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BOSTON  ELEVATED  RT.  00. 


(Sapreme  Jndicial  Court  of  Massachusetts.    Suf- 
folk.   Feb.  25,  1907.) 

Stseet  Railboads— Injubies  to  Child— Con- 

TBIBUTOBT    NeOLIQEMCE. 

Where  a  girl,  10  years  of  age,  when  about 
to  cross  a  street,  looked  and  saw  a  street  car 
approachiog  at  a  distance  of  about  80  feet, 
and  then  walked  across  the  street,  neither 
pansinff  or  bunrinK,  and  passed  in  front  of  the 
car.  which  ran  over  her,  she  was  enilty  of  con- 
tributory negligence  as  a  matter  of  law. 

VEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
rol.  44,  Street  Railroads,  i  217.] 

Bzceptlons  from  Sapertor  Court,  Suffolk 
County ;  Jabez  Fox.  Judge. 

Action  by  Julia  Hollan  against  the  Bostoa 
Elerated  Railway  Company.  Judgment  iu 
favor  of  defa).dant,  asd  plaintiff  brings 
exceptions.    Exceptions  overruled. 

Coakley,  Coakley  &  Sberman  and  C.  O, 
Johnson,  for  plaintiff.  Fletcher  Ranney  and 
Wesley  E.  Monk,  for  defendant. 

SHELDON,  J.  This  is,  a  close  case  upon 
the  question  whether  the  plaintiff  was  in  the 
exercise  of  that  degree  of  care  which  could 
properly  be  expected  of  a  child  of  her  years ; 
but  we  are  of  opinion  that  the  verdict  for 
the  defendant  was  rightly  ordered. 

The  evidence  showed  that  the  plaintiff. 
Just  before  stepping  off  the  curbstone  into 
the  roadway,  looked  up  the  track  and  saw  the 
defendant's  car  approaching.  It  was  then 
about  80  feet  distant  from  her.  She  walked 
across  the  street  so  as  to  pass  In  front  of  the 
car,  which  was  In  plain  sight  all  the  time, 
with  nothing  whatever  to  prevent  her  from 
seeing  it  If  she  had  looked  at  all.  She  simply 
walked  across  the  street  in  face  of  the  ap- 
proaching car,  without  taking  any  precaution 
for  her  own  safety,  when  she  might  have 
avoided  the  accident  either  by  quickening  her 
pace  or  by  wotting  for  the  car  to  pass.  There 
was  evidence  of  previous  care  on  her  port  In 
locrtclng  for  the  car  before  she  left  the  side- 
walk ;  but  we  cannot  find  that  she  did  any- 
thing at  all  for  her  own  safety,  or  even  had  It 
In  mind  after  she  started  to  cross  the  c;treet. 
She  knew  that  the  car  was  appronchlni; ;  she 
had  considered   the   question   whether   she 

80N.E.-1 


would  have  time  enough  to  get  across,  ana 
acted  upon  her  a£Brmatlve  conclusion;  then 
apparently  she  dismissed  the  subject  entire- 
ly from  her  mind  and  left  her  safety  wholly 
to  chance  or  to  the. care  of  the  defendant's 
motorman. 

The  case  does  not  differ  In  principle  from 
Murphy  t.  Boston  Elevated  Ry.,  188  Mass. 
8,  73  N.  E.  1018,  or  from  Stackpole  v.  Boston 
Elevated  Ry.  (Mass.)  79  N.  E.  740,  In  which 
the  plaintiff,  a  boy  of  11  years,  passed  behind 
a  car  on  one  track  and  was  bit  by  a  car  on 
the  other  track  which  he  claimed  that  he 
had  failed  to  see ;  and  It  was  held  that  his 
own  negligence  prevented  htm  from  recover- 
ing. The  cases  relied  on  by  the  plalntlfTs 
counsel,  while  recognizing  the  undoubted  rule 
that  a  child  Is  not  to  be  held  to  the  same  de- 
gree of  care  that  an  adult  ought  to  exercise, 
contain  nothing  at  variance  with  the  rule 
here  stated.  McDermott  v.  Boston  Elevated 
Ry.,  184  Mass.  126,  68  N.  B.  84,  100  Am.  St. 
Rep.  548,  simply  held  that  It  Is  not  necessarily 
negligent  for  a  child  6%  years  old  to  fall  to 
look  or  listen  for  a  car  before  following  other 
children  across  an  electric  railway  track. 
Mattey  v.  Whittler  Machine  Co.,  140  Mass. 
337,  4  N.  B.  576,  turned  upon  the  fact  that 
there  was  conflicting  evidence  as  to  the  cir- 
cumstances of  the  accident  In  O'Connor  t. 
Boston  &  Lowell  B.  R.,  135  Massi  352,  there 
was  no  Indication  of  danger  when  the  plain- 
tiff started  to  cross  the  track,  and  he  was 
held  by  bis  foot  being  caught  between  a 
rail  and  the  planking.  Other  cases  cited  by 
the  plaintiff  depend  upon  the  care  of  the 
parents  or  other  persons  in  charge  of  a  child 
of  tender  years,  and  are  not  applicable  here. 

The  plaintiff  seems  to  have  stepped  either 
heedlessly  or  recklessly  In  front  of  a  car 
which,  when  she  left  the  sidewalk,  she  knew 
was  coming,  which  was  all  the  time  clearly 
within  her  sight  with  nothing  to  distract  her 
attention.  She  neither  paused  nor  hurried, 
nor  did  ahything  to  avoid  the  accident.  Mul- 
len V.  Springfield  St  Ry.,  164  Mass.  450,  41 
N.  B.  004;  Morey  v.  Gloucester  St  Ry.,  171 
Mass.  164,  50  N.  E.  530;  Young  v.  Small, 
188  Mass.  4,  73  N.  E.  1019,  108  Am.  St  Rep. 
457.  There  was  no  evidence  that  at  the  time 
of  the  accident  she  was  exercising  any  cara 
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Matbes  r.  Lowell,  Lawrence  &  Haverhill  St. 
Uy.,  177  Mass.  416,  59  N.  E.  77. 

It  !8  unnecessary  to  consider  the  question 
of  tlie  defendant's  negligence. 

Exceptions  overruled. 


(194  Mass.  151) 

COMMONWEALTH  ▼.  KIRSHEN. 

(Supreme  Judicial  Court  of  Massachusetts.  Suf- 
folk.   Feb.  26,  1907.) 

1.  SUNftAT    —    DeSECBATION    —    OFFENSES    — 

Defense. 

That  defendant  believes  that  the  seventh 
day  of  the  week  should  be  observed  as  the  Sab- 
bath and  refrains  from  secular  business  and 
labor  on  that  day,  so  that  he  is  himself  au- 
thorized to  work  on  the  first  day  of  the  week, 
provided  he  does  not  disturb  others,  by  Rev. 
Laws,  c.  98,  $  4,  is  no  defense  to  a  prosecution 
for  his  keeping  open  his  workshop  on  the 
Lord's  Day,  though  the  workshop  was  closed 
to  the  public  on  such  day. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Sunday,  {  21.] 

2.  Same— WoBKSHOP— Keeping  Open. 

Defendant  operated  a  workshop,  in  which 
be  employed  nine  men  and  twelve  women.  On 
the  first  day  of  the  week  he  opened  the  shop 
to  allow  those  who  desired  to  do  so  to  go  in 
and  work,  and  nine  men  and  one  woman  of 
defendant's  employes  went  in  and  worked  dur- 
ing the  day.  when  he  opened  the  shop  again 
to  permit  them  to  leave  in  the  evening;  the 
doors  being  kept  locked  in  the  meantime,  so  that 
no  other  person  was  allowed  to  enter.  Held, 
that  defendant  was  guilty  of  keeping  open  his 
workshop  on  the  Lord's  Day  for  the  purpose 
of  doing  business  therein. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Sunday,  8f  5-10.] 

Report  from  Superior  Court,  Suffolk  Coun- 
ty; John  F.  Brown,  Judge, 

Joseph  KIrshen  was  convicted  of  keeping 
open  his  workshop  on  the  Lord's  Day,  and  the 
case  was  reported  to  the  Supreme  Judicial 
Court    Verdict  sustained. 

John  S.  Richardson,  Asst  Dlst  Atty.,  for 
the  Commonwealth.  Wm.  H.  H.  Emmons,  for 
defendant 

MORTON,  J.  This  Is  a  complaint  for  keep- 
ing open  a  workshop  on  the  Lord's  Day  for 
the  purpose  of  doing  business  therein.  The 
case  was  submitted  to  the  Jury  on  agreed 
facts  and  a  verdict  of  guilty  was  returned  by 
direction  of  the  court  The  defendant  ex- 
cepted to  the  ruling  thus  made,  and  to  the 
refusal  of  the  court  to  rule  as  requested  that 
he  could  not  be  convicted  on  the  agreed 
facts.  The  case  comes  here  on  report:  If, 
on  the  agreed  facts  the  defendant  Is  guilty, 
then  the  verdict  Is  to  stand,  otherwise  the 
verdict  Is  to  be  set  aside  and  Judgment  en- 
tered for  the  defendaat 

The  fact  that  the  defendant  "conscientious- 
ly believes  that  the  seventh  day  of  the  week 
ought  to  be  observed  as  the  Sabbath,  and 
actually  refrains  from  secular  business  and 
labor  on  that  day"  Is  not  a  defense  in  a  case 
like  this.  Com.  v.  Starr,  144  Mass.  359,  11 
N.  E.  633 ;  Com.  v.  Has,  122  Mass.  40.  It  Is 
plain  on  the  agreed  facts  that  be  was  doing 


business  in  a  workshop  as  charged  in  the 
complaint.  The  defendant  contends  however, 
that  be  did  not  keep  the  workshop  open  with- 
in the  meaning  of  the  statute.  He  opened 
the  workshop  to  allow  those  who  desired  to 
do  so  to  go  in  and  work,  and  nine  men  and 
one  woman  out  of  the  nine  men  and  twelve 
women  regularly  employed  went  in  and  work- 
ed during  the  day,  and  at  the  close  of  their 
work  he  opened  the  workshop  again  to  allow 
them  to  leave.  In  the  interval  all  of  the 
doors  including  the  one  by  which  these  per- 
sons entered  and  left  were  kept  locked,  and 
no  other  person  was  allowed  to  enter  the 
room.  A  shop,  warehouse  or  workhouse  may 
be  kept  open  so  as  to  come  within  the  pro- 
hibition of  the  statute  without  being  kept 
"wide  open" ;  or  kept  open  In  the  same  man- 
ner and  for  the  same  purposes  In  which  and 
for  which  it  Is  kept  open  for  business  on 
week  days.  In  the  present  case,  though  the 
workshop  was  closed  to  the  public.  It  was 
kept  open  so  far  as  to  allow  such  of  the  de- 
fendant's employes  as  chose,  to  enter  and 
work  therein.  As  to  them  the  workshop  was 
kept  open  for  business  though  locked  against 
all  others.  The  defendant  would  not  be  lia- 
ble for  performing  secular  business  and  labor 
on  the  Lord's  Day  If  he  disturbed  no  other 
person  thereby  and  conscientiously  believed 
that  the  seventh  day  ought  to  be  observed  as 
the  Sabbath  and  actually  refrained  from 
secular  labor  and  business  on  that  day.  Rev. 
Ijaws,  c.  98,  S  4.  But  the  complaint  in  this 
case  Is  not  for  doing  that  but  for  keeping 
open  his  workshop  for  business  and  the  pro- 
visions of  section  4  do  not  apply.  Com.  r. 
Has,  122  Mass.  40. 
Verdict  to  stand. 


(IH  HasB.  6S) 

CRAFER  V.  HOOPER. 

(Supreme  Judicial   Court  of  Massachusetts. 
Suffolk.    Feb.  25. 1907.) 

1.  Slander— IMPOTATIOH  of  Obime— Special 
Damage. 

In  an  action  for  slander  in  charging  plain- 
tiff with  larceny,  a  special  charge  requiring 
proofs  of  special  damages  in  order  to  make  out 
a  case  was  properly  refused. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  32,  Libel  and  Slander.  §§  17.  la  45.] 

2.  Same— IssTBOonoNS — Modification. 

In  an  action  for  slander,  defendant  request- 
ed the  court  to  rule  that  if  one  who  had  lost 
goods  by  theft  went  to  the  house  of  the  person 
suspected,  and  there  in  reply  to  questions  as 
to  the  object  of  bis  visit  accused  such  person 
of  theft  and  stated  the  ground  of  his  accusation, 
the  communication  was  nrlvileKcd.  if  made  in 
good  faith,  with  the  belief  that  It  was  true, 
and  without  express  malice,  though  made  in 
the  presence  of  others,  and  in  intcmp«rate  lan- 
guage excessive  from  excitement.  Held,  that 
such  request  was  properly  modified  by  the  addi- 
tion of  a  provision  that  the  excitement  should 
he  such  as  would  naturally  be  aroused  by  the 
circumstances. 

3.  Same. 

Where  defendant  slandered  plaintiff  in  ac- 
cusing him  before  others  of  larceny,  and  used 
iptemperate  language  beyond  such  as  would  nat- 
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orally  be  aroused  by  the  circumstances,  the 
JDry,  in  ao  action  for  slander,  were  bound  to 
consider  such  fact  in  connection  with  the  de- 
fense of  privilege,  and  the  proof  of  express 
malice,  which  destroys  that  defense. 

4.  Appkal  —  Necessiit  of  Exceptions  — In- 
ffrBtrcTiONs. 

Where,  in  an  action  for  slander,  none  of 
defendant's  requested  instructions  contain&d  a 
definition  of  express  malice,  defendant  was  not 
entitled  to  review  the  court's  definition  thereof 
on  exceptions,  to  which  definition  no  exception 
was  taken  at  the  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2.  Appeal  and  Error,  ii  151G-1532.] 

5.  SI.ANDEB  —  Deferse  —  Pbivileoes  —  IN- 

STBUCTIONS. 

In  an  action  for  slander,  consistini;  of  an 
imputation  of  larceny,  the  court  charged  that 
there  was  no  right  to  search  plTtintiff  against 
his  will.  and.  if  he  sabmitted  under  defendant's 
suggestion  that  there  would  be  a  prosecutioo 
if  he  did  not.  the  jury  would  be  justified  io 
inferring  that  there  was  malice.  The  conrt 
further  charged  that  the  jury  should  not  infer 
malice  nnleaa  they  concluded  that  the  search 
was  in  consequence  of  a  purpose  on  defendant's 
part  to  humiliate  plaintifF,  and  was  submitted 
to  because  of  apprehension  of  a  prosecution. 
Held,  that  such  instructions  should  be  con- 
strued to  mean  that  if  defendant  made  the 
accusation  of  theft  to  humiliate  plaintiff,  and 
not  for  the  purpose  of  recovering  the  defend- 
ant's missing  money,  that  would  destroy  the 
defense  of  privilege,  and,  as  so  construed,  was 
coirect 

Exceptions  from  Superior  Court,  Suaolk 
CSounty;  John  A.  Aiken,  Judge. 

Action  by  WlUIam  E.  Crafer  against  Alns- 
ley  R.  Hooper  for  slander.  A  verdict  was 
rendered  in  favor  of  plaintiff,  and  defendant 
brings  exceptions.    Overruled. 

Plaintiff  was  a  carpenter,  and  bad  lived 
in  East  Boston  about  22  years.  On  June  30, 
1003,  he  worked  for  one  Dingwell,  and  had 
been  sent  from  a  Job  on  Princeton  street  to  a 
job  on  defendant  Hooper's  residence,  where 
he  was  occupied  about  three  or  four  hours. 
He  completed  the  Job,  and,  just  before  be  left 
tbe  house,  defendant,  bis  son,  and  defend- 
ant's wife.  In  the  presence  of  another  lady, 
asked  plaintiff  if  he  bad  seen  a  wallet  or 
pocketbook  when  be  was  working  through 
Uie  bouse,  and  be  replied  that  be  had  not 
He  returned  to  the  Princeton  street  job,  and 
afterwards  started  to  return  to  defendant's 
residence  to  find  a  little  package  he  had  lost, 
when  be  met  defendant  and  bis  son.  De- 
fendant came  up  to  plaintiff  quite  gruffly, 
and  said:  "I  want  to  see  your  pockets  turn- 
ed out.  That  pocketbook  can't  be  found,  and 
you  have  stolen  it"  Plaintiff  turned  bis 
pockets  out,  and,  In  a  subsequent  conversa- 
tl<m  with  plaintiff's  employer,  defendant,  on 
being  asked  why  be  accused  plaintiff  of  steal- 
ing tbe  pocketbook,  said  that  plaintiff  bad 
a  suspicious  look,  and  that  defendant  had 
been  Informed  by  bis  son  that  plaintiff  made 
a  badness  of  stealing  carpenter's  tools  and 
selling  tbem  to  get  money  for  rum,  and  he 
wanted  plaintiff  searched,  and  if  be  refused 
to  be  searched  be  would  be  arrested,  and  de- 
fendant would  stand  back  of  it  with  money. 

Tbe  second  paragraph  of  tbe  first  ruling 
referred  to  in  tbe  opinion  was  as  follows: 


"If  plaintiff  can  show  that  the  publication 
was  false  in  any  material  respect,  and  can 
also  show  special  damage  done  to  himself 
by  means  of  it,  that  will  make  a  prima  facie 
case  for  plaintiff,  malice  being  presumed; 
but  U  defendant  can  show  that  the  publica- 
tion was  honestly  made  by  him,  believing 
it  to  be  true,  and  that  there  was  a  reason* 
able  occasion  or  exigency  in  tbe  conduct 
of  bis  own  affairs,  in  matters  where  bis  Inter- 
est was  concerned,  which  fairly  warranted 
the  publication,  such  proof  would  rebut  tbe 
presumption  of  malice  and  bring  the  publica- 
tion within  the  class  of  privileged  communi- 
cations, and  form  a  good  defense  to  the  ac- 
tion, unless  the  plaintiff  could  show  express 
malice,  or  malice  in  fact,  which  would  be 
a  question  for  the  Jury." 

Jas.  EL  Toung,  Wilfrid  J.  Gaffrey,  and 
Fredk.  J.  Daggett,  for  plaintiff.  Dewey  & 
Allen,  for  defendant 

LORINO,  J.  1.  Tbe  second  paragraph  of 
tbe  first  ruling  asked  for  evidently  was  copied 
from  the  opinion  in  Swan  t.  Tappan,  6  Cusb. 
104,  111.  The  defendant's  counsel  overlook- 
ed tbe  fact  that  that  was  a  case  where  spe- 
cial damage  had  to  be  shown.  In  the  case 
at  bar  the  slander  consisted  in  charging  the 
plaintiff  with  a  crime.  In  such  a  case  special 
damage  does  not  bave  to  be  shown  to  make 
out  a  case.  For  this  reason  tbe  exception 
to  the  refusal  to  give  tbe  ruling  must  be  over- 
ruled. 

2.  The  second  ruling  asked  for  Is  in  these 
words:  "If  one  who  has  lost  goods  by  theft 
goes  to  tbe  bouse  of  the  person  whom  be  sus- 
pects to  have  stolen  them,  and  there,  In  reply 
to  questions  put  as  to  the  object  of  bis  visit, 
accuses  that  person  of  the  theft  and  states 
tbe  grounds  of  his  accusation,  tbe  communi- 
cation Is  privileged.  If  made  in  good  faith, 
with  tbe  belief  that  It  is  true,  and  with- 
out express  malice,  although  made  In  th« 
presence  of  others,  and  altbougb  it  may  have 
been  intemperate  and  excessive  from  excite- 
ment" 

The  presiding  judge  gave  this  ruling,  add- 
ing at  the  end  of  it:  "Provided  the  excite- 
ment was  such  as  would  naturally  be  arous- 
ed by  the  circumstances." 

If  tbe  Jury  found  as  a  fact  that  there  was 
Intemperance  and  eccess  In  tbe  defendant's 
communication  beyond  such  as  naturally 
would  be  aroused  by  the  circumstances,  that 
was  a  tact  which  they  were  bound  to  con- 
sider In  coimection  with  the  defense  of  privi- 
lege and  tbe  express  malice  which  destroys 
that  defense.  If  they  believed  that  this  ex- 
cess did  not  In  fact  come  from  the  beat  and 
excitement  of  tbe  situation,  that  fact  would 
at  least  be  evidence  of  express  malice,  the 
proving  of  which  destroys  tbe  defense  ot 
privilege.  Fryer  ▼.  Kennerley,  15  C.  B.  (N. 
S.)  422;  Atwill  y.  Mackintosh,  120  Mass.  177. 

3.  Tbe  defendant's  next  contention  is  that 
tbe  definition  of  express  malice  given  by  the 
presiding  judge  was  wrong.    It  seems  to  be 
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In  accordance  witb  the  English  law  on  the 
subject  See  Lord  Blackburn  In  Capital  & 
Counties  Bank  v.  Henty,  7  App.  Cas.  741, 
787;  Bramwell,  B.,  In  Clark  v.  Molyneux,  3 
Q.  B.  D.  235,  245;  Pollock  on  Torts,  260, 
261;  Odgers  on  Libel  &  Slander  (4th  Ed.) 
320,  321.  Whether  it  was  or  was  not  right 
under  our  decisions  need  not  be  decided. 
None  of  the  rulings  asked  for  by  the  defend- 
ant contained'  a  definition  of  express  malice, 
and  no  exception  was  taken  to  this  part  of 
the  Judge's  charge. 

4.  The  defendant  excepted  to  that  part  of 
the  charge  In  which  the  presiding  Judge  said 
that  "There  was  no  right  to  search  the  plain* 
tiff  Crafer  against  bis  will.  And  if  he  sub- 
mitted under  the  suggestion  that  there  would 
be  a  prosecution  if  he  did  not,  and  that  sug- 
gestion came  from  the  defendant  Hooper, 
you  would  be  Justified  in  Inferring  that  there 
was  malice."  Taken  by  Itself  this  might  be 
misunderstood.  Taken  in  connection  with 
what  followed  it,  the  charge  is  correct  The 
Judge  went  on  to  say:  "You  will  not  infer 
malice  in  this  aspect  of  wliich  I  am  now 
speaking  unless  it  is  your  conclusion  that  the 
search  was  in  consequence  of  a  purpose  on 
Hooper's  part  to  humiliate  the  plaintiff  Craf- 
er, and  was  submitted  to  because  of  appre- 
hension of  a  prosecution."  What  the  Judge 
meant  was  that  if  the  defendant  made  the 
accusations  of  theft  to  humiliate  the  plain- 
tiff and  not  for  the  purpose  of  recovering  the 
missing  money,  that  would  destroy  the  de- 
fence of  privilege;  that  in  passing  on  timt 
fact  they  could  consider  the  search  made; 
and  if  they  found  that  it  was  made  against 
the  will  of  the  plaintiff  under  threats  of  pros- 
ecution, they  could  consider  that  fact  in  con- 
sidering whether  the  real  motive  of  the  de- 
fendant in  making  the  accusations  was  to 
humiliate  the  plaintiff. 

This  was  made  still  more  clear  by  the 
last  Iw^o  paragraphs  of  the  charge,  where 
tlie  presiding  Jndge  went  over  this  ground 
again. 

Exceptions  overruled. 


(191   Mass.   IT) 

SCOTiLARD  V.  EDWARDS. 

(Supreme  Judicial  Court  of  Massachasetts. 
Suffolk.    Feb.  20.  1907.) 

TJlXation— Action  fob  Kecovkby  of  Taxbs— 
AoriON  AOAIMBT  Assignee. 

Rev.  Laws,  c  13.  §  33,  provides  that  if  a 
person  assessed  for  a  tax  dies  or  becomes  In- 
SDlvent  before  payment  the  executor,  adminis- 
trator, or  assignee  sball,  on  demand,  pay  the 
tax  from  any  money  applicable,  and  in  default 
of  such  payment  shall  be  personally  liable. 
Legislation  consisting  of  St.  1848.  p.  734,  c. 
235.  St.  1852,  p.  168.  c.  234.  Gen.  St.  1860. 
c.  12.  I  20,  and  Pub.  St.  1882.  c.  12.  g  21,  pro- 
vided a  means  for  the  collection  ol  a  tax  from 
the  lesal  representatives  of  a  deceased  person, 
and  wnen  such  statutes  were  codified  In  1888, 
as  appears  by  section  25.  c.  890.  p.  365,  St 
1888.  the  provisions  were  extended  ao  as  to  give 
the  same  riehts  against  the  assignee  of  an  in- 
solvent debtor,   aeld,  that  the  statute   refers 


only  to  an  assignee  under  tlM  provisions  ot 
the  statutes,  and  not  to  an  aaelsnee  tmder  a 
C(»nmon-law  assignment 

Appeal  from  Superior  Court;  Suffolk 
County. 

Action  by  Garrett  W.  ScoUard,  as  tax  col- 
lector of  the  city  of  Boston,  against  Francis 
M.  Edwards.  From  a  Judgment  In  favor  of 
defendant,  plaintiff  appeals.    Affirmed. 

Geo.  A.  Plynn,  for  appellant  C  H.  Tyler 
and  B.  E.  Eames,  for  appellee. 

KNOWLTON,  C.  J.  Rev.  Laws,  c.  18,  I 
33,  is  as  follows;  "If  a  person  assessed  for 
a  tax  dies  or  becomes  insolvent  before  the 
payment  thereof,  or  If  a  tax  is  assessed  up- 
on the  estate  of  a  deceased  person,  the  ex- 
ecutor, administrator  or  assignee  shall,  if  a 
demand  has  been  made  upon  him  therefor, 
forthwith  upon  receipt  of  any  money  ap- 
plicable to  the  payment  of  the  tax,  pay  the 
same,  and  in  default  shall  be  personally  li- 
able therefor  as  for  bis  own  tax."  The  pres- 
ent suit  is  an  action  at  law  founded  on  this 
statute.  The  plaintiff  avers  in  the  declara- 
tion that  he  is  collector  of  taxes  of  the  city 
of  Boston,  that  a  tax  assessed  against  A.  B. 
Turner  &  Bro.  was  committed  to  blm  for 
collection,  that  a  demand  was  made  upon 
them  for  payment,  that  being  Insolvent  they 
assigned  to  the  defendant  by  an  Instrument 
In  writing  all  their  property  for  the  benefit 
of  their  creditors,  that  the  plaintiff  demand- 
ed of  the  defendant  payment  of  the  tax,  and 
that  the  defendant  as  assignee  has  received 
sufficient  money  applicable  to  the  payment 
of  the  tax  to  pay  the  same,  but  has  refused 
to  pay  it  As  a  conclusion  from  these  facts 
the  plaintiff  says  that  the  defendant  now 
owes  him  the  amount  of  the  tax  with  inter- 
est thereon.  Neither  in  the  declaration  nor 
in  the  argument  has  any  claim  been  made 
except  under  the  statute  above  quoted. 
Neither  the  city  of  Boston  nor  the  plaintiff 
was  a  party  to  the  assignment  and  there  is 
no  averment  on  which  an  action  at  law  can 
be  maintained  unless  there  is  a  liability  by 
reason  of  this  statute 

We  are  of  opinion  that  the  plaintiff  has 
misconceived  the  purpose  and  meaning  of 
the  legislation.  By  Rev.  Laws,  c.  15,  {  8,  aft- 
er the  death  of  a  person  who  was  taxed,  the 
collector  might  maintain  an  action  in  his 
own  name  for  the  tax,  in  like  manner  as  for 
his  own  debt  St  1848,  p.  784,  c.  235,  In 
terms  extended  this  remedy  so  ns  to  make  it 
apply  "to  a  tax  lawfully  assessed  upon  the 
personal  estate  of  any  deceased  person."  By 
St  1852,  p.  168,  c.  234,  It  was  provided  that 
a  tax  assessed  upon  the  personal  estate  of 
any  deceased  person,  before  the  appoint- 
ment of  an  administrator  or  executor.  If  otb> 
erwise  legal,  might  be  enforced  in  the  same 
manner  as  if  the  executor  or  administrator 
had  been  appointed  when  the  assessment  was 
made.  These  acts  were  embodied  in  Gen. 
St  1860,  c.  12,  I  20,  and  in  Pub.  St  1882, 
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e.  12,  t  21,  without  material  change.  All 
this  legislation  was  to  provide  a  simple  and 
easy  way  for  the  collection  of  a  tax  from  the 
legal  representatives  of  a  deceased  person, 
notwithstanding  the  complications  that  might 
arise  from  the  laws  relative  to  the  settle- 
ment of  the  estates  of  such  persons.  When 
the  statutes  relating  to  the  collection  of  taxes 
were  codified  in  1888,  as  appears  in  section 
25.  c.  300.  p.  365,  Of  the  Statutes  of  that 
year,  these  provisions  were  extended  so  as  to 
give  the  same  rights  against  the  assignee  of 
an  Insolvent  debtor  as  were  given  against 
the  executor  or  administrator  of  a  deceased 
person.  This  section  applies  only  to  a  legal 
representative  of  a  person  who  has  deceased, 
or  whose  property,  by  reason  of  Insolvency, 
has  passed  into  tlie  hands  of  an  assignee  un- 
der the  provisions  of  the  statutes.  It  has 
no  application  to  persons  who  have  received 
a  conveyance  for  the  benefit  of  creditors  un- 
der an  assignment  at  common  law,  even  If 
the  assignor  Is  In  fact  Insolvent  It  pre- 
scribes duties  for  official  representatives  of 
insolvent  and  deceased  persons  in  the  set- 
tlement of  estates,  and  creates  liabilities 
against  them  If  they  fall  to  perform  these 
duties  In  such  a  way  as  to  relieve  tax  col- 
lectors from  the  necessity  of  waiting  a  long 
time  for  the  settlement  of  an  estate.  In 
1888,  when  assignees  in  insolvency  were  first 
Included  with  administrators  and  executors, 
and  made  subject  to  the  same  duties  and  li- 
abilities, there  was  no  United  States  bank- 
ruptcy act  in  force,  and  it  was  desirable  to 
give  collectors  this  right  against  assignees 
In  Insolvency.  The  words,  "the  executor,  ad- 
ministrator or  assignee,"  refer  to  the  partic- 
ular recognized  successor  of  a  person  who  Is 
no  longer  In  charge  of  his  estate.  There 
might  be  several  persons  who  received  dif- 
ferent assignments  of  property  from  an  In- 
solvent person,  each  of  whom  would  be  an 
assignee  in  the  sense  that  he  was  one  to 
whom  an  assignment  was  made;  but  this 
statute  refers  to  the  assignee,  as  It  does  to 
the  administrator  or  executor.  The  rights 
of  tax  collectors  against  persons  who  receive 
assignments  at  common  law  from  Insolvent 
persons  whose  taxes  are  unpaid  are  sufll- 
dently  protected  by  the  Insolvency  and  bank- 
ruptcy acts,  and  otherwise.  If  It  were  the 
Intention  of  the  Legislature  to  give  special 
rights  against  those  who  receive  from  an  in- 
solvent person  an  assignment  of  any  prop- 
erty at  common  law,  we  should  expect  to 
find  something  plainly  to  Indicate  such  a 
novel  change  In  our  system. 

The  plaintiff  Is  not  entitled  to  recover  the 
tax  under  this  declaration.  Whether  be 
could  recover  If  the  action  were  amended  at 
law,  or  by  Its  being  turned  Into  a  bill  In 
equity  Is  not  before  us.  Unless  the  plaintiff 
obtains  leave  from  the  superior  court  to 
make  an  amendment  the  entry  most  be, 

Judgment  affirmed. 


(75   Ohio   St.    474) 
EBERT  V.  PICKAWAY  COUNTY  COITRS. 
(Supreme  Court  of  Ohio.     Jan.  22,  1907.) 

HiOHWAT»— Liabh-itt  of  Codntt— Rkpaibs. 

Consistently  with  the  rule  that  statutes  in 
derogation  of  the  common  law  shonld  not  be 
extended  beyond  the  natural  meaning  of  their 
terms,  the  amendment  of  April  13,  1884  (91 
Ohio  Laws,  p.  142).  of  section  845  of  the 
Revised  Statutes  of  1892,  that  "any  such  board 
of  county  commissioners  shall  be  liable  in  its 
official  capacity  for  any  damages  received  by 
reason  of  its  negligence  or  carelessness  in  keep- 
ing any  such  road  or  bridge  in  proper  repair," 
cannot  be  Interpreted  as  creating  a  liability 
for  injuries  sustained  by  one  whose  horse  takes 
fright  at  stones  which  the  commissioners  had 
collected  by  the  roadside  for  the  purpose  of  re- 
pairing a  road  or  bridge ;  there  being  no  de- 
fect in  either  road  or  bridge  contributing  to 
the    injury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Highways,  g  485.] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Pickaway  County. 

Action  by  one  Ebert  against  the  commis- 
sioners of  Pickaway  county.  Judgment  for 
defendants  was  affirmed  by  the  circuit  court 
and  plaintiff  brings  error.    Affirmed. 

Plaintiff  brought  suit  against  the  commis- 
sioners In  the  court  of  common  pleas  to  re- 
cover on  account  of  personal  injuries  which 
had  resulted  to  her  from  being  thrown  from 
her  buggy  when  her  horse  was  rimnlng  away ; 
It  having  taken  fright  at  stones  which  the 
commissioners  had  caused  to  be  collected  at 
a  bridge  on  a  pike  controlled  by  the  defend- 
ants. Her  petition  alleges  that  the  horse 
was  gentle,  and  that  It  took  fright  at  rows 
of  large  sandstone  blocks  which  bad  been  pil- 
ed upon  either  side  of  the  highway  near  the 
bridge,  the  piles  being  within  18  feet  of  each 
other ;  alleging  that  the  commissioners  "there- 
by rendered  said  highway  out  of  repair  and 
unsafe  for  public  travel."  The  petition  al- 
leges no  defect  In  either  the  highway  or  the 
bridge.  In  the  court  of  common  pleas  a  de- 
murrer to  the  petition  was  sustained,  and  the 
petition  was  dismissed.  That  Judgment  was 
affirmed  by  the  circuit  court 

George  B.  Bltzer,  Abemethy  &  Fulsom, 
and  Frank  N.  R.  Redfem,  fbr  plaintiff  In 
error.  Charles  Oerhardt  Pros.  Atty.,  and 
Clarence  C!urtaln,  for  defendants  in  error. 

SHAUCK,  C.  J.  (after  staUng  the  facts). 
It  Is  conceded  that  the  Judgments  below  are 
right,  unless  the  facts  alleged  In  the  petition 
bring  the  case  within  the  amendment  of  sec- 
tion 84S  of  the  Revised  Statutes  of  1892,  pass- 
ed April  13,  1894  (91  Ohio  Laws,  p.  142), 
creating  and  defining  a  liability  of  the  coun- 
ty commissioners  for  negligence.  Prior  to 
that  date  it  was  recognized  as  established 
by  repeated  decisions  that  there  was  no  such 
liability  on  the  commissioners  or  the  cotmty 
for  any  negligence  of  the  commissioners.  A 
limited  liability  was  then  imposed  by  the 
amendment  of  the  statute  defining  the  duties 
and  powers  of  the  commissioners;  the  pertl- 
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nent  portion  of  the  amendment  being :  "And 
any  Bucb  board  of  county  commissioners  shall 
be  liable  in  its  official  capacity  for  any  dam- 
ages received  by  reason  of  its  negligence  or 
carelessness  in  keeping  any  such  road  or 
bridge  in  proper  repair."  The  scope  of  tUs 
.  amendment  tvas  under  consideration  in  Board 
of  Ck>unty  Commissioners  of  Morgan  County 
T.  Marietta  Transfer  &  Storage  Company 
(Ohio)  79  N.  E.  237,  where  it  was  held,  for 
obTioas  reasons,  that  the  amendment  is  with- 
in the  rule  that  statutes  In  derogation  of  the 
common  law  should  not  be  extended  beyond 
the  plain  meaning  of  their  terms.  Without 
repeating  what  was  there  said  In  support  of 
that  view,  it  may  be  taken  as  the  correct 
view  of  the  scope  of  this  amendment  The 
liability  which  the  Legislature  has  created 
is  for  negligence  or  carelessness  in  keeping 
a  road  or  bridge  in  proper  repair.  No  broad- 
er effect  can  be  given  to  the  amendment  with- 
out disregarding  the  rule  stated. 

The  petition  contains  no  allegation  that 
either  the  road  or  bridge  was  out  of  repair 
or  in  a  defective  condition,  unless  we  depart 
from  the  established  rules  of  pleading  and 
give  effect  to  an  averment  which  Is  plainly 
argumentative.  The  fact  alleged  against  the 
commissioners  Is  simply  that  they  caused  to 
be  piled  upon  either  side  of  the  roadway  the 
stones  at  which  the  plaintiff's  horse  took 
fright  There  is  no  legal  significance  In  the 
averment  that  they  "thereby  rendered  said 
highway  out  of  repair."  The  act  alleged 
is  therefore  not  within  the  plain,  natural 
meaning  of  the  words  which  the  Legislature 
has  employed  to  indicate  the  enlargement  of 
the  commissioners'  liability  which  It  intend- 
ed. The  rule  by  which  courts  must  ascertain 
the  scope  of  statutes  in  derogation  of  the 
common  law  excludes  all  conjecture  respect- 
ing the  legislative  intent  Even  if  it  were 
not  so,  we  could  not  conjecture  that  the  mak- 
ers of  the  statute  would  have  Included  the 
present  case  within  the  liability  created,  if 
the  case  had  been  in  their  minds.  It  may  be 
assumed  that  the  commissioners  had  collect- 
ed tnese  stones  for  the  repair  of  the  bridge 
and  roadway,  in  the  proper  discharge  of  the 
duty  which  the  statute  laid  upon  them.  It 
is  sufficient  that  no  averment  of  the  petition 
excludes  that  assumption.  It  would  not  be 
respectful  to  the  Legislature  to  assume  that 
it  intended  that,  while  the  commissioners  are 
engaged  in  the  discharge  of  that  duty,  the 
taxpayers  of  the  county  should  be  Insurers  of 
the  lives  and  limbs  of  those  who  forget  or 
ignore  the  long  and  well-known  fact  that  "a 
horse  is  a  vain  thing  for  safety."  All  the 
averments  of  the  petition  should  be  consid- 
ered together,  and  the  allegation  that  the 
horse  which  the  plaintiff  drove  was  gentle 
will  not  mislead,  If  regarded  In  the  light 
of  what  is  alleged  to  have  occurred. 
Judgment  affirmed. 

PRICE,  CREW,  SUMMERS,  SPEAR,  and 
DAVIS,  JJ.,  concur. 


(75  Ohio   St.   493* 

MOORE  V.   INDIAN   CAMP  COAL  CO. 

PATTON  V.  EMMA  COAL  CO. 
(Supreme  Court  of  Ohio.     Feb.   5,    1907.) 

1.  Mines   and   Min]i:bau3—Sai.e— Title  Ac- 

QUIBGD. 

When  there  has  been  a  sale  of  the  mineral 
lying  nnderr  land  and  a  severance  of  the  es- 
tate In  the  mineral  from  the  estate  in  the  sur- 
face, the  title  thus  obtained  by  the  owner  ct 
the  mineral  is  an  estate  in  fee,  which  termi- 
nates when  the   mine  has   been  exhausted. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Mines  and  Minerals,  §  161.] 

2.  Same— RiouT  of  Removal. 

Such  a  sale  of  the  mineral  and  severance 
of  estate  carries  the  ri^bt  to  remove  or  use 
so  much  of  the  containing  strata,  above  and 
l>elow,  as  may  be  reasonably  required  for  the 
proper  mining  of  the  mineral. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Mines  and  Minerals,  {  163.] 

3.  Same— Rights  of  Pubchasee. 

When  there  are  no  restrictions  in  the  grant, 
reservation,  or  exception  which  creates  the  es- 
tate, the  space  which  may  be  left  by  the  re- 
moval of  the  mineral  and  by  the  removal  of 
so  much  of  the  containing  strata  as  may  be 
reasonably  required  for  the  operation  of  min- 
ing, remams  a  part  of  the  property  of  the  mine 
owner  until  the  exhaustion  of  tne  mine,  and  may 
l>e  used  by  him  during  the  continuance  of  the 
estate  as  he  may  see  fit  provided  that  such 
user  does  no  injury  to  the  surface,  and  this 
includes  the  right  to  haul  mineral  and  drain 
water  through  such  space  from  other  mines. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Mines  and  Minerals,  §S  161,  163.] 

(Syllabus  by  the  Ciourt) 

Error  to  Circuit  Court  Guernsey  County. 

Error  to  Circuit  Court  Jackson  County. 

Action  by  one  Moore  against  the  Indian 
Camp  Coal  Company.  Judgment  for  defend- 
ant was  affirmed  by  the  circuit  court  and 
plaintiff  brings  error.  Action  by  one  Patton 
against  the  Emma  Coal  Company.  Judgment 
for  defendant  was  affirmed  by  the  circuit 
court,  and  plaintiff  brings  error.  Judgments 
affirmed. 

The  case  of  Moore  v.  The  Indian  Camp 
Coal  Company  originated  In  the  court  of  com- 
mon pleas  of  Guernsey  county  with  a  peti- 
tion for  an  accounting  and  for  a  perpetual 
Injunction  against  the  defendant  among  oth- 
er things,  from  using  for  the  transportation 
of  coal  from  other  lands  any  of  the  entries  or 
channels  driven  in  and  under  plaintiff's  prem- 
ises. The  coal  company  defended  its  right  to 
haul  coal  from  other  lands  through  the  mines 
underlying  the  plaintiff's  premises  under  a 
grant  to  James  Glenn  and  others,  their  heirs 
and  assigns,  of  all  the  coal  in  and  under  a 
certain  90  acres  of  land,  more  or  less,  in- 
cluding the  premises  of  the  plaintiff,  together 
with  the  exclusive  right  to  enter  thereon 
for  the  purpose  of  mining  or  operating  for 
coal,  to  open  mines,  sink  and  erect  all  needed 
air  shafts,  erect  maintain,  and  remove  all 
structures  and  machinery  necessary  for  min- 
ing, production,  and  storage  of  coal.  The 
hearing  in  the  court  of  common  pleas  result- 
ed in  a  finding  In  favor  of  the  coal  company 
upon  the  issue  as  to  the  right  to  haul  coal 
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from  adjoining  mines,  and  the  court  made 
the  following  finding  of  facts:  "(8)  At  the 
beginning  of  this  suit  and  for  a  long  time 
prior  thereto,  defendant  knowingly  was  haul- 
ing through  and  under  the  lands  described 
in  the  petition,  by  means  of  the  entries  of 
Its  mines  thereunder,  coal  from  adjoining 
lands,  owned  by  persons  other  than  plaintiff 
or  said  Nelsons,  or  either  of  them.  Said  en- 
tries under  plaintiff's  lands,  through  which 
said  hauling  has  been  done,  have  been  made 
through  the  stratum  of  coal,  which  is  from 
four  to  flTe  feet  In  height,  and  said  entries 
bare  been  made  by  defendant  higher  than  the 
height  of  said  coal  by  removing  overhead  the 
strata  overlying  the  coal  and  by  removing  be- 
low the  strata  underlying  said  coal;  and 
said  haulage  has  been  done,  and  at  the  be- 
ginning of  this  suit  was  doing,  through  said 
entries,  upon  tracks  laid  by  defendant,  in 
and  upon  the  strata  underlying  said  coal,  the 
whole  of  the  coal  In  said  entries  having  been 
removed  by  defendant  Said  hauling  was 
done  without  the  consent  and  against  the  will 
of  the  plaintiff.  Unless  the  facts  stated  In 
this  respect  show  damage  or  injury  to  the  res- 
idue of  plaintlfTs  said  lands  from  such  haul- 
age, there  is  no  evidence  that  such  hauling 
has  done  or  is  doing  or  will  do,  or  has  caused 
or  Is  causing  or  will  cause  any  damage  or 
Injury  to  said  residue."  Upon  this  finding 
the  court  rendered  Judgment  in  favor  of  the 
defendant,  as  to  the  right  of  hauling  through 
said  mines  from  adjoining  premises.  Upon 
an  appeal  to  the  circuit  court,  that  court 
made  the  same  finding  as  was  made  in  the 
court  of  common  pleas,  and  likewise  rendered 
Judgment  for  the  defendant,  and,  to  reverse 
the  Judgment  of  the  circuit  court,  the  case  is 
brought  to  this  court. 

The  case  of  Patton  t.  Emma  Coal  Com- 
pany comes  up  on  a  petition  In  error  to  reverse 
the  Judgment  of  the  circuit  court  of  Jackson 
county,  and  also  the  Judgment  of  the  court 
of  common  pleas,  upon  a  demurrer  to  the  peti- 
tion Involving  the  same  question  as  the  pre- 
ceding case.  The  grant  in  this  case  under 
which  the  Emma  Coal  Company  defends  Is  a 
grant  by  Nancy  M.  Sutherland,  as  the  sole 
devisee  of  T.  P.  Sutherland,  deceased,  and 
James  Tripp,  by  which  the  grantors  sold 
and  conveyed  in  fee  simple  to  the  Emma  Coal 
Company  all  the  coal  remaining  on  said 
quarter  section  described  therein,  and  all 
the  rights  and  privileges  once  excited  and 
reserved  by  T.  P.  Sutherland  and  James 
Tripp  aforesaid  in  their  deed  to  Caroline 
Nunnally,  and  by  virtue  thereof  the  com- 
pany has,  ever  since  the  24tb  of  January, 
1898,  claimed  the  right  to  use  and  occupy 
the  entry  or  way  under  the  lands  of  the 
plaintiff  for  hauling  coal  from  adjoining 
mines.  The  grant  aforesaid  to  the  said  Caro- 
line Nunnally  is  as  follows:  "Excepting  all 
the  stone  coal  underlying  said  land  and  ex- 
cepting ten  acres  off  of  the  east  side  of  said 
quarter  section  and  so  to  be  selected  and 
surveyed  off  as  to  include  all  the  buildings 


l)elongIng  to  the  Alice  Company,  and  the  coal 
banks  and  railroad  switch  and  to  extend 
north  on  the  east  line  far  enough  to  include 
such  buildings,  banks  and  railroads  with  the 
privileges  also  of  opening  other  mines  to 
mine  and  remove  said  coal  with  air  shafts, 
and  the  use  of  all  roads  belonging  to  said 
lands  both  ways  from  said  mines  as  now 
opened  or  hereafter  established."  The  coal 
has  not  been  exhausted  In  said  grant,  but 
the  petition  in  this  case  alleges  that  the 
Emma  Coal  Company  has  been,  and  is  now, 
making  use  of  old  entries  and  excavated 
space  under  plaintiff's  land  for  the  purpose 
of  hauling  coal  and  piping  water  from  other 
mines,  without  the  plaintlfTs  consent  and 
against'  her  protest  The  court  of  common 
pleas  sustained  the  demurrer  to  the  petition, 
and  the  circuit  court  affirmed  that  Judgment 

Fred  L.  Rosemond  and  Brenan  &  Middle- 
swartz,  for  plaintiff  In  error,  Moore.  J.  M. 
McGIIlivray,  Charles  6.  Tumbaugh,  Thom- 
as E.  Duncan,  J.  W.  Barry,  and  L.  K.  Powell, 
for  defendant  In  error,  Indian  Coal  Co.  S. 
F,  White,  for  plaintiff  in  error,  Patton.  Mc- 
GIIlivray &  Armstrong,  for  defendant  In 
error,  Emma  Coal  Co. 

DAVIS,  J.  (after  stating  the  facts).  This 
court  has  several  times  recognized  and  ap- 
plied the  doctrine  that  there  may  be  a  com- 
plete severance  of  the  ownership  of  the  sur- 
face of  land  from  the  ownership  of  the  dif- 
ferent strata  of  mineral  which  may  under- 
lie the  surface;  and  that  the  creation  of  a 
separate  interest  in  the  mineral  with  the 
right  to  remove  the  same,  whether  by  deed, 
grant,  lease,  reservation,  or  exception,  unless 
expressly  restricted,  confers  upon  the  owner 
of  the  mineral  a  fee-simple  estate,  which  is, 
of  course,  determinable  upon  the  exhaustion 
of  the  mine.  The  last  utterance  upon  this 
subject  was  in  6111  et  al.  v.  Fletcher,  74 
Ohio  St.  295,  78  N.  E.  433.  The  grant  of  such 
an  estate  in  the  mineral,  In  whatever  form, 
necessarily  Implies  the  right  to  use  or  remove 
such  portions  of  the  containing  strata  as 
may  be  necessary  or  proper  for  the  conveni- 
ent and  proper  removal  of  the  mineral  Itself, 
having  regard  at  the  same  time  to  the  right 
of  the  surface  owner  to  subjacent  support 
This  Is  strikingly  manifest  in  both  of  the 
cases  at  bar.  In  one  of  these  it  appears  that 
the  coal  vein  In  the  field  in  which  the  Indian 
Camp  Coal  Company  Is  operating  averages 
about  four  feet  In  thickness;  and  in  the 
other  that  the  coal  vein  where  the  Emma 
mine  Is  located  is  from  30  to  38  inches  in 
thickness.  It  is  evident  that  If  the  mine 
owner  Is  to  be  restricted  to  the  exact  limit 
of  the  thickness  of  the  vein  of  mineral,  with 
no  right  to  remove  any  portion  of  the  super- 
imi)osed  strata  for  necessary  headway  in 
working  or  In  making  the  mine  secure,  or 
with  no  right  to  use  or  remove  any  portion 
of  the  underlying  strata  for  drainage,  sup- 
port for  tramways  and  the  like,  the  grant 
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to  bim  of  ownerablp  In  the  mlnera]  would 
be  of  Uttle  practical  value,  or  none  at  all. 

From  the  nature  and  purposes  of  an  own- 
erablp sucb  as  we  bare  described  abore,  It 
follows  tbat  tbe  mine  owner  bag  tbe  right  to 
use  aa  be  may  cboose,  but  without  Injury 
to  the  owner  of  the  soil,  tbe  space  left  by 
excaratloQ  of  tbe  mineral,  so  long  as  it  re- 
mains a  mine;  tbat  is  to  say,  until  tbe  min- 
eral shall  be  practically  exhausted.  It  re- 
sults from  the  absolute  proprietorship  over 
tbe  mineral  in  place,  tbat  tbe  owner  thereof 
has  a  like  Interest  in  tbe  containing  chamber 
until  tbe  termination  of  tbe  estate.  Mac- 
Swinney  on  Mines,  9-U,  67-69.  The  phrase, 
"containing  chamber,"  as  used  in  tbe  books. 
Is  simply  a  convenient  expression  for  tbe 
limits  or  boundaries  of  tbe  grant.  The  grant 
Is  an  entirety  and  tbe  estate  thereby  created 
Is  determinable  as  a  whole  upon  tbe  contin- 
gency of  tbe  exhaustion  of  tbe  mine.  It  is, 
therefore,  illogical  And  inconsistent,  and 
would  be  impracticable  and  unjust  to  bold 
that,  as  fast  as  tbe  mineral  is  taken  out,  tbe 
resulting  empty  space  should  revert  to  the 
owner  of  tbe  upper  strata.  Such  a  narrow 
and  technical  interpretation  of  tbe  grant 
would  result  in  embarrassments  to  the  min- 
ing industry  which  would  be  Intolerable.  The 
empty  space  is,  therefore,  not  merely  property 
which  may  be  used  as  an  Incident  to  tbe  re- 
moval of  the  mineral  Included  In  tbe  grant, 
but,  as  suggested  by  the  author  cited  above, 
be  may  use  the  space  created  by  removal  of 
mineral  within  the  grant,  as  a  way  for  tbe 
carriage  of  minerals  from  bis  adjoining  lands, 
or,  if  he  prefers  to  do  so  be  may  cut  a  pas- 
sage through  tbe  minerals  and  use  it  for  tbe 
carriage  of  minerals  from  his  other  lands. 
MacSwinney  on  Mines,  67,  C8. 

In  creating  a  separate  mining  right  a  gran- 
tor may,  of  course,  protect  himself  by  re- 
strictions; but.  In  tbe  absence  of  such  re- 
strictions, we  think  tbat  the  rulings  In  LlUi- 
brldge  et  al.  v.  Lackawanna  Coal  Co.,  143 
Pa.  293,  22  Atl.  1035,  13  L.  B.  A.  627,  24 
Am.  St.  Rep.  544;  Webber  v.  Vogel,  189  Pa. 
156,  42  Atl.  4;  Consolidated  Coal  Co.  v. 
Schmlsseur,  135  111.  371,  25  N.  B.  795;  Ham- 
ilton V.  Graham,  L.  II.,  2  Sc.  &  DIv.,  106; 
Proud  V.  Bates,  34  L.  J.  Ch.,  406,  411,  are 
sound  law  and  should  be  followed.  Learned 
counsel  have  attempted  to  reason  out  these 
cases  for  tbe  plaintiffs  in  error  upon  tbe  can- 
ons of  tbe  law  of  easements.  Tbe  right 
which  is  claimed  by  tbe  defendants  in  error 
Is  not  an  easement,  which  is  a  right  or  bur- 
den in,  upon,  or  over  tbe  estate  of  another, 
for  here  the  defendants  claim,  as  we  have 
endeavored  to  make  clear,  the  right  to  use 
their  own  property  as  a  way  for  transport- 
ing coal  mined  on  adjacent  estates. 

Tbe  Judgments  of  tbe  courts  below  are 
affirmed. 

8HAUCK,  C3.  J.,  and  PRICE,  CREW,  and 
SUMMEBS,  JJ.,  concur. 


(75  Ohio  St.   4U) 

ETEFFNEB  t.  CITT  OF  TOLEDO. 
(Supreme  Court  of  Ohio.     Jan.  22,  190T.) 

1.  Mdnicipai.  C<»pobations  —  Obdir arcbs— 
Titles. 

The  statutory  requirement  that  "no  by-law 
or  ordinance  shall  contain  more  than  one  8ut>- 
ject,  which  shall  be  clearly  expressed  in  its 
title,"  was  intended  to  prevent  the  uniting 
In  one  ordinance  of  diverse  subjecta  or  mea- 
sures and  effecting  its  passage  by  aniting  in 
its  support  all  those  in  favor  or  any,  and  to  pre- 
vent the  adoption  of  ordinances  by  the  votes 
of  councilmen  Ignorant  of  their  contents. 

[Ed  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  K  25S-262.] 

2.  Saue. 

Whether  an  ordinance  is  violattve  of  tbe 
statutory  reqairement  that  "no  by-law  or  or- 
dinance shall  contain  more  than  one  subject, 
which  shall  be  clearly  expressed  in  its  title, 
is  to  be  determined  not  by  its  form,  but  in 
the  light  of  tbe  mischief  the  statute  was  in- 
tended to  prevent. 

5.  Same— Bond  Issue. 

An  ordinance  to  provide  for  the  issuing 
of  bonds  to  pay  the  city's  part  of  tbe  cost  of 
82  street  and  sewer  improvements,  entitled, 
"An  ordinance  to  provide  for  tbe  issue  of  gen- 
eral street  improvement  bonds  of  tbe  city  of 
Toledo,  state  of  Ohio,  to  pay  said  city's  part 
of  the  cost  and  expense  of  improving  sundir 
streets  and  alleys  hy  paving,  repaying,  grad- 
ing apd  macadamizmg,  and  by  constructing 
sewers  therein  and  to  pay  the  said  city's  part 
of  the  cost  and  expense  of  constructing  such 
sewers,"  is  not  In  conflict  with  the  statutory  re- 
quirement that  "no  by-law  or  ordinance  shall 
contain  more  than  one  subject,  which  shall  be 
clearly  expressed  in  its  title. 
4.  Same— Speciwo  Impboveuxnts. 

A  city  is  not  authorized  to  issue  bonds 
to  provide  a  -  fund  from  which  to  pay  its 
part  of  tbe  cost  of  improvements  that  may 
from  time  to  time  be  made,  but  it  may,  vnda 
section  53  of  the  Municipal  Code  of  1902, 
section  1536-213,  Rev.  St.  1906,  or  under  sec- 
tion 2835,  Rev.  St  1906,  issue  bonds  to  pay 
its  part  of  the  cost  of  specific  Improvements. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  H  1899,  190ll] 

6.  Save. 

The  bonds  authorized  by  section  53  of  the 
Municipal  Code  of  1902  cannot  be  provided  for 
by  resolution  or  ordinance  until  after  the  pas- 
sage of  an  ordinance  providing  for  tbe  improve- 
ment 

6.  Saub. 

Under  section  2835,  Rev.  St.  tbe  council 
of  the  city  may  by  a  resolution  or  ordinance, 
passed  by  the  affirmative  vote  of  not  less  than 
two-thirds  of  the  members  elected  or  appointed 
thereto,  provide  for  the  issuing  of  bonds  to  pay 
the  city's  part  of  the  cost  of  a  specific  Improve- 
ment before  the  passage  of  a  reaolation  declar- 
ing the  necessity  for  the  improvement. 

7.  Same— FoBM  or  Bonds. 

The  requirement  of  section  1536-285,  Rev. 
St.  1896,  tnat  bonds  issued  for  a  street  im- 
provement shall  have  the  name  of  the  street 
written  or  printed  upon  them,  and  tbe  r* 
quirement  of  section  1536-2S7,  Rev.  St  1896, 
that  bonds  issued  to  pay  for  sewers  in  a  dis- 
trict shall  have  written  or  printed  upon  them 
tbe  name  and  number  of  the  district,  do  not 
apply  to  bonds  issued  to  pay  the  city's  part  of 
the  cost  of  such  improvements. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Lucas  Ooimty. 
Action  by  one  Hefteer  against  the  city  of 
Toledo.    Judgment  for  defendant  was  afiBrm* 
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«d  In  the  drcnlt  court,  and  plaintiff  brings 
error.    Affirmed. 

In  August,  1906,  the  city  of  'I\>Iedo  passed 
an  ordinance  entitled:  "An  ordinance  to 
proTlde  for  tbe  issue  of  general  street  Im- 
provemoit  bonds  of  tbe  city  of  Toledo,  state 
of  Ohio,  to  pay  said  city's  part  of  the  cost 
and  expense  of  improving  sundry  streets  and 
alleys  by  paving,  repavlng,  grading  and  ma- 
cadamizing, and  by  constructing  sewers  there- 
in and  to  pay  the  said  city's  part  of  the  cost 
and  exi)en8e  of  constructing  such  sewers." 
To  enjoin  the  Issuing  of  the  bonds  provided 
for  by  the  ordinance,  an  action  was  com- 
menced in  the  court  of  common  pleas.  On 
appeal  the  circuit  court  sustained  a  general 
demurrer  to  and  dismissed  the  petition,  and 
error  is  prosecuted  in  this  court 

It  appears  from  the  ordinance  that  it  pro- 
vided for  Issuing  $75,000  of  bonds  payable  in 
20  years  to  pay  the  city's  part  of  the  cost 
of  32  Improvements.  The  ordinance  specifies 
the  different  Improvements  and  tbe  city's 
part  of  the  cost  of  each ;  8  are  for  the  con- 
struction of  sewers  and  24  for  the  improve- 
ment of  streets,  of  which  19  are  to  be  paved, 
8  to  be  repaved  and  2  are  to  be  graded;  and 
the  city's  part  of  the  cost  ranges  in  round 
numbers  from  $5  for  a  sewer  to  $26,000  for 
repavlng  a  street  It  was  averred  in  the  pe- 
tition that  as  to  3  of  the  street  improvements 
no  resolution  and  no  ordinance  had  been 
passed,  and  that  as  to  11  of  the  street  im- 
provements no  ordinance  had  been  passed. 

B.  A.  Hayes,  for  plaintiff  In  error.  Charles 
S.  Nortbup,  City  Sol.,  and  John  P.  Manton, 
for  defendant  in  error. 

SUMMERS,  J.  (after  stating  the  facts). 
This  case  was  orally  argued  to  one  division 
of  tbe  court,  but  has  been  considered  by  tbe 
whole  court 

Several  questions  are  raised.  First  wheth- 
er the  ordinance  violates  the  requirement  of 
section  1694,  Rev.  St  (1536-620,  Bates'  Ann. 
St  1900  [5th  Ed.]),  that  "no  by-law  or  ordi- 
nance shall  contain  more  tlian  one  subject 
which  shall  be  clearly  expressed  in  Its  title." 
Second,  whether  a  city  may  Issue  bonds  to 
provide  a  fund  to  pay  the  city's  part  of  the 
cost  of  improvements  that  are  in  part  to  be 
paid  for  by  special  assessments.  Third,  may 
it  Issue  and  sell  its  bonds  to  pay  Its  part  of 
an  Improvement  which  it  has  not  by  resolu- 
tion declared  necessary?  Fourth,  may  it  is- 
sue and  sell  its  bonds  for  that  puirpose  after 
the  passage  of  such  a  resolution,  but  before 
it  has  passed  an  ordinance  to  proceed  with 
the  Improvement? 

The  requirement  of  section  1694  that :  "No 
by-law  or  ordinance  shall  contain  more  than 
one  subject  which  shall  be  clearly  expressed 
in  Its  title,"  evidently  was  suggested  by  the 
provision  of  section  16  of  article  2  of  the 
Constitution  that  "no  bill  shall  contain  more 
than  one  subject  which  shall  be  clearly  ex- 
pressed In  its  title."    The  latter  provision 


has  been  held  to  be  directory  (PIm  y.  Nichol- 
son, 6  Ohio  St  176),  and,  if  the  former  were 
so,  it  would  not  require  further  consideration, 
but  Is  has  been  held  mandatory.  Bloom  t. 
City  of  Xenla,  32  Ohio  St  461;  Campbell  T. 
City  of  Cincinnati  et  al.,  49  Ohio  St  463,  81 
N.  C  606.  No  cases  interpreting  the  former 
provision  are  cited,  and  the  latter,  having 
been  held  directory,  has  not  been  the  subject 
of  much  consideration  here,  and  so  light  as  to 
its  meaning  is  to  be  sought  In  cases  inter- 
preting similar  provisions  in  the  Constitu- 
tions of  other  states. 

In  People  ex  lel.  v.  Mahaney,  13  Mich.  481, 
it  is  said:  "Tbe  history  and  purpose  of  this 
constitutional  provision  are  too  well  imder- 
stood  to  require  any  elucidation  at  our  hands. 
The  practice  of  bringing  together  into  one  bill 
subjects  diverse  in  their  nature  and  having 
no  necessary  connection,  with  a  view  to  com- 
bine in  their  favor  the  advocates  of  all,  and 
thus  secure  the  passage  of  several  measures, 
no  one  of  which  could  succeed  up<m  its  own 
merits,  was  one  both  corruptive  of  the  legis- 
lator and  dangerous  to  the  state.  It  was 
scarcely  more  so,  however,  than  another  prac- 
tice, also  Intended  to  be  remedied  by  this 
provision,  by  which,  through  dexterous  man- 
agement clauses  were  Inserted  In  bills  of 
which  the  titles  gave  no  Intimation,  and  their 
passage  secured  through  legislative  bodies 
whose  members  were  not  generally  aware  of 
their  intention  and  effect.  There  was  no  de- 
sign by  this  clause  to  embarrass  legislation 
by  making  laws  unnecessarily  restrictive  In 
their  scope  and  operation,  and  thus  multiply- 
ing their  number,  but  the  f raniers  of  the  Con- 
stitution meant  to  put  an  end  to  legislation 
of  the  vicious  character  referred  to,  which 
was  little  less  than  a  fraud  upon  the  pub- 
lic, and  to  require  that  in  every  case  the 
proposed  measure  should  stand  upon  its  own 
merits,  and  that  the  Legislature  should  be 
fairly  satisfied  of  its  design  when  required 
to  pass  upon  it"  And  Judge  Cooley  says 
(Cooley's  Const  Liin.  [7th  Ed.]  205):  "The 
general  purpose  of  these  provisions  Is  accom- 
plished when  a  law  has  but  one  general  ob- 
ject which  is  fairly  Indicated  by  its  title. 
To  require  every  end  and  means  necessary 
or  convenient  for  the  accomplishment  of  this 
general  object  to  be  provided  for  by  a  sepa- 
rate act  relating  to  that  alone  would  not 
only  be  unreasonable,  but  would  actually  ren- 
der legislation  impossible." 

To  accomplish  the  object  of  the  ordinance 
under  cousideration  32  ordinances  might  have 
been  passed,  or  one  ordinance  might  have 
been  so  drawn  that  It  could  be  said  to  contain 
32  subjects,  and  yet  the  ordinance  in  ques- 
tion is  so  drawn  that  it  contains  but  one 
general  subject  viz.,  providing  funds,  by  the 
issuing  of  bonds,  to  pay  the  city's  part  of  the 
cost  of  certain  improvements.  Of  course,  it 
is  not  intended  that  It  may  be  Inferred  that 
the  mere  form  of  the  ordinance  shall  deter- 
mine whether  it  is  in  conflict  with  the  stat- 
ute.    To  determine  that  questloQ,  the  ordi- 
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nance  mnst  be  examined  In  tbe  llgbt  of  tbe 
miscbief  tbe  statute  was  Intended  to  pre- 
vent. Tbe  Issuing  of  bonds  to  pay  tbe  city's 
part  of  tbe  cost  of  sucb  improvements  Is 
merely  Incidental  to  tbe  making  of  the  im- 
provement, and  council  cannot  provide  for 
tbe  malclng  of  tbe  separate  Improvements 
witbout  tbe  concurrence  of  tbree-fourths  of 
tbe  wbole  number  of  members  elected  to 
council,  unless  tbe  owners  of  a  majority  of 
the  foot  frontage  to  be  assessed  petition  in 
writing  therefor,  and.  In  that  event,  the  con- 
currence of  a  majorl^  of  tbe  whole  number 
elected  is  essential.  And,  If  a  greater  part 
of  the  cost  of  the  Improvement  than  that 
required  by  statute  is  to  be  paid  by  tbe 
corporation.  It  must  be  provided  for  In  the 
resolution  or  ordinance  providing  for  the 
improvement.  It  would  seem,  therefore,  that 
the  ordinance  In  question  is  not  within  the 
miscbief  intended  to  be  prevented  by  the 
statute. 

Tbe  following  illustrative  cases  may  be 
referred  to:  In  State  v.  Weils,  46  Iowa,  662, 
the  title  of  the  ordinance  was:  "An  ordi- 
nance defining  and  prescribing  punishment 
for  certain  offenses."  Tbe  ordinance  defined 
and  prescribed  the  punishment  for  25  of- 
fenses, and  It  was  contended  that  the  ordi- 
nance bad  as  many  subjects.  Beck,  J.,  said: 
"This  Is  clearly  a  mistake.  The  subject  of 
the  ordinance  Is  offenses  against  the  city. 
Tbe  one  subject  Is  composed  of  many  parts." 
In  City  of  Seattle  v.  Barto,  31  Wash,  141, 
71  Pac.  735,  the  ordinance  Is  entitled:  "An 
ordinance  to  license  and  regulate  certain 
trades  and  occupations  in  the  city  of  Seattle, 
providing  penalties  for  the  violation  thereof, 
and  repealing  all  ordinances  inconsistent 
therewith."  Tbe  ordinance  contained  provi- 
sions relating  to  the  licensing  and  regulating 
of  various  trades  and  occupations,  among 
which  were  auctioneers,  second-hand  dealers, 
billposters,  hotel  runners,  persons  engaged 
in  tbe  temporary  sale  of  goods,  and  pawn- 
brokers. Fullerton,  C.  J.,  says :  "It  was  not 
Intended  by  tbe  requirement  contained  in 
the  charter  that  the  city  council  should  not 
pass  an  ordinance  having  a  general  object 
and  bring  within  its  terms  all  matters  per- 
taining to  that  object,  whether  it  embrace 
a  number  of  persons  or  a  variety  of  trades 
and  occupations.  Tbe  terin  'object'  was  not 
used  In  the  sense  of  'number*  or  'variety,' 
nor  was  it  intended  to  require  a  distinct 
legislative  act  for  each  particular  matter 
legislated  upon.  It  was  Intended  to  prevent 
the  union  In  one  act  of  diverse,  incongruous 
and  disconnected  matters,  having  no  relation 
to  or  connection  with  each  other,  but  was 
not  intended  to  prevent  tbe  lawmaking  power 
from  enacting  under  a  general  title  provi- 
sions affecting  a  variety  of  matters,  so  long 
as  there  is  a  natural  connection  between  tbe 
several  matters  and  tbe  object  named  in  the 
title."  The  opinion  Is  too  long  to  quote, 
but  Is  deserving  of  consideration  by  anj 
one  Investigating  tbe  question.    In  City  of 


St.  Louis  Y.  Weltzel,  130  Mo.  600,  31  S,  W. 
10-15,  an  ordinance  entitled,  "An  ordinance 
regulating  tbe  keeping,  storing  and  handling 
and  licensing  the  removal  of  garbage,  grease, 
offal  and  other  refuse  matter  composed  of 
either  animal  or  vegetable  matter,"  and  to 
repeal  a  prior  ordinance  on  the  same  subject, 
"and  prescribing  penalties  for  the  violation 
thereof,  and  fixing  a  license  tax  on  vehicles 
used  for  the  removal  of  garbage."  was  held 
not  to  be  in  violation  of  sucb  a  provision 
for  the  ordinance  itself  relates  only  to  gar- 
bage and  offal.  And  in  Weber  v.  Johnson, 
37  Mo.  Ai^.  601,  an  ordinance  which  pro- 
vided both  for  the  grading  and  paving  of  an 
alley  was  upheld.  In  Stebblns  v.  Mayer,  S^ 
Kan.  573,  16  Pac.  745,  the  tlUe  of  tbe  ordi- 
nance was:  "An  ordinance  prohibiting  ani- 
mals from  running  at  large  In  the  city." 
Section  1  provided  what  animals  should  be 
prohibited  from  running  at  large,  but  sec- 
tion 2  provided  that  no  person  should  keep 
a  dog  within  the  limits  of  the  city  without 
complying  with  certain  regulations,  among 
which  was  the  payment  of  a  tax,  and  di- 
recting tbe  city  marshal  to  kill  all  dogs 
found  running  at  large  whose  owners  bad  not 
complied  with  sucb  regulations,  and  making 
the  owner  liable  for  criminal  prosecution  for 
failure  to  comply  therewith,  and  for  that 
reason  it  was  held  to  be  In  violation  of  the 
provision  that  "no  ordinance  shall  contain 
more  than  one  subject  which  shall  be  clearly 
expressed  in  Its  title." 

Before  the  present  Municipal  Code  cities 
were  authorized  to  assess  the  cost  and  ex- 
pense of  such  improvements  upon  tbe  abut- 
ting property,  excepting  that  not  less  than 
one-fiftieth  of  the  cost  and  expense  of  tbe 
improvement  and  the  estimated  cost  of  that 
part  of  it  Included  in  street  intersections  was 
required  to  be  paid  by  the  city.  The  city 
was  not  authorized  to  levy  a  tax  to  provide 
a  fund  from  which  Its  part  of  such  cost  might 
be  paid  from  time  to  time  as  Improvements 
were  made,  but- the  amount  It  -was  to  pay 
was,  when  ascertained,  assessed  upon  all  the 
taxable  property  in  tbe  city  and  certified  to 
tbe  county  auditor  for  collection  as  other 
taxes.  This  levy  could  not  be  made  until 
tbe  improvement  bad  t>een  ordered,  which 
could  be  done  only  by  ordinance  after  the 
expiration  of  the  time  limited  for  tbe  filing 
of  claims  for  damages.  When  the  improve- 
ment was  extensive,  or  there  were  numerous 
Improvements,  or  the  city  elected  to  pay  a 
larger  proportion  of  tbe  cost,  often  the 
burden  was  too  large  to  be  borne  in  one 
year  and  bonds  could  be  issued  only  when 
authorized  by  an  election.  The  steps  neces- 
sary to  the  making  of  an  improvement  were 
so  numerous  that  they  made  it  impracticable 
in  many  instances  for  public  officials  to  orig- 
inate and  complete  an  Improvement  during 
their  term  of  office;  hence  the  fruitful  source 
of  much  special  legislation.  To  remove  this 
mischief,  the  so-called  "Longworth  Bond 
Law"  was  passed  Ifi5  Ohio  Laws,  p.  318). 
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At  that  time  provision  was  made  by  sections 
2835,  2836,  and  2837,  Rev.  St,  that  bonds 
might  be  issued  toe  20  distinct  purposes, 
therein  specified,  and  that,  in  addition  to 
the  taxes  otherwise  authorized,  a  tax  sufiS- 
dent  to  pay  the  bonds  falling  due,  and  the 
interest  thereon,  should  be  levied  every  year 
during  the  life  of  the  bonds,  provided  that, 
before  the  bonds  were  issued,  or  any  tax 
levied,  the  question  of  issuing  the  bonds 
should  be  determined  at  a  general  or  special 
election. 

Among  the  purposes  enumerated  in  section 
2835  for  which  bonds  were  authorised,  was 
the  construction  of  sewers.  The  Longworth 
law  added  a  number  of  purposes,  among 
them:  "(22)  For  resurfacing,  repairing  or 
improving  any  existing  street  or  streets  as 
well  as  other  public  highways.  (23)  For 
opening,  widening  and  extending  any  street 
or  public  highway.  (24)  For  purchasing  or 
condemning  any  land  necessary  for  street 
or  highway  puri)oses,  and  for  improving  the 
same  or  paying  any  portion  of  the  cost  of 
such  improvement" — and  provided  that  bonds 
for  any  or  all  of  the  enumerated  purposes 
might  be  issued  whenever  declared  necessary 
by  the  affirmative  vote  of  two-thirds  of  the 
members  of  the  municipal  legislative  body. 
The  act  limited  the  amount  of  bonds  that 
might  be  Issued  In  any  one  year  to  1  per 
cent,  of  the  total  tax  value  of  all  the  property 
In  the  corporation,  and  the  aggregate  of  such 
bonded  Indebtedness  unpaid  to  4  per  cent 
unless  an  excess,  but  in  no  event  to  exceed 
8  per  cent,  was  authorized  by  the  electors 
at  a  general  or  special  election.  This  law 
was  not  repealed,  but  was  expressly  con- 
tinned  In  force  by  section  100  of  the  Munic- 
ipal Code  of  1902,  and  is  sufficiently  compre- 
hensive to  Include  the  Issuing  of  bonds  for 
the  purpose  specified  in  the  ordinance. 

The  substance  of  sections  2273  and  2274, 
Rev.  St,  providing  that  the  city  should  pay 
for  the  intersections,  and  not  less  than  one- 
flftleth  of  the  cost  of  the  improvement  was 
embraced  in  section  53  of  the  Municipal  Code 
of  190e,  and  this  provision  was  added:  "Pro- 
vided, that  any  city  or  village  Is  hereby  au- 
thorized to  Issue  and  sell  Its  bonds  as  other 
bonds  are  sold  to  pay  the  corporation's  part 
of  any  improvement  as  aforesaid,  and  may 
levy  taxes  in  addition  to  all  other  taxes  au- 
thorized by  law  to  pay  such  bonds  and  the 
interest  thereon."  If  this  was  the  only  au- 
thority to  issue  bonds  for  this  purpose,  It 
might  be  that  there  was  power  only  to  meet 
the  city's  part  of  the  cost  by  Issuing  bonds 
instead  of  by  a  levy,  and,  as  the  latter  could 
not  be  made  until  an  ordinance  to  proceed 
with  the  improvement  had  been  passed,  that 
counsel's  contention  is  sound  that  that  Is  a 
prerequisite  to  the  issuing  of  the  bonds. 
But,  as  has  been  shown,  the  authority  al- 
ready existed  in  the  Longworth  law,  and  the 
provision  in  section  53  is  not  to  be  construed 
as  limiting  the  powers  conferred  by  the  Long- 
worth  law,  but  as  a  grant  of  additional  pow- 


er. Attention  to  the  provisions  of  the  long- 
worth law,  as  well  as  to  the  provisions  of 
the  sections  that  It  amended,  will  disclose 
that  as  there  conferred,  the  power  was  not 
limited  to  the  issuing  of  bonds  to  pay  the 
city's  part  of  the  cost  of  Improvements  that 
had  been  provided  for  by  ordinance,  but 
might  be  exercised  when  they  were  merely 
contemplated.  It  was  not  necessary  that  a 
resolution  should  have  been  passed  declar- 
ing the  intention  to  make  the  improvement, 
but  the  statement  In  the  ordinance  providing 
for  the  bonds,  that  they  were  to  be  issued 
for  a  specific  purpose,  was  sufficient  evidence 
of  the  Intention.  The  requirement  of  section 
1536-285,  Rev.  St,  that  bonds  Issued  for  a 
street  improvement  shall  have  the  name  of 
the  street  vnltten  or  printed  upon  them,  and 
the  requirement  of  section  1636-287,  Rev.  St., 
that  bonds  issued  to  pay  for  sewers  In  a 
district  shall  have  written  or  printed  upon 
them  the  name  and  number  of  the  district, 
do  not  apply  to  bonds  Issued  to  pay  the  city's 
part  of  the  cost  of  such  improvements,  but 
to  bonds  Issued  in  anticipation  of  special  as- 
sessments. This  will  appear  on  Inspection 
of  the  original  sections,  and  there  Is  reason 
why  such  requirement  should  be  made  re- 
specting special  assessments  and  none  occurs 
respecting  the  part  paid  by  the  city.  The 
special  assessment  Is  based  upon  the  special 
benefits  from  the  particular  Improvement  to 
the  proi>erty  assessed,  and  can  be  applied 
to  no  other  purpose,  and  It  is  important, 
therefore,  that  the  bonds  Issued  In  anticipa- 
tion of  its  collection  be  Identified,  but  the 
assessment  to  pay  the  city's  part  of  the  cost 
of  such  improvements  is  a  tax  levied  upon 
all  the  taxable  property  of  the  city,  and, 
while  it  may  be  applied  only  to  the  purpose 
for  which  It  was  levied,  yet  It  Is  not  material 
so  long  as  It  Is  so  used  that  the  particular 
improvement  be  identified. 
Judgment  affirmed. 

SHAUCK,    C.    J.,    and    PRICE,    CREW, 
SPEAR,  and  DAVIS,  JJ.,  concur. 

'-;  Ohio  St.  502) 

POSTON  V.  HULL. 
(Supreme  Court  of  Ohio.     Feb.  5,  1907.) 

CoRPOBATioNs  —  Stock  Liabilitt— Trarsfeb 

IS  Good  Faith. 

One  who  has  t>een  a  holder  of  the  stock 
of  an  Insolvent  corporation,  but  has  disposed  of 
his  stoclc  in  good  faith  prior  to  such  insolvency 
and  prior  to  the  commencement  of  an  action 
to  enforce  the  statutory  liability,  cannot  be  held 
liable  for  a  debt  of  the  corporation  l>efore  the 
full  100  per  cent.  liability  of  the  existing  sol- 
vent stockholders  within  the  jurisdiction  has 
been  exhausted,  although  the  debt  of  the  cred- 
itor against  the  corporation  was  incurred  be- 
fore the  assignment  and  the  assignee  of  the 
stock    is    insolvent 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  gS  960,  961.] 

(Syllabus  by  the  Court) 

Error  to  Clrctiit  Court  Athens  County. 
Action  by  Robert  S.  Hull  against  Ellas  11 
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Poston.    Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed  and  remanded. 

The  action  In  the  court  of  common  pleas 
was  to  enforce  the  statutory  liability  of 
stockholders  of  the  Kelsonville  ArtiAclal  Ice 
Company,  an  Ohio  corporation.  The  com- 
pany was  found  to  be  insolvent  In  May,  1897, 
and  suit  to  enforce  statutory  liability  was 
commenced  by  the  defendant  in  error,  Robert 
S.  Hull,  against  the  corporation  and  divers 
persons  alleged  to  be  stockholders,  on  the 
16th  of  February,  1898.  Ellas  M.  Poston, 
plalntlfT  in  error,  was  a  stockholder  of  the 
company,  holding  48  shares,  prior  to  the 
month  of  June,  1804,  about  which  time  he 
transferred  bis  stock  In  good  faith  to  a  num. 
ber  of  persons  In  varying  amounts.  Some  of 
those  persons  at  the  time  of  the  suit  proved 
to  be  insolvent  The  debt  of  Hull  was  con- 
tracted by  the  corporation  during  the  time 
that  Poston  was  such  stockholder.  The 
courts  below  held  certain  existing  stockhold- 
ers liable,  and  assessed  upon  them  26  per 
cent,  of  the  face  value  of  their  stock  on  their 
stockholders'  liability.  That  proving  insuffi- 
cient to  pay  the  debts  of  the  corporation, 
Poston  was  brought  in  and  it  was  demanded 
that  because  of  the  fact  that  some  of  the 
purchasers  of  stock  from  him  had  become 
insolvent  he  must  make  up  the  shortage. 
His  contention  was  that  he  could  not  be  call* 
ed  upon,  inasmuch  as  his  transfer  of  stock 
was  in  good  faith  long  prior  to  the  Insol- 
vency of  the  corporation  and  commencement 
of  the  suit,  until  the  100  per  cent  liability 
of  those  who  were  stockholders  at  the  time 
of  the  failure  of  the  company  and  commence- 
ment of  the  suit  bad  been  exhausted.  This 
olniro  the  circuit  court  on  appeal  held  to  be 
Invalid  and  proceeded  to  render  Judgment 
ogainst  Poston,  and  it  is  to  reverse  that  Judg- 
ment that  this  proceeding  In  error  is  brought 

Jewett  &  Wood,  Wood  &  Wood,  and  Addi- 
son, Sinks  &  Babcock,  for  plaintiff  in  error. 
Harry  O.  Stalder  and  L.  A.  Koons,  for  de- 
fendant in  error. 


SPEAR,  J.  (after  stating  the  facts).  From 
the  statement  It  will  appear  that  the  question 
in  the  case  is:  Can  one  who  has  been  a 
stockholder  in  an  Insolvent  corporation,  but 
has  disposed  of  his  stock  in  good  faith  prior 
to  such  insolvency  and  prior  to  the  com- 
mencement of  an  action  to  enforce  the  stat- 
utory liability,  be  held  liable  for  debts  in- 
curred by  the  corporation  while  he  was  such 
owner  before  the  full  100  per  cent  liability 
of  the  existing  solvent  stockholders,  within 
the  Jiu-isdlction,  has  been  exhausted,  for  the 
rensou  only  that  the  assignee  of  such  origi- 
nal stockholder  has  become  Insolvent? 

The  precise  question  upon  identical  facts 
has  not  been  determined  in  any  reported 
case  in  this  state  so  far  as  we  are  advised. 
Its  determination  is  of  less  consequence  now 
than  it  miglit  otherwise  have  been  because  of 


the  recent  amendment  to  the  Constltutloa 
abrogating  the  double  liability  of  stockhoiden 
of  corporations,  but  it  has  been  deemed  best 
to  report  this  case  since  there  may  be  situa- 
tions In  the  affairs  of  other  corporations  idea* 
tical  with  the  circumstances  of  this  conten- 
tion, and  since  this  court  baa  reached  a  cuii> 
elusion  upon  the  law  of  the  caae  contrary 
to  ttiat  of  the  courts  below.  Wa  understand 
the  law  to  be  well  settled  by  declsloua  of  this 
court  notwithstanding  the  fact,  as  before 
stated,  that  the  precise  question  has  not 
b«fore  been  presented.  From  Wright  v.  Mc> 
Cormack,  17  Ohio  St  86,  Umsted  v.  Busklrk, 
17  Ohio  St  113,  Brown  t.  Hitchcock,  86  Ohio 
St  667,  Horpold  v.  Stobart  46  Ohio  St  897, 
21  N.  E.  037,  IS  Am.  St  Rep.  618,  Barriclt 
T.  Gifford,  47  Ohio  St  180,  24  N.  E.  259,  21 
Am.  St  Rep.  798,  Peter  v.  Union  Mfg.  Co., 
66  Ohio  St  181,  46  N.  E.  891,  and  Wick 
National  Bank  v.  Union  National  Bank,  62 
Ohio  St  446,  67  N.  B.  320,  78  Am.  St  Rep. 
734.  we  gather  the  following  propositions 
as  established:  The  double  liability  imposed 
by  the  statute  is  not  a  primary  resource  for 
the  debts  of  the  corporation,  but  is  imposed 
for  the  exclusive  beuefit  of  creditors,  and  is 
to  t>e  resorted  to  by  creditors  only  in  case 
of  the  insolvency  of  the  corporation.  A  suit 
to  enforce  such  liability  is  for  the  benefit  of 
all  the  creditors,  and  no  creditor  can  acquire 
a  priority,  or  maintain  a  separate  suit  if 
there  are  other  creditors.  The  liability  is 
several  in  its  nature,  but  the  right  arising 
out  of  that  liability  is,  as  against  the  stock- 
holders who  are  such  at  the  beginning  of  the 
action,  for  the  common  and  equal  benefit  of 
all.  An  owner  of  stock,  in  the  absence  of  a 
by-law  to  the  contrary,  has  absolute  power 
of  disposition  over  the  same,  and  may  dispose 
of  it  jy  sale  or  gift  at  bis  pleasure.  If  the 
sale  or  gift  Is  made  in  good  faltti,  and  the 
shares  transferred  on  the  books  of  the  cor- 
poration to  the  assignee,  the  transferror  does 
not  remain  an  equitable  ownw  thereof,  or 
continue  liable  for  future  corporate  debts. 

The  liability  of  stockholders  in  favor  of  a 
creditor  attaches  at  the  time  the  debt  of  the 
corporation  is  contracted,  and  is  not  neces- 
sarily discharged  by  the  transfer  of  the  stock, 
but  the  assignee  of  the  stock  is  held  to  In- 
demnify the  assignor  on  account  of  such  11-  - 
ability.  And  in  a  salt  by  creditors  the  then 
existing  stockholders  are  severally  charge- 
able with  the  payment  of  such  liability.  If; 
by  reason  of  Insolvency,  the  amount  due  from 
any  stockholder  who  has  received  his  stock 
by  assignment  is  not  collectible,  the  assign- 
ors of  his  stock  up  to  the  time  the  liability 
attached  may  be  charged  with  the  deficiency. 
The  rule  that  the  owners  of  stock  who  are 
such  at  the  time  of  the  commencement  of 
the  suit  to  enforce  liability  are  liable  for  the 
debts  of  the  corporation  is  not  varied  in  fa- 
vor of  a  particular  stockholder  by  the  fact 
that  his  stock  may  have  l>een  issued  to  him 
by  the  company  after  the  creation  of  the 
debts.     A   stockholder   who    in  good   faith 
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transfers  bis  stock  to  one  wbo  afterwards 
becomes  Insolvent  Is  liable  to  creditors  for 
sucli  portion  only  of  the  corporate  debts  ex- 
isting at  the  time  of  the  transfer  and  re- 
maining unpaid  as  will  be  equal  to  the  pro- 
portion wblcb  the  capital  stock  assigned  bears 
to  the  entire  capital  stock  held  by  solvent 
stockholders  within  the  jurisdiction  liable  in 
respect  to  the  same  debts,  to  be  ascertained 
at  the  time  Judgment  Is  rendered.  Where 
a  stockholder  transfers  his  stock  in  good  faith 
to  one  who  afterwards  becomes  Insolvent  and 
Is  insolvent  at  the  time  of  the  decree,  and  a 
sufficient  fund  cannot  be  raised  by  assess- 
ment upon  solvent  existing  stockholders  to 
satisfy  all  creditors,  the  stockholder  who  has 
thus  assigned  bis  stock  is  liable,  as  herein- 
before stated.  But  In  such  case  the  fund 
arising  from  assessments  on  solvent  existing 
stockholders  will  be  applied  pr6  rata  upon  all 
the  debts  of  the  corporation,  and  the  funds 
arising  from  an  assessment  upon  a  person 
who  bad  so  assigned  his  stock  will  be  applied 
to  the  residue.  If  any,  owing  to  those  who 
were  creditors  at  the  time  such  stock  was 
assigned. 

It  must  be  obvious,  from  the  foregoing,  that 
the  rule  that  liability  to  creditors  follows  the 
stock,  and  that  the  owners  of  stock  who  are 
such  at  the  time  of  the  commencement  of 
the  creditors',  suit  are  primarily  liable  for 
the  debts  of  the  insolvent  corporation  Is  fully 
established.  This  being  so,  It  follows  wltb 
just  as  much  certainty  that  such  liability 
must  first  be  exhausted  before  recourse  can 
be  had  against  a  former  o^rner  of  the  stock 
wbo  has  In  good  faith  transferred  bis  stock, 
and  that  the  liability  is  to  the  extent  only 
of  the  residue  remaining  unpaid  of  the  corpo- 
rate debts  owing  at  the  time  of  the  assign- 
ment of  the  stock.  This  conclusion  deter- 
mines the  question  In  this  case. 

It  is,  however,  contended  by  learned  coun- 
sel for  defendant  In  error  that  their  conten- 
tion In  support  of  the  Judgment  below  Is 
sustained  by  the  holding  In  Umsted  v.  Bus- 
klrk,  supra,  and  attention  Is  directed  special- 
ly to  the  following :.  "As  between  them  [stock- 
holders] and  a  creditor  each  stockholder  Is 
severally  liable  to  all  the  creditors;  as  be- 
tween themselves,  each  stockholder  is  bound 
to  pay  In  proportion  to  his  stock."  Also,  that 
"the  right  arising  out  of  this  liability  is  in- 
tended for  the  common  and  equal  benefit  of 
all  the  creditors."  In  response  to  this  claim. 
It  Is  enough  to  say  that  the  court  In  that 
case  was  dealing  only  with  a  controversy  be- 
tween a  creditor  of  the  corporation  and  exist- 
ing stockholders.  No  question  as  to  the  effect 
of  an  assignment  of  stock,  nor  of  the  right 
of  any  person  other  than  the  creditor  and 
the  then  existing  stockholders,  was  Involved, 
and.  by  the  simplest  rules  of  construction,  the 
language  osed  must  be  held  to  apply  to  the 
case  In  hand,  and  not  to  an  essentially  differ- 
ent case. 

Our  conclusion  Is  that  In  the  case  at  bar 
Postoil  cannot  be  held  so  long  as  the  full 


liability  of  the  existing  stockbolders  has  hot 
been  exhausted. 

To  avoid  possible  misunderstanding,  it  may 
be  added  that  this  controversy,  having  arisen 
before  tiie  recent  amendment  to  the  Con- 
stitution of  the  state,  which  abolishes  the 
double  liability  of  stockholders,  is  not  affect- 
ed by  that  amendment. 

Judgment  of  the  circuit  court  reversed,  and 
cause  remanded. 

Reversed. 

SHAUCK,  C.  J.,  and  PRICB,  CBBW,  SUM- 
MERS, and  DAVIS,  JJ.,  concur. 


(75  Ohio  St  «51) 

OLOBB  INS.  CO.  ▼.   WAYNE  et  al. 

(Supreme  Court  of  Ohio.     Jan.  22,  1907J 

1.  CoNTBACTS— Common   Usb   of  Elbvatob— 
Abbooation  of  Agbeement. 

On  the  aOth  day  of  July,  1881,  O.  and  XJn 
two  insurance  companies,  owiied  adjoining  office 
buildings,  the  two  forming  one  large  structure 
several  stories  high,  having  a  common  entrance 
and  hallway  on   the  center   line  dividing  the 

firemises :  also,  a  common  stairway  and  sky- 
Ight.  Considering  It  necessary  to  their  in- 
terests and  the  common  benefit  of  both  proper- 
ties, the  owners  entered  into  a  written  contract, 
wherein  they  agreed  to  install  an  elevator,  one 
half  of  its  shaft  to  be  on  thb  land  of  one, 
and  the  other  half  on  the  land  of  the  other; 
and  that  coalbins  and  water-closets  should  be 

£  laced  on  the  different  floors  on  the  side  owned 
y  U.  For  the  space  occupied  by  the  bins 
and  closets,  O.  agreed  to  pay  U.  $60  per  an- 
num. It  was  further  provided  in  the  con- 
tract that  the.  elevator  should  be  used  for  the 
"mutual  accommodation  of  both  of  said  build- 
ings" to  furnish  convenient  access  to  the  upper 
floors  of  the  same,  and  that  the  coalbins  and 
water-closets  should  be  used  by  both  parties  for 
their  mutual  and  common  convenience,  and  that 
all  costs  and  expenses  for  making  such  im- 
provements and  maintaining  them  shall  be  paid 
— one-half  by  each  party.  And  It  was  further 
provided  that,  "so  long  as  the  buildings  remain, 
each  party,  its  heirs  or  assigns,  shall  have 
the  free  use  in  common  with  the  other  party, 
its  heirs  or  assigns,  of  the  premises  and  the 
works  so  made  and  designated,  for  the  common 
benefit  as  above  stated,  and  neither  party,  its 
heirs  or  assigns,  shall,  without  the  consent  of 
the  other,  its  heirs  or  assigns,  obstri'ct,  de- 
stroy, remove,  alter,  or  in  any  way  injure  or 
incumber  the  same."  By  arrangement  between 
the  parties,  O.  was  to  pay  the  expenses  of  keep- 
ing up  and  maintaining  these  common  conven- 
iences, including  the  elevator,  and  render  a  bill 
to  U.  for  its  one-half  of  the  same.  The  said 
improvements  were  made,  and  were  used  in 
common  by  G.  and  U.  and  all  bills  paid  as 
agreed  upon,  until  November  23,  1883,  when  U. 
sold  and  conveyed  its  premises  to  W.,  who 
then  and  theretofore  had  full  knowledge  of  the 
terms  of  said  contract,  and  he  went  Into  pos- 
session of  his  part  of  said  building,  with  its 
share  of  the  common  improvements  made  there- 
under, and  for  several  years  thereafter  he  paid 
one-half  of  said  expenses  of  maintaining  and 
repairing  them,  including  the  elevator,  all  of 
which  was  done  with  the  consent  and  to  the 
acceptance  of  G.  In  May,  1900,  W.  declined  to 
pay  for  the  further  repair  and  operation  of  the 
elevator  and  G.  brought  suit  to  recover  one- 
half  .the  expenses  incurred  In  that  behalf.  Held, 
the  contract  having  been  made  for  the  mutual 
and  common  benefit  of  both  i>artiea  thereto 
in  respect  to  valuable  improvements  of  their 
property,  and  for  the  common  use  of  both,  nei- 
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ther  has  a  right  to  terminate  iiis  liability  for 
lialf  of  ttie  expense  of  maintaining  said  improve- 
ments  without  the  consent  of  the  other. 

2.  Novation— What  Constitutbs. 

W.  having  purchased  the  premises  from  U., 
with  full  knowledge  of  the  purposes  and  terms 
of  said  contract,  and  of  the  making  of  the  im- 
provements thereunder,  with  the  consent  and  to 
the  acceptance  of  G.,  became  party  thereto  by 
novation,  and  is  liable  thereon  for  the  perform- 
ance of  the  obligations  which  are  imposed  on 
U.,  his  vendor. 

J  Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  37,  Novation,  H  5-8.] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Hamilton  County. 

Action  by  the  Globe  Insurance  Company 
against  Joseph  W.  Wayne  and  others.  Judg- 
ment for  defendants,  and  plaintiff  brings 
error.    Reversed. 

Xbe  plaintiff  In  error,  who  was  plaintiff 
below,  brought  an  action  to  recover  of  Joseph 
W.  Wayne  a  certain  sum  of  money  which  the 
plaintiff  alleges  is  due  It  under  the  provi- 
sions of  a  written  contract  of  which  the  fol- 
lowing is  a  copy: 

"Memorandum  of  an  agreement  made  this 
thirtieth  day  of  July.  1881,  between  the  Globe 
Insurance  Company,  of  one  part,  and  the 
Union  Insurance  Company,  of  the  other  part, 
both  of  Cincinnati,   Ohio. 

"The  said  parties  are  about  to  make  certain 
Improvements  and  alterations  in  the  build- 
ings owned  by  them  respectively  and  now 
numbered  and  known  as  'No.  66  and  No.  68 
West  Third  street,'  and  situated  on  the  north 
side  of  said  West  Third  street,  between  Wal- 
nut and  Vine  streets,  Cincinnati,  Ohio,  for 
the  more  beneficial  use  of  said  buildings; 
and  having  a  common  ball  or  entrance,  a 
common  stairway,  skylight,  etc.,  for  the  ac- 
commodation of  each  building,  such  altera- 
tions and  improvements  are  to  be  made  for 
the  common  use  and  accommodation  of  each 
building. 

"It  is  proposed  to  put  an  elevator  in  the 
area,  or  rotunda,  at  the  north  end  of  the  com- 
mon entrance  way  in  said  buildings,  for  the 
purpose  of  affording  convenient  access  to  the 
upper  stories  of  both  of  said  buildings,  which 
said  elevator  is  to  be  used  for  the  mutual 
accommodation  of  each  of  said  buildings; 
It  Is  also  proposed  to  put  water-closets,  coal- 
bins  and  other  conveniences  for  the  use  and 
occupancy  of  the  various  parts  of  said  build- 
ings; and  because  of  the  fact  that  the  com- 
mon stairway,  used,  owned,  and  occupied 
jointly  for  the  accommodation  of  both  of  said 
buildings,  is  on  the  side  of  the  building  own- 
ed by  the  Globe  Insurance  Company,  making 
it  impracticable  to  place  such  conveniences 
on  that  side,  such  conveniences  for  the  ac- 
commodation of  both  of  said  buildings  are 
to  be  placed  in  convenient  position  and  with 
as  little  inconvenience  and  waste  of  room  as 
possible,  on  the  side  of  the  Union  Insurance 
Company,  and  when  so  placed  are  to  be  held 
In  common  and  for  the  accommodation  of 


both  of  said  buildings,  the  same  as  the  com- 
mon entrance,  the  passages,  stairway,  eleva- 
tor, or  any  other  conveniences  held  in  common 
by  the  two  buildings.  In  consideration  of 
the  space  occupied  by  the  said  water-closets, 
coalbins  and  other  conveniences  for  the  com- 
mon use  and  t>eneflt,  the  said  Globe  Insur- 
ance Company  is  to  pay  said  Union  Insur- 
ance Company  the  sum  of  sixty  dollars  per 
annum. 

"All  of  said  alterations  and  improvements- 
are  to  be  made  under  the  direction  of  a 
Joint  committee  of  six  persons  each  of  th» 
above-named  insurance  companies  being  rep- 
resented In  said  joint  committee  by  a  com- 
mittee of  three  persons  appointed  by  its  own 
board  of  directors  or  president;  and  all  con- 
tracts for  making  such  alterations  or  im- 
provements must  first  have  the  approval  of 
said  committee  or  a  majority  thereof,  and  all 
costs  and  expenses  for  making  such  improve- 
ments and  maintaining  them  and  keeping 
them  in  repair  shall  be  paid  one-half  by  the 
Globe  Insurance  Company,  and  one-half  by 
the  Union  Insurance  Company;  and  so  long 
as  the  buildings  shall  remain,  each  party, 
its  taeirs  or  assigns,  shall  have  the  free  use 
in  common  with  the  other  party.  Its  heirs  or 
assigns,  of  the  premises  and  the  works  so- 
made  and  designated  for  the  common  benefit 
as  above  stated,  and  neither  party,  its  heirs 
or  assigns,  shall,  without  the  consent  of  the- 
other,  its  heirs  or  assigns,  obstruct  destroy, 
remove,  alter,  or  In  any  way  Injure  or  in- 
cumber the  same,  and  if  there  shall  be  at 
any  time  hereafter  any  necessary  expenses 
for  the  benefit  of  the  premises  to  be  used  in 
common,  such  as  necessary  repairs  and  su- 
pervision, half  the  expenses  thereof  shall  be 
paid  by  each  party,  its  heirs  or  assigns. 

"This  agreement  shall  be  entered  of  record 
on  the  minute  book  of  the  proceedings  of 
the  board  of  directors  of  each,  said  Globe 
Insurance  Company  and  said  Union  Insur- 
ance Company,  and  approved  as  the  action  of 
said  boards  respectively  by  a  vote  thereof  and 
thereon;  and  when  so  Approved  shall  be 
signed  by  the  presidents  of  the  said  compan- 
ies respectively,  and  said  agreement  when  so- 
signed  by  the  presidents  and  attested  by  the- 
secretaries  of  the  said  Globe  Insurance  Com- 
pany and  the  said  Union  Insurance  Company- 
shall  be  recorded  upon  the  records  of  Hamil- 
ton county,  Ohio.  And  If  either  party.  Its 
heirs  or  assigns,  shall  at  any  time  hereafter 
on  the  reasonable  request  of  the  other.  Its 
heirs  or  assigns,  all  or  any  proper  contracts, 
deeds  or  conveyances  suitable  for  the  more- 
perfect  carrying  out  or  Intent  of  this  con- 
tract, and  especially  for  the  more  fully  vest- 
ing In  either  party  the  legal  title  of  sucb 
structures,  work  and  material,  are  by  this 
contract  to  be  held  and  used  in  common,  and 
of  such  rights  and  privileges  in  the  premlses- 
as  by  this  contract  belong  to  the  respectivo 
parties. 

"Signed  and  sealed  by  the  president  of  the 
Globe  Insurance  Company  and  the  president 
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of  the  Union  Insnrance  Company  at  Cincin- 
nati, this  thirtieth  day  of  July,  1881. 

"[Signed]    S.  P.  Covington, 
"President  of  the  Globe  Insurance  Com- 
pany, Duly  Authorized. 
"[Signed]    Abram  C.  Edwards, 
"President  of  the  Union  Insurance  Com- 
pany, Duly  Authorized. 
"Attest:      [Signed]      B.   T.   demons. 

"[Signed]      Joseph   T.   Blair." 

This  contract  Is  embraced  In  an  agreed 
statement  of  facts.  The  other  facts  agreed 
upon  are:  "That  at  the  time  this  contract 
was  made  the  said  Joseph  W.  Wayne  was  a 
member  of  the  board  of  directors  of  the  Union 
Insurance  Company,  and  had  full  notice  of 
the  making  of  said  contract ;  that  in  accord- 
ance with  the  contract  the  water-closets,  coal- 
bins,  and  other  conveniences  were  placed  on 
the  Bide  of  the  building  owned  by  the  Union 
Insurance  Company  as  set  forth  In  the  con- 
tract, and  that  the  elevator  with  Its  fittings 
was  placed  one-half  on  the  side  of  the  Globe 
Insurance  Company's  building  and  the  other 
one-half  on  the  side  of  the  Union  Insurance 
Company's  building ;  that  the  common  stairs 
were  situated  on  the  side  of  the  building  own. 
ed  by  the  Globe  Insurance  Company.  That 
from  the  date  of  the  contract  until  Novem- 
ber 23,  1883,  the  Union  Insurance  Company 
and  the  Globe  Insurance  Company  aforesaid 
each  bore  one-half  the  expense  on  the  follow- 
ing Items,  among  others,  concerning  the  ele- 
vator and  other  conveniences  named  in  the 
contract  above  set  out :  gas  bills,  water  bills 
for  building  and  elevator,  attention  to  ele- 
vator— 1.  e.,  greasing,  splicing,  etc.,  Janitor 
service  (the  duty  of  the  Janitor  being  the  care 
of  the  common  hails,  closets,  and  washrooms), 
the  services  of  a  man  to  run  the  elevator, 
brooms  and  mops  for  the  Janitor.  That  from 
the  twenty-third  day  of  November,  1883,  to 
May  5,  1900,  Joseph  W.  Wayne,  original  de- 
fendant herein,  and  the  Globe  Insurance  Com- 
pany each  bore  one-half  the  expense  of  the 
same  items  concerning  the  elevator  and  oth- 
er conveniences  named  in  the  contract  above 
set  out  That  up  to  November  23,  1883,  the 
Globe  Insurance  Company  paid  sixty  dollars 
(160.00)  per  annum  as  provided  for  lu  the 
above  contract,  to  the  Union  Insurance  Com- 
pany for  rent  of  the  space  so  yielded,  and 
that  from  the  twenty-third  of  November, 
1883,  up  to  June  30,  1900,  the  Globe  Insur- 
ance Company  paid  to  Joseph  W.  Wayne, 
original  defendant  herein,  sixty  dollars  ($60.- 
00)  every  year  for  the  rent  of  space  In  de- 
fendant's building  as  provided  in  the  con- 
tract That  the  Globe  Insurance  Company 
has  expended  eleven  hundred  and  sixty-four 
dollars  and  twenty-two  cents  ($1,164.22),  from 
May  6,  1900,  for  gas  bills,  water  bills  for 
building  and  elevator,  attention  to  elevator, 
which  means  greasing,  splicing,  etc.,  Janitor 
service  (the  duty  of  the  Janitor  being  the 
care  of  the  common  balls  and  washrooms  and 
closets),  services  of  man  to  operate  the  ele- 


vator, brooms  and  mops  for  Janitor  up  to 
third  day  of  August,  1903,  and  that  since 
that  date  has  expended  four  himdred  and 
seventy-six  dollars  and  twelve  cents  ($476.- 
12),  for  the  same  objects  up  to  the  fifth  day 
of  February,  1905,  and  that  since  said  fifth 
day  of  May,  1900,  the  defendant  herein  has 
not  contributed  to  said  items  of  expense, 
which  sums  are  reasonable  sums  for  the 
things  and  services  purchased  thereby,  and 
also  that  said  service  and  things  were  rea- 
sonably necessary  to  maintain  and  keep  in 
operation  the  elevator  and  other  conveniences 
set  out  in  the  above  contract"  On  the  23d 
day  of  Noveml)er,  1883,  the  Union  Insurance 
Company  sold  and  conveyed  the  premises 
owned  by  it  and  al)ove  described  to  Joseph 
W.  Wayne,  his  heirs  and  assigns,  for  valuable 
consideration,  and  he  went  into  possession  of 
the  same.  The  elevator  was  run  up  to  Au- 
gust 6,  1904.  That  from  1883  to  the  8th  of 
February,  1905,  the  plaintilf  and  defendant 
have  been  in  common  use  of  ail  the  conveni- 
ences described  in  the  contract  above  set 
forth,  except  that  from  and  after  April  1, 
1901,  the  defendant  has  not  used  the  elevator, 
although  after  said  date  and  np  to  January, 
1906,  the  plaintiff  had  tenants  on  the  upper 
floors  of  Its  building,  and  that  defendant  had 
tenants  on  the  upper  floors  of  bis  building, 
and  he  himself  occupied  an  ofiice  on  the  sec- 
ond floor  of  his  building  to  the  commencing 
of  the  action,  but  when  he  rented  to  tenants 
after  April,  1901,  he  gave  them  notice  that 
they  could  not  use  the  elevator,  to  which 
they  agreed,  but  in  fact  they  did  occasionally 
use  it  up  to  day  of  the  trial. 

The  petition  set  out  the  above  contract  and 
facts  as  stated.  The  answer  traversed  but 
little  of  the  petition,  and  needed  no  reply. 
Afterwards  the  plaintiff  filed  a  supplemental 
petition  setting  up  an  account  which  had  ac- 
crued for  similar  matters  since  the  filing  of 
original  petition.  This  included  expenses  of 
keeping  np  and  operating  the  elevator.  De- 
fendant denied  liability  on  the  account.  The 
parties  waived  a  Jury,  and  the  cause  was 
heard  and  decided  by  the  court,  who  found 
for  the  plaintiff  for  a  small  portion  of  Its 
claim  and  rendered  judgment  for  the  defend- 
ant as  to  the  balance  thereof. 

Joseph  W.  Wayne  having  died  while  the 
cause  was  pending,  the  cause  was  revived  in 
the  name  of  his  executors — the  defendants  hi 
error.  The  Judgment  of  the  common  pleas 
was  affirmed  by  the  circuit  court  and  we 
have  the  case  on  error. 

A.  J.  Freiberg,  for  plaintiff  in  error.  Say- 
ler  &  Sayler  and  W.  H.  Burtner,  Jr.,  for  de- 
fendants in  error. 

PRICE,  J.  (after  stating  the  facts).  At 
the  date  of  the  contract  involved  in  this  case, 
to  wit  the  30th  day  of  July,  1881,  the  Globe 
Insurance  Company  and  the  Union  Insur- 
ance Company  owned  adjoining  premises  sit- 
uated on  the  north  side  of  West  Third  street 
between  Walnut  and  Vine  streets,  In  the  city 
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ot  Clnelimatl.  The  two  properties  formed 
one  large  building,  mostly  rented  for  offices, 
and  they  had  a  common  hallway  through  the 
center,  the  line  of  separation  of  the  respec- 
tive premises  running  through  the  center  of 
this  hallway  from  the  front  to  the  rear  end 
of  the  buUdlnga  Each  building  was  at  least 
three  stories  In  height  At  that  time  office' 
room  in  these  buildings  was  in  fair  demand, 
and  the  two  companies,  seeking  to  promote 
their  common  interests,  and  to  that  end  to  in- 
crease the  comfort  and  conveniences  of  ten- 
ants in  their  respective  buildings,  as  well  as 
to  bold  present  and  attract  other  tenants,  en- 
tered Into  the  contract  set  out  In  the  state- 
ment of  this  case.  It  was  drawn  with  ap- 
parent care  and  executed  with  more  than  or- 
dinary formalities.  Its  terms  were  executed 
by  the  corjraratlon  constructing  and  placing 
in  the  hallway  an  elevator  properly  equipped 
and  ready  for  use,  and  the  location  and  con- 
struction of  the  coalblns  and  closets  mention- 
ed in  the  contract.  Up  to  this  time,  the  stair- 
way and  skylight  were  used  in  common  by 
both  proprietors,  and  this  stairway  being  on 
the  side  of  the  hall  owned  by  the  Globe  In- 
surance Company,  the  coalblns,  closets  and 
other  conveniences  were  placed  on  the  dltCer- 
ent  floors  on  the  side  of  the  ball  belonging 
to  the  Union  Insurance  Company.  For  the 
space  these  occupied,  the  Globe  was  to  pay 
the  Union  Insurance  Company  the  sum  of 
|60  per  annum.  The  elevator  was  installed, 
one  half  on  the  land  of  one,  and  the  other 
half  on  the  land  of  the  other.  For  the  mak- 
ing and  maintaining  these  Improvements,  the 
companies  were  to  be  equally  liable. 

Each  company  performed  its  part  under 
this  contract  until  the  23d  day  of  November, 
1883,  when  the  Union  Insurance  Company 
sold  its  premises  to  Joseph  W.  Wayne,  who, 
until  then,  had  been  a  member  of  its  board 
of  directors,  and  which  relation  be  sustained 
when  the  contract  involved  was  executed. 
By  arrangement  between  the  companies,  all 
bills  incurred  for  the  Joint  operation  of  the 
elevator  and  keeping  up  the  other  convenien- 
ces provided  for,  were  paid  by  the  Globe  In- 
surance Company  and  a  bill  rendered  to  the 
other  company  for  its  share,  which  was  al- 
ways promptly  paid.  And  this  method  of 
conducting  the  joint  enterprise  was  continued 
with  Mr.  Wayne,  the  purchaser,  from  the 
date  of  his  purchase  until  about  the  6th  of 
May,  1900,  to  which  time  Wayne,  without  ob- 
jection, paid  bis  share  of  the  expenses,  but 
bills  were  rendered  him  thereafter  for  his  one- 
half  as  before,  but  he  declined  to  loitger  pay 
for  the  expenses  of  repair  and  operation  of 
the  elevator.  He  manifested  a  willingness 
to  pay  his  half  of  maintaining  the  other  con- 
veniences, and  In  Its  account  rendered  bim  at 
the  regular  periods,  the  plaintiff  gave  him 
credit  for  the  sum  of  $60,  agreed  to  be  paid 
annually  by  the  plaintltC  for  the  use  of  the 
space  occupied  by  the  coalblns,  water-closets, 
etc. 

As  ve  understand  the  case,  the  real  con- 


troversy between  the  plaintiff,  Uie  Globe  In- 
surance Company,  and  Wayne,  is  over  his 
liability  for  half  the  expense  of  maintaining 
and  operating  the  elevator  after  be  ceased 
using  it,  April  1,  1901.  This  item  was  con- 
siderable when  compared  with  the  others, 
and  when  a  demand  for  offices  in  these  build- 
ings declined  by  reason  of  business  leaving 
Third  street  for  other  and  higher  points  in 
the  city,  the  defendant  concluded  he  would 
refuse  to  longer  support  the  elevator.  If  he 
could  legally  do  that,  he  could  as  well  repu- 
diate the  contract  in  any  otlier  respect.  The 
lower  courts  took  the  view  tliat  Wayne  could 
thus  free  himself  from  the  obligations  of  the 
contract  notwithstanding  the  demand  of  the 
plaintiff  company  that  be  comply  with  it,  as 
his  grantor,  the  Union  Insurance  Company, 
had  done,  and  as  he  had  done  from  Nov^n- 
her  23,  1883,  when  he  became,  owner,  until 
about  May  6,  1900.  In  so  holding,  the  lower 
courts  committed  error.  Such  a  privilege 
could  not  have  been  contemplated  by  either 
party  to  the  contract,  for  all  its  recitals  an^ 
provisions  point  ttie  other  way. 

The  owners  of  the  two  properties  had  a 
common  want  to  be  supplied,  and  it  was  re- 
lating to  improvemeats  of  their  real  estatSk 
One  of  the  things  agreed  upon  as  necessary 
was  an  elevator  to  be  in  the  area  or  rotunda 
at  the  north  end  of  the  common  entranceway 
into  said  buildings,  to  afford  convenient  ac- 
cess to  the  upper  stories  of  I>oth  buildings. 
The  elevator  was  provided  and  equipped  and 
placed  on  the  line  dividing  the  two  premises, 
and  It  was  expressly  stipulated  that  this 
"elevator  is  to  be  used  for  the  mutual  ac- 
commodation of  each  of  said  buildings."  Tb» 
coalblns  and  water-closets,  and  perhaps  some 
other  conveniences,  were,  by  the  agreement, 
placed  on  the  different  floors  of  the  Union 
Insurance  Company  building,  or  rather  on 
the  side  of  the  halls  owned  by  it  These 
so-called  convoilences  were  there  placed,  tbe 
contract  says,  because  "the  common  stair- 
way used,  owned  and  occupied  Jointly  for 
tbe  accommodation  of  both  of  said  buildings, 
is  on  the  side  of  the  building  owned  by  the 
Globe  Insurance  Company,  making  it  imprac- 
ticable to  place  such  conveniences  on  that 
Bide."  Further,  "these  conveniences  for  th» 
accommodation  of  both  of  said  buildings  are 
to  be  placed  in  convenient  position  and  with 
as  little  inconvenience  and  waste  of  room  as 
possible,  on  tbe  side  of  the  Union  Insurance 
Company,  and  when  so  placed  are  to  be  held 
In  common  and  for  tbe  accommodation  of 
both  of  said  buildings,  the  same  as  tbe  com- 
mon entrance,  tbe  passage,  stairway,  ele- 
vator or  any  other  convenience  held  in  com- 
mon by  the  two  buildings."  These  were  In 
the  class  of  permanent  improvements,  and 
they  were  so  retained  and  used  at  all  times 
thereafter,  at  least  to  April  1,  1901.  After 
providing  for  tbe  payment  of  the  expenses 
of  making  and  maintaining  these  improve- 
ments, the  contract  further  provides:  "And 
so  long  as  tbe  buildings  shall  remain,  each 


Digitized  by 


Google 


Ohio) 


GLOBE  INS.  OO.  v.  WAYNB. 


17 


party,  Its  belrs  or  assigns,  shall  hare  the 
free  use  in  common  witb  the  other  party.  Its 
belrs  or  assigns,  of  the  premises  and  the 
works  so  made  and  designated  for  the  com- 
mon benefit  as  above  stated,  and  neither  par- 
ty. Its  beirs  or  assigns,  shall,  without  the 
consent  of  the  other,  its  beirs  or  assigns, 
obstruct,  destroy,  remove,  alter,  or  In  any 
way  Injure  or  incumber  the  same,  and  if 
there  shall  be  at  any  time  hereafter  any 
necessary  expenses  for  tbe  benefit  of  the 
premises  to  be  used  in  common,  such  as 
necessary  repairs  and  supervision,  half  the 
expenses  thereof  shall  be  paid  by  each  party, 
its  heirs  or  assigns." 

These  provisions  are  very  clear  and  signif- 
icant. They  recognize  the  fact  and  stipulate 
witb  reference,  thereto,  that  tbe  construction 
of  tbe  elevator  abaft  and  other  fixtures  neces- 
sary to  the  (^eratlon  of  the  elevator,  as  well 
as  the  building  of  the  coalbins,  water-closets, 
etc.,  were  additions  to  tbe  real  estate  owned 
by  tbe  two  companies,  and  that  they  were  con- 
templated as  permanent  Improvements  of  their 
respective  buildings.  The  common  or  Joint 
use  was  to  be  permanent  Like  tbe  common 
skylight  and  common  entrance  ball  and  up- 
per balls,  these  improvements  and  tbe  right 
to  their  use  would  pass  with  a  transfer  of 
tbe  real  estate  of  either  party.  If  tbe  com- 
mon skylight  should  be  damaged,  or  the  com- 
mon entrance  or  other  balls  should  need  re- 
pairs in  order  to  serve  tbe  common  purpose, 
tbe  law,  without  any  contract  to  that  effect, 
would  bold  each  company  for  Its  share  of  tbe 
expense  of  restitution  or  repair.  To  fix  the 
legal  standing  of  tbe  parties  as  to  tbe  new 
and  common  improvements,  they  distinctly 
committed  tbeir  mutual  obligations  to  writ- 
ing, and  stiptiiated  that  when  executed,  tbe 
instrument  should  be  duly  recorded  upon  the 
records  of  Hamilton  county,  which,  we  under- 
stand, was  done.  The  contract  having  fully 
and  carefully  provided  for  the  mutual  rights 
and  liabilities  of  each  company,  neither  could 
abandon  performances  without  the  consent 
of  tbe  other,  and,  on  refusal  to  perform  the 
imposed  obligation  to  pay  one-half  the  ex- 
pense of  making  and  maintaining  tbe  com- 
mon improvements,  the  defaulting  company 
would  be  amenable  in  a  court  of  Justice  for 
such  default.  Any  other  holding  would  per^ 
mit  a  party  to  receive  a  valuable  and  perma- 
nent addition  to  his  estate  without  incurring 
any  correlative  responsibility.  The  contract 
is  founded  on  mutuality,  and  could  terminate 
only  by  mutual  consent. 

But  it  Is  claimed  that,  however  tbe  ques- 
tion might  be  decided,  if  it  arose  between 
tbe  two  insurance  companies,  tbe  ground  of 
such  decision  does  not  exist  against  Wayne, 
who  succeeded  tbe  Union  Insurance  Company 
in  title  by  purchase  and  conveyance  of  its 
premises.  In  other  words,  the  claim  is,  that 
the  contract  does  not  contain  any  covenant 
witb  reference  to  the  above  improvements, 
that  "runs  with  tbe  land,"  and  therefore 
when  Wayne. ceased  to  use  the  elevator  be 
80N.E.-2 


was  no  longer  liable  for  repairing,  operating 
or  maintaining  it  In  the  brief  for  defend- 
ants in  error  (page  5)  it  is  said:  "We  think 
it  is  a  well-settled  principle  of  law  that  there 
must  be  privity  of  estate  to  sustain  tbe  ap- 
plication of  tbe  doctrine  of  a  covenant  run- 
ning with  the  land.  There  is  no  privity  ol 
estate  between  tbe  parties  to  tbe  contract  in 
Issue."  And  again:  "Tbe  contract  with  ref 
erence  to  tbe  payment  for  making  the  im- 
provements and  maintabiing  them  and  keep- 
ing them  in  repair  in  the  contract  between 
the  insurance  companies  was  purely  person- 
al ;  It  did  not  run  with  tbe  land ;  it  was  not 
imposed  upon  Wayne  as  grantee  of  tbe  Un- 
ion Insurance  Ck)mpany.  Any  necessary  ex- 
penses for  tbe  benefit  of  tbe  common  prem- 
ises to  be  used  in  common,  such  as  necessary 
repairs  and  supervision,  shall  be  paid  one- 
half  by  each  party  and  Its  heirs  and  assigns. 
But  this  clearly  does  not  cover  tbe  expense 
of  operating  tbe  elevator."  And  so  the  low- 
er courts  found. 

We  are  not  disposed  to  discuss  tbe  ques- 
tion whether  this  contract  contains  a  "cove- 
nant running  witb  tbe  land"  that  will  make 
Wayne  liable  for  half  of  tbe  expense  of  main- 
taining tbe  elevator,  although  it  would  seem 
that,  if  there  is  sudi  a  covenant  that  covers 
half  of  the  expenses  of  keeping  and  maintain- 
ing tbe  other  conveniences  mentioned— which 
is  not  denied — it  would  also  embrace  tbe 
maintaining  of  tbe  elevator,  which  is  as 
much  a  fixture  as  tbe  others.  But  we  do  not 
rest  our  opinion  on  a  covenant  running  with 
tbe  land,  but  are  willing  to  plant  it  upon  the 
claim  of  counsel  that  It  was  personal  as 
between  tbe  Insurance  companies.  Then 
what  follows  as  to  tbe  situation  of  Wayne? 
As  before  stated,  be  was  a  member  of  the 
directory  of  the  Union  Insurance  Company 
and  had  an  office  in  its  building  where  and 
when  tbe  Improvements  were  made,  and 
knew  of  their  Jobit  and  common  use  from 
tbe  time  they  were  put  in  the  buildings.  It 
the  contract  was  not  a  recordable  instrument 
so  that  its  record  would  give  him  notice 
of  Its  contents,  be  acquired  that  knowledge 
In  some  way,  for,  in  the  deed  of  conveyancc 
whlch  be  received  from  tbe  company.  Is  the 
following  clause,  after  a  description  of  tbe 
premises:  "Also  all  tbe  right,  title  and  privi- 
lege secured  to  said  Union  Insurance  Com 
pany  under  a  certain  contract  or  agree- 
ment made  July  30,  1881,  between  said 
Union  Insurance  Company  and  the  Globe  In- 
surance Company  of  Cincinnati,  which  con- 
tract relates  to  tbe  Joint  use  and  ownership 
of  certain  specific  portions  of  the  adjoining 
premises  by  said  companies  respectively." 

If  be  acquired  all  tbe  right  title,  and  privi- 
lege secured  by  that  contract  he  certainly 
had  knowledge  of  all  of  its  terms.  This  is 
demonstrated  by  tbe  fact  that,  for  more  than 
six  years  after  be  accepted  said  deed,  he 
regularly  paid  tbe  one-half  of  the  expenses 
of  keeping  up  and  maintaining  the  improve- 
meuts,  iucludiug  tbe  elevator,  and  tbe  Globt 
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Insurance  Company,  knowing  of  his  purchase 
from  the  Union  Insurance  Company,  rendered 
the  bills  for  his  half  of  such  expenses  to 
him,  and  received  payment  thereof  accord 
ingly.  These  facts  constitute  more  than  an 
adoption  of  the  contract  There  was  a  nova- 
tion of  iMirties  to  the  contract  whereby  all 
the  burdens  it  Imposed  on  the  Union  Insur- 
ance Company  became  the  burdens  of 
Wayne,  and  all  the  binding  terms  of  mutual- 
ity creating  mutual  rights  and  liabilities  be- 
fore resting  on  his  grantor  were  assumed  by 
him.  He,  with  the  knowledge  and  consent 
of  the  Globe  Insurance  Company,  became 
the  new  party  In  the  place  of  the  other  com- 
pany, and  he  proceeded  to  perform  its  part 
of  the  agreement  and  continued  so  to  do 
for  over  six  years,  as  aljove  stated. 

Here  we  have  all  the  necessary  elements 
of  the  doctrine  of  novation  of  parties,  be- 
cause, after  the  purchase  by  Wayne,  the 
Union  Insurance  Company  passed  out  of  all 
participation  in  the  affnirs  of  the  buildings. 
It  is  not  necessary  to  cite  authorities  on  the 
doctrine  of  novation  of  contract  or  novation 
of  parties  to  a  contract,  for  they  are  abun- 
dant. This  court  had  occasion  to  consider 
the  subject  in  Union  Central  Life  Insurance 
Co.  V.  Hoyer,  66  Ohio  St.  34-1,  64  N.  E.  433. 
It  was  there  held:  (1)  That  a  written  con- 
tract whereby  one  party  employs  another  to 
render  services  for  a  fixed  period  and  at  a 
stated  rate  of  compensation,  may  be  dischar- 
ged as  to  the  employer  by  the  assumption 
of  Its  obligations  to  the  employs  by  a  third 
person  with  the  knowledge,  consent,  and  to 
the  acceptance  of  the  employe,  and  such 
consent  and  acceptance  may  rest  in  parol. 
(2)  The  consent  to,  and  acceptance  of,  the 
terms  of  such  contract  of  novation  need  not 
be  express,  but  the  same  same  may  be  Implied 
from  the  facts  and  circumstances  attending 
the  transaction  and  the  conduct  of  the  par- 
ties thereafter.  The  principles  announced 
In  that  case  are  not  new  to  the  legal 
world,  and  may  be  regarded  as  iong-estab- 
ll?liod  law  applied  to  the  facts  of  that  case, 
and  they  are  quite  satisfactory  here.  Hence, 
if  the  contract  contains  no  covenant  running 
with  the  land  acquired  by  Wayne,  he,  with 
the  consent  and  to  the  acceptance  of  the 
Globe  Insurance  Company,  became  a  new 
party,  and  was  sutmtituted  for  the  Union 
Insurance  Company. 

Speaking  of  the  clause  quoted  above  from 
the  deed  to  Wayne,  coxmsel  for  defendants  In 
error  say  In  the  brief  (page  4):  "The  right 
of  a  joint  use  of  the  elevator  under  the  said 
contract  was  given  to  Joseph  W.  Wajme  and 
his  heirs  and  assigns  by  the  deed  from  the 
Union  Insurance  Company,  but  there  was 
no  obligation  imposed  on  Joseph  W.  Wayne  to 
use  the  elevator."  Neither  was  there  any 
obligation  Imposed  upon  him  by  law,  to  re- 
ceive sunshine  and  light  from  the  common 
skylight  nor  to  use  the  common  halls  or 
stairways,  yet  who  would  say  be  was 
not  liable  for  his  share  of  the  expense  of 
needed  repairs  of  the  common  property  be- 


cause he  did  not  use  it?  And  we  have  not 
yet  been  told  by  counsel  why  Wayne  may 
be  held  for  half  the  expenses  of  keeping  up 
the  coalblns,  water-closets,  etc.,  and  not  liable 
for  the  expenses  of  keeping  up  or  maintain- 
ing the  elevator.  The  nearest  approach  to 
furnishing  the  distinction  Is  found  on  same 
page  of  counsel's  brief,  where  counsel  say: 
"It  Is  contended  on  the  part  of  plaintiff  in 
error,  that  the  word  'maintain'  (In  the  con- 
tract) Is  broad  enough  to  cover  the  expense 
of  running  the  elevator.  The  word  'maintain' 
does  not  mean  to  operate."  And  counsel 
then  proceed  to  experiment  with  various 
lexicons  where  that  word  is  defined,  and  seem 
unable  to  discover  In  any  of  them  a  definition 
or  synonym  broad  enough  to  meet  plaintiffs 
claim.  But  the  parties  who  executed  the  con- 
tract perhaps  did  not  examine  the  lexicons 
to  ascertain  the  literal  meaning  of  the  word 
"maintain"  when  standing  alone.  They  knew 
what  they  intended,  and  we  think  that  the 
valuation  placed  on  the  word  by  learned 
counsel  Is  entirely  too  cheap.  Why  not 
search  for  Its  meaning  In  the  context  and 
other  parts  of  the  contract — the  subject-mat- 
ter and  the  necessities  sought  to  be  provided 
for  when  they  were  contracting  for  a  con- 
venient means  of  lifting  their  tenants  from 
the  lower  to  the  upper  stories  of  their  build- 
ings? Why  not  consider  the  meaning  ascrib- 
ed by  the  subsequent  conduct  of  the  parties. 
Including  the  conduct  of  Wayne  himself  after 
he  became  one  of  the  owners  of  these  common 
Improvements  before  we  conclude,  that  to 
"maintain"  the  elevator  simply  means  to 
put  it  in  and  have  it  stand  Idle  at  the  behest 
of  one  of  the  parties? 

We  presume  no  such  construction  was  ever 
given  the  word  before  the  case  reached  the 
courts.  It  was  never  so  construed  by  any  of 
the  parties  to  the  contract  where  it  is  found. 
As  late  as  June  8,  1903,  the  authorized  agent 
of  Joseph  W.  Wayne,  by  letter  regarding  the 
account  urged  by  the  Globe  Insurance  Com- 
pany, used  this  language:  "As  I  cannot  rent 
my  rooms  on  a  basis  that  pays  me  to  run  the 
elevator.  I  have  declined  to  pay  any  part  of 
that  expense  since  April  1,  1901.  I  suggest 
that  we  mutually  agree  to  the  cancellation  of 
the  old  agreement  of  '81  and  make  agreement 
to  continue  sharing  the  regular  expenses,  ex- 
clusive of  elevator  as  before  mentioned,  etc. 
*  *  *"  A  cancellation  by  mutual  agree- 
ment was  then  regarded  as  the  proper  course 
to  end  further  liability. 

On  the  whole  case  we  are  of  opinion  that 
the  plaintiff  should  have  recovered  in  the 
lower  courts,  not  only  In  the  amount  found 
In  Its  favor,  but  also  for  the  balance  of  Its 
claim  subject  to  all  proper  credits. 

The  judgments  of  the  lower  courts  are  re- 
versed, and  the  plaintiff  In  error  has  judg- 
ment for  the  amount  of  its  claim  subject  to 
any  legal  credits. 

Judgments  reversed. 

SHAUCK,  O.  J.,  and  CREW,  SPEAR,  and 
DAVIS,  JJ.,  concur. 
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(168  Ind.  101) 
CLARKE  ▼.  DARR  et  al.     (No.  20,619.) 
(Supreme  Contt  ot  Indiana.    Feb.  6,  1907.) 

1.  Appeal  —  Habntlesb  Brbob  —  Sustaining 
Demubbeb. 

All  the  material  averments,  so  far  as  perti- 
nent, of  paragraphs  of  a  reply,  other  than  that 
pleading  the  general  denial,  being  admissible 
ander  the  latter  paragraph,  the  sustaining  of 
demurrers  to  the  former  paragraphs  is  harm- 
less. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
TOl.  3,  Appeal  and  Error,  §  4095.] 

2.  BCILDINO  AND  LoAN  ASSOCIATIONS  —  IN- 
SOLVENCY —  PbEFEKENCES  —  LlABILITT  OF 
BOBBOWEB. 

A  Minnesota  buildinf  and  loan  associa- 
tion, as  a  condition  of  doing  business  in  Wis- 
consin, deposited  with  the  Treasurer  of  that 
state  $100,000  of  securities,  including  the  bond 
and  mortgage  received  from  defendant,  a  bor- 
rowing member  of  Indiana.  On  the  association 
becoming  insolvent,  the  courts  of  Wisconsin  ad- 
judged such  deposit  to  be  a  trust  fund  for  the 
benefit  only  of  Wisconsin  members  of  the  as- 
sociation. Held,  in  an  action  to  recover  the 
amount  of  defendant's  bond  for  the  benefit  of 
the  Wisconsin  members,  that  the  act  of  the  as- 
sociation, in  effect  preferring,  over  all  other 
members,  its  Wisconsin  members,  when  the 
fundamental  principle  of  such  associations  is 
mutuality,  abrogated  ab  initio  the  contract  be- 
tween defendant  and  the  association,  placing 
him  and  it  simply  in  the  relation  of  debtor 
and  creditor  as  to  the  amount  borrowed  by 
him  of  it.  he  to  have  credit  as  partial  payments 
for  all  snms  paid  by  him  as  interest  or  stock 
dues. 

3.  BlSTOPPEL— Knowledge   ot  Facts, 

A  member  of  a  building  and  loan  associa- 
tion Is  not  estopped  to  question  its  act  in  de- 
positing securities,  including  his  bond  and  mort- 
gage,^ for  the  benefit  of  members  residing  in  a 
certain  state,  thereby  giving  them  preference 
over  all  other  members;  he  not  having  known 
or  had  notice  thereof  till  after  the  insolvency 
of  the  association. 

SEM.  Note.— For  cases  in  point,  see  Ont.  Dig. 
.  19,  Estoppel,  {§  128-135.] 

Appeal  from  Clrcnlt  (3onrt,  Elkhart  Coun- 
ty ;  J.  D.  Perrall,  Judge. 

Action  by  M.  C,  Clarke,  receiver  of  Ameri- 
can Savings  &  Loan  Association,  against 
Charles  L.  Darr  and  others.  From  an  ad- 
verse Judgment,  plaintiff  appeals.  Trans- 
ferred from  Appellate  Court,  under  section 
1337J,  Bums'  Ann.  St.  1901.     AfDrmed. 

Miller,  Drake  &  Hubbell,  for  appellant.  L. 
W.  Vail  and  C.  A.  Wehmeyer,  for  appellee. 

JORDAN,  J.  Appellant,  as  receiver  of  the 
American  Savings  &  Loan  Association,  an  In- 
solvent building  and  loan  corporation,  com- 
menced this  action  to  foreclose  a  mortgage 
on  certain  real  estate  situated  in  Elkhart 
county,  Ind.  A  demurrer  to  the  complaint 
was  overruled  and  thereupon  It  filed  an  an- 
swer In  four  paragraphs,  the  first  of  which 
was  the  general  denial.  Appellant  demurred 
to  the  second,  third,  and  fourth  paragraphs  of 
this  answer,  and  the  demurrer  was  sustain- 
ed to  the  third,  but  overruled  as  to  the  second 
and  fourth.  Reply  In  three  paragraphs,  the 
first  of  which  is  the  general  denial.  A  de- 
murrer was  sustained  to  the  third  paragraph 
and  overruled  as  to  the  second.    The  issues 


as  Joined  nnder  the  pleadings  were  tried  by 
the  court,  and  a  Judgment,  over  appellant's 
motion  for  a  new  trial,  was  rendered  in  bis 
favor  for  $100,  and  a  foreclosure  of  the  mort- 
gage in  suit  was  decreed.  The  errors  assign- 
ed in  this  appeal  are  based  upon  the  over- 
ruling of  demurrers  to  the  answer  and  reply 
and  denying  the  motion  for  a  new  trial, 
.  The  complaint  Is  In  one  paragraph,  and  the 
following  appears  to  be  a  correct  summary 
thereof:  The  American  Building  &  Loan 
Association  was  organized  under  the  laws  of 
the  state  of  Minnesota  In  April,  1887.  Sub- 
sequently, in  July,  1892,  Its  name  was  chan- 
ged to  the  American  Savings  &  Loan  Associa- 
tion. The  general  nature  and  character  of  its 
business,  as  stated,  was  "to  assist  its  mem- 
bers in  saving  and  investing  money,  and  in 
buying  and  improving  real  estate  and  in  pro- 
curing money  for  other  purposes  by  loaning 
or  advancing,  under  the  mutual  building  so- 
ciety plan,  to  such  of  them  as  may  desire  to 
anticipate  the  ultimate  value  of  their  shares, 
funds  accumulated  from  monthly  contribu- 
tions of  the  stockholders,  and  also  other 
funds  as  may  from  time  to  time  come  into  its 
hands."  The  facts  showing  that  appellee  be- 
came a  borrowing  member  of  said  association 
on  the  Ist  day  of  August,  1890,  and  the  execu- 
tion of  the  mortgage  and  bond  in  suit,  etc, 
are  all  alleged  and  disclosed  by  the  com- 
plaint. It  is  further  shown  that  the  by-laws 
of  said  association  in  force  at  the  time  appel- 
lee became  a  member  provided  that  the  di- 
rectors of  the  association  should  have  the 
power  to  enter  Into  such  contracts  and  agree- 
ments, and  appoint  such  agents  for  its  busi- 
ness, as  they  might  deem  proper  for  the  best 
interests  of  the  affairs  of  the  corporation. 
It  did  a  general  building  and  loan  business 
throughout  the  United  States  and  carried  on 
a  general  business  of  a  mutual  building  and 
loan  association  from  the  time  of  its  Incorpo- 
ration until  the  14th  day  of  January,  1896, 
at  which  time  it  became  insolvent.  In  the 
year  1889  the  Legislature  of  the  state  of  Wis- 
consin enacted  a  law  requiring  foreign  build- 
ing and  loan  associations  which  desired  to  do 
business  in  that  state  to  deposit  with  the 
State  Treasurer  cash  or  approved  securities 
of  the  value  of  $100,000,  in  trust  for  the  bene- 
fit of  the  shareholders  and  creditors  of  the 
association  residing  in  that  state.  This  law 
provided  that,  among  other  securities,  mort- 
gages taken  by  an  association  from  its  mem- 
bers might  be  so  deposited,  and  that  the  in- 
terest and  dues  thereon  were  to  be  paid  at 
the  home  office  of  the  association  at  Minne- 
apolis, Minn.  As  these  securities  were  paid, 
they  might  be  withdrawn  and  others  deposit- 
ed In  their  place.  In  said  year  1889,  after  the 
passage  of  said  act  by  the  Legislature  of  Wis- 
consin, and  in  compliance  therewith,  this  as- 
sociation deposited  with  the  State  Treasurer 
of  Wisconsin  mortgages  and  bonds  of  its 
members  of  the  face  value  of  $100,000.  On  or 
about  October,  1890,  the  mortgage  in  suit  was 
deposited  with  said  Treasurer  in  lieu  of  cer- 
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tain  other  secnrttles  withdrawn.  Appellee 
Dftrr  paid  as  dues  upon  his  said  share  of 
stock  the  sum  of  $571.20,  being  dues  for  the 
month  of  June,  1890,  to  January,  1806,  In- 
clusive. Upon  the  association  becoming  In- 
solvent, one  William  D.  Hale  was  appointed, 
on  January  18,  1896,  general  receiver  there- 
of by  a  court  of  competent  Jurisdiction  in 
Minnesota,  and  on  the  6th  day  of  February  of 
said  year  appellant  herein  was  appointed  a 
receiver  for  said  association  by  a  competent 
■court  In  the  state  of  Wisconsin  to  collect  and 
distribute  the  securities  of  said  association 
which  were  on  deposit  with  the  Treasurer  of 
that  state.  It  Is  alleged  that  appellee  paid 
as  interest  on  bis  said  loan  the  sum  of  $227.> 
62,  and  that  be  agreed  under  the  stipulations 
of  the  mortgage  and  bond  In  suit  to  pay  6 
per  cent,  on  the  $700  borrowed  by  him,  which 
interest  was  payable  monthly,  and  he  was  to 
pay  60  cents  per  share  of  stock  dues  until 
said  stock  should  be  matured  and  be  of  the 
value  of  $100.  These  payments  aggregated 
$11.90  per  month.  It  la  averred  that  upon  the 
Insolvency  of  said  association  the  contract 
which  the  latter  had  with  appellee  became 
abrogated  and  rescinded,  and  that  the  actual 
amount  ($700)  loaned  him  became  due  and 
payable,  with  Interest  thereon  at  the  rate  of 
7  per  cent,  that  being  the  legal  rate  of  in- 
terest under  the  laws  of  the  state  of  Minneso- 
ta, less  all  Interest  payments,  with  7  per  cent 
Interest  from  the  several  dates  thereof,  or, 
in  other  words,  that  there  Is  due  api)ellant 
the  said  sum  of  $700,  with  interest  at  the 
rate  of  7  per  cent  per  annum  from  the  date 
of  said  mortgage,  less  $227.02  paid  as  Inters 
«8t,  with  interest  from  the  several  dates  of 
payment  thereof  at  a  like  rate.  A  copy  of  the 
laws  of  the  state  of  Wisconsin,  providing  the 
conditions  upon  which  foreign  building  and 
loan  associations  may  do  business  in  that 
state,  and  a  copy  of  the  bond  executed  by  ap- 
pellee In  the  sum  of  $1,400  to  secure  the  pay- 
ment of  his  loan,  together  with  dues  upon  14 
shares  of  stock  issued  to  him,  are  all  made 
exhibits  and  filed  with  the  complaint  The 
mortgage  in  suit,  together  with  Its  assignment 
and  the  assignment  of  the  bond  to  appellant 
by  Hale,  the  general  receiver,  is  filed  wltt 
the  complaint  and  made  exhibits  thereof,  as 
are  also  the  by-laws  of  the  association  which 
were  in  force  when  appellee  became  a  mem- 
ber of  the  association.  Other  exhibits  are  al- 
so filed  with  the  complaint 

The  second  paragraph  of  appellee's  an- 
swer, which  is  addressed  aa  a  partial  answer 
to  the  complaint,  discloses  that  the  bond 
and  mortgage  in  suit  were  executed  under 
the  following  circumstances:  In  the  summer 
of  1800  the  firm  of  Vesey,  Miller  &  Co., 
partners  engaged  in  the  practice  of  law  at 
the  city  of  Goshen,  Ind.,  advertised  them- 
selves as  loan  agents,  and  appellee  applied 
to  them  for  a  loan  of  $700,  and  oITered  as 
security  therefor  the  property  described  in 
the  mortgage,  being  certain  real  estate  situat- 
ed in  the  city  of  Goshen,  Kikhart  county. 


Ind.  It  is  alleged  that  these  loan  agents  in- 
formed him  that  they  were  agents  of  the 
American  Building  &  Loan  Association,  and 
that  he,  by  subscribing  for  14  shares  of  stock 
in  said  association,  could  procure  from  the 
association  Qie  loan  which  he  desired.  That 
thereupon  he  did  subscribe  for  said  shares 
of  stock  and  made  application  for  a  loan  of 
$700;  that  later  on  he  was  Informed  by  said 
agents  that  his  application  for  a  loan  had 
been  approved,  and  thereupon  be  executed 
the  bond  and  mortgage  in  suit  and  received 
from  said  Yesey,  Miller  &  Co.,  who  were  at 
the  time  the  agents  of  said  loan  association, 
the  snm.of  $630,  and  no  more.  That  at  the 
time  of  making  said  subscription  said  agents 
explained  to  blm  that  be  was  becoming  a 
member  of  a  building  and  loan  association, 
and  that  he  was  required  to  pay  a  commis- 
sion of  $70.  He  understood  the  transaction 
as  thus  explained,  but  was  ignorant  of  the 
laws  of  the  state  of  Minnesota  and  of  the 
state  of  Wisconsin  relative  to  building  and 
loan  associations,  and  at  that  time  be  did 
not  know  that  said  association  from  which  he 
borrowed  the  money  and  of  which  he  became 
a  member  was  doing  business  In  the  state  of 
Wisconsin,  and  that  said  agents  were  not 
then  informed  or  aware  of  said  fact  These 
agents  represented  or  stated  to  him  that  he 
was  becoming  a  member  of  a  mutual  com- 
pany, In  which  all  members  wonld  share 
equally  and  would  have  equal  rights,  and  this 
he  believed  when  he  secured  said  loan.  At 
the  time  he  obtained  said  loan  said  associa- 
tion, by  virtue  of  the  law  of  the  state  of 
Minnesota  and  the  law  of  the  state  of  Wis- 
consin, was  engaged  In  taking  Its  bonds, 
notes,  and  its  mortgages.  In  which  the  de- 
fendant was  entitled  to  an  equal  share  in 
proportion  to  the  stock  held  by  him,  and  was 
depositing  them  with  the  Treasurer  of  the 
state  of  Wisconsin  for  the  benefit  and  pro- 
tection of  the  members  of  said  association 
residing  in  said  state  and  as  security  for 
such  members  against  loss,  of  all  of  which  the 
defendant  was  at  the  time  ignorant,  and  all 
of  which  was  a  fraud  upon  hie  rights.  On 
the  14th  day  of  August  1890,  he  received  the 
sum  of  $630,  the  subscription  for  stock,  the 
application  for  the  loan,  and  the  execution  of 
the  mortgage  and  bond  in  suit  and  the  as- 
signment of  the  stock  to  said  association 
and  the  payment  to  him  of  $630  were  all  one 
and  the  same  transaction,  and  all  for  the  sole 
purpose  of  procuring  said  loan.  On  the  3d 
day  of  October,  1890,  without  any  notice 
from  the  defendant  and  without  his  knowl- 
edge and  consent,  the  bond  and  mortgage 
which  he  executed  as  aforesaid  stated  were 
deposited  with  the  Treasurer  of  the  state  of 
Wisconsin  under  the  arrangement  as  afore- 
said shown,  and  In  fraud  of  defendant's 
rights  therein,  for  the  purpose  of  securing 
against  loss  the  members  of  said  associa- 
tion who  resided  in  the  state  of  Wisconsin. 
That  the  association  maintained  an  agency 
at  the  city  of  Goshen,  Ind.,  and  defendant 
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■was  directed  to  make  his  monthly  payments, 
-as  provided  in  said  bond  and  mortgage,  to 
these  agents.  He  paid  continuously  the  sum 
of  $11.97  each  month  until  he  had  paid  on 
said  bond  and  mortgage  the  sum  of  $810.60. 
An  itemized  statement  of  these  payments  Is 
filed  and  made  an  exhibit,  and  they  are  $3 
in  excess  of  the  sum  of  $C30  advanced  to 
him  as  aforesaid,  with  6  per  cent,  interest 
computed  and  added  monthly  during  the  en- 
tire period  In  which  he  made  the  payments. 
That  when  he  was  making  these  payments 
be  was  Ignorant  of  the  fact  that  his  bond  and 
mortgage  were  deposited  -with  the  Treasurer 
of  the  state  of  Wisconsin  for  the  parpose 
hereinbefore  stated,  and  was  ignorant  of 
the  fact  that  any  of  the  association's  notes, 
bonds,  or  proi)erty  were  so  deposited  ot 
held  for  the  benefit  or  protection  of  the  com- 
pany's members  in  said  state  of  Wisconsin. 
That  after  he  had  made  all  the  payments 
as  aforesaid,  without  his  knowledge  or  con- 
sent, the  bond  and  mortgage  which  he  had 
execnted  were  assigned  to  the  plaintiff,  the 
receiver  herein,  for  the  purpose  and  with  the 
intent  of  carrying  out  the  frand  against  de- 
fendant and  depriving  him  of  his  Interest 
in  said  bond  and  mortgage,  destroying  the 
mntnality  of  snch  bnilding  and  loan  associa- 
tion, benefiting  one  set  of  members  as  against 
the  Interests  ct  another  set  That  990,000 
of  other  bonds  and  mortgages  executed  by 
other  members  of  said  association,  not  resi- 
dents of  the  state  of  Wisconsin  at  the  time 
of  making  said  loan,  had  been  transferred 
and  assigned  for  the  parpose  aforesaid  and 
in  frand  of  his  rights  as  a  member  of  aald 
mntnal  association.  That  the  actnal  amount 
which  he  borrowed  and  for  which  the  bond 
and  mortgage  In  snlt  were  executed  was 
$030,  and  no  more.  That  the  rate  at  Interest 
fixed  In  the  bond  and  mortgage  was  6  per 
cent  per  annum,  bnt  the  amount  of  Interest 
as  fixed  to  be  paid  by  said  bond  and  mortgage 
Is  $3.60,  payable  each  and  every  month  from 
the  date  thereof  until  paid,  which  sum  was 
35  cents  In  excess  of  the  6  per  cent  provided 
In  the  bond  on  the  amount  actually  loaned 
for  the  first  month  and  on  every  increasing 
amount  In  excess  of  said  rate  provided  for 
each  successive  -miHith,  until  It  reached  a 
rate  of  600  per  cent  per  annum  upon  the  last 
payment  An  Itemized  statement  of  such 
excesses  of  interest  charged  Is  set  out  and  filed 
as  an  exhibit  with  the  answer.  By  the  laws 
of  the  state  of  Minnesota  in  force  at  the  time 
appellee  entered  Into  the  contract  In  suit, 
any  rate  of  Interest  charged  In  excess  of 
the  rate  of  10  per  cent  is  deemed  usurious. 
A  copy  of  this  law  Is  attached  to  the  exhibit 
It  is  charged  that  the  bond  set  up  In  plaintiff's 
complaint  Is  usurious,  and  that  It  charges 
an  average  rate  of  Interest  far  in  excess  of 
the  10  per  cent,  etc.  Appellee  demands  that 
his  membership  and  stock  In  said  association 
be  declared  fraudulent  from  the  beginning; 
and  that  the  pretended  advancement  of 
money  upon  his  stock  be  declared  and  ad- 
Judged  to  be  an  ordinary  loan  of  money. 


drawing  only  the  legal  rate  of  Interest  upon 
all  unpaid  balances,  and  that  all  payments 
made  by  him,  as  aforesaid,  as  dues  uiwn  said 
pretended  stock  shall  be  declared  as  pay- 
ments upon  such  loan,  and' that  each  monthly 
payment  made  by  him  as  herein  set  out, 
namely,  $8.40,  as  dues,  and  $3.50  as  Interest, 
shall  be  construed  In  one  lump  payment  of 
said  debt  and  judgment  be  rendered  accord- 
ingly. 

The  fourth  paragraph  of  the  answer  al- 
leges facts  similar  to  those  averred  In  the 
second  paragraph.  Therefore  it  Is  not  essen- 
tial to  get  forth  a  summary  thereof. 

The  third  paragraph  of  appellant's  reply, 
to  which  a  demurrer  was  sustained,  after  al- 
leging facts  similar  to  those  alleged  In  the 
complaint  relative  to  the  organization  of  the 
association,  avers  that  the  government  there- 
of was  vested  In  a  board  of  seven  directors, 
elected  by  the  stockholders;  that  member- 
ship in  the  company  was  acquired  by  a  per- 
son taking  stock  therein  and  paying  the  pre- 
scribed admission  fee;  that  the  directors 
were  authorized,  under  the  by-laws  of  said 
company,  to  enter  Into  such  contracts  and 
agreements,  appoint  such  agents  for  Its  busi- 
ness management  as  they  might  deem  for 
the  best  Interest  of  Its  affairs.  The  para- 
graph then  proceeds  to  show,  under  the  stat- 
ute of  the  state  of  Wisconsin  enacted  in  1889, 
that  the  association  deposited  with  the  Treas- 
urer of  said  state  bonds,  mortgages,  and  se- 
curities to  the  amount  of  $100,000 ;  that  this 
deposit  was  required  by  the  laws  of  the  state 
of  Wisconsin  as  a  condition  precedent  be- 
fore the  association  could  enter  and  do  busi- 
ness In  said  state;  that  such  deposit  was 
made  by  authority  of  the  directors  and  was 
within  the  scope  of  their  authority,  and  in 
pursuance  of  a  resolution  duly  passed  by 
them.  Said  association  was  licensed  to  do 
business  in  the  state  of  Wisconsin  from  year 
to  year  for  a  period  of  more  than  five  years, 
during  which  period  It  did  a  large  business 
in  said  state,  and  increased  the  number  of  its 
members  therein  from  162  to  246,  which  was 
the  number  of  resident  members  in  said  state 
at  the  time  the  association  became  insolvent 
and  went  Into  the  hands  of  a  receiver.  Great 
benefits  resulted  to  the  association  and  its 
members.  Including  the  defendant  (appellee 
herein),  in  the  business  so  done,  and  during 
the  time  said  securities  were  deposited  with 
the  Treasurer  of  the  state  of  Wisconsin  the 
association  received  and  collected  all  dues  on 
stock  held  as  collateral  for  advancement  to 
its  members,  and  received  and  collected  all 
Interest  due  on  said  securities  to  the  same 
extent  as  if  the  mortgages  and  securities  had 
been  deposited  In  the  state  of  Minnesota.  It 
is  alleged  that  the  bond  and  mortgage  In  suit 
were  on  the  17th  day  of  January,  1896,  as- 
signed to  the  plaintiff  (appellant  herein)  by 
William  D.  Hale,  domiciliary  receiver  for 
said  association,  as  such  receiver;  that  said 
assignment  was  made  to  carry  out  the  pur- 
pose of  the  trust  created  by  the  deposit  after 
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the  Insolvency  of  the  association  was  con- 
flrmed  by  the  district  court  of  Hennepin  coun- 
ty, Minn.  lit  Is  alleged  that  the  association 
was  declared  Insolvent  by  the  courts  of  Min- 
nesota on  the  14th  day  of  January,  1896; 
that  said  Hale  was  appointed  general  receiv- 
er to  collect  and  distribute  its  assets  and 
wind  up  its  affairs;  that  plaintiff  was  ap- 
pointed receiver  of  said  association  by  the 
courts  of  Wisconsin,  in  and  for  that  state,  on 
the  6th  day  of  February,  1896;  that  said 
Hale,  as  such  receiver,  unsuccessfully  sought 
by  an  action  in  a  court  of  Wisconsin  to  ob- 
tain the  possession  of  the  securities  of  said 
association  then  in  the  hands  of  the  Treasur- 
er of  said  state.  In  order  that  he  might  him- 
self distribute  the  entire  assets  of  the  com- 
pany. It  Is  alleged  that  the  Supreme  Court 
of  the  state  of  Wisconsin,  on  appeal,  held 
that  said  Hale,  the  general  receiver,  bad  no 
right  to  aaid  securities,  and  adjudged  and  de- 
creed that  plaintiff  (appellant  herein)  should 
proceed  to  collect  and  distribute  the  assets  of 
su^h  company  In  said  state  of  Wisconsin; 
that  In  compliance  therewith,  and  for  no  oth- 
er reason,  said  Hale,  on  the  17tb  day  of  Jan- 
uary, 1896,  duly  assigned  said  securities.  In- 
cluding defendant's  mortgage,  to  plaintiff. 
It  is  further  shown  that  claims  had  been  filed 
and  allowed  against  plaintiff,  as  such  receiv- 
er, in  the  sum  of  $64,000,  and  that  the  actual 
value  of  the  securities  in  bis  ^ands  Is  less 
than  $100,000,  and  that  Hale,  the  general  re- 
ceiver, has  administered  his  said  trust,  made 
hia  final  report,  and  has  been  discharged,  etc 
It  Is  further  averred  that  the  amount  due 
and  unpaid  on  appellee's  mortgage  Is  approxi- 
mately $900;  that  the  total  stock  payments 
made  by  bhn  amount  to  $571.20,  and  that  be 
has  failed  and  omitted  to  file  any  claim 
against  Receiver  Hale  for  his  distributed 
share  of  the  assets  of  said  association,  and 
that  he  has  thereby  waived  his  right  to  share 
in  same;  that  plaintiff's  maximum  loss  by 
reason  of  the  deposit  of  said  securities  in  the 
state  of  Wisconsin  is  4  per  cent  of  the 
$571.20,  or  $22.85 ;  and  that  the  plaintiff  Is 
ready  and  willing  for  the  court  to  set  off 
said  sum  of  $22.85,  or  such  amount  as  will 
equal  plaintiff's  loss.  If  any,  by  reason  of  said 
deposit  against  said  sum  of  $900,  and  to  ren- 
der Judgment  against  appellant  for  the  re- 
mainder, and  the  plaintiff  says  that,  except 
as  hereinbefore  admitted,  he  denies  each  ma- 
terial allegation  in  defendant's  second  and 
fourth  paragraphs  of  answer.  Wherefore  he 
prays  Judgment  for  $1,000  and  all  other  prop- 
er relief. 

The  evidence  in  the  record  shows  the  or- 
ganization of  the  American  Building  &  Loan 
Association  on  April  13,  1887,  under  and  by 
virtue  of  the  statutes  of  the  state  of  Minne- 
sota, as  a  mutual  building  and  loan  associa- 
tion; that  it  had  its  principal  ofiSce  and  place 
of  business  at  Minneapolis,  In  said  state,  and 
it  continued  to  transact  business  until  189.3, 
when  its  name  was  changed  to  the  American 
Savings  &  Loan  Association;  its  government 


was  Invested  in  a  board  of  seven  directors, 
elected  by  the  stockholders,  and  membership 
was  acquired  by  taking  stock  In  the  com- 
pany and  paying  the  prescribed  admission 
fee.  On  the  30th  day  of  June,  1890,  appellee 
applied  to  said  association  for  membership 
therein.  On  the  same  day  he  applied  for  a 
loan,  or  advancement,  from  the  association 
of  $700.  On  July  1,  1890,  he  executed  and 
delivered  the  following  bid  for  a  loan:  "Gosh- 
en, Indiana,  July,  1,  1890.  Amount  of  money 
desired  is  $700.00.  I  hereby  offer  a  premium 
of  $50.00  per  share.  My  certificate  is  num- 
ber   .    [Signed]    Charles  L.  Darr."    On 

August  '4,  1890,  appellee  executed  the  bond 
and  mortgage  in  suit  He  is  shown  to  have 
paid  as  monthly  dues  on  the  shares  of  stock 
owned  by  him  $576.60,  and  paid  as  interest  on 
said  loan,  in  all,  the  sum  of  $231,  making 
a  total  of  $807.00.  An  act  of  the  Legislature 
of  the  state  of  Wisconsin  providing  for  the 
deposit  of  securities  by  foreign  building  and 
loan  associations,  before  they  could  be  per- 
mitted to  do  business  in  that  state,  appears  in 
evidence,  as  also  does  a  resolution  of  the 
board  of  directors  of  said  association,  adopt- 
ed on  the  1st  day  of  May,  1889,  authorizing  a 
deposit  of  the  company's  securities  to  the 
amount  of  $100,000  to  be  made  with  the 
Treasurer  of  the  state  of  Wisconsin,  as  al- 
leged and  shown  In  the  pleadings.  In  com- 
pliance with  said  resolution,  between  the  19th 
day  of  April  and  the  10th  day  of  July,  1889, 
the  officers  of  the  association  deposited  of 
the  bonds  and  mortgages  held  by  it  against 
its  borrowing  members  an  amount  of  the  val- 
ue of  $100,000,  with  the  Treasurer  of  the 
state  of  Wisconsin.  On  the  Sd  day  of  Octo- 
ber, 1890,  the  association  also  deposited  the 
bond  and  mortgage  in  suit  with  said  Treas- 
urer in  place  of  other  securities  withdrawn. 
It  Is  further  shown  that  the  associatioa 
collected  all  payments  of  dues  and  Interest 
on  said  securities,  including  those  of  appel- 
lee. At  the  time  the  company  became  In- 
solvent it  had  240  members  in  the  state  of 
Wisconsin,  and  these  members  held  1,704 
shares  of  stock  In  the  association,  and  25  of 
them  had  procured  stock  loans  amounting  in 
the  aggregate  to  $7,198.90.  The  legal  rate  of 
interest  In  the  state  of  Mlhnesota  is  7  per 
cent.  Hale,  the  general  receiver,  distributed 
nothing  to  the  Wisconsin  shareholders.  He 
took  possession  of  all  the  assets  of  the  asso- 
ciation outside  of  the  state  of  Wisconsin. 
Plaintiff  (appellant  herein)  is  the  duly  ap- 
pointed, qualified,  and  acting  receiver  of  the 
association  in  the  state  of  Wisconsin,  and  all 
of  the  securities  held  by  the  Treasurer  of 
said  state  have  been  turned  over  to  him  as 
such  receiver.  On  the  7th  day  of  July,  1891, 
appellee  wrote  to  the  association  at  its  home 
office  In  Minneapolis,  stating  that  he  bad  re- 
ceived two  letters  from  the  State  Treasurer 
of  Wisconsin,  and  that  be  did  not  know  what 
to  do  in  regard  to  the  matter,  and  inquired 
for  Information.  On  the  10th  day  of  July, 
1891,  the  association,  through  Its  manager  at 
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tbe  home  office,  wrote  bim,  advising  bim  to 
pay  no  attention  wbatever  to  tbe  letter  be 
bad  received  from  tbe  Treasurer  of  said 
state,  stating  that  said  official  could  not  com- 
pel bim  to  make  any  payments  to  him,  and 
tbat  it  was  his  (appellee's)  duty  to  continue 
tbe  payments  as  heretofore  made  to  tbe  home 
olBce,  and  that  the  company  would  see  tbat 
be  suffered  no  barm  in  so  doing. 

Tbe  evidence  shows  that  there  are  no  cred- 
itors of  the  association  in  tbe  state  of  Indi- 
ana, and  that  claims  In  tbe  sum  of  $64,009.30 
have  been  filed  and  allowed  against  appel- 
lant as  tbe  receiver  of  said  association  in  tbe 
state  of  "Wisconsin.  The  evidence  also  shows 
that  after  tbe  company  became  Insolvent  one 
of  the  stockholders  residing  in  tbe  state  of 
Wisconsin  brought  an  action  in  the  circuit 
court  of  Dana  county,  seeking  to  secure  tbe 
appointment  of  a  receiver  to  take  charge  of 
the  assets  of  said  association  in  said  state. 
In  this  action  appellant  was  appointed  by 
tbe  court  as  receiver.  Rale,  the  general  re- 
ceiver. It  appears,  was,  upon  his  own  motion, 
made  a  party  to  said  action,  and  demanded 
the  surrender  and  turning  over  to  bim,  for 
distribution,  of  all  securities  deposited  with 
the  Treasurer  of  the  state  of  Wisconsin.  The 
court  refused  to  order  tbe  surrender  of  these 
secoritles  to  Hale,  but  ordered  tbat  the  same 
be  turned  over  to  appellant  herein,  as  receiver 
for  the  association  In  the  state  of  Wisconsin, 
to  be  collected  and  applied  for  tbe  benefit 
of  the  members  of  tbe  association  In  tbat 
state.  From  this  Judgment  of  the  court  Hale, 
the  general  receiver,  appealed  to  the  Supreme 
Court  of  said  state,  wherein  the  decision  and 
Judgment  of  the  lower  court  was  aflirmed. 
Tbe  opinion  of  tbe  Supreme  Court  in  said 
case  is  reported  In  98  Wis.  203,  73  N.  W.  793, 
and  39  L.  R.  A.  359.  Hale,  it  appears,  re- 
moved said  cause  to  tbe  United  States  Su- 
I)reme  Court  on  writ  of  error,  but  the  pro- 
ceeding on  «aid  writ  was  dismissed  by  the 
Supreme  Court  of  tbe  United  States.  It  Is 
shown  that  tbe  value  of  the  securities  held  In 
Wisconsin  at  the  time  tbe  association  be- 
came Insolvent  was  $100,000  and  that  the 
value  of  the  securities  turned  over  to  appel- 
lant as  receiver  herein  Is  $100,000.  It  Is  fur- 
ther shown  that,  if  Receiver  Hale  had  collect- 
ed all  mortgages  on  deposit  with  the  Treas- 
m«r  of  the  state  of  Wisconsin  at  the  time 
the  association  became  insolvent,  the  funds 
beld  by  him  for  distribution  would  have 
been  augmented  or  increased  to  the  sum  of 
$100,000.  Receiver  Hale  has  made  his  final 
rejKJrt  and  has  been  discharged  from  his 
said  trust  by  tbe  court  of  Minnesota,  by 
which  he  was  appointed.  Tbe  total  amount 
of  claims  allowed  the  shareholders  by  him  as 
receiver  la  $827,408,  and  he  has  distributed 
among  tbe  shareholders  of  the  association 
tbe  sum  of  $186,166.80.  Tbe  money  arising 
oat  of  tbe  loans  collected  by  Hale,  as  re- 
ceiver, was  distributed  by  bim  among  tbe 
staarebolders  of  the  association  residing  out- 
side of  tbe  state  of  Wisconsin.    Sixteen  of 


tbe  Wisconsin  sbareboldera  had  obtained 
loans  from  tbe  association  and  secxired  the 
same  by  mortgage  on  real  estate.  Three 
of  these  mortgages,  amounting  in  the  ag- 
gregate to  $1,600,  not  having  been  deposited 
with  tbe  Treasurer  of  state  of  Wisconsin, 
were  taken  possession  of  by  tbe  general  re- 
ceiver and  tbe  proceeds  distributed  und^  his 
receivership. 

Tbe  laws  of  tbe  state  of  Minnesota  per- 
taining to  tbe  organization  of  building  and 
loan  associations,  etc.,  are  set  out  and  made 
a  part  of  tbe  evidence.  Copies  of  tbe  bond 
and  mortgage  in  suit,  and  tbe  assignments 
thereof,  appear  in  the  evidence.  The  stat- 
ute of  the  state  of  Wisconsin,  which  required 
foreign  building  and  loan  associations  to 
make  a  deposit  with  tbe  Treasurer  of  state 
of  securities  of  the  value  of  $100,000  before 
such  company  could  be  authorized  to  do  busi- 
ness In  that  state,  was  Introduced  in  evi- 
dence. It  provides,  among  other  things,  tbat 
"unless  such  associations  shall  have  and  keep 
on  deposit  with  tbe  State  Treasurer  of  Wis- 
consin, in  trust,  for  the  benefit  and  security 
of  all  its  members  in  tbat  state  [1.  e.,  tbe 
state  of  Wisconsin]  securities  of  tbe  actual 
cash  value  of  $100,000.00,  of  tbe  kind  men- 
,  tioned  In  section  2  of  this  act;  to  be  approv- 
ed and  accepted  by  said  Treasurer  and  held 
in  trust  as  aforesaid  until  all  shares  of  such 
association  held  by  residents  of  this  state 
shall  have  been  fully  redeemed  and  paid  off 
by  such  assodatlon  and  until  its  contracts 
and  obligations  to  persons  and  members  resid- 
ing in  this  state  shall  have  been  fully  per- 
formed and  discharged.  ♦  •  •"  Section 
2  of  said  statute,  after  enumerating  of  what 
the  required  securities  to  be  deposited  might 
consist,  also  authorizes  tbe  deposit  with  the 
Treasurer  of  state  as  securities  "personal 
obligations  of  members  of  tbe  association 
taken  in  the  ordbiary  course  of  business  of 
such  association  and  secured  by  first  mort- 
gages on  real  estate,"  etc.,  and  provides  that 
all  dues  or  monthly  payments  which  be- 
come payable  on  stock  and  mortgages  pledg- 
ed as  security  on  loans  might  be  collected 
and  retained  by  the  depositing  association 
so  long  as  such  association  remained  solvent 
and  faithfully  performed  all  contracts  with 
its  members. 

There  is  evidence  going  to  show  the  agency 
of  Vesey,  Miller  &  Co.  They  were  author- 
ized to  solicit  applications  for  stock  and 
membership  in  the  association,  and  to  collect 
admission  fees  upon  the  same,  Appellee 
testified  at  tbe  trial  that  he  applied  to  Vesey, 
Miller  &  Co.  for  a  loan  of  $700  and  received 
tlie  money  on  the  14th  day  of  August,  1890; 
that  $70  was  deducted  from  the  $700  as  a 
commission,  and  also  three  monthly  pay- 
ments. It  was  agreed  tbat  appellee  had  paid 
every  month  on  stock  payments  from  Sep- 
tember, 1890,  to  February  6,  1896,  $3.50  in- 
terest and  $8.40  dues.  Part  of  these  pay- 
ments were  made  to  Vesey,  Miller  &  Co. 
and  part  of  them  to  the  City  National  Bank 
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of  Goshen.  He  testified  that  Vesey,  Miller 
&  Co.  explained  to  bim  about  this  associa- 
tion, and  said  that  all  members  would  share 
equally.  He  first  learned  of  the  existence 
of  the  company  by  seeing  the  advertisement 
of  Vesey,  Miller  &  Co.  The  first  Informa- 
tion he  had  that  the  company  was  doing 
business  in  the  state  of  Wisconsin  was  when 
he  was  ordered  to  make  payments  to  the 
Treasurer  of  the  state  of  Wisconsin.  He 
first  learned  that  bis  mortgage  was  held  by 
the  Treasurer  of  Wisconsin  about  the  time 
the  company  failed  and  became  Insolvent 
He  did  not  malce  very  many  payments.  If 
any,  after  he  ascertained  this  fact  He  tes- 
tified that  Vesey,  Miller  &  Co.,  at  the  time 
he  obtained  the  loan  and  became  a  member 
of  the  company,  stated  to  him  that  the  as- 
sociation was  all  right  and  that  every  mem- 
ber thereof  shared  equally.  He  testified  that 
he  did  not  have  any  certificate  of  stock  at 
the  time  of  the  failure  of  the  company  and 
has  not  had  any  such  certificate  since  he 
made  the  mortgage,  and  that  be  never  au- 
thorized the  receiver  of  Wisconsin  to  file 
any  claim  for  him  with  the  receiver  of  Min- 
nesota. 

In  regard  to  the  alleged  errors  predicat- 
ed upon  the  rulings  of  the  trial  court  on  the 
demurrers  to  the  answer  and  reply,  It  may 
be  said  that  the  second  and  third  paragraphs 
of  the  latter's  pleading  are  In  the  main  sim- 
ilar. Both  are  of  the  nature  of  argumenta- 
tive denials  to  appellee's  separate  answer, 
and,  as  all  the  material  facts  averred  In  the 
third  paragraph,  so  far  as  pertinent  were 
admissible  under  the  general  denial  which 
constituted  the  first  paragraph,  therefore, 
under  the  circumstances,  appellant  has  no 
ground  for  complaining  of  the  court's  rul- 
ing in  sustaining  the  demurrer  to  the  third 
paragraph  of  reply.  JeffersonviUe,  etc.,  Co. 
V.  Riter.  140  Ind.  521,  45  N.  E.  C97. 

The  disposition  which  we  make  of  this 
case  settles  the  question  that  no  reversible 
error  was  committed  by  the  trial  court  In 
overruling  appellant's  demurrer  to  the  sec- 
ond and  fourth  paragraphs  of  appellee's 
separate  answer. 

In  respect  to  the  method  employed  by  the 
trial  court  in  determining  the  amount  for 
which  Judgment  should  be  rendered  in  favor 
of  appellant  we  are  not  advised  by  the 
record.  Counsel  for  appellant,  however,  in 
their  brief  inform  us  that  the  trial  judge 
in  computing  this  amount  charged  appellee 
with  $700.  the  amount  borrowed,  and  treated 
the  same  from  and  after  the  3d  day  of  Octo- 
ber, 1890,  on  which  date  appellee's  mortgage 
and  bond  were  deposited  with  the  Treasurer 
of  the  state  of  Wisconsin,  as  a  simple  loan 
of  money  and  credited  upon  the  debt  all  the 
sums  paid  by  appellee,  with  6  per  cent  In- 
terest from  the  respective  dates  of  payment 
On  the  other  hand,  coimsel  for  appellee  as- 
sert that  the  trial  court  treated  the  trans- 
action as  a  simple  loan  of  $604.80,  and  com- 
puted the  interest  thereon  at  7  per  cent  per 


annum,  according  to  the  laws  of  the  state 
of  Minnesota,  and,  in  addition  to  the  amount 
due  as  principal  and  interest  added  thereto 
$25  for  attorney  fees.  The  view  which  we 
entertain  in  this  case,  however,  renders  im- 
material  the  method  employed  by  the  trial 
court  in  arriving  at  the  amount  of  the  Judg- 
ment 

We  pass  to  a  consideration  of  the  facts  es- 
tablished in  this  case  and  the  rules  of  law 
applicable  thereto.  As  shown,  the  associa- 
tion in  question,  through  its  directory,  prior 
to  the  time  appellee  became  a  borrowing 
member,  in  order  to  enter  the  state  of  Wls> 
consln  and  be  permitted  to  do  business  there- 
in as  a  building  and  loan  association,  h&CL, 
under  the  requirements  of  the  laws  of  that 
state,  deposited  with  the  Treasurer  thereof 
$100,000  In  value  of  the  bonds  and  mortgages 
which  it  held  against  its  members.  The 
bond  and  mortgage  In  suit  as  shown,  were 
also  deposited  with  the  State  Treasurer  a 
short  time  after  their  execution.  These  ob- 
ligations of  the  members  of  the  association, 
under  the  broad  provisions  of  the  statute  of 
Wisconsin,  were  deposited  by  the  associa- 
tion as  a  security,  and  were  to  remain  oa 
deposit  and  held  by  the  treasurer  of  that 
state  as  a  trust  fund  until  all  of  the  shares 
of  the  association  held  by  resident  members 
of  that  state  should  be  fully  redeemed  and 
paid.  Under  the  statute  of  Wisconsin,  ac- 
cording to  the  holding  of  the  Supreme  Court 
of  that  state  in  Lewis  t.  American,  etc.. 
Loan  Association  and  Hale,  Receiver.  98  Wis. 
203,  73  N.  W.  793,  39  L.  R.  A.  555,  these 
bonds  and  mortgages,  when  deposited  with 
the  Treasurer  of  that  state,  became  a  trust* 
fund  or  security  to  be  held  and  used  for  the 
benefit  solely  of  the  members  and  creditors 
of  the  association  residing  in  that  state.  The 
court  in  that  appeal  said:  "Insolvency  of 
the  corporation  will  not  release  the  trust  or 
discharge  It  *  •  •  This  trust  was  not 
created  for  the  benefit  or  indemnity  of  mem- 
bers, creditors,  and  shareholders  of  the  de- 
fendant corporation  generally  residing  out  of 
the  state.  These  were  not  within  Its  plan, 
purpose,  or  policy.  The  deposit  was  requir- 
ed and  made  in  pursuance  of  a  wise  state 
policy,  solely  for  the  benefit  and  indemnity 
of  resident  shareholders  and  creditors,  and 
for  their  protection  and  advantage  only."' 
The  general  nature  of  the  business  of  the 
association  In  question,  as  shown,  was  "to 
assist  its  members  in  saving  and  investing 
money,  in  buying  real  estate  and  procuring 
money  for  other  purposes  by  loaning  or 
advancing,  under  the  mutual  building  so- 
ciety plan."  In  fact  the  method  of  business 
known  as  building  and  loan  Is,  in  its  essen- 
tial plan  and  nature,  the  same  all  over  the 
world.  Security,  etc^  Loan  Association  v. 
Elbert  153  Ind.  198,  54  N.  B.  753.  Mutual- 
ity is  the  essential  or  fundamental  principle 
of  such  an  association,  and  is  impressed  upon 
or  enters  into  the  contracts  between  it  and 
its  members.    MacMurray   y.  SldwelU   155^ 
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Ind.  660,  58  N.  E.  722,  80  Am.  St  Rep.  255; 
Erersman,  Receiver,  t.  Schmltt,  53  Ohio  St 
174,  41  N.  E.  139,  29  L.  R.  A.  181,  53  Am.  St 
Rep.  632;  2  Beach  on  Contracts,  §  1211.  In 
the  latter  work,  In  the  section  cited,  the 
author  says:  "The  business  thereof  Is  con- 
fined to  Its  own  members;  Its  object  being 
to  raise  a  fttnd  to  be  loaned  among  them- 
selves,  or  such  as  may  desire  to  avail  them- 
selves of  the  privilege.  This  Is  done  by  the 
payment  at  stated  times  of  small  sums  in 
the  way  of  dues,  interest  on  loans,  and  prem- 
iums for  loans.  Each  shareholder,  whether 
a  borrower  or  nonborrower,  participates 
alike  In  the  earnings  of  the  association,  and 
alike  assists  in  bearing  the  burdens  of  losses 
sustained.  It  has  what  Is  called  a  'capital 
stock.'  but  this  Is  only  true  In  a  modifled 
sense.  Unlike  other  corporations  for  profit 
a  share  in  a  building  association  has  at  its 
Inception  only  a  nominal  value.  •  *  •  It 
Is  only  so  far  as  such  an  association  serves 
the  purposes  above  specified  and  is  confined 
to  the  objects  necessarily  Involved  therein 
that  Its  acts  and  contracts  are  within  the 
powers  granted." 

In  MacMurray  t.  SIdwell,  supra,  this  court. 
In  considering  the  character  and  nature  of 
the  National  Home  Building  &  Loan  Asso- 
ciation, organized  under  the  laws  of  Illinois 
and  domiciled  in  that  state,  said:  "This  as- 
sociation was  a  co-operative  enterprise.  It 
dealt  only  with  its  own  members.  It  was  a 
corporate  copartnership,  so  to  say.  Mutuali- 
ty and  equality  were  Its  essential  working 
principles.  Every  stockholder,  whether  In 
Indiana  or  another  state,  contributed  to  a 
fund  in  which  all  had  interests  in  common. 
If  the  enterprise  had  heen  successful,  all 
would  have  received  dividends  proportionate 
to  their  Investments  as  stockholders.  On  In- 
solvency the  assets  should  be  distributed  ac- 
cording to  the  nature  and  source  of  the  fund 
and  the  claims  upon  it  The  fund  is  the  com- 
mon property  of  all  the  stockholders,  and  the 
claims  upon  It  are  demands  of  all  the  stock- 
holders for  a  distribution.  The  loss  should  be 
borne  by  those  who  have  shared  the  profits 
and  In  the  same  proportion"— citing  Marion 
Trust  Co.  V.  Trustee,  etc.,  153  Ind.  06,  54  N. 
E.  444;  Huter  v.  Union  Trust  Co.,  153  Ind. 
204,  54  N.  E.  755:  James,  Receiver,  v.  SId- 
well, 153  Ind.  697,  64  N.  E.  752. 

The  acts  of  the  directors  of  the  association 
In  depositing  the  bonds  and  mortgages  in 
question  with  the  Treasurer  of  Wisconsin, 
and  thereby  creating  a  trust  fund  of  its  as- 
sets, as  held  by  the  Supreme  Court  of  that 
state  in  the  Lewis  Case,  supra,  not  for  Its 
shareholders  or  members  in  general,  regard- 
less of  their  place  of  residence,  but  solely 
for  the  protection,  benefit  and  indemnity  of 
the  shareholders  and  creditors  residing  in 
the  state  of  Wisconsin,  certainly  operated  and 
served  as  a  necessary  result  to  break  down 
and  destroy  the  mutuality  and  equality  of  Its 
members,  a  principle,  which,  as  heretofore 


asserted,  was  Impressed  upon  anfl  entered 
Into  the  contracts  between  the  association 
and  its  meml>er8,  and  the  principle  upon 
which  the  creation  of  the  association  was 
based.  It  must  be  presumed  that  the  associa- 
tion in  making  the  deposits  under  the  laws 
of  Wisconsin  intended  the  natural  or  prob- 
able consequences  of  its  own  acts.  Reagan 
V.  First  National  Bank,  157  Ind.  623,  645,  61 
N.  E.  575,  62  N.  E.  701.  It  must  be  conceded 
that  there  was  no  law  requiring  the  associa- 
tion to  enter  the  state  of  Wisconsin,  to  carry 
on  Its  business  therein.  Such  act  on  its  part 
was  wholly  voluntary.  It  Is  true  that  un- 
der section  2860  of  the  General  Statutes  of 
Minnesota,  relating  to  building  and  Joan 
associations,  such  corporations  are  required 
to  deposit  and  keep  with  the  Treasurer  of 
that  state,  or  with  a  duly  chartered  trust 
company  approved  by  the  public  examiner,  In 
trust  for  their  members  and  creditors,  all 
mortgages  or  other  securities  received  by 
them  in  the  usual  course  of  business.  The 
statute  provides,  however,  that  "whenever  re- 
quired by  the  laws  of  any  other  state,  or  terri- 
tory, or  nation,  all  securities  taken  in  such 
state,  territory  or  nation  by  any  association, 
•  *  •  subject  to  the  provisions  of  this 
act  and  other  securities  sufficient  to  allow 
such  association  to  enter  and  do  business  in 
such  state,  territory  or  nation,  may  be  de- 
posited with  some  ofiScer  authorized  to  re- 
ceive the  same  in  such  state,  territory  or 
nation,  under  the  laws  thereof  for  the  bene- 
fit of  Its  members  and  creditors.  •  •  ♦" 
This  statute  certainly  does  not  contemplate 
that  the  association.  In  order  to  enter  an- 
other state  to  do  business,  might  do  as  ap- 
pellant's association  did — deposit  its  bonds 
and  mortgages  as  a  trust  fund  solely  to  pro- 
tect and  indemnify  the  resident  members  or 
shareholders  of  the  particular  state,  and 
thereby  give  to  this  class  of  members  or 
creditors  a  decided  preference  over  all  others. 
The  statute  does  not  in  terms  so  provide,  and 
it  would  be  a  wide  stretch  of  construction  to 
hold  that  such  is  the  Intent  or  purpose  there- 
of. Certainly,  under  its  provisions,  it  can- 
not be  said  to  have  authorized  the  building 
and  loan  association  herein  Involved  to  agree 
in  any  respect  upon  depositing  its  securities 
in  the  state  of  Wisconsin  that  the  proceeds 
arising  therefrom,  in  the  event  that  the  as- 
sociation became  Insolvent  and  ceased  to  be 
a  going  concern,  might  be  used  and  applied 
to  redeem  and  pay  in  full  the  resident  stock- 
holders and  creditors  of  that  state,  to  the  ex- 
clusion of  all  others.  This  would  operate 
or  serve  to  break  down  or  destroy  all  mutual- 
ity and  equality.  In  fact  section  2880  of 
the  same  statute  prohibits  building  and  loan 
associations  from  Issuing  any  preferred  stock. 
It  Is  unreasonable  to  assert,  under  the  cir- 
cumstances, that  the  Legislature  intended 
by  other  provisions  of  the  act  to  empower 
these  associations  to  make  or  deposit  their 
mortgages,  etc.,  and  thereby  create  a  class  of 
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preferred  stockholders,  when  by  the  same 
act  they  were  expressly  prohibited  from  is- 
suing any  preferred  stock. 

While  this  is  our  view  in  respect  to  the 
construction  of  the  statute  In  question,  never- 
theless the  decision  of  the  Supreme  Court 
of  Wisconsin,  In  the  case  heretofore  cited, 
is  to  the  contrary,  and  appellant,  as  a  special 
receiver,  virtually  acting  In  the  Interest  of 
the  shareholders  and  creditors  residing  In 
the  state  of  Wisconsin,  claims  to  be  con- 
trolled and  governed  by  the  holding  in  that 
case.  In  that  suit,  as  shown,  Hale,  the  gener- 
al receiver,  unsuccessfully  sought  to  have  the 
securities  which  had  been  deposited  by  the 
association  turned  over  to  be  administered 
upon  by  hhn  and  distributed  equitably  among 
all  the  association's  shareholders  and  cred- 
itors. The  insolvency  of  the  association  and 
the  appointment  of  a  receiver  Incapacitated 
it  from  further  carrying  out  its  contracts 
with  its  shareholders.  These  contracts  to 
that  extent  were  abrogated.  The  associa- 
tion, when  it  became  insolvent  and  ceased  to 
be  a  going  concern,  was  civilly  dead,  and 
under  a  well-settled  general  principle  of  equi- 
ty all  its  property  and  assets  were  liable  to 
be  transferred  to  the  administration  of  a 
court  of  equity,  subject  to  be  treated  as  a 
trust  fund  for  the  benefit  of  all  the  share- 
holders and  creditors  of  the  Insolvent  con- 
cern, without  distinction  as  to  their  place  of 
residence.  But,  as  heretofore  said,  appellant 
does  not  propose  to  be  controlled  by  this 
equitable  rule,  but  is  governed  wholly  by  the 
decision  of  the  court  of  bis  own  state. 

It  must  follow  in  this  case  that  the  rule  ap- 
proved In  Wohflord  v.  Citizens'  Building,  etc., 
Association,  140  Ind.  662,  40  N.  E.  694,  29  L. 
R.  A.  177,  and  Marlon  Trust  Co.  v.  Trustees, 
etc.,  153  Ind.  96,  B4  N.  E.  444,  In  respect  to 
adjusting  with  equality  the  losses  and  ex- 
penses among  the  shareholders  of  an  insolv- 
ent building  association,  is  not  applicable, 
and  cannot  be  followed.  The  act  of  the  as- 
sociation, in  effect  preferring  over  ail  other 
members  the  stockholders  of  Wisconsin,  must 
be  held,  for  the  reason  hereinbefore  given, 
to  have  resulted  in  abrogating  ab  initio  the 
contract  between  appellee  and  the  associa- 
tion. Therefore  the  only  equitable  method 
under  the  circumstances,  as  it  appears  to  us. 
Is  to  place  appellee  and  the  association  in 
the  relation  of  debtor  and  creditor,  treat  or 
consider  the  amount  of  $700  borrowed  by 
him  simply  as  a  loan  of  so  much  mou^,  and 
charge  him  with  that  amount  and  6  per  cent 
interest  thereon,  credit  as  partial  payments 
on  the  indebtedness  all  sums  paid  by  bim 
either  as  interest  or  stock  dues,  and  render 
judgment  for  the  remainder  unpaid,  if  any, 
with  a  foreclosure  of  the  mortgage.  When 
tested  by  this  method  of  computation,  we  dis- 
cover no  grounds  for  the  contention  of  ap- 
pellant that  the  amount  of  recovery  In  this 
case  Is  too  small.  It  would  be  Inequitable  to 
require  appellee  to  pay  back  to  the  receiver 
In  this  case,  for  the  sole  benefit  of  the  Wis- 


consin stockholders,  the  amount  of  money 
lK)rrowed,  with  Interest  thereon,  and  then 
give  him  no  credit  for  the  stock  dues  paid,  on 
the  ground  that  he  should  not  escape  pay- 
ment of  bis  part  of  the  losses  and  expenses 
imder  the  requirements  of  the  general  rule 
which,  as  we  have  previously  said,  is  not 
applicable  under  the  particular  circumstan- 
ces herein.  As  shown  by  the  evidence,  ap- 
pellee had  no  knowledge  or  notice  thot  the 
association  had  or  was  depositing  its  bonds 
and  mortgages  with  the  state  of  Wisconsin 
for  the  purpose  in  question,  or  that  the  bond 
and  mortgage  which  he  executed  had  been  de- 
posited with  the  Treasurer  of  that  state  for 
the  same  purpose  until  after  the  association 
became  insolvent.  Consequently,  under  the 
circumstances,  the  claim  of  appellant  that  he 
la  now  e8top(ped  or  has  waived  his  right  to 
call  In  question  in  this  suit  the  act  of  the 
association  in  making  the  deposits  in  con- 
troversy is  wholly  untenable. 

We  have  considered  all  of  the  points  pre- 
sented by  appellant  in  this  appeal,  but  find 
no  reversible  error,  and,  being  satisfied  that 
the  conclusion  which  we  have  bereln  reached 
is  equitable  and  right,  the  Judgment  is  there- 
fore afiirmed. 


(168  Ind.  690) 

PROVIDENCE  WASHINGTON  INS.  CO.  t. 
WOLF.    (No.  20,9S7.)i 

(Supreme  (>>urt  of  Indians.    Feb.  8.  1907.) 

1.  Insubancb— Pboofs  of  Loss— Waiveb. 

Waiver  of  proofs  of  loss  may  be  inferred 
from  the  facts  that,  immediately  aftftr  the  fire, 
the  insurer  sent  its  adjuster,  who,  after  an  ex- 
amination of  the  premises,  stock,  and  condi- 
tions, offered  insured  a  certain  amount  in  full 
payment  of  the  loss,  and,  on  refusal  of  the 
offer,  agreed  with  him  on  the  loss  on  the  Koods 
wholly  destroyed,  and  for  submission  to  up- 
praisers,  then  named  by  them,  of  the  loss  on 
the  other  goods. 

TEd.  Note.— For  cases  in  point,  see  Ont.  Dig. 
vol.  28.  Insurance,  }  1406.] 

2.  Samb— Abbitbation  of  Loss— Waives. 

Waiver  of  the  provision  in  a  fire  policy  for 
arbitration  of  loss  may  be  inferred,  where,  after 
the  fire,  the  parties  appointed  appraisers  and 
agreed  that  they  should  commence  at  once  to 
appraise  the  goods,  and  insured  got  his  ap- 
praiser and  left  him  waiting  for  six  days,  at 
great  expense,  and  the  insurer  stated  the  ap- 
praiser appointed  by  it  could  not  attend,  and 
promised  to  procure  a  substitute,  but  failed  to 
do  so,  and  when  communicated  with  by  tele- 
gram failed  to  reply,  though  knowing  that  in- 
sured was  at  great  expense,  and  that  the  goods, 
which  were  not  fully  insured,  wore  being  in- 
jured by  the  delay,  and  that  an  early  appraise- 
ment was  necessary  for  insured  to  save  any- 
thing from  the  stock. 

TEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  §  1430.] 

8.  Same— TiHE  to  Commence  Appbaisai.. 

"Tbe  provision  in  a  ilre  policy  that  the  loss 
is  payable  60  days  after  the  notice  and  proof 
of  loss,  and  an  award  of  appraisers,  when  an 
appraisal  has  been  required,  does  not  give  the 
insurer,  after  it  has  agreed  to  an  appraisal,  and 
named  its  appraiser,  an  abscriute  right  to  60 
days  in  which  to  commence  the  appraisal,  but 
it  must  proceed  without  imnecessary  delay,  and 
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in  a  reasonable  time,  depending  on  the  facts 
of  the  case. 

fBd.  Note.— For  cases  in  point,  see  Cent.  Dijt. 
vol.  2^.   Insurance,  {  I'K-tS.] 

4.  Appeai^Keview    of    Rulings   on    Evi- 
dence—Pointing Out  Location  in  Record. 
Rulines  on  the  admission  of  evidence  will 

not  be  reviewed,  the  page  and  lines  of  the  record 

where  the  rulings  and  evidence  may  be  found, 

not  being  pointed  out. 
fEJd.  Note.— For  cases  In  point,  see  Cent.  Di(t. 

vol.  3,  Appeal  and  Error,  {  3095.1 

6.  Insurance— Provision  fob  Appraisement 

—Waiver. 

The  provision  in  a  fire  policy  for  submission 
of  the  loss  to  an  appraisal  may  be  waived,  after 
the  parties  have  agreed  to  have  an  appraisal, 
by  conduct  on  the  part  of  either  evidencing  an 
intention  to  defeat  the  object  of  the  appraisal, 
or  to  put  the  other  party  to  unnecessary  ex- 
pense so  as  to  coerce  an  unjust  settlement. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  {  1436.] 

6.  EsTOPPEi.— By  Plbadino— Changino  Posi- 
tion. 

Defendant  in  an  action  on  a  fire  policy  hav- 
ing pleaded  the  provision  thereof  for  arbitra- 
tion, and  that  it  had  not  waived  the  same,  in 
abatement  of  the  action,  and  having  procured  a 
trial  thereon,  cannot  thereafter  change  its  posi- 
tion, and  have  a  trial  of  the  same  matter  in 
bar  of  the  action. 

fEM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  19.  Estoppel,  §  168;  vol.  39.  Pleading,  Sf 
230,  236.] 

7.  New  Trial  —  Proceedings  to  PBOOtJBE  — 
Necessity  of  Excepiions. 

Acts  190.3,  p.  338.  c.  193.  <  1,  providing 
that  exceptions  to  giving  and  refusing  instruc- 
tions may  be  talcen  at  any  time  during  the 
term,  must  be  construed  with  Buma'  Ann.  St. 
1901,  S  568  (8),  providing  that  a  new  trial  may 
be  granted  for  error  of  law  occurring  at  the 
trial  and  excepted  to  by  the  party  making  the 
application."  so  that  no  question  is  presented 
by  exceptions  not  taken  until  after  the  motion 
for  new  trial  was  overruled. 

rB3d.  Note.— For  cases  in  point,'  see  Cent.  Dig. 
vol.  37.  New  Trial,  i  66.] 

8.  Tbiai^-Instroctions- Necessity  of  Wbit- 

INO. 

Acts  1903.  p.  338.  c.  193.  i  1.  requiring  all 
instructions  "given  by  the  court  of  its  own  mo- 
tion" to  be  in  writing,  applies  only  to  instruc- 
tions given  at  the  close  of  the  ar^ment,  and 
not  to  a  statement  of  the  court  during  the  trial 
calling  the  attention  of  the  jury  to  the  purpose 
for  which  certain  evidence  is  admitted. 

['Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46.  Trial.  {  519.] 

Appeal  from  Clrcnlt  Court,  Monroe  Coun- 
ty;  James  B.  Wilson.  Judge. 

Action  by  Lee  Wolf  against  the  Provi- 
dence Washington  Insurance  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

See  73  N.  E.  1093. 

S.  N.  Chambers,  S.  0.  Pickens,  C.  W. 
Moores,  and  Duncan  &  Batman,  for  appellant 
Bast  &  East  and  J.  E.  Heuley,  for  appellee. 

MONKS,  J.  This  action  was  brought  by 
appellee  against  appellant  on  a  fire  Insur- 
ance policy  issued  by  appellant  to  appellee, 
insuring  blm  against  loss  or  damage  by  fire 
npon  a  certain  stock  of  goods,  wares,  and  mer- 
cbandise,  furniture  and  fixtures  therein  de- 


scribed, in  the  sum  of  $1,000.  There  was 
$8,500  other  insurance  upon  the  property, 
making  $9,500  in  all.  A  plea  in  abatement 
was  filed  by  appellant  Appellee  filed  a  reply 
to  said  plea  in  two  paragraphs,  the  first  of 
which  was  a  general  denial.  Appellant's  de- 
murrer for  want  of  facts,  to  said  second  para- 
graph of  reply,  was  overruled.  A  trial  of  the 
Issues  Joined  on  the  plea  in  abatement  re- 
sulted In  a  verdict,  and  over  a  motion  for  a 
new  trial  a  Judgment  In  favor  of  appellee. 
Appellee's  demurrer  for  want  of  facts  to  the 
complaint  was  overruled.  Appellant  answer- 
ed In  five  paragraphs,  the  first  being  a  general 
denial.  On  motion  of  appellee,  the  second 
and  third  paragraphs  of  answer  were  stricken 
out  Appellee  filed  a  general  denial  to  the 
fourth  and  fifth  parag^raphs  of  answer.  A 
trial  by  Jury  resulted  in  a  verdict,  and,  over 
a  motion  for  a  new  trial,  a  Judgment  In  favor 
of  appellee  for  the  full  amount  of  the  policy. 

The  errors  assigned  and  not  waived  are: 
"(1)  The  court  erred  In  overruling  the  de- 
murrer to  the  second  paragraph  of  a  reply 
to  the  plea  In  abatement ;  (2)  the  court  erred 
In  overruling  appellant's  motion  for  a  new 
trial  upon  the  plea  In  abatement;  (3)  the 
court  erred  In  overruling  the  demurrer  to 
the  complaint;  (4)  the  court  erred  In  strik- 
ing out  appellant's  second  paragraph  of  an- 
swer; (5)  the  court  erred  In  striking  out 
the  fourth  paragraph  of  answer;  (6)  the 
court  erred  In  overruling  the  motion  for  a 
new  trial  upon  the  merits  of  the  case." 

We  will  first  consider  the  demurrer  to  the 
complaint  The  policy  upon  which  suit  was 
brought  contained,  among  others,  the  fol- 
lowing provisions:  "This  company  shall  not 
be  liable  beyond  the  actual  cash  value  of  the 
property  at  the  time  any  loss  or  damage  oc- 
curs, and  the  loss  or  damage  shall  be  as- 
certained or  estimated  according  to  such 
actual  cash  value,  with  proper  deduction  for 
depreciation  however  caused.  Said  ascertain- 
ment or  estimate  shall  be  made  by  the  Insur- 
ed and  this  company,  or,  if  they  differ,  then 
by  appraisers  as  hereinafter  provided.  If 
fire  occur  the  Insured  shall  give  Immediate 
notice  of  any  loss  thereby  In  writing  to  this 
company,  protect  the  property  from  further 
damage,  forthwith  separate  the  damaged  and 
undamaged  personal  property,  put  U  In  the 
best  possible  order,  make  a  complete  Inven- 
tory of  the  same,  stating  the  quantity  and 
cost  of  each  article  and  the  amount  claimed 
thereon,  and  within  sixty  days  after  the  fire, 
unless  such  time  Is  extended  in  writing  by 
this  company,  shall  render  a  statement  to  this 
company  signed  and  sworn  to  by  said  Insured, 
stating  the  knowledge  and  belief  of  the  in- 
sured as  to  the  time  and  origin  of  the  fire, 
etc.  In  the  event  of  disagreement  as  to  the 
amount  of  loss,  the  same  shall,  as  above  pro- 
vided, be  ascertained  by  two  competent  and 
disinterested  appraisers,  the  Insured  and  this 
company  each  selecting  one,  and  the  two  so 
chosen  shall  first  select  a  competent  and  dis- 
interested umpire;   the  appraisers  shall  to- 
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getber  tben  estimate  and  appraise  .the  loss, 
stating  separately  sound  ralue  and  damage, 
and  falling  to  agree,  sball  submit  their  dif- 
ferences to  the  umpire,  and  the  award  In 
writing  of  any  two  shall  determine  the 
amount  of  such  loss;  the  parties  thereto 
shall  pay  the  appraiser  respectively  selected 
by  them,  and  sball  bear  equally  the  expense 
of  the  appraisal  and  umpire.  This  company 
shall  not  be  held  to  have  waived  any  pro- 
vision or  condition  of  this  policy  or  any  for- 
feiture thereof  by  any  requirements,  act  or 
proceeding  on  its  part  relating  to  the  apprais- 
al or  to  any  examination  herein  provided 
for;  and  the  loiss  sball  not  become  payable 
until  sixty  days  after  the  notice,  ascertain- 
ment, estimate  and  satisfactory  proof  of  the 
loss  herein  required,  have  been  received  by 
this  company,  including  an  award  by  ap- 
praisers when  appraisal  has  been  required. 
No  suit  or  action  on  this  policy  for  the  re- 
covery of  any  claim  shall  be  sustainable 
in  any  court  of  law  or  equity  until  after  full 
compliance  by  the  Insured  with  all  the  fore- 
going requirements,  nor  unless  commenced 
within  twelve  months  next  after  the  Are." 
It  Is  admitted  by  appellee  that  said  pro- 
visions of  the  policy  respecting  the  proofs  of 
loss  and  the  arbitration  of  the  amount  of  the 
loss,  are  conditions  precedent,  and  no  ques- 
tion Is  made  as  to  their  validity.  It  is  con- 
tended, however,  that  there  was  a  waiver  of 
these  conditions  by  appellant  The  allega- 
tions of  the  complaint  concerning  such  waiver 
are  substantially  as  follows:  "That,  im- 
mediately after  the  fire,  the  plaintiff  notified 
the  defendant  of  the  loss,  and  on  the  14th 
day  of  January,  1903,  the  defendant  sent  its 
adjusters  to  the  city  of  Bloomlngton  to  ad- 
Just  said  loss,  who,  after  an  examination  of 
the  premises,  the  stock  of  goods,  and  con- 
ditions, offered  plaintiff  the  sum  of  $.300.00  in 
full  payment  of  said  loss  and  no  more,  which 
offer  the  plaintiff  refused  to  accept  In  full 
payment  of  said  loss,  and  thereupon  the  said 
adjusters  agreed  with  the  plaintiff  on  the  loss 
on  part  of  the  goods,  to  wit,  those  totally 
burned  and  nothing  visible  of  them  left, 
agreeing  that  the  loss  on  said  goods  was  $CC1.- 
00.  That  the  said  adjusters  refused  to  agree 
with  plaintiff  on  any  other  class  of  goods  In- 
jured by  said  fire,  and,  under  pretense  of  de- 
siring an  appraisal  of  the  same,  demanded  of 
the  plaintiff  that  the  remainder  be  appraised 
under  the  terms  of  the  policy,  whereupon  the 
plaintiff,  as  provided  by  the  Insurance  con- 
tract, named  one  David  Juday,  a  disinterest- 
ed and  competent  appraiser,  and  the  defend- 
ant named  one  T.  J.  Boyd,  and  it  was  agreed 
that  these  am>ralser8  so  appointed  should 
proceed  at  once  to  appraise  said  goods,  and  to 
commence  the  same  on  the  19tU  day  of  Janu- 
ary, 1003.  That  this  plaintiff,  by  telegram 
and  at  great  expense  to  himself,  procured  the 
attendance  of  said  Juday  on  said  date,  kept 
and  retained  him  la  said  city  of  Bloomlngton 
awaiting  the  action  of  defendant  fur  six 
days  at  aa  expense  of  thirty  dollars  per  day, 


Id  addition  to  the  sum  of  $26.00  for  railroad 
charges.  That  as  soon  as  defendant  pro- 
cured the  agreement  to  enter  Into  said  ap- 
praisal. It  and  its  adjusters  commenced  a 
systematic  course  of  evasion,  deception,  and 
neglect  towards  the  plaintiff,  with  the  inten- 
tion of  coercing  him,  if  possible,  to  accept  th» 
$300.00  in  full  payment  of  defendant's  lia* 
bility.  That  defendant  did  not  intend  to  com* 
plete  said  appraisal,  but  to  put  the  plain- 
tiff to  all  expense  possible  in  forcing  him  to 
keep  his  goods  in  a  badly  damaged  condition, 
denying  bim  the  right  to  sell  or  dispose  of 
them  and  postponing  said  appraisal  from 
date  to  date,  In  this:  That  It  first  falsely 
claimed  that  its  appraiser,  T.  J.  Boyd,  who 
bad  been  appointed  by  it,  could  not  attend. 
That  they  would  procure  a  substitute  for 
blm,  but  have  ever  since  refused  to  do  so. 
That  during  the  next  seven  days  the  goods 
were  wasting,  and  the  plaintiff  was  paying 
forty  dollars  a  month  rental  for  the  room 
they  were  in,  without  selling  or  disposing  of 
them.  That  bis  appraiser,  Juday,  was  wait- 
ing from  day  to  day  at  heavy  expense  to 
plaintiff.  The  defendant  still  continued  evad- 
ing the  appraisal  of  said  goods.  It  refns* 
ed  to  communicate  with  plaintiff  or  come 
to  the  place  of  the  fire.  That  on  the  28tb 
day  of  January,  1903,  the  plaintiff  sent  a 
telegram  to  one  of  the  defendant's  adjusters 
at  Indianapolis,  Indiana,  In  the  words  follow- 
ing, to  wit:  'Our  appraiser  here  since  Sun- 
day at  heavy  expense.  When  will  yours  be 
here?  Answer.'  The  defendant's  adjuster  re- 
ceived said  message  on  the  day  It  was  sent, 
but  willfully,  and  for  the  unjust  purpose  of 
coercing  the  plaintiff  to  accept  said  sum  of 
$300.00,  and  with  no  Intention  of  completing 
said  appraisal;  said  adjuster  has  ever  since 
refused  to  answer  said  message,  or  give  the 
plaintiff  any  reason  therefor,  well  knowing 
all  the  while  that,  by  such  delay,  the  defend- 
ant was  causing  the  plaintiff  much  trouble 
and  expense  by  the  final  refusal  to  answer 
said  message,  and  the  plaintiff  was  losing  mon- 
ey every  day,  which  the  defendant  well  knew. 
The  plaintiff  was  led  to  believe  and  did  be- 
lieve that  said  appraisal  had  been  abandoned 
and  waived  by  the  defendant,  and,  to  save 
himself  from  further  loss  by  disposing  of  the 
goods,  he,  on  the  30th  day  of  January,  1903, 
commenced  a  sale  of  said  goods  for  what- 
ever amount  each  article  might  bring,  but 
that,  before  doing  so,  he  caused  said  goods  to 
be  appraised  by  said  Juday,  who  selected  one 
Mose  Kahn,  and  the  two,  being  disinterested 
and  competent,  and  after  being  sworn  accord- 
ing to  law,  appraised  the  loss  on  said  gooda 
at  the  sum  of  $11,304.43.  Plaintiff  further 
charges  that,  at  the  time  of  the  fire,  bis  goods 
so  destroyed  were  worth  $12,080.00,  and  the 
total  amount  of  insurance  held  by  the  plain- 
tiff in  defendant's  and  seven  other  companies 
was  $9,500.00,  the  latter  amount  being  nearly 
$2,500.00  less  than  their  cash  value,  and  the 
goods  were  in  a  frozen  condition,  stinking 
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from  amoke  and  decnytng  every  day,  losing 
tbelr  color,  and  so  depreciating  In  value  tbBt, 
nnless  sold  and  disposed  of,  plaintiff  would 
be  compelled  to  lose  tbe  uninsured  portion 
of  said  goods,  tbat  these  facts  were  all  well 
known  to  this  defendant  and  the  adjusting 
agent,  and  they  also  knew  that,  if  plaintiff 
saved  anything  from  the  part  uninsured,  he 
was  compelled  to  do  so  by  an  early  appraise- 
ment and  disposition  of  tbe  goods;  that  the 
defendant  went  to  no  expense  whatever  to 
procure  said  appraiser,  but  sought  to  delay 
and  oppress  the  plaintiff  by  using  its  knowl- 
edge of  his  condition  and  the  condition  of 
tbe  goods  and  Us  evasion,  neglect,  refusal 
to  communicate  with  him,  answer  bis  tele- 
grama,  or  to.  In  good  faith,  act  in  the  premi- 
ses, and.  by  Its  course  of  unfairness,  Injustice, 
and  oppression,  caused  the  plaintiff  to  lose 
more  than  $500.00  on  said  goods  as  liereln  set 
forth." 

Waiver  of  a  provision  requiring  a  proof  of 
toss  within  a  specified  time  may  be  inferred 
from  audi  acts  and  conduct  as  are  incon- 
sistent with  the  intention  to  insist  upon  a 
strict  performance.  Hartford  Fire  In&  Ca 
T.  Keating,  88  Md.  130,  149,  150.  S8  Atl.  29, 
<tS  Am.  St  Rep.  499;  Ctermanla  Fire  Ins. 
Co.  V.  Pitcher,  160  Ind.  392,  64  N.  E.  921,  66 
N.  B.  1003;  Prussian  Nat.  Ins.  Oo.  v.  Peter- 
son, SO  Ind.  App.  289,  294,  64  N.  E.  102; 
13  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  345, 
846;  Kerr  on  Insurance,  pp.  650-552.  In 
Prussian  Nat  Tna  v.  Peterson,  supra,  the 
court  said,  pages  294,  295  of  SO  Ind.  App., 
page  104  of  64  N.  E. :  "When  the  Insurance 
company,  having  notice  of  the  loss,  refers  the 
matter  to  Its  authorized  adjuster,  who  makes 
full  investlgatlou  thereof  and  leads  the  in- 
sured to  believe  that  there  is  nothing  in  tbe 
way  of  payment  of  the  claim  except  a  dif- 
ference of  opinion  as  to  the  value  of  the 
properly,  the  furnishing  of  formal  proofs 
of  loss.  It  was  held,  is  waived.  Hitchcock 
T.  State  Ins.  Co.,  10  S.  D.  271,  72  N.  W. 
898.  *  *  *  If  payment  be  withheld  on 
special  grounds  other  than  the  failure  to  fur- 
nish proof  of  loss,  or  tbe  Insufficiency  of 
proof  furnished,  and  having  no  reference  to 
the  want  or  the  Insufficiency  of  such  proof, 
file  insurance  company  thereby  waives  Its 
right  to  defend  upon  the  ground  of  such 
want  or  Insufficient^  of  proof.  JB!tn&  Ins. 
Oo.  V.  Sbryer,  85  Ind.  S62;  Commercial, 
etc..  Assnr.  Co.  ▼.  State  er  rel.,  113  Ind.  331, 
16  N.  B.  518 ;  Western  Assur.  Co.  ▼.  McCarty, 
18  Incl  App.  449,  48  N.  B.  265;  iEtna  Ins. 
Co.  V.  Simmons,  49  Neb.  811,  69  N.  W.  125." 
In  Mniphy  ▼.  North  British,  etc.,  Ins.  Oo., 
TO  Mo.  App.  78,  86,  It  was  said:  "If  the 
Insurer  offers  to  pay  what  he  thinks  has 
been  the  amount  of  tbe  loss  of  tbe  insured, 
and  Is  rejected  by  the  latter,  this  implies 
that  the  Insarer  Is  satisfied  of  the  Integ- 
rity of  tbe  loss.  It  Implies,  farther,  that 
lie  will  not  require  proofs  of  loss,  but  will 
pay  tbe  antoont  ascertained  by  the  arbi- 
trators   •    •    •    i^e  Implications  already 


stated  continue  as  long  as  tbe  Insurer's  of- 
fer of  settlement  Is  not  withdrawn."  In 
19  Cyc.  pp.  803,  800,  it  Is  said:  "Negotia- 
tions or  proceed!  ui;s  by  the  company  with 
reference  to  settlement  of  loss  will  be  a 
waiver  of  failure  to  give  notice  or  make 
proofs  of  loss,  and  proceedings  to  adjust 
tbe  loss  in  the  usual  way  will  waive  ob- 
jection on  account  of  the  defects  In  the 
proofs  or  failure  to  furnish  proofs  as  re- 
quired by  the  policy."  A  distinct  recogni- 
tion of  liability  by  the  company,  as  by  an 
offer  to  pay  all  or  a  part  of  tbe  loss,  will 
amount  to  a  waiver  of  formal  notice  and 
proofs  of  loss,  or  of  defects  therein.  Cale- 
donian Fire  Ins.  Oo.  v.  Traub,  SO  Md.  86, 
90-08,  37  Ati.  782 ;  Pentz  v.  Penn.  Fire  Ins. 
Co.,  92  Md.  444,  48  Atl.  139;  .S)tna  Fire  Ins. 
Co.  v.  Simmons,  49  Neb.  811,  69  N.  W.  125; 
Commercial  Fire  Ins.  C&  ▼.  Allen,  80  Ala. 
671,  1  Soutb.  202;  Lewis  ▼.  Monmouth  Mu- 
tnal  Fire  Ins.  Co.,  62  Me.  492;  Murphy  ▼. 
North  British,  etc.,  Co.,  70  Mo.  App.  78,  86. 
It  Is  well  settled  that  an  Insurance  com- 
pany may  waive  conditions  inserted  in  tbe 
policy  for  its  benefit  and  that  such  waiver 
may  be  Inferred  from  the  conduct  of  its 
agents  and  representatives.  Lamson  ▼.  Pru- 
dential Fire  Ins.  Co.,  171  Mass.  433,  436. 
60  N.  B.  943,  and  cases  cited;  Kerr  on 
Insurance,  p.  663;  Cooley's  Briefs  on  the 
Law  of  Insurance,  pp.  3658-3673.  It  is  a 
general  mie  that  the  insured  will  be  re- 
leased from  complying  with  a  contract  to 
snbmlt  the  loss  under  a  fire  policy  to  arbi- 
tration, as  a  condition  precedent  to  bringing 
a  suit  upon  tbe  policy,  by  any  conduct  on 
tbe  part  of  tbe  company's  representatives 
which  has  the  effect  of  preventing  an  ap- 
praisal from  being  bad  or  an  award  being 
mad&  Cooley's  Briefs  on  Insurance,  p.  S65& 
After  the  provision  of  the  policy  requir- 
ing an  arbitration  becomes  operative  as  In 
this  case,  by  the  execution  of  the  agreonent 
to  arbitrate  and  the  appointment  of  tbe 
arbitrators,  both  insurer  and  the  insured  are 
bound  to  act  In  good  faith  to  have  the  loss 
ascertained  In  accordance  with  the  provisions 
of  tbe  policy,  and,  if  either  party  acts  In 
bad  faith  so  as  to  defeat  the  object  of  tbe 
arbitration,  as  by  refusing  to  proceed,  or  by 
insisting  upon  the  selection  of  improper  ar- 
bitrators or  umpire,  or  by  undue  interfer- 
ence with  any  of  them  after  their  selection, 
tbe  other  party  Is  absolved  from  further  ob- 
ligation to  arbitrate,  and  is  not  bound  to 
enter  Into  an  agreement  for  another  arbitra- 
tion. Uhrlg  T.  Wllllamsburgh,  etc,  Co.,  101 
N.  T.  862,  4  N.  B.  745;  Hickerson  &  Co.  v. 
German-American  Ins.  Co.,  96  Tenn.  193,  33 
S.  W.  1041,  82  L  R.  A.  172,  176,  and  cases 
dted ;  Brock  v.  Dwelling  House  Ins.  Co.,  102 
Mich.  683,  61  N.  W.  67,  26  L.  R.  A.  623, 
47  Am.  St  Rep.  562,  569-571;  Powers  Dry 
Goods  Co.  T.  Imperial,  etc.,  Co.,  48  Minn. 
880.  389.  51  N.  W.  123 ;  Niagara,  ete.,  Co.  t. 
Bishop,  154  IlL  9,  39  N.  E.  1102,  45  Am. 
St  Rep.  105;  Kerr  on  Insurance,  pp.  666, 
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607,  and  cases  cited  In  notes.  It  was  said 
In  Read  v.  State  Ins.  Co.,  103  Iowa,  307. 
314,  315.  72  N.  W.  665,  64  Am.  St  Rep.  180, 
186 :  "The  law  seems  to  be  well  settled  that. 
If  either  party  to  an  agreement  to  arbitrate 
Intentionally  prevents  or  unreasonably  delays 
the  stipulated  method  of  adjusting  the  rights 
of  the  parties,  he  will  not  be  permitted 
to  plead  failure  to  arbitrate  as  a  defense  to 
an  action  subsequently  brought.  Uhrlg  T. 
Willlamsburgh,  etc.,  Co.,  101  N.  Y.  362,  4  N. 
E.  745;  Powers  Dry  Goods  Co.  v.  Imperial, 
etc.,  Co.,  48  Minn.  380,  51  N.  W.  123."  In 
Chapman  v.  Rockford  Ins.  Co.,  89  Wis.  572, 
62  N.  W.  422,  28  L.  R.  A.  409,  the  court  said: 
"♦  •  »  We  do  hold  that  the  parties  are 
bound  to  exercise  towards  each  other  the  ut- 
most good  faith,  and  proceed  with  all  rea- 
sonable diligence  to  procure  an  adjustment 
according  to  the  letter  and  spirit  of  the  con- 
tract It  Is  not  permissible  for  the  Insurers, 
under  the  provisions  of  the  standard  policy, 
to  arbitrarily  or  capriciously  demand  an  ap- 
praisal, simply  to  suspend  a  claim  for  a  loss, 
and  select  an  appraiser  who  will  perversely 
refuse  to  concur  In  tile  appointment  of  an  um- 
pire unless  be  resides  in  Chicago,  or  is  the 
kind  of  man  the  insurers  want  Such  a  course, 
if  tolerated,  places  the  assured  very  largely  at 
the  mercy  of  the  Insurers.  Any  attempt  on 
the  part  of  either  party  to  misuse  or  pervert 
the  provisions  of  the  standard  policy  for  an 
appraisal,  so  as  to  unreasonably  delay  an 
adjustment  or  to  secure  an  unjust  abatement 
of  an  honest  loss,  is  a  breach  of  good  faith, 
and  should  be  treated  as  a  waiver  of  the  con- 
dition, and  dispensing  with  the  necessity  of 
an  appraisal  or  warranting  a  resorjt  to  an 
action  without  one.  If  the  party  thus  preju- 
diced has  used  all  fair  and  reasonable  means 
and  diligence  on  his  part  to  secure  It.  To 
hold  otherwise  would  be  to  permit  the  party 
In  fault  to  profit  by  his  own  wrong."  In 
TJhrIg  v.  Willlamsburgh,  etc.,  Ins.  Co.,  101 
N.  X.  362,  365,  4  N.  E.  745,  It  was  laid 
down  that:  "Under  the  arbitration  clause. 
It  was  the  duty  of  each  party  to  act  in  good 
faith  to  accomplish  the  appraisement  in  the 
way  provided  in  the  policy,  and.  If  either 
party  acted  in  bad  faith  so  as  to  defeat  the 
real  object  of  the  clause,  it  absolved  the 
other  party  from  compliance  therewith,  and, 
if  either  party  refused  to  go  on  with  the  ar- 
bitration, or  to  complete  It,  or  to  procure  the 
appointment  of  an  umpire  so  that  there  could 
be  an  agreement  upon  appraisal,  the  other 
party  was  absolved."  It  was  held  in  North- 
ern Assurance  Co.  v.  Samuels  &  Jordt,  11 
Tex.  Civ.  App.  417,  33  S.  W.  239:  "Where 
an  insurer  demands  an  appraisement  of  a 
fire  loss,  but  fails  to  name  an  appraiser  and 
to  appear  at  the  time  and  place  designated, 
be  thereby  abandons  his  demand,"  and 
waives  the  right  to  an  appraisement  In  Mil- 
waukee Ins.  Co.  T.  Scballman,  188  III.  213, 
69  N.  E.  12,  a  letter  written  by  the  Insured 
to  an  agent  of  the  insurance  company  was  In- 
troduced  In   evidence,   for  the  purpose  of 


showing  the  Insured's  efforts  to  secure  an  ap- 
praisal, and  that  the  appraisal  was  waived 
by  the  failure  of  the  Insurance  company  to 
respond  to  the  request  for  the  same  as  made 
In  the  letter.  The  court  held  (page  223  of  188 
111.,  page  15  of  59  N.  E.)  that  whether  the  fail- 
ure to  respond  to  the  request  for  an  appraise- 
ment was  a  waiver  of  the  appraisal,  was  a 
question  to  be  determined  by  the  Jury.  The 
court  said  on  page  224  of  188  111.,  page  16  of  59 
N.  E.,  "  *  •  »  the  failure  to  respond  to  the 
letter  was  not  merely  a  waiver  of  appraisal 
by  such  agents,  but  was  a  waiver  of  apprai.<)- 
al  by  the  companies  themselves."  Whether 
the  arbitration  failed  on  account  of  the  fraud 
of  either  party,  and  whether  delay  or  failure 
to  demand  an  appraisal  or  to  proceed  with 
the  same  In  a  reasonable  time.  If  agreed  up- 
on, constitute  a  waiver,  are  questions  for  the 
Jury  to  determine.  McManus  v.  Western  As- 
surance Co.,  22  Misc.  Rep.  269,  278,  48  N.  T. 
Supp.  820;  s.  c.  43  App.  Dlv.  550,  559,  560. 
48  N.  Y.  Supp.  820;  Lamson,  etc.,  Ins.  Co.  v. 
Prudential  Fire  Ins.  Co.,  171  Mass.  433,  50  N. 
E.  943;  Chainless,  etc.,  Co.  v.  Security  Ins. 
Co.,  169  N.  Y.  304,  62  N.  B.  392 ;  Hamilton  v. 
Phoenix  Ins.  Co.,  61  Fed.  379,  9  C.  C.  A. 
530,  537-542 ;  Lancashire  Ins.  Co.  v.  Murphy. 
10  Kan.  App.  251,  255,  62  Pac.  729;  Fowble 
v.  Phcenlx  Ins.  Co.,  106  Mo.  App.  527,  530- 
532,  81  S.  W.  485;  Carp  v.  Queen  Ins.  Co.. 
104  Mo.  App.  502,  517,  518,  79  S.  W.  757,  and 
cases  cited;  19  Cyc.  of  Law  &  Proc.  959. 
Neither  party  will  be  permitted,  by  willfully 
or  negligently  postponing  the  appraisal,  to 
unreasonably  delay  the  adjustment  of  the 
controversy.  Otherwise  the  very  purpose  of 
arbitration,  which  Is  a  speedy  and  Inexpen- 
sive settlement  of  disputes  as  to  the  amount 
of  loss,  would  be  defeated. 

The  provision  of  the  policy  that  the 
loss  was  to  be  paid  60  days  after  due  notice 
and  satisfactory  proof  of  the  same  bad  been 
received,  according  to  the  terms  of  the  policy, 
did  not  give  appellant  after  It  had  agreed 
to  an  appraisal,  and  named  its  appraiser,  an 
absolute  right  to  60  days  within  which  to 
commence  the  appralsaL  When  the  agree- 
ment to  submit  to  appraisal  was  executed 
by  the  parties,  and  appellant  learned  that 
the  appraiser  selected  by  It  could  not  be 
present  at  the  time  fixed  to  commence  the 
appraisal,  it  was  the  duty  of  appellant  with- 
in k  reasonable  time,  to  select  another  ap- 
praiser who  would  proceed  without  unneces- 
sary delay,  to  the  performance  of  his  duties. 
The  right  of  appellant  to  have  an  appraisal 
under  the  agreement  therefor  was  not  indefi- 
nite as  to  time,  but  such  appraisal  must  be 
completed  within  a  reasonable  time,  and 
what  was  such  reasonable  time  depends  upon 
the  facts  of  the  case,  and  was  a  question 
for  the  Jury  to  determine.  Hamilton  t. 
Pboenix  Ins.  Co.,  supra,  and  cases  cited.  As 
was  said  in  Chainless  Cycle  Mfg.  Co.  v.  Se- 
curity Ins.  Co.,  169  N.  Y.  304,  310,  62  N.  E. 
394:  "Either  party,  however,  has  the  right 
to  require  an  appraisal  when  there  is  a  dit- 
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agreement  as  to  the  amount  of  tbe  loss. 
Silver  t.  Western  Assurance  Co.,  164  N.  Y. 
381,  58  N.  E.  284.  The  right  Is  not  Indefi- 
nite as  to  time,  but  must  be  exercised  within 
a  reasonable  period,  depending  upon  the  facts 
of  a  particular  case.  Neither  party  can  so 
use  the  rights  to  take  undue  advantage  of 
the  other,  but  both  must  act  in  good  faith. 
tJhrig  V.  Willlamsburgh  City  Fire  Ins.  Co., 
101  N.  Y.  3C2,  4  N.  E.  745;  Bishop  v.  Agri- 
cultural Ins.  Co..  130  N.  Y.  488,  29  N.  E.  844. 
It  Is  not  a  weapon  of  attack,  but  of  defense, 
and  a  party  who  Intends  to  use  It  must  give 
reasonable  notice  of  such  Intention,  for  its 
omission  to  do  so  will  be  evidence  of  waiver, 
more  or  less  conclusive  according  to  the  cir- 
cumstances. The  Insurer,  for  Instance,  know- 
ing that  the  insured  desires  a  prompt  ap- 
praisal or  an  adjustment,  so  that  the  prop- 
erty may  not  suffer  further  Injury  before  It 
is  sold,  cannot  postpone  its  demand  for  an 
appraisal  until  after  the  insured,  misled  by  Its 
acts,  has  been  placed  in  a  position  where  one 
Is  impossible." 

It  is  evident  from  the  authorities  cit-d,  that 
the  allegations  of  the  complaint  as  to  the 
waiver  of  proofs  of  loss,  and  waiver  of  ar- 
bitration, were  sufficient  to  require  that  said 
issues  be  submitted  to  a  Jury  for  determina- 
tion. It  follows  that  the  court  did  not  err 
in  overruling  the  demurrer  to  the  complaint 

Appellant's  plea  in  abatement  set  up  the 
provision  of  the  policy  sued  upon  in  provid- 
ing for  an  appraisal  of  the  amount  of  the 
loss;  a  dlBagreemeut  of  tbe  parties  as  to  the 
amount  of  the  loss;  the  execution  of  an  agree- 
ment for  an  appraisal  of  the  amount  of  tbe 
loss.  In  accordance  with  the  terms  of  the 
policy,  and  tbe  refusal  of  the  appellee  to 
proceed  therewith;  and  that  appellant  "had 
not  tn  any  manner  waived,  refused,  or  de- 
clined to  have  the  loss  or  damages  appraised; 
and  that  no  suit  or  action  upon  said  policy 
had  accrued  to  plaintiff  until  such  appraise- 
ment has  been  made."  The  second  para- 
graph of  reply  to  said  plea  in  abatement  con- 
tained substantially  the  same  allegations  con- 
cerning waiver  of  the  appraisal  clause  of 
said  policy  by  appellant  as  were  set  forth  In 
the  complaint  As  we  held,  said  allegations 
in  the  complaint  were  sufficient  upon  the 
question  of  waiver,  to  withstand  a  demurrer 
for  want  of  facts.  It  follows  that  the  court 
did  not  err  in  overruling  appellant's  demurrer 
to  said  second  paragraph  of  reply  to  the 
plea  In  abatement 

Appellant  complains  of  rulings  of  the  trial 
court  in  admitting  certain  evidence  on  the 
trial  of  the  plea  in  abatement  but  has  not 
pointed  out  the  page  and  line  of  the  record 
showing  the  rulings  of  the  court  in  admitting 
such  evidence,  nor  where  the  evidence,  as  so 
admitted,  may  be  found.  It  has  been  uni- 
formly held  by  this  court  that  it  would  not 
search  the  record  for  alleged  errors,  and  that 
unless  the  page  and  line  where  such  rulings 
may  be  found  are  cited,  they  will  not  be 
considered.    Ewbank's  Manual,  {  183,  p.  277; 


Indiana,  etc.,  Ry.  Co.  v.  Ditto,  168  Ind.  669, 
672,  64  N.  E.  222,  and  cases  cited. 

Appellant  contends  that  the  fourth  in- 
struction given  by  the  court  on  the  trial  of 
the  plea  in  abatement  "Is  wrong,  in  that  it 
advises  the  Jury  that  in  considering  whether 
the  defendant  had  waived  an  appraisal,  they 
should  consider  all  facts  and  circumstances, 
Including  the  condition  of  the  goods  at  and 
since  the  fire,  the  value  of  the  goods  at  the 
time  they  were  burned,  the  amount  of  the  in- 
surance, as  well  as  the  extent  of  the  damage 
by  fire,  whether  or  not  It  was  necessary  and 
prudent  to  have  an  early  appraisal  of  the 
goods,  whether  or  not  the  goods  were  damag- 
ing and  becoming  more  worthless,  what  ex- 
pense, if  any,  the  plaintiff  and  defendant 
were  put  to  In  an  effort  to  secure  such  an 
appraisal."  The  objection  stated  to  this  In- 
struction Is  that  "the  rights  and  obligations 
of  the  parties  were  contractual  and  absolutely 
fixed  by  the  terms  of  the  policy";  that  the 
condition  of  the  goods  at  and  since  the  fire 
and  the  other  matters  mentioned  in  said  in- 
struction were  Immaterial,  and  had  nothing 
to  do  with  fixing  the  time  within  which  the 
defendant  might  investigate  and  reach  its 
conclusions  as  to  the  amount  of  the  dam- 
ages and  loss.  That  is  fixed  by  tbe  contract 
It  has  60  days  within  which  to  make  such 
Investigation  Including  the  right  of  apprais- 
al. True,  in  case  of  disagreement  as  to 
the  amount  of  loss,  appellant  had  the  right 
to  demand  an  appraisal,  and  this  right  was 
contractual,  but  when  an  appraisal  has  been 
agreed  upon,  as  in  this  case,  there  is  no  provi- 
sion in  the  policy  giving  appellant  00  days, 
or  any  other  definite  time.  In  which  to  com- 
mence or  complete  an  appraisal.  The  rule, 
as  heretofore  stated  in  this  opinion,  is  that, 
after  the  agreement  of  appraisal  had  been 
made,  the  same  must  be  completed  within  a 
reasonable  time,  and  what  Is  such  reasonable 
time  depends  upon  the  facts  and  circum- 
stances of  the  case,  and  is  to  be  determined 
by  the  Jury.  It  is  clear  from  what  we  have 
said  In  disposing  of  the  objections  to  the 
sufficiency  of  the  complaint  that  said  in- 
struction Is  not  open  to  the  objections  urged. 

The  fifth  instruction  given  on  tbe  trial  of 
the  plea  In  abatement  Is  objected  to  on  the 
ground  that  It  advises  the  jury  they  have 
the  right  to  Inquire  as  to  the  motives  the 
defendant  had  in  asserting  a  contractual 
right  The  said  instruction  reads  as  fol- 
lows: "I  Instruct  you  that  the  provisions  in 
tbe  policy  sued  on  by  the  plaintiff  and  set 
forth  in  the  plea  in  abatement  which  re- 
quires that  In  the  event  of  a  disagreement 
as  to  the  amount  of  the  loss,  tbe  loss  and 
damage  shall  be  submitted  to  an  appraisal, 
may  be  waived,  even  after  an  agreement  Is 
signed  In  writing,  by  conduct  on  the  part  of 
either  party  that  evidences  a  deliberate  in. 
tentlon  and  purpose  to  defeat  the  object  of 
the  appraisal,  or  to  put  one  of  tbe  parties 
to  unnecessary  expense,  with  a  view  to  coer- 
cing an  unjust  settlement  of  such  loaSi  but 
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It  Is  for  yon  to  determine  from  tbe  facts  in 
this  case  whether  any  such  conduct  has  been 
proven  In  this  case."  Said  Instruction  Is  In 
harmony  with  the  law  as  already  declared 
In  this  opinion,  and  no  error  was  committed 
In  giving  It  to  the  Jury. 

Another  instruction  on  tbe  trial  of  the  plea 
In  abatement  Is  objected  to  because  It  "ad- 
vises the  Jury  to  put  a  liberal  construction 
upon  the  provision  of  the  policy  against 
watver,  when  it  Is  the  duty  of  the  court  to 
construe  the  provisions  of  the  policy  and  not 
the  Jury."  Said  instruction  did  not  author- 
ize tbe  Jury  to  construe  said  provision  of  tbe 
policy,  and  Is  not  open  to  tbe  objection  urged. 

It  Is  next  contended  that,  on  tbe  trial  of 
the  plea  In  abatement,  there  was  no  evidence 
to  show  that  appellant  waived  the  right  to  an 
appraisal,  and  that,  therefore,  the  verdict 
of  the  Jury  on  that  Issue  was  not  sustained 
by  sufficient  evidence,  and  was  contrary  to 
law.  It  would  unduly  extend  this  opinion 
to  set  ont  the  evidence,  but,  after  a  careful 
examination  of  the  same,  we  are  unable  to 
say  that  the  verdict  of  the  Jury  was  not  fully 
sustained  thereby. 

Appellant  complains  of  the  action  of  the 
court  In  striliing  out  the  second  and  third 
paragraphs  of  bis  answer  to  tbe  complaint, 
which  alleged  the  same  matters  in  bar  of 
the  action  that  It  had  set  up  la  Its  plea  in 
abatement,  and  also  the  action  of  the  court 
In  excluding  all  evidence  offered  by  It  on  the 
trial  of  the  merits  of  the  cause,  for  the  pur- 
pose of  showing  that  it  had  not  waived  the 
appraisal  clause  of  said  policy.  Appellant, 
by  pleading  the  provision  of  the  policy  for 
the  arbitration  of  the  amount  of  the  loss, 
and  that  It  bad  not  waived  tbe  same.  In 
abatement  of  the  action  and  procuring  a 
trial  thereon,  assumed  the  position  that  the 
same  was  in  abatement  of  tbe  action,  and  In- 
duced the  court  to  so  hold,  and  could  not 
thereafter  change  Its  position  and  successful- 
ly claim  that  the  matter  so  pleaded  in  abate- 
ment was  a  matter  in  bar  of  the  action,  and 
thus  secure  another  trial  of  the  same  ques- 
tion In  tbe  same  action.  State  v.  Board,  etc. 
(Ind.  Sup.)  76  N.  E.  986, 1001,  1002,  and  cases 
cited;  BIgelow  on  Estoppel  (5tb  Ed.)  673, 
717-723.  The  trial  court  committed  no  re- 
versible error  in  any  of  said  rulings. 

Appellant  assigned  as  grounds  for  a  new 
trial  of  tbe  cause  on  its  merits  tbe  giving  of, 
and  refusal  to  give,  a  number  of  Instructions, 
but  as  said  motion  was  overruled  on  July  1, 
1903,  and  the  exceptions  to  the  giving  and 
refusal  to  give  said  instructions  were  not 
taken  until  afterwards  on  July  3,  1903,  no 
question  Is  presented  as  to  the  correctness 
of  said  Instructions,  or  either  of  them. 

Assigning  the  giving  of  an  Instruction  to 
the  jury,  or  other  ruling  of  the  trial  court, 
as  a  cause  for  a  new  trial,  presents  no  ques- 
tion to  the  trial  court  as  to  the  correctness 
of  such  instruction  or  ruling  unless  an  ex- 
cation  has  been  properly  talien  thereto.  El- 
liott's Appellate  Procedure,  U  023,  624,  795. 


It  Is  true  that  section  1  of  the  act  of  IOCS 
(Acts  1903,  p.  338,  c.  193)  provides  that  "ex- 
ceptions to  giving  and  refusing  to  give  in- 
structions  may  be  tal^en  at  any  time  during 
the  term,"  but  this  must  be  construed  In 
connection  with  the  eighth  clause  of  section 
568,  Bums'  Ann.  St  1901.  which  provides  a 
new  trial  may  be  granted  for  "error  of  law 
occurring  at  the  trial  and  excepted  to  by  tbe 
party  making  the  application."  When  so 
construed.  It  is  clear  that  such  exceptions, 
to  have  any  force,  must  be  taken  at  least 
before  the  motion  for  a  new  trial  Is  ruled 
upon  by  the  trial  court,  because  said  clause 
only  authorizes  tbe  trial  court  to  grant  a  new 
trial  when  the  error  of  law  complained  of 
has  been  excepted  to,  before  the  motion  there- 
for Is  ruled  upon. 

During  the  progress  of  the  trial  objection 
was  made  by  appellee  to  certain  evidoice 
offered  by  appellant,  which  objection  was 
overruled  and  the  evidence  admitted;  the 
court  at  the  time  informing  tbe  juiy  of  tbe 
purposefor  which  the  evidence  was  admitted. 
Appellant  excepted  to  this  action  of  the  court 
and  assigned  the  same  as  one  of  Its  causes 
for  a  new  trial. 

It  is  urged  by  appellant  that  section  1  of 
the  act  of  1903  (Acts  1903,  p.  338,  c.  193)  re- 
quires that  all  instructions  given  by  the  court 
of  its  own  motion  shall  be  in  writing,  and 
that,  therefore,  "tbe  court  erred  In  giving 
said  instruction  orally."  The  provision  of 
said  section  requiring  the  Instruction  "given 
by  tbe  court  of  Its  own  motion"  to  be  in 
writing,  only  applies  to  instructions  given 
at  the  close  of  the  argument,  and  not  to 
what  the  court  may  say  during  the  progress 
of  the  trial  calling. the  attention  of  tbe  jury 
to  the  purpose  for  which  certain  evidence  is 
admitted. 

We  are  satisfied  from  an  examination  of 
tbe  evidence  that  the  verdict  was  sustained 
by  sufllcient  evidence^  and  was  not  contrary 
to  law. 

Other  ruling  of  the  court  are  objected  to, 
but,  even  If  Erroneous,  they  are  not  of  such 
a  character  as  would  authorize  a  reversal  ot 
the  cause. 

Judgment  affirmed. 


(39  iDd.  App.  432) 

DINSON  V.  DROSTA.    (No.  6.117.) 

(Appellate  Court  of  Indiana,   Division  No.  2. 
Jan.  31. 1907.) 

1.  JOBT  — RlOHT  TO  JnaT  TBIAL  —  REFOWtA- 
TOBIES — COMMITMKRT. 

A  proceedinK  to  commit  an  infant,  in  cpn- 
sequence  of  her  incorrigible  conduct  and  tbe  un- 
fitness of  her  parents,  to  the  industrial  school 
for  jtirls,  in  accordance  with  Acts  1003,  p.  516, 
c.  237,  creating  a  juvenile  court  with  authority 
to  conunit  persons  to  the  induEtrial  school  for 
girls,  and  chapter  35.  p.  91,  authorizing  the 
court  to  commit  a  girl  to  the  industrial  school 
for  girls,  is  not  a  criminal  action,  and  the  girl 
is  not  entitled  to  a  jury  trial,  the  power  con- 
ferred being  of  the  same  character  as  the  juris- 


Digitized  by 


Google 


lad.); 


NATIONAL  BISCUIT  CO.  r.  WILSON. 


t8 


dktioa  ezerdsed  by  •  court  ot  chancery  over 
tbe  person  of  an  infant. 

rBd.  Note.— For  case*  in  point,  see  Cent.  Die 
Ttd.  81.  Jury,  i  138.] 

S.  AiTKAi.  —  Cotatmaan    to    Isdubtbux. 
School. 

In  the  absence  of  a  statute  Kivinc  a  rirbt 
of  appeal  from  a  judgment  of  the  javeDile  court 
committiBg  a  Ctrl  to  the  industrial  school  for 
irirls.  no  appeal  lies  from  the  Judsment  of  com- 
mitment. 

Appeal  from  Circnlt  Coort  Clark  County ; 
H.  C.  Montgomery,  Judge. 

Proceedings  by  Samatba  J.  Drosta  for  the 
commitment  of  Lula  Dinson  to  the  Industrial 
School  for  Glrla.  From  a  Judgmoit  of  com- 
mitment; Lala  Dlnaon  appeals.  Appeal  dla- 
mlaaed. 

L.  A.  Dongtafls,  for  appellant  0.  W.  Miller, 
C  C.  Hadley,  W.  B.  Oeake,  and  H.  M.  Dowl- 
tag,  for  appeileei 

ROBT,  P.  J.  This  proceeding  was  begun 
by  filing  an  afDdavit  In  which  It  was  charged 
that  appellant,  a  girl  11  years  old,  ought,  in 
tfonaeqnence  of  Incorrigible  conduct,  to  be 
committed  to  the  Indiana  Industrial  School 
for  Girls,  and  that  the  moral  depravity  of 
her  parents  was  such  that  they  were  inca- 
pable and  unwilling  to  exercise  proper  care 
Dver  her.  Trial  was  had,  the  court  found 
that  the  complaint  was  true,  and  the  child 
was  committed  to  the  Institution  as  prayed. 
The  proceeding  was  In  accordance  with  the 
provisions  of  Act  Mardi  10,  1903  (Acts  1903, 
p.  Bie,  c.  237 ;  Bums'  Ann.  St.  1905,  f  1436), 
and  Act  F^.  20,  1903  (Acts  1003,  p.  91. 
e.  85;  Bums'  Ann.  St  1905,  f  8273). 

The  argument  made  la  support  of  the  ap- 
peal Is  based  upon  the  proposition  that  the 
action  Is  a  criminal  one;  that  the  defendant 
was  denied  trial  by  lury,  to  which  she  was 
entitled ;  and  that  the  finding  of  the  court  is 
not  sustained  by  sufficient  evidence,  and  Is 
contrary  to  law.  In  support  of  this  argu- 
ment an  Impassioned  appeal  Is  made.  It  Is 
said :  "We  urge  upon  the  court  consideration 
of  the  fact  that  this  appellant  Is  a  little  glrL 
If  time  lasts  and  she  Is  spared  to  life,  she 
will  be  a  woman.  The  character  of  the  judg- 
ment fastens  a  stain  on  her  and  on  her  good 
name  that  can  never  be  removed  in  the  eyes 
of  the  people.  •  •  •  If  it  was  all  true  as 
charged  against  her  mother,  It  is  ghastly  to 
think  of  this  child  being  branded  for  life  with 
shame  because  the  court  believed  her  mother 
to  be  bad.  The  whole  of  her  temporal  life, 
and  iwsslbly  her  eternal  destiny,  depends  up- 
on the  reversal  of  this  cause."  In  view  of 
the  foregoing,  it  may  not  be  Improper  to  say 
that  it  proceeds  upon  an  entirely  erroneous 
hypothesis.  In  the  first  place  this  is  not  a 
criminal  action.  The  defendant  was  not  en- 
titled to  a  trial  by  Jury,  and  the  Judgment  does 
not  attach  a  stigma  to  her.  On  the  contrary. 
It  takes  her  away  from  an  envlroment  in- 
consistent with  her  continued  virtue  and 
happiness,  to  the  end  that  she  may  become, 
as  she  undoubtedly  will,  a  good  woman,  and 
80N.EL-« 


the  Judgment  is  fully  sustained  by  ttie  evi- 
dence. The  power  conferred  upon  the  Juve- 
nile court  under  this  act  Is  of  the  same 
character  as  the  Jurisdiction  exercised  by 
courts  of  chancery  over  the  person  and  prop- 
erty of  Infants,  and  flows  from  the  general 
power  and  du^  of  the  state  parens  patrla 
to  protect  those  who  have  no  other  lawful 
protector.  The  presumption  Is  that  children 
will  be  properly  taken  care  of  by  their  par- 
ents, but,  when  this  presumption  Is  removed 
and  the  parent  Is  shown  to  be  unfit  for  and 
derelict  In  the  performance  of  his  duty,  the 
state  Intervenes  In  the  Interest  of  the  child. 
Jarrard  r.  State,  116  Ind.  98,  17  N.  B.  012; 
Petition  of  Ferrler,  103  IlL  807,  43  Am.  Rep. 

The  right  to  an  appeal  Is  not  an  Inherent 
one,  but  Is  of  statutory  origin.  No  statute 
has  been  pointed  out  giving  a  right  of  appeal 
from  Judgments  of  the  Juvenile  court  and  we 
do  not  know  of  any  such  statute,  In  the 
absence  of  which  the  appeal  cannot  be  en- 
tertained.   Elliott's  Appellate  Procedure,  |  75. 

Appeal  dismissed. 


NATIONAL  BISCUIT  CO.  ».  WILSON. 

(No.   6,711.)! 

(Appellate  Court  of  Indiana,  Division  No.  i. 

Feb.  6,  1007.) 

1.  TaiAL  —  SpICIAI,   FlNDINa»-lN0OR8I8TXRl 
WITH   QlNEBAL   ViBDICI. 

In  a  complaint  In  an  action  for  personal 
Injuries  snatained  by  the  falling  of  a  freight 
elevator,  the  first  paragraph  alleged  the  general 
lack  of  repair  of  the  elevator  and  the  ma- 
chinery oonnected  therewith,  and  that  defendant 
had  negligently  failed  to  inspect  the  same  and 
had  allowed  it  to  become  out  of  repair,  and  that 
.'.,"'4!,?''  *•'  Its  defective  condition,  the  elevator 
fell.  The  second  paragraph  further  alleged  that 
defendant  negligently  failed  to  provide  safety 
appliances,  and  that,  by  reason  thercot  the 
elevator  fell.  The  third  paragraph  alleged  that 
tbe  defective  condition  of  the  elevator  caused 
it  to  jar  the  load  so  far  out  of  poRition  that 
it  caught  on  the  floor  and  held  the  elevator 
until  the  machinery  broke.  There  was  a  general 
verdict  for  plahitiff,  and  answers  to  special 
Interrogatories  were  made  that  the  accident  was 
not  caused  by  the  load  catching  on  the  floor,  and 
that  the  elevator  was  furnished  with  safety 
appliances  usually  placed  upon  freight  elevators. 
aeu,  that  the  findings  did  not  entitle  defend- 
ant to  a  Judgment  notwithstanding  the  general 
verdict 

[Ed.  Note.— For  cases  in  point  see  Cent  Die. 
vol.  40,  Trial,  {{  857-860.]  * 

2l  Masteb  and  Sebvant  —  Actions  fob  In- 
jur tEs— Issues  AND  Proof. 

In  an  action  for  personal  injuries  sustained 
by  the  falling  of  a  freight  elevator,  a  paragraph 
of  the  complaint  alleged  the  general  lack  of 
repair  of  the  elevator  and  machinery  connected 
therewith ;  that  defendant  had  n<>eligently  failed 
to  inai)ect  the  elevator  and  machinery,  and  had 
allowed  the  same  to  become  out  of  repair; 
and  that  by  reason  thereof,  the  elevator  fell. 
And  also  alleged  that  defendant  neglected  to 
place  or  provide  safety  devices,  whereby  the 
elevator  fell.  Beld,  that  evidence  tending  to 
show  not  that  the  device  was  never  provided 
but  that  It  was  in  a  defective  condition  was 
relevant 

I  Ed.  Note.— For  cases  In  point  see  Cent  OIk 
ToL  34.  iloater  and  Servant  i  80dj 


>  See  S3  N.  E.  ns. 


Digitized  by 


Google 


34 


80  NORTHEASTERN  REPORTER. 


(Ind. 


5.  Same— Safe  Appliances— Fbeight  Eleva- 
tor. 

It  is  the  duty  of  a  master  who  furnishes 
an  elevator  for  the  use  of  his  employes  to 
use  reasonable  care  to  furnish  a  safe  elevator 
and  reasonable  care  to  keep  it  safe,  and  such 
care  applies  as  well  to  the  safety  appliances 
which  are  in  fact  attached  as  to  any  other  part 
of  the  machine. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {  208.] 

4.  Same  —  Evidence  of  Neoligence  —  Res 

Ipsa  Loquitub. 

Where  a  safety  clutch  in  a  freight  elevator 
wholly  failed  to  act  when  an  emergency  arose, 
and  the  servant  in  no  way  contributed  to  such 
failure,  its  failure  to  act  affords  evidence  of 
negligence  on  the  part  of  the  master  under  the 
doctrine  of  res  ipsa  loquitur. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  881,  882.] 

6.  Tbial— Instructions— OoNSTBUCTioN   of 
Chaboe  as  a  Wuole. 

In  an  action  for  personal  injuries,  the  prin- 
cipal clause  of  an  instruction  was  that  "the 
law  affords  no  fixed  rule  by  which  damages 
can  be  established  but  leaves  it  to  your  sound 
discretion  to  allow  such  sum  as  to  your  honest 
judgment  will  fairly  compensate  him  for  such 
loss."  By  another  instruction  the  jury  was 
told  that,  after  it  had  considered  and  weighed 
all  the  evidence,  it  should  return  such  verdict 
"as  you  find  justified  by  the  evidence  given  in 
this  cause."  Held,  that  error  in  this  clause, 
when  separated  from  its  context,  in  that  it  left 
Ibe  jury  free  to  exercise  their  judgment  without 
regard  to  the  evidence,  was  cured  by  taking  the 
tiostruction  in  counection  with  its  context  and 
the  instruction  given. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §§  703-718.] 

On  rehearing.    AfiBrmed. 

For  former  opinion,  see  78  N.  E.  251. 

ROBY,  p.  J.  Action  by  appellee.  The  com- 
plaint is  In  three  paragraphs.  The  aver- 
ments common  to  tbem  all  are  that  the  appel- 
lant owned  and  operated,  on  October  16th, 
a  freight  elevator  in  n  certain  building  In  the 
city  of  Indianapolis;  that  said  building  was 
five  stories  high,  including  a  basement ;  that 
on  said  day  and  long  prior  thereto,  appel- 
lant had  loaded  said  elevator  beyond  Its 
capacity,  and  by  reason  thereof  and  by  rea- 
son of  long-continued  use,  without  Inspection 
or  repair,  the  same  had  become  greatly  worn 
and  weakened,  thereby  causing  It  and  the 
machinery  therein  to  be  unsafe.  Insecure,  and 
unfit  for  the  purpose  for  which  It  was  tised ; 
that  each  and  every  one  of  the  parts  of  said 
machinery  were  worn,  cracked,  broken,  out  of 
place,  and  untrue  in  Its  gearing,  causing 
said  elevator  to  run  bard  and  with  great 
strain  upon  Its  various  parts,  and  that,  by 
reason  of  such  condition,  a  large  cogwheel 
In  the  roller  round  which  the  cables  and 
ropes  ran,  gave  way  and  broke  at  the  time 
of  appellee's  Injury  on  said  day ;  that  It  bad 
negligently  failed  to  Inspect  said  elevator  and 
the  machinery  connected  therewith,  and  neg- 
ligently allowed  the  same  to  so  become  and 
remain  out  of  repair.  It  Is  also  averred  that 
appellee  was  In  the  employment  of  the  appel- 
lant iis  an  outdoor  salesman  from  the  ^ring 
of  1900  until  the  latter  part  of  September, 
and  after  that  in  the  building  referred  to; 


that  by  its  order  be  was  unloading  flour  from 
cars  into  said  building  and  conveying  the 
same  to  the  third  floor  thereof  by  means  of 
said  elevator;  that  the  flour  was  loaded  upon 
the  ground  floor ;  that  he  was  ascending  with 
a  load  thereof,  and  Just  before  the  same 
reached  the  floor  where  said  flour  was  to  be 
unloaded,  the  said  elevator,  by  reason  of  Its 
defective  condition,  as  set  forth  In  great  de- 
tail, fell  to  the  basement,  whereby,  etc.  Lack 
of  knowledge  of  said  defects  by  appellee  and 
the  possession  of  the  same  by  appellant  arc 
averred.  Originally  there  were  two  defend- 
ants, but  the  demurrer  of  one  of  them  hav- 
ing been  sustained  to  the  complaint,  it  went 
out  of  the  case  and  is  not,  therefore,  re- 
ferred to.  In  the  second  paragraph  additional 
averments  are  made  to  the  effect  that  It  was 
the  duty  of  appellant  to  keep  said  elevator  In 
a  safe  condition ;  "with  proper  safety  devices, 
whereby  the  cab  and  car  In  said  elevator 
could  be  securely  held  in  the  event  of  an  ac- 
cident"; that  It  had  negligently  failed  to 
place  "any  such  safety  devices  or  S8'»ty 
catches,  and  that  It  knew,  or  by  the  exercise 
of  ordinary  care  could  have  known,  that  no 
such  safety  devices  were  upon  said  elevator" ; 
and  that,  by  reason  of  its  negligence  "in  not 
placing  safety  devices  or  safety  catches  on 
said  elevator  to  securely  hold  the  same  ir. 
case,  of  accident,  and  by  reason  of  no  such 
safety  devices  or  catches  being  placed,  said 
elevator  fell,  eta"  The  third  paragraph  con- 
tained averments  to  the  effect  that  said 
elevator  bad  become  untrue  and  out  of  plumb ; 
that,  in  hauling  heavy  loads,  by  reason  of 
said  condition,  "it  wabbled,  rocked,  and  shook 
from  side  to  side" ;  that  after  the  flour  had 
been  placed  thereon  and  said  elevator  set  in 
motion,  by  reason  of  Its  untrue  condition,  it 
rocked  from  side  to  side,  thereby  causing  one 
of  the  trucks  on  which  said  flour  was  placed, 
to  roll  until  the  comer  thereof  caught  on  one 
of  the  floors  In  said  bnilding  and  that  by  rea- 
son tbereof  and  the  absence  of  safety  catches 
said  elevator  fell,  etc.  The  issue  was  formed 
by  a  general  denial.  It  was  submitted  to  a 
Jury  and  a  verdict  returned  for  appellee  In 
the  sum  of  $4,000,  together  with  answers  to 
54  interrogatories.  Appellant's  motion  for 
Judgment  on  said  answers  was  overruled  as 
was  its  motion  for  a  new  trial,  and  such 
rulings  are  assigned  as  error,  Judgment  hav- 
ing been  rendered  upon  the  verdict. 

The  Jury  found  in  the  answers  to  Inter- 
rogatories that  the  accident  was  not  caused 
by  the  load  catching  upon  the  joists  of  the 
second  floor.  It  therefore  affirmatively  ap- 
pears that  the  particular  charge  contained 
In  the  third  paragraph  of  complaint  did  not 
form  the  basis  of  the  verdict.  It  also  stated 
that  the  elevator  was  furnished  with  safety 
appliances  usually  placed  upon  freight  ele- 
vators. Tbese  two  findings  are  substantially 
the  only  ones  tending  to  exonerate  appellant 
from  the  negligence  charged,  and,  as  against 
the  presumptions  attendant  upon  the  general 
verdict,    they    are   ineffective.    There  was, 
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therefore,  no  error  In  OTemiling  the  motion 
for  Judgment  upon  the  answers  to  Inter- 
rogatories. 

The  grounds  for  a  new  trial  stated  In  the 
motion  to  which  appellant's  argument  Is  di- 
rected, are  that  the  evidence  was  not  suffi- 
cient to  sustain  the  verdict,  and  that  the 
court  erred  in  giving  instructions  5,  7,  and  23. 
Its  Initial  proposition  in  support  of  the  first 
ground  stated  is  that  "the  appellee  complete- 
ly failed  to  produce  any  evidence  that  any 
lack  of  repair  In  the  elevator  in  any  way 
caused  the  accident,"  and  that  "he  also  failed 
to  prove  any  negligence  on  the  part  of  the 
appellant  in  falling  to  repair  defects,  even 
if  we  assume  they  existed."  Under  the  Is- 
snes  it  devolved  upon  appellee  to  establish  his 
averment  that  the  elevator  was  unsafe  and 
that  appellant  knew,  or  by  reasonable  in- 
spection might  have  known,  of  such  fact. 
It  Is  difficult  to  summarize  evidence  which 
comprises  the  testimony  of  so  many  wit- 
nesses as  were  examined  in  this  case,  and 
the  fact  that  the  evidence  most  favorable  to 
appellee  must  be  taken  as  true  where  there  la 
a  conflict,  and  that  the  inferences  most  favor- 
able to  him  must  be  drawn  when  there  is  room 
for  more  than  one  inference,  tends  to  make 
such  summary  unsatisfactory,  and  many 
times  apparently  unfair.  But,  briefly  stated, 
the  evidence  tended  to  show  that  the  eleva- 
tor in  question  had  been  operated  for  several 
years;  that  occasional  repairs  bad  been  made 
upon  It;  that  Its  motion  was  vibratory  and 
unusual  to  such  an  extent  as  to  attract  at- 
tention: that  It  was  heavily  loaded  at  times 
and  considerably  used;  that  it  was  equipped 
with  safety  appliances  which  failed  to  work 
on  the  occasion  of  the  accident  complained 
of;  that  the  durability  of  such  machinery 
depended  upon  the  care  taken  of  it,  and  an 
inference  that  the  elevator  had  become  un- 
safe as  averred  In  the  complaint,  was  not  un- 
warranted or  arbitrary.  "Considering  the 
very  dangerous  character  of  the  machine  un- 
der consideration,  and  the  dreadful  conse- 
quences which  usually  result  from  an  ac- 
cident, it  is  obvious  that  the  rule  of  reason- 
able care  already  considered  which  is  satis- 
fled  with  nothing  less  than  the  measure  of 
care  proportionate  to  the  risk  or  the  danger 
to  be  avoided,  puts  upon  the  master  an  exact 
and  continuing  duty  of  Inspection."  Thomp- 
son's Negligence,  vol.  4,  {  3902.  One  witness 
testified  that  "the  vibratory  motion  was  very 
pronounced  with  a  heavy  load — very  much 
80.  I  have  even  noticed  It  when  bringing 
down  small  loads.  When  the  elevator  is 
loose,  there  would  be  orders  for  some  one  to 
go  around  and  tighten  it  up."  It  appearing 
that  the  condition  which  preceded  the  acci- 
dent bad  continued  for  a  considerable  length 
of  time,  the  jury  might  Infer  that  appellant 
had  failed  in  its  duty  of  Inspection  so  that 
the  verdict  cannot  be  said  to  be  without 
support.  The  fall  of  an  elevator  is  likely  to 
imperii  life.  The  character  of  Its  use  Is 
known  to  the  owner,  and  he  is  bound  to  ex- 


ercise reasonable  care,  which  is  care  propor- 
tionate to  the  risk.  One  precaution  which 
he  may  take  is  to  affix  safety  clutches  so 
that  in  the  event  of  an  accident  its  serious 
consequences  may  be  averted. 

It  is  insisted  that  the  averments  contained 
in  the  second  paragraph  of  complaint  only 
go  to  the  entire  absence  of  a  safety  clutch 
and  not  to  its  imperfect  condition,  and  that, 
the  machine  appearing  to  have  been  equipped 
with  such  clutch,  the  charge  of  negligence 
connected  therewith  is  unproven.  The  aver- 
ment is  that  appellant  had  failed  to  keep  said 
elevator  in  a  safe  condition  with  proper 
safety  devices  but  the  construction  contend- 
ed for  may  be  granted  without  In  anywise 
changing  the  relevancy  of  evidence  tending 
to  show  that  such  device  was  not  in  proper 
condition,  since  the  general  averments  deny 
that  it  was  In  a  safe  and  proper  condition  at 
the  time  of  the  accident,  it  being  a  part  of 
the  machine  at  all  times.  It  is,  however, 
contended  that  the  owner  of  a  freight  eleva- 
tor is  under  no  obligation  to  equip  the  same 
with  a  safety  device,  citing  Slevers  v.  Peters 
Box  &  Lumber  Co.,  151  Ind.  642,  50  N.  B.  877, 
^2  N.  E.  399.  In  that  case  the  general  ver- 
dict was  for  the  defendant,  and  what  the  Su- 
preme Court  held,  and  all  it  did  hold,  was 
that  it  could  not  be  said,  as  against  the  ver- 
dict and  as  matter  of  law,  that  freight  ele- 
vators must  be  so  equipped.  In  this  case  the 
Jury  might  have  found  the  appellant  negli- 
gent upon  proof,  had  It  been  made,  that  no 
safety  appliance  was  provided,  and  the  court 
would  not  undertake  to  say  that  such  con- 
clusion of  fact  was  unwarranted  any  more 
than  it  would  undertake  to  say,  had  a  ver- 
dict been,  as  It  was  In  the  Slevers  Case,  for 
the  defendant,  that  it  could  not  stand.  It 
is  the  duty  of  one  who  furnishes  an  elevator 
for  the  use  of  his  employes  In  transporting 
freight  from  one  floor  of  his  building  to  an- 
other to  use  reasonable  care  to  furnish  a  safe 
elevator  and  reasonable  care  to  keep  it  safe, 
and  such  care  applies  as  well  to  the  safety 
appliances  which  are  in  fact  attached,  as  to 
any  other  part  of  the  machine.  Diamond, 
etc.,  Co.  V.  Edmonson,  14  Ind.  App.  594,  43 
N.  E.  242;  Slevers  v.  Peters,  etc.,  Co.  supra. 
The  purpose  of  a  safety  clutch  is  to  catch 
and  hold  the  elevator  In  the  event  that  the 
machinery  ordinarily  employed  in  raising  and 
lowering  it  shall  for  any  reason  fall  to  per- 
form Its  work.  It  must  be  presumed  that 
such  an  appliance,  properly  constructed  and 
In  good  repair,  will  answer  the  purpose  for 
which  it  is  designed.  Kleibaz  v.  Middleton, 
etc.,  Co.  (Mass.)  62  N.  E.  371.  There  Is  evi- 
dence tending  to  show  that  such  device  was 
not  in  good  condition.  It  may  have  failed 
to  do  Its  work  because  of  Inattention;  It 
may  have  become  rusted  or  out  of  adjust- 
ment, and  such  possibilities  are  reinforced 
by  the  rule  "res  Ipsa  loquitur"  ("the  thing 
Itself  speaks")  a  rule  which  is  said  by  a 
standard  text-writer  to  "become  a  simple 
question    of    common    sensa"     .Whlttaker's 
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Smith  on  Negligence.  525  (422).  In  order 
that  the  doctrine  of  res  Ipsa  loquitur  be  ap- 
plicable, It  must  appear  that  both  the  duties 
of  inspection  and  use  were  In  the  control  of 
the  party  charged  at  the  time  of  the  injury. 
Wigmore,  Evidence,  S  2509,  notes  1,  2.  The 
safety  clutch,-  because  of  its  peculiar  func- 
tion, has  no  work  to  do  except  when  an  emer- 
gency arises.  If  it  wholly  fails  to  act  when 
such  emergency  arises,  such  failure  Is  a  fact 
which  speaks  for  itself  and  furnishes  some 
evidence  of  an  Insufficiency  of  or  defect  in 
such  appliance.  Sbafer  y.  Lacock,  108  Fa. 
4Sn,  32  Atl.  44,  29  L.  R.  A.  254;  Griffin  v. 
Manice,  166  N.  Y.  188,  69  N.  E.  925,  52  L.  B. 
A.  922,  82  Am.  St.  Bep.  630;  Springer  T. 
Pord,  189  111.  430,  59  N.  E.  933,  52  L.  B.  A. 
430,  82  Am.  St.  Rep.  464;  Treadwell  v.  Whit- 
tier,  80  Cal.  574,  22  Pac.  266,  5  L.  B.  A.  498, 
13  Am.  St  Rep.  175;  Graham  t.  Badger,  1G4 
Mass.  42,  41  N.  E.  CI;  Goodsell  v.  Taylor, 
41  Mtan.  207,  42  N.  W.  873,  4  L.  B.  A.  673, 
16  Am.  St  Bep.  700;  Edwards  v.  Manufac- 
turers, etc..  Co.  (B.  I.)  61  Atl.  646,  2  L.  E. 
A.  (N.  S.)  744  and  notes.  Westland  y.  Gold 
Coin  Mines,  41  C.  O.  A,  193,  101  Fed.  59. 
Neither  is  the  rule,  in  its  application,  limited 
to  cases  In  which  the  technical  relation  of 
carrier  and  passenger  exists.  That  it  might 
be  invoked  by  one  Injured  through  the  fall 
of  a  passenger  elevator  is  undoubtedly  true. 
"While  It  Is  true  that  the  courts  uniformly 
hold  that  a  person  or  corporation  operating 
an  elevator  for  passengers  are  held  to  the 
highest  degree  of  care,  the  same  as  common 
carriers,  whereas  one  operating  a  freight  ele- 
vator upon  which  employes  ride  In  the  dis- 
charge of  their  duty,  are  held  to  a  lower  de- 
gree of  care,  this  distinction  does  not  affect 
the  application  of  the  doctrine  of  res  ipsa 
loquitur."  Womble  v.  Grocery  Co.,  135  N. 
C.  475,  481,  47  S.  E.  493;  Houston  v.  Brush, 
66  Vt  346,  29  Atl.  380.  "The  rationale  of 
this  doctrine  is  that  In  some  cases  the  very 
nature  of  the  accident  may,  of  itself,  and 
through  the  presumption  it  carries,  supply 
the  requisite  proof.  It  is  applicable,  when 
under  the  circumstances  shawn,  the  accident 
presumably  would  not  have  happened  If  due 
care  had  been  exercised.  Its  essential  Im- 
port Is  that  on  the  facts  proved,  the  plain- 
tiff has  made  out  a  prima  facie  case  without 
direct  proof  of  negligence.  •  •  •  The 
doctrine  does  not  dispense  with  the  rule  that 
the  party  who  alleges  negligence  must  prove 
It.  It  merely  determines  the  mode  of  prov- 
ing It  or  what  should  be  prima  facie  evidence 
of  negligence."  Labatt  Master  and  Serv- 
ant, S  834;  Womble  v.  Grocery  Co.,  supra, 
Griffen  y.  Manice,  166  N.  Y.  188,  59  N.  E.  925, 
52  L.  B.  A.  922,  82  Am.  St  Bep.  630.  "Pri- 
marily It  is  argued  that  the  principle  which 
usually  passes  under  the  name  of  'res  ipsa 
loquitur"  applies  only  to  cases  where  the  re- 
lation between  the  parties  Is  the  contractual 
one  of  carrier  or  bailee,  or  in  which  the  party 
Injured  has  been  injured  while  on  a  public 
highway.    While  there  arc  some  expressions 


to  be  found  In  text-books  and  decisions  which 
seem  to  support  this  claim,  in  my  Judgment 
It  is  unfounded  and  the  application  of  the 
principle  depends  on  the  circumstances  and 
character  of  the  occurrence  and  not  on  the 
relation  between  the  parties,  except  Indirect- 
ly so  far  as  that  relation  defines  the  measure 
which  It  Imposed  on  defendant"  Griffen  v, 
Manice,  supra;  Winkelman,  etc.,  v.  Col- 
laday  (Md.)  40  Atl.  1078,  1080.  The  pre- 
sumption which  arises  against  a  carrier^ 
to  whom  the  passenger  confides  liimself  is 
not  necessary  in  order  that  the  manner  of 
the  accident  be  considered  as  one  of  the  cir- 
cumstances tending  to  show  negligence  of 
the  defendant  If  the  character  of  the  acci- 
dent Is  such  as  that  It  tends  to  show  that  the 
defendant  was  not  negligent.  It  would  be 
equally  but  no  more  clearly  admissible.  Nor 
does  the  consideration  of  such  circumstance 
in  any  wise  conflict  with  the  rule  repeatedly 
declared  that  the  mere  happening  of  an  ac- 
cident is  not  proof  of  negligence.  The  duty 
of  inspection  rests  upon  the  master.  Such 
duty  extends  to  the  examination  and  proper 
repair  of  a  safety  clutch.  McGregor  v.  Beld, 
Murdock,  etc.,  178  III.  464,  471,  53  N.  E.  323, 
69  Am.  St  Bep.  332.  The  operation  of  such 
clutch,  when  an  exigency  therefor  arises,  is 
a  matter  dependent  solely  npon  the  agencies 
provided  by  the  defendant  The  operation 
of  the  appliance,  when  necessity  therefor 
arose,  was  the  act  of  the  master  as  much  as 
though  he  were  personally  present.  Inter- 
posing with  his  own  hand  to  avert  threaten- 
ed  Injury.  No  voluntary  or  other  action  of 
the  appellee  contributed  to  the  failure  of  the 
appliance  to  work,  and  such  failure  was, 
therefore,  a  proper  fact  for  the  considera- 
tion of  the  Jury  and  tended  to  show  negli- 
gence of  the  appellant  Fairbanks,  etc,  Co. 
y.  Innes,  24  III.  App.  83.  There  was  evi- 
dence to  support  the  verdict 

Instructions  Nos.  3  and  5  contained  cor- 
rect propositions  of  law,  and  were  no  more 
than  a  statement  of  the  statute.  Acts  1899, 
p.  58;  Bums'  Ann.  St  1901,  §  359a;  New 
Castle  Bridge  Co.  v.  Doty  (Ind.  App.)  76  N. 
E.  557;  New  Castle  Bridge  Co.  v.  Doty  (Ind. 
Sup.)  79  N.  B.  485;  Sievers  v.  Peters,  151 
Ind.  at  page  661,  50  N.  E.  at  page  883. 

Complaint  Is  made  of  an  instruction  stating 
the  measure  of  damages  which  was  given  by 
the  court  The  principal  cause  complained 
of  was  as  follows:  "The  law  offers  no  fixed 
rule  by  which  such  damages  can  be  estimat- 
ed, but  leaves  it  to  your  sound  discretion  to 
allow  such  sum  as  to  your  honest  Judgment 
will  fairly  compensate  him  for  such  loss." 
By  another  instruction  the  Jury  were  told 
that  after  It  had  considered  and  weighed  all 
the  evidence.  It  should  return  such  verdict 
"as  you  find  Justified  by  the  evidence  given 
In  said  cause."  Separating  that  portion  of 
the  instruction  complained  of,  which  is  above 
quoted,  from  Its  context  and  from  all  other  in- 
structions, it  would  be  subject  to  the  criti- 
cism that  it  left  the  Jury  free  to  exercise 
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their  Judgment  wltboat  regard  to  the  evi- 
dence, bat,  taken  In  audi  connection  and  con- 
sidered in  connection  with  otber  instructions 
given,  it  is  not  subject  to  tbe  objection. 
Judgment  affirmed. 

HADLBT,  WATSON,  and  RABB,  JJ.,  con- 
cur. MXBRS,  C.  J.,  and  COMSXOCK,  J., 
absent. 


(39  Ind.  App.  4ES} 

BREINIO  et  al.  v.  SPARROW.    (No.  6,175.) 

(Appellate  (3onrt  of  Indiana.  Divison  No.  2. 

Feb.  T,  1907.) 

1.  PARTNKBSmP  —  CBEATION  —  IKTERTIOS     OB 

Parties. 

The  intention  which  controls  in  determin- 
ing the  existence  of  a  partnership  ia  the  IckeI 
intention  dedacibie  from  the  acts  of  the  par- 
ties, and,  if  they  intend  to  do  a  thiuK  which  in 
law  constitDtes  a  partnership,  they  are  part- 
ners, thongh  their  purpose  was  to  avoid  the 
creation  of  such  relation. 

[Ed.  Note.— For  cases  in  pohit  see  Cent  Dig. 
Tol.  38,  Partnership,  S  3.] 

2.  Sauz. 

A  person  knowingly  suffering  himself  to 
be  represented  as  a  partner  renders  himself 
liable  to  one  thereby  induced  to  give  credit  to 
the  firm,  unless  the  creditor  knows  that  such 
person  is  not  a  partner. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
ToL  38,  Partnership.  §8  51,  52.] 

8.  (JoRPORATioss— Powers  and  LiABiLrriES— 

Pabtnebship. 

Tbe  rule  that  a  corporation  has  no  power 
to  enter  into  a  contract  of  partnership,  does  not 
prevent  the  law  from  imposing  on  a  corporation 
the  liability  of  a  partner  as  to  third  persons 
by  reason  of  a  contract  made  by  it  in  further- 
ance of  the  objects  of  its  creation. 

rEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
•vol.  12,  Corporations,  i  1538.] 

4.  Same— Contracts— Ultea  Vires. 

Where  a  corporation  makes  a  contract 
which  is  merely  ultra  vires  and  not  illegal,  and 
others  have  thereby  been  induced  to  expend 
money,  the  corporation  will  be  iMund  by  the 
contract 

fEd.  Note.— For  cases  in  point,  i?ee  Cent  Dig. 
vol.  12,  Corporations,  ig  1893-1888.] 

5.  Same. 

A  lessee  and  a  street  railway  company 
entered  into  an  agreement  which  recited  that 
it  was  the  intention  of  the  lessee  to  conduct 
on  his  premises  an  amusement  park;  that,  to 
procure  funds,  it  was  necessary  that  aid  be 
extended  to  the  lessee ;  that  the  lessee,  in  pro- 
curing the  aid  of  the  company,  obliKated  himself 
to  pay  oblieations  incurred  by  the  company, 
and  which  fixed  tbe  price  of  admission  to  the 
park,  which  should  be  divided  between  the 
lessee  and  the  company.  The  contract  did  not 
contain  an  express  promise  of  the  railroad  to 
make  advances.  The  president  of  the  company 
selected  the  premises  leased.  A  contractor  for 
the  buildings,  t>efore  executing  the  contract  read 
the  agreement  between  the  lessee  and  tbe  com- 
pany, and,  during  the  erection  of  the  buildings, 
officers  of  the  company  exercised  a  direct  super- 
vision over  the  contractor.  Held,  that  the  com- 
pany, but  not  its  officers,  were  liable  to  tbe 
contractor   for  the   improvements  made. 

SEd.  Note.— For  cases  in  point,  see  (^nt  Die. 
L  12,  Cmporatlons.  i  1787.] 

'Appeal  from  Circuit  Ck)nrt,  Knox  Cotmty; 
O.  H.  Cobb,  Judge. 
Action  by  (3eorge  M.  Sparrow  against  Hen- 


ry L.  Brelnig  and  others.  From  a  Judgment 
for  plaintiff,  defendants  appeal.  AfBjxaei  in 
part,  and  reversed  in  part 

C  B.  Kessinger  and  Cullop  &  Shaw,  for 
appellants. 

ROBr,  P.  J.  Action  by  appellee  against  ap- 
pellants for  the  foreclosure  of  mechanic's 
lien  and  personal  judgment  Benjamin  G. 
Hudnut  Bud  the  Vinceimes  Citizens'  Street 
Railway  Company  appealed  from  the  Judg- 
ment for  $3,630  rendered  against  them  and 
their  co-appelionts  Brelnlgs.  Tbe  errors  as- 
signed by  each  of  said  appellants  is  in  the 
overruling  of  their  separate  motions  for  a 
new  trial,  and  the  grounds  stated  in  such 
motions  are  that  tbe  finding  of  the  court 
was  not  sustained  by  sufficient  evidence  and 
was  contrary  to  law.  Appellee,  on  May  10, 
1904,  entered  Into  a  bnildhig  contract  in 
writing,  by  which  he  agreed  to  construct  a 
"casino"  or  electric  park,  Fairvlew  avenue, 
Tlncennes,  Ind.,  in  accordance  with  certain 
plans  and  speclflcations  and  in  consideration 
of  $3,10&75,  75  per  cent  of  said  prjce  to  be 
paid  Upton  estimates  during  the  construction, 
and  the  residue  at  the  completion  of  said 
building.  The  contract  was  signed  by  H.  L. 
Breinig  and  appellee.  It  is  sought  in  this 
action  to  hold  appellants  for  the  contract 
price  of  said  building  upon  two  theories  set  up 
in  different  paragraphs  of  complaint:  First 
that  they  held  themselves  out  as  partners 
with  the  Brelnlgs,  under  the  firm  name  and 
style  of  "H.  Breinig."  Second,  that  they 
were  In  fact  associated  with  him  in  said  en- 
terprise and  therefore  liable  with  him  under 
said  name;  There  was  a  trial  by  the  court 
without  a  Jury,  and  a  finding  for  appellee 
as  against  the  three  Brelnlgs  and  appellants, 
and  each  of  them,  in  the  sum  of  $3,630,  for 
which  sum  judgment  was  accordingly  ren- 
dered. Before  executing  the  contract  sued 
upon,  appellee  read  a  contract  which  had 
been  theretofore  executed  and  which  was  In 
tbe  words  and  figures  following: 

"Terre  Haute,  Ind.,  May  2,  1904. 

"This  indenture  made  as  above  dated  be- 
tween Henry  L.  Breinig,  Chas.  O.  Breinig, 
and  Geo.  J.  Breinig,  all  of  Terre  Hauto,  Indi- 
ana, their  successors  and  assigns,  first  par- 
ties of,  and  the  Vincennes  Citlzeiii'  Street 
Railway  CJompany  of  Vincennes,  Indiana,  Its 
successors  and  assigns,  second  party,  wit- 
nessetb: 

"Whereas,  said  first  parties  have  leased 
from  one  Fred  Fossmeyer,  of  Vincennes,  Indi- 
ana, a  certain  tract  of  ground  on  Fairground 
avenue  in  said  city  and  situated  also  on  the 
Street  Railway,  and  Whereas,  It  Is  the  In- 
tention of  said  parties  of  the  first  part  to 
conduct  upon  said  grotmd  various  amuse- 
ments consisting  of  a  theatre,  merry-go-round 
and  other  forms  of  amusement  and  Whereas, 
in  the  conduct  of  said  business  it  is  pre- 
sumed that'  certain  benefits  to  the  Street 
Railway  will  be  derived,  and  Whereas,  In 
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order  to  procure  funds  for  the  establishment 
and  conduct  of  said  amusement  it  Is  neces- 
sary that  aid  and  assistance  be  extended 
said  first  parties  by  said  second  party.  Now, 
therefore,  this  agreement  witnessetb: 

"First.  That  first  parties  in  procuring  the 
help  and  assistance  of  said  second  party  el' 
ther  by  endorsement  or  otherwise,  hereby 
obligate  themselyes  to  fully  pay  Off  any  and 
all  obligations  guaranteed  or  endorsed  by 
second  party.  Second.  That  in  the  conduct  of 
said  amusements  above  referred  to  the  first 
parties  hereby  agree  to  establish  and  main- 
tain only  first  class  respectable  lines  of 
amusements.  Third.  That  said  first  parties 
agree  that  said  amusements  shall  be  carried 
on  under  the  name  of  the  'Electric  Park,'  and 
that  the  entrance  fee  thereto  shall  in  no 
case  be  less  than  10c.  per  person,  and  that 
when  patrons  who  have  walked  to  said  park 
and  paid  10c.  admission  thereto,  said  amount 
shall  accrue  wholly  to  first  parties,  and  that 
when  patrons  who  shall  have  ridden  to  said 
park  and  paid  15c.  thereto  Including  trans- 
portation and  admission  of  said  latter 
amount,  the  sum  of  7c.  per  passenger  shall 
accrue  wholly  to  said  first  parties  and  the 
sum  of  8c.  per  passenger  to  said  second  par- 
ty, settlement  to  be  made  weekly,  and  as  the 
essence  of  this  agreement  Is  mutual  profit, 
the  said  first  parties  agree  to  use  their  best 
aideavor  to  induce  travel  to  said  park  over 
the  lUies  of  railway  of  said  party.  Fourth. 
That  as  mutual  results  beneficial  to  all  par- 
ties hereto  are  pKBumed  to  follow  the  Install- 
ment of  said  park.  It  Is  hereby  mutually 
agreed  that  all  parties  hereto  shall  work  In 
harmony  to  that  end  In  all  things  relating 
thereto.  Fifth.  That  neither  party  hereto  is 
to  sell,  assign  or  transfer  any  rights  hereun- 
der without  the  written  consent  of  the  other, 
but  this  contract  may  be  altered  or  amended 
at  any  time  by  both  parties  mutually  consent- 
ing in  writing.  Sixth.  That  said  second  party 
Is  to  wire  said  park  for  light  and  power  pur- 
poses at  its  expense  and  furnish  current  to 
•aid  first  parties  for  power  and  light  at  6c. 
per  1,000  K.  W.  settlement  to  be  made  week- 
ly. Seventh.  That  for  and  In  consideration 
of  the  sum  of  one  ($1.00)  dollar  and  other 
considerations  herein  named,  this  contract  and 
agreement  Is  signed  by  all  parties  hereto  this 
2nd  day  of  May,  1904.  Eighth.  That  this 
agreement  be  and  remain  In  full  force  and 
effect  from  this  date  until  October  Ist,  1906. 
Executed  In  duplicate. 

"Henry  L.  Brelnig. 

"C3harles  O.  Brelnig. 

"George  J.  Brelnig. 

"Vlncennes  Citizens'  Street  Ry.  Co., 
"By  B.  G.  Hudnut,  Pt" 

This  instrument  does  not  contain  an  agree- 
ment In  express  terms  by  the  railway  com- 
pany to  make  advances,  but  such  arrange- 
ment la  Impllable,  and  the  agreement  relative 
thereto  might  rest  In  parol. 

Partnership  Is  defined  as  "the  relation  sub- 


sisting between  two  or  more  persons  who 
have  contracted  together  to  share  as  com- 
mon owners  the  profits  of  the  business  car- 
ried on  by  all  or  any  of  them  on  behalf  of 
all  of  them."  Shumaker,  Partnership  (2d 
Ed.)  {  1;  Meehan  v.  Valentine,  145  U.  S. 
611,  12  Sup,  Ct.  972,  36  L.  Ed.  835.  "It  is 
now  well  established  that  the  fundamental 
rule  to  be  observed  In  determhiing  the  ex- 
istence of  a  partnership  Is  that  regard  must 
be  paid  to  the  true  contract  and  Intention 
of  the  parties  as  appearing  from  all  the 
facts  of  the  case."  Shumaker,  supra,  $  13; 
Bradley  t.  Ely,  24  Ind.  App.  2,  56  N.  E.  44, 
79  Am.  St  Rep.  251.  The  Intention  which 
controls  In  determining  the  existence  of  the 
relation,  is  the  legal  intention  deducible  from 
the  acts  of  the  parties.  If  they  Intend  to  do 
the  things  which  In  law  constitute  a  partner- 
ship, then  they  are  partners,  although  their 
purpose  was  to  avoid  the  creation  of  such 
relation,  and  they  have  carried  it  to  the 
extent  of  expressly  stipulating  that  they  are 
not  to  be  partners.  Bradley  v.  Ely,  supra; 
Shrum  v.  Simpson,  155  Ind.  160,  57  N.  E.  70S, 
49  li.  R.  A.  792;  Shumaker,  supra,  i  13.  "The 
ultimate  and  conclusive  test  of  a  partnership 
Is  the  co-ownership  of  the  profits  of  the  busi- 
ness. If  there  Is  a  community  of  profits,  a 
partnership  follows.  Community  of  profits 
means  a  proprietorship  in  them  as  distin- 
guished from  a  personal  claim  upon  the  other 
associate.  In  other  words,  a  property  right 
in  them  from  the  start  in  one  associate  aa 
In  the  other."  Bradley  v.  Ely,  supra ;  Macy 
v.  Combs,  15  Ind.  469,  77  Am.  Dec.  103 ;  Em- 
mons V.  Newman,  38  Ind.  372.  The  doctrine 
of  estoppel  operates  against  one  who  know- 
ingly suffers  himself  to  be  represented  as  a 
partner  In  a  particular  firm,  and  renders 
him  liable  to  one  who  Is  thereby  Induced 
to  give  credit  to  the  firm.  Booe  v.  Caldwell, 
12  Ind.  12;  Dalley  v.  Coons,  64  Ind.  545; 
Thompson  v.  Bank,  111  U.  S.  529,  4  Sup.  Ct 
689,  28  L.  Ed.  507;  Shumaker  on  Partaer- 
ships,  {  35.  There  can  he  no  basis  for  an 
estoppel  where  the  par^  seeking  to  raise 
It  knew  the  truth  from  the  beginning,  there- 
fore, where  a  creditor  knows  of  the  holding 
out,  but  also  knows  that  the  parties  are  not 
partners,  no  estoppel  In  his  favor  arises. 
Booe  V.  Caldwell,  supra;  Shumaker,  supra, 
p.  73,  i  35.  Knowledge  by  the  creditor  that 
the  real  partners  have  agreed  to  indemnify 
the  party  lending  his  name,  does  not  prevent 
an  estoppel  against  him,  but  so  holding  him- 
self out  he  becomes  primarily  liable  to  a 
creditor  and  must  seek  bis  indemnity  from 
those  who  promised  It.  Shumaker,  supra,  p. 
67,  {  35;  Lindley,  Partnership,  p.  41.  A 
corporation  has  no  power  to  enter  Into  a 
contract  of  partnership  unless  such  power 
Is  expressly  conferred.  Pearce  v.  Madison, 
etc,  R.  Co.,  62  U.  S.  441,  16  L.  Ed.  184;  Pitts- 
burg, etc.,  R.  Co.  V.  Keokuk,  etc.,  Co.,  131 
U.  S.  371,  9  Sup.  Ct  770,  33  L.  Ed.  157; 
Clark  &  Marshall,  Corporations,  i  185 ;  Geur- 
Inck  V.  Alcott  (Ohio)   63   N.  E.  714.     Ex- 
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ceptlons  to  the  rule  arise  when  the  corpora- 
tion is  expressly  authorized  by  its  charter 
to  make  such  contracts.  Butler  t.  American, 
etc.,  Co.,  46  Conn.  136;  Clark  &  Marshall, 
Corporations,  S  lS5b,  p.  493.  Nor  does  It 
apply  to  prevent  the  law  from  Imitosing  upon 
the  corporation  the  liability  of  a  partner  as 
to  third  persons  by  reason  of  a  contract  made 
by  it  in  furtherance  of  the  objects  of  Its 
creation,  for  the  law  may  impose  such  a.  li- 
ability not  only  when  there  is  no  intention 
to  become  a  partnership,  but  also  when  no 
contract  of  partnership  could  have  i>een  made. 
Cleveland,  etc.,  Co.  v.  Courier  Co.,  67  Mich. 
152,  34  N.  W.  656;  Catsklll  Bank  v.  Gray, 
14  Barb.  (N.  Y.)  471;  French  v.  Donobue,  29 
Minn.  Ill,  12  N.  W.  354;  Clark  &  Marshall, 
Corporations,  §  35b,  p.  494. 

The  ccmtract  above  set  out  was  intended 
to  further  the  business  of  the  appellant  cor- 
poration. Its  terms  and  the  facts  proven 
show  that  It  was  made  for  the  purpose  of 
creating  additional  trafiSc.  If  the  park  had 
been  put  In  operation  and  proven  a  source 
of  income  to  the  corporation,  the  contract 
thus  executed  by  one  party  and  Its  benefits 
received  by  the  other,  would  have  been  bind- 
ing upon  both,  nor  Is  the  operation  of  such 
park  and  the  receipt  of  such  additional  In- 
come essential  to  the  liability  which  Is  based 
upon  the  principle  of  estoppel.  If  a  corpora- 
tion makes  a  contract  which  is  merely  ultra 
vires  and  not  Illegal,  and  others  have  there- 
by been  induced  to  expend  money,  the  cor- 
poration will  be  bound  by  its  contract  State 
Board,  etc.,  v.  Citizens',  etc.,  R.  Co.,  47  Ind. 
407,  17  Am.  Rep.  702;  Wright  v.  Hughes, 
119  Ind.  324,  21  N.  E.  907,  12  Am.  St  Rep. 
412;  Franklin  National  Bank  v.  Whitehead, 
149  Ind.  560,  49  N.  E.  592,  39  L.  R.  A.  725, 
63  Am.  St  Rep.  302;  Bedford,  etc.,  R.  Co.  v. 
McDonald,  17  Ind.  App.  492,  46  N.  B.  1022, 
60  Am.  St  Rep.  172;  City  of  Valparaiso, 
etc..  Water  Co.,  30  Ind.  App.  316,  65  N.  B. 
1063.  It  is  declared  In  the  contract  that 
"the  essence  of  this  agreement  Is  mutual 
profit";  "that  as  mutual  results  beneficial  to 
all  parties  hereto  are  presumed  to  follow  the 
installment  of  said  park" ;  "that  when  pa- 
trons who  shall  have  ridden  to  said  park  and 
paid  15c.  thereto  Including  transportation 
and  admission  of  said  latter  amount  the  sum 
of  7c.  per  passenger  shall  accrue  to  said 
first  party  and  the  sum  of  8c.  per  passenger 
to  said  second  party."  The  agreement  thus 
expressed  Is  to  share  certain  profits  arising 
from  the  conduct  of  a  Joint  undertaking.  To 
tbe  creation  of  such  profits  each  party  makes 
certain  contributions,  and  whatever  relation 
exists  Is  limited  to  such  enterprise.  Heshion 
T.  Julian,  82  Ind.  576.  It  is  not  necessary 
to  the  existence  of  a  partnership  that  both 
parties  own  a  part  of  all  proper^  contribut- 
ed to  the  common  enterprise.  The  use  of 
property  to  which  one  party  retains  title 
may  be  given  by  him  as  the  whole  or  part 
of  his  contribution  to  the  Joint  enterprise. 
The  lawyer  retains  title  to  his  library,  the 


merchant  to  his  furniture  and  fixtures,  the 
landowner  to  his  building,  adding  to  the 
capital  of  his  firm  the  amount  that  the  use 
of  such  property  may  be  worth  to  It  the 
essence  of  the  business  thereafter  carried  on 
being  mutual  profit  It  is  expressly  stipulat- 
ed that  the  fund  created  by  carrying  and  ad- 
mitting persons  to  the  park  shall  be  divided; 
both  railway  company  and  park  management 
have  an  Interest  therein.  To  produce  this 
fund  Is  the  ultimate  purpose  of  the  arrange- 
ment The  use  of  the  transportation  fa- 
cilities possessed  by  the  railway  company  Is 
an  essential  factor  In  its  creation.  The  ex- 
istence of  a  park  and  the  operation  of  amuse- 
ments calculated  to  attract  the  public  Is 
also  an  essential  factor  thereto.  The  park 
company  would  not  be  liable  for  operating 
expenses  of  the  railway,  any  more  than  the 
lawyer  who  used  the  library  owned  by  nis 
associate  would  become  thereby  liable  for  the 
purchase  price  of  the  books  or  the  cost  of 
insuring  them,  in  the  absence  of  a  contract 
creating  such  liability.  Neither  would  the 
railway  company  be  liable  for  the  opiating 
expenses  of  the  park  in  the  absence  of  some 
agreement  thereto,  but  the  contribution  to 
the  business  which  the  railway  agrees  to 
make  is  not  limited  to  the  use  of  its  line. 
In  order  to  consummate  a  common  enter- 
prise "it  is  necessary  that  aid  and  assistance 
be  extended  said  first  parties  by  said  second 
party."  The  stipulation  follows  that  "the 
first  parties,  in  procuring  the  help  and  as- 
sistance of  said  second  party,  either  by  m- 
dorsemait  or  otherwise,  hereby  obligate  them- 
selves to  fully  pay  off  any  and  all  obligations 
guaranteed  or  endorsed  by  said  second  par- 
ty." In  the  end,  the  cost  of  the  Improvement 
was  to  be  home  by  the  ovmers  of  the  park. 
What  the  railway  company  was  to  do  In  the 
way  of  assisting  in  the  procurement  of  funds 
"for  the  establishment  and  conduct  of  said 
amusement"  is  not  specifically  stated.  Thaf 
it  was  to  do  something  is  clearly  implied. 
The  subsequent  conduct  of  the  parties,  there- 
fore, became  relevant  both  as  tending  to  show 
what  construction  they  placed  upon  the  con- 
tract and  for  the  purpose  of  affording  evi- 
dence as  to  tb38e  terms  which  were  not  re- 
duced to  writing. 

The  grounds  upon  which  the  building  was 
erected  by  appellee  were  owned  by  Frederick 
Fossmeyer.  They  were  leased  by  him  to  the 
Breinigs  on  April  4, 1904.  Appellant  Hudnut 
was  the  president  and  principal  owner  of 
the  railway  ccHupany.  Mr.  Henry  was  its 
general  manager,  Mr. '  Gordon,  its  secretary 
and  treasurer ;  he  was  also  private  secretary 
for  Mr.  Hudnut,  and  these  three  gentlemen 
constituted  its  board  of  directors.  Hudnut 
selected  the  Fossmeyer  land  as  the  most 
available  which  could  be  procured  for  the 
purpose,  having  first  examined  other  tracts 
and  ofTered  to  lease  ground  belonging  to  the 
Fair  Association.  He  told  Breinig  to  go  to 
a  certain  architect  for  plans  for  the  build- 
ing; Breinig  went  there  and  told  the  arcbi- 


Digitized  by 


Google 


10 


80  NOBTHBASTBBN  BEPORTEB. 


Xind. 


tect  tbat  Hudntit  sent  talm.  When  bids  were 
submitted,  Brelnlg  took  them  to  Hudnnt,  who 
told  him  to  accept  that  of  appellee,  which 
was  the  lowest.  Breinig  had  no  capital  of 
any  consequence  and  told  Hudnnt  tbat  It 
would  take  $5,000  or  $0,000  to  make  the 
Improvements.  Hudnut  told  him  to  go  ahead 
and  make  them  and  subseqnentljr  had  the 
written  contract  above  set  out,  prepared  by 
his  own  attorney.  It  took  about  five  weeks 
to  complete  the  building,  during  which  time 
Mr.  Henry  was  on  the  ground  about  every 
day,  and  ezerdsed  a  direct  supervision  over 
the  Improvement,  carrying  such  supervision 
to  the  extent  of  changing  the  plan.  When 
the  building  was  completed  Hudnut  examin- 
ed it  and  directed  ceiling  to  be  put  on.  Hud- 
nnt examined  it,  and  then  told  Brelnlg,  who 
was  at  Terre  Haute,  that  the  building  was 
done.  He  signed  a  note  with  Brelnlg  for 
$1,000  "on  a  merry-go-round."  He  also  ad- 
vanced Brelnlg  $500  taking  his  note,  and 
told  him  that  he  and  the  railroad  company 
^onld  sign  a  note  for  $3,000,  If  he  (Brelnlg) 
could  procure  the  loan.  Brelnlg  was  unable 
to  get  the  Uqoor  license.  The  building  was 
then  moved  across  the  corporation  line, 
Henry  directing  where  it  should  be  placed. 
Still  being  unable  to  procure  the  license, 
Hudnut  "said  he  did  not  want  to  put  any 
more  money  in  the  enterprise.  He  had  put 
In  as  much  as  he  cared  to  put  in."  Appel- 
lee knew  that  Brelnlg  was  never  "worth 
anything,"  and  that  Hudnut  was  "a  man 
of  means."  Brelnlg  told  him  that  "Hudnnt 
was  to  finance  the  whole  thing,"  and  showed 
him  the  contract  above  set  out,  which  Spar- 
row read,  after  which  he  entered  Into  the 
building  contract  constructed  the  Casino 
and  did  other  work  at  the  instance  of  Brel- 
nlg, Hudnut,  and  Henry,  the  value  of  which 
is  Included  In  the  Judgment  and  no  part  Of 
which  has  been  paid. 

It  Is  not  necessary  upon  these  facts  to  de- 
termine whether  or  not,  taken  in  connection 
with  the  written  contract,  they  are  sufficient  to 
Justify  a  finding  that  the  railway  company 
was  a  Joint  party  with  the  Brelnlgs  to  the 
Sparrow  contract  for  the  reason  that  the  con- 
duct of  the  railway  company  was  through  its 
officers.  The  Inspection  of  the  contract  in 
question  by  appellee  does  not  conclusively  es- 
tablish knowledge  on  the  part  of  the  latter 
that  the  railway  company  was  not  a  party  to 
the  enterprise.  Had  the  court  found  that 
Sparrow  did  know  that  no  partnership  re- 
lation existed,  it  would  then  become  neces- 
sary to  determine  whether  there  was  an  ac- 
tual partnership,  but  the  finding  of  the  court 
carries  with  It  a  finding  within  the  Issues 
that  he  did  not  have  such  knowledge,  and 
we  hold  without  hesitation  that  one  who 
catises  a  contract  to  be  so  prepared  as  that 
a  person  of  ordinary  understanding  reading 
it  is  thereby  induced  to  believe  that  a  i>art- 
nership  exists,  and  whose  conduct,  extrinsic 
to  the  writing,  accords  with  such  conclusion, 
cannot  subsequently,  after  a  third  party  has 


parted  with  value  upon  the  strength  of  the 
belief  thus  induced,  be  permitted  to  deny  lia- 
bility. The  practical  interpretation  placed 
upon  this  contract  by  its  officers  Justified 
appellee  in  relying  upon  It  as  evidencing 
the  responsibility  of  the  railway  company. 
During  the  entire  transaction,  Hudnnt  was 
treated  by  the  corporation  so  as  to  Indicate 
that  such  contract  was  subject  to  the '  in- 
terpretation which  he  might  place  upon  it 
Its  board  of  directors,  its  officers,  and  the 
majority  of  its  stocldiolders,  participated  in 
both  the  enterprise  and  interpretation  of  the 
contract  Having  thus  induced  appellee  to 
incur  the  expense  Incident  to  the  constmo- 
tlon  of  the  building  in  accordance  with  the 
contract  which  was  also  thus  caused  to  make. 
It  Is  bound  to  him  therefor. 

The  railway  company  being  held  liable, 
the  proposition  that  an  officer  of  a  corpora- 
tion, acting  without  authority,  binds  himself 
Is  not  material.  In  Its  absence  the  facts 
do  not  seem  to  us  sufficient  to  establish  the 
linbllity  of  Hudnut 

Judgment  reversed  as  to  appellant  Hudnnt, 
and  affirmed  as  to  other  appellants. 


(»  Ind.  App.  702) 
BRBINIO  et  al.  t.  SI^ARROW.    (No.  5.741) 
(Appellate  Court  of  Indiana.    Teb.  8,  1907.) 
Appeal  from  Circuit  Court  Knox  County ; 
O.  H.  Cobb,  Judge. 

Action  by  George  M.  Sparrow  against  Hen- 
ry Li.  Brelnlg  and  others.  From  a  Judgment 
for  plaintiff,  defendants  appeal  Reversed  In 
part  and  affirmed  in  part 

C.  B.  Kessinger  and  Cullop  &  Shaw,  for  8> 
pellants. 

PER  CTJRIA&I.  Tlie  judgment  herein  la 
reversed  as  to  the  appellant  Benjamin  O. 
Hudnut  and  affirmed  as  to  the  other  appel- 
lants, upon  the  authority  of  Brelnlg  et  al.  t. 
Sparrow  (No.  6,175*  decided  February  7, 1907) 
80  N.  B.  87. 

(40  Ind.  App.  233) 

BALTIMORE  &  O.  8.  W.  E.  CO.  ▼.  ZOUV 

MAN.    (No.  5,802.)* 
(Appellate  Court  of  Indiana.    Feb.  7.  1907.) 

Railboads— KiixiNo     Stock— NEQLiGEncK— 

Ofenino  Fbivatc  Gates. 

Where  a  railroad  crew.  In  the  course  of 
the  repair  of  a  railroad  fence,  took  oS  a  icate 
therein,  at  a  farm  crossing  over  the  track,  and 
merely  set  it  across  the  optnin;;,  at  niRht.  not- 
Trithstandln);  the  foreman  promised  the  farmer 
that  it  would  be  securely  fastened,  by  reason  of 
which  the  farmer's  colt  escaped  on  the  track 
aud  wai  killed,  the  company  is  lial>le  on  the 
ground  o(  negligence. 

[Ed.  Note.— For  cases  in  point  ses  Cent  Die 
vol.  41,  Railroads,  i  1465.] 

Appeal  from  Circuit  Court  Jackson  Coun- 
ty; Tho&  B.  Busklrtc,  Judge. 

Action  l>y  George  W.  ZoUman  against  the 
Baltimore   &    Ohio   Southwestern   Rallruad 


•  Rehearing  denied.     Transfer  to  Supreme  Court   denied. 
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Oompaiqr.    Judgment  for  plaintiff.    Defend- 
ant appeals.    At&rmed. 

McMallen  &  McMulIen,  for  appellant  W. 
T.  Branaman,  Jas.  F.  Applewhite,  and  Ayers, 
Jones  &  Hollett,  for  appellee. 

ROBY,  P.  J.  Action  by  appellee.  Trial 
by  the  court,  special  finding  of  fact  made, 
conclusions  of  law  stated  thereon,  and  Judg- 
ment rendered  in  accordance  therewith  for 
flOOb  The  complaint  was  in  three  para- 
graphs. In  the  first  It  Is  alleged  that  the 
appellee's  horse  entered  upon  the  railroad 
of  appellant  at  a  place  where  the  same  was 
not  securely  fenced,  was  struclc  and  killed, 
to  bis  damage,  etc.  The  second  paragraph 
also  proceeds  upon  the  theory  that  the  ap- 
pellant had  violated  the  statutory  duty.  The 
third  paragraph  avers  negligence  upon  the 
part  of  the  appellant,  setting  out  the  details 
thereof  at  length.  Demurrers  to  each  of 
said  paragraphs  were  overruled,  but  theh: 
sufficiency  was  conceded  upon  the  argument 
of  tbe  case,  by  reason  of  which  concession 
It  becomes  unnecessary  to  consider  a  num- 
ber of  points  made  in  the  brief. 

The  special  finding  shows  that  appellee 
owned  a  farm  through  which  appellant's 
railroad  track  was  laid;  that  its  right  of 
way  bad  been  theretofore  fenced  on  both 
sldeB;  that  the  fence  on  the  south  side 
thereof  bad  become  old  and  out  of  repair; 
tbat  there  was  a  farm  crossing  over  tbe 
track  and  an  oiwnlng  in  the  fence  for  such 
crossing;  that  on  September  14,  1003,  there 
was  a  substantial  gate  across  said  opening, 
securely  hinged  to  one  post  and  chained  and 
locked  to  the  other,  which  gate  was  erected 
and  maintained  by  appellee  In  accordance 
with  the  provisions  of  section  6321,  Bums' 
Ann.  St.  1901.  Appellant  on  said  day  tore 
oat  and  proceeded  to  rebuild  Its  fence,  and 
In  so  doing  removed  said  gate  from  Its 
position,  loosening  the  chain  and  lifting  It 
from  its  hinges.  About  6  o'clock  In  tbe 
evening  one  of  appellee's  employes  inquired 
of  appellant's  foreman  In  charge  of  said 
work.  If  It  would  be  necessary  for  appeUee 
to  put  up  bis  stock  which  was  being  pas- 
tured in  a  field  adjacent  to  the  railroad,  and 
was  told  that  it  was  not,  that  appellant's 
employes  would  put  the  gate  In  its  proper 
position  and  securely  fasten  It  before  they 
quit  work.  This  they  did  and  on  tbe  fol- 
lowing day  continued  tearing  out  and  re- 
building said  fence,  again  removing  said 
gate  from  its  position,  taking  out  the  post 
to  which  it  was  hinged  and  putting  in  a 
new  one.  They  kept  the  gate  open  during 
tbe  day  for  their  own  use.  Appellee's  em- 
ployfe  again  went  to  appellant's  foreman  in 
tbe  evening  and  inquired  if  it  would  be 
necessary  to  put  up  the  stock  that  night  to 
keep  it  off  the  track,  and  was  told  tbat  it 
wonid  not  be  necessary  to  do  so,  that  the 


gate  would  be  put  in '  and  fastened  before 
appellant's  employes  quit  work  that  eve* 
nlng.  The  gate  was  set  across  said  gateway 
and  the  appellant's  employte  negligently 
failed  to  fasten  the  same  to  tbe  posts  or 
otherwise  make  It  secure.  Appellee  had  no 
knowledge  that  It  was  left  unfastened  until 
the  next  morning.  During  the  night,  tbe 
gate,  on  account  of  not  being  secure,  was 
pushed  or  blown  down,  thereby  leaving  the 
way  open  and  appellee's  horses  during  said 
night  went  through  said  opening  from  the 
pasture  field  and  a  colt  of  tbe  value  of  $100 
was  run  over  and  killed  by  one  of  appel- 
lant's trains. 

The  question  of  appellant's  liability  is 
reduced  to  a  very  narrow  limit  The  court 
found,  as  a  matter  of  fact  in  addition  to 
the  findings  above  stated,  that  the  colt  was 
killed  without  any  negligence  on  the  part 
of  its  owner,  and  because  of  the  negligence 
of  appellant  The  conclusion  of  law  stated, 
to  which  exception  was  taken,  was  that  the 
plaintiff  ought  to  recover  of  and  from  the 
defendant  tbe  sum  of  $100.  The  conduct  of 
appellant's  employ^  as  thus  found.  In  fail- 
ing to  secure  said  gate,  was  not  In  view  of 
the  known  conditions,  that  of  a  reasonably 
prudent  and  careful  man.  If  there  was 
room  for  controversy  as  to  the  existence  of 
such  negligence,  the  finding  of  the  court 
would  cqnclude  tbe  matter.  Republic  Irod 
&  Steel  Co.  T.  Jones.  32  Ind.  App.  189,  69 
N.  E.  191;  Tbe  facts  found  are  not  however, 
consistent  with  tbe  exercise  of  reasonable 
care  upon  the  part  of  appellant  acting  by 
its  employes,  and  the  finding  is  sufficient 
to  establish  negligence  in  the  absence  of 
tbe  conclusion.  Ouy  v.  Llberenz,  160  Ind. 
524,  65  N.  E.  186. 

Both  the  specific  allegations  of  the  third 
paragraph  of  complaint  and  the  facts 
specially  found  exonerate  appellee  from 
any  Implication  of  contributory  negligence. 
Where  it  appears  that  a  private  gate  was 
opened  by  tbe  railroad  company  Itself,  such 
company  must  see  that  it  is  closed  when  tbe 
purpose  for  which  It  was  opened  was  ac- 
complished, without  reference  to  the  ques- 
tion as  to  whose  duty  is  might  be,  generally 
speaking,  to  maintain  such  gate.  Falling  to 
'SO  close,  It  might  be  held  liable  under  tbe 
statute  requiring  it  to  securely  fence  its 
right  of  way.  Cleveland,  etc.,  R.  Co.  v. 
Swift  42  Ind.  119;  Spinner  v.  New  Tork, 
etc.,  R.  Co.,  67  N.  Y.  153.  It  Is  not  bow- 
ever,  necessary,  for  tbe  purposes  of  this 
case,  to  more  than  approve  tbe  finding  of 
the  court  establishing  such  liability  because 
of  negligence  as  aforesaid. 

Judgment  affirmed. 

HADLBY.  WATSON,  and  RABB,  JJ., 
concur.  MYERS,  G.  J.,  and  COMSTOOB^ 
J.,  absent 
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(39  Ind.  App.  487) 

HURST  et  al.   ▼,   HAWKINS.     (No.  6,20C.) 

(Appellate  Court  of  Indiana,  Division  No.   1. 
Feb.  7.  19Q7.) 

1,  Appeai/— Service  of  Notice— Effect. 

One  suing  as  a  guardian  obtained  judgment. 
The  defeated  party,  after  the  death  of  tlio  wuid, 
served  notice  of  appeal  on  plaintiff  as  guardian. 
Held,  that  the  Appellate  Court  did  not  ac- 
quire jurisdiction  nf  plaintiff  individually  or 
otherwise,  plaintiff,  s  guardian  being  nonexist- 
ent on  the  death  of  uie  ward,  and  being  individ- 
ually a  different  person  from  plaintiff  as  guard- 
ian. 

2.  Same  — TiuB  to  Appeai.  —  Extension  of 
Time— Gbourds. 

One  suing  as  guardian  obtained  judgment. 
The  defeated  party,  25  days  before  the  expira- 
tion of  the  year  and  after  the  death  of  the 
ward,  appealed  and  served  notice  on  plaintiff  as 
guardian.  The  defeated  party  made  no  effort 
to  ascertain  the  condition  of  the  guardianship 
during  the  period  from  the  rendition  of  the 
judgment  to  the  taking  of  appeal.  Held,  that 
the  court  could  not,  on  the  showing  made,  ex- 
tend the  statutory  time  for  taking  an  appeal 
conceding  that  it  has  such  power  to  be  exer- 
cised to  relieve  against  actual  fraud  and  con- 
cealment. 

Od  petition  for  rehearing.     OverruiecL 
For  former  opinion,  see  79  N.  E.  216. 

HADLEY,  J.  Appellants  have  filed  a  peti- 
tion for  a  rehearing  In  the  above  cause,  and 
earnestly  Insist  tbat  the  opinion  heretofore 
given  is  erroneous.  They  base  their  conten- 
tion upon  the  premise  that,  since  the  sum- 
mons or  notice  of  appeal  was  directed  to, 
and  served  upon,  Flora  Hawldns,  guardian 
of  the  person  and  estate  of  Oliver  M.  Griffin, 
this  brought  Flora  Hawkins  in  her  own 
person  before  the  court  and  wittiln  its  juris- 
diction. This  is  a  false  premise.  And  ap- 
pellants, in  fact,  concede  this  when  they 
petition  this  court  to  permit  them  to  amend 
the  assignment  of  errors  and  make  her  a 
party  thereto.  If  she  is  already  within  the 
jurisdiction  of  the  court,  the  insertion  of 
her  name  in  the  assignment  of  errors  would 
make  little  difference.  Flora  Hawkins,  as 
guardian  of  the  person  and  estate  of  Oliver 
M.  Griffin,  in  legal  contemplation  is  an  en- 
tirely different  person  from  Flora  Hawkins 
in  her  personal  capacity.  In  re  Batcbelder, 
147  Mass.  470,  18  N.  E.  225;  Johnson  v. 
Graves,  129  Ind.  124,  28  N.  E.  315;  Lomer- 
son  V.  Vroom,  42  N.  J.  Eq.  290,  11  Atl.  13. 
If  this  were  an  original  proceeding  instituted 
against  Flora  Hawkins,  guardian  of  the  per- 
son and  estate  of  Oliver  M.  Griffin,  and  sum- 
mons served  on  her  as  such  guardian  only, 
surely  no  one  would  contend  that  judgment 
might  be  rendered  in  such  proceeding  against 
her  personally.  When  this  appeal  was  taken 
the  appellee  named  herein  had  ceased  to  ex- 
ist. Notice  of  this  appeal,  wfts  pretended  to 
be  served  on  this  nonexistent  person.  Such 
an  appeal  is  a  fiction,  a  nullity,  as  Is  well 
established  by  the  authorities  cited  in  the 
original  opinion.  Whether  this  court  has 
the  inherent  power  to  relieve  against  actual 
fraud  and  concealment  by  extending  the  stat- 
utory time  for  taking  an  appeal,  and  this 


is  what  is  virtually  asked  for  here,  we  do  not 
decide.  Such  a  power,  if  ever  exercised, 
should  only  be  invoked  in  the  clearest  cases 
and  where  the  party  seeking  its  aid  is  wholly 
without  fault.  This  Is  not  the  case  here. 
The  only  claim  of  concealment  or  deception 
is  of  a  negative  sort  Appellee  was  under 
no  obligation  whatever  to  inform  appellants 
of  the  death  of  her  ward.  Appellants  made 
no  effort  to  ascertain  the  condition  of  the 
guardianship  during  the  period  from  the  ren- 
dition of  the  judgment  to  the  taking  of  the 
appeal.  And,  while  they  did  not  live  in  the 
same  vicinity,  yet,  with  the  modern  means  of 
communication,  this  is  no  valid  excuse. 
Moreaver,  appellants  took  their  appeal  only 
25  days  before  the  expiration  of  the  year 
for  the  taking  of  the  same.  Had  they  been 
diligent  in  that  behalf,  they  would  not  now 
be  asking  for  an  extension  of  the  statutory 
period. 
Rehearing  denied. 

(225  111.  »} 

CHICAGO  CONSOL.  TRA<7riON  CO.  v. 
VILLAGE  OP  OAK  PARK. 

(Supreme   Ourt  of  Illinois.     Dec.   22,   1906. 
Rehearing  Denied  Feb.  7,  1907.) 

1.  MXTNICIPAL    COBPOBATIONS    —    STREET    IM- 

pbovbments— Ordinances— Con  stbuction. 
An  ordinance  for  a  street  improvement  pro- 
vided "that  L.  street,  together  with  all  street 
intersections  within  the  north  and  south  lines 
of  said  L.  street  from  the  center  line  of  S. 
avenue  to  the  west  curb  line  of  A.  avenue,  be 
improved  by  curbing,  grading,  and  paving  the 
same  with  a  brick  pavement  and  a  concrete 
combined  curb  and  gutter,"  etc.,  the  provision 
in  regard  to  the  curb  and  gutter  being  that 
"a  granite  concrete  combined  curb  and  gutter 
shall  be  constmcted  upon  each  side  of  all  inter- 
secting streets  produced  between  said  points 
from  the  street  line  to  the  curb  line  of  said  L. 
street."  Beld,  that  the  ordinance  did  not  con- 
template, and  the  improvement  did  not  include, 
the  construction  of  a  curb  on  the  west  side  of 
A.  avenue. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Orporatioos.  i  814.] 

2.  Same— Street  Improvements— Assessment. 

Where  the  total  estimated  cost  of  a  street 
improvement  is  $10,310  and  the  cost  of  con- 
structing 39  feet  thereof,  which  was  improperly 
included  by  ordinance  in  the  improvement,  is 
$27.30,  the  proportion  of  a  street  railroad  com- 
pany objecting  to  an  assessment,  which  is  $2.45 
of  the  amount,  is  too  trifling  to  render  the  or- 
dinance ordering  the  improvement  unreasonable, 
oppressive,  and  void,  or  to  require  a  reversal 
of  a  judgment  confirming  the  assessment  as  to 
such  street  railroad. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Municipal  Corporations,  {  1107.] 

3.  Same. 

In  the  absence  of  proof  to  the  contrary.  It 
will  be  presumed,  from  an  ordinance  fixing  a 
grade  with  reference  to  the  town  .datum,  that 
such  datum  has  theretofore  been  estAbllshed  by 
the  municipality,  and  it  is  not  essential  in  mak- 
ing out  a  prima  facie  case,  where  it  is  neces- 
sary to  show  the  grade  of  the  street  or  im- 
provement and  the  ordinance  fixing  that  grade 
with  reference  to  the  town  datum,  to  introduce 
the  ordinance  establishing  the  town  datum. 

4.  Same— Review. 

Hurd's  Rev.  St.  1901.  c.  24.  i  553,  after 
imposing  upon  the  court  in  which  proceedings 
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for  the  levying  of  an  aasessment  for  street  im- 
provements are  pendinB  the  duty  of  inquiring 
lb  a  summary  way  whether  the  assessment  as 
made  and  returned  is  an  equitable  and  just 
distribution  of  the  cost  of  the  improvement  be- 
tween the  public  and  the  property  benefited, 
where  objection  is  made  for  that  purpose,  pro- 
vides that  the  determination  of  the  court  as 
to  the  correctness  of  the  distribution  of  the 
cost  of  the  improvement  between  the  public  and 
the  property  to  be  assessed  shall  be  conclusive 
and  not  subject  to  review  on  appeal  or  writ  of 
error.  HeU,  that  rulings  of  the  court  as  to 
admission  of  testimony  in  reference  to  the  dis- 
tribution of  the  cost  of  the  improvement  be- 
tween the  public  and  the  property  benefited  will 
not  be  reviewed  on  appeal,  aa  a  consideration 
of  such  rulings  would  call  in  question  the  deter- 
mination of  the  court  aa  to  snch  distribution. 
6.  Same— Obdinajjces— Yaiiditt. 

Where  a  section  of  an  ordinance  provides 
that,  out  of  an  assessment  for  a  street  Improve- 
ment, a  certain  sum  shall  be  set  aside  for  cer- 
tain pniposes,  one  of  which  is  unauthorized, 
and  It  does  not  appear  what  part  of  such 
amount  is  to  be  applied  to  such  unauthorized 
purpose,  the  whole  of  such  section  is  void. 
6.  Sahx. 

Where  a  section  of  an  ordinance  for  a 
street  improvement  fixes  a  specific  amount  to  be. 
included  in  the  assessment  as  costs  for  the 
maintenance  of  a  board  of  local  improvements, 
which  is  unauthorized,  other  provisions  of  the 
ordinance  are  not  affected  by  the  illegality  of 
such  section,  and  the  assessment  will  not  be  af- 
fected by  eliminating  it. 

Appeal  from  Cook  County  Court;  Frank 
H^rry,  Judge. 

Proceeding  by  the  village  of  Oak  Park  for 
tbe  levy  of  a  special  assessment  From  a 
judgment  In  favor  of  petitioner  on  tbe  ques- 
tion of  benefits,  the  Chicago  Consolidated 
Traction  Company  appeals.  Beversed  and 
remanded. 

Willlston  Fish  (John  A.  Rose,  of  counsel), 
tor  appellant  Frederick  W.  Pringle,  for  ap- 
pellee. 

SCOTT,  C.  J.  Apipellee,  the  village  of  Oak 
Park,  filed  Its  petition  In  the  county  court  of 
Cook  county  praying  that  steps  be  taken 
to  levy  a  special  assessment,  in  accordance 
witb  tbe  provisions  of  an  ordinance  thereto- 
fore passed  by  said  village,  for  tbe  Improve- 
ment of  Lake  street  from  the  center  line  of 
Sbcty-Fourtb  avenue  to  tbe  west  curb  line 
of  Austin  avenue,  and  Humphrey  avenue 
from  tbe  southerly  line  of  Lake  street  to 
the  south  line  of  Nortb  Boulevard,  in  the  vil- 
lage of  Oak  Park,  by  curbing,  grading,  and 
paving  with  brick,  constructing  concrete  com- 
bined curb  and  gutter,  and  constructing, 
connecting,  and  adjusting  catch-basins  and 
manholes.  An  assessment  roll  was  made  and 
returned  into  court,  together  with  the  certifi- 
cate and  affidavits  required  by  the  statute. 
Appellant,  Chicago  Consolidated  Traction 
Company,  appeared  and  filed  a  number  of 
objections  to  the  confirmation  of  tbe  assess- 
ment against  Its  property.  Tbe  legal  objec- 
tions were  overruled,  and,  a  jury  being  waiv- 
ed, tbe  cause  was  heard  by  the  court  upon  tbe 
question  of  benefits.  The  finding  upon  this 
question  was  In  favor  of  tbe  petitioner.  Aft- 
er overruling  a  motion  for  a  new  trial  and  a 


motion  in  arrest  of  judgment  the  court  enter- 
ed judgment  confirming  tbe  assessment  as  to 
the  property  of  appellant  The  record  of  tbe 
proceedings  In  the  county  court  is  brought 
to  this  court  for  review  by  appeal. 

Lake  street  in  tbe  village  of  Oalc  Park, 
runs  east  and  west  It  Is  Intersected  by 
Austin  avenue,  Sixty-Fourtb  avenue,  and  oth- 
er streets  and  avenues  nmnlng  nortb  and 
south.  Tbe  Improvement  contemplated  by 
tbe  ordinance  in  question  for  Lake  street 
extends  east  from  the  center  line  of  Sixty- 
Fourth  avenue  to  the  west  curb  line  of  Austin 
avenue.  It  was  admitted  by  counsel  for  tbe 
Tillage,  upon  the  hearing  of  legal  objections, 
that  there  now  exists,  in  good  condition  and 
constructed  under  ordinances  of  the  village 
of  Oak  Park,  a  combined  curb  and  gutter 
extending  from  tbe  west  curb  line  of  Austin 
avenue  west  along  tbe  nortb  curb  line  of 
Lake  street  a  distance  of  22  feet  and  a  com- 
bined curb  and  gutter  extending  from  tbe 
west  curb  line  of  Austin  avenue  west  along 
the  south  curb  line  of  Lake  street  a  distance 
of  17  feet ;  also  a  combined  curb  and  gutter 
extending  from  the  nortb  curb  line  of  Lake 
street  nortb  along  tbe  west  ciurb  line  of 
Austin  avenue  a  distance  of  21  feet  and  a 
combined  curb  and  gutter  extending  from 
tbe  south  curb  line  of  Lake  street  south  along 
tbe  west  curb  line  of  Austin  avenue  a  dis- 
tance of  21  feet 

It  is  first  urged  by  api)ellant  that  tbe  or- 
dinance  for  tbe  improvement  Is  unreasonable, 
oppressive,  and  void  because  It  provides  for 
tbe  construction  of  a  combined  curb  and 
gutter  on  each  side  of  tbe  roadway  of  Lake 
street  and  on  the  west  side  of  Austin  avenue 
at  tbe  Intersection  witb  Lake  street,  with- 
out excepting  those  portions  of  Lake  street 
and  Austin  avenue  where  It  was  admitted  a 
combined  curb  and  gutter,  in  good  condition, 
now  exists.  Appellee  concedes  tbat  tbe  21 
feet  of  combined  curb  and  gutter  on  the  nortb 
side  of  Lake  street  and  tbe  17  feet  of  curb 
and  gutter  on  tbe  south  side  of  tbat  street 
were  improperly  Included  by  tbe  ordinance 
In  tbe  Improvement  but  contends — and,  as 
we  think,  rightly  so — ^tbat  tbe  ordinance  does 
not  provide  for  tbe  construction  of  a  curb 
or  a  combined  curb  and  gutter  on  tbe  west 
side  of  Austin  avenue. 

Tbe  ordinance  defines  the  eastern  limits 
of  tbe  improvement  as  tbe  west  curb  line  of 
Austin  avenue.  The  engineer  of  the  board 
of  local  Improvements,  on  cross-examination 
Sy  aptpellant,  testified  that  tbe  curb  line  of 
a  street  is  the  roadway  face  of  tbe  curb, 
and  appellant  contends  that  tbe  improvement 
therefore  extends  to  the  eastern  or  roadway 
face  of  tbe  curb  on  Austin  avenue,  and  neces- 
sarily Includes  tbat  curb.  Even  though  the 
use  of  the  term  "curb  line"  means  the  road- 
way face  of  the  curb,  yet  we  think  It  is  ap- 
parent from  an  examination  of  tbe  ordinance 
in  this  case  that  the  Improvement  does  not 
Include  tbe  construction  of  a  curb  on  tiie  west 
side  of  Austin  avenue.   Tbe  ordinance  for  tbe 
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ImproTement  provides  "that  Lake  street,  to- 
gether with  aU  street  Intersections  wltbln  the 
north  and  south  lines  of  said  Lake  street 
from  the  center  line  of  Sixty-Fourth  avenne 
to   the   west   curb   line   of   Austin   avenue 

•  •  •  be  Improved  by  curbing,  grading 
and  paving  the  same  with  a  brick  pavement 
and  a  concrete  combined  curb  and  gutter," 
etc.,  the  provision  in  regard  to  the  curb  and 
gutter  being,  that  "a  granite  concrete  com- 
binea  curb  and  gutter  shall  be  constructed 

*  *  *  upon  each  side  of  all  Intersecting 
streets  produced  between  said  points,  from 
the  street  line  to  the  curb  line  of  said  Lalie 
street,"  etc.  The  espressions  "street  inter- 
sections" and  "Intersecting  streets,"  as  used 
In  this  ordinance,  evidently  refer  to  those 
streets  whose  roadways  Intersect  Lake  street 
at  some  point  within  the  limits  of  the  Im- 
provement, as  the  Improvement  of  the  road- 
way Is  the  principal  object  sought  to  be  ac- 
complished by  the  ordinance  and  the  con- 
struction of  a  combined  curb  and  gutter  Is 
but  Incidental  to  that  Improvement  Austin 
avenue  is  not  an  intersecting  street  within 
that  meaning  of  the  term,  as  no  part  of 
the  roadway  of  that  avenue  is  Included  In 
the  improvement  This  view  finds  support 
in  the  fact  that  the  only  curb  provided  for 
by  the  ordinance  Is  one  combined  with  a 
gutter.  Such  gutter  on  the  west  side  of 
Austin  avenue  would  necessarily  have  to  be 
placed  east  of  the  line  which  appellant  con- 
tends forms  the  eastern  boundary  of  the  im- 
provement, and  it  clearly  cannot  be  Includ- 
ed within  the  terms  of  the  ordinance.  Con- 
sidering the  various  provisions  of  the  ordi- 
nance, we  are  satisfied  that  the  ordinance 
does  not  contemplate,  and  the  Improvement 
does  not  Include,  the  construction  of  a  curb 
on  the  west  side  of  Austin  avenue.  The  39 
feet  of  curb  and  gutter  on  Lake  street  how- 
ever, are  within  the  terms  of  the  ordinance. 
The  coat  of  constructing  the  combined  curb 
and  gutter  was  estimated  by  the  engineer 
at  70  cents  per  lineal  foot  The  cost  of  con- 
structing the  89  feet  improperly  included  In 
the  Improvement  would  therefore  amount  tc 
$27.30.  The  total  estimated  cost  of  the  im- 
provement is  $19,310,  of  which  $1,646.85  Is 
assessed  against  the  property  of  appellant 
Appellant's  proportion  of  this  $27.30  would 
therefore  be  less  than  $2.45.  We  consider 
this  amount  too  trifling  to  render  the  ordi- 
nance, unreasonable,  oppressive,  and  void  or 
to  require  a  reversal  of  the  case. 

The  testimony  of  the  engineer,  to  the  effect 
that  bis  estimate  did  not  Include  the  39  feet 
of  curb  and  gutter  in  question,  was  Improper- 
ly admitted,  but  Its  admission  was  not  prej- 
udicial to  appellant 

The  ordinance  provides  that  the  grade  of 
the  Improvement  shall  be  the  grade  estab- 
lished by  the  president  and  board  of  trustees 
of  the  village  of  Oak  Park  by  ordinance 
passed  on  May  29,  1902.  That  ordinance, 
which  was  Introduced  in  evidence  by  appellee, 
establlahed  a  base  or  datum  for  the  grades 


and  levels  of  the  village  of  Oak  Park,  and 
provided  that  In  all  cases  where  grades  have 
not  been  established  by  the  president  and 
board  of  trustees,  the  natural  surface  of  the 
prairie  shall  be,  and  la,  the  established  grade. 
The  ordinance  also  contained  a  proviso  that 
all  grades  theretofore  established  by  the 
town  of  Cicero  (formerly  embracing  the  ter- 
ritory now  occupied  by  the  village  of  Oak 
Park)  should  be  and  remain  the  established 
grades  of  the  village  of  Oak  Park  unless  and 
until  otherwise  established  by  the  president 
and  board  of  trustees  of  the  village  of  Oak 
Park.  Appellee  also  introduced  in  evidence 
a  certified  copy  of  a  portion  of  an  ordinance 
passed  by  the  town  of  Cicero  establishing  the 
grade  of  the  intersections  of  Lake  street  with 
Austin  avenue,  Sixtj  Jourth  avenue,  and  the 
intermediate  streets  and  avenues  at  a  cer- 
:iia  number  of  feet  above  "town  datum." 
It  is  objected  that  it  does  not  appear  what 
the  "town  datum"  Is  or  where  it  can  t>e 
found,  and  that  the  ordinance  of  the  town  of 
Cicero  purporting  to  establish  the  grade  la 
meaningless.  A  town,  village,  or  city  dat  im 
Is  a  certain  monument  or  object  of  a  per- 
manent character,  which  has  been  adopted 
by  the  municipality  as  a  base  or  starting 
point  for  the  grades  and  levels  of  the  mu- 
nicipality. In  the  absence  of  proof  to  the  con- 
trary  It  will  be  presumed  from  an  ordinance 
fixing  a  grade  with  reference  to  the  town  da- 
tum that  such  datum  has  theretofore  been 
established  by  the  municipality,  and  It  is  not 
essential  in  making  out  a  prima  facie  case, 
where  it  is  necessary  to  show  the  grade 
of  the  street  or  improvement  and  the  ordi- 
nance fixing  that  grade  refers  to  the  tovni 
datum  to  introduce  the  ordinance  establlsb- 
Ing  the  town  datum. 

Complaint  is  also  made  of  the  admission 
of  testimony  In  reference  to  the  distribution 
of  the  cost  of  the  improvement  t>etween  the 
public  and  the  property  benefited.  Section 
553,  c  24,  Hurd's  Rev.  St  1901,  after  Im- 
posing upon  the  court  in  which  the  proceeding 
is  pending  the  duty  of  inquiring,  in  a  sum> 
mary  way,  whether  the  assessment  as  made 
and  returned  Is  an  equitable  and  Just  dis- 
tribution of  the  cost  of  said  Improvement 
between  the  public  and  the  property  l)ene- 
ated,  where  objection  or  motion  is  made  for 
that  purpose,  provides:  "The  determination 
of  the  court  as  to  the  correctness  of  the  dis- 
tribution of  the  cost  of  the  Improvement  be- 
tween the  public  and  the  property  to  be 
assessed,  shall  be  conclusive,  and  not  sub- 
ject to  review  on  appeal  or  writ  of  error." 
A  consideration  of  the  rulings  of  the  court 
in  regard  to  the  admission  of  testimony  of 
which  complaint  is  made  would  call  In  ques- 
tion the  determination  of  the  court  upon  the 
distribution  of  the  cost  between  the  munici- 
pality and  the  property  benefited.  That 
branch  of  the  case  is  conclusively  settled  by 
the  Judgment  of  the  county  court  and  cannot 
be  reviewed  by  this  court 

One  other  assignment  of  error  remains  tor 
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be  considered.  Section  8  of  the  ordinance, 
after  providing  that  tbe  whole  cost  of  the  Im- 
provement shall  be  paid  for  b^  special  assess- 
ment, contains  the  following  proTlslon: 
"Ont  of  the  amount  of  said  assessment,  when 
collected,  the  sum  of  ten  hundred  and  ninety- 
three  ($1,093)  dollars  (which  sum  does  not 
exceed  six  [6%]  per  cent  of  tbe  amoimt  of 
such  assessment)  shall  be  applied  to  the  pay- 
ment of  all  lawful  costs  and  expenses  In- 
curred In  levying,  making  and  collecting  the 
assessment  for  said  Improvement  and  In  let- 
ting the  contracts  for  said  work  and  in  main- 
taining the  board  of  local  improvements  of 
aald  village,  In  accordance  with  the  provi- 
sions of  said  act"  The  engineer  included 
In  his  estimate  of  the  cost  of  tbe  Improve- 
ment the  Item  of  $1,093  as  costs. 

The  case  of  Betts  v.  caty  of  NapervlUe, 
214  IlL  380,  78  N.  B.  752,  Is  conclusive  upon 
the  proposition  that  under  section  04  of  tbe 
local  Improvement  act  as  amended  In  1001 
(flurd's  Rev.  St  1901,  c.  24),  the  only  item 
of  costs  that  can  be  assessed  In  a  special 
asaesament  proceedhig  is  the  cost  of  makiitg 
and  collecting  the  particnlar  assessment,  and 
that  tbe  proviso  found  in  that  section  "does 
not  authorize  the  levy  of  a  special  assess- 
ment to  pay  the  costs  and  expenses  of  main- 
taining a  board  of  local  improvements  or 
paying  their  salaries,  or  any  expense  except 
the  coat  of  making  and  collecting  tbe  partic- 
ular assessment"  It  follows  that  the  village 
was  without  authority  to  provide  for  the 
levy  of  a  special  assessment  to  pay  the  costs 
and  expenses  of  maintaining  the  board  of 
local  Improvements  of  said  village,  and,  as  it 
does  not  appear  from  the  ordinance  what 
part  of  the  $1,093  is  to  be  applied  to  the  pay- 
ment of  this  expense,  the  whole  of  that  por- 
tion of  section  8  of  the  ordinance  which  is 
above  quoted  is  not  valid.  As  the  specific 
amount  to  be  included  In  the  assessment  as 
costs  is  fixed  by  the  ordinance  the  other  pro- 
visions are  not  affected  by  its  Illegality,  and 
tbe  assessment  will  not  be  affected  by  elimi- 
nating it 

The  Judgment  will  be  reversed,  and  the 
cause  remanded  to  the  county  court  with 
directions  to  reduce  the  assessment  against 
the  property  of  appellant  by  eliminating 
therefrom  its  proportionate  share  of  the  item 
included  as  costs  and  expenses. 

Reversed  and  remanded,  with  directions. 

CARTER,  J.,  took  no  part  In  the  decision 
■ot  this  case. 


<2a  la  17) 

PEOPLE  ex  rel.  PRICE  v.  WIEMERS  et  aL 

(Supreme  Court  of  Illinois.    Dec.  22,  1008. 
Rehearing  Denied  Feb.  7,  1907.) 

1,   MUNICTPAI,    COBPOBATIONS    —   PtJBLIO    IU- 

FBovEiacnTs  —  Spkciai.  Assessments  —  Ap- 
PLicATion  roB  JunauKNT  or  Sauc  —  De- 


In  an  application  for  Judgment  of  sale 
against  property  tor  a  delinquent  special  assess- 
oient  for  grading  and  paving  streets,  it  cannot 


be  objected  that  the  material  used  was  different 
from  that  called  for  in  the  ordinance  anthorining 
the  improvement 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3Q,  Municipal  Corporations,  f  1180.] 

2.  Saub— Waives  or  Objections. 

Questions  which  could  have  been  raised  at 
the  hearing  on  tbe  confirmation  of  a  special 
assessment  for  street  improvementB  cannot  Im 
raised  later  in  an  application  for  Judgment  of 
sale  against  property  for  a  delinquent  install- 
ment of  the  assessment  unless  they  go  to  the 
jurisdiction  of  the  court 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8G,  Municipal  Corporations,  i  1180.] 

8.    SAUB— DErKRSKS. 

Unless  there  is  a  total  failure  to  include  in 
an  ordinance  ^e  necessary  elements  of  a  speci- 
fication of  the  nature,  character,  localll?,  and 
description  of  the  Improvement  required  by  stat- 
ote.  the  mere  fact  that  the  specification  is  de- 
fective in  some  respect  is  not  a  defense  to  an 
application  for  Judgment  of  sale. 

4.  Evidence- Sbcordabt  Evidence— Prelih- 

IRAST  ShOWINO. 

Hurd's  Rev.  St  1905,  c.'80,  8  85,  provides. 
If  It  shall  appear  tllat  an  original  deed  or  other 
writing  is  lost  or  not  in  the  power  of  the 
party  wishiuK  to  use  it,  the  record  or  a  tran- 
script thereof,  certified  by  the  recorder,  etc.,  may 
be  read  in  evidence.  Chapter  109,  f  2,  provides 
for  recording  plats  in  the  recorder's  office  of  the 
county  in  which  tbe  land  is  situated,  and  that 
certified  copies  of  the  record  and  of  such  plats 
may  be  used  in  evidence  to  the  same  extent 
and  with  like  effect  as  in  case  of  deeds.  HeM, 
in  an  application  for  Judgment  of  sale  for  failure 
to  pay  special  assessment,  that  secondary  evi- 
dence as  to  the  location  of  certain  lots  is  not 
admissible  in  the  atMence  of  a  showing  that  the 
original  plat  is  not  within  the  control  of  the 
party  offering  the  evidence. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  {{  638-641.] 

5.  Wbit  of  Ebbob  —  Recobo  —  Reception  or 

EVIDKKCI. 

Where    an    objection    to    evidence    is   not 
shown  in  the  record,  but  only  appears  in  appel- 
lant's brief,  it  is  not  available  on  writ  of  error. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  \  2207.] 

6.  Tbial— Reception  or  Evidence— Time. 

On  the  trial  of  a  cause  by  the  court,  the 
introduction  of  evidence  after  the  proofs  have 
been  closed  rests  within  the  discretion  of  the 
court 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  f{  159,  160.] 

7.  MtJNIOIPAI.     COEPOBATTONS  —  A8SES95£KNT 

RoLt— Debobiption  or  Pbopebty. 

Where  a  description  of  property  in  an  as- 
sessment roil  is  the  same  as  that  by  which  the 
owner  acquired  title,  tbe  description  is  good 
as  against  such  owner. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  86,  Municipal  Corporations,  1 1128.] 

Error  to  Lake  County  Court;  Dwight  I* 
Jones,  Judge. 

Proceedings  by  the  people,  on  the  relation 
of  Lewis  0.  Price,  against  Clara  B.  Wlemers 
and  others.  From  a  judgment  in  favor  of  de- 
fendants, plaintiff  brings  writ  of  error.  Re- 
versed and  remanded. 

Buff  &  Cook  (Smoot  it  Eyer,  of  counsel), 
for  plaintiff  in  error.  Cooke,  Pope  &  Pope, 
for  defendants  in  error. 

CARTER,  J.  In  June,  1905,  the  county 
court  of  Lake  county,  on  tbe  application  of 
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plaintiff  In  error,  denied  judgment  And  order 
of  sale  against  tlie  property  of  defendants  in 
error  for  the  delinquent  first  installment  of  a 
special  assessment  for  grading  and  paving 
Scranton  arenue  and  otlier  streets  in  tlie 
village  of  Lake  Bluff,  111.  This  writ  of  error 
brings  up  for  revlevf  the  proceedings  on  that 
hearing. 

Objection  is  made  that  this  is  a  different 
Improvement  from  the  one  described  in  the 
ordinance,  in  that  broken  or  crushed  cobble- 
stone was  not  used,  as  required  by  the  ordi- 
nance. This  identical  point  on  the  same  ordi- 
nance for  the  same  improvement  was  raised, 
and  decided  by  this  court,  on  appeal  from 
the  order  denying  judgment  on  the  same  ap- 
plication, but  for  different  property,  in  People 
v.  Bridgeman,  218  111.  568,  T5  N.  E.  1057. 
The  description  of  the  Improvement  in  ques- 
tion is  fully  set  forth  in  that  opinion  and 
need  not  be  restated.  It  Is  urged  by  defend- 
ants In  error  that  the  evidence  offered  on  the 
bearing  now  under  consideration  was  of  a 
different  character  from  that  on  the  hearing 
of  the  former  objection.  Be  that  as  It  may, 
from  the  record  and  evidence  before  us  we  are 
compelled  to  conclude  that  on  the  question  of 
Its  being  another  and  different  Improvement 
from  that  called  for  by  the  ordinance  the  evi- 
dence here  is  substantially  the  same  as  that 
presented  in  the  former  case. 

The  claim  that  none  of  the  cobblestone  used 
in  the  improvement  was  broken  or  crushed 
is  not  borne  out  by  the  record.  The  court, 
by  agreement  of  the  parties,  viewed  the  prem- 
ises, as  It  did  In  the  former  case.  Leaving 
out  of  consideration  this  view  of  the  court, 
the  decided  weight  of  the  testimony  is  that 
broken  or  crushed  cobblestone  was  used.  As 
was  said  in  People  r.  Bridgeman,  supra: 
"What  is  claimed  as  making  It  a  new  or  dif- 
ferent improvement  is  a  variation  from  its 
provision  as  to  the  size  of  the  cobblestones." 
This  would  not  make  the  improvement  a  dif- 
ferent improvement  from  that  de8cril)ed  in 
the  ordinance.  This  being  true,  the  alleged 
variance  cannot  serve  as  the  basis  of  a  valid 
objection.  Moreover,  on  the  hearing  of  these 
objections,  we  think  the  court  erred  In  re- 
fusing to  permit  testimony  that  the  term 
"crushed  cobble"  or  "broken  cobble,"  as  used 
in  the  ordinance,  had  a  well-known  and  estab- 
lished meaning.  This  court  has  frequently 
decided  that  such  testimony  on  questions  of 
this  kind  should  be  received.  Euester  v.  City 
of  Chicago,  187  III.  21,  58  N.  E.  307;  Shannon 
7.  Village  of  Hinsdale,  180  III.  202,  54  N.  E. 
181;  City  of  Chicago  v.  Holden,  194  111.  213, 
62  N.  E.  550;  Holden  v.  City  of  Chicago,  212 
111.  289,  72  N.  B.  435. 

Two  questions  are  raised  here  that  were 
not  decided  In  People  v.  Bridgeman,  supra. 
It  is  Insisted  that  the  ordinance  Is  Illegal  and 
void  because  of  the  uncertainty  as  to  the  kind 
of  sod-edge  curb  and  the  filling  forming  a 
portion  of  said  Improvement ;  that  it  calls  for 
good,  fresh-cut,  and  live  sod,  but  falls  to 
specify  its  thickness  or  the  cliaracter  of  the 


grass,  clover,  or  other  vegetation  thereon. 
Without  attempting  to  set  out  in  detail  the 
objections  on  this  point,  it  is  plain  that  these 
questions  could  have  been  raised  at  the  hear- 
ing on  the  confirmation  of  the  assessment 
Numerous  decisions  9f  this  court,  as  well  as 
the  statute,  hold  that,  if  they  could  have  been 
then  raised,  they  cannot  be  raised  later  on 
application  for  judgment  unless  they  go  to 
the  jurisdiction  of  the  court.  Walker  v. 
People,  202  111.  34,  66  N.  E.  827 ;  Shepard  v. 
People,  200  111.  508,  05  N.  E.  1063;  Wells  v. 
People,  201  IlL  435,  66  N.  E.  210. 

Many  of  the  decisions  relied  on  by  counsel 
in  support  of  this  contention  do  not  apply,  as 
they  were  proceedings  under  the  sidewalk  act 
of  1875,  and,  as  was  pointed  out  in  Walker  v. 
People,  supra,  the  property  owners  under  that 
act  bad  no  opportunity  to  be  heard  until  the 
application  for  judgment  of  sala  Unless 
there  is  a  total  failure  to  include  in  an  ordi- 
nance the  necessary  elements  of  a  specifica- 
tion of  the  nature,  character,  locality,  and 
description  of  the  improvement  required  by 
statute,  the  mere  fact  that  the  specification  Is 
defective  In  some  respect  is  not  a  defense  to 
an  application  for  judgment  of  sale.  Gross  v. 
People,  172  111.  571,  50  N.  E.  334;  Blount  v. 
People,  188  111.  538,  59  N.  E.  241. 

It  is  further  urged  that  the  descriptions  of 
the  lots  here  objected  for  are  void,  for  the 
reason  that  there  was  no  legally  executed 
plat  or  map  from  which  they  can  be  located 
with  any  degree  of  deflnlteness.  To  support 
this  contention,  objectors  offered  in  evidence 
the  "plat  of  the  north  addition  to  Lake  Bluff" 
from  the  recorder's  office  of  the  county  of 
Lake.  The  plat  offered  was  not  the  original. 
Under  section  2  of  chapter  109  (Kurd's  Rev. 
St  1905,  p.  1528)  and  section  35  of  chapter 
30  (Hurd's  Rev.  St  1905,  p.  470),  before  the 
objectors  could  be  permitted  to  offer  second- 
ary evidence,  they  should  have  shown  that 
the  origiual  plat  was  not  within  their  control. 
No  such  proof  was  made.  Under  these  cir- 
cumstances the  court  should  have  excluded 
the  plat  Scott  v.  Bassett  174  111.  390,  51 
N.  E.  577;  Baltimore  &  Ohio  Southwestern 
Railroad  Co.  v.  Brubaker,  217  111.  462,  75  N. 
E.  523. 

During  the  closing  arguments  plaintiff  in 
error  offered  to  produce  in  evidence  certified 
copies  of  deeds  showing  that  the  objectors 
had  purchased  the  property  described  In  the 
objections  by  the  same  descriptions  set  Torth 
in  the  special  assessment  proceedings'  and  to 
which  they  are  now  objecting.  It  is  said  by 
counsel  for  defendants  in  error  in  their  brief 
that  the  evidence  was  not  offered  at  the  time, 
but  was  produced  later  on  and  incorporated 
in  the  bill  of  exceptions.  If  such  was  the 
case,  the  fact  should  have  been  shown  in  the 
record.  The  only  objection  shown  was  that 
this  evidence  was  "offered  after  the  proofs 
bad  been  closed,"  and  it  Is  not  shown  that  the 
proof  was  not  in  court  at  the  time  the  offer 
was  made.  The  Introduction  of  evidence  at 
such  a  time  usually  rests  within  the  sound 
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>llscretlon  of  the  conrt  This  not  being  a 
jmy  trial,  we  can  see  no  good  reason  why  the 
court  should  not  have  permitted  this  evi- 
dence to  be  introduced  when  offered.  For 
the  purposes  of  taxation  the  description  of 
property  under  which  the  owner  has  acquired 
title  will  be  good  as  agahist  blm.  Eoelllng 
V.  Pec^Ie,  196  III.  863,  63  N.  a  786. 

For  the  reasons  Indicated,  the  Judgment  of 
the  county  court  wll  be  reversed,  and  the 
cause  remanded  for  further  proceedings  In 
accordance  with  this  opinion. 

Reversed  and  remanded. 


(225  III.  21) 

GB&fKOW  et  al.  v.  MNK. 

(Supreme   Court   of  Illbiois.     Dec.   22,   1906. 

Rehearing  Denied  Feb.  8,  1907.) 

1.  Bnxs  AND  Noms  —  Sa£K  —  Patusnt  to 

PaTU  AVTEB  TBAKSnSB. 

A  debtor  executed  in  1892  a  note  payable 
in  three  years,  secured  by  a  deed  of  trust  In 
188o  he  signed  an  agreement  extending  tlie  time 
of  payment  three  years.  In  1896  the  payee  sold 
the  note  to  a  third  person,  who  gave  no  notice 
to  the  maker.  Thereafter  the  maJcer  executed 
a  second  note  to  the  payee  secured  by  a  deed  of 
trust,  and  claimed  that  it  was  i^ven  in  payment 
of  the  first  note,  which  the  payee  promised  to 
surrender.  Thereafter  the  maker  signed  agree- 
ments entered  into  with  the  payee  extending  the 
time  of  payment,  which  descrilsed  the  first  note 
and  the  deed  of  trust  given  to  secure  the  same, 
and  provided  that  the  deed  should  remain  in 
force  until  the  note  was  paid.  The  maker  tail- 
ed to  explain  why  he  signed  the  agreement. 
Held,  that  the  third  person  was  entitled  to  a 
decree  fordosing  the  deed  of  trust  securing  the 
first  note  as  against  the  defense  of  payment  by 
the  execution  of  the  second  note. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  7,  Bills  and  Notes,  {  754.] 

2.  WiTNESsM— Husband  and  Wmx— Compb- 

TENOT. 

In  a  suit  by  the  transferee  of  a  note  to 
foreclose  a  deed  of  trust  executed  by  a  husband 
and  wife  to  secure  the  note  of  the  husband,  the 
wife  is  not  a  competent  witness  in  support  of 
the  defense  of  payment  by  the  execution  of  a 
second  note  to  the  payee  secured  by  a  deed  of 
trust. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  60,  Witnesses,  {!  144-145.] 

AK>eaI  from  Appellate  Court,  First  Dis- 
trict 

Salt  by  Boman  Link  against  Therese  Gem- 
kow  and  others.  From  a  decree  of  the  Ap- 
pellate Court  affirming  a  decree  for  plaintiff, 
defendants  appeal    Affirmed. 

John  Stelk,  for  appellants.  Jnle  F.  Brow- 
er  and  Samuel  B.  King,  for  appellee. 

FABMBB,  X  This  suit  was  begun  by  ap- 
pellee flling  a  bill  in  the  circuit  court  against 
Charles  Oemkow,  his  wife,  Therese,  and  oth- 
er defendants,  for  the  foreclosure  of  a  trust 
deed  on  certain  real  estate  therein  described. 

The  tmat  deed  sought  to  be  foreclosed  was 
executed  on  September  80, 1892,  by  Gemkow 
and  wife  to  Obarles  C.  Schumacher,  trustee, 
to  secnre  a  note  of  even  date  for  $1,100,  sign- 
ed by  Obarles  Gemkow,  payable  to  his  own 
ot&er  three  years  after  date,  with  Interest 


at  6^  per  cent  per  annum,  payable  semi- 
annually. It  appears  from  the  evidence  that 
Schumacher  sold  the  note  to  O'Brien;  that 
it  afterwards  came  back  Into  Schumacher's 
possession,  who  sold  it  to  appellee  In  the 
spring  of  1896.  The  bill  of  appellee  admits 
the  payment  of  $100  on  the  principal  of  the 
note,  and  claims  there  was  due  on  said  note 
$1,000  principal  and  interest  from  March  30, 
1903.  On  September  9.  1898,  Gemkow  made 
and  delivered  to  Schumacher  another  note 
for  $1,100,  payable  to  his  own  order  three 
years  after  date,  with  interest  at  6  per  cent 
per  annum,  interest  payable  semiannually, 
and  evidenced  by  six  Interest  notes.  This 
note  was  secured  by  a  trust  deed  to  Schu- 
macher, as  trustee,  on  the  same  property  de- 
scribed in  the  trust  deed  sought  to  be  fore- 
closed. September  9,  1901,  Gemkow  borrow- 
ed from  Austin  E.  Morey,  one  of  the  defend- 
ants to  the  bill  to  foreclose,  $1,200,  for  which 
he  executed  his  note,  payable  to  the  order  of 
himself  five  years  after  date,  with  Interest 
at  6  per  cent  per  annum,  and  secured  the 
same  by  a  trust  deed  executed  by  himself 
and  wife  to  Pauling,  as  trustee,  upon  the 
same  real  estate  described  in  complainant's 
bill  and  trust  deed.  Gemkow  testified  he 
borrowed  the  money  from  Morey  to  pay  off 
the  note  given  Schumacher  September  9, 
1898,  and  that  he  did  pay  off  and  take  up 
said  note.  Schumacher  executed  a  release 
of  the  trust  deed  given  to  secure  the  note  of 
September  9,  1898,  on  the  18th  of  September, 
1901,  which  was  recorded  the  same  day. 
The  answer  of  Gemkow  and  wife  admits  the 
execution  and  delivery  to  Schumacher  of  the 
note  described  in  the  bill,  and  also  the  trust 
deed,  but  avers  the  payment  of  $100  on  the 
principal  to  Schumacher  and  all  Interest  on 
said  note  to  September  30,  1898;  that  on 
September  9,  1898,  respondent  Charles  Gem- 
kow gave  Schumacher  another  $1,100  note, 
for  which  he  received  $100  cash  and  the  re- 
maining $1,000  was  applied  as  payment  of 
the  note  of  September  30, 1892;  that  he  never 
received  the  1892  note,  but  that  Schumacher 
told  him  he  had  destroyed  It',  and  executed 
and  gave  to  him  a  release  of  the  trust  deed, 
which  be  caused  to  be  recorded;  that  Sep- 
tember 18,  1901,  he  paid  off  and  took  up  the 
1898  note  and  Schumacher  executed  a  release 
of  the  trust  deed  given  to  secure  It.  Re- 
spondents aver  that  they  never  had  any  no- 
tice or  knowledge  of  the  assignment  of  the 
1892  note  to  appellee;  that  all  their  dealings 
were  with  Schumacher,  and  they  were  led 
to  believe  he  was  the  owner  of  said  notes. 
They  deny  having  ever  defaulted  in  the  pay- 
ment of  said  note;  deny  there  is  anything 
due  thereon;  but  aver  it  was  paid  with  the 
loan  secured  from  Morey  September  9,  1901. 
The  parties  made  defendants  by  reason  of 
their  Interest  In  the  Morey  note  and  trust 
deed  answered  the  bill,  setting  up  their  in- 
terest in  the  premises,  and  also  filed  a  cross- 
bill. The  cause  was  heard  by  the  court  and 
a  decree  entered  finding  that  the  Morey  trust 
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deed  was  a  prior  lien  on  tbe  premises,  and 
finding  that  tbere  was  due  appellee  on  tbe 
note  of  September  30,  1892,  of  principal  and 
interest,  $1,122.08;  also  allowing  appellee 
$100  solicitor's  fee.  Tbe  decree,  ordered  tbe 
payment  to  appellee,  by  Gemkow,  of  $1,222.- 
08  wltbin  three  days,  and  tbat,  in  default 
thereof,  tbe  premises  be  sold,  subject  to  tbe 
lien  of  tbe  trust  deed  given  to  secure  tbe 
Morey  note.  From  tbat  decree  Oemkow  and 
bis  wife  prosecuted  an  appeal  to  tbe  Ap- 
pellate Court,  where  tbe  dacree  of  tbe  cir- 
cuit court  was  affirmed,  and  an  appeal  is 
prosecuted  from  the  Judgment  of  tbe  Appel- 
late Court  to  this  court 

No  question  is  raised  as  to  the  correctness 
of  tbe  decree  so  far  as  it  relates  to  the  Morey 
note  and  trust  deed  given  to  secure  it  The 
only  contest  is  as  to  the  note  and  trust  deed 
of  September  SO,  1882. 

It  is  contended  by  counsel  for  aK)ellants 
tbat  all  of  their  dealings  were  with  Schu- 
macher under  the  belief  that  be  was  the 
owner  of  the  note  and  trust  deed,  that  they 
bad  no  knowledge  of  any  assignment  or  sale 
of  them  to  any  one,  and  that  In  the  absence 
of  such  notice  Charles  Gemkow  bad  a  right 
to  deal  with  Schumacher  as  tbe  owner  and  to 
pay  tbe  note  oS  and  take  from  him  a  release 
of  tbe  trust  deed  given  to  secure  it  Sep- 
tember 30,  189S,  Giemkow  signed  an  agree- 
ment extending  tbe  time  of  payment  of  the 
note  three  years.  On  tbat  date  be  paid 
$100  on  the  principal,  and  by  tbe  agreement 
the  interest  was  reduced  to  6  per  cent  Sep- 
tember 30,  189S,  Gemkow  signed  another 
agreement  extending  the  time  of  payment  two 
years;  September  29, 1900,  another  one  extend- 
ing the  time  of  payment  two  years;  and 
September  30,  1902,  another  one  extending 
time  of  payment  three  years.  When  appellee 
became  the  owner  of  the  note  and  trust  deed, 
the  note  bad  something  near  2%  years  to  run 
under  the  first  extension.  Tills  extension 
agreement  and  tbe  interest  notes  were  turn- 
ed over  to  him  with  the  principal  note  and 
trust  deed.  By  said  extension  agreement  tbe 
note  would  mature  September  30,  1898.  On 
September  9,  1898,  as  above  stated,  Gemkow 
gave  Schumacher  another  note  for  $1,100,  due 
three  years  after  date  and  secured  by  a  trust 
deed  on  tbe  same  property  as  the  first  one. 
September  30th  of  the  same  year,  tbe  day  the 
first  note  matured  under  tbe  extension  agree- 
ment of  September  30,  1895,  Gemkow  ex- 
ecuted another  agreement  extending  tbe  time 
of  payment  of  tbe  note  dated  September  30, 
1892,  two  years,  or  until  September  30,  1900; 
the  interest  being  evidenced  by  four  Inter- 
est notes  for  $30  each.  This  extension  agree- 
ment gave  the  holder  of  the  note  the  option 
to  declare  it  due  for  a  default  in  the  pay- 
ment of  Interest,  and  provided  that  the  trust 
deed  given  to  secure  the  note  should  remain 
in  full  force  till  the  note  was  paid.  Septem- 
ber 29,  1900,  another  agreement  was  ex- 
ecuted extending  the  time  for  tbe  payment 
of  said  note  two  years  more,  and  September 


30,  1902,  another  one  extending  time  bf  pay 
ment  three  years,  and  at  the  same  time  notes 
were  given  for  the  semiannual  installments 
of  Interest  Bacb  of  these  last  two  extensions 
contained  similar  options  of  declaring  the 
principal  sum  due  for  a  failure  to  pay  inter- 
est and  provisions  for  tbe  remaining  in  force 
of  the  trust  deed,  as  the  extension  agree- 
ment of  1900.  Tbe  name  of  appellee  was 
written  as  payee  in  tbe  interest  notes  tbat 
were  executed  at  tbe  time  the  last  extension 
was  made,  and  which  were  introduced  in  evi- 
dence on  the  hearing;  but  this  tbe  decree 
finds  was  done  after  Gemkow  had  signed 
them,  with  a  blank  left  for  the  payee's  name, 
and  without  his  knowledge.  The  decree  also 
finds  that  Gemltow  had  no  knowledge  tbat 
appellee  was  the  owner  of  tbe  note  and  trust 
deed.  Though  a  weak  denial  that  Gemkow 
signed  the  extension  agreements  is  made,  the 
evidence  abundantly  warranted  the  conclu- 
sion tbat  he  did  sign  them.  Tbe  first  ex- 
tension agreement  executed  was  turned  over 
to  appellee  by  Schumacher  when  he  bought 
the  note  and  tbe  others  as  they  were  execat-- 
ed.  It  is  true,  Gtemkow  was  a  rather  stupid 
German,  unable  to  read  and  write  tbe  Bng- 
Usb  language,  and  appears  to  tiave  fully 
trusted  Schumacher,  who  died  Insolvent  in 
May,  1903. 

Gemkow  testified  that  when  he  gave  the 
second  $1,100  note  September  9,  1893,  Schu- 
macher told  him  the  old  note  was  no  longer 
good.  He  says  Schumacher  showed  him  tbe 
'  note  and  told  him  he  would  bum  it  up,  and 
tbat  the  note  and  trust  deed  he  then  gave 
were  in  satisfaction  and  payment  of  the  note 
given  In  1892,  and  that  be  did  not  except  pos- 
sibly $100,  get  any  money  from  Schumacher 
when  be  gave  the  note  on  September  9, 
1898.  Tbe  testimony  of  Tberese  Gemkow, 
wife  of  Charles,  tended  to  corroborate  him. 
This  testimony  is  In  conflict  with  tbe  recitals 
in  the  three  extension  agreements  signed  by 
Gemkow,  respectively,  September  30,  1898,. 
September  29,  1900,  and  September  30,  1902. 
It  will  be  observed  tbat  the  first  mentioned 
of  these  extensions  was  executed  tbe  same 
month  and  but  a  few  days  later  than  tbe 
note  and  trust  deed  Gemkow  says  were  ex- 
ecuted to  pay  this  note  oCC.  Bach  of  these 
extension  agreements  specifically  mentions 
and  describes  the  note  dated  September  80, 
1892,  and  the  trust  deed  given  to  secure  the 
same,  and  expressly  provides  tbat  the  trust 
deed  given  to  secure  said  note  shall  remain 
in  full  force  and  effect  until  said  note  la 
paid.  In  tbe  absence  of  these  extension 
agreements,  it  would  be  very  clear  tbat  appel- 
lee would  not  be  entitled  to  a  decree  of 
foreclosure.  In  Towner  v.  McClelland,  110 
111.  542,  It  was  said  (page  551):  "Where  a 
mortgage  is  assigned,  and  the  mortgagor, 
without  notice,  pays  the  payee,  who  has  part- 
ed with  tile  note  that  will  discliarge  tbe  mort- 
gage, and  in  a  suit  to  foreclose,  such  payment 
may  be  set  up  in  bar  of  a  decree  for  its  fore- 
closure.   Tbe  mortgagor,  to  release  himself 


Digitized  by 


Google 


IIU 


GEMKOW  T.  LINE. 


49 


from  liability  on  bis  note,  mnet  see  tbat  he 
pays  the  money  to  tlie  holder  of  tbe  note,  wbo 
tias  received  It  by  aaslgnment  before  matur- 
ity, bat  not  80  to  discbarge  tbe  mortgage,  be- 
cause It  Is  not  assignable  at  law.  Tbe  equi- 
table assignee,  to  protect  bis  rights  against  a 
payment  by  the  mortgagor  to  tbe  mortgagee, 
must  give  the  former  notice  actual  or  con- 
structive, of  its  assignment" 

Napieralski  v.  Simon,  198  111.  384,  64  N.  E. 
1042,  is  a  case  where  the  transaction  and  all 
Its  facts  are  strikingly  similar  to  tbe  trans- 
actions and  facts  Involved  In  this  case,  ex- 
cept as  to  the  extension  agreements.  In  tbat 
case  Napleralsfcl  made  a  note  for  $300,  pay- 
able to  bis  own  order  five  years  after  date, 
and  delivered  it  to  Scbintz,  from  whom  he 
had  obtained  the  money.  He  and  his  wife 
also  executed  to  Scbintz,  as  trustee,  a  trust 
deed  on  real  estate  to  secure  the  note.  The 
Interest  was  paid  on  tjie  note  to  Scbintz  by 
Napieralskl  until  it  became  due,  In  October, 
189],  when  an  agreement  was  executed  ex* 
tending  tbe  time  of  payment  five  years  and 
new  Interest  notes  given.  These  Interest 
notes  were  paid  to  Scbintz  by  Napleralski 
as  they  matured.  In  tbe  spring  of  1894  Si* 
mon  bought  tbe  note  and  trust  deed  from 
Schintz,  and  thereafter  Scbintz  paid  bim  tbe 
Interest  Simon  never  notified  Napleralski 
that  he  had  bought  tbe  note,  and  in  October, 
180S,  Napleralski  paid  Scbintz  $200  to  ap- 
ply on  the  principal.  In  September,  1896. 
Scbintz  notified  Napleralski  the  note  would 
be  due  tbe  23d  of  tbe  following  month. 
Thereupon  Napleralski  called  at  tbe  ofllce 
of  Scbintz,  and  It  was  agreed  tbat  he  should 
procure  a  loan  for  Napleralski  for  $2,800  to 
pay  off  tbe  Indebtedness.  Thereupon  Napler- 
alski executed  notes  for  that  amount  payable 
to  his  own  order,  indorsed  them  in  blank, 
delivered  them  to  Scbintz,  and  be  and  bis 
wife  executed  and  delivered  to  Schintz,  as 
trustee,'  trust  deeds  on  the  same  property 
described  In  the  one  first  mentioned  to  secure 
said  notes.  Schintz,  In  the  same  month  the 
$3,000  mortgage  debt  became  due,  sold  one 
of  the  last-mentioned  notes  and  trust  deeds 
to  one  Auten  and  the  other  note  and  trust 
deed  to  one  Diedesch,  and  received  tbe  mon- 
ey for  them.  Scbintz  executed  and  delivered 
to  Napleralski  a  release  of  tbe  original  trust 
deed.  Simon,  as  the  holder  of  tbe  original 
note  and  trust  deed,  filed  a  bill  to  foreclose 
and  set  aside  tbe  release  made  by  Scbintz 
as  fraudulent  The  court  said  (page  387  of 
108  111.,  page  1043  of  C4  N.  E.):  "This  is  not 
a  suit  at  law  on  a  negotiable  Instrument, 
but  Is  a  proceeding  In  equity  to  foreclose  a 
mortgage— a  nonnegotlable  instrument — and 
most  be  controlled  by  equitable  principles. 
It  was  assignable  only  in  equity,  and  was 
subject  to  the  same  equitable  defenses  as  if 
sought  to  be  foreclosed  by  Schintz  on  his 
own  behalf.  It  was  the  duty  of  Simon  to 
give  notice  to  tbe  maker  of  the  assignment 
to  bim  If  he  would  protect  himself  from  pay- 
ment to  tbe  original  bolder.  Such  notice 
80N.B.-4 


would  have  enabled  appellants  to  protect 
themselves  from  tbe  fraudulent  representa> 
tlons  of  Scbintz  by  making  payment  to  the 
true  owner.  At  all  events,  it  would  have 
b^en  a  compliance  on  bis  part  with  his  duty 
in  the  premises.  Having  failed  to  give  such 
notice,  he  is  In  no  position  to  Invoke  the 
equitable  doctrine  tbat,  where  one  of  two 
innocent  persons  must  suffer  loss  because 
of  tbe  fraud  of  a  third  person,  the  loss  must 
fall  on  him  wbo  by  bis  conduct  has  put  1'' 
in  tbe  power*  of  such  third  person  to  make 
the  loss  possible.  Simon  was  in  fault  in  fail- 
ing to  give  notice  of  the  assignment  to  bim." 
This  case  would  be  conclusive  of  the  one 
at  bar  but  for  the  extension  agrreements. 
The  same  rule  is  recognized,  also.  In  Schults 
T.  Sroelowltz.  191  111.  249,  61  N.  E.  92.  In 
tbat  case  tbe  mortgagor  sold  the  land  and 
tbe  purchaser  assumed  and  agreed  to  pay 
tbe  mortgage  Indebtedness,  and  tbe  court 
beld  that,  while  the  assignee  of  the  note  and 
mortgage,  to  protect  his  rights  under  the 
mortgage,  would  have  been  required  to  give 
tbe  mortgagor  notice  that  he  owned  It,  he 
owed  no  such  duty  to  the  grantee  of  the 
mortgagor. 

Tbe  irule  announced  in  these  cases,  how- 
ever, cannot  apply  here,  for  tbe  reason  that 
by  three  separate  Instruments  in  writing 
executed  by  Gemkow  after  be  claims  to  have 
paid  off  the  note  In  controversy  he  recog- 
nized the  existence  of  tbe  note  and  the  trust 
deed  and  agreed  to  their  continuance  In 
force.  By  tbe  last  extension  agreement 
which  was  executed  by  Gemkow  September 
30,  1002,  only  a  year  before  tbe  suit  was 
brought  the  note  would  not  mature,  except 
for  default  in  the  payment  «f  Intet««t,  until 
September  30,  1905.  Why  Gemkow  should 
sign  these  agreements  If  he  had  paid  the 
note  off  Is  difllcult  of  comprehension.  He 
says  be  signed  anything  Schumacher  told 
bim  to,  but  be  does  not  pretend  to  give  any 
circumstance  connected  with  the  signing  of 
said  agreements.  He  does  not  tell  anything 
Schumacher  did  or  said  to  induce  him  to 
sign  them,  nor  what  he  represented  them 
to  be,  nor  the  purpose  of  their  execution. 
As  we  have  said,  his  only  explanation  Is  a 
weak  denial,  which  is  unsupported  by  the 
evidence.  We  think  these  facts  render  tbe 
rule  announced  In  the  cases  above  cited 
Inapplicable;  tbat  after  going  on  for  years 
after  he  says  he  paid  tbe  note  to  Schumach- 
er, acknowledging  in  writing,  for  tbe  bene- 
fit of  tbe  legal  bolder,  the  continued  exist- 
ence of  the  note  and  trust  deed,  the  chan- 
cellor was  Justified  in  decreeing  that  ap- 
pellee was  entitled  to  foreclose  eaid  trust 
deed. 

It  Is  also  urged  tbat  tbe  chancellor  erred 
In  holding  Therese  Gemkow,  wife  of  Charles 
Gemkow,  was  not  a  competent  witness.  It 
does  not  clearly  appear  that  be  so  ruled. 
When  she  was  offered  as  a  witness,  appel- 
lee objected  on  the  ground  that,  as  tbe  wife 
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of  Charles  Gemkow,  she  was  not  a  com- 
petent witness.  The  court  remarked  be 
was  inclined  to  tbink  sbe  was  not  compe- 
tent, but  that  be  would  bear  ber  testimony 
subject  to  the  objection.  Sbe  was  permitted 
to  answer  all  questions  asked  ber  except 
as  to  the  handwriting  of  the  signatures  to 
the  extension  agreements.  With  that  ex- 
ception appellants  had  the  benefit  of  ber 
testimony,  and  It  nowhere  appears  that  it 
was  not  considered  by  the  court  in  deter- 
mining the  case.  We  do  not  t')iink  she  was 
a  competent  witness,  but,  If  she  were,  her 
evidence  would  not  require  a  reversal  of 
the  case. 

A  number  of  other  grounds  are  urged  for 
a  reversal  of  the  case,  principally  relating  to 
the  pleadings.  We  have  endeavored  to  dis- 
cuss the  meritorious  and  controlling  ques- 
tions Involved,  and  while  we  have  examined 
all  the  questions  raised  by  counsel  we  are 
of  opinion  the  objections  not  herein  dis- 
cussed are  not  of  such  Importance  as  to  re- 
quire mentioning  them  specifically. 

The  judgment  of  the  Appellate  Court  is 
affirmed. 

Judgment  affirmed. 


(225  111.  30) 

PEOPLE  ex  rel.  SCHOLES  v.  KEITHLET. 

(Supreme   Court    of   Illinois.     Dec.   22,    1906. 

Rehearing  Denied  Feb.  6,  1907.) 

1.  Attornets—Disbabment— Evidence— SuF- 

FIOTENCr. 

Evi<lence  held  to  show  that  an  attorney  was 
guilty  of  such  illegal,  immoral,  and  unprofes- 
sional conduct  as  to  require  that  he  be  deprived 
of  his  license  to  practice  law. 

2.  Same  —  Grounds  —  Misconduct  as  to 
Clients. 

An  attorney,  who,  without  reasonable  ex- 
cuse, acts  for  both  parties  to  a  lawsuit,  is 
guilty  of  breach  of  professional  propriety. 

FEd.  Note. -For  cases  in  point,  see  Cent.  Dig. 
vol.  5,  Attorney  and  Client.  §§  55,  229.] 

Proceedings  for  disbarment  by  the  people 
on  the  relation  of  Robert  Scholes  against 
Arthur  Kelthley.    Rule  made  absolute. 

W.  H.  Stead,  Atfy  Gen.,  Robert  Scholes, 
States  Att'y,  Stevens  &  Horton,  F.  H.  Tich- 
enor,  and  Joseph  A.  Well,  for  relator.  Wins- 
low  Evans,  F.  J.  Quinn,  and  James  A.  Came- 
ron, for  respondent. 

VICKBRS,  J.  This  Is  a  proceeding  to  dis- 
bar Arthur  Kelthley,  who  was  licensed  to 
practice  by  this  court  in  1883.  The  Infor- 
mation presented  by  the  state's  attorney  of 
Peoria  county  charges  respondent  with  il- 
legal, immoral,  and  unprofessional  conduct  In 
connection  with  a  number  of  transactions,  or 
a  series  of  transactions,  with  different  clients. 
These  several  charges  of  misconduct  are  des- 
ignated by  the  commissoner  to  whom  this 
case  was  referred,  In  his  report,  and  by  the 
counsel,  as  "cases,"  distinguishing  them  by 
the  name  of  the  party  concerned,  although, 
strictly  speaking,  they  were  not  all  cases  In 
court  but  some  of  tbem  relate  to  business 


transactions  outside  of  court.  These  several 
so-called  cases,  as  set  out  In  the  informa- 
tion and  as  treated  in  the  record,  are  desig- 
nated as  (1)  the  Heaton  Case;  (2)  the  Eck- 
hardt  Case;  (3)  the  Wood  Case;  (4)  the  Wat- 
son Case;  (5)  the  Foster  Case;  (6)  the  Don- 
meyer  Case;  (7)  the  Allen  Case;  (8)  the 
Peoria  Star  Case.  Included  under  the  Peoria 
Star  Case  are  the  Reybum  and  Rogers  Cases. 
Each  of  these  cases  is  the  subject  of  a  sep- 
arate charge  or  count  In  the  information, 
which  purports  to  give  a  history  of  a  partic- 
ular lawsuit  or  business  transaction,  setting 
out  the  part  alleged  to  have  been  taken  by 
respondent  therein  as  an  attorney,  from 
which  the  conclusion  is  sought  to  be  drawn 
that  respondent  was  guilty  of  dishonesty  In 
bis  profession,  of  being  a  man  of  such  in- 
satiate greed  In  bis  dealings  that  all  sense 
of  justice  and  honor  was  overridden  or  de- 
stroyed, and  that  he  has  been  guilty  of  such 
unprofessional  conduct  In  each  case  as  to 
bring  reproach  on  the  legal  profession.  Each 
charge  has  been  answered  by  the  respondent, 
and  the  Issues  thereby  made  were  referred 
to  a  commissioner.  In  accordance  with  the 
practice  of  this  court,  to  take  the  testimony 
and  report  his  conclusions  both  as  to  the 
law  and  fact.  The  commissioner  has  taken 
all  the  testimony  and  reported  bis  findings, 
which  are  In  favor  of  respondent  as  to  the 
Heaton  Case,  the  Wood  Case  and  the  Foster 
Case,  and  against  the  respondent  in  all  others. 
Respondent  has  filed  exceptions  to  all  the 
findings  of  the  commissioner  which  were 
against  him,  which  have  been  overruled. 
While  no  exceptions  have  been  filed  by  re- 
lators to  the  adverse  findings  of  the  com- 
missioner, we  have  nevertheless  considered 
these  cases,  and  our  conclusions  being  in  ac- 
cord with  those  of  the  commissioner  we  will 
not  obtrude  a  discussion  of  tbem  In  this 
opinion.  Each  case  Is  based  on  Its  own  facts 
and  has  no  special  connection  with  the  others, 
and  hence  it  will  be  necessary  to  treat  them 
accordingly. 

(1)  The  Eckhardt  Case.  In  1881  John  Eck- 
hardt  executed  a  note  for  $1,030  to  Sophia 
Dltewlg,  which  was  secured  by  a  trust  deed 
to  John  M.  Ilerget  on  certain  real  estate  in 
the  city  of  Peoria.  In  1882  John  Eckhardt 
sold  a  part  of  the  real  estate  Included  in  the 
trust  deed  to  John  M.  Hei^et  for  $1,000. 
Herget  paid  .f550  in  cash  and  afterwards  took 
up  the  $1,0.''>0  note  of  Sophia  Dltewlg  in  ac- 
cordance with  his  agreement.  The  trust  deed 
was  not  released  of  record  except  as  to  a 
part  of  the  premises,  nor  was  the  note  sur- 
rendered to  Eckhardt,  although  the  debt  was 
paid.  In  18S4  John  Eckhardt  was  indicted, 
tried,  and  convicted  for  grand  larceny  and 
sentenced  to  the  penitentiary.  Kelthley  was 
one  of  Eckhardt's  attorneys  In  the  larceny 
case.  Before  entering  on  bis  term  of  Im- 
prisonment John  Eckhardt  made  a  voluntary 
conveyance  of  all  the  real  estate  he  owned 
to  bis  son  William,  who  afterwards  conveyed 
one-third  each  to  his  two  sisters.    William 
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filed  a  bill  to  the  May  term,  1884,  to  com- 
pel tbe  release  of  the  trust  deed  as  a  cloud 
upon  the  title  to  tbe  real  estate  whicb  be 
had  received  from  bis  fatber.  A  decree  was 
entered  In  February,  1885,  in  accordance  witb 
tbe  prayer  of  the  bill.  This  bill  was  based 
on  tbe  ground  that  the  note  given  to  Sophia 
Ditewig  had  been  paid.  Keitbley  was  an 
attorney  for  Herget  in  tbe  case.  In  pursu- 
ance of  tbe  order  of  the  court  Herget  did 
release  and  cancel  tbe  trust  deed  on  Feb- 
ruary 14,  1885,  but  did  not,  it  seems,  sur- 
render tbe  note  to  tbe  Eckbardts.  This  note 
bad  been  paid  in  full  and  the  payee  sur- 
rendered it  to  Herget,  who  paid  the  note 
as  a  part  of  the  consideration  for  the  lots 
that  had  been  conveyed  to  him  by  Eckhardt, 
and  the  fact  that  it  bad  been  paid  bad  been 
made  to  appear  in  tbe  case  of  Eckhardt 
against  Herget,  wherein  respondent  was  a 
solicitor  for  defendant  Herget 

In  the  year  1885  another  party  comes  into 
view.  Minnie  Gebbardt  bad  some  trouble 
with  Herget.  She  sued  him  In  some  action 
at  law  involving  fraud.  Herget  was  arrested 
on  a  capias  ad  satisfaciendum  and  put  In 
Jail.  He  then  perpetrated  another  fraud  to 
get  out  of  jail  for  tbe  first  He  wrote  on  the 
back  of  the  Eckhardt  note,  "Amount  due  May 
14,  1884,  five  hundred  sixty-one  dollars  and 
seventy-five  cents  ($501.75),"  and  succeeded 
In  Inducing  Minnie  Gebbardt  to  accept  it 
as  security  for  her  claim  and  he  was  re- 
leased from  custody.  Minnie  Gebbardt  sued 
John  Eckhardt  for  the  balance  which  ap- 
peared to  be  due  on  the  said  note.  Under 
advice  of  Herget,  Eckhardt  made  no  defense, 
and  Judgment  went  against  him  by  default 
for  $650  in  October,  1886.  These  several 
transactions  are  only  Important  as  leading 
up  to  what  is  to  follow  and  as  showing  a 
knowledge  of  respondent  of  the  various  facts 
which  have  a  bearing  on  bis  subsequent  ac- 
tion. In  1891  respondent  went  to  Minnie 
Gebbardt  and  the  following  is  her  version 
of  what  occurred:  "He  (respondent)  came 
to  me  and  asked  me  if  I  wanted  tbe  money 
J'ohn  Herget  had  swindled  me  out  of,  and  I 
said,  'Tes,  I  want  It'  He  said  I  should  give 
blm  $10  and  be  would  get  It  for  me.  I  gave 
him  $10.  Afterwards  he  wrote  me  a  letter 
and  I  went  to  his  office  and  gave  him  $10 
more.  I  did  not  know  him— had  never  seen 
blm  before."  Respondent  admits  tbe  above 
statement  to  be  true  bi  substance.  Respond- 
ent filed  a  creditor's  bill  for  Minnie  Gebbardt 
against  tbe  Eckbardts  to  set  aside  the  deed 
made  by  John  to  William  ]n  1884.  After 
service  of  summons  on  John  Eckhardt  re- 
spondent claims  be  was  employed  by  John 
Eckhardt  to  get  his  title  back  from  bis  son 
and  daughters.  Respondent  claims  that  be 
was  employed  and  paid  by  John  Eckhardt 
to  represent  the  said  Eckhardt  In  the  case 
resitondent  then  had  pending  for  Minnie  Geb- 
bardt against  him  and  the  other  members  of 
tbe  JEk^bardt  family.  In  other  words,  re- 
spondent received  a  fee  from  both  the  com- 


plainant and  defendant  and  filed  an  answer 
for  John  Eckhardt  confessing  the  bill  of 
Minnie  Gebbardt  He  also  filed  a  crossbill 
for  John  Eckhardt  asking  some  relief  against 
tbe  other  parties  in  tbe  case.  At  tbe  May 
term,  1891,  W.  T.  Whiting,  an  attorney  who 
had  been  employed  by  John  Eckhardt  to  de- 
fend tbe  Gebbardt  suit  came  into  court,  and 
finding  the  answer  and  cross-bill  of  John 
Eckhardt  on  file  moved  the  court  to  strike 
them  from  the  files.  Respondent  objected, 
and  a  controversy  took  place  as  to  whom 
Eckhardt  had  empowered  to  represent  him. 
The  court  sent  for  John  Eckhardt,  bad  blm 
sworn  and  asked  him  who  bis  lawyer  was 
in  that  case,  and  he  replied  that  he  had  em- 
ployed Mr.  Whiting.  Thereupon  tbe  motion 
to  strike  the  answer  and  cross-bill  was  sus- 
tained. Tbe  answer  and  cross-bill  were  with- 
drawn from  the  files  by  respondent  and  have 
not  been  introduced  in  this  case.  Mr.  Whit- 
ing put  in  an  answer,  setting  up,  among  other 
things,  that  the  note  upon  which  the  alleged 
Judgment  of  complainant  was  based  had  been 
fully  paid  and  discharged.  The  court,  upon 
a  hearing,  dismissed  the  Gebbardt  bill. 

Respondent  both  In  bis  answer  to  tbe 
information  and  his  testimony  given  In  sup- 
port thereof,  gives  an  account  of  bis  connec- 
tion with  the  Eckhardt  Case  which  is  In  con- 
filct  with  the  testimony  given  by  him  on  tbe 
hearing  of  tbe  Gebbardt-Eckhardt  Case.  In 
the  latter  case  respondent  testifies  that  Eck- 
hardt came  to  him  and  employed  him  to  get 
hlq  land  back,  and  be  advised  him  that  tbe 
way  to  do  It  was  to  let  Mrs.  Gebbardt  file 
a  bill  to  set  aside  the  conveyance  as  a  cred- 
itor and  that  Eckhardt  could  then  file  a  cross- 
bill and  set  up  bis  Interests.  He  leaves  the 
impression  by  his  testimony  that  Eckhardt 
was  his  original  client  and  that  tbe  Gebbardt 
creditor's  bill  was  only  a  means  to  be  adopt- 
ed to  serve  Eckhardt's  interests.  Respond- 
ent's position  before  the  commissioner  and 
in  bis  answer  is  that  he  went  to  Mrs.  Geb- 
hardt  first  and  had  filed  her  bill,  and  be  says 
it  was  after  Eckhardt  had  been  served  with 
a  summons  that  Eckhardt  came  to  him  and 
asked  blm  If  be  could  not  represent  him  also 
In  the  case,  and  that  respondent  told  him  be 
could,  and  that  then  he  filed  tbe  answer  and 
cross-bill  for  Eckhardt  It  Is  iiot  material 
here  to  determine  which  of  tbe  two  accounts 
Is  tbe  true  one,  since  by  both  of  them  re- 
spondent puts  himself  on  both  sides  of  the 
lawsuit,  and  by  so  doing  his  position  is  whol- 
ly inconsistent,  and  no  explanation  has  been 
offered  which  in  reason,  law  or  morals  tends 
to  palliate  or  excuse  such  a  grave  breach  of 
professional  propriety.  Respondent  admits 
this  charge  in  effect,  and  seeks  to  Justify 
himself  on  the  pretense  that  the  interests  of 
the  complainant  and  tbe  defendant  were  not 
antagonistic.  This  explanation  discredits 
respondent's  knowledge  of  tbe  law  or  his 
comprehension  of  the  facts,  although  be  en- 
Joyed  the  unusual  advantage  of  viewing  tbe 
case  from  both  sides.    Respondent  w«8  then 
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a  yoxmg  practitioner,  and  bis  youth  and  In- 
experience might  have  been  Invoked  In  ex- 
tenuation of  bis  offense  were  it  not  for  the 
brazen  manner  In  which  now,  after  a  varied 
experience  In  the  practice  of  law  extending 
over  a  score  of  years,  he  seel^s  to  Justify  his 
course.  Errors  and  Indiscretions  bom  of  an 
Impetuoiu  and  enthusiastic  young  manhood 
may  be  mantled  by  charity  and  forgiven,  but 
when  mature  manhood  Is  ushered  in  and  the 
sobering  Influence  of  ripe  experience  has  ex- 
hausted its  power,  the  lawyer  who  still  clings 
to  and  defends  his  early  wrongs,  thereby  rati- 
fying and  approving  the  same,  is  not  entitled 
to  any  extenuation  on  account  of  Inexpe- 
rience or  the  length  of  time  that  has  elapsed 
since  the  offense. 

How  respondent  can  reconcile  bis  claim 
that  the  interests  of  complainant  and  de- 
fendant In  this  suit  were  not  antagonistic 
with  the  conceded  fact  that  he  tias  a  fair 
knowledge  of  the  law  we  are  at  a  loss  to  see. 
It  complainant  succeeded,  the  decree  would 
simply  establish  her  claim  and  order  it  paid, 
and  in  default  the  land  would  be  sold  to  pay 
the  claim,  and  order  that  the  deed  from  John 
Eckhardt  to  William  be  set  aside  as  to  the 
complainant  in  the  creditor's  bill,  leaving  the 
title  as  to  the  parties  and  all  other  persons 
where  It  was  before.  If  the  land  went  to 
aale  and  there  was  a  surplus  It  would  be- 
long to  William  Eckhardt,  as  between  him 
and  his  father.  This  Is  the  rule  of  law  now, 
and  we  have  been  unable  to  find  a  single 
case  to  the  contrary.  By  the  very  terms  of 
the  statute,  13  Eliz.  chap.  5,  from  which  is 
derived  most  of  the  law  on  this  subject,  it 
was  provided  that  "all  conveyances,  etc.,  of 
any  lands,  goods  or  chattels,  bad  or  made  of 
purpose  to  delay  or  defraud  creditors  or  oth- 
ers of  their  actions  or  debts,  shall  be  taken, 
only  as  against  such  persons  and  their  repre- 
sentatives as  shall  or  might  be  so  delayed  or 
defrauded,  to  be  utterly  void."  The  decree 
setting  aside  a  froudulent  conveyance  should 
merely  declare  the  conveyance  void  as  to 
the  complaining  creditor,  and  should  not  set 
it  aside  as  between  the  parties.  5  Ency.  of 
PL  &  Pr.  p.  509,  and  cases  cited.  This  rule 
has  often  been  declared  in  this  state.  Miller 
T.  Marckle,  21  III.  152;  Campbell  v.  Wbltson, 
«8  III.  240,  18  Am.  Rep.  563;  Jolly  v.  Gra- 
ham, 222  111.  550.  78  N.  E.  919;  Jones  v. 
Jones,  213  III.  228,  72  N.  E.  695.  In  the  Camp- 
bell Case  It  was  said:  "A  conveyance  of 
this  sort  [It  has  been  said  with  great  truth 
and  forcel  is  void  only  as  against  creditors, 
and  then  only  to  the  extent  In  which  it  may 
Ijc  necessary  to  deal  with  the  conveyed  estate 
for  their  satisfaction.  To  this  extent,  and  to 
this  only,  it  Is  treated  as  If  it  had  not  been 
made.  To  every  other  purpose  It  Is  good. 
Satisfy  the  creditors  and  the  conveyance 
stands."  This  language  is  quoted  and  ap- 
proved In  Grosse  v.  Sweet  &  Co.,  188  111.  555, 
69  N.  B.  432. 

(2)  The  Watson  Case.  Hiram  Watson  pur- 
ehased  a  lot  from  respondent  which  he  mort- 


gaged to  the  People's  Loan  &  Homestead 
Association  for  money  with  which  to  build 
a  bouse,  giving  respondent  a  second  moit- 
gege  to  secure  a  balance  of  unpaid  purchase 
money.  Watson  contracted  two  debts,  ag- 
gregating $450,  for  building  materials  which 
went  into  the  bouse.  Suits  were  commenced 
by  the  creditors  to  have  a  Hen  established 
on  the  property  and  resjwndent  was  employ- 
ed by  Watson  to  represent  him  in  this  case. 
Respondent  attempted  to  effect  a  settlement, 
and  It  appears  that  he  made  a  tentative 
agreement  with  Ross,  one  of  the  attorneys 
for  the  creditors,  to  the  effect  that  they 
should  take  Watson's  note  for  f450  and  a 
third  mortgage  on  the  premises  to  secure  it 
Respondent  procured  the  execution  of  the 
note  by  Watson,  making  It  payable  to  George 
T.  Page,  another  member  of  the  firm  of  at- 
torneys who  had  the  lien  suits  in  charge. 
The  mortgage  to  secure  said  note  was  made 
by  Watson  and  wife,  and  it  was  to  Samuel 
D.  Wead,  another  lawyer  In  the  same  firm. 
When  Mr.  Page  was  informed  of  the  propos- 
ed settlement  he  refused  to  accept  it  and  de- 
manded payment  in  money,  and  it  was  final- 
ly arranged  that  a  settlement  of  the  $450 
should  be  made  for  $225  in  cash,  which  re- 
spondent paid  out  of  his  own  funds  and  then 
recorded  the  mortgage  for  $450  and  said 
nothing  to  Watson  about  it  Respondent 
held  the  note  and  mortgage,  and  when  the 
first  year's  Interest  was  due  Watson  went 
to  his  creditors  and  wanted  to  work  for  them 
to  pay  the  interest  He  was  then  hiformed 
for  the  first  time  that  he  did  not  owe  them 
unythlng  and  that  their  claim  had  been  set- 
tled. Watson  then  called  on  respondent  and 
paid  the  Interest  on  $450,  and  the  second 
year  he  did  likewise.  It  is  true,  Watson  tes- 
tifies that  respondent  told  him  when  he  paid 
the  amount  respondent  had  been  out  on  the 
matter  respondent  would  release  the  mort- 
gage. Respondent's  attitude  In  this  case  is 
shown  by  the  following  questions  and  an- 
swers before  the  commissioner:  "Q.  Mr. 
Keithley,  after  you  had  taken  this  note  of 
$450,  secured  by  a  deed  of  trust  on  this 
man's  property,  payable  to  the  order  of 
George  T.  Page  or  Page  &  Wead,  and  you 
found  they  would  not  accept  it  why  did  you 
not  then  destroy  it  and  draw  up  new  papers 
instead  of  letting  this  thing  run  on  in  the 
name  of  George  T.  Page  for  two  years?  A. 
I  am  perfectly  satisfied  with  it  standing  as 
It  is,  and  you  ought  to  be.  Q.  Have  you  any 
further  explanation  of  that?  A.  None  what- 
ever. Mr.  Watson  has  promised  me  to  take 
it  up  and  I  am  satisfied  he  will.  If  he  does- 
n't I  am  satisfied  I  will  foreclose  It" 

While  we  are  not  prepared  to  say  that  re- 
spondent's conduct  in  this  case  is  dishonest 
yet  he  Is  certainly  guilty  of  exceeding  bis 
authority,  in  the  first  place,  by  making  a 
settlement  of  his  client's  case  without  his 
knowledge  or  consent  and  of  neglectful  in- 
difference in  falling  to  inform  him  for  so 
long  a  time  of  what  be  had  don&    In  this 
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case  much  stress  la  laid  on  the  fact  that  Wat- 
son is  satisfied.  This  Is  all  well  enough. 
It  Is,  and  ought  to  be,  a  laudable  ambition 
of  every  lawyer  to  win  the  approval  of  his 
clients:  Irat  It  does  not  necessarily  follow 
that  when  be  has  secured  that,  he  has  es- 
tablisbed  a  claim  to  immunity  from  Just  cen- 
sure. In  the  first  place,  the  client  may  be 
himself  a  rascal,  crook  or  criminal,  who 
would  readily  approve  anything,  however  In- 
famons,  that  his  lawyer  might  do  if  it  helped 
him.  And,  again.  If  he  Is  honest,  he  may  be 
poor,  helpless  and  dependent,  and  be  influ- 
enced to  approve  because  he  feels  that  he 
cannot  afford  to  disapprove  what  his  attor- 
ney lias  done.  A  lawyer  who  adopts  as  his 
standard  of  professional  conduct  a  rule  mak- 
ing the  approval  of  his  client  the  only  test, 
disregarding  everything  else,  has  no  stand- 
ard at  all.  and  will  find  himself  constantly 
hedged  about  with  humiliating  embarrass- 
ments and  inexplicable  dlfflcalties.  The  law- 
yer  owes  a  duty  to  the  lionorable  profession 
of  which  he  is  .a  member,  and  in  the  lan- 
guage of  this  court  in  People  ex  rel.-v.  Ford, 
54  111.  620,  "he  should  guard  with  Jealous 
watchfulness  his  own  reputation  as  well  as 
that  of  his  profession." 

@)  The  Donmeyer  Case.  Isaac  W.  Don- 
meyer  placed  a  claim  in  the  bands  of  re- 
spondent for  $5,000  for  collection  against  O. 
G.  Magenhelmer.  Magenheimer  being  unable 
to  pay  the  claim,  respondent  made  a  settle- 
ment, taking  four  notes,  the  first  being  for 
$500  and  all  interest'  due,  and  three  others 
aggregating  $4,500.  The  last  three  notes 
were  signed  by  C.  C.  and  G.  D.  Magenheimer 
and  J.  D.  Ryan,  and  were  secured  by  a  sec- 
ond mortgage  on  500  acres  of  real  estate  In 
Clay  county  worth  $20,000  to  $25,000.  The 
first  mortgnge  was  for  $9,000.  In  making 
this  settlement  respondent  took  the  mortgage 
in  his  own  name.  Donmeyer  repeatedly  urg- 
ed respondent  to  proceed  to  collect  these 
notes.  The  first  note  was  paid  and  the  pro- 
ceeds turned  over  to  Donmeyer.  The  re- 
maining $4,500  was  not  paid  at  maturity. 
Finally  respondent  bought  the  notes  for  $3,- 
230  and  collected  the  full  amount  in  cash  and 
securities.  Donmeyer  testified  that  respond- 
ent pretended  that  he  had  a  client  who  would 
buy  the  notes,  and  that  he  never  supposed 
respondent  was  buying  them  for  himself. 
In  this  respondent  contradicts  Donmeyer, 
and  if  their  evidence  is  to  be  regarded  with 
equal  credibility,  there  is  not  that  clear  and 
satisfactory  preponderance  of  evidence  that 
ought  to  exist  before  a  Judgment  disbarring 
an  attorney  should  be  pronounced.  While, 
as  between  attorney  and  client,  this  transac- 
tion could  no  doubt  be  and  ought  to  be  set 
aside,  still  if  it  stood  alone  we  would  hesitate 
to  rest  a  Judgment  disbarring  respondent  un- 
der the  evidence  on  this  charge. 

(4)  The  Peoria  Star  Case.  The  Peoria  Star 
Company  is  a  corporation  engaged  In  the  pub- 
lication of  a  newspaper  called  the  "Peoria 
Star."    Bespondent  is  charged  with  unpro- 


fessional conduct  In  respect  to  several  dif- 
ferent matters  which  directly  or  Indirectly 
concern  the  Peoria  Star  Company  or  the 
officers  thereof.  We  have  given  these  several 
matters  careful  consideration,  but  have  con- 
cluded not  to  discuss  them.  We  are  In- 
fiuenced  to  take  this  course  by  the  following 
considerations:  (1)  Our  views  on  this  case 
would  not  have  any  effect  on  the  ultimate 
conclusion  to  be  announced  as  the  result  of 
the  whole  case.  (2)  It  appears  that  there  Is 
a  personal  controversy  existing  between  re- 
spondent and  the  Peoria  Star  Company  and 
its  officers  and  managers.  It  Is  very  Intense 
and  bitter.  In  fact,  it  resembles  a  war  of 
extermination.  Growing  out  o£  this  contro- 
versy divers  suits  have  been  brought,  both 
criminal  and  civil,  some  of  which  are  still 
pending  and  undetermhied  in  the  circuit 
court  of  Peoria  county,  and  any  discussion  of 
these  charges  herein  might  prejudice  the 
trial  of  these  cases.  In  view  of  these  consid- 
erations the  Peoria  Star  Case  will  not  be 
discussed. 

(5)  The  Allen  Case.  In  this  case  respond- 
ent is  charged  with  unprofessional  conduct 
and  a  violation  of  his  duty  to  his  client,  Mrs. 
Kate  M.  Allen,  and  also  of  a  violation  of  the 
law,  as  set  out  at  length  in  certain  affidavits 
in  the  information,  one  of  the  chief  mat- 
ters being  that  he  induced  Mrs.  Allen,  by 
misrepresentation  and  fraud,  to  make  a  set- 
tlement with  respondent  of  a  Judgment  In  her 
favor  which  he  controlled  and  in  which  he 
had  an  Interest,  under  a  contract  with  her 
while  he  was  acting  aa  her  attorney.  The 
evidence  In  this  case  shows  that  on  October 
1, 1901,  Joseph  H.  Allen,  the  husband  of  Kate 
M.  Allen  procured  a  policy  on  his  life  in  the 
Mutual  Life  Insurance  Company  of  New  fork 
for  $20,000  through  Joseph  Clark  an  agent 
of  the  said  company.  Joseph  H.  Allen  died 
in  May,  1902.  Through  Information  received 
from  Clark,  the  respondent  learned  of  the 
existence  of  the  policy  and  the  death  of  the 
assured.  Respondent  requested  Clark  to  put 
him  in  communication  with  Mrs.  Allen  with  a 
view  of  becoming  her  attorney  to  collect  the 
insurance  policy.  The  company  disputed  its 
liability  under  said  policy  on  several  grounds. 
At  respondent's  request  a  young  man  by  the 
name  of  Joseph  F.  Gunn,  who  was  engaged 
to  be  married  to  Mrs.  Allen's  daughter, 
brought  Mrs.  Allen  to  respondent's  office. 
Mr.  Gunn  had  previously  spok«i  to  another 
lawyer  in  regard  to  Mrs.  Allen's  claim,  but 
this  fact  was  not  disclosed  to  respondent 
before  Mrs.  Allen  came  to  bis  office.  Re- 
spondent also  told  Mr.  Gunn  that  he  would 
pay  all  the  expense  of  the  litigation,  and  In 
order  to  relieve  Mrs.  Allen  from  want  be 
would  lend  her  some  money  upon  the  out- 
come of  the  suit.  When  Mrs.  Allen,  her 
daughter  and  Mr.  Gunn  came  to  respondent's 
office  in  Peoria,  Mrs.  Allen,  feeling  under 
some  obligations  to  the  other  attorney  to 
whom  Mr.  Gunn  had  spoken,  was  Inclined 
to  go  to  him,   but  was  finally  jiersuaded 
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tbrough  respondent's  offer  to  loan  her  money 
on  tbe  case,  and  some  dl^arogiug  remarks 
by  respondent  concerning  t^e  other  attorney, 
to  employ  respondent  to  prosecute  the  case. 
After  tbe  case  was  placed  In  his  bands  re- 
spondent let  Mrs.  Allen  bare  $100,  and  took 
from  her  an  assignment  of  all  right,  title 
and  Interest  In  the  $20,000  policy,  and  in  addi- 
tion took  a  note  from  her  signed  by  herself 
and  Mr.  Gnnn.  Suit  was  brought  on  tbe 
policy  in  the  name  of  Mrs.  Kate  M.  Allen, 
for  the  use  of  Arthur  Kelthley,  against  the 
Mutual  Life  Insurance  Company  of  New  York. 
The  trial  In  the  circuit  court  resulted  in  a 
Judgment  in  favor  of  tbe  plaintiff.  An  appeal 
was  prosecuted  to  tbe  Appellate  Court  for 
tbe  Second  District,  where  tbe  judgment  was 
affirmed  (Mutual  Life  Ins.  Co.  v.  Allen,  113 
ill.  App.  89),  and  upon  further  appeal  the 
judgment  was  affirmed  by  this  court  See 
212  111.  134,  72  N.  E.  200. 

After  tbe  verdict  bad  been  obtained  for  Mrs. 
Allen  in  the  circuit  court  she  made  a  written 
proposition  to  respondent  that  if  he  would 
advance  her  $50  per  month  until  tbe  case 
should  be  settled  one  way  or  tbe  other,  and 
pay  her.  In  tbe  event  of  a  favorable  termina- 
tion of  tbe  suit,  $10,000,  she  would  assign 
tbe  policy  to  bim  absolutely.  This  proposi- 
tion contemplated  that  Mrs.  Allen  should 
receive  $10,000  net.  In,  over  and  above  all 
sums  that  might  be  advanced  to  her  before 
tbe  final  termination  of  tbe  suit.  Up  to  this 
time  there  bad  been  no  fixed  agreement  be- 
tween respondent  and  bis  client  respecting 
bis  compensation,  beyond  tbe  general  under- 
standing that  be  was  to  receive  a  contingent 
fee  out  of  the  money  to  be  collected.  After- 
wards a  written  contract  was  entered  Into 
between  them  which  embodied  the  substance 
of  Mrs.  Allen's  proposition,  except  that  all 
money  advanced  by  respondent  was  to  be 
deducted  from  the  $10,000  which  Mrs.  Allen 
was  to  receive.  Manifestly,  Mrs.  Allen  al-, 
ways  understood  that  she  was  to  have  $10,- 
000  net,  over  and  above  any  money  advanced 
her  by  respondent,  while  the  contract  which 
she  signed  did  not  so  provide.  Respondent  ad- 
vanced $^  per  month,  and  paid  out  other 
sums  for  costs,  expenses  and  printing,  etc, 
aggregating  about  $1,000.  On  October  2Ctb  re- 
spondent received  information  that  tbe  judg- 
ment bad  been  affirmed  in  this  court,  and 
thereupon  he  wrote  Mrs.  Allen  a  letter  ad- 
vising her  of  the  affirmance  of  tbe  judgment 
and  asking  her  how  much  be  owed  ber  under 
the  contract.  On  the  same  day  Mrs.  Allen 
replied  to  the  letter,  saying,  "You  owe  me 
$10,000  according  to  the  contract."  Before 
receiving  her  reply,  however,  respondent  took 
tbe  train  and  went  to  St  Louis,  to  which 
place  Mrs.  Allen  bad  removed.  He  went 
to  Mrs.  Allen's  bouse  on  the  morning  of  Oc- 
tober 28tb,  and  tbe  occurrences  that  there 
took  place,  as  detailed  by  Mrs.  Allen,  are  as 
follows : 

"He  came  to  our  bouse  in  the  early  morn- 
ing, and,  as  I  say,  very  early,  for  I  bad  hard- 


ly gotten  my  work  done,  and  tbe  first  thing 
be  said  to  me  was,  'Well,  Mrs.  Allen,  you 
have  won  out*    I  said  'Yes.'    'Did  you  re- 
ceive, my   letter?'    'Yes,    sir.'      'What   was 
your  reply  In  regard  to  your  understanding 
of  the  contract?'  I  said.  'Well,  Mr.  Kelthley, 
my  reply  has  gone.'    He  says,  'Did  you  an- 
swer?' and  I  says,  'Yes,  it's  gone.'  'What  did 
you  say?'    'Well,  I  said  I  expected  $10,000 
out  of  it'    He  said,  'Well,  you  won't  get  it, 
because  that  wasn't  in  tbe  contract;  get  tbe 
contract,'  and  I  hesitated.    'Go  get  the  con- 
tract,' he  says,  'and  let  me  see  It,'  and  I 
went  and  got  the  contract  and  brought  It 
out  and  be  read  it  and  be  says,  'See  here, 
that  isn't  in  tbe  contract  is  it,  that  you  are 
to  get  $10,000?    You  are  to  get  $10,000  less 
what  I  have  advanced  you.    Now,  I  will  tell 
you  what  I  will  do.    I  will  give  you  $8,000. 
I  will  pay  some  of  your  debts  that  you  say 
yon  have  to  pay.    But  shucks,'  he  says,  'now' 
there's  that  rehearing  staring  us  In  tbe  face; 
but  never  mind,  I  will  take  tbe  risk.    I  will 
give  you  $8,000  for  your  share.'    I  says,  'Mr. 
Keltbley,  I  couldn't  stand  $8,000;  I  couldn't 
live  on  it'    'You  take  It  and  let  me  Invest 
It  for  you.'    I  says,  'Mr.  Kelthley,  what  you 
would  give  me  wouldn't  keep  me  in  shoe 
leather;'   and  ,so  then  he  says,  'Now,  I'll  tell 
you,  the  insurance  company  are  going  to  ask 
for  a  rehearing,  and  they  will  get  It  and  yon 
will  be  out  becayse  I  had  a  case  once  that 
was  decided  In  my  favor  In  all  three  courts, 
and  the  other  side  asked  for  a  rehearing, 
and  they  got  it  and  I  lost  out.'    He  says, 
'Now,  will  you  take  $8,000? — and  you  have 
notes  out*    Says  I,  'Mr,  Kelthley,  I  never 
signed  a  note  in  my  life.'    'Well,  that  doesn't 
make  any  difference.    They  are  out  In  your 
name.    You  have  debts.    Your  husband  has 
debts.    There's  physicians'  bills  and  grocery 
bills  and  hotel  bills;  and  there's  tbe  Leland 
hotel.    They  have  been  after  me  In  Sprlng- 
flerd.    You  will  have  all  that  to  pay.    If  you 
take  $8,000,  you  can  take  it  and  put  It  away 
In  some  one  else's  name,  and  you  will  be 
free  from  these  debts.    There  will  be  gar- 
nishments and   attachments.'     And  I   says, 
'Mr.  Keltbley,  I  do  not  know  what  to  do, 
but  will  trait  until  Mr.  Gunn  gets  home  to- 
night and  consult  with  him,  although  I  do 
not  believe  be  will  have  anything  to  say,  but 
I  will  not  do  anything  till  be  comes.'     So 
Mr.  Keltbley  very  reluctantly  left;    and  In 
tbe  evening  he  was  there  on  time.    He  came 
about  8  o'clock.    I  was  in  a  terrible  state  of 
health — nervous  over  my  daughter's  Illness, 
nervous  over  my  financial  estate,  and  a  phys- 
ical wreck.    Mr.  Keltbley  spoke  in  a  dicta- 
torial way — not  In  a  cross  way,  but  In  that 
dictatorial  way  that  Mr.  Keltbley  generally 
has.    When  Mr.  Gunn  came  Into  tbe  room 
In  the  evening  Mr.  Keltbley  turned  to  me 
and  says,  'Have  you  told  Mr.  Gunn  what  I 
said?'  I  said,  'Well,  I  hardly  think  Mr.  Gunn 
will  have  anything  to   say   about  It   Mr. 
Keltbley,  because  In  the  Insurance  case  they 
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accused  him  of  marrying  my  daughter  for 
the  money  and  be  hesitates.'  'Have  you  told 
him  what  I  said  about  the  money?'  I  turned 
to  Mr.  Gunn  and  said,  'Mr.  Gunn,  Mr.  Keith- 
ley  says  he  will  give  me  $8,000  for  my  part 
of  that  claim.'  He  says,  'I  have  changed  my 
mind  since  this  morning;  I  won't  give  you 
but  $7,5<)0;  I  wouldn't  taice  that  rislE  for 
anybody  under  $500.'  'Why,  Mr.  Keithiey,' 
I  says,  'what  will  $7,500  do  for  me?' .  'We 
that  or  nothing.'  He  turned  to  Mr.  Gunn 
and  he  said,  'I  told  Mrs.  Allen  about  the 
two  cases  that  were  decided  against  me,  and 
I  have  told  her  about  these  debts  that  were 
hanging  over  her,  and  told  her  about  these 
notes.'  And  I  said  to  Mr.  Keithiey,  'Did  yon 
see  the  notes?'  'No,  but  I  know  they  exist,' 
and  be  talked  in  the  same  strain  that  he  did 
in  the  morning  to  me,  and  asked  me,  'Well, 
what  are  you  going  to  do?'  I  said,  'Well,  Mr. 
Keithiey,  what  am  I  to  do?  There  is  no  al- 
ternative. If  this  money  will  be  attached 
and  all  these  bills  are  out  against  us  I  had 
better  take  that  than  nothing,  and  as  there 
Is  no  other  alternative  I  guess  I  will  take 
if" 
The  above  statement  is  corrbborated  by 
'  Mr.  Gunn  as  to  the  occurrences  in  the  even- 
ing and  Is  only  contradicted  by  respondent 
as  to  the  details.  Respondent  there  gave 
Mrs.  Allen  two  checks,  one  for  $2,000  and 
another  for  $5,514.  On  the  14th  of  November 
resiKHident  received  the  amount  of  the  Judg- 
ment, advanced  costs  and  interest,  aggregat- 
ing $22,686.37.  He  had  paid  out  for  costs, 
sums  advanced  to  Mrs.  Allen  and  amount 
paid  on  settlement,  $9,114,  leaving  a  net 
amount  received  by  respondent  of  $13,572.87, 
out  of  which  he  was  to  pay  three  small 
claims  aggregating  $386.  He  paid  out  on 
these  claims  $290.50,  leaving  a  net  amount 
received  by  him  of  $13,281.87.  In  the  settle- 
ment Mrs.  Allen  had  left  with  him  $386,  with 
which  she  expected  him  to  pay  three  bills. 
Bespondent  reported  to  her  that  he  had  paid 
the  bills  aggregating  $410.07,  and  sent  re- 
ceipts to  her  from  the  claimants.  In  point 
of  fact  he  had  compromised  and  settled  the 
claims  for  $290.50,  thereby  making  a  profit 
of  $95.50  in  the  settlement  of  these  three 
small  claims.  The  only  explanation  of  this 
matter  given  by  respondent  is,  that  he  had 
an  agreement  with  some  of  these  claimants 
to  collect  their  claims  for  a  per  cent.,  and 
that  he  deducted  his  fees.  Upon  learn- 
ing that  the  judgment  bad  been  paid  in  full 
to  respondent,  Mrs.  Allen  went  to  Peoria  and 
employed  other  attorneys,  to  try  to  collect 
from  respondent  some  of  the  money  which 
be  had  retained  ont  of  this  judgment.  These 
attorneys  Interviewed  respondent,  and  as  a 
result  respondent  paid  them  $4,000  more  for 
Mrs.  Allen. 

The  facts  In  this  case  present  a  record  of 
manipulation  and  overreaching  which,  to  our 
minds,  la  utterly  incompatible  with  that 
q>irit  of  honesty,  truth  and  fairness  that 
should  characterize  the  dealings  of  a  con- 


scientious lawyer  with  his  client.  Respond- 
ent's first  step  in  this  case  was  to  place 
Mrs.  Allen  under  financial  obligations  to  him 
and  take  an  assignment  of  the  policy.  EvI- 
d^tly  he  foresaw  the  advantages  of  this 
movement  He  would  control  the  cause  of 
atclon  and  thus  prevent  the  possibility  of  a 
settlement  of  the  claim,  should  the  company 
desire  to  do  so,  without  his  concurrence,  and 
at  the  same  time  prevent  the  possibility  of 
Mrs.  Allen  relieving  her  pressing  necessities 
by  hypothecating  the  claim  to  any  one  else 
who  might  be  willing  to  loan  her  money  on 
the  outcome  of  her  suit  IThis  advantage 
respondent  assiduously  followed  up,  using 
the  distressed  and  impoverished  circumstan- 
ces of  his  client  as  a  pretext  to  strengthen 
his  grasp  on  her  cause  of  action.  Finally, 
when  the  supreme  moment  arrived  for  the 
last  act  in  this  scheme  that  was  to  forever 
release  all  claim  of  Mrs.  Allen  to  this  large 
sum  of  money,  it  was  found  that  the  pre- 
paratory work  had  been  well  done,  and  it 
only  required  a  little  supplementary  coer- 
cion, fraud  and  falsehood  to  consummate 
bis  purpose.  Mrs.  Allen  dared  not  procras- 
tinate or  postpone.  She  had  asked  for  a 
respite  in  the  morning  until  she  could  confer 
with  her  son-in-law  in  the  evening,  and  re- 
spondent took  off  $.jOO  from  his  offer.  Well 
might  she  reason.  If  I  do  not  accept  now,  to- 
morrow may  see  the  proposition  withdrawn 
or  another  $500  pared  off.  Then  the  danger 
of  a  rehearing,  the  possibility  of  attachments 
and  garnishments,  were  held  up  before  her, 
and  she  was  told  she  would  better  accept 
the  offer  than  get  nothing  at  alL  It  is  not 
unreasonable  to  believe  Mrs.  Allen  even 
thought  of  the  possibility  that  If  respondent 
was  not  settled  with  on  his  own  terms  he 
might  himself  finally  seek  to  reduce  her  In- 
terest by  getting  control  of  the  claims  against 
her.  That  respondent  was  In  communication 
with  certain  of  her  creditors  Is  admitted, 
and  one  claim  he  had  at  least  for  collection 
on  a  basis  of  25  per  cent  commission.  Is  it 
any  wonder  Mrs.  Allen  settled  for  so  small 
a  sum?  Respondent  had  cut  off  every  ave- 
nue of  escape,  and  so  sure  was  he  of  his 
prize  that  he  seems  to  have  gone  to  St  Louis 
prepared  with  checks  to  pay  her.  If  this  set- 
tlement was  honest  and  fair,  why  did  re- 
spondent so  readily  turn  over,  without  con- 
test more  serious  than  a  single  interview, 
$4,000?  The  excuse  that  Is  put  forward  for 
this  is  the  fact  that  he  had  overlooked  a  cer- 
tain clause  attached  to  the  policy  which 
would  have  entitled  Mrs.  Allen  to  $6,100 
more  had  it  been  seen  by  respondent  in  time. 
If  respondent  felt  that  through  his  neglect 
be  had  failed  to  claim  all  that  was  due  under 
the  policy  and  that  be  ought  to  treat  that  as 
collected  which  by  proper  attention  and  dili- 
gence on  his  part  would  bave  been  collected, 
why  did  he  not  bring  this  to  Mrs.  Allen's  at- 
tention and  include  it  In  the  St  Louis  settle- 
ment? He  must  have  known  of  Uiia  condi- 
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tlon  long  before  that  time,  since  a  copy  of 
the  policy  was  attached  to  a  deposition  taken 
in  New  York  before  the  trial.  His  failure, 
he  says,  to  Include  it  in  the  suit  was  an  over- 
sight He  failed  to  include  it  In  the  settle- 
ment at  St  Louts.  It  is  our  conviction  that 
the  real  reason  why  respondent  paid  this  ad- 
ditional $4,000  was  to  prevent  an  exposure, 
and,  if  possible,  silence  Mrs.  Allen. 

With  a  full  appreciation  of  the  sorious 
consequences  of  depriving  respondent  of  the 
future  enjoyment  of  the  honors  and  emolu- 
ments of  a  professional  knowledge  which  has 
doubtless  cost  him  years  of  patient  study  to 
acquire,  we  have  gone  through  this  long  rec- 
ord. We  have  carefully  weighed  and  con- 
sidered every  fact  that  has  been  presented 
In  explanation  of  the  charges  made.  After 
giving  his  case  our  serious  and  most  patient 
attention,  we  feel  constrained  to  find  that  re- 
spondent Is  guilty.  In  the  Eckhardt  Case,  of 
accepting  a  fee  from  both  parties  in  a  mat- 
ter where  their  interests  were  antagonistic; 
that  he  is  guilty,  in  the  Watson  Case,  of 
wrongfully  and  carelessly  withholding  from 
bis  client  the  true  status  of  his  Interests  in 
bis  bands,  and  of  accepting  Interest  on  $450 
when  in  no  event  was  he  entitled  to  more 
than  the  Interest  on  $225;  that  In  the  Allen 
Case  respondent  Is  guilty  of  grave  unprofes- 
sional conduct  which  was  employed  to  in- 
duce a  settlement  by  which  respondent  made 
an  unreasonable  and  unconscionable  profit 
by  a  corresponding  loss  to  his  client;  that 
there  Is,  pervading  all  these  transactions,  un- 
mistakable evidence  that  respondent  Is  a 
man  with  whom  the  love  of  gain  Is  a  ruling 
passion.  Under  the  domination  of  this  re- 
lentless power  respondent  has  stifled  con- 
science, outraged  Justice,  disgraced  himself 
and  brought  a  reproach  upon  the  legal  pro- 
fession. In  conclusion,  there  is  therefore 
only  one  coarse  for  this  court  to  pursue,  and 
that  is  to  prevent  a  repetition  of  these  and 
like  offenses,  if  possible,  by  striking  the 
name  of  respondent  from  the  roll  of  attorneys 
of  this  court,  which  Is  accordingly  done. 

Rule  made  absolute. 


(226  III.  SO) 

OHIOAGO  &  A.  R.  CO.  t.  WILSON. 

(Supreme   Court  of   Illinois.     Dec.   22,   1906. 
Rehearing  Denied  Feb.  8,  1807.) 

1.  DEATif— Actions  fob  Catjsiro— Bvidencb 
—Dub  Cabe  of  Deceased— Railboaob— Ac- 
cident AT  Cbossinq. 

In  an  action  for  death  caused  by  being 
struck  by  a  train  at  a  crossing,  where  no  one 
saw  the  accident,  testimony  as  to  the  carefnl 
habits  of  the  deceased  was  admissible  to  show 
due  care  on  her  part. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  15,  Death,  {  80.] 

2.  Municipal  Corpobations  —  Obdinanckb— 
EviDENCs  OF  Enaotuent— Conclusiveness 
OF  Publication. 

Though  City  and  VUlaBe  Act  (Kurd's  Rev. 
St  190.?)  {  65,  makes  a  book  or  pamphlet  of 
ordinances  ptirporting  to  have  been  printed  by 
authority    of   ordinances    of   a    village   board 


prima  facie  evidence  of  the  legal  passage  and 
publication  of  the  ordinance,  such  proof  is  not 
conclusive  of  these  fqcts. 

3.  Same— Sufficiency  of  Evidence 

Evidence  held  not  sufficient  to  disprove  the 
passage  of  a  published  villaKe  ordinance,  but 
merely  to  tend  to  show  that  the  records  of  the 
village  board  were  incorrectly  kept 

4.  Same— Validity— JouBNAi,  of  Boabd — Ef- 
fect OF  Ebbobs. 

Where  an  ordinance  was  regularly  passed,, 
the  fact  that  the  journal  of  the  village  board 
incorrectly  gave  the  date  of  its  passage  or  the 
title  of  the  chapter  in  which  it  was  included 
does  not  render  it  invalid. 
6.  Appeai.  —  Review  —  Estoppel  to  Aixegb 

EiBBOR. 

Where,  in  a  bearing  before  the  court  in 
the  absence  of  the  jury  to  determine  the  ad- 
missibility of  certain  ordinances  in  evidence, 
the  plaintiff  introduced  oral  testimony,  and 
afterwards,  before  the  Jury,  he  renewed  his 
offer  of  the  ordinances,  and  defendant  objected 
and  offered  in  support  of  the  objections  "all 
the  evidence  heretofore  offered  to  the  court 
therein,"  defendant  cannot  complain  on  appeal 
of  the  admission  of  the  oral  testimony. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {  3597.] 

6.  Same— Decisions  of  Iniebuediate  Coxjbts. 
The  judgment  of  the  Appellate  Court  is 
conclusive  in  the  Supreme  Court  on  the  ques- 
tions of  contributory  negligence  and  excessive 
damages. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  3.  Appeal  and  Error,  §§  4322.  4347.  4348.] 

Appeai  from  Appellate  Court,  Second 
District 

Action  by  Hugh  Wilson,  administrator  of 
Anna  Wilson,  against  the  Chicago  &  Alton 
Railroad  Company.  From  a  Judgment  of  the 
Appellate  Court  affirming  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

J.  L.  O'Donnell  and  T.  F.  Donovan  (Win- 
jrton,  Payne  &  Strawn,  of  counsel),  for  ap- 
pellant Charles  F.  Hanson  and  Browne  St 
Wiley,  for  amtellee. 

WILKIN,  J.  nils  Is  an  appeal  from  a 
judgment  of  the  Appellate  Court  affirming 
a  Judgment  of  the  circuit  court  of  Grundy 
county  in  favor  of  appellee,  against  appel- 
lant in  an  action  on  the  case  for  wrongfully 
causing  the  death  of  the  plaintiff's  wife,  An- 
na Wilson.  The  declaration  consisted  of  four 
counts.  The  first  charged  defendant  with 
running  one  of  its  passenger  trains  through 
the  village  of  Braceville,  in  said  county,  and 
across  Its  streets,  at  a  dangerous  rate  of 
speed,  whereby  the  deceased,  while  exercising^ 
due  care  in  crossing  the  said  railroad  track 
on  Main  street  in  said  village,  was  Instantly 
killed.  The  second  count  charges  the  de- 
fendant with  running  a  passenger  train 
across  said  Main  street  without  riuglug  a 
bell  or  sounding  a  whistle  In  approaching 
said  crossing,  as  required  by  the  statute, 
whereby  the  said  Anna  Wilson,  .while  in  the 
exercise  of  due  care,  was  run  over  and  killed. 
The  third  and  fourth  counts  allege  a  viola- 
tion of  an  ordinance  of  the  village  of  Brace- 
ville by  the  defendant  In  running  Its  train 
through  said  village  at  a  greater  rate  of 
speed  than  permitted  by  said  ordinance.   The- 
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plea  was  not  guilty,  and  upon  the  trial  be- 
fore a  Jury  Judgment  was  rendered  for 
the  plaintiff.  The  verdict  was  for  $3,500.  but 
PiOt)  of  that  amount  was  remitted,  and  Judg- 
ment entered  for  the  balance. 

The  defendant's  railroad  runs  through  the 
Tillage  of  BraoeTlUe  from  northeast  to  south- 
west, crossing  Main  and  Mitchell  streets. 
^be  deceased  lived  on  Main  street,  on  the 
south  Bide  of  the  tracks,  and  on  Saturday 
evening,  October  24,  19U3,  she  left  her  home 
and  wallced  west  on  Main  street,  crossing 
the  trades,  to  a  grocery  store  on  the  north- 
east comer  of  Main  and  Mitchell  streets  to 
purchase  family  provisions.  After  making 
the  purchases  she  started  back  home,  pass- 
ing east  along  the  north  side  of  Main  street. 
About  the  time  she  left  the  store  one  of  tbe- 
-defendant's  trains,  known  as  the  "Kansas 
City  Hummer,""  passed  in  a  southwesterly 
Erection.  No  one  saw  the  train  strike  her, 
-and  It  was  not  known  that  she  bad  been 
killed  until  the  next  morning,  when  her  body 
was  found  east  of  the  track  and  about  75 
feet  south  of  the  crossing.  The  evidence 
Is  conflicting  as  to  the  rate  of  speed  at  which 
the  train  was  running  at  the  time  it  crossed 
Main  street,  some  of  the  plaintltTs  witnesses 
fixing  it  at  from  50  to  60  miles  an  hour, 
while  the  engineer  In  charge  of  the  train 
swore  that  be  was  running  about  35  or  40 
miles  i)er  hour.  The  evidence  as  to  whether 
any  signal  was  given  upon  approaching  the 
-crossing  is  also  contradictory.  Several  citi- 
zens who  saw  the  train  pass  testify  that  no 
bell  was  rung  nor  whistle  sounded,  while 
the  engineer  and  fireman  testified  to  the 
•contrary.  The  circumstances  proved  satis- 
factorily show  that  the  deceased  was  killed 
by  that  evening  train.  There  can  be  no  doubt 
that  the  evidence  upon  these  counts  was 
amply  sufficient  to  Justify  the  court  in  refus- 
ing, at  the  instance  of  the  defendant,  to  In- 
struct the  Jury  to  find  for  it,  nor  that.  In 
view  of  the  conflict  In  the  evidence  on  these 
counts,  the  Judgment  of  the  Appellate  Court 
Is  final  and  conclusive  In  favor  of  the  plain- 
tiff. 

The  contention  that  evidence  introduced 
on  behalf  of  the  plaintiff  as  to  the  careful 
bnblts  of  the  deceased  was  Incompetent  and 
Improperly  admitted  over  the  defendant's 
objection  Is  without  force.  As  we  have  al- 
ready stated,  no  one  witnessed  the  accident, 
and  the  testimony  objected  to  was  compe- 
tent as  tending  to  show  that  the  deceased 
was  at  the  time  In  the  exercise  of  due  car& 
Due  care  may  be  shown  by  circumstances 
as  well  as  by  direct  testimony,  and  the  fact 
that  the  deceased,  at  the  time  of  the  accident, 
was  not  guilty  of  negligence  may  be  shown 
by  her  habits  and  by  what  are  known  to  be 
the  Instincts  of  self-preservation  In  persons 
possessed  of  their  natural  faculties  and  who 
are  ordinarily  sober  and  careful  of  t^elr 
personal  safety.  Chicago.  Burlington  & 
Qulncy  Railroad  Co.  v.  Gunderson.  174  111. 


495,  51  N.  S3.  706;  Illinois  Central  Railroad 
Co.  V.  Prlckett.  210  111.  140.  71  N.  E.  436. 
It  seems  to  be  claimed  on  behalf  of  -appellant 
that  the  evidence  of  the  engineer  In  charge 
of  the  train  Is  to  the  effect  that  he  saw  the 
accident,  and  therefore  the  evidence  Intro- 
duced on  behalf  of  the  plaintiff  as  to  the  care- 
ful habits  of  the  deceased  became  Incompe- 
tent At  the  time  platntlfrs  evidence  was 
offered  the  engineer  had  not  testified.  If  It 
was  insisted  that  his  evidence  rendered  that 
of  plaintiff  Incompetent,  counsel  for  defend- 
ant should  have  moved  to  exclude  plaintltTs 
testimony,  but  this  was  not  done.  But  the 
evidence  of  the  engineer  did  not  render  the 
testimony  incompetent  He  did  not  claim 
to  have  seen  the  accident,  but  simply  testi- 
fied that  be  saw  a  woman  approaching  the 
crossing  and  saw  her  within  a  few  feet  of 
the  east  rail  of  the  track,  and  that,  upon 
sounding  the  alarm,  she  stopped,  and  that 
he  did  not  know  of  her  being  struck,  did  not 
stop  the  train,  and  only  heard  of  the  fatal 
accident  the  next  morning.  We  do  not  think 
the  trial  court  was  In  error  in  admitting  the 
testimony. 

It  Is  earnestly  insisted  on  behalf  of  the 
appellant  that  the  trial  court  erred  in  ad- 
mitting in  evidence  proof  of  an  ordinance 
of  the  village  of  Braceville  regjilating  the 
speed  of  trains  within  its  corporate  limits. 
This  proof  on  behalf  of  the  plaintiff  consisted 
of  a  book  or  pamphlet  of  ordinances  pur- 
porting to  have  been  printed  by  authority 
of  the  village  board.  Treating  that  proof  as 
prima  facie  evidence  of  the  passage  and 
publication  of  the  ordinance,  the  defendant 
attempted  to  overcome  the  same  by  intro- 
ducing the  Journal  of  the  proceedings  of  the 
village  board.  It  Is  not  denied,  as  we  under- 
stand, that  the  proof  offered  by  the  plain- 
tiff, under  the  provisions  of  section  65  of  the 
city  and  village  act  (Hurd's  Rev.  St  1906) 
was  competent  and  in  every  way  fulfilled 
the  requirements  of  that  section  of  the  stat- 
ute. Counsel  for  appellee  insisted  that  such 
proof,  not  only  proved  prima  fade  the  legal 
passage  and  publication  of  the  ordinance, 
but  that  such  proof  was  conclusive  and  could 
not  be  contradicted  by  the  defendant  In 
this  we  think  they  are  In  error.  While  the 
statute  makes  such  proof  competent  we  do 
not  understand  that  it  may  not  be  contra- 
dicted by  other  competent  evidence  showing 
that  the  ordinance  was  never,  in  fact,  legally 
passed.  The  evidence  seems  to  have  been 
introduced  in  an  Irregular  manner.  It  ap- 
pears that  after  the  plaintiff  had  made  bis 
proof,  as  above  stated,  the  Jury  were  sent  out 
and  the  defendant  offered  to  the  court  proof 
to  Identify  the  Journal  of  the  proceedings  of 
the  village  board  and  then  offered  that  book 
in  evidence,  and  especially  pages  278  to  286, 
inclusive,  showing  proceedings  at  meetings  of 
the  village  trustees  on  February  2  and  Feb- 
ruary 9, 1885.  which,  it  is  claimed,  shows  that 
no  meeting  was  held  on  February  4,  1885, 
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and  that  the  revised  ordinances  were  adopted 
on  February  2,  1885,  and  that  chapter  30 
thereof,  as  adopted,  was  ujjon  the  subject  of 
rules,  and  not  of  railroads,  as  appeared  from 
the  printed  book  of  ordinances.  The  journal 
shows  a  meeting  of  the  village  board  con- 
vened, on  February  2,  1885,  for  the  purpose 
of  considering  the  revised  ordinances;  that 
all  the  members  were  present,  and  that  a  mo- 
tion was  carried  to  tal^e  up  and  adopt  the  or- 
dinances chapter  by  chapter.  It  then  gives 
the  number  of  each  chapter,  beginning  with 
chapter  1,  and,  in  most  Instances,  enumerates 
the  number  of  each  section  In  that  chapter. 
It  gives  the  yeas  and  nays  upon  the  adoption 
of  each  chapter  and  shows  each  chapter 
adopted.  In  a  few  cases  the  number  of  sec- 
tions in  a  chapter  Is  not  given.  After  the 
adoption  of  chapter  1  an  adjournment  to  1 
o'clock  Is  shown.  There  is  no  reference  In 
this  journal  to  chapter  15,  but  chapter  16  fol- 
lows immediately  after  chapter  14,  and  the 
enumeration  then  proceeds  in  regular  order. 
This  makes  the  last  chapter  39,  whereas 
there  are  only  chapters  1  to  38,  inclusive, 
in  the  published  book.  But,  as  a  matter  of 
fact,  theVe  are  only  38  chapters  shown  to 
have  been  adopted  by  the  journal.  The  only 
case  In  which  the  journal  shows  the  subject 
of  the  chapter  is  chapter  30,  which,  according 
to  It,  related  to  rules,  while  in  the  printed 
book  chapter  30  relates  to  railroads  and 
chapter  31  to  rules.  Th6  number  of  sections 
in  a  chapter  bearing  a  given  number,  as 
stated  in  the  journal,  does  not  always  agree 
with  the  number  of  sections  in  the  chapter 
bearing  that  number  -  in  the  printed  book. 
The  error  In  omitting  to  number  chapter  15 
in  the  journal  does  not  explain  all  the  ap- 
parent discrepancies.  At  the  close  of  the 
proceedings  is  a  unanimous  vote  In  favor  of 
the  report  of  the  committee,  which,  fairly, 
means  the  adoption  of  the  ordinances  as  an 
entirety.  We  think  the  Appellate  Court  prop- 
erly held  that  the  journal  offered  in  evidence 
by  the  defendant  did  not  disprove  the  passage 
of  the  ordinance,  but;,  at  most,  merely  tended 
to  show  that  the  records  of  the  village  board 
were  Incorrectly  or  carelessly  kept,  the  burden 
being  upon  the  appellant  to  overcome  the 
prima  facie  case  made  by  the  plaintiff.  It 
was  not  sufficient  for  it  to  merely  cast  doubt 
or  suspicion  upon  the  validity  of  the  or- 
dinance, but  to  disprove  its  validity  by  show- 
ing that,  as  a  matter  of  fact,  It  was  never 
passed.  If  regularly  passed,  the  fact  that 
the  journal  Incorrectly  gave  the  date  of  its 
passage  or  the  title  of  the  chapter  in  which 
It  was  Included  would  not  render  it  invalid. 
Again,  the  village  clerk,  as  shown  by  his 
testimony  Introduced  before  the  court,  shows 
that  he  had  only  been  in  office  about  one 
year,  and  while  be  testified  that  the  book 
offered  as  the  journal  was  the  only  record 
of  the  proceedings  of  the  board  of  trustees, 
he  also  stated,  on  cross-examination,  that 
be  was  not  certain  as  to  that  fact,  and  It 


can  readily  be  seen  that,  without  a  special 
examination  of  the  books  kept  by  bis  prede- 
cessor or  predecessors,  he  would  have  no 
more  knowledge  as  to  whether  the  Journal 
In  question  .was  the  only  record  of  the  pro- 
ceedings than  would  any  other  person,  and 
he  testified  that  he  had  made  no  such  ex- 
amination. Section  11  of  article  6  of  the 
city  and  village  act  provides  that  the  clerk 
shall  record.  In  a  book  to  be  kept  for  that 
purpose,  all  ordinances  passed  by  the  board 
of  trustees,  and,  at  the  foot  of  the  record, 
on  each  ordinance  so  recorded,  be  shall  make 
a  memorandum  of  the  date  of  the  passage 
and  of  the  publication  or  posting  of  such  or- 
dinance, which  record  and  memorandum,  or 
certified  copy  thereof,  shall  be  prima  facie 
evidence  of  the  passage  and  legal  publication 
or  posting  of  such  ordinances  for  all  purposes 
whatsoever.  There  is  an  entire  absence  in 
this  record  of  proof  of  a  failure  of  the  clerk 
to  comply  with  this  provision  of  the  statute, 
and  the  presumption  must  be  that  he  did 
bis  duty  and  recorded  the  ordinance  as  pass- 
ed. If  he  performed  his  duty  In  that  re- 
gard his  certificate  would  be  prima  facie 
evidence  of  the  passage  of  the  ordinances. 
The  proof,  therefore^  introduced  before  the 
court  did  not  show  that  the  revised  ordi- 
nances as  published  were  not  passed  as  shown 
in  the  pamphlet  introduced  in  evidence  by 
the  plaintiff. 

The  method  of  introducing  the  evidence  on 
this  question  was  peculiar.  As  heretofore 
stated,  all  the  proof  offered  by  the  defendant 
was  to  the  court,  out  of  the  hearing  of  the 
jury.  During  that  bearing  before  the  court 
certain  oral  testimony  was  offered  by  the 
plaintift  to  explain  the  passage  of  the  ordi- 
nances and  the  apparent  contradiction  in 
dates,  numbers,  and  titles  of  the  chapters 
of  the  ordinances.  This  testimony,  in  part  at 
least,  If  It  had  been  admitted  to  the  jury  by 
the  plaintiff  over  the  objection  of  the  defend- 
ant, would  have  been  incompeteut,  though,  in 
so  far  as  It  did  not  contradict  the  record,  but 
simply  explained  It,  it  may  not  have  been 
objectionable.  But,  aside  from  the  considera- 
tion of  that  question  of  its  competency,  after 
the  jury  were  returned  into  court  and  the 
plaintiff  renewed  bis  offer  of  the  book  of 
ordinances,  the  defendant  renewed  Its  objec- 
tion, and  the  abstract  recites  that  it,  "in 
support  of  the  objections,  offers  ail  the  evi- 
dence beretofore  offered  to  the  court  there- 
in," so  that.  If  the  oral  testimony  went  to  the 
jury  at  all.  It  must  have  been  at  the  Instance 
of  the  defendant,  and  it  cannot,  therefore, 
now  object  However,  that  testimony,  In  any 
view  of  the  case,  was  not  of  such  controlling 
importance  as  that  It  ought  to  work  a  re- 
versal of  the  judgment  below. 

The  circuit  and  appellate  courts  did  not 
commit  error  In  holding  that  plaintiff  proved 
the  passage  and  publication  of  the  ordinance 
regulating  the  speed  of  trains  through  the 
village,  and  that  the  defendant  failed  to  over- 


Digitized  by 


Google 


IIL) 


GLCM3  ▼.  MURPHY. 


6$ 


come  that  proof,  and  that  no  reversible  error 
was  committed  In  the  admisalon  of  oral  tes- 
timony. 

Some  objection  was  made  in  the  Appellate 
Conrt  of  the  ruling  of  the  trial  court  in  ad- 
mitting In  evidence  on  behalf  of  the  plain- 
tiff certain  photographs,  but  that  objection 
does  not  seem  to  be  renewed  here. 

The  contentions  that  the  evidence  shows 
that  the  deceased  was  guilty  of  contributory 
negligence,  and  that  the  damages  allowed 
are  excessive,  cannot  be  considered  in  this 
court  The  judgment  of  the  Appellate  Court 
Is  final  as  to  these  facts. 

We  hare  discovered  no  reversible  error  In 
this  record,  and  the  judgment  of  the  Appel- 
late Court  will  be  affirmed. 

Judgment  affirmed. 

FARMER  and  VICKERS,  JJ,,  took  no  part 
in  the  decision  of  this  case. 


(2S  III.  58) 

GTX}S  et  al.  v.  MURPHY  et  al. 

(Supreme   Court  of   Illinois.     Dec.   22;   1906. 
Rehearing  Denied  Feb.  7,  1007.) 

1.  WwT  OF  Ebbob  — Review  — Pabties  En- 
TTTLED  to  Aixeoe  Ebbob— EjStoppei:.. 

Where,  in  a  proceeding  for  the  registra- 
tion of  title  to  land,  defendants,  claiming  title 
nnder  tax  deeds,  object  and  except  to  a  finding 
of  the  examioer  of  titles  that  one  of  such  was 
void,  they  cannot  complain  of  the  dismissal  of 
the  application  as  to  the  land  included  in  such 
deed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  S§  3501.  3607.] 

2.  Same. 

Where  amendments  to  an  application  for 
registration  of  title  did  not  in  any  way  change 
the  averments  as  to  title  of  tfae  defendants, 
they  were  not  affected  thereby,  and  cannot,  on 
writ  of  error,  question  the  order  permitting  the 
amendment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  3563.] 

3.  Sauk— BnBOEN  of  Showing  Ebbob. 

In  the  absence  of  an  affirmative  showing 
of  any  material  matter  which  they  desired  to 
incorporate  or  could  have  incorporated  in  a 
proposed  answer  to  an  amended  application  for 
the  registration  of  title  to  land,  which  was  not 
already  embodied  in  the  answer  to  the  original 
application  on  which  the  canse  was  tried,  the 
decree  will  not  be  disturbed  because  of  refusal 
of  the  court  to  permit  the  filing  of  such  amend- 
ed or  further  answers. 

[Ed.  Note.— For  esses  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  i  3670.1 

Error  to  Circuit  Court,  Cook  County;  J. 
W.  Mack,  Judge. 

Proceedings  by  Theresa  Murphy  and  others 
against  Jacob  Olos  and  another  for  regis- 
tration of  title.  From  a  decree  In  favor  of 
applicants,  defendants  bring  error.    Affirmed. 

Jacob  Glos  (John  R.  O'Connor,  of  coon- 
sel),  for  plaintiffs  in  error.  J.  Kent  Greene, 
for  defendants  in  error. 

SCOTT,  C.  J.  Defendants  In  error  on 
September  23,  190S,  applied  to  the  circuit 
court  of  Cook  county  seeking  registration 


of  their  title  to  a  certain  lot  In  that  county 
under  the  "act  concerning  land  titles."  Jacob 
Glos  and  Smma  J.  Glos,  plaintiffs  In  error, 
were  made  defendants ;  the  application  stat- 
ing that  they  were  Interested  in  the  property 
through,  and  by  virtue  of,  an  "alleged  tax 
claim."  To  the  application  as  amended  the 
plaintiffs'  In  error  answered,  claiming  title 
to  the  realty.  The  cause  was  referred  to 
/Theodore  Sheldon,  examiner  of  titles.  He 
took  the  evidence  and  made  a  report  finding 
title  In  fee  simple  In  defendants  in  error, 
finding  that  Jacob  Glos  was  the  holder  of 
two  tax  deeds,  the  first  of  which  purported 
to  convey  to  him  the  east  vlgintlllionth  of  the 
lot  and  the  second  of  which  purported  to  con- 
vey to  him  the  entire  lot;  that  after  the 
execution  of  the  first  tax  deed,  and  before 
the  execution  of  the  second  tax  deed,  Jacob 
Glos  conveyed  the  property  to  Emma  J.  Glos 
by  quitclaim  deed;  -that  both  of  the  tax 
deeds  were  void ;  that  the  amount  necessary 
to  reimburse  plaintiffs  In  error  for  expendi- 
tures on  account  of  the  first  tax  deed,  which 
apparently  conveyed  the  east  vigintiilionth, 
was  1440.01,  and  on  account  of  the  second 
tax  deed,  which  apparently  conveyed  the 
entire  lot,  was  $9.00;  and  that  applicants 
were  entitled  to  registration  upon  the  pay- 
ment of  the  aggregate  of  said  sums  to  or 
for  the  use  of  plaintiffs  in  error.  Plaintiffs 
In  error  filed  objections  to  this  report,  which 
were  overruled,  and  afterward,  by  the  order 
of  the  court,  these  objections  were  made  to 
stand  as  exceptions. 

Upon  the  filing  of  the  examiner's  report  on 
July  16,  1904,  and  after  the  objections  had 
been  ordered  to  stand  as  exceptions,  de- 
fendants in  error  dismissed  their  application 
as  to  the  east  vlgintlllionth  of  the  lot,  again 
by  leave  of  court  amended  their  application, 
and  the  answers  of  plaintiffs  In  error  were 
ordered  to  stand  to  the  application  so  amend- 
ed. Defendants  in  error  paid  into  court  the 
amount  necessary  to  make  reimbursement  for 
the  expenditures  under  the  second  tax  deed, 
being  the  deed  purporting  to  convey  the  en- 
tire lot  and  on  July  29,  1904,  a  decree  was 
entered  finding  title  to  the  lot  except  the 
east  vlgintlllionth  thereof,  in  defendants  in 
error  in  fee  simple,  and  awarding  registra- 
tion. On  August  1,  1004,  the  court  entered 
an  order  nunc  pro  tunc  as  of  July  16,  1004, 
refusing  leave  to  the  plaintiffs  In  error  to 
answer  the  application  as  that  day,  July  16, 
1904,  amended.  Jacob  Glos  and  Emma  J. 
Glos  bring  the  record  to  this  court  for  re- 
view by  writ  of  error. 

It  Is  objected  that  the  court  erred  In  per- 
mitting a  dismissal  of  the  application  as  to 
the  east  vlgintlllionth  of  the  lot,  whereby 
applicants  were  enabled  to  have  their  title 
registered  to  the  remainder  of  the  lot  with- 
out making  reimbursement  for  the  expendi- 
tures made  nnder  and  by  virtue  of  the  tax 
deed  which  purported  to  convey  that  fraction 
of  the  property.    Plaintiffs  In  error  concede 
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the  general  nile  to  be  tbat  a  complainant. 
In  the  absence  of  a  cross-bill,  may  dismiss 
bis  bill  wbenever  he  sees  fit,  at  any  time  be- 
fore final  decree,  but  Insist  that  tbls  case 
comes  within  an  exception  to  that  rule,  which, 
with  varying  scope,  has  been  recognized  and 
acted  upon  by  many  courts  of  appellate  Juris- 
diction. Wllcoxon  V.  Wlicoxon,  111  111.  App. 
90,  and  cases  there  cited ;  City  of  Detroit  v. 
Detroit  City  Railway  Co.  (C.  a)  55  Fed. 
669;  Pullman  Palace  Car  Co.  t.  Central 
Transportation  Co.,  171  U.  S.  138,  18  Sup. 
Ct  808,  43  I*  Ed.  108. 

At  this  time  there  Is  no  occasion  for  us  to 
consider  the  question  of  the  existence  of  this 
exception  or  to  determine  Its  scope,  for  the 
reason  that  if  the  circuit  court  erred  In  this 
respect — and  we  do  not  Intimate  that  it 
did — It  was  an  error,  which  Jacob  Glos  and 
Emma  J.  Olos  themselves  Invited.  The  exam- 
iner found  that  the  deed  to  the  east  vlg- 
Intillionth  of  the  lot  was  void,  and  recom- 
mended that  the  plaintiffs  In  error  be  reim- 
bursed for  their  expenditures  made  on  ac- 
count of  that  deed  as  a  nmdition  precedent 
to  the  registration  of  the  title  In  defendants 
in  error.  To  this  plaintiffs  In  error  objected 
and  excepted,  because,  as  they  said,  that 
deed  was  not  void.  Defendants  in  error  and 
the  court  took  them  at  their  word,  and  by 
the  dismissal  set  that  deed,  and  the  land  It 
purported  to  convey,  without  the  scope  of 
the  litigation,  thereby  making  effectual  the 
objection  and  exception  Just  mentioned. 
Plaintiffs  in  error  cannot  now  be  permitted 
to  successfully  attack  that  action  of  the 
court  Smith  v.  Kimball  128  111.  583,  21  N. 
E.  608. 

It  is  urged  that  the  amendments  should  not 
have  been  permitted.  These  amendments 
merely  changed  the  averments  of  the  appli- 
cation in  reference  to  the  interest  which  each 
of  defendants  in  error  had  In  the  title.  They 
did  not  in  any  way  alter  the  language  of  that 
pleading  In  regard  to  the  Interest  which 
Jacob  Olos  or  Emma  J.  Glos,  or  either  of 
them,  owned  or  claimed  to  own  In  the  prop- 
erty. Plaintiffs  In  error  were  entirely  un- 
affected by  the  amendments.  They  were  not 
harmed  thereby,  and  cannot  question  the  or- 
ders permitting  the  amendments  for  that 
reason.  Schwartz  v.  Ritter,  186  111.  209,  57 
N.  E.  887. 

Plaintiffs  in  error  complain  that  they  were 
not  permitted  to  answer  anew  the  applica- 
tion after  the  last  amendment,  but  that  their 
answers  to  the  application  as  first  amended 
were  ordered  to  stand  to  the  application  as  last 
amended.  As  we  have  pointed  out,  neither  of 
these  amendments  changed  in  anywise  the 
averments  of  the  pleading  so  far  as  It  was  di- 
rected against  Jacob  Glos  and  E^ma  J.  Glos. 
Their  motion  for  leave  to  file  answers  to 
the  application  after  it  was  last  amended 
stands  precisely  on  the  same  basis  that  It 
would  bad  they  applied  for  leave  to  file 
amended  answers  to  the  application  before  it 


was  last  amended.  Their  motion  was  not 
In  writing,  and  does  not  disclose  In  what 
respect,  if  any,  the  answers  they  desired  to 
file  would  have  differed  from  the  answers 
already  <hi  file.  The  answers  which  were 
ordered  to  stand  to  the  application  as  last 
amended  fully  meet  every  averment  of  the 
application  so  amended,  and  present  every 
defense  that  could  arise  upon  the  evidence 
taken.  In  the  absence  of  any  showing  by 
plaintiffs  in  error  of  any  material  matter 
which  they  desired  to  Incorporate  or  could 
have  Incorporated  -  In  the  proposed  answers 
which  was  not  already  embodied  In  the  an- 
swers upon  which  the  cause  was  tried,  we 
will  not  reverse  the  decree  on  account  of  the 
refusal  of  the  court  to  permit  the  filing  of 
amended  or  further  answers. 

The  decree  of  the  circuit  court  will  be  af- 
firmed. 

Decree  nfi^rmed. 


(22S  111.  62) 
FLANNBRX  v.  PEOPLE.  SHEA  v.  SAME, 
WOERNER  V.  SAME.    BROWN  v.  SAME2. 

(Snpreme   Court   of   Illinois.     Dec.   22,    1906. 
RehearinK  Denied  Feb.  8,  1907.) 

1.  Equity— Pabties— Capacity  to   Sub:— Di- 
FECT  Cubed  bt  Amendment. 

Where  a.  bill  for  iojunction  filed  in  the 
name  of  a  voluntary  association,  for  its  mem- 
bers, was  verified  by  the  secretary,  and  each 
member  bad  signed  a  statement  attaclied  there- 
to, consentinf;  and  requesting  that  the  action 
be  brouKht,  the  incapacity  of  the  association  to 
maintain  the  bill  could  only  be  raised  by  de- 
murrer or  a  motion  to  dissolve  the  iDJonction, 
and  the  bill  being  not  a  nullity,  an  amendment 
after  the  writ  issued,  by  which  the  several  mem- 
bers of  the  association  and  another  were  made 
co-complainants,  cured  the  defect  as  to  parties 
complainant. 

2.  Injunction  —  Violation— Con-tempt  Peo- 
CEEDiNos— Collateral  Attack  on  Ordeb. 

Id  a  proceeding  for  contempt  of  an  injuac- 
tloo  order,  the  respondent  may  question  the 
order  only  so  far  as  be  can  show  it  to  be  ab- 
solutely void. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Injunction,  !§  439-441.1 

3.  Same  —  Sufficiency  of  Petition  —  Affi- 
davits. 

A  contempt  proceeding  for  the  violation  of 
an  injunction  was  sustained  by  a  petition,  some 
of  the  paragraphs  of  which  specifically  charged 
a  violation,  where  aiSant  in  verifying  his  peti- 
tion stated  that  he  verily  "believes"  the  allega- 
tions to  be  true;  and  defendants  answered  the 
petition  with  a  general  denial,  without  first  ob- 
jecting to  the  sufiiciency  of  the  petition,  and 
there  were  affidavits  tending  to  prove  defend- 
ant's guilt. 

4.  Contempt— Degbek   of  Pboof  Nbcessabt 
to  Convict. 

A  contempt  proceeding  for  the  violation  of 
an  injunction  being  neither  criminal  nor  quasi 
criminal,  it  is  not  necessary  that  the  evidence 
established  defendant's  guilt  beyond  reasonable 
doabt. 

6.  Injunction— Violation— Pbesumption  of 
Injuby. 

Where  defendants  participated  in  a  plan  to 
induce  employte  to  leave  their  employment,  as- 
sisted in  maintaining  an  unlawful  picketing  sys- 
tem, etc..  in  violation  of  an  injunction  order,  in- 
jury to  the  employer  will  be  presumed. 
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6.  Same— Extent  of  Pumishment. 

Where  defedants  violated  an  order  enjoin- 
ing them  from  interfering  with  complainant's 
employes,  they  could  not  complain  that  the; 
were  panished  beyond  the  merits  of  the  offense, 
where  that  was  the  second  proceeding  for  a  vio- 
lation of  the  writ  in  substantially  the  same  man- 
ner. 

riid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Injunction,  §8  61&-524.] 

7.  Cohstithtionai,  Law— Due  Pboobss. 

Where,  in  an  injnnction  suit,  the  court 
had  jurisdiction  of  the  subject-matter  and  the 
parties,  and  to  issue  the  writ,  and  trial  was 
nad  under  the  ordinanr  forms  of  law,  and  a 
contempt  proceeding  for  a  violation  of  the 
writ    was    instituted    in   conformity    with    the 

Eractice  in  such  cases,  in  the  only  court  which 
ad  power  to  bear  and  punish  defendants  for  the 
violation  of  its  decree,  every  element  of  dne 
I>rocess  of  law  was  shown,  sustaining  a  convic- 
tion for  contempt  of  the  writ. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  i  739.] 
Scott,  O.  J.,  and  Farmer,  J.,  dissenting. 

Appeal  from  Appellate  Court,  First  Dis- 
trict » 

Proceedings  for  contempt  by  the  people 
against  Michael  Flannery,  John  M.  Shea, 
Charles  F.  Woemer,  and  Harry  Brown. 
From  Judgments  sentencing  defendants,  af- 
firmed by  the  Appellate  Court,  they  appeal. 
Affirmed. 

Bamum,  Pollasky  &  Gilbert,  for  appellants. 
Tenney,  Ooffeen,  Harding  &  WUkerson  (Hor- 
ace Kent  Tenney  and  James  H.  WUkerson, 
of  connsel),  for  the  People. 

WILKIN,  J.  These  appellants  were  found 
guilty  of  contempt  for  violating  a  writ  of  In- 
junction In  the  superior  court  of  Cook  county 
and  punishment  adjudged  against  each  of 
them,  as  follows:  Charles  P.  Woemer  three 
months  In  the  county  jail  and  fined  $250; 
John  M.  Shea  6  months  in  jail  and  fined 
$100;  Harry  Brown  40  days  In  jail,  and  Mi- 
chael Flannery  30  days  in  jail.  To  reverse 
these  judgments  they  prosecuted  writs  of  er- 
ror from  the  Appellate  Court,  where  the  sev- 
eral cases  were  heard  together  and  the  judg- 
ments of  the  superior  court  afilrmed.  This 
appeal  Is  from  that  judgment  of  affirmance, 
and  the  cases  have  here  been  consolidated 
and  again  submitted  together. 

The  bill  upon  which  the  Injunction  was 
Issued  with  the  violation  of  which  these  ap- 
pellants are  charged.  Is  the  same  bill  and 
writ  which  was  before  us  in  Franklin  Union 
▼.  People,  220  111.  355,  77  N.  E.  176,  where  a 
statement  of  the  material  facts  applicable 
to  the  present  appeal  will  be  found.  The 
petition  for  the  rule  on  appellants  to  show 
cause  was  filed  December  23,  1901.  and  char- 
ges each  of  them  with  having  participated 
in  the  plan  of  inducing  and  coercing  em- 
ployes of  the  complainants  to  leave  their  em- 
ployment; with  having  assisted  in  the  main- 
tenance of  the  unlawful  picketing  system; 
with  having  participated  in  the  collection 
and  dlsbnrs«nent  of  the  fund  of  the  union 
which  was  used  In  Inducing  complainants' 
employes  to  leave  their  employment  by  the 


payment  of  money;  with  having  been  part 
of  the  combination  in  control  of  the  strike 
and  responsible  for  the  unlawful  acts  of  the 
strikers.  It  was  verified  by  the  affidavit  of 
Daniel  0.  Shelley,  secretary  of  the  Chicago 
Tyi>othetiB,  one  of  the  petitioners  and  one  of 
the  complainants  la  the  original  bill  of  com- 
plaint, who  makes  oath  that  he  has  read  the 
foregoing  petition  and  knows  the  contents 
thereof,  and  that  he  verily  believes  the  same 
Is  true  In  substance  and  In  fact  Many  affi- 
davits were  filed  In  support  of  the  charges 
made  In  the  petition,  and  oral  testimony  was 
Introduced  upon  the  hearing  by  the  petition- 
ers. The  charges  are  substantially  the  same 
as  those  made  against  the  defendants  In  the 
Franklin  Union  Case,  supra,  and  many  of  the 
questions  here  presented  for  decision  were  con- 
sidered and  decided  in  that  case. 

Question  of  jurisdiction.  The  first  proposi- 
tion Insisted  upon  by  counsel  for  appellants  is : 
"The  said  superior  court  was  without  juris- 
diction, power  or  legal  authority  to  issue  said 
writ  of  Injunction,  because  Chicago  Typoth- 
etee,  the  alleged  complainant  in  said  chan- 
cery suit  as  appears  upon  the  face  of  the  bill. 
Is  neither  a  natural  nor  artificial  person." 
From  this  principal  proposition  they  deduce 
the  following  corollaries :  (a)  No  amendment 
could  be  made  to  the  bill  for  the  reason  that 
there  was  nothing  to  amend  by ;  (b)  this  ques- 
tion can  be  raised  at  any  time  In  the  proceed- 
ing, for  the  reason  that  it  is  void  for  want 
of  proper  party  complainant ;  (c)  the  want  of 
a  complainant  either  natural  or  artificial.  In 
said  superior  court  could  not  be  waived  by 
appellants,  or  either  of  them.  It  Is  admitted 
that  there  is  ground  for  the  contention  of 
opposing  counsel  that  the  principal  question 
above  stated  -was  decided  in  Franklin  Union 
V.  People,  supra,  adversely  to  appellants,  but 
the  argument  is  that  this  is  only  apparently 
so,  for  the  reason  that  the  total  want  of  Juris- 
diction In  the  superior  court  was  not  there 
urged  but  expressly  waived.  The  bill  filed 
October  9,  1903,  upon  which  the  writ  of  In- 
junction was  issued  for  the  violation  of  which 
these  appellants  were  tried  and  convicted,  is 
the  same  bill  and  the  same  writ  of  injunction 
which  were  before  us  In  the  above-named 
case,  this  being  a  second  proceeding  for  con- 
tempt As  shown  by  the  statement  of  facts 
embraced  in  the  opinion  in  that  case,  the  bill 
was  filed  In  the  name  of  the  Chicago  Typoth- 
ebe,  a  voluntary  association  for  and  on  be- 
half of  its  members,  naming  them.  Daniel 
C.  Shelley,  secretary  of  the  complainant  as- 
sociation and  a  member  of  the  same,  made 
affidavit  to  the  bill,  following  which  was  a 
written  statement  signed  by  each  of  the  mem- 
bers of  the  association,  as  follows :  "We,  the 
undersigned  members  of  complainant  asso- 
ciation, hereto  affix  otu:  seals  and  consent  and 
request  that  action  be  brought  in  court  by  the 
filing  of  the  foregoing  bill  of  complaint"  Aft- 
er the  writ  of  Injunction  had  been  ordered 
and  Issued  the  bill  was  amended  by  leave 
of  court  without  prejudice  to  the  injunction. 
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by  which  the  scTCral  members  of  the  Typoth- 
etse  and  the  C.  H.  Morgan  Company  were 
made  complainants,  together  with  the  orig- 
inal complainants. 

Counsel  are  mistaken  In  the  contention  that 
the  question  here  raised  was  waived  or  not 
decided  In  the  former  case.  We  there  ex- 
pressly said:  "The  first  contention  made  Is 
that  the  court  was  without  jurisdiction,  by 
rea9,on  of  the  want  of  proper  parties,  to  enter 
the  order  of  October  10  directing  the  issuance 
of  said  injunction,  and  for  that  reason  it  is 
urged  the  respondents  could  not  be  lawfully 
adjudged  guilty  of  contempt  of  court  for  a 
violation  of  the  injunction."  The  opinion  then 
proceeds  to  discuss  the  proposition,  and  de- 
cides, on  the  autliorlties  cited,  that  the  ques- 
tion of  the  capacity  of  the  complainant,  the 
Chicago  Typothetse,  to  maintain  the  bill  could 
only  have  been  raised  by  demurrer  or  a  mo- 
tion to  dl880|lve  the  injunction.  The  second 
question  discussed  in  the  opinion  is  the  one 
from  which  counsel  make  the  quotation  in 
support  of  their  claim  that  the  jurisdictional 
question  was  waived.  It  is  too  plain  to  be 
made  the  subject  of  discussion  that  the  deci- 
sion of  the  second  proposition  In  no  way  af- 
fected the  first,  and,  unless  all  that  was  said 
and  decided  in  disposing  of  the  first  conten- 
tion, should  be  overruled.  Franklin  Union 
V.  People,  supra,  Is  decisive  of  appellants' 
foregoing  major  proposition. '  We  have,  how- 
ever, reconsidered  that  question  in  the  light 
of  the  present  argument,  but  find  no  sufficient 
reason  for  departing  from  the  views  then  ex- 
pressed, and  no  good  purpose  would  be  served 
by  a  further  discussion  of  the  point  We  are 
further  of  the  opinion  that  the  concession 
made  by  counsel  for  appellants  on  that  hear- 
ing, as  stated  in  the  second  point,  was  one 
which  they  could  not  escape  and  which  must 
now  be  admitted.  However  Irregular  it  may 
have  been  to  file  the  bill  in  the  name  of  the 
voluntary  association  on  behalf  of  Its  mem- 
bers, it  was  not  done  until  after  each  member 
of  the  association  had  signed  a  statement  at- 
tached thereto,  affixing  his  signature  and 
seal  to  the  same,  consenting  and  requesting 
that  the  action  be  brought  by  filing  the  bill  of 
complaint.  If  that  statement  had  been  con- 
tained in  the  body  of  the  bill  there  could  have 
been  no  substantial  grounds  for  the  conten- 
tion that  the  bill  was  not  filed  In  the  indi- 
vidual names  and  for  the  benefit  of  the  mem- 
liers,  however  awkwardly  or  Inartlstlcally  it 
would  have  appeared  In  form.  Before  there 
was  any  appearance  by  the  defendants  or  an- 
swer filed,  it  showed  on  Its  face.  In  substance, 
the  rights  of  the  members  of  the  society 
which  it  was  claimed  had  been  violated,  and 
that  the  object  and  purpose  of  the  same  was 
to  protect  those  rights,  and  that  It  had  been 
filed  by  and  with  the  consent  of  the  individual 
memb«s.  We  fflitertain  no  doubt  that  every 
member  of  the  association  was  amenable  to 
all  orders  by  the  court  regularly  entered  un- 
der that  bill  and  entitled  to  any  protection 
decreed  thereunder.    The  defect  was  of  form, 


and  not  of  substance.  It  cannot  therefore.  In 
our  view,  be  maintained  that  the  original  bill 
was  a  nullity  and  there  was  therefore  nothing 
to  amend  by,  consequently  the  amended  and 
supplemental  bill  of  October  18,  1903,  cured 
whatever  defects  existed  as  to  parties  com- 
plainant 

The  following  additional  grounds  of  re- 
versal are  also  urged :  First  The  writ  of  in- 
junction Is  ambiguous,  indefinite  and  uncer- 
tain, and  for  this  reason  the  judgment  of  the 
Appellate  Court  and  of  the  superior  court 
should  be  reversed.  Second.  The  several  al- 
legations of  the  petition  filed  December  23, 
1903.  are  not  allegations  of  fact  but  of  mere 
conclusions,  and  therefore  the  petition  is  In- 
sufficient to  sustain  the  convrction.  If  con- 
tempt proceedings  are  begun  by  affidavits  the 
affidavits  are  jurisdictional,  and  If  made  only 
upon  Information  and  belief,  or  upon  belief 
only,  they  confer  no  jurisdiction  and  the  pro- 
ceedings are  vojd.  The  affidavits  filed  In 
support  of  the  petition  did  not  aid  it  because 
made  only  upon  information  and  belief. 
Third.  The  proceeding  is  criminal  or  quasi 
criminal  In  its  nature,  and  the  guilt  of  the 
defendants  must  be  established  beyond  rea- 
sonable doubt.  Fourth.  The  superior  court 
erred  in  admitting  evidence  on  behalf  of  the 
appellee,  over  the  objection  of  appellants,  re- 
lating to  matters  happening  prior  to  the  is- 
suance of  said  writ  of  injunction.  Fifth. 
There  Is  no  evidence  that  the  complainant 
the  Chicago  Typothetse,  was  injured.  Sixth. 
The  punishment  Is  excessive.  Seventh.  The 
proceeding  deprived  appellants  of  liberty  and 
property  without  due  process  of  law.  In  vio- 
lation of  section  2  of  article  2  of  the  Consti- 
tution of  this  state,  and  also  contravened 
the  rights  guarantied  to  appellants  by  the 
Fourteenth  amendment  to  the  Constitution  of 
the  United  States  by  depriving  them  of  liberty 
and  property  without  due  process  of  law. 

We  will  briefiy  consider  these  points  in 
their  order: 

Ambiguity  of  the  writ  The  uncertainty  In 
the  writ  complained  of  Is  said  to  arise  out 
of  the  constant  and  re^peated  use  of  the  term 
"unlawful  persuasion."  The  attempt  is  to 
question  the  sufficiency  of  the  order  and  de- 
cree of  the  superior  court  collaterally,  which 
cannot  t>e  done.  Suppose  it  be  admitted 
that  the  court  was  In  error  In  forbidding  "un- 
lawful persuasion,"  those  who  have  violated 
the  order  in  other  respects  cannot  be  heard 
to  question  it  It  Is  a  well-known  rule  of 
law  that  In  a  proceeding  for  contempt  in 
falling  to  obey  an  order  of  court  the  respond- 
ent may  question  the  order  which  he  Is 
charged  with  refusing  to  obey  only  In  so  far 
as  he  can  show  it  to  be  absolutely  void, 
and  he  cannot  be  heard  to  say  that  it  is  mere- 
ly erroneous,  however  fiagrant  It  may  appear 
to  be.  The  judgment  of  courts  cannot  be  at- 
tacked merely  for  being  erroneous.  Clark  v. 
Burke,  163  111.  334,  45  N.  E.  235;  Leopold  ▼. 
People,  140  III.  552,  30  N.  B.  348;  O'Brien 
V.  People,  216  IlL  3S4,  75  N.  B.  108,  108  Am. 
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St  Rep.  219;  Franklin  Cnlon  t.  People, 
stipra,  and  cases  cited.  If  the  objectionable 
words  sbould  be  stricken  out  of  the  order 
entirely  it  would  not  affect  its  validity,  there 
being  other  acts  and  conduct  therein  forbid- 
den and  of  which  the  appellants  were  found 
guilty. 

Insufficiency  of  the  petition  and  affldavlts. 
It  is  admitted  that  a  contempt  proceeding 
for  the  Tlolation  of  a  writ  of  injunction  may 
be  commenced  either  by  petition  or  affidavits. 
It  is  sufficient  If,  either  by  petition  or  sworn 
statements,  the  matter  complained  of  is 
brought  to  the  attention  of  the  court  The 
point  therefore,  that  the  petition,  and  affi- 
davits filed  in  support  of  it  are  insufficient 
to  authorize  the  conviction  amounts  to  one 
and  the  same  objection.  The  petition  in 
this  case  is  not  materially  different  from  that 
upon  which  the  appellants  were  found  guilty 
In  Franklin  Union  y.  People,  supra,  and  at 
least  some  of  the  affidavits  Introduced  upon 
the  hearing  there  were  similar  to  those  offer- 
ed in  the  present  case.  We  said  in  the  Frank- 
lin Union  Case :  "It  was  not  necessary  that 
a  petition  be  filed — an  affidavit  would  have 
been  sufficient  In  the  O'Brien  Case,  on 
page  368  of  216  111.,  on  page  113  of  76  N. 
£1  (108  Am.  St.  Rep.  219),  the  court  said 
In  speaking  of  the  contention  that  the  peti- 
tion filed  against  the  respondents,  and  upon 
which  th^  were  adjudged  guilty  of  contempt 
was  insufficient:  They  were  not  entitled  to 
a  specific  bill  of  particulars,  nor  was  It  nec- 
essary to  set  out  the  charge  with  the  same 
particularity  that  would  be  required  of  an  in- 
dictment. 1  Bishop  on  Crim.  Proc.  §  643. 
It  has  often  been  held  that  in  an  attachment 
proceeding  for  contempt  alleged  to  have  been 
committed  out  of  the  presence  of  the  court 
It  should  be  brought  to  the  attention  of 
the  court  by  an  affidavit  setting  out  the  par- 
ticular respects  in  which  the  injunction  Is 
alleged  to  have  been  violated.  But  that  was 
sufficiently  done  In  this  case.'  Citing  au- 
thorities. The  petition  filed  against  Frank- 
lin Union  No.  4  fully  advised  it  of  the  charge 
made  against  it  and  was  sufficient"  Here 
the  x>etItlon  consisted  of  13  paragraphs,  and, 
BO  far  as  we  can  see,  some  of  tbem,  at  least 
specifically  charged  the  defendants  with  being 
guilty  of  violating  the  Injunction.  It  Is  said, 
however,  that  the  affidavit  attached  thereto 
is  defective,  In  that  it  states  that  the  affiant 
Tcrily  "believes"  the  same  to  be  true.  It 
does  state  that  the  affiant  knows  the  con- 
tents thereof,  and  we  think  the  objection  that 
he  "believes,"  etc.,  exceedingly  technical,  es- 
pecially in  view  of  the  fact  that  the  defend- 
ants appeared  and  answered  the  objection 
by  way  of  a  general  denial,  making  no  objec- 
tion whatever  to  the  sufficiency  of  the  peti- 
tion. The  affidavits  filed  in  support  of  the 
charge  certainly  tended  to  prove  their  guilt 
and  of  themselves  were  sufficient  to  bring  to 
the  attention  of  the  court  the  claim  that  the 
injunction  had  been  violated. 

Degree  of  proof  necessary  to  convict    The 


contention  that  the  proceeding  is  criminal 
or  quasi  criminal,  and  therefore  the  evidence 
must  be  sufficient  to  establish  the  guilt  of  the 
acts  beyond  a  reasonable  doubt  is  more  fan- 
ciful than  real,  as  applied  to  this  case.  If 
the  evidence  in  this  record  was  sufficient  to 
Justify  the  conviction,  the  question  of  the 
degree  of  proof  required  in  such  cases  is  un- 
important, because  If  it  tends  to  prove  the 
guilt  it  does  BO  beyond  all  doubt  Affidavits 
introduced  on  behalf  of  the  petitioners  were 
positive  and  unequivocally  to  the  effect  that 
the  defendants  had  l>een  guilty  of  acts  and 
conduct  forbidden  by  the  injunction.  Neither 
of  the  defendants  testified  to  the  contrary. 
Their  only  denial  was  by  way  of  their  an- 
swers. It  is  admitted  that  a  proceeding  for 
contempt  in  such  cases  is  civil  in  its  nature 
in  this  state,  however  it  may  be  held  In  other 
Jurisdictions;  therefore  the  statement  that 
the  proceeding  Is  criminal  or  quasi  criminal 
Is  not  correct  But  counsel  doubtless  intend 
to  Insist  upon  the  rule  that  when  a  criminal 
offense  is  charged  in  a  civil  suit  It  must  be 
established  by  the  same  degree  of  proof  re- 
quired in  criminal  cases.  The  rule,  however. 
Is  confined  to  cases  In  which  the  criminal 
charge  is  made  in  the  pleadings  as  the  foun- 
dation for  the  civil  action.  In  heretofore 
discussing  the  rule  we  said  that  even  in  those 
courts  where  the  more  rigid  rule  obtains.  It 
Is  held  to  apply  only  to  cases  where  the 
charge  of  criminality,  is  made  in  the  plead- 
ings. Sinclair  v.  Jackson,  47  Me.  102.  74  Am. 
Dec.  476 ;  Schmidt  v.  New  York  Mutual  Fire 
Ins.  Co.,  1  Gray  (Mass.)  529.  The  counsel 
for  appellants  cite  no  authority  extending 
the  rule  beyond  this  class  of  cases,  and  we 
are  not  disposed  to  carry  it  further.  Grimes 
V,  Hilliary,  150  111.  141,  36  N.  E.  977.  It  also 
seems  to  be  the  recognized  rule,  at  least  In 
this  state,  that  although  an  act  charged  in 
the  pleadings  might  be  a  crime  or  criminal 
In  Its  nature,  yet  imless  charged  as  a  crime 
the  rules  of  evidence  applicable  to  civil  cases 
will  apply.  The  defendants  In  this  case  were 
amenable  to  the  superior  court  for  the  acts 
charged  against  them  purely  because  the  writ 
of  injunction  had  forbidden  them  from  doing 
the  acts.  Whether  their  acts  were  criminal 
or  not  they  were  liable  to  punishment  for 
a  violation  of  the  injunction.  Their  acts  may 
have  been  criminal ;  that  is,  the  entering  into 
a  consplrac}'  might  be  a  crime  indictable  and 
punishable  as  such,  but  they  could  not  be 
punished  for  the  commission  of  the  crime 
in  this  proceeding  except  in  so  far  as  they 
thereby  violated  the  injunction.  The  petition 
for  the  rule  to  show  cause  merely  charged 
them  with  having  violated  the  writ  It  did 
not  assiune  or  pretend  to  charge  them  with 
a  crime.  "It  does  not  follow  because  an  ele- 
ment may  have  entered  into  the  act  which 
would  have  rendered  it  indictable  as  a  crime, 
but  which  is  not  alleged  or  necessary  to  be 
proved  to  authorize  a  recovery  in  the  civil 
action,  the  proof  must  be  made  beyond  a 
reasonable  doubt    RIggs  r.  Powell,  142  IIL 
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453,  82  N.  E.  482."  Orlmes  t.  HllUary,  supra. 
It  was  aptly  said  t>y  the  Appellate  Court  in 
its  opinion  in  tbls  case:  "The  averment  and 
proof  of  conspiracy  in  a  civil  case  Is  merely 
for  the  purpose  of  connecting  the  persons 
conspiring  with  the  acts  and  declarations 
done  and  made  in  pursuance  of  the  conspir- 
acy, the  rule  being,  that  each  conspirator 
is  liable  for  the  acts  and  declarations  of  his 
co-consplrators  done  or  made  in  furtherance 
of  the  objects  of  the  conspiracy."  We  are 
of  the  opinion  that  the  rules  of  evidence 
applicable  to  civil  cases  should  be  followed 
In  this  ease,  and  that  proof  of  the  defendants' 
guilt  beyond  a  reasonable  doubt  was  not 
necessary. 

Admission  of  evidence.  The  objection  that 
the  court  Improperly  admitted  evidence  relat- 
ing to  matters  happening  prior  to  the  Issu- 
ance of  said  writ  of  Injunction  was  consider- 
ed and  decided  adversely  to  the  contention 
here  made  In  Franklin  Union  v.  People,  supra. 
Nothing  need  be  added  to  what  was  there 
said  on  this  point 

Damage  to  complainants  and  punishment 
The  point  that  the  Chicago  Typothetee  was 
not  Injured  by  the  acts  complained  of  seems 
scarcely  to  merit  notice.  That  the  appellants 
should  be  shown  to  have  committed  the  acts 
alleged  against  them  toward  the  employes 
and  business  of  complainant  and  no  injury 
result  can  scarcely  be  seriously  insisted  upon. 
Nor  do  we  feel  called  upon  to  discuss  the 
question  of  punishment  If  the  parties  were 
guilty  as  charged  and  found  guilty  upon  the 
evidence  they  certainly  have  no  reason  to 
complain  that  they  were  punished  beyond  the 
merits  of  their  offense.  This  was  a  second 
proceeding  for  a  violation  of  that  writ  In  sub- 
stantially the  same  manner,  and  therefore 
there  can  be  no  Justifiable  excuse  for  the  com- 
mission of  the  acts  charged  against  them, 
manifesting  upon  their  part  a  disposition  to 
willfully  defy  the  order  of  the  court 

Constitutional  questions.  The  constitution- 
al questions  attempted  to  be  raised  are  purely 
imaginary,  unless  they  are  based  upon  the 
presumption  that  the  whole  proceeding  was 
void  for  want  of  jurisdiction  In  the  superior 
court  Having  seen  that  the  court  had  juris- 
diction of  the  subject-matter  of  the  suit  and 
of  the  parties,  to  hear  and  determine  the 
matters  urged  in  the  bill  for  an  injunction, 
and  to  issue  the  writ,  it  is  dlBlcuit  to  see 
npon  what  theory  it  can  be  urged  that  there 
was  not  due  process  of  law.  The  trial  was 
under  the  ordinary  and  usual  forms  of  law. 
The  contempt  proceeding  was  instituted  In 
conformity  with  the  practice  in  such  cases, 
and  was  In  the  only  court  which  bad  the 
power  to  hear  and  punish  appellants  for  the 
violation  of  Its  judgment  and  decree.  Every 
element  of  due  process  of  law  is  here  shown. 
Perhaps  the  simplest  definition  of  due  process 
of  law  Is  that  it  means  In  the  due  process 
of  legal  proceedings  according  to  those  rules 
and  forms  which  have  been  established  for 
the  protection  of  private  rights,  and  under 


this  definition  It  cannot  be  serlonsly  con- 
tended. It  seems  to  us,  that  appellants  were 
deprived  of  their  constitutional  rights. 

Evidence.  The  remaining  grounds  of  re- 
versal are  that  the  evidence  falls  to  prove 
that  the  appellants,  or  either  of  them,  agreed 
to  combine  among  themselves,  or  with  any 
other  person  or  persons  or  corporation,  to  do 
an  unlawful  act  or  to  do  the  lawful  act  by 
unlawful  means,  and  that  the  evidence  fails 
to  prove,  or  tend  to  prove,  these  facts  beyond 
a  reasonable  doubt;  also,  that  the  finding 
of  the  superior  court  in  its  recital  was  unwar- 
ranted by  the  proofs,  is  arbitrary,  and  with- 
out any  justification  whatever  from  the  evi- 
dence. This  alleged  error  Is  aside  from  all 
mere  Irregularities  claimed  to  have  been  com- 
mitted in  the  progress  of  the  trial,  and  has 
called  for  an  examination  of  a  somewhat 
voluminous  transcript  of  the  evidence  pro- 
duced on  the  hearing.  We  have  endeavored 
to  give  this  point  such  attention  as  the  Im- 
portance of  the  case  to  the  parties  as  well 
at-  to  the  public  at  large  demands,  and  have 
reached  the  conclusion  that  the  evidence  fully 
Justified  the  conviction.  That  the  acts  and 
conduct  charged  against  the  defendants  below 
were  violative  of  the  writ  of  injunction  has 
heretofore  been  fully  considered  and  deter- 
mined In  Franklin  tTnlon  v.  People,  supra. 
To  our  minds  the  proof  Is  clear  and  convin- 
cing that  each  of  the  appellants  was  guilty 
of  the  commission  of  those  acts,  or  at  least 
of'  enough  of  them  to  make  him  amenable 
to  punishment  fur  contempt  of  the  court  Ii» 
willfully  disregarding  the  commands  In  the 
writ  of  Injunction.  An  extended  considera- 
tion of  the  facts  proved  upon  the  hearing 
appears  In  the  opinion  of  the  Appellate  Court 
by  Adams,  Judge.  A  review  of  those  facts 
by  us  would  necessarily  Involve  a  repetition 
of  that  discussion  and  serve  no  good  purpose. 
We  shall  content  ourselves,  therefore,  by 
simply  saying  that  we  concur  In  the  views 
there  expressed. 

The  conviction  in  this  case  is  clearly 
In  harmony  with  the  previous  decisions  of 
this  court  and  amply  sustained  by  the  deci- 
sions of  other  courts. 

The  judgment  of  the  Appellate  Court  wlU 
be  affirmed. 

Judgment  affirmed. 

SCOTT,  C.  J.,  and  FARMER,  3.  (dissent- 
ing). In  cases  of  this  character  "persuasion" 
is  not,  in  and  of  Itself,  unlawful.  The  ma- 
jority opinion  does  not  hold  otherwise,  but 
In  our  Judgment  this  court  should  now  deter- 
mine that  the  injunction  writ  In  the  case  at 
bar,  in  so  far  as  it  forbids  "unlawful  per- 
suasion," Is  void.  When  the  language  used 
by  the  striker  becomes  unlawful  it  is  no  long- 
er persuasion.  The  expression  "unlawful  per- 
suasion" Is  therefore  a  contradiction  in  terms. 

As  to  another  branch  of  the  case,  we  think 
that  when  It  is  charged  that  an  injunction 
has  been  violated  by  acts  which  are  forbid- 
den by  the  criminal  law  of  the  state,  tha 
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pMsons  charged  should  not  be  punished  on- 
lew  the  evidntce  of  their  guilt  Is  sufficient 
to  oonrlace  beyond  a  reasonable  doubt 


(2i5  III.  74) 

SCHILLINOBR  BROS.  CO.  t.  SMITH. 

(Snpreme  Coart  of  Illinois.    Dec.  22,  1906. 
Rehearing  Denied  Feb.  7,  1907.) 

L  Master  and  Sxrvaitt— InjXTBiEa  to-  Sebt- 

AHT— Assumption  of  Risk. 

An  employ^  assumes  the  risks  ordlnarilT 
connected  with  his  work,  and  cannot  recover 
for/ injuries  from  such  risks. 

[Ed.  Note.— For  case*  in  point,  see  Cent.  Dig. 
ToL  34,  Master  and  Servant,  i  550.] 

2.  Sauk. 

An  employe,  in  entering  upon  his  work,  has 
a  right  to  assume  that  the  master  will  peiiorm 
the  duties  imposed  on  him,  and  he  does  not 
assume  any  risks  due  to  the  master's  failure  to 
perform  such  duties. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Oif. 
TOL  34,  Master  and  Servant,  S§  547-549.] 

&  Sajce— Flacks  roB  Wobk— Dott  or  Mas- 
ter. 

It  is  the  master's  duty  to  use  reasonable 

care  to  furnish  the  servant  with  a  reasonably 

safe  place  in  which  to  work. 
[E)d.  Note. — ^For  case*  in  point  see  Cent  Dig. 

vol  34,  Master  and  Servant  tS  173, 180.] 

4.  Sajik. 

An  employ^,  in  entering  upon  his  work,  may 
assume  that  the  duty  of  the  master  to  furnish 
him  with  a  reasonably  safe  place  in  which  to 
work  has  been  performed,  unless  be  is  charge- 
able with  notice  that  it  baa  not  been. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
ToL  34,  Master  and  Servant  8!  547-549.] 

6.  Same. 

Where  the  defects  in  a  place  provided  for 

an  employ^  In  which  to  work  are  obvious'  to  a 

person    of    ordinary    intelligence,    he    will    be 

charged  with  knowledge  of  such  defects  and  the 

'  risk  and  danger  arising  therefrom. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant  iS  610-624.] 

6..  Same. 

An  employs,  who  voluntarily  continues  in 
the  service  of  his  employer  with  knowledge  of 
defects  in  the  place  provided  for  him  in  which 
to  work,  assumes  all  risk  of  injury  from  such 
defects. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
ToL  34,  Master  and  Servant  (  583.] 

7.  TbiaI/— DiBKCTiON  OF  Vkbdict. 

On  motion  to  direct  a  verdict  for  defendant 
plaintilTs  testimony  will  be  taken  as  true. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  46,  Trial,  {  402.] 

8.  Master  and  Servant— In jirnnES  to  Serv- 
ant—Sufficienot  OF  EVIDENCE. 

Evidence,  in  an  action  for  injuries  to  a 
servant  from  the  falling  of  a  scaffold,  examined 
and  held  insuSicicnt  to  justify  the  court  in  hold- 
ing, as  a  matter  of  law,  that  the  servant  knew, 
or  ooght  to  have  known,  that  the  scaffold  was 
unfit  for  the  use  for  which  it  was  intended,  or 
that  it  would  not  support  the  weight  that  was 
on  it  in  safe^. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant  $8  1068-1068.] 

9.  Saxb— Neolioence  of  1''ellow  Servant. 

The  fact  that  the  negligence  of  a  fellow- 
servant  combined  with  the  negligence  of  the 
master  to  cause  injuries  to  a  servant   does  not 
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excuse  the  liability  of  the  master  for  his  negli- 
gence. 

[Ed.  Note.— For  cases  in  iMint,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  88  515-534.] 

10.  Sams— Vice  Pbincipai.. 

A  foreman  or  superintendent  is  not  neces- 
sarily a  vice  principal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  88  422,  427.] 

11.  Same. 

A  vice  principal  is  a  servant  who  repre- 
sents the  master  in  the  discharge  of  those  pri- 
mary and  personal  duties  which  every  master 
owes  to  his  servant  and  which  the  master  can- 
not delegate  so  as  to  relieve  himself  from  re- 
sponsibility for  their  due  and  proper  perform- 
ance; such  duties  include  the  exercise  of  rea- 
sonable care  to  furnish  reasonably  safe  machin- 
ery and  appliances,  to  furnish  and  maintain  a 
reasonably  safe  place  to  work,  and  to  make 
reasonable  and  proper  inspection  of  such  ma- 
chinery avd  appliances. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  88  422,  437.] 

12.  Same. 

A  common  laborer  who  spliced  the  horses 
for  a  scaffold  on  which  the  employes  worked 
was  a  vice  principal,  as  he  stood  in  the  place 
of  the  master  in  the  performance  of  a  personal 
and  absolute  duty  toward  the  employes  work- 
ing thereon,  for  the  performance  of  which  the 
master  was  responsible  regardless  of  the  rank 
and  position  of  such  laborer. 

[Ed.  Note.— For  cases  in  point  ^^  Cent  Dig. 
vol.  34.  Master  and  Servant  8  397.] 

13.  Writ  of  Error— Review— Harmless  Er- 
ror—Admission OF  Conclusion  of  Wit- 
ness. 

Where,  on  a  motion  to  strike  out  testimony 
as  being  the  conclusion  of  the  witness,  the  court 
resprved  a  ruling  until  the  witness  stated  the 
facts  on  which  he  based  his  testimony,  and  then 
denied  the  motion  in  view  of  such  facts,  which, 
if  true,  sustained  the  conclusion,  no  benefit 
would  have  resulted  to  the  party  moving  if  the 
conclusion  had  been  stricken  out. 

14.  SAira— Admission  of  Expert  Testimony. 
Where,  in  an  action  for  injuries  to  a  ser- 
vant from  the  falling  of  a  scaffold,  there  is  no 
dispute  that  the  boards  in  the  scaffold  were  un- 
fit, nor  any  contention  that  the  jury  could  have 
come  to  any  other  conclusion,  any  error  in  the 
admission  of  expert  testimony  as  to  the  fitness 
of  the  boards  is  harmless, 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  8  4163.] 

15.  Masteb  and  Servant— Injuries  to  Serv- 
ant—Action— Pleading 

Where,  in  an  action  for  injuries  to  a  serv- 
ant, plaintiff  alleges  that  the  injuries  resulted 
from  negligence  of  other  servants  of  the  same 
master,  it  is  necessary  to  allege  that  the  negli- 
gent servants  were  not  fellow  servants  of  plain- 
tiff. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  8  837.] 

IC.  Writ  of  Error— Review— Instructions. 
An  instruction  in  an  action  for  injuries  to 
a  servant  authorizing  the  jury  to  find  for  plain- 
tiff if  he  has  proved  the  allegations  contained  in 
his  original  declaration,  or  the  additional  counts, 
or  any_  of  said  counts,  by  a  preponderance  of 
the  evidence,  is  not  error,  though  one  of  such 
counts  did  not  state  a  cause  of  action,  where 
the  verdict  for  plaintiff  was  not  based  on  such 
count. 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  8  4226.] 

Error  to  Appellate  Court  Second  District 
Action  by  Ernst  B.  Smith  against  the  Schtl- 
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linger  Bros.  Company.  From  a  judgment  of 
the  Appellate  Court  affirming  a  Judgment  in 
favor  of  plaintiff,  defendant  brings  error. 
Affirmed. 

McCasklll  &  Son,  for  plaintiff  In  error. 
John  W.  D'Arcy,  for  defendant  in  error. 

CAUTWRIGHT,  J.  Ernst  E.  Smith,  de- 
fendant in  error,  a  bricklayer  employed  by 
SchlUiager  Bros.  Company,  a  corporation, 
plaintiff  in  error,  while  engaged  in  laying  a 
wall  of  fireproof  tile  was  injured  by  the  fall- 
ing of  a  scaffold  provided  for  him  to  work  up- 
on, and  he  sued  plaintiff  In  error  to  recover 
damages  for  bis  injuries.  He  charged  In  the 
various  counts  of  his  declaration  that  the 
scaffold  was  unsafe,  and  plaintiff  In  error 
was  guilty  of  negligence  In  fimiishing  it  for 
his  use ;  that  the  scaffold  was  overloaded  by 
other  agents  and  servants  of  plaintiff  in  error 
who  were  not  his  fellow  servants,  and  that 
he  went  upon  the  scaffold  by  the  direction  of 
defendant's  foreman.  The  plea  was  the  gen- 
eral Issue,  and  upon  a  trial  a  verdict  of  guilty 
and  assessing  damages  was  returned,  upon 
which  judgment  was  entered.  An  appeal 
was  taken  to  the  Appellate  Court  for  the 
tSecond  District,  where  the  judgment  was 
affirmed,  and  a  writ  of  error  was  then  sued 
out  from  this  court  to  review  the  judgment 
of  the  Appellate  Court. 

The  trial  court  refused  to  direct  a  verdict 
of  not  guilty,  and  the  refusal  Is  assigned  as 
error.  It  was  proved,  and  is  not  now  de- 
nied, that  the  defendant  was  guilty  of  negli- 
gence In  the  construction  of  the  scaffold. 
Plaintiff,  with  others,  had  been  setting  tile 
in  the  wall,  and.  when  the  wall  became  too 
high  to  lay  the  tile  from  the  floor,  they  were 
laid  from  a  scaffold  50  feet  long,  with  a  plat- 
form on  top  5  or  6  feet  wide,  resting  on  wood- 
en horses.  The  scaffold,  at  the  time  of  the 
accident,  was  14  feet  high,  and  had  been 
raised  as  the  work  progressed.  The  horses 
were  13  feet  apart,  and  two  of  them  near 
the  middle  section  had  originally  been  but 
10  feet  high,  and  had  been  raised  by  nailing 
1-Inch  boards  on  the  legs  at  the  bottom. 
The  boards  were  old,  rotten,  and  knotty, 
and  were  unfit  for  the  purpose,  and  were 
nailed  on  the  legs  with  small  six-penny  nails, 
which  were  Insufficient  for  such  use.  On  the 
morning  of  the  accident  plaintiff  arrived  at 
the  building  somewhat  late.  The  other  men 
had  placed  a  large  quantity  of  tile  on  the 
platform  from  the  floor  above  for  the  brick- 
layers to  work  with,  and  there  was  a  mortar 
board,  and'three  men  on  the  platform.  When 
plaintiff  came  In,  Mueller,  one  of  the  tile 
setters,  said  that  plaintiff  was  late,  and  asked 
him  what  was  the  matter.  Plaintiff  said  that 
he  bad  been  telephoning  his  brother,  and, 
after  changing  bis  clothes,  asked  Mueller 
where  they  were  going  to  start,  and  Mueller 
replied,  "Right  on  top  here."  Mueller  started 
up  a  ladder  to  the  platform,  and  plaintiff 
followed  him.    Mueller  turned  one  way  and 


the  plaintiff  the  other,  and  plaintiff  reached 
under  the  mortar  board  for  bis  trowel.  As 
he  was  straightening  himself  up,  the  scaffold 
fell  and  be  was  injured. 

It  is  contended  that  the  court  ought  to  have 
directed  a  -verdict  of  not  guilty  because  the 
plaintiff  knew  tbe  condition  of  the  scaffold 
and  the  amount  of  tile  upon  it,  and  therefore 
assumed  the  risk  of  its  falling,  and  also 
for  the  reason  that  the  proximate  cause  of 
the  accident  was  not  the  insufficiency  of  the 
scaffold,  but  the  overloadng  of  it  with  tile 
by  Mueller,  who  is  alleged  to  ha\-e  been  a 
fellow  servant.  When  one  person  enters  the 
service  of  another  he  necessarily  has  in  view 
the  risks  ordinarily  connected  with  such  ser- 
vice, and,  by  his  contract  of  employment,  he 
assumes  such  risks.  If  he  receives  an  Injury 
from  the  incidental  risks  and  hazards  ordi- 
narily connected  with  the  employment,  he 
cannot  bold  the  master  responsible.  In  enter- 
ing upon  tbe  service  he  has  a  right  to  assume 
that  tbe  master  will  perform  the  duties  Im- 
posed upon  him,  and  the  original  contract 
of  employment  does  not  Include  any  assump- 
tion by  the  servant  of  risks  or  dangers  due 
to  a  failure  of  the  master  to  perform  such 
duties.  Among  the  personal  duties  of  the 
master  is  tbe  duty  to  use  reasonable  care  to 
furnish  the  servant  with  a  reasonably  safe 
place  In  which  to  work.  The  servant  may 
assume  that  the  duty  has  been  performed  un- 
less he  is  chargeable  with  notice  that  It  has 
not  been.  He  cannot  assume  that  tbe  place 
provided  for  him  to  work  is  reasonably  safe 
when  he  knows  the  contrary,  and  If  there 
are  defects  which  are  Obvious  to  a  person  of 
ordinary  Intelligence  he  will  be  charged  with 
a  knowledge  of  such  defects  and  the  risk  and 
danger  arising  therefrom.  In  such  a  case 
he  assumes  all  risks  of  injury  from  the 
defect  by  voluntarily  continuing  In  the  ser- 
vice. Chicago  and  Eastern  Illinois  Railroad 
Co.  V.  Knelrlm,  152  111.  458,  39  N.  E.  iJ24, 
43  Am.  St.  Rep.  259;  East  St  Louis  Ice. 
etc.,  Co.  V.  Crow,  155  III.  74  39  N.  B.  680; 
Armour  v.  Brazeau,  191  III.  117,  60  N.  B.  904 ; 
Browne  v.  Slegel,  Cooper  &  Co.,  191  III. 
226,  60  N.  B.  815.  In  this  case  the  defendant 
had  been  guilty  of  negligence  in  furnishing  an 
unsafe  scaffold,  and  the  plaintiff  did  not  as- 
sume the  risk  arising  therefrom  imless  he 
was  chargeable  with  notice  of  the  unsafe 
condition  of  the  scaffold  and  the  weight 
that  had  been  placed  upon  it  Plaintiff  was 
not  at  work  the  previous  day  when  the  horses 
were  spliced,  and  testified  that  he  noticed 
the  scaffold  was  up  and  it  looked  like  any 
other  scaffold,  and  that  be  was  ignorant  both 
of  its  condition  and  of  tbe  weight  upon  It 
He  also  testified  that  he  could  not  see  from 
tbe  floor  level  how  many  tile  were  on  tbe 
platform,  and  bis  testimony  must  be  taken 
as  true  on  the  motion  to  direct  a  verdict 
If.be  had  examined  the  boards  with  which 
the  legs  were  spliced,  he,  of  course,  would 
have  discovered  that  they  were  rotten  and 
unfit  for  the  purpose^  but  he  could  not  have 
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known  tbat  the  nails  were  small  and  insnffi- 
clemt  He  came  In  late,  changed  his  clothing 
in  a  hurry,  and  followed  Mueller  up  the  lad- 
der, when  the  platform  immediately  fell. 
The  court  could  not  say,  as  a  matter  of  law, 
that  the  plaintiff  knew,  or  ought  to  have 
known,  that  the  scafToid  was  unfit  for  the  use 
for  which  it  was  intended,  or  that  it  would 
not  support  the  weight  that  was  cm  It  in 
safety- 
It  is  next  contended  that  the  court  ought 
to  have  directed  a  yerdict  on  the  ground  tbat 
the  proximate  cause  of  the  falling  of  the 
scaffold  was  that  it  had  been  overloaded  by 
a  fellow  servant  It  would  make  no  difference 
in  the  liability  of  the  defendant  if  the  neg- 
ligence of  a  fellow  servant  of  the  plaintiff 
combined  with  the  proved  negligence  of  the 
defendant,  and  to  justify  the  court  in  di- 
recting a  verdict  It  would  hlave  been  neces- 
sary to  first  find  that  the  scaffold  was  fit  for 
the  ordinary  uses  to  which  It  was  to  be  de- 
voted. The  court  could  not  have  done  that, 
but,  on  the  contrary,  the  evidence  Justified 
the  conclusion  that  the  scaffold  would  not 
liave  fallen  If  It  had  been  fit  for  the  use 
for  which  It  was  intended.  Doubtless  it 
would  not  have  fallen  If  there  had  been  no 
more  weight  upon  it  than  such  a  scaffold 
would  support  Cotmsel  on  one  side  contend 
that  the  tile  was  placed  on  the  platform  by 
Mneller  as  a  fellow  servant,  while  it  is  in- 
sisted on  the  other  side  that  Mueller  was  a 
vice  principal,  for  whose  acts  the  defendant 
was  responsible.  The  evidence  for  the  plain- 
tiff was  that  Mueller  superintended  the  work 
and  controlled  the  other  laborers,  but  the 
evidence  for  the  defendant  was  that  be  was 
not  a  foreman,  or  vested  with  any  authority 
over  the  plaintiff,  or  the  other  bridciayers. 
It  is  clear  that  he  was  not  a  vice  principal  in 
the  proper  meaning  of  that  term.  Although 
a  foreman,  superintendent,  or  other  superior 
servant  has  sometimes  been  called  a  vice 
principal,  there  is  a  clear  distinction  between 
the  two.  The  question  whether  a  servant  is 
a  vice  principal  does  not  depend  In  any 
degree  npon  his  rank  or  superior  position  or 
superintendence  or  control  of  other  servants, 
but  depends  wholly  npon  the  duties  which  he 
performs.  Servants  who  have  no  control 
whatever  over  other  servants  may  so  repre- 
sent their  principal  as  to  make  the  master 
responsible  for  their  acts.  Llbby,  McNeill  & 
Ubby  T.  Scherman,  146  111.  540,  34  N.  E.  801, 
37  Am.  St.  Rep.  191.  A  vice  principal  is  a 
servant  who  represents  the  master  in  the  dis- 
charge of  those  primary  and  personal  duties 
which  every  master  owes  to  his  servant,  and 
which  the  master  cannot  delegate  so  as  to 
relieve  himself  from  responsibility  for  their 
due  and  proper  performance.  Such  duties 
Include  the  exercise  of  reasonable  care  to 
famish  reasonably  safe  machinery  and  ap- 
pliances, to  furnish  and  maintain  a  reason- 
ably safe  place  to  work,  and  to  make  reason- 
able and  proper  Inspection,  from  time  to  time, 
of  such  machinery  and  appliances.    Mobile 


and  Ohio  Railroad  Co.  v.  Godfrey,  55  111.  78, 
39  N.  E.  590;  Baler  v.  Selke,  211  111.  512,  71 
N.  B,  1074,  103  Am.  St  Rep.  208;  12  Am.  & 
Eng.  Ency.  of  Law  (2d.  Ed.)  948.  The  com- 
mon laborer  who  spliced  the  horses  for  this 
scaffold  was  a  vice  principal,  because  be 
stood  In  the  place  of  tl  o  defendant  in  the  per- 
formance of  a  personal  and  absolute  duty 
toward  the  plaintiff,  for  the  performance  of 
which  the  defendant  was  responsible  regard- 
less of  the  rank  and  position  of  the  person 
to  whom  It  was  entrusted.  Chicago  and  Al- 
ton Railroad  Co.  v.  Maroney,  170  111.  520, 
48  N.  B.  863,  62  Am.  St  Rep.  396.  A  master 
may  be  liable  for  the  negligent  or  Improper 
exercise  of  authority  conferred  upon  a  fore- 
man or  other  superior  servant  (Chicago  and 
Alton  Railroad  Co.  v.  May,  108  111.  288),  but 
In  this  case  there  was  no  negligent  or  Im- 
proper order  given  by  Mueller,  If  he  was  a 
foreman.  Whatever  the  position  or  authority 
of  Mueller  may  have  l)een,  the  court  could 
not  have  said,  as  a  matter  of  law,  that  any 
more  tile  were  placed  on  the  scaffold  than 
was  reasonably  fit  and  proper  in  the  execu- 
tion of  the  work,  or  that  a  scaffold  properly 
constructed  would  have  fallen  under  such  a 
weight  The  court  did  not  err  In  refusing  to 
direct  a  verdict 

It  is  next  contended  that  the  court  erred 
in  rulings  on  the  admission,  of  evidence.  One 
witness  said  that  Mueller  was  the  boss  tile 
setter,  and  defendant  moved  to  strike  out  the 
statement  as  a  conclusion  of  the  witness. 
The  court  reserved  a  ruling  until  the  witness 
explained  at  length  what  Mueller  did  in  the 
way  of  giving  directions  and  orders  and  su- 
perintending the  business,  and  then  denied 
the  motion  in  view  of  what  the  witness  had 
testified  to.  If  the  facts  which  the  witness 
had  stated  were  true  Mueller  was  the  boBS, 
and  it  would  not  have  benefited  the  defend- 
ant if  bis  conclusion  had  been  strldcen  out. 
The  boards  with  which  the  horses  were  spli- 
ced were  exhibited  to  a  witness  who  had 
qualified  as  an  expert,  and  he  was  allowed  to 
testify  tbat  they  were  not  fit  for  use  for  scaf- 
folding purposes.  The  objection  to  his  opin- 
ion is  that  the  Jury  would  know  as  much  as 
he  on  the  question  whether  old,  rotten,  cross- 
grained,  and  knotty  boards  were  fit  for  use 
in  a  scaffold,  and  that  it  was  not  a  question 
of  science,  skill,  or  trade.  There  may  be 
cases  where  the  opinion  of  an  expert  on  quite 
similar  questions  would  be  proper,  but  it  is, 
perhaps,  true  that  it  does  not  require  an  ex- 
pert to  tell  whether  such  boards  as  were 
used  in  this  case  were  fit  to  carry  a  weight 
of  about  1,000  pounds.  There  was  no  dis> 
pute  of  the  fact  that  the  boards  were  unfit, 
and  undoubtedly  it  was  a  matter  of  common 
knowledge.  It  is  not  contended  that  the  Jury 
could  have  come  to  any  other  conclusion,  and 
the  ruling,  if  Incorrect,  was  not  harmful  or 
ground  for  reversal.  The  court  gave  an  in- 
struction at  the  request  of  the  plaintiff  which 
authorized  the  Jury  to  find  for  him  if  he  had 
proved  the  allegations  contained  In  bia  orig- 
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inal  declaration,  or  tbe  additional  counts,  or 
any  of  said  counts,  by  a  preponderance  of 
tbe  evidence.  Tbe  giving  of  Instructions 
wbich  refer  tbe  Jury  to  tbe  declaration  to  de- 
termine wbat  it  tberein  alleged  and  necessary 
to  be  proved  is  not  regarded  witb  favor,  but 
in  many  cases  is  not  ground  for  reversal. 
In  tbis  case  tbe  second  count  of  tbe  declara- 
tion did  not  state  any  cause  of  action,  and  if 
It  did  not  appear  tbat  tbe  verdict  was  not 
based  on  tbat  count,  tbe  giving  of  tbe  instruc- 
tion would  be  serious  error.  Tbat  count  char- 
ged, as  a  cause  of  the  injury,  negligent  over- 
loading of  tbe  scaCToId  by  servants,  agents, 
and  employes  of  tbe  defendant,  without  al- 
leging that  sucb  servants,  agents,  and  em- 
ployes were  not  fellow  servants  of  tbe  de- 
fendant. It  did  not  aver  tliat  there  was  any 
defect  In  tbe  scafTold,  and  its  allegations,  If 
proved,  would  have  been  Just  as  consistent 
with  tbe  theory  tbat  tbe  defendant  was  free 
ftom  liability  as  tbat  It  was  liable.  Joliet 
Steel  Co.  V.  Shields,  134  111.  209,  25  N.  B. 
569;  caicago  City  Railway  Co.  v.  Leacb,  208 
III.  198^  70  N.  E.  222.  Where  tbe  allegation 
Is  tbat  an  Injury  to  one  servant  has  resulted 
trom  negligence  of  other  servants  of  the 
same  master  It  is  necessary  to  allege  that  the 
negligent  servants  were  not  fellow  servants 
of  the  injured  servant.  But  In  tbis  case  the 
record  shows  that  the  Jury  did  not  base  their 
verdict  on  the  second  count.  They  returned 
a  special  finding  that  the  proximate  cause 
of  tbe  plaintiff's  Injury  was  not  tbe  over- 
loading of  the  scofToId,  and  therefore  the  in- 
stmetion  Is  not  ground  for  reversing  the 
Judgment ' 

The  Judgment  of  tbe  Appellate  Court  Is 
aflSrmed. 

Judgment  affirmed. 

FARMER  and  VICKERS,  JJ.,  took  no  part 
In  tbe  decision  of  this  case. 


(223  III.  S2) 

WIEMER8  V.  PEOPLE  ex  rel.  COUNTI 
TKEASUKER. 

(Supreme  Court  of  Illinois.    Dec  22,  1906. 
Rehearing  Denied  Feb.  7,  1907.) 

1.  Jtidoment— Enfobceukkt  op  Special  As- 
sessment—Uks  Judicata. 

Tlie  JudRDient  of  the  trial  court  in  an  appli- 
cation for  judgment  of  sale  of  property  for  the 
delinquent  first  installment  of  a  special  assess- 
ment is  not  res  Judicata  in  an  application  for 
judgment  of  sale  for  the  second  installment, 
where  such  judgment  has  been  reversed  on  ap- 
peal and  the  cause  remanded. 

fEVI.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30.  Judgment,  {$  1025.  1175.  1170.] 

2.  MUniCIPAL    COBPORATIOKS  —  PUBLIO     lU- 

PR0VEMBNT9— Special  Assessments— Jodo- 
UENT  roB  Sale  of  Propebtt— Evidence. 
In  an  applicntion  for  judgment  of  tale  of 
property  for  a  delinquent  insttallment  of  a  spe- 
cial assessment  for  public  improvements  in  a 
village,  the  county  collector's  sworn  report  of 
delinquent  lands,  together  with  proof  of  publica- 
tion and  notice  of  the  application  for  judgment, 
malces  ft  prima  facie  case,  and  judgment  must 


be  entered  thereon  nnlem  good  eaoae  !■  shows 
to  the  contrary. 

(Ed.  Note.— For  cases  In  point,  see  Cent.  Dig.- 
vol.  30,  Municipal  Coriwrations,  {  1262.] 

3.  Same— Defenses. 

Where,  in  sucb  application,  such  pnma. 
facie  case  is  made  out,  the  harden  of  establish- 
ing a  defense  is  on  the  property  owner,  and 
hence,  if  tbe  village  collector  did  not  make  a 
proper  return  of  the  delinquent  list  as  required 
by  law,  she  must  prove  that  fact  in  order  to 
take  advantage  of  that  objection. 

4.  Same— A8SE.SSMENT  Roll— Dbscbiption  or 
PsoPEimr. 

Where  a  description  of  property  In  an  as- 
sessment roll  for  public  improvements  is  the 
same  as  that  by  which  the  owner  acquired  title, 
the  description  is  good  as  against  such  owner. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  (  1128.] 

Appeal  from  Lake  County  Court;  Dwlght 
Xj.  Jones,  Judge. 

Proceeding  by  the  people,  on  the  relation 
of  the  county  treasurer,  against  Clara  B. 
Wiemers.  From  a  Judgment  In  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

Cooke,  Pope  &  Pope,  for  appellant.  Huff 
&  Cook,  for  appellee. 

CARTER,  J.  Tbis  Is  an  appeal  from  tbft 
Judgment  of  tbe  county  court  of  Lake  coun- 
ty,  entered  at  the  June  term,  1906,  against 
the  lands  of  appellant  for  the  delinquent  sec- 
ond Installment  of  a  q>ecial  assessment  on 
certain  lots  in  tbe  village  of  Lake  Bluff  for 
Improving  Scranton  avenue.  Upon  application 
for  Judgment  against  the  same  lots  for  tbe 
first  installment  of  said  assessment  tbe  ob- 
jections of  appellant  filed  therein  on  bear- 
ing at  tbe  June  term,  1906,  of  said  county 
court  were  sustained  and  Judgment  refused. 
The  order  of  the  county  court  refusing  Judg- 
ment as  to  this  first  installment  having  been 
reversed  and  tbe  cause  remanded  at  this 
term  of  tbis  court  (People  t.  Wiemers  [III.} 
79  N.  E.  45),  appellant's  contention  In  this 
case  that  tbe  Judgment  In  tbe  first  Install- 
ment is  res  Judicata  Is  without  force  and 
requires  no  consideration. 

It  Is  Insisted  that,  as  tbe  delinquent  list 
from  tbe  village  collector  was  not  Introduced 
in  evidence,  there  Is  nothing  upon  which  tbe 
trial  court  could  base  Its  Judgment  Sudi 
proof  is  not  required  on  applicntion  for  judg- 
ment of  sale.  Tbe  coimty  collector's  sworn 
report  of  delinquent  lands,  together  wltb  tbe 
proof  of  publication  and  notice  of  the  ap- 
plication for  Judgment,  makes  a  prima  facie 
case,  and  Judgment  must  be  entered  thereon 
unless  good  cause  Is  shown  to  the  contrary. 
Walker  v.  People.  166  111.  96.  46  N.  a  761; 
People  ▼.  Glvens,  123  III.  852,  16  N.  a  2S. 
This  prima  facie  case  having  been  made  out 
by  tbe  introduction  of  tbe  proper  proof,  as 
shown  1^  the  record,  tbe  burden  of  establlsb* 
ing  a  defense  was  imposed  upon  appellant, 
Boynton  v.  People,  159  III.  653,  42  N.  E.  842. 
If  tbe  village  collector  did  not  make  a  proper 
return  of  tbe  delinquent  list  as  required  by 
law,  tbe  objector  should  bave  proved  tbat  fact 
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If  she  deidred  to  take  advantage  of  tbat  ob- 
jection. Counsel  dte  in  support  of  their 
poslUon  Gage  v.  People,  219  111.  634,  76  N.  B. 
834.  The  question  here  under  discussion  waa 
not  raised  or  considered,  and  was  not  in  that 
ease.  On  the  record  presented  this  objection 
Ib  wlthont  weight 

It  is  also  objected  that  the  plat  of  tha 
North  addition  to  Lake  Bluff,  by  which  the 
property  Is  described  and  assessed,  does  not 
fix  any  monument  by  which  such  property 
can  be  located,  and  that  therefore  the  av- 
sessment  Is  void.  It  la  stipulated  that  ap- 
pellant acquired  title  to  the  Iota  in  question 
by  the  same  description  as  that  found  in  the 
asseaamoit  roil  and  now  objected  to.  "If  the 
description  Is  the  same  as  that  by  which  the 
owner  acquired  title,  he  will,  of  course,  not  be 
misled  In  any  way,  and  the  description  will 
be  good  against  him  for  the  reason  tbat  be 
has  adopted  It"  Koelling  y.  People,  196  111. 
358,  63  N.  B.  735.  People  v.  Clifford,  166  111. 
1G5,  46  N.  H.  770,  Is  not  In  conflict  with 
this  conclusion,  as  dnlmed  by  appellant 

The  objection  is  made  that  the  ordinance 
providing  for  the  !:ur>roTement  Is  Indefinite 
and  uncertain.  This  point  is  fully  covered 
In  the  previous  case  of  People  v.  Wtemers, 
supra. 

The  case  of  Lnndberg  v.  City  of  Chicago, 
183  111.  672,  56  N.  E.  415,  relied  on  by  coun- 
sel, raises  the  defects  in  the  ordinance  by 
writ  of  error  In  the  original  proceeding. 
Many  questions  that  can  be  raised  on  con- 
flnnatlon,  either  by  appeal  or  writ  of  error, 
cannot  be  raised  In  the  collateral  proceeding 
of  application  for  judgment  of  sale.  Leltch 
V.  People.  183  111.  569,  66  N.  EL  127 ;  Hurd's 
Rev.  St  1905,  c.  24.  i  66,  p.  421. 

Objection  that  the  Improvement  as  con- 
structed does  not  comply  with  the  ordinance 
was  fully  considered  In  the  decision  as  to 
the  first  Installment  on  the  writ  of  error. 

What  we  have  said  renders  unnecessary  a 
discussion  of  the  other  points  raised  in  tha 
record. 

We  find  no  reversible  error.  The  Judgment 
of  the  connty  court  will  therefore  be  affirmed. 

Judgment  affirmed. 


(226  UL  <S.) 

PHELPS  et  aL  t.  PRATT. 

(Snpreme   Court   of   Illinois.     Dec   22,   1906. 
Rehearing  Denied  Feb.  6,  1907.) 

1.  Deeds— Con  DinoKAi.  Dklivebt. 

Where  deeds  were  delivered  to  grantor's 
son,  with  directions  to  take  them  to  grantor's 
office  and  place  them  in  bis  desk  with  his  pa- 
pers, to  await  the  termination  of  his  illness,  and. 
If  he  died,  to  record  them,  but  if  he  recovered 
to  destroy  them,  there  was  no  delivery  that 
would  pass  title. 

X  SAint  —  Ratxticahoh  —  Bvidxnok  —  Bvw- 
nomroT. 
In  a  suit  to  cancel  deeds,  evidence  oonsid^ 
ered,  and  held  to  show  a  ratification  of  a  de> 
Hveiy,  vesting  title  In  the  grantees. 


3.  SiJtfK. 

A  deed  proaR«d  withont  delivery  by  the 
grantor  may  be  snbseqnently  ratified  by  him 
so  as  to  vest  good  title  in  the  grantee. 

[BA.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  1^  Deeds,  (i  128,  129.] 

Appeal  from  Superior  Court,  Cook  County; 
Theodore  Brentano,  Judge. 

Bin  by  Lorenzo  Pratt  against  Elizabeth  01 
Phelpa  and  others  to  set  aside  deeds.  From 
a  decree  for  plaintiff,  part  of  defendants 
appeaL    Reversed  and  remanded. 

The  appellee  filed  his  bill  In  the  superior 
court  of  Oook  connty  October  27,  1904,  pray- 
ing that  two  deeds  which  he  signed  aa 
grantor,  and  in  which  his  children,  Clayton 
A.  Pratt  Itodney  K.  Pratt  and  Elizabeth  a 
Phelps,  are  named  as  grantees,  be  canceled 
and  set  aside  as  a  cloud  upon  the  title  to  the 
property,  therein  described,  on  the  ground 
that  the  said  deeds  were  never  legally  deliv- 
ered. The  trial  court  In  a  decree  entered 
July  6,  1906,  found  that  the  two  deeds  were 
filed  for  record  without  the ,  knowledge,  au- 
thority, or  consent  of  appellee;  that  he  never 
ratified  them  or  made  a  legal  delivery  with 
intent  to  pass  present  title,  and  ordered  the 
deeds  to  be  set  aside  as  a  cloud  upon  the  title 
of  appellee.  The  court  also  ordered  that  ap- 
pellee should  enter  into  a  t>ond  of  $20,000  to  to* 
demnlfy  appellants  for  signing  certain  notea 
to  renew  a  loan  on  a  portion  of  said  property. 
During  the  trial  the  son  Rodney  K.  Pratt 
and  wife  signed  a  disclaimer.  The  other  two 
children  prayed  an  appeal  from  the  decree 
of  the  superior  court 

Peck,  Miller  &  Starr  and  Ryan,  Merton  St 
Newbury,  for  appellants.  Henry  Russell 
Pratt  (Clark  &  Clark,  of  counsel),  for  ap- 
pellee. 

FARMER,  J.  (after  stating  the  facts).  It 
appears  from  the  evidence  that  In  October, 
1903,  Lorenzo  Pratt,  then  77  years  of  age,  hav- 
ing been  advised  by  his  physician  that  he  had 
not  long  to  live,  signed  and  acknowledged  two 
deeds.  In  each  of  which  his  three  children  were 
the  grantees  of  certain  property  of  consider- 
able value  In  Cook  county,  including  a  large 
numb^of  lots  In  Morgan  Park,  about  25  acree 
of  imlmproved  property,  and  an  npartment 
building  In  Chicago.  These  deeds  v^ere  hand- 
ed by  appellee  to  his  son  Rodney  K.  I'ratt  one 
on  October  22,  1903,  and  the  other  on  Octo- 
ber 28, 1003.  Appellee  testified  that  when  h^ 
handed  the  first  deed  to  Rodney,  he  said: 
"Xou  understand  this  Is  not  to  go  on  record. 
Ton  take  it  to  my  office  and  put  it  In  tha 
desk  with  my  papers.  If  I  should  live,  I 
shall  destroy  It;  but  U  I  should  die,  yoa 
can  then  take  it  and  put  It  on  record.  The 
deed  Itself  shows  bow  I  want  to  distribute 
the  property."  He  testifies  that  he  said  sub- 
stantially the  same  when  he  handed  Rod- 
ney the  second  deed.  Rodney  and  the  attor- 
ney. Mr.  Schoenfeld,  who  took  the  acknowl* 
edgment  of  both  deeds,  testified  to  the  sama 
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thing.  The  testimony  Is  all  to  the  uffcct 
that  appellee  made  the  deeds  because  he  felt 
that  he  had  but  a  short  time  to  llTe  and 
wanted  to  dispose  of  his  property  so  that  at 
his  death  his  children  could  handle  it  with- 
out embarrassment ;  that  he  did  not  wish  It 
to  go  ttirough  the  probate  court  and  be  tied 
up  for  two  years.  He  testifies  that  he  told 
his  children  Clayton  and  Bessie  that  be  ex- 
pected to  retain  control  of  the  property,  and 
the  deeds  were  not  to  be  recorded  until  after 
his  death.  Rodney  testifies  that  he  had 
something  of  the  same  talk  with  his  brother 
and  sister.  Both  Clayton  and  Bessie  admit 
that  their  father  said  that  he  deeded  it  to 
them  to  escape  the  expense  and  delay  of 
probate,  but  they  deny  that  either  their 
father  or  brother  said  anything  about  the 
deeds  being  conditional  upon  the  death  of  the 
father.  If  appellee's  testimony  as  to  what 
was  said  by  him  when  he  gave  the  deeds  to 
Rodney  and  as  to  his  talks  with  his  daugh- 
ter and  son  Clayton  as  to  the  deeds  being 
conditional  be  correct,  then  there  can  be  no 
doubt  that  In  the  first  Instance  there  was  no 
valid  delivery  of  either  deed.  Rodney  disobey- 
ed the  alleged  Injunction  of  his  father  not  to 
record  the  deeds,  and  filed  each  deed  for  record 
the  very  day  it  was  handed  to  him. 

Appellee  has  been  engaged  for  years  in  the 
real  estate  business  in  Chicago  in  a  fairly 
successful  way  and  accumulated  consider- 
able property.  His  three  children  were  all 
married,  the  two  sons  having  been  in  business 
for  themselves  for  some  time  and  the  daugh- 
ter living  with  her  husband  in  Wisconsin. 
Notwithstanding  some  attempts  by  counsel 
on  either  side  to  show  to  the  contrary.  It  does 
not  appear  that  they  did  not  have  such  affec- 
tion for  their  father  as  children  naturally 
have.  Nothing  indicates  that  they  In  any 
way  attempted  to  influence  him  in  deeding 
this  property. 

If,  as  the  weight  of  the  evidence  appears  to 
show,  the  deeds  were  delivered  by  appellee 
to  his  son  Rodney  with  directions  to  him  to 
take  them  to  appellee's  office  and  place  them 
tn  his  desk  with  his  papers,  there  to  await 
the  termination  of  his  illness,  and,  if  he 
died,  the  deeds  to  be  then  recorded,  but,  If 
he  recovered,  to  be  destroyed  by  him,  there 
was  no  delivery  that  would  then  pass  title 
to  the  grantees,  nor  would  recording  them 
after  his  decease,  if  he  had  died,  have 
operated  to  vest  the  title  In  the  grnntees. 
Wllenou  V.  Handlon,  207  111.  104,  69  N.  E. 
882;  Hayes  v.  Boylan,  141  111.  400,  30  N.  E. 
1041,  33  Am.  St.  Rep.  326.  But  whether  the 
title  to  the  land  ever  vested  In  appellee's 
children  does  not  depend  entirely  upon 
whether  the  deeds  were  delivered  at  the 
time  they  were  executed. 

Appellee,  before  making  these  deeds,  was 
not  the  sole  owner  of  all  the  property.  The 
equitable  title  to  an  undivided  one-half  of 
a  part  of  it  was  In  his  friend  Nathaniel  S. 
Bouton.  He  had  given  Bouton  a  declaration 
of  trust  showing  this  interest.    In  the  early 


part  of  November,  1903,  shortly  after  these 
deeds  were  executed,  appellee  saw  Mr.  Bou- 
ton's  agent,  Tod,  and  told  him  he  had  trans- 
ferred his  property  to  his  children.  Mr. 
Bouton's  brother  the  same  month  saw  appel- 
lee and  said  to  him  he  had  heard  the  property 
had  been  transferred  to  the  children,  and 
appellee  replied,  "That's  the  place  where  it 
should  go."  Bouton  himself  was  out  of  the 
city,  but  his  attorney,  Mr.  Bailey,  saw  appel- 
lee's attorney,  Schomfeld,  and  said  to  him 
that  there  ought  to  be  a  new  declaration  of 
trust  now  that  the  children  owned  the  prop- 
erty. Schoenfeld  replied  that.  If  Bailey 
would  draw  up  such  a  declaration,  he  would 
see  about  having  it  signed.  This  was  done 
and  the  three  children  signed  It;  Schoenfeld 
acknowledging  their  signatures.  This  decla- 
ration of  trust  recited  that  appellee  had  con- 
veyed the  legal  title  to  his  children.  There 
was  a  mortgage  of  $50,000  on  a  part  of  the 
property  conveyed  by  the  deeds  In  question, 
and  the  loan  matured  shortly  after  these 
deeds  were  made.  Appellee  in  person  signed 
an  application  for  a  renewal  of  this  loan  in 
the  early  part  of  December,  1903,  In  which 
he  stated  that  the  title  to  the  property  was 
in  bis  three  children.  He  afterwards,  to- 
gether with  all  his  children,  Mr.  Bouton, 
and  the  respective  husband  and  wife  of  each, 
signed  an  agreement  extending  this  loan. 
This  was  dated  December  18,  1903,  and  In 
it  the  statement  was  again  made  that  the 
children  were  the  owners  of  the  property. 
He  also  In  November,  1903,  through  the  attor- 
ney, Schoenfeld,  transferred  his  life  Insur- 
ance to  his  children.  His  recollection  on 
many  of  the  material  facts,  doubtless  due  to 
age.  Is  not  very  clear.  He  frequently  contra- 
dicts himself.  He  asserts  that  he  did  not 
know  the  deeds  were  recorded  until  he  found 
them  on  his  desk  with  the  file-mark  of  the 
recorder  upon  them,  yet  he  states  that  he 
knew  they  were  recorded  at  the  time  of  the 
renewing  of  the  loan  just  mentioned.  In 
December,  1903.  His  son  Rodney  testifies 
that  his  father  knew  In  December  that  the 
deeds  were  on  record.  From  the  records 
kept  by  the  recorder  of  deeds  It  Is  evident 
that  they  were  not  returned  to  the  son  Rod- 
ney and  placed  In  the  father's  desk  until 
June,  1904,  some  six  months  after  the  new 
declaration  of  trust  and  the  renewal  of  the 
loan.  This  fact  is  entirely  inconsistent  with 
the  claim  of  appellee  that  be  learned  that 
the  deeds  had  been  recorded  by  finding  them 
in  his  desk.  When  he  was  first  asked  as  to 
who  was  present  at  the  time  he  handed  the 
deeds  to  bis  son  Rodney,  he  said  no  one  ex- 
cept Rodney,  but  when  interrogated  further 
by  somewhat  leading  questions  as  to  wheth- 
er Mr.  Schoenfeld  was  not  present  he  said 
he  was  not  sure.  He  testified,  when  first 
asked  about  It,  that  his  friend  Bouton  spoke 
to  him  about  the  new  declaration  of  trust 
Afterwards  he  said  that  Bouton  was  in  Flor- 
ida at  the  time,  and  that  he  (appellee)  knew 
nothing  about  the  new  declaration  until  after 
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It  was  signed  and  acknowledged,  but  the 
weight  of  the  evidence  contradicts  him  In 
this  respect  He  evidently  did  know  about 
it  His  daughter  Bessie  testified  that  she 
signed  It  In  his  presence  and  at  his  request 
His  son  Clayton  testified  that  his  father 
wrote  him  requesting  him  to  sign  It  Their 
testimony  in  this  respect  Is  borne  out  by 
the  rest  of  the  evidence.  Appellee  testified 
that  be  permitted  his  children  to  be  consider- 
ed the  owners  at  the  time  of  the  renewal 
of  the  loan  because  they  told  him,  after  he 
found  the  deeds  were  recorded,  that  they 
would  redeed  the  property  to  him  any  time 
he  desired.  This  claim  Is  not  consistent  with 
his  own  testimony  or  with  the  rest  of  the 
evidence  In  the  case.  Not  one  disinterested 
witness  testified  that  appellee  ever  claimed, 
before  this  suit  was  Instituted,  that  the  title 
to  the  property  was  not  In  his  children  be- 
cause the  deed  had  never  been  delivered. 
All  of  appellee's  acts,  as  well  as  those  of  bis 
son  Rodney  and  his  attorney,  Scboenfeld,  for 
the  first  six  months  or  more  after  the  sign- 
ing and  acknowledging  of  these  deeds,  were 
entirely  Inconsistent  with  any  other  theory 
than  that  he  regarded  his  children  as  owners 
of  the  land.  The  daughter  testified  that  she 
stayed  with  her  father  from  the  day  the  first 
deed  was  signed  until  the  first  of  the  follow- 
ing year,  with  the  exception  of  nine  days, 
and  that  her  father  never  said  anything 
about  the  deedfs  being  conditional  during  that 
time,  although  he  would  often  remark  that 
be  must  go  down  town  to  attend  to  business, 
but  would  laughingly  add,  "You  know  I 
haven't  much  property  left  to  look  after"; 
that  he  said  nothing  about  the  redeedlng  of 
any  of  the  property  until  the  following  sum- 
mer, when  she  received  a  letter  from  him 
making  such  request.  Clayton  testified  that 
the  first  he  knew  about  his  father  being  dis- 
satisfied with  the  property  being  deeded  to 
them  was  along  in  the  early  summer  of  1904 ; 
that  after  his  father  had  written  to  him  to 
this  effect  he  came  In  July  of  that  year  to 
see  him,  and  after  talking  it  all  over  with 
him  he  left  with  the  understanding  that  his 
father  was  satisfied  that  the  children  would 
deed  back  any  property  that -he  wished  to 
sell  for  his  support;  and  that  he  told  his 
father  at  that  time  he  did  not  think  It  wise 
to  deed  It  all  back.  The  old  homestead,  for- 
merly belonging  to  the  mother,  had  been  deed- 
ed by  her  before  her  death  to  the  children.  It 
was  sold  In  June,  1904,  for  $35,000  with  the 
sanction  of  the  father,  he  signing  the  deed,  and 
the  $35,000  was  divided  among  the  three 
children,  the  father  making  no  objection.  If 
he  was  dissatisfied  with  the  recording  of  the 
deeds,  we  would  have  expected  him  to  object 
to  signing  the  deed  to  the  homestead  and 
letting  the  children  have  all  the  money  until 
something  was  done  to  settle  up  bis  own 
affairs.  Api)ellee  In  the  early  summer  of 
1904,  or  shortly  thereafter,  for  some  reason, 
became  restive  about  the  property  not  being 
In  bis  own  name.    He  had  Improved  In  health 


and  wanted  to  take  charge  of  all  his  mat- 
ters. That  the  old  gentleman  had  some  feel- 
ing against  the  daughter,  growing  out  of  the 
subject-matter  of  this  litigation,  there  Is  no 
question.  He  testified  that  If  the  property 
was  deeded  back  to  him  be  did  not  know 
whether  he  would  disinherit  her  or  not.  He 
bad  not  made  up  bis  mind  about  that.  His 
feelings  grew  against  his  children  until  he 
decided  to  commence  this  suit  Clayton  and 
Bessie's  testimony  that  they  never  knew 
until  this  «ult  was  started  that  there  was 
any  claim  about  the  deed  not  being  legally 
delivered  finds  strong  support  from  this 
record.  Whatever  conflict  there  may  be  as  to 
the  original  delivery  It  Is  very  clear  that  ap- 
pellee requested  bis  children  to  sign  a  new 
declaration  of  trust  in  which  he  permitted 
them  to  state  that  they  were  the  owners  of 
this  property,  and  that  at  bis  request  and 
with  his  sanction  they  obligated  themselves 
to  pay  $50,000  In  renewing  the  loan  in  ques- 
tion. 

If  it  be  conceded  that  there  was  no  de- 
livery of  the  deeds  at  the  time  they  were 
executed  sufficient  to  vest  title  in  the  gran- 
tees, and  that  It  was  not  Intended  that  the 
title  should  then  pass,  It  would  seem  the 
subsequent  acts  and  conduct  of  appellee  are 
irreconcilable  with  any  other  view  than  that 
he  had  changed  his  mind  and  Intended  the 
deeds  previously  made  should  vest  the  title 
in  his  children.  He  was  a  man  of  many 
years'  experience  In  dealing  in  real  estate, 
and  must  have  known  that  the  delivery  of  a 
deed  was  necessary  to  convey  title.  If  the  ' 
deeds  were  given  to  his  son  Rodney  with  the 
Instructions  appellee  says  he  gave  him,  there 
was  no  delivery  to  anyone,  but  they  were 
to  remain  in  the  possession  and  control  of 
appellee.  He  testified  he  told  Rodney  to 
put  the  deeds  In  his  (appellee's)  desk  with 
bis  other  papers,  and,  if  he  got  well,  he 
would  destroy  them.  If  this  purpose  and  In- 
tention continued  In  his  mind,  why  should  he, 
after  recovering  his  health  sufllciently  to 
visit  his  office  and  attend  to  some  business, 
tell  others  the  property  belonged  to  his  chil- 
dren and  advise  them  to  deal  with  his  chil- 
dren as  owners  of  it?  If  he  had  not  in- 
tended them  to  have  the  title,  why  did  he 
not  when  he  discovered  his  son  had  caused 
the  deeds  to  be  recorded,  repudiate  his  act 
and  assert  his  title  to  the  property?  Instead 
of  doing  this,  he  represented  them  to  others 
as  the  owners,  and  advised  bis  children,  on 
the  faith  of  their  supposed  title,  to  declare 
themselves  to  be  the  real  owners,  and  as 
such  to  Incur  heavy  financial  obligations. 

Counsel  for  appellee  contend  that  at  the 
time  of  signing  the  declaration  of  trust  and 
procuring  the  extension  of  the  loan  he  did 
not  know  the  deeds  had  been  recorded.  It 
is  true,  he  testifies  his  first  knowledge  of 
their  having  been  recorded  was  when  he 
foimd  them  In  bis  desk  with  the  recorder's 
stamp  on  them,  and  It  Is  also  true  the  evi- 
dence shows  tbey  were  not  taken  out  of  the 
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recordei:»8  ofDce,  after  th^  were  flled  for 
record,  nntll  some  time  In  June,  1904  It 
Is  farther  trne,  also,  that  appellee,  in  his 
testimony,  repeatedly  stated  that  he  knew 
in  November  or  December,  1903,  that  the 
deeds  bad  been  recorded.  Bodney  testified 
that  his  father  learned  the  deeds  had  t>een 
recorded  by  finding  them  in  his  deslc,  but 
he  also  testified  his  father  spolce  to  him 
about  It  in  December,  1903,  Just  l>efore  the 
extension  of  the  $60,000  loan  was  made,  and 
told  him  he  had  ruined  him  by  placing  the 
deeds  on  record.  Our  conclusion  that  ap- 
pellee knew  the  deeds  had  been  recorded 
when  the  extension  of  the  loan  was  made 
is  strengthened  by  his  explanation  ttiat  tlie 
renewal  by  bis  children  was  satisfactory  to 
bim  because  at  that  time  they  had  agreed  to 
deed  the  property  back  to  blm  at  any  time 
be  wanted  it  If  he  had  no  Intowledge  that 
the  deeds  had  been  recorded  but  supposed 
tbey  were  In  his  desk,  where  be  told  Rod- 
ney  to-  put  them,  then  his  children  bad  no 
interest  in  the  property  to  convey  bade  to 
him,  and  no  interest  that  made  It  necessary 
for  them  to  irign  the  extension  agreement 
or  declaration  of  trust  Whatever  may  have 
been  appellee's  intention  when  the  deeds  were 
executed,  we  can  come  to  no  other  conclusion 
than  that  afterwards,  and  with  full  knowl- 
edge of  the  fact  that  they  had  been  recorded, 
he  ratified  the  act  of  his  son  in  placing  them 
on  record  and  treated  and  confirmed  them  as 
vesting  title  In  the  grantees.  A  deed  pro- 
cured without  delivery  by  the  grantor  may  be 
subsequently  ratified  by  him  so  that  a  good 
title  becomes  vested  in  the  grantee.  Devlin 
on  Deeds,  S  268a;  McNulty  v.  McNulty,  47 
Kan.  208,  27  Pac.  979;  Hadlock  v.  Hadlock, 
22  111.  384;  Plttman  v.  Sofiey,  64  111.  155; 
Barlow  V.  Robinson,  174  111.  317,  61  N.  E. 
1045.  In  McNulty  v.  McNulty,  supra,  the 
court  say:  "We  think  it  clear  from  the  evi- 
dence that  there  was  no  delivery  of  the  deed 
of  June  30,  1876,  in  the  first  instance;  but 
we  base  our  decision  on  the  fundamental 
truth  that  a  delivery  may  be  made  good  by  a 
subsequent  assent,  though  originally  invalid 
for  want  of  it,  upon  the  well-settled  princi- 
ple that  a  subsequent  ratification  may  have  a 
retrospective  effect"  Wllenou  v.  Handlon, 
supra,  and  Hayes  v.  Boylan,  supra,  are  not  in 
conflict  with  these  views;  for  in  these  cases 
the  questtoQ  was  one  of  delivery  simply,  and 
there  was  no  question  of  the  grantor  having 
Induced  the  grantees  to  Incur  expense  or  lia- 
bility on  the  supposition  that  the  deeds 
vested  title  in  them.  In  the  Wllenou  Case 
the  grantor  made  a  deed  purporting  to  con- 
vey a  present  title  to  his  three  daughters. 
The  notary  public  who  prepared  the  deed 
and  took  the  acknowledgment,  at  the  gran- 
tor's request,  caused  it  to  be  recorded  and 
then  returned  it  to  the  grantor.  The  deed 
was  never  delivered  to  the  grantees,  though 
the  grantor  repeatedly  said  the  land  was  to 
go  to  them  at  his  death.  The  facts  are  simi- 
lar in  Bayes  v.  Boylan.    In  both  these  cases 


the  doctrine  of  ratification  of  title  nnder  a 
deed  that  Is  inoperative  at  the  time  of  Its 
execution  for  want  of  delivery,  though  not 
involved,  is  recognized. 

We  are  of  opinion  the  court  erred  in 
setting  aside  the  conveyances,  and  the  decree 
will  accordingly  be  reversed  and  the  canse  re- 
manded, with  directions  to  dismiss  ttae  bUL 

Reversed  and  remanded. 


(I2S  IlL  M) 
GOTTSCHALK  et  al.  v.  NOYBS. 

(Supreme  Court  of  Illinois.    Dec  22.  1906. 
Rehearing  Denied  Feb.  8,  1907.) 

1.  MORTOAOES— FOKECLOSURE  BT  ACTION — DB> 

FEN8ES— Extension  of  Time  fob  Paticent. 
The  owner  of  premises  incumbered  by  a 
morteage,  who  was  not  personally  liable  for 
the  debt,  agreed  with  the  mortgagee  on  an  ex- 
tension of  the  time  for  payment,  in  consideration 
of  the  execution  of  interest  notes  by  the  owner 
for  the  interest  during  the  period  of  extension, 
and  by  the  agreement  the  owner  was  to  call  at 
the  office  of  a  firm  at  whose  office  the  mortgage 
notes  were  payable,  and  there  execute  the 
papers.  On  calling  at  the  office  an  employ^  of 
the  firm,  who  had  charge  of  the  matter,  attempt- 
ed to  induce  the  owner  to  make  an  application 
for  a  new  loan,  which  entitled  the  firm  to  charge 
more  for  the  drawing  of  the  papers  than  had 
been  provided  for  in  the  renewal  agreement 
whereupon  the  owner  became  angry,  and  left 
the  office  and  refused  to  return.  Held,  that  the 
negotiations  fell  through  through  the  fault  of 
the  owner,  and  there  was  no  exteni<ion. 

2.  Equity— Masters — Appointment. 

Where  an  order  appointing  a  master  in 
chancery  of  the  superior  court  was  entered  of 
record,  an  objection  in  a  cause  in  which  the 
issue  was  referred  to  him  that  he  was  not  legal- 
ly appointed,  because  the  form  of  the  order  pre- 
pared by  the  clerk  was  not  signed  by  the  10 
judges  of  the  court  was  untenable. 

3.  Process  —  Defects  —  Parties  Entitleo  to 
Object. 

Where,  in  a  suit  to  foreclose  a  trust  deed, 
the  only  defendant  who  appeared  was  the  one 
who  owned  the  land,  and  he  answered  that  de- 
fault had  not  been  made  l>ecau8e  of  an  extension 
of  the  time  of  payment  his  motion  to  quash  the 
service  of  process,  and  vacate  the  default  of 
the  other  defendants,  the  makers  of  the  note 
and  mortgage,  on  the  ground  that  they  had  not 
been  served,  was  properly  overruled. 

4.  Mortgages  —  FoRECLosuRK    BT    Acwoii  — 
Reference. 

Where,  in  a  sttit  to  foreclose  a  trust  deed, 
the  issue  was  whether  the  parties  had  agreed  to 
an  extension  of  the  time  of  payment  and  no  ac- 
counting was  songht,  there  was  no  error  in  re- 
ferring the  issue  to  a  master. 

5.  Same— Decree— Construction. 

A  contention  that  a  decree  foreclosing  a 
trust  deed  recited  that  the  court  had  jurisdiction 
of  unknown  owners  was  of  no  merit,  where  it 
appeared  that  the  decree  merely  stated  that  the 
court  found  that  it  had  jurisdiction  over  tbe 
facts  and  subject-matter. 

6.  Equitt— Masters— Fees. 

Where  a  suit  to  foreclose  a  trust  deed  was 
referred  to  a  master,  he  was  entitled  to  a  fee 
of  two  dollars  for  computing  the  amount  due 
complainant;  such  fee  not  being  illegal  as  in- 
cluded within  the  charge  for  taking  testimony. 

[iSd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  19,  Equity,  {  857.] 

7.  Sake. 

In  a  suit  to  foreclose  a  trust  deed  the  de- 
fense was  that  the  time  of  payment  had  been 
extended  by  agreement  between  the  parties,  and 


Digitized  by 


Google 


nu 


GOTTSCHALE  T.  NOTSa 


7ft 


the  Issae  was  referred  to  a  master  to  take  proofs 
and  report  the  same  to  the  coart  with  his  con- 
claslons  of  fact  and  law.  He  took  the  evidence 
and  found  for  complainant,  and  computed  the 
amount  due,  and  charged  $85  fees  for  one  and 
one-half  days  in  examining  testimony  and  one 
and  one-half  days  in  examining  pleadinss,  and 
three  days  in  preparing  findinKS  and  one-half  day 
in  hearing  objections.  The  material  part  of  the 
master's  report  was  very  brief,  consisting,  in 
the  main,  ol  testimony  and  exhibits.  Held,  that 
the  allowance  of  $85  to  the  master  for  such 
services  was  error. 

8.  Appeat,  —  Revikw  —  Failube  to  Kaisb 
Question  Below. 
On  anpeal  from  a  decree  foreclosing  a  trust 
deed,  defendant  was  entitled  to  a  review  of  an 
allowance  of  fees  to  a  master  in  chancery  for 
certain  services,  though  he  did  not  file  objections 
before  the  master,  and  renew  them  as  exceptions 
and  enter  a  motion  to  rctax  costs. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Suit  by  William  H.  Noyes,  In  wlilch,  com- 
plainant having  died,  Charles  B.  Noyes  was 
substitnted  as  his  personal  representative 
against  Albert  Wesley  Oottschalk  and  others. 
From  ft  decree  In  favor  of  complainant,  de- 
fendant Gottscbalk  appeals.  AfBrmed  in  part, 
and  in  part  reversed  and  remanded. 

Albert  Wesley  Oottschalk,  pro  se.  Hart 
J.  Fltzgeral  (John  W.  Ellis,  of  counsel),  for 
appellee. 

CARTWRIGHT,  J.  William  H.  Noyes  fil- 
ed bis  bill  In  tbe  Bni)erlor  court  of  Cook  coun- 
ty to  foreclose  a  trust  deed  executed  by  Alma 
Clarke  and  Henry  W.  Clarke,  her  husband, 
conveying  a  part  of  a  lot  in  Chicago  to 
secure  their  note,  dated  March  15,  1898,  for 
$2,000,  payable  to  their  own  order  five  years 
after  date,  with  Interest  at  6  per  cent  to 
maturity  and  7  per  cent,  thereafter,  payable 
September  15th  and  March  16th  of  each  year 
at  the  office  of  H.  O.  Stone  &  Co.  In  Chicago, 
and  Indorsed  by  them  in  blank.  Appellant, 
Albert  Wesley  Gottscbalk,  was  the  owner  of 
the  premises  and  in  possession,  and  was  one 
of  tbe  defendants.  He  answered  the  bill, 
setting  up  but  one  defense,  which  was,  that 
default  had  not  been  made  in  tbe  unpaid 
portion  of  the  principal  note,  and  that  the 
time  of  payment  had  been  extended.  The  is- 
sue was  referred  to  Hiram  Barber,  a  master 
in  chancery,  to  take  tbe  proofs  and  report 
the  same  to  the  court,  with  his  conclusions  of 
fact  and  law.  The  master  took  the  evidence, 
and  reported  tbe  same  with  his  conclusion 
that  there  had  been  no  extentlou  of  the  time 
of  payment  He  computed  the  amount  due, 
and  reported  that  there  was  due  for  principal 
$1,700,  for  Interest  $97.62,  solicitor's  fees 
$90.12,  and  continuation  of  abstract  $5.  He 
charged  statutory  fees  of  $24.12  for  taking 
the  evidence  and  computing  the  amount  due, 
and  he  aaked  for  an  allowance  of  $85  for  ex- 
amining the  question  in  issue  and  reporting 
his  conclnsions  thereon.  The  master  bad 
overruled  objections  of  appellant  to  his  con- 
clusions, and  by  order  of  the  court  the  ob- 
jections stood  as  exceptions  on  the  hearing. 
Appellant  filed  further  objections  before  tbe 


court  to  each  of  the  charges  made  by  the 
master  for  services,  and  to  the  right  of  the 
master  to  act  as  such ;  alleging  that  he  had 
not  been  legally  appointed.  The  court  over- 
ruled the  objections  and  exceptions,  and  ou 
April  6,  1906,  entered  a  decree  In  accordance 
with  the  report  At  the  same  term,  on  April 
27,  1906,  appellant  offered  to  William  H. 
Noyes,  In  open  court,  $1,814.19,  which  was 
the  amount  of  the  principal  and  interest  at 
6  per  cent,  due  on  the  note  at  that  date, 
without  costs,  which  offer  was  refused.  Ap- 
pellant appealed  to  the  Appellate  Court  for 
the  First  District,  and  the  cause  was  heard 
In  the  branch  of  that  court  William  H. 
Noyes  having  died,  appellee,  his  personal 
representative,  was  substituted.  The  Branch 
Appellate  Court  affirmed  the  decree,  and 
a  further  appeal  was  prosecuted  to  this 
court 

The  facts  as  to  the  alleged  extension  of 
time  of  payment  are  as  follows:  Shortly  be- 
fore the  maturity  of  the  note,  which  would  be- 
on  March  16,  1903,  it  was  agreed  between 
William  H.  Noyes  and  appellant  that  on  said 
date  appellant  should  pay  $100  on  the  prin- 
cipal and  the  Interest  due  up  to  that  time, 
and  should  semi-annually  thereafter  pay  the 
Interest  at  6  per  cent,  and  $100  on  the  prin- 
cipal until  the  principal  was  reduced  to 
$1,500,  and  that  there  should  be  an  extension' 
of  time  of  payment  but  no  time  was  agreed 
upon.  On  March  16,  1903,  appellant  paid  the 
Interest  due  and  $100  on  the  principal  at 
the  office  of  H.  O.  Stone  &  Co.  On  September 
15,  190S,  he  again  paid  the  interest  due  and 
$100  on  the  principal.  It  was  afterward 
agreed  between  the  parties  that  the  time  of 
payment  of  the  principal  note  should  be  ex- 
tended for  three  years ;  that  appellant  should 
execute  Interest  notes  for  the  Interest  during 
the  period  of  extension,  payable  semi-annual- 
ly, and  should  pay  with  each  Interest  note 
$1U0  on  the  principal  until  the  principal 
should  be  reduced  to  $1,500,  and  that  he 
should  pay  H.  O.  Stone  &  Co.  $15  for  draw- 
ing renewal  papers.  A.  W.  Noyes,  a  son  of 
W.  H.  Noyes,  was  acting  as  his  agent,  and 
on  March  2,  1004,  A.  W.  Noyes  wrote  to  ap- 
pellant that  the  papers  had  been  taken  to  H. 
O.  Stone  &  Co.,  and  that  he  had  advised 
that  firm  that  appellant  would  pay  $100  on 
the  15th  and  the  Interest  due,  and  extension 
papers  would  be  made  for  three  years,  with 
the  understanding  that  $100  should  be  paid 
on  the  principal  with  each  of  the  first  two 
interest  notes.  In  pursuance  of  the  agree- 
ment appellant  went  to  the  office  of  H.  O. 
Stone  &  Co.  on  March  15,  1904,  and  was  re- 
ferred to  Mr.  Sweltzer,  who  filled  out  a  blank 
application  for  a  new  loan,  which  entitled 
H.  O.  Stone  &  Co.  to  charge  more  than  $15. 
Appellant  refused  to  sign  the  application,  and 
Sweltzer  said  that  it  was  all  off.  and  he 
would  not  do  anything  for  him.  Appellant 
then  paid  to  the  cashier  of  H.  O.  Stone  & 
Co.  $100  on  account  of  the  principal,  and 
Interest  to  that  date,  as  be  had  agreed  to  do- 
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The  same  day  appellant  wrote  A.  W.  Noyes 
that  be  bad  called  at  tbe  office  of  H.  O. 
Stone  &  Ck>.  prepared  to  sign  tbe  extension 
papers,  but  found  tbat  they  were  not  ready, 
and  that  when  they  were  ready  they  should  be 
sent  to  bis  office,  as  be  could  not  afford  to 
waste  any  time.  On  tbe  same  day  H.  O.  Stone 
&  Co.  wrote  appellant  tbat  they  would  have 
the  papers  drawn  and  ready  for  signature 
the  next  afternoon,  and  stating  the  agree- 
ment as  It  was,  and  appellant  received  tbe 
letter  tbe  next  morning.  On  Alarch  21,  1904, 
A,  W.  Noyes  wrote  appellant  that  on  his  re- 
turn to  hia  office  he  found  a  letter  saying 
tbat  tbe  papers  were  at  the  office  of  H.  O. 
Stone  &  Co.,  and  be  asked  appellant  to  call 
there  on  or  before  the  26tb  to  close  the  mat- 
ter up.  On  March  23,  1904,  appellant  wrote 
to  A.  W.  Noyes  stating  bis  complaints  of  tbe 
conduct  of  H.  O.  Stone  &  Co.,  and  saying 
that  be  was  ready,  willing,  and  able,  and 
then  offered,  to  sign  tbe  extension  notes  wtaeu 
produced  at  bis  office.  He  did  not  call  at 
tbe  office  of  H.  O.  Stone  &  Co.,  and  tbe 
papers  were  not  brought  to  his  office.  The 
agreement  was  not  carried  out  because  of  ap- 
pellant's refusal,  by  tbe  execution  of  Interest 
notes  and  an  extension  of  tbe  time  of  pay- 
ment, and  on  April  11,  1905,  tbe  foreclosure 
suit  was  begun. 

■  Tbe  first  agreement  necessarily  contemplat- 
ed that  there  should  be  an  extension  of  tbe 
principal  note  until  It  should  be  reduced  to 
$1,500,  but  no  further  time  was  agreed  upon. 
That  agreement  was  acted  upon  for  one  year, 
and  was  then  abrogated  by  tbe  new  one,  by 
which  there  was  to  be  an  extension  for  three 
years  from  March  15,  1904,  and  appellant 
was  to  execute  Interest  notes.  He  was  not 
personally  liable  for  the  mortgage  debt,  and 
by  this  agreement  was  to  become  liable  for 
the  interest  during  the  period  of  extension. 
That  agreement  was  not  carried  out  through 
no  fault  of  William  H.  Noyes  or  A.  W.  Noyes. 
Tbe  agreement  was  tbat  appellant  should  go  to 
tbe  office  of  H.  O.  Stone  &  Co.  and  execute  the 
papers,  and  on  account  of  the  conduct  of 
Sweltzer  he  became  angry,  and  refused  to  go 
to  the  office  again  and  carry  out  the  arrange- 
ment. Tbe  instructions  of  tbe  holder  of  tbe 
note  to  H.  O.  Stone  &  Co.  were  in  accordance 
with  the  agreement,  but  Sweltzer  attempted 
to  secure  an  application  for  a  new  loan, 
which  was  not  In  accordance  with  tbe  Instruc- 
tions. In  tbe  subsequent  letter  written  by 
Sweltzer  on  the  same  day  there  was' some 
prevarication;  but,  however  irritating  his 
conduct  may  have  been,  we  regard  the  re- 
fusal of  appellant  to  go  to  the  office,  which 
was  within  three  blocks,  as  unreasonable. 
Tbe  negotiations  fell  through,  as  we  think, 
through  the  fault  of  appellant  and  there  was 
no  extension  of  tbe  time  of  payment 

The  objection  that  Hiram  Barber  was  not 
legally  appointed  master  In  chancery  was  on 
the  ground  that  the  form  of  tbe  order  pre- 
pared for  tbe  clerk  was  not  signed  by  the 
10  Judges  of  the  superior  court    An  order 


appointing  the  masters  in  chancery  of  that 
court  was  entered  of  record,  and  if  the 
right  of  one  of  them  to  act  as  master  In 
chancery  could  be  raised  In  this  way,  tbe 
court  was  right  in  overruling  tbe  objection. 

Alma  Clarke  and  Henry  W.  Clarke,  makers 
of  tbe  note,  Vere  defendants  to  the  bill,  and 
tbe  return  of  the  sheriff  showed  service  upon 
them  by  leavhig  a  copy  for  each  of  them  at 
their  usual  place  of  abode,  as  provided  by 
statute.  Appellant  moved  to  quash  the  serv- 
ice and  vacate  the  default  of  said  parties, 
and  filed  an  affidavit  tbat  the  Alma  Clarke 
served  was  not  tbe  one  who  executed  the 
note,  and  that  her  husband  was  not  Henry 
W.  Clarke.  Whether  the  return  of  the  sher- 
iff was  true  or  not  did  not  In  any  way  affect 
appellant  or  bis  defense  to  the  foreclosure, 
and,  as  they  did  not  raise  any  question  re- 
lating to  tbe  service  upon  them,  the  court 
did  not  err  in  overruling  the  motion. 

It  is  contended  that  the  court  erred  In  re- 
ferring tbe  cause  to  the  master  without  first 
hearing  the  evidence  and  declaring  the  rights 
of  the  parties.  The  issue  of  fact  was  wheth- 
er the  parties  had  agreed  to  an  extension, 
and  the  case  was  not  one  where  an  account- 
ing was  sought  and  the  right  to  the  account 
was  in  dispute.  It  was  not  error  to  refer 
tbe  issue  to  tbe  master. 

Appellant  complolns  that  the  decree  recites 
tbat  the  court  bad  jurisdiction  of  unknown 
owners.  All  tbat  is  said  on  tbat  subject  is, 
that  the  court  finds  that  It  has  jurisdiction 
over  the  parties  and  the  subject-matter,  and 
there  is  no  finding  that  there  are  unknown 
owners,  or  that  tbe  court  acquired  jurisdic- 
tion of  them.  There  Is  nothing  in  the  rec- 
ord which  indicates  that  there  were  any 
outstanding  Interests  or  unknown  owners, 
and  tbe  complaint  is  groundless.  The  decree 
was  entered  on  April  6,  1905,  and  on  April 
27,  1905,  appellant  tendered  In  open  court 
$1,814.19,  which  was  the  amount  of  the  prin- 
cipal note  and  Interest  thereon  at  6  per  cent 
Tbe  amount  tendered  did  not  include  all 
which  was  properly  found  due  by  the  decree, 
and  was  insufficient  The  master  certified 
that  he  had  performed  the  following  services: 

Fees  fixed  by  statute : 

I  have  taken  and  reported  1471/& 
folios  of  100  words  each,  at  15 
cents    $  22  12 

I  have  computed  amount  due  com- 
plainant            2  00 

Fees  to  be  allowed  by  court : 

I  spent  114  days  in  examining  testi- 
mony, lA  day  in  examining  plead- 
ings, 3  days  in  preparing  findings, 
%  day  in  hearing  objections 85  00 

$109  12 

He  asked  the  court  to  allow  that  amount 
and  the  court,  against  the  objection  of  appel- 
lant found  that  tbe  master  was  entitled  to 
tbe  same.  It  Is  first  objected  tbat  the  two 
dollars  for  computing  tbe  amount  due  com- 
plainant was  illegal  and  Included  within  the 
charge  for  taking  testimony.  It  was  neces- 
sary to  compute  the  amount  due  In  addition 
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to  taking  the  testimony,  and  the  charge  was 
not  Illegal.  The  master  spent  five  days  in 
examining  the  testimony  and  pleadings,  pre- 
paring bis  findings,  and  hearing  objections, 
and  charged  $85  for  the  time  so  spent  The 
purpose  of  the  statute  permitting  courts  la 
Cook  county  to  allow  to  masters  in  chancery 
compensation  for  examining  questions  in  Is- 
sue referred  to  them  and  reporting  conclu- 
sions thereon  Is  to  give  to  the  master  fair 
remuneration  for  time  necessarily  and  prop- 
erly spent  In  that  way.  In  this  case  the  only 
question  involved  was  a  very  simple  one  of 
fact,  and  the  report  related  to  nothing  else. 
Sorely  It  was  not  necessary  to  spend  one- 
half  day  examining  pleadings  to  determine 
what  the  issue  was,  or  one  and  one-half 
days  In  examining  testimony  to  which  the 
master  had  Just  listened,  or  three  days  pre- 
paring the  finding  as  to  the  single  question. 
All  that  Is  required  of  a  master  is  to  re- 
port his  conclusions  as  to  the  questions  of 
fact  and  it  Is  not  Intended  that  his  report 
shall  contain  testimony,  or  be  expanded  with 
letters  or  other  exhiblta  The  material  part 
of  the  report  In  this  case  Is  very  brief,  and 
the  report  consists.  In  the  main,  of  testimony 
and  exhibits  which  were  already  In  the  evl- 
dotce  returned  to  the  court  The  chancellor 
who  finally  beard  the  case  and  determined 
all  the  questions  Involved  was  necessarily  re- 
quired to  understand  the  pleadings  and  the 
testimony  and  hear  the  arguments.  No  one 
would  think  for  a  moment  that  he  would  re- 
quire five  days  for  that  purpose,  or  more  than 
a  small  fraction  of  that  time.  Litigants 
ought  not  to  be  charged  with  time  unneces- 
sarily spent  In  pondering  over  simple  ques- 
tions of  fact,  and  for  all  the  time  necessarily 
spent  In  this  case  $25  Is  a  liberal  allowance. 

Appellee  insists  that  appellant  cannot  have 
the  ruling  of  the  court  reviewed  because  he 
did  not  file  objections  before  the  master,  and 
renew  them  as  excepticms,  and  enter  a  motion 
to  retax  costs.  None  of  these  things  were 
necessary.  The  fees  were  only  charged  and 
asked  for  when  the  report  was  returned  Into 
court  after  the  objections  were  overruled, 
and  appellant  bad  a  right  to  make  his  objec- 
tion then.  The  chancellor  was  able  to  deter- 
mine from  an  inspection  of  the  report  what 
would  be  reasonable  fees  for  considering  the 
question  and  reporting  the  conclusions,  and 
it  was  not  necessary  to  produce  evidence. 
The  chancellor  found  and  decreed  that  the 
charges  made  were  reasonable,  and  we  think 
erred  In  that  conclusion. 

The  judgment  of  the  Appellate  Court  Is 
affirmed  except  as  to  the  allowance  of  $85 
to  the  master  In  chancery  for  services  for 
which  there  Is  no  statutory  fee,  and  as  to 
that  allowance  the  judgment  Is  reversed. 
The  cause  Is  remanded  to  the  superior  court, 
with  directions  to  allow  a  fee  of  $25  for  said 
services.  The  parties  will  each  pay  one-balf 
the  costs  in  this  court 

AfBrmed  in  part,  reversed  in  part,  and  re- 
manded. 


(225    III.   lOZ) 

TKE3L0AR  ▼.  HAMILTON. 

(Supreme   Conrt   of   Illinois.      Dec.   22,   1806. 
Kehearing  Denied  Feb.  7,  1907.) 

1.  Mechanics'  Liens— What  Law  Governs. 

Id  a  suit  to  foreclose  a  mechanic's   lien, 

the  rights  of  the  parties  are  governed  by  the 

law  in  force  at  the  time  the  contract  was  made. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 

vol.  34,  Mechanics'  Liens,  S{  9,  10.] 

2.  Pleadino— Amendment— New    Cause    of 
Action. 

An  amendmeDt  of  a  bill  in  a  suit  to  fore- 
close a  mechanic's  lien,  merely  changine  the 
date  on  which  the  claim  for  a  lien  was  alleged 
to  have  been  filed,  from  October  7,  1895,  to 
July  19th  of  that  year,  was  not  a  statement 
of  a  new  cause  of  action  begun  as  of  the  date 
of  the  amendment 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  39,  Pleading,  {{  687,  688:  vol.  34,  Mechan- 
ics' Liens.  {  541.] 

3.  Mechanic's  Lien— Mistake  in  Account. 

Where  the  failure  of  a  contractor  to  give 
credit  to  the  owner  for  materials  purchased  and 
paid  for  by  him  with  the  contractor's  knowledge 
and  consent,  was  due  to  the  contractor's  unin- 
tentional mistake,  such  failure  did  not  neces- 
sarily defeat  the  contractor's  right  to  a  lien. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Mechanics'  Liens,  {  254.] 

4.  Appeal— Decree — Conflictino  Evidence. 

A  decree  based  on  conflicting  evidence  will 
not  be  reversed  unless  the  court  can  say  that 
the  weight  of  the  evidence  Is  clearly  and  palpa- 
bly agamst  the  decree. 

[E)d.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  (  3090.] 

Appeal  from  Appellate  Court  First  District 
Bill  by  John  Hamilton  against  Samuel  H. 
Trdoar.    From  a  judgment  for  plaintiff,  af- 
firmed by   the   Appellate  Court   defendant 
appeals.    Affirmed. 

August  9,  1895,  appellee  filed  bis  bill  In 
the  circuit  court  of  Cook  county  against  ap- 
pellant to  enforce  a  mechanic's  lien  for  bal- 
ance claimed  to  be  due  for  furnishing  ma- 
terial and  labor  In  the  erection  and  con- 
struction of  a  building  for  appellant  The 
contract  between  the  parties  was  In  writing, 
and  provided  that  appellee  should  furnish  all 
labor  and  material,  and  complete  the  building 
in  accordance  with  plans  and  specifications 
made  by  E.  M.  Newman,  architect  The 
price  agreed  to  be  paid  was  $3,310.  and  85 
per  cent  of  It  was  to  be  paid  as  the  work 
progressed,  upon  the  architect's  certificates 
of  the  estimated  cost  of  the  work  done,  and 
the  balance  on  the  completion  of  the  building. 
No  payments  were  to  be  made  except  upon 
the  certificates  of  the  architect  who  Is  named 
as  superintendent  In  the  contract  The  con- 
tract also  provided  that  In  case  of  any  dif- 
ference of  opinion  between  the  parties  to  it. 
In  relation  to  the  agreement  or  the  work  to 
be  performed  under  it,  the  decision  of  the 
architect  should  be  final  and  binding  between 
them.  The  contract  was  dated  February  2, 
1895,  and  appellee  agreed  therein  to  complete 
the  building,  and  turn  It  over  to  appellant  on 
or  before  April  29, 1895.  The  building,  which 
was  a   residence,  was  completed  July  19, 
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1895,  but  appellant  moved  into,  and  took 
possession  of,  It  Jnne  9th  before  Its  com- 
pletion. Tbe  bill  alleges  that  payments  were 
made  on  architect's  certlflcates  frwn  time 
to  time  as  the  work  progressed,  until  the 
greater  part  of  the  contract  price  was  paid, 
and  that  July  11,  1805,  and  August  6,  1895, 
the  architect  gave  appellee  certlflcates  for 
the  balance  due,  and  that  these  amounts, 
which  included  a  small  amount  for  extras, 
have  never  been  paid  and  are  still  due.  The 
bill  prays  that  the  balance  due  be  decreed 
to  be  paid  by  appellant,  and,  upon  his  failure 
to  pay  tbe  same,  It  be  declared  a  Hen  against 
the  property,  according  to  the  practice  in  such 
cases.  A  demurrer  to  the  bill  by  appellant 
was  overruled,  and  answer  and  replication 
filed.  Tbe  answer  averred  that  appellant 
bad  paid  $157.75,  for  which  he  bad  not  re- 
ceived credit;  that  he  had  been  damaged 
In  consequence  of  tbe  work  not  having  been 
done  in  accordance  with  the  plans  and  speci- 
fications and  by  reason  of  inferior  work  and 
the  use  of  inferior  materials,  all  of  which 
damages  he  pleaded  and  relied  upon  as  a 
set-off  and  counterclaim  to  the  claim  of 
complainant.  There  was  no  averment  in  the 
bill  that  appellee  had  filed  in  the  office  of 
the  clerk  of  the  circuit  court  a  statement 
of  the  amount  due  him  on  the  contract 
October  6,  1887,  by  leave  of  court,  appellee 
amended  bis  bill,  and  alleged  that  he  filed 
the  statement  October  7,  1895,  and  made  as 
exhibits  to  bis  amendment  a  copy  of  tbe 
contract  between  the  parties  and  a  copy  of 
tbe  account  filed,  which  contained  credits 
to  tbe  amount  of  $2,300,  and  showed  a  bal- 
ance due  of  $1,036.60.  December  2,  1895, 
the  cause  was  referred  to  the  master  in  chan- 
cery, with  directions  to  take  the  proof  and 
re^rt  his  conclusions  of  law  and  fact  Tbe 
master  filed  bis  report  April  26,  1900,  finding 
tbe  amount  due  appellee,  and  recommending 
that  it  be  declared  a  lien  on  the  property, 
as  prayed  in  the  bill.  Objections  were  filed 
before  tbe  master  to  his  report  and  con- 
clusions, but  were  overruled, .  and  by  the 
order  of  the  court  stood  as  exceptions  to 
said  report  On  December  2,  1904,  when  tbe 
cause  came  on  to  be  heard  ou  the  report  of 
tbe  master  and  exceptions  thereto,  appel- 
lant moved  to  dismiss  the  bill  because  of  a 
variance  between  Its  allegations  and  the 
proof.  The  variance  pointed  out  was  thai 
tbe  bill  as  amended  alleged  the  filing  by  ap- 
pellee of  his  statement  of  account  October 
7,  1895,  while  the  claim  Introduced  in  evl- 
dence  was  filed  July  19, 1895.  Appellee  there- 
upon, by  leave  of  court  amended  his  bill 
to  conform  to  the  proof  by  striking  out  Oc- 
tober 7,  1895,  as  tbe  date  of  filing  claim,  and 
inserting  July  19,  1895.  Appellant  tben 
asked  leave  to  answer  tbe  bill  as  last  amend- 
ed and  set  up  and  rely  upon  the  statute  of 
limitations  as  a  defense.  Leave  was  denied 
him,  and,  upon  consideration  of  tbe  master's 
report  and  exceptions  thereto,  tbe  court  ap- 


proved said  report  and  decreed  In  accordance 
with  its  recommendations.  From  that  de- 
cree appellant  appealed  to  the  Appellate 
Court  for  the  First  District  where  the  decree 
of  the  circuit  court  was  affirmed,  and  tbis 
further  appeal  Is  prosecuted  to  this  court 

J.  A.  Coleman,  for  appellant  F.  H.  Trade, 
for  appellee. 

FARMER,  J.  (after  stating  the  facts). 
Tbe  Appellate  Court  held,  and  we  think 
correctly,  that  the  rights  of  tbe  parties  were 
governed  by  the  law  in  force  at  the  time 
the  contract  was  entered  into.  Kendall  t. 
F^der,  199  III.  294,  65  N.  E.  318,  and  cases 
there  cited.  Tbis  was  February  2,  1895, 
and  before  the  mechanic's  lien  law  of  1805 
went  into  effect  The  law  in  force  at  tbe 
time  the  contract  was  entered  into  required 
that  a  contractor,  desiring  to  avail  himseif 
of  its  provisions,  should  file  with  tbe  clerk 
of  tbe  circuit  court  a  Just  and  true  state- 
ment of  the  account  pv  demand  due  him, 
after  allowing  all  credits.  Under  the  law 
then  in  force  suit  was  required  to  l)e  com- 
menced within  two  years  after  tbe  filing  of 
such  claim,  or  tbe  lien  was  vacated. 

Appellant  contends  that  as  tbe  first  amend- 
ment to  the  appellee's  bill  alleged  the  date 
of  the  filing  of  tbe  statement  as  October  7, 
1895,  and  the  second  amendment  which  was 
made  in  December,  1^4,  changed  the  date 
to  July  19,  1895,  this  was  declaring  upon  a 
new  cause  of  action,  and  was,  in  effect  the 
same  as  if  a  bill  had  been  first  filed  In  De- 
cember, 1904,  to  enforce  a  mechanic's  ll&i, 
where  tbe  statement  of  tbe  claim  was  filed  in 
tbe  circuit  court  more  than  two  years  be- 
fore tbe  filing  of  tbe  bill,  and  that  the  court 
erred  in  not  allowing  blm  to  answer  the 
bill  as  last  amended  and  set  up  and  rely 
qpon  the  statute  of  limitations.  Merely 
changing  the  date  at  which  tbe  claim  for 
lien  was  alleged  to  have  been  filed  from  Oc- 
tober 7th  to  July  19th  was  not  the  state- 
ment of  a  new  cause  of  action.  Elsendratta 
Co.  V.  Gebhardt  222  111.  113,  78  N.  B.  22. 
Tbe  circuit  court  therefore  properly  denied 
appellant's  motion. 

It  is  also  contended  by  appellant  that  tbe 
decree  of  the  circuit  court  and  Judgment  of 
tbe  Appellate  Court  should  be  reversed  be- 
cause appellee's  claim  did  not  show  a  Just 
and  true  statement  of  the  amount  due  him 
after  allowing  all  credlte;  also  because  the 
building  was  not  constructed  in  accordance 
with  the  plans  and  specifications,  by  reason 
of  which  appellant  was  damaged  in  a  greater 
sum  than  the  court  found  due  as  the  unpaid 
balance  under  the  provisions  of  tbe  contract 
Appellee  admitted,  In  his  examination  before 
the  master,  that  the  appellant  was  entitled 
to  a  credit  on  tbe  amount  stated  in  the  claim 
filed  by  bim,  of  $153.75  for  materials  that 
bad  been  bought  and  paid  for  by  appellant 
with  appellee's  knowledge  and  consent  The 
master   found  from  tbe  evidence   that  tbe 
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failure  to  give  this  ereflU  In  the  account 
was  not  Intentional  on  the  part  of  appellee, 
tmt  was  a  mistake.  If  this  Is  true,  then  the 
failure  to  state  the  correct  amount  due  would 
not  necessarily  defeat  the  lien.  Kendall  t. 
fader,  supra;  Hayes  v.  Hammond,  162  111. 
133,  44  N.  El  422;  Culver  v.  Schroth,  153  IlL 
437,  30  N.  E.  115.  The  contract  between  appel- 
lant  and  appellee  made  Newman,  the  architect, 
«uperlntendent  of  the  work,  and  required  pay- 
mmts  to  be  made,  as  the  work  progressed, 
upon  his  certificates,  and  his  decision,  when 
-dUTerences  arose  between  the  parties,  was 
to  be  binding  on  them.  Appellant  contends 
that  there  was  collusion  between  the  archi- 
tect and  appellee;  that  they  conspired 
.gainst  appellant  that  the  work  should  be 
lone  in  a  different  manner,  and  with  dlffer- 
•«nt  materials  from  that  provided  In  the  con- 
tract, and  that  the  certificates  Issued  by 
the  architect  were  fraudulent,  and  not  bind- 
ing on  the  appellant  The  master  found 
from  the  evidence,  and  reported  c(Mitrary  to 
this  C(HitentIon.  Upon  the  proposition  of  ap- 
pellant that  the  building  was  not  constructed 
•of  the  materials  nor  In  the  manner  required 
by  the  contract,  the  master  reported  that  the 
«vidence  was  conflicting,  and  not  reconcil- 
able, but  his  conclusion  therefrom  was  against 
the  appellant  Upon  the  hearing  before  the 
-conrt  on  exceptions  to  the  master's  report 
the  chancellor  agreed  with  the  master  upon 
All  the  controverted  questiras  of  fact  entered 
a  decree  approving  the  master's  report  and 
conclusions,  and  that  decree  has  been  af- 
firmed by  the  Appellate  Court.  We  have 
-examined  the  testimony,  and  find  it  very 
<»nflictlng  upon  the  material  questions  of 
fact  in  controversy,  but  we  cannot  say  that 
Its  weight  Is  clearly  and  palpably  against  the 
•decree  of  the  court  Unless  we  could  so  say 
we  would  not  be  justifled  in  reversing  the 
Jn^ment  and  decree.  Slegel  v.  Andrews  & 
•Co.,  181  111.  850,  54  N.  B.  1008;  Williams  v. 
Llndbloom,  163  Ills  346.  45  N.  B.  245. 

The  Judgment  of  the  Appellate  Court  is 
therefore  affirmed. 

Judgment  affirmed. 


(22S  III.   107) 

ELLIOTT  v.  MURRAY  et  al. 

(Supreme  Court  of  Illinois.    Dec.  22,  1906. 
Rebearing  Denied  Feb.  S,  1907.) 

Dbeds— Dkuvkby. 

A  deed  executed  by  a  wife  for  the  purpose 
-of  conveying  certain  property  to  her  liusband 
in  case  be  survived  her  was  banded  to  the 
bnsband  after  it  had  been  signed  and  Bcknowl- 
edeed  by  the  wife,  and  placed  by  the  husband 
in  his  private  box  where  it  remained  until  his 
-death.  The  deed  was  not  made  with  the  inten- 
tion that  it  should  immediately  take  effect  and 
pass  title  to  the  husband,  but  that  it  should  only 
take  eifect  in  case  he  survived  his  wife,  and.  in 
the  event  that  his  wife  survived  him,  it  was  to 
be  destroyed.  Beld,  that  there  was  no  delivery 
-of  the  deed  to  the  husband  sufficient  to  pass 
title. 

fBd.  Note.— For  cases  In  point  see  Cent  Die. 
■v«ri.  19,  Deeds,  {{  117-124,  141.] 


Ai>peal  from  Circuit  Court,  Du  Page  Coun- 
ty; Charlea  A.  Bishop,  Judge. 

Action  by  William  Murray  and  others 
against  Flora  I.  BUlott.  From  a  decree  for 
plaintiff,  defendant  appeals.    Affirmed. 

Charles  H.  Barras  and  George  E.  Haley, 
for  appellant  Boteford,  Wayne  &  Botsford, 
for  appellees. 

HAND,  J.  This  was  a  bill  for  the  parti- 
tion of  certain  farm  property  lying  in  Du- 
Page  county,  IlL,  brought  by  the  appel- 
lees in  the  circuit  court  of  that  county 
against  the  appellant  and  H.  F.  Lawrence 
and  Freeman  Starbuck,  on  the  9tb  day  of 
March,  1004.  Answers  aitd  replications  were 
filed,  and  the  case  was  tried  in  open  court, 
and  a  decree  was  entered  finding  the  Issues 
for  the  appellees  In  accordance  with  the 
prayer  of  the  bill,  from  which  decree  Flora 
I.  Elliott  has  prosecuted  an  appeal  to  this 
court 

The  bill  was  In  the  usual  form,  and  alle- 
ged that  Mary  L.  Owen  died  on  December 
80,  1903,  Intestate,  seized  In  fee  simple  of 
the  farm  in  question;  that  she  left  Charles 
S.  Owen,  her  husband,  and  the  appellees, 
her  brother  and  sister  and  nieces  and  neph- 
ews, her  surviving,  as  her  sole  tmd  only 
heirs  at  law;  that  Charles  S.  Owen,  the 
husband  of  the  said  Mary  L.  Owen,  died 
intestate  on  January  1,  1904,  seized  In  fee 
simple  of  the  undivided  one-half  of  said 
farm,  leaving  the  appelant  Flora  I.  Blliott,. 
his  sister,  him  surviving,  as  his  sole  and  only 
heir  at  law,  and  prayed  for  a  partition  of 
said  premises  between  appellees  and  said 
appellant  The  bill  further  alleged  that 
after  the  death  of  said  Charles  S.  Owen, 
among  his  private  papers  was  found  an  un- 
recorded deed  from  Mary  L.  Owen  to  said 
Charles  8.  Owen,  bearing  date  November 
16,  1900,  purporting  to  convey  to  the  said 
Charles  S.  Owen,  in  fee  simple,  said  farm, 
under  which  deed  the  appellant  claimed,  by 
inheritance  through  Charles  S.  Owen,  to  be 
the  absolute  owner  of  the  farm,  and  averred 
that  said  deed  had  never  been  delivered 
by  said  Mary  L.  Owen,  during  her  lifetime, 
to  Charles  S.  Owen,  and  prayed  that  the 
same  n)ight  be  canceled  as  a  cloud  upon 
their  title. 

The  evidence  Introduced  upon  the  trial 
showed  that  Mary  L.  and  Charles  S.  Owen 
were  husband  and  wife;  that  they  had  a  son, 
William,  who  on  December  30,  1903,  was 
about  the  age  of  nine  years;  that  Charles 
S.  Owen  was  a  physician  by  profession,  and 
be  and  his  wife  had  resided  in  Wheaton, 
DuPage  county,  since  about  the  year  1886, 
where  he  had  practiced  medicine;  that  In 
the  month  of  November,  1900,  Charles  S. 
Owen  purchased  of.  one  Austin  J.  Ehle  the 
farm  in  question  for  the  sum  of  $11,400,  and 
caused  the  title  thereto  to  be  conveyed  by 
Eble  to  Mary  L.  Owen,  and  on  the  same 
day  the  deed  from  Ehle  to  Maiy  L.  Owen 
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to  be  recorded  In  the  recorder's  office  of 
DuPage  county;  tbat  Hary  h.  Owen  had 
received,  by  Inheritance,  during  her  married 
life,  a  considerable  amount  of  money  from 
a  deceased  relative,  which  she  had  turned 
over  to  her  husband,  and  that  her  money 
thus  received  and  the  money  of  Charles 
S.  Owen  Jointly  paid  for  said  farm  In  about 
equal  parts;  that  after  the  deal  with  Austin 
J.  Ehle  had  been  closed,  Mary  L.  Owen  not 
being  present,  Charles  S.  Owen  said  to  Mr. 
E.  J.  Lewis,  the  real  estate  agent  through 
whom  the  sale  had  been  made,  that  he  want- 
ed him  to  make  out  a  deed  for  the  farm 
from  Mary  L.  Owen  to  him,  and  that  he 
would  bring  her  In  that  afternoon  and  have 
her  sign  it  He  said  to  Lewis  that  be  want- 
ed a  deed  from  Mary  L.  Owen  to  himself; 
that  the  property  was  In  his  wife's  name, 
and  he  thought  it  was  Ijetter  that  way,  be- 
cause he  had  heart  trouble  and  might  drop 
off  at  any  time,  and  that  he  wanted  it  in 
her  name  as  she  furnished  part  of  the  pur- 
chase money.  The  deed  was  prepared 
by  Lewis,  and  in  th«i  afternoon  of  the  day 
the  farm  was  purchased  Mary  L.  Owen  and 
Charles  S.  Owen  went  to  the  office  of  Mr. 
Lewis,  and  Mrs  Owen  signed  and  acknowl- 
edged the  deed,  and  Lewis  placed  thereon 
and  canceled  the  necessary  revenue  stamps 
and  handed  the  deed  to  Charles  S.  Owen, 
who  put  the  same  in  a  small  tin  box  which 
be  had  under  his  arm.  As  to  what  occurre<1 
while  they  were  In  the  office  and  after  Mrs 
Owen  had  signed  the  deed.  Lewis  testified: 
"She  came  up  there,  and  I  said.  *You  are 
a  farmer's  wife  now.'  She  said,  'Yes,  I 
can  have  my  own  butter  and  eggs,  and 
chickens;  and  T  feel  as  though  I  had  a  home 
to  stay  in  anyhow.'  I  said,  'The  property 
is  in  your  name.'  She  said,  'It  ought  to  be 
when  I  paid  a  big  price  for  it,'  and  he  said, 
'Yes.'  He  either  said  one-third  or  a  half, 
I  don't  know  which."  Dr.  and  Mrs.  Owen 
thereupon  left  the  office,  and  after  the  death 
of  both  the  deed  was  found  in  said  tin  box 
in  the  bank,  which  box  had  been  kept  in 
the  bank  for  many  years  by  Dr.  Owen.  Mr. 
Rathje,  an  attorney  at  law  practicing  his 
profession  in  Wheaton,  and  who  was  in- 
terested in  effecting  a  sale  of  the  Austin  J. 
Ehle  farm  to  Dr.  Owen,  testified  that  after 
the  parties  had  gone  to  the  bank  to  get  the 
money  and  had  closed  up  the  sale.  Dr.  Owen 
and  Lewis  returned  to  Lewis'  office,  and 
Owen  said  to  Lewis:  "Now  I  want  some- 
thing else  done.  I  now  want  a  deed  made 
out  from  my  wife.  Now,  I  don't  want  this 
for  the  purpose  of  being  put  on  record,  but 
I  want  it  to  put  In  the  box  in  the  bank,  and 
I  want  to  do  this  so  as  to  save  probate 
expenses,  and  In  case  my  wife  dies  first. 
I  can  put  the  deed  on  record.  In  case  I 
die  first,  all  she  baa  to  do  is  to  go  to  the 
box  and  destroy  the  deed,  and  then  she  has 
got  the  farm  In  her  name.  Then  there  won't 
be  any  probate  expenses."  E.  M.  Reber,  the 
mayor  of  the  city  of  Wheaton  and  a  friend 


of  Dr.  Owen,  testified  Owen  told  him,  short- 
ly after  he  bought  the  farm,  he  had  two 
deeds  for  the  farm;  that  the  original  deed 
was  made  out  to  his  wife;  that  he  had 
another  deed  to  him  from  his  wife  In  the 
box  hi  the  bank;  that  if  Mrs.  Owen  died 
first,  then  he  would  record  the  doed;  if  he 
died  first,  all  she  would  have  to  do  was  to 
destroy  the  deed.  On  the  day  the  deed  was 
made.  Dr.  Owen  caused  the  buildings  on 
the  farm  to  be  insured  in  Mrs.  Owen's  name. 
There  were  some  defects  In  the  title,  which 
Ehle  had  agreed  to  have  cured,  and  had 
arranged  with  Raibje  to  file  a  bill  or  bills 
for  that  purpose.  Subsequent  to  the  time 
the  deeds  were  executed,  two  bills  In  chan- 
cery were  filed  In  the  circuit  court  of  Du- 
Page county,  covering  different  portions  of 
the  land,  in  the  name  of  Mary  L.  Owen — 
one  in  partition  and  the  other  to  remove  a 
cloud.  They  both  alleged  the  title  to  said 
premises  to  be  in  Mary  L.  Owen,  and  tlie 
bill  in  the  partition  suit  was  sworn  to  by 
her.  When  the  bills  were  prepared,  ready 
for  signature,  they  were  delivered  by  Rathje 
to  Dr.  Owen  for  examination,  and  he  was 
familiar  with  their  contents  before  they  were 
filed.  Shortly  after  the  deeds  were  made  the 
farm  was  taken  possession  of  by  Dr^  and 
Mrs.  Owen,  the  doctor  being  the  active  spirit 
in  Its  management  and  Improvement,  al- 
though Mrs.  Owen  was  frequently  at  the 
farm  from  the  time  of  its  purchase  up  to 
the  time  of  her  death.  On  the  30th  of  De- 
cember, 1903,  Charles  S.  Owen  and  Mary  L. 
Owen,  accompanied  by  their  son.  wer.>  in 
Chicago  and  attended  the  Iroquois  theater 
on  the  afternoon  of  that  day,  where  Mrs. 
Owen  and  her  son,  William,  lost  their  lives, 
and  Dr.  Owen  died  two  days  later  from  in- 
juries he  sustained  while  in  the  theater. 

It  is  conceded  upon  this  record  that  Wil- 
liam Owen  died  prior  to  his  mother.  In 
other  words,  the  bill  avers  Mary  L.  Owen 
died  leaving  her  husband  and  her  brother 
and  sister  and  nieces  and  nephews,  tlie  ap- 
pellees, as  her  sole  heirs  at  law,  and  that 
proposition  is  not  contested  by  the  appel- 
lant; and  it  is  agreed  in  the  briefs  filed 
by  the  respective  parties  that  the  only  ques- 
tion presented  upon  this  record  for  decision 
is,  was  the  deed  from  Mary  L.  Owen  to 
Charles  S.  Owen,  bearing  date  November 
10,  1900,  delivered  to  Charles  S.  Owen  dur- 
ing the  lifetime  of  Mary  L.  Owen? — and 
that  is  the  only  question  we  shall  consider 
on  this  appeal.  If  the  deed  was  delivered, 
then  Charles  S.  Owen  died  seized  of  the 
absolute  title  to  the  premises  and  the  de- 
cree of  the  circuit  court  was  erroneous;  if, 
however,  the  deed  was  not  delivered,  then 
he  died  seized  only  of  the  undivided  one- 
half  of  said  farm  which  he  inherited  from 
his  deceased  wife  and  the  decree  of  the 
circuit  court  is  correct. 

The  question  of  delivery  is  a  mixed  quei» 
tlon  of  law  and  fact,  and  it  is  held  that  the- 
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delivery  of  a  deed  may  be  made  by  acts 
alone — that  la,  by  doing  something  and  say- 
ing notliing;  or  by  words  alone — tbat  Is,  by 
saying  something  and  doing  nothing;  or  it 
may  be  delivered  by  both  acts  and  words. 
It  must,  however,  l>e  delivered  by  something 
answering  to  the  one  or  the  other,  or  both, 
and  with  the  Intent  thereby  to  give  effect  to 
the  deed.  Rountree  v.  Smith,  152  111.  403,  38 
N.  •£.  680.  In  the  case  at  bar  the  deed  was 
banded  to  Charles  S.  Owen  by  Mr.  Lewis, 
and,  after  it  had  been  signed  and  acknowl- 
edged by  Mrs.  Owen,  was  placed  by  Owen 
In  his  private  box,  where  It  remained  un- 
til after  his  death.  If  these  were  the  only 
facts  which  appeared  in  evidence  bearing  up- 
on the  question  of  delivery,  It  might  well  be 
held  that  the  deed  had  been  delivered.  It 
appears,  however,  that  the  deed  was  made, 
not  with  the  Intention  that  it  should  immedi- 
ately take  effect  and  pass  the  title  to  said 
farm  to  Charles  S.  Owen,  but  tbat  it  should 
only  take  effect  iu  case  Charles  S.  Owen  sur- 
vived his  wife;  and  in  the  event  tbat  his 
wife  should  survive  him,  It  was  never  to  take 
effect,  but  was  to  be  destroyed.  A  deed  musi 
take  effect  immediately  upon  its  execution 
and  delivery  to  the  grantee,  or  it  will  not 
take  effect  at  all.  Wilson  v.  Wilson,  158  111. 
567,  41  N.  E.  1007,  49  Am.  St  Rep.  176;  Wile- 
non  T.  Handlon,  207  111.  104,  69  N.  E.  802. 
We  tliink  it  clear  that  the  parties  to  this  deed 
intended  it  to  operate  as  a  will,  and  that 
the  possession  of  the  deed  by  Charles  S. 
Owen  did  not  have  the  effect  to  vest  the 
title  to  said  farm  in  him.  It  is  urged,  how- 
ever, tbat  the  deed  was  delivered  into  the 
hands  of  Charles  S.  Owen,  and  it  is  said  such 
delivery  bad  the  effect  to  invest  him  with  the 
title  to  the  premises  regardless  of  the  In- 
tention of  the  parties,  on  the  ground  that  a 
deed  cannot  be  transferred  from  the  posses- 
sion of  the  grantor  to  the  grantee  without 
vesting  title  in  the  grantee.  We  do  not  so 
understand  the  law.  While  a  deed  cannot 
be  delivered  to  the  grantee  in  escrow,  numer- 
ous cases  have  been  decided  by  this  court 
where  deeds  have  been  held  not  to  have  been 
deliveftd  so  as  to  pass  title,  although  the 
possession  of  the  deed  passed  from  the  grant- 
or to  the  grantee.  In  Roimtree  v.  Smith, 
supra,  the  deed  was  delivered  by  the  grantor 
to  the  grantee  and  recorded  with  the  knowl- 
edge and  consent  of  the  grantor,  and  yet  It 
was  held  that  it  was  not  delivered  to  the 
grantee  so  as  to  vest  her  with  the  title  to 
the  premises  described  In  the  deed.  See,  al- 
so, Bovce  v.  Hlnde,  135  111.  137,  25  N.  E. 
604;  Hayes  v,  Boylan,  141  III.  400,  SO  N.  E. 
1041,  33  Am.  St.  Kep.  326;  Oliver  v.  Oliver 
149  111.  642,  36  N.  E.  955;  Wilson  v.  Wilson, 
supra;  Hollenbeck  v.  Hollenbeck,  185  111. 
101,  57  N.  E.  36.  In  the  Wilson  Case  the 
deed  was  placed  in  the  bands  of  one  of  the 
grantees  with  the  understanding  if  the  grant- 
or did  not  call  for  it  it  was  to  be  placed  of 
record  after  his  death.  The  court  on  page 
674  of  168  Ul.,  page  1008  of  41  N.  E.,  said: 


"The  mere  placing  of  the  deed  in  the  bands 
of  one  of  the  grantees  did  not,  of  itself,  nec- 
essarily constitute  a  delivery.  In  such  a 
case  the  Inquiry  is,  what  was  the  intention  of 
the  parties  at  the  time? — and  that  intention, 
when  ascertained,  must  govern."  And  In 
Oliver  V.  Oliver,  supra,  on  page  547  of  149 
111.,  page  966  of  36  N.  E.  It  was  said:  "The 
fact  that  a  grantee  in  a  deed  may,  after  the 
execution  of  the  Instrument,  take  It  into  Itls 
hands  does  not,  of  itself,  establish  a  deliv- 
ery." And  in  Hollenbeck  v.  Hollenl)eck, 
supra,  on  page  103  of  185  Hi.,  page  37  of  57 
N.  E. :  "The  mere  placing  of  a  deed  in  the 
hands  of  the  grantee  does  not  conclusively 
establish  a  delivery  thereof,  within  the  legal 
meaning  of  that  word.  Delivery  Is  a  ques- 
tion of  Intent,  and  depends  upon  whether 
the  parties  at  the  time  meant  it  to  be  a  de- 
livery to  take  effect  at  once." 

We  think  the  evidence  clearly  shows  no  at- 
tempt was  made  to  deliver  the  deed  to 
Charles  S.  Owen  In  escrow,  but  that  the  deed- 
was  handed  to  him  that  it  might  be  safely 
kept  in  the  tin  box  in  the  bank.  A  delivery 
In  escrow  requires  that  the  deed  be  absolute- 
ly delivered;  that  Is,  It  must  pass  beyond 
the  dominion  of  the  grantor.  The  delivery  to 
a  third  party  In  escrow,  in  order  that  It  may 
be  sufficient  to  vest  title  In  the  grantee,  must 
be  such  as  to  deprive  the  grantor  of  all  con- 
trol over  the  deed.  Shults  v.  Sliults,  159 
III.  654,  43  N.  E.  800,  60  Am.  St  Rep.  188.  In 
Wilson  V.  Wilson,  supra,  on  page  574  of  158 
III.,  page  1008  of  41  N.  E.,  the  court  said: 
"It  seems  clear  •  •  •  there  was  no  in- 
tention, at  the  time,  to  convey  4  present  ab- 
solute title  to  the  defendabts,  but  the  inten- 
tion was  that  the  deed  should  take  effect  at 
the  grantor's  death  and  vest  the  title  in  the 
defendants,  provided  he  died  without  hav- 
ing recalled  the  deed.  This  was  In  no 
sense  an  attempt  to  deliver  to  the  grantees 
In  escrow,  as  contended  by  counsel  for  the 
defendants,  but  was  merely  a  transfer  of 
the  possession  of  the  deed  to  one  of  the 
grantees,  the  grantor  at  the  time,  however, 
resenting  a  future  control  over  It  To  con- 
stitute delivery  of  a  deed.  It  must  clearly  ap- 
pear that  it  was  the  Intention  of  the  grantor 
that  the  deed  should  pass  the  title  at  the 
time,  and  that  he  should  lose  all  control  over 
it  A  deed  for  an  Interest  in  land  must  take 
effect  upon  its  execution  and  delivery,  or 
not  at  all."  The  late  case  of  Russell  v.  Mitch- 
ell (111.)  79  N.  E.  141,  In  Its  facts  is  very 
much  like  the  case  at  bar.  In  that  case 
Fannie  Russell  and  Charles  R.  Russell,  bus- 
band  and  wife,  executed  a  deed  to  their 
son-in-law,  John  M.  Mitchell,  to  premises 
the  title  of  which  rested  in  Mrs.  Russell, 
and  Mitchell  and  wife  immediately  executed 
a  deed  for  the  same  premises  to  Charles  R. 
Russell,  which  deeds  were  placed  In  a  bank 
among  the  private  papers  of  Charles  R. 
Russell,  where  they  remained  until  Mrs.  Rus- 
sell's death.  The  deeds  were  not  recorded 
until  after  Mrs.  Russell's  death,  and  Russell 
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said  the  deeds  were  made  with  the  under- 
standing if  he  died  first  they  were  to  be  de- 
stroyed, but  If  bis  wife  died  first  they  were 
to  be  recorded,  and  It  was  held  that  the 
transnction  was  testamentary  in  Its  character, 
and  that  the  deeds  were  not  so  delivered  as 
to  vest  the  title  to  the  premises  therein  de- 
scribed in  Charles  R.  Russell. 

We  have  examined  this  record  with  care, 
and  are  of  the  opinion  the  circuit  court  prop- 
erly found,  and  so  decreed,  that  the  deed 
from  MaryX.  Owen  to  Charles  S.  Owen  was 
not  dellrered  during  the  lifetime  of  Mary 
L.  Owen.  The  decree  of  the  circuit  court 
will  therefore  be  affirmed. 

Decree  affirmed. 


(22B  III.  llfi) 

EPP8TEIN  et  al.  t,  KUHN. 

(Supreme  Court  of  Illinois.    Dec.  22,  1906. 
Rehearing  Denied  Feb.  8.  1907.) 

1.  IiARDIORD  AWD  TENANT  —  EXFIBATION  OF 

IiEASB— Holding  Oveb. 

Where  a  tenant  for  a  term  of  years  re- 
mains in  possession  after  the  expiration  of  the 
term,  without  any  new  contract,  the  landlord 
may  treat  him  as  a  trespasser  or  as  a  tenant, 
and,  by  accepting  a  month's  rent  after  the 
term  has  expired,  the  landlord  elects  to  treat 
him  as  a  tenant  from  year  to  year  on  the  same 
terms  as  provided  in  the  lease. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Die. 
Tol.  32,  Landlord  and  Tenant,  {f  284-287.] 

2.  LANDIXtBD   AND   TENANT— RlOHTS   OF  TEN- 
ANT—WaIVEB. 

Evidence  reviewed,  and  held  insufficient  to 
show  that  a  tenant  in  possession  of  property 
at  the  time  it  was  sold  under  a  letting  from 
year  to  year  had  abandoned  or  waived  bis  rights 
under  the  lease. 
8.  Vendob  and  Pubchaseb— SAI.K  OF  Land — 

INCITMBBANCES— Leases. 

A  lease  under  which  the  tenant  was  en- 
titled to  occupy  the  premises  from  year  to  year 
constituted  an  incumbrance  on  the  property 
within  a  contract  of  sale  obligating  the  lessor 
to  convey  the  property  free  from  ail  incum- 
brances, the  vendee  having  no  traowledse  of  the 
existence  of  the  lease  or  of  the  nature  and  ex- 
istence of  the  tenant's  rights  thereunder  at  the 
time  tbe  contract  was  made. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  H  250-252.] 

4.  SPEcrpio  Pebfobmance— SAI.K  ok  Land— 

INCUUBBANOES. 

Where  a  vendor  contracted  to  sell,  free  from 
all  incumbrances,  land  which  was  subject  to  a 
lease,  and  the  lessee  refused  to  surrender  his 
rights,  the  vendee  was  entitled,  to  sue  for  spe- 
cific performance  and  to  require  the  vendo: 
and  lessee  to  interplead  and  adjust  the  contro- 
versy Ijetween  them. 

[Ed.  Note.— For  cases  in  jraint.  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  {  83.] 
6.  Vendob  and  Purchaser— Possession — De- 
livery—Dklat— Damages. 

Where  a  vendor  contracted  to  convey  the 
premises  free  from  aH  incumbrances  on  July 
1,  1904.  and  was  unable  to  deliver  possessioi'. 
for  at  least  a  year  from  April  15.  1!K)4.  because 
of  a  lease  which  constituted  an  incumbrance,  the 
vendee  was  entitled  to  a  deduction  from  the  pur- 
chase price  of  the  depreciation  in  the  value  of 
the  premises,  If  any.  by  reason  of  the  existence 
of  such  incumbrance. 

[Ed.  Note.— For  cases  in  point  see  Gent.  Dig. 
voL  48.  Vendor  and  Purchaser,  {§  358-303.] 


6.  Sauk— Loss  bt  Fibb. 

Where  a  vendor  contracted  to  convey  the 
property  free  from  all  incumbrances  and  a  fire 
loss  occurred  before  the  vendor  was  In  a  posi- 
tion to  convey  an  nnincuml>ered  title,  the  loss 
should  fall  on  him. 

(Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  (S  420,  421.] 

Appeal  from  Circuit  Court,  Champaign 
County ;  Solon  Philbrick,  Judge. 

Bill  by  Isaac  Kuhn  against  Samuel  Epp- 
stein  and  others.  From  a  decree  In  favor  of 
complainant,  defendants  appeal,  and  com- 
plainant assigned  cross-errors.  Reversed  In 
part  and  remanded. 

Appellant  Samuel  Eppsteln  was,  and  bad 
been  for  several  years  prior  to  June  7,  1904^ 
tbe  owner  of  premises  In  the  city  of  Cham- 
paign, III.,  known  as  "No.  41  Main  street" 
The  legal  title  was  In  bis  son,  William  D. 
Eppsteln,  but  there  Is  no  dispute  that  the 
premises  really  belonged  to  his  father.  Isaac 
Kuhn,  appellee,  and  his  father,  owned  a 
building  and  premises  but  a  few  feet  distant 
from  Eppsteln's,  in  which  they  were,  and  had 
been  for  years  prior  to  June  7,  1904,  con- 
ducting a  clothing  store.  On  said  June  7, 
1904,  appellee  c<mtracted  to  purchase  from 
Samuel  Eppsteln  the  said  premises  known 
as  "No.  41  Main  street"  for  the  sum  of  $7,500. 
He  paid  Eppsteln  $600  cash,  and  Eppsteln 
signed  and  delivered  to  him  the  following 
written  agreement:  "Champaign,  Illinois,  June 

7,  1904.  I  herewith  acknowledge  receipt  of 
five  hundred  dollars  as  part  payment  on  my 
building,  41  Main  street,  which  I  sell  and 
convey  to  Isaac  Kuhn  for  seventy-five  hun- 
dred dollars;  and  I  hereby  agree  to  deliver 
to  Isaac  Kuhn,  Champaign,  Illinois,  on  or 
before  July  1,  a  clear  title  and  deed,  free  of 
any  and  all  Incumbrances  whatsoever,  taxes 
paid  by  me  to  date  of  delivery  of  abstract, 
on  payment  of  balance  by  said  Isaac  Kuhn  of 
seven  thousand  dollars.  Samuel  Eppsteln." 
At  the  time  this  agreement  was  entered  into 
Eppsteln  resided  in  the  city  of  Chicago  and 
the  premises  agreed  to  be  conveyed  were  in 
the  possession  of  John  McDonnell,  a  tenant 
of  Eppsteln.  Eppsteln  procured  his  son,  Wil- 
liam D.,  to  execute  a  deed  to  appellee  a«l  for- 
warded It  to  the  Trevett  &  Mattis  Banking 
Company,  of  Champaign,  111.,  with  instruc- 
tions to  the  bank  to  deliver  It  to  appellee  upon 
payment  by  him  of  $7,000,  balance  of  the 
purchase  price.  Appellee  was  notified  that 
the  Trevett  &  Mattis  Banking  Company  had 
the  deed,  and  he  called  at  the  bank  for  the 
purpose  of  paying  the  balance  due  and  se- 
curing the  deed.  He  knew  the  premises  were 
occupied  by  a  tenant,  and  insisted  that  the 
possession  be  delivered  to  him  with  the  deed. 
The  bank  officers  informed  him  they  could  do 
nothing  but  deliver  the  deed  and  collect 
$7,000.  On  the  Ist'  day  of  July,  1904,  ap- 
pellee, with  his  attorney,  called  at  the  bank, 
tendered  $7,000  In  gold,  and  demanded  de- 
livery of  the  deed  and  possession  of  the  prem- 
■.aes  at  the  same  time.  He  was  informed  by 
tbe  bank  officers  that  they  could  do  nothing 
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bat  dellrer  tbe  deed  and  collect  the  money. 
AppeHee  refused  to  pay  the  money  and  ac- 
cept  the  deed  unless  the  delivery  of  the  deed 
was  accompanied  by  the  delivery  of  the  pos- 
session of  tbe  premises  also.  After  nnmerons 
conferences  and  some  correspondence  be- 
tween the  parties  and  their  attorneys,  Epp- 
Bteln  demanded  that  appellee  accept  the  deed 
to  the  premises  with  the  tenant,  McDonnell, 
In  possession,  or  that  the  contract  be  can- 
celed, and  he  would  retnm  the  cash  payment 
made  npon  the  delivery  to  him  of  the  con- 
tract This  appellee  declined,  and  on  tbe  lOtb 
day  of  September,  1904,  filed  a  bill  for  tbe 
specific  performance  of  the  contract,  and  for 
an  abatement  of  the  purchase  price  oo  ac- 
count of  damages  appellee  claimed  to  have 
sustained  on  account  of  the  nonperformance 
of  tbe  contract  by  Eppsteln.  McDonnell,  the 
tenant,  remained  In  possession  of  the  prem- 
ises until  the  22d  day  of  December,  1904,  when 
the  building  on  said  premises  was  partially 
destroyed  by  fire,  whereupon  McDonnell  va- 
cated. Appellee  then  filed  a  supplemental 
bill  alleging  the  destruction  of  the  building 
by  fire;  that  Eppsteln  had  wrongfully  re- 
tained possession  of  the  premises  after  mak- 
ing the  contract,  through  his  tenant,  McDon- 
nell; and  that  by  reason  thereof  appellee 
could  not  procure  any  insurance  on  tbe  build- 
ing. The  supplemental  bill  alleged  that  Epp- 
steln bad  insurance  on  said  building,  which 
be  had  collected;  that  the  building  was  rea- 
sonably worth  $5,000;  that  appellee  had  been 
damaged  In  that  sum  by  the  fire,  and  prayed 
that,  in  addition  to  the  deductions  prayed  In 
tbe  original  bill,  an  abatement  be  made  from 
the  contract  price  of  the  amount  of  deteriora- 
tion In  the  value  of  said  premises  resulting 
from  the  fire. 

At  tbe  AprU  term,  1005,  of  the  circuit  court 
of  Champaign  county  tbe  Trevett  &  Mattls 
Banking  Company  filed  an  answer,  admit- 
ting they  held  the  deed,  with  the  instructions 
to  deliver  on  the  payment  of  $7,000.  McDon- 
nell disclaimed  any  Interest  In  tbe  premises, 
and  tbe  Eppsteins  demurred  to  the  bill.  The 
circuit  court  sustained  the  demurrer  and  dis- 
missed the  bill.  That  decree  was  reversed 
upon  an  appeal  by  appellee  to  this  court. 
Kubn  V.  Eppsteln,  219  III.  154,  76  N.  E.  145, 
2  L.  R.  A.  (N.  S.)  884.  Upon  tbe  case  being 
again  docketed  in  the  circuit  court  of  Cham- 
paign county,  the  Eppsteins  filed  their  answer 
and  William  D.  filed  a  cross-bill.  Upon  Issue 
being  Joined  on  original,  supplemental,  and 
cross  bills,  the  cause  was  referred  to  a  special 
master  in  chancery,  with  directions  to  report 
his  conclusions  of  law  and  fact.  After  hear- 
ing the  evidence  the  master  reported  that  the 
Eppsteins  were  both  bound  by  the  contract 
with  appellee;  that  after  recelvhig  $500  the 
Eppsteins  had  deposited  with  the  Trevett  & 
Mattls  Banking  Company  a  warranty  deed 
containing  the  usual  covenants  of.  warranty, 
to  be  delivered  to  appellee  upon  tbe  payment 
of  tbe  balance  of  the  purchase  price;  that 
80N.B.— 6 


said  Trevett  &  Mattls  Banking  Company  of- 
fered to  deliver  the  deed,  but  were  unable  to 
deliver  possession  of  the  premises  on  account 
of  John  McDonnell  l)elng  in  possession  thereof 
and  claiming  an  Interest  therein  as  tenant  of 
tbe  Eppsteins;  that  McDonnell  had  been  in 
possession  a  considerable  period  of  time  be- 
fore the  execution  of  the  contract,  and  that 
this  was  known  to  appellee  at  the  time  the 
contract  was  made;  that  there  bad  been 
no  modification  of  the  contract  between  tbe 
parties,  and  that  the  Eppsteins  had  failed 
and  refused  to  perform  It  on  their  part'  The 
master  found  that  appellee  was  tbe  equitable 
owner  of  tbe  premises  at  and  before  the  de- 
struction of  the  building  by  fire;  that  the 
insurable  value  of  the  building  was  $3,000, 
and  that  the  Eppsteins,  by  refusing  to  com- 
ply with  their  contract,  prevented  appellee 
from  procuring  any  insurance  on  tbe  prem- 
ises, and  were  therefore  liable  to  him  for 
the  sum  of  $3,000,  less  tbe  cost  of  the  in- 
surance, $40.56.  The  master  also  found 
that  appellee  had  sustained  damages  to  the 
amount  of  $260  on  account  of  procuring 
plans  for  tbe  remodeling  of  the  premises  and 
advertising  his  business  on  the  supposition 
that  he  would  have  possession  July  1,  1904. 
Objections  and  exceptions  were  filed  by 
both  parties  to  the  report  of  the  master.  Up- 
on the  bearing  the  court  overruled  the  excep- 
tions filed  by  appellee,  and  overruled  all  the 
exceptions  filed  by  the  Eppsteins,  except  those 
relating  to  special  damages  for  a  failure  to 
perform  tbe  contract  Those  exceptions  were 
sustained.  Tbe  court  found  by  Its  ■  decree 
that  McDonnell  had  no  title  or  interest  in 
the  premises  July  1,  1004,  except  that  of  pos- 
session, subject  only  to  tbe  demand  of  the 
owner  of  tbe  building;  that  tbe  Eppsteins  fail- 
ed to  obtain  possession  of  the  building  and 
deliver  the  same  to  appellee  according  to  their 
contract  July  1, 1904;  and  that,  by  reason  of 
such  failure,  appellee  refused  to  accept  the 
deed  and  pay  the  balance  of  tbe  purchase 
price;  that  appellee  was  entitled  to  nominal 
damages  for  the  nonperformance  of  tbe  con- 
tract which  the  court  fixed  at  $1.  The  court 
further  found  that  tbe  Eppsteins  bad  the 
building  insured;  that,  during  the  pendency 
of  tbe  suit  it  was  damaged  by  flre;  and  that 
it  was  admitted  by  the  pleadings  Samuel  Epp- 
steln bad  collected  $2,500  insurance,  for  which 
he  should  account  to  appellee,  less  tbe  amount 
paid  therefor.  The  court  found  the  equities 
of  tbe  case  with  appellee,  and  that  be  was 
entitled  to  tbe  specific  performance  of  tbe 
contract  and  to  have  the  premises  conveyed 
to  him  upon  tbe  payment  of  the  amount  found 
due  by  tbe  court.  This  amount  was  found 
to  be  $4,535,  and  was  arrived  at  by  deducting 
from  $7,000  the  insurance  collected  by  the 
Eppsteins,  $2,500,  less  $30  premium  paid, 
and  $1  nominal  damages.  From  that  decree, 
the  Eppsteins  have  prosecuted  this  appeal. 

William  E.  O'Neill  and  A.  D.  Mulllken,  for 
appellants.    Uay  &  Dobbins,  for  appellee. 
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FARMER,  J.  (after  stating  the  facts). 
Appellants'  contention  is  tttat  the  defect  in 
the  title  on  account  of  the  occupancy  of  the 
premises  by  McDonnell  was  not  a  substantial 
and  material  one;  that  appellee  knew  Mc- 
Donnell was  In  the  possession  of  the  premises 
when  the  contract  was  made,  and  that,  as  ap- 
pellants offered  to  perform  the  contract  so 
far  as  they  were  able  to,  and  convey  all  the 
title  tboy  bad  to  the  premises,  a  decree  for 
a  specific  performance  could  amount  to  noth- 
ing more  than  they  had  offered  to  do,  and 
that  In  such  cases  it  is  not  the  province  of  a 
court  of  equity  to  award  specific  performance 
and  abate  from  the  purchase  price  the  dama- 
ges sustained  by  the  vendee  for  the  failure 
to  convey  the  premises  free  from  the  In- 
cumbrance ;  that  in  such  case  the  law  affords 
a  complete  and  adequate  remedy,  and  Juris- 
diction will  not  be  assumed  by  a  court  of 
equity.  Appellee  has  assigned  cross-errors 
challenging  the  correctness  of  that  part  of 
the  decree  finding  the  amount  to  be  abated 
from  the  balance  of  the  purchase  price. 

The  proof  shows  McDonnell  had  a  written 
lease,  under  seal,  of  the  premises  from  April 
15,  1902,  to  April  15,  1904,  at  the  rate  of 
!^  per  month.  The  lease  gave  McDonnell 
the  option  to  extend  it  on  the  same  terms  to 
April  15,  1907.  On  March  24,  1904,  Samuel 
Eppstein  wrote  McDonnell  telling  him  If  he 
desired  to  retain  the  building  another  year 
under  the  old  agreement  he  could  do  so,  and 
requesting  a  reply  by  return  mall.  McDon- 
nell testified  that  to  the  best  of  his  recollec- 
tion he  replied  to  that  letter,  accepting  the 
offer.  He  kept  no  copy  or  memorandum  of 
the  reply,  and  E^pstein  testified  he  received 
no  answer  to  his  letter.  By  the  terms  of  the 
lease  the  rent  was  payable  on  the  15th  day 
of  each  month.  Whether  there  was  any  reply 
by  McDonnell  to  the  letters  of  E^psteln  or 
not.  the  proof  shows  McDonnell  paid  the  rent 
April  15,  May  18,  and  June  15,  1904,  and 
these  payments  were  Indorsed  upon  the  lease 
by  Eppstein  or  his  agent.  The  proof  shows 
appellee  knew  McDonnell  was  in  possession 
of  the  premises,  but  we  do  not  think  It  shows 
be  knew  what  McDonnell's  rights  were  or 
what  he  claimed  them  to  be.  McDonnell's 
possession  was  spoken  of  by  appellee  and 
Samuel  Eppstein  on  the  day  the  contract  for 
sale  was  made,  and  Eppstein  told  appellee 
McDonnell  had  no  lease  on  the  premises  and 
no  right  to  retain  possession  of  them.  Mc- 
Donnell came  into  the  store  of  appellee  on 
the  day  the  contract  for  sale  was  made  and 
Eppstein  told  him  appellee  was  bis  new  land- 
lord. He  appears  to  have  ssld  very  llttio 
al>out  his  Intentions  with  reference  to  giving 
up  or  withholding  possession  of  the  premises. 
Samuel  Eppstein  testified  tliat  after  the  con- 
tract was  signed  be  went  to  McDonnell's 
place  of  business,  told  him  he  had  sold  the 
property  to  appellee,  and  that  McDonnell  said 
he  supposed  he  would  have  to  vacate  then, 
and  that  he  replied  to  him  that  he  could  see 
Mr.  Kuhn  alwut  that    This  was  before  Mc- 


Donnell came  Into  appellee's  store  and  ap- 
pellee was  introduced  to  him  as  bis  new 
landlord.  Eppstein  testified  that  when  this 
occurred  McDonnell  said,  "I  expect  I  will 
have  to  get  out  then,"  to  which  appellee  re- 
plied, "We  will  fix  that  all  right"  Appellee 
testified  that  McDonnell  laughed  when  Blpp- 
stein  introduced  appellee  to  him  as  his  new 
landlord,  and  said  be  didn't  want  to  know 
htm,  or  words  to  that  effect  McDonnell  tes- 
tified that  his  recollection  was  that  appellee 
said  he  would  not  want  the  building  for  30 
days,  and  that  he  replied  when  the  time  came 
for  him  to  vacate  he  thought  there  would  be 
no  trouble  In  getting  him  out  The  proof 
does  not  show  any  acknowledgment  by  Mc- 
Donnell that  he  bad  no  right  to  retabi  pos- 
session of  the  building  nor  any  agreement 
by  him  to  vacate.  He  testified  he  Intended 
to  retain  possession  if  he  bad  a  right  to,  and 
that  he  employed  counsel  for  that  purpose; 
that  shortly  alter  the  contract  lor  sale  was 
made  appellee  came  to  the  building  with  an 
architect  to  measure  the  room,  and  he  told 
appellee  he  need  not  measure  it  as  he  intend- 
ed to  stay  there,  and  showed  him  the  letter  of 
March  24th  from  Samuel  E]ppstein.  offering 
to  let  him  have  the  premises  for  another  year 
under  the  terms  of  the  lease.  According  to 
the  testimony  McDonnell  sometimes  claimed 
he  had  a  right  to  the  premises  for  one  year 
from  the  expiration  of  the  old  lease,  and 
sometimes  three  years.  When  Samuel 
Eppstein  was  notified  by  appellee  of  McDon- 
nell's refusal  to  vacate  and  of  his  claim  of 
right  to  retain  possession  he  went  to  see  Mc- 
Donnell, and  McDonnell  told  him  that  he  was 
standing  on  his  rights  and  refused  to  vacate. 
Samuel  Eppstein  testified  he  consulted  with 
counsel  about  compelling  him  to  vacate,  and 
was  advised  it  would  probably  take  a  long 
time  to  do  that  and  that  he  then  offered  to 
deduct  $200  from  the  purchase  price  and 
settle  the  matter;  that  appellee  said  he 
would  give  McDonnell  $200  for  possession, 
and  afterwards  Informed  Eppstein  that  he 
had  offered  him  $400.  but  that  McDonnell 
refused  to  accept  It  and  vacate  the  premises. 
Being  unable  to  settle  the  question  of  pos- 
session, Eppstein  afterwards  notitied  ap- 
pellee he  could  either  accept  the  deed  or  lie 
would  withdraw  it  and  return  the  cash  pay- 
ment made,  upon  the  surrender  of  the  con- 
tract. 

We  find  no  proof  in  the  record  that  ap- 
pellee knew  anything  about  the  lease  of  the 
premises  from  Eppstein  to  McDonnell,  or  its 
terms,  or  of  the  letter  of  March  24,  1904, 
from  E}ppstcln  to  McDonnell,  or  of  the  pay- 
ment of  the  rent  by  McDonnell  after  the 
expiration  of  the  term  originally  provided  for 
by  the  lease.  Neither  do  we  think  it  Is 
proven  by  the  testimony  tliat  appellee  was  in- 
formed of  McDonnell's  rights,  or  what  he 
claimed  to  be  his  rights,  at  the  time  the  con- 
tract for  the  purchase  of  the  premises  was 
made.  BIppsteln's  position  then  was,  and  the 
position  of  ills  counsel  now  is,  that  McDonnell 
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was  merely  a  tenant  from  montb  to  month, 
and  that  the  claim  set  up  by  him  of  the 
right  to  hold  the  premises  for  either  one  or 
three  years  was  without  any  foundation 
whatever. 

When  this  case  was  before  this  court  on 
the  former  appeal  it  was  held  that.  If  Mc- 
itonnell's  tenancy  was  for  a  term  of  years, 
the  lease  was  an  incumbrance  on  the  prop- 
erty. In  GSoIdsborough  v.  Gable,  140  111.  269, 
29  N.  B.  722,  15  L.  R.  A.  294,  It  was  held  that 
where  a  tenant  for  a  term  of  year's  remains 
in  possession  after  the  expiration  of  the 
term  descritied  In  the  lease,  without  any  new 
contract  authorizing  him  to  do  so.  It  is  op- 
tional with  the  landlord  to  treat  him  as  a 
trespasser  or  waive  the  wrong  of  holding 
over  and  treat  him  as  a  tenant,  and  by  ac- 
cepting payment  of  a  month's  rent  after  the 
expiration  of  the  term  of  the  lease  the  land- 
lord makes  his  election  to  treat  the  party  as 
a  tenant  from  year  to  year,  upon  the  same 
terms  as  Is  provided  in  the  original  lease. 
This  rule  could  have  no  application  where  a 
new  contract  is  made  between  the  landlord 
and  tenant  under  which  the  tenant  remains 
In  x>osse8slon.  Weber  v.  Powers,  213  111.  370, 
72  N.  E.  1070,  68  L.  K.  A.  610.  Here  there 
does  not  appear  to  have  been  any  new  con- 
tract made  between  the  landlord  and  tenant. 
It  is  true,  a  son  of  appellant  testifies  that 
some  time  before  the  lease  expired  McDon- 
nell told  him  he  would  not  want  to  continue 
the  lease.  But  we  do  not  think  the  circum- 
stances under  which  this  statement  was  made 
could  deprive  McDonnell  of  the  privilege  of 
claiming  the  option  given  him  by  the  cove- 
nants of  the  lease.  In  addition  to  this  pro- 
vision of  the  lease,  as  we  have  before  stated, 
Eppstein  wrote  McDonnell  a  letter  proposing 
to  give  him  another  year's  occupancy  of  the 
premises  under  the  same  terms  provided  In 
the  lease.  Whether  this  proposition  was  ac- 
cepted by  letter  or  not  is  not  made  clear  by 
the  testimony.  But  independently  of  this 
letter,  McDonnell  had  a  right,  under  the  cove- 
nants of  the  lease,  to  continue  in  possession 
without  any  new  contract  This  proposition 
as  a  correct  statement  of  law  is  admitted  by 
counsel  for  appellants,  but  it  is  claimed  that 
McDonnell  refused  to  claim  the  benefit  of  the 
option  contained  in  the  lease — refused  to 
accept  a  continuance  of  his  tenancy  tieyond 
the  expiration  of  the  original  term  therein 
provided  and  notified  Eppstein  of  that  fact 
Id  addition  to  the  testimony  of  Samuel  Epp- 
steln's  son,  above  referred  to,  Eppstein  relies 
upon  some  other  correspondence  to  which  our 
attention  Is  called.  On  February  13,  1904, 
Samuel  Eppstein  wrote  McDonnell  that  his 
lease  would  expire  April  15th  next  and  in- 
qolrlng  whether  he  wanted  to  continue  in  the 
occupation  of  the  premises,  and  Informing 
blm  If  be  did  not  he  would  rent  to  some  one 
else.  He  asl^ed  for  a  reply  by  return  mail, 
but  says  none  was  ever  received,  but  that 
later  he  received  a  letter  from  McDonnell 
dated  March   19,  1904,   as  follows:    "Dear 


Sir:  Not  having  definite  understanding  with 
your  son  while  here,  I  would  like  to  know  If 
you  desire  me  to  vacate  room  when  my  lease 
expires.  An  early  reply  will  oblige."  Epp- 
steln's  letter  to  McDonnell  of  March  24th 
was  in  reply  to  that  letter,  and,  as  we  have 
said,  as  to  whether  McDonnell  replied  to 
Eppstein  the  evidence  Is  conflicting.  Ck>n- 
slderlng  all  this  testimony  in  connection  with 
the  acceptance  of  the  rent  after  the  expiration 
of  the  original  term  of  the  lease,  we  are  of 
opinion  the  evidence  does  not  show  McDon- 
nell abandoned  or  waived  his  rights  under 
the  lease.  Said  lease  was,  therefore,  an  In- 
cumbrance upon  the  premises,  the  existence 
of  which,  and  its  nature  and  extent,  were 
unknown  to  appellee  at  the  time  the  contract 
for  the  purchase  of  the  premises  was  made. 

In  addition  to  the  other  relief  prayed  by 
the  bill,  the  prayer  asked  that  Samuel  Epp- 
stein and  John  B.  McDonnell  be  required  to 
interplead  and  adjust  the  controversy  be- 
tween them,  and  we  are  of  opinion  that  un- 
der the  decisions  in  this  state,  appellee  was 
entitled  to  resort  to  a  court  of  equity  for 
the  relief  prayed,  and  that,  under  the  facts, 
the  court  properly  decreed  him  to  be  en- 
titled to  a  conveyance  of  the  premises.  Sny- 
der V.  Spaulding,  57  III.  480;  Lancaster  ▼. 
Roberts,  144  III.  213,  33  N.  B.  27;  Bragg  v. 
Olson,  128  111.  540,  21  N.  E.  519;  Hunt  v. 
Smith,  139  111.  296.  28  N.  E.  809;  Bishop  v. 
Newton,  20  III.  175;  Morgan  v.  Smith,  11 
111.  194;  Mathlson  v.  Wilson.  8T  HI.  51; 
Wallace  v.  McLaughlin,  57  Hi.  53.  We  are  of 
opinion,  however,  the  court  erred  in  holding 
appellee  was  entitled  to  only  nominal  dam- 
ages. Under  the  facts  disclosed  by  the  proof, 
the  premises  were  subject  to  an  Incumbrance 
of  the  lease  to  McDonnell  for  at  least  one 
year  from  April  15,  1904.  Eppstein  having 
contracted  to  convey  appellee  the  premises 
free  from  all  Incumbrances  July  1,  1904,  ap- 
pellee was  entitled  to  have  deducted  from  the 
purchase  price  the  amount  the  premises  were 
depreciated  in  value,  if  they  were  depreciat- 
ed, by  reason  of  the  existence  of  the  incum- 
brance. 

Appellee  also  offered  testimony  before  the 
master  to  prove  the  depreciation  in  the  value 
of  the  premises  by  reason  of  the  fire,  but 
bis  claim  in  this  respect  was  disallowed.  The 
proof  shows  the  reason  the  conveyance  was 
not  made  was  because  Eppstein  was  unable 
to  comply  with  his  contract  by  conveying  a 
title  that  was  clear  of  all  incumbrances.  The 
rule  Is  that  where  In  such  cases  a  loss  to  the 
premises  occurs  by  fire  before  the  vendor  Is 
in  a  position  to  convey  a  good  title,  such  loss 
will  fall  on  him.  Lombard  v.  Chicago  Sinai 
Congregation,  64  III.  477;  Same  v.  Same,  75 
111.  271;  Phlnlzy  v.  Guernsey  (Ga.)  36  S. 
E.  796,  50  L.  R,  A.  680,  78  Am.  St  Rep.  207; 
29  Am.  &  Eng.  Ency.  of  Law   (2d  Ed.)  713. 

The  proof  in  this  record  Is  not  in  that 
satisfactory  condition  upon  the  question  of 
the  amount  appellee  Is  entitled  to  have  abat- 
ed from  the  purchase  price  that  we  feel  war- 
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ranted  In  determining  said  amount  from  said 
testimony.  Tbat  part  of  the  decree,,  there- 
fore, holding  that  appellee  Is  entitled  to  a  spe- 
cific i)erformance,  will  be  afQrmed,  and  that 
part  of  It  holding  tlint  McDonnell  bnd  no  in- 
terest in  the  premises  except  that  of  posses- 
sion, subject  only  to  the  demand  of  the 
owner,  and  awarding  appellee  only  nominal 
damages,  will  be  reversed,  and  the  cause  re- 
manded, with  directions  to  the  circuit  court 
to  bear  further  testimony  of  the  parties,  or 
either  of  them,  as  to  the  dlfterence  in  the 
value  of  the  premises,  If  any,  resulting  from 
the  Incumbrance  by  virtue  of  the  lease  to 
McDonnell  and  the  deterioration  in  the  mar- 
ket value  caused  by  the  fire.  If  ttie  proof 
shows  that  the  market  value  of  the  premises 
has  been  diminished  l>y  one  or  both  of  these 
causes,  the  amount  of  such  diminution  is  to 
be  deducted  from  the  $7,000  and  a  convey- 
ance ordered  made  to  appellee  upon  payment 
of  the  balance. 

Appellee  has  furnished  an  additional  ab- 
stract and  asks  that  It  be  taxed  to  appel- 
lants.   This  motion  is  denied. 

Reversed  In  part;  and  remanded,  with  di- 
rections. 


(225  111.  126) 


BATES  ▼.  WOODS. 


(Supreme   Court   of   Illinois.     Dec.   22.   1906. 
Rehearing  Denied  Feb.  7.  1907.) 

1.  Gaming — Contbacts— Cowstbuotion  of  Ik- 
BTBinacRT— Optiohtb. 

An  inatrument  reciting  that  "I,  H.  W., 
hereby  offer  to  contract  for  the  sale  to  M.  B. 
of  60,000  bushels  of  regular  wheat  in  the  Board 
of  Trade  of  the  city  of  CbicaKO  at  82%  cents 
per  bushel,  same  to  t>e  delivered  in  the  month  of 
December,  1905,"  and  signed  by  H.  W.,  and 
further  reciting,  "In  consideration  of  $00.  I 
promise  to  inave  the  above  offer  open  for  ac- 
ceptance until"  a  stated  time,  and  also  signed 
by  H.  W.,  was  a  contract  giving  to  M.  B.  the 
option  to  enter  into  a  contract  for  the  purchase 
of  60.000  bushels  of  wheat  at  82%  cents  per 
bnshel,  delivery  to  be  made  during  December, 
lOOSw 

2.  Same— Vamditt. 

Such  contract  Is  void  on  Its  face,  under 
Hurd's  Rev.  St.  1905.  c.  38.  S  130.  declaring 
ail  contracts  "to  have  or  give  the  option  to  sell 
or  buy  at  a  future  time  any  grain,"  etc  to 
b«  void. 

S.  SAinu— Statdtoby   Pbovisions— Constbuo- 

TION. 

That  portion  of  Hurd's  Rev.  St.  1905.  c. 
38,  §  130,  relating  to  contracts  to  have  or  give 
the  option  to  sell  or  buy  at  a  future  time  any 
grain,  etc.,  which  renders  void  contracts  made 
In  violation  thereof,  is  remedial  in  character, 
and  should  be  liberally  construed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  24,  Gaming,  S  3.] 

Error  to  Appellate  Corrt,  First  District 

Assumpsit  by  Mark  Bates  against  Harry 

Woods.    From  a  judgment  of  the  Appellate 

Court,   reversing  a  Judgment   In   favor  of 

plaintiff,  he  brings  error.   Affirmed. 

D.  Honcrieff  Kirton,  for  plaintiff  In  error. 
H.  B.  Stewart,  for  defendant  In  error. 


SCOTT,  C.  J.  Mark  Bates,  the  plaintiff  In 
error,  brought  suit  In  assumpsit  in  the  su- 
perior court  of  Cook  county  against  Harry 
Woods,  the  defendant  In  error,  to  recover 
damages  alleged  to  have  been  sustained  by 
the  refusal  of  Woods  to  make  a  contract 
with  Bates  for  the  sale  to  the  latter  <rf  60,000 
bushels  of  regular  contract  wheat  on  the 
Board  of  Trade  of  Vbe  city  of  Chicago  at 
82%  cents  per  bushel,  the  wheat  to  be  de- 
livered during  the  month  of  December,  1905. 
The  declaration,  consisting  of  one  special 
count  alleges:  That  on  September  13,  1905, 
the  plaintiff  and  the  defendant  were  mem- 
bers of  the  Board  of  Trade  of  the  city  of 
Chicago,  engaged  In  making  contracts  for 
the  purchase  and  sale  of  grain  for  actual 
future  delivery.  That  on  September  13,  1905, 
Woods  made  to  Bates  a  certain  written  offer. 
In  the  words  and  figures  following:  "Chi- 
cago, Sept  13, 1905.  I,  Harry  Woods,  hereby 
offer  to  contract  for  the  sale  to  Mark  Bates 
of  60,000  bushels  of  regular  contract  wheat 
on  the  Board  of  Trade  of  the  city  of  Chicago 
at  82%  cents  per  bushel,  same  to  be  delivered 
in  the  month  of  December,  1905.  Harry 
Woods.  In  consideration  of  $60,  I  promise 
to  leave  the  above  offer  open  for  acceptance 
until  the  hour  of  one  o'clock  and  fifteen 
minutes  p.  m.,  September  14,  1905.  Harry 
Woods."  That  on  September  14, 1905,  at  the 
hour  of  1:14  p.  m.,  and  while  said  offer  was 
still  open.  Bates  accepted  said  offer,  duly 
notified  Woods  of  such  acceptance,  and  re- 
quested Woods  to  make  the  contract,  as 
specified  in  said  offer,  but  that  Woods  failed 
and  refused  to  make  said  contract  with 
Bates,  and  refused  to  abide  by  said  offer. 
Tbat  at  the  time  Woods  was  notified  of  the 
acceptance  of  said  offer,  and  at  the  time  he 
refused  to  make  said  contract  in  compliance 
with  that  offer,  the  market  price  of  contract 
wheat  for  delivery  In  the  month  of  Decem- 
ber, 1905,  In  the  open  market  on  said  Board 
of  Trade,  was  85^  cents  per  bushel.  Tbat 
by  reason  of  the  refusal  of  Woods  to  abide 
by  his  offer,  and  by  reason  of  bis  refusal  to 
make  the  contract  Bates  was  compelled  to, 
and  did,  on  said  Board  of  Trade,  In  the  open 
market,  contract  for  the  sale  to  himself  of 
60,000  bushels  of  regular  contract  wheat  for 
actual  delivery  In  tbe  month  of  December, 
1906,  at  85^  cents  per  bushel.  That  by  rea- 
son of  the  premises  Woods  became,  and  still 
is,  indebted  to  Bates  In  tbe  sum  of  $1,500. 
and,  being  so  Indebted,  promised,  etc.  To  this 
declaration  Woods  filed  a  general  demurrer, 
which  the  court  overruled,  and,  the  defendant 
standing  by  his  demurrer,  the  court  rendered 
Judgment  for  $1,426  and  costs  in  favor  of 
Bates.  Woods  sued  out  a  writ  of  error  from 
tbe  Appellate  Court  for  the  First  District, 
and  that  court  reversed  tbe  Judgment  of  the 
superior  court  without  remanding  the  cause. 
Bates  has  brought  the  cause  to  this  court  by 
writ  of  error. 
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Tbe  only  qneBtlon  presented  by  the  briefs 
and  arguments  In  this  case  Is  whether  tbe 
Instnunent  of  September  18,  1905,  above 
set  ont.  Lb  In  violation  of  section  130  of  the 
Criminal  C!ode  of  this  state  (Hnrd^s  Rev.  St 
1905,  c.  38).  that  sectioD  being  as  follows: 
"WhoeVer  contracts  to  have  or  give  to  him- 
self or  another  the  option  to  sell,  or  buy,  at 
a  futnre  time,  any  grain,  or  otber  commodi- 
ty, stock  of  any  railroad  or  other  company, 
or  gold,  or  forestalls  the  market  by  spread- 
ing false  mmors  to  influence  the  price  of 
commodities  therein  or  corners  the  market, 
or  attempts  to  do  so  la  relation  to  any  of 
such  commodities,  shall  be  fined  not  less 
tban  $10  nor  more  than  $1,000,  or  confined  in 
tbe  connty  Jail  not  exceeding  one  year,  or 
both;  and  all  contracts  made  in  violation 
of  this  section  shall  be  considered  gambling 
contracts,  and  shall  be  void." 

It  is  first  urged  by  plaintiff  In  error  that 
the  Instrument  In  question  was  not  a  con- 
tract, but  was  merely  an  offer  to  make  a 
contract,  nntll  it  was  accepted  by  Bates  on 
September  14, 1906,  and  that  when  it  became 
a  contract  by  such  acceptance  It  was  not  a 
contract  for  an  option,  but  was  an  absolute 
agreement  between  the  parties  to  enter  Into 
a  contract  for  the  absolute  sale  from  Woods 
to  Bates  of  60,000  bushels  of  wheat  at  82% 
cents  per  bushel,  delivery  to  be  made  In  De- 
cember, 1905.  Tbe  Instrument  in  question 
consists  of  two  parts:  First,  an  offer  by 
Woods  to  enter  into  a  contract  with  Bates 
for  the  sale  of  wheat  to  the  latter,  the  terms 
of  snch  contract  being  specified  in  such  offer; 
and,  second,  an  agreement  on  tbe  part  of 
Woods,  for  a  valuable  consldeiratlon,  to 
keep  the  offer  open  until  a  certain  time  In 
the  future.  The  first  part  of  the  Instrument 
alone,  without  acceptance,  would  not  con- 
stitute a  contract,  but  the  first  part  and  sec- 
ond part  taken  together  clearly  amounted  to 
a  contract,  by  which  Bates  was  given  an  op- 
tion either  to  enter  Into  a  contract  for  the 
purchase  of  wheat  by  blm  at  a  specified 
price  or  not,  as  be  chose,  at  any  time  before 
1:15  o'clock  in  tbe  afternoon  of  September 
14.  1905.  An  "option"  is  a  right  acquired  by 
contract  to  accept  or  reject  a  present  off« 
wltfaln  a  limited  or  reasonable  time  in  the 
fatnre.  21  Am.  ft  Eng.  Ency.  of  Law  (2d 
Ed.)  024.  In  such  contract  two  elements 
exist:  First,  the  offer  to  sell,  which  does  not 
become  a  contract  until  accepted;  second, 
the  completed  contract  to  leave  the  offer 
open  for  the  B];>ecifled  time.  Black  v.  Mad- 
dox,  104  Ga.  157,  30  S.  E.  723;  Ide  v.  Leiser, 
10  Hont.  5,  24  Pac.  &a6,  24  Am'.  St.  Rep.  17. 

It  Is  a;>parent  that,  in  order  to  sustain  the 
contention  of  the  plaintiff  in  error,  to  the 
effect  that  the  Instrument  In  question  did 
not  amount  to  a  contract,  but  was  a  mere 
offer,  which  did  not  become  a  contract  nntll ' 
accepted.  It  Is  necessary  to  wholly  Ignore 
the  second  part  of  that  Instrument  It  is 
tbe  agreement  by  Woods,  for  a  consideration 
of  $00,  to  leave  the  offer  open  for  a  limited 


period,  which  creates  the  option  and  makes- 
of  the  Instrument  a  contract  and  that  por- 
tion cannot  be  Ignored  in  determining  the 
character  of  the  instrument  The  rule  Is 
that  if  there  Is  an  offer  by  one  to  do  a  cer- 
tain thing,  and  a  promise  on  his  part  with- 
out any  valuable  consideration  therefor,  to 
leave  the  offer  opea  for  a  limited  period,  no 
contract  Is  thereby  created,  because  one  of 
the  essential  elements  ot  a  contract  viz.,  the 
consideration.  Is  lacking;  but  that  where 
there  Is  a  valuable  consideration  for  the 
promise  to  leave  the  offer  open  for  a  limited 
period  a  contract  arises,  whereby  one  ac- 
quires a  right  to  acccept  or  reject  tbe  of- 
fer within  the  time  limited,  or,  expressed  In 
words  of  the  same  meaning,  a  contract  arises 
whereby  one  acquires  an  option.  Hayes  v. 
O'Brien,  149  111.  403,  37  N.  E.  73,  23  L.  B.  A. 
665.  It  follows  that  the  instrument  of  Sei^ 
tember  13,  1905,  signed  by  Woods,  was  a 
contract  giving  to  Bates  the  option  to  enter 
Into  a  contract  for  tbe  purchase  of  80,000 
bushels  of  wheat  at  82'%  cents  per  bushel, 
delivery  to  be  made  during  December,  1905. 

It  Is  next  contended  that  the  Instrument 
did  not  give  to  Bates  the  option  to  buy  at 
a  future  time  tbe  60,000  bushels  of  wheat 
but  only  gave  him  the  right  to  enter  Into  a 
contract  for  the  purchase  of  the  wheat 
wherefore  the  contract  does  not  come  within 
the  prohibition  of  section  130,  supra.  To  say 
that  the  statute  does  not  prohibit  contracts 
such  as  the  one  now  before  us  is  to  hold  that 
the  evils  sought  to  be  remedied  by  its  enact- 
ment may  be  continued  by  the  use  of  a  mere 
device,  whose  plain  object  Is  to  avoid  the 
provisions  of  the  statute.  The  terms  of  the 
contract  for  the  sale  of  the  wheat  which 
Woods  agrees  to  make  at  the  option  of  Bates 
are  all  contained  In  the  contract  of  Septem- 
ber 13, 1905.  If  Bates  avails  hhnself  of  the 
option,  accepts  the  offer,  and  demands  the 
execution  of  the  contract  provided  for  there- 
in, Woods  has  no  alternative  but  to  enter 
Into  a  contract  for  the  sale  of  the  wheat 
upon  the  terms  specified  In  tbe  offer,  or  to 
respond  in  damages  If  the  contract  Is  not 
within  the  statute;  the  measure  of  damages 
being  the  difference  between  the  price  men- 
tioned In  the  contract  of  September  13,  1905, 
and  the  market  price  of  wheat  at  the  time 
Woods  refuses  to  enter  Into  such  contract. 
As  to  the  consequences  attendant  upon  a 
breach  of  such  a  contract  as  that  of  {Septem- 
ber 13tb,  they  are  no  different  from  those 
which  would  be  attendant  upon  a  breach  of 
a  contract  which,  for  a  valuable  considera- 
tion, gave  to  Bates  until  1:15  o'clock  p.  m. 
of  September  14,  1905,  the  option  to  buy 
60,000  bushels  of  wheat  at  82%  cents  per 
bushel,  delivery  to  be  made  in  December, 
1905.  Clearly  such  ah  option  as  that  last 
referred  to  would  be  in  violation  of  section 
130  of  the  Criminal  Code.  Schneider  v.  Turn- 
er, 130  III.  28,  22  N.  B.  497,  6  L.  R.  A.  164. 

The  contract   which  was  held  to   be   in 
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Tlolatlon  of  section  130,  supra,  in  the  case 
last  cited,  was  as  follows :  "In  consideration 
of  one  dollar  ($1.00)  and  otlier  valuable  con- 
siderations, receipt  of  which  Is  hereby  ac- 
knowledged, I  hereby  agree  to  sell  to  George 
Schneider,  Walter  L.  Peck,  and  Ferd  W. 
Peck  seventeen  hundred  and  eighty-six 
(1,786)  shares  of  the  capital  stock  of  the 
North  Chicago  City  Railway  at  six  hundred 
dollars  ($000)  per  share,  if  taken  on  or 
before  the  16th  day  of  December,  1885." 
The  c<mtract  in  the  case  at  bar,  in  effect, 
reads:  "In  consideration  of  $80,  I  hereby 
agree  to  contract  for  the  sale  to  Mark  Bates 
of  60,000  bushels  of  regular  contract  wheat 
on  the  Board  of  Trade  of  the  city  of  Chicago 
at  82%  cents  per  bushel,  same  to  be  de- 
livered in  the  month  of  December,  1905 ;  pro- 
vided, however,  this  agreement  be  accepted 
by  him  on  or  before  1:15  o'clock  p.  m.  of 
September  14,  1906."  Obviously,  the  only 
difference  t)etween  the  contract  in  Schneider 
V.  Turner,  supra,  and  the  contract  in  the  case 
now  before  us  Is  that  in  the  former  the 
offer  was  to  sell  the  shares  of  stock  for  a 
certain  price  provided  the  offer  should  be 
accepted  within  the  specified  time,  while  in 
the  latter  the  offer  is  to  contract  to  sell  the 
grain  at  a  certain  price  provided  the  offer 
be  accepted  within  the  time  specified. 

That  portion  of  the  statute  which  renders 
void  contracts  made  In  violation  thereof  Is 
remedial  In  Its  character,  and  should  be  lib- 
erally construed.  In  People  v.  Harrison,  191 
in.  257.  61  N.  E.  99,  we  said:  "A  thing 
within  the  intention  is  regarded  as  within  the 
statute,  though  not  within  the  letter.  •  •  • 
The  Intention  is  to  be  gathered  from  the 
necessity  or  reason  of  the  enactment,  and 
the  meaning  of  words  enlarged  or  restrict- 
ed according  to  the  true  Intent."  A  con- 
tract such  as  the  one  in  this  case  is  clear- 
ly within  the  mischief  which  the  statute 
was  intended  to  remedy,  and  should,  we 
think,  be  regarded  as  within  the  enactment 

Plaintiff  In  error  contends  that  the  word 
"sell,"  as  used  In  section  130,  supra,  means 
"dellvef,"  arid  that  the  word  "buy,"  as 
therein  used,  means  "received";  that,  so 
construed,  the  statute  merely  prohibits  one 
from  contracting  to  have  or  give  to  him- 
self or  another  the  option  to  deliver  or  re- 
ceive at  a  future  time  any  grain,  etc. ;  that 
the  contract  in  the  case  at  bar  did  not  give 
to  Bates  the  option  of  receiving  the  grain, 
and  Is  therefore  not  prohibited  by  the  statute. 
As  we  understand  the  argument  of  counsel 
for  plaintiff  in  error  in  this  regard.  It  is  a 
repetition  of  the  contention  made  In  Schnei- 
der V.  Turner,  supra,  which  is  there  stated 
in  the  following  words:  "It  Is  Insisted  that 
by  the  prohibition  of  the  statute  the  Leg- 
islature only  Intended  to  make  unlawful  such 
option  contracts  as  contemplate  a  settlement 
by  differences;  that  to  come  within  the  In- 
hibition of  section  130  the  contract  must 
be   a   gambling   contract;    that  the  option 


here  meant  Is  the  option  or  right  to  elect 
whether  to  accept  or  deliver  the  stock  or 
other  commodity,  or  pay  the  dlftereni'c  be- 
tween the  contract  price  and  the  market 
price  when  the  same  should  be  accepted  or 
delivered  under  the  terms  of  the  agreement.'* 
It  was  there  held,  however,  that  such  was  not 
the  purpose  of  the  statute ;  that  the  statute 
was  intended  to  prohibit  contracts  which  gave 
an  option  to  sell  or  buy,  at  a  future  time, 
grain  or  other  commodity,  and  which,  bat 
for  the  statute,  would  be  valid  contracts. 

The  cases  of  Sclilee  v.  Ouckenhelmer,  179 
111.  593,  54  N.  B.  302,  and  Kantzler  v.  Ben- 
singer,  214  111.  589,  73  N.  B.  874,  which  are 
relied  upon  by  plaintiff  In  error  in  support 
of  his  contention  that  the  contract  in  the  case 
now  before  us  does  not  come  within  the 
prohibition  of  the  statute,  are  not  in  point. 
In  each  of  those  cases  the  principal  sub- 
ject-matter of  the  contract  was  a  legitimate 
business  transaction,  and  the  optiem  con- 
tained in  the  contract  was  but  incidental 
to  the  main  transaction.  It  was  apparent 
from  the  contract  itself  that  it  was  not  a 
mere  cover  or  disguise  fot  a  wager  on  tbe 
price  of  the  commodity  for  the  purchase  or 
sale  of  which  the  option  was  given.  The 
evil  sought  to  t>e  remedied  by  the  statute  did 
not  exist  In  such  contracts  as  these,  and  it 
has  therefore  been  uniformly  held  that  the 
prohibition  of  the  statute  does  not  extend 
to  them.  Minnesota  Lumber  Co.  v.  Coal  Co., 
100  111.  85,  43  N.  E.  774,  31  L.  R.  A.  529; 
Wolf  V.  National  Bank  of  Illinois,  178  111. 
85,  62  N.  B.  896;  Ubben  v.  Binnlan,  182 
111.  508,  55  N.  B.  552;  Loeb  v.  Stem,  198 
111.  371,  64  N.  E  1043;  Osgood  v.  Skinner, 
211  111.  229,  71  N.  E.  869. 

The  only  purpose  of  the  contract  In  the 
case  at  bar  was  to  give  an  option.  It  belongs 
to  the  class  of  cases  against  which  the  stat- 
ute, is  directed.  It  Is  therefore  illegal  and 
void,  and  no  rights  can  arise  out  of  it  en- 
forceable in  the  courts  of  this  state. 

The  Judgment  of  the  Appellate  Court  will 
be  affirmed. 

Judgment  aSirmed. 

(225  111.  133) 

QAQB  V.  CITY  OF  CHICAGO. 

(Saprone  Court  of  Illinois.    Dec  22,  1906. 
Rehearing  Denied  Feb.  8,  1907.) 

1.  Municipal    Corpohations  —  Stbeet    Im- 
provements—Description— Obdinance. 

Where  an  ordinance  for  the  paving  of  a 
street  provided  that  the  surface  of  the  finished 
pavement  in  all  intersecting  alleys  should  be 
four  Inches  below  the  top  of  the  curb  on  each 
side  of  the  alley  intersections  at  the  street  line, 
and  should  slope  thence  at  a  uniform  grade  to 
its  intersection  with  the  gutter  of  the  street,  the 
ordinance  was  not  fatally  defective  for  failure 
to  specifically  provide  what  the  height  of  the 
curb  should  be  at  the   alley  intersections. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36.  Municipal  Corporations,  {§  811-813.] 

2.  Same  —  Resoi-tition  —  Okdinancb  —  Vab- 

lANCe. 

Where  a  resolution  of  a  board  of  local  im- 
provements provided  for  the  improvement  of  a 
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street  between  certain  points  mentioned  "and  the 
roadways  of  all  intersecting  streets  and  alleys 
extended  from  the  curb  line  to  the  street  line 
produced,  on  each  side"  of  tiie  street  by  con- 
Btructing  a  granite  concrete  combined  curb  and 
gutter  on  each  side  of  the  roadway,  among  other 
tbingSj  and  the  ordinance  provided  for  the  con- 
struction of  the  curb  and  gutter  on  each  side 
of  the  roadway,  except  across  the  roadways  of 
intersecting  streets  and  alleys,  there  was  no 
variance  between  the  resolution  and  the  ordi- 
nance. 

3.  Samk— Engineer's  Estimate— Cektificatb. 

Local  Improvement  Act,  §  10  (Laws  1887. 
p.  105),  requires  the  city  engineer,  in  making  an 
estimate  of  the  cost  of  a  public  improvement  to 
certify  that,  in  his  opinion,  the  estimate  does 
not  exceed  the  probable  cost  of  the  improvement 
proposed  "and  the  lawful  expenses  attending 
the  same."  Held  that,  where  an  engineer's  cer- 
tificate of  the  cost  of  an  improvement  contained 
no  items  that  were  not  proper  to  be  included 
therein,  it  was  not  objectionable  because  he  cer- 
tified that  the  estimate  included  "all  other  ex- 
penfies"  instead  of  all  "lawful  expenses." 

4.  MtmiciFAi.    Corporations  —  IiOcai,    Im- 

PROVElfRRT      Act— CONSTITUTIONAUTT— NO- 
TICH. 

Local  Improvement  Act  1897,  providing  for 
the  levy  of  assessments  for  street  improvements, 
is  not  unconstitutional  for  failure  to  provide  for 
notice  to  the  owner  of  property  assessed. 

Appeal  from  Cook  Cotmty  Court;  W.  L. 
Pond,  Judge. 

Application  by  the  city  of  Chicago  for  the 
confirmation  of  a  special  assessment  for  street 
improvement  to  which  Henry  H.  Gage  filed 
objections.  From  a  judgment  In  favor  of 
petitioner,  objector  appeals.   Affirmed. 

P.  W.  Beclter,  for  appellant  Charles  H. 
Mitchell  and  Frank  Johnston,  Jr.  (James 
Hamilton  Lewis,  Corporation  Counsel,  of 
counsel),  for  appellee. 

FAJRMER,  J.  This  was  an  appeal  from  a 
Judgment  of  confirmation  of  a  special  assess- 
ment for  the  Improvement  of  West  Fifteenth 
street  In  the  city  of  Chicago.  The  ordinance 
provided  for  the  paving  of  the  roadway  of 
said  street  30  feet  In  width  between  certain 
points  mentioned;  also  the  roadways  of  all 
intersecting  streets  and  alleys  extended  from 
the  curb  line  to  the  street  line  produced,  ex- 
cept as  in  said  ordinance  specifically  provided. 
The  ordinance  provided  for  a  granite  con- 
crete combined  curb  and  gutter  to  be  con- 
structed on  each  side  of  the  roadway,  except 
at  street  and  alley  Intersections,  and  for  a 
curb  and  gutter  on  each  side  of  the  road- 
ways of  all  intersecting  streets  and  alleys 
extended  from  the  curb  line  to  the  street 
line  produced,  except  certain  intersections 
named,  in  such  manner  that  the  roadway  face 
of  the  curb  should  conform  with  the  curb 
line  on  each  side  of  the  Intersecting  streets 
and  the  back  of  the  curb  line  with  the  all^ 
lines  produced. 

The  first  objection  Is  that  the  height  of 
the  curb  at  the  alley  intersections  is  not  fixed 
by  the  ordinance.  No  objection  Is  made  to 
the  description  of  the  curb  provided  for 
Fifteentb  street  and  the  Intersection  of  the 
streets.  It  Is  true,  the  ordinance  does  not 
specifically  provide  what  the  height  of  the 


curb  shall  be  at  the  alley  Intersections,  but 
it  does  provide  that  the  surface  of  the  finish- 
ed pavement  in  all  Intersecting  alleys  shall  be 
four  inches  below  the  top  of  the  curb  on  each 
side  of  the  alley  Intersections  at  the  street 
line  of  said  West  Fifteenth  street  and  shall 
slope  thence  at  a  uniform  grade  to  its,  in- 
tersection with  the  gutter  of  said  Fifteenth 
street  We  are  of  opinion  that  notwithstand- 
ing the  ordinance  might  have  t>een  made  more 
specific  In  the  respect  complained  of,  when 
all  its  provisions  relating  to  the  description 
and  construction  of  the  curb  are  considered 
together  it  is  sufficiently  definite,  and  the 
court  did  not  err  in  overruling  the  objection 
to  It  on  that  account.  Chicago  Union  Traction 
Co.  T.  City  of  Chicago,  207  111.  644,  69  N.  E. 
849. 

It  Is  next  objected  that  there  is  a  variance 
between  the  first  resolution  of  the  board  of 
local  Improvements  and  the  ordinance  as  to 
the  extent  of  the  improvement  The  resolu- 
tion provides  for  the  improvement  of  West 
Fifteenth  street  between  certain  points  men- 
tioned, "and  the  roadways  of  all  intersecting 
streets  and  alleys  extended  from  the  curb 
line  to  the  street  line  produced,  on  each  side 
of  said  West  Fifteenth  street"  among  other 
things,  by  constructing  a  granite  concrete 
combined  curb  and  gutter  on  each  side  of 
the  roadway.  The  ordinance  provides  for  the 
construction  of  the  curb  and  gutter  on  each 
side  of  the  roadway  except  across  the  road- 
ways of  intersecting  streets  and  alleys.  This 
precise  question  was  before  this  court  to  Ly- 
man V.  Town  of  Cicero,  222  IlL  379,  78  N.  E. 
830,  and  It  was  there  held  that  this  did  not 
constitute  a  variance. 

The  estimate  of  the  engineer  of  the  cost  of 
the  improvement  after  describing  the  location 
and  character  of  the  proposed  Improvement 
concluded: 

"Indnding  labor,  materials,  and  all  other  ex- 
penses attending  the  same,  viz.: 

Estimate. 

Granite  concrete  combined  curb  and  gutter 
on  cinders,  7,300  lineal  ft,  at  70 
cents    f  5,110  00 

Paving  with  asphalt  on  six  inches 
of  Portland  cement  concrete, 
swept  with  natural  hydraulic  ce- 
ment, 11,600  sq.  yds.  at  $2.50. ...     29,000  00 

Adjustment  of  sewers,  catch-basins, 
and  manholes,  and  constructing 
four  new  catch-basins 1,390  00 

Total $35,500  00 

"C.  D.  Hill,  Enghieer." 

It  is  contended  "and  all  other  expenses  at- 
tending the  same"  Is  broad  enough  to  in- 
clude expenses  required  by  section  94  of  the 
local  Improvement  act  (Laws  1897,  p.  134), 
to  be  paid  by  the  city  out  of  its  general  fund. 
Section  10  (page  105)  of  the  act  requires  the 
engineer  to  certify  that  In  his  opinion,  the 
estimate  does  not  exceed  the  probable  cost 
of  the  improvement  proposed,  "and  the  law- 
ful expenses  attending  the  same."  Here  the 
engineer's  certificate  uses  the  expression  "all 
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other  expenses"  Instead  of  the  "lawful  ex- 
penses" attending  the  same,  yet  the  items  con- 
tained In  the  certificate  that  make  up  the 
total  estimate  show  conclusirely  that  there 
is  not  Included  In  the  estimate  any  costs  or 
expenses  not  proper  to  be  Included  therein. 
The.  objection  on  this  ground  was,  therefore, 
not  well  taken. 

The  fourth  and  last  objection  of  appellant 
Is  that  the  provisions  of  the  local  Improve- 
ment act  relating  to  notice  are  unconstitu- 
tional, because,  it  is  claimed,  they  do  not 
provide  for  notice  to  the  owner  of  property 
assessed.  This  question  was  decided  contrary 
to  appellant's  contention  In  Citizens'  Savings 
Bank  v.  City  of  Chicago,  215  111.  174,  74  N. 
a  115. 

The  county  court  did  not  err  in  overruling 
appellant's  objections  and  rendering  judg- 
ment of  confirmation,  and  Its  Judgment  Is 
aflBrmed. 

Judgment  affirmed. 

CARTER,  J.,  took  no  part  In  the  decision 
otthiscase^ 


(22B  111.  1S8) 

GRACE  &  HTPE  CO.  v.  SANBORN. 
(Supreme  Court  of  Illinois.    Dec.  22,  1906.) 

1.  Fleadino  —  Deciabatior  —  Defects  — 

AlDEB    BY   VkBDICT. 

A  declaration  in  an  action  for  injuries  to 
an  employe  by  the  fall  of  a  derrick,  which  al- 
leges that  the  derrick,  by  reason  of  "the  care- 
lessness and  negligence"  of  the  employer,  fell  on 
the  employs,  is  good  as  against  the  objection 
that  it  fails  to  state  in  what  way  the  employer 
was  negligent,  raised  by  a  request  for  an  instruc- 
tion at  the  close  of  the  evidence  and  by  a  motion 
in  arrest,  for  the  defect  is  cured  by  tiie  verdict. 
[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  39.  Pleading,  {!  1451,  1452.  1454.] 

2.  Mastto  and  Servant— Injubt  to  Sekv- 
AHT— Assumption  off  Risk— QinsTiow  fob 

JUBt. 

In  an  action  for  injuries  to  an  employs  by 
the  fall  of  a  derrick  because  insufficiently  an- 
chored, evidence  examined,  and  held  that  the 
question  of  the  employe's  assiunption  of  risk 
was  for  the  jury. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  34.  Master  and  Servant,  U  1005,  lOOS-' 
1088.] 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  Fred  0.  Sanborn  against  the 
Grace  &  Hyde  Company.  From  a  Judgment 
of  the  Apikeilate  Court,  affirming  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

This  is  an  appeal  from  the  Judgment  of 
the  superior  court  of  Cook  county  against 
appellant  for  $21,450  in  favor  of  appellee, 
rendered  November  11,  1904,  on  a  verdict 
In  an  action  for  personal  Injury.  The  origi- 
nal declaration  contained  only  one  count,  to 
which  the  defendant  filed  a  plea  of  not  guil- 
ty. By  leave  of  court  plalntlfC  filed  two  ad- 
ditional counts,  the  first  of  which  he  with- 
drew In  c^en  court  before  any  evidence  was 
offered  before  the  Jury.   The  second  addition- 


al count  alleged  that  the  defendant  was  en- 
gaged in  the  business  of  constructing  a 
building  at  Folk  street  and  Pacific  avenue, 
Chicago,  and  that  on  or  about  the  27th  day  of 
December,  1901,  "plaintiff  was  employed  by 
defendant  In  the  capacity  of  a  laborer  to  do 
certain  work  for  defendant  upon,  in,  around, 
and  near  mli  building,  and  near  to  a  cer- 
tain derrick  that  was  then  and  there  in  tbe 
possession  of,  and  being  used  and  operated 
by,  defendant  to  unload  certain  Iron  colunms 
and  other  Ironwork  from  a  car  standing  upon 
a  track  near  said  building;  that  while  plain- 
tiff. In  the  exercise  of  ordinary  care  on  bis 
part,  was  in  the  necessary  discharge  of  his 
duty  as  an  employs  of  defendant  at  and  near 
said  building,  said  derrick,  by  reason  of  tbe 
carelessness  and  negligence  of  defendant, 
fell  down"  upon  the  plaintiff,  and  injured  him. 
The  case  came  to  trial  on  the  original  decla- 
ration and  this  second  additional  count  June 
21, 1904.  At  the  close  of  plaintiff's  evidence, 
defendant  moved  to  exclude  all  the  evidence 
from  the  Jury,  and  instruct  it  to  find  a  ver- 
dict of  not  guilty.  This  motion  was  denied. 
The  defendant  declined  to  introduce  any 
evidence,  and  announced  that  It  rested  i(3 
case.  Thereupon  it  renewed  and  urged  Its 
motion  to  direct  a  verdict  for  the  defendant, 
which  was  again  denied.  One  instruction 
was  given  at  the  request  of  plaintiff,  and 
34  at  the  request  of  the  defendant  One  of 
the  instructions  given  for  the  defendant  li^ 
structed  the  Jury  that  the  plaintiff  could  not 
recover  under  the  count  In  the  original  dec- 
laration, and  that  as  to  that  count  the  ver- 
dict should  be  not  guilty.  The  plaintiff  ex- 
cepted to  the  giving  of  this  last  instruction. 
The  court  refused  six  instructions  for  the  de- 
fendant After  verdict  motions  for  new  trial 
and  in  arrest  of  Judgment  were  overruled 
by  the  court  On  appeal  the  verdict  and 
Judgment  of  the  trial  court  were  sustained 
by  the  Appellate  Court  Defendant  there- 
upon appealed  the  cause  to  this  court 

F.  J.  Canty,  E.  E.  Gray,  and  J.  C.  M. 
Clow  (H.  E.  Long,  of  counsel),  for  appellant 
John  F.  Waters,  for  appellee. 

CARTER,  J.  (after  stating  the  facts).  The 
case  went  to  the  Jury  only  upon  the  second 
additional  count  set  out  in  the  preceding 
statement,  and  it  Is  insisted  that  It  stated  no 
cause  of  action.  The  alleged  defect  in  this 
count  was  raised  by  a  request  for  an  Instruc- 
tion at  the  close  of  the  evidence  to  take  the 
case  from  the  Jury,  and  also  by  a  motion  in 
arrest  of' Judgment.  Its  sufficiency  was  not 
challenged  by  demurrer.  The  rule  is  differ- 
ent when  the  sufficiency  of  a  count  in  a  dec- 
laration la  raised  by  demurrer  than  when  it 
is  questioned  upon  appeal.  Declarations 
which  may  be  defective  statements  of  a 
cause  of  action,  which  on  a  proper  demurrer 
would  be  held  defective,  may  be  good  after 
verdict.  "A  verdict  will  aid  a  defective 
statement  of  a  cause  of  action  by  supplying 
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imtAs  defectively  and  Imperfectly  stated  or 
«mltted  wblch  are  within  the  general  terms 
of  the  declaration."  Sargent  Co.  t.  Baublls, 
215  IlL  428,  74  N.  B.  455.  "Defects  and  omis- 
sions In  pleadings,  In  substance  or  form, 
which  'would  have  been  available  on  demur* 
per,  are  cured  by  the  verdict  where  the  Is- 
sues Joined  are  such  as  necessarily  require 
proof  of  the  facts  so  defectlvly  presented, 
And  without  which  proof  It  Is  not  to  be  pre- 
sumed that  the  court  would  have  directed  or 
the  Jury  would  have  given,  the  verdict" 
Baltimore  &  Ohio  Southwestern  Ry,  Co.  v. 
Keck,  185  III,  400,  67  N.  E.  197.  It  Is  here 
Insisted  that  the  count  la  question  does  not 
state  in  what  way  appellant  was  negligent, 
bnt  after  verdict  the  defect  would  be  cured 
under  the  rule  laid  down  In  the  case  last 
cited.  See,  also,  Consolidated  Coal  Co.  v. 
Schelber,  1C7  111.  539,  47  N.  B.  1052;  Keegan 
T.  Klnnare,  123  111.  280,  14  N.  B.  14.  In  the 
authorities  chiefly  relied  on  by  appellant  the 
question  here  under  discussion  was  raised  by 
demurrer.  The  facts  and  pleadings  are  so 
different  In  the  case  of  Klawlter  v.  Jones, 
219  111.  626,  76  N.  E.  C73,  that  that  case  does 
not  uphold  the  contention  of  appellant  In 
Sargent  Co.  v.  Baublls,  supra,  we  said  (page 
432,  215  UL,  and  page  45G,  74  N.  E.):  "The 
negligence  alleged  is  that  the  defendant  neg- 
ligently and  carelessly  permitted  the  grind- 
stone to  be  and  remain  In  a  defective  and 
dangerous  condition,  and  there  is  no  state- 
ment what  defect  existed  in  It  or  bow  or 
why  It  was  dangerous.  This  objection  to 
the  generality  of  the  statement  without 
setting  out  the  nature  of  the  alleged  defect 
is  one  that  should  have  been  taken  by  de- 
murrer, and  the  defect  was  cured  by  the  ver- 
dict" In  our  opinion  the  second  additional 
count  after  verdict  was  sufficient  to  sustain 
the  action. 

It  Is  further  urged  that  appellee  could  not 
recover  because  he  assumed  the  risk  of  the 
accident  The  plaintiff  was  a  structural  Iron 
worker,  having  been  engaged  In  that  class  of 
work  only  about  CS  days  before  his  injury. 
In  the  early  part  of  the  month  in  which  the 
accident  happened  he  worked  for  the  defend- 
ant but  at  that  time  had  nothing  to  do  with 
the  derrick  by  which  he  was  afterwards  in- 
jured. He  then  quit  end  came  back  three 
days  before  his  Injury.  The  derrick  In  ques- 
tion was  what  is  known  as  a  grasshopper  or 
three-legged  derrick,  standing  about  16  or 
18  feet  high,  with  a  boom  25  or  30  feet  long. 
The  legs  were  anywhere  from  8x8  to  10x10 
Inches  square;  the  boom  was  10x10  to  12x12 
Inches  square;  the  sills  under  the  derrick 
were  from  8x8  to  8x10  inches.  There  Is 
testimony  tending  strongly  to  show  that 
when  this  derrick  was  being  placed  where 
it  then  stood,  the  man  in  charge  told  the 
workmen  to  place  Iron  beams  upon  the  hind 
or  stiff  les,  so  as  to  hold  It  firmly  In  place 
while  It  was  being  used,  at  the  same  time 
Indicating  by  a  mark  bow  high  this  Iron 


ballast  should  be  piled;  that  wblle  tlie  work- 
men were  engaged  in  so  piling  the  ballast 
one  Frank  MIsho,  the  general  superintendent 
of  appellant  ordered  them  away  from  the 
work,  and  that  they  quit  piling  the  iron 
when  It  was  about  one-third  of  the  distance 
below  the  mark  indicated.  Appellant  claims 
that  the  evidence  shows  that  some  of  this 
Iron  ballast  was  changed  after  the  derrick 
bad  been  erected.  We  do  not  think  this  lat- 
ter claim  Is  sustained  by  the  record.  It 
Is  true  that  on  cross-examination  questions 
were  asked  of  some  of  the  plahitlff's  wit- 
nesses which  indicated  that  they  had.  In 
statements  theretofore  made  to  appellant 
stated  that  such  iron  ballast  bad  been  partly 
changed;  but  these  witnesses,  when  inter- 
rogated on  the  question,  denied  that  they  had 
ever  so  stated,  and  testified  that  so  far  as 
they  knew,  none  of  the  ballast  had  ever 
been  removed.  Appellant  did  not  attempt 
to  Impeach  them  on  this  point  There  is  al- 
so evidence  In  the  record,  uncontradicted, 
which  shows  that  some  days  previous  to  the 
accident  while  the  derrick  was  being  used 
In  moving  iron  beams.  It  tilted  partially  over, 
and  that  the  men  then  working  with  the 
derrick  quit;  one  of  them  telling  this  same 
superintendent  (Mlsho)  that  it  was  not  prop- 
erly weighted  down  or  guyed.  The  derrick 
was  not  fastened  In  any  way  with  guys. 
The  night  before  the  accident  one  of  the 
workmen  employed  in  managing  the  derrick 
informed  Superintendent  Mlsho  that  he 
thought  it  was  not  properly  weighted  or 
guyed.  In  both  these  instances  Mlsho  said 
that  the  derrick  was  all  right  There  Is 
nothing  In  the  record  to  Indicate  that  plain- 
tiff knew  anything  about  these  complaints  of 
the  workmen,  or  had  any  information  to  in- 
dicate that  the  derrick  was  not  entirely  safe. 
The  plaintiff  himself  testified  tht  he  was  not 
assisting  In  working  the  derrick  until  the 
morning  of  the  injury,  which  statement  Is 
corroborated  by  other  testimony.  One  of  the 
witnesses  for  plaintiff  testified  that  plain- 
tiff bad  something  to  do  In  assisting  with 
the  derrick  the  night  before  the  injury,  but 
we  think  a  careful  reading  in  his  testimony 
will  show  that  It  is  not  InconslsFtent  with 
plaintiff's  statement  that  he  worked  in  help- 
ing to  move  some  of  the  iron  pillars  near 
the  derrick  the  night  before,  but  did  not 
have  anything  to  do  with  the  derrick  until 
the  following  morning,  shortly  before  the 
accident  occurred;  that  on  that  morning  for 
the  first  time  he  was  sent  by  the  superintend- 
ent to  assist  In  lifting  up,  moving,  and  pla- 
cing certain  iron  columns  by  means  of  the  der- 
rick. The  very  first  iron  column  they  at- 
tempted to  move  that  morning  caused  the  der- 
rick to  tip  over.  It  appears  from  the  evidence 
that  It  tipped  over  either  from  insufficient  bal- 
lasting, or  from  failure  to  have  it  steadied ' 
by  guys.  In  falling  it  stnick  the  plaintiff  In 
the  back,  breaking  one  of  the  vertebne.  He 
was  then  33  years  old.    His  Injury  was  per- 
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Btanent,  the  lower  limbs  being  paralyeed,  and 
be  waa  never  afterward  able  to  control  tbe 
orinal  or  excretal  organs. 

It  is  obyious  from  this  brief  statement  of 
evidence  that  the  question  of  assumption  of 
risk  by  appellee  was  one  for  the  jurj  under 
pr<^>er  instructions,  and  not  of  law  for  the 
court  Pioneer  Construction  Co.  t.  Howell, 
189  111.  123,  69  N.  E.  535;  Llbby,  McNeill  & 
Libby  V,  Cook,  222  111.  206,  78  N.  B.  599; 
Gunning  System  v.  Lapointe,  212  111.  274, 
72  N.  B.  393;  Indiana.  Illinois  &  Iowa  R. 
Co.  T.  Otstot,  212  111.  429,  72  N.  E.  387.  The 
defect  in  the  erection  of  the  derrick  was  not 
■o  plain  and  obvious  that  it  would  be  known 
from  observation  by  a  reasonably  prudent 
man  in  the  situation  of  appellee.  He  could 
readily  see  that  there  were  no  guy  ropes  on 
the  derrick,  but  the  proof  tends  to  show  that 
If  it  had  been  properly  weighted  down  the  ac- 
cident would  not  have  occurred.  The  Jury 
found  from  the  evidence  that  the  derrick  fell 
by  reason  of  being  insufficiently  anchored  or 
guyed.  The  appellee  was  not  under  obliga- 
tion to  inspect  carefully  the  machinery  and 
surroundings  furnished  by  appellant 

We  do  not  agree  with  appellant  that  the 
reasoning  of  this  court  in  Illinois  Central  R. 
Co.  V.  Swift  213  111.  307,  72  N.  E.  737.  must 
cause  ns  to  hold  in  this  case  that  appellee 
cannot  recover.  In  that  case  the  Injury  of 
the  plaintiff  was  evidently  caused  by  bis 
own  neglect,  and  by  something  that  a  work- 
man with  his  experience  should  have  readily 
apprehended.  In  the  case  now  before  us  the 
plaintiff  could  not  tell,  from  the  brief  in- 
spection that  it  was  possible  for  him  to 
make  before  the  accident  occurred,  that  the 
derrick  was  not  sufficiently  weighted  down 
do  the  work  undertaken.  The  Jury  found 
that  the  accident  was  caused,  not  by  the 
carelessness  or  neglect  of  the  men  working 
at  the  derrick,  but  by  reason  of  the  fact  that 
It  was  not  properly  weighted  down  or  guyed. 

We  do  not  think  the  special  findings  of 
the  Jury  are  In  conflict  with  the  Instructions 
of  the  court  or  the  weight  of  the  evidence. 
The  Instructions  given  covered  fully  and 
favorably  for  appellant  the  law  in  the  case. 

The  judgment  of  the  Appellate  Court  will 
bo  affirmed.    Judgment  affirmed. 


(xs  m.  14*.) 

GAGE  T.  PEOPLE  ex  rel.  HANBERO, 
County  Treasurer. 

(Supreme    Court   of    Illinois.     Dec.    22,   1008. 

Rehearing  Denied  B'eb.  7,  1907.) 
1.  Municipal  Cobpohations  —  Spkciai,  As- 

BBSSMENT8— L«VT— St  ATDTK&— APPI.  tC  ATIO  N  . 

Hurd's  Rev.  St.  1903,  c.  24,  §  605,  pro- 
Tides  that  all  acts  and  parts  of  acts  in  oonfTict 
with  the  act  In  question  were  repealed,  pro- 
vided that  the  laws  subsisting  at  the  time  of 
tte  taking  effect  of  such  act  to  wit  June  14, 
1897,  should  continue  to  apply  to  all  proceed- 
ings for  the  confirmation  of  special  assessments 
or  special  taxes  for  local  improvements  which 
were  pending  in  any  court  in  the  state  at  the 
time  of  the  taking  effect  of  such  act  and  to 


all  proceedings  for  the  eollectien  af  any  defi- 
ciency under  past  levies,  and  to  all  proceed- 
ings for  new  assessments  made  in  lieu  of  others 
annulled  before  the  act  of  1897  took  effect  by 
•rder  of  some  court,  etc  Held  that,  where  an 
aaseasment  for  street  improvements  was  pendinK 
in  a  county  court  on  June  14,  1897,  and  another 
assessment  had  been  confirmed  prior  to  that  date, 
but  the  judgment  of  confirmation  was  reversed 
on  writ  of  error  after  such  date,  proceedings 
for  reassessment  were  not  controlled  by  the  act 
of  1897. 

2.  SaMB— JUDOMEKTS. 

Where  a  judpment  for  delinquent  fpedal 
assessments  recited  that  judgment  be  entered 
a^inst  the  tracts  or  lots  of  land  or  parcels  of 
tracts  or  lots,  as  the  case  mlRht  be,  and  as 
described  in  the  objections  filed  and  spt  forth  in 
the  attached  schedule,  which  was  made  a  part 
of  the  order,  for  the  sum  annexed  to  the  de- 
scription of  each,  being  the  amount  due.  etc.  it 
sufficiently  described  the  property  and  the 
amount  due.  as  required  by  Revenue  Act  S 
191  (Ivaws  1871-72,  p.  47). 

3.  Same— Costs— Printer's  Fees. 

A  judgment  directing  a  sale  of  land  for 
special  assessment.  coverinR  the  special  assess- 
ment, printer's  fees,  and  costs,  instead  of  the 
special  assessment,  interest  penalties,  and  costs. 
as  provided  by  Revenue  .4ct.  i  191,  (Laws  1871- 
72.  p.  47).  was  not  fatally  defective  as  allow- 
ing a  double  recovery  of  printer's  fees. 

Appeal  from  Cook  County  Court;  Orrln  N. 
CJarter,  Judge. 

Application  by  the  people,  on  reliition  of 
John  J.  Hanberg,  county  treasurer  and  ex 
officio  collector  of  Cook  county,  for  Judgment 
and  an  order  of  sale  for  certain  delinquent 
special  assessments,  to  which  Henry  H.  Gage 
filed  objections.  Prom  a  judgment  In  favor 
of  petitioner,  objector  appeals.    Affirmed. 

P.  W.  Becker,  for  appellant  Robert  Red- 
field  and  John  M,  O'Connor  (James  Hamilton 
Lewis,  Corp.  Counsel,  of  counsel),  for  ap- 
pellee. 

WILKIN.  J.  This  is  an  application  by  the 
county  treasurer  and  ex  officio  collector  of 
Cook  county  for  Judgment  and  order  of  sale 
for  two.  delinquent  special  assessments  levied 
for  the  paving  of  Hamburg  street  and  Bonney 
avenue,  in  the  city  of  Chicago.  Henry  H. 
Gage  filed  objections  to  the  application  be- 
cause of  the  failure  to  comply  with  sections 
42.  CI,  and  84  of  the  local  Improvement  act 
of  June  14,  1897  (Laws  1897,  pp.  116,  122, 
130),  which  the  court  overruled,  and  rendered 
judgment  and  order  of  sale,  to  which  ap- 
pellant duly  excepted,  and  by  his  appeal 
brings  the  judgment  of  the  county  court  into 
review  In  this  court 

A  proceeding  was  commenced  in  1898,  un- 
der the  laws  then  in  force,  for  the  purpose 
of  levying  and  collecting  a  special  assessment 
for  the  paving  of  Hamburg  street  and  sub- 
jecting the  same  property  that  is  here  in- 
volved to  the  payment  of  said  Improvement 
The  final  judgment  was  entered  February  13, 
1890,  and  a  writ  of  error  was  sued  out  from 
this  court  to  the  county  court  of  Cook  coun- 
ty, which  resulted  in  a  judgment  reversing 
and  remanding  said  cause  March  12,  1901. 
Boyd  V.  ,Clty  of  Chicago,  187  111.  116,  68  N. 
EL  10&4.    The  cause  was  redocketed  in  the 
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coart  below,  and  on  May  13,  1901,  aa  ordor 
Teas  entered  vacating  the  Judgment.  A.  snp- 
plemental  petition  for  a  new  assessment  was 
filed  December  24,  1901,  based  on  an  ordi- 
nance passed  December  18,  1901.  Tbe  a»- 
sessmeot  roll  was  filed  May  10,  1002,  and 
Judgment  entered  thereon  January  10,  1003, 
and  a  warrant  certified  to  Ou  collector  Feb- 
maiT  28,  1905.  As  to  tbe  paTement  on  Bon- 
ney  arenne,  tbe  original  petition  was  filed 
June  23,  1898.  Tbe  objections  were  over- 
mled,  and  Judgment  entered  April  16,  1898. 
An  appeal  was  prosecuted  from  tbe  Judg- 
ment, and  tbe  same  waa  reversed  Febrnary 
X  1900.  A  supplemental  i)etItlon  was  filed 
December  24.  1901.  and  objections  sustained 
thereto  January  30,  1903.  A  second  sup- 
plemental petition  was  filed  September  22, 
1903,  and  final  Judgment  entered  tbereon 
January  25,  1904,  which  Judgment  was  af- 
firmed on  appeal  June  23,  1904.  Luslc  t. 
Chicago,  211  III.  183,  71  N.  K.  878.  There 
was  no  attempt  in  either  proceeding  to  com- 
ply with  sections  42,  61,  and  84  of  the  law 
of  1897,  and  tbe  principal  question  Is  wbetlier 
tbese  sections  have  any  application  to  tbe 
proceedings. 

SecUon  SO  of  the  act  of  1897  (Hard's  Rev. 
St.  1903,  p.  415,  c.  24.  |  605)  provides:  "All 
acts,  and  parts  of  acts,  in  conflict  \Yitb  this  act, 
are  hereby  repealed:  provided,  that  tbe  laws 
■ubslsting  at  tbe  time  of  the  taking  ettect 
of  the  local  improvement  act  of  June  14, 1897, 
ahall  continue  to  apply  to  all  proceedings 
for  tbe  condemnation  of  land,  or  tbe  confirma- 
tion of  special  assessments  or  special  taxes 
for  local  Improvements  which  were  pend- 
ing In  any  court  In  this  state  at  tbe  time  of 
the  taking  effect  of  the  local  hnprovement  act 
of  June  14,  1897,  and  to  all  proceedings  for 
the  collection  of  any  deficiency  under  past 
levies  already  made  under  any  laws,  existing 
at  the  time  of  the  talcing  effect  of  the  local 
Improvement  act  of  June  14,  3807;  and  also 
to  all  proceedings  for  new  assessments  made 
In  lieu  of  others  annulled  before  the  act 
concerning  local  improvements  of  June  14, 
1897,  took  effect,  by  order  of  some  court 
When  any  installment  of  an  assessment  con- 
flnned  under  prior  acts  shall  mature,  pro- 
ceedings to  return  tbe  same  delinquent,  and 
to  e(rtlect  the  same  shall  conform  to  tbe  provl- 
Blons  of  this  act  Where  proceedings  for 
local  Improvements  to  be  made  by  special 
tax  or  special  assessment,  shall  have  been 
bistltiited,  when  this  act  shall  take  effect 
and  where  tbe  assessment  provided  for  there- 
bi  has  not  been  confirmed  by  any  court  all 
fntnra  proceedings  thereunder  shall  be  as 
herein  provided,  with  tbe  same  effect  as  If 
mch  proceedings  bad  been  commenced  In 
accordance  with  the  provisions  bereln  pro- 
Tided." 

Tbo  Bonney  avenue  assessment  was  pend- 
ing In  the  county  court  on  June  14,  1897. 
The  Hamburg  street  assessment  bad  been 
confirmed  prior  to  that  date,  but  tbe  Judg- 
ueat  ct  conflrmatlon  was  subsequently  r«- 


veraed  by  this  court  on  writ  of  «Tor.  The 
record  la  silent  as  to  whether  the  writ  of 
error  was  sued  out  prior  to  June  14,  1897, 
or  subsequent  to  that  date,  but  In  determin- 
ing the  question  before  us  that  fact  Is  Im- 
material. We  think  tbe  record  sufficiently 
shows  that  both  of  tbe  special  assessment 
proceedings  were  at  the  time  of  the  tak- 
ing effect  of  the  act  of  June  14,  1897,  pend- 
ing In  a  court  of  this  state,  as  provided  in 
section  00,  and  therefore  all  future  proceed- 
ings were  to  be  governed  by  tbe  law  In  ex- 
istence prior  to  that  date,  and  It  was  there- 
fore not  necessary  for  tbe  appellee  to  comply 
with  sections  42,  61,  and  84  of  the  act  of 
1807. 

It  is  insisted  by  appellant  that  the  Judg- 
ment and  order  of  sale  entered  bereln  was 
not  in  compliance  with  section  101  of  the 
revenue  act  (Laws  1871-72,  p.  47),  for  the 
reason  that  it  was  entered  on  tbe  general 
record  of  tbe  county  court  and  made  no 
reference  to  tbe  tracts  of  land  and  tbe  sums 
annexed  to  each  sufficiently  to  Identify  the 
same.  Section  191  provides,  substantially, 
tbe  form  in  which  tbe  Judgment  shall  be 
entered.  Tbe  Judgment  recites  that  Judg- 
ment be  entered  against  tbe  tracts  or  lots 
of  land,  or  parts  of  tracts  or  lots,  as  tbe 
case  may  be,  as  described  In  tbe  objections 
filed,  and  as  set  forth  In  tbe  attached  sched- 
ule, which  is  made  a  part  of  tiie  order,  for 
tbe  sum  annexed  to  tbe  description  of  eacn, 
being  tbe  amount  due,  etc.  We  tbink  tbe 
Judgment  as  entered  sufficiently  described  the 
property  and  the  amount  due,  in  compliance 
with  the  requirement  of  the  statute. 

It  ia  next  objected  that  tbe  Judirincnt  and 
order  of  sale  covers  tbe  special  assessment 
printer's  fees,  and  costs,  Instead  of  the  spe- 
cial assessment  interest  penalties,  and  costs, 
as  provided  In  sectiota  191,  supra.  It  Is  in- 
sisted that  printer's  fees  are  not  mentioned 
in  tbe  statute,  and  hence  it  is  an  unauthor- 
ized departure  from  the  statute,  and  would 
allow  a  double  recovery  of  printer's  fees — 
once  under  the  term  "printer's  fees,"  and 
again  under  the  term  "costs."  We  think 
this  contention  is  exceedingly  technical.  It 
certainly  would  not  be  claimed  that  a  Judg- 
ment for  printer's  fees  could,  under  this  or- 
der, be  charged  against  appellant's  property 
twice.  The  term  "printer's  fees"  would  na- 
turally be  included  in  the  term  "costs,"  and 
tbe  mere  fact  that  it  was  repeated  in  the 
order  would  be  of  no  force  and  effect  against 
appellant  Gage  v.  People,  219  111.  3G9,  76 
N.  E.  49& 

Tbe  further  objection  is  made  that  there 
were  two  Judgments  rendered  In  this  case — 
one  on  August  3  and  another  on  August  5, 
1905.  Upon  an  inspection  of  tbe  record  we 
find  this  a  misapprehension.  Only  one  Judg- 
ment was  In  fact  Intended.  It  is  true  that 
In  tbe  certificate  of  tbe  clerk  it  Is  recited  that 
a  Judgment  was  rendered  on  tbe  5tb  of  August 
1905,  while  the  Judgment  in  the  record  Is 
dated  August  Sd.    This  Is  merely  a  mlstaks 
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•(  ttie  clerk,  and  haa  rto  effect  wbateror  np- 
on  the  Judgment  aa  rendered. 

We  find  no  reversible  tf ror,  and  the  Judg- 
ment of  the  county  court  will  be  afflrmed. 

Judgment  afiSrmed. 

CARTER,  3^  took  no  part  In  the  decision 
ot  this  case. 


(as  ni.  149.) 

FLBMINO  T.  ROSS  et  al. 
(Snpreme  Court  of  Illinois.    Dec.  22,  1908,    Re- 
hearing Denied  Feb.  7,  1907.) 

JT^>olaln^— Mkbgeb  and  Bab— Joikt  Oblioa> 

HON— Pabtnbeship, 

Hurd's  Rev.  SL  1905,  c  76,  J  8,  p.  1253, 
declares  that  joint  obligations  and  covenants 
shall  be  talien  and  held  as  Joint  and  several 
oblimtions  and  covenants.  Chapter  110,  (  9, 
p.  1D32,  provides  that  if  summons  or  capias  is 
served  on  one  or  more,  but  not  all  of  the 
defendants,  plaintiff  may  proceed  to  judgment 
against  those  served,  and  may,  afterwards,  have 
a  summons  in  the  nature  of  a  scire  facias 
against  the  defendant  not  served,  to  show  cause 
why  he  should  not  be  made  a  party  to  tlie 
Judgment,  whereupon  he  may  present  the  same 
defense  as  he  might  have  at  the  original  hear- 
ing. Held,  that  recovery  of  a  judgment  against 
one  member  of  a  copartnership  in  an  action 
against  him  alone  at  a  time  wnen  his  copart- 
ners were  nonresidents  of  the  state,  and  without 
tbe  Jurisdiction  of  the  court  was  a  merger  of  the 
cause  of  action  on  the  partnership  obligation 
and  a  bar  to  any  further  action  tJiereon  against 
the  other  partners. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  30,  Judgment,  |  1145.J 

Appeal  from  Appellate  Court.  First  Dis- 
trict. 

Action  by  Alice  O.  Fleming  against  Henry 
01  Ross  and  others.  From  a  Judgment  of 
the  Appellate  Court  affirming  a  Judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

Appellant  brought  an  action  In  assumpsit 
December  2,  1001,  against  Henry  C.  Ross,  Al- 
exander H.  Seelye^  and  D.  Flanner,  obtaining 
service  on  Ross  only.  Tbe  declaration  al- 
leged that  tlie  three  defendants,  by  tbe  name 
of  Flanner,  Seelye  &  Ross,  executed  two 
promissory  notes  on  December  27,  1890,  at 
Wausan,  Wis.,  payable  to  the  order  of  P.  B. 
Champagne,  each  for  tbe  sum  of  $4,332.33, 
due,  respectively,  one  and  two  years  after 
date.  Ross  pleaded  to  tbe  declaration  that 
this  waa  a  partnership,  and  not  an  individ- 
ual Indebtedness,  and  that  tbe  plaintiff  had 
sued  one  defendant,  Alexander  H.  Seelye, 
in  the  circuit  court  of  Cook  county,  at  tbe 
October  term,  1895,  on  these  notes,  and  ob- 
tained a  Judgment  thereon  in  full,  which 
Judgment  then  remained  In  full  force  and  ef- 
fect, as  tbe  defendant  was  ready  to  verify 
by  tbe  record.  To  this  plea  appellant  re- 
plied that  defendants  Ross  and  Flanner,  dur- 
ing all  of  said  action,  were  not  residents 
or  inhabitants  of  or  domiciled  in  tbe  state 
of  Illinois;  tliat  Ross  was  then  a  resident 
and  domiciled  In  tbe  state  of  California.  A 
general  demurrer  was  flled  to  this  replication. 
la  January,  1006,  Jury  was  waived,  and  the 


cftuse  submitted  to  Oie  court  Tb«  court  i 
tained  the  general  demurrer,  and  held  that 
the  plea  filed  by  Ross  constituted  a  bar  to 
tbe  recoveiT.  Plaintiff  elected  to  stand  t>7 
her  r^lication,  and  Judgment  was  given  for 
defendant  The  Appellate  Court;  upon  ap- 
peal, affirmed  the  Judgment  of  tbe  low^ 
court  Appeal  was  then  prosecuted  to  this 
court 

Moses,  Rosenthal  &  Kennedy,  for  appellant, 
Arthur  Humphrey,  for  appellees. 

CARTER,  J.  (after  stating  the  facts).  The 
sole  question  presented  in  this  case  is :  What 
is  the  effect,  as  to  the  other  copartners,  of  the 
recovery  of  a  Judgment  In  this  state  against 
one  member  of  a  copartnership  in  an  action 
brought  against  him  alone,  at  a  time  when  bis 
copartners  were  nonresidents  of  the  state,  and 
were  without  the  Jurisdiction  of  the  court? 
Is  the  recovery  of  such  a  Judgment  a  merger 
of  the  cause  of  action  upon  the  partnership 
obligation  and  a  bar  to  any  further  action 
thereon  against  the  other  partners?  This 
court  has  passed  on  this  question  several 
times  in  previous  decisions,  but  It  is  earnestly 
Insisted  that.  In  most  of  these  cases,  tbo 
I>oInt  was  not  necessary  for  the  decision  of 
the  case,  and  a  most  careful  review  of  these 
cases  has  been  presented  by  counsel  to  demon- 
strate this  fact  It  is  admitted  that  In  some 
of  tbe  cases  tbe  point  was  squarely  before 
the  court  but  It  Is  argued  that  tbe  great 
weight  of  authority  In  other  Jurisdictions  Is 
so  strongly  agnlnst  the  rule  laid  down  In  this 
state,  that  this  court  should  reconsider  and 
modify  those  decisions  so  far  as  they  apply 
to  the  point  in  question. 

Tbe  rule  is  well  settled  that  by  the  common 
law  a  Judgment  on  a  Joint  obligation  against 
one  or  more  Joint  obligors  is  a  bar  to  an  ac- 
tion against  any  other  Joint  obligor  or  obli- 
gors, or  agahist  all  the  obligors  Jointly.  This 
rule  Involves  not  only  the  doctrine  of  res 
Judicata,  but  also  that  of  merger.  "Tbe  Judg- 
ment being  a  higher  order  of  security  than 
the  simple  obligation,  the  entire  cause  of 
action  Is  merged  in  the  Judgment"  24  Am. 
&  Eng.  Ency.  of  Law  (2d  Ed.)  p.  760,  and 
cases  there  cited.  See,  also,  Jansen  ▼.  Grim- 
Shaw,  125  III.  4GS,  17  N.  B.  850,  and  cases 
cited.  In  1845  a  law  was  enacted  holding 
that  all  Joint  obligations  and  covenants 
should  be  taken  and  held  as  Joint  and  several 
obligations  and  covenants.  Hurd's  Rev.  St 
1905,  a  76,  S  8,  p.  1253.  In  the  same  year 
another  law  was  enacted  providing  that  if 
summons  or  capias  is  served  on  one  or  more, 
but  not  on  all  of  the  defendants,  the  plaintiff 
may  proceed  to  trial  and  Judgment  against 
the  defendant  or  defendants  on  whom  the 
process  is  served,  and  the  plaintiff  may, 
at  any  time  afterwards,  have  a  summons 
in  the  nature  of  a  scire  facias  against  tbe  de- 
fendant not  served,  to  cause  him  to  appear  In 
said  court  and  show  cause  why  he  should 
not  be  made  a  party  to  tbe  Judgment  where- 
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upon  snch  defendant  may  present  the  same 
defense  as  be  mlgbt  hare  done  at  the  original 
bearing.  Kurd's  Rev.  St.  1906,  c  110,  S  9,  p. 
1532.  In  December,  1845,  this  court,  without 
referring  in  any  way  to  these  two  acts,  held 
in  the  case  of  Wann  t.  McNnlty,  2  Oilman, 
8S6.  43  Am.  Dec.  58,  that  a  judgment  against 
one  member  of  a  firm  for  a  debt  due  from 
the  Ann  constitnted  a  bar  to  a  recovery 
against  the  other  members.  In  1864,  In  the 
case  of  Thompson  t.  E2mmert,  16  111.  415,  it 
was  again  decided  that  If  a  Judgment  was 
obtained  against  one  partner,  a  second  action 
could  not  be  maintained  against  another  part- 
ner. See,  also,  Moore  y.  Rogers,  10  HI.  347; 
Mitchell  V.  Brewster,  28  111.  163;  People  t. 
Harrison,  82  111.  84;  Schott  t.  Youree,  142 
IlL  233,  31  N.  E.  691;  Vteeea.  Judgm.  (4th 
Ed.)  §{  231,  234,  InclnslTe ;  1  Cbltty,  PI.  14th 
Am.  Ed.)  •42.  *43.  In  Sandusky  v.  Sldwell, 
173  111.  493,  60  N.  E.  1003.  It  was  held  that 
neither  said  section  3  of  chapter  76  nor  said 
section  0  of  chapter  110  applied  to  partner- 
ships. This  was  afterwards  modified  In  Sher- 
burne V.  Hyde,  186  111.  680,  57  N.  E.  776,  to 
the  effect  that  said  section  9  did  apply  to 
partnership  contracts  and  obligations,  but 
this  court  again  reafllrmed  Its  former  holding 
that  said  section  3  had  no  reference  to  part- 
nerdilps.  It  Is  doubtless  true,  as  nrged  by 
appellant,  that  In  Coates  t.  Preston,  106  111. 
470,  the  point  now  under  consideration  was 
not  essential  to  the  decision,  and  what  was 
there  said  might  not  by  Itself  be  considered 
binding;  but  In  Sherburne  ▼.  Hyde,  supra, 
that  case  was  considered,  among  others.  In 
reaching  a  conclusion  on  the  iK>int  In  question, 
and  we  again  sanctioned  the  doctrine  which 
counsel  now  claim  was  dictum.  We  cannot 
agree  with  appellant  that  there  Is  anything 
In  Finch  v.  Gallgher,  181  111.  625,  64  N.  E. 
611,  which  tends  to  uphold  her  contention. 
On  the  contrary,  we  think  the  doctrine  laid 
down  In  Sherburne  y.  Hyde,  supra,  Is  there 
plainly  recognized. 

Counsel,  In  their  briefs,  admit  that  If  Joint 
debtors  of  a  co-partnership  who  are  really 
residents  of  the  state  at  the  time  of  the  ac- 
tion, even  though  temporarily  without  the 
Jurisdiction  of  the  court,  were  not  made  par- 
ties defendant,  and  Judgment  was  obtained 
against  one  partner  for  the  debt,  such  Judg- 
ment could  be  pleaded  In  bar;  but  they  In- 
sist that  this  should  not  be  the  construction 
when  the  partners  who  are  not  made  parties 
defendant  are  actually  not  residents  of  the 
state,  and  not  subject  to  the  Jurisdiction  of 
the  court  We  cannot  see  how  they  cart  place 
such  a  construction  upon  the  statute.  Cer- 
tainly the  case  of  Finch  v.  Gallgher,  supra. 
In  all  Its  reasoning  leads  to  the  contrary 
conclusion.  Appellant  relies  upon  and  cites 
tbe  American  and  English  Encyclopedia  of 
I/aw— volume  24  (2d  Ed.)  p.  760— as  holding 
that  It  has  been  recognized  that  where  obli- 
gors are  not  residents  of  the  same  state  or 
within  tbe  process  of  any  court  where  tbe  suit 


could  be  brought,  the  holder  of  the  obliga- 
tion should  not  be  deemed  to  have  waived  hl« 
claim  or  remedy  against  any  joint  obligor  by 
reason  of  a  separate  suit  against  another  joint 
obligor.  Immediately  thereafter,  on  page 
761,  this  same  authority  lays  down  tbe  rule 
that  where  a  Judgment  Is  recovered  against 
one  of  two  or  more  partners  upon  a  part- 
nership obligation,  such  a  judgment  Is  a  bar 
to  a  subsequent  snit  against  tbe  other  part- 
ner or  partners,  or  against  all  of  tbem  joint- 
ly, clthig  In  support  of  this  statement  Wann 
y.  McNulty,  supra,  and  Thompson  v.  Em- 
mert,  supra.  We  have  examined  carefully 
the  numerous  authorities  cited  from  other 
Jurisdictions  on  the  question  in  tbe  exhaus- 
tive brief  of  counsel,  but  do  not  deem  It 
necessary  to  discuss  them  In  detail.  It  Is 
sufficient  to  say  that  they  cannot  be  con- 
sidered even  persuasive  when  tbe  question 
has  been  squarely  decided  by  this  court  Tbe 
argument  that  the  sections  of  the  statute 
referred  to  as  construed  by  this  court  are 
unjust  and  Inequitable  Is  a  question  for  the 
Legislature,  and  not  for  the  courts.  How- 
ever unfortunate  to  appellant  it  may  be  that 
having  recovered  Judgment  against  one  part- 
ner only,  this  Judgment  must  be  held  to  con- 
stitute a  bar  to  all  actions  against  the  other 
partners,  that  Is  In  accordance  with  the  hold- 
ing of  this  court  since  1845.  "After  repeated 
decisions  on  the  same  point  by  this  court  the 
maxim  'stare  decisis'  should  prevail,  it  being 
for  the  best  interests  of  society  that  there 
should  be  some  i)ermanency  In  Judicial  deci- 
sions so  that  the  law  may  be  known,  and 
when  known,  pursued  and  obeyed.  It  should 
be  a  shield  and  a  guide,  and  not  a  snare, 
for  those  who  may  come  within  Its  opera- 
tion."   Hopkins  y.   McCann.   19   IlL   113. 

The  Judgment  of  the  Appellate  Court  must 
be  affirmed. 

Judgment  affirmed. 


(226  III.  1S4V 

SNYDACKER  et  al.  y.  VILLAGE  OF  WEST 
HAMMOND. 

(Supreme    Court   of   Illinois.      Dec.    22.   1900. 
Behearins  Denied  Feb.  8,  1907.) 

1.   MtmiOIPAl    OOBPOBATIONS    —    PUBLIC    IM- 
PB0VEMEKT8 — SEWEBS— REASONABLENESS    OF 

Impbovemeht. 

On  an  application  by  a  village  for  the 
confirmation  of  a  special  assessment  to  pay  for 
a  pamping  station  and  Hystem  of  sewers,  it  ap- 
peared that  the  ordinance  created  a  drainage 
district  comprising  about  one-third  of  the  area 
of  the  viilaue ;  that  tho  estimated  cost  of  the 
improvement  was  $123,774,  the  assessments  rang- 
ing from  $12.50  to  $54.75  on  each  lot;  that 
the  village  contained  about  4.500  inhabitants, 
and  was  not  thicldy  settled ;  many  of  the  lots 
beine  vacant  and  unimproved;  and  the  scattered 
baildings  being  mostly  small  cottages.  It  was 
shown  that  there  was  but  one  street  which  was 
paved  or  had  sidewailis,  but  that  the  land  was 
practicall.v  level,  and  that  in  the  spring  and 
fall  surface  water  overflowed  the  streets,  wash- 
ing away  paths  and  tearing  out  culverts,  so 
that  tbe  cost  to  the  village  was  from  $1,600  to 
$2,0(X)  a  year  to  open  ditches  and  restore  ciU- 
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verts.     Held,  that  !t  was  not  shown  that  the 
ordinance  was  void  as  unreasonable. 

2.  Same— Assessments. 

The  fact  that  certain  lots  were  included  in 
a  district  assessed  for  the  construction  of  a 
main  sewer  in  a  village  was  no  objection  to  a 
further  assessment  of  such  lots  for  the  cost  of 
constructing  a  system  of  sewers  to  connect  such 
lots  with  the  main  sewer. 

3.  Same— Application    fob    Confibmatior— 
Evidence — Admissibilitt. 

On  an  application  by  a  village  for  the  con- 
firmation of  a  special  assessment  for  a  system 
of  sewers,  there  was  no  error  in  sustaining  an 
objection  to  a  question  to  the  president  of  the 
board  of  local  improvements  as  to  what  he  in- 
cluded in  the  sum  estimated  to  be  the  cost 
of  levying  and  collecting  the  assessment,  and 
whether  he  did  not  include  illegal  items. 

4.  Same. 

On  an  application  by  a  village  for  the 
confirmation  of  a  special  assessment  for  a  sys- 
tem of  sewers,  evidence  on  behalf  of  the  prop- 
erty owners  that  other  property  in  the  village 
would  be  benefited  by  the  construction  of  the 
improvement,  which  property  was  omitted  from 
the  district,  was  properly  excluded  where  there 
was  no  offer  to  prove  that  the  property  had  or 
ever  would  have  any  connection  with  the  sewers 
or  any  right  to  drain  into  them. 

6.  Same— Objections. 

On  an  application  by  a  village  for  the 
confirmation  of  a  special  assessment  for  a  sys- 
tem of  sewers.  Including  a  pumping  station,  it 
appeared  that  the  ordinance  provided  that  the 

{>umping  station  should  be  located  on  certain 
ots,  and  that,  in  fact,  such  lots  prior  to  the 
ordinance  had  been  purchased  by  the  village, 
and  the  property  owners  objected  to  the  con- 
firmation on  the  ground  that  property  could  only 
be  acquired  for  such  station  by  condemnation 
and  special  assessment  on  the  property  benefited. 
Held,  that  the  objection  was  of  no  merit;  no 
one  having  questioned  the  legality  of  the  pur- 
chase, the  property  having  been  paid  for  by  the 
village,  and  the  use  contemplated  being  benefi- 
cial to  the  objectors. 

Appeal  from  Circuit  Court,  Cook  County; 
L.  C.  Ruth,  Judge. 

Application  by  the  village  of  West  Ham- 
mond for  the  confirmation  of  a  special  assess- 
ment against  the  lands  of  Bertha  Snydacker 
and  others,  to  pay  for  a  pumping  station 
and  system  of  sewers.  From  a  Judgment  con- 
firming the  assessment,  the  property  owners 
appeal.    Affirmed. 

Lackner,  Butz  &  Miller,  for  appellant. 
Samuel  K.  Markman  (Albert  Martin,  of  coun- 
sel), for  appellee. 

CARTWRIGHT,  J.  On  the  application  of 
appellee  for  the  confirmation  of  a  special 
assessment  to  pay  for  a  pumping  station  and 
system  of  sewers,  the  circuit  court  of  Cook 
county  overruled  objections  of  appellants 
which  were  of  a  nature  to  be  heard  and  de- 
cided by  the  court,  and  the  question  of  ben- 
efits was  then  submitted  to  a  Jury.  The  ver- 
dict was  in  favor  of  appellee,  whereupon  the 
court  entered  a  Judgment  confirming  the 
assessment,  and  this  appeal  followed. 

The  errors  assigned  relate  to  the  objec- 
tions heard  and  determined  by  the  court,  and 
no  error  Is  assigned  on  the  finding  of  the  Jury 
that  the  property  of  appellants  was  not 
assessed  more  or  less  than  it  will  be  benefited 


or  more  or  less  than  Its  proportionate  share 
of  the  cost  of  the  improvement 

The  first  objection  is,  that  the  ordinance  la 
unreasonable,  and  therefore  void.  It  pro* 
vides  for  the  construction  of  a  sewage  pump- 
ing  station  on  certain  lots  owned  by  appellee, 
with  a  system  of  main  sewers  and  lateral 
sewers  In  certain  streets,  and  creates  a  drain- 
age district  comprising  about  one-third  of  the 
area  of  the  village.  The  estimated  cost  of 
the  improvement  is  $123,774,  and  the  assess- 
ments range  from  $12.50  up  to  $54.75  on  each 
lot  The  lots  which  abut  upon  the  proposed 
sewer  are  assessed  $54.75  each,  and  the  large 
majority  of  the  lots  which  are  oft  the  lines 
of  the  sewers  are  assessed  $12.50  each.  The 
village  ctmtains  about  4,500  Inhabitants,  and 
is  but  sparsely  settled.  A  g^at  many  of  the 
lots  are  vacant  and  unimproved,  and  the 
scattered  buildings  are  mostly  small  frame 
cottages  occupied  by  unskilled  laborers. 
There  is  but  one  street  which  Is  paved  or 
has  sidewalks,  and  the  footwalks  on  other 
streets  are  cinder  paths.  Most  of  the  lots  are 
of  small  value  and  the  cost  of  the  Improve- 
ment in  proportion  to  sucb  value  Is  very 
great,  but  one  apparent  reason  for  the  small 
value  of  the  property  is  the  want  of  drainage 
and  the  low,  wet  nature  of  the  region.  The 
land  is  practically  level,  and  in  the  spring 
and  fall  the  surface  water  overflows  the 
streets,  washes  away  the  cinder  paths  and 
tears  out  culverts,  so  that  It  costs  the  village 
from  $1,600  to  $2,000  a  year  to  open  ditches 
and  restore  culverts.  There  are  sloughs  and 
low  places  where  the  land  Is  covered  with 
water  the  year  round  and  open  ditches  aflTord 
the  only  drainage.  If  we  should  determine 
the  question  merely  by  contrasting  the  great 
cost  of  the  improvement  with  the  character 
of  the  village  and  the  value  of  the  lots,  we 
would  be  inclined  to  bold  the  ordinance  un- 
reasonable and  oppressive,  but  we  are  satis- 
fled  from  the  evidence  that  the  value  of  the 
property  Is  largely  due  to  the  wont  of  drain- 
age, and  It  Is  not  denied  that  the  improve- 
ment will  benefit  the  property  to  the  extent 
of  the  assessment,  and  these  facts  should  be 
taken  into  consideration.  In  view  of  all  the 
circumstances  we  cannot  say  that  the  dis- 
cretion vested  In  the  village  autborlties  was 
abused  In  providing  for  this  system  to  im- 
prove the  existing  conditions. 

A  second  ground  on  which  the  ordinance  is 
claimed  to  be  unreasonable  and  void  is  that 
it  includes  in  the  drainage  district  a  portion 
of  the  property  of  the  appellants  which  was 
previously  Included  In  a  drainage  district  for 
the  construction  of  a  sewer  In  Lincoln  ave- 
nue, and  which  was  specially  assessed  for  the 
privilege  of  draining  Into  that  sewer.  Certain 
lots  assessed  in  this  proceeding  were  former- 
ly assessed  small  amounts,  of  $5.86  each,  for 
the  construction  of  a  large  sewer  In  Lincoln 
avenue.  If  property  not  on  the  line  of  a 
sewer  and  not  afforded  Immediate  connection 
with  it  is  to  be  assessed,  a  district  must  be 
created  and  provision  made  which  will  secure 
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to  Boch  property  the  privilege  of  draining 
Into  the  sewer  In  the  development  of  the 
system  of  sewers  for  the  municipality. 
These  lots  were  so  assessed,  and  now  a  new 
system  of  sewers  Is  created  to  connect  with 
and  drain  Into  the  Lincoln  avenue  sewer  to 
carry  the  water  from  the  district.  This  Is 
nothing  but  carrying  out  the  provisions  of 
the  prior  ordinance  securing  the  right  In  the 
future,  to  have  the  benefit  of  the  main  sewer 
on  Lincoln  avenue,  which  empties  into  the 
Grand  Calumet  river.  It  was  found  to  be  of 
some  benefit  to  the  lots  to  bring  them  nearer 
to  drainage  by  the  construction  of  the  first 
sewer,  and  In  determining  the  amount  of 
subsequent  assessments  the  amount  already 
assessed  should  be  taken  into  account  for  the 
purpose  of  equalizing  assessments  between 
different  lots.  It  Is  not  an  objection,  how- 
ever, to  the  assessment  to  pay  for  construct- 
ing  the  connecting  sewer  that  the  privilege 
of  connecting  has  already  been  the  subject  of 
a  special  assessment  against  the  property. 

Appellants  also  assign  as  error  rulings  of 
the  court  on  the  admission  of  evidence.  They 
asked  the  president  of  the  bo&rA  of  local  im- 
provements what  he  Included  In  the  sum  of 
$7,000  estimated  to  be  the  cost  of  levying  and 
collecting  the  assessment,  and  whether  he 
did  not  include  illegal  items,  and  objec- 
tions to  the  questions  were  sustained.  The 
amount  estimated  for  the  cost  of  making 
and  collecting  the  assessment  was  within  the 
6  per  cent  allowed  by  the  statute,  and  the 
amount  which  appellants  would  be  re- 
quired to  pay  would  not  depend  upon  the 
amount  estimated,  but  on  the  legitimate  items 
of  cost  An  estimate  Is  only  made,  for  the 
puri>ose  of  the  assessment  before  the  actual 
cost  Is  ascertained,  and  there  was  no  error 
in  the  ruling. 

Appellants  also  attempted  to  prove  that 
other  property  In  the  village  would  be  bene- 
fited by  the  construction  of  the  improvement 
which  they  say  was  arbitrarily  omitted  from 
the  district  and  they  were  not  permitted  to 
do  so.  Appellants  did  not  prove  or  offer  to 
prove  that  the  property  had,  or  ever  would 
bave,  any  connection  with  the  sewers  or  any 
right  to  drain  Into  them,  and  if  there  is 
neither  connection  nor  right  to  make  a  con- 
nection the  lots  could  not  be  assessed,  and 
they  were  not  entitled  to  prove  that  such  lots 
■were  omitted. 

The  ordinance  provides  that  the  pumping 
station  shall  be  located  on  certain  lots,  and 
It  was  proved  that  those  lots,  with  others, 
bad  been  purchased  by  the  village  and  It  bad 
received  a  conveyance  of  the  same  on  Novem- 
ber 10,  1905.  Appellants  do  not  contend  that 
appellee  did  not  own  the  lots,  but  they  say 
that  Inasmuch  as  property  can  only  be  ac- 
quired for  a  pumping  station  by  condemna- 
tion and  special  assessment  upon  the  prop- 
^ty  benefited,  the  title  to  these  lots  was 
not  legally  acquired.  Where  the  method  by 
which  property  shall  be  obtained  by  a  vil- 
lage has  been  prescribed  by  the  Legislature^ 


that  method  Is  exclusive,  and,  where  the  law 
provides  for  acquiring  property  by  condem- 
nation, a  village  cannot  acquire  it  by  private 
purchase,  which  would  lead  to  favoritism, 
corruption,  private  bargain,  and  the  exercise 
of  Improper  influence.  Village  of  Hyde  Park 
V.  Spencer,  118  111.  446,  8  N.  E.  846;  City  of 
Chicago  V.  Hayward,  176  111.  130,  52  N.  E. 
26.  In  this  case  the  deed  to  the  appellee  di- 
vested the  grantor  of  his  estate  and  vested  it 
In  appellee,  and  no  one  has  questioned  the 
legality  of  the  purchase  by  any  proceeding 
against  appellee.  The  ordinance  is  not  de- 
fective or  illegal  in  providing  for  the  acquisi- 
tion of  lots  for  the  pumping  station  by  pur- 
chase, but  It  merely  provides  for  locating 
the  station  on  property  already  owned  by 
appellee,  which  Is  Iieneficial  to  appellants. 
The  property  has  already  been  paid  for  by 
the  village,  when  If  it  were  necessary  to  ob- 
tain It  by  condemnation  and  special  assess- 
ment the  cost  of  the  improvement  would  be 
Increased.  It  Is  not  proposed  to  obtain  prop- 
erty by  an  Illegal  method,  and  appellants  will 
be  benefited  rather  than  injured,  by  devoting 
the  property  to  the  uses  of  the  drainage  dis- 
trict. 

The  judgment  Is  affirmed. 

Judgment  affirmed. 


(22S  III.  139) 

SCHELL  V.  WEAVER. 

(Supreme  Court  of  Illinois.    Dec  22,  1906. 
Rehearing  Denied  Feb.  7,  1907.) 

1.  Appeait— Decision  of  Intebmediate  Coubt 
— oonci-dsiveness. 

A  judgment  of  affirmance  by  the  Appellate 
Court,  allowing  a  claim  against  an  estate  for 
money  loaned,  is  conclusive  on  the  Supreme 
Court  upon  all  controverted  questions  of  fact. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  8  4268.] 

2.  EVIOENCB  —  COMPETENCT  —  ADIUSSIONS  BT 

Decedent. 

In  an  action  against  an  estate  for  money 
loaned  intestate,  not  based  on  a  written  agree- 
ment or  instrument  in  writing,  a  witness  to 
whom  intestate  made  admissions  against  his  in- 
terest as  to  what  he  owed  claimant  may  testify 
thereto. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  i  877.] 

8.  Same  — Adhissio:<s  Against   Interest  — 
Adhissibilitt. 

Where,  in  an  action  against  an  estate  for 
money  loaned  intestate,  it  Is  not  claimed  that 
there  was,  or  ever  bad  been,  any  writing  in  ex- 
istence evidencing  the  loan,  the  law  will  not 
presume  the  existence  of  better  evidence  than 
parol  testimony,  and  hence  evidence  of  admis- 
sions made  by  intestate  to  a  third  person  as  to 
such  loan  is  admissible. 

4.   Appeal  —  Evidence  —  Sufficiency  —  Re- 
view. 

The  sufficiency  of  evidence  is  a  question 
for  the  trial  and  appellate  courts,  and  will  not 
be  considered  by  the  Supreme  Court. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  3,  Appeal  and  Error,  i  4322.] 

6.  Limitation  op  Actions— Statute  of  Lim- 
itations—Burden OF  pboof. 

The  statute  of  limitations  is  an  affirmative 
defense,  and  a  claimant  against  an  estate  is  not 
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required,  in  tbe  tint  tnataoM,  to  prove  Uiat  bis 
claim  was  not  Imrred  by  limitations,  where  tbe 
administrator  invoked  tbe  statute. 

[E}d.  Note.— For  cases  In  point,  see  Cent  Dig. 
Toi.  88,  Limitation  of  Actions,  |  713.] 

Appeal  from  Appellate  Court,  Second  Dis- 
trict 

Action  by  Ellas  Weaver  against  William 
K.  Schell,  administrator  of  tbe  estate  of 
Tbomas  T.  Schell,  deceased.  From  a  judg- 
ment of  tbe  Appellate  Court  affirming  a  judg- 
ment in  favor  of  plaintiff,  defendant  appeals. 
Affirmed. 

Fred  ZIck,  for  appellant  Ralph  E.  Eaton, 
for  °  appellee. 

FARMER,  J.  This  is  an  appeal  from  tbe 
judgment  of  tbe  Appellate  Court  affirming  a 
judgment  of  the  circuit  court  allowing  a 
claim  in  tbe  sum  of  $1,200  against  tbe  es- 
tate of  Tbomas  T.  Scbell.  In  the  circuit 
court  a  jury  was  waived,  and  tbe  case  tried 
by  the  court  In  November,  1905.  The  claim 
of  appellee  was  filed  by  him  in  the  probate 
court  in  May,  1905,  and  is  itemized:  "To 
money  loaned,  $985.50;  to  interest  on  above 
loan  at  6  per  cent,  $230.90— total,  $1,216.90." 
Appellee  was  a  farm  laborer,  and  tbe  evi- 
dence tends  to  show  had  accumulated  a  few 
thousand  dollars,  which  be  loaned  out  De- 
ceased was  a  farmer,  and  the  appellee  bad 
worked  for  him  in  1888  or  1889,  or  a  part 
of  I>oth  those  years.  Tbomas  T.  Schell  died 
August  6,  1904.  At  that  time  appellee  was 
In  tbe  state  of  Pennsylvania,  and  did  not 
return  to  Illinois  until  April,  1905.  When 
be  went  to  Pennsylvania,  or  bow  long  be 
bad  been  gone  from  the  neighborhood  In 
which  deceased  lived  before  his  death.  Is  not 
shown  by  tbe  evidence.  Tbe  date  at  which 
tbe  loan  was  made  Is  not  stated  In  tbe  claim, 
nor  shown  by  other  evidence.  The  evidence 
offered  to  establish  the  claim  was  the  testi- 
mony of  Charles  F.  Michael.  He  testified  he 
bad  known  deceased  and  appellee  many 
years;  fbat  In  tbe  fall  of  1888  or  1880  de- 
ceased came  to  his  house,  and  hired  appellee 
to  work  for  bim;  that  appellee  worked  for 
deceased  through  tbe  fall  and  winter,  but 
witness  did  not  know  whether  be  worked 
longer;  that  some  time  In  May  or  June  pre- 
ceding tbe  death  of  Tbomas  T.  Scbell  the 
witness  met  blm  in  MllledgevUle,  and  Schell 
asked  the  witness  If  be  knew  where  appellee 
was,  and  said  that,  as  be  was  at  the  wit- 
ness' bouse  occasionally,  he  thought  be  might 
be  able  to  tell  him  where  he  was;  that  wit- 
ness replied  he  did  not  know  where  he  was; 
that  be  bad  left  bis  bouse  the  previous  Sep- 
tember, and  he  supposed  be  was  In  Pennsyl- 
vania. Tbe  witness  testified  Schell  then  said: 
"I  would  like  to  know  where  he  Is.  I  owe 
him  $1,000  borrowed  money  and  some  In- 
terest— about  $200.  I  am  ready  to  pay  it 
and  would  like  to  settle  with  him."  Wit- 
ness told  Scbell  If  be  owed  appellee  that 
much  he  would  be  sure  to  come  around  for 


It  some  day,  and  Schell  said,  "I  want  to 
know  where  he  Is  real  bad." 

It  Is  contended  by  appellant  that  this  evi- 
dence was  wholly  insufficient,  but  the  ques- 
tion of  the  weight  of  tbe  evidence  is  not 
open  to  review  by  ua.  Where  tbe  allowance 
of  a  (^alm  against  an  estate  does  not  require 
the  exercise  of  the  chancery  powers  of  tbe 
probate  court,  a  judgment  of  affirmance 
by  the  Appellate  Court  is  conclusive  on  tbia 
court  upon  all  controverted  questions  of 
fact,  tbe  same  as  In  other  actions  at  law. 
Hobbs  V.  Ferguson,  100  III.  232;  Belleville 
Savings  Bank  v.  Bornman,  124  IlL  200,  16 
N.  E.  210;  Bliss  V.  Seaman,  105  IlL  422,  46 
N.  E.  279.  Here  the  claim  was  for  money 
loaned,  and  did  not  reaulre  the  exercise  of 
any  of  the  probate  court's  equitable  powers. 

It  Is  also  contended  that  the  evidence  of 
the  witness  Michael  was  incompetent,  and 
that  tbe  trial  court  erred  in  bearing  it  over 
appellant's  objections.  Appellee's  claim  was 
not  based  upon  any  written  agreement  or 
Instrument  In  writing.  So  far  as  tbe  rec- 
ord shows,  no  writing  was  ever  made  by  tbe 
parties,  or  either  of  them,  to  evidence  tbe 
transaction.  Thomas  T.  Schell  being  dead, 
and  bis  administrator  defending  the  suit, 
disqualified  appellee  from  testifying  to  any< 
thing  occurring  before  the  death  of  tbe  ln> 
testate.  If  tbe  suit  bad  been  brought  against 
Scbell  In  bis  lifetime,  It  would  not  be  con- 
tended that  tbe  testimony  of  tbe  witness 
Michael  was  Incompetent  The  administra- 
tor stood  on  tbe  trial  in  tbe  place  of  and 
represented  the  intestate,  and  while  this  situ- 
ation prevented  appellee  from  testifying  In 
his  own  behalf,  we  know  of  no  rule  of  law 
that  rendered  admissions  made  to  third  par- 
ties by  the  Intestate  in  his  lifetime  against 
bis  Interest  incompetent  after  his  death. 

It  Is  also  claimed,  and  tbe  court  was  ask- 
ed to  hold  as  a  proposition  of  law,  that  tbe 
claim,  being  for  money  loaned  and  Interest 
thereon,  "presupposes  that  there  Is  better 
evidence  In  existence  of  such  loan  and  In- 
terest than  a  mere  admission  of  the  deceased 
of  such  loan  and  Int^est  to  a  person  not  the 
creditor  nor  a  representative  of  the  creditor." 
It  never  having  been  claimed  that  there  was, 
or  ever  had  be^i,  any  writing  In  existence 
evidencing  tbe  loan  or  Indebtedness,  tbe  law 
does  not  presume  tbe  existence  of  better  evi- 
dence than  parol  testimony.  The  court  did 
not  err  In  admitting  the  testimony.  Its 
sufficiency  was  a  question  for  tbe  trial  and 
appellate  courts. 

It  Is  also  said  that  appellant,  as  was  his 
duty  to  do.  Interposed  and  relied  on  tbe 
statute  of  limitations,  and  it  Is  urged  that 
tbe  court  erred  in  refusing  a  proposition  of 
law  asked  by  appellant,  to  tbe  effect  that 
the  cause  of  acUon,  having  accrued  to  ap- 
pellee on  an  oral  contract  more  than  five 
years  before  tbe  death  of  Tbomas  T.  Schell, 
was  barred  by  the  statute  of  limitations  un- 
less Schell  had  made  a  new  promise  to  par 
to  appellee^  or  some  one  representing  him. 
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Than  la  nottalnc  hi  tbiM  record  to  diow  tbart 
tbe  came  of  action  accrued  more  than  flra 
jeazB  tefore  tbe  death  of  Scbell.  Tbe  action 
havliis  originated  In  the  probate  court,  there 
wen,  of  coarse,  no  written  pleadings.  As 
•we  baT«  before  said,  tbe  claim  did  not  state 
tbe  date  of  the  alleged  loan.  The  fact  tbot 
leas  than  five  years'  Interest  was  charged 
for  the  loan  would  seem  to  indicate  that  tbe 
cause  of  action  did  not  accrue  more  than  five 
years  before  tbe  death  of  Scbell.  But  ap- 
pellee was  not  required,  In  the  first  Instance, 
to  prore  that  his  claim  was  not  barred  by 
the  statute  of  limitations.  That  was  an  af- 
flrmatlve  defense  of  appellant  By  luTOk- 
ing  the  statute  of  limitations,  he  assumed  tbe 
burden  of  proving  his  defense  His  position 
was  in  nowise  different  from  what  It  would 
bare  been  If  tbe  plea  had  been  written  and 
had  been  traversed  by  appellee.  Some  au- 
tborltlea  may  be  found  laying  down  a  dif- 
ferent role,  but  tbe  weight  of  authority  and 
tbe  better  and  more  logical  reason  are  to 
the  effect  that  tbe  statute  of  limitations  Is 
an  affirmative  defense,  and  tbe  burden  of 
proTiog  It  is  on  the  party  pleading  It.  Hun- 
ter T.  Hunter  (S.  a)  41  S.  B.  83,  90  Am.  St 
Rep.  668;  Bradner  on  Evidence,  p.  381;  Jones 
on  Brldenoe,  f  192;  8  Ency.  of  Br.  819-321; 
Bartelott  r.  International  Bank,  118  111.  259. 
»  N.  B.  886. 

We  hare  examined  all  the  errors  of 
law  raised  on  this  record,  and  are  of  tbe 
opinion  there  is  nothing  in  them  that  would 
Justify  us  in  reversing  tbe  Judgment  of  the 
Appellate  Court,  and  accordingly  It  la  af- 
flrmed. 

Jnegment  affirmed. 


(22S  ni.  iss.) 
HILL  r.  VIELB  «t  aL 

(Saprene  Court  of  Illinois.    Dec.  22. 18061    Be- 

bearinx  Denied  Feb.  12, 1907.) 

OouKFB— Appellate  Coubt— Illinois. 

In  a  suit  to  have  a  deed  absolute  on  its 
face  declared  a  mortgage  and  to  redeem  there- 
from, where  tbe  amount  Involved  is  less  than 
$1,000,  the  Judgment  of  the  Appellate  Court  is 
final  in  the  absence  of  a  certificate  of  import- 
ance. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Stilt  by  William  Hill  against  Jesse  F.  VIele 
and  others.  From  a  judgment  of  the  Ap- 
pellate Court  affirming  a  decree  dismissing 
the  bill,  complainant  appeals.  Appeal  dis- 
missed. 

Edward  C.  Fitch  (Joel  C.  Fitch,  of  coun- 
sel), for  appellant  U  D.  Lowell  and  D.  T. 
Smiley,  for  appellees. 

WILKIN,  J.  Tbe  complainant,  William 
Hill,  filed  bis  bill  In  the  circuit  court  of  Lnke 
comity  against  tbe  defendants,  Jesse  F.  Vieie, 
Charles  Jahnke,  and  Charlotte  Stroluich 
(known  as  Charlotte  Meier),  In  which  he  al- 
leged that  on  Deoeuiber  B,  1885,  he  was  tb* 
80N.Bi.-7 


owner  in  fee  simple  of  c«iAln  real  estata 
In  the  village  of  Barrlngton,  Lake  connty> 
which  be  occupied  as  a  homestead ;  tbat  OB 
April  4,  1896,  by  warranty  deed  he  conveyed 
the  premises  to  the  defendant  Charlotte 
Strobach,  which  deed,  while  In  form  an  ab- 
solute conveyance,  waa  Intended  to  operat* 
as  a  mortgage  to  secnra  $300  which  he  owed 
to  her,  and  also  to  secure  her  to  tbe  extent  of 
$400  which  be  waa  from  time  to  time  to  bor^ 
row  from  her,  making  a  total  of  |700;  that 
afterwards  sha  made  a  written  condition  of 
defeasance  declaring  said  deed  to  be  a  mort> 
gage ;  tbat  before  the  deed  was  filed  for  rec- 
ord an  execution  was  levied  upon  tbe  prem- 
ises, and  on  January  8,  1886,  they  were  sold 
to  the  defendant  Jahnke  but  without  setting 
off  or  protecting  the  homestead  rlghti  of  com 
plainant;  that,  while  the  complainant  and 
Charlotte  Strobach  were  negotiating  for  « 
settlement  of  the  difference  between  them, 
she  wrongfully  conveyed  the  premises  to  tha 
defoidant  Jesse  F.  Vlele  by  warranty  deed 
dated  March  6,  1801;  that  the  defendant 
Tiele,  at  the  time  of  said  conveyance,  had 
fall  knowledge  that  the  deed  in  question  waa 
a  mortgage,  and  tbat  Charlotte  Strobach  did 
not  own  the  premises;  tbat  Charlotte  Stro- 
bach, Charles  Jahnke,  and  Jesse  F.  Vlele 
conspired  together,  by  means  of  said  deed 
to  Vlele,  to  defraud  complainant  of  his  rights 
In  tbe  said  premises;  that  Vlele  had  full 
knowledge  of  tbe  rights  and  equities  of  the 
complainant  In  said  premises;  that  Vlele  had 
commenced  a  forcible  entry  and  detainer  suit 
against  complainant  to  recover  possession 
of  the  same,  relying  on  bis  deed  and  that 
complainant  could  not  make  proper  defense 
In  an  action  at  law.  The  prayer  of  the  bill 
was  that  the  deed  to  Charlotte  Strobach  be 
decreed  to  be  a  mortgage ;  that  the  deed  to 
Vlele  be  set  aside  or  declared  an  assign- 
ment of  said  mortgage;  that  the  title  to  said 
premises  to  tbe  extent  of  a  homestead  be  de- 
clared In  complainant,  subject  to  a  loan  of 
Charlotte  Strobach  for  such  sum  as  may 
appear  on  accounting  to  be  due  her,  and 
that,  upon  payment  of  said  sum,  she  be  re- 
quired to  reconvey  the  premises  to  the  com- 
plainant ;  that  Vlele  be  enjoined  from  further 
prosecuting  tbe  forcible  entry  and  detainer 
suit  and  from  commencing  other  suits  againsft 
complulnant,  or  otherwise  Interfering  with; 
his  possession  of  the  premises.  The  defend- 
ant Charlotte  Strobach  (or  Meier)  was  de- 
faulted, and  a  decree  pro  confesso  entered 
against  her.  The  defendants  Jahnke  and 
Vlele  filed  their  answer,  in  which  they  ad- 
mitted that  Hill  owned  the  premises  on  De- 
cember 8,  1893,  and  made  the  deed  to  Mrs. 
Strobach  on  April  4,  1880;  tbat  the  prem- 
ises were  sold  to  Jahnke  on  execution  sale 
January  8,  ISOQ.  Tlie  answer  expressly  de- 
nies all  other  allegations  of  the  bill,  and  in- 
sists tbat  tbe  deed  to  Vlele  was  an  absolute 
deed,  and  not  an  assignment  of  a  mortgage. 
Upon  issue  being  Joined  the  evidence  waa 


Digitized  by 


Google 


98 


80  NORTHEASTERN  REPORTER. 


era- 


taken  In  open  court  before  the  chancellor, 
and  a  decree  entered  dismissing  the  bill  for 
want  of  equity.  An  appeal  was  prosecuted 
to  the  Appellate  Court,  where  the  decree  was 
affirmed,  and  a  further  appeal  has  been  pros- 
ecuted to  this  court. 

With  this  case  was  taken  a  motion  by 
counsel  for  appellees  to  dismiss  the  appeal 
for  want  of  Jurisdiction  In  this  court  The 
disposition  of  that  motion,  in  our  view,  must 
dispose  of  the  case.  As  will  be  seen  from 
the  foregoing  statement  of  facts,  the  purpose 
of  the  bill  was  to  hare  a  deed  absolute  on 
its  face  declared  a  mortgage  to  secure  an 
Indebtedness  of  $700  due  from  the  grantor  to 
the  grantee  and.  to  redeem  from  such  mort- 
gage by  the  payment  of  said  Indebtedness. 
We  have  many  times  held  that  a  bill  to  fore- 
close a  mortgage  does  not  Involve  a  freehold, 
and  therefore  this  court  Is  without  juris- 
diction on  a  direct  appeal  In  such  cases ;  al- 
so that  a  bill  to  have  an  absolute  deed  de- 
clared a  mortgage  and  to  foreclose  the  same 
or  to  redeem  from  such  mortgage  Is,  In  effect, 
the  same  as  a  proceeding  upon  a  simple  mort- 
gage. These  decisions  were  recognized  by 
the  complainant  below  by  prosecuting  his 
appeal  from  the  decree  of  the  circuit  court 
dismissing  the  bill  to  the  Appellate  Ck>art  for 
the  Second  District  Therefore  the  objection 
that  this  court  has  no  jurisdiction  because 
there  is  no  question  raised  as  to  the  validity 
of  a  statute  nor  a  franchise  or  freehold  in- 
volved 16  not  well  taken.  This  is  not  a  di- 
rect appeal,  and  therefore  that  question  can- 
not arise. 

The  objection,  however,  that  no  certificate 
of  Importance  has  been  granted  by  the  Ap- 
pellate Court  for  the  Second  District  must 
be  sustained.  Aikin  v.  Cassiday,  105  111. 
22;  Sedgwick  v.  Johnson,  107  111.  385;  Rlm- 
mer  v.  O'Brien-Green  Co.,  165  111.  31,  45  N. 
E.  979.  The  holding  in  these  cases  is  to  the 
effect  that  In  a  proceeding  to  foreclose  a 
mortgage  where  the  amount  Involved  Is  less 
than  $1,000,  the  judgment  of  the  Appellate 
Court  is  final,  in  the  absence  of  a  certificate 
of  Importance. 

The  motion  to  dismiss  will  be  sustained. 

Appeal  dismissed. 


(22o  III.  167) 

SEARLES  et  al.  v.  CITY  OF  FLORA,  to  Use 
of  A.  Ia  IDE  &  SONS  et  al. 

(Supreme  Court  of  Illinois.    Dec.  22,  1906.    Re- 
hearing Denied  Feb.  12,  1907.) 

1.  Contracts— Pabties—Peksons  Who  Mat 

Enforce. 

Where  a  contract  Is  made  between  two  per- 
sons on  a  valuable  consideration,  whereby  a 
third  person  is  to  receive  some  benefit,  such 
third  person  may  enforce  the  contract,  although 
not  named  therein ;  but  if  the  contract  is  solely 
for  the  benefit  of  the  parties  tliereto,  third  per- 
sons cannot  recover  under  its  provisions. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  11,  Contracts,  H  79S-807.] 


2.  MtrjficiPAL  Corporations  —  OoNTRAcroB'a 
Bond — Persons  Secured. 

A  contract  with  a  city  for  the  improve- 
ment of  its  electric  light  plant  provided  that 
the  contractor  should  pay  for  all  materials  and 
labor,  and  the  condition  of  his  bond  given  to 
tlie  city  was  that  he  should  well  and  truly  per- 
form all  the  things  in  said  contract  set  forth, 
and  pay  the  obligee  all  losses  and  damages 
sustained  by  reason  of  the  failure  or  default 
of  the  contractor.  Held,  that  the  bond  did 
not  secure  the  claims  of  materialmen  who  fur- 
nished the  contractor  materials  used  in  the  im- 
provement of  the  plant. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  {  877.] 

3.  Pbincipal  and  Subett— Subett's  Liabu,- 
ITT— Strict  Construction. 

The  obligation  of  a  surety  must  always  be 
strictly  construed. 

[Ed.  Note.— For  casea  in  point  see  Cent  Dig. 
vol.  40,  Principal  and  Surety,  S  103.] 

Appeal  from  Appellate  Court  First  Dis- 
trict 

Action  by  the  city  of  Flora,  for  use  of  A. 
L.  Ide  &  Sons  and  the  General  Electric  Com- 
pany, against  Aaron  M.  Searles  and  another. 
From  a  judgment  In  the  Appellate  Court  re- 
versing a  judgment  in  the  circuit  court  In 
favor  of  plaintiff,  and  rendering  a  judgment 
de  novo,  defendants  appeal.  Judgment  of 
Appellate  Court  reversed,  and  that  of  the  cir- 
cuit court  affirmed. 

On  April  17,  1902,  appellee,  the  city  of 
Flora,  for  the  use  of  A.  L.  Ide  &  Sons  and 
the  General  Electric  Company,  began  an  ac- 
tion In  debt  In  the  circuit  court  of  Cook  coun- 
ty against  the  appellants,  Aaron  M.  Searles 
and  the  National  Surety  Company.  The  evi- 
dence shows  that  on  June  11,  1901,  Aaron  M. 
Searles  submitted  to  the  city  council  of  the 
city  of  Flora  a  proposition  to  rebuild,  Im- 
prove, and  enlarge  Its  electric  light  station 
and  furnish  certain  engines  and  generators 
for  the  sum  of  $4,000.  On  July  25,  1901,  a 
contract  was  entered  Into  In  which  the  said 
Searles  agreed  that  he  would  furnish  and 
pay  for  all  materials,  engines,  dynamos,  con- 
nections, machinery.  Instruments,  equipments, 
and  labor  for  said  Improvement  in  said  elec- 
tric light  plant  The  city  agreed  to  pay 
Searles  therefor  $2,000  upon  the  arrival  of 
the  said  machinery,  and  the  balance  upon 
the  completion  of  the  improvement  The 
said  Searles  was  to  furnish  to  the  city  a 
bond  to  secure  the  faithful  performance  of 
all  the  terms  of  the  contract  and  on  June  2S, 
1901,  he  as  principal  and  the  National  Surety 
Company  as  surety  presented  to  the  city  a 
bond  in  the  sum  of  $4,000,  conditioned  as 
follows :  "The  condition  of  the  obligation  is 
such  that,  whereas  the  above-bounden  prin- 
cipal, A.  M.  Searles,  has  entered  Into  a  cer- 
tain contract  with  the  above-named  obligee, 
a  copy  of  which  contract  Is  hereunto  attached 
and  hereby  referred  to  and  made  a  part  here- 
of as  fully  and  to  the  same  extent  as  Is 
copied  at  length  herein:  Now,  therefore.  If 
the  above-bounden  principal  shall  well  and 
truly  keep,  do,  and  perform  each  and  every, 
all  and  singular,  tb<>  matters  and  things  In 
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said  contract  set  fofth  and  specified  to  be  by 
said  principal  kept,  done,  and  performed,  at 
the  time  and  In  tbe  manner  in  said  contract 
specified,  and  shall  pay  over,  make  good,  and 
reimburse  to  the  above-named  obligee  all  loss 
and  damage  which  said  obligee  may  sustain 
by  reason  of  failure  or  default  on  tbe  part 
of  said  principal,  then  this  obligation  shall 
be  null  and  Toid ;  otherwise  to  be  and  remain 
In  full  force  and  ylrtue."  After  the  execu- 
tion of  the  bond  and  contract  Searles  pur- 
chased of  A.  L.  Ide  &  Sons  an  engine  for  $1,- 
680  and  of  the  General  Electric  Company  two 
generators  for  $1,730,  as  provided  in  the  said 
agreement  He  afterwards  paid  to  the  Gen- 
eral Electric  Company  $1,000.  The  engine  and 
generators  were  Installed  in  the  electric  light 
plant  by  Searles,  and  upon  their  delivery  the 
city  paid  blm  tne  sum  of  $2,000,  according  to 
the  terms  of  the  contract  The  work  was 
subsequently  completed,  and  the  city  paid 
Searles  tbe  balance  due  blm  under  the  agree- 
ment but  he  failed  to  pay  A.  L.  Ide  &  Sous 
or  tbe  General  EHectrlc  Company  the  amounts 
due  them  for  tbe  machinery  so  bought  and 
delivered.  To  recover  these  amounts,  suit 
was  commenced  in  the  circuit  court  in  tbe 
name  of  tbe  city  of  Flora,  for  tbe  use  of  Ide 
and  the  electric  company,  against  Searles  and 
tlie  National  Surety  Company  on  said  bond. 
Tbe  case  was  beard  in  tbe  circuit  court  with- 
out a  jury,  and  judgment  entered  in  favor  of 
tbe  plaintiff  in  debt  for  $4,000  and  damages 
$1,  the  debt  to  be  satisfied  on  payment  of  tbe 
damages.  From  this  judgment  an  appeal  was 
prosecuted  to  the  Appellate  Court  for  tbe 
First  District,  where  tbe  judgment  of  tbe 
circuit  court  was  reversed,  and  judgment  en- 
tered de  novo  In  favor  of  appellee  for  $4,000 
debt  and  $2,126  damages,  witb  costs  of  suit 
tbe  debt  to  t>e  satisfied  on  the  payment  of 
damages.  To  reverse  that  judgment  a  fur- 
ther appeal  has  been  prosecuted  to  this  court 

Goodrich,  Vincent  &  Bradley  (Warren  Nich- 
ols, of  counsel),  for  appellants.  George  N. 
Morgan  &  Bro.  and  James  S.  Cummins,  for 
appellee. 

WILKIN,  J.,  after  stating  the  facts,  deliv- 
ered the  opinion  of  tbe  court 

It  is  claimed  on  behalf  of  appellants  that 
tlie  bond  was  entered  into  for  tbe  sole  use  and 
benefit  of  the  city  of  Flora,  and  that  tbe 
surety  company  is  therefore  under  no  liabil- 
ity to  any  party  other  than  the  city.  On  the 
other  hand,  it  Is  insisted  by  appellee  that  tbe 
bond  and  contract  therein  mentioned  constl- 
tnte  one  instrument  and  that  tbe  persons 
furnishing  material  under  the  said  contract 
to  the  contractor,  Searles,  are  entitled  to  re- 
cover for  tbe  same  under  tbe  terms  of  tbe 
bond.  Undoubtedly,  In  tbe  consideration  of 
this  issue,  the  bond  and  contract  must  be  con- 
sidered as  one  instrument  and  if  tbe  i>ersons 
or  corporations  furnishing  material  for  the 
Improvement  of  said  electric  light  plant  are 
protected  or  secured  under  tbe  condition  of 
tbe  bond  and  contract  then  they  are  entitled 


to  recover.  Neither  can  It  be  seriously  dis- 
puted that  if  a  contract  is  made  between  two 
persons  upon  a  valuable  consideration,  where- 
by a  third  person  Is  to  be  paid  money  or  re- 
ceive some  benefit,  such  third  person  may  en- 
force the  contract  though  not  named  therein, 
Bristow  V.  Lane,  21  111.  194 ;  Eddy  v.  Roberts, 
-17  111.  505;  Snell  v.  Ives,  85  111.  279.  But  to 
entitle  such  third  person  to  recover  it  is  nec- 
essary that  tbe  Iwnd  or  contract  should  have 
been  entered  into  for  bis  I>eneflt  and  if  it 
appears  from  tbe  terms  used  that  the  con- 
tract or  bond  was  solely  for  tbe  benefit  of 
tbe  parties  thereto,  third  persons  cannot  re- 
cover under  Its  provisiona  The  question 
here  must  therefore  be  whether,  under  the 
terms  used  in  tbe  bond  and  contract  consid- 
ered as  a  single  obligation,  the  plaintiff  below 
was  authorized  to  bring  this  suit  for  tbe  use 
of  other  parties  who  furnished  material.  The 
contract,  by  its  terms,  provided  that  Searles 
w^s  to  pay  for  all  materials,  engines,  dyna- 
mos, connections,  machinery,  instruments, 
equipments  and  labor  for  said  Improvement 
The  bond,  after  reciting  tbe  terms  of  tbe 
contract  provided  that  tbe  "above  bounden" 
should  well  and  truly  keep,  do,  and  perform 
each  and  every,  all  and  singular,  tbe  matters 
and  things  in  said  contract  set  forth  and 
specified  to  be  and  by  said  principal  kept 
done,  and  performed  at  tbe  time  and  in  the 
manner  in  said  contract  specified,  and  should 
pay  to  the  obligee  all  losses  and  damage 
sustained  by  reason  of  tbe  failure  or  default 
on  the  part  of  said  principal.  It  will  be 
observed  that  tbe  bond,  as  well  as  tbe  con- 
tract runs  directly  to  tbe  city  of  Flora. 
There  is  nothing  in  any  of  tbe  terms  used  In 
either  to  Indicate  that  it  was  Intended  to 
apply  to  or  protect  third  persons.  If  tbe 
bond  or  contract  by  its  terms  bad  provided 
that  It  was  given  for  tbe  benefit  of  -subcon- 
tractors or  materialmen,  as  well  as  tbe  city 
of  Flora,  there  would  be  force  in  tbe  conten- 
tion of  appellee.  It  is  evident  however,  that 
the  purpose  of  its  execution  was  to  Insure 
tbe  completion  of  the  work  within  the  con- 
tracted period,  free  from  liens  of  every  kind. 
If  the  city  bad  been  required  to  pay  any 
claims  arising  for  materials  furnished,  by 
reason  of  a  lien  on  tbe  funds  in  its  bands  or 
for  any  other  cause,  then  the  surety  company 
would  be  required  to  reimburse  and  save  it 
harmless. 

It  must  not  be  forgotten  that  tbe  obliga- 
tion of  surety  must  always  be  strictly  con- 
strued. In  City  of  Sterling  v.  Wolf,  163  III. 
467,  45  N.  E.  218,  Michael  Real  entered  into 
a  contract  with  tbe  city  of  Sterling,  and  also 
gave  a  bond  for  tbe  faithful  performance 
of  the  contract  The  city  sued  on  the  bond, 
and  afterwards  a  breach  was  attempted  to 
be  assigned,  claiming  damages  for  tbe  Evans 
&  Howard  Fire  Brick  Company  for  material 
furnished  Real  in  the  performance  of  his 
contract  with  the  city.  In  that  case  we  beld 
that  tbe  undertaking  of  a  surety  must  be  strict- 
ly construed,  and  he  cannot  be  beld  on  tli* 
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terms  of  hia  tmdertaktng  by  Implication  or 
ooDBtructloa,  and,  Inasmuch  as  the  contract. 
In  express  terms  did  not  bind  Real  to  pay 
for  tbe  materials,  bat  simply  provided  that 
be  was  to  furnish  all  labor,  materials,  and 
tools  necessary  to  execute  the  entire  work, 
tbe  bond  In  question  did  not  cover  the  amount 
due  the  Evans  Company.  In  tbe  case  of 
Spalding  Lumber  Co.  T.  Brown,  171  111.  487, 
49  M.  E.  725,  It  was  beld  tbat  sureties  on 
'  a  contractor's  bond  given  to  a  school  board 
to  secure  a  fuii  performance  of  a  contract  to 
erect  a  school  building,  and  as  protection 
against  liens  tbereon,  are  not  liable  to  sub- 
contractors. In  Parker  v,  Jeffry,  28  Or.  186, 
87  Pac.  712,  Parker  sued  Robertson,  Jeffry, 
and  Bays  to  recover  on  a  bond  executed  by 
Jeffry  and  Bays.  The  contract  provided  that 
tbe  contractors  would  pay  all  sums  of  money 
due  at  the  completion  of  the  work,  or  there- 
after to  become  due,  for  materials  used  In, 
or  labor  performed  on  or  In  connection  wifb, 
said  work.  Tbe  bond  provided  tbat  the  con- 
tractor would  well  and  faithfully  perform 
all  tbe  covenants  and  conditions  In  said 
contract  mentioned.  Parker  was  a  material- 
man. In  the  disposition  of  tbe  case  tbe 
court  said:  "To  support  tbe  judgment  of 
tbe  court  below  tbe  plaintiffs  Invoke  the 
doctrine  tbat  if  one  person  makes  a  promise 
to  another  for  tbe  benefit  of  a  third  tbe  latter 
may  maintain  an  action  upon  It,  though  tbe 
consideration  did  not  move  from  him. 
•  •  •  The  doctrine,  however,  Is  not  ap- 
plicable to  every  contract  made  by  one  per- 
son with  another,  from  the  pcrfoi'mance  of 
which  a  third  person  will  derive  a  benefit, 
but  is  limited  to  contracts  which  have  for 
their  primary  object  and  purpose  the  benefit 
of  a  third  person,  and  which  were  made  for 
his  direct  benefit  [Citing  authorities.] 
From  these  and  other  authorities  which 
might  be  cited  we  take  tbe  rule  to  be  that, 
to  entitle  a  tbird  person  to  recover  upon  a 
contract  made  by  others,  there  must  not  only 
be  an  intent  to  secure  some  benefit  to  such 
tblrd  person,  but  tbe  contract  must  have  been 
made  and  entered  Into  directly  and  primari- 
ly for  his  benefit" 

We  think  the  evidence  in  this  case  clearly 
shows  that  the  bond  and  contract  were  not 
entered  Into  with  the  Intention  of  securing 
tbird  parties  as  to  labor  and  material  fur- 
nished in  the  completion  of  said  contract 
but  they  were  entered  Into  for  the  purpose 
of  securing  the  city  of  Flora,  and  It  alone. 
In  this  respect  Nothing  whatever  is  said 
In  the  contract  or  bond  about  paying  third 
parties  for  material.  Tbe  city  did  not  even 
authorize  Searies  to  buy  anything  on  credit 
Between  the  parties,  and  certainly  as  against 
the  surety  on  the  bond,  the  contract  contem- 
plated that  Searies  ebould  pay  for  engines  and 
generators  upon  delivery.  He  had  no  right 
to  purchase  these  articles  on  credit  The 
facts  as  they  appear  from  the  evidence  must 
be  distinguished  from  cases  in  which  the  con- 
tract la  for  tbe  benefit  of  tbird  parties,  as 


In  tbe  cases  cited  on  bdialf  of  appene& 
City  of  St  LonlB  T.  Van  Phnl,  133  Mo.  Ml,  8« 
S.  W.  843,  54  Am.  St  Rep.  695,  was  a  suit 
brought  on  a  bond  not  unlike  the  one  at  bar, 
but  which  expressly  provided  that,  as  soon 
as  tbe  contract  was  completed,  the  contractors 
should  pay  to  the  principle  parties  all 
amounts  due  for  labor  and  materials  used 
and  empkjyed  In  the  performance  thereof. 
In  tbe  case  of  Bristow  ▼.  Lane,  supra,  Bris- 
tow  and  Newman  by  a  written  agreement 
bound  themselves  to  compromise  with  tbe 
creditors  of  one  Olamplt,  and  settle  the 
claims  held  against  bim,  wblch  agreement 
w<as  made  npon  condition  that  Clampit  would 
convey  to  them  certain  real  estate  which  he 
owned.  It  was  there  held  that  a  tblrd  party 
could  maintain  an  action  on  this  promise 
because  it  was  made  for  bis  benefit  In  tbe 
case  of  Snell  v.  Ives,  '8S  III.  279,  an  agree- 
ment was  made  with  a  railroad  company  by 
which  Its  property  was  sold,  and  the  pur- 
chaser agreed  to  assume  and  pay  all  Its  debts, 
and  It  was  beld  tbat  a  creditor  of  tbe  cor- 
poration could  sue  upon  this  agreement 

The  ruling  of  the  court  and  the  right  to 
review  the  same  bere  were  preserved  by 
propositions  of  law  beld  and  refused  by  tbe 
trial  court  Tbe  trial  court  held  that  the 
bond  and  contract  In  question  were  executed 
for  the  sole  benefit  of  tbe  dty  of  Flora,  and 
not  for  the  benefit  of  the  nsces  In  this  salt, 
and  refused  to  hold  certain  propositions  to  tbe 
effect  that  tbe  contract  was  for  the  benefit  of 
said  usees.  In  this  ruling  we  think  tbe  court 
was  correct  and  therein  announced  correct 
propositions  of  law. 

The  Appellate  Court  committed  an  error 
in  reversing  the  Judgment  of  the  circuit  courts 
and  that  Judgment  will  be  reversed,  and  the 
Judgment  of  the  circuit  court  affirmed. 

Judgment  of  Appellate  Court  reversed. 
Judsment  of  circuit  court  affirmed. 


(225  QL  m> 

GREENBERQ  et  al.  v.  PEOPLE  to  Use  of 
BALABAN. 

(Supreme   Court  of  Illinois.     Dec   22,   190& 
Rehearing  Denied  Feb.  7,  1007.) 

Shb»ipfs  and  Constables— Bonds— Ljabili- 
ties  op  subeties. 

Where  a  constable,  in  levying  an  execution, 
committed  an  ass.iiilt  on  the  Judgment  debtor's 
wife,  who  was  attempting  to  assist  the  debtor 
in  making  a  scbedaie  of  bis  property  claimed 
to  be  exempt,  he  was  acting  under  color  and 
by  virtue  of  his  office,  so  as  to  render  his 
bondsmen  liable,  under  Hirrd's  Rev.  St  1905, 
p.  1272.  e.  79.  i  9,  providing  that  tbe  bonds  of 
constables  shall  l>e  held  tot  tbe  security  and 
benefit  of  all  pertona  who  ipay  be  injured  by 
their  official  acts  or  misconduct. 

Appeal  from  Appellate  Court  First  DlB* 
trlct 

Action  by  the  people,  for  tbe  use  of 
Augusta  Baiaban,  against  Louis  Qreenbers 
and  others.  From  a  Judgment  In  favor  of 
plaintiff,  dtfendant  appeals.    Affirmed. 
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BSward  H.  Morris  (O.  Stnart  Beattie,  of 
counsel),  for  appellant  Wbeeler,  Sllber  ft 
Isaacs,  for  appellees, 

HAND,  J.  This  was  an  action  of  debt, 
commenced  in  the  name  of  the  people,  for 
the  nse  of  Angnsta  Balaban,  against  Louis 
Oreenberg,  as  principal  and  M.  Bromberg, 
and  James  Foster,  as  sureties,  in  the  circuit 
court  of  Cook  county,  upon  the  official  bond, 
as  constable,  of  Louis  Gre«iberg.  The  dec- 
laration was  in  the  usual  form  in  debt 
nx>on  an  official  bond,  and  assigned,  as  a 
breach  of  said  bond,  that  while  said  Oreen- 
berg, as  constable,  was  engaged  in  levying 
an  execution  upon  a  stock  of  merchandise 
belonging  to  the  husband  of  said  Augusta 
Balaban,  the  said  Augusta  Balaban  was  as- 
sisting her  husband  in  making  a  schedule 
of  such  merchandise  for  the  purpose  of  en- 
abling her  husband  to  claim  his  exemption 
as  the  bead  of  a  family,  and  for  the  purpose 
of  preventing  such  schedule  being  made,  the 
said  Greenberg  made  an  assault  upon  said 
Augusta  Balaban,  whereby  she  was  injured, 
etc.  The  defendants  filed  a  plea  of  non  est 
factum,  and  a  special  plea  denying  that  said 
Greenberg,  as  constable,  committed  any  of 
the  acts  set  forth  in  the  declaration.  Issues 
were  Joined  upon  said  pleas,  and  a  trial  be- 
fore a  Jury  resulted  in  a  verdict  In  favor  of 
the  plaintiff  for  the  sum  of  flO.OOO  in  debt, 
that  being  the  amount  of  the  penalty  of  the 
bond,  and  $800  damages,  upon  which  ver- 
dict, after  overruling  a  motion  for  a  new 
trial  and  In  arrest  of  Judgment,  the  court 
rendered  Judgment  in  favor  of  plaintiff, 
which  Judgment,  on  appeal,  was  affirmed 
by  the  Appellate  Court  for  the  First  District, 
and  a  certificate  of  importance  having  been 
granted,  a  further  appeal  has  been  prosecut- 
ed to  this  court. 

The  defendants  Introduced  no  evidence, 
and  the  evidence  introduced  on  behalf  of 
the  plaintiff  fairly  tended  to  show  that 
Israel  A.  Balaban  had  a  small  retail  grocery 
store  In  the  city  of  Chicago,  which  was  car- 
ried on  by  him  with  the  assistance  of  his 
wife,  Augusta  Balaban;  that  one  Cohen  re- 
covered a  Judgment  against  Balaban  for 
$3.90  and  costs,  and  an  execution  Issued 
thereon,  which  was  placed  in  the  hands  of 
Greenberg,  as  a  constable,  to  serve;  that 
Greenberg  went  to  the  store  of  Balaban,  In 
company  with  three  assistants,  to .  make  a 
levy  under  said  execution;  that  the  amount 
claimed  by  Greenberg  of  Balaban  was  $10.70; 
that  Balaban  could  not  pay  the  same,  and 
asked  time  to  make  a  schedule  of  bis  per- 
■onal  property,  and  stated  to  Greenberg  that 
be  did  not  have  to  exceed  In  value  $400 
worth  of  personal  property,  all  of  which  he 
claimed  as  exempt  from  execution  under  the 
exemption  laws  of  this  state;  that  Green- 
berg refused  to  recognize  the  right  of  Israel 
A.  Balaban  to  an  exemption  or  to  allow  bim 
time  to  make  a  schedule,  but  he  and  his  as- 
sistants immediately  proceeded  to  remove  the 


goods  from  the  shelves  of  the  store,  and  to 
place  them  in  boxes  and  barrels;  that  a 
brother-in-law  of  Balaban,  who  was  a  dep- 
uty clerk  of  the  circuit  court  of  Cook  coun- 
ty, and  who  had  been  sent  for  by  Balaban, 
arrived  while  the  goods  were  being  removed, 
and  with  his  assistance,  and  that  of  his  wife, 
Balaban  attempted  to  make  a  schedule  of  his 
personal  property,  and  that  while  thus  en- 
gaged, Augusta  Balaban,  under  the  direction 
of  the  brother-in-law  and  In  the  presence  of 
her  husband,  went  to  a  box  in  which  Green- 
berg bad  placed  a  portion  of  the  goods  taken 
by  him  from  the  shelves  of  the  store,  for 
the  purpose  of  calling  off  their  number  and 
amount,  to  the  end  that  they  might  be  placed 
upon  the  schedule  which  was  then  being 
prepared;  that  she  leaned  over  the  box  for 
the  purpose  of  ascertaining  what  was  in  it, 
whereupon  Greenberg  pushed  her  away;  that 
she  again  stooped  down  to  examine  the  con- 
tents of  the  box,  when  Greenberg  picked  up 
the  box  for  the  puri>ose  of  preventing  her 
from  examining  its  contents,  and  struck 
said  Augusta  Balaban  in  the  abdomen  with 
the  box  80  violently  that  she  was  thrown 
backward  upon  several  boxes  or  barrels 
standing  In  the  store;  that  Augusta  Balaban 
was  then  far  gone  In  pregnancy,  which  was 
apparent  to  the  bystanders,  and  to  which 
fact  the  attention  of  Greenberg  had  been 
particularly  called  by  the  brother-in-law, 
with  the  request  that  be  refrain  from  in- 
juring her;  that  three  days  after  being  thus 
Injured  by  Greenberg,  Augusta  Balaban  gave 
birth  to  a  dead  child,  and  she  was  confined 
to  her  bed,  and  under  tbe  care  of  a  physician 
for  a  number  of  weeks  as  tbe  result  of  such 
injury.  After  the  assault  upon  Augusta 
Balaban  she  was  put  to  t>ed,  and  a  number 
of  women  who  were  in  tbe  store  raised  the 
amount  of  money  demanded  by  Greenberg 
and  paid  the  same  to  bIm,  and  he  receipted 
the  payment  of  tbe  amount  upon  the  copy  of 
the  execution  delivered  to  Balaban  and  re- 
leased the  levy  and  left  the  store. 

It  is  apparent  from  the  foregoing  state- 
ment that  the  conduct  of  Greenberg  on  the 
occasion  of  the  making  of  said  levy  was  op- 
pressive, and  the  assault  by  bIm,  under  tbe 
circumstances  disclosed  by  the  evidence,  up- 
on Augusta  Balaban  was  wholly  unjustified 
and  without  excuse,  and  he  should  respond 
in  damages  to  her  for  the  Injury  sustained 
by  her  by  reason  of  his  misconduct.  The 
question  here,  liowever,  presented  for  de- 
cision is,  can  the  sureties  upon  his  bond,  as 
constable,  be  held  liable  In  this  action  for 
the  consequences  flowing  from  such  mis- 
conduct of  their  principal?  The  correct  an- 
swer to  such  question  depends  upon  whether 
or  not,  at  the  time  Greenberg  assaulted 
Augusta  Balaban,  be  was  acting  In  bis  of- 
ficial capacity  as  a  constable;  that  Is,  was 
he  acting  under  color  or  by  virtue  of  his 
said  office  at  the  time  the  assault  was  made. 
If  he  viras  so  acting,  his  bondsmen  are 
liable;  on  the  contrary,  if  at  the  time  of 
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the  assault  there  was  no  connection  between 
the  levy  of  satd  execution  and  the  assault, 
it  -was  the  personal,  and  not  the  official, 
act  of  Greenberg  which  caused  the  Injury  to 
Augusta  Balaban,  and  his  bondsmen  are  not 
liable. 

In  Turner  v.  Slsson,  137  Mass.  191,  which 
was  a  suit  upon  a  constable's  bond  for  seiz- 
ing the  property  of  one  person  upon  an  ex- 
ecution against  another,  the  court  held  the 
object  of  the  bond  was  to  make  the  sureties 
responsible  for  the  due  performance  of  the 
constable's  official  acts,  and  it  was  said:  "By 
an  official  act  is  not  meant  a  lawful  act  of 
the  officer  In  the  service  of  process;  if  so, 
the  sureties  would  never  be  responsible.  It 
means  any  act  done  by  the  officer  in  his  of- 
ficial capacity,  under  color  and  by  virtue  of 
his  office."  The  foregoing  language  of  the 
Massachusetts  court  was  cited  with  approval 
by  this  court  in  Campbell  v.  People,  154  111. 
595,  39  N,  E.  578,  which  was  a  suit  upon  a 
county  clerk's  bond. 

In  Clancy  v.  Kenworthy,  74  Iowa,  740, 
35  N.  W.  427,  7  Am.  St  Bep.  508,  which  was 
an  action  upon  a  constable's  bond  for  mak- 
ing a  false  arrest,  it  was  contended,  as  it 
appeared  the  constable  bad  no  lawful  au- 
thority to  make  the  arrest,  the  act  was  not 
done  In  the  line  of  his  official  duty,  and  his 
bondsmen  could  not,  by  reason  of  that  fact, 
be  held  liable.  The  court  on  page  743,  of 
74  Iowa,  page  428  of  35  N.  W.  (7  Am.  St  Rep. 
608)  said:  "In  truth,  his  act  was  In  the  line 
— direction — of  official  duty,  but  was  illegal 
because  It  was  in  excess  of  his  duty.  In  the 
discharge  of  official  ftmctlons,  he  violated 
his  duty  and  oppressed  the  plaintiff.  This 
Is  all  there  is  of  it.  If  In  exercising  the 
functions  of  his  office  defendant  is  not  liable 
for  acts  because  they  are  Illegal  or  forbidden 
by  law,  and  for  that  reason  are  trespasses 
or  wrongs,  he  cannot  be  held  liable  on  the 
bond  at  all,  for  the  reason  that  all  violations 
of  duty  and  acts  of  oppression  result  in 
trespasses  or  wrongs.  For  lawful  acts  in 
discharge  of  his  duty  he,  of  course,  is  not 
liable.  It  follows  that  if  defendant's  posi- 
tion be  sound,  no  action  can  be  maintained 
upon  the  bond  in  any  case." 

In  State  v.  Beckner,  132  Ind.  371,  81  N. 
B.  960,  32  Am.  St  Rep.  257,  a  constable  who 
bad  a  writ  of  replevin  to  execute,  forced 
an  entrance  into  a  dwelling  bouse  where  a 
sewing  machine  described  In  the  writ  was 
kept  by  an  inmate,  and  assaulted  the  own- 
er of  the  dwelling.  While  resisting  the  en- 
try of  the  officer  Into  the  house,  the  house- 
holder was  injured  by  the  officer,  and  it 
was  held  the  constable's  bondsmen  were  li- 
able for  the  misconduct  of  the  constable  In 
unlawfully  entering  the  dwelling  house  and 
assaulting  the  owner  thereof. 

In  the  case  at  bar  Oreenberg  had  gone  to 
the  store  of  Israel  A.  Balaban  to  levy  the 
execution,  and  while  he  was  proceeding  to 
execute  the  writ  by  making  a  levy  the  ex- 
•cution  debtor  sought  to  schedule  his  per- 


sonal property  for  the  purpose  of  claim- 
ing bis  exemption  as  the  head  of  a  family. 
This  he  had  a  right  to  do,  and  It  was  unlaw- 
ful for  the  officer  to  prevent  him  from  so 
doing,  and  he  might  lawfully  call  to  his 
aid  bis  wife  and  brother-in-law  to  assist 
him  in  making  such  schedule.  While  his 
wife  was  attempting  to  examine  the  goods 
which  Greenberg  had  taken  from  the  shelves 
in  the  store  and  placed  in  a  box,  for  the 
purpose  of  calling  off  their  number  and 
amount  that  the  same  might  i>e  written  into 
the  schedule,  Greenberg  assaulted  her,  as 
the  evidence  fairly  tends  to  show,  with  a 
view  to  prevent  a  schedule  from  being  made 
and  thereby  to  deprive  the  execution  debtor  of 
bis  exemption.  Had  Greenberg  assaulted  the 
execution  debtor  while  he  was  attempting 
to  examine  the  property  levied  upon,  and 
before  it  had  been  removed  from  his  pos- 
session, with  a  view  to  make  a  schedule  up- 
on which  to  base  a  claim  of  his  exemption, 
such  act  would  clearly  have  been  an  official 
act  and  rendered  the  bondsmen  of  Greenberg 
liable  to  Israel  A.  Balaban,  and  we  do  not 
see  that  his  wife,  Augusta  Balaban,  stands 
in  a  different  position  to  Greenberg  and  his 
bondsmen  from  that  of  the  execution  debtor, 
at  whose  request  she  was  engaged  In  ex- 
amining and  calling  off  the  number  and 
amount  of  goods  sought  to  be  taken  under 
the  execution  by  the  constable.  It  would 
therefore  appear  too  plain  for  argument,  that 
at  the  time  of  the  assault  Oreenberg  was 
acting  In  bis  official  capacity;  that  is,  under 
color  and  by  virtue  of  his  office,  and  that 
Mis.  Balaban  was  so  far  connected  with  the 
execution  of  said  writ  as  to  make  the  bonds- 
men of  Greenberg  liable  for  the  consequences 
of  the  assault  made  by  Greenberg  upon  her. 
In  other  words,  Greenberg  made  the  assault 
upon  Augusta  Balaban  while  acting  in  his 
official  rather  than  in  bis  private  capacity, 
which  brings  his  unlawful  act  clearly  with- 
in the  principles  announced  In  the  cases 
heretofore  cited. 

The  authorities  upon  the  question  of  the 
liability  of  bondsmen  for  the  official  mis- 
conduct of  public  officers  are  not  in  entire 
harmony.  The  appellants  largely  rely,  to 
show  want  of  liability  on  the  part  of  the 
bondsmen,  upon  State  v.  Dayton,  61  Atl.  624, 
where  the  Supreme  Court  of  Maryland  held, 
in  a  case  somewhat  similar  to  the  case  at 
bar,  that  the  bondsmen  of  a  constable  were 
not  liable  for  an  assault  made  upon  a  per- 
son who  was  present  while  the  constable 
was  making  a  levy  upon  merchandise  In  the 
store  where  the  person  assaulted  was  em- 
ployed. Also  Jewell  v.  Mills,  3  Bush.  (Ky.) 
62,  and  South  v.  State,  18  How.  (U.  S.)  396^ 
15  L.  Ed.  433.  The  statute  in  this  state  pro- 
vides (Hurd'B  Rev.  St  1906.  p.  1272,  c.  79. 
{  9)  that  the  bonds  of  Justices  of  the  peace 
and  constables  In  this  state  shall  be  made 
payable  to  the  people  of  the  state  of  Illlnola, 
and  "shall  be  held  for  the  security  and  bene- 
fit of  all  suitors  and  others  who  may  be  in- 
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Jnred  or  aggrieved  Itj  tbe  official  acts  or  mls- 
oondact  of  sucb  Justice  of  the  peace  or  con- 
stable, as  tbe  case  may  be."  In  Campbell 
T.  People,  supra,  tbe  conrt  said  (page  601  of 
154  IIU  page  579  of  89  N.  B.):  "Tbe  object 
of  reqnlring  official  bonds  Is  to  obtain  Id- 
demnity  against  tbe  nse  of  an  official  posi- 
tion for  wrongful  acts  done  under  color  of 
office."  To  bold  tbat  tbe  bondsmen  of  Green- 
berg  were  not  liable,  under  tbe  facts  dis- 
closed is  tbis  case,  .would  be  to  lay  down 
a  rule,  we  tbinlc,  inconsistent  witb  tbe  spirit 
of  tbe  statute  above  quoted,  and  In  conflict 
witb  wbat  we  believe  to  be  tbe  better  rule, 
and  tbe  one  supported  by  the  greater  weight 
of  authority,  and  approved  by  this  court  in 
Campbell  v.  People,  supra.  While  we -think, 
by  reason  of  the  peculiar  language  found  in 
our  statute,  this  case  may  be  distinguished 
from  the  case  of  State  r.  Dayton,  supra,  still. 
If  we  were  of  the  opinion  tbnt  case  was 
directly  In  point,  in  view  of  the  ui)parent 
conflict  in  the  authorities,  and  what  was 
said  by  this  court  in  tbe  Campbell  Case,  we 
would  not  be  disposed  to  follow  the  line  of 
cases  in  conflict  with  the  case  of  Turner  t. 
Slsson,  supra,  whlcb  we  think  announces 
the  true  rule. 

Tbe  appellants  have  raised  a  number  of 
questions  on  this  record  in  addition  to  tbe 
one  already  disposed  of,  among  which  is  tbnt 
of  a  claimed  variance  between  tbe  proofs  and 
the  declaration,  and  the  want  of  proper  proof 
to  establish  tbe  genuineness  of  certain  docu- 
mentary evidence  admitted  in  evidence  upon 
the  trial.  The  questions  thus  raised  are  ex- 
tremely technical,  and,  we  think,  without 
merit,  and  while  the  questions  discussed  In 
the  briefs  have  all  been  considered  by  the 
court,  we  do  not  deem  It  necessary  to  take 
them  up  severally  in  this  opinion. 

Finding  no  reversible  error  in  this  record, 
tbe  Judgment  of  the  Appellate  Court  will 
b«   affirmed. 

Judgment  affirmed. 

CARTER  J.,  took  no  part  In  tbe  decision 
of  this  case. 


(225  111.  181.) 

MERRITT  et  al.  v.  CRANE  CO.  et  al. 

(Sapreme  Conrt  of  Illinois.    Dec.  22,  1900. 
RebeariDK  Denied  Feb.  12.  1907.) 

J.  COTTBTS— APPELI,ATS  CoURTS— ILLINOIS. 

By  1  Starr  &  C.  Ann.  St  1890,  p.  1153,  e. 
87.  J  8,  in  actions  »i  contractu  where  the 
amount  involved  is  less  than  $1,000.  do  appeal 
lies  from  tbe  Appellate  Court  to  the  Supreme 
Court  in  the  alwence  of  a  certificate  of  import- 
ance. In  ao  action  to  establish  a  mechanic's 
lien  rarioos  other  parties  intervened,  seekius  to 
establish  liens,  and  a  decree  was  entered  estab- 
Bshing  liens  in  favor  of  tbe  various  parties  in 
'various  amounts  aeg:resatini;  over  $1,000,  bat 
tbe  claims  were  separate  and  distinct.  One  of 
the  lienors'  claims  was  for  less  than  $1,000,  and, 
after  an  affirmance  by  the  Appellate  Court,  the 
property  owner  appealed  to  the  Supreme  Court, 
BO  certificate  of  importance  having  been  trrant- 
•d  by  the  Appellate  Court.  Held  that,  thouKh 
tlis  same  evidence  was  relied  on  to  defeat  all 


the  liens,  the  appeal  would  not  He  as  against 
ttie  lienor  whose  claim  was  for  less  than  $1,000. 

2.  Mechanics'  Libns— Riout  to  Lixm— Req- 
uisites OF  Contracts. 

Mechanic's  Lien  Law  (Laws  1895.  p.  228) 
S  6,  provided  that,  if  the  contract  should  be 
in  writing  and  fail  to  provide  for  the  com- 
pletion of  the  work  within  three  years  from 
the  date  of  the  contract  or  for  payment  of 
the  contract  price  within  one  year  from  the 
date  for  the  completion  of  the  work,  the  con- 
tractor should  not  be  entitled  to  a  lien.  A 
written  contract  for  tbe  construction  of  a  build- 
Ine  entered  into  in  August  provided  that  the 
buildinE  should  i>e  completed,  on  or  before  the 
following  December,  and  that,  on  receipt  of  the 
certiQcnte  of  tbe  inspector  that  the  buildinj;  had 
been  constructed  in  full  compliance  with  the 
contract,  tbe  owner  would  accept  the  building 
and  pay  any  Imlance  due  under  the  cou  tract, 
and  it  also  provided  that  it  should  be  m.nde  to 
appear  by  tbe  inspector's  certificate  that  all 
defects  found  during  the  period  of  a  10  days' 
trial  had  been  made  good,  and  that  all  claims 
for  materials  had  been  paid,  and  that  the  build- 
ing was  free  from  incumbrances  bctore  the  own- 
er should  be  required  to  accept  and  pay.  Held, 
that  the  contract  was  such  as  to  authorize  a 
lien,  a  contention  that  such  provision  made  the 
time  of  completion  uncertain,  and  that  tbe  work 
micht  not  be  completed  within  3  years  and  the 
price  not  due  within  one  year  from  the  com' 
pletion  being  untenable. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  34.  Mechanics'  Liens,  |  99.1 

3.  Appbal  and  Error— Review— Waiver  of 
Error  in  Appellatc  Court. 

Where  an  appellant's  brief  states  that  Ijg 
has  "eliminated"  from  the  "arjruraent  practical- 
ly all  other  points"  except  a  certain  point,  it 
amounts  to  an  abandonment  of  all  other 
grounds^ 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  the  Crane  Company  and  others 
against  William  H.  Merritt  and  anotber  to 
enforce  a  mechanic's  lien.  From  a  Judgment 
of  the  Appellate  Court  affirming  a  Judgment 
In  favor  of  plaintiffs,  defendants  appeal. 
The  appeal  as  to  the  Crane  Company  dis- 
missed, and  the  Judgment  affirmed. 

In  the  month  of  August,  1899,  William 
H.  and  Eugene  L.  Merritt  doing  business  as 
W.  H.  Merritt  &  Co.,  made  a  contract  with 
the  Western  Engineering  &  Construction 
Company  to  furnish  the  material  and  labor 
and  to  erect  for  them  upon  certain  premises 
of  which  they  were  the  owners,  located  in 
South  Chicago,  a  grain  elevator  for  tbe  sum 
of  $120,000,  and  to  complete  the  same  on  or 
before  December  1,  ISU!),  at  which  time  the 
contract  price  was  to  be  paid  to  said  con- 
struction company  In  full.  The  construction 
couipany,  in  November,  189!),  made  a  con- 
tract with  the  appellee  Crane  Company  to 
furnish  certain  materials  to  be  used  in  the 
construction  of  the  elevator,  and  witb  the 
appellee  P.  T.  Maloney,  in  February,  1900, 
to  furnish  materials  for,  and  to  perform 
work  upon,  said  elevator,  and  Maloney  in 
turn  contracted  with  the  iu>pellee  Kellogg- 
Mackay-Cameron  Company  to  furnish  a  part 
of  the  materials  to  be  used  in  said  elevator 
and  perform  a  portion  of  the  work  upon  tbe 
elevator  called  for  in  bis  contract  with  tbe 
couslructiou    comyuuy.     Itae   coiistructlon 
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company  having  failed  to  pay  said  appellees 
upon  the  completion  of  their  respective  con- 
tracts, the  Crane  Cktmpany,  on  May  10,  1900, 
filed  Its  petition  In  the  superior  court  of 
Cook  county  to  establish  a  Hen  against  said 
elevator  company  for  $734.31,  and  subse- 
quently P.  T.  Maloney  intervefied  and  filed 
his  petition  seeking  to  establish  a  lien  for 
$2,142,  and  the  Kellogg-Mackay-Cameron 
Company  also'  intervened  as  a  subcontractor 
of  Maloney  and  asked  that  a  lien  in  its  favor 
be  established  for  $1,777.21  against  the  said 
elevator  property.  Answers  and  replications 
were  filed  and  the  cause  was  referred  to  a 
master,  who  reported  In  favor  of  the  allow- 
ance of  liens  upon  the  elevator  property  In 
favor  of  the  respective  appellees,  and  a  de- 
cree was  entered  establishing  liens  against 
the  elevator  property  in  favor  of  the  Crane 
Company  for  $734.81,  P.  T.  Maloney  for 
$2,873.70,  and  the  Kellogg-Mackay-Cameron 
Company  for  $2,384.23,  from  which  decree 
Merritt  &  Co.  prosecuted  an  appeal  to  the 
Appellate  Court  for  the  First  District,  where 
the  decree  of  the  superior  court  was  affirmed, 
and  a  further  appeal  has  been  prosecuted  to 
this  court 

Stnart  C.  Sbepard,  for  appellants.  Alden, 
Lathem  &  Young,  for  appellee  Crane  Com- 
pany. R.  Wilson  More,  for  Intervening  peti- 
tioners. 

HAND,  J.  (after  stating  the  facts).  A  mo- 
tion was  entered  in  this  court  by  the  Crane 
Company  to  dismiss  the  appeal  as  to  it, 
which  was  reserved  to  the  hearing,  upon  the 
ground  that  its  claim  was  less  than  $1,000, 
and  that  no  appeal  would  lie  from  the  Judg- 
ment of  the  Appellate  Court  affirming  the 
decree  of  the  superior  court  establishing  a 
Hen  In  Its  favor,  without  a  certificate  of 
Importance,  which  had  not  been  granted  by 
the  Appellate  Court 

The  statute  provides  that  In  actions  ex 
contractu,  where  the  amount  involved  Is  less 
than  $1,000,  no  appeal  will  He  from  the  Ap- 
pellate Court  to  this  court  in  the  absence  of 
a  certificate  of  Importance.  1  Starr  &  C. 
Ann.  St  1S90  (2d  Ed.)  p.  1153,  c.  37,  i  8. 
The  right  to  an  appeal  is  purely  statutory, 
and,  unless  a  party  brings  himself  within 
the  terms  of  the  statute,  no  appeal  will  lie. 
Hlleman  v.  Beale,  115  III.  355.  5  N.  E.  108. 
In  this  case  the  claim  of  the  Crane  Company 
was  for  less  than  $1,000  and  no  certificate 
of  Importance  was  granted.  Its  claim  was 
separate  and  distinct  from,  and  In  no  way 
connected  with,  the  claim  of  either  of  the 
other  appellees.  We  think  It  clear,  there- 
fore, that  no  appeal,  without  such  certificate, 
would  He  from  the  Appellate  Court  to  this 
court  against  the  Crane  Company. 

In  Davis  V.  Upbam  &  Stone,  191  III.  372, 
61  N.  E.  76,  which  was  a  mechanic's  lien 
case,  the  original  petition  was  filed  by  the 
Rlttenhouse  &  Embree  Company  to  establish 
a  Hen  for  $527.19,  and  In  the  same  case 
Intervening  petitions  were  filed  by  James  B. 


Scott  for  $2,486.60,  William  B.  Palmer,  a 
subcontractor,  for  $1,776,  Upham  &  Stone, 
subcontractors  under  Palmer,  for  $245.53, 
and  the  Oould  Manufacturing  Company,  a 
subcontractor,  for  $646.37.  The  Blttenhouse 
&  Embree  Company,  Upham  &  Stone,  and 
Palmer  were  allowed  Hens.  The  property 
owner  prosecuted  an  appeal  to  the  Appellate 
Court  where  the  decree  as  to  Upham  &  Stone 
and  Palmer  was  affirmed  and  reversed  as 
to  the  Rlttenhouse  ft  Embree  Company,  and 
a  further  appeal  was  prosecuted  to  this 
court  by  the  appellant  in  the  Appellate  Court, 
and  in  this  court  a  motion  was  made  by 
Upbam  &  Stone  to  dismiss  the  appeal  as  to 
them  on  the  ground  of  want  of  Jurisdiction 
In  this  court  to  bear  and  determine  the  ap- 
peal, on  the  ground  that  their  claim  was  less 
than  $1,000  and  no  certificate  of  Importance 
had  been  granted  by  the  AiJpellate  Court 
The  motion  was  allowed  and  the  appeal  dis- 
missed. The  court  on  page  373  of  191  IIL, 
and  page  77  of  61  N.  B.,  said:  "Upbam  & 
Stone  make  a  motion  to  dismiss  this  appe&l 
as  to  them.  Their  contention  Is  that  the  ac- 
tion of  the  Appellate  Court  In  reference  to 
their  claim  for  lien,  in  the  absence  of  a  cer- 
tificate of  Importance,  Is  not  subject  to  re- 
view here  because  the  amount  Is  less  than  $1,- 
000,  and  because  It  Is  a  separate  and  distinct 
claim  from  tbose  of  the  other  petitioners. 
The  intervening  petitions  are  on  behalf  of 
separate  parties,  to  enforce  distinct  liabili- 
ties. One  claim  is  In  no  manner  connect- 
ed with  the  other.  As  is  said  in  the  case 
of  Farwell  t.  Becker,  129  III.  261.  269,  21  N. 
E.  702,  6  L.  R.  A.  400,  16  Am.  St  Rep.  267: 
'Where  the  amount  against  each  defendant  Is 
separate  and  distinct  as  Is  the  case  here,  the 
two  amounts  cannot  be  united  so  as  to  con- 
fer Jurisdiction,  but  each  must  be  treated 
as  a  separate  suit;  and.  If  the  amount  in- 
volved as  to  either  one  is  not  large  enough 
to  confer  Jurisdiction,  the  appeal  must  fall,* 
citing  Paving  Co.  v.  Mllford,  100  U.  S.  147, 
25  L.  Ed.  591.  See,  also,  Stettauer  v.  Bol- 
denweck,  183  III.  187,  65  N.  B.  709." 

The  same  motion  was  made  In  Pugh  Co^ 
T.  Wallace,  198  111.  422,  64  N.  B.  lOOi  which 
was  also  a  mechanic's  lien  case,  and.  In  dis- 
posing of  the  motion,  the  court  on  page  427 
of  198  UK,  on  page  1007  of  64  N.  R,  said: 
"A  second  ground  for  the  motion  Is  that  the 
claim  of  said  company  amounted  to  only 
$724.04,  and  that  without  a  certificate  of 
Importance  from  the  AppeHate  Court  this 
court  is  without  Jurisdiction  to  pass  upon  the 
same.  The  motion  as  to  the  California  Man- 
ufacturing Company  Is  also  based  upon  this 
last  ground;  that  Is,  that  Its  claim  is  for 
less  than  $1,000.  We  held  In  Davis  v.  Up- 
bam, 191  111.  372,  61  N.  B.  76,  that  interven- 
ing petitionera  for  mechanics'  liens  or  mate- 
rialmen's liens  filed  on  behalf  of  separate 
parties  must  be  treated  as  separate  suits, 
and  the  several  amounts  allowed  as  liens 
cannot  be  added  together  In  order  to  make 
the  jurisdictional  amount  necessary  to  au- 
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tborfze  an  appeal  from  the  Appellate  Court 
to  the  Biipreme  Court" 

It  seems  to  be  thought  by  the  appellants 
that  the  present  appeal  can  be  distinguished 
from  those  appeals  on  the  ground  that  In  this 
case  the  same  evidence  Is  relied  upon  to  de- 
feat the  Crane  Company  Hen  as  Is  relied  up- 
on to  defeat  the  Hen  of  P.  T.  Maloney  and 
the  lien  of  the  Kellogg-Mackay-Cameron  Com- 
pany, the  other  appellees,  whose  claims  are 
each  In  excess  of  $1,000.  -It  is  not  the  evi- 
dence by  which  a  debt  Is  sought  to  be  estat>- 
llsbed  or  defeated  which  determines  whether 
or  not  the  case  Is  appealable  from  the  Appel- 
late Court  to  this  court,  but  the  "amount  In- 
volved," and,  as  the  amount  Involved  In  the 
Crane  Company  case  is  less  than  the  Juris- 
dictional amount,  this  court  Is  without  Juris- 
diction to  entertain  this  appeal  as  against 
the  Crane  Company.  Farwell  v.  Becker,  120 
III.  261,  21  N.  E.  792,  6  U  R.  A.  400,  16  Am. 
St  Rep.  267 ;  Aultman  &  Taylor  Co.  v.  Weir, 
134  III.  137,  24  N.  B.  771 ;  Stettauer  v.  Bold- 
enweck,  183  111.  187,  55  N.  B.  709;  Davis  v. 
Upham  &  Stone,  supra ;  Pugh  Co.  v.  Wallace, 
supra;  Hutmacher  v.  Anheuser-Busch  Brew- 
ing Atn'n,  198  111.  613,  64  N.  E.  1092.  The  ap- 
peal, as  to  the  Crane  Company,  will  therefore 
be  dismissed. 

The  main  contention  of  the  appellants  in 
opposition  to  the  Hens  allowed  In  favor  of 
the  other  appellees  Is  that  the  contract  be- 
tweei  Merritt  &  Co.  and  the  construction 
company  does  not  provide  for  the  completion 
of  said  elevator  within  three  years  from  the 
date  of  the  contract  and  for  the  payment  of 
the  contract  price  for  the  construction  there- 
of within  one  year  from  the  time  stipulated 
for  the  completion  of  the  elevator,  and  for 
that  reason  It  Is  urged  that  P.  T.  Maloney 
and  the  Kellogg-Mackay-Cameron  Company 
have  each  failed  to  establish  a  right  to  a 
Hen  upon  the  said  elevator  premises.  Sec- 
tion 6  of  the  mechanic's  Hen  law,  in  force 
at  the  time  the  contract  for  the  construction 
of  the  elevator  was  entered  into,  provided 
that.  If  the  contract  be  In  writing  and  fail 
to  provide  for  the  completion  of  the  work 
within  three  years  from  the  date  of  the  con- 
tract or  for  the  payment  of  the  contract  price 
within  one  year  from  the  date  stipulated  for 
the  completion  of  the  work,  the  i>erson  con- 
tracting to  erect  an  improvement  or  perform 
lalwr  or  furnish  material  under  sucb  contract 
was  not  entitled  to  a  Hen  (Freeman  v.  Rln- 
aker,  185  III.  172,  56  N.  B.  1055) ;  and  it  was 
held  In  Von  Platen  v.  Winterbotham,  203  III. 
198,  67  N.  E.  843.  that  in  case  the  original 
contractor  was  not  entitled  to  a  Hen  1^  rea- 
son of  the  failure  of  the  contract  to  conform 
to  the  statute  In  the  particulars  pointed  out 
a  subcontractor  could  not  have  a  Hen  for  la- 
bor or  material  furnished  by  him  although 
the  same  went  into  the  Improvement  The 
contract  between  Merritt  &  Co.  and  the  con- 
struction company  was  in  writing,  and  pro- 
vided. In  express  terms,  that  the  elevator 
should  be  completed  on  or  before  December 


1,  1899,  and  that,  upon  the  receipt  of  the 
certificate  of  the  inspector  that  the  elevator 
had  been  completed  in  full  compliance  with 
the  terms  of  the  contract  and.  was  in  first- 
class  working  order,  Merritt  A  Co.  would 
acc^t  said  elevator  and  pay  the  construction 
company  any  balance  then  due  and  payable 
under  the  terms  of  the  contract.  From  these 
provisions  of  the  contract  we  think  It  clear 
that  the  elevator  was  to  be  constructed  and 
the  contract  price  for  constructing  the  same 
xvas  to  be  paid  on  or  before  December  1, 1899, 
and  fully  complied  with  the  provisions  of  the 
statute  hereinbefore  referred  to. 

The  contract  also  provided  that  It  should 
be  made  to  appear  by  the  inspector's  certifi- 
cate that  all  defects  in  the  construction  of 
the  elevator  found  during  the  period  of  10 
days'  trial  provided  for  in  the  specifications 
had  been  made  good,  and  that  It  should  be 
made  to  appear  by  satisfactory  evidence  that 
all  claims  for  material,  labor,  or  supplies  of 
every  kind  furnished  for  the  work  had  been 
fully  paid  and  satisfied,  and  that  the  plant 
was  free  from  incumbrance,  before  l^errltt 
&  Co.  should  be  required  to  accept  and  pay 
for  the  same,  and  It  Is  urged  by  the  appel- 
lants that  these  provisions  of  the  contract 
made  the  time  of  completion  and  payment 
uncertain,  and  that,  by  reason  of  the  failure 
of  the  construction  company  to  comply  with 
these  provisions  the  work  might  not  be  com- 
pleted wltbln  3  years  from  the  date  of 
the  contract  or  the  contract  price  might  not 
be  due  within  one  year  from  the  date  of  the 
completion  of  the  work.  We  cannot  accede 
to  this  view.  The  contract  fixed  a  date  when 
the  elevator  should  be  completed,  and  pro- 
vided that,  upon  the  certificate  of  the  Inspect- 
or that  it  bad  been  completed  in  compliance 
with  the  contract  one  provision  of  which 
was  that  It  should  be  completed  on  or  before 
December  1, 1899,  Merritt  &  Co.  would  accept 
the  same  and  pay  the  full  contract  price 
therefor.  The  statute  did  not  require  that 
the  work  should  be  completed  within  three 
years.  It  only  provided  that  the  contract 
should  provide  for  Its  completion  within  that 
period.  The  construction  company  clearly 
could  have  remedied  the  defects  and  cleared 
the  premises  of  Hens,  if  any  there  were,  prior 
to  December  1,  1899,  and  placed  Itself  In  po- 
sition on  that  day  to  have  demanded  a  cer- 
tificate from  the  Injector  of  completion  and 
insisted  upon  payment  of  the  amount  due  un- 
der the  contract  by  Merritt  &  Co. ;  that  is, 
there  was  in  existence,  under  the  terms  of 
the  contract,  no  legal  reason  why  the  con- 
struction company  might  not  have  completed 
the  contract  and  placed  itself  In  a  position  to 
have  demanded  performance  thereof  by  Mer- 
ritt &  Co.  on  the  1st  day  of  December,  1899. 
We  think,  therefore,  the  contract  fixed  the 
time  for  the  completion  of  the  elevator  and 
payment  of  the  contract  price  at  no  later 
date  than  December  1,  1899,  and  that  by  the 
failure  of  the  construction  company  to  per- 
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form  Its  contract  within  that  time,  It  could 
not  render  the  contract,  as  regards  the  dates 
of  its  completion  and  payment,  Indefinite  and 
uncertain,  and  thereby  defeat  the  Hens  of  per- 
sons furnishing  labor  or  material  for  the  con- 
struction of  the  elevator  by  falling  to  com- 
plete the  elevator  by  December  1,  1899. 

The  appellants  have  suggested  other 
grounds  of  reversal,  but  in  the  original  brief 
filed  on  their  behalf  it  is  said,  in  the  hope  of 
attracting  the  serious  attention  of  the  court 
to  the  point  last-above  considered,  they  have 
"eliminated"  from  the  "argument  practically 
all  other  points."  We  deem  this  an  aban- 
donment of  all  other  grounds  relied  upon  for 
a  reversal. 

Finding  no  reversible  error  In  this  record, 
the  Judgment  of  the  Appellate  Court  will  be 
affirmed. 

Judgment  affirmed. 


(22S  111.  ISS) 

RUPRECHT  V.  MUHLKB. 

(Supreme  Court  of  Illinois.    Dec.  22.  1906. 
Rehearing  Denied  Feb.  12,  1907.) 

1.  MOBTGAGES— ■WnONQFTIL    APPOINTMENT    OF 

Receives— RioHTO  of  Mobtgagce  in  Pos- 
session. 

A  junior  mortgages  was  lawfully  let  into 
the  possession  of  premises.  A  receiver  of  the 
rents  thereof  was  improperly  appointed  on  the 
application  of  the  Rrantee  in  a  senior  deed  of 
trust.  The  receiver  obtained  possession  and  col- 
lected rents.  The  court  on  appeal  set  aside 
the  appointment.  Held,  that  the  mortgagee  was 
entitled  to  the  rents  collected  by  the  receiver 
pending  the  appeal. 

ri3d.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  35,  Mortgages,  §§  518.  523.] 

2.  Same— Lien  on  Rents  of  Pbemises  Mobt- 

OAOED  — ENFOBCEMENT. 

The  lien  created  by  a  trust  deed,  giving  the 
grantee  a  specific  lien  on  the  rents  of  the  prem- 
ises, can  only  be  enforced,  as  against  a  junior 
mortgagee  lawfully  in  possession  of  the  prem- 
ises, through  a  receiver,  and  the  grantee  im- 
properly securing  the  appointment  of  a  receiver 
cannot  avail  himself  of  the  receivership  to  en- 
force the  lien  against  the  mortgagee. 

3.  Same— Suit  to   Fobeclose— Caosa-BiLir— 
Time  to  File. 

A  cross-bill  seeking  to  reach,  through  a  re- 
ceiver, the  rents  of  mortgaged  premises  during 
the  period  of  redemption,  is  filed  In  time,  though 
filed  after  the  final  decree  of  foreclosure  exe- 
cuted by  a  sale  of  the  premises. 

4.  Same  —  Appointment   of   Receives- Ao- 
counting. 

A  junior  mortgagee  was  lawfully  let  into 
the  possession  of  premises.  A  receiver  of  the 
rents  thereof  was  improperly,  appointed  on  the 
application  of  the  grantee  in  a  senior  deed  of 
trust.  The  receiver  collected  rents  pending  an 
appeal  resulting  In  the  netting  aside  of  the  ap- 
pointment He  also  incurred  expenses  that 
would  necessarily  have  been  made  by  the  mort- 
gagee, had  she  remained  in  possession  of  the 
S remises,  in  order  to  make  the  same  yield  rent 
TpM,  that  the  receiver  was  properly  allowed  to 
retain  from  the  rents  collected  the  amount  of 
Ms  disbnrsements. 

6.  Samb— Application  fob  Appointment  of 
Receivek— Bill— SuFFiciENCT. 

A  bill  seeking  the  appointment  of  a  receiver 
of  the  rents  of  premises,  during  the  period  of 
redemption  after  a  mortgage  foreclosure  sale, 


is  not  insufficient  on  which  to  base  an  order 
appointing  a  receiver,  because  it  fails  to  allege 
that  the  property  was  improved  or  yielded  rent 

Error  to  Appellate  Court,  First  District. 

Bill  by  Caroline  Ruprecht  and  another  to 
foreclose  a  mortgage  and  trust  deeds  execut- 
ed by  Catherine  Bredow,  In  which  Philip 
Henrici,  as  grantee  in  a  deed  of  trtist,  filed 
a  bill  and  .applied  for  the  appointment  of  a 
receiver,  and  In  which,  on  the  death  of  Philip 
Henrici,  Joseph  H.  Muhlke,  as  executor,  ap- 
peared. There  was  a  decree  of  the  Appellate 
Court,  affirming  a  decree  disposing  of  the 
funds  collected  by  the  receiver,  and  Caroline 
Ruprecht  brings  error.  Reversed  and  re- 
manded. 

Mason  &  Wyman,  for  plaintiff  In  error. 
Arnold  Tripp,  for  defendant  in  error. 

HAND,  J.  It  appears  from  the  pleadings 
and  proof  found  In  the  record  in  this  case 
that  on  the  2.3d  of  April,  1903,  Catherine 
Bredow  was  the  owner  of  premises  situated 
In  the  city  of  Chicago  known  as  Nos.  628, 
C30,  and  632  La  Salle  avenue,  which  premises 
were  subject  to  four  trust  deeds  securing 
Indebtedness  aggregating  the  sum  of  $14,000, 
running  to  A,  T.  Gait,  trustee,  a  trust  deed 
securing  the  sum  of  $6,000,  running  to  Arnold 
Tripp,  trustee,  and  a  mortgage  for  the  sum 
of  $4,000,  owned  by  Caroline  Ruprecht,  the 
plaintiff  in  error,  which  were  Hens  upon  said 
premises  In  the  order  hereinbefore  named; 
that  on  that  day  the  plaintiff  In  error  filed 
a  bill  to  foreclose  her  mortgage  In  the  su- 
perior court  of  Cook  county ;  that  on  July  18. 
1903,  Oalt  filed  a  bill  In  said  superior  court 
to  foreclose  the  trust  deeds  running  to  him; 
that  Philip  Henrici  answered  .the  bill  filed 
by  Gait,  in  which  answer  be  set  up  the  Tripp 
trust  deed,  and  averred  he  was  the  owner  of 
the  Indebtedness  secured  thereby.  The  bills 
filed  by  plaintiff  in  error  and  Gait  were  sub- 
sequently consolidated,  and  the  consolidated 
case  was  referred  to  a  master,  who  reported 
the  amounts  due  upon  the  Gait  trust  deeds, 
the  Tripp  trust  deed,  and  the  Ruprecht  mort- 
gage, and  a  decree  of  foreclosure  and  sale 
was  entered.  The  master  advertised  the 
premises  for  sale,  and  Gait  bid  the  amount 
of  the  trust  deeds,  interest,  and  cost,  running 
to  him,  and  the  premises  were  struck  off  and 
sold  to.  him.  The  master  reported  the  sale 
to  the  court  and  the  same  was  approved. 
Thereupon  the  defendant  In  error  filed  a  pe- 
tition for  the  appointment  of  a  receiver  to 
take  charge  of  the  property  during  the  re- 
demption period,  and  to  apply  the  rents,  is- 
sues, and  profits  in  payment  of  the  Indebted- 
ness secured  by  the  Tripp  trust  deed,  and  on 
November  24,  1903,  B.  F.  Clettenberg  was  ap- 
pointed receiver,  and  the  plaintiff  in  error, 
who  had  been  let  Into  the  possession  of  the 
premises,  surrendered  the  possession  of  the 
premises  to  said  receiver.  The  order  appoint- 
ing Clettenberg,  upon  the  appeal  of  the  plain- 
tiff In  error,  was  reversed  by  the  Appellate 
Court   (Ruprecht  t.  Henrici,  113  111.  Appw 
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398)  on  the  ground  that  the  pleadings  filed 
tqr  the  defendant  in  error  In  the  consolidated 
case  did  not  entitle  tiim  to  affirmative  relief. 
During  tbe  time  Clettenberg  was  acting  as 
receiver  under  the  order  of  November  24, 
1903.  he  collected  $1,713.80  as  rent,  and  ex- 
pended $765.43  in  caring  for  and  maintaining 
tbe  premises,  which  left  a  net  balance  of 
$948.37  in  his  hands  as  such  receiver  at  the 
time  the  order  appointing  him  receiver  was 
reversed  by  the  Appellate  Court  Upon  the 
apiMlntment  of  the  receiver  being  annulled  by 
the  action  of  the  Appellate  Court,  the  de- 
fendant in  error  filed  a  cross-bill  asking  that 
the  rents.  Issues,  and  profits  arising  from 
the  premises  be  applied  to  the  payment  of 
his  Indebtedness  secured  by  the  Tripp  trust 
deed,  and  that  a  receiver  be  appointed,  and 
on  April  11,  1904,  tbe  court  again  entered  an 
order,  based  upon  such  cross-bill,  appointing 
Clettenberg  receiver.  Upon  his  reappoint- 
ment the  receiver  charged  himself  with  the 
balance  In  his  hands  during  his  former  re- 
ceivership, and  the  premises  were,  by  order 
of  court,  again  placed  in  his  hands  as  receiver. 
The  plaintlfC  in  error  entered  her  motion  to 
strike  the  cross-bill  from  the  files,  on  the 
ground  It  had  not  been  filed  In  apt  time  and 
was  filed  without  leave  of  court  That  mo- 
tion was  overruled  by  the  trial  court  and  Its 
action  was  affirmed  by  the  Appellate  Court 
Ruprecht  v.  Henrlel,  116  III.  App.  583.  In  the 
meantime  the  receiver  had  collected.  Includ- 
ing the  balance  of  $948.37  received  by  him 
during  his  first  receivership,  as  rent  of  the 
premises,  the  sum  of  $4,524.47,  and  expended 
during  his  second  receivership  $1,172.43, 
which  left  In  his  hands  on  April  15,  1905, 
for  distribution,  the  sum  of  $3,352.04.  The 
plaintiff  In  error  filed  a  special  demurrer  to 
the  defendant  In  error's  croBs-bill,  which  was 
overruled.  She  also  filed  a  petition  asking 
that  the  receiver  be  required  to  pay  over  to 
her  the  $1,713.80  collected  by  him  during  his 
first  receivership;  also  the  amount  collected 
by  him  during  his  appointment  under  the  de- 
fendant In  error's  cross-bill.  The  prayer  of 
the  petition  was  denied,  and  the  receiver 
was  allowed,  by  order  of  court,  the  sum  of 
$433.66  as  his  compensation  as  receiver,  and 
he  was  ordered  to  pay  over  to  tbe  defendant 
In  error,  to  apply  upon  the  indebtedness  se- 
cured by  the  Tripp  trust  deed,  tbe  balance 
In  his  hands,  whldi,  after  deducting  his  com- 
pensation and  expenses,  amounted  to  $2,918.38, 
to  all  of  which  rulings  the  plaintiff  In  error 
exoepted,  and,  the  action  of  the  trial  court 
having  been  affirmed  by  the  Appellate  Court 
a  writ  of  error  has  been  sued  out  from  this 
court  to  review  the  action  of  the  Appellate 
Court  During  the  pendency  of  the  case  in 
the  Appellate  Court  Philip  Henrlcl  died,  and 
his  executor,  .Joseph  H.  Muhlke,  was  substi- 
tuted in  his  stead  and  appeal  In  this  court 
as  defendant  In  error. 

The  first  contention  made  by  the  plaintiff 
in  error  Is  that  the  trial  court  erred  in  order- 
ing the  funds  collected  by  Clettenberg,  dur- 


ing the>  period  Intervening  between  his  first 
appointment  as  receiver  and  the  order  of  the 
Appellate  Court  reversing  the  order  of  the 
superior  court  appointing  bim  receiver,  paid 
over  by  the  recetver  to  the  defendant  in  er- 
ror's testator.  It  appears  that  at  the  time 
Clettenberg  was  appointed  receiver  on  the 
petition  of  Philip  Henrlcl,  on  November  24, 
190S,  plaintiff  In  error  was  lawfully  In  pos- 
session of  said  premises,  which  entitled  her 
to  the  rents  and  profits  arising  therefrom  dur- 
ing the  period  of  redemption,  against  Cath- 
erine Bredow  or  any  one  claiming  through 
or  under  her.  This  being  true,  the  plaintiff 
in  error  was  entitled  to  receive  said  rents. 
Issues,  and  profits  as  against  the  defendant 
in  error,  unless  he  could  reach  them  through 
a  receiver.  This  he  attempted  to  do,  but,  by 
reason  of  a  defect  in  the  pleadings,  the  appoint- 
ment of  the  receiver  was  Improperly  made, 
and  the  appointment  was  vacated  and  set  aside 
by  tbe  Appellate  Court  The  receiver,  under 
an  order  of  court,  obtained  the  possession  of 
the  premises  from  the  plaintiff  In  error,  and, 
upon  his  appointment  being  set  aside  and 
vacated,  we  see  no  reason  why  the  possession 
of  the  premises  should  not  have  been  restored 
to  the  plaintiff  In  error,  and  tbe  rents.  Issues, 
and  profits  arising  from  the  premises  col- 
lected by  the  receiver,  less  tbe  receiver's 
legitimate  expenses  during  the  period  inter- 
vening between  his  appointment  and  the  an- 
nulment thereof,  turned  over  by  the  receiver 
to  the  plaintiff  In  error.  Had  the  possession 
of  said  premises  not  been  taken  from  the 
plaintiff  In  error  by  the  receiver  under  the 
order  of  the  court  she  would  have  received 
said  rents,  issues,  and  profits,  and,  as  it  sub- 
sequently appeared  the  receiver  was  im- 
properly appointed  and  he  was  removed,  we 
do  not  think  the  defendant  in  error  can  avail 
himself  of  such  appointment  to  deprive  the 
plaintiff  in  error  of  the  use  of  said  premises 
during  the  time  said  receiver  was  improperly 
in  the  possession  of  said  premises,  but  think 
that  the  receiver  during  that  period  must  be 
held  to  have  retained  the  possession  of  said 
premises  for  the  use  and  benefit  of  the  plain- 
tiff In  error. 

In  Davis  v.  Dale,  150  111.  239,  37  N.  E.  215, 
It  was  held  that  the  grantor  In  a  trust  deed  or 
mortgage,  or  the  owner  of  the  equity  of  re- 
demption. Is  entitled  to  tbe  possession  of  the 
premises,  and  to  receive  the  rents,  issues,  and 
profits  arising  therefrom,  after  the  sale  and 
until  the  time  of  redemption  has  expired,  and 
that  where  a  receiver  of  the  premises  was 
appointed  and  the  premises  sold  for  enough 
to  satisfy  the  foreclosure  decree.  Interest, 
and  costs,  the  necessity  for  a  receiver  ceased 
and  the  receiver  should  be  discharged,  but 
In  the  event  the  receiver  was  not  discharged, 
he  would  hold  the  premises  for  the  l)enefit  of 
the  owner  of  the  equity  of  redemption,  and 
that  any  rents,  issues,  and  profits  received 
from  the  premises  by  the  receiver  would  be 
held  by  the  receiver  for  the  benefit  of  the 
person  entitled  to  the  possession  of  the  prem- 
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Isea,  and  that  tbe  person  upon  whose  appli- 
cation the  recelTer  was  appointed  would  ac- 
quire no  additional  rights  to  the  fund  be- 
cause It  was  accumulated  in  the  hands  of  a 
receiver.  Such,  we  think,  must  be  the  case 
here,  and  that  the  court  should  have  held  the 
plaintiff  In  error  was  entitled  to  the  rents. 
Issues,  and  profits  earned  by  the  premises 
during  the  time  the  premises  were  in  the 
possession  of  the  receiver  under  his  first 
receivership,  less  such  sums  as  he  may  have 
paid  out  for  the  maintenance  and  care  of 
the  premises. 

It  Is  urged,  however,  that  tbe  Tripp  trust 
deed  gave  tbe  defendant  In  error  a  specific 
lien  upon  tbe  rents,  issues,  and  profits  aris- 
ing from  said  premises,  and  that  he  was  en- 
titled to  have  said  rents,  issues,  and  profits, 
as  against  the  plaintiff  in  error,  applied  in 
payment  of  tbe  indebtedness  secured  by  said 
trust  deed.  If  it  be  conceded  the  Tripp  trust 
deed  created  such  Hen,  we  think  that  Hen 
could  only  l>e  enforced,  as  against  the  plain- 
tiff in  error,  who  was  In  possession  of  the 
premises,  In  favor  of  the  defendant  in  error 
through  a  receiver,  and,  as  tbe  receiver  caus- 
ed to  be  appointed  by  the  defendant  in  error 
was  improperly  appointed,  the  defendant  in 
error  cannot,  by  reason  of  such  Illegal  ap- 
pointment, avail  himself  of  such  receiver- 
ship to  enforce  against  the  plaintiff  in  error, 
who  bad  been  Illegally  deprived  of  the  pos- 
session of  said  premises,  said  Hen.  1  Jones 
on  Mortgages,  S  670;  First  Nat.  Bank  y.  II- 
Ihiois  Steel  Co.,  174  111.  140,  51  N.  B.  200; 
Qandy  v.  Coleman,  196  III.  189,  63  N.  E.  225; 
Schaeppl  V.  Bartbolomae,  217  111,  105,  76  N. 
B.  447,  I  L.  R.  A.  (N.  S.)  1079. 

We  are  of  the  opinion  the  trial  court  erred 
in  directing  the  rents.  Issues,  and  profits 
collected  by  the  receiver  during  the  period 
of  his  first  appointment  to  be  paid  to  tbe 
testator  of  tbe  defendant  in  error 

Tbe  next  contention  of  the  plaintiff  in  er> 
ror  is  that  tbe  cross-bill  of  defendant  in  er> 
ror  was  not  filed  in  apt  time,  and  for  that 
reason  it  is  urged  the  second  appointment  of 
Clettenberg  as  receiver  was  Improperly  made. 
Tbe  general  rule  Is  that  a  cross-bill  should 
be  filed  in  apt  time,  which  would  usually  be 
before  final  decree.  Fread  v.  Fread,  165  111. 
228,  40  N.  E.  268.  In  this  case,  however,  no 
attempt  was  made,  by  virtue  of  tbe  cross- 
blU,  to  Interfere  with  tbe  final  decree,  wblcb 
bad  been  entered  and  executed  by  a  sale  of 
the  premises  prior  to  the  time  tbe  cross-bill 
was  filed.  The  sole  object  of  tbe  cross-bill 
was  to  reach,  tbrough  a  receiver,  the  rents, 
issues,  and  profits  of  the  premises  sold,  dur- 
ing the  period  of  redemption.  In  Chicago 
Artesian  Well  Co.  v.  Connecticut  Mutual  Life 
Ins.  Oa,  67  111.  424,  which  was  a  mechanic's 
lien  suit,  a  cross-bill  was  filed  after  a  final 
decree  declaring  the  rights  of  the  parties  in 


respect  to  their  several  Hens  had  been  en- 
tered, but  said  cross-bill  was  not  filed  with  a 
view  to  Interfere  in  any  way  with  the  opera- 
tlon  of  that  decree,  nor  did  it  tend  to  de- 
lay tbe  petitioner  in  securing  his  rights  un- 
der said  final  decree;  hence  the  cross-bill 
was  regarded  as  filed  in  sufficient  time.  We 
think  the  cross-bill  was  properly  filed. 

It  Is  further  contended  that  the  receiver 
should  not  be  allowed  to  retain  from  the 
rents  collected  during  his  first  receivership 
tbe  amount  of  his  disbursements.  Tbe  report 
of  tbe  receiver  has  not  been  abstracted.  We 
are,  therefore,  unable  to  determine  from  the 
abstract  what  the  amount  deducted  from  the 
rents  collected  by  the  receiver  during  bis 
first  receivership  was  expended  for.  It  seema 
evident  from  the  briefs  of  the  respective  par- 
ties, however,  that  a  large  part,  if  not  the 
whole,  of  the  expenses  of  tbe  receiver  for 
which  he  received  credit  was  made  necessary 
in  order  that  the  premises  might  be  made  to 
yield  rent,  such  as  coal  for  heating  the  build- 
ings, and  rep^ilrs  upon  the  boiler,  machinery, 
and  plumbing,  and  which  were  expenses  that 
would  necessarily  have  been  made  by  the 
plaintiff  in  error  bad  she  remained  in  pos- 
session of  tbe  premises,  in  order  to  make  tbe 
same  yield  rent.  We  are  hot,  therefore,  dis- 
posed to  Interfere  with  the  part  of  the  order 
of  the  trial  court  which  allows  the  receive 
credit  for  such  expenditures. 

It  is  finally  contended  that  the  cross-bllt 
of  the  defendant  in  error  was  not  sufficient 
upon  which  to  base  the  order  appointing  tbe 
receiver.  In  this:  that  It  failed  to  allege  that 
the  property  was  Improved  or  yielded  rents. 
The  sole  controversy  here  between  the  plain- 
tiff In  error  and  the  defendant  In  error  Is, 
who  is  entitled  to  the  rents.  Issues,  and  profits 
arising  from  said  premises  during  tbe  period 
of  redemption?  We  think  the  cross-bill  suf- 
ficient upon  which  to  base  the  order  of  April 
11,  1904,  appointing  Clettenberg  receiver  of 
the  premises,  and  that,  during  tbe  time  that 
the  premises  remained  In  the  possession  of 
the  receiver  under  that  order,  the  diefcndant  In 
error  was  entitled  to  receive  the  rents,  issues, 
and  profits  arising  therefrom,  less  tbe  receiv- 
er's expenditures  and  compensation. 

For  the  error  indicated,  the  Judgment  of 
the  Appellate  Court  and  tbe  decree  of  the 
superior  court  will  be  reversed,  and  tbe  cause 
remanded  to  the  superior  court,  with  direc- 
tions to  enter  a  decree  directing  the  receiver 
to  pay  over  to  the  plaintiff  in  error  the  sum 
of  $948.37,  that  being  the  net  balance  in  bis 
hands  arising  from  rents  collected  during  bis 
first  receivership,  and  that  he  pay  the  amount 
received  by  him  during  bis  second  receiver- 
ship, less  his  compensation  and  disburse- 
ments during  that  period,  to  the  defendant  tn 
error. 

Reversed  and  remanded,  with  directions. 
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NELSON  T.  CHICAGO.  B.  &  Q.  H.  00. 

(Supreme  Coart  of  Illinoia.    Dec.   22,  1906. 
Behearini;  Denied  Feb.  12,  1907.) 

1.  Ratlboads— Action  Against  Raii.boai>— 

PROCESS  Sebvicb. 

Practice  Act,  Hnrd's  Rev.  St.  1905.  c.  110, 
par.  2,  provides  that  an  action  against  a  rail- 
road company  may  be  brought  in  the  connty 
where  the  canse  of  action  accrued,  and  para- 
graph 5  provides  that  a  corporation  may  be 
served  with  process  by  leaving  a  copy  with  oue 
of  certain  designated  ofiicers  or  employes  found 
in  the  county  where  the  suit  is  brought,  and 
that  in  case  the  officer  serving  the  process  shall 
return  that  he  cannot  find  any  officer,  etc^  the 
company  may  l>e  served,  as  provided  in  Hurd's 
Rev.  St.  1905,  c.  22,  8j  12,  13,  in  relation  to 
chancery  practice;  and  such  sections  provide 
for  aernoe  by  poblicatioii,  on  an  affidavit  show- 
ing that  defendant  resides  or  has  gone  out  of 
the  state,  or  on  due  inquiry  cannot  be  found,  or 
is  concealed  within  the  state,  so  that  process 
cannot  be  served  on  him.  Held,  that  the  stat- 
utes authorize  service  by  publication  on  a  rail- 
road company  when  no  officer,  etc.,  is  found  in 
the  ooun^  where  the  suit  is  brought,  though 
the  principal  office  of  the  railroad  is  in  the 
state,  and  the  action  is  one  for  the  recovery  of 
a  judgment  in  personam. 

rE<d.  Note.— For  cases  in  iwint,  see  Cent,  Dig. 
vol.  41,  Railroads,  S  56.] 

2.  CoNSTiTonoNAL  Law  — Dui   Pbooesb  of 
Law— Sebvioi  or  Pbockss. 

The  statute  is  not  void  as  autboriciog  serv- 
ice not  constituting  due  process  of  law. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
ToL  10,  Constitutional  Law,  g  929.] 

Appeal  from  Circuit  Court.  Kane  County; 
Charles  A.  Bishop,  Judge. 

Action  by  Lars  R.  Nelson  against  the 
Chicago,  Burlington  ft  Qulncy  Railroad  Com- 
pany. From  a  Judgment  dismissing  the  ac- 
tion, plaintiff  appeals.  Reversed  and  re- 
manded. 

Murphy,  Alsdiuler  ft  Clyne,  for  appellant 
Hopkins,  Peffers  ft  Hopkins,  for  appellee. 

HAND,  J.  The  appellant,  Lars  R.  Nelson, 
on  the  2l8t  day  of  April,  1906,  filed  a  praecipe 
In  the  office  of  the  clerk  of  the  circuit  court 
of  Kane  county  for  a  summons  In  an  action 
on  the  case  against  the  Chicago,  Burlington 
ft  Qulncy  Railway  Company,  an  Iowa  cor- 
poration, and  the  Chicago,  Burlington  ft 
Qulncy  Railroad  Company,  an  Illinois  cor- 
poration. A  summons  was  Issued  against 
tx>tfa  companies,  and  delivered  to  the  sheriff 
of  said  county  to  serve,  which  summons  was 
returned  by  said  sheriff  not  served  as  to  the 
railroad  company,  because  the  president  or 
any  other  of  the'  oflScers  or  agents  of  said 
railroad  company  -with  whom  the  statute 
provides  a  copy  of  the  summons  may  be  left 
to  effect  service  of  process  upon  the  company 
could  not  be  found  by  him  In  said  county. 
The  praecipe  and  summons  were  then  amend- 
ed and  the  case  discontinued  as  to  the  rail- 
way company,  and  the  ralboad  company  was 
served  with  process  by  publication  and  mall, 
as  in  chancery  cases,  as  Is  authorized  by 
paragra^  B  of  the  practice  act  (Hurd's  Rev. 
St  1905,  e.  110),  and  a  declaration  was  filed 
iigalnst  the  railroad  company.    It  appears 


from  the  affidavit  for  publlcaUoa  and  the 
declaration  that  said  railroad  company,  at 
the  time  of  the  alleged  injury,  was  the  own. 
er  of  a  line  of  railway  extending  Into  and 
through  Kane  county,  which  line  the  said 
railroad  company  had  leased  to  said  railway 
company,  and  that  the  appellant  was  Injured 
in  the  city  of  Aurora,  In  Kane  county,  hy 
the  negligence  of  the  said  railway  company 
while  operating  the  said  railway  line,  and 
that  the  principal  place  of  business  of  the 
railroad  company  was  In  Chicago,  Cook  conn* 
ty,  IIL  The  railroad  company  entered  a  spe- 
cial appearance,  and  moved  to  quash  the 
service  of  process  had  upon  it  by  publication 
and  mall,  which  motion  was  sustained,  and, 
the  appellant  electing  to  stand  by  the  service 
of  process  and  refusing  to  proceed  further, 
the  court  dismissed  the  suit,  and  the  appel- 
lant has  prosecuted  this  appeal. 

It  Is  first  contended  by  the  railroad  com- 
pany that  paragraph  6  of  the  practice  act 
does  not  authorize  service  of  process  by  pub- 
lication and  mall  upon  a  defendant  railroad 
company  that  has  its  principal  office  in  this 
state,  In  a  canse  where  the  object  of  the  suit 
is  to  obtain  a  judgment  In  personam  against 
the  railroad  company ;  and,  secondly,  If  serr- 
Ice  of  process  by  publication  and  mail  la  au- 
thorized by  said  paragraph  5  upon  a  defend- 
ant railroad  company  that  has  its  principal 
office  In  this  state  In  a  suit  where  a  judgment 
In  personam  is  sought  against  the  railroad 
company,  the  statute  is  unconstitutional  and 
void,  as  such  service  of  process,  it  is  said, 
does  not  constitute  due  process  of  law.  Par- 
agraph 2  of  the  practice  act  provides  actions 
against  a  railroad  company  may  be  brought 
in  the  coimty  where  Its  principal  oflSce  is  lo- 
cated, or  in  the  county  where  the  cause  of 
action  accrued,  or  In  any  county  into  or 
through  which  its  road  may  run;  and  par- 
agraph 5  of  the  same  act  provides  an  incor- 
porated company  may  be  served  with  process 
by  leaving  a  copy  of  the  process  with  its 
president,  if  he  can  be  found  In  the  county 
in  which  the  suit  is  brought,  and  if  he  shall 
not  be  found  In  the  county,  then  by  leaving 
a  copy  of  the  process  with  any  clerk,  secre- 
tary, superintendent,  general  agent,  cashier, 
principal,  director,  engineer,  conductor,  sta- 
tion agent,  or  any  agent  of  said  company 
found  In  the  county,  and  In  case  the  proper 
officer  shall  make  return  upon  such  process 
that  he  cannot  in  his  county  find  the  presi- 
dent or  any  other  officer  or  agent  named  in 
said  statute  with  whom  it  is  provided  a  copy 
of  the  summons  may  be  left  to  effect  service 
of  process  upon  such  incorporated  company, 
"then  such  company  may  be  notified  by  pub- 
lication and  mail  in  like  manner  and  with 
like  effect  ss  is  provided  in  sections  twelve 
(1^  and  thirteen  (13)  of  an  act  entitled  'An 
act  to  regulate  the  practice  In  courts  of  chan- 
cery,' approved  March  16, 1872"  (Hurd's  Rev. 
St.  1906,  c.  22) ;  and  section  12  of  the  chan- 
cery act  provides  for  the  filing  of  an  affidavit, 
the  publication  of  a  notice  of  the  pendency 
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of  the  suit  In  a  newspaper,  and  the  mailing 
of  a  copy  of  tbe  notice  published,  within  10 
days  from  the  date  of  Its  first  publication,  to 
tbe  defendant  at  his  address  stated  In  the 
EfBdaTit  for  publication;  and  section  13, 
that  the  notice  provided  for  in  section  12 
shall  be  published  at  least  once  in  each  week 
for  four  successive  weeks,  and  that  no  de- 
fault or  proceeding  shall  be  taken  against  a 
defendant  not  served  with  summons  and  not 
appearing  unless  40  days  shall  intervene  be- 
tween the  first  publication  of  said  notice 
and  the  first  day  of  the  term  at  which  such 
default  or  proceeding  Is  proposed  to  be  taken. 
We  are  unable  to  discover,  from  a  reading 
of  these  sections  of  the  statute,  why  they  are 
not  broad  enough  in  their  terms  to  include  a 
case  like  this,  or  any  other  action  at  law 
which  may  be  brought  against  an  Incorporat- 
ed railroad  company  where  no  officer  or 
agent  of  the  company  is  found  in  tbe  coimty 
where  the  suit  is  brought  with  whom  a  copy 
of  the  summons  can  be  left  to  effect  service 
upon  the  railroad  company,  and  where  it 
appears  tbe  principal  office  of  tbe  railroad 
■company  is  located  within  the  state  of  Illi- 
nois. Sections  12  and  13  of  the  chancery  act 
clearly  cover  all  chancery  suits,  where  serv- 
ice of  process  by  publication  and  mall  is 
permissible,  which  may  be  brought  against 
an  incorporated  railroad  company,  and  we 
think  they  authorize  the  service  of  process 
by  publication  and  mail  In  an  action  upon  the 
case  against  an  Incorporated  railroad  com- 
pany whose  principal  office  is  located  in  this 
state,  outside  the  county  in  which  the  suit 
is  brought,  where  the  sheriff  makes  a  return 
upon  the  summons  that  said  rnllrond  com- 
pany has  no  officer  or  agent  In  the  county 
where  the  suit  is  brought  to  whom  a  copy 
of  the  process  can  be  delivered  for  the  pur- 
pose of  effecting  service  of  process  upon  the 
railroad  company.  In  Chicago,  Burlington 
&  Qulnqy  Railroad  Co.  v.  Weber,  219  111.  372, 
890,  76  N.  E.  489,  494,  which  was  an  action 
on  tbe  case.  It  was  said:  "By  section  1  of 
the  practice  act,  railroad  companies  may  be 
sued  where  the  principal  office  is  located,  or 
in  any  county  through  which  the  railroad 
runs,  and  by  section  4  of  the  act,  as  we  have 
already  pointed  out,  service  may  be  had  in 
those  coimtles  where  no  agent  or  clerk  or 
other  person  authorized  by  the  statute  to  be 
served  in  such  cases  .is  kept,  by  publication. 
In  the  same  manner  as  in  suits  in  chan- 
cery." 

It  is  urged,  however,  that  service  of  pro- 
cess by  publication  and  mail  can  only  be  bad 
in  chancery  cases  where  the  affidavit  for 
publication  shows  that  the  defendant  resides 
or  has  gone  out  of  this  state,  or  on  due  in- 
quiry cannot  be  found,  or  Is  concealed  with- 
in this  state,  so  that  process  cannot  be  served 
upon  him ;  and  it  is  said,  as  the  affidavit  for 
publication  in  this  case  shows  the  appellee 
la  a  resident  of  Cook  county,  in  this  state, 
service  of  process  cannot  be  had  upon  it  by 
publication  and  mail;  in  other  words,  that 


the  method  pointed  out  In  sections  12  and  13 
of  the  chancery  act  by  which  a  defendant  in 
chancery  may  be  served  with  process  by  pub- 
lication and  mail  applies  only  to  nonresident 
defendants,  and  such  defendants  as  have 
gone  out  of  the  state,  or  on  due  Inquiry  can- 
not be  found,  or  who  have  concealed  them- 
selves, so  that  process  cannot  be  served  upon 
them.  If  sections  12  and  13  of  the  chancery 
act  were  considered  alone,  the  contention  of 
the  appellee  would  be  sound.  In  determining 
the  question  now  under  consideration,  how- 
ever, we  are  forced  to  consider  paragraphs 
2  and  5  of  the.  practice  act  in  connection 
with  sections  12  and  13  of  the  chancery  act. 
The  first  of  those  paragraphs  provides  that 
an  incorporated  railroad  company  may  be 
sued  in  any  county  where  its  principal  office 
is  located,  or  in  any  county  where  the  cause  of 
action  accrued,  or  in  any  county  into  or 
through  which  its  road  may  run.  Tbe  ap- 
pellant was  injured  in  Kane  county,  and  the 
road  of  the  appellee  runs  into  and  through 
Kane  county.  The  appellant  was  therefore 
authorized  to  bring  his  suit  in  Kane  county. 
It  is  also  provided  by  said  paragraph  5,  if 
the  officer  makes  a  return  that  he  cannot 
find  the  president  or  any  officer  or  agent  of 
the  railroad  company  in  tbe  county  where 
the  suit  is  brought  with  whom  he  is  author- 
ized to  leave  a  copy  of  the  summons  to  eflFect 
service,  then  service  of  process  may  be  had 
upon  the  compciny  by  publication  and  mall, 
in  like  manner  and  with  like  eCTect  as  is 
provided  in  the  chancery  act  The  officer  in 
this  case  did  make  a  return  that  he  could 
not  find  the  president  or  any  officer  or  agent 
of  the  appellee  in  Kane  county  with  whom 
he  was  authorized  to  leave  a  copy  of  tbe 
summons,  and  that  in  consequence  of  such 
failure  he  returned  the  summons  not  served. 
The  appellant  has  therefore  brought  himself 
clearly  within  the  language  of  that  para- 
graph of  the  practice  act,  and  those  provi- 
sions of  the  chancery  act  which  provide  that 
the  affidavit  for  publication  shall  slww  that 
the  defendant  does  not  reside  in  or  has  gone 
out  of  the  state,  or  upon  due  inquiry  cannot 
be  found,  or  conceals  himself,  so  that  process 
cannot  be  served  upon  blm,  do  not  apply 
to  a  case  like  this.  The  only  condition  pre- 
cedent to  the  right  to  obtain  service  of  pro- 
cess by  publication  and  mail  in  case  tbe  rail- 
road company  has  no  officer  or  agent  in  tbe 
county  where  the  suit  was  brought  with 
whom  a  copy  of  the  summons  can  be  left  to 
effect  service  of  process  is  that  the  <^rer 
shall  make  a  return  showing  his  Inability  to 
find  an  officer  or  agent  of  the  company  in 
the  county  where  the  suit  is  brought  with 
whom  he  is  authorized  to  leave  a  copy  of  the 
summons  to  effect  service  of  process  upon 
tbe  company. 

It  is  also  said  that  In  chancery  cases  a  per- 
sonal judgment  cannot  be  based  npon  service 
of  process  by  publication  and  mall  (Town  of 
Virden  v.  Needles,  98  111.  306),  and  as  the 
statute  provides   a   railroad  company   that 
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has  DO  officer  or  agent  In  the  county  in  which 
the  suit  is  brought  with  whom  a  copy  of  the 
summons  miay  be  left  may  be  served  with  pro- 
cess by  publication  and  mail  with  like  effect 
as  is  provided  in  sections  12  and  13  of  the 
chancery  act,  and  as  there  can  be  no  personal 
Judgment  Iwsed  upon  a  summons  by  publica- 
tion and  mall  In  a  chancery  suit,  and  the 
service  of  process  in  this  case  was  made  with 
a  view  to  obtain  a  personal  judgment  against 
the  appellee,  the  service  of  process  by  publi- 
cation and  mail  was  properly  quashed.  Para- 
graph 5  of  the  practice  act  contains  no  ex- 
ceptions, but  applies  with  equal  force  to 
a  case  against  an  incorporated  railroad  com- 
pany, whether  the  object  of  the  suit  is  to 
obtain  a  judgment  in  personam  or  the  pro- 
ceeding is  in  rem,  and,  If  the  service  Of  pro- 
cess by  publication  and  mall  in  a  case  like 
the  one  at  bar,  where  the  object  of  the  suit 
la  to  obtain  a  personal  judgment.  Is  valid, 
then  tlie  service  of  process  here  is  good.  To 
give  to  the  words  "with  like  effect,"  found 
in  paragraph  5  of  the  practice  act,  the  con- 
struction contended  for  by  the  appellee, 
would  be  to  hold  that  while  the  sections  of 
the  statute  above  referred  to,  when  consider- 
ed together,  authorize  a  defendant  railroad 
company  situated  like  the  appellee  company 
to  be  served  with  process  by  publication  and 
mail,  yet  after  it  is  thus  served  the  court  is 
powerless  to  render  a  Judgment  against  such 
railroad  company,  which  construction  would 
nullify  those  sections  of  the  statute  when 
applied  to  a  case  like  this.  We  are  clearly 
of  the  opinion  the  statute  Is  broad  enough  to 
cover  a  case  like  the  one  at  bar,  If  the  Legis- 
lature has  power  to  authorize  service  in  such 
case  In  that  manner.  If,  however,  under 
no  circumstances  a  personal  judgment  in  an 
action  at  law  like  this  can  be  based  upon  a 
service  of  process  by  publication  and  mall, 
then  the  service  of  process  here  was  bad,  and 
was  properly  quashed ;  which  brings  us  to  a 
consideration  of  the  appellee's  second  propo- 
sition. 

The  law  provides  for  two  methods  of  serv- 
ice of  process — the  one  actual  and  the  other 
constructive.  Actual  service  of  process  Is 
made  by  reading  the  original  process  to  the 
defendant,  or  by  delivering  to  him  a  copy 
thereof;  and  constructive  service  of  process, 
which  is  a  substituted  service  of  process.  Is 
made  by  leaving  a  copy  of  the  process  at  the 
defendant's  residence  when  he  is  al>sent,  or 
by  posting  or  publishing  notice  of  the  penden- 
cy of  the  suit,  and  mailing  a  copy  of  the  no- 
tice posted  or  published  to  the  defendant.  If 
his  post-office  address  is  known.  It  is  held 
that  the  service  of  process,  either  actual  or 
constructive,  upon  a  nonresident  defendant 
outside  the  limits  of  the  state  where  the  ac- 
tion or  proceeding  is  pending  will  not  author- 
ize the  rendition  of  a  personal  judgment  or 
decree  against  a  defendant,  but  that  such 
service  of  process  Is  sufficient  upon  which  to 
base,  a  'decree  changing  the  marital  status 
in  a  proceeding  for  divorce,  or  a  Judgment 


or  decree  disposing  of  property  situated  with- 
in the  jurisdiction  of  the  court  wherein  the 
action  or  proceeding  is  pending.  It  is  also 
held  that  each  state  may  determine  for  itself 
in  what  method  process  may  be  served  upon 
its  citizens  within  its  own  boundaries,  and, 
while  such  iegislatioa  will  have  no  force  out- 
side the  state,  service  of  process  within  the 
state  in  the  manner  pointed  out  in  the  statute 
regulating  the  method  of  obtaining  such  con- 
structive service  of  process.  If  the  method  of 
service  of  process  provided  for  is  such  as  to 
amount  to  due  process  of  law,  as  these  terms 
are  used  in  the  state  and  federal  Constitu- 
tions, will  1>e  sufficient  to  authorize  the  courts 
of  the  state  within  whose  jurisdiction  the 
service  of  process  is  had  to  pronounce  a  per- 
sonal judgment  or  decree  against  a  defendant 
so  served  with  process,  although  cases  may 
arise  in  practice  upon  such  constructive 
service  of  process  where  a  personal  judgment 
or  decree  might  be  obtained  against  a  de- 
fendant without  such  defendant  having  re- 
ceived actual  notice  of  the  pendency  of  the 
action  prior  to  judgment  or  decree.  Con- 
structive service  of  process,  it  is  said.  Is  au- 
thorized in  a  certain  class  of  cases,  such  as 
when  the  defendant  has  gone  out  of  the  state, 
or  when  be  cannot  be  found,  or  when  he  con- 
ceals himself,  so  that  process  cannot  be 
served  upon  him,  as  the  result  of  necessity; 
that  Is,  such  constructive  service  of  process 
Is  substituted  for  actual  service  of  process 
when  actual  service  of  process  cannot  be  had 
upon  a  defendant.  In  this  case  actual  serv- 
ice could  not  be  had  upon  the  defendant,  al- 
though the  suit  was  properly  brought  In  the 
court  from  which  the  process  was  Issued, 
and  the  defendant  was  a  resident  of  and  was 
In  the  state,  and  the  question  here  is  nar- 
rowed to  this:  can  the  Legislature  provide 
a  constructive  or  substituted  service  of  pro- 
cess by  publication  and  mall  in  lieu  of  actual 
service  of  process  In  a  case  where  the  pro- 
cess cannot  be  actually  served  upon  the  de- 
fendant in  the  county  where  the  statute  ex- 
pressly authorizes  the  suit  to  be  commenced, 
although  the  defendant  resides  and  is  in  the 
state? 

The  case  of  Bimeler  v.  Dawson,  4  Scam. 
636,  39  Am.  Dec.  430,  was  an  action  of  debt 
upon  a  judgment  rendered  by  the  court  of 
common  pleas  of  Stark  county.  In  the  state  of 
Ohio,  against  Welch  &  Dawson.  There  was 
service  of  process  upon  Dawson  only,  and  he 
pleaded  nul  tiel  record  and  that  he  was 
not  personally  served  with  process.  The  rec- 
ord showed  personal  service  upon  Welch  and 
service  on  Dawson  "by  leaving  a  copy  of  the 
summons  at  his  residence,  and  the  rendition 
of  a  judgment  by  default  against  both  de- 
fendants. The  trial  court  held  that,  for  want 
of  personal  service  upon  Dawson,  the  judg- 
ment was  not  evidence  of  indebtedness 
against  him,  and  rendered  judgment  in  his 
favor.  Upon  an  appeal  to  this  court  the 
judgment  was  reversed,  and  in  an  opinion 
prepared  by  Justice  Treat,  on  page  542  of  4 
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Scam.  (39  Am.  Dec.  430),  It  was  said:  "Tbe 
laws  of  tbe  several  states  provide  different 
modea  of  bringing  parties  Into  court  In  some 
states  personal  service  of  the  process  Is  re- 
qalred,  while  In  other  states  that  mode  Is  not 
Indispensable,  but  a  party  may  be  required 
to  appear  and  defend  an  action  on  notice  by 
publication,  or  by  the  leaving  of  process  at 
his  residence.  It  is  doubtless  competent  for 
each  state  to  adopt  Its  own  regulations  In  this 
respect,  which  will  be  binding  and  obligatory 
on  Its  own  citizens.  We  cannot  doubt  tbe 
right  or  power  of  the  state  of  Ohio  to  provide 
that  the  Idnd  of  service  which  it  appears  was 
made  In  this  case  shall  be  sufficient  to  au- 
thorize Its  courts  to  take  Jurisdiction  of  the 
person  of  a  defendant,  and  proceed  to  bear  the 
case  and  render  Judgment  A  Judgment  thus 
rendered  against  one  of  Its  citizens  would 
be  binding  and  conclusive  on  him,  for,  owhig 
allegiance  to  the  state,  he  Is  bound  by  Its  law 
and  amenable  to  Its  Judicial  tribunals.  That 
state,  however,  cannot  in  that  way  get  Juris- 
diction over  the  people  of  other  states.  Its 
laws  can  only  oi>erate  within  Its  own  terri- 
tory and  on  its  own  citizens.  They  cannot  be 
made  to  operate  extraterritorlally,  or  on  the 
citizens  of  other  states,  unless  they  go  volun- 
tarily within  Its  limits."  And  In  Welch  t. 
Sykes,  8  Glim.  197,  201,  44  Am.  Dec.  689,  It 
was  said:  "It  is  comi)etent  for  each  state  to 
prescribe  the  mode  for  bringing  parties  be- 
fore its  courts.  Although  its  regulations  in 
this  respect  can  have  no  extraterritorial 
operation,  they  are  nevertheless  binding  on 
its  own  citizens."  And  In  Smith  v.  Smith,  17 
III.  482,  on  page  484,  It  was  said:  "A  state 
may  undoubtedly  provide  for  bringing  its  own 
citizens  or  subjects  before  Its  tribunals  by 
constructive  notice,  which  may  not  in  all 
cases  come  to  the  actual  knowledge  of  the 
party;  still  the  presumption  is  that  he  has 
actual  notice,  or  might  have  such  notice  by 
the  exercise  of  proper  care  and  diligence." 

The  case  of  Bickerdike  t.  Allen,  157  III. 
96,  41  N.  E.  740,  29  L.  R.  A.  782,  was  a  cred- 
itors' bill  based  upon  a  Judgment  which  had 
been  revived  by  scire  facias  upon  the  service 
of  process  by  publication  and  mall,  and  the 
contention  was  made  that  tbe  Judgment  was 
not  properly  revived  upon  such  service,  as  it 
was  said  the  service  of  process  did  not  con- 
stitute due  process  of  law.  The  court  below 
entered  a  decree  overruling  the  contention  of 
the  defendant,  and  upon  appeal  to  this  court 
tbe  distinction  between  the  effect  of  service 
of  process  by  publication  and  mail,  hereto- 
fore referred  to,  upon  a  resident  and  a  non- 
resident defendant,  was  pointed  out  by  ttie 
court,  and  It  was  held  that,  If  section  26  of 
the  practice  act  was  so  construed  as  to  apply 
to  a  nonresident  Judgment  creditor.  It  wo>iid, 
as  to  such  creditor,  be  unconstitutional.  The 
act  however,  was  sustained  as  to  resident 
Judgment  creditors,  and  It  was  held  that, 
while  a  statute  which  authorized  the  revival 
of  a  Judgment  by  scire  facias  upon  service  of 
process  by  publication  alone  would  be  Invalid, 


as  not  constitnting  due  process  of  law,  tb« 
paragraph  of  the  statute  under  consideration, 
which  provided  for  service  of  process  by  both 
publication  and  mall  as  to  a  resident  Judg- 
ment creditor,  was  due  process  of  law  and 
valid.  The  court  on  page  102  of  157  111.,  on 
page  742  of  41  N.  B.,  said:  "This  statute  does 
something  more  than  require  the  publication 
of  the  notice ;  it  requires  a  copy  of  the  notice 
to  be  sent  by  mall,  addressed  to  the  defendant 
whose  place  of  residence  is  stated  in  the  af- 
fidavit. •  •  •  Hence  we  are  inclined  to 
think  that  section  26,  taken  In  connection 
with  section  12  of  the  chancery  act  is  a  con- 
stitutional, enactment  so  far  as  It  provides 
for  service  by  publication  of  notice  and  mail- 
ing of  copy  thereof  to  residents  of  the  state 
whose  residence  is  stated  in  the  affidavit" 
What  is  due  process  of  law  in  all  instances 
Is  not  easily  defined,  but  as  applied  to  this 
case  It  clearly  means  proceeding  according 
to  the  course  of  tlie  common  law,  and  the 
common  law  has  from  time  Immemorial  re> 
quired  that  a  defendant  be  personally  notified 
of  the  pendency  of  an  action.  If  he  was  witli- 
In  the  Jurisdiction  of  the  court  and  could  be 
found  before  Judgment  or  decree  was  ren- 
dered against  him.  The  common  law,  how- 
ever,  never  required  actual  service  of  process 
in  all  cases,  but  has  always  provided  for  a 
constructive  service  of  process  when  actual 
service  thereof  could  not  be  had,  such  as  the 
leaving  of  a  copy  of  a  summons  at  the  de- 
fendant's residence,  and  latterly  a  posting  or 
publishing  of  notice  of  the  pendency  of  the 
suit  or  proceeding,  when  the  defendant  was 
out  of  the  state,  or  upon  due  Inquiry  could  not 
be  found,  or  when  he  concealed  himself,  so 
that  process  could  not  be  served  upon  him. 

In  Bardwell  v.  Anderson,  46  N.  W.  315, 
9  li.  K.  A.  152,  20  Am.  St  Rep.  547,  the  Su- 
preme Court  of  Minnesota  said  (page  317  of 
46  N.  W.,  page  154  of  9  L.  R.  A.,  20  Am.  St 
Rep.  547):  "We  think  that  from  tbe  earliest 
period  of  English  Jurisprudence  down  to  the 
present,  as  well  as  In  tbe  jurisprudence  of  tbe 
United  States  derived  from  that  of  England, 
it  has  always  been  considered  a  cardinal  and 
fundamental  principle  that  in  actions  in  per- 
sonam proceeding  according  to  the  course  of 
the  common  law  personal  service  or  its  equiv- 
alent as  by  leaving  a  copy  at  his  usual  place 
of  abode,  of  the  writ  process,  or  summons 
must  be  made  on  all  defendants  resident  and 
to  be  found  within  tbe  Jurisdiction  of  tbe 
court.  We  do  not  mean  that  the  term  'pro- 
ceeding according  to  the  course  of  the  common 
law,'  as  used  in  tbe  boolis,  is  to  be  understood 
as  meaning,  necessarily  and  always,  personal 
or  actual  service  of  process,  for  although  serv- 
ice by  publication  is  of  modem  origin,  there 
has  always  been  some  mode  by  which  Juris- 
diction has  been  obtained  at  common  law  by 
something  amounting  to  or  equivalent  to  con- 
structive service,  where  tbe  defendant  could 
not  be  found  and  served  personally ;  but  what 
we  do  mean  to  assert  is  that  the  right  to  re- 
sort to  such  constructive  or  substituted  serv- 
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ice  In  penonal  actions,  proceeding  according 
to  the  course  of  the  common  law,  rests  upon 
the  necessities  of  the  case,  and  has  always 
been  limited  and  restricted  to  cases  where 
personal  serrlce  could  not  be  made  because 
the  defendant  was  a  nonresident,  or  bad  ab- 
sconded, or  had  concealed  himself  for  the  pur- 
pose of  avoiding  service.  As  showing  what 
means  were  resorted  to  as  amounting  or 
equivalent  to  constructive  service,  and  how 
sMctly  it  was  limited  to  cases  of  necessity 
by  both  courts  of  common  law  and  courts  of 
chancMT,  referoice  need  only  be  had  to  3 
Blackstone's  Com.  283,  444." 

While  the  antborltles  are  not  In  entire 
harmony  upon  tbe  subject,  the  Illinois  cases 
and  the  greater  weight  of  authority  clearly 
establish,  we  think,  the  proposition  that  a 
personal  Judgment  In  an  action  at  law  may 
be  rendered  against  a  defendant  residing  In 
and  who  Is  In  the  state  where  the  suit  or 
proceeding  is  pending,  who  has  been  notified 
of  tlie  pendency  of  the  suit  by  constructive 
service  of  process,  where  it  appears  actual 
service  of  process,  could  not  be  had  upon  the 
defendant,  if  the  constructive  service  provided 
for  was  required  to  be  had  In  such  manner 
that  the  reasonable  probabilities  were  that 
the  defendant  would  receive  notice  of  the 
pending  action  or  proceeding  before  Judgment 
or  decree  was  rendered  against  him. 

A  full  discussion  of  the  subject  of  the  right 
of  a  court  to  render  a  personal  judgment  or 
decree  against  a  defendant  upon  constructive 
•ervlce  of  process  will  be  found  In  an  ex- 
banstlve  note  to  the  case  of  Plnney  v.  Provi- 
dence Loan  ft  Investment  Co.  (Wis.)  50  L.  R. 
A.  577.  The  learned  author,  on  page  585, 
says:  "As  Is  shown  by  the  cases  cited  In  the 
preceding  subdivision,  the  court  cannot  ac- 
quire jurisdiction,  by  constructive  or  substi- 
tuted service  of  process,  to  render  a  personal 
Judgment  against  a  nonresident  defendant 
who  does  not  appear,  unless  he  can  be  deem- 
ed to  have  assented  to  such  mode  of  service; 
but  the  rule  Is  otherwise  with  respect  to 
resident  defendants,  at  least  If  they  are  with- 
in the  state  at  the  time  of  the  attempted  serv- 
Ice.  The  manner  of  serving  process  must  nec- 
essarily be  regulated  by  every  country  for  it- 
self, and  if  a  state  permits  process  to  be 
served  upon  one  of  its  own  citizens  by  the 
leaving  of  It.  In  his  absence,  at  his  domicile 
with  an  adult  member  of  his  household,  that 
method  of  service  Is  not  so  repugnant  to  tbe 
principles  of  natural  justice  that  a  foreign 
tribunal  should  refuse  to  recognize  It,  and 
treat  a  sentence  founded  on  It  as  a  nullity. 
•  •  •  Tlie  following  cases  expressly  hold 
that  It  Is  competent  for  the  Legislature  to 
aathorize  personal  Judgments  against  res- 
idents of  the  state  upon  constructive  or  sub- 
stituted service  of  process,  under  proper  con- 
ditions: Betancourt  v.  Eberlin  (1882)  71 
Ala.  461  (personal  judgment  in  attachment); 
Fleming  v.  West  0896)  98  Ga.  778,  27  S.  K 
157  (judgment  for  alimony);  BImcler  v.  Daw- 
son (184^  4  Scam.  636,  39  Am.  Dec.  430; 
80N.E.-8 


BIckerdlk*  ▼.  Allen,  15T  HI.  95,  29  L.  R.  A. 
782,  41  N.  E.  740;  Sturgis  v.  Fay  (1861)  16 
Ind.  429,  70  Am.  Dec.  440;  Beard  v.  Beard. 
21  Ind.  321  (obiter) ;  Weaver  v.  Boggs  (1873) 
88  Md.  255  (obiter);  Harryman  v.  Roberts 
(1879)  52  Md.  65;  Continental  Nat.  Bank  v. 
Thurber,  74  Hun,  632,  26  N.  Y.  Supp.  956, 
afBrmed  by  143  N.  Y.  648,  37  N.  E.  828;  North- 
craft  V.  Oliver  (1889)  74  Tex.  162,  11  S.  W. 
1121;  Hinckley  v.  Kettle  River  Railroad  Co., 
70  Minn.  VS5,  72  N.  W.  835." 

We  are  of  the  opinion  that  the  constructive 
service  of  process  provided  for  In  p.<iragraph 
5  of  the  practice  act,  when  taken  In  connec- 
tion with  sections  12  and  13  of  the  chancery 
act,  constitutes  due  process  of  law  when  it 
appears,  as  it  must  before  such  service  can 
be  had,  by  the  return  of  the  officer,  that  the 
Incorporated  railroad  company  against  which 
the  suit  is  brought  has  no  officer  or  agent  In 
the  county  In  which  the  suit  is  brought  with 
whom  a  copy  of  the  summons  can  be  left  to 
effect  service  upon  the  railroad  company,  and 
it  further  appears  the  principal  office  of  the 
railroad  company  is  in  the  state  of  Illinois. 

The  Judgment  of  the  circuit  court  will 
therefore  be  reversed,  and  the  cause  remand- 
ed to  that  court  for  further  proceedings.  In 
accordance  with  the  views  herein  expressed. 

Reversed  and  remanded. 


(22S  111.  M2) 

BELT  RY.  CO.  OF  CniCAGO  r. 
SKSZTPCZAK. 

(Supreme  Court  of  Illinois.    Feb.  21.  1907.) 

Railroaos— CBOssiNa    Aocidknt — Contsibd* 

TOBlf  NEOLIOENCE. 

Plaintiff,  an  experienced  track  repairer  in 
the  employ  of  a  railroad  company  whose  track 
was  crossed  by  two  north  and  south  tracks  of 
defendant,  while  working  at  the  crossinB,  saw 
an  engine  leave  most  of  a  train  a  few  hundred 
feet  north  of  the  crossing  on  defendant's  west 
track  and  proceed  over  the  crossing  to  a  water 
tank  half  a  mile  south.  He  then  continued 
working  on  the  ground,  his  face  turned  toward 
the  south,  and  occasionally  looked  for  any  train 
coming  from  the  north,  but  did  not  look  towards 
the  south,  during  the  10  minutes  preceding  his 
being  struck  by  such  engine  and  cars  when  re- 
turning. His  reason  for  not  looking  in  that 
direction  was  that  trains  crossing  on  the  west 
track  usually  came  from  the  north.  Held,  that 
he  was  guilty  of  contributory  negligence  as 
ma-tter  of  law. 

Appeal  from  Appellate  Court,  First  Dis- 
trict. 

Action  by  Martin  Skszypczak  against  the 
Belt  Railway  Company  of  Chicago.  From 
a  Judgment  of  the  Appellate  Court,  affirming 
a  judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

Scott,  Bancroft,  Lord  &  Stephens  (William 
J.  Henley,  of  counsel),  for  appellant  Henry 
Horner,  Jr.,  and  J.  A.  Bloomingston,  for  ap 
pellee. 

SCOTT,  C.  J.  On  March  27,  1901,  Martin 
Skszypczak,  the  appellee,  brought  an  action 
of  case  In  tbe  circuit  court  of  Cook  county 
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against  the  Bdt  Ranway  Compasr  of  Chi- 
cago, the  appellant,  to  recover  damages  for 
personal  Injories  alleged  to  have  been  sus- 
tained b7  appellee  on  July  81,  1900,  through 
the  negligent  operation  of  one  of  appellant's 
engines  attached  to  and  pushing  freight  cars. 
A  trial  before  a  Jury  resulted  in  a  verdict  for 
$12,600  In  favor  of  appellee.  The  circuit  court 
required  a  remittitur  of  S6,500  from  this 
amount,  and  entered  Judgment  for  $7,000. 
The  Judgment  of  the  circuit  court  has  been  af- 
firmed by  the  Appellate  Court  for  the  First 
District,  and  appellant  prosecutes  this  appeal 
to  reverse  the  Judgments  of  the  appellate  and 
circuit  courts. 

The  declaration  charges  that  the  defendant 
negligently  ran  its  train 'upon  the  plaintiff  at 
the  Intersection  of  the  defendant's  track  vrlth 
the  track  of  the  Illinois  Central  Railroad  Com- 
pany, while  plaintiff  was  at  woric  at  such  in- 
tersection for  the  latter  company.  No  evi- 
dence was  offered  by  appellant  in  the  circuit 
court.  At  the  close  of  the  evidence  introduced 
by  appellee,  appellant  moved  for  an  Instruc- 
tion directing  the  Jury  to  return  a  verdict  in 
Its  favor.  This  motion  was  refused,  and  ap- 
pellant here  contends  that  the  action  of  the 
court  in  that  regard  constitutes  reversible 
error.  Appellee  received  bis  injuries  at  the 
Intersection  of  the  track  of  the  Illinois  Cen- 
tral Railroad  Company  with  the  tracks  of 
Appellant  at  or  near  the  corporate  limits  of 
the  village  of  Hawtliorne,  In  Cook  county. 
At  this  crossing  there  was  one  Illinois  Cen- 
tra] track  running  east  and  west,  and  two 
Belt  tracks  running  north  and  south.  The 
east  track  of  appellant  was  ordinarily  used 
by  trains  going  north,  while  the  west  track 
was  ordinarily  used  by  trains  going  south. 
The  crossing  was  interlocked,  and  controlled 
from  an  Interlocking  tower  standing  im- 
mediately east  of  the  Belt  tracks  and  south 
of  the  Illinois  Central  track.  The  crossing 
and  the  interlocking  plant  were  maintained 
and  operated  by  the  Illinois  Central  Railroad 
Company.  A  few  feet  west  of  the  Kelt 
tracks  was  the  Dolese  &  Shepard  stone  yard, 
with  three  switch  tracks,  which  connected 
with  the  west  Beit  track  at  a  point  200  feet 
south  of  the  crossing.  At  about  2  o'clock  in 
the  afternoon  of  July  31,  1900,  appellee,  who 
bad  been  In  the  employ  of  the  Illinois  Cen- 
tral Railroad  Company  as  a  section  hand  and 
track  repairer  for  two  or  three  years,  was 
engaged  in  tightening  and  replacing  bolts 
in  the  tracks  at  this  crossing.  While  so  en- 
gaged, a  freight  train  approached  from  the 
north  on  the  west  Belt  track,  and,  when  It 
reached  a  point  about  500  feet  north  of  the 
crossing,  the  engine  stopped  and  whistled 
for  the  target  which  would  indicate  to  the 
'persons  in  charge  of  the  train  that  the  track 
was  In  position  for  the  train  to  cross  the  inter- 
section. The  engine  with  a  few  cars  was 
cnt  off  from  the  balance  of  the  train  and 
proceeded  south  over  the  crossing.  Appel- 
lant ceased  work  and  stopped  west  of  the 
trade  wbUa  the  engine  and  cara  crossed  the 


Intersection,  after  whldi  he  Tesamed  work 
at  the  intersection  of  the  Illinois  Centra) 
track  with  the  west  Belt  track.  The  cars 
which  the  engine  had  taken  over  the  crossing 
were  cut  off  at  a  point  about  200  feet  south 
thereof,  and  the  «iglne  proceeded  south  to  a 
water  tank  a  half  mile  south  of  the  crossing. 
After  taking  water  the  engine  backed  north 
and  went  Into  the  Dolese  &  Shepard  switch 
200  feet  south  of  the  crossing,  where  It  re- 
mained until  a  switch  engine  came  from  the 
south  and  took  away  the  cars  which  had  been 
brought  down  by  the  flrst-mentloned  engine 
and  left  five  cars  Just  north  of  the  Dolese 
&  Shepard  switch.  The  first  mentioned  en- 
gine then  left  the  Dolese  &  Shepard  switch 
and  was  attached  to  the  most  southerly  of 
the  five  freight  cars  which  had  been  left 
on  the  west  Belt  track  by  the  switch  engine. 
It  whistled  for  the  target,  the  signal  being 
one  long  and  two  short  blasts,  and  about  two 
minutes  thereafter  started  north  on  the  west 
Belt  track,  pushing  the  five  freight  cars  be- 
fore It  In  passing  over  the  Intersection  the 
front  or  north  car  struck  appellee,  who  was 
still  repairing  the  Intersection  at  the  crossing 
of  the  Illinois  Central  track  with  the  west 
Belt  track,  and  ran  over  his  left  arm,  cmsb- 
Ing  and  mutilating  it  to  such  an  extent  as  to 
require  its  amputation  near  the  shoulder. 
The  evidence  of  some  of  the  witnesses  la 
to  the  effect  that  at  the  time  of  the  accident 
a  long  north-bound  freight  train  was  crossing 
the  Intersection  on  the  east  Belt  track. 
There  is  no  count  of  the  declaration  charging 
wanton  or  willful  negligence  on  the  part  of 
appellant,  nor  Is  there  any  evidence  showing 
that  any  of  the  persons  on  the  engine  or 
cars  which  inflicted  the  Injuries  knew  of  the 
presence  of  appellee  at  the  intersection. 

The  principal  contention  of  appellant  is 
that  appellee  was  guilty  of  contributory  neg- 
ligence as  a  matter  of  law.  Appellee  argues 
tliat  whether  or  not  he  was  guilty  of  con- 
tributory negligence  Is  a  question  of  fact; 
which  Is  conclusively  settled  in  his  favor  by 
the  Judgment  of  the  Appellate  Court.  The 
general  rule  Is  that  negligence  and  contribu- 
tory negligence  are  questions  of  fact,  bat 
when  there  Is  no  dispute  as  to  the  facts,  or 
when  only  the  evidence  most  favorable  to 
the  plaintiff,  with  the  infermces  reasonably 
to  be  drawn  therefrom,  is  considered,  and 
when  all  reasonable  minds  will  agree  upon 
consideration  of  the  facts  that  the  plaintiff's 
own  negligence  contributed  to  the  Injoiy, 
the  question  of  contributory  negligence  be- 
comes one  of  law,  and  the  refusal  to  give  a 
peremptory  Instruction  for  the  defebdant  la 
then  reversible  error.  Beldler  v.  Branshaw, 
200  111.  425,  66  N.  B.  lOSG;  Wilson  t.  Il- 
linois Central  Railroad  Co.,  210  III.  003,  71 
N.  E.  388;  Hewes  v.  Chicago  ft  Eastern 
Illinois  Railroad  Co.,  217  UL  600,  76  N.  B. 
616. 

The  only  evidence  In  the  case  was  that 
introduced  by  appellee,  and,  although  there 
ia  aome  slight  varlanoe  la  the  twtlmoBy  e< 
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tbe  seyeral  witnesses  In  regard  to  distances 
and  In  regard  to  the  moTements  of  tbe  train 
which  passed  north  on  tbe  east  Belt  track, 
yet  upon  tbe  whole  there  is  no  substantial 
conflict  In  the  evidence.  The  appellee  him- 
self testified  that  he  was  39  years  of  age, 
and  that  his  hearing  and  sight  were  unim- 
paired; that  he  had  been  working  with  sec- 
tion gangs  for  the  Illinois  Central  Railroad 
Company  tor  two  or  three  years  before  tbe 
accident;  that  while  he  was  working  at  the 
intersection  of  the  Illinois  Central  track  with 
the  east  Belt  track  he  saw  a  train  coming 
from  the  south  on  that  Belt  track;  that, 
about  10  minutes  after  he  observed  this  train, 
he  went  over  to  the  west  Belt  track  and  saw 
a  train  coming  from  tbe  north  on  that  track; 
that  this  train  stopped  some  distance  north 
of  the  crossing,  a  whistle  was  blown,  and  the 
engine  was  cut  off  from  tbe  train;  that  the 
engine  proceeded  south  over  the  crossing  with 
the  bell  ringing,  and  appellee  stepped  to  one 
side  while  it  passed;  that  he  then  resumed 
his  work  on  that  track;  that  after  the  engine 
passed  he  looked  north  frequently  for  ap- 
proaching trains,  because  most  of  the  trains 
running  on  the  west  Belt  track  came  from 
that  direction;  that  after  the  engine  bad 
passed,  and  after  he  had  resumed  work  on 
the  west  Belt  track,  a  north-t>ound  train 
passed  on  the  east  Beit  track;  that  tbe  train 
that  struck  him  must  have  come  from  the 
south;  that  he  was  on  the  ground,  turning 
nuts  on  bolts,  when  a  shadow  suddenly  ap- 
peared; that  he  raised  up  and  was  knocked 
down  and  remembers  nothing  further.  He 
testified  that  he  was  facing  south  while  work- 
ing on  the  west  Belt  track,  but  had  his  eyes 
on  his  work  when  he  was  not  looking  north 
tor  trains  approaching  from  that  direction; 
that  he  had  not  looked  south  for  10  minutes 
before  he  was  struck;  that  he  beard  no 
whistle  or  other  sound  to  warn  him  of  the 
danger,  and  that  be  did  not  see  the  cars 
approaching  from  the  south  on  the  west  Belt 
track;  that  the  last  he  saw  of  the  engine 
which  had  pas<!ed  him  was  down  by  tbe 
water  tank,  a  half  mile  away.  He  further 
testified  that  when  he  was  with  a  gang,  and 
there  was  a  foreman  along,  the  foreman 
looked  out  for  approaching  trains,  but  that 
when  the  foreman  was  not  along  appellee 
bad  to  watch  for  himself,  as  on  this  occa- 
sion. 

It  thus  aflSrmatlvely  appears  from  appel- 
lee's own  testimony,  which  is  not  contradict- 
ed by  any  other  evidence,  that  tbe  engine  or 
the  cars  to  which  it  was  attached  were  In 
plain  sight  of  appellee  from  tbe  time  bis 
attention  was  first  directed  to  tbe  train  as 
It  approached  from  the  north,  until  the  time 
be  was  Injured,  and  that  his  injury  was  caus- 
ed by  a  failure  to  look  to  the  south  for  ap- 
proaching engines  or  cars.  Tbe  only  ex- 
cuse offered  by  appellee  In  his  testimony, 
or  by  his  counsel  In  argument  In  this  court, 
for  bis  failure  to  look  to  the  south.  Is  that 
appellee  assumed  that,  if  a  train  or  engine 
approached  the  crossing  on  the  west  Belt 


track.  It  would  be  from  the  north.  This 
assumption  on  the  part  of  appellee,  as  be 
says,  was  based  upon  the  fact  that  most  of 
the  trains  on  that  track  came  from  the  north. 
Appellee  had  two  or  three  years'  experience 
as  a  track  repairer  and  section  band  working 
on  tracks.  During  this  time  he  had  frequent- 
ly had  occasion  to  observe  the  movement  of 
trains.  He  was  well  aware  of  the  danger  of 
being  upon  a  railroad  track,  and  that  It  re- 
quired constant  vigilance  to  avoid  injury. 
He  had  observed  a  train  approaching  from 
the  north  on  the  west  Belt  track  and  had 
Seen  the  engine  drawing  that  train  and  a  few 
cars  proceed  south  over  the  crossing,  leav« 
ing  the  remainder  of  the  train  standing  on 
the  track  a  few  hundred  feet  north  of  the 
crossing.  He  had  observed  the  engine  at  a 
water  tank  half  a  mile  south  of  tbe  crossing. 
Any  person  of  ordinary  intelligence — ^and  It 
must  be  presumed  that  appellee  was  such — 
who  knew  anything  about  the  operation  of 
trains,  must  have  known  that  the  engine 
would  probably  return  from  the  south  for  the 
remainder  of  the  train.  Instead  of  leaving  It 
on  tbe  main  track  In  tbe  way  of  other  trains, 
which,  from  the  evidence,  appear  to  pass  there 
at  frequent  Intervals.  At  least  the  circum- 
stances were  such  as  to  put  appellee  upon  nis 
guard  to  watch  for  the  return  of  that  engine 
over  the  track  upon  which  he  was  working. 
There  is  no  evidence  of  the  exercise  of  any 
care  whatever  on  tbe  part  of  appellee  to 
avoid  being  struck  by  tbe  engine  and  cars 
which  were  approaching  tbe  crossing  from 
tbe  south  on  the  west  Belt  track.  All  the 
evidence  In  reference  to  the  exercise  of  care 
Is  confined  to  that  used  by  appellee  to  avoid 
injury  from  a  train  or  engrine  approaching 
from  tbe  north,  although  a  string  of  freight 
cars,  without  any  engine  attached,  was  stand- 
ing a  few  hundred  feet  north  of  him  on  that 
track.  In  plain  view  and  directly  In  the  way 
of  any  other  train  which  might  be  coming 
from  the  north  on  that  track.  Tbe  fact  that 
most  of  the  trains  from  the  south  approached 
the  crossing  on  the  east  Beit  track  certainly 
did  not  relieve  appellee  of  the  duty  of  watch- 
ing for  one  of  the  occasional  engines  or  trains . 
that  might  be  coming  from  the  south  on  the 
west  Belt  track  at  any  time.  It  Is  said, 
however,  that  appellee's  attention  was  direct- 
ed to  his  work,  which  he  could  not  perform 
If  he  continually  looked  for  approaching 
trains.  That  this  contention  Is  not  tenable 
is  conclusively  shown  by  tbe  testimony  of  ap- 
pellee to  the  effect  that  he  looked  north  al- 
most constantly  for  approaching  trains.  It 
certainly  required  less  diversion  from  bis 
work  to  raise  his  eyes  for  an  Instant,  which 
was  all  that  was  required  to  see  objects  south 
of  the  crossing,  as  he  was  facing  In  that 
dhrection,  than  to  turn  his  head  in  order  of 
look  to  tbe  north.  This  case  is  readily  dis- 
tinguished from  tbe  case  of  Indiana,  Illinois 
&  Iowa  Railroad  Co.  v.  Otstot,  212  III.  429, 
72  N.  K  387,  upon  which  ai^eltee  relies. 
There  the  person  Injured  was  working  with 
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his  back  toward  the  approaching  englae  and 
did  not  know  that  It  was  behind  blm,  and 
aa  he  worked  he  looked  backward  at  Inter- 
vals of  two  or  three  minutes,  for  the  purpose 
of  ascertaining  whether  any  danger  threaten- 
ed, but  failed  to  see  the  engine  which  Injured 
him.  He  was  also  engaged  In  watching  an 
engine  which  was  In  motion,  switching  cars 
on  tracks  in  front  of  him.  Here  the  per* 
son  injured  was  working  with  the  cars  and 
engine  which  inflicted  the  injuries  in  front 
of  him,  and  testifies  that  he  bad  not  looked 
In  that  direction  for  10  minutes,  although  he 
bad  ofter  looked  backward  over  his  shoulder 
at  the  cars  behind  him,  which  were  standing 
Btlll  without  any  engine  attached.  Otstot 
watched  to  avoid  a  danger  which  might  ap- 
proach from  behind  him;  Skszypczak  did  not 
watch  to  avoid  a  danger  which  might  ap- 
proacb  from  in  front  of  him. 

We  are  unable  to  reach  any  conclusion  oth- 
er than  that  the  appellee  was  guilty  of  neg- 
ligence in  failing  to  keep  a  lookout  for  the 
approach  of  trains  and  engines  from  the 
south,  and  that  such  negligence  directly  con- 
tributed to  the  injury.  By  the  exwcise  of 
the  slightest  care  on  his  part  in  this  respect 
the  injury  would  have  been  avoided-  The 
peremptory  instruction  should  have  been  giv- 
en. 

The  Judgment  of  the  Appellate  Court  and 
the  Judgment  of  the  circuit  court  will  be  re- 
versed, and  the  cause  will  be  remanded  to  the 
circuit  court 

Reversed  and  remanded. 


(225  III.   287) 

CHICAGO  CITI  RT.  CO.  v,  RXAN. 

(Supreme  Court  of  Illinois.    Feb.  21,  1907.) 

1.  Tbial  —  Instboctions  — Impeachment    oi 
Witnesses. 

Where  the  only  basis  for  an  instruction  on 
the  impeachment  of  witnesses  was  in  the  alleged 
fact  that  witnesses  who  testified  for  defendant 
were  contradicted  by  tliosc  who  testified  against 
it,  and  that  one  of  defendant's  witnesses  bad 
made  statements  regarded  by  defendant  as  in- 
consistent with  bis  sworn  testimony,  it  was  im- 
proper to  cbaree  that,  if  any  witness  bad  been 
"snccessfuliy  impeached."  or  bad  willfully 
sworn  falsely  to  any  material  matter,  the  jury, 
as  a  matter  of  law,  mieht  disregard  his  or 
their  entire  testimony  except  in  so  far  as  it 
had  been  corroborated,  etc.,  without  further 
defining    the    words    "saccessfully    impeached." 

2.  Witnesses— Impeachment. 

Where  a  witness  is  contradicted  as  to  a 
material  matter,  or  evidence  is  offered  showing 
that  be  has  made  statements  at  anotlier  time 
inconsistent  with  his  testimony  as  to  a  ma- 
terial matter,  he  is  not  thereby  impeached,  un- 
less the  jury  believe  from  the  contradiction 
or  proof  of  inconsistent  statements  that  the 
witness  has  willfully  sworn  falsely  as  to  the 
material  matter  in  reference  to  which  be  has 
l)een  contradicted  or  has  made  Inconsistent  state- 
ments at  another  time. 

FEd.  Note. — For  cases  in  noint.  see  Cent  Dig. 
voh  50,  Witnesses,  55   3205,   1206.  1283.] 
8.  Apfkai/— Revibw— Habuless     Ebbob— In- 

stbvctions. 

Where,  in  an  action  for  injuries,  there  was 
no  such  contradiction  of  defendant's  witnesses 
that  the  jury  could  have  believed  that  they  bad 


been  '^ccessfully  Impeached,"  defendant  was 
not  prejudiced  by  an  instruction  that,  if  any 
witness  had  been  succeosfully  impeached  or 
had  willfully  sworn  falsely  as  to  any  material 
matter,  etc.,  they  might  disregard  bis  entire 
testimony  except  aa  corroborated,  etc 
4.  Stbret  RAiiJiOADs— Injuries  to  Tbavel- 
BBS— Cabs   Requibed— Instbuctions. 

In  an  action  for  injuries  to  a  traveler  on 
a  highway  by  a  collision  with  a  street  car,  the 
court  defined  ordinary  care  to  mean  such  a 
degree  of  care  under  the  circumstances  in  wltich 
plaintiff  was  placed  "at  the  time"  as  an  ordi- 
narily prudent  person  would  exercise  under 
like  circumstances.  A  subsequent  instruction 
declared  that,  in  going  across  or  near  defend- 
ant s  track  at  the  time  and  place  in  aneation. 
It  was  plaintiff's  duty  to  exercise  ordinary  care 
to  avoid  injury  from  the  approaching  car,  and, 
CT  ,1  '^"«^.  to  do  so.  he  could  not  recover. 
it  eld,  that  the  first  instruction  was  not  objec- 
tionable as  limiting  the  time  at  which  plaintiff 
was  required  to  exercise  care  to  the  moment  of 
the  collision. 

Appeal  from  Branch  Appellate  Court,  First 
District;  E.  E.  Newlln,  Judge. 

Action  by  Patrick  Ryan  against  the  Clii- 
cago  City  Railway  Company.  From  a  Judg- 
ment for  plahitlff,  affirmed  by  the  Appellate 
Court,  defendant  api)eala.    Affirmed. 

William  J.  Hynes.  Samuel  S.  Page,  and 
Watson  J.  Ferry  (Mason  B.  Starring  and  W. 
B.  Williams,  of  counsel),  for  appellant  P. 
H.  Trude  and  J.  K.  McMahon,  for  appellee. 

SCOTT,  C..J.  Appellee,  In  the  circuit 
court  of  C!ook  county,  recovered  a  Judgment 
against  appellant  In  the  sum  of  $5,000  for 
personal  injuries.  That  Judgment  has  been 
affirmed  by  the  Appellate  Court  for  the  First 
District,  and  the  cause  comes  to  this  court 
by  appeal. 

The  injuries  resulted  from  a  collision  be- 
tween a  wagon  in  which  appellee  was  riding 
and  one  of  appellant's  street  railway  cars, 
at  the  Intersection  of  Fifty-Fifth  street  and 
Madison  avenue,  In  the  city  of  Chicago,  as 
appellee  was  attempting  to  drive  across  ap- 
pellant's track  in  front  of  an  approaching 
train.  The  declaration  consisted  of  two 
counta  The  negligence  charged  In  the  first 
was  carelessness  of  appellant's  servants  in 
operating  the  train.  The  second  charges  the 
same  negligence,  and.  In  addition,  avers  that 
the  train,  at  and  immediately  before  the  col- 
lision, was  being  propelled  at  a  high  rate  of 
speed;  that  no  bell  was  rung  or  other  warn- 
ing given  of  Its  approach;  that  its  speed  was 
not  slackened,  and  no  attempt  was  made  to 
slacken  its  speed,  for  the  purpose  of  pre- 
venting the  collision.  The  plea  interposed 
was  the  general  Issue,  At  the  close  of  all 
the  evidence  appellant  moved  the  court  to 
direct  a  verdict  In  its  favor.  The  denial  of 
that  motion  is  questioned  by  a  proper  assign- 
ment of  error.  The  only  question  thus  pre- 
sented is,  was  there  evidence  which  fairly 
tended  to  prove  all  the  material  averments 
of  the  declaration?  It  Is  entirely  clear  from 
an  examination  of  the  abstract  that  Ijie 
testimony  of  appellee  and  the  witnesses 
called  In  his  behalf  requires  that  this  quea- 
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tion  be  answered  In  the  affirmatlTe.  The 
substance  of  this  evidence  Is  set  out  in  the 
opinion  of  tbe  Appellate  Court  in  this  case. 
It  is  unnecessary  to  repeat  it  here. 

Appellant  complains  of  the  action  of  the 
court  In  giving  the  seventh  Instruction  asked 
by  appellee,  tvhlch  reads  as  follows:  "The 
court  Instructs  the  Jury,  as  a  matter  of  law, 
that,  if  you  believe,  from  the  evidence,  that 
any  witness  or  witnesses  have  been  success- 
fully impeached  on  this  trial,  or  that  he  or 
they  have  willfully  sworn  falsely  as  to  any 
matter  or  thing  material  to  the  issues  of  this 
case,  then  the  jury  are  at  liberty  to  disre> 
gard  his  or  their  entire  testimony,  except  in 
so  far  as  It  has  been  corroborated,  if  It  has 
been  corroborated,  by  other  credible  evidence 
or  by  facts  and  circumstances  proved  on 
tbe  trial."  Tbe  only  basis  for  this  instruc- 
tiou,  in  so  far  as  it  refers  to  a  witness  or 
witnesses  who  "have  been  successfully  im- 
peached," is  found  in  the  alleged  fact  that 
those  who  spoke  for  appellant  were  con- 
tradicted by  those  who  testified  against  it, 
and  in  the  further  fact  that  the  testimony  of 
one  witness  was  admitted  showing  that  ap- 
pellant's witness,  tbe  gripraan,  Olson,  had 
made  statements  at  another  time  which  are 
regarded  by  the  appellant  as  being  incon- 
sistent with  his  sworn  testimony. 

We  think  this  instruction  should  not  have 
been  given  in  this  case  as  no  instruction 
was  given  telling  tbe  Jury  what  "successfully 
Impeached"  means.  The  Jury  should  not 
have  been  left  to  determine  tbe  meaning  of 
that  term  for  themselves.  Strictly  speaking, 
tbe  words  "successfully  Impeached,"  when 
used  in  this  connection,  mean  no  more  tlian 
the  word  "Impeached."  If  a  witness  is  Im- 
peached at  all  he  is  successfully  impeached, 
while  an  attempt  to  Imxteach  may,  of  course, 
be  either  successful  or  unsuccessful.  30  Am. 
&  Eng.  Eacy.  of  Law,  p.  1063 ;  Powell  v.  State, 
101  Ga.  9,  29  S.  E.  309,  65  Am.  St  Rep.  277; 
Smith  T.  State,  100  Ga.  479,  85  S.  E.  59;  Com- 
monwealth y.  Welch,  111  Ey.  530,  63  S.  W. 
984;  Beedle  v.  People,  204  111.  197,  68  N.  £. 
434.  The  word  "Impeached,"  however,  is 
frequently  used  as  synonymous  in  meaning 
with  the  words  "attempted  to  Impeach." 
Where  a  witness  is  contradicted  as  to  a  ma- 
terial matter,  or  evidence  Is  oftered  showing 
that  be  has  made  statements  at  another  time 
inconsistent  with  bis  testimony  as  to  a 
material  matter,  he  Is  not  thereby  Impeached, 
according  to  the  more  restricted  significance 
of  the  word,  unless  the  Jury  believe  from  the 
contradiction,  or  from  the  proof  of  incon- 
sistent statements  made  at  another  time, 
that  he  has  willfully  sworn  falsely  as  to  the 
material  matter  in  reference  to  which  he 
has  been  contradicted  or  in  reference  to 
which  it  is  charged  he  has  made  inconsistent 
statements  at  another  time.  Guliiher  v. 
People,  82  III.  145:  Swan  v.  People,  98  DL 
610;  Hoge  v.  People,  117  111.  35,  6  N.  E.  796; 
Pertlns  V.  Knlsely,  204  111.  275,  68  N.  E.  486; 
Beedle  ▼.  People^  supra.    By  the  instruc- 


tion now  under  consideration  the  Jury  were 
led  to  believe  that  there  were  two  classes 
of  witnesses  whose  testimony,  except  where 
properly  corroborated,  they  were  at  libera 
to  disregard:  First,  those  who  "have  been 
successfully  Impeached  on  this  trial;"  and 
second,  thoso  who  "have  willfully  sworn 
falsely  as  to  any  matter  or  thing  material 
to  the  issues  of  this  case";  and  they  were, 
therefore,  apt  to  conclude  that  a  witness  bad 
been  "successfully  Impeached"  even  though 
tbe  Jury  did  not  believe  that  he  had  "willfully 
sworn  falsely  as  to  any  matter  or  thing," 
etc.,  and.  If  they  considered  witnesses  who 
had  beea  contradicted  as  having  been  Im- 
peached, the  Instruction  would  authorize 
them  to  disregard  the  uncorroborated  testl- 
money  of  witnesses  who  had  been  contradict- 
ed even  though  they  mlg^t  not  believe  that 
such  contradicted  witnesses  bad  willfully  tes- 
tified falsely  as  to  any  material  matter,  or 
even  though  the  contradiction  may  have  I>een 
as  to  an  immaterial  matter. 

We  do  not  think,  however,  that  appdlant 
was  harmed  by  this  instruction.  The  wrong 
which  it  by  its  brief  and  argument  points 
out  as  having  been  visited  upon  it  In  this 
regard  results  from  the  application  which  it 
GontNids  the  Jury  might  have  made  of  this 
instruction  to  the  testimony  of  Mrs.  Florence 
Bradley,  called  by  the  appellee,  and  the 
testimony  of  tbe  gripman  and  the  conductor 
of  the  train,  called  by  appellant  Mrs.  Brad- 
ley testified  that  after  the  accident,  she  asked 
the  gripman,  Olson,  why  he  did  not  ring  the 
bell,  and  he  answered,  "Oh  I  why  didn't  1 1" 
or  "Why  didn't  I !"  And  she  then  asked  him, 
"Why  didn't  you  stop  the  car?  and  he  an- 
swered, "Why  didn't  he  get  oft  the  track?" 
When  the  gripman  was  interrogated  in  ref- 
erence to  these  alleged  statements  of  his, 
however,  while  he  first  denied  them,  on  being 
further  questioned  he  stated  that  as  to  the 
first  of  his  alleged  statements  above  quoted, 
he  did  not  remember  whether  he  made  such 
statement  or  not,  and  would  not  say  whether 
or  not  it  was  true  that  he  did  make  such  state- 
ment, and  that,  as  to  the  last  of  his  alleged 
statements  above  quoted,  he  did  not  re- 
member whether  or  not  he  bad  made  It  It 
is  apparent,  therefore,  that  as  to  him  there 
was  no  real  contradiction,  and  while  ap- 
pellant evidently  regards  his  statements 
made  at  the  time  of  the  accident,  as  they 
were  repeated  by  Mrs.  Bradley,  as  incon- 
sistent with  his  evidence,  upon  examination 
of  his  testimony  we  have  concluded  that 
while  such  statements  made  out  of  court 
perhaps  indicate  an  Indifference  to  the  per- 
sonal welfare  of  appellee,  they  are  not  ma- 
terially variant  from  his  lOlson's)  testimony. 
The  Jury,  In  our  Judgment,  could  not  have 
regarded  tbe  gripman  as  a  witness  who  had 
been  "successfully  Impeached"  by  the  testi- 
mony of  Mrs.  Bradley  above  referred  to. 

The  car  which  struck  the  wagon  in  which 
appellee  was  riding  was  the  grip  car  of  a 
train  which  consisted  of  but  two  cars— the 
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grip  car  ana  another  street  car  attached 
to  and  following  the  grip  car — and  this 
train  was  (H)erated  by  the  conductor  and  grip- 
man  above  mentioned.  The  conductor  testi- 
fied that  Just  before  the  accident  he  was 
standing  on  the  front  end  of  the  second  car. 
Mrs.  Bradley  was  aslied  where  the  conduo 
tor  was  Just  prior  to  and  at  the  time  of  the 
accident,  and  replied,  "On  the  back  plat- 
form." This  witness  was  cross-examined 
at  great  length  and  with  special  reference 
to  the  conductor's  movements  during  the 
time  she  was  upon  the  car,  and  It  finally 
.  developed  that  the  time  at  which  she  saw 
him  on  the  back  platform  was  when  the  train 
was  at  Ridgewood  Court,  her  final  state- 
ment on  that  subject  being:  "The  only  time 
on  that  whole  trip  that  I  knew  at  what 
particular  point  the  conductor  was  on  the 
car  was  at  this  time,  at  Ridgewood  Oourt.'' 
The  court  in  question  was  distant  a  half 
block  from  the  place  of  the  accident.  It  Is 
thus  apparent  that  there  was  no  actual  con- 
tradiction between  Mrs.  Bradley  and  the  con- 
ductor on  this  subject.  Whether  the  conduc- 
tor was  on  the  front  platform  or  the  rear 
platform  of  the  second  car  at  and  immediate- 
ly preceding  the  time  of  the  accident  was 
wholly  immaterial  in  any  event,  except  in  so 
far  as  It  was  proper  to  examine  Mrs.  Brad- 
ley in  reference  thereto  for  the  purpose  of 
testing  her  memory. 

Counsel  for  appellant  do  not  seek  to  show 
that  the  Instruction  In  question  could  have 
resulted  In  any  prejudice  to  thehr  client  by 
reason  of  the  existence  in  the  record  of  testi- 
mony other  than  that  which  we  have  Jnst 
discussed. 

Appellant  challenges  the  action  of  the  court 
In  giving  the  eighth  instruction  asked  by 
appellee,  which  is  as  follows:  "The  court 
Instructs  the  Jury  that  by  'ordinary  care' 
the  law  means  such  a  degree  of  care,  under 


the  circumstances  and  In  the  situation  in 
which  the  plaintiff  was  placed  at  the  time, 
so  far  as  that  may  be  shown  by  the  evidence, 
If  It  is  so  shown,  as  an  ordinary  prudent 
or  careful  person  would  exercise  imder  like 
or  similar  circumstances."  It  Is  Insisted  that 
the  expression  "at  the  time"  limits  the  period 
during  which  appellee  must  have  been  in 
the  exercise  of  ordinary  care  to  the  precise 
time  of  the  accident,  and  disregards  the  ques- 
tion as  to  whether  he  exercised  ordinary 
care  In  approaching  or  driving  upon  the  track 
of  appellant  It  is  to  be  observed  that  the 
instruction  Is  addressed  to  advising  the  Jury 
of  the  meaning  of  the  term  "(wdinary  care," 
and  is  not  designed  to  Inform  them  of  the 
length  of  time  or  the  period  throughout 
which  that  care  must  have  beat  exercised 
by  the  appellee.  The  term  in  this  instruc- 
tion Is  "at  the  time."  The  expression  con- 
demned in  the  case  of  Chicago,  Milwaukee 
&  St.  Paul  Railway  Co.  t.  Halsey,  183  111. 
248,  23  N.  E.  1028,  was  "at  the  time  of  the 
accident"  We  do  not  think  the  expression 
"at  the  time,"  as  used  In  the  Instruction  at- 
tacked In  the  case  at  bar,  necessarily  relates 
alone  to  the  moment  of  the  collision. 

By  the  fifteenth  Instruction  given  on  the 
part  of  appellant  the  Jury  were  Instructed 
"that,  in  going  across  or  near  the  defend- 
ant's tracks  at  the  time  and  place  in  ques- 
tion, it  was  the  duty  of  the  plaintiff"  to  ex- 
ercise ordinary  care  to  avoid  injury  from  tba 
approaching  car,  and  that,  If  he  failed  to 
do  so,  he  could  not  recover.  Appellee's  eighth 
Instruction,  when  considered  as  one  of  a 
series  of  which  appellant's  fifteenth  instruc- 
tion was  a  part,  was  not  erroneous.  Cleve- 
land, Cincinnati,  Chicago  &  St  Louis  Railway 
Co.  V.  Keenan,  190  111.  217,  60  N.  E.  107, 

The  Judgment  of  the  Appellate  Court  will 
be  afllrmed. 

Judgment  affirmed. 
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(233  111.  278) 

CHICAGO.  R.  I.  &  P.  RT.  CO.  t.  RATH- 
NEAU. 
(Sapreme  Court  of  Ulinois.    Feb.  21.  1907.) 

1.  Master  and  Sebvakt— Feixow  Sebtants 
—Vice  PkiAcipals. 

An  employe  directine  a  Banu  enKa^ed  In 
loading  iron  rails  on  a  flat  ear  and  controlline 
the  manner  of  performintr  the  work  is  a  vice 
principal  and  not  a  fellow  servant,  though  he 
has  no  power  to  employ  or  discharge  the  men. 
FEd.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  34,  Master  and  Servant.  {$  427-430,  486- 
492.1 

2.  Same  — INJUBY  to  Sebv ant  —  Assumption 
OF  Risk. 

An  employs  actine  under  the  direction  of 
a  foreman  is  not  required  to  disobey  him,  or, 
by  obeyinjf,  assume  the  hazard  of  obedience, 
unless  the  danger  to  which  he  is  exposed  is  so 
imminent  that  a  man  of  ordinary  prudence 
will  not  incur  the  risk. 

fEd.  Note.— For  cases  la  point,  see  Cent.  Dijc 
vol.  34.  Master  and  Sen-ant,  |§  648-651.] 

3.  Same— Question  fob  Juby. 

Whether  an  employ^  acting  under  the  or- 
der of  a  foreman  assumed  tlte  risk  arising  from 
the  danger  to  wliich  lie  was  thereby  exposed 
held,  under  the  evidence,  for  the  jury. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34.  Master  and  Servant,  SS  1068-1088.] 

4.  Tbial— Evidence— Genebal   Objections- 
Effect. 

It  is  only  where  evidence  is  inadmissible 
for  any  pnrpose  that  a  general  objection  there- 
to is  sufficient. 

fEA.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46.  Trial.  S§  194-210.] 

5.  Samc. 

Where,  In  an  action  for  Injuries  to  an  em- 
ploy6  engaged  in  loading  iron  rails  on  a  flat 
car,  in  consequence  of  a  stake  In  the  car  being 
too  high,  and  striking  a  rail,  the  court  did  not 
as  against  a  general  objection,  err  in  allowing 
a  witness  to  state  that,  during  the  time  he  had 
worked  for  the  employer,  he  had  never  known 
of  a  stake  being  high  enough  to  strike  a  rail 
before. 

rEd.  Note.— For  casos  in  point  see  Cent  Dig. 
vol.  46.  Trial.  8!  194-210.1 

6.  Same— iNSTBucnoNs— Abstbact    Pboposi- 
tions  of  Law. 

The  giving  of  an  instruction  stating  an  ab- 
stract proposition  of  law  is  not  error  where 
the  instruction  contains  an  accurate  statement 
of  the  law  and  is  not  misleading,  though  in- 
structions should  be  based  on  the  evidence. 

ri^.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial.  i8  582-580.] 

7.  Master  and  Skbvant— Injubt  to  Sebv- 
ant— Neougence— Instbuctions. 

Where,  in  an  action  for  injuries  to  an 
employ^  engaged  in  loading  iron  rails  on  a  flat 
car,  it  appeared  that  a  co-employ6,  acting  as 
vice  principal,  placed  a  stake,  causing  the  in- 
jury, in  position,  and  directed  the  men  how  to 
do  the  work,  an  instruction  that,  where  a 
master  confers  authority  on  an  employ^  to  con- 
trol workmen  in  carrying  on  a  particular  work, 
tbe  employ^,  in  directing  the  movements  of  the 
men.  is  a  vice  principal,  and  his  negligence  is 
the  negligence  of  the  master,  was  not  erroneous, 
for  it  could  have  been  applied  only  to  the  co- 
employe's  act  in  directing  the  men  when  he 
was  a  vice  principal  and  not  to  Us  act  in 
placing  the  stake  when  he  was  a  fellow  servant 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  Joseph  Rathneau  against  tbe 
Cbicaso,    Rock    Island   &   Pacific   Railway 


Company.  There  was  a  Judgment  of  the 
Appellate  Conrt  affirming  a  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Benjamin  S.  Cable,  for  appellant  James 
C.  McShane,  for  appellee. 

VICKERS,  J.  This  was  an  action  on  the 
case  begun  in  the  superior  court  of  Cook 
county.  The  declaration  consisted  of  one 
count,  in  which  it  was  averred,  in  substance, 
that  the  plaintiff,  April  18,  1902,  was  employ- 
ed by  the  defendant  as  a  laborer  to  work 
with  a  certain  gang  engaged  in  loading  iron 
rails  on  a  flat  car  at  Blue  Island;  that  the 
defendant  had  a  foreman  In  charge  of  plain- 
tiff and  said  other  laborers  engaged  as  afore- 
said, whose  orders  It  was  their  duty  to  obey, 
and  who  was  not  plaintiff's  fellow  servant 
but  was  a  vice  principal  of  the  defendant; 
that  plaintiff  and  bis  co-laborers,  by  the  di- 
rection of  said  foreman,  placed  two  long  iron 
rails  with  one  end  of  each  on  tbe  flat  car  and 
tbe  other  ends  thereof  on  the  ground,  said 
rails  to  be  used  as  skids  In  skidding  rails 
from  tbe  ground  onto  the  car  and  loading  the 
car;  that  after  said  rails  to  be  so  used  were 
placed,  said  foreman  negligently  so  placed 
a  stake  In  the  side  and  at  one  end  of  said  car 
so  high  that  it  would  strike  and  tip  the  rails 
while  being  skidded  from  the  ground  onto 
the  car,  thereby  rendering  the  work  extra- 
ordinarily dangerous;  that  while  said  stake 
was  so  placed  said  foreman  negligently  or- 
dered plaintiff  and  bis  co-laborers  to  skid 
said  rall.s  onto  the  car,  and  while,  in  obe- 
dience to  said  order,  they  were  skidding  a 
rail  from  the  ground  onto  tbe  car,  and  while 
plaintiff  was  exercising  ordinary  care  for  his 
safety,  one  end  of  the  said  rail  came  in  con- 
tact with  the  stake,  and  the  rail  was  turned 
over,  slid  down  tbe  skid,  and  caught  and 
crushed  so  severely  tbe  plaintitTs  ankles  that 
they  have  become  and  are  permanently  crip- 
pled and  their  usefulness  Is  permanently  im- 
paired, etc.  The  appellant  company  filed  a 
plea  of  not  guilty.  Upon  a  hearing  the  Jury 
found  the  Issues  for  the  appellee.  A  mo- 
tion for  new  trial  was  overruled,  and  judg- 
ment in  tbe  sum  of  $12,500  was  entered  on 
the  verdict  An  appeal  was  prosecuted  to 
the  Appellate  Court  for  the  First  District 
where  the  Judgment  was  affirmed,  and  the 
record  is  before  us  by  a  further  appeal  prose- 
cuted by  the  appellant 

At  the  close  of  all  the  evidence  the  ap- 
pellant company  filed  a  motion  for  a  peremp- 
tory Instruction  to  take  the  case  from  the 
Jury,  which  was  overruled,  and  It  is  here 
urged  the  court  erred  In  such  ruling.  It  Is 
insisted  by  the  appellant  company  that,  if  the 
appellee  "was  injured  by  the  act  of  some  oth- 
er person  or  by  the  negligence  of  any  one 
than  himself,  this  other  person  was  either 
O'Rourke  or  some  other  member  of  the  gang, 
and  In  either  event  a  fellow  servant" 

The  injury  occurred  on  the  IStb  day  of 
April,  1902.  The  appellee,  at  the  time  of  the 
Injury,  had  only  been  In  tbe  employ  of  tbe 
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appellant  rompany  for  nine  days.  The  evi- 
dence sbows  that  on  tbe  first  eight  days  of 
bla  employment  be  was  engaged  In  other 
work.  On  the  day  of  the  Injury  appellee  was 
directed  to  help  In  loading  rails  upon  a  flat 
car,  and  he  bad  never  l>cen  engaged  in  such 
work  before  that  time.  The  car  onto  which 
the  rails  were  being  loaded  stood  north  and 
south.  Tbe  rails  were  old  ones  which  bad 
been  taken  np  from  tbe  track  and  weighed 
from  nine  to  eleven  pounds  per  foot,  some 
of  them  being  thirty  feet  long  and  others 
shorter,  and  they  were  piled  on  tbe  ground  a 
short  distance  west  of  the  car  and  were  load- 
ed onto  the  car  from  its  west  side.  There 
were  two  long,  perpendicular  stakes  driven 
into  holes  or  pockets  on  the  east  side  of  tbe 
car  to  keep  the  rails  in  when  loaded  onto  it 
from  the  west  side,  and  there  were  two  men 
on  the  car  to  receive  and  pile  the  rails  when 
they  came  onto  tbe  car.  Two  greased  rails 
were  placed  at)OUt  seven  feet  apart  about  the 
middle  part  of  the  west  side  of  the  car,  their 
upper  ends  resting  on  the  side  of  tbe  car,  or 
on  rails  at  that  side,  and  their  lower  ends  on 
tbe  ground  a  short  distance  from  tbe  pile  of 
rails  to  be  loaded.  These  rails  were  nsed  as 
skids  on  which  to  shove  the  rails  onto  the 
car.  Tbe  farther  or  east  side  of  the  car  was 
first  loaded  to  tbe  required  height,  tbe  load- 
ing gradually  approaching  tbe  west  side  of 
tbe  car,  and  when  the  loading  reached  to 
within  a  short  distance  from  the  west  side 
of  the  car  it  became  necessary  to  drive  two 
short  stakes  into  tbe  pockets  on  the  west 
side  of  tbe  car  to  prevent  the  rail  or  rails 
then  placed  under  the  upper  ends  of  the 
skids  from  being  crowded  off  the  car  by  the 
rails  already  loaded.  Tbe  flat  part  of  tbe 
rail,  when  being  shoved  up,  was  next  to  tbe 
skids.  Tbe  rails  were  shoved  up  by  tbe  men 
by  means  of  round  sticks  about  one  and 
three-quarters  Inches  In  diameter,  with  a 
block  end.  There  was  danger  that  if  a  rail 
l>eing  shoved  up  should  come  in  contact  with 
anything  and  turn  over,  tbe  men  shoving  it 
would  lose  their  bold  on  it  by  their  sticks 
being  thrown  ont  of  place  and  it  would  slide 
down  the  skids.  Tbe  man  alleged  to  have 
been  in  charge  of  the  gang  of  workmen  was 
Peter  O'Rourke,  and  the  evidence  not  only 
tends  to  show,  but  does  show,  that  O'Rourke 
was  directing  the  men  in  the  work  and  gave 
orders  as  to  the  means  to  be  adopted  In  per- 
forming tbe  same.  The  two  stakes  at>ove  re- 
ferred to  were  put  in  by  O'Rourke.  The  evi- 
dence clearly  shows  that  the  stake  at  the 
south  end  of  the  car  was  higher  than  the 
skids  upon  which  the  rails  were  l>eing  raised 
and  put  on  the  car.  Tbe  proof  shows  that 
the  attention  of  O'Rourke  was  called  to  the 
fact  that  tbe  stake  extended  atK>ve  the  skids, 
and  when  bis  attention  was  so  called  he 
made  no  effort  to  drive  the  stake  further  in- 
to tbe  slot  on  the  side  of  the  car  or  to  chop 
or  saw  off  tbe  stake,  but  called  to  tbe  gang 
on  tbe  ground  to  proceed  with  tbe  work  of 


pushing  the  rails  np.  The  men  obeyed  tbe 
direction,  and  the  evidence  tends  to  show 
that  when  tbe  rail  reached  tbe  top  of  the 
skids  it  caught  or  hit  on  tbe  stake,  causing 
tbe  rail  to  turn,  whereby  the  gang  pushing 
tbe  rail  lost  control  of  It,  and  it  slid  back 
down  the  skids,  and  caught  the  appellee,  and 
Injured  him. 

The  evidence,  we  think,  tends  strongly  to 
show  that  O'Rourke  was  tbe  foreman  in 
charge  of  the  gang,  and  the  giving  of  the 
order  to  push  the  rails  up  caused  the  injury 
to  appellee,  and  that  be  gave  tbe  order  to 
tbe  men  to  push  up  the  rail  when  he  knew 
the  stake  was  too  high.  The  witnesses,  when 
speaking  of  O'Rourke,  called  him  the  "fore- 
man" or  "boss."  The  evidence  of  O'Rourke 
himself  shows  that  be  was  directing  the 
men,  for  he  testified  that  he  kept  telling 
the  men  "to  be  careful."  It  was  shown 
O'Rourke's  attention  was  called  to  the  fact 
that  the  stake  was  too  high,  and  that.  In- 
stead of  attempting  to  lower  It,  be  dlre^-ted 
the  men  to  proceed  to  load  the  rail.  O'Rourke 
testified  he  knew  the  stake  was  too  high, 
hut  that  he  had  no  ax  or  saw  witb  wblcb 
to  reduce  Its  height,  and  that  be  used  tbe 
shortest  stake  he  had  there.  It  was  not  nec- 
essary for  appellee  to  show.  In  order  to 
prove  O'Rourke  was  a'  vice  principal,  that 
O'Rourke  bad  the  power  and  authority  Uy 
employ  and  discharge  the  men  under  blm. 
"The  mere  fact  that  he  [the  foreman]  bad 
no  power  to  employ  or  discharge  men  does 
not  necessarily  render  him  other  than  a 
vice  principal.  The  question  was  one  of 
fact  for  the  Jury."  Fraser  &  Chalmers  v. 
Schroeder,  163  111.  460,  45  N.  E.  288.  The 
question  whether  or  not  O'Rourke  was  a 
vice  principal  was  a  question  of  fact  to  be 
determined  by  the  Jury,  and,  there  being  evi- 
dence fairly  tending  to  support. tbe  position 
of  the  appellee  that  he  was  acting  as  a  vlc» 
principal  in  directing  tbe  men  and  control- 
ling the  manner  of  performing  the  work  in. 
which  they  were  engaged,  the  court -properly 
refused  to  give  the  peremptory  instruction. 

It  is  insisted  that  the  danger  arising  from 
tbe  stake  being  too  high  was  as  open  and 
plain  to  appellee  as  to  O'Rourke,  and  tbat 
appellee  must  have  known  that,  the  stake 
being  too  high,  a  rail  would  turn  or  be 
thrown  over  when  shoved  up  against  the 
stake,  and  was,  therefore,  dangerous.  W» 
cannot  assent  to  this,  Tbe  appellee  waa 
working  on  the  ground  with  a  gang  of  men 
and  had  only  worked  there  tbat  one  day. 
O'Rourke  had  been  in  the  employ  of  the  ap- 
pellant company  for  20  years.  He  was,  at 
the  time  of  the  Injury  to  appellee,  on  the 
top  of  the  car,  near  the  stake  which  be 
knew  to  be  too  high.  His  attention  bad  been 
called  by  another  man  on  top  of  tbe  car  to 
the  condition  of  the  stake,  but  be  ordered 
the  men  to  proceed  with  the  work  of  pushing 
up  tbe  rail.  Tbe  attention  of  tbe  men  posh- 
ing tbe  rail  must  have  been  attracted  to- 
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their  own  part  of  tbe  work,  and  they  were 
merely  obeying  the  order  of  the  foreman 
at  that  time.  As  the  appellee  was  acting  un- 
der the  direction  of  the  foreman  he  was  not 
required  by  law  to  disobey  him,  or,  by  obey- 
ing, assume  the  hazard  of  obedience,  unless 
the  danger  to  which  he  was  exposed  was 
so  Imminent  that  a  man  of  ordinary  pru- 
-dence  would  not  have  Incurred  the  risk.  Of- 
(utt  V.  World's  Columbian  Exposition,  175 
III.  472,  61  N.  E.  651 ;  Graver  Tank  Works 
V.  O'Donnell,  191  111.  236,  60  N.  E.  831.  The 
trial  Judge  very  properly  allowed  this  ques- 
tion to  go  to  the  Jury  for  determination. 

It  Is  Insisted  the  court  erred  in  falling-  to 
sustain  an  objection  to  the  question  asked 
of  appellee's  witness  MisUch,  as  follows: 
"During  the  time  you  worked  there  did  you 
ever  know  of  a  stake  being  high  enough  to 
«trlke  the  rail  before?"  To  which  the  wit- 
ness answered,  "No."  It  Is  urged  such  evl- 
-dence  was  In  no  way  material  or  proper; 
that  the  question  was  as  to  what  was  done 
•on  the  day  of  the  injury.  The  objection  of- 
fered to  this  question  was  general.  We  have 
held  that  It  Is  only  when  the  evidence  Is  in- 
admlsalble  for  any  purpose  that  a  general 
objection  will  suffice.  Illinois  Central  Rail- 
road Co.  V.  Wade,  206  111.  523,  69  N.  E.  565. 
In  such  state  of  the  record  we  do  not  think 
It  can  be  urged  tbe  court  erred  in  admitting 
such  evidence.  It  has  often  been  held  by  us 
that  proof  of  tbe  usual  manner  of  conducting 
a  business  Is  proper  evidence  In  suits  of  this 
•character  as  shedding  light  upon  the  acts 
and  conduct  of  the  parties.  St.  Louis  Nat. 
fitock  Yards  v.  Godfrey,  108  111.  288,  65  N. 
E.  90. 

Counsel  for  appellant  urges  at  great  length 
that  error  was  committed  by  the  court  In 
giving  the  only  instruction  asked  on  behalf 
of  appellee,  which  Is  as  follows :  "Tbe  court 
instructs  the  Jury  that,  where  a  master  con- 
fers authority  upon  one  of  his  employes 
to  take  charge  and  control  of  a  certain  class 
of  workmen  In  carrying  on  some  particular 
branch  of  bis  business,  such  employ^,  In 
governing  and  directing  tbe  movements  of 
the  men  under  his  charge,  with  respect  to 
that  branch  of  the  business  Is  tbe  direct  rep- 
resentative of  the  master,  and  Is  not  a  mere 
fellow  servant,  and  all  of  the  commands 
given  by  bim  within  the  scope  of  bis  author- 
ity' are.  In  law,  the  commands  of  tbe  mas- 
ter, and.  If  he  Is  guilty  of  a  negligent  and 
anskillfnl  exercise  of  his  power  and  author- 
ity over  tbe  men  under  bis  charge,  it  Is,  in 
law,  the  same  as  though  the  master  Itself 
was  guilty  of  such  conduct."  The  objection 
to  the  instruction,  as  stated  by  counsel,  Is 
"that.  If  the  appellee  was  Injured  by  the 
act  of  some  other  person  or  by  the  negligence 
of  any  other  than  himself,  this  other  person 
was  either  O'Rourke  or  some  other  member 
of  the  gang,  and  In  either  case  a  fellow  serv- 
ant; that  this  theory  of  tbe  defense  was  en- 
tirely ignored  in  tbe  one  instruction  offered 


by  the  appellee,  which  seems  to  assume  or 
to  take  It  for  granted,  first,  that  O'Rourke 
was  a  vice  principal;  and  second,  that  It 
was  the  exercise  of  his  power  as  such  vice 
prtnclpal  In  giving  an  order  to  the  gang 
that  caused  the  accident"  The  rule  of  law 
embraced  In  this  Instruction  was  deduced 
from  a  careful  examination  of  the  author- 
ities and  announced  with  his  usual  clearness 
and  force  by  Justice  Mulkey  In  Chicago  &' 
Alton  Railroad  Co.  v.  May,  108  111.  28a  The 
authority  and  reason  of  the  May  Case  have 
never  been  questioned  In  this  state  so  far 
as  we  are  aware,  but,  on  the  contrary,  the 
case  has  been  often  cited,  approved,  and  fol- 
lowed. Consolidated  Coal  Ca  v.  Wombacher, 
134  111.  67,  24  N.  E.  827;  Wenona  Coal  Co. 
V.  Holmqulst,  152  111.  581,  38  N.  E.  946; 
Fraser  &  Chalmers  v.  Schroeder,  supra.  This 
instruction,  as  drawn,  is  a  mere  abstract 
proposition  of  law,  and  might,  for  that  rea- 
son, have  been  refused  without  error.  The 
doctrine  of  this  court  Is  that  instructions 
should  be  based  on  tbe  evidence  before  tbe 
Jury.  Cougblln  v.  People,  18  111.  2G6,  68 
Am.  Dec.  541;  Belk  v.  People,  125  111.  584. 
17  N.  E.  744;  Healy  v.  People,  163  111.  372, 
45  N.  E.  230.  Tbe  giving  of  such  an  instruc- 
tion, if  It  contains  an  accurate  statement 
of  the  law  and  Is  not  misleading,  Is  not  er- 
ror. Beldler  v.  King,  209  111.  302,  70  N.  B. 
763,  101  Am.  St  Rep.  240. 

The  case  of  Baler  v.  Selke,  211  111.  512, 
71  N.  E.  1074,  105  Am.  St  Rep.  208,  Is  re- 
lied on  by  appellant  In  support  of  Its  ob- 
jection to  this  Instruction.  In  that  case  the 
foreman,  Weber,  ordered  the  employ^  to  get 
into  a  rice  tub  and  clean  It  Afterwards, 
and  while  this  order  was  being  executed, 
Weber  threw  In  a  clutch  and  started  the 
machinery  going,  which  rendered  Selke's  posi- 
tion perilous  and  resulted  In  his  being  In- 
jured. Tbe  fifth  Instruction  in  tbe  Selke 
Case  directed  the  Jury  to  find  the  defendant 
guilty  If  they  believed  the  plaintiff  was  In- 
jured, as  charged  In  his  declaration  and 
while  exercising  reasonable  care  for  bis  own 
safety,  through  the  negligence  of  the  fore- 
man. The  Instruction  was  held  erroneous 
because  It  did  not  distinguish  between  the 
act  of  the  foreman  In  giving  the  order  to 
Selke  to  go  Into  tbe  rice  tnb  and  clean  It  an 
net  which  be  did  In  his  capacity  as  vice 
principal,  and  for  which  the  master  was  li- 
able, and  the  act  of  Weber  In  throwing  in 
a  clutch,  an  act  which  he  did,  not  as  fore- 
man, but  as  a  co-laborer  and  fellow  servant 
and  for  any  negligence  In  respect  to  which 
tbe  master  would  not  be  responsible.  The 
case  Is  not  In  conflict  with  the  May  Case, 
supra,  and  others  In  the  line  of  cases  based 
on  tbe  May  Case.  On  the  contrary,  the  May 
Case  Is  cited  and  approved  In  tbe  Selke 
Case  on  tbe  point  that  a  person  may  be  a 
vice  prlncij>al  as  to  one  thing  and  a  fellow 
servant  as  to  another,  depending  on  the  na* 
ture  and  character  of  tbe  particular  act 
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In  the  case  at  bar  It  Is  sought  to  apply  this 
rule  to  the  two  acts  of  O'Rourke — placing 
the  stake  in  the  socket,  as  to  which  it  is 
said  be  was  a  fellow  servant,  and  the  order 
to  shore  the  rails  up,  as  to  which  he  is 
clearly  a  vice  principal.  A  careful  read- 
ing of  the  instruction  under  consideration 
will  show  that  it  could  not  possibly  have  been 
applied  by  the  jury  to  any  act  of  O'Rourke 
except  the  order  to  appellee  and  his  fellow 
workmen  to  shove  up  the  rails.  It  is  un- 
like the  instruction  condemned  by  the  court 
in  Baler  v.  Selke,  supra.  While,  by  his  dec- 
laration, appellee  has  charged  that  O'Rourke 
negligently  placed  the  stake  in  the  side  of  the 
car  so  high  that  the  rails  would  not  pass  over 
it  and  that  he  negligently  gave  the  order  to 
skid  the  rails  onto  the  car,  still  it  is  not  es- 
sential to  the  right  of  recovery  that  both  of 
these  acts  should  I>e  shown  to  be  actionable 
negligence  in  appellant.  If  O'Rourke  placed 
the  stake  in  position,  he  had  notice  of  its 
location,  its  extension  above  the  rails,  and 
must  have  known  of  the  danger  attending  the 
execution  of  his  order.  The  case  would  not 
be  any  different  if  any  of  the  other  employes 
had  placed  the  stake  if  O'Rourke  had  no- 
tice of  it  The  stake  Is  a  mere  fact,  the  ex- 
istence of  which  tended  to  prove  the  neg- 
ligence In  giving  the  order.  The  instruc- 
tion complained  of  is  an  accurate  expression 
of  the  rule  of  law,  and  we  are  unable  to  see 
how  It  could  possibly  have  misled  the  Jury, 
and  there  was,  therefore,  no  error  in  giving 
it 

There  being  no  error  In  this  record,  the 
judgment  of  the  Appellate  Court  Is  affirmed. 

Judgment  affirmed. 


(225  III.  230 

LASHER  V.  COLTON. 

(Supreme  Court  of  Illinois.    Dec.  22,  1906. 
On  Rebearine.  Feb.  16.  1907.) 

1.  PaBTIKS— I'lXA   OP   NONJOINUEB— TllO:  FOB 

Filing. 

Where  an  action  was  brought  in  1893 
there  was  no  error  in  striking  a  plea  of  non- 
joioder  as  to  plaintiff,  filed  in  1003.  from  the 
files. 

2.  Appeai/— Habmless  Ebbob— Pleadings. 

Error  in  striking  a  plea  of  nonjoinder  as 
to  plaintiff  from  the  files  is  harmless  \N'bere  be 
has  entered  a  plea  of  general  issue,  as  such 
objection  may  be  interposed  under  the  latter 
plea. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error.  {  4110.1 

3.  ESTOPTEL— TESTrUONY   AS   WITNESS. 

Where  a  person  testifies  that  be  is  not  a 
partner  of  plaintiff,  he  is  estopped  from  there- 
after makine  a  contrar.v  claim. 

4.  Tbial— Submission  of  Issues  to  Jubt. 

Where  the  evidence  in  an  action  by  an 
architect  for  services  rendered  shows  without 
any  controversy  that  no  partnership  existed 
between  him  and  his  son  as  aliened  by  defendant 
and  that  the  work  done  was  in  reality  by  the 
father,  it  was  proper  to  refuse  to  submit  the 
testimony  on  the  question  of  partnership  to  the 
jury,  it  appearing  that  defendant  could  in  no 
way  be  injured  thereby. 

[EM.  Note.— For  cases  in  point  see  Cent  Dig. 
ToU  40,  Trial,  S  336.] 


6.  Appeal— Intbbmediate    AppkaLt^Conclu- 

siVENEss  OF  Decision. 

A  Question  of  fact  determined  by  the  Ap- 
pellate Court  will  not  be  reviewed  by  the 
Supreme  Court 

fISd.  Note.— For  cases  in  point  see  Cent  Di». 
vol.  3,  Appeal  and  Error,  {  4322.1 

6.  Evidence— Weight— Conclusiveness  of 
Testimony  on  Party  Calling  Witness — 
Calling  Adverse  Party. 

Where  an  adverse  party  is  called  as  a  wit- 
ness, his  testimony  binds  the  party  calling  him 
only  in  so  far  as  it  is  entitled  to  credit  takjnK 
into  consideration  its  reasouableuusii  uud  all 
otlier  proper  tests  of  credibility  to  be  applied  to 
witnesses  and  the  weight  of  their  evidence. 

[EM.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence.  {  2441.1 

On  Rehearing. 

7.  Appeal— Review— Motion  fob  New  Tbiai. 
—Grounds. 

Where  a  motion  for  a  new  trial  specifies 
the  grounds  therefor,  appellant  cannot  urge 
error  in  the  giving  of  an  instruction  which  was 
not  raised  in  such  motion. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  |  1426.] 

Appeal  from  Appellate  Court  First  Dis- 
trict 

Assumpsit  by  Alexander  M.  F.  Col  ton 
(Samuel  K.  Colton,  administrator,  substitut- 
ed) against  Charles  W.  Lasher.  From  a 
judgment  of  the  Appellate  Court  affirming 
a  judgment  in  favor  of  plaintiff,  defendant 
appeals.    Affirmed. 

Leslie  A.  Needham,  for  appellant  David 
h.  Zook,  for  appellee. 

CARTER,  J.  This  is  an  action  In  assump- 
sit originally  brought  in  1893  in  the  cir- 
cuit court  of  Cook  county  by  Alexander  M. 
F.  Colton,  for  money  claimed  to  be  due  as 
compensation  for  services  rendered  appellant 
by  said  Olton,  as  architect  In  the  erection 
In  the  city  of  Chicago  of  a  house  valued  at 
some  $35,000.  One  judgment  entered  upon 
a  verdict  against  the  appellant  was  reversed, 
and  the  cause  remanded  by  the  Appellate 
Court  Upon  a  second  trial  the  jury  again 
found  against  the  defendant  appellant  here- 
in, and  judgment  was  rendered  October  7, 
1904,  for  $1,613,  which  judgment  was  af- 
firmed by  the  Appellate  Court  The  case 
was  thereupon  appealed  to  this  court  While 
this  litigation  was  pending,  March  13,  1896, 
the  plaintiff  died,  and  his  son,  Samuel  K. 
Colton,  as  administrator,  was  substituted. 

Appellant's  main  contention  is  that  there 
Is  a  variance  between  the  declaration  and 
the  proof;  that  the  suit  is  brought  in  the 
name  of  the  father,  Alexander  M.  F.  Olton, 
as  the  sole  plaintiff,  when,  as  a  matter  of 
fact  a  partnership  existed,  at  the  time  the 
contract  was  entered  Into  and  the  work  done, 
between  the  plaintiff  and  his  son,  Samuel  K. 
Ck>iton,  and  that  the  work  was  done  by  the 
firm  of  A.  M.  F.  Colton  &  Son.  The  plea  of 
general  Issue  was  filed  by  defendant  to  the 
declaration  on  August  21,  1893,  and  the  case 
appears  to  have  been  tried  on  these  pleadings 
before  the  first  Jury.    June  9,  1903,  on  leave 
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of  court  the  defendant  filed  a  plea  of  non- 
joinder as  to  plaintiff,  and  this  plea  was  aft- 
erwards stricken  from  the  files  September  30, 
1904.  In  this  there  was  no  error.  Fisher  ▼• 
Cook.  125  111.  280,  17  N.  E.  763.  But,  etax 
if  the  court  bad  been  wrong  In  striking  the 
plea  from  the  files,  the  defendant  was  not 
injured  thereby,  as,  under  his  plea  of  gen- 
eral Issue,  his  objection  of  nonjoinder  of  prop- 
er plaintiffs  may  be  Interposed.  Snell  t.  Ue 
Land,  43  111.  S23;  Slegel,  Cooper  &  Co.  ▼. 
Schuedi,  167  111.  522,  47  N.  E.  855,  59  Am. 
St  Rep.  309. 

Considerable  evidence  was  introduced  be- 
fore the  jury  on  the  question  of  the  alleged 
partnership.  It  appears  from  the  testimony 
that,  about  the  time  the  contract  was  made 
and  the  work  done,  the  plaintiff  and  his  son 
occupied  the  same  offices  as  architects,  and 
that  the  name  appeared  on  the  door  as  A.  M. 
F.  Colton  &  Son;  that  some  correspondence 
with  third  parties  with  reference  to  business 
was  carried  on  under  the  name  of  A.  M.  F. 
Colton  &  Son ;  that  appellant  talked  with  both 
father  and  son  as  to  the  contract  before  he 
made  the  arrangement;  that  he  wrote  some 
letters  during  the  progress  of  the  work  ad- 
dressed to  A.  M.  F.  Colton  &  Son  and  re- 
ceived some  letters  from  them  signed  in  the 
same  way.  Samuel  K.  Colton  testified  posi- 
tively that  he  was  never  In  partnership  with 
his  father,  that  the  latter  paid  all  the  office 
expenses,  that  he  was  merely  employed  by  his 
father,  that  the  contract  was  made  by  his 
father  with  appellant,  and  that  appellant  so 
understood  it.  Appellant  denies  this,  and 
states  he  thought  that  a  partnership  existed, 
and  that  the  contract  was  with  the  firm.  It 
appears  in  the  record,  without  contradiction, 
that  the  building  contracts  made  for  putting 
up  the  building  and  signed  by  Lasher  with 
the  various  contractors  for  the  concrete  work, 
cut  stone,  plumbing,  etc.,  each  contained  a 
recitation  that  the  work  was  to  be  done  under 
the  direction  and  supervision  of  A.  M.  F.  Col- 
ton as  architect  The  evidence  on  behalf  of 
plaintiff  is  that  the  architect's  certificates 
for  work  done  showed  that  A.  M.  F.  Colton 
was  the  architect  Appellant  claims  these 
certtflcates  and  the  checks  were  lost  in  mov- 
ing his  offices. 

Before  the  case  was  submitted  to  the  Jury 
an  instruction  was  given  that  the  question 
as  to  whether  there  was  a  partnership  be- 
tween the  father  and  son  had  been  withdrawn 
from  their  consideration,  and  that  they  were 
to  disregard  any  evidence  directed  to  that 
issue.  In  order  to  decide  whether  the  giving 
of  this  instruction  constituted  error  it  is  nec- 
essary first  to  consider  whether,  on  the  facts 
presented  by  the  record,  the  action  could  le- 
gally be  brought  in  the  name  of  the  father 
without  joining  his  son.  In  his  work  on 
Partnership  (5th  Ed.)  par.  241,  Story  states 
as  a  general  rule  "that  In  all  suits  at  law 
all  the  partners  should  Join.  The  role,  how- 
ever, undergoes  or  may  undergo  an  excep- 
tion in  cases  of  dormant  partners,  for  It  is 


at  the  option  of  the  plaintiffs  in  such  cases 
either  to  join  the  dormant  partner  in  the  suit 
or  to  omit  him.  •  •  •  The  same  excep- 
tion applies,  a  fortiori,  where  a  man  is  mere- 
ly a  nominal  partner,  for,  as  he  has  no  real 
Interest  there  seems  no  necessity  of  his  join- 
ing as  a  party  In  any  partnership  suit  Al- 
though there  is  no  doubt  he  may  so  join." 
Chltty,  in  his  work  on  Pleading,  states: 
"Whether  or  not  one  member  may  sue  alone 
where  he  Is  solely  Interested  in  the  concern, 
and  the  other  ostensible  partner  is  a  mere 
nominal  party  without  any  Interest  in  the 
business,  was  a  question  of  some  difficulty. 
It  appears  that  in  such  case  the  partner  hav- 
ing the  exclusive  Interest  might  sue  alone, 
and,  in  a  recent  case,  where  an  attorney  car- 
ried on  business  under  the  firm  name  of  A. 
&  Son,  and  the  son  was  not  In  fact  a  part- 
ner, but  acted  as  clerk  to  his  father  and  re- 
ceived a  salary,  it  was  held  that  A.  might 
maintain  an  action  in  his  own  name  to  re- 
cover from  a  client  the  amount  of  a  bill  for 
business  done."  1  Chltty's  PI.  (14th  Am.  Ed.) 
*12.  The  decision  referred  to  Is  Kell  v.  Naln- 
by,  10  Bam.  &  Cress.  20,  and  supports  fully 
the  rule  laid  down  by  Chltty.  This  case  is 
cited  In  Oow  on  Partnership  (2d  Ed.)  p. 
140,  where  the  author  states:  "Neither  is 
it  requisite  to  the  maintenance  of  an  action 
commenced  by  the  real  members  of  a  firm 
that  a  nominal  member  should  be  joined,  if  it 
be  made  to  appear  that  be  has  no  interest 
as  a  partner,  for  although,  as  against  credit- 
ors, a  nominal  partner  is  to  be  considered 
bona  flde  a  partner,  yet  that  is  not  the  case 
with  respect  to  debtors."  In  Coilyer  on  Part- 
nership (5th  Am.  Ed.)  p.  642,  §  662,  the  au- 
thor lays  down  substantially  the  same  rule. 
To  the  same  effect  are  Lloyd  v.  Archbolle,  2 
Taunt  324,  and  Teed  v.  Elworthy,,14  East 
310.  In  a  comparatively  recent  work  on  part- 
nership, the  author,  in  discussing  this  ques- 
tion, states:  "Nomlhal  partners,  as  they 
have  no  Interest  in  the  firm,  need  not  be 
joined  as  coplalntiffs  on  simple  contract  debts 
when  they  are  not  specially  named  as  con- 
tracting parties,  whether  they  are  parties 
held  out  as  partners  without  ever  having  had 
an  Interest  In  the  firm,  or  are  partners  who 
have  retired,  leaving  their  names  in  the  part- 
nership." 2  Bates  on  Law  of  Partnership, 
p.  1023.  The  same  author  defines  the  term 
"nominal  partner,"  as  commonly  understood, 
to  .mean  "a  person  who  is  not  a  partner  at  all, 
but  allows  the  use  of  his  name  In  the  firm, 
generally  to  give  it  additional  credit  or  to 
attract  custom,  thus  incurring  all  the  lia- 
bilities while  deriving  none  of  the  benefits 
of  the  association."  2  Bates  on  Law  of  Part- 
nership, §  11.  He  also  (volume  1,  §  109)  holds 
that  as  the  nominal  partner  has  no  real  in- 
terest in  the  claim  belonging  to  the  firm, 
therefore,  the  actual  owners  can  recover  In 
their  own  names  and  "should  not  join  the 
nominal  partner.  In  other  words,  the  theory 
of  a  partnership  by  holding  out  Is  one  of 
liabilities  and  not  of  rights." 
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The  precise  Queetlon  under  consideration 
has  never  been  decided  by  this  court,  the 
point  having  always  heretofore  been  as  to 
Joining  the  nominal  or  dormant  partner  as 
defendant  rather  than  plaintiff.  The  courts 
of  last  resort  In  other  states  have  had  this 
question  before  them,  and  have  held  the  law 
to  be  as  stated  In  the  authorities  heretofore 
quoted.  Wilson  v.  Wallace,  8  S.  &  R.  52; 
Boardman  v.  Keeler,  2  Vt  66;  Watte  t. 
Dodge,  34  Vt  182;  Hatch  v.  Wood,  48  N.  H. 
683;  Enlx  v.  Hays,  48  Iowa,  86;  15  Ency.  of 
PI.  &  Pr.  858.  The  appellant  in  this  case 
cannot  be  Injured  in  any  way  by  the  son  not 
Joining  as  plaintiff.  The  son  has  testified 
that  he  was  not  a  partner,  and  he  Is  estopped 
from  making  a  contrary  claim  hereafter. 
While  there  was  some  testimony  heard  that 
tended  to  show  that  A.  F.  M.  Colton  and  his 
son  held  themselves  out  to  the  world  as  part- 
ners in  some  of  their  business  dealings,  the 
entire  record  shows,  without  any  controver- 
sy, that,  as  a  matter  of  fact,  there  was  no 
partnership;  that  the  work  done  for  appel- 
lant was.  In  reality,  by  the  father.  This 
being  the  case,  so  long  as  appellant  was  not 
in  any  way  Injured  thereby  the  trial  court 
ruled  correctly  In  refusing  to  submit  the  testi- 
mony on  the  question  of  partnership  to  the 
Jury.  Had  there  been  any  substantial  testi- 
mony submitted  which  tended  to  prove  that 
appellant  could  have  presented  other  or  dif- 
ferent defenses.  In  the  nature  of  a  set-off  or 
recoupment.  If  the  son  were  Joined  as  plain- 
tiff (Gow  on  Partnership  [2d  Ed.]  p.  140), 
then  the  question  of  partnership  might,  un- 
der such  circumstances,  have  been  properly 
sumitted  to  the  Jury  for  consideration,  but, 
as  we  have  said,  on  this  question  there  was 
not  the  slightest  evidence — not  even  a  sdn- 
tlUa— to  that  effect 

It  Is  urged  that  the  trial  court  committed 
error  In  refusing  appellant's  motion,  at  th* 
close  of  plalntlfTs  case,  to  direct  a  verdict  for 
defendant,  and  also  In  refusing  appellant's 
motion,  at  the  close  of  ail  the  evidence,  that 
the  Jury  be  instructed  to  find  for  the  de- 
fendant The  only  argument  made  In  sup- 
port of  this  contention  Is  that  It  was  shown 
by  the  evidence  that  a  partnership  existed 
between  the  plaintiff  and  bis  son,  Samuel  K. 
Colton,  and  that  the  court  should  not  have 
permitted  the  evidence  to  be  submitted  to  the 
Jury  when  the  son  was  not  a  party  plaintiff. 
What  we  have  said  heretofore  renders  fur- 
ther discussion  of  this  contention  unneces- 
sary. 

On  the  question  of  negligent  planning  and 
faulty  construction  of  the  building  for  which 
appellant  argued  he  should  have  been  al- 
lowed to  recoup,  as  well  as  the  rate  or 
amount  of  compensation  agreed  upon  by  the 
parties,  the  evidence  somewhat  sharply  con- 
flicted. It  legally  tended  to  prove  the  con- 
tention of  the  plaintiff,  and  was  certainly  not 
of  such  a  nature  that  all  reasonable  minds 
would  reach  the  conclusion  claimed  by  ap- 
pellant hence  the  verdict  of  the  Jury  uud  the 


Judgment  of  the  Appellate  Court  on  tbese 
questions  must  be  held  to  be  final.  This 
court  has  nothing  to  do  with  the  weight  of 
the  evidence.  Meyer  ▼.  Purcell,  214  III.  62, 
78  N.  B.  892;  Henry  ▼.  Stewart  185  III.  448. 
57  N.  B.  190;  Brown  v.  White,  210  111.  632, 
76  N.  E.  883. 

Appellee  called  appellant  as  a  witness  on 
certain  facts  In  the  case.  The  court  refused 
to  give  on  this  point  the  following  Instruc- 
tion: "The  court  instructs  the  Jury,  as  a 
matter  of  law,  that  the  plaintiff  in  this  cause^ 
having  called  to  the  witness  stand  the  de- 
fendant Lasher,  for  the  purpose  of  taking 
his  testimony  In  the  cause  as  a  witness  ou 
behalf  of  the  plaintiff,  that  the  plaintiff  has, 
by  80  doing,  vouched  for  the  truthfulness, 
under  oath,  of  the  defendant,  Lasher,  and 
that  the  Jury,  In  determining  the  weight  and 
credibility  to  be  accorded  to  the  testimony  of 
the  said  defendant  Lasher,  should  take  this 
fact  Into  consideration."  This  refusal  Is 
urged  OS  error.  The  very  authorities  cited 
by  appellant  to  uphold  his  contention  that 
this  instruction  should  have  been  given  show 
that  It  is  objectionable.  Appellant's  testi- 
mony only  bound  appellee  In  so  far  as  It  was 
entitled  to  credit  taking  Into  cousIderatioD 
Its  reasonableness  and  ail  other  proper  tests 
of  credibility  to  be  applied  to  witnesses  and 
the  weight  of  their  evidence.  Rlndskoph  ie 
Co.  V.  Kuder,  145  III.  607,  34  N.  E.  484; 
HIghley  V.  American  Exchange  Nat  Bonk, 
183  111.  5C5,  57  N.  E.  436;  United  States 
Brewing  Co.  v.  Ruddy,  203  111.  30C,  07  N.  B. 
799. 

Appellant  complains  as  to  the  refusal  and 
giving  of  certain  other  instructions  found  Id 
the  record.  Some  of  the  refused  instructions 
are  fully  covered  by  other  Instructions  given, 
and,  without  discussing  In  detail  the  various 
questions  raised,  we  deem  it  sutBcIent  to 
say  that  we  do  not  consider  that  there  was 
prejudicial  error  qommltted  against  appellant 
on  the  question  of  Instructions. 

We  find  no  material  error  In  the  record. 
The  Judgment  of  the  Appellate  Court  will  b» 
afiirmed. 

Judgment  affirmed. 

On  Petition  for  Rehearing. 

PER  CURIAM.  Appellant  complains  off 
the  giving  of  instruction  10.  In  his  written 
motion  for  new  trial  In  the  circuit  court  ap- 
pellant set  out  the  special  grounds  upon 
which  he  relied;  he  Is  therefore  confined  to 
the  grounds  specified  and  set  forth  In  that 
motion.  Metropolitan  West  Side  Elevated 
Railroad  Co.  v.  White,  16«  III.  375,  46  N.  B. 
978;  Illinois  Central  Railroad  Co.  v.  Johnson, 
191  III.  594,  61  N.  B.  334;  Call  v.  People,  201 
III.  499.  66  N.  B.  243. 

An  examination  of  the  abstract  In  this 
case  shows  that  in  the  points  set  up  on  this 
written  motion  for  new  trial  nothing  is 
stated  that  specifically  or  in  a  general  way 
covers  any  objection  to  said  instruction  10. 
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Under  the  rules  of  this  court  "the  abstract 
most  be  sufficient  to  fully  present  every  er- 
ror  and  exception  relied  upon."  The  written 
motion  for  new  trial  having  attempted  to 
specify  the  grounds  of  such  motion,  and 
falling,  as  shown  by  the  abstract,  to  raise 
any  question  as  to  instruction  10  being  faulty, 
appellant  cannot  virge  the  question  before 
this  court. 
Bebearlng  denied. 


(225   III.  212) 

Di  LAND  T.  DIXON  POWER  ft  LIGHTING 

CO.  et  al. 

(Supreme  Court  of  Illinois.    Dec.  22,  1906. 

RebearinfC  Denied  Feb.  16.  1007.) 

1.  E!inNE!«T  DouAiN— ACQxnsinoN  or  Land 
FOB  Dam— Pbooxbdings. 

Title  is  not  acquired  by  ad  auod  damnum 
proceeding  under  Act  Feb.  9.  1827  (Rev.  St 
1845,  c.  71)  to  acquire  land  for  a  dam,  not- 
withstandiuK  the  payment  to  the  landowner  of 
the  damages  ass^sed  by  tiie  Jury,  wbere  an 
order  of  the  court  frrantinK  leave  to  build  the 
dam  has  not  been  obtained ;  section  4  provid- 
ing that  when  the  inquest  lias  been  taken  the 
party  obtaining  it  shall  notify  the  owner  to  ap- 
pear at  the  county  commissioner's  court,  and 
show  cause  why  leave  should  not  be  obtained  to 
build  the  dam,  and  section  7  providing  that  if 
the  party  appIyinE;  obtain  leave  to  build  be 
shall,  on  paying  the  damages  assessed,  become 
seised  in  fee  of  the  land. 

2.  MuNiciPAi.       CoBPOBATio:;s  —  Vacatinq 
Stbeet. 

A  city  council  having  power  to  vacate  a 
street  only  when  in  its  judgment  and  discre- 
tion the  public  ^ood  would  be  subserved  by  the 
vacation,  its  action  in  vacating  it  is  ultra  vires 
and  void,  it  affirmatively  appearins  by  the 
petition  therefor  and  the  order  of  vacation  that 
the  council's  action  was  merely  an  attempt  to 
cure  a  defect  in  the  claim  of  a  private  party 
to  the  land,  and  enable  him  to  appropriate  and 
enjoy  the  same. 

3.  Advesss  Possession— Stbett. 

One  cannot  acquire  title  to  streets  by  ad- 
versa  possession. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1.  Adverse  Possession,  8  45.] 

4.  Ejectment  —  Pbima  Facie  Title— Tres- 
passers. 

Plaintiff  in  ejectment  faiUng  to  show  a 
prima  facie  title  cannot  urge  that  defendant  is 
a  mere  trespasser,  and  therefore  cannot  set  up 
an  outstanding  title  to  defeat  the  action. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  17,  Ejectment,  §  21.] 

8.  Same— Equitable  Estoppel. 

Plaintiff  in  ejectment,  failing  to  show  a 
prime  facie  title,  cannot  recover  on  the  ground 
of  an  equitable  estoppel  of  defendant  to  assert 
title. 

fEM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  17.  Ejectment  l§  58,  289.] 

Oartwrigbt  and  Hand,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Lee  County ;  K. 

5.  Farrand,  Judge. 

Action  by  George  M.  De  Land  against  the 
Dixon  Power  &  Lighting  Company  and  oth- 
ers. From  a  Judgment  for  defendants,  plain- 
tiff appeals.    Affirmed. 

WlUlam  Barge,  for  appellant.  A.  C.  Bardr 
well,  E.  E.  Wlngert,  and  E.  H.  Brewster,  for 
appellees. 


FARMER,  J.  This  was  ejectment  brought 
by  appellant,  claiming  to  be  the  owner  In 
fee  of  a  strip  of  ground  extending  from  .the 
center  of  Rock  river  to  Water  street,  in  the 
city  of  Dixon,  being  the  site  of  a  dam  on  the 
north  shore,  and  to  the  center  of  Rock  river. 
A  Jury  was  waived  and  the  cause  submitted 
to  the  court  for  trial.  The  finding  and  Judg- 
ment was  for  the  defendants,  and  the  plaln- 
tlff  has  prosecuted  this  appeal. 

Appellant  sought  to  deraign  title  from  four 
different  sources.  Two  of  them  rested  on 
title  asserted  to  have  been  acquired  by  the 
Rock  River  Hydraulic  Company  by  virtue  of 
a  writ  of  ad  quod  damnum  issued  out  of  the 
commissioners'  court  of  Lee  county  August 
18, 1840,  and  legal  proceedings  and  orders  had 
thereunder.  Appellant  produced  in  evidence 
a  transcript  of  the  record  and  proceedings 
in  the  county  commissioners'  court,  but  the 
court  held  the  same  insufficient  to  transfer 
the  title  to  the  premises.  The  statute  then 
in  force  authorizing  this  writ  ad  quod  dam- 
num was  enacted  February  9,  1827,  and  con- 
stituted chapter  71  of  the  Revised  Statutes 
of  1845.  Sections  1,  2  and  8  of  the  act  pro- 
vided for  the  Issuance  of  the  writ  ad  quod 
damnum,  the  mode  and  time  of  giving  notice 
to  the  landowner,  the  Impaneling  of  a  Jury 
thereunder  and  inquisition  or  verdict  of  the 
Jury.  Section  8  required  certain  findings  as 
to  the  effect  of  the  building  of  the  dam  on 
the  health  of  the  neighborhood,  the  injury 
that  will  result  to  others,  etc.  Section  4  is 
as  follows:  "When  the  inquest  aforesaid 
shall  be  taken,  the  party  obtaining  the  same, 
shall  notify  the  owner  or  owners  of  lands 
mentioned  In  such  Inquisition,  whose  lands  are 
to  be  affected  by  the  same,  to  appear  at  the 
next  county  commissioners'  court,  and  show 
cause  why  leave  should  not  be  granted  to 
build  such  mill  and  dam ;  which  notice  shall 
be  served  as  before  directed."  Sections  6  and 
6  relate  to  proceedings  when  a  party  who 
owns  the  land  on  both  sides  of  a  river  wishes 
to  erect  a  dam,  and  calls  on  the  court  to 
ascertain  whether  the  health  of  the  neighbor- 
hood will  be  affected,  the  lands  of  others  over- 
flowed, and  what  regulations  and  restrictions 
as  to  the  navigation  of  the  stream  are  neces- 
sary. Section  7  relates  to  the  proceedings  to 
be  had  when  it  is  desired  to  acquire  land 
on  which  to  build  the  dam,  and  the  Inquisi- 
tion of  the  Jury  has  been  returned  and  the 
proceedings  had  which  under  section  4  are 
necessary  to  obtain  action  by  the  court  on 
the  question  whether  "leave  ought  to  be  given 
to  build  the  dam."  Section  7  is  as  follows, 
BO  far  as  necessary  to  be  considered:  "If 
the  party  applying,  obtain  leave  to  build  the 
said  dam,  be  shaU,  on  paying  to  the  pro- 
prietor or  proprietors  of  the  lands  located  the 
damages  assessed  by  the  Jury  as  aforesaid, 
become  seised  in  fee  of  the  land  so  located, 
to  hltn,  his  heirs  and  assigns."  Under  said 
sections  4  and  7  tbe  granting  by  the  court 
of  "leave"  to  build  the  dam  is  an  essential' 
step  in  the  proceedings  to  obtain  tbe  title 
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to  the  land  on  wblcb  to  build  tbe  dam.  With- 
out action  on  the  part  of  the  court  granting 
"leave,"  title  could  not  be  acquired  by  the  pro- 
ceedings ad  quod  damnum  under  this  stat- 
ute. The  transcript  of  the  proceedings  offer- 
ed In  evidence  does  not  show  such  leave  was 
given.  The  inquisition  or  verdict  of  the  Jury 
is  the  last  order  entered  in  the  case.  The 
record  is,  therefore.  In  this  respect  insuflS- 
clent  to  legally  establish  the  title  to  the 
premises,  but  there  are  other  defects  also 
in  said  proceedings. 

Appellant  contends  proof  was  produced 
showing  that  tbe  damages  assessed  by  the 
Jury  were  paid  to  the  landowner.  But  if  this 
contention  were  conceded  it  would  be  In- 
sufficient to  complete  the  record  of  tbe  pro- 
ceedings ad  quod  damnum.  Tbe  final  order 
of  "leave"  to  acquire  the  land  involved  con- 
sideration by  the  court  of  matters  affecting 
tbe  general  interest,  such  as  tbe  health  of 
tbe  neighborhood,  the  overflowing  of  tbe 
lands  of  others,  etc.,  and  tbe  entry  of  such 
order  we  deem  indispensable  to  a  complete 
record  transferring  title,  such  as  is  required 
in  actions  of  ejectment  by  one  who  asserts 
such  transfer  by  legal  proceedings. 

The  third  claim  of  title  in  appellant  is 
based  on  the  assertion  that  title  at  one  time 
rested  in  one  John  Dixon;  that  said  Dixon 
platted  the  same,  in  compliance  with  the  stat- 
ute, as  the  town  of  North  Dixon;  that  the 
locus  in  quo  became,  and  was  a  part  of.  Wa- 
ter street,  in  tbe  said  town  of  North  Dixon ; 
that  the  board  of  trustees  of  the  town  of 
North  Dixon  vacated  tliat  portion  of  Water 
street  here  Involved ;  that  thereupon  the  title 
thereto  reverted  to  John  Dixon,  and  that  the 
appellant  traced  title  from  said  John  Dixon. 
The  records,  pertaining  to  the  vacation  of 
that  portion  of  Water  street,  were  produced 
in  evidence.  It  thus  appeared  that  John  De- 
ment and  W.  W.  Heaton  presented  a  petition 
to  the  city  council  of  North  Dixon  In  which 
they  represented  that  they  were  tbe  owners 
of  the  capital  stoclc  and  franchises  and  the 
real  estate  of  the  Rock  River  Hydraulic  Com- 
pany; that  they  held  a  chain  of  paper  title 
to  tbe  premises  here  Involved,  "whicb  said 
tract  of  land  was  originally  set  off  and  as- 
signed to  said  hydraulic  company  by  a  Jury 
impaneled  under  tbe  writ  of  ad  quod  dam- 
num, and,  among  other  duties,  set  off  to  the 
said  company  lands  necessary  for  the  erection 
of  dams,  buildings,  feeders,  and  mill  races 
for  tbe  creation  and  use  of  hydraulic  pur- 
poses; that  your  petitioners  have  lately  been 
advised  that  their  title  to  said  property  was 
deficient  and  unsafe  in  consequence  of  the 
same  being  included  within  the  boundaries 
of  Water  street  above  referred  to.  Your  pe- 
titioners further  represent  that  said  property 
ever  has  been,  and  is  now,  not  only  desirable, 
but  highly  necessary  for  tbe  use  of  your  pe- 
titioners or  others,  tbe  owners  of  said  hy- 
draulic power  and  franchises,  to  enable  them 
to  carry  out  their  plans  and  intentions  In  re- 
lation to  tbe  improvements  and  use  of  the 


same,  and  which  said  use  and  improvemaits 
your  petitioners  respectfully  suggest  would 
and  will  be  of  much  more  public  value  and 
use  than  tbe  use  of  said  premises  as  a  public 
highway  would  or  will  be,  and  that  such  por- 
tion of  said  street  as  is  not  included  in  the 
boundaries  of  said  tract  does,  and  will  al- 
ways, furnish  sufficient  accommodation  to  the 
public,  the  inhabitants  of  tbe  town  or  owners 
of  the  lots  north  of  and  on  said  street,  and 
tbat  no  injury  can  or  will  result  to  any  per- 
son whatsoever  from  the  vacating  so  much  of 
said  Water  street  as  may  be  or  is  included 
within  tbe  boundaries  of  tbe  above-described 
tract  Your  petitioners  therefore  pray  your 
honorable  body  to  pass  an  order  vacating  so 
much  of  said  Water  street.  In  said  North 
Dixon,  as  Is  included  within  tbe  before-men- 
tioned boundaries,  subject  to  tbe  exception 
therein  mentioned,  and  granting  to  your  pe- 
titioners the  right  and  privilege,  in  perpetui- 
ty, of  using  tbe  said  premises  for  the  pur- 
pose of  making  or  building  milldams,  mill- 
races,  canals,  feeders,  and  mills  or  other 
buildings  or  improvements  in  and  thereon 
and  for  tbe  creation  and  use  of  hydraulic 
power,  as  in  duty  bound  your  petitioners  will 
ever  pray."  The  city  council  caused  a  Jury 
to  be  impaneled  to  consider  whether  any  one 
would  be  damaged  by  the  vacation  of  the 
street,  a  proceeding  without  legal  warrant;' 
and  on  return  of  a  verdict  by  the  Jury  tittat 
no  one  would  be  damaged,  the  d^  council 
caused  the  following  order  to  be  entered: 
"Ordered  tbat  the  prayer  of  said  petitioners 
be  granted,  and  tbat  so  much  of  Water  street, 
in  tbe  town  of  North  Dixon,  as  lies  within 
tbe  following  boundaries  be  vacated,  and 
tbat  said  John  Dement  and  William  W. 
Heaton,  their  betrs  or  assigns,  and  the  stock- 
holders and  corporation  of  Rock  River  Hy- 
draulic Company  at  Dixon,  or  either  of  them, 
be  authorized  to  use  and  occupy  the  said 
premises  for  the  erection  of  mills,  milldams, 
mtllraces,  feeders,  or  other  purix>ses  in  aid 
thereof,  to  wit :"  (Here  follows  a  lengthy  de- 
scription whicb  need  not  be  shown)  "which 
said  tract  of  land  was  originally  set  off  and 
assigned  to  said  hydraulic  company  by  a 
Jury  impaneled  under  a  writ  of  ad  quod 
damnum," 

The  petition,  and  record  of  the  action  of 
tbe  city  council  thereon,  demonstrate  tbat 
the  purpose  of  tbe  petitioners  and  tbe  ob- 
ject of  tbe  action  taken  by  tbe  city  council 
were  tbe  correcting  of  defects  In  the  title 
of  the  petitioners.  Dement  and  Heaton,  to 
tbe  premises,  and  tbe  confirming  in  these  par- 
ties a  legal  right  to  appropriate,  own,  and 
possess  a  portion  of  one  of  the  streets  of  tbe 
city.  The  city  council  held  title  to  tbe  street 
In  trust  for  the  local  and  general  public.  The 
powers  possessed  by  the  council  to  vacate  tlie 
street,  or  a  portion  of  It,  existed  only  when. 
In  the  Judgment  and  discretion  of  the  coun- 
cil, tbe  public  good  would  be  subserved  by 
tbe  vacation  of  the  street  Tbe  city  council 
possessed  no  power  to  vacate  tbe  street  la 
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order  to  correct  deficiencies  or  errors  In  the 
claim  of  Dement  and  Heaton  or  the  hydraulic 
company  thereto.  The  action  of  the  city 
council  was  merely  an  attempt  to  pervert  the 
power  of  vacation  to  the  sole  purpose  of  en- 
abling private  parties  to  appropriate  and  en- 
joy a  portion  of  a  public  street.  This  affirma- 
tively appears  on  the  face  of  the  petition  for 
the  vacation  and  in  the  order  of  vacation. 
The  action  of  the  city  council  was  therefore 
ultra  vires  and  void  in  toto,  and  had  no  le- 
gal effect  to  aid  the  title  of  appellant  Smith 
V.  McDowell,  148  111.  61,  35  N.  E.  141,  22  L. 
R.  A.  393;  Corcoran  v.  Chicago,  Madison  & 
Northern  Railroad  Co.,  149  111.  291,  87  N.  K 
68 ;  Cicero  Lumber  Co.  v.  Town  of  Cicero,  176 
111.  9,  «1  N.  m  758,  42  L.  R.  A.  696,  68  Am. 
St.  Rep.  155. 

The  fourth  claim  of  title  Is  adverse  pos- 
session for  more  than  20  years.  The  prem- 
ises were  a  part  of  a  public  street  in  North 
Dixon.  No  title  to  them,  therefore,  could  be 
acquired  by  mere  lapse  of  time,  and  even 
though  appellant  had  been  deprived  of  pos- 
session by  appellee  wrongfully  entering  there- 
on without  his  knowledge  or  consent,  he  is  In 
no  condition  to  complain  that  the  appellee 
Is  a  mere  trespasser,  and  therefore  cannot 
set  up  an  outstanding  title  to  defeat  his  ac- 
tion of  ejectment,  for  the  reason  that  he 
wholly  failed  to  show  a  prima  facie  title  in 
blmself.  Hammond  v.  Sbepard,  186  111.  235, 
67  N.  E.  867,  78  Am.  St.  Rep.  274.  And  this 
is  true  even  if  the  city  had  permitted  such 
use  of  its  streets  as  to  become  estopped,  on 
equitable  grounds,  from  asserting  its  title. 
Thomas  v.  Bowman,  30  111.  84;  Mills  v. 
Graves,  38  III.  455,  87  Am.  Dec.  314 ;  Llnnertz 
T.  Dorway,  176  111.  608,  51  N.  E.  809,  67  Am. 
St  Rep.  232. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 

Judgment  affirmed. 

CARTWRIGHT  and  HAND,  JJ.  (dissent- 
ing). We  do  not  agree  with  the  conclusion 
that  It  was  necessary  for  appellant  to  prove 
that  an  order  was  made  by  the  county  com- 
missioners' court  granting  leave  to  build  the 
dam  in  question.  The  proceeding  to  obtain 
leave  and  assess  damages  was  In  1849,  the 
court  acquired  jurisdiction  to  hear  and  de- 
termine the  questions  Involved,  the  cause  was 
heard,  there  was  a  verdict  of  a  jury,  and 
there  was  no  motion  for  a  new  trial  or  in 
arrest  of  judgment  So  far  as  landowners 
were  concerned,  at  least,  the  granting  of 
leave  was  a  matter  of  course.  The  dam  was 
built,  and  mills  were  erected  in  connection 
with  It  and  were  operated  by  the  power  creat- 
ed. The  dam  has  had  a  continued  existence 
of  more  than  half  a  century,  with  the  ac- 
quiescence of  every  one  concerned  In  the  ques* 
tlon  whether  leave  was  granted  to  build  it 
If  it  was  necessary  that  a  formal  order  grant- 
ing leave  to  build  the  dam  and  do  what  was 
In  fact  done  should  be  made.  It  appears  to 
OB  that  justice  requires  that  the  law  should 


raise  a  presumption  that  the  order  was  made, 
although  it  does  not  now  appear  of  record. 
We  understand  that  under  such  circumstan- 
ces the  law  raises  a  presumption  of  that  kind. 
Jefferson  Coimty  v.  Ferguson,  13  111.  33; 
Chicago,  Burlington  &  Quincy  Railroad  Co. 
V.  Chamberlain,  84  III.  333 ;  Cassei  v.  Joseph, 
184  lU.  378,  56  N.  E.  413. 


(225    III.    218) 

GAGE  V.  CITY  OP  CHICAGO. 

(Supreme  Court  of  Illinoia.    Dec.  22,  1906. 
Rehearing  Denied  Feb.  8,  1907.) 

1.  EVIDE.NCE  —  DOCUJtEKTABT  EVinKSCE  — OF- 

TiciAi,  Records. 

Where  a  certified  copy  of  an  ordinance  was 
made  on  a  printed  blank,  from  which,  apparent- 
ly, the  portions  wtiicb  did  not  correspond  with 
the  origmal  ordinance  were  stricken  out,  and  in 
lieu  thereof  the  provisions  of  the  ordinance  sub- 
stituted for  the  parts  stricken  out  were  written 
in  with  pen  and  ink,  and  the  copy  thus  changed 
made  the  ordinance  harmonious,  while  without 
such  change  it  would  not  have  been,  the  copy 
carried  on  its  face  a  sufficient  explanation  of 
the  alterations,  so  that  its  admission  In  evi- 
dence was  not  erroneous. 

2.  MUNICtPAI.    CORPOBATIONS  —  PUBLIO    lU- 

PB0VEMENT8— Ordinances. 

Where  an  ordinance  for  the  construction  of 
a  sewer  fixed  the  size  of  the  sewer  pipe  and 
the  grade  of  the  bottom  of  the  inside  of  the 
sewer  throughout  the  length  of  the  sewer  below 
city  datum,  from  which  data  the  amount  of  ex- 
cavating and  filling  could  be  ascertained,  it  was 
not  subject  to  the  objection  that  there  were  no 
provisions  providing  for  excavating  and  filling. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36.  Municipal  Corporations,  §§  811,  813.] 

3.  Same— Objections. 

The  objection  that  the  city  of  Chicago 
was  without  authority  in  law  to  levy  a  special 
assessment  to  construct  a  sewer,  as  such  power 
was  vested  exclusively  in  the  board  of  trustees 
of  the  sanitary  district  of  Chicago,  could  not^ 
be  raised  where  there  was  no  proof  in  the  record ' 
that  the  system  of  sewers  of  the  sanitary  district 
was  completed. 

4.  Sjmk  —  Obdinances  —  Resolution  — 
Vabiance. 

Where  the  resolution  of  the  board  of  local 
improvements  for  the  construction  of  a  sewer 
failed  to  provide  for  house  connpction  slants, 
manholes,  catch-basins,  and  covers  therefor, 
while  the  ordinance  did  make  provision  for  such 
improvements,  the  variance  was  not  fatal,  as 
it  is  not  necessary  that  the  resolution  contain 
detailed  specifications. 

5.  CONSTITUTIONAI,  LAW — DXJE  PEOCESS — AS- 
SESSMENTS Against  Pbopebtt  —  Construc- 
tive Notice. 

A  judgment  confirming  a  special  assessment 
against  property  to  pay  for  a  local  improvement 
does  not  impose  a  personal  liability  requiring 
personal  notice;  but  constructive  notice  ap- 
propriate to  the  nature  of  the  case,  affording 
the  owner  opportunity  to  contest  the  assess- 
ment, may  he  given  without  contravening  the 
constitutional  provision  against  taliiDg  prop- 
erty without  due  process  of  law. 

6.  Same— Sufficiency  of  Constbuctive  No- 
tice. 

The  local  Improvement  act  (Laws  1897,  p. 
101)  provides  for  notice  of  the  time  and  place 
of  the  public  hearing  to  be  sent  by  mail  to  the 
person  who  paid  the  taxes  on  the  property  as- 
sessed for  the  last  preceding  year ;  also  like 
notice  of  the  passage  of  the  ordinance  for  the 
improvement  to  the  person  who  paid  such  taxes, 
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and  a  like  notice  to  the  occupant  of  tbe  prem- 
ises ;  also  notice  of  tbe  pendency  of  the  proceed- 
ing for  confirmation  to  be  sent  b;  mail  to  the 
person  who  paid  the  taxes  during  the  last  pre- 
ceding year  In  which  taxes  were  paid;  and  for 
a  further  notice,  by  posting  the  same  and  pub- 
lication in  a  newspaper,  giving  notice  of  the  pro- 
ceeding to  all  persons  Interested  and  notifying 
them  that  they  may  file  objections.  Held,  that 
these  notices  satisfy  tbe  requirements  of  the 
Constitution  as  to  due  process  of  law,  afford- 
ing to  the  owner  of  the  property,  and  all  per- 
sons interested  in  it,  an  opportunity  to  con- 
test the  proposed  assessment 
7.  Municipal  Cobpobations— Iupbovkuents 
—Special  Assessments  —  Resolution— Es- 
timate OF  Cost. 

The  estimate  of  cost  of  an  improvement, 
calling  for  a  special  assessment,  included  "labor, 
material,  and  all  other  expenses  attending  the 
same,"  and  contained  the  specific  items  of  cost, 
which  were  "granite  concrete  combined  curb 
and  gutter,  etc.,  paving,  etc,  adjustment  of 
sewers,  etc.,"  with  amounts  opposite  each. 
Held  that  as  no  illegal  item  was  mentioned,  and 
the  "etc."  following  an  Item  referred  to  others 
of  like  kind,  the  estimate  was  not  subject  to  tbe 
objection  that  it  contained  Items  which  It  was 
the  duty  of  the  city,  and  not  the  property  own- 
ers to  pay. 

Appeal  from  Cook  County  Court;  W.  L. 
Pond,  Judge. 

Application  by  the  city  of  Chicago  for  the 
confirmation  of  a  special  assessment,  to 
which  Henry  H.  Gage  appeared,  and  filed 
objections,  and  from  an  order  overruling  tbe 
same,  he  appeals.    Affirmed. 

F.  W.  Becker,  for  appellant  Charles  H. 
Mitchell  and  Frank  Johnston,  Jr.  (James  Ham- 
ilton Lewis,  Corp.  Counsel,  of  counsel),  for 
appelleei. 


HAND,  J.  This  was  an  application  for  the 
confirmation  of  a  special  assessment,  levied 
to  pay  tbe  cost  of  constructing  a  sewer  in 
Saginaw  avenue,  in  the  city  of  Chicago.  The 
appellant  appeared,  and  filed  objections  to 
confirmation  as  to  his  property,  which  were 
overruled,  and  he  has  prosecuted  an  appeal 
to  this  court 

The  first  reason  urged  by  the  appellant  as 
a  ground  for  a  reversal  In  this  court  Is  that 
the  trial  court  erred  in  admitting  In  evi- 
dence, over  his  objection,  a  certified  copy  of 
the  Improvement  ordinance,  upon  the  face  of 
which,  it  Is  said,  there  appeared  certain  ma- 
terial erasures  and  interlineations,  without 
requiring  tbe  appellee  to  explain  said  appar- 
ent alterations.  The  law  Indulges  no  pre- 
sumption as  to  when  a  change  in  a  written 
Instrument  was  made,  but  requires  the  par- 
ty offering  an  altered  Instrument  in  evi- 
dence, If  the  alteration  Is  material,  to  explain 
such  alteration  satisfactorily  to  the  court  be- 
fore the  instrument  will  be  admitted  in  evi- 
dence. Sucb  explanation  may  satisfactorily 
appear  from  the  instrument  Itself,  or  It 
may  be  made  by  extrinsic  evidence.  Reed 
r.  Kemp,  IG  III.  445;  Catlln  Coal  Co.  v. 
Lloyd,  180  111.  398,  54  N.  E.  214,  72  Am.  St 
Rep.  216;  Webster  v.  Yorty,  194  111.  408,  62 
N.  E.  907;  Lnndt  v.  McCullough,  206  111. 
214,  69  N.  E.  107.    The  certified  copy  of  tbe 


ordinance  offered  in  evidence  or  the  orlgtaial 
ordinance  is  not  before  us,  but  a  copy  of 
the  ordinance  appearing  in  the  record  was 
made  upon  a  printed  blank,  from  whicli,  ap- 
parently, tbe  portions  which  did  not  corre- 
spond with  the  original  ordinance  were  strick- 
en out  and  In  lien  thereof  the  provisions  of 
the  ordinance  substituted  for  tbe  parts  strlck* 
en  out  were  written  in  with  pen  and  ink. 
Tbe  blank,  when  thus  changed,  made  tbe  or> 
dinance  harmonious  throughout  while  with- 
out  such  change  It  would  not  have  been,  and 
If  the  authorities  above  referred  to  apply 
with  their  full  force  to  a  certified  copy  of 
a  record,  we  think  the  certified  copy  of  the 
ordinance  offered  In  evidence  carried,  upon 
its  face,  a  full  and  complete  explanation  of 
said  erasures  and  Interlineations.  The  copy 
of  the  ordinance  offered  in  evidence  was 
certified  by  the  city  clerk  to  be  a  true  copy 
of  tbe  original  ordinance  on  file  In  hi9  office. 
We  tbink  the  court  did  not  err  In  admitting 
tbe  certified  copy  of  tbe  ordinance  in  evi- 
dence. Merritt  v.  Boyden  &  Son,  191  IIL 
136,  60  N.  E.  907,  85  Am.  St.  Rep.  246. 

It  Is  next  urged  that  there  are  no  pro> 
visions  in  the  ordinance  providing  for  ex- 
cavating  and  filling,  although  the  engineer's 
estimate  of  the  cost  of  the  Improvement  con* 
tains  an  Item  of  $6,270  for  "rock  excavation." 
The  ordinance  fixed  the  size  of  the  sewer 
pipe  and  the  grade  of  tbe  bottom  of  the 
Inside  of  the  sewer  throughont  the  length  of 
the  sewer  below  city  datum,  from  which 
data  tbe  amount  of  excavating  and  filling 
can  readily  be  ascertained,  and  this  was  all 
that  was  required  In  the  ordinance^  Mc- 
Chesney  v.  City  of  Chicago,  205  111.  611,  69 
N.  E.  82. 

It  Is  further  urged  that  the  city  of  Chicago 
Is  without  authority  In  law  to  levy  a  special 
assessment  to  construct  a  sewer,  as  it  is  said 
such  power  is  vested  exclusively  In  tbe  board 
of  trustees  of  the  sanitary  district  of  Chica- 
go. There  Is  no  proof  In  this  record  that 
the  system  of  sewers  of  the  sanitary  district 
has  been  completed.  We  are  of  the  opinion, 
therefore,  tbe  question  sought  to  be  raised  by 
the  appellant  cannot  be  raised  upon  this 
record. 

It  is  also  urged  that  there  Is  a  variance 
between  the  resolutions  of  the  board  of  local 
Improvements  and  the  ordinance,  in  this: 
that  tbe  former  fall  to  provide  for  house  oon* 
nection  slants,  manholes,  catch-b.nslns,  sewer 
connections,  and  manhole  and  catch-basin 
covers,  while  tbe  ordinance  does  make  pro- 
vision for  house  connection  slants,  manholes, 
catch-basins,  etc.  It  is  not  uecess.-iry  that 
tbe  resolutions  of  the  board  of  local  im- 
provements enter  Into  a  detailed  specifica- 
tion of  the  Improvement  proposed  to  be  coo- 
structed.  Tbe  object  of  the  statute  la  at- 
tained If  tbe  improvement  is  so  described  In 
the  resolutions  of  tbe  board  that  the  property 
owner  can  obtain  therefrom  a  general  under- 
standing of  what  is  to  be  done  and  an  esti- 
mate of  the  cost  thereof,  whilg  In  an  ordl« 
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nance  tbe  Improyement  must  be  specified  in 
detail,  and  must  be  described  wltb~  such  par- 
ticalarity  that  a  contract  can  be  Intelligent- 
ly let  for  its  construction,  and  an  assess- 
ment legally  levied  with  wbicb.  to  obtain 
fnnds  to  construct  It.  Gage  t.  City  of  Chi- 
cago, 207  III.  56,  69  N.  K.  688;  Lnuphere 
▼.  City  of  Chicago,  212  III.  440,  72  N.  E.  42G; 
Jones  V.  City  of  Chicago,  213  111.  ^,  72  N. 
R  788;  McLenhan  v.  City  of  Chicago,  218 
III.  62,  76  N.  E.  762.  We  tlilnls  there  was 
no  substantial  or  fatal  variance  between 
the  first  resolution  of  the  board  of  local 
improvements  and  tbe  Improvement  ordi- 
nance. 

Tbe  objection  Is  made  that  the  local  im- 
provement act  violates  the  Constitution  by  not 
providing  for  notice  to  the  owner  of  the  prop- 
erty assessed,  and  therefore  operates  to  de- 
prive him  of  his  property  without  due  process 
of  law,  contrary,  to  section  2  of  article  2  of 
the  Constltatlon.  The  constitutional  provi- 
sion secures  to  every  one  tbe  right  to  have 
notice  of  any  proceeding  by  which  be  may  be 
deprived  of  bis  property,  so  that  he  may 
have  an  opportunity  t6  defend  against  such 
proceeding  and  protect  his  property  rightei. 
Campbell  v.  Campbell,  63  III.  462;  Citizens' 
Savings  Bank  v.  City  of  Chicago,  215  111.  174, 
74  N.  E.  115 ;  Cooley  on  Taxation,  266 ;  8  Cyc. 
1108;  10  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
299.  No  special  assessment  against  property 
to  pay  for  a  local  Improvement  can  be  made  a 
valid  charge  against  such  property  unless  no- 
tice Is  given  to  tbe  owner  and  be  Is  alTorded 
an  opportunity  to  be  heard.  But  a  judgment 
confirming  such  an  assessment  does  not  im- 
pose a  i>er8onal  liability,  and  due  process  of 
law  does  not  necessarily  require  personal  no- 
tice to  tbe  owner  of  the  property,  and  the 
Legislature  may  provide  for  constructive  no- 
tice appropriate  to  the  nature  of  tbe  case, 
which  will  afford  to  tbe  property  owner  tbe 
opportunity  to  contest  the  validity  of  the  as- 
sessment. The  local  improvement  act  pro- 
vides for  notice  of  the  time  and  place  of  the 
public  bearing  to  be  sent  by  mall  to  the  per- 
son who  paid  the  taxes  on  the  property  as- 
'  sessed  for  the  last  preceding  year;  also  no- 
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tice  of  the  passage  of  the  ordinance  for  the 
Improvement  to  be  sent  by  mail  to  the  per- 
son who  paid  the  taxes  for  the  last  preceding 
year,  and  a  like  notice  to  the  occupant  of  tbe 
premises;  also  a  notice  of  the  pendency  of 
the  proceeding  for  confirmation  to  be  sent  by 
mail  to  the  person  who  paid  the  taxes  during 
tbe  last  preceding  year  in  which  taxes  were 
paid ;  and  for  a  further  notice,  by  posting  tbe 
same  and  publication  In  a  newspaper,  giving 
notice  of  the  proceeding  to  all  persons  inter- 
ested and  notifying  tbemi  that  they  may  file 
objections.  These  notices  satisfy  the  re- 
quirements of  the  Constitution,  and  afford 
to  the  owner  of  the  property  and  all  persons 
interested  in  it  an  opportunity  to  appear  and 
contest  the  Justice,  legality,  and  propriety  of 
the  proposed  assessment.  The  same  conclu- 
sion was  reached  In  the  case  of  Citizens' 
Savings  Bank  v.  City  of  Chicago,  supra. 

Tbe  next  objection  Is  that  the  estimate  of 
cost  made  a  part  of  the  first  resolution  con- 
tained items  of  expense  which  are  required 
to  be  paid  for  by  tbe  city  out  of  tbe  general 
fund.  The  engineer  submitted  an  estimate 
of  the  cost  of  the  Improvement,  "including 
labor,  materials,  and  all  otber  expenses  at* 
tending  the  same" ;  and  it  is  argued  that  this 
Included  the  expense  of  making  and  levying 
the  assessment,  letting  and  executing  con- 
tracts, court  costs,  and  other  things  which 
property  owners  are  not  required  to  pay. 
The  specific  items  of  cost  were  contained  in 
the  estimate,  and  were  "granite  concrete  com- 
bined curb  and  gutter,  etc.,  paving,  etc.,  ad- 
justment of  sewers,  etc.,"  with  specific 
amounts  set  opposite  each.  No  otber  objec- 
tion to  this  estimate  except  tbe  one  stated 
has  been  made,  and  it  is  not  subject  to  that 
objection.  No  Illegal  Item  was  specifically 
mentioned,  and  the  "etc"  following  each 
item  referred  to  other  things  of  a  like  kind 
as  those  specifically  named,  so  tliat  it  clear- 
ly appears  the  engineer  did  not  Include  the 
Illegal  Items  In  bis  estimate. 
'  Finding  no  reversible  error  in  this  record, 
the  judgment  of  the  county  court  of  Cook 
county  will  be  affirmed. 

Judgment  affirmed. 
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(225  III.  275) 

HAAS  T.  TEGTMEIER. 

(Supreme  CJourt  of  Illinois.    Feb.  21,  1907.) 

Appeal  —  Decisions  Reviewable  —  Amount 
IN  Costeoversv— Judgment  of  Appellate 
Court. 

Kurd's  Rev.  St.  1905.  p.  601.  c.  37.  S  8. 
provides  that  do  appeal  shall  lie  from  a  juds- 
ment  of  the  Appellate  Court  in  cases  sounding 
in  damages  wherein  the  judsraent  is  less  than 
Sl.OOO,  unless  the  court  grants  a  certificate  of 
Importance,  except  in  actions  where  there  was 
no  trial  on  an  issue  of  fact  in  the  lower  court. 
In  an  action  against  a  physician  for  infecting 
plnintilf's  family  with  disease,  the  declaration 
allesed  that  the  physician,  during  the  time  he 
was  treating  plaintiffs  wife,  treated  a  smallpox 
patient,  and  that  he,  without  taking  necessarj' 
precautions,  infected  plaintiff  and  his  children 
with  smallpox,  and  prayed  for  $2,500  damages. 
During  the  trial,  plaintiff,  by  leave,  filed  an  ad- 
ditional count  alleging  that  he  learned  that  the 
physician  was  treating  a  smallpox  patient,  and 
notified  him  to  cease  treating  the  wife;  that 
the  physician  assured  plaintiff  that  be  had  not 
entered  the  house  of  the  smallpox  patient,  and 
that  there  was  no  danger  of  communicating  the 
disease  to  plaintiff  or  his  family ;  that,  relying 
on  these  assurances,  plaintiff  permitted  the 
physician  to  continue  treating  his  wife;  that 
the  representation  of  the  physician  was  false: 
and  that  he.  in  consequence  thereof,  caused 
plaintiff  and  his  children  to  contract  the  disease 
—and  demanding  $2,500  damages.  A  demurrer 
to  the  amendment  was  sustained,  and  the  trial 
proceeded  on  the  issue  joined  on  the  original 
declaration,  resulting  in  a  verdict  for  defend- 
ant, which  the  Appellate  Court  affirmed,  with- 
out issuing  a  certificate  of  importance.  Held 
that,  as  the  amended  declaration,  litce  the  orig- 
inal, only  claimed  damages  for  infecting  plain- 
tiff's family,  an  appeal  did  not  lie  from  the 
judgment  of  the  Appellate  Court 

[Kd.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  2,  Appeal  and  Error,  ti  206-219,  318  319.1 

Appeal  from  Appellate  Court,  Fourth  Dis- 
trict 

Action  by  Daniel  A.  Haas  against  Dr.  E. 
H.  Tegtmeler.  There  was  a  Judgment  of  the 
Appellate  Court  aflarming  a  Judgment  for 
defendant,  and  plaintiff  appeals.    Dismissed. 

Dill  &  Pfingsten,  for  appellant  Scbaefer 
&  Farmer,  for  appellee. 


PER  CURIAM.  This  action  was  brought 
by  the  appellant  against  appellee,  who  Is  a 
physician,  for  the  recovery  of  damages  al- 
leged to  bare  been  caused  by  appellee  bring- 
ing into  and  infecting  appellant  and  bis 
minor  children  with  smallpox  while  appellee 
was  treating  the  wife  of  appellant  for  pneu- 
monia. The  first  count  of  the  amended  dec- 
laration charges  that  appellee,  during  the 
time  he  was  treating  appellant's  wife,  was 
also  treating  a  patient  for  smallpox;  that  it 
became  the  duty  of  appellee  to  exercise  rea- 
sonable care  and  caution  to  avoid  carrying 
and  spreading  said  contagious  disease  to  the 
family  of  appellant,  but  that,  disregarding 
bis  duty  In  that  regard  and  without  taking 
necessary  precautions,  appellee  Infected  ap- 
pellant and  four  of  his  minor  children  with 
said  disease,  from  which  they  became  dan- 
gerously ill,  etc.  The  second  count  was 
substautlally  like  the  first  count,  except  that 


it  stated  the  case  with  a  little  more  elabora- 
tion and  detail.  The  damages  were  laid  at 
$2,500.  After  issue  Joined,  a  trial  was  en- 
tered uixm  with  a  Jury,  and,  during  the  prog- 
ress of  tbe  trial,  appellant  asked  and  was 
granted  leave  to  amend  tbe  second  count 
of  the  declaration.  What  was  filed  in  pur- 
suance of  that  order  "by  way  of  amendment" 
is  not  an  amendment  to  the  second  count  of 
the  declaration,  but  is  a  new  and  complete 
count  within  Itself.  Said  count  avers  that 
appellant  learned  appellee  was  treating  a 
person  afflicted  with  smallpox  on  the  2i7tb 
day  of  December,  1904,  and  on  that  day 
notified  appellee  to  cease  treating  appellant's 
wife  and  desist  from  visiting  appellant's 
house;  that  thereupon  appellee  assured  ap- 
pellant he  had  not  entered  the  house  of  tbe 
smallpox  patient  and  would  not  do  so,  but 
that  be  bad  treated  bim  by  seeing  him 
through  a  window  from  the  outside,  and 
would  so  continue  to  do,  and  that  there  was, 
therefore,  no  danger  of  communicating  tbe 
disease  from  the  smallpox  patient  to  appel- 
lant or  his  family.  The  declaration  avers 
that,  relying  upon  tbese  asstvances,  appeN 
lant  permitted  appellee  to  continue  his  visits 
to  his  bouse  for  the  treatment  of  his  wife 
until  her  death,  which  occurred  January  5, 
1905;  that  tbe  assurances  and  representations 
of  appellee  that  he  had  not  entered  the  house 
and  room  In  which  the  smallpox  patient  was 
confined  were  false  and  untrue;  that  be  bad 
entered  said  house  and  room  and  continued 
to  do  so  until  the  death  of  the  patient  Janu- 
ary 1,  1906,  and  that  in  consequence  thereof 
he  caused  appellant  and  four  of  bis  minor 
children  to  contract  said  contagious  disease 
of  smallpox.  The  damage  laid  In  this  count 
also  was  $2,500.  Appellee  demurred  to  this 
coimt  of  the  declaration  and  tbe  court  sus- 
tained the  demurrer.  The  trial  proceeded  to 
a  conclusion  under  the  amended  declaration 
and  Issue  Joined  thereon,  and  resulted  in  a 
verdict  for  appellee,  upon  which  the  court 
rendered  Judgment  Appellant  appealed  to 
tbe  Appellate  Court,  where  the  Judgment  of 
the  circuit  court  was  affirmed,  and  he  prose- 
cutes this  further  appeal  to  this  court 

No  certificate  of  importance  was  granted 
by  the  Appellate  Court  Appellee  has  en- 
tered a  motion  to  dismiss  the  appeal  for  tbe 
reason  that,  the  Judgment  being  less  than 
$1,OCO,  exclusive  of  costs,  the  Judgment  of 
the  Appellate  Court  Is  final,  and  no  appeal 
could  be  prosecuted  therefrom.  Appellant 
contends  that  there  was  no  trial  on  an  Issue 
of  fact  under  the  amended  count,  to  which 
the  court  sustained  a  demurrer,  and  that 
as  the  damages  alleged  therein  exceeded 
$1,000,  the  latter  clause  of  tbe  provision  of 
section  8  of  the  Appellate  Court  act  author- 
izes the  appeal.  Hurd's  Rev.  St  1905,  p.  601, 
c.  37.  That  provision  is  as  follows:  "And 
provided  further,  that  in  all  actions  where 
there  was  no  trial  on  an  issue  of  fact  in  the 
lower  court,  appeals  and  writs  of  error  shall 
lie  from  the  Appellate  Courts  to  tbe  Supreme 
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Cionrt  where  tbe  amount  claimed  in  the  plead- 
ings exceed  one  tbouaand  dollars  ($1,000)." 

A  similar  question  was  passed  upon  in 
Robards  t.  Wabash  Railroad  Co.,  194  111.  301, 
62  N.  E.  790.  Appellant  insists  that  that 
case  is  not  conclusiTe  of  the  one  at  bar,  for 
the  reason,  as  he  says,  "the  count  demurred 
to  state  a  different  cause  of  action  from 
that  stated  in  the  first  count,  and  presented 
an  issue  of  fact  In  the  circuit  court  in  which 
there  was  no  trial."  It  is  true,  the  amended 
count  avers  that  appellee  was  permitted  to 
continue  his  Tlslts  to  appellant's  house  by 
reason  of  false  representations  that  appellee 
had  not  been  In  the  house  and  room  of  the 
smallpox  patient,  and  would  not  enter  there- 
in, but  said  amended  count,  like  the  original 
counts,  counted  on  damages  claimed  to  have 
been  sustained  by  appellant  by  reason  of 
appellee  Infecting  his  family  with  tbe  small- 
pox. In  the  Robards  Case  there  were  counts 
in  the  declaration  charging  the  defendant 
with  negligently  and  carelessly  doing  the 
things  which  caused  the  damage  complained 
of,  and  other  counts  charging  it  with  reck- 
lessly and  willfully  committing  said  acts.  A 
demurrer  was  sustained  to  the  counts  char- 
ging negligence  and  carelessness  and  a  trial 
had  under  the  counts  charging  the  acts  com- 
plained of  were  recklessly  and  willfully  com- 
mitted. There  was  a  verdict  and  judgment 
in  that  case  for  the  defendant,  which,  on  ap- 
peal to  the  Appellate  Court  was  affirmed. 
Plaintiff  prosecuted  a  further  appeal  to  tbis 
court,  which  was  dismissed  for  want  of 
Jurisdiction.  We  think  the  case  analogous 
In  principle  to  the  one  at  bar,  and  conclusive 
against  appellant's  right  to  prosecute  this  ap- 
peal. 

The  appeal  Is  therefore  dismissed. 

Api>eal  dismissed. 

(223   III.  224) 

OSWALD  V.  CALDWELL  et  al. 

(Supreme  Court  of  Illinois.    Dec  22,  1906. 
Rehearing  Denied   Feb.   12,   1007.) 

1.  Wills  —  Deeds  —  Validitt  —  Tkstamkh- 
TABT  Disposition. 

Intestate  delivered  a  deed  to  her  son,  and 
snbeequently  banded  bim  written  instruments 
directing  him  to  sell  the  land  upon  her  death, 
and  to  distribute  tbe  proceeds  to  persons  and 
societies  therein  named,  and,  dnriof;  tbe  re- 
mainder of  her  life,  she  continued  to  recei^K 
the  net  income  of  the  property,  the  son  manaK- 
ini;  it  for  her  benefit  as  before,  and  not  claim- 
ing any  title.  Held,  that  the  conveyance  was 
void  as  a  testamentary  disposition,  and  that  the 
real  estate  descended  to  her  heirs  as  Intestate 
property. 

[Ed.  Note.— For  casefi  in  point,  see  Cent.  Dig. 
vol.  49.  Wills.  S§  208-214.] 

2.  Deeds— Deliveby— Effect. 

The  mere  delivery  of  a  deed  to  a  grantee 
does  not  vest  title  In  him  in  the  absence  of  an 
intention  of  the  parties  to  that  effect. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16.  Deeds.  H  11&  145-147.] 

Appeal  from  Circuit  Court,  Cook  County; 
J.  W.  Mack,  Judge. 
Suit  by  William  O.  Caldwell  against  Otto 


A.  Oswald  and  others.    From  the  decree,  de- 
fendant Oswald  appeals.    Affirmed. 

Hallett.  SVtuter  &  Henkel,  for  appellant. 
Custer,  Griffin  &  Cameron,  for  appellee  Cald- 
well. Caswell  &  Healy  and  Vail  &  Pain,  for 
appellee  Anne  Paton. 

HAND,  J.  This  was  a  bill  In  chancery  filed 
In  the  circuit  court  of  Cook  county  by  Wil- 
liam G.  Caldwell,  one  of  the  appellees,  against 
the  appellant.  Otto  A.  Oswald,  tbe  heirs  at 
law  of  Anne, Caldwell,  deceased,  and  certain 
other  persons'  and  societies  claiming  an  Inter- 
est In  certain  real  estate  which  It  is  conced- 
ed belonged  to  Anne  Caldwell,  deceased,  pri- 
or to  the  28tb  day  of  January,  1898,  and  de- 
scribed as  lot  1,  in  block  124.  In  school  sec- 
tion addition  to  Chicago,  to  obtain  an  ad- 
judication by  a  court  of  chancery  as  to  tbe 
legal  effect  of  a  certain  warranty  deed  and 
two  certain  Instruments  in  writing  executed 
by  said  Anne  Caldwell  purporting  to  convey 
said  real  estate  to  said  William  G.  Caldwell, 
and  authorizing  him  to  make  a  sale  thereof, 
and  to  distribute  the  proceeds  arising  from 
8n(A  sale  among  tbe  persons  and  societies 
named  In  said  two  Instruments  In  writing, 
after  tbe  death  of  Anne  Caldwell. 

It  is  contended  by  the  appellant  that  a 
trust  was  created  by  said  deed,  one  of  said 
Instruments  in  writing,  and  the  admissions 
of  William  G.  Caldwell  made  In  his  bill,  and 
In  his  deposition  taken  In  this  case,  for  the 
benefit  of  tbe  persons  and  societies  named  in 
said  Instrument  In  writing;  while  the  claim 
of  the  appellee  Anne  Paton,  who  Is  the  only 
appellee  who  has  filed  a  brief  In  this  court. 
Is  that  the  deed,  the  two  Instruments  In 
writing,  the  admissions  In  tbe  bill  and  the 
testimony  of  William  G.  Caldwell  show  that 
said  deed  and  two  Instruments  In  writing 
were  to  take  effect  only  after  tbe  death  of 
Anne  Caldwell,  and  were  'testamentary  In 
their  character,  and  therefore  void.  An- 
swers and  replications  were  filed,  and  a  de- 
cree was  entered  holding  that  said  deed  and 
two  Instruments  In  writing  were  testamenta- 
ry In  their  character,  and  had  no  binding  le- 
gal force,  and  that  the  said  real  estate  was 
Intestate  property,  and  descended  to  the  heirs 
of  Anne  Caldwell,  deceased,  and  decreeing, 
according  to  the  alternative  prayer  of  the 
bill,  that  said  real  estate  be  partitioned  be- 
tween the  heirs  at  law  of  Anne  Caldwell,  de- 
ceased, from  which  decree  Otto  A.  Oswald 
has  prosecuted  an  appeal  to  this  court  The 
deed  bore  date  January  28,  1S98,  was  In 
statutory  form,  recited  a  consideration  of 
"one  dollar  In  hand  paid,  and  other  good  and 
valuable  considerations,"  and  was  signed  and 
acknowledged  by  Anne  Caldwell,  and  pur- 
ported to  convey  to  said  William  G.  Cald- 
well, In  fee  simple,  said  premises,  which  deed 
on  the  day  of  Its  execution  was  handed  to 
William  Q.  Caldwell  by  Anne  Caldwell.  The 
first  instrument  In  writing  was  In  tbe  band- 
writing  of  Anne  Caldwell,  and  was  signed 
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by  ber  and  was  handed  by  ber  to  William 
O.  Caldwell  on  February  10,  1888,  and  U  as 
follows: 

"William  G.  Caldwell,  my  youngest  son: 
If  God  sees  fit  to  take  me  to  himself  before 
my  property  in  Chicago  Is  sold,  I  authorize 
you,  my  son,  to  sell  it  when  you  see  fit  and 
divide  it  as  I  direct  you.  This  is  my  wish 
while  I  am  In  health  and  the  possession  of 
my  faculties,  that  you  shall  do  as  I  desire, 
you,  your  mother,  Anne  CaldwelL 

"One  thousand  dollars,  the  Interest  of  It 
to  pay  for  the  support  of  the  gospel  yearly 
of  the  Presbyterian  church  in  Chicago 
Heights ;  $1,000,  the  interest  of  it  to  keep  in 
repair  the  cemetery  at  the  Presbyterian 
church  In  Chicago  Heights ;  $1,000  to  be  given 
to  the  Woman's  Temple  In  Chicago;  $500 
to  the  Moody  Institute  In  Chicago;  $S00  to 
the  Young  Men's  Christian  Association  in 
Chicago:  $500  to  the  8.  S.  school  library  of 
the  Presbyterian  church  In  Chicago  Heights; 
$500  to  the  Methodist  church  in  Chicago 
Heights;  the  rest  to  be  divided  into  equal 
parts.  Four  parts  to  be  given  to  my  daugh- 
ter Susan  Caldwell;  two  parts  to  be  given 
to  my  daughter  Mary  I.  Oswald;  two  parts 
to  be  given  to  my  son  Joseph  R.  Caldwell; 
two  parts  to  be  given  to  my  son  William  G. 
Caldwell;  one-half  part  each  to  my  sister 
Nancy  Millar,  Ella  C.  Caldwell,  Jennie  Cald- 
well, John  Paton,  Otto  Oswald,  Anne  Paton, 
Harry  Lind  Caldwell  and  Mildred  Caldwell. 

"My  son,  William  George  Caldwell,  do  this 
In  the  fear  of  God,  so  He  may  give  you  wis- 
dom to  guide  you  in  the  right  disposing;  of 
this  trust  After  paying  all  expenses,  if  I 
have  any  money  in  the  bank  at  my  death, 
I  give  It  to  my  daughter  S'asan.  I  have  al- 
ready given  the  house  and  its  contents,  also 
the  bam  and  its  contents,  to  my  daughter  Su- 
san Caldwell.  Also  whatever  notes  I  may 
have  at  my  death  I  give  to  Susan  Caldwell." 

Mary  I.  Oswald,  the  daughter  of  Anne 
Caldwell  mentioned  In  the  foregoing  lustm- 
ment  In  writing,  died  testate  subsequent  to  Its 
execution,  and  shortly  after  her  death  Anne 
Caldwell  executed  a  second  Instrument  in 
writing  relative  to  the  distribution  of  her 
estate  after  her  death,  which  instrument  In 
writing  was  in  her  handwriting,  and  was  also 
handed  to  William  G.  Caldwell  shortly  after 
It  was  written.  That  Instrument  reads  as 
follows: 

"WlUle.O.  Caldwell :  Since  I  wrote  the  ar- 
rangement of  the  disposition  of  my  property, 
your  sister,  Mary  I.  Oswald,  has  died.  So 
do  yon  give  her  share  to  educate  the  Cuban 
children,  and  In  case  of  the  death  of  any 
other  of  my  family  spoken  of  In  this  paper, 
let  their  share  be  divided  equally  between  each 
of  my  living  children  living  at  the  time  the 
property  Is  sold.  Let  the  rent,  after  my 
death,  be  given  In  equal  parts  to  Joseph,  Wil- 
liam and  Susan.  In  case  the  women  lose 
the  Temple,  let  that  share  be  given  to  educate 
the  black  children  In  the  south." 


Anne  CaldweU  died  Intestate  In  June,  190a 
Otto  A.  Oswald  Is  the  husband  of  and  sole 
legatee  and  devisee  of  Mary  I.  Oswald,  de- 
ceased. Anne  Paton  is  a  child  of  a  deceased 
daughter  of  Anne  CaldwelU  and  a  minor.  In 
the  bill  filed  by  William  G.  Caldwell  he 
averred  "that  in  the  belief  and  opinion  of 
your  orator  it  was  the  Intention  of  the  said 
Anne  CaldweU  to  create  In  and  by  the  said 
papers  [the  deed  and  two  instruments  in 
writing]  a  trust  or  trusts  for  the  several 
beneficiaries  named  therein.  •  •  •  And 
your  orator  is  desirous  that  the  said  trusts 
shall  be  published  and  declared  and  establish- 
ed if  the  same  are  valid  and  if  the  same  may 
be  lawfully  executed  and  carried  out"  And 
the  only  evidence  which  bears  in  any  way 
upon  the  execution  of  said  deed  and  instru- 
ments in  writing  by  Anne  Caldwell  and  their 
delivery  to  William  G.  Caldwell,  and  the 
reasons  which  led  to  their  execution,  is  found 
in  the  testimony  of  William  G.  Caldwell,  who 
testified  fully,  and  without  objection,  as  to 
bis  competency  as  a  witness,  to  the  execu- 
tion of  said  deed  and  instruments  in  writing, 
and  the  conversations  which  took  place  prior 
and  subsequent  to  their  execution  between 
himself  and  his  mother,  and  the  motives 
which  prompted  his  mother  to  execute  said 
deed  and  Instruments  in  writing  and  place 
them  in  bis  hands. 

The  testimony  of  William  G.  Caldwell  was 
taken  In  the  form  of  a  deposition,  and  Is  so 
important  to  a  proper  decision  of  this  case 
that  we  feel  Justified  In  inserting  in  thia 
opinion  the  following  excerpts  therefrom; 
"Q.  The  day  this  deed  was  made,  was  the 
notary  public  at  your  house  before  your 
mother?  A.  Mo,  sir.  Q.  Who  sent  for  him? 
A.  I  did.  Q.  Row  did  you  come  to  send  for 
him?  A.  Because  my  mother  came  to  the 
house,  and  I  wrote  out  the  deed,  and  I  did  not 
want  ber  to  go  down  town,  and  I  told  her 
the  notary  would  come  to  the  house.  Q. 
How  did  you  come  to  write  out  the  deed? 
A.  She  asked  me  to.  Q.  What  was  said  at 
the  time  she  asked  you  to?  A.  Well,  she  bad 
been  sick  considerable  before  that,  and  she 
did  not  think  at  that  time  she  would  live  very 
long,  and  she  wanted  to  dispose  of  her  prop- 
erty, or  fix  it  in  some  way  so  It  would  be 
taken  care  of  in  the  event  she  died.  We 
talked  of  making  a  will,  and  she  didn't  want 
to  do  that  because  It  would  have  to  go 
through  court  then.  Q.  The  notary  was  there 
for  the  purpose  of  taking  the  acknowledg- 
ment? A.  Yes,  sir.  Q.  And  then  what  be- 
came of  the  deed?  A.  I  bad  it  Q.  Tour 
mother  gave  it  to  you?  A.  Yes,  sir.  Q.  And 
what  did  you  do  with  It?  A.  I  put  It  in  the 
vault  in  a  box.  Q.  In  your  personal  box?  A. 
Yes,  sir.  Q.  And  from  that  time  until  it  wag 
finally  recorded  [which  was  after  the  death 
of  his  mother]  It  was  in  your  possession  all 
the  time,  was  It?  A.  Yes,  sir.  Q.  At  the 
time  the  deed  was  delivered  to  you  did  your 
mother  have  any  talk  with  you  In  reference 
to  what  she  wanted  done  with  the  property? 
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A.  Tcs,  sir;  sbe  had  before  that  Maybe 
not  right  at  the  time.  Sbe  bad  before  the 
deed  was  made.  Q.  Before  that  sbe  bad 
talked  over  what  disposition  sbe  wanted  made 
of  the  property?  A.  Yes,  sir.  Q.  And  thnt 
she  wonld  deed  It  to  you  so  yon  could  handle 
the  sale  of  It  and  make  the  dlylslon  as  sbe 
wanted  It  made?  A.  Tea.  Q.  Was  It  your 
understanding  at  that  time  that  this  deed 
was  made  and  executed  and  delivered  by  your 
mother  to  you  to  carry  out  her  intention, 
which  she  had  then  or  prior  thereto  express- 
ed to  yon  as  what  sbe  wanted  done  with  the 
proceeds  of  the  property  derived  through  a 
sale?  A.  She  told  me  that  she  would  write 
down  what  she  wanted  me  to  do  with  the 
property  if  it  was  sold.  Q.  So,  at  the  time 
she  told  yon  that  she  would  give  the  deed  to 
you.  and  would  write  down  what  sbe  wanted 
done  with  It  when  you  sold  It.  Is  that  right? 
A.  That  Is,  If  I  sold  It  after  her  death.  If 
I  sold  It  beforehand,  I  would  have  to  account 
to  her  for  the  property.  Q.  So  It  was  your 
understanding,  was  it  not,  that  this  deed  was 
given  to  you  then  upon  the  trusts  expressed 
in  this  instrument  at  that  time?  A.  Well, 
sbe  did  not  give  me  the  paper  until  after  she 
gave  me  the  deed.  Q.  And  when  you  got  It, 
It  was  your  understanding  at  the  time  you 
got  this  that  the  deed  was  given  to  you  upon 
the  tnists  expressed  in  Exhibit  B7  (Paper  de- 
livered February  10,  1898.)  A.  If  I  sold  the 
property  after  she  died.  Q.  After  the  execu- 
tion of  this  deed  did  you  collect  the  rent  of 
the  premises  personally?  A.  Tes,  sir.  Q, 
Had  you  been  doing  that  before  the  execution 
of  the  deed?  A.  Tes,  sir,  Q.  What  dispo- 
sition did  you  make  of  the  rents,  both  before 
and  after  the  execution  of  the  deed?  A. 
I  paid  the  taxes  on  the  place.  If  there  was 
any  repairs  I  paid  the  repairs.  The  balance 
of  the  money  1  turned  over  to  my  mother. 
Q.  Both  before  and  after  the  execution  of 
the  deed?  A.  Yes,  sir.  Q.  Was  there  any 
difference  In  your  handling  of  the  rents  or 
issues  or  profits  of  that  property  before  the 
death  of  your  mother,  after  the  execution  of 
the  deed?  A.  No,  it  was  Just  the  same  before 
and  after.  Q.  Did  yon  accept  the  deed  from 
her?  A.  Well,  she  banded  It  to  me.  Q.  What 
did  yon  accept  it  for.  If  yon  did  accept  It?  A. 
Simply  to  do  as  sbe  wanted  me  to  do  with  the 
property.  Q.  Ton  may  state  whether,  at  the 
time  or  after  you  accepted  this  deed,  you 
have  ever  regarded  yourself  as  the. owner  of 
that  property.   A.  No,  sir." 

The  law  is  well  settled  that  If  the  intend- 
ed disposition  of  property  Is  of  a  testa- 
mentary character,  and  not  to  take  effect  in 
the  testator's  lifetime,  but  Is  ambulatory  un- 
til bis  death,  sucb  disposition  is  not  operative 
nnlcss  It  be  declared  in  writing,  In  strict 
conformity  with  the  statutory  enactments 
regulating  the  making  of  wills.  Bovee  v.  Hlnde, 
135  IIU  137,  25  N.  B.  6W;  Hayes  T.  Boylan, 
141  III.  400,  80  N.  a  1041,  33  Am.  St  Rep. 
82C;  Oliver  v.  Oliver,  149  111.  542,  36  N.  B. 
066;  Bountree  t.  Smith,  152  III.  493,  38  N.  B. 


680;  WUson  v.  WHson,  158  III.  567,  41  N.  a 
1007,  49  Am.  St  Rep.  176 ;  Hollenbeck  v.  Hol- 
lenbeck,  185  111.  101.  57  N.  B.  36;  Wltoiou  ▼. 
Handlon,  207  HI.  104,  69  N.  B.  882;  Noble  v. 
Tipton,  219  IlL  182.  The  deed  made  by  Mrs. 
Caldwell  to  her  son  was  absolute  in  form, 
and  If  she  handed  it  to  him  after  its  ezecu> 
tlon  with  the  Intention  that  the  title  to  said 
premises  should  Immediately  vest  In  him  and 
he  accepted  the  deed,  Mrs,  Caldwell  did  not 
die  seised  of  an  estate  of  Inheritance  in  said 
real  estate. 

We  have  no  question  but  that  a  party 
may  make  and  deliver  an  absolute  deed  to 
real  estate,  Intending  thereby  to  divest  bim> 
self  of  title,  with  the  understanding  with  the 
grantee  that  he  will  sell  and  dispose  of  the 
real  estate  so  conveyed,  subsequent  to  the 
death  of  the  grantor,  and  divide  the  proceeds 
arising  from  such  sale  between  sucb  persons 
as  the  grantor  may  subsequently  designate  lo 
writing  or  by  will,  and  that  If  such  trust  la 
evidenced  by  an  Independent  writing  signed 
by  the  grantee,  or  Is  admitted  by  the  grantee 
In  a  writing  signed  by  him,  as  It  was  In 
this  case,  the  trust  will  be  enforced  In  equity. 
It  must,  however,  appear  that  the  title  to  the 
real  estate  vested  In  the  grantee  during  the 
life  of  the  grantor,  and.  If  such  fact  does 
not  appear,  the  trust  would  not  be  enforced. 
In  this  case  the  grantor  was  71  years  of 
age,  and  the  mother  of  the  grantee.  She  did 
not  want  to  make  a  will,  but  wanted  to  ar- 
range her  property,  as  she  thought  she  might 
not  live  long,  so  that  It  would.  In  case  of  ber 
death.  In  part  go  to  certain  persons  or  socie- 
ties other  than  her  heirs.  To  accomplish 
that  purpose  she  made  a  deed,  and  handed  It 
to  ber  son,  who  did  not  record  It,  but  placed 
It  In  a  box  In  a  safety  deposit  vault,  where  It 
remained  until  after  her  death.  Sbe  received 
the  net  income  of  the  property  after  the  deed 
was  made,  the  same  as  sbe  had  before.  Tbe 
property  was  insured  in  ber  name.  The  son 
paid  the  taxes,  also  for  repairs,  out  of  tbe 
gross  receipts  from  the  property.  There  was 
no  apparent  change  In  the  ownership  or  pos- 
session of  the  property,  but  the  son  handled 
tbe  property  for  the  benefit  of  bis  mother 
after  the  deed  was  made  tbe  same  as  he  bad 
before  that  time.  After  the  deed  was  made 
tbe  mother  designated  In  writing  who  her 
beneficiaries  should  be  in  case  of  lier  (le.itli, 
and  provided:  "If  God  sees  fit  to  take  me 
to  himself  before  my  property  In  Chicago  Is 
sold,  I  authorize  you,  my  son,  to  sell  It  when 
you  see  fit," — which  clearly  shows  she  did 
not  understand  she  had  surrendered  domin- 
ion over  her  proi)erty  to  her  son  so  long  as 
she  should  live;  and  the  son  testified  It  was 
not  thought  he  would  sell  the  property  prior 
to  his  mother's  death,  but  If  It  was  sold,  the 
proceeds  would  go  to  her.  The  son  also 
states  that  be  did  not  claim  the  property, 
and  that  the  deed  was  only  made  so  that 
he  could  carry  out  the  wishes  of  his  mother. 
Mrs.  Caldwell  sought  to  change  the  bene- 
ficiaries named  In  the  paper  handed  to  her 
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son  on  February  to  lOtb  by  a  subsequent 
paper,  and  be  recognized  ber  rlgbt  to  make 
tbe  change.  From  all  of  tbese  facts,  we  are 
Impressed  with  the  view  that  tbe  disposition 
of  the  property  was  testamentary. 

It  is  said,  however,  tbe  deed  was  delivered 
to  the  son  by  bis  mother  and  that,  by  such 
delivery,  tbe  title  vested  in  the  son,  and  that 
Mrs.  Caldwell,  by  the  paper  handed  to  her 
son  on  February  10th,  designated  the  objects 
of  ber  bounty,  and  thereby  the  trust  was  eze- 
cuted,  and  could  not  be  changed  by  her  there- 
after. The  fact  that  the  deed  was  handed  to 
the  son  did  not  necessarily  vest  tbe  title  to 
the  property  In  him.  In  Wilson  ▼.  Wilson, 
supra,  on  page  574  of  168  111.,  page  lOOS  of 
41  N.  E.  (49  Am.  St  Rep.  176),  it  was  said : 
<^he  mere  placing  of  tbe  deed  in  the  hands 
of  one  of  the  grantees  did  not,  of  Itself, 
necessarily  constitute  a  delivery.  In  such  a 
case  the  inquiry  Is :  What  was  the  Intention 
of  the  parties  at  the  time?  And  that  inten- 
tion, when  ascertained,  must  govern."  And 
In  Oliver  v.  Oliver,  supra,  on  page  547  of 
149  111.,  page  956  of  38  N.  E.:  "The  fact 
that  a  grantee  in  a  deed  may,  after  the  exe- 
cution of  tbe  instrument,  take  it  into  his 
hands,  does  not,  of  Itself,  establish  a  de- 
livery." And  In  Hollenbeck  v.  HoUenbeck, 
supra,  on  page  103  of  185  111.,  page  37  of  57 
N.  E. :  "Tbe  mere  placing  of  a  deed  In  the 
bands  of  the  grantee  does  not  conclusively 
establish  a  delivery  thereof,  within  the  legal 
meaning  of  that  word.  Delivery  Is  a  ques- 
tion of  Intent,  and  depends  upon  Vbetber  the 
parties  at  tbe  time  meant  it  to  be  a  delivery 
to  tak»  ^ect  at  once.' " 

We  think  a  careful  reading  of  this  record 
shows  that  tbe  Intention  of  the  parties  was 
that  the  deed  and  the  two  instruments  In 
writing  above  set  forth  should  take  the  place 
of  and  operate  as  a  will,  and  that  the  circuit 
court  properly  so  held.  Had  William  G. 
Caldwell,  in  the  face  of  the  admissions  made 
by  him  in  bis  bill  and  answer,  claimed  tbe 
absolute  title  to  said  premises  as  against  his 
brother  and  niece,  there  could  be  no  question 
but  that  a  court  of  chancery  would.  In  view 
of  the  foregoing  authorities,  hold  that  the 
deed  was  not  delivered  to  him  with  tbe  In- 
tention of  passing  the  absolute  title  to  said 
premises  to  him,  and  would  have  set  it  aside. 
In  the  Wilson  Case,  supra,  the  grantor  de- 
livered the  deed  to  one  of  the  grantees  with 
the  understanding.  If  the  grantor  did  not  call 
for  It,  It  was  to  be  placed  of  record  after  his 
death,  and  in  the  Rountree  Case  the  deed 
was  delivered  by  tbe  grantor  to  tbe  grantee, 
and  recorded  with  the  knowledge  and  con- 
sent of  the  grantor,  and  yet  It  was  held  in 
each  of  those  cases  that  the  deed  was  not 
delivered  so  as  to  vest  title. 

Finding  no  reversible  error  In  this  record, 
the  decree  of  the  circuit  court  will  be  af- 
firmed. 

Decree  aflOrmed. 


(236   III.   iiO) 

PEORIA.  B.  &  C.  TRACTION  CO.  v.  VANCB 
et  al. 

(Supreme  Court  of  Illinois.    Feb.  21.  1907.) 

1.  EiKINGNT      DOUAIK— DaUAOES— INJUBT      TO 

Pbopebtt  Not  Taken. 

Since  the  measure  of  damages  to  land  not 
taken  in  proceedinKS  to  condemn  land  for  an 
electric  railroad  rleht  of  'nay  is  tbe  difference 
in  tbe  fair  cash  market  value  of  tbe  land  before 
and  after  the  construction  of  tbe  road,  the 
jury,  in  determining  the  amount  of  damages  to 
land  not  taken,  must  deduct  benefits  actually 
enbancint;  the  market  value  of  the  property,  for 
such  benefits  are  special  and  not  general,  thoueb 
they  are  common  to  other  property  In  the  vicin- 
ity. 

[Ed.  Note.— For  cases  In  point,  see  Ont  Dig. 
vol.  18,   Eminent   Domain,  H  390-392.] 

2.  Same— Evidence— iNSTBUCTioss. 

Where,  In  a  proceeding:  by  an  electric  rail- 
road to  condemn  land  for  a  right  of  way 
through  a  farm,  the  jury  mieht  find  that  the 
farm  would  be  enhanced  in  value  by  reason  of 
tbe  operation  of  the  railroad  and  that  other 
farms  In  the  vicinity  would  also  be  increased 
in  value  from  the  same  cause,  an  instruction 
that  tbe  jury  should  not  set  off  against  damages 
to  the  land  not  taken  any  general  benefits 
which  tbe  land  would  share  in  common  with 
other  land  in  the  snme  vicinity,  and  that  only 
such  benefits  as  were  si>ecial  to  the  farm  and 
not  common  to  other  farms  in  the  vicinity  could 
be  thus  set  off  was  prejudicial  to  the  railroad. 
[E!d.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  IS  506.  567.] 

Appeal  from  McLean  (^unty  Cteurt;  R.  A. 
Russell,  Judge. 

Proceedings  by  the  Peoria,  Bloomlngton  & 
Champaign  Traction  Company  for  the  con- 
demnation of  land  for  a  rlgbt  of  way  through 
the  lands  of  Frank  A.  Vance  and  others. 
From  a  Judgment  awarding  compensation, 
petitioner  appeals.    Reversed  and  remanded. 

Livingston  &  Bach,  for  appellant  Weltz, 
Sterling  &  Whltmore,  for  appellees. 

SCOTT,  C.  J.  Appellant,  Peoria,  Bloom- 
lngton &  Champaign  Traction  0>mpany,  Is 
constructing  an  interurban  electric  railroad 
from  Bloomlngton  to  Peoria,  in  this  state, 
which  passes  through  the  village  of  Danvers. 
On  June  9.  1906,  it  Instituted  proceedings  In 
tbe  county  court  of  McLean  county  to  con- 
demn a  strip  of  land  off  the  south  side  of 
appellees'  farm  for  Its  right  of  way.  This 
farm  Is  between  the  village  of  Danvers  and 
tbe  city  of  Bloomlngton,  being  about  one  mile 
from  tbe  former  and  nine  miles  from  the 
latter.  Appellees  filed  a  cross-petition  pray- 
ing that  damages  occasioucJ  to  the  balance 
of  tbe  farm  by  reason  of  the  taking  of  said 
strip  and  the  construction  and  (H>eratlon  of 
the  railroad  thereon  be  ascertained  and 
awarded  to  them.  The  Jury,  after  bearing 
the  evidence  and  viewing  the  premises,  re- 
turned a  verdict  awarding  to  appellees  $1,600 
as  compensation  for  land  taken  and  $1,9(X>  as 
damages  to  land  not  taken.  After  overruling 
appellant's  motion  for  a  new  trial  the  court 
entered  Judgmmt  in  accordance  with  the  ver- 
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diet,  from  which  Judgment  appellant  appeals 
to  this  court. 

Appellees'  tarm  consists  of  172  acres.  The 
land  sought  to  be  taken  Is  a  strip,  contain- 
ing 4.43  acres,  off  the  south  side  of  the  farm 
and  adjoining  the  public  hi^way  between 
Bloomington  and  Danrers.  The  right  of  way 
enters  the  farm  at  the  southeast  corner  and 
proceeds  west,  toklug  a  strip  82V^  feet 
wide  until  it  reaches  the  bam.  It  is  then 
narrowed  to  60  feet  in  order  to  avoid  tak- 
ing the  bouse  and  barn,  which  are  only 
from  three  to  five  feet  north  of  the  north 
line  of  this  60-foot  strip.  After  passing  the 
buildings  the  right  of  way  is  widened  to 
82^  feet  and  so  continues  until  it  reaches 
the  west  line  of  the  farm.  The  portion  of 
the  172  acres  not  taken  will  all  lie  north  of 
the  right  of  way  and  will  be  separated  by  It 
from  the  highway  on  the  south.  In  con- 
structing the  railroad  it  will  be  necessary  to 
make  a  cut  in  front  of  the  bouse  and  bam. 
Tbe  deepest  portion  of  the  cut  will  be  in 
front  of  the  house,  where  the  top  of  the  rail 
will  be  two  feet  below  the  present  surface 
of  the  ground.  It  was  practically  conceded 
by  appellant,  on  the  trial,  that  the  buildings 
would  have  to  be  moved  to  another  part  of 
the  farm,  and  that  tbe  portion  of  the  farm 
not  taken  would  be  damaged  in  other  re- 
spects, but  it  was  contended  that  such  dam- 
ages were  to  a  great  extent,  if  not  entirely, 
offset  by  the  benefits  which  the  land  would 
receive  from  the  construction  and  operatlod 
of  the  railroad,  and  the  testimony  of  witness- 
es was  offered  to  sustain  that  contention. 
Some  of  these  witnesses  testified  that  the 
benefits  would  equal  the  damages,  and  that 
there  would  be  no  depreciation  In  the  market 
value  of  the  land  not  taken,  while  others  of 
appellant's  witnesses  wefe  of  tbe  opinion  that 
the  damages  would  exceed  the  benefits,  but 
not  in  as  large  an  amount  as  the  Jury  award- 
ed for  damages  to  the  land  not  taken.  Such 
amount  so  awarded  for  damages  last  men- 
tioned, however,  was  within  the  range  of  the 
testimony  of  the  witnesses  for  the  appellees. 

Appellees  offered,  and  the  court  gave  to  the 
jury,  the  following  Instractlon,  numbered  11: 
"The  court  Instructs  the  Jury  that  yon  should 
not  set  off  against  damages  to  tbe  land  not 
taken  any  general  benefits  which  you  might 
believe,  from  the  evidence,  that  this  farm 
would  receive  on  account  of  the  location  of 
this  railroad  near  It  By  general  benefits 
are  meant  those  which  tbe  land  would  share 
in  common  with  others  in  the  same  vicinity, 
and  all  evidence  In  this  case  before  the  Jury 
relating  to  general  benefits,  such  as  that  of 
making  a  better  market  or  affording  con- 
venience for  trade  and  travel,  should  not  be 
considered  by  the  Jury.  Only  such  benefits 
as  are  special  to  this  farm  and  not  common 
to  the  other  farms  In  the  vicinity  can  be  set 
off  against  damages  to  the  land  not  taken, 
and,  if  there  are  no  special  benefits  to  this 
form  by  reason  of  the  location  of  this  rail- 


road near-  it — that  is,  no  benefits  which 
would  not  appreciate  the  fair  cash  market 
value  of  this  particular  farm — then  the  Jury, 
making  up  their  verdict  should  consider 
no  benefits  whatever  to  the  land  not  taken." 

Appellant  contends  that  this  Instruction 
announced  an  incorrect  statement  of  the  law, 
and  that  the  court  In  giving  it  committed 
reversible  error.  We  agree  with  this  con- 
tention. Since  tbe  adoption  of  the  Constitu- 
tion of  1870,  it  has  been  uniformly  held  by 
this  court  In  such  cases  as  this,  that  the 
measure  of  damages  to  land  not  taken  Is 
"the  difference  in  the  fair  cash  market  value 
of  the  land  before  and  after  tbe  construction 
of  tbe  railroad,"  or  "tbe  amount  If  any, 
which  lands  not  takea  will  be  depreciated  in 
their  fair  cash  market  value  by  tbe  construc- 
tion and  operation  of  the  proposed  road." 
Chicago  &  Poclflc  Railroad  Co.  v.  Francis,  70 
111.  238;  Page  v.  Chicago,  Milwaukee  &  St 
Paul  Railway  Co.,  70  111.  324;  Eberhart  v. 
Chicago,  Milwaukee  &  St  Paul  Railway  Co., 
70  111.  347;  Chicago,  Burlington  &  Northern 
Railroad  Co.  v.  Bowman,  122  III.  595,  13  N. 
E.  814;  Metropolitan  West  Side  Elevated 
Railway  Co.  v.  Stlckney,  150  III.  362,  37  N. 
B.  1098,  28  L.  R.  A.  773;  AUmon  v.  Chicago, 
Paducah  &  Memphis  Railroad  Co.,  155  111. 
17,  39  N.  E.  568;  Illinois  Central  Railroad 
Co.  V.  Turner,  194  111.  575,  62  N.  E.  798;  Chi- 
cago &  Milwaukee  Electric  Railroad  Co.  v. 
Mawman,  206  111.  182,  69  N.  E.  66;  Illinois, 
Iowa  &  Minnesota  Railway  Co.  v.  Easter- 
brook,  211  IH.  624,  71  N.  E.  1116;  Hartshorn 
V.  Illinois  Valley  Railroad  Co.,  216  111.  392, 
75  N.  E.  122;  Chicago  Southern  Railway  Co. 
V.  Nolln,  221  111.  367,  77  N.  B.  435;  Chicago, 
Bloomington  &  Decatur  Railway  Co.  v.  Kelly, 
221  111.  498,  77  N.  E.  916. 

Under  tbe  mle  adopted  in  this  state  for 
determining  whether,  or  in  what  amount 
property  not  taken  will  be  damaged  by  the 
construction  and  operation  of  a  railroad,  any 
benefits  which  are  not  conjectural  or  specula- 
tive, and  which  actually  enhance  the  market 
value  of  such  property,  are  to  be  considered 
as  special  benefits  and  not  as  general  bene- 
fits, within  the  meaning  of  tbe  rule  that 
general  benefits  cannot  be  considered  in  de- 
termining whether,  or  in  what  amount,  prop- 
erty not  taken  will  be  damaged.  Special 
benefits  do  not  become  general  benefits  be- 
cause tbe  benefits  are  common  to  other  prop- 
erty in  the  vicinity.  The  fact  that  other 
property  In  the  vicinity  of  the  proposed  rail- 
road will  also  be  increased  In  value  by  rea- 
son of  tbe  construction  and  operation  thereof 
furnishes  no  excuse  for  excluding  the  con- 
sideration of  special  benefits  to  tbe  particular 
property  in  determining  whether  it  has  been 
damaged,  and,  if  it  has,  the  extent  of  the 
depreciation  in  value.  Metropolitan  West 
Side  Elevated  Railway  Co.  v.  Stlckney,  supra; 
Metropolitan  West  Side  Elevated  Railroad 
Co.  T.  White,  166  IIL  875,  46  N.   E.  978; 


Digitized  by 


Google 


136 


80  NORTHEASTERN  REPORTER. 


(DL 


Fabnestock  t.  City  of  Peoria,  171  HI-  454,  40 
N.  E.  406. 

In  the  Stl<^ney  Case  It  was  said,  at  page 
383  of  150  UL,  page  1104  of  37  N.  E.  (26 
L.  R.  A.  778):  "Thus,  tbe  situation  of  the 
property,  the  use  to  which  it  is  devoted  and 
of  which  it  Is  susceptible,  tbe  character  and 
extent  of  tbe  business  to  wblcb  It  is  adapted, 
before  and  after  tbe  construction  of  the  pub- 
lic worli,  and.  Indeed,  every  fact  and  circum- 
stance legitimately  tending  to  show  a  de- 
preciation or  enhancement  of  the  value  of  the 
property,  are  proper  to  be  considered,  so  far 
as  they  tend  to  show  tbe  actual  value  of 
tbe  land  without  and  with  tbe  proposed 
taking  for  public  use,  while,  on  tbe  other 
band,  a  consideration  of  facts  or  circum- 
stances tending  to  show  those  general  beneflts 
supposed  to  flow  to  tbe  community  at  large, 
or  to  the  public  generally,  from  tbe  construc- 
tion of  tbe  proposed  railroad  or  other  public 
work,  and  the  elTect  of  wblcb,  in  determining 
the  Injury  or  benefit  to  the  particular  tract 
of  land,  cannot  be  other  than  conjectural 
and  speculative,  is  excluded." 

By  appellees'  eleventh  Instruction,  wblcb 
Is  above  set  out,  tbe  court,  after  advising  the 
Jury  that  they  should  not  consider  any  gen- 
eral benefits  that  tbe  farm  would  receive 
from  tbe  location  of  the  railroad  near  It 
stated  that  "by  general  benefits  are  meant 
those  which  the  land  would  share  in  com- 
mon with  others  In  the  same  vicinity,"  and 
that  "only  such  benefits  as  are  special  to  this 
farm  and  not  common  to  the  other  farms  in 
the  vicinity  can  be  set  off  against  damages 
to  tbe  land  not  taken."  If  tbe  Jury  believed, 
as  they  well  might  from  tbe  evidence,  that 
appellees'  farm  would  be  enhanced  in  value 
by  reason  of  tbe  construction  and  operation 
of  tbe  electric  railroad,  it  Is  more  than  prob- 
able that  they  also  believed  that  other  farms 
In  tbe  vicinity  would  also  be  Increased  in 
value  from  tbe  same  cause.  Tbe  prejudicial 
effect  of  tbe  Instruction  is  therefore  apparent. 

It  Is  unnecessary  to  consider  other  errors 
assigned. 

For  the  error  In  giving  appellees'  eleventh 
Instruction,  the  Judgment  will  be  reversed, 
and  the  cause  remanded.    • 

Reversed  and  remanded. 


(235  III.   249) 

POSTAL  TELEGRAPH   CABLE  CO.  r. 
LIKES. 

(Supreme  Court  of  IlilDois.    Feb.  21,  1007.) 

1.  Masteb  aud  Sebvant— Injttrt  to  Sebvawt 
— Bbbach  of  Masteb's  Dutt— Proof. 

Tbe  declaration  in  an  action  against  a 
telegraph  company  and  an  electric  railway  com- 
pany for  injuries  to  a  lineman  in  tbe  employ 
of  tbe  telegraph  company  received  by  coming 
in  contact  with  feed  wires  of  the  railway 
company  while  ascending  a  pole,  charged  that 
defendants  failed  to  fumisb  the  linemHn  a  safe 

Slace  in  which  to  work,  to  warn  bim  of  bid- 
en  dangers,  and  to  insulate  tbe  feed  wires. 


Beld,  that  proof  of  facts  from  which  the  law 
would  impose  a  duty  on  tbe  teleeraph  company 
to  furnish  a  safe  place  to  work,  or  to  warn 
tbe  lineman  of  hidden  dangers,  or  to  Insulate 
the  feed  wires,  and  proof  of  a  violation  of  either 
of  these  duties  was  suflScient  proof  of  negligence. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  iS  865-872.] 

2.  ToBTS— Pleading — Aixeoations— Proof. 

In  actions  ex  delicto  it  is  not  necessary 
that  plaintiff  prove  all  tbe  allegations  of  bis 
declaration,  and  where  he  proves  enoagb  to  make 
out  a  cause  of  action  be  is  entitled  to  recover, 
though  there  are  averments  which  are  not 
proved. 

3.  Masteb  and  Servant— Injubt  to  Sebt« 
ANT— Duty  of  Master  to  Give  Warning. 

Though  the  duty  of  inspection  of  wires 
and  poles  on  and  around  wtiicb  a  lineman  is 
working  may  ordinarily  be  on  tbe  lineman, 
where  his  knowledge  or  previous  experience  is 
such  that  be  may  know  the  danger  to  which 
be  is  exposed,  yet  where  the  master  knows  of 
I)eculiar  dangers  which  a  lineman  will  en- 
counter, or  has  reason  to  anticipate  the  presence 
of  such  danger,  and  the  danger  is  such  that  tbe 
lineman  from  lack  of  knowledge  may  not  ap- 

Sreciate   it,  the  master  owes  the  lineman   the 
uty  of  warning  bim  thereof. 
VEd.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  84,  Master  and  Servant,  §§  297-317.1 

4.  Same— Vice  Pbincipai.. 

One  directing  and  superintending  the  string- 
ing of  wires  for  a  telegraph  company  is  tbe 
representative  of  tbe  company,  and  his  knowl- 
edge is  the  knowledge  of  the  company. 

[E3d.  Note.— For  coses  in  i)oint,  see  (Jent.  Dig. 
vol.  34,  Master  and  Servant,  SS  422,  427,  437.] 

5.  Saue  —  Negligence  —  Failure  to  Wabn 

EUPLOTfi  OF  DANOEB. 

A  telegraph  company  knew  that  wires 
were  to  be  placed  on  poles  on  and  around  which 
a  lineman  nad  not  been  before  that  time  re- 
quired to  work,  and  that  tbe  lineman  was 
ignorant  of  any  unusual  danger.  It  knew  that 
an  electric  railway  company  was  using  un- 
insulated feed  wires  so  placed  on  the  poles 
as  to  indicate  that  they  were  not  dangerous, 
and  by  tbe  exercise  of  reasonable  care  might 
have  known  of  their  dangerous  character.  Held, 
that  the  evidence  estal^ished  the  existence  of 
a  doty  on  tbe  part  of  the  telegraph  company 
to  warn  tbe  lineman  of  tbe  danger  arising  from 
the  presence  of  tbe  feed  wires. 

[Kd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34.  Master  and  Servant,  S  311.] 

6.  Saue  —  Neoliqence  of  Foreman  —  Bvi> 
dence. 

Evidence  in  an  action  against  a  telegraph 
company  for  injuries  to  a  lineman  comiug  in 
contact  with  electrically  charged  wires  keld 
to  justify  a  finding  that  the  company,  through 
its  foreman,  was  negligent  in  ordering  tbe  line- 
man to  ascend  tbe  pole  without  informing  bim 
of  the  danger  to  which  he  might  be  exposed. 

fEd.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {{  352,  353.] 

7.  Same— AsstTMPTioN  of  Risk. 

A-  servant  only  assumes  the  ordinary  risks 
incident  to  bis  employment,  and  such  dangers 
as  are  obvious  and  apparent. 

[Ed.  Note. — For  cases  in  point,  see  Ont.  Dig. 
vol.  34,  Master  and  Servant,  H  538-543,  010- 
624.] 

8.  Same. 

Evidence  In  an  action  against  a  telegraph 
company  for  injuries  to  a  lineman  coming  in 
contact  with  electrically  chaned  wires  held  to 
justify  a  finding  that  he  did  not  assume  the 
risk. 

(Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  {{  981-986.] 
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9.  PixiDiKO— Vabiance— Matebiautt. 

Tbe  ▼ariance  between  alleeations  not  ea- 
■ential  to  tbe  caose  of  action  raied  on  and  the 
proof  is  immaterial. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39.  Pleading,  H  1305-130al 

10.  Mastkb  and  Sebvant^Injubt  to  Sbbv- 
ANT— Acnoss— Vabiancb. 

'  Tlie  dedaration  in  an  action  aealnst  a 
telegraph  company  for  injories  to  a  lineman, 
received  by  coming  in  contact  with  feed  wires 
of  a  railway  company  fastened  to  a  pole,  which 
allseed  the  presence  of  the  feed  wires,  and  that 
the  lineman  in  tbe  performance  of  his  duties 
ascended  the  pole  and  cnme  in  contact  with  the 
wires,  which  were  uninsulated,  but  apparently 
harmless,  and  that  the  lineman  was  ignorant 
of  the  e:dstence  and  character  of  the  feed  wires, 
and  did  not  have  equal  opportunity  with  the 
telegraph  company  to  ascertain  tbe  same,  waa 
proved.  Held  sufficient  to  establish  a  duty  on 
tte  part  of  the  telegraph  company  to  warn  the 
lineman  of  the  danger,  snd  to  refrain  from  or- 
dering him  to  ascend  the  pole  without  warning, 
and  proof  of  a  violation  of  either  established  a 
cause  of  action,  unless  it  appeared  that  the 
lineman  aasumed  the  risk,  rendering  an  allega- 
tion that  the  pole  belonged  to  the  railway  com- 
IMmy  immaterial,  and  a  failure  to  prove  it  not  a 
variance. 

11.  Pleading— Defkcts—Aideb  bt  Vebdict. 
A  declaration  in  an  action  against  a  tele- 
graph company  for  injuries  to  a  lineman,  re- 
ceived by  oominir  in  contact  with  an  electrically 
charged  wire  while  ascending  a  pole,,  defective 
from  the  failure  to  allege  that  the  company 
knew  or  onght  to  have  known  of  the  danger,  is 
sufficient  after  verdict. 

SEM.  Note. — For  cases  In  point,  see  Cent.  Dig. 
.  39,  Pleading,  H  1451-1477.] 

12.  Masteb  and  Servant— Injubt  to  Sebv- 
ant—Dect-abation— Cause  of  Action. 

A  lineman  in  the  employ  of  a  telegraph 
company  was  injured  by  coming  in  contact  with 
feed  wiren  belonging  to  an  electric  railway  com- 
pany, and  he  brought  action  therefor  against 
both  companies.  The  declaration  alleged  that 
by  reason  of  the  failure  of  the  telegraph  com- 
pany to  warn  the  lineman  and  while  he  was 
obeying  the  negligent  order  of  its  foreman  he 
came  in  contact  with  tbe  wires.  Held  that,  as 
the  declaration  charcred  thnt  the  lineman  was 
ininred  thronzh  the  nesllKence  of  the  telegrapn 
company,  a  verdict  against  it  was  proper,  though 
tbe  declaration  charged  that  tbe  injury  occurred 
by  reason  of  the  joint  negligence  of  both  com- 
panies, which  waa  not  proved. 

13.  Tbiai<—Tobts— Joint  Tobt-Feasobs. 

An  employ^  of  a  telegraph  company,  in- 
jured by  coming  in  contact  with  feed  wires 
owned  by  an  electric  railway  company,  sued 
both  companies.  At  the  close  of  platntiCTs  evi- 
dence the  railway  company  announced  its  In- 
tention to  abide  by  its  motion  for  a  peremptory 
instruction,  which  had  been  refused  by  the 
court.  Beld.  that  the  court  did  not  err  in  per- 
mitting the  railway  company  to  cross-examine 
witnesses  introduced  by  the  telegraph  company, 
and  to  argue  to  the  jury  facts  brought  out  by 
the  witnesses,  for  the  railway  company  merely 
waived  Its  right  to  have  only  the  evidence  In- 
troduced by  plaintiff  considered  as  against  it. 
•nd  authorized  the  jury  in  determining  wheth- 
er a  case  had  been  established  (igainst  It  to 
take  Into  consideration  the  evidence  introduced 
by  the  telegraph  company  and  plalntiCF. 

14.  JoDOMENT— Joint  Tobt-Feasobs. 

On  a  declaration  charging  joint  negligence 
on  the  part  of  two  corporations  and  on  a  ver- 
dict finding  j<dnt  liability,  the  court,  on  the 
motion  of  plaintiff  for  judgment  against  one 
alone,  may  enter  judgment  against  that  one,  and 
dismiss  the  action  as  to  the  other. 

ri^  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  SO.  Judgment,  {  417.] 


15.  DAMA0E9— PebSONAL  INJITBT- EXTENT  0» 

INJUBT— Evidence. 

Where,  in  a  personal  Injury  action,  the 
declaration  alleged  that  plaintiff  on  account  of 
his  injury  was  rendered  impotent,  and  the  proof 
showed  tnat  since  tbe  accident  his  virility  was 
gone,  there  was  no  error  in  refusing  an  in- 
struction requiring  the  Jury  to  disregard  the 
evidence. 

16.  Same. 

In  a  personal  injury  action,  evidence  ttiat 
plaintiff  was  a  married  man  and  that  one  child 
had  been  bom  of  the  marriage  prior  to  the  ac- 
cident was  admissible  for  the  purpose  of  show- 
ing plaintifTs  virilitv  prior  to  the  accident,  al- 
leged to  have  been  destroyed  thereby. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Damages,  g  482.] 

17.  Tbial  — Instbuctiokb  — Epteot  of  Evi- 
dence. 

Where.  In  a  personal  Injury  action,  plain- 
tiff testified  that  be  was  a  married  man,  aad 
that  one  child  hid  been  bom  of  tbe  marriage 
prior  to  the  accident  an  instruction  requiring 
the  jury  in  assessiing  damages  not  to  take  intO' 
consideration  the  question  whether  or  not  plain- 
tiff had  a  wife  or  family  who  may  be  dependent 
on  him  for  support  rendered  the  admission  of 
the  evidence  harmless. 

18.  Same— Objections  to  Evidence— Neceb- 

SITT. 

Where  no  objection  was  made  to  evidence 
and  no  motion  was  made  to  strike  It  out  the 
party  complaining  waived  any  error. 

TEd.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  40.  Trial.  iS  683-685.] 

19.  Master  and  Sebvant— Injuby  to  Sebv- 
ANT— Evidence. 

Where,  In  an  action  against  a  telegraph 
company  for  injuries  to  a  lineman  coming  in 
contact  with  feed  wires  of  an  electric  railway 
company  while  ascending  a  pole,  it  was  not  er- 
ror to  exclude  an  ordinance  requiring  the  rail- 
way company  to  maintain  guard  wires  above  its 
wires,  where  wires  of  other  companies  were 
suspended  above  them.  In  the  absence  of  an  of- 
fer to  prove  that  the  telegraph  company  relied 
on  tbe  railway  company  complying  with  the 
ordinance. 

FEkl.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  iS  913-932.] 

20.  Tbiai/— Instbdctions  as  to  Evidence. 

A  lineman  in  the  employ  of  a  telegraph 
company,  injured  by  coming  in  contact  with  feed 
wires  of  an  electric  railway  company  while 
ascending  a  pole,  sued  both  companies.  The  at- 
torney for  the  railway  company  made  admis- 
sions as  to  facts  in  order  to  obviate  proof  there- 
of. Judgment  was  rendered  against  the  tele- 
graph company  alone.  At  the  time  the  admis- 
sions were  made  the  attorney  for  the  telegraph 
company  stated  that  they  were  not  to  be  taken 
as  admissions  by  the  telegraph  company,  and  at 
his  request  the  court  charged  that  the  admissions 
were  not  evidence  against  the  telegraph  com- 
pany. Held,  that  the  telegraph  company  ob- 
tained all  the  relief  to  which  it  was  entitied  on 
account  of  the  admissions. 

21.  Same— Instructions— Apmjcabilitt     to 
Issues. 

Where,  in  an  action  for  injuries  to  a  line- 
man coming  in  contact  with  an  electrically 
charged  wire  while  climbing  a  pole,  tbe  declara- 
tion did  not  charge  any  negligence  in  reference 
to  a  tangle  or  lack  of  slack  in  the  wire  which  he 
was  carrying  at  tbe  time  of  the  accident  and  the- 
jury  were  expressly  clurged  that  there  could 
be  no  recovery  unless  it  was  shown  that  tbe 
lineman  was  injured  as  a  result  -of  the  negli- 
gence charged  in  tbe  declaration,  which  negli- 
gence consisted  of  the  failure  to  warn  the  line- 
man of  the  danger,  the  refusal  to  give  InstruC' 
tions  announcing  the  rule  as  to  who  are  fellow 
servants,  and  stating  that  if  the  injury  was  oc- 
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casioned  b^  the  negligence  of  a  fellow  servant 
he  could  not  recover,  was  not  error. 

22.  SAitE. 

In  an  action  for  negligence,  brought  against 
two  defendants,  an  instruction  that  plaintiff 
brought  suit  on  the  theory  that  he  was  injured 
by  the  joint  negligence  of  the  defendants,  and 
that  it  was  the  function  of  the  jury  to  determine 
whether  under  the  evidence  and  instructions 
plaintiff  had  established  a  case  against  both  of 
the  defendants,  or  either  of  them  or  neither  of 
them,  was  not  erroneous  as  disregarding  the 
defense  of  assumption  of  risk,  relied  on  by  one 
of  the  defendants,  for  the  purpose  of  the  in- 
struction was  to  announce  the  law  in  reference 
to  a  recovery  against  one  of  the  two  defendants. 

23.  Same— Requests  fob  Instbuctions. 

It  is  not  error  to  refuse  a  requested  instruc- 
tion included  in  an  instruction  given. 

rE!d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §§  651-CD9.1 

Cartwright,  Hand,  and  Carter,  JJ..  dissenting. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  William  E.  Likes  against  the 
Postal  Telegraph  Cable  Company  and  anoth- 
er. From  a  judgment  of  the  Appellate  Court 
afSrmlng  a  judgment  In  favor  of  plaintiff 
against  defendant  Postal  Telegraph  Cable 
Company,  It  appeals.    Affirmed. 

This  was  an  action  of  case,  originally 
brought  In  the  circuit  court  of  Cook  county 
on  February  25,  1902,  by  William  E.  Likes, 
the  appellee,  against  the  Chicago  Sc  Milwau- 
kee Electric  Railway  Company  (hereinafter 
referred  to  as  the  "Railway  Company")  to 
recover  damages  for  a  personal  injury  sus- 
tained by  Likes  on  November  4,  1901.  On 
April  8,  1902,  the  Postal  Telegraph  Cable 
Company  (hereinafter  referred  to  as  the 
"Postal  Company")  was  joined  as  a  defend- 
ant, and  thereafter,  on  May  9, 1902,  a  declara- 
tion was  filed  against  both  defendants  as 
Joint  tort-feasors.  Demurrers  were  Interpos- 
ed and  sustained  to  this  declaration  and  to 
two  amended  declarations  subsequently  filed. 
On  October  2,  1903,  the  plaintiff  filed  a  third 
amended  declaration,  to  which  the  defend- 
ants interposed  separate  pleas  of  not  guilty. 
A  trial  was  had  before  a  Jury,  and  a  ver- 
dict was  returned  finding  both  defendants 
guilty,  and  assessing  the  plaintiff's  damages 
at  $25,000.  Both  defendants  moved  for  a 
new  trial.  The  motion  of  each  was  denied. 
Appellant  then  made  a  motion  in  arrest  of 
judgment,  which  was  overruled,  and  on  mo- 
tion of  the  plaintiff  Judgment  was  rendered 
on  the  verdict  against  the  Postal  Company 
alone.  The  plaintiff  thereupon  dismissed  the 
suit  as  to  the  Railway  Company.  The  Postal 
Company  appealed  to  the  Appellate  Court  for 
the  First  District,  and,  that  court  having 
affirmed  the  judgment  of  the  circuit  court,  a 
further  appeal  has  been  prosecuted  by  the 
Postal  Company  to  this  court 

The  declaration  filed  on  October  2,  1903, 
consisted  of  three  counts.  Each  count  alleged 
that  on  November  4,  1901,  the  Postal  Com- 
pany owned  and  oi)erated  lines  of  telegraph 
wires  and  poles  in  and  through  the  county  of 
Lake,  in  the  state  of  Illinois,  and  the  Rail- 


way Company  owned  and  operated  a  line 
of  electric  railway  In  said  county,  together 
with  wires  and  poles  for  the  transmission 
of  electricity  tised  in  operating  its  cars  upon 
such  railway.  Each  count  also  alleged  that 
on  said  date  the  Postal  Company  was,  with 
the  knowledge  and  consent  of  the  Railway 
Company,  engaged  in  stringing  •and  attaching 
certain  wires  to  and  upon  a  certain  arm  at- 
tached to  a  certain  pole,  which  said  arm  and 
pole  were  owned  by  the  Railway  Company, 
and  were  situated  on  or  near  Waukegan  ave- 
nue, near  the  guardhouse  at  Ft  Sheridan,  la 
Lake  county,  111.  All  of  the  counts  alleged 
that  attached  to  another  arm  on  this  i)ole 
were  three  uninsulated  wires  belonging  to 
the  Railway  (Company,  which  wires  were 
transmitting  a  dangerous  current  of  electric- 
ity; that  plaintiff  was  in  the  employ  of  the 
Postal  Company  as  a  lineman,  and  that  while 
ascending  said  pole,  In  the  exercise  of  due 
care,  for  the  puriwse  of  stringing  and  at- 
taching telegraph  wires  for  his  employer  to 
the  first  above  mentioned  arm  of  said  pole, 
he  came  in  contact  with  the  said  wires  of  the 
Railway  Company.  The  second  and  third 
counts  allege  that  both  defendants  knew,  or 
might  have  known  by  the  exercise  of  due 
care,  that  the  three  wires  of  the  Railway 
Company  were  heavily  charged  with  electric- 
ity, exposed,  uninsulated,  and  dangerous,  but 
that  such  fact  was  unknown  to  the  plaintiff. 
Neither  this  nor  any  similar  allegation  is 
contained  in  the  first  count  The  negligence 
charged  in  the  first  count  is  that  the  defend- 
ants, and  each  of  them,  tailed  to  furnish 
plaintiff  a  safe  place  In  which  to  do  bis  work, 
and  failed  to  warn  plaintiff  of  hidden  and  un- 
seen dangers  incident  to  bis  work,  whereby 
he  came  in  contact  with  the  feed  wires  of 
the  Railway  Company,  and  that  the  defend- 
ants, and  each  of  them,  failed  to  Insulate  the 
wires  last  aforesaid,  or  otherwise  protect 
and  warn  plaintiff  of  the  danger  of  coming 
in  contact  therewith.  The  second  count  char- 
ged that  the  foreman  of  the  Postal  Company, 
who  was  in  authority  over  plaintiff,  careless- 
ly and  negligently  ordered  plaintiff  to  ascend 
the  pole  for  the  purpose  of  stringing  and  at- 
taching wires  to  the  arm  of  the  pole,  and  that 
the  Railway  Company  knew,  or  might  have 
known,  that  said  foreman  would  order  plain- 
tiff to  ascend  said  pole  for  the  purpose  afore- 
said, and  that  the  defendants,  and  each  of 
them,  carelessly  and  negligently  failed  to  In- 
sulate said  wires  of  the  Railway  Company, 
or  otherwise  protect  and  warn  plaintiff  of 
the  danger  of  coming  In  contact  with  them. 
The  third  count  charged  negligence  against 
the  defendants  In  falling  to  have  the  pole 
stenciled,  or  to  have  signs  of  danger  on  said 
arm  or  pole  so  as  to  warn  plaintiff  of  the 
danger,  and  in  falling  to  Insulate  the  wires, 
or  otherwise  protect  or  warn  plaintiff  of  the 
danger  arising  from  those  wires.  Each  count 
contains  an  allegation  that  by  and  In  conse- 
quence of  the  Joint  and  concert  careless  and 
negligent  conduct  of  the  defendants,  as  set 
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fortb  In  tbe  count,  the  plaintiff  was  injured. 

The  evidence  showed  that  on  the  morning 
of  November  4,  1901,  Likes,  with  Johnson, 
Weaver,  and  Donnelly,  in  charge  of  a  fore- 
man named  McLaughlin,  all  in  the  employ 
of  the  Postal  Company,  went  from  Chicago 
to  Ft.  Sheridan  to  string  two  telegraph  wires 
from  appellant's  main  line  of  wires  on  the 
west  side  of  Wauliegan  avenue  into  the 
Ft.  Sheridan  grounds.  Waukegan  avenue  is 
a  public  highway  extending  north  and  south 
along  the  west  side  of  Ft  Sheridan.  The 
poles  upon  which  these  wires  were  to  be 
placed  were  three  In  number,  extending  east 
from  Waukegan  avenue  In  a  straight  line, 
and  had  been  there  for  some  time.  Each 
bore  a  cross-arm  near  the  top  capable  of 
furnishing  support  for  10  wires,  each  cross- 
arm  having  10  pins  to  which  wires  could  be 
fastened.  Part  of  tbe  pins  on  these  cross- 
arms  were  being  used  by  the  Chicago  Tele- 
phone Company  for  telephone  wires,  and  it 
was  appellant's  purpose  to  string  its  two 
wires  and  attach  them  to  other  pins  on  the 
same  cross-arm.  The  most  westerly  of  the 
three  poles  was  on  the  line  between  Wauke- 
gan avenue  and  Ft.  Sheridan,  and  it  was  up- 
on this  pole  that  Likes  received  his  injuries. 
The  pole  had  been  placed  there  by  employes 
of  the  Chicago  Telephone  Company  In  1808, 
and  It  was  owned  by  that  company  or  by 
the  Chicago  &  Milwaukee  Telegraph  Com- 
pany. It  was  numbered  %4,  and  will  be 
bereinafiter  referred  to  by  that  number. 

On  and  prior  to  tbe  day  Likes  was  injured' 
the  Railway  Company  owned  and  operated 
an  electric  railway,  which  ran  north  and 
south  upon  Waukegan  avenue  past  Ft.  Sher- 
idan. The  cars  were  propelled  by  electricity, 
transmitted  over  a  trolley  wire,  which  was 
suspended  above  the  highway  upon  poles. 
The  power  bouse  of  the  railway  company  was 
located  two  or  three  blocks  south  of  the 
last-mentioned  pole,  and  three  feed  wires, 
conveying  electricity  to  be  transmitted  to  the 
trolley  wire  at  points  further  north,  extended 
north  from  the  power  house,  and  were  at- 
tached to  poles  on  the  east  side  of  Waukegan 
avenue.  These  feed  wires  were  the  same 
In  appearance  and  size  as  tbe  copper  wire 
ordinarily  used  for  telegraph  and  telephone 
purposes.  They  were  uninsulated,  and  were 
transmitting  6,500  volts  of  electricity,  and 
would  cause  serious  injury  or  death  to  any 
person  coming  in  contact  with  them.  They 
had  been  attached  to  an  arm  on  pole  No. 
654  several  feet  below  the  top  about  four 
months  after  the  erection  of  that  pole.  No 
sign  or  other  mark  showing  the  dangerous 
character  of  these  wires  was  upon  the  pole 
on  the  day  Likes  was  injured.  The  cross- 
arm  to  which  the  telephone  wires  were  at- 
tached and  to  which  appellant's  wires  were 
to  be  fastened  was  above  the  feed  wires  and 
near  the  tc^  of  tbe  pole.  Likes  and  Johnson 
were  the  only  climbers  among  tbe  ipen  sent 
by  appellant  to  Ft  Sheridan  on  the  morning 
of  November  4,  1901.    Weaver  and  Donnelly 


were  th«e  to  uncoil  the  wire  for  the  climb- 
ers, and  McLaughlin  was  the  foreman  in 
charge  of  the  work.  Upon  their  arrival  at 
Ft  Sheridan  McLaughlin  told  Likes  and 
Johnson  upon  what  poles  they  were  to  string 
the  wires,  and  to  which  pins  on  the  cross- 
arms  the  wires  were  to  be  fastened.  The 
method  used  in  stringing  wires  where  there 
were  two  climbers,  as  in  this  case,  was  for 
the  men  to  climb  alternate  poles.  The  plain- 
tiff testified  that  McLaughlin  gave  the  order 
to  climb  the  poles  in  such  a  manner  as  to 
indicate  that  Likes  was  to  ascend  the  first 
pole,  Johnson  the  second  pole,  and  Likes  tbe 
third  pole,  being  pole  No.  654.  McLaugh- 
lin directed  Likes  and  Johnson  to  start  with 
the  most  easterly  of  the  three  poles,  being  in 
the  Ft  Sheridan  grounds,  and  gave  the  ends 
of  the  wires  to  Likes,  who  thereupon  as- 
cended that  pole  and  placed  the  wires  in 
position.  McLaughlin  remained  with  Weaver 
and  Donnelly,  while  Likes  and  Johnson  pro- 
ceeded to  the  second  pole.  After  Johnson 
had  placed  the  wire  upon  the  second  pole  and 
had  descended  to  tbe  ground,  there  was  a 
short  delay,  caused  by  the  wires  becoming 
tangled  in  uncoiling.  McLaughlin,  who  was 
assisting  Weaver  and  Donnelly  In  straighten- 
ing out  the  tangle,  finally  called  to  Likes 
and  Johnson  that  it  was  all  right  and  to  "go 
ahead."  Likes  then  took  the  ends  of'  the 
two  wires  and  started  up  pole  No.  664.  In 
ascending  to  the  cross-arm  on  which  the 
foreman  had  directed  him  to  place  the  wires 
he  was  obliged  to  pass  between  the  electric 
railway  feed  wires,  and  it  was  therefore 
necessary  for  him  to  reach  out  from  the  pole, 
in  order  to  pass  the  wires  which  he  was 
carrying  outside  and  over  the  feed  wires,  and 
in  doing  so  bis  arm  came  In  contact  with 
one  or  more  of  the  feed  wires,  and  he  re- 
ceived the  current  of  electricity  into  his 
arm  and  body.  He  fell  backwards,  freeing 
himself  from  the  feed  wires,  and  his  belt 
caught  on  one  of  the  iron  steps  of  the  pole, 
where  be  hung  until  he  was  taken  down  by 
his  fellow  workmen.  He  was  seriously  in- 
jured by  being  burned  and  shocked  by  the 
feed  wire  or  wires  vrtth  which  he  came  in 
contact 

McLaughlin  testified  that  he  made  no  in- 
spection of  pole  No.  654  nor  the  wires  on  it, 
that  be  paid  no  attention  to  what  was  on  the 
pole  before  the  accident  and  that  he  did 
not  tell  Likes  or  Johnson  anything  about 
feed  wires  being  upon  the  pole  or  in  the  high- 
way. McLaughlin  had  been  foreman  for  tbe 
Postal  Company  for  14  years,  and  in  1901 
had  charge  of  all  work  connected  with  string- 
ing wires  and  putting  in  oflSces  within  a 
radius  of  100  miles  from  Chicago,  which 
would  include  the  place  where  this  work 
was  being  done.  He  testified  that  he  knew 
what  a  feed  wire  was,  and  that  it  was  not 
insulated  outside  of  a  city;  that  he  knew 
there  were  feed  wires  used  in  connection 
with  the  railway  company's  line,  and  knew 
there  were  high  tension  electric  wires  ran- 


Digitized  by 


Google 


140 


80  NOBTHBASTEBN  BEFOBTBB. 


an. 


nlng  alon;  Waukegan  avenue,  and  learned 
'When  Likes  was  Injured  that  those  wires 
were  attached  to  pole  No.  654.  The  eridence 
tends  to  show  that,  about. a  year  before  the 
accident  to  Likes,  McLaughlin  had  been  told 
of  the  death  of  a  lineman  caused  by  coming 
in  contact  with  feed  wires  of  the  Bailway 
€!oinpany  four  or  five  blocks  south  of  the 
place  where  Likes  was  Injured,  and  that  he 
was  then  told  that  if  be  ever  had  any  work 
to  do  up  there  he  had  better  look  out  for 
those  wires.  Likes  was  35  years  old  at  the 
time  he  was  injured,  and  had  been  working 
for  appellant  as  a  lineman  for  nearly  three 
years.  He  had  worked  at  Ft  Sheridan  on 
the  Saturday  preceding  the  accident,  but 
not  in  the  vicinity  of  the  railway  feed  wires, 
and  that  was  the  only  day,  with  the  excep- 
tion of  the  day  on  which  he  was  Injured, 
that  he  bad  ever  worked  at  Ft  Sheridan. 
He  testified  that  he  did  not  know  that  there 
were  live  wires  running  along  there,  and 
that  be  received  no  warning  or  notice  of 
their  presence ;  that  there  were  no  signs  upon 
the  pole  indicating  the  dangerous  character 
of  the  wires;  that  he  had  previously  worked 
on  poles  upon  which  there  were  other  wires 
iiesides  telegraph  wires,  but  had  no  previous 
experience  with  high  tension  wires;  that  he 
had  frequently  worked  around  electric  light 
systems  In  Chicago,  but  that  the  wires  in 
those  systems  were  insulated.  The  evidence 
shows  that  it  Is  the  practice  of  those  engaged 
In  placing  electric  wires  to  string  wires  car- 
rying dangerous  currents  of  electricity  above 
all  other  wires,  and  that  when  a  lineman 
sees  a  wire  fastened  below  telegraph  or  tele- 
phone wires  it  Is  an  indication  that  such 
wire  is  not  dangerous.  It  was  also  shown 
that  all  other  poles  to  which  these  feed  wires 
were  attached  contained  a  sign  on  which  was 
printed  a  warning  that  the  wires  were  dan- 
gerous. 

Immediately  after  the  plaintiff  had  rested 
bis  case,  and  again  at  the  close  of  all  the 
evidence,  appellant  presented  to  the  court  a 
written  motion  to  exclude  from  the  Jury  all 
evidence  which  in  anywise  affected  the  Postal 
Company,  and  to  instruct  the  Jury  to  find 
the  Postal  Company  not  guilty.  The  motion 
was  denied,  and  the  instruction  accompany- 
ing It  refused  In  each  instance.  The  errors 
relied  upon  for  reversal  are:  (1)  The  re- 
fusal of  the  peremptory  Instruction  at  the 
close  of  all  the  evidence;  (2)  permitting 
counsel  for  the  Railway  Company  to  cross- 
examine  appellant's  witnesses  and  to  com- 
ment upon  the  evidence  of  these  witnesses 
in  his  argument  to  the  Jury;  (3)  entering 
Judgment  against  appellant  alone  upon  a  ver- 
dict finding  both  defendants  guilty  and  un- 
der a  declaration  charging  Joint  negligence; 
(4)  admitting  improper  evidence  on  behalf 
of  plaintiff,  and  excluding  evidence  offered 
by  appellant:  and  (5)  errors  In  giving  and 
refusing  Instructions. 

Loesch  Bros.  &  Howell  (F.  J.  Loesch  and 
C.  Le  Boy  Brown,  of  counsel),  for  appellant 


Waters  &  Johnson,  Ttnsman,  Banktn  &  Nelt- 
nor,  and  H.  B.  Sherman,  for  appellee. 

SCOTT,  0.  J.  (after  stating  the  facts).  It 
is  first  urged  that  the  court  erred  in  refus- 
ing to  direct  a  verdict  for  appellant  at  the 
close  of  all  the  evidence.  The  reasons  as- 
signed In  support  of  this  contention  are- 
first  that  the  evidence  failed  to  establish  the 
existence  of  any  duty  on  the  part  of  appellant 
charged  by  the  declaration  to  have  been  vio- 
lated; second,  that  the  plaintiff  assumed  the 
risk  of  Injury  from  the  feed  wires;  and,  third, 
that  there  was  a  fatal  variance  between  the 
declaration  and  the  proof  as  to  the  ownership 
of  the  pole  and  as  to  the  charge  of  Joint 
negligence. 

In  regard  to  the  first  of  these  reasons,  there 
are  several  distinct  breaches  of  duty  al- 
leged In  each  count  The  first  count  charges 
that  the  defendants  failed  to  furnish  plaintiff 
a  safe  place  in  which  to  work,  that  they  fail- 
ed to  warn  him  of  hidden  dangers,  and  that 
they  failed  to  insulate  the  feed  wires,  or 
otherwise  protect  and  warn  plaintiff  of  the 
danger  of  coming  in  contact  with  those  wires. 
Proof  of  facts  from  which  the  law  would  im- 
pose a  duty  upon  appellant  to  furnish  a  safe 
place  in  which  to  work,  or  to  warn  plain- 
tiff of  bidden  dangers  Incident  to  bis  work, 
or  to  insulate  the  feed  wires,  and  proof  of 
a  violation  of  either  of  those  duties,  would 
be  sufficient  proof  of  negligence  on  the  part 
pf  appellant  under  this  count  In  actloas 
ex  delicto  It  is  not  necessary  that  the  plaintiff 
prove  all  the  material  allegations  of  bis  dec- 
laration. If  he  prove  enough  of  the  material 
allegations  to  make  out  a  cause  of  action 
be  Is  entitled  to  recover,  even  though  there 
are  other  averments  of  the  declaration  which 
are  not  proved.  Louisville.  New  Albany  & 
Chicago  Bailway  Co.  v.  Phires,  108  111.  617; 
City  oif  Rock  Island  v.  Culnely,  126  Ind.  408, 
18  N.  E.  753 

The  second  count  In  in  the  same  condition 
as  the  first  in  that  It  contains  more  than  one 
charge  of  negligence.  It  counts  upon  a  neg- 
ligent order  by  appellant's  foreman  and  upon 
a  failure  to  Insulate  the  feed  wires.  In  the 
view  we  take  of  this  case.  It  will  only  be 
necessary  to  consider  the  first  count  In  the 
light  that  it  charges  a  duty  upon  appellant 
to  warn  plaintiff  of  hidden  dangers,  and  the 
second  count  in  so  far  as  it  alleges  that  the 
foreman  gave  plaintiff  a  negligent  order. 

We  deem  it  apparent  from  the  evidence, 
the  substance  of  which  Is  contained  in  the 
statement  of  facts  preceding  this  opinion, 
that  appellant's  foreman,  McLaughlin,  had 
far  more  reason  than  had  Likes  to  anticipate 
the  presence  of  feed  wires  upon  the  pole  in 
question.  Had  Likes  known  that  uninsulat- 
ed feed  wires  were  being  used  by  the  Rail- 
way Company  In  connection  with  its  railway 
along  Waukegan  avenue,  and  that  these 
wires  bad  caused  the  death  of  a  lineman  at 
a  place  on  the  same  avenue  only  a  few  blocks 
south,  on  account  of  being  in  close  proximity 
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to  otber  wires,  It  Is  reasonable  to  believe  that 
he  would  have  avoided  contact  with  these 
wires,  even  thongh  he  did  not  certainly  know 
that  they  were  charged  with  a  dangerous 
current  of  electricity.  His  testimony,  how- 
ever, shows  that  be  had  never  worked  In 
the  vicinity  of  Ft  Sheridan  except  on  the 
Saturday  preceding  the  Injury,  and  then  not 
near  the  highway,  and  was  not  familiar  with 
this  pole  or  Its  surroundings,  and  that  he  did 
not  know  of  the  i^esence  of  feed  wires  along 
the  highway;  that  all  high  tension  wires 
around  which  he  had-  previously  worked  had 
been  Insulated;  that  these  feed  wires  had  the 
appearance  of  ordinary  telegraph  or  tele- 
phone wires,  and  the  evidence  shows  that 
their  location  on  the  pole  at  a  point  below 
the  arm  carrying  telephone  wires  would  In- 
dicate to  a  lineman  that  they  were  either 
tei^rapb  or  telephone  wires  and  harmless. 
Although  the  duty  of  Inspection  of  wires 
and  poles  ui>on  and  around  which  a  lineman 
Is  working  may  ordinarily  be  upon  such  line- 
man where  his  knowledge  or  previous  experi- 
ence Is  such  that  he  may  know  and  appre- 
ciate the  danger  to  which  he  Is  exposed,  yet 
where  the  master  knows  of  peculiar  and  un- 
usual dangers  which  a  lineman  will  encoun- 
t«  in  the  performance  of  certain  work,  or 
has  reason  to  anticipate  the  presence  of 
such  danger,  and  the  danger  Is  of  such  a 
nature  that  the  servant,  from  lack  of  knowl- 
edge, may  not  appreciate  or  understand  It, 
the  master  owes  the  servant  the. duty  of 
warning  him  of  such  danger.  4  Thompson's 
Commentaries  on  the  I<aw  of  Negligence,  S 
4118.  The  master's  duty  In  each  case  must 
necessarily  depend  upon  the  ability  of  the 
-servant  to  recognize  and  appreciate  the 
•danger  which  he  will  encounter  In  the  per- 
formance of  his  work,  and  the  master  can- 
not act  upon  the  assumption  that  the  serv- 
.ant  being  a  man  of  average  intelligence,  will 
recognize  and  appreciate  latent  and  hidden 
-dangers  which  cannot  be  discovered  by  ordi- 
nary InspecticKi,  and  of  which  the  servant 
baa  no  knowledge. 

McLaughlin,  in  directing  and  superintend- 
ing the  stringing  of  these  wires,  was  the 
representative  of  appellant,  and  his  knowl- 
-edge-was  the  knowledge  of  appellant  Con- 
solidated Coal  Co.  V.  Wombacher,  134  111. 
AT.  M  N.  B.  627.  Appellant  therefore  knew 
that  the  wires  were  to  be  placed  upon  poles 
upon  and  arotmd  which  the  plaintiff's  em- 
ployment had  not  before  that  time  required 
him  to  work,  and  that  the  plaintiff  was 
therefore  necessarily  Ignorant  of  any  pecul- 
iar or  nnusual  danger  which  might  be  ea- 
countered  In  ascending  the  pole.  It  knew 
that  the  Railway  Company  was  using  unin- 
sulated feed  wires  in  connection  with  its 
railway  along  Waukegan  avenue,  and  that 
those  wires,  at  a  point  on  the  highway  a 
few  blocks  south  of  the  place  where  plaintiff 
-wonld  be  required  to  work,  had  been  placed 
Id  sodi  close  proximity  to  other  wires  as  to 
-ctiiue  the  death  of  a  lineman  working  on 


such  other  wires.  Its  knowledge  was  sudi 
that  by  the  exercise  of  reasonable  care  foe 
the  safety  of  Its  servants  It  might  have 
known  of  the  dangerous  character  of  tbe  feed 
wires  upon  the  pole,  and  in  such  case  the  law 
will  Impute  and  infer  notice  to  It  of  their 
presence  and  dangerous  character.  Consoli- 
dated Coal  Co.  V.  Haennl,  146  111.  614,  35 
N.  B.  461.  But  the  plaintlCTs  knowledge 
and  previous  experience  were  not  such  that 
he  might  know  or  appreciate  the  danger  to 
which  he  was  then  exposed.  Under  these 
circumstances,  we  cannot  say  that  the  evi- 
dence did  not  tend  to  establish  the  ezlstraice 
of  a  duty  on  the  part  of  appellant  to  warn 
plaintiff  of  the  danger  arising  from  the  pres- 
ence of  the  feed  wires  upon  the  pole.  We 
are  also  of  the  opinion  that  there  was  evi- 
dence from  which  the  jury  might  find  that 
appellant,  through  Its  foreman,  was  negli- 
gent In  ordering  the  plaintiff  to  ascend  the 
pole  without  Informing  him  of  the  danger 
to  which  he  might  be  exposed. 

The'  cases  cited  by  appellant  holding  that 
tbe  duty  of  inspection  rests  with  the  servant 
and  that  the  master  is  therefore  under  no 
duty  to  warn  the  servant,  are  cases  where 
tbe  injured  servant  had  an  equal  opportunity 
witti,  or  better  opportunity  tban,  the  master 
of  knowing  and  appreciating  the  danger  to 
which  he  was  exposed,  and  the  danger  was 
such  as  might  have  been  discovered  by  the 
servant  with  tbe  icnowledge  shown  to  have 
been  possessed  by  him.  by  ordinary  inspec- 
tion. Those  cases  are  in  these  respects  dis- 
tinguishable from  the  one  at  bar. 

It  is  next  urged  that  tbe  plaintiff  assumed 
the  risk  of  the  danger  from  which  he  was  In- 
jured. A  servant  only  assumes  the  ordinary 
risks  Incident  to  his  employment  and  such 
dangers  as  are  obvious  and  apparent  Dan- 
ger from  feed  wires  attached  to  a  pole  at  a 
point  below  telegraph  or  telephone  wires 
was  shown  not  to  be  one  of  the  ordinary 
risks  Incident  to  plaintiff's  employment  In 
their  position  below  the  telephone  wires  they 
constituted  an  unusual  risk,  which  was  not 
Incident  to  the  employment  of  a  lineman  en- 
gaged in  stringing  telegraph  wires.  Neither 
was  tbe  danger  obvious  or  apparent  The 
wires  appeared  to  be  ordinary  telephone  or 
telegraph  wires,  and  harmless,  and  their  dan- 
gerous character  could  not  be  discovered  by 
ordinary  inspection. 

The  last  reason  urged  in  support  of  the 
contention  that  the  court  should  have  direct- 
ed a  verdict  for  appellant  Is  that  there  was  a 
fatal  variance,  in  that  each  count  alleged 
that  the  pole  on  which  plaintiff  was  Injured 
was  owned  by  the  Hallway  Company,  that 
appellant  was  engaged  In  stringing  and  at- 
taching Its  wires  to  an  arm  on  that  pole  wltti 
the  knowledge  and  consent  of  the  Bailway 
Company,  and  that  the  Injury  occurred  by 
reason  of  the  Joint  and  concert  negligence 
of  the  two  defendants;  while  the  evidraice 
showed  that  tbe  Railway  Company  was  not 
the  owner  of  the  pole^  and  did  not  know  that 
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appellant  was  engaged  in  stringing  wires 
thereon,  and  no  Joint  and  concert  negligence 
was  established  against  the  defendants. 

The  erldence  tended  to  establish  a  cause 
of  action  against  the  Postal  Company  under 
each  of  the  first  and  second  counts  of  the 
declaration  without  proof  of  either  of  the 
allegations  mentioned  in  the  foregoing  para- 
graph. So  far  as  that  company  was  con- 
cerned, the  evidence  tended  to  show  it  guilty 
of  negligence  charged  by  the  narr.,  no  matter 
to  whom  the  pole  belonged,  and  without  re- 
gard to  whether  the  negllence  of  another 
company  contributed  to  the  Injury,  or  wheth- 
er such  other  company  knew  that  it  was  en- 
aged  in  stringing  wires  upon  the  pole  in  ques- 
tion. These  allegations  not  being  essential 
to  the  cause  of  action  against  appellant, 
it  was  therefore  unnecessary  to  prove  them, 
and  It  was  immaterial  if  the  evidence  dis- 
proved them.  Louisville,  New  Albany  & 
Chicago  Railway  Co.  v.  Shires,  supra;  City 
of  Rock  Island  v.  Cuinely,  supra;  Swift  & 
Co.  V.  Rutkowskl,  182  111.  18,  64  N.  E.  1038. 
The  declaration  alleged  the  presence  of  ap- 
parently harmless,  iminsulated  wires  upon  a 
pole,  which  It  became  necessary,  In  the  per- 
formance of  bis  duties  as  a  lineman  in  the 
employ  of  appellant,  or  in  obedience  to  an 
order  of  his  foreman,  for  the  plaintiff  to 
ascend,  and  that  while  in  the  performance 
of  such  duties  or  in  obedience  to  such  order 
he  was  ascending  the  pole  with  due  care,  he 
came  In  contact  with  the  apparently  harmless 
uninsulated  wire,  and  was  Injured.  Proof 
of  these  allegations,  together  with  proof  that 
apipellant  knew,  or  could  have  known  by 
exercising  ordinary  care,  of  the  existence 
of  these  wires  and  their  dangerous  character, 
and  that  the  plaintiff  was  ignorant  of  such 
existence  and  character,  and  did  not  have 
equal  opportunity  with  appellant  to  ascertain 
the  same,  was  sufficient  to  establish  a  duty 
on  the  part  of  appellant  to  warn  plaintiff 
of  the  danger,  and  to  refrain  from  ordering 
him  to  ascend  the  pole  without  such  warning, 
and  proof  of  a  violation  of  either  of  these 
duties  established  a  cause  of  action  against 
appellant,  unless  it  appeared  that  the  plain- 
tiff assumed  the  risk  which  caused  bis  in- 
jury. 

It  Is  said,  however,  that,  as  there  was  no 
allegation  in  the  first  count  that  appellant 
knew  or  ought  to  have  known  of  the  danger, 
the  allegations  In  regard  to  the  ownership  of 
the  pole  and  the  consent  of  the  Railway  Com- 
pany to  the  placing  of  wires  thereon  by  the 
Postal  Companj^  were  essential  to  show  a 
cause  of  action  against  appellant,  as  they 
were  the  only  allegations  from  which  It  could 
t)e  inferred  that  appellant  had,  or  ought  to 
Viave  had,  knowledge  of  the  danger  from  the 
feed  wires.  This  count  was  defective  In  fall- 
ing to  allege  knowledge  by  appellant,  but 
we  do  not  think  the  allegations  under  dis- 
cussion were  intended  to  or  did  supply  this 
defect  T%ey  were  evidently  intended  to  con- 
stitute a  part  of  the  case  stated  against  the 


Railway  Company.  The  count  notwithstand- 
ing the  defect,  however,  was  sufficient,  aft- 
er verdict,  to  support  a  judgment  against  the 
Postal  Company.  Sargent  Co.  v.  Baublis, 
215  III.  428,  74  N.  E.  455. 

It  is  also  contended  that  the  allegation  that 
the  Injury  occurred  by  reason  of  the  Joint 
and  concert  negligence  of  both  defendants 
was  necessary  to  be  proved,  because  it  was 
the  only  allegation  showing  any  connection 
between  the  injury  to  the  plaintiff  and  the 
negligence  of  appellant.  The  first  count  of 
the  declaration  alleged-  that  by  reason  of  the 
failure  of  appellant  to  warn  plaintiff  he  came 
in  contact  with  the  feed  wires,  and  the  sec- 
ond count  alleged  that  while  he  was  obeying 
the  negligent  order  of  appellant's  foreman  he 
came  In  contact  with  those  wires,  and  it  ap- 
peared from  each  count  that  the  injury  was 
occasioned  by  such  contact  with  the  feed 
wires.  It  therefore  appeared  from  averments 
of  the  counts,  other  than  those  charging 
that  the  negligence  was  occasioned  by  reason 
of  the  Joint  and  concert  negligence  of  l>oth 
defendants,  that  the  plaintiff  was  Injured 
through  appellant's  negligence  In  failing  to 
warn  him  of  the  danger  and  In  giving  him  a 
negligent  order. 

We  are  of  the  opinion  that  none  of  the 
reasons  urged  by  appellant  would  have  jus- 
tifled  the  court  in  giving  the  peremptory  in- 
struction offered  by  appellant  at  the  close 
of  all  the  evidence. 

The  Railway  Company  offered  no  witness- 
es on  the  trial  of  this  cause.  It  Is  urged  that 
the  court  erred  in  permitting  such  company 
to  cross-examine  the  witnesses  introduced 
by  appellant,  and  to  argue  to  the  Jury  facts 
brought  out  by  these  witnesses  after  it  had 
announced  its  Intention,  at  the  close  of  the 
plaintiff's  evidence,  to  abide  by  its  motion 
for  a  peremptory  instruction,  which  had  been 
refused  by  the  court  There  was  no  error  In 
this  action  of  the  court.  The  railway  com- 
pany, by  Its  conduct  In  this  regard,  merely 
waived  its  right  to  have  only  the  evidence  In- 
troduced by  the  plaintiff  considered  as 
against  it,  and  authorized  the  court  and  Ju- 
ry, in  determining  whether  a  case  had  been 
established  against  It,  to  take  into  consider- 
ation the  evidence  introduced  by  the  Postal 
Company,  as  well  as  that  introduced  by  the 
plaintiff.  In  Condon  v.  Scboenfeld,  214  III. 
226,  73  N.  E.  333,  relied  upon  by  Appellant, 
the  defendant  who  introduced  no  evidence, 
did  not  participate  in  the  further  trial  of 
the  cause,  and  therefore  did  not  waive  his 
motion  for  a  peremptory  instruction,  and  it 
was  there  held  that  the  evidence  Introduced 
by  his  codefendant  could  not  be  considered 
in  determining  whether  a  case  had  been 
made  out  against  him. 

It  is  next  contended  that  the  court  erred 
In  entering  judgment  against  appellant  alone 
upon  a  declaration  charging  Joint  negiif^eure 
and  upon  a  verdict  finding  joint  liability. 
This  question  has  been  heretofore  decided 
by  this  court  adversely  to  appellant's  conten- 
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tion.  In  Davis  v.  Taylor,  41  111.  405,  it  was 
held  tbat  taking  a  judgment  against  a  por- 
tion of  the  defendants  amounts  to  a  dismis- 
sal of  the  case  as  to  the  residue,  and  tbat  in 
actions  ex  delicto  this  may  l>e  done  tiecause 
there  is  no  contribution  among  wrongdoers, 
and  that  if  the  mode  of  doing  it  is  irregular, 
it  is  an  irreg^ularity  which  works  no  preju- 
dice to  those  defendants  against  wliom  the 
Jndgment  is  taken.  Under  the  authority  of 
the  case  last  cited  the  action  of  the  plaintiff 
in  moving  for  judgment  against  the  Postal 
Company  alone,  and  the  action  of  the  court 
in  entering  judgment  against  that  company, 
amounted  to  a  dismissal  of  the  case  as  to  the 
Railway  Company,  and  if  there  was  any  ir- 
regularity in  the  proceedings  in  this  regard 
It  Is  one  of  which  appellant  cannot  complain. 
It  was  also  held  in  Illinois  Central  Railroad 
Co.  V.  Poulks,  191  111.  57,  60  N.  R  890,  that 
where  the  jury  has  returned  a  verdict 
against  several  defendants  in  an  action  ex 
delicto  the  plaintiff  may  dismiss  his  suit  as 
to  a  portion,  and  take  judgment  upon  the 
verdict  against  the  remainder  of  the  defend- 
ants. 

By  an  amendment  to  his  amended  decla- 
ration the  plaintiff  alleged  that  on  account  of 
the  injuries  received  by  him  he  was  rendered 
impotent  for  the  rest  of  his  natural  life.  He 
testified  that  he  was  in  perfect  health  up  to 
tlie  time  he  was  Injured.  On  his  direct  ex- 
amination be  was  asked  by  his  counsel, 
"Now,  Mr.  Likes,  how  have  you  been  with 
reference  to  your  virility  since  the  accident?" 
to  which  he  replied,  "Almost  entirely  gone." 
The  evidence  shows  that  the  plaintHTs  nerv- 
ous system  was  very  seriously  Impaired  by 
reason  of  the  injuries  received  by  him;  that 
he  has  temporary  periods  of  insanity,  and 
has  suicidal  and  homicidal  tendencies,  and 
that  It  will  eventually  be  necessary  to  con- 
fine him  In  an  asylum  for  the  insane.  We 
think  that  the  evidence  tended  to  show  that 
all  of  the  plaintiff's  disorders.  Including  loss 
or  impairment  of  virility,  were  the  result  of 
the  injuries  received  by  him  on  November  4, 
1901.  There  was  therefore  no  error  In  the 
action  of  the  court  In  refusing  to  strike  out 
the  testimony  of  Likes  that  his  virility  was 
almost  entirely  gone,  or  in  refusing  to  give 
to  the  Jury  appellant's  twenty-second  In- 
struction, which  would  have  told  the  Jury  to 
disregard  this  testimony. 

The  plaintiff  testified,  over  the  objection 
of  appellant,  that  be  was  married,  and  that 
one  child  had  been  born  of  this  marriage.  It 
is  urged  that  this  evidence  was  Introduced 
solely  for  the  purpose  of  arousing  the  sym- 
pathy of  the  jury  and  Increasing  the  amount 
of  the  verdict  For  snch  purpose  it  was,  of 
course,  Improper;  but  the  plalntlfTs  attorney 
stated,  when  offering  ttiis  evidence,  that  it 
was  only  introduced  for  the  purpose  of  show- 
ing that  the  plaintiff  had  virility  before  be 
was  injured,  and  such  evidence  tended  to 
establish  that  fact.  By  instruction  number- 
ed 18,  given  at  the  request  of  appellant,  the 


court  told  the  jury  that  if  they  found  one  or 
both  defendants  guilty,  in  assessing  plain- 
tiff's damages  they  must  not  take  Into  con- 
sideration the  question  whether  or  not  the 
plaintiff  has  a  wife  or  family  who  may  be 
dependent  upon  him  for  support  We  think 
this  instruction  limited  the  consideration  of 
this  evidence  by  the  Jury  to  the  purpose  for 
which  it  was  offered,  and  that  appellant  was 
not  Injured  by  its  admission  in  tliis  case. 

The  plaintiff  was  also  asked  if  his  child 
was  still  living,  and  answered  that  it  was 
dead.  No  obJectlMi  was  made  to  this  ques- 
tion, and  no  motion  was  made  to  strike  out 
the  answer.  Appellant,  therefore,  did  not 
preserve  its  right  to  urge  a  reversal  on  ac- 
count of  the  admission  of  this  testimony. 

Appellant  offered  in  evidence  an  ordinance 
of  the  village  of  Ft  Sheridan  requiring  the 
railway  compaily  to  maintain  guard  wires 
above  its  electric  wires  at  all  points  where 
wires  of  other  companies  were  suspended 
above  such  electric  wires.  The  court  refused 
to  admit  this  ordinance  In  evidence,  and  ap- 
pellant contends  that  this  constitutes  revers- 
ible error.  This  offer  was  not  accompanied 
by  any  promise  to  show  that  the  appellant 
relied  upon  the  railway  company  complying 
with  this  municipal  regulation.  Tbe  mere 
existence  of  tbe  ordinance  could  not  be  re- 
garded by  tbe  jury  as  Justification  for  the  or- 
der alleged  to  be  negligent  or  for  the  failure 
to  warn  the  plaintiff.  Tbe  court  did  not  err 
in  excluding  this  proof. 

The  attorney  for  the  Railway  Company,  at 
the  request  of  the  plaintlfTs  attorney,  made 
certain  admissions  as  to  facts  In  order  to 
obviate  proof  of  such  facts.  Appellant  con- 
tends that  the  matters  so  admitted  to  be 
true  were  untrue,  and  that  It  was  Injured 
thereby.  At  tbe  time  these  admissions  were 
made  appellant's  attorney  stated  that  they 
were  not  to  be  taken  as  admissions  by  his 
client,  and  at  the  request  of  appellant  the 
court  Instructed  tbe  Jury  that  these  admis- 
sions were  not  evidence  against  the  Postal 
Company,  and  should  not  be  taken  Into  con- 
sideration In  determining  whether  a  case 
had  been  established  against  such  company. 
Appellant  thus  obtained  all  the  relief  to 
which  It  was  entitled  on  account  of  tlie  ad- 
missions of  its  codefendant,  and  we  think 
that  the  alleged  facts  so  admitted  were  not 
material  to  the  plaintiCTs  cause  of  action 
against   appellant. 

Appellant  offered  a  number  of  instruc- 
tions announcing  the  rule  as  to  who  are  fel- 
low servants,  and  advising  the  Jury  that  If 
tbe  Injury  to  Likes  was  occasioned  by  the 
negligence  of  a  fellow  servant  he  could  not 
recover.  All  of  these  Instructions  were  re- 
fused, and  it  Is  contended  that  the  court 
erred  In  thus  refusing  to  submit  to;  the  jury 
tbe  question  whether  Likes  was  injured 
through  tbe  negligence  of  a  fellow  servant 
In  support  of  this  contention  it  Is  urged  that 
tbe  evidence  tended  to  show  that  at  tbe 
time  plaintiff  was  ascending  the  pole  he  was 
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delayed,  hindered,  and  embarrassed  by  a 
lack  of  Black  In  the  wire  which  he  was  car- 
rying, and  that  this  condition  was  caused  by 
a  tangle  of  the  wire,  which  was  being  un- 
reeled, jerked,  and  pulled  by  McLaughlin, 
Weaver,  and  Donnelly,  and  that  the  jury  could 
hare  found  from  the  evidence  that  the  three 
persons  last  mentioned  were  guilty  of  negli- 
gence In  this  regard,  that  such  negligence  was 
purely  that  of  a  fellow  servant,  and  that  such 
negligence  caused  the  Injuries  to  the  plaintiff, 
and  that  the  Instructions  were  intended  to  ad- 
vise the  Jury  that  if  the  injury  was  brought 
about  by  reason  of  any  negligence  of  Mc- 
Laughlin, Weaver,  and  Donnelly  in  this  re- 
gard the  plaintiff  could  not  recover.  No 
count  of  the  declaration  charged  any  negli- 
gence in  reference  to  a  tangle  or  lack  of 
slack  In  the  wire,  and  the  Jury  were  express- 
ly instructed  that  there  could  be  no  recovery 
unless  it  was  shown,  by  a  preponderance 
of  the  evidence,  that  the  plaintiff  was  Injur- 
ed as  a  result  of  the  negligence  charged  In 
the  declaration.  The  instructions  stating  the 
fellow  servant  doctrine  were  properly  re- 
fused. There  was  no  issue  in  the  case  to 
which  they  w^e  applicable. 

The  court  gave  an  instruction,  upon  Its 
own  motion,  which  appellant  contends  dis- 
regarded the  defease  of  assumed  risk.  The 
instruction  told  the  jury  that  the  plaintiff 
had  bronght  bis  suit  upon  the  theory  that 
he  was  injured  by  the  Joint  and  concert  neg- 
llgence  of  the  defendants,  and  it  was  the 
function  of  the  Jury  to  determine  whether, 
under  the  evidence  and  Instructions  of  the 
court,  the  plaintiff  had  established  a  case 
against  both  of  the  defendants,  or  either 
of  them  or  neither  of  them,  and  that  if  the 
evidence,  under  the  instructions,  warranted 
it,  the  Jury  might  find  one  defendant  guilty 
and  the  other  not  guilty,  or  might  find  both 
guilty  or  both  not  guilty.  The  evident  pur- 
pose of  this  instruction  was  to  announce  the 
law  in  reference  to  a  recovery  against  one 
of  two  defendants  In  an  action  for  a  tort 
where  the  declaration  charged  that  both 
defendants  were  gull^  of  negligence  and 
the  proof  established  the  guilt  of  but  one. 


The  Instruction  is  not  one  which  enmnerates 
the  elements  necessary  to  be  proved  in  order 
that  the  plaintiff  may  recover,  but  expressly 
refers  the  Jury  to  the  evidence  and  the  In- 
structions of  the  court  In  determining  wlieth- 
er  the  plaintiff  has  established  a  case  against 
either  or  both  of  the  defendants  or  neither 
of  them.  The  instructions  so  referred  to  in- 
clude Instmctioua  submitted  by  appellant 
which  fully  informed  the  Jury  as  to  the 
defense  of  assumed  risk.  There  was,  there- 
fore, no  error  in  giving  the  Instruction  ui^ 
der  consideration. 

Appellant  complains  of  the  action  of  the 
conrt  in  refusing  its  instruction  numbered 
27.  This  instruction  was  upon  the  assump- 
tion of  risk  by  the  plaintiff.  Seven  Instruc- 
tions were  given  to  the  Jury  at  the  request  of 
appellant  stating  the  law  applicable  to  this 
defense,  and  the  twenty-seventh  instruction 
was  fully  covered  by  those  given. 

Api)ellant's  Instruction  numbered  23  was 
properly  refused  because  It  was  included  In 
its  Instruction  numbered  3  which  was  given. 

The  record  in  this  case  is  free  from  sub- 
stantial error,  and  the  Judgment  of  the  Ap- 
pellate Conrt  will  therefore  be  affirmed. 

Judgment  affirmed. 

C^RTWRIGHT,  HAND,  and  CARTER, 
33.  (dissenting).  To  admit  evidence  that  the 
only  child  of  the  plaintiff,  who  claimed  to 
have  lost  his  procreative  powers,  had  died, 
so  that  he  must  remain  childless  through  tlie 
fault  of  the  defendant,  was  serious  and  prej- 
udicial error,  and  we  think  the  objection  made 
to  that  class  of  testimony  preserved  the  ques- 
tion for  review. 

There  was  evidence  tending  to  prove  that 
the  Injury  resulted  from  the  negligence  of 
fellow  servants  of  the  plaintiff  in  handling 
the  wire,  and  we  think  the  defendant  was  en- 
titled to  an  Instruction  advising  the  jury  as 
to  the  law  on  that  subject,  and  that  the 
error  in  refusing  such  instructions  was  not 
obviated  by  referring  the  jury  to  the  declara- 
tion to  determine  the  nature  of  the  negli- 
gence charged. 
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BROADSTREETT  r.  HALL.    (No.  20.840.) 
(Supreme  Court  of  Indiana.   Feb.  22.   1907.) 

1.  Hastes    a5D    Servant  —  Ngoligerce   or 

SKBVAHT— iNJDBT  TO  TniBD  PebSOH— PbOX- 
IHATB  CAITSE. 

Where  defendant  directed  bis  eon  of  0,  who 
was  reckless  and  physically  nnable  to  manage 
horses,  to  carry  on  horseback  a  message  to  a 
costomer,  and  on  the  way  the  son  neslieently 
ran  over  plaintiff.  Who  was  riding  in  the  hiirfa- 
way,  her  injury  was  the  proximate  result  of 
defendant's   negligence. 

2.  Sajib— Complaint— SuFFiciEscT. 

A  complaint  alleging  that  defendant  negli- 
gently ordered  his  son  of  9  years  to  ride  a 
horse  and  carry  a  message  to  a  customer;  that 
defendant  knew  his  son  was  reckless,  inexperi- 
enced and  physically  unable  to  manage  horses; 
that  the  son  started  on  the  errand,  and  by  rea- 
son of  his  want  of  strength  and  skill  to  control 
the  horse  and  his  reckless  manner  of  riding, 
ran  over  plaintiff — charged  that  defendant's  neg- 
ligence, and  not  the  willful  acts  of  the  horse, 
was  the  proximate  cause  of  the  injury. 
8.  Saicb— NEauoEKCB  OF  Sebvart— Knowi.- 

BDOB  OP  MaSTEB. 

Evidence  that  defendant's  son  was  reckless 
In  the  manatrement  of  horses,  and  that  he  had 
frequently  ridden  recklessly  in  front  of  defend- 
ant's house  and  store  is  admissible  to  charge 
defendant  with  notice  that  his  son  is  incompe- 
tent to  be  sent  upon  the  highway  on  horseback. 
4,  Appeai.— Recobd — Conclusiveness. 

^Hiere  a  motion  and  afGdavit  in  a  bill  of 
exceptions  both  show  that  the  jury's  verdict 
read  "J  .500."  but  the  transcript  of  entry  of  the 
trial  court's  order  book  shows  "$1,500,"  the 
latter,  under  the  clerk's  certificate,  imports  ab- 
solute verity  and  cannot  be  contradicted  by  the 
bill  of  exceptions. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error.  {S  2S53.  28S6-2859.1 
6.  TBIA1>— iNSTBUCnONS— (jOBBECTIHO    Pbbvi- 

OUS  EBBONEOITS  iNSTBUCnONS. 

Where  the  court  instructed  that  the  agency 
must  be  determined  from  all  the  drcumstances 
of  the  case,  he  excluded  impertinent  evidence 
by  further  instructing  that  all  the  testimony, 
facts,  and  circumstances  in  the  case  bearing  on 
the  agency  should  be  considered. 

Appeal  from  Circuit  Court;  Montgomery 
County;  Jere  West,  Judge.' 

Action  of  Mary  M.  Hall  against  Alexander 
O.  Broadstreet  From  a  judgment  for  plain- 
tiff,  defendant  appeals.  Transferred  from 
Appellate  Court  under  section  1337J,  Bums' 
Ann.  St  1901.   Affirmed. 

Moore  Bros.,  C.  C.  Matson,  and  Crane  & 
McCabe,  for  appellant  8.  A.  Hays,  C  E. 
Akers,  and  N.  A.  Wbltaker,  for  appellee. 

JORDAN,  J.  Action  by  appellee  to  recov- 
er damages  for  personal  Injnries  snstained. 
The  cause  was  originally  Instituted  and  tried 
in  the  Putnam  circuit  court,  wherein  appellee 
recovered  a  Judgment  which,  on  appeal  to 
the  Appellate  Court,  was  reversed  by  reason 
of  certain  erroneous  rulings  of  the  trial  court. 
Broadstreet  v.  Hall,  32  Ind.  App.  122,  69 
N.  E.  415.  The  venne  of  the  action  was  sub- 
sequently changed  to  the  Montgomery  dr- 
eolt  cotirt  The  complaint  upon  which  the 
ciQse  was  tried  in  the  latter  court  consists 
of  two  paragraphs,  the  first  and  third.  The 
former^  having  been  amended.  Is  denomlnat- 

80N.a-10 


ed  the  amended  first  paragrapb  of  tbe  com- 
plaint The  answer  was  tbe  general  denial. 
There  was  a  trial  by  a  Jury.  No  evidence, 
however,  was  introduced  by  appellant.  A 
verdict  was  returned  in  favor  of  appellee, 
assessing  her  damages  at  $1,500,  and,  over 
appellant's  motions  for  a  venire  de  novo  and 
a  new  trial.  Judgment  was  rendered  on  the 
verdict  The  denial  of  these  latter  motions 
and  the  overruling  of  the  demurrer  to  the 
third  paragi-aph  of  the  complaint  are  tbe  er- 
rors assigned  and  relied  upon  for  reversal. 

Tbe  amended  first  paragraph  of  tbe  com- 
plaint abounds  in  repetitions  and  unnecessary 
averments.  The  following,  however,  may  be 
said  to  be  an  epitome  or  gist  of  tbe  facts 
therein  alleged.  On  April  15, 1S99,  one  Clyde 
Broadstreet  a  minor  of  tender  years,  son 
of  defendant  (appellant  herein)  was  living 
with  bis  said  father  as  a  member  of  his 
family  at  tbe  town  of  Cloverdale,  Putnam 
county,  Ind.  On  that  day  the  defendant  em- 
ployed his  said  son  to  convey  a  certain  mes- 
sage from  said  town  to  one  Harrison  Broad- 
street, who  resided  two  miles  distant  there- 
from. For  the  purpose  of  carrying  this  mes- 
sage the  defendant  furnished  and  supplied 
bis  son  with  a  horse  owned  by  him  (the  de- 
fendant), and  this  horse  was  ridden  by  the 
boy  on  that  occasion.  Tbe  horse  In  ques- 
tion was  difficult  to  control,  and  it  is  alleged 
that  defendant's  son  was  careless  and  negli- 
gent in  managing  and  controlling  the  horse 
which  defendant  furnished  him  to  use  and 
ride  upon  the  occasion  of  carrying  said  mes- 
sage; all  of  which  tbe  defendant  then  and 
there  well  knew.  Defendant's  son,  at  tbe 
instance  and  command  of  his  father,  rode  tbe' 
horse  In  question  for  the  purpose  of  carrying 
tbe  message  as  commanded  by  his  father  to 
the  person  to  whom  it  was  directed.  While 
In  the  performance  of  this  service  and  duty, 
and  within  the  scope  of  bis  employment  and 
agency,  be  rode  the  horse  along  a  public 
Iilghway  upon  which  the  plalntifl'  was  law- 
fully traveling  in  a  buggy.  Tbe  paragraph 
further  charges  that  on  said  occasion  the 
son.  In  the  performance  of  tbe  aforesaid 
service  and  business  for  bis  father,  negli- 
gently, carelessly,  and  recklessly  rode  and 
ran  said  horse  along  said  highway  over  and 
against  the  buggy  in  which  plaintiff  was 
traveling,  and  thereby  struck  her  and  threw 
her  out  of  the  buggy  upon  the  ground,  by 
reason  of  wlilcb  sbe  was  bruised  and  wound- 
ed and  permanently  injured  and  damaged, 
etc.  The  facts  alleged  In  the  third  paragraph 
may  be  summarized  as  follows:  On  April  15, 
1890,  defendant  negligently  ordered,  com- 
manded and  permitted  bis  son,  Clyde  Broad- 
street, of  the  age  of  nine  years,  who  was 
residing  with  bis  father  as  a  member  of 
tbe  family,  to  ride  a  horse  owned  by  tbe 
defendant  to  carry  a  message  for  tbe  defend- 
ant from  tbe  town  of  Cloverdale,  Putnam 
county,  Ind.,  to  one  Harrison  Broadstreet, 
who  resided  about  two  miles  distant  from 
said  town.    Said  Clyde  Broadstreet  was  In- 
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experienced  la  the  management  and  control 
of  horBes  and  did  not  have  the  strength  and 
skill  to  manage  and  control  hCH^es;  he  web 
reckless  and  carelees  In  the  management  and 
control  of  horses — all  of  which  was  at  the 
time  known  to  the  defendant  In  pursuance 
of  the  order  and  command  of  the  defendant, 
he  started  upon  bis  said  mission  of  convey- 
ing the  message  in  question,  and,  while  rid- 
ing said  horse  furnished  by  bis  father  along 
the  public  highway  in  a  careless  and  reckless 
manner,  be  met  the  plaintiff,  who  was  law- 
fully traveling  in  a  buggy  upon  said  high- 
way. It  Is  charged  or  alleged  that,  by  rea- 
son of  said  Clyde's  inability  and  want  of 
strength  and  skill  to  manage  and  control 
said  horse  on  which  he  was  riding,  he  rode 
and  ran  the  horse  into  and  against  the  bug- 
gy in  which  plaiDtiff  was  then  and  there 
traveling  on  said  highway,  and  thereby 
threw  her  out  of  said  vehicle  on  to  the 
ground,  by  reason  of  which  she  was  briiised 
and  wounded  to  such  an  extent  as  to  be 
permanently  injured  and  damaged,  etc.  The 
evident  theory  of  the  first  paragraph,  as  out- 
lined by  the  facts,  is  that  the  relation  of 
master  and  servant  existed  between  appel- 
lant and  bis  minor  son  at  the  time  of  the  ac- 
cident in  question  and  that,  therefore,  under 
a  well-settled  rule,  appellant  is  responsible 
for  the  negligence  of  his  said  servant  to 
which  the  injury  of  appellee  is  imputed. 
Tills  negligence,  as  shown,  was  committed 
by  appellant's  son  and  servant  within  the 
scope  of  the  employment  or  service  which 
be  was  performing  at  the  time  for  bis  fa- 
ther. The  third  paragraph  proceeds  upon 
the  theory  that  the  injuries  received  by  ap- 
pellee are  due  to  the  negligence  of  appellant, 
under  the  circumstances,  in  placing  bis  mi- 
nor son  in  the  control  and  management  of 
bis  horse  upon  the  occasion  and  for  the  pur- 
pose in  question  and  allowing  him  to  ride  the 
horse  along  the  public  highway  in  the  per- 
formance of  the  business  or  mission  upon 
which  he  sent  bim;  that  by  reason  of  the 
boy's  carelessness,  bis  youth,  and  inexperi- 
ence in  the  management  of  horses,  and  his 
want  of  strength  and  Inability  to  govern  the 
horse  at  the  time  in  question,  be  ran  Into 
appellee's  buggy,  and  threw  her  to  the 
ground,  thereby  injuring  her,  as  charged  in 
the  pleading. 

The  objection  urged  by  npi>ellant'8  counsel 
in  respect  to  the  insufficiency  of  the  third 
paragraph  of  the  complaint  Is  that  it  was 
the  willful  act  of  the  horse  which  is  averred 
to  have  injured  appellee,  and  that.  Inasmuch 
as  the  act  is  such  as  horses  do  not  usually 
commit,  the  paragraph  Is  bad  for  the  reason 
that  there  are  no  facts  to  show  that  the 
horse  which  appellee's  son  was  riding  at 
the  time  bad  any  disposition  or  propensity  to 
commit  such  acta  and  that  the  defendant 
bad  notice  of  such  disposition.  Counsel,  bow- 
ever,  certainly  misapprehend  the  facta  as 
they  are  averred  in  the  third  paragraph,  for 
*Ue  injuries  alleged  to  have  been  8u:iUiiued 


by  appellee  are  not  attributed  to  the  willful 
act  of  the  borse,  bat  the  charge  as  made  is 
that  appellant,  by  reason  of  the  youtb  of 
bis  son  and  bis  careless  and  reckless  habits 
and  bis  want  of  strength  and  skill  to  manage 
and  control  the  horse  in  question — ^wtaicb 
horse,  as  averred,  was  difficult  to  manage 
and  control,  all  of  which  facts  were  well 
known  to  appellant  at  the  time — was,  un- 
der the  circumstances,  guilty  of  negligence 
In  placing  his  son  in  charge  or  control  of  tbe 
borse  and  then  sending  him  out  upon  the 
public  bigbway  to  convey  the  message  to 
Harrison  Broadstreet,  as  he  was  directed 
and  commanded  to  do.  It  appears  that  by 
reason  of  his  inability  to  manage  and  con- 
trol the  borse  and  by  reason  of  the  careless 
and  reckless  manner  in  which  he  rode  th» 
horse  along  the  public  highway  upon  which 
appellee  was  traveling,  he  collided  with  tbe 
buggy  and  thereby  caused  the  injury  of  which 
she  complains.  That  appellant  must  be  re- 
garded as  guilty  of  negligence  under  tbe  cir- 
cumstances In  placing  his  son  in  control  of 
the  horse  and  sending  him  out  upon  the 
public  highway  is  manifest  In  Dunlap  v. 
Wagner,  85  Ind.  529,  44  Am.  Rep.  42,  thU 
court  said:  "We  assume  that  horses  require 
the  management  of  an  intelligent  person, 
in  reasonable  control  of  bis  mental  and  physic- 
al powers,  and  this  we  do  for  tbe  reason 
that  all  persons  are  presumed  to  know  the 
natural  and  ordinary  propensities  and  dispo- 
sitions of  such  animals."  It  Is  apparent  un- 
der the  facts,  that  the  injury  which  appellee 
received  was  the  natural'  and  proximate  re- 
sult of  appellant's  alleged  negligence.  It  Is 
a  maxim  of  the  law  that  a  person  must  be 
held  to  contemplate  the  probable  consequen- 
ces of  bis  own  act  It  is  true,  however,  that 
in  cases  of  this  kind  the  Injury  received  by 
the  complaining  party  must  be  such  as  tbe 
wrongdoer  might  have  reasonably  anticipat- 
ed or  foreseen,  but  It  Is  not  essential  that  It 
should  be  made  to  appear  that  tbe  precise  In- 
Jury  or  accident  which  did  occur  could  have 
been  anticipated  or  foreseen.  It  will  be  suf- 
ficient if  the  injury  resulting  from  the  wrong- 
ful act  is  such  as  was  usual  and  therefore 
might  have  been  expected.  Dunlap  v.  Wag- 
ner, supra,, and  authorities  there  cited.  Ap- 
pellant by  engaging  or  employing  bis  son  to 
carry  tbe  message  for  him  on  tbe  occasion  in 
question,  under  the  facts  and  the  law  appli- 
cable thereto,  must  be  held,  to  that  extent 
at  least,  to  have  creoted  the  relation  of 
master  and  servant  between  blm  and  bis  son, 
and  Is.  under  tbe  tblrd  paragraph  of  tbe 
complaint  responsible  In  damages  for  inju- 
ries resulting  from  tbe  inability  of  the  son 
to  properly  control  or  manage  the  horse,  or. 
under  tbe  first  paragraph  of  the  complaint, 
on  account  of  the  son's  negligence  in  riding 
the  borse  along  the  public  highway  while 
engaged  In  the  performance  of  the  business 
of  bis  father.  In  supi>ort  of  these  proposi- 
tions, see  the  following:  Teagarden  v.  Mc- 
Laughlin, 86    Ind.   178,   41   Am.   Bc^k.   832; 
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DuDlap  T.  Wagner,  snpra ;  1  Cooley  on  Torts 
(3d  Ed.)  p.  180;  Tiffany's  Persons  and  Do- 
mestic Relations,  {  120;  Schonler's  Domestic 
Relations,  {  263;  Lasbbrook  r.  Patten,  62 
Ky.  (1  Dnv.)  316;  Wood's  Master  and  Serv- 
ant, H  277  and  282 ;  1  Thompson  on  Negligence, 
f  529.  In  Lashbrook  v.  Patten,  supra,  the 
minor  son  of  the  defendant,  while  driving 
a  carriage  conveying  his  two  sisters  to  a 
picnic,  through,  or  on  account  of,  the  said 
son's  negligence,  the  carriage  which  he  was 
driving  at  the  time  ran  into  and  against  the 
vehicle  of  the  plaintiff,  in  which  the  latter 
was  traveling,  causing  bis  horse  to  become 
frightened,  to  "run  over"  and  break  the  car- 
riage and  throw  out  plaintiff's  daughter. 
The  carriage  driven  by  the  son  on  tliat  occa- 
sion belonged  to  the  father,  as  did  the  horses 
toy  which  It  was  drawn,  and  the  son  and 
his  sisters,  who  were  in  the  carriage  with 
him,  were  all  members  of  his  father's  family, 
and  the  son  was  driving  with  the  approbation 
of  the  father.  The  court,  in  that  case,  under 
the  facts,  held  that  the  son  must  be  regarded 
as  in  the  employment  of  his  father,  and 
therefore,  at  the  time  of  the  accident,  was  the 
servant  of  the  father,  and  the  latter  was 
liable  In  damages  for  the  son's  negligence 
upon  the  occasion  in  question.  Generally 
speaking,  the  law  regards  public  highways 
as  open  alike  to  travel  thereon  by  all  persons 
who  may  desire  to  exercise  that  right  sub- 
ject, however,  to  all  reasonable  conditions 
and  restrictions  that  may  be  imposed.  City 
of  Terre  Haute  v.  Kersey,  169  Ind.  300,  312, 
6i  N.  B.  469.  95  Am.  St  Rep.  298.  But  who- 
ever travels  over  and  along  a  public  high- 
way must  do  so  in  such  a  manner  and  with 
snch  care  as  is  consistent  with  the  rights 
and  safety  of  others  traveling  thereon,  and 
a  violation  of  this  duty  is  regarded  by  the 
law  as  negligence.  Appellant's  counsel  ear- 
nestly argue  that  in  this  case  he  is  not  liable, 
because  the  father  is  not  responsible  for  the 
torts  of  his  minor  child.  But  this  is  not  the 
question  with  which  we  have  to  deal.  It  is 
tme  that  a  father  Is  not  responsible  for  the 
torts  of  his  child,  due  to  the  negligence  or 
willful  act  of  the  latter,  merely  because  of 
the  relation  existing  between  parent  and 
child.  The  liability  of  the  father  does  not 
depend  upon  this  relation,  but  upon  the  rela- 
tion of  principal  and  agent,  or  master  and 
servant  and  is  governed  by  the  rules  appli- 
cable to  such  relation.  Or,  In  other  words, 
the  law  holds  the  father  liable  only  on  the 
same  grounds  that  be  would  be  responsible 
for  the  wrong  of  any  other  person;  that  is, 
that  he  directed  or  ratified  the  wrongful  act 
of  his  child  or  accepted  the  benefit  thereof, 
or  that  the  child  at  the  time  the  tort  was 
committed  was  engaged  In  i)erformlng  work 
or  service  for  the  father.  Teagarden  v.  Mc- 
T/aughlln,  supra;  1  Cooley  on  Torts  (3d  Ed.) 
p.  180;  Tiffany's  Persons  and  Domestic  Re- 
Intlons,  J  120;  Schonler's  Dom.  Relations,  § 
263.  In  view  of  these  weli-settled  prinolpies 
it    baa    been    held,    where    a    father    per- 


mitted his  infant  son,  11  years  old,  to  ride 
the  father's  horse,  that  the  father  was  not 
liable  for  an  Injury  resulting  from  the  negli- 
gence of  the  child,  while  using  the  horse.  In 
running  over  a  person,  for  the  reason  that 
the  wrongful  act  was  not  committed  with  the 
father's  consent  or  at  his  direction,  and  the 
son,  at  the  time,  was  not  performing  any 
act  for  the  father.  Smith  t.  Davenport  45 
Kan.  423,  26  Pac.  851,  11  L.  R.  A.  429,  23  Am. 
St  Rep.  737.  We  conclude  that  the  third 
paragraph  of  the  complaint  is  sufficient  on 
demurrer. 

The  evidence  In  the  case  establishes  the  fol- 
lowing facts:  On  the  15th  day  of  April,  1899, 
appellant  resided  in  the  town  of  Cloverdale, 
Putnam  county,  Ind..  and  was  engaged  In 
selling  implements  and  buggies.  Clyde  Broad- 
street  was  his  son,  a  boy  between  eight  and 
nine  years  old,  and  resided  wltb  his  father 
as  a  member  of  his  family.  Clyde  was  small, 
weighing  from  55  to  70  pounds,  and  was 
pliysically  weak.  He  appears  to  have  had 
a  disposition,  or  desire,  for  fast  riding.  At 
and  prior  to  the  time  of  the  accident  In  ques- 
tion, as  shown,  he  had  a  reputation  In  the 
community  or  neighborhood  in  which  he  lived 
for  running  and  riding  horses  in  a  reckless, 
careless,  and  dangerous  manner.  It  also  ap- 
pears that  be  frequently  rode  his  father's 
horse  up  and  down  Main  street  of  said  town 
in  front  of  his  father's  store  and  house 
and  that  said  riding  was  done  in  a  reckless 
manner  and  at  a  dangerous  speed.  There  Is 
evidence  to  show  that  appellant  was  aware 
of,  or  bad  knowledge  of,  the  reckless  and 
careless  manner  in  which  his  son  was  accus- 
tomed to  manage  and  ride  a  horse.  He  also 
knew  his  son's  inability,  by  reason  of  his 
physical  weakness,  and  age,  etc.,  to  properly 
manage  and  control  a  horse.  On  the  morning 
of  the  day  aforesaid  appellant  sent  his  said 
son  with  a  message  to  Harrison  Broadstreet 
who  lived  some  two  or  three  miles  distant 
from  the  town  of  Cloverdale,  to  Inform  him 
that  a  buggy  or  vehicle  which  he  had  purchas- 
ed or  ordered  through  appellant  had  been  re- 
ceived by  the  latter,  and  was  ready  for  deliv- 
ery. Appellant  directed  his  hired  man  to  catch 
and  saddle  the  horse  for  Clyde,  bis  son,  to  ride 
upon  the  occasion  In  question.  Clyde,  It  ap- 
pears, was  so  small  that  he  was  unable  to 
saddle  and  mount  the  horse,  and  this  serv- 
ice was  generally  performed  by  the  hired 
man.  Upon  this  occasion,  after  the  horse  was 
saddled,  appellant  placed  his  said  son  on  the 
horse  and  put  him  in  charge  of  it,  and  sent 
him  out  upon  the  highway  to  carry  said  mes- 
sage to  Harrison  Broadstreet,  as  he  had 
directed  his  son  to  do.  Clyde,  as  it  appears, 
on  the  occasion  rode  the  horse  to  the  place 
where  Harrison  Broadstreet  resided  and  de- 
livered the  message  appellant  had  sent  Aft- 
er dellverhig  this  message  he  started  on  his 
return  home,  riding  along  and  over  the  pub- 
lic highway,  which  was  the  proper  road  or 
route  for  him  to  use  in  going  and  returning. 
It  appears  that  on  bis  return  trip  he  ran  or 
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rode  tbe  hone  at  a  loira"  and  gallop,  whip- 
ping tbe  horse  all  the  way  along  the  high- 
way.  At  one  point  on  his  return  it  appears 
that  he  came  very  near  colliding  with  a  bug- 
gy In  which  an  old  man  named  Hood  was 
riding.  After  passing  Mr.  Hood  he  continued 
riding  at  the  SEune  rapid  gait,  galloping  and 
whipping  his  horse  and  urging  It  on  "faster 
and  faster,"  as  the  witness  testified.  Appel- 
lee, at  the  time  of  the  accident,  waa  return- 
ing to  her  home  from  CIOTerdale,  traveling 
over  the  public  highway  In  "an  open-top  bug- 
gy" which  was  driven  by  a  Miss  Foster,  who 
had  invited  appellee  to  ride  with  her.  Appel- 
lee and  her  companion  bad  traveled  along  tbe 
highway  In  the  buggy  about  one-half  mile 
when  they  met  Clyde  Broadstreet  on  his  re- 
turn trlp^  When  they  first  saw  him  he 
was  about  60  yards  beyond  them,  and  was 
riding  his  horse  at  full  speed,  as  fast  as 
the  horse  could  run.  Miss  Foster,  who  was 
driving  at  the  time,  turned  the  horse  hitched 
to  the  buggy  to  the  right  as  far  as  she  could, 
but  Clyde  did  not  slacken  his  speed,  nor 
did  he  do  anything  to  check  the  horse  which 
he  was  riding,  but  bore  down  upon  the  buggy 
In  which  appellee  was  traveling  at  the  time 
as  fast  as  the  horse  could  mn,  and  ran 
into  the  buggy  In  which  appellee  and  her 
companion  were  traveling.  The  horse  upon 
which  he  was  riding  struck  tlie  front  wheel 
of  tbe  buggy,  broke  It  and  also  broke  the 
shaft,  and  appellee  was  thereby  "knocked 
or  thrown  out"  of  the  vehicle  backwards 
and  seriously  bruised  and  wounded.  The 
injuries  which  she  received  at  the  time  are 
shown  to  be  serious  and  permanent  and 
greatly  Impair  her  ability  to  perform  labor 
or  domestic  duties.  She  has  been  rendered 
nervous  and  restless  and  suffers  much  pain. 
There  Is  no  evidence  to  show  that  she  was, 
at  the  time  of  the  accident,  guilty  of  con: 
trlbutory  negligence. 

Under  the  authorities  hereinbefore  cited, 
we  are  satisfied  that  the  evidence  sustained 
the  verdict  of  the  jury,  and  the  motion  of  ap- 
pellant, requesting  the  court  to  direct  the 
verdict  In  his  favor,  was  properly  denied. 
A  transcript  of  an  entry  from  the  trial 
court's  order  book,  showing  the  return  of 
the  verdict  of  the  jury.  Is  as  follows :  "Come 
Again  said  jury  In  charge  of  the  sworn  bail- 
iff aforesaid  and  by  their  foreman  present 
to  the  court  the  following  verdict:  'We, 
the  jury,  find  for  the  plaintiff  and  assess  her 
damages  in  the  sum  of  $1,500.  B.  B.  Rnsk, 
foreman.' "  As  previously  shown,  appellant 
nnsuccessfully  moved  for  a  venire  de  novo 
on  the  grounds,  first,  that  the  verdict  was 
«o  ambiguous  that  no  judgment  could  be 
tendered  thereon,  and  second,  that  no  dam- 
ages were  assessed  by  the  jury.  We  are  re- 
ferred by  appellant's  counsel  to  a  motion 
and  affidavit  In  support  thereof,  each  of 
which  is  embraced  In  the  bill  of  exceptions, 
and  shows  that  the  verdict  of  the  Jury,  as 
retomed  Into  court,  reads  as  follows:  "We, 
tbe  Jury,  find  (or  Uw  plaintiff  and  ttweaa  her 


damages  at  1,600,"  there  being  an  entire 
absence  of  any  dollar  mark.  But  this  (act 
Is  not  verified  by  the  order  book  entry  wbldi, 
under  the  certificate  of  tbe  clerk  of  the  lower 
court.  Imports  absolute  verity  and  cannot  b* 
contradicted  by  the  bill  of  exceptions  in  ques- 
tion on  the  motion  and  affidavit  therein  con- 
tained. The  entry  of  the  verdict,  which  the 
Clerk  has  transcribed  from  the  order  book 
and  certified  as  a  true  and  correct  entry, 
has  attached  Immediately  to  the  left  of  tha 
1,500  a  dollar  mark.  If  this  was  not  the 
condition  of  the  verdict  when  it  was  return- 
ed into  coiurt,  appellant  should  not  have  per- 
mitted the  clerk  to  have  transcribed  the  en- 
try of  the  verdict  from  the  order  book  witb 
the  dollar  mark  Immediately  preceding  the 
figures  1.500,  as  disclosed  by  the  order  book 
entry  herelnbeifore  set  out  It  follows  that 
there  Is  no  defect  In  the  verdict  as  it  ap- 
pears in  the  record  herein  and  the  motion 
for  a  venire  de  novo'  was  properly  denied. 

The  court  gave  to  the  jury  on  its  own  mo- 
tion seven  Instructions,  by  which  it  correctly 
and  fully  advised  the  jury  In  regard  to  the 
law  applicable  to  the  case.  Appellant  pre- 
sented a  request  for  twelve  additional  In- 
structions. Eight  of  these  were  given  by  the 
court,  bnt  numbers  2,  8,  10,  and  11  were  re- 
fused. When  the  Instructions  given  by  the 
court  on  Its  own  motion,  and  those  which 
It  gave  at  the  request  of  appellant,  are  con- 
sidered, we  perceive  no  room  for  further 
Instructions  In  behalf  of  appellant.  In  fact. 
It  may  be  said  that  the  Instructions  refused 
by  the  court,  so  far  as  they  are  correct,  were 
embraced  In  those  given  by  the  cbnrt. 

Appellant  assails  charge  No.  6  of  the  series 
of  Instructions  given  by  the  court  on  its  own 
motion.  By  this  charge  the  Jury  was  ln> 
formed  that  the  question  as  to  whether  ap> 
pellanf  8  son,  at  the  time  of  the  accident  com- 
plained of,  was  engaged  In  the  service  of 
defendant  and  acting  within  the  scope  of  his 
said  service  waa  a  question  of  fact  to  be  de- 
termined from  all  of  the  evidence  in  the  case. 
But,  In  determining  this  question,  the  court 
Informed  the  Jury  that  it  was  its  duty  to 
consider  all  of  the  evidence  of  the  wltnes.see 
upon  that  subject  together  with  all  of  the 
facts  and  circumstances  shown  to  exist  in 
the  case  which  had  any  bearing  upon  tbe 
question.  The  court  further  said  in  tbe 
charge  in  question  that  it  "waa  not  neces- 
sary that  agency  be  established  by  direct  or 
positive  proof,  but  It  may  be  established  by 
circumstantial  evidence."  Appellant  criticis- 
es that  part  of  the  charge  which  stated  to 
the  jury  that  the  question  was  to  be  de- 
termined  from  all  of  the  evidence  In  the  case. 
Possibly  this  statement  standing  alone,  migUt 
be  open  to  appellant's  criticism  that  the  jury 
was  thereby  given  to  understand  that  It  In 
the  ^determination  of  tbe  question  as  to 
whether  the  defendant's  son,  at  the  time  of 
the  accident,  was  engaged  In  the  employ- 
ment or  service  of  the  defendant  might  con- 
sider all  tbe  evldgDce  In  tb«  case^  refarOlea* 
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of  Its  pertlnoice  or  bearing  on  that  question, 
but  the  court,  In  that  part  of  the  charge  Im- 
mediately following,  expressly  stated  to  the 
Jury  that  In  determining  the  question,  it  was 
Its  duty  to  consider  all  of  the  evidence  upon 
that  subject,  together  with  all  of  the  facts 
and  circumstances  shown  to  exist  in  the  case 
which  had  any  bearing  thereon.  Certainly 
the  Jury  must  have  understood  from  this  lat- 
ter statement  that,  in  determining  the  ques- 
tion involved,  it  must  consider  only  such  evi- 
dence as  was  pertinent  to  or  had  a  bearing 
upon  the  question. 

Complaint  is  made  of  the  admission  of  cer- 
tain evidence  to  show  that  appellant's  son, 
in  the  neighborhood  in  which  he  resided,  was, 
at  and  prior  to  the  time  in  controversy,  gen- 
erally reputed  to  be  careless  and  reckless  in 
managing  and  riding  borses.  Complaint  is 
also  made  I)ecau8e  the  court  permitted  wit- 
nesses to  testify  that  prior  to  the  time  of 
such  accident  they  had  frequently  seen  ap- 
pellant's son  riding  in  a  reckless  and  careless 
manner  along  Main  street  in  the  town  of 
CIOTerdale,  in  front  of  appellant's  house  and 
place  of  business.  His  riding  on  these  oc- 
casions was  BO  reckless  and  careless  as  to 
attract  attention  of  persons  on  the  street 
The  evidence  In  question  as  to  appellant's 
son's  reputation  was  admissible  to  charge  ap- 
pellant with  knowledge  or  notice  of  his  son's 
careless  and  redcless  manner  of  riding  and 
controlling  horses,  and  therefore  of  bis  in- 
competency for  that  reason  to  be  intrusted 
with  the  control  and  management  of  the 
horse  at  the  time  appellant  sent  him  upon 
the  errand  or  mission  in  question.  1  Wig- 
more  on  Evidence,  f  249,  and  authorities 
there  cited:  Western  Stone  Co.  v.  Wbalen, 
1.51  111.  4T2,  38  N.  E.  241,  42  Am.  St  R^. 
244;  6  Thompson  on  Negligence,  8  778;  Wood 
on  Master  and  Servant  §  421;  1  Shear- 
man and  Redfleld  on  Negligence,  {  191.  The 
specific  acta  of  appellant's  son's  reckless 
and  careless  riding  at  the  time  and  place 
testified  to  by  the  witnesses  were  also  ad- 
missible for  the  same  purpose  of  charging 
appellant  with  knowledge,  or  notice,  of  bis 
sod's  incompetency  to  control  or  manage  the 
horse  at  the  time  he  employed  him  to  serve 
in  carrying  the  message.  Pittsburgh,  etc., 
R.  Co.  v.  Ruby,  38  Ind.  294,  10  Am.  Rep.  IH ; 
City  of  Delphi  v.  Lowery,  74  Ind.  520,  39  Am. 
Rep.  98.  The  trial  court  at  the  time  the 
evldMice  in  question  was  received,  by  an  in- 
struction to  the  Jury  limited  the  considera- 
tion thereof  by  that  body  to  the  legitimate 
purpose  for  which  it  was  introduced.  There 
was  no  error  In  admitting  the  evidence  In 
question. 

Other  minor  points  are  discussed  by  appel- 
lant's counsel  relative  to  the  Introduction  of 
evidence.  These  rulings  of  the  court  we  have 
considered,  but  discover  no  error  therein. 

There  being  no  available  error  presented 
by  the  record,  the  Judgment  is  therefore  af- 
firmed. 


068  Ind.  tsn 

STIMSON  V.  ROUNTREB  et  al.  (No.  20,791.) 
(Supreme  Court  of  Indiana.     Feb.  21,  1907.) 

On  petition  for  rehearing.  Petition  over- 
ruled. 

For  former  opinion,  see  78  N.  B.  331. 

PER  CURIAM.  Appellees'  counsel  have 
supported  their  petition  for  a  rehearing  with 
an  able,  earnest  and  forcible  argument  and 
we  have  again  considered  the  questions  involv- 
ed. It  was  the  declared  intention  of  the  tes- 
tatrix to  vest  In  Lucy  Stimson  an  absolute 
title  to  the  $3,000.  This  purpose  is  expressed 
in  clear  and  apt  words  of  well-known  and  fix- 
ed signification.  Having  intentionally  cloth- 
ed the  object  of  her  bounty  with  a  complete 
and  absolute  title,  the  testatrix  could  not 
preserve  that  dominant  purpose,  and  at  the 
same  time  subjoin  Incompatible  provisions. 
We  are  accordingly  still  of  opinion  that  this 
will  falls  within  the  classification  to  which 
it  was  assigned  in  the  original  opinion,  and 
that  the  provisions  of  tbe  will  attempting 
to  dispose  of  so  much  of  the  bequest  as  may 
remain  upon  the  death  of  tho  legatee  must 
be  held  void  for  repugnancy. 

The  petition  is  overruled. 

an  Ind.  163) 
STATE  V.  HAZZARD.    (No.  20,934.) 
(Supreme  Court  of  Indiana.     Feb.  19,  1907.) 

1.  FOBQBBT— NATUBE  OF  INSTBUMKNT  FOBGED. 

Where  a  subscription  paper  is  li§aded  with 
merely  the  title,  character,  authorship,  and  price 
of  a  book,  followed  by  the  word  ''subscribers," 
a  name  written  under  "subscribers"  clearly  im- 
ports a  promise  to  take  a  copy  of  the  book 
and  pay  the  price  indicated,  and  constitutes  a 
"Vriting  obligatory"  or  "instrument  in  writing" 
within  the  meaning  of  Barns'  Ann.  St  1901, 
{  2354,  defining  forgery. 

2.  SAMK— STATUTORY  PbOVISIONS. 

Where  an  affidavit  filed  August  20,  1906, 
charged  forgery  in  January,  1905,  it  based  tbe 
prosecution  on  section  2354,  Burns'  Ann.  St 
1901,  because  the  public  offense  statute  of  1905, 
defining  and  punishing  forgery,  but  providing 
against  interference  with  prosecution  of  acts 
committed,  was  passed  after  January  of  that 
year. 

Appeal  from  Circuit  CJourt  Henry  County; 
John  M.  Morris,  Judge. 

George  Hazzard  was  charged  with  forgery, 
and  on  his  motion  the  affidavit  was  quashed. 
The  state  appeals.    Reversed  and  remanded. 

George  M.  Barnard,  Pros.  Atty.,  0.  W. 
Miller,  Atty.  Gen.,  N.  C.  Geake,  H.  M.  Dow- 
llng,  and  C.  O.  Hadley,  for  the  State.  Fork- 
ner  &  Forkner,  for  appellee. 

JORDAN,  J.  An  affidavit  was  filed  in  the 
lower  court  on  August  20,  1906,  charging  ap- 
pellee with  having  committed  the  crime  of 
forgery.  Tbe  affidavit  among  other  things, 
charges  that  George  Hazzard,  In  tbe  county 

of  Henry,  and  state  of  Indiana,  on  the 

day  of  January,  1905,  unlawfully,  feloniously. 
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falsely,  and  fraudulently  did  make,  forge,  and 
counterfeit  a  certain  order,  subscription,  and 
writing,  purporting  to  have  been  made  and 
executed  by  one  Nelson  Alien  to  said  Greorge 
Hazzard  for  the  subscription  order,  sale  and 
delivery  by  said  Hazzard  of  certain  goods, 
chattels  and  property  to  said  Nelson  Allen. 
The  "false,  forged,  and  counterfeit  order,  avib- 
scription  and  writing"  in  question  Is  Incor- 
porated in  the  affidavit,  and  Is  as  follows: 
"History  of  Henry  County,  Indiana.  Military 
Edition.  Fully  Illustrated.  By  George  Haz- 
zard. Two  volumes.  $10.00.  Subscribers: 
Nelson  Allen;  post-office  address,  Mooreland, 
Indiana."  On  motion  of  appellee,  the  affida- 
vit was  quashed,  and  Judgment  was  rendered 
that  he  be  discharged  and  go  hence  without 
day.  The  state  appeals,  and  predicates  er- 
ror on  the  ruling  of  the  court  In  quashing  the 
affidavit. 

The  offense,  as  charged,  was  committed 
prior  to  the  passage  of  the  public  ofFense  stat- 
ute of  1905,  wherein,  under  the  provisions  of 
section  676  of  that  act  (Laws  1905,  p.  750,  c. 
169),  the  crime  of  forgery  Is  defined,  and  the 
punishment  therefor  provided.  By  section 
699  of  the  public  offense  act  of  1905,  it  Is  de- 
clared that  "all  laws  within  the  purview  of 
this  act  are  hereby  repealed ;  but  this  repeal 
shall  not  affect  any  prosecutions  pending  or 
offenses  heretofore  committed  under  existing 
laws,  and  sach  prosecutions  and  offenses 
shall  be  continued  and  prosecuted  to  a  final 
determination  as  if  this  act  had  not  passed." 
Consequently  this  prosecution  must  be  regard- 
ed as  based  upon  section  2354,  Bums'  Ann.  St 
1901,  in  force  at  the  time  the  offense  in  ques- 
tion is  alleged  to  have  been  committed.  Miller 
V.  State,  165  Ind.  666,  76  N.  B.  245.  This  sec- 
tion, among  other  things,  provides  as  follows: 
"Whoever  falsely  makes  or  assists  to  make, 
defaces,  destroys,  alters,  forges,  counterfeits, 
prints,  or  photographs,  or  causes  to  be  falsely 
made,  defaced,  destroyed,  altered,  forged, 
counterfeited,  printed,  or  photographed,  any 
record  or  authentic  matter  of  a  public  nature, 
deed,  will,  codicil,  lease,  bond,  covenant, 
writing  oWgatwy,  bank  bill  or  note,  check, 
bill  of  exchange,  or  any  acceptance  or  In- 
dorsement of  any  bill  of  exchange,  promissory 
note  for  the  payment  of  money  or  other  prop- 
erty ;  or  any  post-note,  acquittance,  or  receipt 
either  for  money  or  property ;  or  any  acquit- 
tance, release,  or  discharge  of  any  debt,  ac- 
count, action,  suit,  demand,  or  other  thing, 
real  or  personal;  or  any  order,  warrant,  or 
request  for  the  payment  of  money,  •  •  • 
or  any  other  instrument  of  writing,  with  in- 
tent to  defraud  any  person,  body  politic  or 
corporate,  ♦  ♦  *  shall  be  Imprisoned,"  etc. 
(Our  italics.)  Appellee  has  wholly  neglected 
to  file  a  brief  or  present  any  argument  what- 
ever in  support  of  the  decision  of  the  lower 
court,  apparently  assuming  that  this  appeal 
is  of  no  concern  to  him.  The  only  informa- 
tion which  we  have  in  respect  to  the  ground 
upon  which  the  court  held  the  affidavit  in- 
sufficient is  that  furnished  by  the  brief  for 


the  state,  wherein  it  Is  stated  that  the  lower 
court  held  that  the  subscription  paper  set  out 
In  the  affidavit  did  not  constitute  such  a  writ- 
ing obligatory  as  to  make  the  forging  thereof 
a  criminal  offense  under '  the  statute.  We, 
however,  consider  the  paper  or  writing  in 
question  as  one  coming  within  the  provisions 
of  the  statute  defining  forgery.  It  purports 
on  its  face  to  be  a  subscription  paper  for  the 
history  of  Henry  county,  Ind.,  by  George  Haz- 
zard, military  edition,  fnlly  illustrated,  in  two 
volumes;  price  $10.  Underneath  the  word 
"subscribers"  appears  the  name  of  Nelson  Al- 
len, whose  post-office  address  Is  given  as 
Mooreland,  Ind. 

The  term  "subscriber"  has  a  well-under- 
stood meaning.  Webster's  International  Dic- 
tionary defines  It  as  follows:  "One  who  sub- 
scribes ;  one  who  contributes  to  an  undertak- 
ing by  subscribing;  one  who  enters  his  name 
for  a  paper,  book,  map  or  the  like."  The 
same  authority  defines  the  word  "subscribe" 
as  follows:  "To  sign  one's  name  to  a  letter 
or  other  document ;  to  give  consent  to  some- 
thing written  by  signing  one's  name,  hence,  to 
assent;  to  agree;  to  set  one's  name  to  a 
paper  in  token  of  a  promise  to  give  a  certain 
sum ;  to  enter  one's  name  for  a  newspaper, 
book,  etc."  See,  also,  definition  of  the  term 
"subscribe"  in  Anderson's  Law  Dictionary. 
The  paper  upon  its  face  must  be  regarded  as 
a  written  subscription  for  the  work  or  his- 
tory therein  mentioned.  No  particular  for- 
mality was  requisite.  Any  form  or  statement 
by  which  an  Intent  to  effect  an  agreement  or 
contract  of  subscription  appears  will  be  suffi- 
cient. Dupee  V.  Chicago,  etc.,  Co.,  117  Fed. 
40,  54  G.  G.  A.  426.  The  name  of  Nelson  Al- 
len thereto,  written  beneath  the  word  "sub- 
scribers," If  genuine,  would  clearly  import  a 
promise  or  agreement  by  him  to  take  a  copy 
of  the  book  or  work  and  pay  therefor  the 
fixed  price  of  $10.  Had  an  action  thereon 
been  Instituted  on  this  writing  against  Nelson 
Allen,  the  latter  could  not  have  relied  on  a 
mere  Inspection  of  the  face  of  the  paper  to 
establish  its  Invalidity  or  want  of  blndhig  force 
or  effect ;  but  would  have  been  compelled  to 
bring  forward  under  his  answer  extrinsic 
facts  to  show  Its  Invalidity.  While  It  Is  true 
that  a  forged  instrument  must  disclose  upon 
Its  face  that  it  Is  of  some  legal  effect,  never- 
theless it  will  be  sufficient  if  the  legal  valid- 
ity thereof  be  apparent  only,  and  not  real. 
Neither  Is  it  essential  that  it  should  appear 
to  be  a  perfect  instrument.  The  rule  Is  well 
settled  tJjat,  If  upon  inspection  of  the  docu- 
ment or  paper  alleged  to  have  been  forged. 
It  appears  as  a  matter  of  law  to  be  void  upon 
Its  face,  then,  under  the  circumstances,  the 
accused  will  be  relieved  of  the  charge  of 
forgery,  for  such  an  Instrument  or  paper.  In 
the  eye  of  the  law,  has  no  tendency  to  de- 
fraud, and  consequently  cannot  be  the  subject 
of  forgery.  In  support  of  the  legal  proposi- 
tions which  we  herein  assert  see  Rudlcel  v. 
State,  111  Ind.  595,  13  N.  E.  114 ;  Garmire  v. 
State,  104  Ind.  444,  4  N.  E.  64;    People  ▼. 
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Munroe,  100  Cal.  664,  35  Pac.  326,  24  L.  R.  A. 
33,  38  Am.  St  Rep.  323 ;  Gordon  v.  Common- 
wealth,  100  Va.  823,  41  S.  E.  746,  57  L.  R.  A. 
744;  King  v.  State,  42  Ter.  Or.  R.  108.  67 
S.  W.  840,  96  Am.  St  Rep.  792;  2  BisUop's 
Criminal  Law  (7tb  Ed.)  f§  533,  541,  644;  13 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  1088. 

It  has  been  affirmed  and  reaffirmed  by  the 
anthoritles  that  the  crime  of  forgery  may.  at 
common  law,  be  predicated  upon  any  writing 
which.  If  genuine,  might  operate  as  the  foun- 
dation of  a  person's  liability  or  the  evidence 
of  bis  right  Shannon  t.  State,  109  Ind.  407, 
and  authorities  there  cited.  When  tested  by 
the  principles  announced  by  the  authorities 
hereinbefore  cited.  It  is  manifest  we  think, 
that  the  Instrument  of  writing  in  question  la 
one  upon  which  forgery  may  be  predicated. 
It  does  not  appear  upon  Its  face  to  be  Invalid ; 
but  on  the  contrary  is  impressed  with  legal 
efficacy,  for  It  purports  or  professes  to  create 
a  binding  pecuniary  liability  or  obligation 
against  Allen,  whose  signature  thereto  Is 
charged  to  have  been  forged.  Oarmlre  ▼. 
State,  supra.  It  must  under  the  circumstan- 
ces, be  regarded  as  coming  wittaln  the  enu- 
meration and  meaning  of  the  statute  as  a 
"writing  obligatory"  or  "instrument  of  writ- 
ing." It  has  words  or  language  and  charac- 
ter sufficiently  indicative  of  an  agreement  or 
obligation  to  make  it  an  instrument  or  paper, 
the  false  execution  of  which  might  prejudice 
the  rights  of  others.  It  is  only  where  the 
instrument  of  writing,  which  is  the  subject 
of  the  alleged  forgery,  is  upon  its  face  of  no 
apparent  legal  efTect,  that  it  is  rendered  nec- 
essary for  the  Indictment  or  affidavit  to  allege 
extrinsic  facts  which  are  sufficient  to  disclose 
the  fraudulent  tendency  of  such  Instrument 
of  writing.  Stewart  v.  State,  113  Ind.  505, 
Id  N.  E.  186.  But  the  instrument  herein  in- 
volved, for  the  reason  heretofore  shown,  does 
not  fall  within  this  class. 

We  conclude  that  the  forging,  as  alleged, 
by  the  accused  of  the  paper  or  Instrument  of 
writing  herein  involved,  constituted  a  viola- 
tion of  the  statute,  and  therefore  the  court 
erred  in  sustaining  the  motion  to  quash  the 
affidavit  for  which  error  the  Judgment  is  re- 
versed, and  the  cause  remanded,  with  instruc- 
tions to  the  lower  court  to  overrule  said  mo- 
tion, and  for  further  proceedings. 


(ISS  Ind.  669) 

SANASACK  V.  ADER  et  aL     (No.  20,900.  )i 

(Supreme  Court  of  Indiana.     Feb.  20,  1907.) 

INTOXICATINO  LlQUOBS  —  LICENSES  —  REUOH • 

BTBAHCES— Statutes. 

An  applicant  for  a  iiqnor  license,  who  ap- 
peals from  a  decision  of  the  l>oard  of  commis- 
lioners  denying  the  application  on  finding  that 
a  remonstrance  against  the  granting  of  tlie 
license  U  sufficient  within  Bums'  Ann.  St  1901. 
I  7276  et  seq.,  has  the  right  to  a  trial  in  the 
circuit  court  on  the  issue  raised  before  the 
board,  and  a  supplemental  remonstrance  filed 
nnder  Acts  1905,  p.  7.  c.  6,  adopted  pending 
the  appeal,  and  providing  for  the  filing  of  re- 

'  RebearInK  denied. 


monstrances  against  all  applicants,  and  thereby 
rendering  it  unlawful  to  grant  a  license  to  any 
applicant  cannot  be  considered. 

Appeal  from  Circuit  Court  Benton  Coun- 
ty; Jos.  M.  Rabb,  Judge. 

Proceedings  by  George  Sanasack  against 
Frank  Ader  and  others  to  procure  a  liquor  li- 
cense. From  a  Judgment  of  the  circuit  court 
dismissing  the  application,  applicant  appeals. 
Affirmed  by  the  Appellate  Court  and  cause 
transferred  from  the  Appellate  Court  to  the 
Supreme  Court  under  Burns'  Ann.  St  1901, 
{  1337J,  subd.  2.  Reversed,  and  new  trial 
ordered. 

For  opinions  of  the  Appellate  Court,  see  78 
N.  E.  675,  and  79  N.  E.  457. 

John  F.  McHugb  and  C.  E.  Thompson,  for 
appellant    E.  G.  Hall,  for  appellees. 

GILLETT,  J.  Appellant  gave  notice  by 
publication  of  his  Intention  to  apply  to  the 
board  of  commissioners  of  the  county  of 
Benton,  at  its  Febliiary  term,  1905,  for  a  li- 
cense to  retail  intoxicating  liquors  in  the 
town  of  Fowler.  More  than  three  days  be- 
fore said  term,  a  remonstrance  was  filed 
with  the  auditor,  purporting  to  be  signed  by 
a  majority  of  the  legal  voters  of  the  town- 
ship in  which  said  town  Is  situate,  against 
the  granting  of  such  license.  The  matter 
coming  on  for  bearing  at  said  term,  the 
board  found  that  the  remonstrance  was  sign- 
ed by  a  majority  of  such  voters,  and  there- 
upon entered  an  order  dismissing  appellant's 
petition.  From  this  Judgment  he  appealed. 
On  the  16tb  day  of  June,  1905,  while  said 
cause  was  pending  In  the  Benton  circuit 
court,  five  of  said  remonstrators  made  appli- 
cation for  leave  to  file,  as  a  supplemental 
remonstrance  in  said  cause,  a  remonstrance 
against  the  granting  of  a  license  to  sell  in- 
toxicating liquors  to  any  person  in  said  town- 
ship, which  remonstrance.  It  was  alleged, 
was  filed  with  the  auditor  more  than  three 
days  before  the  June  session  of  said  board, 
and  upon  which  it  was  charged  that  the 
board,  at  said  session,  bad  adjudicated  that 
It  was  signed  by  a  majority  of  the  legal  vot- 
ers of  said  township.  Upon  leave  of  court 
the  so-called  supplemental  remonstrance  was 
filed,  and  the  motion  of  appellant  to  strike 
it  out  and  his  subsequent  demurrer  thereto 
for  want  of  facts  were  eacb  overruled.  On 
issues  made  as  indicated,  the  cause  was  tried 
by  the  court  and,  upon  request,  the  court 
found  the  facts  specially  and  stated  Its  con- 
clusions of  law  thereon.  The  findings  o.' 
fact  show  that  appellant  has  the  requisite 
qualifications  to  obtain  a  license,  and  the 
further  findings  are  but  an  amplification  of 
the  facts  concerning  the  second  remon- 
strance, and  of  the  action  of  the  board  there- 
on. Two  conclusions  of  law  were  stated, 
each  being  to  the  effect  that  appellant  Is  not 
entitled  to  the  license  applied  for.  The  er- 
rors assigned  are  sufficient  to  raise  all  ques- 
tions. 
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Appellees*  connsel  argues  at  length  con- 
cerning the  authority  of  the  General  Assem- 
bly to  regulate  or  to  prohibit  the  sale  of  In- 
toxicating liquors  to  be  drunk  as  a  beverage; 
but  as  the  license  law  of  1875  (section  7276 
et  seq.,  Bums'  Ann.  St  1901)  gives  the  rl^bt 
to  apply  for  such  a  license,  while  provision 
Is  made,  both  by  said  act  and  by  subsequent 
statutes,  for  a  remonstrance,  the  question 
arises,  not  as  to  what  the  law-making  power 
may  do  in  the  premises,  but  as  to  what  It 
has  done.  It  is  true  that  while  this  cause 
was  pending  in  the  circuit  court  there  went 
into  force  what  Is  known  as  the  "Moore 
Amendment"  to  the  Nicholson  Law  (Acts 
1905,  p.  7,  c.  e,  §  1 ;  section  72831,  Bums'  Ann. 
St  1905),  but  we  cannot  assert  the  right  to 
file  the  new  remonstrance  merely  on  the 
ground  that  there  was  no  opportunity  to  file 
it  at  the  Pebraary  term  of  the  board  of  com- 
missioners, for  it  is  a  question  of  fitting  tbe 
Moore  amendment  Into  tbe  procedure,  and  It 
Is  to  be  observed  that  so  to  hold  would  re- 
quire us,  by  a  parity  of  reasoning,  to  admit 
that  In  all  cases  hereafter  arising  It  would 
at  least  be  within  the  discretion  of  the  court 
to  permit  a  remonstrant  to  bring  forward  a 
cause  of  objection  by  way  of  remonstrance 
that  had  accrued  after  the  cause  had  passed 
out  of  tbe  jurisdiction  of  the  board  of  com- 
missioners. Neither  the  right  to  apply  for 
a  license,  nor  the  right  by  remonstrance  to 
oppose  the  licensing  of  the  traffic,  can  be 
said  to  be  other  than  a  derivative  right; 
both  are  In  the  nature  of  privileges  which 
flow  to  the  parties  as  the  result  of  provi- 
sions made  by  the  law-making  power  in  deal- 
ing with  the  complexities  of  government. 
There  is  nothing,  therefore,  which  should 
call  for  either  a  restricted  or  a  liberal  con- 
struction of  any  of  the  provisions  of  statute 
which  are  Involved. 

A  remonstrance  against  tbe  traffic,  ac- 
cording to  the  act  of  1005,  Is  addressed  to 
the  board  of  commissioners,  and  the  only 
check  which  the  act  imposes,  so  far  as  Its 
express  terms  are  concerned,  is  upon  the 
power  of  the  board.  It  would,  therefore, 
seem  to  be  reasonable  that  we  should  assume 
that  it  was  tbe  legislative  intent  that  the  re- 
monstrance should  actually  confront  the  ap- 
plicant when  he  applies  for  a  license.  The 
right  of  either  party  to  appeal  from  tbe  order 
of  the  board  is  derived  from  another  provi- 
sion of  statute,  and  It  stands  deeply  im- 
pressed with  tbe  adjudications  of  this  court 
as  to  the  subsequent  procedure.  While  it 
Is  true  that  cases  originating  before  the 
board  of  commissioners  stand  for  trial  de 
novo  on  appeal,  yet  it  Is  a  rule  which  has 
been  generally  applied  in  analogous  proceed- 
ings that,  with  the  exception  of  objections 
going  to  the  Jurisdiction,  no  question  can  be 
raised  or  tried  on  appeal  which  was  not  pre- 
sented before  the  board  of  commissioners. 
Strayer  v.  Taylor,  163  Ind.  230,  69  N.  B.  145, 
and  cases  cited;  Strebin  v.  Lavengood,  163 
Ind.  478,  71  N.  B.  494.    In  Metty  v.  Marsh, 


124  Ind.  18,  24,  28  N.  B.  702,  It  was  said, 
relative  to  the  right  to  file  a  remonstrance  In 
the  circuit  court  against  the  establishment 
of  a  gravel  road:  "It  has  been  so  often  ad- 
judicated in  this  court,  in  cases  analogons 
to  this,  that  no  matter  not  put  in  issue  be- 
fore the  board  of  commissioners  can  be  tried 
on  appeal  to  the  circuit  court;  that  but  little 
can  be  said  In  elaboration  of  the  principle." 
It  was  said  by  Elliott  J-.  in  Budd  ▼.  Reidel< 
bach,  128  Ind.  145,  27  N.  E.  849,  concerainfiT 
a  proceeding  to  establish  a  public  dltcb, 
commenced  before  the  board  of  commission- 
ers: "It  has  been  again  and  again  decided 
In  this  class  of  cases  that  only  such  objec- 
tions can  be  relied  on  in  the  circuit  court 
as  are  properly  presented  to  the  board  of 
commissioners."  Authority  Is  not  wanting, 
however,  concerning  the  nature  of  the  issue 
to  be  tried  on  appeal  in  applications  for  a  li- 
cense to  sell  intoxicating  liquors.  In  Miller 
T.  Wade,  68  Ind.  91,  it  was  held  that  upon 
the  withdrawal  of  a  sole  remonstrant  in  the 
circuit  court  It  was  not  competent  to  permit 
another  voter  to  appear  and  file  a  remon- 
strance. In  passing  on  the  question  it  was 
said:  "We  think  the  court  erred  in  permit- 
ting the  appellee  to  become  a  party  as  a  re- 
monstrant, after  tbe  case  was  appealed  to 
tbe  circuit  court  and  while  pending  therein. 
The  act  does  not  contemplate  any  such  prac- 
tice; indeed,  there  is  no  law  to  authorlise  it 
The  remonstrance  must  be  filed  before  tbe 
board  of  commissioners."  In  List  v.  Pad- 
gett 96  Ind.  126,  128,  this  holding  was  reaf- 
firmed. "  In  the  latter  case  the  court,  refer- 
ring to  the  provision  of  section  5314,  Rev. 
St  1881,  for  the  filing  of  a  remonstrance, 
said:  "There  Is  no  other  provision  authoriz- 
ing a  remonstrance  in  such  cases,  and  It  Is 
manifestly  intended  that  the  remonstrance 
shall  be  presented  to  the  board  of  commis- 
sioners." These'  cases  have  been  followed  in 
a  number  of  Instances.  See  Fletcher  t. 
Crist  139  Ind.  121,  38  N.  E.  472;  Head  v. 
Doehleman,  148  Ind.  145,  46  N.  E.  585;  Gates 
T.  Haw,  150  Ind.  870.  50  N.  E.  299. 

We  know,  of  no  theory  on  which  the  rul- 
ing of  the  court  below  could  be  upheld,  un- 
less the  view  were  to  be  accepted  that  by  an 
ex  parte  adjudication  by  tbe  board  concern- 
ing tbe  sufficiency' of  tbe  remonstrance,  the 
territory  becomes  an  abstinent  township,  so- 
that  all  right  to  a  further  hearing  was  cut 
oft.  This  court  has  recently  held,  however, 
that  tbe  effect  of  the  Moore  amendment  is 
not  to  suspend  the  right  of  a  person  to  apply 
for  a  license,  where  there  has  been  an  at- 
tempted general  adjudication  by  tbe  board 
as  to  tbe  validity  of  the  remonstrance,  but 
that  In  each  and  every  proceeding  to  obtain 
a  license,  the  remonstrance  against  the  traf- 
fic is  by  force  of  law  drawn  into  tbe  cause, 
and  that  the  right  Is  open  to  each  applicant 
to  a  bearing  upon  the  remonstrance.  Cain 
V.  Allen  (Ind.  Sup.)  79  N.  E.  201.  Adherlnr 
to  this  holding.  It  follows  that  this  case  is 
not  one  In  which  It  can  be  said  that  a  cause 
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kaa  mperreDed  which  has  deinlTed  the  board 
for  two  yean  of  aathorlty  to  act  on  appllea- 
tloiM  for  a  licenae,  thereby  creating  an  ob- 
jection which  could  be  said  to  go  to  the  lo- 
rladlctlon  over  the  subject-matter.  On  the 
contrary,  the  effect  of  aaid  decision  la  to 
give  the  right  of  remonstrance  its  proper 
place  as  a  component  part  of  the  procedure 
relative  to  the  granting  of  licenses  to  sell  in- 
toxicating liquors,  and,  this  established,  pri- 
or decisions  settle,  as  we  have  shown,  the 
right  of  the  applicant  to  Insist  that  upon  ap- 
peal from  the  board  his  application  tot  a  li- 
cense shall  not  for  the  first  time  be  challeng- 
ed by  an  entirely  new  remonstrance.  An 
examination  of  the  record  shows  that  the 
cause  was  tried  on  a  wrong,  theory,  and  we 
are  therefore  of  opinion  that  a  new  trial 
aboald  be  awarded. 

Judgment  reversed,  with  an  order  to  grant 
a  new  trial,  and  to  strike  the  supplemental 
remonstrance  from  the  flies. 


act  Ind.  ISO) 

ARNETT.  CSty  Controller  of  City  of  Eokomo, 

▼.  STATE  ex  rel.  DONOHUB.    (No. 

aO,74S.) 

(Sopreme  Court  of   Indiana.    Feb.  22,   1907.) 

i.  MtTNICIPAI.     CORPOBATIONS  —  TjJtOISLATIVK 

Control— LocAi,     Sblp-Govebnment— Met- 

BOPOUTAN    FoucK    Law  — CONSTITUnON- 

Aimr. 

Bums'  Ann.  St  1901,  f  8717  et  seq.,  pro- 
vidinx  for  a  metropolitan  police  force  in  certain 
cities  of  the  state,  was  not  unconstitutional 
as  an  interference  with  the  rleht  of  local  self- 
govemment  because  it  imposed  the  burden  of 
Bupportini;  the  city's  police  system  thereunder  on 
the  municipality,  without  giving  it  any  control 
over  the  expenditure  of  the  funds  provided 
therefor. 

[EW.  Note.— For  eases  In  point  see  Cent  Din. 
voL  30.  Municipal  Corporations,  i  159.] 
2.  CoNsnTunoNAi,    Law  —  DcLEOATioif     or 

Lboiblativb  Cowers. 

Bums'  Ann.  St  1901,  {  3717  et  seq.,  pro- 
ridinn  for  a  metropolitan  police  force  in  cer- 
tain cities,  authorizes  the  Governor,  within  cer- 
tain maximum  and  minimum  limits,  to  deter- 
mine the  salaries  of  the  police  commissioners, 
and  authorizes  such  commissioners,  within  cer- 
tain limits,  to  determine  the  compensation  of 
the  oihcers  of  the  police  force.  Held,  that  such 
act  was  not  invalid  as  an  improper  delegation 
of  lecislatlve  power. 
8.  Mdnicipal    Cobpobatioks  —  Poucb    Dx- 

PA«T»«NT—STATtJTE8— Repeal. 

Acta  1906.  p.  239.  c  129.  (  42  (Bums'  Ann. 
St  Supp.  1905.  (  3462  et  seq.),  classifies  the 
dtlea  of  the  state  with  a  population  of  10,000 
and  less  than  20,000  as  cities  of  the  fourth 
chass.  Section  158.  n.  83B,  creates  a  department 
of  public  safety,  with  a  proviso  that  in  cities 
of  the  third  class,  on  the  adoption  of  an  ordi- 
nance therefor,  and  in  cities  of  the  fourth  class, 
withoot  an  ordinance, .the  board  of  public  works 
diall  exercise  the  powers  and  perform  the  duties 
required  by  the  board  of  public  safety.  The 
■ection  further  provides  that  in  any  city  in 
wbidi  a  board  of  metropolitan  police  commission 
is  now  or  may  hereafter  be  established  by  law 
sndi  board  shall  have  full  control  and  manage- 
ment of  the  police  officers  of  the  city  in  accord- 
ance with  the  laws  providinic  for  the  creation 
of  such  boards,  and  nothint;  contained  in  the 
act  shall  be  construed  as  affecting  the  control 


or  manajEtmant  of  the  poliee  departmeat  In  any 
city  or  cities  operating  under  the  laws  estab- 
lishing such  board  of  police  commissioners. 
Held,  that  such  act  did  not  repeal  Burns'  Ann. 
St  1901,  I  3717  et  seq..  providing  tor  a  met- 
ropolitan police  force  La  certain  cities  of  the 
■Ute. 

Appeal  from  Superior  Court,  Howard  Coun- 
ty;  B.  F.  Harness,  Judge. 

Proceedings  by  the  state  of  Indiana,  on  re- 
lation of  Michael  Donohue,  against  William 
H.  Amett,  as  city  controller  of  the  city  of 
Eokomo.  From  a  decree  In  favor  of  relator, 
defendant  appeals.    Affirmed. 

a  O.  Wllllts  and  Blacklldge,  Shirley  & 
Wolf,  for  appellant.  C.  W.  Miller,  Atty.  Gen., 
Wm.  C.  Geake,  O.  a  Hadley,  H.  M.  Dowling, 
and  Bell  A  Purdnm,  for  appellee. 

GILLGTT,  3.  In  attempting  to  secure  a  re- 
versal of  the  Judgment  of  the  court  below, 
appellant  contends  (1)  that  the  act  of  Febru- 
ary 28,  1897  (Acts  1897.  p.  90,  c.  59;  section 
3717  et  seq..  Bums'  Ann.  St  1901),  providing 
for  a  metropolitan  police  force  in  certain 
cities  of  the  state,  is  onconstltutional ;  and 
(2)  that  said  act  is  repealed  by  an  act  con- 
cerning municipal  corporations  approved 
March  C,  1905  (Acts  1905,  p.  219,  c.  129;  sec- 
tion 3462  et  seq..  Burns'  Ann.  St  Supp;  1906). 

It  is  argued  that  the  act  of  1897  is  Invalid 
because  It  places  the  burden  of  supporting  the 
police  system  upon  the  municipality,  without 
giving  it  any  control  over  the  expenditures 
therefor.  The  case  of  City  of  Evansvllie  v. 
State  ex  rel.  Blend,  118  Ind.  420,  21  N.  B. 
267,  4  L.  R.  A.  93,  Is  cited  In  support  of  this 
contention.  In  that  'case,  however,  the  fact 
was  that  the  Legislature  had  provided  for  the 
creation  of  a  single  board,  whereby  It  was 
attempted  to  put  the  city  Into  commission  as 
to  its  police  and  flre  departments,  and  the 
act,  taken  as  a  whole,  was  adjudged  Invalid,, 
as  an  unwarranted  interference  with  the 
right  of  local  self-government  The  statute 
before  us  is  quite  different  In  principle,  since 
It  only  has  relation  to  the  department  of 
police.  The  maintenance  of  peace  and  quiet 
and  the  suppression  of  crime  and  immorality 
are  matters  of  general  Interest  and  to  the 
attainment  of  these  ends  the  cities  and  towns 
of  the  state  are  largely  subject  to  its  control. 
As  the  commonwealth  Is  a  unit  In  respect  to 
its  interest  in  such  matters,  the  regulation 
thereof  Is  a  proper  subject  of  legislation,  and 
whether  cities  and  towns  in  respect  to  these 
matters  shall  have  a  centralized  or  decentral- 
ized form  of  government  is  a  political  ques- 
tion, with  which  the  courts  have  nothing  to 
do.  Matters  of  general  Interest  are  not  nec- 
easarily  required  to  be  submitted  to  the  Judg- 
ment and  discretion  of  the  people  of  the  lo- 
cality. So  far  as  principle  is  concerned,  it 
Is  no  objection  that  the  state,  while  Impos- 
ing upon  cities  and  towns  the  burden  of  sup- 
porting their  police  organizations,  designates 
Its  own  agencies  to  make  its  plan  efficient 
The  essential  elements  of  what  1>  known  as 
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the  '^etropolltaa  police  system"  In  the  gor- 
emmeat  of  manldpalltleB  hare  been  ao  often 
vindicated  aa  asainat  cmstitutlonal  objec- 
tions that  the  question  Bbonld  now  be  cod- 
aldered  at  rest.  State  ex  rel.  t.  Kolsem,  130 
Ind.  434,  29  N.  B.  695,  14  L.  R.  A.  666 ;  State 
ex  rel.  t.  Fox,  158  Ind.  126.  63  N.  B.  19,  56 
L.  R.  A.  893 ;  People  v.  Draper,  15  N.  Y.  532 ; 
People  T.  Sbepard,  86  N.  Y.  285;  People  v. 
Mabeney,  18  Mich.  481;  People  v.  Common 
Cionncll,  28  Mich.  228,  15  Am.  Rep.  202; 
Gooch  V.  Exeter,  70  N.  H.  413,  48  Atl.  1100. 
85  Am.  St  Hep.  637 ;  Baltimore  t.  State,  15 
Md.  S76,  74  Am.  Dec.  572 ;  Commonwealth  ▼. 
Plalster,  148  Mass.  875,  19  N.  E.  224,  2  L.  B. 
Ai  142,  12  Am.  St  Rep.  566 ;  State  v.  Coving- 
ton, 29  Ohio  St  112 ;  Commissioners  v.  Louis- 
ville.  S  Bush.  (Ky.)  597 ;  State  v.  St  Louis, 
84  Mo.  646;  State  v.  Hunter,  38  Kan.  578,  17 
Pac.  177;  State  v.  Seavey,  22  Neb.  454,  35  N. 
W.  228;  2  Cooley  on  Taxation  (3d  Eld.)  1296, 
1296;  1  Dillon,  Municipal  Corps.  |  60;  2 
Smith,  Municipal  Corps,  j  1378. 

It  is  further  contended  that  the  act  of  1897 
amounts  to  an  unlawful  attempt  to  delegate 
a  legislative  power,  in  that  within  maximum 
and  minimum  limits,  it  authorizes  the  Gov- 
emor  to  determine  the  salaries  of  the  police 
commisalonera,  and  also,  within  fixed  limits, 
authorizes  the  latter  to  determine  the  com- 
pensation of  the  officers  of  the  police  force. 
It  must  of  course,  be  admitted  that  the 
Legislature  may  with  propriety  fix  the  salary 
which  attaches  to  a  public  office,  but  whether 
a  constitution  contains  an  express  division  of 
the  powers  of  government  or  whether  the  divi- 
sion is  to  be  implied  from  the  framework  of  the 
instrument  we  are  of  opinion  that  the  fixing 
of  the  compensation  of  apublic  officer  isnotso 
Inherently  of  a  legislative  character  that  it 
may  not  be  delegated.  The  contention  of  coun- 
sel for  appellant  involves  a  misapprehension  of 
the  breadth  of  the  grant  to  the  General  As- 
sembly of  power  to  oiact  laws. 

In  Wayman  v.  Southard,  10  Wheat  (U.  S.) 
1,  41,  6  L.  Ed.  253,  Chief  Justice  Marshall, 
said :  "It  will  not  be  contended  that  Congress 
can  delegate  to  the  courts,  or  to  any  other 
tribunals,  powers  which  are  strictly  and  ex- 
clusively legislative.  But  Congress  may  cer- 
tainly delegate  to  others  powers  which  the 
Legislature  may  rightfully  exercise  itself." 
"The  true  distinction,"  as  said  in  Cincinnati, 
etc,  R.  Co.  V.  Commissioners,  1  Ohio  St  77, 
88,  "is  between  the  delegation  of  power  to 
make  the  law,  which  necessarily  involves  a 
discretion  as  to  what  it  shall  be,  and  con- 
ferring authority  or  discretion  as  to  Its  ex- 
ecution, to  be  exercised  under  and  in  pursu- 
ance of  the  law.  The  first  cannot  be  done; 
to  the  latter  no  valid  objection  can  be  made." 
As  stated  In  Locke's  Appeal,  72  Pa.  491,  13 
Am.  Rep.  716 :  "The  Legislature  cannot  dele- 
gate Its  power  to  make  a  law,  but  It  can  make 
a  law  to  delegate  a  power  to  determine  some 
fact  or  state  of  things  upon  which  the  law 
w  Intends  to  make,  Its  owa  action 


depend.  To  deny  this  would  be  to  stop  the 
wheels  of  gov^nment  There  are  many 
things,  upon  which  wise  and  useful  legisla- 
tion must  depend,  whidi  cannot  bt  known  to 
the  lawmaking  power,  and  must  therefore  be 
a  subject  of  inquiry  and  determination  oat- 
side  the  halls  of  legislation."  It  was  said  in 
Dowling  V.  Lancashire  Insurance  Co.,  92  Wis. 
63,  69.  65  N.  W.  738,  31  L.  R.  A.  112,  that  the 
general  rule  that  legislative  powers  cannot 
be  delegated  must  be  understood  as  applicable 
only  to  cases  where  the  discretion  Is  essential- 
ly legislative.  It  was  observed  In  State  ex 
rel.  V.  Kolsem,  130  Ind.  434,  442,  29  N.  El  595. 
14  L.  R.  A.  566,  and  followed  in  CII7  of  Terre 
Haute  V.  Evansville,  etc.,  R.  Co.,  149  Ind.  174. 
46  N.  B.  77,  87  L.  R.  A.  189,  that  "when  the 
Legislature  has  the  power  over  a  subject  it  is 
the  sole  Judge  of  the  means  that  are  necessary 
and  proper  to  accomplish  the  object  it  seeks 
to  attain."  In  the  case  last  cited  this  court 
upheld  the  authority  of  the  General  Assembly 
to  vest  in  persons  occupying  the  Judicial  of- 
fice the  power  to  appoint  city  commissioners, 
and  it  has  been  held  that  the  Legislature  may 
even  make  a  private  corporation  an  agency 
to  carry  out  a  regulation  of  government 
Wllkins  V.  State,  113  Ind.  514,  16  N.  E.  192; 
Ferner  v.  State,  151  Ind.  247,  51  N.  E.  86a 
Indeed,  It  may  be  said  that  our  recent  cases 
have  gone  much  further  in  recognizing  the 
power  of  the  General  Assembly  to  delegate 
discretionary  authority  than  is  here  involved, 
since  they  have  upheld  the  right  under  the 
statutes,  of  the  state  board  of  health  to  adopt 
reasonable  rules,  by-laws,  and  regulations  la 
carrying  out  the  health  laws  of  the  state. 
Blue  V.  Beach,  156  Ind.  121,  56  N.  E.  89,  50  L. 
R.  A.  64,  80  Am.  St  Rep.  195;  Isenhour  v. 
States  157  Ind.  617,  62  N.  E.  40,  87  Am.  St 
Rep.  22a  As  was  stated  in  Blue  v.  Beach, 
supra:  "It  cannot  be  said  that  every  grant 
of  power  to  an  executive  or  administrative 
board  of  officials,  involving  the  exercise  of 
discretion  and  Judgment  must  be  considered 
a  delegation  of  legislative  authority.  While  it 
is  necessary  that  a  law,  when  it  comes  from 
the  lawmaking  power,  should  be  complete^ 
still  there  are  many  matters  relating  to  meth- 
ods or  details  which  may  be  by  the  Legislature 
transferred  to  some  designated  ministerial  of- 
ficer or  body."  See,  also,  Field  v.  Clark,  143 
U.  S.  649,  12  Sup.  Ct  495,  36  L.  Ed.  294; 
Walker  v.  Towle,  166  Ind.  644,  59  N.  E.  20, 
53  L.  R.  A.  749;  Blanding  v.  Burr,  13  Cal. 
343;  Leeper  v.  State,  103  Tenn.  600,  63  S. 
W.  962,  48  L.  R.  A.  167 ;  Reed  v.  Dunbar,  41 
Or.  609,  69  Pac.  451;  San  Antonio  ▼.  Jones, 
28  Tex.  32 ;  6  Am.  &  EJpg.  Ency.  of  Law  (2d 
Bd.)  1029. 

Authority  is  not  wanting  on  the  precise 
question  in  hand.  In  Grooch  v.  Exeter,  70 
N.  H.  413,  48  Atl.  1100.  85  Am.  St  Rep.  637, 
the  court  had  before  it  the  question  of  the 
validity  of  a  statute  which  vested  in  a  board 
of  police  commissioners,  the  members  of 
whicb  wer9  appointed  by.  tlifi  Qovemor,  tlM 
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right  to  appoint  police  officers.  In  the  course 
of  the  opinion  the  court  said:  "The  pay  of 
an  officer  Is  an  Incident  of  his  office.  Ob- 
▼ionsly  power  to  name  and  settle  an  officer 
and  set  forth  his  duties  Includes  power  to 
fix  his  compensation.  The  general  court  may 
fix  the  compensation  directly,  or  delegate  au- 
thority to  fix  it,  to  a  goTemmental  agency." 
See,  also,  23  Am.  &  Kng.  Ency.  of  Law  (2d 
Ed.)  394.  It  appears  to  us  that  It  was  wholly 
appropriate  for  the  General  Assembly  to  fix 
maximum  and  minimum  limits  of  salaries  of 
the  various  officers  who  were  to  be  em- 
ployed under  the  law  in  the  cities  of  the 
state,  leaving  it  to  other  agencies  to  exercise 
a  degree  of  discretion  In  determining  what 
salaries  should  from  time  to  time  obtain  in 
the  various  cities  to  which  the  act  applies. 
We  do  not  regard  the  decisions  on  which 
counsel  for  appellant  rely  as  in  point  on  the 
question  in  hand.  The  cases  of  State  ex  rel. 
V.  Bodgers,  71  Ohio  St.  208,  73  N.  E.  461, 
and  (Commonwealth  v.  Addams,  95  Ky.  588, 
26  S.  W.  581,  are  each  ruled  by  the  fact 
that  it  was  a  matter  of  constitutional  require- 
ment that  the  Legislature  fix  the  compensa- 
tion of  public  officers.  Smith  v.  Strother, 
eS  Cal.  194,  8  Pac.  852,  Involved  an  attempt- 
ed delegation  of  the  power  to  fix  the  salary 
of  an  officer  to  a  court,  and  as  the  Supreme 
Court  pf  that  state  construed  this  to  be  an 
attempted  grant  to  the  tribunal  itself  it  is 
obvious  that  a  very  different  consideration 
was  involved,  since  courts,  as  such,  can 
only  exercise  judicial  powers.  Kx  parte 
Griffiths,  118  Ind.  83,  20  N.  E.  513,  3  L.  E. 
A.  398,  10  Am.  St  Rep.  107.  The  California, 
case  referred  to  should  be  considered  in  the 
light  of  McAllister  v.  Hamlin,  83  Cal.  361, 
23  Pac.  357.  Provisions  may  be  found  in  the 
acts  of  the  first  session  of  the  General  As- 
sembly after  the  adoption  of  the  Constitution 
delegating  to  the  Governor,  or  to  other  agen- 
cies, the  discretionary  power  to  fix  the  com- 
pensation of  officers  and  employes,  and  this 
has  since  been  a  common  practice,  particu- 
larly in  the  government  of  the  benevolent 
and  penal  institutions  of  the  state.  Indeed, 
It  may  be  said  that  since  1852  this  tendency 
in  legislation,  as  the  affairs  of  government 
became  more  complex,  has  manifested  itself 
In  an  ever  broadening  stream.  All  doubtful 
questions  of  constitutional  construction  must 
give  way  before  such  a  usage  as  this.  As 
observed  by  Lord  Hale,  time  is  wiser  than 
all  the  wits  of  the  world,  and  the  law  which 
has  been  tried  by  It  has  the  highest  possible 
evidence  In  Its  favor.  We  hold  that  the  act 
under  consideration  is  not  open  to  the  con- 
stitutional objections  urged. 

Taking  up  the  contention  that  said  law  Is 
repealed  by  the  act  concerning  municipal  cor- 
porations which  was  passed  in  1905  (Acts 
1906,  p.  219,  c.  129;  section  3462  et  seq., 
Bums'  Ann.  St  Supp.  1906),  we  may  first 
briefly  Indicate  the  pertinent  facts  concerning 
the  latter  enactment  Section  42  of  the  act 
classifies  all  of  the  cities  of  the  state  Into  five 


classes.  By  this  section  cities  having  a  popu- 
lation of  10,000  and  less  than  20,000  according 
to  the  last  preceding  United  States  census,  are 
denominated  cities  of  the  fourth  class.  By 
section  158  provision  is  made  for  a  depart- 
ment of  public  safety.  Then  follows  a  pro- 
viso that  in  cities  of  the  third  class,  on  the 
adoption  of  an  ordinance  therefor,  and  in 
cities  of  the  fourth  class,  without  such  or- 
dinance, the  board  of  public  works  shall 
exercise  the  powers  and  perform  the  duties 
required  of  the  board  of  public  safety.  The 
larger  part  of  the  remaining  provisions  of 
section  158  deal  with  the  powers  of  the  board 
of  public  safety,  and  this  may  be  said  of 
section  159.  It  is  also  to  be  noted  that  the 
latter  section  makes  express  mention  of  cities 
of  the  fourth  class.  Section  158  closes  with 
the  following  proviso:  "And,  provided,  fur- 
ther, that  in  any  city  in  which  a  board  of 
metropolitan  police  commission  Is  now  or 
may  hereafter  be  established  by  law  such 
board  of  metropolitan  police  commissioners 
shall  have  full  control  and  management  of 
the  police  officers  of  such  city  lu  accordance 
with  the  laws  providing  for  the  creation  of 
such  boards  and  prescribing  the  duties  of 
such  police  commissioners,  and  nothing  here- 
in shall  be  construed  as  affecting  the  con- 
trol or  management  of  the  police  department 
in  any  city  or  cities  now  or  hereafter  operat- 
ing under  the  laws  establishing  such  board 
of  police  commissioners."  As  a  matter  of 
fact,  all  of  the  cities  of  the  state  which  had 
a  sufficient  population  to  bring  them  into 
the  fourth  class  at  the  time  the  act  of  1905 
took  effect  were  already  under  the  metropoli- 
tan police  system,  and  this  is  what  gives 
rise  to  the  difficulty.  The  legislative  jour- 
nals show  that  the  bill,  as  prepared  by  the 
codification  commission,  did  not  contain  this 
second  proviso,  and  the  bill  as  it  passed  the 
Senate  was  In  the  form  indicated.  It  was 
afterwards  amended  in  the  House,  by  adding 
said  proviso,  and.  after  the  House  had  pass- 
ed the  bill  as  amended,  it  went  back  to  the 
Senate,  and  that  body  concurred  in  the 
amendment,  and  the  bill  passed. 

In  taking  up  the  question  as  to  the  effect 
of  the  proviso,  it  will  be  noticed  that  It  Is 
provided  that  as  to  any  city  la  which  a  board 
of  metropolitan  police  commissioners  now 
exists  such  commissioners  shall  have  full  con- 
trol and  management  of  the  police  officers  of 
such  city,  in  accordance  with  the  laws  pro- 
viding for  the  creation  of  such  boards  and 
prescribing  the  duties  of  such  police  com- 
missioners, and  then  follows  an  interpreta- 
tion clause.  It  is  a  fundamental  rule  of 
statutory  construction  that  it  is  the  Intent  or 
spirit  of  an  enactment,  rather  than  its  let- 
er,  which  is  to  govern.  A  construction  will 
not  be  adopted  which  leads  away  from  the 
true  Intent  A  further  consideration,  which 
is  not  without  Importance  here,  is  the  fact 
that  the  opening  language  of  the  proviso  Is 
specific,  rather  than  general.  There  Is  no 
mistaking  the  force  of  the  language  used. 
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But,  not  content  wltb  this,  the  Leglslatare 
went  farther,  and  provided  that  "nothing 
herein  shall  be  construed  as  affecting  the 
control  or  management  of  the  i>ollce  depart- 
ment In  any  city  or  dtlea  now  or  hereafter 
operating  under  the  laws  establishing  such 
board  of  police  commissioners."  It  was  said 
by  Frazer,  C.  J.,  In  Smith  t.  State,  28  Ind. 
321,  325:  "Where  In  an  act  It  Is  declared 
that  it  shall  receive  a  certain  construction, 
the  courts  are  bound  by  that  construction, 
though  otherwise  the  language  would  have 
been  held  to  mean  a  different  thing."  To 
the  same  effect  State  ex  rel.  v.  Harrison,  110 
Ind.  300,  19  N.  E.  14Q;  Douglas  v.  State, 
21  Ind.  App.  302,  52  N.  E.  238.  Judged  by 
this  standard,  it  yvonid  appear  that  further 
discussion  was  unnecessary.  In  dealing  with 
Inconsistencies  occasioned  by  amendments,  it 
Is  always  proper  to  Judge  of  the  question  of 
construction  In  the  light  of  the  legislative 
Journals.  In  Edger  v.  Board,  70  Ind.  331, 
338,  this  court  said:  "It  has  never  been 
held  by  this  court  that  for  the  purpose  of 
construction  or  Interpretation,  and  with  the 
view  of  ascertaining  the  legislative  will  and 
intention  in  the  enactment  of  a  law,  the 
courts  may  not  properly  resort  to  the  Jour- 
nals of  the  two  legislative  bodies  to  learn 
therefrom  the  history  of  the  law  in  ques- 
tion, from  Its  first  introduction  as  a  bill  until 
its  final  passage  and  approval.  Where,  as 
In  this  case,  a  statute  has  been  enacted  which 
is  susceptible  of  several  widely  differing  con- 
structions, we  know  of  no  better  means  of 
ascertaining  the  will  and  Intention  of  the 
Legislature  than  that  which  is  afforded  In 
this  case  by  the  history  of  the  statute,  as 
found  In  the  Journal  of  the  two  legislative 
bodies."  See,  also,  Walter  A.  Wood,  etc., 
Co.  v.  Caldwell,  64  Ind.  270,  23  Am.  Rep.  641; 
Stout  V.  Board,  107  Ind.  343,  8  N.  E.  222; 
Blake  ▼.  National  Banks,  23  Wall.  (U.  S.) 
307,  23  L.  Ed.  119;  Bnttfleld  v.  Stranahan, 
192  U.  S.  470,  24  Sup.  Ct  349,  48  L.  Ed.  525 ; 
Simpson  ▼.  Story,  145  Mass.  497,  14  N.  B. 
641,  1  Am.  St  Rep.  480,  and  cases  cited; 
Baker  v.  Payne,  22  Or.  335,  27  Pac  787; 
Small  ▼.  Small,  129  Pa.  366,  18  Atl.  497; 
Maxwell  ▼.  Interpretation  of  Statutes  (2d 
Ed.)  306;  Lewis'  Sutherland,  Stat  Constr. 
S  470,  and  cases  cited'.  It  Is  easy  to  under- 
stand how,  in  the  hurry  of  legislation-,  there 
may  be  a  failure,  in  connection  with  the 
adoption  of  an  amendment,  carefully  to  elim- 
inate provisions  which  are  really  intended  to 
be  superseded,  but  It  would  be  to  discredit 
the  intelligence  of  the  lawmaking  power  to 
indulge  the  supposition  that,  In  the  adoption 
of  an  amendment  containing  such  a  definite 
statement  of  what  was  Intended  as  Is  fomid 
in  the  amendment  in  question,  the  General 
Assembly  failed  to  appreciate  the  force  of 
such  words. 

We  may  also  refer  to  the  fact  that  the  Gov- 
ernor of  the  state,  who  Is  charged  r-ith  the 
enforcement  of  the  law,  has  throughout  treat- 
ed the  metropolitan  police  law  as  in  force 


hi  all  of  the  cities  to  which  the  act  of  1897 
relates,  and,  when  to  this  is  added  the  con> 
sideratlon  that  to  unsettle  this  construction 
would  be  likely  to  prejudice  many  people  of 
the  state  who  have  acted  upon  it,  we  have  a 
case  in  which  it  is  clear.  If  there  be  room 
for  substantial  doubt  that  the  leaning  should 
'  be  in  favor  of  the  interpretation  of  the  ex- 
ecutive department  Bate  Refrigerating  Co. 
v.  Sulzberger,  157  U.  S.  1,  34,  15  Sup.  Ct 
508,  39  L.  Ed.  601;  Hewitt  T.  Schulta,  180 
U.  S.  139,  156,  21  Sup.  Ct  309,  45  L.  Ed.  463. 
This,  we  may  observe,  was  the  course  which 
was  adopted  In  Blake  v.  National  Banks, 
supra,  where  repugnant  matter  bad  been  in- 
troduced into  an  act  by  an  amendment. 

Counsel  for  appellant  bring  forward  the 
old  doctrine,  which  has  been  usually  applied 
in  cases  of  repugnancy  as  between  a  proviso 
and  the  matter  which  precedes  it  that  it  is 
the  last  word  of  the  Legislature  which  Is  to 
govern,  but  In  this  case  counsel  seek,  by  in- 
voking this  principle,  to  destroy  the  proviso 
by  reason  of  the  reference  to  cities  of  the 
fourth  class  in  section  159.  There  can  be  no 
gainsaying  the  general  rule,  where  the  court, 
after  considering  the  text  in  the  light  of  the 
recognized  canons  of  constractlon,  and  after 
considering  all  such  extrinsic  matters  as  may 
be  invoked.  Is  still  unable  to  declare  the  legis- 
lative meaning,  but,  as  was  said  in  Renner 
V.  Bennett,  21  Ohio  St  431,  445,  "It  Is  a  rule 
of  necessity,  and  of  last  resort"  It  is  ob- 
vious that  this  rule  is  but  a  practical  ex- 
pedient which  can  really  have  nothing  to  do 
with  the  true  Intent  of  the  Legislature.  It 
is  therefore  never  to  be  applied  where  the 
court  can  find  a  sufficient  reason,  going  to 
the  Intent,  on  which  to  base  an  interpreta- 
tion of  the  statute.  Lewis'  Sutherland,. Stat 
Const  t  350;  State  v.  Mulhern  (Ohio)  78  N. 
B.  607 ;  Mccormick  v.  West  Duluth,  47  Minn.  , 
272,  60  N.  W.  128;  Kansas,  etc.,  B.  Co.  v. 
Commissioners,  16  Kan.  687;  Sams  v.  King, 
18  Fla.  657. 

Counsel  for  appellant  also  refer  to  the 
general  repealing  clause  of  the  act  of  1905 
in  support  of  their  contention  that  the  act 
of  1897  Is  repealed,  but  such  repealing  clause, 
being  general,  like  the  schedules  or  the  defini- 
tions of  words  which  long  enactments  fre- 
quently contain,  ought  not  to  be  treated  as 
out  of  accord  with  that  which  is  specific  and 
controlling  in  the  expression  of  the  Intent 
Such  clauses  will  be  restrained,  where  net- 
essary,  to  avoid  this  result.  In  other  words, 
a  repealing  clause,  like  any  other  provision 
of  statute,  is  to  be  subjected  to  rules  of  con- 
struction, and  the  intent  will  prevail  over 
the  literal  Import  of  the  words  Smith  y. 
feople,  47  N.  Y.  330;  State  v.  Morehouse, 
5  N.  D.  406,  67  N.  W.  140;  Home,  etc.,  Ass'n 
V.  Nolan,  21  Mont  205,  53  Pac.  738;  1  Lewis' 
Sutherland,  Stat  Const  {  293.  It  is  our 
conclusion  that  appellant's  contention  that 
the  act  of  1897  is  repealed  has  not  been 
maintained. 

The  Judgment  is  affirmed. 
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(No.  a0.86Dt 

(Soprama  Court  of  Indiana.    Feb.  19,  1007.) 

1.  Salks  —  Implied    Warbanties  —  Sau    bt 

DxALE»— Fitness  roK  Purpose  Intended. 

Where  a  dealer  in  oil  well  auppliea  sold  a 

Filler  cable,  to  be  used  by  the  buyer  in  drillinc 

well*,  which  purpose  waa  known  to  the  seller, 

and   the  buyer  had  no  means  of  knowing  or 

twtinK  the  qualities  or  strength  of  the  cable 

until   put   into  actual   nse,   and   Filler   cables 

were  kept  by  the  dealer  as  cables  suitable  for 

driUini!  wells,  there  was  an  Implied  warranty 

that  the  cable  waa  -  reasonably  fit  for  drilling 

wellSL 

[Ed.  Note.— For  cases  in  point,  ae*  Cent.  Dijc. 
Tol.  43.  Sales.  H  772-77S.] 

S.  Save  — Bbjeach   or   Wabsantt  —  AonoNS 

FOB   FBICB— FLEADINO — SUFFIOIENCT. 

Where,  in  an  action  for  the  price  of  a 
cable,  the  defense  was  a  breach  of  warranty  of 
fitness,  an  allegation  that  "relying  on  the  pre- 
sumed knowledge  of  the  plaintiff  of  the  re- 
quired qualities  of  said  cable  from  their  expos- 
ing it  for  sale  and  selling  the  same,  they  pur- 
chased it  as  herein  stated,"  was  a  sufficient 
averment  on  demurrer  that  the  buyers  relied 
on  the  warranty. 

3.   SAlfE— PI.EADINO— AHSWKB. 

In  an  action  for  the  purchase  price  of  a 
cable,  the  defense  was  a  breach  of  warranty  of 
fitness,  and  the  answer  alleged  that  the  cable 
was  sold  with  the  knowledge  that  it  vros  to  be 
osed  in  drilling  wells;  ttrat  it  waa  rotten,  and 
would  not  sustain  the  weight  of  the  drill,  and 
that  It  broke  off  before  it  had  drilled  GO  feet; 
and  that  as  soon  as  defendants  discovered  the 
worthlessness  of  the  cable  they  notified  plain- 
titFs  and  returned  the  cable.  Held,  that  the  al- 
legations, on  demnrrer,  were  suffieient  arerments 
as  to  the  character  of  the  test,  and  to  show  the 
unfitness  of  the  property  for  the  purpose  con- 
templated, and  to  warrant  proof  of  the  particu- 
lar time  at  which  or  during  which  the  test  was 


4.  Sams. 

Where,  In  an  action  for  the  price  of  a 
cable,  the  defense  was  a  breach  of  warranty 
of  fitness,  and  the  averments  of  the  answer  were 
sufiicient  to  admit  proof  of  the  particular  time 
when  the  test  of  the  cable  was  made,  and  it 
appeared  from  the  complaint  and  answer  that 
the  test  was  made  within  the  first  five  months 
after  the  saK  the  answer  was  sufficient  on  de- 
niurrer ;  it  being  a  question  for  the  jury  wheth- 
er such  a  time  for  testing  and  return,  in  case 
the  cable  was  nnsatisfactory,  was  reasonable. 
Montgomery,  0.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Grant  Comity; 
H.  J.  Panlns.  Judge. 

Action  by  the  Oil  Well  Supply  Company 
against  Jobn  C.  Watson  and  another  for 
goods  sold  and  delivered.  From  a  Judgment 
for  defendants,  plaintiff  appeals.  Transfer- 
red from  Appellate  Court  under  Acts  1901. 
Affirmed. 

Dalley,  Simmons  A  Dalley,  for  appellant 
SL  John  &  Charles,  for  appellees. 

HADLBT,  J.  Appellant  Is  a  corporation 
and  a  dealer  In  supplies  for  drilling  oil  and 
gas  wells,  located  at  Marion.  Appellees  are 
partners,  engaged  In  drilling  oil  and  gas 
wella  in  the  vicinity.  On  June  S,  1901,  ap- 
pellees purchased  of  api>ellant  a  two-Inch 
Fitler  cable.  1,400  feet  long,  and  weighing 
1010    pounds.    Appellees    were    acquainted 

>  B«bearlng  denied. 


with  the  Fitler  cable  and  Inquired  for  that 
moke.  They  bad  been  engaged  in  the  vicin- 
ity as  drillers  for  several  years,  which  was 
known  to  appellant's  Buperintendent,  who 
made  the  sale.  Two-Inch  cables  were  used 
in  that  vicinity  for  no  purpose  but  drllllnjr 
and  pulling  casings.  The  cable  when  pur- 
chased was  wrapped,  botb  the  rope  and  the- 
colled  package.  In  burlap,  just  as  it  was  when 
It  left  the  factory  in  Philadelphia  a  few  days 
before,  and  neither  appellant  nor  appellees 
bad  any  opportunity  to  examine  or  inspect 
the  quality  of  the  cable  before  the  purchaseu 
There  was  no  practicable  way  of  inspection^ 
or  of  testing  its  strength  and  quality,  but  by 
attaching  the  drill  to  It  After  four  days' 
use  the  cable  broke,  and  in  twelve  days'  use 
within  a  period  of  about  two  months  it 
broke  three  times,  and  proved  worthless  as 
a  cable.  One  of  the  three  strands  of  which 
the  cable  was  composed  was  made  of  in- 
ferior and  rotten  material;  and  each  break 
of  the  cable  was  in  this  strand.  Upon  the 
first  break  notice  and  complaint  was  made 
to  the  appellant  and  in  about  two  months, 
and  soon  after  the  last  break,  appellees  re> 
turned  It  to  appellant 

The  form  of  action  upon  the  foregoing 
facts  is  an  ordinary  complaint  for  goods  sold 
and  delivered.  There  were  two  affirmative 
answers,  In  effect  the  same,  the  second  of 
which  Is  in  substance  as  follows:  The  de- 
fendants were  at  the  time  in  the  complaint 
meitloned,  and  still  are,  engaged  In  the  bust- 
ness  of  drilling  oil  and  gas  wells,  In  which 
business  they  were  required  to  use  large  and 
strong  ropes  or  cables.  The  plaintiff  was  en- 
gaged iu  the  business  of  furnishing  supplies 
to  persons  engaged  In  drilling  gas  and  oil 
wells,  amongst  which  supplies  were  such  ropes 
and  cables.  Defendants  admit  that  at  the 
time  mentioned  in  the  complaint  they  pur- 
chased from  the  plaintiff  one  such  cable  to  be 
used  by  the  defendants  in  the  drilling  of  such 
wells,  and  that  said  cable  was  and  Is  the 
goods  and  merchandise  named  and  describ- 
ed In  the  complaint  Defendants  further 
aver  that  the  plalntUt  at  the  time  knew  that 
the  defendants  were  oigaged  in  the  business 
of  drilling  such  gas  and  oil  wells,  and  well 
knew  that  the  defendants  were  purchasing 
and  did  purchase  said  cable  for  the  purpose 
of  using  the  same  in  drilling  sucb  wells.  De- 
fendants aver  that  before  and  at  the  time 
of  so  purchasing  said  cable  they  had  no 
means  of  knowing  or  testing  the  qualities  or 
strength  of  said  cable  until  they  put  the 
same  into  actual  nse.  Relying  upon  the 
presumed  knowledge  of  the  plaintiff  of  the 
required  qualities  of  said  cable  from  its 
exposing  to  sale  and  selling  the  same,  they 
purdbased  the  same  as  herein  stated.  De- 
fendants aver  that  said  cable  was  not  a 
good  cable  and  fit  for  the  uses  and  purposes 
for  vblcb  It  was  intended,  and  for  which  de- 
fendants purchased  it  but  it  was  wholly 
worthless  and  unfit  for  sucb  purposes,  and 
that  it  was  rotten,  weak,  and  would  not 
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sustain  the  strain  and  weight  necessarily 
put  on  it  in  drilling  such  wells,  and  broke 
and  went  to  pieces  when  nsed  in  drilling 
less  than  50  feet  in  depth,  and  therefore 
there  was  great  danger  of  losing  defendant's 
tools  In  use  of  said  cable  in  drilling  wells, 
and  was  therefore  of  no  value  whatever  for 
the  purposes  for  which  defendants  purchased 
the  same  of  said  plaintiff.  Defendants  aver 
that  as  soon  aa  they  discovered  the  worth- 
lessness  of  said  cable  they  returned  the  same 
to  the  plalntitF  at  his  place  of  business  and 
notified  the  plaintiff  of  the  condition  and 
worthlessness  of  the  same.  A  demurrer  to 
each  of  the  aflBrmatlve  answers  was  over- 
ruled. These  answers  are  drawn  and  the 
case  was  tried,  and  Is  presented  here,  upon 
the  theory  that  the  cable  was  sold  by  the  ap- 
pellant to  appellees  upon  an  implied  warranty 
that  it  was  reasonably  fit  for  the  purpose  for 
which  It  was  to  be  applied.  The  challenged 
insufficiency  of  the  evidence  to  sustain  the 
finding  of  the  court  also  presents  the  same 
question,  and  It  will  not  be  useful  for  us  to 
give  the  demurrers  and  the  evidence  separate 
consideration. 

Was  there  an  implied  warranty  of  fitness 
accompanying  the  sale?  There  are  but  few 
subjects  of  the  law  that  appear,  upon  a  cur- 
sory examination  of  the  authorities,  to  be  in 
such  a  hopeless  state  of  confusion  as  that 
which  relates  to  what  constitutes  proper  ex- 
ceptions to  the  rule  of  caveat  emptor.  A 
closer  study,  however,  will  reveal  that  the  ap- 
parent disagreement  is  largely  the  result  of 
unguarded  language  employed  by  Judges  and 
writers,  not  in  sympathy  with  the  harshness, 
and  apparent  Incongruities  of  the  old  rule, 
and,  while  there  has  been  much  breaking 
away  from  the  ancient  mhxim,  and  considera- 
ble difference  In  the  paths  chosen,  yet  the  os- 
tensible conflict  is  due  quite  as  much  to  the 
difference  in  the  facts  of  particular  cases  as 
to  the  doctrine  applied.  "The  maxim  of 
caveat  emptor,"  says  Mr.  Story,  in  his  ad- 
mirable work  on  Sales  (section  358),  "seems 
gradually  to  be  restricted  in  its  operation 
and  limited  in  its  domain,  and  beset  with  the 
circumvallations  of  the  modem  doctrine  of 
implied  warranty,  until  it  can  no  longer  claim 
the  empire  over  the  law  of  sales,  and  is  but 
a  shadow  of  itself."  It  may  be  said,  how- 
ever, that  when  chattels  are  sold  generally 
for  all  purposes  to  which  they  are  adapted, 
and  the  seller  Is  not  the  manufacturer  or 
producer,  and  the  property  is  In  existence, 
and  may  be  inspected  by  the  buyer,  and 
there  is  no  fraud  on  the  part  of  the  seller, 
the  maxim  "Caveat  emptor,"  applies,  even 
though  defects  exist  in  the  goods  which  are 
not  discoverable  on  examination.  The  doc- 
trine of  caveat  emptor  rests  upon  the  princi- 
ple that  the  purchaser  sees,  or  may  see,  and 
know  what  he  buys;  and.  not  demanding  an 
express  warranty,  it  will  be  conclusively  held 
that  he  was  content  to  rely  upon  his  own 
Judgment,  and,  if  the  goods  prove  inferior  in 
quality,  the  purchaser  has  no  remedy,  but 


must  bear  the  loss  himself.  Brantley  t. 
Thomas,  22  Tex.  270,  73  Am.  Dec.  2W;  2 
Kent's  Com.  (13th  Ed.)  side  page  479.  But, 
where  the  purchaser  has  no  opportunity  to 
Inspect  the  goods  and  no  knowledge  of  the 
quality,  and  no  means  of  forming  an  opinion 
of  his  own  with  respect  to  the  quality,  then 
the  reason  of  the  rule  fails;  and  upon  such 
facts  an  important  exception  has  been  In- 
grafted upon  the  rule,  namely,  where  the 
contract  is  for  a  certain  kind  of  chattel,  for 
a  particular  purpose  known  to  the  seller, 
and  It  is  impracticable  or  no  opportunity  la 
afforded  the  buyer  to  Inspect  the  property 
before  delivery  and  where  the  article  is  kept 
for  sale  by  the  vendor  as  suitable  for  the 
particular  purpose,  and  sold  by  him  to  the 
vendee  for  a  sound  price, '  and  as  adapted 
and  good  for  the  purpose,  there  arises  an 
implied  warranty  that  the  thing  is  reason- 
ably fit  for  the  special  purpose  intended  by 
the  vendee;  and  this  is  true  without  refer- 
ence to  whether  the  transaction  relates  to  an 
executory  or  completed  contract,  or  whether 
to  a  manufacturer  or  dealer.  This  exception 
Is  controlling  In  this  case,  and  we  therefore 
deem  it  proper  to  indicate  the  current  of  au- 
thorities upon  the  point. 

Among  the  English  cases,  and  one  In  which 
many  of  the  English  decisions  are  reviewed 
and  classified,  is  Jones  v.  Just,  L.  R.  3  Q.  B. 
197.  The  plaintiff.  In  Iilverpool,  contracted 
with  the  defendant  for  200'  bales  of  Manilla 
hemp,  soon  to  arrive  from  Singapore  In  cer- 
tain ships.  The  hemp  arrived  and  was  de- 
livered to  the  plaintiff  and  paid  for.  Upon 
examination  it  was  found  that  the  hemp 
had  been  damaged  by  salt  water,  unpacked, 
dried,  and  repacked  before  shipment  from 
Singapore,  and  while  It  had  not  lost  its  char- 
acter as  hemp  still  it  bad  been  rendered  un- 
merchantable as  Manilla  hemp.  The  defend- 
ant did  not  know,  when  he  made  the  contract, 
the  condition  of  the  hemp.  In  disposing  of 
the  case,  the  court  said:  "It  appears  to  us 
that  the  maxim,  'Caveat  emptor,'  cannot 
apply,  and  that  it  must  be  assumed  that  the 
buyer  and  seller  both  contemplated  a  dealing 
in  an  article  which  was  merchantable.  The 
buyer  bought  for  the  purpose  of  sale,  and  the 
seller  could  not  on  any  other  supposition  than 
that  the  article  was  merchantable  have  found 
a  customer  for  his  goods,  and  the  buyer  must 
be  taken  to  have  trusted  to  the  Judgment, 
knowledge,  and  information  of  the  seller,  as 
it  is  clear  he  could  exercise  no  Judgment  of 
his  own;  and  this  appears  to  us  to  be  the 
root  of  the  doctrine  of  implied  warranty." 
The  fifth  classification  referred  to  Is  thus 
stated:  "Where  a  manufacturer  undertakes 
to  supply  goods  which  he  makes,  or  in  which 
he  deals,  but  which  the  vendee  has  not  had 
the  opportunity  of  Inspecting,  it  is  an  im- 
plied term  in  the  contract  that  he  shall  sup- 
ply a  merchantable  article.  •  •  »  There- 
fore it  must  be  taken  as  established  that,  on 
the  sale  of  goods  by  a  manufacturer  or  deal- 
er, to  be  applied  to  a  particular  purpose,  It 
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Is  a  term  In  the  contract  that  they  shall  rea- 
sonably answer  that  purpose." 

In  the  case  of  Gardener  t.  Gray,  4  Camp. 
144,  the  contract  was  for  the  sale  of  12  bales 
of  "waste  silk."  It  was  purchased  In  London 
and  sent  to  Manchester,  and  there  found  up- 
on arriTal  to  t>e  of  a  quality  not  salable  un- 
der the  denomination  of  "waste  silk."  Lord 
Ellenborougb  in  his  opinion  said:  "The  pur- 
chaser, under  these  circumstances,  had  a 
right  to  expect  a  saleable  article  answering 
the  description  In  the  contract  Without  any 
particular  warranty,  this  Is  an  Implied  term 
in  every  such  contract  Where  there  is  no 
opportunity  to  Inspect  the  c(»nnM>dity,  the 
maxim,    'Caveat  emptor,*    does  not  apply." 

"When,"  says  Mr.  Story,  "an  examination 
of  manufactured  goods  is,  from  their  nature, 
or  situation  at  the  time  of  the  sale,  imprac- 
ticable, a  warranty  will  be  Implied  that 
they  are  merchantable.  Thus,  •  •  *  if 
they  be  in  bales  so  that  an  examination  of 
the  center  cannot  be  made  without  tearing 
the  bale  to  pieces,  the  seller  will  be  under- 
stood to  warrant  them  to  be  merchantable, 
and  of  the  quality  demanded  and  fairly  ex- 
pected by  the  buyer."  Story  on  Sales  (4th 
Ed.)  f  368.    See,  also,  section  371  and  notes. 

Another  author  on  sales  states  the  fol- 
lowing as  the  rule  established  by  the  authori- 
ties: "Where  goods  are  ordered  by  descrip- 
tion from  a  seller  who  deals  in  goods  of  the 
description  (whether  be  be  a  manufacturer 
or  not),  and  the  buyer  has  no  opportunity  of 
examining  the  goods,  there  is  an  implied 
condition  that  the  goods  shall  be  of  merchant- 
able quality."  Benjamin's  Principles  of  Sales 
(2d  Ed.)  p.  55.  See,  also,  2  Benjamin  on 
Sales,  !  966. 

"It  is  likewise  held,"  says  Mr.  Chitty,  "that 
where  there  is  a  contract  to  supply  goods  of 
a  particular  description,  and  the  buyer  has 
not  had  an  opportunity  of  Inspecting  the 
goods,  they  must  in  fact  not  only  answer  the 
description,  but  must  also  be  merchantable 
under  that  description."  Chitty  on  Contracts 
(12th  Ed.)  p.  4»5.  See,  on  game  subject  2 
Kent,  Com.  side  page  478. 

On  a  sale  of  hogs,  known  by  the  seller  to 
be  Intended  for  market,  and  with  no  oppor- 
tunity for  inspection,  there  is  an  implied  war- 
ranty of  fitness.  Best  v.  Flint  58  Vt  543, 
5  AtL  182,  56  Am.  Rep.  570. 

In  Brantley  v.  Thomas,  22  Tex.  270,  73  Am. 
Dec.  264,  the  defendant  executed  to  the  plain- 
tiff his  note  for  a  lot  of  tobacco,  which,  after 
delivery  without  a  chance  to  inspect,  was 
found  to  be  of  an  inferior  quality.  With  re- 
spect to  which  the  court  says:  "The  rule  of 
caveat  emptor  is  founded  in  the  Idea  that 
the  purchaser  sees  what  he  buys,  and  ex- 
ercises his  own  judgment;  and  the  strong 
tendencies  of  the  modern  decisions  Is  to  im- 
ply a  warranty  of  quality  in  all  cases  where 
the  purchaser  has  no  opportunity  to  exercise 
his  own  Judgment" 

A  commercial  contract  for  the  delivery  of 
''one  cargo  of  ice"  implies  the  condition  that 


the  ice  shall  be  of  a  merchantable  quality. 
"Where  the  sale  is  of  specific  goods,  but  the 
buyer  has  no  chance  to  inspect  them,  the 
name  given  the  goods  in  the  contract  taken 
in  its  commercial  sense,  is  what  the  purchas- 
er is  entitled  to  demand."  Murcbie  v.  Cor- 
nell, 155  Mass.  60,  29  N.  E.  207,  14  L.  R.  A. 
492,  31  Am.  St  Rep.  526.  So  it  was  held 
with  respect  to  "Manilla  sugar."  Gossler  v. 
Refinery,  103  Mass.  331.  To  same  effect  see 
Hood  V.  Bloch,  29  W.  Va.  244,  11  S.  E.  910; 
Lee  V.  Saddlery  Co.,  38  Mo.  App.  201 ;  Shaw 
Company  v.  Smith,  45  Kan.  334,  25  Pac.  886, 
11  L.  R.  A.  681 ;  Drill  (Company  v.  Mallory, 
137  Fed.  332,  69  C.  C.  A.  662,  69  L.  R.  A.  973 ; 
Bank  T.  Fraze,  9  Ind.  App.  161,  36  N.  E.  378, 
53  Am.  St  Rep.  341;  Zimmerman  v.  Druec- 
ker,  15  Ind.  App.  512,  44  N.  B.  557. 

cioncerning  the  facts  of  this  case,  it  is 
shown  that  appellees  ordered  a  specific  ar- 
ticle, namely,  a  two-inch  Fltler  cable.  The 
seller  was  personally  acquainted  with  the 
buyers,  knew  that  their  business  was  the 
drilling  of  wells,  and  knew  that  a  two-inch 
cable  was  used  in  that  field  for  no  other  pur- 
pose than  drilling  wells.  The  buyer  had 
spent  many  years  in  the  business  and  was 
well  acquainted  with  the  reputation  and  mer- 
its of  the  Fltler  cable,  and  knew  the  value 
and  suitableness  of  the  ordinary  product  of 
the  Fltler  mills  for  drilling  purposes.  Ap- 
pellant was  a  dealer  in  oil  well  supplies,  and 
presumably  well  advised  as  to  the  kind  or 
make  of  goods  that  were  most  suitable  and 
acceptable  to  the  trade  in  that  district,  and 
was  keeping  the  Fltler  cable  in  stock,  and 
holding  It  out  to  those  engaged  In  drilling 
as  good  and  sufficient  cordage  for  their  busi- 
ness, offering  to  sell,  not  an  Inferior  quality 
of  the  same,  but  an  ordinarily  sound  cable, 
fit  and  sufficient  for  drilling.  At  the  time 
of  the  transaction  there  was  not  a  word  said 
about  the  cable  being  sound  or  unsound. 
The  buyers  doubtless  relied,  as  they  had  the 
right  to,  upon  the  judgment  and  information 
of  the  seller,  perhaps  not  to  rely  upon  him 
to  examine  the  quality  of  that  particular 
cable,  but  upon  his  having  such  information 
from  the  manufacturer  as  warranted  bis 
offering  to  sell  the  article  as  of  good  grade. 
So  there  can  be  not  the  shadow  of  doubt  but 
the  vendor  and  vendees  at  the  time  mutually 
intended  and  believed  they  were  transferring 
a  two-Inch  Fltler  cable  possessed  of  all  the 
virtues  ordinarily  possessed  by  the  cables 
bearing  that  name.  A  rotten  Fltler  cable, 
unfit  for  drilling,  was  not  contemplated  by 
the  parties.  Such  a  thing  did  not  enter  the 
negotiations.  The  price  was  made  and  paid 
on  the  basis  that  the  article  should  be  sound 
and  of  good  grade;  and,  being  worthless  as 
a  cable,  it  cannot  be  said  that  the  buyers  got 
what  they  bought  or  that  the  seller  delivered 
what  he  sold. 

But  counsel  for  appellant  affirm  that  appel- 
lees neglected  a  sufficient  opportunity  to  ex- 
amine the  goods  before  purchasing,  and 
should  therefore  be  brought  within  the  rule  of 
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eayeat  emptor.  We  ttaink  otherwise.  It  Is 
without  controTergy  that,  when  the  sale  was 
Ri.i<?e,  the  rope,  or  cable,  from  end  to  end  was 
wrapped  In  burlap,  and  the  coll  made  by 
1,400  feet  of  two-Inch  rope  was  also  envelop- 
ed In  burlap.  The  package  weighed  2,010 
pounds,  and  It  was  r  holly  Impracticable  to 
Inspect  It  for  Inflrmlties.  Tearing  the  coti 
asunder,  and  unwrapping  the  rope  through- 
out, would  have  been  unavailing,  since  the 
evidence  Is  uncontradicted  that  the  defect  In 
the  material,  and  want  of  strength  in  one 
strand  of  rope,  could  not  have  been  discovered 
or  tested  in  any  other  way  than  by  attach- 
ing it  to  the  drilL  Locke  v.  Williamson,  40 
Wis.  377,  381. 

A  further  objection  to  the  answers  Is  that 
neither  avers  that  the  defendants  relied  upon 
the  warranty.  It  is  alleged  that,  "reljlng  on 
the  presumed  knowledge  of  the  plaintiff  of 
the  required  qualities  of  said  cable  from  their 
exposing  It  for  sale  and  selling  the  same,  they 
purchased  it  as  herein  stated."  Assuming 
that  such  an  averment  was  essential  to  the 
answers,  we  hold  that  the  one  quoted  was 
suflScient  on  demurrer. 

It  is  further  argued  that  the  answers  are 
bad  because  they  fail  to  aver  the  particulars 
of  the  breach,  and  that  the  cable  was  tested 
in  a  proper  manner  and  within  a  reasonable 
time.  The  allegations  are;  "Defendants  aver 
that  said  cable  was  not  a  good  cable  and  fit 
for  the  uses  and  purposes  for  which  it  was 
intended  and  for  which  the  defendants  pur- 
chased it,  but  it  was  wholly  worthless  and 
unfit  for  such  purposes;  that  It  was  rotten, 
v^eak,  and  would  not  sustain  the  strain  and 
weight  necessarily  put  on  It  in  drilling  such 
wells,  and  broke  and  went  to  pieces  when 
used  in  drilling  less  than  50  feet  In  depth; 
•  •  •  that  as  soon  as  they  discovered  the 
wortblessness  of  said  cable  they  returned  the 
same  to  said  plalntiCF  at  his  place  of  business, 
and  notified  him  of  the  condition  and  wortb- 
lessness tbei-eof."  The  third  paragraph  is 
different  only  In  this:  "That  it  was  rotten, 
weak,  and  would  not,  and  did  not,  sustain  the 
weight,"  etc.  The  complaint  sets  forth  that 
the  cable  was  sold  and  delivered  on  June  3, 
1904.  The  answers  In  question  were  filed  at 
the  November  term  following.  The  answers 
show  that  the  cable  was  Icnowlngly  sold  and 
bought  for  the  particular  purpose  of  drilling 
oil  and  gas  wells ;  that  It  was  not  fit  for  that 
purpose;  that  It  was  rotten,  and  would  not 
sustain  the  weight  and  strain  of  the  drill, 
and  broke  and  went  to  pieces  when  used  in 
drilling  less  than  50  feet  in  such  wells ;  and 
that  as  soon  as  they  discovered  the  wortbless- 
ness of  the  cable  they  notified  the  plaintiff 
and  returned  the  cable  to  him  at  his  place 
of  business.  So  it  happens  that  the  sale  of 
the  property,  its  test,  Its  return  to  the  plain- 
tiff, and  the  filing  of  the  answers  embraced  a 
period  of  about  five  months.  The  charge  is 
that  the  cable  was  unfit,  was  rotten,  and, 
when  used  in  drilling,  would  not  sustain  the 
weight  of  the  drill,  and  broke  before  it  bad 


drilled  60  feet  These  averments  are  suf- 
ficient to  characterize  the  test,  and  to  show 
the  unfitness  of  the  property  for  the  specific 
purpose  contemplated  by  the  parties  to  the 
sale.  It  was  not  necessary,  in  a  case  like  this, 
to  allege  the  ^eclfic  date  of  the  test  Neither 
do  we  understand  that  any  such  doctrine  is 
asserted  in  Johnston  Harvester  Co.  v.  Bart- 
ley,  81  Ind.  406.  There  being  no  stipulation 
In  the  contract  as  to  the  time  in  which  the 
test  or  return  should  be  made,  in  case  It 
proved  unsatisfactory,  the  law  implies  a  rea- 
sonable time  to  support  a  rescission,  and 
what  constitutes  a  reasonable  time  under  the 
circumstances  was  in  this  case,  and  is  as  a 
general  rule,  a  question  of  fact  for  the  Jury. 
Warder,  eta.  Company  v.  Home  Brotliers,  110 
Iowa,  285,  81  N.  W.  591 ;  Pierson  v.  Crooks, 
115  N.  X.  639,  551,  22  N.  E.  349,  12  Am.  St 
Hep.  &31;  Whitcomb  v.  Denio.  52  Vt  382, 
390;  Parmlee  v.  Adolpb,  28  Ohio  St  10,  17; 
Clark  V.  Steel  Works,  53  Fed.  494,  3  C.  C.  A. 
GOO,  C04.  If  the  averments,  therefore,  are 
such  as  to  warrant  proof  of  the  particular 
time  at  which,  or  during  which,  the  test  was 
made.  It  must  be  held  sufficient  on  demurrer, 
and  we  think  they  are.  The  reply  in  denial 
put  all  the  averments  of  the  answers  in  Is- 
sue. The  complaint  and  answer  thereto  made 
It  appear  to  the  court  that  the  test  was  some 
time  within  the  first  five  months  after  the 
sale ;  and  whether  It  was  a  reasonable,  or  an 
unreasonable  time,  under  the  circumstances, 
was  one  of  fact  and  not  of  law.  The  answers 
are  uncertain  as  to  the  specific  dates,  but  the 
pialntifTs  remedy.  If  any,  for  uncertainty, 
was  by  motion.  Copeland  v.  State,  126  Ind. 
52,  25  N.  B.  86C;  Thomson  v.  Building  As- 
sociation, 103  Ind.  279,  280,  2  N.  E.  735;  El- 
liott's General  Practice,  <  1041. 

We  therefore  conclude  that  the  answers  are 
sufficient,  and  under  the  evidence  In  support 
thereof  the  sale  of  the  goods  by  the  appellant 
carried  with  It  an  implied  condition  that  the 
cable  sold  was  fit — not  the  best  but  a  grade 
of  two-inch  Fitler  cable  that  was  merchant* 
able  for  di-illing  purposes.    We  find  no  error. 

Judgment  aflirmed. 

MONTGOMERY,  C.  J.,  dissents. 


(Its  Ind.  174) 

KEMP  et  al.  t.  GOODNIGHT  et  at.    (No. 
20.793.) 

(Supreme  CTourt   of   Indiana.    Feb.  21,   1907.> 

1.  HlOHWATS— PBOCEBDINO  fob  lurBOVKHKHT 

— Evidence— SumciKNOT. 

Evidence  in  a  proceeding  for  a  highway  im- 
provement under  an  act  conceminic  gravel  and 
macadamized  roads  (Acts  1903.  p.  255,  c.  155). 
examined,  and  held  to  show  that  certain  land 
owned  b.v  L.  abutted  upon  the  proposed  int- 
provement. 

2.  Samb—Impbovkuents— Statutory     Pboti- 

SIONS. 

Acts  1903.  p.  256,  c.  14,5,  relatln*  to  ha- 
provement  of  gravel  and  macadamized  roads, 


Digitized  by 


Google 


fod.) 


KEMP  T.  GOODNIGHT. 


161 


conteraphttea  as  "resident  landholders  of  the 
county,  whose  lands  abut  upon  the  proposed  im- 
proTement,"  who  are  entitled  to  siKn  a  petition 
for  an  improvement,  only  the  holder  of  the  fee 
and  not  mere  life  tenants. 
8.  Same— CkJUNTT     ConfissiONEBa— Bkabibo 

IH    ClBODIT    COVBT. 

Where  Act«  1903,  p.  255,  c  145,  expresslj 
declare  that  the  decision  of  the  board  of  count; 
commissioners  in  cases  of  remonstrance  shall 
be  final  and  no  appeal  allowed  therefrom,  it 
was  not  error  to  refuse  to  allow  plaintiffs  to 
file  amended  remonstrances  tn  the  circnit  court 

4.  Savk  —  AcnoRs  —  Tkiai.  —  JuDOireirr  — 

ItXVIEW. 

Where  the  question  of  the  jurisdiction  has 
been  finally  adjudicated,  it  cannot  be  axain 
raised  by  the  insertion  of  new  averments. 

Appeal  from  Circuit  Court,  Tipton  County ; 
J.  F.  Elliott,  Judge. 

Action  by  Joseph  O.  Kemp  and  othen 
against  John  Ooodnlght  and  others.  From  a 
Judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

Coleman  &  Carter  and  H.  C.  Sberldan,  for 
appellants.  Beaucbamp,  Mount  &  Proctor 
and  Mock  &  Besaler,  for  appellees. 

MONTGOMERY,  C.  J.  This  proceeding 
was  begun  before  tbe  board  of  commission- 
ens  of  Tipton  county,  for  the  Improvement  of 
a  public  highway  under  the  provisions  of  "an 
act  convemlng  gravel  and  macadamized 
roads."  Acts  1903,  p.  256,  c.  145.  Appellants 
appeared  specially  and  moved  the  board  to 
dismiss  the  petition  for  tbe  reason  that  It 
was  not  signed  by  a  majority  of  the  resident 
landholders  of  the  county,  whose  lands  abnt 
opon  tbe  proposed  Improvement.  This  mo> 
tlon  was  overruled,  and  subsequently  appel- 
lants filed  remonstrances,  and  further  pro- 
ceedings were  bad  resulting  in  an  order  for 
the  construction  of  the  Improvement.  Appel- 
lants appealed  to  the  circuit  court,  where 
their  motion  to  dismiss  was  renewed.  The 
court  beard  evidence  upon  tbe  issue  of  fact 
thereby  tendered,  and,  upon  guch  proofs,  over- 
ruled the  motion  to  dismiss.  A  trial  upon  the 
merits  was  bad,  a  special  finding  made,  with 
conclnsions  of  law  In  favor  of  appellees,  fol- 
lowed by  a  Judgment  for  the  construction  of 
the  proposed  worlt.  The  questions  in  contro- 
versy are  presented  by  assignments  charging 
the  commission  of  error  In  overruling  appel- 
lants' motion  to  dismiss  tbe  proceeding,  and 
for  a  new  trial. 

Tbe  petition  was  "for  tbe  Improvement  of 
a  highway  commencing  on  said  public  high- 
way proposed  to  be  Improved  six  feet  north 
of  tbe  southwest  corner  of  tbe  southwest 
quarter  of  section  10.  township  21  north, 
range  3  east,  in  Tipton  county  and  state  of 
Indiana,  tbence  north  one  mile  to  the  north- 
west comer  of  the  northwest  quarter  of  sec- 
tl(Mi  10,  township  21  north,  range  3  east,  in 
Tipton  county,  state  of  Indiana,  tbence  west 
npon  tbe  public  highway  on  the  south  side  of 
the  right  of  way  of  the  Lake  Erie  &  Western 
BsUioad,  a  distance  of  tv^o  miles  and  six  hun- 
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dred  feet,  ending  and  terminating  six  btmdred 
feet  west  of  the  section  line  dividing  sections 
7  and  8,  in  township  21,  range  3  east.  In  Tip- 
ton county,  Indiana."  It  is  conceded  that  sis 
resident  abutting  landholders  signed  the  peti- 
tion, and  that  three,  viz..  Smith,  Wbeatley, 
and  Campbell,  did  not  sign.  Tbe  question 
ui>on  the  motion  to  dismiss  Is,  first,  whether 
the  southwest  quarter  of  section  8  and  the 
southeast  quarter  of  section  4,  In  Bald  town- 
ship and  range,  abut  upon  tbe  proposed  im- 
provement; and  second,  who  Is  tbe  landhold- 
er within  the  meaning  of  the  statute,  as  re- 
spects tbe  southwest  quarter  of  said  section 
3?  The  petition,  as  already  shown,  sought  to 
Improve  that  part  of  the  highway  beginning 
at  a  point  six  feet  north  of  the  southwest  cor- 
ner of  section  10  and  running  tbence  north 
one  mile  to  the  northwest  corner  of  said  sec- 
tion. This  course  and  distance  followed  to  tbe 
monument  named  necessarily  leads  to  the  cor- 
ner common  to  sections  3,  4,  9,  and  10.  The 
evidence,  excepting  the' testimony  of  one  wit- 
ness, was  to  the  effect  that  this  comer  la 
Indicated  by  a  stone  within  the  highway,  and 
at  least  seven  and  one-half  feet  south  of  the 
north  line  of  the  road  at  the  point  where  it 
turns  west  We  think,  leaving  this  testimony 
out  of  consideration,  that  appellees'  petition 
must  be  held  to  admit  that  the  southwest 
quarter  of  section  3  and  the  southeast  quar- 
ter of  section  4  abut  upon  the  proposed  Im- 
provement. John  C.  liUtz  Is  admitted  to  be 
tbe  owner  of  the  south  half  of  tbe  southeast 
quarter  of  section  4,  and  a  resident  of  the 
county,  and  should  be  counted  as  an  abutter 
not  signing  the  petition.  The  west  half  of 
the  southwest  quarter  of  section  3  was  con- 
veyed to  "George  M.  Shortle  and  Sarah  E. 
Shortle,  bis  wife,  to  have  and  to  hold  during 
their  natural  lives,  and  at  their  death  to  go 
to  James  S.,  Abraham  G.,  and  George  Shor- 
tle." It  is  evident  that  this  abutting  tract 
Is  held  by  George  M.  and  Sarah  E.  Shortle 
for  life,  and  the  remainder  In  fee  Is  owned  by 
James  S.,  Abraham  G.,  and  George  Shortle  as 
tenants  in  common.  Appellants'  counsel  con- 
tend that  tbe  holders  of  the  life  estate  In 
this  tract  constitute  one  "landholder,"  and  tbe 
owners  of  the  fee  another  "landholder,"  with- 
in the  meaning  of  that  term  as  used  In  this 
statute,  and  therefore  that  six  resident  abut- 
ters signed  and  six  did  not  sign  the  petition, 
and,  as  the  law  requires  a  majority  to  sign, 
tbe  petition  is  insufflclent,  and  tbe  proceeding 
should  have  been  dismissed. 

We  are  unable  to  concur  In  this  constrac- 
tlon  of  the  statute.  The  language  of  the  stat- 
ute Is  "resident  landholder  of  the  county 
whose  lands  abut  upon  the  proposed  improve- 
ment." The  primary  meaning  of  the  word 
"land,"  at  common  law,  is  "any  ground,  soil, 
or  earth  whatsoever;  as  meadows,  pastures, 
woods,  waters,  marshes,  fnrzes  and  heatb." 
2  Biackstone,  Com.  18.  In  a  more  limited  sense 
the  term  denotes  the  quantity  and  character 
of  the  interest  or  estate  which  the  tenant  may 
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own  in  Umds.  Johnaon  t.  Richardson,  88 
Miss.  462,  464.  Taken  In  connection  with  the 
qualifying  word  "abut,"  we  think  the  term 
"lands"  was  used  In  this  connection  in  the 
prlmaiy  sense,  and  refers  to  the  ground  form- 
ing the  earth's  surface  contiguous  to  that  part 
of  the  highway  to  be  Improved.  The  act  does 
not  contemplate  that  there  may  be  more  than 
one  landholder  for  each  abutting  tract  and 
the  one  intended  Is  the  bolder  of  the  fee.  We 
are  not  to  be  understood  as  deciding  that, 
when  the  fee  is  held  by  more  than  one  person, 
each  of  such  owners  resident  In  the  county 
may  not  be  counted,  bnt  only  that  "landhold- 
ers," as  meant  by  this  act,  must  be  owners 
of  a  title  In  fee,  and  not  mere  life  tenants. 
It  was  shown  that  George  Sbortle,  Jr.,  one 
of  the  tenants  in  common  of  the  remain- 
der In  fee,  was  a  resident  of  the  county  of 
Tipton.  Conceding  that  he  should  be  counted 
as  a  resident  abutting  landholder  who  did 
not  sign  the  petition,  we  would  have  but  five 
not  signing  against  six  who  did  sign,  and  it 
must  follow  that  the  court  below  correctly 
decided  the  jurisdictional  question,  and  rightly 
overmled  appellants'  motion  to  dismiss  the 
proceeding. 

It  was  charged  in  the  motion  for  a  new 
trial,  that'  the  court  erred  In  refusing  appel- 
lants permission  to  file  amended  remonstran- 
ces In  the  circuit  court  The  proposed  amend- 
ments consisted  in  strilclng  out  the  fourth 
and  fifth  grounds  stated  in  the  original  re- 
monstrances, to  the  effect  that  the  cost  and 
expense  of  constructing  the  proposed  improve- 
ment would  exceed  the  benefits  to  be  derived, 
and  that  it  wonld  not  be  of  public  utility, 
and  by  inserting  an  averment  that  the  board 
of  commissioners  never  acquired  jurisdiction 
of  the  subject-matter  of  the  action.  The  stat- 
ute expressly  declares  that  the  decision  of 
the  Ixiard  of  commissioners  upon  the  causes 
of  remonstrance  which  appellants  proposed 
to  strike  out  "shall  be  final  and  no  appeal 
allowed  therefrom."  Acts  1903,  p.  261,  c.  145. 
This  part  of  the  remonstrance  was  effectually 
eliminated  by  the  statute  without  the  formal- 
ity of  striking  the  same  from  the  pleading, 
and  amendment  in  this  respect  was  unneces- 
sary. The  Insertion  of  matter  challenging 
the  Jurisdiction  of  the  court  would  have  been 
equally  unavailing,  since  that  question  had 
been  finally  adjudicated  against  appellants 
upon  their  motion  to  dismiss,  and  could  not 
be  again  litigated.  It  Is  manifest  that  the 
court  did  not  abuse  its  discretion,  but  proper- 
ly denied  appellants'  request  to  file  amended 
remonstrances  upon  appeaL 

The  conclusions  of  law  are  in  accord  with 
the  facts  found.  The  only  issue  of  fact  seri- 
ously controverted  was  whether  the  petition 
bad  the  requisite  signers,  and  this  we  have 
seen  was  correctly  determined.  It  follows 
that  the  decision  of  the  court  was  snstalned 
by  the  evidence,  and  no  error  was  committed 
in  overruling  appellants'  motion  for  a  new 
trial. 

Tlie  Jnflgmwit  Is  affirmed. 


(n  Ind.  App.  506) 
OHIOAOO,  L  ft  Ik  RT.  CO.  t.   OOBLKB. 

(No.   5.844.)! 

(Appellate  Court  of  Indiana.  Division  No.  & 

Feb.  19,  1907.) 

1.  MASTBB  ANO   SEBVA.'ra— Injvbrs— Feulow 
Sbb  VANT8— Coin>i:.AiN  r— Sufhoienot. 

In  an  action  for  injnries  to  a  railroad  em- 
ploy6  under  Bums'  Ann.  St.  1901.  I  7083,  snbd. 
4.  making  raiiroada  liable  for  Injuries  to  em- 
ployta  caused  by  the  negiiKence  of  other  em- 
ployes in  diarice  of  locomotives  or  trains,  aa 
alleRation  ttiat  the  en^neer  in  chante  of  a 
locomotive  negliKently  ran  it  into  one  of  defend- 
ants' passenger  cars  is  a  sufficient  allegation  of 
negligence  to  withstand  a  demurrer  for  want  of 
facts. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Diu. 
vol.  S4,   Master  and   Servant  I  842.] 

2.  Samk— Violation  or  Cusroic. 

A  complaint  in  an  action  for  personal 
injuries,  alleging  the  violation  by  defendant's 
servant  of  certain  well-lmown  customs,  bnt  not 
showing  what  the  customs  were^  is  insufficient. 
8.  Samb— City  Obdiharcb. 

A  complaint  In  an  action  tor  injuries  al- 
leging the  violation,  by  defendant's  servant  of 
a  city  ordinance,  but  not  showing  the  lubstanca 
of  the  ordinance,  is  insufficient 
4,  Sauk. 

A  complaint  in  an  action  for  injnries  al- 
leging violation  of  certain  rules,  by  defend- 
ant's servant  bnt  not  showing  the  substance 
of  the  rules,  is  insufficient  to  show  duty  neglect- 
ed. 

Appeal  from  Circuit  C!oart  Marlon  Ooon- 
4y;   H.  0.  Allen,  Judge. 

Action  by  Eunice  J.  Cobler  against  tlie 
Chicago,  Indianapolis  &  LonisviUe  Railway 
Company.  From  an  order  overruling  the  de- 
murrers to  the  complaint  defendant  ai^ 
peals.    Reversed  and  remanded. 

B.  a  Field,  H.  R.  Kurrle,  and  Taylor  A 
Woods,  for  appellant  Geo.  W.  Galvin.  tot 
appellee. 

ROBY,  P.  J.  Aroellee's  amended  complaint 
is  In  four  paragraphs,  demurrers  to  each  of 
which  were  overruled.  Error  is  assigned  ap- 
on  each  of  said  rulings.  The  cause  was  sub- 
mitted to  a  Jury,  and  a  verdict  for  appellee 
returned,  upon  which  the  judgment  appealed 
from  was  rendered. 

It  is  averred  in  the  first  paragraph :  That 
appellee  is  the  administratrix  of  the  estate 
of  Marshall  F.  0>bler,  deceased,  and  the  de- 
fendant a  corporation  operating  a  railroad  In 
the  state  of  Indiana  and  adjoining  states. 
That  appellee's  decedent  on  September  11, 
1901,  was  in  its  employment  as  a  yard  con- 
ductor, and  had  charge  of  a  crew  of  men, 
and  looked  after  the  movement  of  cars  in 
the  making  up  of  trains  in  the  yards  of  said 
company  In  the  city  of  Indianapolis.  Such 
crew  consisted  of  himself,  the  engineer  in 
charge  of  the  locomotive  engine  used  in  the 
movement  of  said  cars,  the  fireman  thereon, 
and  two  switchmen.  That  on  said  day  said 
crew  went  to  the  yards  with  an  engine  for  the 
purpose  of  cutting  out  certain  passenger  cars 
and  making  up  trains.  That  said  passenger 
cars  were  attached  together  by  air  hose,  saf^ 
tf  chains,  and  couplings.    Tbat  it  was  ne 

>Sm  n  N.  B.  B81.    Kebearlng  aenied. 
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■ary  to  onconple  said  air  bose  and  nnfasten 
■aid  safety  chains  in  order  that  the  cars  be 
moved  separately.  That  In  pursuance  of  bis 
daty  and  In  the  line  of  his  employment  said 
decedent  left  said  engine  with  the  knowledge 
of  the  engineer,  passed  the  first  of  said  pas- 
senger cars,  and  entered  the  space  between  it 
and  the  next  car,  for  the  purpose  of  uncoup- 
ling the  air  pipes  and  safety  chains.  That 
while  In  such  iMsition,  which  was  a  necessary 
one  for  talm  to  asstuiie,  and  between  said  cars, 
with  the  full  knowledge  of  the  otglneer  In 
charge  of  said  engine,  lie  was  crushed  be- 
tween the  platforms  of  said  cars  because 
aald  engineer,  negligently  dlsr^arding  his 
dnty  under  the  circumstances,  moved  his 
said  locomotive  engine  on  and  over  said 
tmdia  and  against  said  first  car.  Wherefore, 
etc. 

The  injury  Is  thus  charged  to  have  been 
earned  by  the  negligence  of  a  person  ita  the 
service  of  appellant  who  had  charge  of  a  loco- 
motive engine  upon  a  railway,  and  Is  there- 
fore suiBclent  Bums'  St  1901,  I  7083,  subd. 
4;  Baltimore,  etc.,  R.  Co.  v.  Peterson,  156 
Ind.  367,  874,  59  N.  E.  1044;  Indianapolis, 
etc,  Co.  V.  Houlihan,  167  Ind.  494,  498,  60 
N.  E.  943,  64  L.  B.  A.  787;  Pittsburgh,  etc., 
R.  Co.  V.  Glpe.  leO  Ind.  360,  867,  66  N.  B. 
1034;  Pittsburgh,  etc.,  R.  Co.  v.  Collins,  163 
Ind.  672,  71  N.  E.  661. 

The  second  paragraph  of  amended  com- 
plaint Is  grounded,  so  far  as  the  charge  of 
negligence  against  appellant  Is  concerned, 
upon  the  foIk>wing  averments:  TTbat  divers 
customs  and  practices  bad  become  and  were 
of  universal  acceptance  and  application  among 
railroad  men  working  in  the  switchyards  of 
the  city  of  Indianapolis,,  and  with  which 
■11  switching  crews  of  railroads  In  said  city 
were  familiar,  and  to  which  all  the  members 
thereof  conformed."  It  is  then  averred  that 
the  engineer  in  (4iarge  of  the  loMwaotive  en- 
gine, "in  violation  of  said  well-known  cus- 
toms and  practices,  moved  tUs  engine,"  etc 
"And,  in  violation  of  said  customs  and  prac- 
tices, negligently  and  carelessly  propelled 
Ills  engine,"  etc.  The  complaint  Is  entirely 
insufficient,  for  the  reason  that  the  customs 
and  practices  referred  to  are  not  set  out,  ei- 
ther in  substance  or  tenor.  The  Code  requires 
that  the  complaint  contain  "a  statement  of 
tl>e  facts  constituting  a  cause  of  action." 
The  object  of  the  requirement  is  that  the 
defendant  be  notified  of  the  charge  which  be 
Is  to  meet  Bums'  Ann.  St  1901,  {  341.  In 
the  absence  of  averments  showing  what  the 
custom  relied  upon  was,  no  facts  were  stated 
from  which  the  existence  of  the  underlying 
duty  alleged  to  have  been  violated  could 
be  determined.  Pittsburgh,  etc.,  R.  Co.  v. 
Llgbthelser,  163  Ind.  247,  262,  71  N.  E.  21S, 

eao. 

Tlie  third  paragraph  of  amended  complaint 

contains  s  stat«nent  of  general  conditions 

equivalent   to   that  made   In  the   preceding 

■  paragraphs.  The  negligence  counted  upon  Is 

as  follows:  "Defendant  u^llgently  and  care- 


lessly moved  its  locomotive  engine  on  and  over 
said  tracks  and  against  said  first  car,  without 
notice  of  the  purpose  or  Intent  to  so  move 
the  same,  and  without  ringing  the  bell  upon 
such  engine,  In  direct  violation  of  an  ordi- 
nance of  the  city  of  Indianapolis,  entitled  'An 
ordinance  to  regulate  the  running  of  loco- 
motives and  cars  la  the  city  of  Indianapolis,' 
etc.,  approved  March  12, 1886,  and  at  the  time 
in  full  force  and  effect."  The  pleading  does 
not  contain  a  statement  of  the  substance  of  the 
ordinance,  nor  does  it  show  otherwise  that  the 
same  was  applicable  to  the  movement  of  an 
engine  engaged  In  making  up  trains  In  the 
company's  yards,  and  the  averment  as  to  the 
violation  of  the  same  is  a  mere  conclusion. 

The  amended  fourth  paragraph  avers  that 
"the  defendant  negligently  and  carelessly,  la 
utter  disregard  and  violation  of  the  provi- 
sions of  rules  178  and  308,  governing  loco- 
motive engineers  and  the  movement  of  lo- 
comotive engines,  issued  especially  by  defend- 
ant and  in  force  at  the  date  of  the  grievance 
complained  of  herein,  moved  the  locomotlvs 
engine  along  and  over  said  tracks  and  against 
said  first  car,  thereby,"  etc.  Neither  the 
tenor  nor  substance  of  said  rules  is  stated, 
and  there  is  nothing  in  the  pleading  showing 
their  applicability  or  violation,  except  the 
statement  above  quoted. 

Neither  the  second,  third,  nor  fourth  amend- 
ed paragraphs  o^  complaint  contain  a  state- 
ment of  facts  irelled  upon  as  required  by  the 
Code,  and  the  demurrers  to  each  of  them 
should  have  been  sustained.  We  are  not 
able  to  say  that  the  verdict  was  based  upon 
the  first  paragraph  of  complaint 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  Instructions  to  sustain  the 
demurrers  to  the  paragraphs  of  complaint 
mentioned,  and  for  further  proceedings. 

COMSTOCK,  BABB,  WATSON,  and  HAD- 
LET,  JJ.,  ooncnr.    MYERS,  a  J.,  absott 


(41  I114.  App.  UT) 
OCHS    et   aL   v.    M.   J.    CARNAHAN    CO.' 

(No.  6,687.) 
(Appellate  Court  of  Indiana.     Feb.  22,  19070 

<30WTBACTS— PABTMS— RiOHTS  OF  THIBD  PMI- 

8ON8— Cohtbactob's  Bond. 

Wbere  a  contractor's  bond  provided  that 
the  contractor  ihould  par  for  material  used  and 
all  help  employed  in  tne  construction  of  the 
building,  the  bond  was  not  only  for  the  benefit 
of  the  owner,  but  for  laborers  and  material- 
mm,  and  hence  they  were  entitled  to  sue  to  en- 
force the  same  in  their  own  names. 

[Ed.  Note.— For  canes  in  point,  see  Cent  Dig. 
vol.  11,  ContracU,  I  708.] 

On  petition  for  rehearing.    Petition  over- 
ruled. 
For  former  opinion,  see  76  N.  E.  788L 

ROBT,  P.  J.  Since  the  opinion  herein  was 
filed  the  question  as  to  the  right  of  a  ma- 
terialman to  recover  upon  the  contractor's 
bond  has  been  presented  to  this  court  in  a 
number  of  other  cases.  In  one  of  them  oral . 
'Tnuutar  denied. 
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argument  was  had,  while  elaborately  and 
carefully  prepared  briefs  have  been  submit- 
ted by  most  capable  lawyers,  and  the  ruling 
on  this  petition,  which  has  been  withheld 
pending  sueh  further  Investigation,  will  be 
made  after  the  court  has  at  least  bad  an  op- 
portunity to  be  informed  upon  the  subject.- 
It  U  held  by  the  English  decisions  that,  where 
two  persons  make  a  contract  In  which  one  of 
them  promises  to  confer  benefits  upon  a  third 
person,  the  latter  cannot  sue  upon  the  con- 
tract, either  to  law  or  In  equity,  for  the  mon- 
ey or  other  benefit  which  It  Is  promised  that 
he  shall  receive.  This  doctrine  has  been 
adopted  In  certain  of  the  states.  9  Cyc.  374. 
A  larger  number  of  the  states  have,  however, 
adopted  the  so-called  "American"  doctrine, 
which  permits  such  party  to  recover  such 
benefit  to  a  suit  brought  In  his  own  name. 
9  Cyc.  S77.  This  Is  the  doctrine  In  Indiana. 
Ferris  v.  American  Brewing  Co.,  52  L.  R.  A. 
305,  155  Ind.  539,  58  N.  E.  701;  Judson  v. 
Romalne,  8  Ind.  App.  300,  35  N.  B.  912 ;  Wil- 
liams v.  Markland,  15  Ind.  App.  669,  44  N. 
E.  562.  In  the  consideration  of  this  case 
It  follows  that  decisions  of  courts  in  states 
where  the  English  doctrine  prevails  do  not 
possess  any  persuasive  or  other  authority, 
and  they  are  therefore  eliminated. 

A  class  of  argument  which  has,  to  some  ex- 
tent, been  pursued  and  must  also  be  eliminat- 
ed. Is  that  which  proceeds  upon  the  assump- 
tion that  'the  provision  o^  the  contract  quoted 
Is  not  for  the  benefit  of  the  materialman  or 
laborer,  or  that  the  sole  purpose  of  the  con- 
tract was  to  protect  and  Indemnify  the  own- 
er. Head.  The  very  question  to  be  decided  is 
whether  the  promise  Is  for  the  benefit  of  the 
materialman  and  laboreror  not  The  words 
of  the  bond  are:  "Shall  pay  for  all  material 
used  and  all  help  employed  In  the  construc- 
tion of  said  building."  This  Is  a  certain  and 
express  agreement  to  pay  for  all  material 
furnished  and  foi"  all  help  employed.  The 
agreement  to  pay  Is  primarily  for  the  benefit 
of  the  creditor  to  whom  such  payment  must 
of  necessity  be  made.  Had  the  provision  been 
that  the  contractor  "shall  pay  the  M.  J. 
Carnaban  Compftny  for  all  material  furnish- 
ed by  It  used  in  the  construction  of  said  build- 
ing," there  could  not,  under  the  doctrine 
above  stated,  be  any  doubt  as  to  the  right  of 
said  M.  J.  Camahan  Company  to  recover  In 
such  an  action  as  this.  No  one  will  suggest 
that  the  agreement  to  pay  for  all  materials 
used  and  for  all  help  employed  was  Intended 
for  the  benefit  of  the  owner.  Head,  himself. 
Incidentally,  sudi  payment  might  benefit  him 
In  that  It  would  prevent  the  acquirement  of  a 
valid  Ilea,  but  such  result  would  be  an  In- 
cidental one  only.  It  was  never  contemplated 
that  such  payments  should  be  made  to  blm. 
Persons  who  let  contracts  for  the  construction 
of  buildings  do  not  furnish  all  the  material 
and  do  all  the  work.  It  Is  practically  Im- 
possible, at  the  time  of  contracting  for  the 
erection  of  a  building,  to  name  the  persons 
who  will  subsequently  furnish  material  there- 


for, or  do  labor  tberera.  Such  inrttefl  were 
therefore  described  In  general  and  compre- 
hensive terms.  The  language  used  Is  In- 
clusive— shall  pay  for  "all"  material  and 
"all"  help.  The  legal  effect  of  the  language 
used  is  no  different  from  what  It  would  have 
been  had  the  agreement  been  to  pay  whoever 
shall  furnish  material  or  do  labor.  Reynolds, 
etc.,  Co.  ▼.  Eacock,  Receiver,  27  Ind.  App.  469, 
465,  61  N.  E.  732.  The  maxim  is:  "That  is 
certain  which  can  be  rendered  certain." 
When  the  Identity  of  the  person  furnishing 
such  material  is  rendered  certain,  the  con- 
tract Is  not  different  in  any  respect.  In  terms 
or  In  effect,  from  what  It  would  be  did  It 
contain  appellee's  prefer  name.  Rhodes  v. 
Matthews,  67  Ind.  131,  130 ;  Stevens  v.  Flan- 
nagan,  181  Ind.  122.  127,  30  N.  E.  808;  Pit- 
ney v. 'Glenn's  Falls  Co.,  65  N.  Y.  14;  Clinton 
V.  Hope  Ins.  Co.,  45  N.  Y.  461.  Names  are 
used  to  indicate  Identities.  Meyer  v.  Ind. 
Nat  Bank,  27  Ind.  App.  354,  61  N.  E.  596. 
The  Identity  of  the  person  furnishing  ma- 
terials for  use  In  the  building  referred  to  In 
the  contract  under  consideration  being  estab- 
lished, as  It  Is  in  this  case,  there  Is  no  room 
for  a  denial  of  the  right  of  the  appellee  to 
maintain  its  action.  This  is  the  conclusion 
stated  In  the  books.  "As  security  for  faith- 
ful performance,  contractors  are  frequently 
required  to  execute  a  bond  with  sureties. 
Such  bonds  frequently  require  the  contractor 
to  pay  all  claims  for  materials  used  and  the 
wages  of  all  laborers,  etc.,  employed  by  the 
contractor  upon  the  work..  Under  such  con- 
ditions, the  right  of  the  persons  who  furnish- 
ed materials  or  performed  labor  for  the  con- 
tractor to  maintain  an  action  on  the  bond 
to  enforce  their  claims  depends  on  the  general 
rule  prevailing  to  the  jurisdiction  In  which 
the  suit  is  brought  with  regard  to  the  right 
of  incidental  beneficiaries  of  a  contract 
though  not  parties  or  privies  thereto,  to  mato- 
tain  an  action  on  the  contract"  30  Ency. 
Law,  p.  1288,  f  12.  "On  default  of  the  builder 
In  cases  where  the  contract  requires  him  to 
pay  for  all  labor  and  material  furnished,  the 
right  of  action  directly  against  the  surety  ac- 
crues to  unpaid  laborers,  materialmen  and 
subcontractors."  6  Cyc.  83B.  Greenfield 
Lumber  Co.  v.  Parker,  159  Ind.  671,  674,  65  N. 
E.  747.    • 

Building  contracts,  guarantied  by  sureties 
for  the  contractor,  upon  which  materialmen 
or  laborers  have  secured  judgments,  subse- 
quently affirmed  by  this  court  contata  par- 
ticular clauses  as  follows :  "For  the  fuiflll- 
ment  of  said  contract  and  the  payment  of  all 
such  material  and  labor  debts."  Williams  v. 
Markland,  15  Ind.  App.  660,  44  N.  E.  662. 
"And  promptly  pay  all  debts  Incurred  in  the 
prosecution  of  said  work,  includtog  labor  and 
material  furnished."  Young  v.  Young,  'Zl 
Ind.  App.  509,  52  N.  B.  776.  "That  he  would 
pay  for  all  labor  and  material  used  to  said 
buildtog."  American  Surety  Co.  v.  Lanber, 
22  Ind.  App.  327,  53  N.  B.  793.  "The  pro. 
vision  of  the  contract  that  there  should  be  no 
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claims  against  tbe  contractor  for  work  and 
materials  could  only  mean  that  be  was  to 
discharge  such  claims  by  their  payment" 
Brown  T.  Markland,  22  Ind.  App.  652,  53  N. 
E.  295.  "Pay  for  all  labor  and  materials 
used  In  connection  therewith."  King  ▼.  Dow- 
ney. 24  Ind.  App.  202,  56  N.  B.  680.  This 
court,  upon  construing  each  one  of  tbe  above 
clauses,  declared  in  each  instance  tbe  law 
to  be  that  the  contract  was  one  for  the 
benefit  of  a  third  person,  upon  which  he  was 
entitled  to  recover  In  his  own  name.  Wh^re 
the  terms  of  a  written  contract  are  not  am- 
biguous. Indefinite,  or  nncertaln,  Its  meaning 
Is  a  matter  of  law  for  the  court  Brown  et 
al.  ▼.  Langner,  25  Ind.  App.  5S8,  68  N.  B. 
743. 

Neither  tbe  contract  under  consideration  or 
tbe  ones  above  referred  to  are  ambiguous.  In- 
definite, or  uncertain.  They  are  In  substan- 
tially the  same  terms,  and  the  case  at  bar  Is 
governed  by  the  law  as  declared  in  the  prior 
decisions.  But  it  is  Insisted  that  the  Inten- 
tion of  the  parties  to  the  contract  was,"  In 
those  cases,  determined  by  the  fact  that  the 
buildings,  for  the  construction  of  which  such 
materials  were  famished  or  labor  done,  were 
public  buildings,  upon  which  the  materialman 
or  laborer  could  not  procure  a  valid  me- 
chanic's lien.  This  Insistence  Is  made  in  the 
face  of  the  well-settled  law  that  a  written 
contract,  which  is  not  ambiguous,  indefinite, 
or  uncertain,  and  In  regard  to  which  no  alle- 
gation of  fraud  or  mistake  Is  made,  must  be 
taken  as  it  Is  written  and  the  intention  of 
the  parties  determined  from  the  terms  there- 
of. Beard  v.  Lofton,  102  Ind.  408,  411,  2  N. 
B.  129 ;  Lowry  v.  Megee,  82  Ind.  107 ;  Harper 
y.  Pound,  10  Ind.  32.  "It  is  only  by  an  in- 
spection of  the  bond  that  what  the  parties 
understood  by  It  could  be  ascertained."  Lett 
v.  Corner,  6  Biackf.  296;  Free  t.  Meikel,  39 
Ind.  318.  The  motive  leading  the  townsnlp 
trustee  in  the  cases  last  cited  to  require  a 
contractor  to  guaranty  the  payment  of  ma- 
terial and  labor  claims  might  very  naturally 
be  Inspired  by  the  fact  that.  In  the  absence 
of  such  guaranty,  such  persons  would  be  un- 
able to  enforce  payment  of  their  claims,  but 
tbe  distinction  between  the  motive  which 
leads  a  person  to  enter  Into  a  contract  and 
the  intention  deducible  from  the  terms  of 
the  contract  as  It  la  written  Is  a  very  clear 
one.  A  Judge,  when  called  upon  to  state  tbe 
legal  meaning  of  a  written  instrument,  might 
very  naturally  mention  the  fact  that  tbe 
result  of  the  application  of  tbe  law  to  the 
terms  of  tbe  instrument  Is  a  beneficent  and 
just  one,  but  courts  do  not  construe  written 
contracts  with  regard  to  the  quality,  possea- 
BloDs,  or  other  rights  of  the  person  concerned 
therein.  If  tbe  clause  of  the  contract  now 
under  consideration  and  the  clauses  of  tbose 
contracts  heretofore  enforced  by  this  court 
in  tbe  cases  cited,  are  for  the  benefit  of  ma- 
terialmen and  laborers,  they  are  so  because 
the  language  used.  In  Its  usual  and  ordinary 
acceptation,  makes  them  so.    The  legal  effect 


of  the  language  of  tbe  contract  la  not  in- 
fluenced by  the  fact  that  the  materialmen 
and  laborers  can  or  cannot  acquire  valid  liens 
any  more  than  It  Is  by  the  wealth  of  the  ma- 
terialmen or  the  poverty  of  the  laborer,  or 
the  ability  of  either  to  procure  their  pay  by 
other  litigation.  Such  considerations  are  ex- 
trinsic to  the  question  presented  for  decision. 
Caufleld  v.  Polk,  17  Ind.  App.  429,  433,  46  N. 
B.  932. 

Had  appellee  relinquished  a  lien  held  by 
him,  the  surety  might  have  cause  for  com- 
plaint, but  he  was  not  required  by  contract 
or  otherwise  to  take  affirmative  action  in 
order  to  create  a  lien.  Whltehonse  v.  Ameri- 
can Borefy  Co.,  117  Iowa,  828,  90  N.  W.  727. 

Petition  for  rehearing  overruled. 

WATSON,  RABB,  and  COMSTOCK,  JJ., 
concur.  HADLBT,  J.,  dissents.  MYERS,  0. 
J.  absoit. 


(39  Ind.  App.  G64) 
ZIMMERMAN   ▼.   BEATSON   et   al.    (No. 

5,722.  )i 
(Appellate  Court  of  Indiana.    Feb.  20.  1907.) 

Appeal  —  Habkless   Ebbob  —  Admission   of 
eviuence. 

Bums'  Ann.  St.  1901.  I  642.  provides  that 
either  party  may  reserve  any  question  of  law 
decided  for  the  decision  of  the  Supreme  Court, 
tbe  question  so  reserved  to  be  taken  up  on  a 
bill  of  exceptions,  and  that  tbe  court  shall  cause 
the  bill  to  be  so  made  that  it  will  embrace 
so  much  of  the  record  only  as  will  enable  the 
Supreme  Court  to  apprehend  the  question.  In 
an  action  by  an  administrator  to  recover  money 
alleged  to  have  been  left  by  decedent  and  con- 
verted by  defendant,  defendant  was  erroneously 
permitted  to  testify  as  to  the  habits  and  pos- 
sessions of  decedent  to  show  the  nonexistence 
of  the  money.  The  bill  of  exceptions  showed 
that  evidence  was  introduced  to  prove  the  facts 
alleged  in  plaintiff's  complaint.  Held  that,  the 
cause  being  before  the  Appellate  Court  under 
section  642  after  judgment  for  defendant,  a  con- 
tention that  tbe  erroneous  admission  of  such 
evidence  should  be  regarded  as  harmless  error 
because  of  the  fact  that  all  the  evidence  given 
on  the  trial  was  not  before  the  Appellate  Conrt 
was  untenable. 

On  rehearing.    Motion  overruled. 
For  original  opinion,  see  79  N.  E.  518. 

RABB,  J.  It  Is  insisted  by  the  appellees 
In  their  petition  for  a  rehearing  In  this  cause 
that  their  petition  should  be  granted  and  the 
Judgment  of  the  court  below  affirmed,  for 
the  reason  that  all  the  evidence  given  upon 
the  trial  of  this  cause  Is  not  before  this 
court,  and  that,  therefore.  It  does  not  af- 
firmatively appear  from  tbe  record  that  er- 
ror was  committed;  that,  for  aught  this 
court  can  know,  It  was  shown  by  the  evi- 
dence upon  the  trial  without  confilct  that 
the  plaintiff  was  not  entitled  to  recover ;  and 
that  the  admission  of  tbe  evidence  complain- 
ed of  on  the  trial  of  the  cause  was  a  barm- 
less  error. 

Tbe  case  Is  before  this  court  upon  a  reserv- 
ed question  of  law  and  the  record  made  up 
under  the  provisions  of  section  642,  Bums* 
'  Transler  denied. 
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Ann.  St  1901.  The  Mil  of  esceptlons  prop- 
erly only  presents  to  this  court  so  much  of 
the  record  as  Is  necessary  to  present  the 
question  InvolTed  In  the  decision,  and  the 
bill  Itself  shows  that  evidence  was  Introduced 
tending  to  prove  the  facta  averred  In  the 
plaintiff's  complaint.  This  being  so.  It  af- 
firmatively appears  from  the  record  that  if 
the  court  erred  In  permitting  the  defendant 
to  testify  to  matters  transpiring  in  the  life- 
time of  the  plalntiCTs  intestate,  the  error 
was  harmful,  and  necessarily  requires  the 
reversal  of  the  cause.  Appellees'  argument 
In  support  of  their  petition  is  a  repetition 
of  their  argument  upon  the  original  hearing, 
supported  by  the  same  citation  of  authori- 
ties there  relied  upon,  and  none  other  for  an 
affirmance  of  the  Judgment  and  all  of  which 
were  carefully  weighed  and  considered  by 
this  court  on  the  original  hearing. 
Petition  for  a  rehearing  orerruled. 

ROSY,  P.  J.,  and  WATSON,  COMSTOCK, 
and  HADLEY,  JJ.,  concur.  MYERS,  a  J, 
absent 


(40  ind.  App.  sea) 

MANION  V.  LAKE  ERIE  &  W.  RT.  CO.  etaL 

(No.  8.780.)  1 
(Appellate  (}oart  of  Indiana.    Feb.  19,  1907.) 

1.  New  TitiAir-OBOUMDS— Subfbibb. 

In  an  action  for  the  death  of  one  run  over 
by  a  railroad  train  wliiie  walliinc  in  a  street 
defendant  introduced  a  deed  cODTeyiDi;  to  it 
the  land  over  which  the  street  was  allcKed  to 
exist  but  plaintiff  made  no  objection  to  the  in- 
troduction of  the  deed  and  made  no  request  for 
further  time.  Held,  th,>t  there  was  no  error 
in  denying  n  new  trial  on  the  xrouod  of  iurprise 
and  on  a  sbowinx  that  defendant's  grantor  bad 
no  title  as  appeared  from  the  records  of  the 
county. 

2.  AppkaI/— Recobi>— Biix  of  Exokptioiis. 

Where  no  bill  of  exceptions  shows  allpced 
Improper  argument  of  counsel,  the  denial  of  a 
new  trial  on  such  ground  cannot  be  reviewed  on 
appeal. 

[Ejd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8.  Appeal  and  Error.  |  2431.] 

8.  Railroads  —  iNJURrcs     to     Pxbsokb     or 

Tbacks— Tbespassebs. 

One  walicing  upon  a  street  of  a  city,  al- 
though it  was  used  by  a  raiirood  company,  was 
not  a  trespasser  as  between .  liim  and  the  com- 
pany. 

rSd.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  41,  Railroads,  I  1221.] 

4.  Sakb— LiciNSEca. 

The  user  of  a  part  of  a  railroad  riebt  of 
way  by  the  public  as  a  bitrhway  for  foot  pas- 
sengers does  not  prove  either  an  implied  dedica- 
tion or  a  prescriptive  right 

TEd.  Note.— For  cases  !n  point,  see  Cent  Dig. 
ToL  41,  Railroads.  H  1228-1230.] 

B.  SAin— Cabb  Requtbid. 

Tboae  In  charge  of  a  railroad  train  n^nning 
along  a  street  or  way  are  bound  to  anticipate 
the  presence  of  persons  on  the  tracic  and  to 
exercise  reasonable  care  to  avoid  injuring  per- 
sons placed  in  peril. 

[Ed.  Note.— For  cases  in  point,  see  C^t  Dig. 
Td.  41.  Railroads.  {|  1235.  1230.] 

*  Uehearing  denied.    Transfer  to  Supreme  Court 


8.  Tbial  —  iHSTBUonoiTS  —  ABsmcpnoH       of 

Facts. 

In  an  action  for  the  death  of  one.  mn  over 
while  wailting  on  a  railroad  tracic  defendant 
claimed  that  it  owned  the  land  and  that  the  use 
of  the  same  1^  the  public  was  an  encroaclunent, 
while  plaintiif  contended  that  the  use  made  of 
the  land  by  defendant  was  an  encroachment  on 
a  pubiie  thoroughfare.  The  court  instructed 
that  if  defendant  did  not  enforce  its  right  and 
warn  people  off  its  premises,  nevertheless  no 
right  was  thereby  acquired  by  the  public  to  nse 
defendant's  roadbed,  and  that  sucb  use  would 
aniount  to  no  more  than  a  naked  iicjense.  and 
that,  in  such  case,  a  person  so  using  the  prop- 
erty did  so  at  his  own  risk.  Held,  tliat  the  in- 
struction was  erroneous  as  assuming  the  mat- 
ter In  issue. 

TEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46.  Trial.  H  420-435.] 

7.  SAin. 

In  an  action  agiinst  a  railroad  for  the 
death  of  one  run  over  while  walking  on  a  track, 
the  first  and  second  paragraplis  of  tlie  complaint 
charged  negligence  on  the  part  of  defendant  and 
the  third  paragraph  charged  a  willful  injury. 
Held,  that  an  instruction  that,  if  plaintiff  fail^ 
to  prove  the  material  averments  of  some  one  or 
more  of  the  paragraphs  by  a  fair  preponderance 
of  the  evidence,  the  verdict  should  be  for  de- 
fendant was  erroneous  as  requiring  verdict  for 
defendant  if  willful  injury  was  not  shown 
though  negligence  was  proven. 

Appeal  from  Circuit  Court  Hancock  Comi- 
ty:   Edward  W.  Felt  Judge. 

Action  by  Ella  Manlon,  as  administratrix 
of  the  estate  of  Michael  Manlon,  deoeasedL 
against  the  Lake  Erie  &  Western  Railway 
Company  and  otho-s.  From  a  Judgment  In 
favor  of  defendants,  plaintiff  appeals.  Re- 
versed anu  remanded  for  a  new  trial 

George  W.  Galrln  and  Mason  k  Jackson, 
for  appellant  Jno.  B.  Cockrum,  MIU^  tt 
Miller,  and  W.  W.  Cook,  for  appellees. 


ROBY,  P.  J.  Action  by  appellant  to  re- 
cover damages  on  account  of  the  death  of 
her  decedent  Michael  Manlon.  She  avers 
in  the  first  paragraph  of  complaint  the  ex- 
istence of  a  public  road  or  driveway  alons 
the  west  bank  of  Pogues  Run,  between  Mar- 
ket and  Washington  streets  in  the  city  of  In- 
dianapolis: that  appellee  laid  Its  tracks  In 
a  portion  of  said  driveway  or  road  then  In 
public  use  and  thereafter  moved  such  tracks 
over  said  road  so  as  to  prevent  the  use  there- 
of by  vehicles ;  that  the  public  continued  to 
use  the  same  as  a  footpath:  and  that  It 
was,  and  continued  to  be,  a  thoroughfare 
In  the  city  of  Indianapolis.  It  is  averred 
that  said  way  curved  so  much  that  a  train 
entering  thereon  at  Washington  street  could 
not  be  seen  by  those  upon  said  track  at 
Market  street;  ti.at  appellee  and  its  em- 
pioyte  knew  the  public  use  to  which  the  same 
was  put  and  had  been  put  from  time  im- 
memorial, and  that  the  same  was  in  constant 
use  by  the  public  of  said  city  as  a  highway 
for  pedestrians.  It  Is  further  averred  that 
decedent  on  June  9,  1901,  while  going  to  bis 
home  over  said  way,  was  run  over  by  a 
locomotlTe  and  train,  which  u  averred  to 
denied. 
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have  been  negligeutly  run  by  appellee  at  a 
rate  of  speed  lo  excess  of  four  miles  an  hour, 
In  violation  of  an  ordinance  of  the  city  of 
Indianapolis,  and  to  have  been  negligently 
nin  without  signals.  The  second  paragraph 
is  not  different  from  the  first  in  any  essential 
particular.  The  third  paragraph  proceeded 
upon  the  theory  of  a  willful  injury,  but,  in 
ylew  of  admissions  made  by  counsel  for  ap- 
pellant in  argument.  Its  contents  are  imma- 
terial to  the  questions  involved  in  this  appeal. 
The  issue  was  formed  by  a  general  denial, 
trial  by  a  Jury,  verdict  for  the  appellee  to- 
gether with  answers  to  interrogatories. 

The  only  assignment  of  error  discussed  is 
that  the  court  erred  in  overruling  appellant's 
motion  for  a  new  trial.  A  great  many  rea- 
sons for  a  new  trial  are  stated  In  the  motion 
therefor.  The  fourth  ground  stated  Is  that 
the  plaintiff  was  surprised  upon  the  trial  by 
the  Introduction  of  a  deed  to  the  Peru  k 
Indianapolis  Railroad  Company  from  one 
James  Hill,  purporting  to  convey  to  defend- 
ant, as  of  the  date  of  June  6,  1849,  a  descrip- 
tion of  real  estate  including  the  land  over 
which  said  way  was  alleged  to  exist  Previ- 
ous to  the  offer  of  such  deed,  it  had  been  ad- 
mitted by  the  parties  that  appellee  railroad 
company  bad  succeeded  to  the  rights  of  prop- 
erty of  the  Peru  &  Indianapolis  Railroad 
Company.  It  is  shown  by  affidavit  that  said 
Hill  did  not  have  title  as  appears  from  the 
records  of  Marlon  county,  and  that,  becanse 
of  the  Inability  of  the  plaintiff  to  procure 
such  records  and  the  plaintiff's  lack  of  knowl- 
edge as  to  the  existence  of  such  deed,  that 
she  was  surprised,  etc.  The  general  proposi- 
tion Is  that  a  plaintiff  is  not  entitled  to  a 
new  trial  on  account  of  surprise  at  evidence 
given  for  the  defendant.  Cummins  v.  Wal- 
den,  4  Blackf.  (Ind.)  307;  Atkisson  v.  Martin, 
39  Ind.  242:  Helm  v.  Bank,  91  Ind.  44; 
Bingham  v.  Walk.  128  Ind.  164,  27  N.  B. 
483;  Working  ▼.  Gam,  148  Ind.  546,  47  N. 
E.  951.  The  deed  referred  to  seems  to  have 
been  introduced  In  evidence  without  objec- 
tion, and  no  request  for  further  time  Is  shown 
to  have  been  made.  There  may  be  excep- 
tions to  the  general  proposition  above  stated, 
but  the  facts  here  exhibited  are  not  sufficient 
to  create  an  exception  thereto.  The  Jury 
found,  as  shown  by  the  answers  to  interroga- 
tories, that  appellee  was  the  owner  of  the 
property  formerly  owned  by  the  Pern  & 
Indianapolis  Railroad  Company ;  that  James 
Hill  and  wife,  on  June  6,  1849,  conveyed  to 
the  Pern  &  Indianapolis  Rallniad  Company 
outlot  66  of  which  the  land  occupied  by  ap- 
pellant's track  on  June  9,  1901,  was  a  i>art; 
ttiat  the  train  which  struck  decedent  was 
running  upon  the  track  laid  on  said  land, 
and  that  decedent  was  on  said  track  when 
struck.  The  third  reason  for  a  new  trial 
sets  out  statements  of  appellee's  attorneys 
relative  to  the  title  to  such  property  as  made 
in  argument  over  appellant's  objections  there- 
to. Such  statements  purport  to  be  state- 
ments of  fact  by  the  la:wyers,  which  could 


only  be  properly  made  In  the  manner  pro- 
vided for  taking  testimony.  Unfortunately 
for  appellant.  It  is  not  shown  that  the 
grounds  stated  in  said  reason  for  a  new  trial 
were  true,  lacking  which  no  question  is  pre- 
sented. The  statement  of  the  motion  Is  im- 
material and  no  bill  of  exceptions,  showing 
the  fact,  was  filed.  Hood  v.  Tyner,  3  Ind. 
App.  51,  28  N.  B.  1033.  The  averment  In  the 
complaint  that  the  decedent  was  struck  while 
upon  a  public  way  or  thoroughfare,  in  the 
city  of  Indianapolis,  was  a  material  allega- 
tion upon  the  establishment  or  failure  to  es- 
tablish which,  the  relative  rights  of  the  par- 
ties largely  depend.  If  the  decedent  was 
walking  on  appellee's  track  he  became  a  tres- 
passer. Brooks  V.  Pittsburg,  etc.,  R.  Co.,  158 
Ind.  62,  62  N.  E.  694.  If  be  was  walking 
upon  a  street  of  the  city,  although  such 
street  was  used  by  the  railroad  company  it 
still  being  open  to  the  use  of  the  public,  he 
was  not  a  trespasser.  Ohio,  etc.,  R.  Co.  v. 
Walker,  113  Ind.  196,  15  N.  E.  234,  3  Am. 
St.  Rep.  638;  Krenzer  v.  Pittsburg,  etc.,  R. 
Co.,  151  Ind.  587,  43  N.  E.  649,  52  N.  E.  220, 
68  Am.  St  Rep.  252.  The  doctrine  of  stare 
decisis  operates  to  validate  the  grants  by 
municipalities  of  the  right  to  steam  railroads 
of  laying  tracks  longitudinally  upon  the 
streets  thereof  (Town  of  New  Castle  v.  Lake 
Erie,  etc.,  R.  (3o.,  155  Ind.  18,  67  N.  E.  516), 
but  "no  length  of  user  would  give  a  railroad 
company  absolute  ownership  of  a  street  for 
that  is  not  the  municipality's  to  grant" 
Town  of  New  Castle  v.  Lake  BIrle,  etc,  R. 
Co.,  supra,  p.  26.  This  doctrine  applies  con- 
versely, and  the  user  of  part  of  a  railroad 
right  of  way  by  the  public  as  a  highway  for 
foot  passengers  does  not  prove  either  an  Im- 
plied dedication  or  a  prescriptive  right  Can- 
non V.  Cleveland,  etc.,  R.  Co.,  157  Ind.  682, 
62  N.  E.  a  Where  the  railroad  track  is  laid 
upon  the  surface  of  a  public  street  the  prin- 
ciples which  govern  the  question  of  contribu- 
tory negligence  are  somewhat  different  from 
those  which  obtain  where  the  track  Is  laid 
upon  a  private  highway.  Those  In  charge 
of  the  train  run  along  such  street  or  way 
are  bound  to  anticipate  the  presence  of  per- 
sons on  the  track  ahead  of  them,  and  to  main- 
tain a  constant  outlook  and  exercise  reason- 
able care  to  avoid  Injuring  persons  who  are 
placed  In  peril.  2  Thompson's  Negligence, 
S  1776. 

It  was  the  contention  of  appellee  that  it 
owned  the  land  and  that  the  use  by  the  pub- 
lic was  an  encroachment  It  was  the  con- 
tention of  appellant  that  the  use  made  of  the 
land  by  appellee  was  an  encroachment  upon 
a  public  thoroughfare  In  this  state  of  the 
Issue  the  court  at  the  request  of  appellant, 
among  many  other  instructions,  gave  the  fol- 
lowing to  the  Jury :  "A  railroad  track  own- 
ed by  the  company  operating  on  same  is  a 
knovm  place  of  danger,  and  any  stranger 
who  uses  the  same,  between  stations  and 
crossings,  for  his  own  purposes,  without  con- 
sent Is  not  exempt  from  the  character  of  a 
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\tTongaoer  and  trespasser  in  traveling  along 
It.  If  yon  find  from  the  evidence  In  this 
case  that  the  defendant  railroad  company 
did  not  enforce  its  rights  and  warn  people 
off  of  Its  premises,  still  I  charge  you  that 
no  right  was  thereby  acquired  by  the  public 
or  any  individual  to  use  its  roadbed  as  a 
public  place  of  travel.  Such  a  use  by  the 
public  would  amount  to  no  more  than  a  mere 
naked  license,  and  Impose  no  obligations  on 
the  part  of  the  railroad  company  to  provide 
against  danger  of  accident  The  person  who 
nsed  the  right  of  way  for  his  convenience, 
went  there  at  bis  own  rlslc  and  enjoyed  the 
Implied  license  with  its  attendant  perils. 
The  railroad  company  was  tmder  no  legal 
duty  to  keep  Its  property  free  from  pitfalls 
or  obstructions  for  the  accommodation  of 
persons  who  go  upon  or  over  such  property, 
merely  for  tbehr  own  use  or  pleasure,  even 
where  this  is  done  by  the  permission  of  the 
railroad  comi>any.  In  such  a  case,  the  per- 
son so  using  such  property  does  so  at  bis 
own  risk,  and  enjoys  the  use  with  its  con* 
comitant  perils."  In  this  instruction  the 
court  assumed  the  very  matter  which  was  in 
Issue. 

The  seventh  Instruction  given  by  the  court 
was  as  follows :  "If  the  plaintiff  has  failed 
to  prove  the  material  averments  of  some 
one  or  more  of  the  paragraphs  of  complaint 
by  a  fair  preponderance  of  the  evidence,  In 
the  cause,  yoa  should  And  for  the  defend- 
ants." By  this  Instruction  the  Jury  were 
told  to  find  against  appellant  if  she  had  fail- 
ed to  prove  the  material  averments  of  one 
of  her  ttiree  paragraphs  of  complaint.  In 
tiie  third  paragraph  a  willful  injury  was 
citarged.  Under  this  Instruction  a  failure  to 
prove  the  material  averments  of  the  third 
paragraph  required  a  verdict  against  the 
plaintiff  on  the  first  and  second  paragraphs 
lo  which  negligence  was  charged. 

These  errors  are  not  shown  by  the  record 
to  liave  been  harmless,  and  the  Judgment  is 
therefore  reversed,  and  the  cause  remanded, 
with  instructions  to  sustain  the  motion  for 
a  new  trial,  and  for  farther  proceedings. 

WATSON,  HADLBT,  RABB,  and  COM- 
STOCK,  JJ.,  concur.    MTERS,  C.  J.,  absent 


<Sa  iDd.  App.  ElO) 

INDIANAPOLIS  ST.  BY.  CO.  t.  COTNER. 
(No.  5,624.) 

(Appellate  0>art  of  Indiana.    Feb.  20,  1907.) 

1.  Appeait-Pbesentation  or  Objections  in 
Trial  Coobt  — Pucadino  — Compi.aint-» 
Desionation  of  Pabtizs. 

Where  a  complaint  stated  facts  suflSdent 
■o  that  a  judfnnent  rendered  thereon  would  l>ar 
a  second  snit  for  the  same  cause,  an  objection 
to  the  complaint  for  the  first  time  on  appeal 
b<<cau8e  It  did  not  name  defendants  In  the  liody 
of  the  complaint,  though  they  were  properly 
named  in  the  caption,  was  nnavailable. 

['EA.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  {  1226.] 


2.  Nbouqence— TBiAir-DiBiCTiNO  Verdict. 

Under  Bums'  Ann.  St  1901.  i  359a.  mak- 
ing contributory  negligence  an  affirmative  de- 
fense, a  peremptory  instruction  on  contributory 
necligeace  can  only  be  given  in  favor  of  plain- 
tiCf. 

[EkL  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  37.  Neeligence.  {  278.1 

3.  Street  Railroads  —  Injitbies  to  Pebsor 
ON   Track— Action— Instructions. 

In  an  action  against  a  street  railroad  for 
Injuries  sustained  by  plaintiff  in  a  collision  be- 
tween his  vehicle  and  a  car,  an  instruction  on 
contributory  nexliftcnce,  that  if  defendant  sud- 
denly and  without  waminx  increased  the  speed 
of  its  car,  so  that  plaintiff  could  not  by  ordi- 
nary care  avoid  being  struck  by  it,  and  that 
if  the  collision  was  wholly  because  of  such 
increase  of  speed,  plaintiff  could  not  be  euilty 
of  contributory  negligence,  was  proper,  tbouirti 
the  instruction  did  not  state  why  the  car  start- 
ed, nor  include  other  circumstances  which  misht 
have  existed,  nor  was  the  instruction  objection- 
able as  a  peremptory  one. 

Appeal  from  Circuit  Court  Boone  County; 
Saml.  R.  Artman,  Judge. 

Action  by  William  S.  Oyner  against  the 
Indianapolis  Street  Railway  Company  and 
another.  From  a  judgment  in  favor  of  plain- 
tiff, the  defendant  above  named  appeals.  Af- 
firmed. 

F.  Winter,  W.  H.  Latta,  and  Saml.  M.  Ral- 
ston, for  appellant  Doan  &  Orbison  and  A. 
J.  Shelby,  fbr  appellee. 

ROBY,  P.  J.  Action  to  recover  damages  on 
account  of  personal  Injuries  alleged  to  bave 
been  received  by  appellee  in  a  collision  be- 
tween his  wagon  and  appellant's  street  car. 
The  complaint  Is  In  one  paragraph.  The  la- 
sne  was  formed  by  a  general  denial  and  sub- 
mitted to  a  Jury,  which  returned  a  verdict 
for  appellee.  A  demurrer  to  the  complaint 
for  want  of  facts  was  filed,  but  a  ruling  there- 
on was  waived.  Appellant  and  the  Indian- 
apolis Traction  tc  Terminal  Company  were 
orighiai  defendants;  but  after  trial  bad  be- 
gun appellee  dismissed  as  to  the  tractlMi 
company,  and  the  litigation  was  tbereaft^ 
conducted  between  appellee  and  appellant 
Neither  the  appellant  nor  the  terminal  com- 
pany are  named  In  the  body  of  the  complaint 
although  both  'are  properly  named  In  the  cap- 
tion thereof.  The  omission  to  name  the  de- 
fendants in  the  body  of  the  complaint  Is  not 
necessarily  a  fatal  error,  (^sby  v.  Powers, 
1.37  Ind.  694,  37  N.  B.  821. 

The  complaint  questioned  for  the  first 
time  on  appeal,  is  good  If  it  states  facts  suf- 
ficient so  that  a  Judgment  rendered  thereon 
will  bar  a  second  suit  for  the  same  cause. 
Efroymeon  T.  Smith,  29  Ind.  App.  451,  63 
N.  E.  328.  Measured  by  this  standard,  the 
complaint  Is  sufficient  as  against  an  assign- 
ment of  error. 

In  support  of  the  further  assignment  that 
the  <k)urt  erred  in  overruling  its  motion  for 
a  new  trial,  appellant  challenges  the  action 
of  the  court  in  giving  the  following  instroc- 
tion  to  the  Jury :  "Under  the  issues  and  the 
uncontradicted  evidence   la   this  case,   the 
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plaintiff  Is  Teq[x>nBible  for  the  drlTlng  of  the 
team  hitched  to  the  wagon  In  which  he  was 
riding  at  the  time  of  the  collision  complained 
of,  and  In  this  case  the  plalntlfF's  conduct  is 
to  be  measured  as  if  he  were  the  drlrer  of 
said  team  himself.  It  is  the  duty  of  a  travel- 
er, upon  approaching  a  street  car  crossing, 
to  look  and  listen  for  approaching  cars,  and 
he  must  exercise  in  this  respect  such  care 
as  an  ordinarily  prudent  person  would  exer- 
cise under  like  circumstances ;  and  I  charge 
yoQ  that  It  would  be  n^Ilgence  on  the  part 
of  a  traveler  to  drive  upon  a  street  railway 
track  in  a  crowded  city  when  a  car  was  ap- 
proaching on  said  track  at  such  a  distance 
and  at  such  a  rate  of  speed  that  such  car 
wonld  be  liable  to  collide  with  the  vehicle 
In  which  said  traveler  was  riding;  and  In 
this  connection  I  Instruct  you  that  in  this 
case  it  Is  tor  yon  to  determine  from  the 
evidence  whether  or  not  the  plaintiff  drove 
upon  said  tr&c^  at  the  intersection  of  Illinois 
and  Maryland  streets  at  a  thne  when  a  rea- 
sonably prudent  person  could  have  seen 
that  the  car  of  the  defendant,  approaching 
from  the  south,  would  probably  collide  with 
the  wagon  in  which  the  plaintiff  was  riding, 
and  If  you  find  from  the  evidence  that  such 
collision  probably  would  have  occurred,  and 
that  a  person  of  ordinary  prudence,  situated 
as  the  plaintiff  was  and  in  the  exercise  of 
ordb[iary  care,  could  have  seen  that  such  colli- 
sion would  probably  have  occurred,  then  I 
instmct  you  that  the  plaintiff  is  guilty  of 
contribntory  negligence  In  attempting  to 
drive  over  defendant's  track  under  such  dr- 
cmnstances,  and  cannot  recover;  but.  If  you 
find  from  the  evidence  that  at  the  time  plain- 
tiff drove  upon  said  track  he  had  ample 
time  to  cross  over  said  track  in  safety  be- 
fore said  car  would  reach  the  point  of  cross* 
ing,  if  It  were  to  continue  to  travel  at  the 
same  rate  of  speed  at  which  it  was  traveling 
at  the  time  he  attempted  to  cross,  and  if  you 
further  find  that  while  he  was  in  the  act  of 
crossing  said  tr^ek  In  plain  view  of  the  car 
the  defendant  suddenly  Increased  the  rate 
of  speed  of  said  car,  without  warning,  to 
such  an  extent  that  the  plaintiff,  in  the  ex- 
ercise of  ordinary  care,  could  not  cross  over 
said  track  without  being  struck  by  said  car, 
and  that  said  increase  of  speed  was  made 
after  the  plaintiff  had  started  to  cross  the 
tracks  npon  which  said  car  was  approaching, 
and  that  the  collision  was  occasioned  wholly 
by  the  Increase  of  q)eed  of  said  car,  then  the 
plaintiff  is  not  chargeable  with  contributory 
negligence  In  attempting  to  cross  said  tracks 
under  snch  circumstances."  The  following 
quotation  in  support  of  appellant's  position 
is  taken  from  its  brief:  "Numerous  cases 
can  be  found  where  the  court  has  said  as  a 
matter  of  law  that  contributory  negligence 
does  exist  But  we  venture  that  no  case  can 
be  found  where  the  court  has  said  as  a  mat- 
ter of  law  that  oontributory  negligence  does 
not  fixlsC 


The  rule  In  this  state  is  that  a  peremptory 
instruction.  In  favor  of  the  party  having  the 
burden  of  the  issue,  where  its  determination 
involves  the  credibility  of  witnesses,  and  de- 
pends upon  Inferences  and  dedwStions  from 
evidence,  is  an  invasion  of  the  province  of 
the  jury.  Haughton  v.  ^tna,  etc.,  Ins.  Co., 
165  Ind.  32,  73  N.  E.  592,  74  N.  B.  613;  Jac- 
obs V.  Jolley,  29  Ind.  App.  26.  62  N.  E.  1Q28. 
In  Haughton  v.  iBtna,  etc.,  Ins.  Co.,  supra, 
the  defendant.  In  whose  fiivor  a  peremptory 
instruction  was  given,  answered  setting  up 
fraud,  and  the  court,  after  a  careful  review 
of  the  cases,  overruling  some  in  conflict  with 
the  conclusion  announced,  settled  the  law  as 
above  stated.  Contributory  negligence  is,  in 
such  actions  as  the  one  now  under  considera- 
tion, an  affirmative  defense,  the  burden  of 
establishing  which  is  upon  the  defendant 
Acts  1899,  p.  58,  c.  41 :  Burns'  Ann.  St  1901, 
S  359a.  It  necessarily  follows  that  the  peremp- 
tory instruction,  which,  under  the  rule  requir- 
ing the  plaintiff  to  establish  his  freedom  from 
contributory  negligence,  was  permitted  only 
in  favor  of  the  defendant,  can  now,  the  bur- 
den of  proof  having  been  changed,  only  be 
given  in  favor  of  the  plaintiff. 

The  Instruction  given  is  not,  however,  a 
peremptory  instruction.  It  states  the  duty  of 
the  traveler  about  to  cross  the  track  of  a 
street  car  company.  By  the  concluding  por- 
tion of  this  Instruction,  to  which  objection 
Is  made,  the  court  told  the  Jury,  In  substance, 
that  If  appellant  suddenly  and  without  warn- 
ing, Increased  the  speed  of  Its  car  to  such  an 
extent  as  that  appellee  could  not  In  the  ex- 
ercise of  ordinary  care,  avoid  being  struck 
by  It,  and  if  the  collision  which  followed 
was  wholly  because  of  such  Increase  of  speed, 
appellee  wonld  not  be  chargeable  with  contrib- 
utory negligence.  The  duty  of  each  party 
Is  to  use  reasonable  care  under  the  circum- 
stances. Indlaaapolls  Street  R.  Co.  v. 
Schmidt  85  Ind.  App.  202,  71  M.  E.  COS,  72 
N.  E.  478;  Indianapolis  Street  R.  Co.  v. 
O'Donnell,  35  Ind.  App.  312,  73  N.  E.  163,  74 
N.  E.  253.  If  a  person  who  is  In  a  proper 
place  In  a  proper  manner  Is  injured  by  the  act 
of  another,  and  in  the  exercise  of  reasonable 
care  could  not  have  avoided  such  injury,  he 
could  not  very  well  be  guilty  of  contributory 
negligence.  It  is  said  that  the  facts  enumer- 
ated do  not  state  why  the  car  started,  nor 
Include  other  circumstances  which  might 
have  existed.  The  cause  for  the  car  sudden- 
ly starting  might  be  relevant  npon  the  Ques- 
tion of  appellant's  negligence,  but  it  is  not 
material  to  that  of  appellee's  contributory 
negligence.  No  reference  is  made  to  any  part 
of  the  record  in  which  it  Is  shown  that  any 
fact  In  the  case  was  omitted  from  the  instruc- 
tion, and,  while  other  facts  than  those  enu- 
merated might  exist  yet,  unless  they  do  ex- 
ist there  was  no  occasion  to  refer  to  them  in 
the  instruction.  Appellant  has  no  reason  to 
complain  of  the  Instroctlon,  and  the  appellee 
does  not  do  bo. 
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Tbt  motfon  for  a  ntm  trial  was  properly 
orermled,  and  the  Judgment  Is  affirmed. 

COMSTOCK,  KABB,  HADLEY,  and  WAT- 
BOM,  JJ.,  ooncnr.    MTBRS,  G.  J.,  absent. 


INDIANAPOLIS  TRACTION  &  TERMINAL 

CO.  T.  RICHET.    (No.  5,862.)  i 
CAppellate  Court  of  Indiana.    Feb.  19,  lOOT.) 

1.  TBIAX,  —  VEBDIOT  —  BPICIAI.  iNTreaOOATO- 
BIX8. 

A  general  rerdict  cannot  be  controlled  by 
answers  to  interrogatories,  if  it  is  reconcilable 
therewith  upon  any  supposable  state  of  facts 
provable  under  the  issues  in  the  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  8i  857-860.] 

2.  Cabbikbs— Irjubt  to  PAasENOEB— AcnoR 

— QUESXioHB    FOB    JUBT. 

In  an  action  for  injuries  caused  by  plain- 
titTs  decedent  being  struck  by  a  trolley  pole 
while  on  the  running  lx>ard  of  a  street  car, 
it  was  error  to  instruct  that  rearanable  care 
on  the  part  of  decedent  did  not  include  his  fail- 
ure to  look  for  trolley  poles  on  the  side  of  the 
car  next  the  running  l>oard,  since  the  question 
of  reasonable  care  under  the  circumstances  waa 
one  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  9,'  Carriers,  {  1402.] 

8.  BAin. 

Where  plaintitCB  decedent  was  injared  by 
stepping  on  the  running  board  of  a  street  car 
Mng  operated  on  the  wrong  track,  by  reason 
of  which  decedent  waa  struck  by  a  trolley  pole, 
while  going  to  tbt  rear  of  the  car  an  instruc- 
tion that,  if  the  car  was  on  the  wrong  track 
with  the  running  board  next  to  the  poles  and  the 
passengers  were  not  warned,  plaintiff,  if  the 
decedent  was  not  negligent,  could  recover,  was 
•rroneoQS  as  taking  the  determination  of  the 
question  of  defendant's  negligence  from  the  jury. 
[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
ToL  9,  Carriers,  ff  1815,  13ia]  , 

4.  Neoliobrob— AonoNB— iNSTBUonoKa. 

In  an  action  for  injuries,  an  instruction 
that,  if  the  injured  person  at  the  time  was  act- 
ing as  an  ordinary  or  prudent  man  might  or 
would  have  acted  under  the  circumstances,  he 
was  not  guilty  of  contributory  negligence,  was 
faulty,  since  it  contemplates  alternative  causes. 

5.  Tbiai.  —  iRSTBpcnons  —  Ihtasion     at 
Pbotihob  OF  Jdbt. 

Where  plaintiff's  decedent  was  injured  by 
stepping  upon  the  running  tioard  of  a  street 
car  being  operated  on  the  wrong  track,  by  rea- 
son of  which  decedent  was  struck  by  a  trolley 
pole,  an  instruction  that  the  decedent  was  not 
bound  to  anticipate  danger  from  tlie  trolley 
poles  under  the  circumstances  was  erroneous, 
since  it  invaded  the  province  of  the  jury. 
C  AFPKAX,  —  BSTIKW  —  Bbbonboub  Ihbibuo- 
TIOHB. 

Where  the  court  is  not  certain  that  er- 
loneoos  Instructions  were  harmless,  and  that 
a  cornet  result  was  reached,  it  will  reverse  the 
Judgment 

[Ed.  Note.— For  cases  in  point  see  Cent  IMg. 
T«L  8,  Appeal  and  Error,  |  4038.] 

T.  Saio— Rkoobd— RcriBW. 

Where  instmctions  refused  were,  by  an  or- 
der of  the  court  made  a  part  of  the  record,  they 
can  b*  leriewed  on  appeaL 

Aiipeal  from  Circuit  Court,  Morgan  Comir 
tj;  Jos.  W.  Williama,  Jndge. 

Action  by  William  H.  Richey,  adminis- 
trator, a^lnat  the  Indianapolis  Traction  & 

*  See  81  N.  B.  60t.    Rehearing  denied.    Transfer  to 


Terminal  Company.    From  a  judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

F.  Winter  and  W.  H.  Latta,  for  appellant 
Clarke  8c  Clarke  and  Rennw  &  McNutt,  for 
appellee. 

COMSTOCK,  J.  Tbe  administrator  of  ttie 
estate  of  Perry  D.  Richey  brought  this  ac- 
tion for  the  death  of  plaintifTa  decedent  An 
open  car  upon  which  plaintifTs  decedent  waa 
a  passenger  is  alleged  to  bave  been  running 
with  open  side  toward  tbe  poles  between  tbe 
double  tracks.  Plaintiff's  decedent,  wbile 
attempting  to  pass  from  front  to  rear  on  tbe 
running  board,  when  the  car  was  in  motion, 
came  in  contact  with  one  of  the  poles,  and 
from  injuries  received  his  death  Is  alA^ed  to 
have  resulted.  The  complaint  was  in  two 
paragraphs.  The  flrat  charges  negligence  in 
running  the  car  with  open  side  toward  tbe 
poles,  negligence  In  failing  to  stretch  ropes  on 
tbe  open  side  of  the  car,  and  negligence  In 
failing  to  warn  plaintiff's  decedent  not  to  use 
Buch  running  board  for  any  purpose.  Tbe 
■econd  charge*  as  negligence  the  same  acts 
complained  of  In  the  flrst  paragraph,  with  an 
additional  charge  that  tbe  defendant  waa 
negllgoit  In  allowing  tbe  poles  to  stand  be- 
tween the  trades  within  10  or  12  Inches  of 
the  running  board.  Defendant  nnsuccesaful- 
ly  demurred  to  each  paragraph  of  ccHnplalnt, 
and  excepted  to  tbe  ruling  of  the  court  there- 
on, and  answered  by  general  denial.  Upon 
change  of  venue  the  cause  was  tried  In  Mor- 
gan county  by  a  Jury.  Tbe  trial  resulted  In 
a  verdict  for  the  plaintiff  in  the  sum  of  $2,- 
500.  Answers  to  interrogatories  were  return- 
ed with  the  general  verdict  Various  errors 
are  assigned,  but  tbe  refusal  of  the  court  to 
render  Judgment  in  appellant's  favor  on  an- 
swers to  interrogatories,  notwithstanding  the 
general  verdict,  and  the  giving  of  certain  In- 
structions to  the  Jury,  are  the  only  ones 
discussed.  All  others  are,  under  tbe  role, 
waived. 

Tbe  question  presented  by  the  refusal  of 
tbe  court  to  render  Judgment  In  favor  of  ap- 
pellant on  the  answers  to  Interrogatories  is 
not  free  from  embarrassment,  but  under  tbe 
rule  that  tbe  general  verdict  shall  not  be  con- 
trolled by  answers  to  interrogatories,  if 
reconcilable  therewith  upon  any  supposable 
state  of  facts  provable  under  thn  Issues  in 
the  case,  the  general  verdict  must  be  upheld. 
Higgins  V.  Kendall,  73  Ind.  522 ;  Rbodlus  T. 
lohnson,  24  Ind.  App.  401,  406,  56  N.  B. 
942. 

Among  the  Instructions  given  to  tbe  Jury 
and  excepted  to,  are  Nos.  3,  7,  8,  and  10. 

Instruction  8  in  effect  told  the  Jury  that 
reasonable  care  on  the  part  of  the  decedent 
did  not  include  his  failure  to  look  for  trolley 
poles  on  tbe  side  of  tbe  car  next  to  such  raa- 
nlng  board.  Buch  statement,  as  matter  of 
law,  we  think  waa  error.  Whether  decedent 
exercised  proper  care  under  the  circumstan- 
ces, was  a  question  for  tbe  Jury.  CltlBens' 
Street  R.  Co.  v.  HoffbaasE,  iS  Ind.  App.  614 
Supreme  Court  denied. 
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56  17.  BL  B<  Said  Instnictlon  Informed  the 
Jury  that  If,  when  decedent  became  a  pas- 
■enger,  the  car  was  miming  npon  the  right- 
hand  track  of  the  street,  and  that  the  run- 
ning board  of  such  car  was  In  its  proper 
place  with  reference  to  the  trolley  poles 
standbig  between  8U<4i  double  tracks,  and 
U,  after  said  decedent  became  snch  passenger, 
Buch  car  waa  changed  by  the  defendant  to 
the  left-hand  trac^  so  that  said  running  board 
came  next  to  and  near  said  trolley  poles,  and 
If  the  defendant  failed  to  glye  the  said  de- 
cedent warning  that  said  car  had  been  chan- 
ged, and  that  the  running  board  of  said  car 
waa  on  the  side  next  to  said  trolley  poles, 
that  If  they  found  further  that  the  decedent 
left  his  seat  in  said  car  and- stepped  onto  the 
mnnlng  board  with  the  Intention  of  going 
toward  the  rear  of  said  car  for  any  purpose 
of  bis  own.  and  that  while  upon  said  running 
board  decedent  was  struck  by  one  of  said 
trolley  poles  and  Injured  as  alleged  In  the 
complaint,  and  If  they  further  found  that  at 
the  time  such  decedent  stepped  npon  said 
running  board  and  was  Injured  be  had  no 
knowledge  that  said  car  was  running  on  the 
left-hand  track,  or  that  the  running  board 
upon  which  he  stepped  was  on  the  side  of  the 
csr  next  to  said  trolley  poles  but  was  acting 
on  the  belief  that  such  car  was  still  upon 
the  right-hand  track  where  said  running 
board  would  be  free  from  danger  by  contact 
with  said  trolley  poles,  and  that  if  they  fur^ 
tber  bellere  from  the  evidence  that  the  said 
decedent  was,  at  the  time  he  was  injured,  act- 
ing as  an  ordinary  or  prudent  man  might  or 
woald  bare  acted  onder  the  circumstances, 
tben  be  cannot  be  gnilty  of  contributory  neg- 
ligence proximately  and  materially  contribut- 
ing to  the  Injury  complained  of  In  the  c<H]|- 
plaint,  and  la  such  case  would  be  entitled  to 
recovery.  This  Instruction  must  be  taken  as 
etmstltntlng  negligence  npon  the  part  of  the 
appellant.  This  we  think  was  error.  Cltl- 
sens"  Street  B.  Co.  ▼.  HofTbaner,  supra.  The 
words  "acting  as  an  ordinary  or  prudent 
person  might  or  would  have  acted  under  the 
drcnmstances"  are  not  a  correct  statement  of 
the  test.  Citizens'  St  R.  Co.  r.  Shepherd,  SO 
Ind.  App.  198,  65  N.  SL  765.  The  rule  for  the 
measure  of  care  under  consideration  Is  that 
care  which  a  person  of  ordinary  prudence  and 
caution,  similarly  situated,  would  use.  Ti>- 
ledo,  etc:,  R.  Co.  r.  Goddard,  25  Ind.  185. 
The  rule  does  not  contemplate  alternative 
causes.  The  word  "or"  In  the  connection  In 
whldi  It  is  used  in  this  part  of  the  Instruc- 
tion might  Indicate  that  a  prudent  man  could 
act  In  two  ways  under  the  same  drcumstan- 
oesL  We  do  not  regard  this  defect  as  fatal  to 
tbe  tautmctlon,  but  recognize  the  objection 
pointed  out  by  appellant's  counsel  as  well 
ftouoded. 

In  the  eighth  Instruction  tbe  court  defines 
what  la,  and  what  is  not  negligence.  Negli- 
gence was  a  disputed  fact  and  was  for  the 
Jury  to  determine  from  all  of  the  clrcum- 
proven.  Said  instruction  states  tliat 
*  Rehearing  denied.    Appealed  to 


when  deceased  went  upon  th«  nmalng  board, 
he  took  upon  himself  the  duty  of  locking  out 
for  himself  against  the  usual  and  obTloua 
perils  of  the  place,  as  long  as  the  car  was 
operated  and  managed  In  the  usual  manner, 
but  that  he  was  not  bound  to  anticipate  dai^ 
ger  from  the  trolley  poles  under  the  circum- 
stances. This  part  of  the  Instruction  Invad- 
ed the  province  of  the  Jury.  In  addition,  tbe 
Instruction  assumed  that  tbe  decedent  did 
not  know  the  car  was  running  In  an  unusual 
manner. 

The  tenth  instruction  also  contains  a  state- 
ment of  what  constituted  negligence.  We  are 
not  unmindful  of  the  rule  that  a  judgment 
will  not  be  reversed  for  errors  In  refusing  to 
give  Instructions  where  a  correct  result  baa 
been  reached.  We  cannot  say  that  these  in- 
structions were  harmless,  and  that  a  correct 
result  was  reached. 

It  is  Insisted  by  appellee  that  the  Instruc- 
tions are  not  in  the  record,  and  cannot  there- 
fore, be  considered.  The  record  shows  the 
instructions  requested  respectively  by  the  ap- 
pellant and  appellee,  those  refused  and  thosa 
given,  and  those  given  by  the  court  of  ita 
own  motion,  and  by  order  of  court  were  filed, 
and,  together  with  the  exceptions  thereto, 
made  a  part  of  the  record  of  the  cause;  In 
short  all  the  Instructions  given  and  refused. 
This  is  sufficient  under  the  act  of  1903. 

Judgment  reversed,  with  Instructions  to 
sustain  appellant's  motion  for  a  new  trIaL 

WATSON,  HADLELT,  RABB,  and  ROBX, 
JJ.,  concur.   MIERS,  O.  J„  absent. 


MoADAMS  T.  BAILEY  et  al.    (No.  8.e20.)« 
(Appellate  Coart  of  Indiana.     Feb.  19,  1907.) 

1.  CX>NTRACTS  —  Public     Policy  —  Sal*     bt 
Hkih— Expectant  I ntbbesi^— Validity. 

The  sale  of  a  mere  expectant  interest  by 
an  heir  is  presumed  to  be  fraudulent,  but  will 
be  sustained  U  made  for  a  fair  price  and  with 
the  consent  of  the  ancestor. 

[EM.  Note.— For  cases  in  point  see  Cent  Dig, 
ToL  11,  Contracts,  I  509.] 

2.  BsTOPPaii— Deed— ATTKB  Acquiked  Titlk. 

L.  held  title  to  an  undivided  interest  is 
certain  land  as  heir  of  big  father  and  an  ex- 
pectant interest  in  the  share  acquired  by  his 
mother  on  the  father's  deatii.  By  aKreement 
with  hi*  stepfather  L.  executed  a  warranty  deed 
of  all  of  his  interest  in  the  land,  includina  the 
expectancy,  in  which  his  mother  joined,  at  a 
time  when  all  of  the  parties  were  of  mature 
years  and  sound  mind.  Held,  that  such  deed 
estopped  Ik.  and  all  claiming  under  him,  (rags 
thereafter  claiminft  any  title  to  such  expectancy, 
tbouK-h  he  received  no  portion  of  the  consid- 
eration for  the  sale. 

Appeal  from  Circuit  0>urt  Benton  County  t 
Jos.  M.  Rabb,  Judge. 

Action  by  Z.  T.  Lincoln  and  another,  con- 
tinued in  the  name  of  their  assignee,  Charlea 
V.  McAdams,  against  EHizabeth  J.  Baii^  and 
others.  EYom  a  judgment  in  favor  of  de- 
fendants, plaintiff  McAdams  appeal^  ▲!-, 
firmed. 
Supreme  Court,    82  N.  K.  1057. 
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Cbas.  V.  McAdams,  for  appellant.  Fraser 
tc  Isbam,  for  appellees. 

HADLET,  J.  This  was  an  action  Institut- 
ed by  Zacbarlab  T.  Lincoln  and  James  W. 
Lincoln  against  appellees  for  partition  and 
to  quiet  title  to  certain  real  estate  situated 
In  Benton  county.  After  ttae  filing  of  the 
complaint  the  plaintiffs  below,  Zachariah  T. 
Lincoln  and  James  W.  Lincoln,  sold  and  con- 
veyed by  proper  deed  their  interest  in  the 
lands  described  in  the  complaint  to  appel- 
lant Appellant  then,  by  leave  of  court,  filed 
a  substituted  complaint  for  partition  and  to 
quiet  title.  Thereupon  it  was  suggested  to 
the  court  that  the  appellees  were  minors, 
and  a  guardian  ad  litem  was  appointed  to 
protect  their  interests.  The  guardian  ad  lit- 
em filed  answer  for  defendants  in  three  para- 
graphs :  (1)  A  general  denial ;  (2)  the  cause 
of  action  did  not  accrue  witbin  15  years  be- 
fore the  commencement  of  said  action;  (3) 
open,  notorions,  adverse,  peaceable,  and  un- 
interrupted possession  for  more  than  20  years 
before  toe  commencement  of  the  suit  To 
the  second  and  third  paragraphs  appellant 
filed  reply  In  general  denial.  On  the  Issue 
Joined  the  cause  was  tried,  and  upon  request 
ttae  court  made  a  special  finding  of  facts  on 
which  were  stated  conclusions  of  law:  (1) 
That  the  appellant  was  the  owner  in  fee 
simple  of  an  undivided  one-sixth  of  the  lands 
described  in  the  complaint,  and  appellees 
were  the  owners  of  an  undivided  five-sixths 
thereof ;  (2)  that  the  premises  were  not  sus- 
ceptible to  partition.  Upon  these  conclu- 
sions of  law  Judgment  was  rendered  ac- 
cordingly. 

The  finding  of  facts  shows :  That  in  1864 
one  James  H.  Lincoln  died  Intestate,  in  War- 
ren county,  Ind.,  the  owner  In  fee  simple  of 
certain  lands.  Including  the  lands  described 
in  the  complaint  That  said  James  H.  Lin- 
coln left  surviving  him,  as  bis  heirs  at  law, 
bis  widow,  Elizabeth  Lincoln,  and  three  chil- 
dren, namely,  Zachariah  Taylor  Lincoln, 
James  Wallace  Lincoln,  and  Ella  M.  Lincoln, 
who  were  also  children  of  his  said  widow, 
Elizabeth  Uncoln.  That  bis  said  widow, 
Elizabeth,  in  1868,  married  one  Simon  Weld- 
enhammer,  with  whom  she  lived  until  her 
death  in  1904.  That  the  daughter  Ella  M. 
Lincoln  died  in  the-  year  1889,  unniarrled 
and  without  children;  that,  in  18C9,  said 
Weldenhammer  purchased  by  contract  from 
said  Zachariah  T.  Lincoln  all  of  his  two- 
ninths  interest  in  the  land  involved  in  this 
suit  but  did  not  purchase  from  him  any 
interest  that  he  might  have  in  the  one-third 
interest  in  said  lands  of  the  said  widow, 
Elizabeth.  That  in  1871  said  Weldenham- 
mer negotiated  a  sale  of  the  Interest  of  the 
said  Ellzal>eth  and  of  the  said  Zachariah  T. 
Lincoln  in  the  lands  involved  in  this  suit  to 
Moses  Fowler  and  Samuel  Alexander,  and 
on  the  13tb  day  of  December  in  said  year 
the  said  Zachariah  Taylor  Lincoln  and  his 
wife,  and  the  sold  Elizabeth  Weldenhammer 


and  her  husband,  by  warranty  deed  con- 
veyed to  said  Fowler  and  Alexander  their 
Interests  in  the  lands  in  controversy.  That 
the  said  warranty  deed,  after  the  usual 
terms  of  conveyance  and  covenants  of  war- 
ranty, contained  the  following  specific  re- 
cital :  "All  the  interest  by  right  of  Inherit- 
ance which  the  said  grantors  acquired  from 
the  said  James  H.  Lincoln,  deceased.  In  and 
to  [here  follows  a  descrfptlon  of  the  lands 
involved  in  this  suit].  The  interest  hereby 
conveyed  by  the  said  Zachariah  T.  Lincoln, 
is  the  equal  undivided  one-third  part  of  two- 
thirds  of  the  same,  and  any  other  Interest 
which  might  accrue  to  said  Zachariah  T. 
Lincoln  after  the  death  of  said  Elizabeth,  his 
mother,  in  consequence  of  her  second  mar- 
riage with  the  said  Weldenhammer,  and  the 
interest  of  the  said  Elizabeth  hereby  con- 
veyed is  the  equal  undivided  one-third  part 
of  said  lands,  and  is  all  the  entire  estate  ex- 
cept two-thirds  of  two-thirds  due  the  re- 
maining heirs  (being  two)  of  said  James  H. 
Lincoln,  deceased."  That  afterwards.  In 
18T2,  by  proper  proceeding  in  the  court  said 
James  Wallace  Lincoln  and  Ella  M.  Lincoln, 
by  their  guardian,  conveyed  to  said  Fowler 
and  Alexander  their  undivided  four-ninths 
of  said  real  estate.  That  the  said  Fowler 
and  Alexander  paid  to  said  Simon  Welden- 
hammer the  sum  of  $660  as  a  consideration 
for  the  interests  conveyed  by  himself  and 
his  wife  and  Zachariah  T.  Lincoln  and  bis 
wife,  which  was  the  reasonable  value  of  flve- 
ninths  of  the  real  estate  described  In  said 
deed  at  the  time  of  such  conveyance,  said 
five-ninths  being  the  portion  of  said  lands 
as  shown  by  the  deed  intended  to  be  con- 
veyed. That  said  Lincoln  had  nothing  to  do 
with  the  sale  of  said  lands  except  to  execute 
the  deed,  and  that  be  executed  the  same  to 
carry  out  his  contract  of  sale  with  the  said 
Weldenhammer,  and  for  no  other  purpose. 
That  Zachariah  T.  Lincoln  received  no  part 
of  said  consideration.  That  In  1888  Moses 
Fowler  conveyed  his  interest  in  said  lands 
to  his  co-tenant  Samuel  Alexander,  and  in 
1902  the  said  Samuel  Alexander  died  intes- 
tate, leaving  appellees  and  other  children  as 
bis  heirs,  and  by  proper  proceedings.  In  1902, 
the  lands  In  controversy  were  set  off  to  ap- 
pellees as  a  part  of  their  portion  of  their 
father's  estate.  In  1904  the  said  James  Wal- 
lace Lincoln  and  wife  and  Zachariah  T.  Lin- 
coln and  wife  sold  and  conveyed  for  a  valu- 
able consideration  the  lands  in  this  suit  to 
appellant.  The  court  further  finds  that  on 
February  22,  1872,  the  said  Fowler  and 
Alexander  took  possession  of  said  real  estate, 
claiming  to  own  the  same,  and  they  and 
their  grantees  and  heirs  and  these  defendants 
have  been  in  the  continuous  adverse  posses- 
sion, under  claim  of  ownership,  of  all  the 
lands  in  controversy. 

The  question  presented  by  appellant  is  on 
the  first  conclusion  of  law,  and  It  is  earnest- 
ly contended  that  under  the  facts  stated,  ap- 
pellant, as  grantee  of  Zachariah  T.  Lincoln, 
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entitled  to  an  additional  one-balf  of  the 
one-third  Interest  of  bla  mother,  Elisabeth 
Uncoln,  Id  aald  lands.  The  basis  for  this 
eontentlon  of  appellant  is  that  under  section 
18,  e.  27,  of  the  statnte  of  descents  of  18S2, 
and  In  force  at  the  time  of  the  deed  of  Eliza- 
beth Weidenhammer  and  husband  and  Zach- 
ariah  T.  Lincoln  and  wife  to  Fowler  and 
Alexander,  the  said  Elizabeth  could  not  con- 
vey the  Interest  during  a  second  coyertnre 
that  had  descended  to  her  from  her  deceased 
hnsband;  and  any  attempt  by  her  to  do  so 
was  absolntely  void  and  conveyed  nothing, 
and  that  at  the  time  of  such  conveyance 
Zacharlah  T.  Uncoln,  James  W.  Lincoln,  and 
Ella  M.  Lincoln  had  no  present  Interest  In 
ber  portion  of  said  land,  bnt  had  an  expect- 
ant interest  only  as  her  forced  heirs;  and 
that,  since  the  deed  of  Zachaiiab  T.  Lincoln 
to  Fowler  and  Alexander  by  its  recital  sbows 
that  a  portion  of  the  Interest  jBonght  to  be 
conveyed  was  tills  expectant  Interest,  It  Is  a 
"catching  bargain"  and  may  be  avoided.  It 
was  the  law  at  the  time  this  deed  was  made 
that  a  married  woman  upon  the  death  of 
her  husband,  took  a  one-tblrd  Interest  In  sucb 
deceased  husband's  real  estate  In  fee  simple, 
where  the  said  real  estate  did  not  exceed  In 
ralne  $10,000,  but  during  a  second  or  subse- 
quent coverture  she  could  In  no  wise  alienate 
the  same,  and  at  her  death,  during  such 
coverture.  If  there  were  children  living  by 
Tirtne  of  her  marriage  with  the  husband 
from  whence  the  land  descended,  then  sucb 
real  estate  descended  to  such  children.  1 
Gar.  &  H.  Rev.  St  p.  294,  H  17  and  18; 
Mlckels  et  aL  v.  Ellsesser  et  al.,  149  Ind.  415, 
49  N.  B.  373;  Avery  v.  Aktns  et  al.,  74  Ind. 
283.  Therefore,  it  is  clear  that  Zacharlah 
T.  Lincoln,  at  the  time  the  deed  In  contro- 
reray  was  executed,  had  a  definite,  fixed,  and 
certain  contingent  Interest  In  the  one-tblrd 
of  said  land  held  by  his  mother;  a  contin- 
sent  interest  that  could  not  be  diverted  or 
changed  by  the  ancestor  during  coverture, 
■nd,  while  not  amounting  to  a  vested  re- 
mainder, It  was  much  more  than  a  bare  ex- 
pectant Interest.  It  Is  well  settled  that  the 
sale  of  a  mere  expectant  Interest  by  the  heir 
is  looked  upon  with  suspicion  by  the  courts, 
and  Is  presumed  to  be  fraudulent  and  the 
burden  Is  upon  the  party  seeking  to  enforce 
soch'sale  to  prove  its  bona  fides  and  fairness. 
McClnre  r^  Baben,  125  Ind.  1S9,  29  N.  E.  170, 
0  L.  R.  A.  477.  The  reasons  for  this  rule, 
as  stated  in  the  case  last  cited,  is*  that  "the 
grantor  at  the  time  has  no  property  Interest 
in  the  property  of  his  ancestor  which  he  can 
■ell  or  convey,  and  none  which  the  grantee 
can  purchase.  It  is  a  mere  gambling  con- 
tract; It  la  wagering  that  the  heir  will  sur- 
Tlve  the  ancestor,  and  that  the  latter  will 
not  dispose  of  the  property  and  will  die  in- 
testate." It  is,  however,  established  as  a 
rule  that  if  snch  sale  of  a  bare  expectant 
interest  la  made  for  a  fair  price,  and  the  an- 
eestor  consent  thereto,  such  sale  will  be  un- 
Impsactaabi*.    Mcdore  t.  Raben,  supra;    1 


Story,  Bq.  (iStb  Bd.)  |  88S.  A  warranty  bi 
a  deed  «f  a  bare  expectant  intereat  will  estop 
the  grantor  from  asserting  a  claim  to  an  aft- 
er-acquired title  where  the  tranaaction  was 
fair,  upon  a  reasonable  consideration, '  and 
with  knowledge  of  the  ancestor.  Trull  ▼. 
Eastman  and  Wife,  8  Mete.  (Masa.)  121,  87 
Am.  Dec.  126.  In  the  case  just  cited,  an 
heir  conveyed,  with  covenants  of  warranty, 
and  knowledge  of  the  ancestor,  an  expectant 
interest  in  his  ancestor's  estate.  The  court 
say  with  reference  thereto:  "It  la  wdl  set- 
tled that,  If  the  heir  releases  with  warran- 
ty, it  bars  him  whoi  the  right  descends. 
•  •  •  In  efTect  It  is  a  warranty  that  the 
grantor  will  not,  and  that  his  heirs  and  as- 
signs shall  not  thereafterwards  claim  the 
premises  granted  or  released,  or  any  part  of 
the  same.  And,  although  the  grantor  at  re- 
leasor had  not  then  a  present  right  yet  the 
subsequent  acquisition  of  it  shall  Inure  to 
the  use  of  the  grantee;  or.  In  the  better 
words  of  Lord  Coke,  the  grantor  shall  be 
rebutted  and  barred,  when  he  afterwards 
shall  so  claim  against  his  own  warranty." 
Hahlg  et  al.  v.  Dodge  et  aL,  127  Ind.  81-40. 
25  N.  B.  182. 

Applying  the  foregoing  well-settled  prin- 
ciples to  the  case  at  bar  its  determination 
becomes  clear.  At  the  time  the  deed  in  ques- 
tion was  executed  all  of  the  parties  thereto 
were  of  mature  years  and  of  sound  mind. 
Zacharlah  T.  Lincoln  was  married,  and  It  iv 
a  proper  inference  that  he  was  not  undulj- 
Influenced  by  his  mother  or  stepfather.  He 
particularly  Indicated  what  he  Intended  to 
convey,  and  be  warranted  that  be  would  not. 
and  his  heirs  and  aasigns  could  not  there- 
after claim  the  same.  The  ancestor  had  full 
knowledge  of  the  transaction.  She  joined  in 
the  deed  that  fully  recited  what  ber  heir 
intended.  She  saw  the  grantees  pay  the  full 
value  of  the  land,  received  part  of  It  and 
Immediately  thereafter  all  the  grantors  saw 
the  grantees  go  Into  the  exclusive  possessloo 
of  the  same,  which  possession  they  enjoyed 
without  molestation  for  over  80  years.  The 
whole  transaction  is  stamped  with  fairness 
and  good  faith.  It  Is  clearly  apparent  that 
the  grantors  fnlly  Intended  to  convey,  and 
the  gjantees  believed  they  were  to  receive, 
a  clear  fee-simple  title  to  five-ninths  of  said 
real  estate  by  virtue  of  said  deed.  There 
was  no  thought  of  a  "catching  bargain"  on 
the  part  of  either  of  the  parties  thereto. 
And  the  facts  show  that  if  it  might  be  class- 
ed as  a  "catching  bargain,"  it  Is  of  that  class 
that  should  be  upheld.  It  Is  true,  the  special 
finding  shows  that  Zacharlah  T.  Lincoln  re- 
ceived no  part  of  the  consideration  for  said 
deed,  but  it  is  also  shown  that  the  purchasers 
paid  the  fall  value,  Indnding  his  Interest 
present  and  expecUnt,  to  his  co-grantors, 
who  had  negotiated  the  terms  of  the  sale. 
There  Is  no  showing  that  the  grantees  had 
any  knowledge  that  the  said  Zacharlah  did 
not  receive  his  portion,  and  no  suggestion  of 
fraud  or  coUuaioa  against  talm,  and  It  ta 
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Bbowa  tlHit  his  act  In  making  tbe  deed  and 
foregoing  his  portion  of  tbe  consideration 
waa  In  compliance  with  bis  contract  of  sale 
entered  into  wltb  bis  stepfatber. 

For  tbe  foregoing  reasons  Zacharlah  T. 
Lincoln  and  all  claiming  under  him  mnat  be 
held  to  be  estopped  from  claiming  any  i>or- 
tlon  of  the  lands  Involved  In  this  suit. 

Appellees  bare  assigned  cross-errors,  but 
haT«  suggested  no  reason  why  this  assign- 
ment should  be  sustained,  and  wa  can  see 
none. 

Judgment  affirmed. 

WATSON,  ROBY,  and  COMSTOCK,  JJ., 
concur.  RABB,  J,,  did  not  participate  in 
tbe  consideration  of  this  cause.  MYERS, 
0.  J.,  absent 


PERRY  et  al.  v.  ACME  OIL  CO.    (No.  5,381.)  i 
(Appellate  Conrt  of  Indiana.     r«b.  22,  190T.) 

1.  APPKiU/— Habuless   Ebbob— PUBADinSS^ 

SuitainlnK  a  demurrer  to  a  paragraph  of 
an  answer,  the  facts  set  up  in  which  could 
be  shown  under  the  Keneral  denial,  also  pleaded, 
ii  harmless. 

[Eld.  Wote.— For  cases  In  point,  see  Cent.  Dix. 
vol.  b.  Appeal  and  Error,  |  4094.] 

2.  CONTBAOTS— CONSTBUCnON— WBITTEH     JlKO 

Pbinted  Pabts. 

In  case  of  conflict  between  the  written  and 
printed  parti  of  a  contract,  the  writinc  prey  ails. 

[Eld.  Note.— Fi«  cases  in  point,  see  Cent.  Dis. 
yoL  11,  Contracts,  {  745.] 

3.  Mines  and  Minkbals — Oil.  Lkabes— Right 
TO  Removb  Fixtubes. 

An  oil  lease  provided  that  the  lessee  should 
have  the  riKht  "to  remove  all  property  at  any 
time."  and  that,  if  he  failed  to  operate  a  well 
for  60  days  or  to  pay  the  lessor  $1  per  day  for 
the  time  be  failed  to  operate  It.  the  10  acres 
should  be  surrendered  to  the  lessor.  Held,  that 
the  right  of  removal  was  only  for  a  reasonable 
time,  and  did  not  extend  to  property  which  had 
ceased  to  belong  to  the  lessee,  so  that,  after 
be  had  ceased  for  four  months  to  operate  a  well 
or  to  pay  $1  per  day  therefor,  he  could  not  re- 
move the  drive  pipe  and  casiuKS  thereof,  which 
had  become  part  of  tbe  realty,  and  could  not 
be  removed  without  destruction  of  tbe  wells  and 
injury  to  the  real  estate. 

Appeal  from  Circuit  Court,  Wells  County; 
EL  (X  Vaughn,  Judge. 

Action  by  the  Acme  Oil  Company  against 
William  M.  Perry  and  others.  Judgment  for 
plaintiff.  Defendants  appeal.  Reversed  and 
remanded,  with  directions. 

Jay  A.  Hlndman  and  Mock  &  Sons,  for  ap- 
pellants.   Simmons   &  Dalley,    for  appellee. 

WATSON,  J.  Tbe  complaint  is  In  one 
paragraph  and  alleges  the  corporate  existence 
of  the  appellee  and  tbe  appellant  King  Oli 
Company  under  tbe  laws  of  tbe  state  of 
Indiana.  It  further  avers  that  on  tbe  26tb 
day  of  September,  1899,  William  M.  Perry 
and  wife  executed  and  delivered  to  tbe  ap- 
pellee an  oil  and  gas  lease  and  contract, 
wb/atby  the  Perrys  granted  to  tbe  appellee 
100  acres  In  Wells  county,  Ind.,  for  tbe  pur- 
pose of  drilling  and  operating  tor  gas  and 

>  Oa  rehearing,  8S  N.  B.  868. 


oil,  with  full  right  to  enter  therem  and 
erect  and  maintain  necessary  buildings.  Ap- 
pellee avers  that  it  entered  upon  said  land 
In  pursuance  of  said  contract  and  took  pos- 
session thereof  for  the  purpose  above  eet 
out,  and  drilled  and  completed  two  wells 
thereon  and  equipped  said  wells  with  casings 
and  drive  pipe  of  tbe  value  of  $928.30,  and 
that  appellants  took  possession  of  said  wells, 
casing,  drive  pipe,  and  other  materials,  and 
wrongfully  and  unlawfully  converted  tbem 
to  tbeir  own  use.  To  this  complaint  appel- 
lants filed  demurrers,  but  no  rulings  were  bad 
thereon.  Tbe  appellant  King  Oil  Company 
then  filed  its  separate  answer  In  general  de- 
nial, and  William  M.  Perry  filed  bis  separate 
answer  In  two  paragraphs:  First,  tbe  gen- 
eral denial ;  and  in  tbe  second  paragraph  ad- 
mitting that  be  and  bis  wife  executed  said 
contract  as  set  out  in  plaintiff's  complaint; 
and  further  averring  that  tbe  appellee  sub- 
mitted a  blank  printed  form  of  contract  for 
him  and  his  wife  to  execute,  which  contain- 
ed, among  other  provisions,  the  following: 
"Tbe  second  party  shall  have  the  right,  free 
of  charge,  to  use  sufficient  gas,  oil  and  water 
to  run  all  machinery  for  operating  said  well, 
also  tbe  right  to  remove  all  property  at  any 
time."  That  there  was  Inserted  therein  tn 
writing  a  provision  as  follows:  "It  is  fur- 
ther agreed  by  second  party  that  when  tbey 
fail  to  operate  any  one  well  for  a  period  of 
sixty  days,  or  pay  first  party  one  dollar  per 
day  from  the  time  they  fail  to  operate  said 
well,  the  ten  acres  on  which  said  well  is  lo- 
cated sball  be  cancelled  and  returned  to  first 
party.  Second  party  shall  have  the  right  to 
remove  their  machinery  from  the  said  ten 
acres."  And  that  appellee^  on  tbe  12th  day 
of  December,  1902,  ceased  to  operate  said 
two  wells  and  wholly  abandoned  tbe  prem- 
ises and  removed  therefrom  all  of  Its  ma- 
chinery and  so  remained  therefrom  ther»' 
after ;  that  on  tbe  15th  day  of  April,  1903,  be 
took  possession  of  said  wells,  casing,  and 
drive  pipe,  and  employed  bis  oodefendant  to 
operate  tbe  wells.  Tbe  appellant  further 
avers  that  be  did  not  appropriate  to  bis 
own  use  any  machinery  belonging  to  the 
plaintiff,  but  only  property  which  was  at- 
tached to  and  formed  a  part  of  tbe  real  es- 
tate and  which  could  not  be  removed  there- 
from without  damage.  To  this  second  para- 
graph of  answer  tbe  appellee  filed  a  demur- 
rer which  was  sustained  by  tbe  trial  court, 
and  proper  exceptions  reserved  as  to  the  rul- 
ing thereon.  The  appellant  Perry  has  as- 
signed a  number  of  errors;  tbe  first  being 
tbe  overruling  of  the  demurrer  to  the  sec- 
ond paragraph  of  answer.  He  could  have 
shown  under  tlie  general  denial  all  tbe  facts 
set  up  In  this  paragraph  tending  to  defeat 
plaintiff's  claim  to  the  property.  Ford  t. 
Oriflln,  100  Ind.  85,  87;  Swope  r.  Panl,  * 
Ind.  App.  463,  31  N.  E.  42,  and  cases  there 
cited ;  Nowlln  v.  State,  80  Ind.  App.  277,  280, 
66  N.  E.  54.  It  was  not,  therefore,  error 
to  sustain  the  demurrer  to  tbe  noond  para* 
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graph  of  answer.  Wlckwire  v.  Town  of  An- 
gola. 4  Ind.  App.  253,  30  N.  E.  917 ;  Kelley  v, 
Kelley,  8  Ind.  App.  606,  34  N.  B.  1009 ;  Onuu 
V.  Tundt,  12  Ind.  App.  308,  40  N.  E.  79 ;  Board 
T.  State,  148  Ind.  675,  48  N.  E.  226. 

In  construing  contracts,  the  written  and 
printed  parts  must.  If  possible,  be  construed 
together,  but,  if  In  conflict,  the  written  will 
prevail.  7  Am.  and  Eng.  Ency.  of  Law  (2d 
Ed.)  p.  187 ;  Beach  on  Contracts,  |  729.  The 
parties  here  occupy  the  relation  of  landlord 
and  tenant,  or  at  least  for  the  purposes  of 
this  case  their  relation  is  so  analogous  there- 
to that  the  rules  governing  landlord  and  ten- 
ant will  obtain.  The  "right  to  remove  all 
property  at  any  time,"  given  the  most  liberal 
construction,  means  the  right  to  remove  the 
property  of  the  appellee,  but  it  does  not  mean 
property  which  has  ceased  to  belong  to  him. 
The  written  clause  provides  only  for  the 
removal  of  machinery.  It  is  not  necessary, 
for  the  purpose  of  arriving  at  the  right  re- 
sults of  this  case,  to  determine  whether 
these  two  clauses  are  In  conflict.  The  ap- 
pellee, on  the  12th  day  of  December,  1902, 
removed  all  the  machinery  and  ceased  to  oc- 
cupy the  leased  property  for  more  than  four 
months,  or  to  pay  anything  whatever,  as 
provided  in  the  contract  between  the  parties, 
thus  placing  a  construction  on  the  contract 
Aiq;)ellant  Perry,  on  the  15th  day  of  April, 
1903,  took  possession  of  the  casing,  piping, 
and  wells.  They  were  trade  fixtures,  and 
could  ordinarily  be  removed  during  the  term 
of  the  lease,  but.  In  this  case,  within  reason* 
able  time  thereafter  as  provided  in  the  con- 
tract, subject  to  the  qualifications  hereafter 
stated.  Hedderick  v.  Smith.  103  Ind.  203,  2 
N.  E.  315,  53  Am.  Rep.  509 ;  BInkley  v.  Fork- 
ner,  117  Ind.  176,  181,  19  N.  E.  753.  3  L.  R.  A. 
33 ;  Shellar  v.  Shivers  (Pa.)  33  Atl.  95 ;  Ger- 
man Savings,  etc..  Society  v.  Weber  (Wash.) 
47  Pac.  224,  38  L.  R.  A.  267.  In  order  to  pre- 
vent the  lessee  from  taking  the  words  In 
the  lease  or  contract  In  question,  "at  any 
time,"  to  mean  "unlimited  time,"  the  lessor 
Is  not  required  to  give  notice  that  the  fix- 
tures must  be  removed  within  a  specified 
period.  This  proposition  is  sustained  in  Shel- 
lar ▼.  Shivers,  supra.  In  the  case  of  BInk- 
ley y.  Forkner,  supra,  the  court  said :  "When 
the  parties  Immediately  concerned,  by  an 
agreement  between  themselves,  manifest  their 
purpose  that  the  property,  although  it  is  to 
be  annexed  to  the  soil,  shall  retain  Its  char- 
acter of  personalty,  then,  except  as  against 
persons  who  occupy  the  relation  of  innocent 
purchasers  without  notice,  the  intention  of 
the  parties  will  prevail,  unless  the  property 
be  of  such  a  nature  that  It  necessarily  be- 
comes Incorporated  Into,  and  a  part  of,  the 
realty  by  the  act  and  manner  of  annexation. 
Tbns.  If  In  the  course  of  constructing  a  house, 
brick  should  be  placed  In  the  walls,  and 
joists  and  beams  In  their  proper  places,  the 
brldunaker  and  sawyer  would  not  be  per- 
mitted to  despoil  the  house  by  asserting  an 
agreement  with  the  owner  that  the  brick  and 


beams  were  to  retain  their  character  as  per- 
sonalty notwithstanding  their  annexation. 
In  such  a  case  the  mental  attitude  of  the 
parties  cannot  modify  the  legal  effect  re- 
sulting from  the  annexation."  Jones,  Chat. 
Mortg.  {  125;  Campbell  v.  Roddy  (N.  J.)  14 
Atl.  279 ;  Henkle  v.  Dillon  (Or.)  17  Pac.  148. 
It  was  shown  without  contradiction  that  the 
removing  of  the  drive  pipe  and  casing  would 
destroy  the  wells.  For  whatever  purpose  a 
well  may  be  intended,  or  however  construct- 
ed, it  forms  part  of  the  real  estate,  and  there- 
by adds  value  to  It  the  same  as  any  other 
permanent  Improvement,  but  in  the  very 
nature  of  things  it  cannot  be  removed.  You 
may  destroy  It.  but,  in  the  destruction  there- 
of the  land  is  impaired  and  lessened  In  value, 
and  the  destruction  of  such  wells  as  these 
would  open  an  avenue  for  the  possible  escape 
of  salt  water  and  noxious  gases,  destructive 
to  vegetation  and  dangerous  to  health.  One 
who  allows  another  to  improve  his  real  estate 
by  the  sinking  of  a  well  may  fairly  be  sup- 
posed to  take  into  account  the  additional 
value  thereto  which  a  permanent  Improve- 
ment of  that  nature  will  make,  and  it  follows 
that  the  tenant  has  no  license  to  destroy  such 
Improvement  These  considerations  bring  the 
case  within  the  exception  so  well  stated  In 
Binkley  v.  Forkner,  supra.  As  a  general 
proiwsitlon,  whatever  Is  annexed  to  the  soil 
becomes.  In  contemplation  of  law,  a  part  of 
It  and  Is,  therefore,  subject  to  the  same  rules 
of  property  as  the  soil  Itself.  Pea  v.  Pea, 
35  Ind.  387;  Bass  Foundry,  etc.,  t.  Gallen- 
tlne,  99  Ind.  525;  Broom's  Legal  Maxims, 
8  268. 

It  was  the  duty  of  the  court  to  construe  the 
contract,  and  In  thus  doing  the  court,  at  the 
request  of  plaintiff,  gave  the  following  in- 
struction :  "Instruction  No.  2.  I  instruct  you 
that  the  oil  and  gas  lease  and  contract  en- 
tered Into  between  the  plaintiff,  Acme  Oil 
Company,  and  the  defendant  William  M.  Per- 
ry, among  other  things,  provided  as  follows: 
•The  second  party  shall  have  the  right  free 
of  charge,  to  use  sufficient  oil,  gas  and  water, 
to  run  all  machinery  and  operate  said  wells, 
also  the  right  to  remove  any  of  its  property 
at  any  time.'  You  are,  therefore,  instructed 
that  by  the  terms  of  said  contract  all  of  the 
items  mentioned  In  the  complaint  amounting 
In  the  aggregate,  as  alleged  therein  of  tho 
sum  of  $928.30,  are  personal  property;  and, 
If  yon  find  that  such  personal  property  was 
placed  on  such  leased  premises  by  the  plain- 
tiff at  Its  own  expense,  and  that  it  was  the 
property  of  plaintiff,  and  that  either,  or  both, 
of  the  defendants,  wrongfully  and  without 
right  appropriated  such  property  to  their  own 
use,  against  the  will  of  the  plaintiff,  then 
you  should  find  a  verdict  against  such  de- 
fendant, or  defendants,  who  appropriated 
such  property,  for  the  reasonable  value  there- 
of as  shown  by  the  evidence."  It  was  proper 
for  the  court  to  tell  the  Jury,  under  the  con- 
tract, that  appellee  might  remove  Its  prop 
erty  during  the  term  thereof  or  within  rea- 


Digitized  by 


Google 


176 


80  NORTHEASTERN  REPORTER. 


(OU* 


sellable  time  thereafter,  bat  the  question  as 
to  whether  or  not  the  drive  pipe,  casing,  and 
other  material  attached  to,  and  a  part  of,  the 
wells  was  appellee's  property  depends  upou 
extrinsic  facts;  and,  when  the  court  told  the 
Jury  it  might  remove  the  same,  It  did  some- 
thing more  than  construe  the  contract  The 
question  of  faCt  In  the  case  was  whether  or 
not  the  drive  pipe,  casing,  eta,  bad  ceased  to 
be  the  property  of  appellee  by  reason  of  Its 
annexation  to  appellant's  real  estate.  Under 
the  contract,  the  appellee  could  remove  the 
property  belonging  to  it,  and  nothing  more, 
and  the  effect  of  this  Instruction  was  to  tell 
the  Jury,  aa  a  matter  of  law,  that  the  prop- 
erty in  controversy  had  not  become  a  part  of 
the  real  estate,  notwithstanding  the  manner 
of  Its  incorporation  therewith. 

The  court  refused  to  give,  at  the  request  of 
appellant  Perry,  the  following  Instruction: 
"No.  2.  A  certain  gas  and  oil  lease  and  con- 
tract has  been  Introduced  In  evidence  under 
which  it  is  claimed  that  the  plaintiff  went  on 
the  land  of  the  defendant  Perry  and  con- 
structed certain  wells  thereon,  and,  in  the 
construction  of  said  wells,  placed  therein 
certain  casing,  drive  pipe,  and  other  mate- 
rials which  were  attached  to,  and  formed  a 
part  of,  such  wells.  I  Instruct  you  that,  un- 
der the  terms  of  this  contract,  It  Is  provided 
that,  in  case  the  plaintiff  should  fail  to 
operate  any  one  well  for  a  period  of  60  days, 
and  should  fall  to  pay  the  defendant  Perry 
$1  a  day  during  such  time  as  it  failed  to 
operate  said  well,  then,  and  In  that  event, 
the  10  acres  surrounding  such  well  should 
be  surrendered  to  the  defendant  Perry,  and, 
in  such  case,  the  plaintiff  reserved  the  right 
to  remove  its  machinery  from  said  premises. 
If,  therefore,  you  should  find  from  the  evi- 
dence that  the  plaintiff  company  construct- 
ed certain  wells  upon  the  said  defendant's 
premises  and  placed  therein  certain  mate- 
rials which  formed  a  part  of  said  wells  and 
were  attached  to  the  real  estate,  and  that 
the  plaintiff  failed  to  operate  such  wells  for 
a  longer  period  than  60  days,  and  failed  to 
pay  said  defendant  the  amount  of  money 
agreed  upon  to  be  paid  in  case  of  failure  to 
so  operate  said  wells,  then  I  instruct  you  that 
said  wells,  together  with  all  the  materials 
placed  therein  and  forming  a  part  thereof, 
after  the  expiration  of  said  60  days,  became 
the  property  of  the  defendant  Perry,  and  he 
would  not  be  liable  to  the  plaintiff  for  the 
value  thereof."  This  instruction  fairly  con- 
strues the  contract,  and  states  the  law  ap- 
plicable thereto  upon  undisputed  facts.  We 
have,  therefore,  reached  the  conclusion,  and 
so  hold,  that  the  casing,  drive  pipe,  and  other 
material  attached  to,  and  a  part  of,  said 
wells,  become  a  part  of  the  real  estate,  and 
the  court  erred  In  giving  instruction  No.  2 
tendered  by  appellee  and  In  the  refusal  to 
give  Instruction  No.  2  tendered  by  appellant 
Perry. 

The  Judgmoit  is  reversed,  at  appellee's 
costs,  and  the  cause  remanded,  with  instruc- 


tions to  the  court  below  to  sustain  the  motion 
for  a  new  trial,  and  proceed  in  accordance 
with  tills  opinion. 

ROBY,  P.  J.,  and  COMSTOCK,  HADLBT, 
and  RABB,  JJ.,  concur.  MXERS,  O.  J.,  ab- 
sent 


f7S  Otilo  St.  64S) 

COMMISSIONERS   OP   ROSS   COUNTI  t. 

SCIOTO  VALLEY  TRACTION  CO. 

(two  cases). 

(Suprone   Court  of  Ohio.     Feb.  6,   1907.) 

Stbeet  Raixso^ds— Rajlboad  and  Hiohwat 

Cbossino. 

An  interurban  railroad  for  the  operation  of 
cfli;8  by  electricity  and  by  the  tractive  frictira 
resulting  from  their  own  weight  is  not  within 
the  act  of  April  25,  1904  (97  Ohio  Laws,  p.  546). 
"to  provide  how  railroad  and  highway  crossings 
may  be  constructed." 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Ross  County. 

Actions  by  the  board  of  commisslouers  of 
Ross  county  against  the  Scioto  Valley  Trac- 
tion Company.  Judgments  for  defendants, 
and  plaintiffs  bring  error.    Affirmed. 

The  two  cases  relate  to  the  crossing  by  the 
defendant  of  two  highways  of  Ross  county, 
wtiich  are  under  the  control  of  the  board  of 
commissioners  of  that  county.  The  records 
to  be  reviewed  were  made  in  the  circuit 
court,  where  the  causes  were  tried  on  appeaL 
Plaintiffs  are  the  board  of  commissioners  of 
^88  county,  having  statutory  authority  and 
control  over  the  highways  in  question.  The 
defendant  Is  a  corporation  organized  for  the 
construction  of  an  interurban  railroad  from 
the  city  of  Columbus,  in  Franklin  county,  to 
the  d^  of  Chllllcothe,  in  Ross  county.  The 
object  of  the  suits  was  to  enjoin  the  defend- 
ant from  constructing  its  road  across  said 
highways  at  grade.  Issues  of  fact  having 
been  Joined,  the  cause  was  submitted  to  the 
court  upon  an  agreed  statement  of  facts. 
The  material  facts  so  agreed  upon  are  to  be 
found  in  the  opinion. 

Peter  J.  Blosser  and  Albert  Douglas,  for 
plaintiffs  In  error.  Daugtaerty  &  Todd,  for 
defendants  in  error. 

SIIAUCK,  C.  J.  On  the  6th  day  of  Septem- 
ber, 1004,  the  commissioners,  by  resolution 
entered  on  their  Journal,  authorized  the  trac- 
tion company  to  construct  and  operate  its 
road  over  these  highways.  The  resolution 
contemplated  grade  crossings,  and  it  con- 
tained the  express  provision  that  over  or 
under  crossings  should  not  be  required.  On 
the  8th  of  February,  1905,  they  passed  anoth- 
er resolution  to  rescind  that  by  which  such 
permission  had  been  conferred,  reciting  In 
the  preamble  to  the  latter  resolution  that  the 
former  had  been  passed  through  mistake  and 
misunderstanding,  and  that  the  crossings 
would  be  extremely  dangerous  to  the  travel- 
ing public.  To  the  latter  resolution  there  was 
appended  an  order  that  the  company  should 


Digitized  by 


Google 


OUo) 


PENNSYLVANIA  CO.  v.  MEHAFPEY. 


177 


not  cross  any  highway  In  Boss  county  except 
In  the  manner  provided  in  the  original  fran- 
chise, or  in  such  manner  as  might  be  there- 
after granted.  In  the  meantime  the  com- 
pany had  gone  forward  in  acquiring  its  right 
of  way  and  with  the  construction  of  its  road ; 
and  it  is  not  contended  that  the  iatter  resolu- 
tion Is  effective  to  revoke  any  authority 
which  had  been  effectively  conferred  by  the 
former.  The  question  presented,  as  counsel 
agree,  is  whether  the  company  is  within  ttie 
act  of  April  25,  IWA  (07  Ohio  Laws,  p.  546) ; 
Its  construction  being  for  the  operation  of 
its  cars  by  dectrlcity  conducted  upon  a  third 
rail,  and  Its  cars  behig  in  fact  so  operated. 
The  scoite  of  the  act  is  indicated  by  Its  first 
section,  which  provides  that  "except  as  In 
this  act  elsewhere  provided,  all  crossings 
hereinafter  constructed,  whether  of  highways 
by  railroads  or  of  railroads  by  highways, 
shall  be  above  or  below  the  grade  thereof." 
Other  sections  of  the  statute  provide  the 
method  by  which  crossings  may  be  author- 
ized at  grade  by  the  court  of  common  pleas. 
Obviously  the  word  "railroad"  needs  not 
to  be  used  In  a  strained  or  unnatural  sense 
to  include  an  interurban  road  operated  by 
electricity.  And  In  this  connection  dounsel 
for  the  plaintiffs  naturally  advert  to  the  de- 
cisions in  which  manifest  resemblances  have 
been  recognized  between  the  companies  which 
depend  for  the  movement  of  their  cars  upon 
their  own  tractive  friction,  and  tbose  which 
for  that  purpose  employ  locomotives  for 
their  tractive  power.  It  Is,  however,  an  ap- 
proximately correct  generalization  to  say 
that  the  legal  likenesses  have  been  found  In 
the  relations  which  the  different  companies 
as  common  carriers  of  passengers  and  freight 
sustain  to  their  patrons,  and  their  relations 
to  their  employes.  And  it  remains  to  Inquire 
whether  In  the  provisions  which  the  Legis- 
lature has  made  for  the  safety  of  tbose  who 
are  participating  In  the  common  use  of  cross- 
ings and  highways  and  the  tracks  of  common 
carriers  it  has  preserved  a  distinction  on 
account  of  the  motive  power  or  the  tractive 
methods  employed  by  the  carriers.  A  sub- 
stantial basis  for  such  distinction  Is  found 
In  the  greater  weight  and  momentum  of 
trains  drawn  by  locomotives  in  comparison 
with  cars  for  whose  propulsion  reliance  Is 
had  upon  the  tractive  friction  produced  by 
their  own  weight,  and  the  promptness  with 
which  the  latter  may  be  8toiq;>ed.  We  may 
with  propriety  advert  to  the  substantial 
character  of  this  difference,  bat  only  as  an 
aid  In  determining  whether  the  Legislature 
has  thought  it  sufficient  to  Justify  the  dis- 
tinction In  question.  The  amendments  of 
various  statutes  upon  the  subject  of  rail- 
roads and  street  railroads  which  are  cited  in 
the  brief  of  counsel  for  tbe  defendant  show 
that  In  the  opinion  of  the  Legislature  tbe 
former  term  does  not  Include  roads  of  the 
latter  description,  and  that  other  terms  must 
be  employed  to  subject  roads  of  different 
classes  to  the  same  statutory  provisions. 

80N.E.— 12 


Tbe  case  of  Masslllon  Bridge  Go.  et  aL  v. 
Cambria  Iron  Co.,  60  Ohio  St.  170,  52  N.  E. 
102,  Involved,  the  interpretation  of  sections 
3207  and  3208,  Uev.  St  1802.  relating  to  tbe 
construction  of  railroads.  It  was  there  held 
upon  considerations  which  appear  to  be  as 
applicable  here  that  the  word  "railroad"  does 
not  include  street  railroads,  and  by  the 
Judgment  in  the  case  an  interurban  road  was 
regarded  as  a  street  railroad  within  the  lr<gls- 
lative  meaning.  That  case  was  decided  No- 
vember 20,  1808,  and  by  its  subsequent  acts 
the  Legislature  has  Indicated  its  satisfaction 
with  that  interpretation.  Even  the  act  here 
relied  on  was  passed  at  a  later  date,  employ- 
ing terms  which  accoMlng  to  that  interpreta- 
tion would  not  apply  to  tbe  defendant.  It 
is  admitted  that  existing  legislation  author- 
izes the  commissioners  of  a  county  to  permit 
"street  railroads  outside  of  municipalities" 
to  run  upon  and  along  highways.  From  the 
exercise  of  this  authority  It  would  result 
that  the  traction  company  might  enter  upon 
these  highways  from  one  side  and  at  a 
point  more  or  less  remote  leave  them  upon 
the  other.'  No  considerations  appear  which 
would  Justify  the  conclusion  that  the  Legis- 
lature Intended  that  to  snch  roads  as  the 
defendant  grade  crossings.  If  oblique  should 
be  permitted,  and  if  direct  forbidden. 

Judgment  affirmed. 

CREW.  SUMMERS  and  DA;aS,  JJ,  con- 
cur.   SPEAR,  J.,  did  not  participate. 


(75  Ohio  St   432) 
PENNSYLVANIA  CO.  v.  MBHAFFEY. 
(Supreme  Court  of  Ohio.    Jan.  22,  1007.) 

1.  Railboads— CONSTBUcnoN— Lien  fob  Ma- 

TBBIALS. 

TTnder  section  3208.  Rev.  St  1006.  which 
provides  that  "a  person  who  •  •  •  fumisb- 
es  materials  for  or  in  the  construction  of  any 
railroad.  •  •  •  in  addition  to  his  rights  un- 
der the  preceding  section  shall  have  a  lien 
for  tbe  payment  of  the  same  upon  such  rail- 
road," tbe  term  materials,  as  therein  used, 
comprehends  and  includes  such  articles  only  as 
ore  furnished  for  and  to  be  used  in  the  con- 
struction of  such  railroad.  Therefore,  a  per- 
son who  furnishes  hay,  Kraln,  straw,  and  feed 
to  a  contractor  or  sabcontractor  for  the  keep 
of  teams  employed  by  them  in  workine  on  said 
railroad,  is  not  within  the  purview  and  mean- 
JDR  of  this  section,  fumishinK  materials. 

fEd.  Note. — For  cases  \n  point  see  Cent.  Dig. 
vol.  41.  Railroads.  J!  480.1 

2.  Same— What  are  M4tehiai.s. 

Section  3211.  Rev.  St  1006.  while  It,  in 
terms,  extends  the  provinons  of  above  section 
3208  to  such  persons  as  furnish  hay,  grain, 
etc..  on  the  order  of  a  contractor  or  subcon- 
tractor, for  their  use  or  for  use  of  persons  em- 
ployed by  them,  or  either  of  them,  while  fur- 
nishin<T  material  or  labor  for  or  in  the  con- 
struction of  such  railroad,  does  not  extend  or 
enlaree  the  meaninft  of  the  word  materials; 
nor  does  it  impose  upon  the  railroad  company 
a  personal  liability  for  tbe  articles  thus  fnr- 
nished.  if  no  lien  therefor  be  taken  and  per- 
fected. 

3.  Same— Notice  as  to  Liabilitt. 

Tbe  Pennsylvania  Company  being  engtiged 
in    the    construction    of    certain    side    tracks. 
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switches,  and  other  improTements  on  its  rail- 
road riKht  of  way  at  and  near  the  village  of 
Lafayette  in  Allen  county.  Ohio,  caused  to  be 
posted  at  said  villaee.  and  at  other  places  in 
said  county  near  the  place  where  said  woA  was 
beins  done,  written  notices  that  the  Pennsyl- 
vania Company  would  "protect  all  claims  for 
materials.  labor  and  board."  Held,  that  the 
claim  of  M,  for  hay,  grain,  straw,  and  feed 
furnished  by  him  to  a  contractor,  for  teams 
employed  by  the  latter  on  said  work,  is  not  a 
claim  for  either  material,  labor  or  board  within 
the  languaffe  and  meaning  of  said  notice,  and, 
therefore,  is  not  a  claim  which  the  Pennsylvania 
Company,  by  the  posting  of  said  notices,  there- 
by assumed,  or  obligated  itself,  to  protect  and 
pay. 
(Syllabua  by  the  Court) 

Error  to  Circuit  Court,  Allen  County. 

Action  by  R.  Mebaffey  against  the  Penn- 
sylvania Company.  Judgment  for  plaintiff 
was  aflSrmed  by  the  circuit  court,  and  de- 
fendant brings  error.  Reversed,  and  Judg- 
ment for  plaintiff  in  error. 

On  October  25,  1002,  the  defendant  in  er- 
ror, R.  Mebaffey,  filed  his  petition  against 
the  Pennsylvania  Company  In  the  court  of 
common  pleas  of  Allen  county,  Ohio,  char- 
ging In  said  petition,  as  and  for  his  cause 
of  action:  "That  the  defendant,  Pennsyl- 
vania Company,  is  a  corporation  duly  created 
under  the  law,  and,  as  such  corporation,  be- 
fore and  at  the  time  of  the  facts  hereinafter 
mentioned,  to  wit,  on  the  first  day  of  Janu- 
ary, 1900,  was  the  owner,  and  In  possession, 
of  a  certain  railroad,  and  was  operating  the 
same  into  and  through  Allen  county,  Ohio; 
that  at  the  date  hereinabove  named,  and  for 
a  long  time  thereafter,  said  defendant  was 
constructing  side  tracks,  switches,  and  mak- 
ing other  Improvements  to  and  upon  Its  said 
railroad  right  of  way  within  the  county 
aforesaid;  that  such  work  was  under  the 
management  of  Overstreet  &  Styles,  assign- 
ees of  Dorwin,  Young  &  Co.:  that  there 
was  necessarily  a  large  number  of  men, 
horses,  and  mules  employed  by  said  Over- 
street  &  Styles  In  and  about  the  work  here- 
in alleged;  that  at  the  special  instance  and 
re<iuest  of  the  said  Overstreet  &  Styles,  this 
plaintiff  furnished,  for  the  construction  and 
improvements  herein  averred,  material,  hay, 
com  and  other  provisions  for  said  men,  hors- 
es, and  mules,  aggregating  four  himdred 
and  ninety-one  dollars  and  thirty-one  cents 
(1491.31)  on  account,  a  copy  of  which  is 
hereto  annexed  and  herewith  filed,  marked 
•Exhibit  A.'  (Which  exhibit  shows  that  the 
only-  articles  furnished  by  plaintiff,  which 
are  here  involved,  were  hay,  com,  straw  and 
feed.) 

"Plaintiff  further  avers  that  for  several 
months  prior  to  the  twenty-third  day  of 
March,  1900,  the  said  Overstreet  &  Styles 
had  failed  to  make  prompt  -payments  of 
amounts  due  and  owing  by  them  to  the  per- 
sons who  bad  performed  labor  and  furnish- 
ed materials,  supplies  and  other  provisions 
upon  and  to  the  work  aforesaid,  whereby 
the  prosecution  and  completion  of  the  said 
work  was  greatly   hindered   and  delayed; 


that  the  aforementioned  creditors  of  the 
said  Overstreet  &  Styles,  among  whom  was 
this  plaintiff,  were  Insisting  upon  the  pay- 
ment of  their  claims  which  were  due  and  un- 
paid by  the  said  Overstreet  &  Styles,  and 
were  thceatenlng  legal  proceedings  against 
them  to  compel  the  payment  of  the  same; 
that  thereupon  and  to  prevent  the  institution 
of  said  legal  proceedings  and  further  hin- 
drance to  and  delay  of  the  work  aforesaid, 
the  Pennsylvania  Company,  there  being  then 
In  its  possession  a  portion  of  the  contract 
price  which  it  was  to  pay  for  said  work, 
caused  a  written  notice  to  be  posted  in  the 
village  of  Lafayette,  Allen  county,  Ohio,  and 
other  places  within  said  county  and  state,  a 
copy  of  which  notice  is  hereto  attached,  here- 
with filed,  and  marked  'Exhibit  B.'  (Said 
Exhibit  B-  Is  in  the  words  and  figures  fol- 
lowing :)  'Pennsylvania  Lines  West  of  Pitts- 
burg. Date.  3-23,  1900.  Port  Wayne,  Time, 
5:20  P.  M.  To  Agent  Pennsylvania  Company 
— Dear  Sir:  Post  notice  that  Pennsylvania 
Company  will  protect  all  claims  for  mate- 
rial, labor  and  board.  F.  A.  Zollars.'  That 
said  notice  was  an  agreement  on  the  part 
of  the  defendant  herein  to  protect  and  pay 
the  said  creditors  of  the  said  Overstreet  & 
Styles,  Includtaig  this  plaintiff,  whereby  the 
defendant  became  liable  to  the  plaintiff  in  the 
amount  above  stated. 

"Plaintiff  further  avers  that,  relying  upon 
the  said  written  notice  and  In  consideration 
thereof,  he  released  and  turned  over  to  the 
said  Overstreet  &  Styles,  some  20  head  of 
horses  and  mules  then  in  his  possession, 
which  he  would  have  retained  until  his 
claims  were  paid,  only  for  the  posting  of  the 
notices  herein  alleged;  and  that  after  the 
posting  of  the  said  notice,  he  continued  to 
furnish  for  said  work  further  materials, 
hay,  com  and  other  provisions  at  the  request 
of  said  Overstreet  &  Styles. 

"Plaintiff  further  avers  that  after  the  post- 
ing of  said  written  notice,  and  on  or  about 
the  fifteenth  day  of  April,  1900,  the  said  de- 
fendant, by  its  authorized  agent.  In  compli- 
ance with  the  said  written  notices  posted  as 
aforesaid,  came  to  Lafayette  and  paid  off  a 
large  number  of  said  creditors'  claims,  and 
promised  within  a  short  time  thereafter  to 
return  and  pay  the  remaining  claims,  includ- 
ing the  claims  of  this  plaintiff;  and  that  the 
plaintiff's  claim  was  similar  to  those  of  the 
said  creditors  which  were  paid  by  the  de- 
fendant. 

"Plaintiff  further  avers  that  relying  upon 
the  said  written  notice  and  request  of  the 
said  defendant,  and  the  representation  of  the 
agent  paying  said  claims  at  Lafayette,  and 
believing  that  said  defendant  would  fully  per- 
form and  carry  out  its  said  agreement,  he 
did  not  Institute  any  legal  proceedings  to  se- 
cure the  payment  of  his  claim,  and  refrained 
from  In  any  way  hindering  and  obstructing 
the  speedy  completion  of  the  work  aforesaid, 
and  did  not  take  any  legal  action  by  filing  an 
affidavit  with  the  recorder  of  Alien  comity. 
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Ohio,  to  perfect  his  lien  against  the  said  de- 
fendant for  materials,  bay,  com,  and  other 
provisions  famished  as  herein  stated,  as  the 
plaintiff  could  and  would  have  done  but  for 
the  posting  of  said  written  notices  and  rep- 
resentations of  the  said  agent. 

"Plaintiff  further  avers  that  the  claim  here- 
in set  forth  is  long  since  due;  that  he  has 
requested  of  the  defendant  the  payment  there- 
of, and  that  the  same  remains  wholly  un- 
paid ;  and  that  the  said  plaintiff  is  justly  en- 
titled to  the  said  sum  of  four  bnndred  and 
ninety-one  dollars  and  thirty-one  cents  ($491.- 
31),  together  with  Interest  thereon  from  April 
11,  1000.  Wherefore,  said  plaintiff  asks 
Judgment  In  the  sum  of  four  bnndred  and 
ninety-one  dollars  and  tblrty-one  cents  ($491.- 
31),  and  Interest  and  all  other  relief." 

To  this  petition  the  Penn^lvanla  Company 
answered  as  follows:  "Now  comes  the  de- 
fendant, Pennsylvania  Company,  and  for  an- 
swer to  plaintiff's  second  amended  petition 
says,  It  admits  that  It  Is  corporation  duly  In- 
corporated under  the  laws  of  the  state  of 
Pennsylvania,  and  that  on  the  first  day  of 
January,  1900,  and  for  a  long  time  prior  to, 
and  ever  since,  it  has  been  operating  the  Pitts- 
burg, Ft.  Wayne  &  Chicago  Railway  as  lessee, 
and  that  said  railway  passes  through  Allen 
county,  Ohio,  and  that  on  the  first  day 
of  January,  1900,  It  was  constructing  side 
tracks,  switches,  and  making  other  Improve- 
ments upon  said  railroad  right  of  way  within 
said  county,  and  It  denies  each  and  every  al- 
legation In  said  amended  petition  contained 
not  herein  specifically  admitted,  and  prays  to 
be  hence  dismissed  with  Its  costs."  Upon  the 
Issues  joined  by  the  pleadings  aforesaid,  trial 
was  had  In  the  court  of  common  pleas,  which 
resulted  In  a  verdict  and  judgment  fop  the 
plaintiff,  Mehaffey,  In  the  sum  of  $544.80. 
This  judgment  was  subsequently  affirmed  by 
the  circuit  court  The  Pennsylvania  Com- 
pany prosecutes  error  In  this  court,  asking  a 
reversal  of  said  judgment  of  afflrjnance. 

S.  S.  Wheeler  and  Allen  Zollars,  for  plain- 
tiff In  error.  Sprague  &  Llpplncott  and  I.  S. 
Motter,  for  defendant  in  error. 

CREW,  J.  (after  stating  the  facts).  In  the 
present  case,  aside  from  the  averment  In  the 
petition  (unsupiwrted  by  any  evidence)  that 
the  Pennsylvania  Company  by  Its  authorized 
agent  expressly  promised  to  pay  the  claim 
here  In  suit,  there  Is  In  this  case  neither  al- 
legation nor  proof  of  any  liability  on  the  part 
of  said  company  to  compensate  R.  Mehaffey 
for  the  hay,  com,  straw,  and  feed  fnmlshed 
by  him  to  Overstreet  &  Styles,  except  such  as 
can  be  predicated  upon,  or  results  from,  the 
posting  by  the  Pennsylvania  Company  at  the 
village  of  Lafayette  In  Allen  county,  Ohio, 
and  at  other  places  within  said  county,  of 
the  following  telegram  or  notice,  to  wit: 
"Pennsylvania  Lines  West  of  Pittsburg. 
Date,  3-23,  1900.  Fort  Wayne.  Time,  5:20 
P.  M.  To  Agent  Pennsylvania  Company 
— Dear  Sir:    Post  notice  that  Pennsylvania 


Company  will  protect  all  claims  for  material, 
labor  and  board.    F.  A.  Zollars." 

The  language  of  this  telegram,  when  con- 
strued most  favorably  for  the  plaintiff  below, 
Mehaffey,  in  terms  imposes  upon  the  Pennsyl- 
vania Company  no  obligation  or  duty  other 
than  that  of  protecting  and  paying  all  such 
claims  as  properly  belong  to  and  fall  within 
one  or  the  other  of  the  classes  therein  desig- 
nated, namely,  claims  for  material,  labor,  or 
board.  That  the  claim  In  suit  In  this  case 
was  not  one  for  labor  or  board  Is  conceded. 
But  It  is  insisted  that  within  the  terms  of  the 
above  telegram,  and  within  the  meaning  of 
the  statutes  hereinafter  referred  to,  the  hay, 
com,  straw,  and  feed  furnished  by  Mehaffey 
to  Overstreet  &  Styles  were  materials;  and 
that  Mehafley's  claim  for  the  articles  so  fur- 
nished became,  and  was  therefore,  one  of  the 
claims  which  the  Pennsylvania  Company  in 
said  telegram  expressly  assumed  to  protect 
and  pay.  Directly  the  contrary  view  is  urged 
by  counsel  for  the  railroad  company,  who  con- 
tend that  the  word  "material"  as  used  in  the 
telegram,  and  as  employed  In  the  statutes  in 
connection  with  the  construction  of  rail- 
roads, has,  and  had  at  the  time  said  telegram 
was  sent  and  posted,  a  fixed,  well-defined  and 
commonly  understood  meaning,  which  was, 
and  is,  that  the  word  or  term  when  thus  used 
Is  descriptive  of,  and  Includes,  such  articles 
only  as  are  furnished  for,  and  are  to  be  used 
In,  the  construction  of  the  road,  and  that  It 
does  not  comprehend  or  embrace  articles  fur> 
nished  or  supplied  for  any  other  purpose; 
such  as  feed  furnished  for  teams  working  up- 
on the  railroad,  or  merchandise,  clothing,  or 
board  fnmlshed  the  laborers  employed  there- 
on. On  the  trial  of  this  cause  In  the  court 
of  common  pleas,  connsel  for  the  Pennsyl- 
vania Company  requested  the  court  to  give  to 
the  jury  the  following  instruction:  "No.  1. 
Gentlemen  of  the  Jury:  I  charge  you,  as  a 
matter  of  law,  that  the  hay,  com,  feed,  straw, 
and  rent  set  up  In  the  Itemized  account  of 
plaintiff,  is  not  covered  or  Included  in  the 
words  'labor,  material,  and  board,'  set  out  in 
the  telegram  which  Is  Introduced  as  evidence 
In  this  case."  This  instruction  the  court  re- 
fused to  give,  and  In  the  general  charge  In- 
structed the  jury  as  follows:  "Now,  gentle- 
men, •  •  •  I  might  say,  before  closing, 
that  If  you  find  this  telegram  was  posted  by 
the  authority  of  the  company,  and  If  you  find 
that  the  plaintiff  In  this  case  furnished  bay. 
grain,  straw  and  other  feed  and  materials  of 
that  character  to  the  contractor  or  subcon- 
tractor for  the  use  of  his  horses  upon  the 
work,  that  the  plaintiff  would  be  considered 
as  having  furnished  material,  within  the 
meaning  of  the  terms  of  this  telegram,  and  be 
would  be  entitled  to  recover."  The  refusal 
of  the  court  to  charge  as  requested,  and  the 
giving  by  the  court  of  the  above  Instruction, 
are  among  the  errors  here  assigned. 

A  determination  of  whether  or  not  the  ac- 
tion of  the  court  in  this  behalf  was  erroneous, 
necessarily  Involves  a  consideration  of  the 
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purpose  and  provisions  of  sections  3207,  3208, 
3209,  3210,  and  3211,  Rev.  St  1906.  Section 
3207  provides  what  contracts  for  railroad 
work  shall  stipulate,  and  makes  the  con- 
tractor liable  to  persons  performing  labor 
or  furnishing  materials  stipulated  for  in  the 
contract  with  the  owner  of  the  road.  But  It 
makes  no  provision  for  a  lien  upon  the  road, 
nor  does  it  Impose  any  liability  on  the  rail- 
road company  for  the  labor  so  performed  or 
the  materials  so  furnished.  Section  3208  pro- 
vides: "A  person  who  performs  labor  or 
furnishes  materials  for  or  In  construction  of 
any  railroad,  depot  buildings,,  water  tanks, 
or  any  part  thereof,  and  a  person  who  fur- 
nishes boarding  on  the  order  of  any  con- 
tractor or  sub-contractor  to  persons  employed 
by  them  or  either  of  them,  tai  furnishing  ma- 
terials or  performing  labor  for  or  in  construc- 
tion of  such  railroad,  depot  buildings,  water 
tanks,  or  any  part  thereof.  In  addition  to  his 
rights  under  the  preceding  section  shall  have 
a  lien  for  the  payment  of  the  Same  upon  such 
railroad,  and  such  Hen  shall  have  and  main- 
tain precedence  over  any  lien  taken,  or  to  be 
taken,  and  shall  subsist  for  one  year  from 
the  date  of  filing  the  attested  account  here- 
after provided  for:  and  if  an  action  Is 
brought  to  enforce  the  lien  within  that  time, 
it  shall  continue  In  force  until  finally  ad- 
judicated." It  farther  provides  and  points 
out  what  shall  be  done  In  order  to  perfect 
such  lien.  Sections  3209  and  3210  provide 
how  actions  may  be  brought  for  the  enforce- 
ment of  Hens,  provide  for  notice  to  the  con- 
tractor or  subcontractor,  and  the  adjustment 
of  disputed  claims,  and  are  merely  sections 
governing  procedure.  Section  3211  provides 
as  follows :  "The  provisions  of  the  four  pre- 
ceding sections  shall  apply  to  and  include 
any  person  who  furnishes  grain,  hay,  mer- 
chandise, tools  or  Implements,  or  who  re- 
pairs any  tools  or  implements,  on  the  order 
of  any  contractor  or  sub-contractor,  for  their 
own  use,  or  the  use  of  persons  employed  by 
them  or  either  of  them,  while  furnishing 
materials  or  labor  for  or  in  construction  of 
such  railroad ;  provided,  that  the  amount  of 
such  claim  shall  not  exceed  the  wages  of 
the  person  performing  labor  or  furnishing 
materials,  to  whom  furnished,  or  the  amount 
found  due  such  contractor  or  sub-contractor, 
mider  the*  provisions  of  section  thirty-two 
hundred  and  seven ;  and  in  every  such  case, 
the  requirements  of  section  thirty-two  hun- 
dred and  eight,  as  to  filing  affidavits  and 
giving  notices,  shall  be  strictly  compiled 
with;  and,  provided  further,  that  the  ag- 
gregate of  all  liens  taken  and  perfected  un- 
der sections  thirty-two  hundred  and  seven, 
thirty-two  hundred  and  eight,  thirty-two  hun- 
dred and  ten,  and  thirty-two  hundred  and 
eleven,  shall  not  be  In  excess  of  the  actual 
construction  contract  price  of  the  railroad 
company.  The  word  'owner*  In  these  sec- 
tions shall  be  held  and  considered  as  in- 
cluding any  lessee,  receiver,  corporation,  com- 
pany, or  persons  owning,  operating  or  man- 


aging any  railroad,  with  whom  or  In  vrhoee 
behalf  the  contracts  heroin  have  been  made." 
While  this  section  In  twms  extends  the  pro- 
visions of  the  four  preceding  sections  to  such 
persons  as  furnish  grain,  hay,  merchandise, 
etc.,  on  the  order  of  a  contractor  or  sub- 
contractor for  their  use  or  the  use  of  persons 
employed  by  them  or  either  of  them  while 
furnishing  material  or  labor  for  or  in  the 
construction  of  such  railroad,  it  does  not  en- 
large or  extend  the  meaning  of  the  word 
"material"  as  employed  and  used  In  the  pre- 
ceding sections,  nor  does  It  impose  upon  the 
railroad  company  any  personal  liability  for 
the  claims  of  persons  furnishing  the  articles 
therein  mentioned,  unless  a  Hen  be  taken 
therefor  agreeably  to  its  provisions.  The 
sole  purpose  and  efFect  of  this  enactment, 
apart  from  declaring  the  meaning  of  the 
word  "owner,"  is  to  provide  for  the  giving 
of  a  Hen  upon  the  railroad,  to  the  limited 
extent  therein  provided,  to  persons  furnish- 
ing on  the  order  of  a  contractor  or  subcon- 
tractor as  aforesaid,  any  of  the  articles  In 
said  section  enumerated,  the  furnishing  of 
which,  but  for  this  statute,  would  not  en- 
title the  person  sd  supplying  the  same  to 
have  or  take  a  Hen  therefor. 

The  statute  is  itself,  therefore,  a  legislative 
declaration  that  hay,  grain,  merchandise, 
tools,  etc.,  are  not  materials,  and  that  they 
are  not  within  the  intent  and  meaning  of 
that  term  as  employed  and  used  in  the 
preceding  sections.  All  of  the  afore-mentlon- 
ed  sections  are  parts  of  an  act  passed  by  the 
liCglslature  April  6,  1883  (80  Ohio  Laws  99). 
On  April  10,  1884  (81  Ohio  Laws,  p.  126),  the 
Legislature  passed  an  act  declaratory  of  the 
true  Intent  and  meaning  of  the  aforesaid 
sections,  which  act  reads  as  follows:  'The 
true  intent  and  meaning  of  sections  thirty- 
two  hundred  and  seven,  thirty-two  hundred 
and  eight,  thirty-two  hundred  and  nine,  thir- 
ty-two hundred  and  ten,  and  thirty-two  him- 
dred  and  efeven  of  the  Revised  Statutes  of 
Ohio,  as  amended  April  6,  1883,  is  hereby  de- 
clared to  be  as  follows:  "Any  person  or  per- 
sons who  perform  labor  or  furnish  material 
or  boarding  under  contract,  express  or  im- 
pUed,  with  such  railroad  company,  or  any 
of  Its  authorized  agents,  for  the  construction 
of  such  railroad,  or  any  part  thereof,  is  en- 
titled to  a  lien  for  the  paynient  of  the  same 
upon  such  railroad,  as  provided  In  section 
thirty-one  hundred  and  eight  of  the  above 
recited  act."  In  the  case  of  Industrial  &  Min- 
ing Guaranty  Co.  v.  Electrical  Supply  Co.  et 
al.,  58  Fed.  732,  7  C.  C.  A.  471,  Swan,  J., 
reviewing  and  construing  the  above  enact- 
ment, and  also  section  3208,  Rev.  St  1906, 
says:  "By  section  3208  Rev.  St  Ohio  1906, 
it  Is  provided  that  'a  person  who  performs 
labor  or  furnishes  material  for  or  in  the  con- 
struction of  any  railroad,  depot  buildings, 
water  tanks,  or  any  part  thereof,  to  a  con- 
tractor or  sub-contractor,  •  •  •  shall 
have  a  lien  for  the  payment  of  the  same  upon 
such  railroad.'    *    •    •    This  statute  gives 
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a  lien  upon  the  railroad  only  for  materials 
fnrnlsbed  a  contractor  or  subcontractor,  for 
or  in  the  construction  of  such  railroad,  depot 
buildings,  and  water  tanks,  or  any  part  there- 
of. For  whatever  other  structures  materials 
may  be  furnished,  no  Hen  is  given  under  this 
act  The  act  of  April  10,  1884,  declaratory 
of  the  meaning  of  section  3208,  above  cited, 
enlarges  the  list  of  those  entitled  to  a  Hen, 
by  enacting  that  the  true  Intent  and  meaning 
of  those  sections  Is  that  'any  persons  who  per- 
form labor  or  furnish  material  or  boarding 
under  contract,  express  or  implied,  with  such 
railroad  company,  or  any  of  its  authorized 
agents,  for  the  construction  of  such  railroad, 
or  any  part  thereof,  is  entitled  to  a  Hen 
for  the  payment  of  tiie  same  upon  such  rail- 
road, as  provided  in  section  3208  of  the  above 
recited  act'  The  only  effort  and  purpose  of 
this  latter  act  was  to  give  a  lien  under  sec- 
tion 3208  as  well  to  persona  furnishing  ma- 
terials directly  to  or  performing  labor  under 
contract  with  a  railroad  company,  as  to 
those  who  dealt  with  contractors  and  sub- 
contractors, who  were  protected  by  section 
3208.  Neither  act,  however,  purports  to  give 
a  Hen  upon  a  railroad  for  anything  not  used 
In  Its  construction  as  a  railroad  or  that  of  its 
depot  buildings  or  water  tanks." 

That  the  general  rule  of  construction  is 
that  statutes  giving  a  Hen  upon  the  railroad 
for  materials  furnished  should  be  limited  to 
materials  that  are  furnished  for  and  to  be 
used  in  tbe  construction  of  the  road,  so  as  In 
a  sense  to  become  a  part  of  It  would  seem 
to  be  well  settled  by  a  uniform  line  of  deci- 
sions, of  which  we  cite  tbe  following  as  a 
type:  Central  Trust  Co.  v.  Texas  &  St  Louis 
Ry.  Co.  (C.  C.)  27  Fed.  178 ;  Dudley  v.  Toledo, 
Ann  Arbor  &  Northern  Michigan  R.  R.  Co. 
(Mich.)  32  N.  W.  884;  Stewart  Chute  Lumber 
Co.  T.  Missouri  Paciflc  Railroad  Co.  et  al^ 
33  Neb.  29,  49  N.  W.  769;  Basshor  &  Co.  v. 
Balto.  &  Ohio  Railroad  Co.,  65  Md.  99,  3  Atl. 
285;  Ferguson  et  al.  v.  Despo  et  al.,  8  Ind. 
App.  523.  34  N.  B.  575;  Knapp  et  aL  y.  St 
tiouls,  Kansas  City  &  Northern  Ry.  Co.,  6 
Mo.  App.  205.  Having  regard,  then,  for  the 
well  defined  and  established  meaning  of  the 
term  as  employed  In  the  statutes,  it  must  be 
held  that  the  hay,  grain,  straw,  and  feed  fur- 
nished by  Mehaffey  to  Overstreet  &  Styles, 
were  not  materials  either  within  the  meaning 
of  the  statute  or  tbe  Intent  and  language  of 
the  telegram  posted  by  the  Pennsylvania  Com- 
pany, ni>on  which  this  suit  was  predicated. 
And  if  not  materials,  then  Mehaffey's  claim 
for  tbe  articles  so  furnished  was  not  within 
tbe  terms  of  tbe  telegram,  and  the  sending 
and  posting  of  said  telegram — there  being  no 
allegation  of  fraud  or  attempt  to  mislead 
thereby — created  no  obligation  against,  nei- 
ther did  it  Impose  any  liability  upon,  the 
Pennsylvania  Company  to  protect  or  pay 
Mehaffey's  claim,  or  any  claims  of  like  char- 
acter. Whether  then  Menaffey,  as  averred  In 
bis  petition,  because  of  bis  reliance  upon 
-said  telegram,   did  not,  until  tbe  bringing 


of  the  present  suit  institute  any  legal  pro- 
ceedings to  secure  the  payment  of  his  claim, 
and  forbore  the  filing  of  an  affidavit  with 
the  recorder  of  Allen  county  to  perfect  his 
lien  against  tbe  railroad  company  for  the 
articles  furnished  and  supplied  by  bim  to 
Overstreet  &  Styles,  becomes  wholly  imma- 
terial, for  the  reason  that  such  facts,  if  prov- 
en In  the  present  case,  would  in  no  wise  ei- 
ther change  or  enlarge  bis  rights  against  the 
railroad  company.  There  being  then  in  this 
case  no  liability  on  the  part  of  the  Pennsyl- 
vania Company  to  Mehaffey,  except  such  as 
can  rightfully  be  predicated  upon  the  sending 
and  posting  of  the  above-mentioned  telegram, 
and  Mehaffey's  claim  not  being  covered  by, 
or  within  the  terms  of,  said  telegram,  it  fol- 
lows that  be  Is  without  right  to  recover  in 
this  case,  and  the  trial  court  should  have  sus- 
tained the  motion  of  counsel  for  the  Pennsyl- 
vania Company — made  at  the  close  of  the 
evidence — and  should  have  directed  a  verdict 
In  favor  of  the  defendant  company.  Not  hav- 
ing done  this,  but  having  overruled  said  mo- 
tion and  submitted  the  case  to  tbe  Jury,  the 
court  should  then  have  given  to  the  jury 
above  request  No.  1,  as  asked  by  counsel  for 
the  Pennsylvania  Company. 

Upon  an  application  for  a  rehearing  In  this 
case,  it  is  stated  by  counsel  for  defendants 
in  error  that  certain  of  the  items  of  Mehaffey's 
claim  referred  to  in  Exhibit  A  attached  to 
his  petition,  amounting  to  |21.10,  are  labor 
claims,  and  therefore  within  the  express  lan- 
guage and  letter  of  the  above  telegram.  And 
it  is  claimed  that  as  to  these  items,  at  least 
Mehaffey  Is  entitled  to  recover  in  this  case. 
It  Is  perhaps  a  sufficient  answer  to  this  claim 
to  say  thnt  Mehaffey's  petition  in  the  pres- 
ent case  contains  no  allegation  that  these 
claims,  or  any  of  them,  were  labor  claims,  nor 
are  they  so  denominated  or  described  In  Ex- 
hibit A  attached  to  said  petition.  Mehaffey's 
claim  as  shown  by  the  averments  of  his  peti- 
tion, and  as  exhibited  by  Schedule  A  thereto 
attached,  is  one  for  hay,  grain,  straw  and 
feed  furnished  by  him  to  Overstreet  &  Styles, 
or  to  other  persons  on  their  order  and  for 
which  they  were  to  pay.  He  does  not  ask, 
no'r  Is  he  entitled  in  this  case,  to  recover  as 
owner  or  assignee  of  any  claim  for  labor. 
There  is  a  further,  and  we  think  equally  con- 
clusive, answer  to  this  suggestion  of  counsel 
for  defendant  In  error,  which  is,  that  where, 
as  In  this  case,  a  railroad  contractor  gives 
to  a  laborer  in  bis  employ  an  order  upon  a 
third  party,  by  which  such  laborer  obtains 
from  said  third  party  goods  or  merchandise 
to  the  amount  of  such  order,  the  transaction 
is  one  of  mere  novation,  whereby  a  new  debt 
is  created  and  the  original  debt,  to  the  extent 
of  the  order,  canceled  and  paid,  and  it  can- 
not in  law  be  treated  as  an  assignment  pro 
tanto  of  the  laborer's  claim  to  the  person 
furnishing  the  goods  or  merchandise  upon 
said  order,  so  as  to  enable  the  latter  to  pro- 
ceed against  the  railroad  company  imder  the 
statute  as  one  owning  and  holding  a  claim 
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for  labor.  In  view  of  the  conclusions  above 
reached,  it  is  unnecessary  to  dispose  of  the 
other  questions  argued,  and  they  are  not  here 
considered. 

The  Judgment  of  the  circuit  court  is  re- 
versed, and  Judgment  will  be  entered  for 
plaintiff  in  error  upon  the  undiluted  facts. 

Reversed,  and  Judgment  for  plaintiff  in 
error. 

SHAUGK,  C.  J.,  and  SUMMERS,  SPEA.R, 
and  DAVIS,  JJ.,  concur. 


(75  Ohio  St.  608) 
PITTINGER  V.  CITY  OF  WBLLSVILLB. 

(Supreme  Court  of  Ohio.    Feb.  5,  1907.) 

MURlCIPAi  COBPOBATIONS— SEBVICES  OF  JAN- 
ITOB— APPBOPBIATION. 

The  policy  of  our  statute  respecting  munici- 
pal corporations  is  that  no  debt  shall  be  incurred 
for  the  ordinary  expenses  of  the  corporation 
unless  an  appropriation  to  meet  it  has  been 
made  by  the  city  council,  and  the  city  auditor 
or  clerk  has  certified  to  the  city  council  that 
the  money  is  in  the  treasury ;  and.  in  the  ab- 
sence of  such  certificate,  as  required  by  section 
45  of  the  Municipal  Code,  the  board  of  public 
service  is  without  authority  to  employ  a  janitor 
for  the  city  buildiuK,  and  a  person  so  employed 
cannot  recover  from  the  city  for  his  services. 

fBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36.  Municipal  Corporations,  SIS  582-588.] 

(Syllabus  by  the  (>>urt.) 

Error  to  Circuit  Court,  Ck>lumblana  (youuty. 

Action  by  one  Plttinger  against  the  city 
of  WellsviUe.  Judgment  for  defendant  was 
affirmed  by  the  circuit  court,  and  plaintiff 
brings  error.    Affirmed. 

On  May  21,  1903,  the  plaintiff  in  error  was 
employed  by  the  month  by  the  board  of  pub- 
lic service  of  the  city  of  WellsviUe  as  Janitor 
of  the  city  building  of  that  city,  and  he  renr 
dered  such  services  until  July  1,  1903.  Not 
receiving  payment,  he  sued  the  city  and  re- 
covered Judgment  in  the  Justice's  court  The 
city  appealed  the  case  to  the  court  of  com- 
mon pleas,  where  a  general  demurrer  to  the 
plaintiff's  amended  petition  was  sustalnea 
and  his  petition  was  dismissed.  On  error  the 
Judgment  was  affirmed  by  the  circuit  court 
and  error  is  prosecuted  in  this  court.  In  ad- 
dition to  the  foregoing  facts.  It  appears  from 
the  second  amended  petition  that  a  large 
part  of  the  city  building  is  leased  or  let  to 
the  United  States  for  a  post  office  and  to  pri- 
vate persons  for  various  purposes,  and  that 
the  ball  in  the  building  is  let  for  entertain- 
ments, and  that  the  revenue  from  the  build- 
ing Is  paid  into  the  city  treasury  and  ex- 
ceeds the  wages  of  plaintiff  as  Janitor.  It 
further  appears  that  the  council  of  the  city 
did  not  authorize  the  board  of  public  serv- 
ice to  employ  a  Janitor  and  had  not  appro- 
priated any  money  for  that  purpose,  and 
that  the  city  auditor  had  not  certified  that 
there  was  money  In  the  treasury  to  pay  for 
such  Bervices. 


Smith  &  Lones,  for  plaintiff  In  error. 
Charles  Boyd,  Ci^  Sol.,  for  defendant  in 
error. 

SUMMERS,  J.  (after  stating  the  facts). 
It  is  provided  by  section  141  of  the  Municipal 
Code  of  1902  that  the  directors  of  public 
service  shall  have  the  management  of  "all 
public  buildings  and  other  property  of  the 
corporation  not  otherwise  provided  for  here- 
in." Section  145  provides  that  they  "may 
employ  such  superintendents.  Inspectors,  en- 
'  glueers,  harbor  masters,  clerks,  laborers,  and 
other  persons,  as  may  be  necessary  for  the 
execution  of  the  powers  and  duties"  of  their 
department,  and  that  they  shall  fix  the  com- 
pensation and  bond  of  all  persons  appointed 
or  employed  by  them,  and  that  no  person 
shall  be  removed  except  for  cause  satisfac- 
tory to  said  directors  or  a  majority  of  them. 

The  principal  contention  Is  whether  a  lia- 
bility on  the  part  of  the  city  may  be  Incur- 
red under  these  facts  without  an  appropria- 
tion to  meet  It  and  without  the  filing  with 
the  city  council  of  a  certificate  of  the  city 
auditor  that  money  therefor  Is  In  the  city 
treasury.  Section  45  Is  as  follows:  "No  con- 
tract, agreement  or  other  obligation  involv- 
ing the  expenditure  of  money  shall  be  enter- 
ed into,  nor  shall  any  ordinance,  resolution 
or  order  for  the  expenditure  of  money,  be 
passed  by  the  council  or  by  any  board  or 
officer  of  a  municipal  corporation,  unless  the 
auditor  of  the  corporation,  and  if  there  Is  no 
auditor,  the  clerk  thereof,  shall  flrsi  certify 
to  council  that  the  money  required  for  the 
contract,  agreement  or  other  obligation,  or  to 
pay  the  appropriation  or  expenditure,  is  In 
the  treasury  to  the  credit  of  the  fund  from 
which  It  Is  to  be  drawn,  and  not  appropriat- 
ed for  any  other  purpose,  which  certificate 
shall  be  filed  and  immediately  recorded;  and 
the  sum  so  certified  shall  not  thereafter  be 
considered  unappropriated  until  the  corpora- 
tion is  discharged  from  the  contract,  agree- 
ment or  obligation,  or  so  long  as  the  ordi- 
nance, resolution  or  order  Is  In  force;  and 
all  Contracts,  agreements  or  other  obliga- 
tions, and  all  ordinances,  resolutions  and  or- 
ders entered  Into  or  passed,  contrary  to  the 
provisions  of  this  section  shall  be  void,  and 
no  party  whatever  shall  have  any  claim  or 
demand  against  the  corporation  thereunder; 
nor  shall  the  council,  or  a  board,  officer,  or 
commissioner  of  any  municipal  corporation, 
have  any  power  to  waive  or  qualify  the  lim- 
its fixed  by  such  ordinance,  resolution  or 
order,  or  fasten  upon  the  corporation  any  lia- 
bility whatever  for  any  excess  of  such  limits, 
or  release  any  party  from  an  exact  compli- 
ance with  his  contract  under  such  ordinance, 
resolution  or  order;  nor  shall  any  member 
of  the  council,  board,  officer  or  commissioner 
of  the  corporation,  have  any  Interest  in  the 
expenditure  of  money  on  the  part  of  the  cor- 
poration other  than  his  fixed  compensation; 
and  a  violation  of  any  provision  of  this  sec- 
tion shall  disqualify  the  party  violating  it 
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from  holding  any  office  of  trust  or  profit  in 
tbe  corporation  and  render  blm  liable  to  tbe 
corporation  for  all  sums  of  money  or  other 
thing  he  may  receive  contrary  to  the  provi- 
sions of  this  section,  and  if  In  office  he  shall 
be  dismissed  therefrom;  provided,  however, 
that  the  council  of  any  city  may  authorize 
and  the  council  of  any  village  may  make 
[subject  to  the  provisions  of  sections  2491  and 
3551  of  the  Revised  Statutes  of  Ohio  of  1906]  a 
contract  with  any  person,  firm  or  company 
for  lighting  the  streets,  alleys,  lands,  lanes, 
squares  and  public  places  In  the  municipal 
corporation,  or  for  furnishing  water  to  such 
corporation,  or  for  the  collection  and  disposal 
of  garbage  in  said  corporation,  or  for  the 
leasing  of  the  electric  light  plant  and  equip- 
ment, or  the  water  works  plant,  or  both,  of 
any  person,  firm  or  company  therein  situat- 
ed, for  a  period  not  exceeding  ten  years,  and 
the  requirement  of  a  certificate  that  tbe  nec- 
essary money  Is  In  the  treasury  shall  not 
apply  to  such  contract;  provided  further, 
that  such  requirement  shall  not  apply  to 
street  improvement  contracts  extending  for 
one  year  or  more,  nor  to  contracts  made  by 
the  board  of  health  of  any  municipality,  nor 
to  contracts  made  by  any  village  for  the  em- 
ployment of  legal  counsel." 

This  section  comprises  sections  2999  and 
2702  of  the  Revised  Statutes  of  1906  (Bates' 
3d  Ed.).  The  latter  part  of  It,  omitting  the 
provisos,  is  a  literal  copy  of  section  2999, 
known  as  the  "Worthington  Law,"  and  the 
former  part  Is  a  copy  of  section  2702,  known 
as  the  "Burns  Law."  Prior  to  the  enactment 
of  the  Worthington  law  It  was  provided  by 
section  656  of  the  Municipal  Code  of  1869 
that  "the  council  shall  not  make  appropria- 
tions nor  contract  debts  for  the  ordinary 
purposes  of  the  corporation,  exceeding  the 
amount  of  taxes  and  revenues  from  other 
sources  for  the  current  year."  This,  however, 
wholly  failed  to  prevent  municipalities  from 
becoming  deeply  In  debt  for  their  ordinary 
expenses,  and  hence  the  occasion  for  the 
Worthington  and  Burns  laws.  Tbe  former 
applied  only  to  Cincinnati,  and  was  under 
consideration  In  State  ex  rel.  v.  Hoffman. 
Auditor,  25  Ohio  St.  32&  The  facts  In  that 
case  are  very  similar  to  those  in  tbe  present 
case.  The  board  of  Improvements  employed 
a  superintendent  of  street  improvements  at 
stipulated  wages  per  week,  and  after  he  bad 
performed  a  week's  service  the  board  made 
a  certificate  in  his  favor  authorizing  the  city 
auditor  to  issue  to  him  a  warrant  on  the  city 
treasury  for  the  amount  of  bis  wages.  Tbe 
auditor  refused  to  Issue  the  warrant  on  two 
grounds:  (1)  That  at  the  time  of  the  em- 
ployment and  service  of  the  relator  there  was 
DO  money  In  the  treasury  set  apart  to  meet 
the  expenditure;  and  (2)  that  he  had  not  so 
certified  to  the  city  council,  and  It  was  held 
that  be  properly  refused  the  warrant,  not- 
withstanding after  the  employmoit  the  mon- 
ey had  come  into  the  treasury  and  then  was 
set  apart  to  meet  the  expenditure.     Section 


2702  applied  to  all  municipal  corporations 
and  was  more  specific  than  section  2999. 
Tbe  provisions  of  tbe  new  Code  do  not  indi- 
cate a  relaxation  of  tbe  legislative  policy  In 
this  respect,  but,  If  anything,  an  Intention  to 
make  It  more  efficient  Section  35  provides 
that  on  or  before  the  first  Monday  In  March 
of  each  year  the  several  officers,  boards,  and 
departments  of  tbe  municipality  shall  report 
an  Itemized  estimate  to  the  mayor  and  au- 
ditor of  tbe  municipality  of  tbe  amount  of 
money  needed  for  their  respective  wants  for 
each  month  of  the  incoming  year.  Practical- 
ly the  same  thing  Is  required  by  section  37; 
and  by  section  38  the  mayor  is  required  on 
the  1st  day  of  April  each  year  to  submit  to 
council  an  annual  budget,  and  by  section  39 
the  council  Is  required  after  examining  and 
revising  tbe  budget  to  determine  by  ordinance 
the  percentage  to  be  levied  for  the  purpose 
therein  specified,  and  after  its  submission  to 
tbe  board  of  tax  commissioners  tbe  council 
Is,  by  section  40,  annually,  on  or  before  the 
first  Monday  in  July,  to  certify  to  the  auditor 
of  tbe  county  tbe  rate  of  taxes  by  it  levied. 
It  Is  provided  that  the  ordinance  "shall  speci- 
fy distinctly  each  and  every  purpose  for 
which  the  levy  Is  made  and  the  per  cent 
thereof,"  and  by  section  41  it  Is  provided  that 
the  corporation  treasurer  shall  keep  a  sepa- 
rate account  with  each  fund  for  which  taxes 
are  assessed  (levied?),  and  "unless  expressly 
otherwise  provided  by  law,  all  money  "col- 
lected or  received  on  behalf  of  tbe  corpo- 
ration shall  be  promptly  deposited  In  tbe 
corporation  treasury  In  tbe  appropriate 
fund,"  and  "imless  otherwise  provided  by 
law  no  money  shall  be  drawn  from  tbe  treas- 
ury except  upon  the  warrant  of  the  auditor 
piursuant  to  an  appropriation  by  council" ;  and 
by  section  43  It  is  provided  that  "in  all  mun- 
icipal corporations  tbe  council  shall  make, 
at  the  beginning  of  each  fiscal  half  year,  ap- 
propriations for  each  of  the  several  objects 
for  which  the  corporation  has  to  provide, 
out  of  the  moneys  known  to  be  in  tbe  treas- 
ury, or  estimated  to  come  into  it  during  the 
six  months  next  ensuing  from  the  collection 
of  taxes  and  all  other  sources  of  revenue. 
All  expenditures  within  the  following  six 
months  shall  be  made  with  and  within  said 
appropriations  and  balances  thereof."  Sec- 
tion 17  (Rev.  St  1906)  provides  that  an  of- 
ficer or  agent  of  a  municipal  corporation  who 
Is  charged  or  Intrusted  with  the  construc- 
tion. Improvement,  or  keeping  In  repair  of 
any  building  or  work  of  any  kind,  or  with 
the  management  or  providing  for  any  pub- 
lic institution,  shall  not  make  any  contract 
binding  or  purporting  to  bind  tbe  municipal 
corporation  to  pay  any  sum  of  money  not 
previously  appropriated  for  the  purpose  for 
which  such  contract  Is  made,  and  remaining 
unexpended  and  applicable  to  such  purpose, 
imless  such  officer  or  agent  has  been  au- 
thorized to  make  such  contract;  and.  If  any 
such  officer  or  agent  make  or  participate  In 
making  a  contract  without  such  appropria- 
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tlon  or  aafhorlty,  be  shall  be  personally  li- 
able thereon,  and  the  municipal  corporation 
In  whose  name  or  behalf  the  same  was  made 
shall  not  be  liable  thereon.  These  proTlslons 
not  only  clearly  Indicate  an  Intention  bn. 
expressly  provide  that  the  necessities  of  the 
municipality  shall  be  estimated  and  itemized, 
and  that  funds  to  meet  them  shall  be  appro- 
priated and  that  the  expenses  Incurred  shall 
be  limited  to  the  funds  appropriated. 

The  fact  that  the  management  of  all  public 
buildings  and  authority  to  employ  the  per- 
sons necessary  to  effect  that  purpose  are 
vested  In  the  directors  of  public  service,  and 
the  fact  that  expenses  for  the  compensation 
of  persons  employed  therein  are  excepted 
from  the  requirement  of  section  143  that  cer^ 
tain  expenditures  In  their  department  must 
be  authorized  by  ordinance,  do  not  give  them 
an  absolute  discretion,  but  their  authority  to 
Incur  a  liability  on  the  part  of  the  city  is  8ul>- 
ject  to  the  limitation  that  funds  to  meet  the 
liability  have  been  appropriated  and  that  the 
auditor  has  certified  that  the  money  is  in  the 
treasury. 

The  fact  that  the  certificate  of  the  auditor 
Is  required  by  section  45  to  be  filed  with  the 
council,  and  not  with  the  board,  does  not  im- 
ply a  legislative  Intention  to  limit  the  re- 
quirement of  that  section  to  expenses  Incur- 
red by  council.  Section  44  requires  that  the 
auditor  and  treasurer  monthly  shall  make  up 
and' forward  to  the  mayor  a  statement  of  the 
balances  In  all  funds,  but  it  will  not  be  con- 
tended that  because  the  statement  Is  sent  t'» 
the  mayor  rather  than  to  the  board  and  of- 
ficers that  expend  the  funds  that  they  are  not 
concerned  about  a  balance.  At  the  time  the 
original  section  was  enacted  the  council  In 
nearly  all  of  the  municipalities  exercised  ad- 
ministrative as  well  as  legislative  power. 
Moreover,  the  section  expressly  applies  to 
boards  and  officers  as  well  as  to  council. 

The  appropriations  authorized  by  section 
43  are  not  limited  to  money  already  In  the 
treasury,  but  to  that  estimated  to  come  into 
It  from  the  collection  of  taxes  and  all  other 
sources  of  revenue  during  the  six  months 
next  ensuing.  '  If  the  requirement  for  the  au- 
ditor's certificate  worlts  an  inconvenience.  It 
may  be,  In  view  of  the  authority  conferred 
by  section  43  to  make  appropriations  of  mon- 
ey estimated  to  come  Into  the  treasury,  that 
the  Code  should  be  so  amended  as  to  except 
from  the  requirement  all  expenditures  pro- 
vided for  by  the  appropriations,  so  as  that, 
for  the  purpose  of  the  certificate,  money  esti- 
mated to  come  into  the  treasury.  In  the  ex- 
isting fiscal  half  year,  from  the  collection  of 
taxes  and  all  other  sources  of  revenue,  ahall 
be  deemed  to  be  In  the  treasury.  And,  If  It  is 
desirable  that  the  certificate  be  filed  and  re- 
corded In  the  department  in  which  the  ex^ 
pense  is  to  be  Incurred  rather  than  with  the 
city  council,  that  la  a  matter  that  may  be 
easily  provided  for  by  legislation. 

There  is  room  for  much  improvement  In 
the  statutes  relating  to  municipal  corpora- 


tions, and,  while  perhaps  It  is  not  desirable 
that  bills  shall  be  drawn  by  those  whose  duty 
it  may  be  to  Interpret  them  when  they  be- 
come laws,  yet  the  public  interest  may  excuse 
If  not  require  that  the  need  be  at  least  sug- 
gested. Moved  by  such  considerations,  it 
may  be  said  that  there  have  been  Instances 
in  which  the  councils  of  municipalities  have 
provided  for  a  larger  police  force,  a  larger 
fire  force  than  was  needed,  and  that  they 
have  been  embarrassed  because  no  way  seem- 
ed to  have  been  provided  by  which  the  ex- 
penses of  the  departments  might  be  reduced 
so  as  not  to  be  in  excess  of  the  appropria- 
tions which  they  thought  proper  to  make,  and 
It  Is  suggested  that  It  might  be  well  to  pre- 
scribe a  way  and  to  require  that  In  the  ap- 
propriations made  by  the  council  at  the  begin- 
ning of  each  fiscal  half  year  the  amount  al- 
lowed for  the  payment  of  salaries  and  wages 
of  men  In  these  departments  shall  be  ex- 
pressly appropriated. 

Reference  Is  made  to  decisions  that  certain 
contracts  or  expenses  were  not  subject  to  the 
requirement  of  the  Bums  law.  It  Is  suffi- 
cient to  say  that  to  prevent  Injustice  or  ab- 
surd consequences  they  are  based  upon  the 
ground  that  the  Legislature  must  have  in- 
tended an  exception,  or  on  the  ground  that 
though  within  the  letter,  they  were  not  with- 
in the  reason  o*  the  law,  and,  since  no  such 
consequences  will  follow  a  literal  Interpreta- 
tion of  the  law  in  the  present  instance  and 
In  view  of  the  fact  that  In  the  present  sec- 
tion many  such  consequences  have  been  an- 
ticipated by  the  provisos.  It  would  not  be 
profitable  to  review  them. 

The  case  so  far  has  been  considered  upon 
the  Implied  admission  that  the  rooms  in  the 
building  have  been  leased  or  let  by  the  city 
council  and  that  the  rentals  have  been  paid 
into  the  city  treasury.  Section  2566,  Rev.  St 
1892  (Bates'  3d  Ed.),  which  was  not  repealed 
by  the  CJodSi.  provides:  "When  there  is  a 
public  hall,  erected  by  taxaUon,  in  any  city 
of  the  second  class  or  village,  and  the  build- 
ing or  any  part  thereof  may  not  be  needed 
for  public  business,  the  council  shall  lease 
the  building  or  part  thereof  as  the  case  may 
be,  for  private  offices,  lectures,  or  like  pur- 
poses," and  that  the  money  received  for  rents 
shall  be  forthwith  paid  Into  the  treasury  of 
the  municipal  corporation.  Section  24  of  the 
Ck)de  provides:  "No  contract  for  the  sale  or 
lease  of  any  real  estate  shall  be  made  unless 
authorized  by  an  ordinance  approved  by  the 
I  votes  of  two-thirde  of  all  members  elected  to 
'  council,  and  by  the  board  or  officer  having  the 
I  supervision  or  management  of  said  real  es- 
tate." And  section  26  provides  that  the  mon- 
I  ey  arising  from  the  sale  or  lease  of  any  real 
.  estate  shall  be  paid  Into  the  treasury;  and 
it  is  stated  that  the  mayor's  office,  the  fire 
department  and  the  Jail  also  occupy  this 
building.  Whether  or  how  these  various  pro- 
visions may  be  reconciled  It  is  not  now  neces- 
sary to  determine,  for  the  reason  that  it 
seems  clear  that  the  rentals  are  required  to 
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be  paid  Into  the  dty  treasury,  and,  that  be- 
ing so,  the  expense  of  a  Janitor  could  not  be 
Incnrred  ontil  tliere  had  been  an  appropria- 
tion and  a  certificate,  whether  the  power  of 
employment  was  In  the  board  of  public  serv- 
ice or  in  the  council. 
Judgment  affirmed. 

SHAUCK,    C.    J.,    and    PRICE,    CREW, 
SPEAR,  and  DAVIS,  33.,  concur. 


(75  Ohio  St  £») 

CITY  OP  MT.  VERNON  t.  MOCHWART. 
(Supreme  Court  of  Ohio.    Feb.  5,  1907J 

1,  Fines— Disposition  of  Prockeds. 

Fines  rec-eived  by  tbe  clerli  of  tlie  court  of 
common  pleas  from  persons  indicted  and  con- 
victed in  that  court  for'  violation  of  the  provi- 
sions of  secUon  4364-20,  Rev.  St.  1906.  or  for 
«  violation  of  the  municipal  local  option  law, 
must,  under  section  6802.  Rev.  St  1906.  be 
paid  by  tiim  into  the  county  treasury. 

fEU.  Note.— For  cases  in  point  see  Cent  Dix. 
vol.  23.  Fines,  S  23.1 

2,  Samk. 

Fines  imposed  by  a  municipal  court  against 
persons  prosecuted  and  convicted  therein  for  a 
violation  either  of  section  4364-20.  Rev.  St 
1900.  or  the  municipal  local  option  law,  must, 
when  collected,  be  paid  into  the  treasury  of 
the  mnnicipal  corporation  wherein  such  fine 
was  imposed,  agreeably  to  the  provisions  of 
section  4364-20g,  Rev.  St  1006. 

[I£d.  Note.— For  cases  in  point  see  Cent  Dig. 
Tol.  23.  Fines.  {  23.] 

(Syllabus  by  the  Conrt) 

Error  to  Circuit  Court,  Knox  County. 

Action  by  the  city  of  Mount  Vernon  against 
George  H.  Mochwart.  Judgment  for  defend- 
ant was  afflrmed  by  the  circuit  court,  and 
plaintiff  brings  error.    AflBrmed. 

On  May  9,  1905,  the  city  of  Mt  Vernon,  by 
J.  B.  Graham,  city  solicitor,  filed  its  certain 
petition  in  the  court  of  common  pleas  of 
Knox  county,  Ohio,  against  George  H.  Moch- 
wart as  clerk  of  courts  of  said  county,  which 
petition,  omitting  the  caption  and  verifica- 
tion, was  in  the  words  and  figures  following, 
to  wit:  "Plaintiff  Is  a  city,  duly  organized 
under  the  laws  of  the  state  of  Ohio,  and  the 
defendant  is  the  cleric  of  the  courts  of  Knox 
county,  Ohio,  duly  elected  and  qualified  as 
such  clerk.  Under  and  by  virtue  of  the  local 
option  law,  known  as  the  'Real  Law.'  passed 
April  3.  1002,  by  the  Legislature  of  the  state 
of  Ohio,  a  special  election  was  held  in  the 

said  city  of  Mt  Vernon,  on  the day  of 

March,  1903,  to  determine  whether  or  not  the 
sale  of  Intoxicating  liquors  as  a  l)everage 
within  said  city  should  be  prohibited,  at 
which  election  a  majority  of  the  votes  were 
cast  against  the  sale  of  intoxicating  liquors 
as  a  beverage,  and  thirty  days  thereafter,  by 
the  terms  and  provisions  of  said  law,  to  wit, 

on  the day  of  April,  1003,  It  became 

and  was  unlawful  to  sell  Intoxicating  liquors 
as  a  l>everage  within  said  city  of  Mt  Vernon. 
Thereafter  and  within  two  years  after  the 
said day  of  April,  1903,  while  the  law 


against  the  sale  of  intoxicating  liquors  as  a 
beverage  was  in  full  force  within  said  city, 
there  were  a  number  of  prosecutions  upon 
indictments  returned  by  the  grand  Jury  of 
Knox  county,  in  the  court  of  common  pleas 
of  Knox  county,  Ohio,  against  several  per- 
sons for  the  violation  of  said  law,  by  selling 
intoxicating  liquors  as  a  beverage  within  the 
city  of  Mt.  V-ernon,  Ohio,  and  which  resulted 
in  the  conviction  of  said  several  persons,  and 
said  court.  In  passing  sentence  against  said 
defendants,  assessed  a  large  amount  of  fines 
against  said  defendants.  That  of  the  fines  so 
assessed  a  large  sum,  to  wit,  $700.00  or  $800.- 
00  and  possibly  more,  has  been  paid  to  the 
defendant,  George  H.  Mochwart,  as  clerk  of 
said  courts.  That,  by  the  provision  of  said 
law,  said  fines  should  have  been  paid  to  the . 
treasurer  of  the  city  of  Mt.  Vernon,  Ohio,  and 
demand  has  been  made  by  the  city  auditor  of 
said  city  upon  the  defendant  that  be  pay 
over  to  the  treasurer  of  said  city  said  sums 
collected  by  him  and  all  fines  collected  by 
him  for  the  violation  of  said  law  within  the 
city  of  Mt.  Vernon,  Ohio,  and  that  defendant 
has  refused  and  still  refuses  to  pay  the  same 
to  the  treasurer  of  said  city,  and  claims  that 
said  fines  are  payable  to  the  treasurer  of 
Knox  county,  Ohio.  Wherefore  plaintiff 
prays  that  defendant  may  be  temporarily  re- 
strained and  enjoined  from  paying  said  fines 
or  any  part  thereof  to  the  county  treasurer  of 
said  county,  and  that  on  final  hearing  said  In- 
junction may  be  made  perpetual,  find  that 
he  may  be  ordered  to  pay  over  all  fines  in 
his  hands  or  that  may  be  paid  to  bim  on  any 
Judgment  rendered  by  the  court  of  common 
pleas  against  any  person  or  persons  for  the 
violation  of  said  liquor  law  within  said  <Aiy 
of  Mt.  Vernon,  to  the  treasurer  of  the  city  of 
Mt  Vernon,  Ohio,  and  for  such  other  relief 
as  may  be  Just  and  equitable."  To  this  pe- 
tition the  defendant  George  H.  Mochwart, 
filed  a  general  demurrer.  This  demurrer  was 
sustained  by  the  court  of  common  pleas,  and 
the  dty  of  Mt  Vernon,  not  desiring  to  plead 
further  its  petition,  was  thereupon  dismissed. 
On  error,  this  Judgment  of  the  court  of  com- 
mon pleas,  sustaining  said  demurrer  and  dis- 
missing plalnticr's  petition,  was  affirmed  by 
the  circuit  court.  The  city  of  Mt  Vernon 
prosecutes  the  present  proceeding  to  obtain  a 
reversal  of  the  Judgments  thus  rendered  by 
the  drcuit  court  and  the  court  of  common 
pleas. 

William  M.  Koons  and  Rolltn  Mclntfa-e,  for 
plaintiff  In  error.  L.  C.  Stillwell,  for  defend- 
ant In  error. 

CREW,  J.  (after  stating  the  facts).  In 
this  case  all  objections  as  to  the  form  of  the 
petition  herein  filed  by  the  dty  of  Mt  Vernon 
— a  copy  of  which  petition  Is  set  out  in  the 
above  statement  of  facts — were  expressly 
waived  In  the  courts  below,  and  are  not  now 
insisted  upon  In  this  court  ni>on  the  record 
as  here  presented,  the  sole  question  we  are 
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asked  to  determine  is:  What  disposition  is 
the  defendant  in  error,  as  clerk  of  the  court 
of  common  pleas  of  Kaox  county,  required 
to  make  of  the  money  received  by  him  from 
fines  imposed  upon  persons  indicted  and  con- 
victed in  said  court  for  violations  of  the  law 
familiarly  known  and  designated  as  the 
"Deal  Municipal  Local  Option  Law?"  Is  the 
money  so  received  to  be  paid  .by  him  into 
the  treasury  of  the  county,  agreeably  to  the 
provisions  of  section  6802,  Rev.  St.  1906,  or 
must  it,  because  of  the  provisions  of  section 
4364-2(^,  be  paid  by  him  into  the  municipal 
treasury  of  the  city  of  Mt.  Vernon?  The 
correct  answer  to  this  question  depends 
doubtless  upon  the  interpretation  and  eCTect 
proper  to  be  given  to  the  provisions  of  sec- 
tion 4364-20g,  a  copy  of  which  section  is 
hereinafter  set  out  To  ascertain  the  true 
intent  and  meaning  of  this  section  and  the 
effect  proper  to  be  given  its  provisions,  It 
will  be  necessary,  or  at  least  helpful,  to  con- 
sider briefly  certain  other  parts  and  pro- 
visions of  the  so-called  Beal  municipal  local 
option  law,  as  well  as  the  provisions  of  sec- 
tions 6802  and  1536-643,  Rev.  St.  1906.  Sec- 
tion 4364-20,  now,  by  Incorporation  or  adop- 
tion, one  of  the  sections  of  the  Beal  law, 
but  which  originally  was  section  11  of  the 
Dow  law,  contains  a  provision  for  the  clos- 
ing on  Sunday,  of  all  places  where  intoxicat- 
ing liquors  are  on  other  days  sold  or  exposed 
for  sale — except  regular  drug  stores — and 
prescribes  the  penalty  for  violations  of  such 
provision;  for  the  first  oltense  a  fine,  and 
for  each  subsequent  offense  a  fine,  or  im- 
prisonment, or  both.  This  clause  of  the  sec- 
tion extends  to  and  is  operative  In  all  places 
and  territory  within  the  boundaries  of  the 
state  of  Ohio,  whether  the  same  be  within 
or  without  a  municipal  corporation.  And 
one  who  violates  this  provision  may  be  prose- 
cuted therefor  by  Indictment  In  any  county 
of  the  state  wherein  such  violation  occurs. 
By  a  subsequent  clause  of  this  section  it  Is 
provided:  "And  any  municipal  corporation 
shall  have  full  poww  to  regulate  the  selling, 
furnishing  or  giving  away  of  Intoxicating 
liquors  as  a  'beverage'  and  places  where  in- 
toxicating liquors  are  sold,  furnished  or  giv- 
en away  as  a  'beverage'  except  as  provided 
for  in  section  4364-20g  of  this  act"  This 
clause  of  the  section  provides  merely  for 
municipal  regulation,  and  the  i>ower  thereby 
delegated  must  be  exercised,  if  at  all,  by  or- 
dinance or  ordinances  passed  for  that  pur- 
pose by  the  proper  municipal  authorities,  and 
the  violation  of  any  such  ordinance  would 
not  subject,  or  render  liable,  the  person  vi- 
olating the  same  to  indictment  by  a  grand 
Jury,  but  the  offender  for  such  offense  must 
be  prosecuted  and  punished  in  the  proper 
municipal  court 

Again,  the  act  contains  a  furtbw  provi- 
sion authorizing  the  holding  of  a  special 
municipal  election  for  the  purpose  of  deter- 
mining whether  the  sale  of  intoxicating  liq- 
uors as  a  beverage  shall  be  prohibited  within 


the  limits  of  the  municipality,  and,  if  a  ma- 
jority of  the  votes  cast  at  such  election  shall 
be  in  favor  of  prohibiting  the  sale  of  in- 
toxicating liquors  as  a  ijeverage,  then  from 
and  after  30  days  from  the  date  of  lioiding 
said  election  It  shall  be  unlawful,  within  the 
limits  of  such  corporation  to  sell,  furnish,  or 
give  away  any  Intoxicating  liquors  to  be  used 
as  a  beverage,  or  to  keep  a  place  where  such 
liquors  are  kept  for  sale,  given  away,  or  fur- 
nished for  beverage  purposes.  Any  viola- 
tion of  this  provision  Is  made  a  misdemeanor, 
the  first  and  second  violations  thereof  being 
punishable  by  fine,  and  all  subsequent  viola- 
tions by  both  fine  and  imprisonment.  Thus 
it  will  be  seen  that  this  act  requires  the 
closing  of  saloons  on  Sunday,  provides  for 
municipal  local  option,  and  permits  munici- 
pal regulation.  There  are,  therefore,  at  least 
three  sources  within  the  provisions  of  the  act 
from  which  funds  may  be  derived  by  way  of 
fines — two  for  violations  of  the  statute  Itself, 
the  third  for  violation  of  an  ordinance  pass- 
ed under  authority  of  said  statute :  the  form- 
er may  be  prosecuted  either  in  the  court  of 
common  pleas,  or  the  municipal  court,  but 
the  latter  can  be  prosecuted  only  in  the  mu- 
nicipal court  of  the  corporation  wherein  the 
violation  occurs.  Section  6802,  Rev.  St  190C, 
which  is  a  general  law,  provides:  "An  of- 
ficer who  collects  any  fine  shall,  unless  other- 
wise required  by  law,  within  twenty  days 
after  the  receipt  thereof,  pay  the  same  into 
the  treasury  of  the  county  In  which  such  fine 
was  assessed,  to  the  credit  of  the  cojmty 
general  fund,  and  shall  take  the  treasurer's 
duplicate  receipts  therefor,  and  forthwith 
deposit  one  of  the  same  with  the  county  au- 
ditor." Section  1536-643,  Rev.  St  1906, 
which  is  retained  as  one  of  the  sections  of 
the  Municipal  Code,  provides :  "All  fines  and 
forfeitures  which  may  be  collected  by  the 
mayor,  or  which  may  In  any  manner  come 
Into  his  hands,  and  all  moneys  which  may  be 
received  by  him  in  his  official  capacity,  other 
than  his  fees  of  office,  shall  be  by  him  paid 
over  to  the  treasurer  of  the  corporation  week- 
ly; and  at  the  first  regular  meeting  of  the 
council  In  each  and  every  month,  he  shall 
submit  a  full  statement  of  all  such  moneys 
received,  from  whom  and  for  what  purpose 
received,  and  when  paid  over;  but  all  fines, 
penalties  and  forfeitures  collected  by  him  la 
state  cases  shall  be  i>aid  by  him  over  to  the 
county  treasurer  monthly." 

It  is  conceded  that  whatever  doubt  and 
uncertainty  there  may  be  in  the  present 
case,  as  to  whether  the  county  or  municipal 
treasury  is  the  rightful  depository  for  the 
fines  received  and  held  by  the  defendant  in 
error.  It  Is  such  only,  as  arises  from  the  lan- 
guage employed  in  section  4364-20g,  which 
is  one  of  the  sections  of  the  Beal  municipal 
local  option  law,  and  reads  as  follows- 
"Money  received  from  fines  and  forfeited 
bonds  collected  under  the  provisions  of  this 
act  shall  be  paid  into  the  treasury  of  the 
municipal  corporation  wherein  said  fine  was 
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imposed  or  bond  forfeited,  and  shall  be  ap- 
plied to  such  fund  or  funds  as  the  council 
of  said  corporation  may  direct."  It  is  claim- 
ed by  counsel  for  plaintiff  in  error  that,  by 
force  of  the  provisions  of  this  section,  all 
fines  imposed  for  a  violation  of  section  4364- 
20,  Rev.  St.  1906,  or  any  of  the  provisions 
of  the  municipal  local  option  law,  must  be 
paid  into  the  treasury  of  the  municipal  cor- 
poration wherein  said  fine  is  imposed,  wheth- 
er such  flue  be  one  imposed  by  the  court  of 
common  pleas,  or  by  the  municipal  court 
In  other  words,  the  claim  is  that  the  proper 
disposition  to  be  made  of  fines  imposed  un- 
der this  act  Is  determined  solely  by  the  locus 
of  the  court  imposing  the  fine  without  regard 
to  whether  the  prosecution  to  In  a  state 
court  for  the  violation  of  a  state  law,  or  is 
in  the  municipal  court  for  the  violation  of 
either  the  state  law  or  an  ordinance  of  the 
municipality.  While  this  contention  of  coun- 
sel finds  some  warrant  in  a  literal  Interpreta- 
tion of  the  language  of  said  section,  such, 
we  think,  is  not  the  meaning  of  the  section 
when  its  language  is  Interpreted,  as  it  must 
be.  in  connection  with,  and  in  the  light  of, 
other  cognate  provisions  of  the  Revised  Stat- 
utes. Nor  do  we  think  that  any  such  result 
as  that  which  would  necessarily  follow  from 
the  construction  contended  for,  was  ever  an- 
ticipated or  Intended  by  the  Legislature.  If 
It  be  the  correct  interpretation  of  this  section 
that  all  fines  collected  under  the  provisions 
of  the  municipal  local  option  law  are  to  be 
paid  Into  the  treasury  of  the  municipal  cor- 
poration wherein  such  fines  are  Imposed,  it 
follows  that,  for  a  violation  of  said  act,  If 
the  prosecution  be  by  Indictment  in  the  court 
of  common  pleas,  the  fine  Imposed  must  be 
paid  by  the  clerk  of  said  court  into  the  mu- 
nicipal treasury  at  the  county  seat,  although 
the  offense  for  which  such  fine  is  imposed 
may  have  been  committed  in  a  distant  part 
of  the  county,  or  within  some  other  munici- 
pality of  the  county,  or  in  case  of  an  illegal 
sale,  or  the  keeping  (^en  of  a  saloon  on  Sun- 
day, the  offense  may  not  have  been  commit- 
ted within  the  limits  of  any  municipal  cor- 
poration. Certainly  a  construction  that  leads 
to  such  unreftsonable  and  unjust  consequen- 
ces ought  not  to  be  adopted.  If  the  purpose 
of  the  Legislature  may  reasonably  be  effectu- 
ated by  a  different  construction  more  nearly 
In  harmony  with  other  provisions  of  the 
statutes  as  to  the  disposition  to  be  made  of 
fines  collected  In  criminal  cases.  The  funda- 
mental inquiry  In  all  judicial  construction 
being  to  ascertain  the  intention  of  the  Legis- 
lature and  the  object  to  be  attained  by  the 
particular  enactment,  these  considerations 
will  control  the  literal  interpretation  of  the 
language  used  in  the  act  itself.  And,  where 
the  meaning  of  a  statute  is  doubtful,  the 
constmction  most  agreeable  to  reason  and 
justice  should  be  adopted  as  the  one  most 
probably  embodying  the  intention  of  the  law- 
makers. 


In  the  present  case,  in  support  of  their 
claim  as  to  the  proper  Interpretation  and 
construction  of  section  4364-20g,  it  Is  sug- 
gested by  counsel  for  plaintiff  in  error,  as 
a  reason  for  the  enactment  of  said  section, 
that  municipalities  which  avail  themselves 
of  the  provisions  of  the  municipal  local  op- 
tion law,  thereby  forfeit  or  lose  the  benefits 
which  they  might  otherwise  receive  from  the 
tax  Imposed  upon  the  traffic  in  intoxicating 
liquors  under  the  Dow  law,  and  that  it  was 
the  purpose  of  the  Legislature  in  enacting 
this  section  to  put  Into  the  municipal  treas- 
ury of  such  munidpalltleB  all  fines  Imposed 
and  collected  for  a  violation  of  the  municipal 
local  option  law,  by  way  of  compensation  to 
them  for  the  loss  of  said  Dow  tax.  This  sug- 
gestion might  be  somewhat  persuasive  If  the 
statute  provided  that  the  fines  or  forfeitures 
should  be  paid  into  the  treasury  of  the  cor- 
poration wherein  the  violation  occurred,  but 
such  is  not  the  language  of  the  enactment; 
the  provision  is  that  the  same  shall  "be  paid 
Into  the  treasury  of  the  municipal  corpora- 
tion wherein  said  fine  was  Imposed  or  bond 
forfeited."  And  It  may  very  well,  and  very 
often,  occur  that  a  fine  will  be  imposed  for 
a  violation  of  this  act  by  a  court  or  magis- 
trate sitting  in  a  municipality  where  the  mu- 
nicipal local  option  law  is  not  in  force,  in 
which  case,  If  the  construction  contended  for 
by  plaintiff  In  error  is  to  prevail,  the  fine 
Imposed  would  be  paid  into  the  treasury  of 
a  municipality  that  would  have  lost  noth- 
ing because  of  any  surrender  of  its  right  to 
collect  the  Dow  tax.  These  are  facts  and 
conditions  which  It  must  be  presumed  were 
known  to,  and  considered  by,  the  Legisla- 
ture at  the  time  of  the  enactment  of  section 
4364-20g.  But  for  the  enactment  of  section 
4364-20g  all  fines  collected  for  violations  of 
the  municipal  local  option  law.  Including 
fines  collected  for  violations  of  the  law  as 
to  Sunday  sales,  and  requiring  Sunday  dos- 
ing, would  have  to  be  paid  into  the  county 
treasury,  whether  such  fine  was  imposed  and 
collected  in  the  court  of  common  pleas,  or  in 
the  mayor's,  or  other  municipal,  court.  To 
correct  and  relieve  against  thltf  apparent  In- 
justice the  Legislature,  by  the  enactment  of 
section  4364-20g,  Intended,  we  think,  to  make 
provision  that,  where  the  prosecution  for  any 
such  violation  is  instituted  and  carried  on  In 
the  municipal  court,  by  the  munidpal  au- 
thorities, the  municipality  should  have  the 
benefit  thereof,  and  that  the  fine  Imposed  as 
a  result  of  any  such  prosecution  should  be 
paid  into  the  treasury  of  the  municipality 
wherein  such  prosecution  is  bad  and  said 
fine  Imposed,  the  same  as  in  prosecutions  for 
violations  of  a  municipal  regulation  adopted 
under  favor  of  this  act  That  the  Legis- 
lature did  not  Intend  more  than  this  is  made 
apparent  we  think,  by  the  fact  that  it  did 
not  amend  or  repeal  dtber  section  6802  or 
section  1536-643,  Rev.  St  1906,  but  left  the 
same  in  full  force  and  effect,  except  per- 
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baps,  In  ao  far  as  the  last  clause  of  Bectlon 
153e-«43  is  by  Implication  modified  by  the 
proTislons  of  section  4364-20g. 

We  are  of  opinion,  therefore,  that  where  a 
fine  is  imposed  by  the  conrt  of  common  pleas 
in  a  prosecution  instltnted  In  that  com%  for 
a  Tiolatlon  of  either  the  municipal  local  op- 
tion law,  the  law  prohibiting  the  sale  of  In- 
toxicating liquor  on  Sunday,  or  the  law  re- 
quiring the  closing  of  saloons  on  Sunday, 
sucb  fine  must,  when  collected,  be  paid  into 
the  county  treasury.  But,  where  a  fine  is 
Imposed  and  collected  by  a  municipal  court 
for  a  violation  of  either  of  said  laws,  the 
same  must  be  paid  into  the  treasury  of  the 
municipal  corporation  wherein  such  fine  was 
imposed. 

Judgment  affirmed. 

SHAUOK,  a  J.,  and  PRIOB,  SPBAB,  and 
DAVIS,  JJ,,  concur. 


(75  Ohio  St.  539) 

LONG  et  aL  v.  BOARD  OP  COSI'RS  OF 

MIAMI  COUNTY  et  al. 

(Supreme  Court  of  Ohio.    Feb.  5,  1907.) 

1-  Counties— Cbiuinal  Prosecutions— Gou- 

PENSATION  O*  ATTORKETS. 

Under  the  provisions  of  section  7240,  Bev. 
St.  1906,  the  amount  of  compensation  to  be 
paid  by  the  county  to  attorneys  for  defendinK 
indigent  prisoners,  nnder  appointment  by  the 
trjal^  court,  is  sudh  sivn  or  sums  as  the  com- 
missioners of  such  county,  in  the  exercise  of 
their  discretion,  may  allow,  subject  to  the  limi- 
tations mentioned  in  said  section,  aitboneh  the 
trial  court  may  approve  a  diilerent  amount. 
2.  Samb— Revikw  bt  Court. 

The  allowance  of  such  compensation  resting 
in  the  discretion  of  the  county  commissioners, 
subject  to  the  limitation?  specified  in  said  sec- 
tion, no  rieht  of  appeal  from  their  determina- 
tion to  the  court  of  common  pleas  exists  in 
favor  of  the  attorney  or  attorneys  who  may  be 
dissatisSed  with  such  allowance. 
(Syllabus  by  the  Ck>urt) 

Error  to  Circuit  Court,  Miami  County. 

Application  of  George  S.  Long  and  Jacob 
A.  Davy  to  the  board  of  commissioners  of 
Miami  county  for  compensation  in  defend- 
ing an  Indigent  person.  Judgment  for  pe- 
titioners in  the  court  of  common  pleas.  On 
appeal  their  petition  was  dismissed  in  the 
circuit  court,  and  petitioners  bring  error.  Af- 
firmed. 

The  plaintiffs  in  error,  George  S.  Long 
and  Jacob  A.  Dary,  at  the  January  term  of 
the  conrt  of  common  pleas  of  Miami  county 
held  in  1905,  were  appointed  by  that  court 
to  defend  Ford  White,  an  indigent  person, 
who  was  indicted  for  murder  in  the  first 
degree.  The  cause  came  on  for  trial  and  was 
tried  at  the  April  term  of  the  same  year,  and 
in  the  pr^aration  therefor  and  in  the  trial 
itself  these  attorneys  rendered  valuable  serv- 
ices for  the  accused.  Some  time  after  the 
case  had  been  tried  the  trial  court  fixed  com- 
pensation for  the  attorneys  in  the  sum  of 
$500  each.  The  clerk  of  the  court  certified 
said  amounts  of  compensation  to  the  commis- 


Bloners  of  the  county,  who  refused  to  allow 
the  amounts  so  certified,  but  made  the  al- 
lowance $3S0  each  for  said  compensation. 
The  attorneys  were  not  satisfied  with  these 
sums,  gave  notice  of  appeal  to  the  court  of 
common  pleas,  and  subsequently  filed  their 
petition  on  said  appeal  against  the  board  of 
commissioners,  setting  up  the  action  of  the 
trial  court  in  fixing  their  compensation  and 
likewise  the  action  of  the  board  of  commis- 
sioners in  cutting  it  down,  and  prayed  for 
Judgment  for  the  original  amounts  certified 
by  the  clerk  of  the  court  of  common  pleas. 
The  commissioners  filed  the  following  mo- 
tion to  the  petition:  "Now  come  the  defend- 
ants, tbe  board  of  commissioners,  and  enter 
their  appearance  herein  for  the  purpose  of 
this  motion,  and  for  that  purpose  only,  and 
for  the  purpose  of  protesting  the  Jurisdiction 
of  the  court  In  this  case,  and  move  tbe 
court  to  dismiss  this  petition  for  the  reason 
that  this  court  has  no  Jurisdiction  of  the 
subject-matter  under  consideration  In  this 
case."  This  motion  was  duly  signed  by  coun- 
sel for  tbe  commissioners.  The  court  of  com- 
mon pleas  overruled  tbe  motion,  and,  the  com- 
missioners refusing  to  further  plead,  the 
court  rendered  Judgment  in  favor  of  the 
plalntiflls  in  error  for  $500  each,  with  costs 
of  the  proceeding.  From  these  Judgments, 
the  commissioners  prosecuted  error  to  the  cir- 
cuit court,  and  the  case  was  heard  on  the 
motion  overruled  by  the  court  of  common 
pleas.  Tbe  circuit  court  sustained  the  mo- 
tion and  dismissed  the  petition.  Error  is 
prosecuted  here  to  reverse  the  Judgment  of 
the  circuit  court 

Long  &  Kyle  and  Davy  &  St  John,  for 
plaintiffs  in  error.  A.  B.  Campbell,  Pros, 
Atty.,  and  E.  H.  &  B.  A.  Kerr,  for  defend- 
ants In  error. 

PRICE.  J.  (after  stating  tbe  facts).  Tbe 
diligence  of  plaintiffs  in  error  has  placed  be- 
fore us  the  various  statutes  respecting  com- 
pensation to  counsel  for  Indigent  prisoners 
from  the  year  1831  down  to  the  present  time^ 
and  they  claim  that  their  consideration  af- 
fords support  to  their  construction  of  the 
preseut  statute.  If  they  have  correctly  com- 
plied those  statutes,  there  was  no  provision 
for  compensating  sucb  counsel  prior  to  the 
act  of  March  4,  1844,  and  according  to  its 
provisions.  It  was  not  "lawful  for  the  county 
auditor  to  audit  or  allow  any  account,  bill 
or  claim  hereafter  presented  by  any  attorney 
or  counselor  at  law  for  services  performed 
under  the  provisions  of  tbe  14th  secti<m  of 
the  act,  entitled  'An  act  to  regulate  the  mode 
of  procedure  in  criminal  cases,'  imtU  said  ac- 
count bill  or  claim  shall  have  been  examined 
and  allowed  by  tbe  county  commissioners  of 
the  proper  county,  and  the  amount  so  allow- 
ed for  such  services  certified  by  the  said 
county  commissioners."  By  that  act  tbe  com- 
pensation for  attornej-s  was  vested  wholly  in 
tbe  commissioners.  See  42  Ohio  Laws,  p.  28. 
The  next  legislation  was  the  act  amending 
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•aid  section  14,  pMsed  March  14,  1882,  and 
the  aectlon  ■•  amended  express^  provided 
that  counsel  should  receive  no  compensation. 
See  S9  Ohio  Laws,  p.  28.  The  next  act  was 
passed  on  the  first  day  of  February,  1868, 
and  it  amended  the  former  act,  so  as  to  pro- 
vide against  the  county  auditor  "auditing  or 
allowing  any  account,  bill  or  claim  hereafter 
preaeoted  by  an  attorney  or  counselor  at  law, 
tor  services  performed  under  the  provisions 
of  this  section,  until  said  account,  bill  or 
tialm  shall  have  been  examined  and  allowed 
by  the  county  ctMumlaaloners  of  the  proper 
county,  and  the  amount  so  allowed  for  such 
services  certified  by  said  commissioners: 
Provided,  that  no  such  account,  bill  or  claim 
shall  In  any  case  exceed  one  hundred  dol- 
lars." See  63  Ohio  Laws,  p.  6.  The  fore- 
going was  amended'  April  18,  1870.  67  Ohio 
Laws,  p.  9&  By  that  amendment  it  was  pro- 
vided that  "It  shall  not  be  lawful  for  the 
county  auditor  of  any  county  In  this  state 
to  audit  or  allow  any  account,  bill  or  claim 
hereafter  presented  by  an  attorney  or  coun- 
selor at  law  for  services  performed  under  the 
provisions  of  this  section  until  said  account, 
bill  or  claim  shall  have  been  examined  and 
allowed  by  the  court  before  whom  said  trial 
Is  had.  and  the  amount  so  allowed  for  such 
services  certified  by  the  court;  provided,  that 
no  such  account,  bill  or  claim  shall  in  any 
case,  except  In  cases  of  homicide,  exceed  one 
hundred  dollars."  This  amendment  vested 
the  allowance  wholly  to  the  trial  court,  with 
no  limit  in  cases  of  homicide,  and  a  limita- 
tion of  $100  in  other  cases.  On  March  8, 
1875,  the  section  was  so  amended  as  to  re- 
store to  the  commissioners  exclusive  author- 
ity to, fix  the  compensation,  and  provided  that 
In  any  case  of  homicide  the  amount  should 
not  exceed  one  hundred  dollars,  and  In  other 
cases  the  amount  should  not  exceed  fifty  dol- 
lars. See  72  Ohio  Laws,  p.  48.  There  was 
an  amendment  passed  April  11,  1877,  but  the 
exclusive  authority  of  the  commissioners  over 
the  question  of  compensation  was  not  chan- 
ged. See  74  Ohio  Laws,  p.  82.  In  the  pro- 
cess of  codification  the  section  so  frequently 
amended  became  section  7248,  Rev.  St  1906, 
and  It  now  reads  in  part:  "Counsel  so  as- 
signed In  any  case  of  felony  shall  be  paid  for 
their  services  by  the  county,  and  may  re- 
ceive therefor,  in  any  case  of  murder  in  the 
first  or  second  degree  such  compensation  as 
the  court  approves,  In  any  case  of  man- 
slaughter not  exceeding  one  hundred  dollars, 
and  in  any  other  case  of  felony  not  exceeding 
fifty  dollars;  but  the  auditor  shall  not  draw 
an  order  on  the  treasurer  for  the  payment  of 
any  such  counsel  until  his  account  for  such 
services  has  been  presented  to  and  allowed 
by  the  commissioners." 

The  Legislature,  in  wording  this  section,  did 
not  seem  to  have  talven  advantage  of  clear 
language  used  In  former  enactments  on  the 
same  subject,  but  used  words  in  such  slip- 
shod manner  that  It  seems  to  have  required 
Utlsatioa  to  have  their  meaning  determined. 


The  lower  courts  dUTered  on  tbs  eonstrnctlon, 
and  the  question  comes  to  this  court :  What 
does  the  section  mean?  Has  the  court  power 
to  make  the  allowance.  Independent  of  the 
commissioners?  Or  Is  Its  authority  merely 
one  of  approval,  the  final  authority  abiding  in 
the  county  comulssloners?  It  Is  worthy  of 
notice  that,  during  the  long  period  in  which 
the  Legislature  from  time  to  time  acted  upon 
this  subject  there  is  but  a  single  instance  In 
which  It  clothed  the  trial  court  with  the 
absolute  power  to  fix  the  compensation  of 
counsel  appointed  to  defend  Indigent  persons, 
and  that  was  In  the  act  of  April  18,  1870. 
above  quoted.  In  which  no  mention  whatever 
is  made  of  the  county  commissioners.  It  pro- 
vided that  "It  shall  not  be  lawful  for  the 
county  auditor  of  any  counly  In  this  state 
to  audit  or  allow  any  account  bill  or  claim 
hereafter  presented  by  an  attorney  or  coun- 
selor at  law  for  services  performed  under 
the  provisions  of  this  section,  until  said  ac- 
count bill  or  claim  shall  have  been  examined 
and  allowed  by  the  court  before  whom  said 
trial  Is  had  and  the  amount  so  allowed  for 
such  services  certified  by  said  court"  But 
the  power  of  the  court  was  not  unlimited,  for 
it  was  further  "provided,  that  no  such  ac- 
count bill  or  claim  shall  in  any  case,  except 
cases  of  homicide,  exceed  one  hundred  dol- 
lars." It  is  also  worthy  of  notice  that  prior 
to  the  provision  as  amended  by  the  present 
statute,  none  of  the  amendments  provided 
that  the  court  should  In  any  way  participate 
with  the  commissioners  in  determining  the 
compensation  of  such  counsel.  And  hence  It 
Is  that  we  are  unable  to  account  for  the 
mongrel  growth  we  find  In  the  present  sec- 
tion. 

However,. it  will  be  observed  that  In  the 
act  of  1870  the  account  bill,  or  claim  for 
services  could  not  lawfully  be  audited  or 
allowed  by  the  county  auditor,  until  it  had 
been  examined  and  allowed  by  the  court  and 
the  amount  so  allowed  certified  by  the  court 
The  words  "examined"  and  "allowed"  were 
used  in  all  former  amendments,  whether  the 
duty  was  exercised  by  the  court  as  In  the 
one  instance,  or  by  the  commissioners.  In  ali 
the  others.  And,  when  we  look  to  the  lan- 
guage of  the  present  section,  we  find  that  the 
part  to  be  performed  by  the  court  is  dif- 
ferently described.  It  says:  "Counsel  so 
assigned  In  any  cases  of  felony  shall  be  paid 
for  their  services  by  the  county,  and  may  re- 
ceive therefor  in  any  case  of  murder  in  the 
first  or  second  degree  such  compensation  as 
the  court  approves."  The  talismanlc  words, 
"examined"  and  "allowed"  are  absent  The 
word  "approves"  is  not  the  equivalent  of 
"allowed,"  or  of  the  word  "fixed,"  which  is 
sometimes  used  to  express  a  similar  sense. 
The  word  "approve"  seems  to  relate  for  its 
object  to  something  made,  done,  or  said  by 
another.  If  the  Legislature  Intended,  by 
this  section  so  worded,  to  invest  the  trial 
court  with  exclusive  power  to  determine  what 
compemutlon  should  bs  paid  bf  the  count/ 
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in  sucb  cases,  tt  has  been  nnfortunate  in  tlie 
use  of  our  common  language.  It  rattier  ap- 
pears to  us  tliat  the  trial  court  Is  authorized 
to  suggest  the  amount  wtiicli  sbould  be  paid — 
to  approve  of  a  certain  sum  that  should  be 
paid,  relying  on  the  commissioners  to  re- 
spect and  give  proper  weight  to  the  opinion 
of  tbe  court.  But  that  the  act  of  approval 
by  the  court  Is  final  on  the  subject,  we  think, 
Is  clearly  denied  by  the  balance  of  the  sec- 
tion. It  fixes  a  limit  of  $100  In  any  case  of 
manslaughter,  and  in  any  other  case  of  fel- 
ony $50.  Hedging  again  on  the  whole  sub- 
ject, the  act  proceeds  to  say:  "But  the  au- 
ditor shall  not  draw  an  order  on  the  treas- 
urer for  the  payment  of  any  such  counsel, 
until  such  account  for  services  shall  have 
been  presented  to  and  allowed  by  the  com- 
missioners." This  clause  is  very  weighty,  for 
without  the  order  or  warrant  of  the  comity 
auditor  it  would  be  most  dlfiScult  to  obtain 
payment.  The  language  prohibits  the  giving 
of  any  such  order  until  the  bill  has  been  pre- 
sented to  and  allowed  by  the  commissioners. 
They  thus  hold  the  key  to  the  public  purse, 
and,  if  they  do  not  unlock  it,  tbe  approval 
of  the  court  is  an  empty  ceremony. 

Nor  can  we  see  that  the  action  of  the  com- 
missioners is  subject  to  tbe  approval  of  the 
court  before  It  becomes  effective.  So  that 
It  seems  to  us  that  the  court  is  permitted, 
and  perhaps  authorized,  to  express  an  opin- 
ion as  to  what  the  compensation  of  attorneys 
should  be  for  defending  In  cases  of  murder 
in  the  first  or  second  degree,  but  the  commis- 
sioners are  not  required  to  adopt  it,  and  they 
are  empowered  to  examine  and  make  tbe  al- 
lowance, and,  until  tliey  do  so,  the  county 
auditor  cannot  draw  an  order  for  Its  payment, 
and  there  can  be  no  payment  without  such 
order.  We  can  assign  no  reason  for  the  mis- 
leading phraseology  of  the  present  section, 
and  we  now  gladly  surrender  it  without  fur- 
ther comment  What  is  tbe  result  of  our 
construction?  The  amount  of  the  compensa- 
tion is  vested  in  the  discretion  of  the  county 
commissioners,  and  their  decision  Is  final. 
The  attorneys  in  the  present  case  had  no 
right  of  appeal  to  the  court  of  common  pleas, 
and  that  court  should  have  dismissed  tbe  ap- 
peal. For  not  doing  so,  the  circuit  court 
properly  reversed  the  Judgment  of  the  court 
of  common  pleas,  and  dismissed  tbe  petition. 

Judgment  affirmed. 

SHAUCE,  C.  J.,  and  CREW,  SUMMERS, 
SPEAR,  and  DAVIS,  JJ.,  concur. 


cm  N.  T.  JU.) 

McCONNBLL  v.  MORSE  IRON  WORKS  & 
DRY  DOCK  CO. 

(Court  of  Appeals  of  New  Tork.    Feb.  19, 190T.) 

Masteb  ANn  Sebvant— Injdbt  to  Servant- 
Fellow  Sbbvants— Emploteks'  Liabilitt 
Act. 

A  plumber,  employed  to  fit  and  repair  pipes 

In  a  blacksmith  shop,  without  power  to  hire 


or  discharge  bis  helper,  who  is  hired  by  tlie 
employer  and  directed  by  him  to  serve  as  helper 
and  obey  the  directions  of  tiie  plumber,  is  & 
fellow  servant  of  t^e  helper  and  not  a  super- 
intendent witbm  Eymployers'  Liability  Act  (l^awi 
1902,  p.  1748,  c.  600)  making  an  employer  liable 
for  injury  to  an  employe  caused  by  the  negli- 
gence of  an  employe  intrusted  with  superin- 
tendence, etc.,  and  the  employer,  having  supplied 
saitable  appliances,  is  not  liable  for  injuries 
to  the  helper  in  consequence  of  the  plumber  se- 
lecting defective  appliances. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  34,  Master  and  Servant,  f{  427-430.] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department.     . 

Action  by  Sarah  McConnell  as  administra- 
trix of  Matthew  McConnell,  deceased,  against 
the  Morse  Iron  Works  &  Dry  Dock  Com- 
pany. From  an  order  of  the  Appellate  Di- 
vision (92  N.  y.  Supp.  477,  102  App.  Div. 
324),  reversing  a  Judgment  of  nonsuit  and 
granting  a  new  trial,  defendant  appeals. 
Reversed,  and  Judgment  of  nonsuit  affirmed. 

Eugene  Lamb  Richards,  Jr.,  for  appellant 
William  F.  Bagarty,  for  respondent 

HAIGHT,  J.  This  action  was  brought  to 
recover  damages  resulting  from  the  death 
of  plalntiflf's  Intestate  through  the  alleged 
negligence  of  the  defendant.  On  the  3d  day 
of  April,  1903,  the  decedent  and  one  Roliert 
(J.  Wilson  were  In  the  employ  of  the  defend- 
ant, Wilson  as  a  steamfitter  or  plumber,  and 
the  decedent  as  bis  helper,  and  had  been  so 
engaged  for  six  or  seven  months.  In  the 
defendant's  blacksmith  shop  there  was  a 
small  water  pipe  which  ran  from  the  ground 
up  the  side  of  tbe  wall  of  the  building  to 
the  ceiling  above,  and  thence  along  the  side 
of  the  wall  to  the  plate  shop.  Near  the 
ground  there  was  a  faucet  through  which 
water  was  supplied  to  the  men  for  drinking 
purposes.  The  pipe  up  next  to  tbe  ceiling 
bad  split  and  was  leaking,  and  the  foreman 
of  the  shop  called  Wilson's  attention  thereto 
and  directed  him  to  repair  it  The  place 
where  the  pipe  was  leaking  was  about  19 
feet  from  the  ground,  and  Wilson  went  to 
another  room  In  the  defendant's  plant,  found 
a  couple  of  ladders,  which  were  brought  In 
and  placed  up  against  the  wall  to  tbe  pipe 
that  was  to  be  repaired.  It  is  contended  on 
behalf  of  the  defendant  that  be  took  bis  help- 
er, the  decedent,  along  with  him  to  select  the 
ladders;  that  they  brought  the  ladders  into 
the  place  where  they  were  to  be  used;  that 
then  Wilson  sent  the  decedent  into  tbe  shop 
to  get  a  tool  with  which  to  cut  the  pipe;  that 
while  be  was  gone  another  man,  who  bad 
come  up  to  the  faucet  to  get  a  drink  of  wa- 
ter, helped  Wilson  put  the  ladders  up  against 
the  wall.  On  behalf  of  tbe  plaintiff  it  is  con- 
tended that  the  man  who  came  up  to  get  the 
water  also  went  with  Wilson  to  select  the 
ladders  instead  of  McConnell.  The  evidence 
upon  this  branch  of  the  case  Is  very  meager 
and  does  not  clearly  establish  which  of  these 
persons  went  with  Wilson  to  get  the  ladders. 
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We  shall,  therefore,  assume  for  the  purposes 
of  this  case  that  the  ladders  were  selected  by 
Wilson,  and  that  the  man  who  came  for  the 
water  assisted  him  In  bringing  them  in  and 
putting  them  up.  After  the  ladders  had  been 
raised  against  the  wall  McConnell  returned 
with  the  tool  for  which  he  bad  been  sent, 
and  he  ascended  one  ladder  and  Wilson  the 
other.  It  was  necessary  to  take  out  a  piece 
of  the  pipe,  and  it  was  accordingly  cut  at  a 
place  above  the  split,  and  then  it  was  un- 
screwed from  the  Joint  below,  at  which  time 
Wilson  descended  from  his  ladder,  and  the 
pipe  so  taken  out  was  handed  down  to  him. 
As  he  took  it  and  laid  it  upon  the  ground, 
be  beard  a  crack  above  wbicb  sounded  like 
the  cracking  of  wood.  He  immediately  look- 
ed up  and  saw  McConnell  upon  the  ladder 
with  one  hand  holding  on  and  the  other 
down.  Almost  Instantly  thereafter  be  fell 
backwards,  striking  a  shafting  that  ran 
through  the  shop  about  three  feet  from  the 
wall,  which  was  revolving  at  a  speed  of  123 
revolutions  per  minute,  and  bis  body  was 
whirled  around  the  shafting,  striking  a  plank 
nailed  upon  the  beams  and  the  ladder  which 
stood  against  the  wall,  breaking  them  to 
pieces.  Wilson  immediately  ran  to  the  en- 
gine room  to  shut  off  the  power,  and  when 
he  retinmed  McConnell  was  dead.  The  evi- 
dence tended  to  show  that  the  ladders  select- 
ed were  old,  worn,  and  defective,  but  that 
there  were  numerous  other  ladders  upon  the 
plant  wbicb  could  have  been  selected  had 
Wilson  looked  farther. 

Upon  the  trial,  at  the  close  of  the  plaln- 
tlfTs  case,  the  trial  judge,  upon  motion,  order- 
ed a  nonsuit,  upon  the  ground,  as  stated  by 
him,  that  the  evidence  failed  to  show  that 
the  ladder  upon  which  McConnell  was  stand- 
ing bad  broken  causing  him  to  fall.  The  Ap- 
pellate Division  has  reversed,  holding  that 
tbe  evidence  of  Wilson,  with  reference  to 
the  cracking,  was  sufficient  to  raise  a  ques- 
tion of  fact  ior  the  Jury.  The  evidence  with 
reference  to  the  breaking  of  tbe  ladder  caus- 
ing McConnell  to  fall  was  very  slight,  but 
we  Incline  to  tbe  view  that  it  was  sufficient 
to  carry  tbe  case  to  the  Jury -and  to  sustain 
a  finding  that  the  ladder  was  defective,  and, 
by  reason  thereof,  broke,  and  caused  the  ac- 
cident. It,  however,  distinctly  appears  that 
the  ladder  was  procured  by  Wilson,  and  that 
there  were  other  ladders  upon  the  premises, 
from  which  a  proper  selection  might  have 
been  made.  It  was,  therefore,  negligence 
CD  his  part  in  selecting  an  improper  and  de- 
fective ladder.  The  question  is  thus  pre- 
sented as  to  whether  tbe  defendant  is  liable 
ander  tbe  circumstances.  If  Wilson  was  a 
co-employ6  merely  with  McConnell,  then  tbe 
defendant  would  not  be  liable,  but  it  is  con- 
tended that,  under  the  employers'  liability 
act  (Laws  1902,  p.  1748,  c.  600)  he  was  a  su- 
perintendent, and,  as  such,  the  defendant 
was  liable  for  bis  negligent  acta.  The  stat- 
ute provides  as  follows: 

"Section  1.  Where,  after  this  act  takes  ef- 


fect personal  injury  is  caused  to  an  employee 
who  is  himself  in  the  exercise  of  due  care 
and  diligence  at  the  time.    •    •    • 

"Sec.  2.  By  reason  of  the  negligence  of  any 
person  in  the  service  of  the  employer  en- 
trusted with  and  exercising  superintendence 
whose  sole  or  principal  duty  is  that  of  su- 
perintendence, or  In  the  absence  of  such  su- 
perintendent, of  any  person  acting  as  su- 
perintendent with  the  authority  or  consent 
of  such  employer;  tbe  employee,  or  in  case  the 
Injury  results  in  death,  the  executor  or  ad- 
minlstrator  of  a  deceased  employee  who  has 
left  him  surviving  a  husband,  wife  or  next 
of  kin,  shall  have  the  same  right  of  compen- 
sation and  remedies  against  the  employer  as  , 
if  the  employee  had  not  been  an  employee  of 
nor  in  tbe  service  of  tbe  employer  nor  en- 
gaged in  bis  work.  Tbe  provisions  of  law  re- 
lating to  actions  for  causing  death  by  negli- 
gence, so  far  as  the  same  are  consistent  with 
this  act,  shall  apply  to  an  action  brought  by 
an  executor  or  administrator  of  a  deceased 
employee  suing  under  tbe  provisions  of  this 
act" 

It  will  be  observed  that  the  statute  refers 
to  the  individual  whom  the  employer  has  in- 
trusted with,  'and  whose  sole  and  principal 
duty  is  that  of,  exercising  superintendence. 
Were  such  the  duties  of  Wilson?  He  was 
employed  by  tbe  defendant  as  a  steamfitter 
or  plumber  and  had  been  occupied  as  such 
during  the  entire  time  that  he  had  been  In 
the  defendant's  service.  As  he  testified,  he 
had  no  power  to  hire  or  discbarge  his  help- 
er, but  that  McConnell  was  employed  by  the 
defendant  and  was  directed  to  serve  as  Wil- 
son's helper.  It  thus  appears  that  they 
were  laborers  engaged  together  doing  the 
game  class  of  work,  Wilson  as  the  mechanic 
fitting  or  repairing  pipes,  and  McConnell  as- 
sisting him  In  the  work.  While  it  is  true 
that  it  was  McConnell's  duty  to  obey  Wil- 
son's directions  with  reference  to  handing 
him  tools  and  waiting  upon  bim  in  various 
ways  which  were  necessary  in  the  conduct 
of  the  work,  we  are  clearly  of  the  opinion 
that  the  relation  between  them  was  merely 
that  of  co-employ6s,  and  that  Wilson  did  not 
occupy  the  position  of,  and  had  never  been 
intrusted  with,  the  iwwiers  of  siiperlntendent 
within  the  meaning  of  tbe  statute  to  which 
we  have  referred.  Wilson  was  employed  as 
a  steamfitter  or  plumber;  bis  duties  per- 
tained to  that  class  of  work.  McConnell  was 
employed  to  help  and  assist  him — nothing 
more.  The  case,  therefore,  is  brought  within 
tbe  rule  so  often  recognized  and  applied  in 
this  court,  to  the  efCect  that,  where  the  mas- 
ter has  upon  hand  at  the  place  where  the 
work  Is  performed  sufficient  suitable  mate- 
rial or  appliances  for  tbe  doing  of  the  work, 
be  is  not  liable  for  injuries  resulting  to  a 
workman  by  reason  of  an  error  In  Judgment 
of  the  foreman  or  of  a  to-empIoy6  In  select- 
ing defective  material  or  appliance.  Vogel 
V.  Am.  Bridge  Co.,  180  N.  Y.  873,  78  N.  B. 
1,  70  L.  B.  A.  725;   Kimmer  T.  Weber,  161 
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N.  T.  417,  45  N.  B.  800,  66  Am.  St  Rep.  630, 
and  cases  cited. 

It  follows  tbat  the  error  In  judgment  of 
Wilson  In  selecting  the  defective  ladder 
which  broke  and  caused  McConnell  to  fall, 
when  there  were  numerous  otber  ladders  up- 
on the  premises  from  which  a  suitable  lad- 
der could  have  been  selected.  Is  not  an  act 
for  which  the  defendant  can  be  held  liable. 

The  order  of  the  Appellate  Division  should, 
therefore,  be  reversed,  and  the  Judgment  up- 
on the  nonsuit  affirmed,  with  costs. 

CULLBN,  a  J.,  and  GRAY,  VANN.  WE3R- 
NBR,  WILLABD  BABTLBTT,  and  CHASB, 
JJ.,  concur. 

Order  reversed,  etc. 


(U7  N.  T.  ei.) 

WAHBMAN   V.   BOARD   OP   EDUCATION 

OP  CITY  OF  NEW  YORK. 
(Court  of  Appeals  of  New  York.    Feb.  19,  1907.) 

1.  AfPEAL  —  IRTEBMEDIATB    APPEAIr— Law    OT 

THE  Case. 

The  Court  of  Appeals,  on  appeal  from  a 
Judgment  of  the  Appellate  Division  affirming  a 
judgment  entered  on  a  verdict  In  the  Trial 
Coort,  most  treat  as  the  law  of  the  case  an  in- 
struction to  which  no  exception  was  taken. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  2,  Appeal  and  Error,  Ij  1440-1442.] 

2.  Municipal  Cobfobations— Boabd  of  Edu- 
cation—Liabiiitt  FOB  Acts  of  Subobdi- 

NATES. 

The  doctrine  of  respondeat  superior  does 
not  apply  to  the  board  of  education  of  the  city 
of  New  York,  and  it  is  not  responsible  for  the 
acts  of  its  subordinates. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  86,  Municipal  Corporations,  {  1506.] 

8.  Save  —  Neoligence  —  Danqebous  School 

Buildings. 

The  board  of  education  of  the  dty  of 
New  York,  managing  and  controlling  the  public 
schools  of  the  city  with  power  to  close  schools, 
is  liable  for  injuries  to  a  pupil  caused  by  its 
negligence  in  permitting  a  dangerous  bnilding 
to  be  occupied  as  a  school  building. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.   86,   Municipal   CorporaUons,   {   1805.] 

Appeal  from  Supreme  Court,  Appellate 
Division,  Second  Department 

Action  by  Alfred  Wahrman,  an  Infant  by 
guardian  ad  litem,  against  the  board  of  edu- 
cation of  the  city  of  New  York.  From  a 
judgment  of  the  Appellate  Division  (07  N. 
Y.  Supp.  1006)  affirming  a  judgment  entered 
on  a  verdict  In  favor  of  plaintifT,  defendant 
appeals.    Affirmed. 

William  B.  Ellison,  C!orp.  Counsel  (James 
D.  Bell,  of  counsel),  for  appellant  Edmund 
P.  Drlggs,  for  respondent 

HAIGHT,  J.  This  action  was  brought  to 
recover  damages  for  a  personal  Injury.  The 
plaintiff  was  a  pupil,  12  years  of  age,  attend- 
ing Public  School  No.  100  In  West  Third 
street  Oney  Island,  In  the  city  of  New  York. 
On  the  27th  day  of  May.  1004,  while  occupy- 
ing a  seat  assigned  to  him  in  the  schoolroom, 


the  celling  of  the  room  broke,  and  fell  upon 
the  top  of  his  bead,  fracturing  his  skull  and 
causing  the  Injury  for  which  this  action  was 
brought  Upon  the  trial  there  was  evidence 
given  tending  to  show  that  the  schoolboose 
and  the  celling  were  out  of  repair;  that  It 
had  been  examined  by  Inspectors  appointed 
by  the  defendant  from  time  to  time,  who 
had  observed  the  condition  of  the  building 
and  that  the  celling  was  cracked  and  liable 
to  fall;  and  that  the  result  of  such  Inspection 
had  been  reported  to  the  defendant  At  the 
close  of  the  plalntieTs  case,  and  again  at  the 
close  of  the  evidence,  the  defendant's  counsel 
moved  to  dismiss  the  complaint  upon  the 
gronnd  that  the  plaintiff  had  not  shown  at 
the  time  nor  several  months  before  the  ac- 
cident that  there  was  any  condition  of  the 
school  building  that  constituted  negligence 
of  the  board  of  education,  or  of  any  of  its 
subordinates,  or  gave  them  any  notice  or  idea 
that  It  was  dangerous  to  have  school  there; 
that  the  board  of  education  Is  not  responsi- 
ble for  any  of  the  acts  of  Its  subordinates, 
and  that  the  doctrine  of  respondeat  superior 
does  not  apply  to  defendant  in  this  case  and 
that  there  Is  no  evidence  to  connect  the  board 
of  education  with  any  obligation  to  do  any- 
thing to  this  building  to  put  it  In  condition; 
and  also  that  in  no  case  of  this  kind  Is  the 
board  of  education  responsible  for  the  tor- 
tious acts  of  any  of  Its  officers  or  agmts. 
The  motions  were  denied  and  exceptions 
were  taken. 

The  case  was  submitted  to  the  jury  upon 
the  charge  that.  If  the  jury  find  "that  the 
bodrd  of  education  was  guilty  of  negligence 
In  permitting  the  occupation  of  this  room  by 
the  pupils  of  this  school  on  the  27th  day  of 
May,  1904,  by  reason  of  the  condition  of  the 
celling,  and  what  they  knew,  or  ought  to 
have  known,  as  to  Its  condition,  then  the 
plaintiff  is  entitled  to  recover.  The  negli- 
gence which  Is  the  basis  of  the  right  to  re- 
cover, if  tany,  1b  the  negligence  In  permitting 
It  to  be  occupied  for  the  purposes  of  a 
schoolroom."  No  exception  was  taken  to 
this  charge.  It,  therefore,  must  be  treated 
as  the  law  of  the  case.  It  consequently  fol- 
lows that  the  only  question  presented  for 
review  arises  under  the  defendant's  motions 
for  a  dismissal  of  the  complaint  It  is  quite 
true  that  the  doctrine  of  respondeat  superior 
does  not  apply  to  the  board  of  education,  and 
that  it  Is  not  responsible  for  any  of  tiie  acts 
of  Its  subordinates. 

In  the  case  of  Ham  v.  Mayor,  etc.,  of  N.  T^ 
70  N.  Y.  450,  It  was  held  that  the  department 
of  public  instruction  In  the  city  of  New  York, 
although  formerly  constituting  a  part  of  the 
city  government  Is  charged  with  the  per- 
formance of  duties  relating  and  belonging 
to  the  administrative  branch  of  the  state 
government  and  consequently  that  the  city 
was  not  liable  for  the  negligence  or  nnsklU- 
fulness  of  Its  subordinates  and  servants  in 
the  discharge  of  their  duties.  In  Donovan 
V.  Board  of  Education  of  the  City  of  New 
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Tork,  K  N.  T.  IIT,  It  was  held  that,  while  the 
board  of  education  was  vested  with  the  gen- 
eral control  and  care  of  the  school  buildings 
and  property  for  the  purposes  of  public  edu- 
cation, the  care  and  safekeeping  of  auch 
buildings  were  committed  to  ward  trustees, 
and  that  the  board  was  not  liable  for  their 
neglect  of  duty.  And  then  again,  In  Dono- 
van ▼.  McAlpin,  85  N.  Y.  185,  89  Am.  Rep. 
649,  it  was  held  that  the  ward  trustee  was 
not  liable  for  the  negligent  acts  of  a  serv- 
ant in  negligently  leaving  an  excavation  in 
the  yard  of  a  school  building  open,  Into 
which  the  plaintiff  fell  and  was  Injured, 
and  this,  upon  the  ground  that  the  trustee 
was  a  public  officer  discharging  his  duties 
as  such,  and  was  not  liable  for  the  acts  of 
servants  employed  by  him  and  that  the  doc- 
trine of  respondeat  superior  had  no  applica- 
tion to  the  case.  In  the  cose  of  Bassett  v. 
Fish,  75  N.  y.  303,  the  action  was  to  recover 
damages  for  injuries  sustained  by  a  teacher 
in  stepping  through  a  bole  In  the  floor  of  a 
schoolroom.  The  action  was  brought  against 
the  trustees,  naming  them,  composing  the 
Itoard  of  "Gowanda  Union  Free  School  Dis- 
trict No.  1,"  which  was  a  corporation.  It 
was  held  that  the  trustees  were  not  liable 
for  their  acts  as  such,  tor  the  reason  that 
the  making  of  them  an  Incorporated  body 
and  giving  them  corporate  powers  rendered 
the  liability  corporate  and  gave  personal  ex- 
emption to  the  Individual  trustee.  Folger, 
J.,  In  delivering  the  opinion  of  the  court, 
said  where  "the  duty  Is  put  upon  an  incor- 
porated body  by  the  statute  creating  it,  in- 
stead of  upon  the  indivldnals  acting  as  public 
officers,  to  take  reasonable  care  that  prem- 
ises are  in  a  fit  state  for  use,  those  Injured 
by  the  neglect  of  that  body  may  have  an  ac- 
tion against  It  and  be  indemnlfled  out  of  the 
funds  vested  In  it  by  the  statute,  or  which  It 
is  empowered  thereby  to  raise."  It  was  con- 
sequently held  that,  where  the  corporation 
was  negligent,  it  was  liable,  and  not  the  in- 
dividual trustees.  In  so  far  as  their  negligence 
consisted  of  their  acts  as  such  trustees,  but, 
In  case  one  or  more  of  the  trustees  bad  in- 
dividually undertaken  to  take  charge  of  or 
keep  a  schoolroom  in  repair,  then  he  might 
become  personally  liable,  not  as  trustee,  but 
as  a  servant  of  the  board.  It  consequently 
follows  that,  while  the  board  of  education 
is  liable  for  Its  own  negligence,  the  doctrine 
of  respondeat  superior  does  not  apply  to  it, 
and  It  Is  not  liable  for  the  negligent  acts  of 
any  of  Its  subordinate  officers  or  servants. 

It  is  now  contended  on  behalf  of  the  board 
of  education  that  the  duty  of  keeping  the 
schoolroom  In  repair  devolved  upon  other 
officers,  such  as  the  superintendent  of  school 
buildings  and  other  subordinates,  and  that 
steps  had  already  been  taken  by  such  officers 
for  the  repairing  of  this  school  building.  As- 
suming, for  the  purposes  of  this  case,  that 
such  duties  devolved  upon  the  subordinate 
officers,  the  board  of  education  has  not  been 
held  liable  for  the  failure  to  make  repairs. 
80N.E.— IS 


The  only  negligence  charged  against  It,  upon 
which  it  has  been  held  liable,  was  in  allow- 
ing the  school  building  to  be  occupied  by 
pupils.  Under  the  provisions  of  the  charter, 
the  board  Is  given  the  management  and  con- 
trol of  the  public  schools  of  the  city.  While 
the  power  to  repair  and  keep  in  suitable  con- 
dition Is  given  to  other  officers,  the  power 
to  close  schools  seems  to  be  vested  solely  in 
the  board  and  consequently.  If  there  is  any 
negligence  with  reference  to  such  closing, 
It  must  be  that  of  the  board. 

The  judgment,  tb^efore,  should  be  affirm- 
ed, with  costs. 

CULLEN,  C.  J.,  and  GHAT,  EDWARD 
T.  BAHTLETT,  WILLARD  BARTLETT, 
and  HISCOCK,  JJ.,  concur.  CHASE.  J.,  con- 
curs in  result 

Judgment  affirmed. 


(187  N.  Y.  367) 

RAMSAT   T.   HATES,   Fire  Commissioner. 
(Court  of  Appeals  of  New  York.    Feb.  19,  1907.) 

1.  Municipal  Cospobationb— Fibc  Defabi!- 
MKNT— Pensions— BuBDKN  of  Pboof. 

Where,  under  Greater  New  York  Charter, 
Laws  1901,  p.  830,  c.  466,  S  790,  providing  that, 
after  10  years'  continuous  service  in  the  fire 
department,  the  amount  of  annual  pension  to  be 
allowed  on  retirement  shall  be  one-half  the 
salary  of  the  member  at  the  time  of  retirement 
"or  such  less  sum  •  •  •  as  the  condition  of 
the  fund  will  warrant,"  the  fire  commissioner 
retires  a  member  and  fixes  the  sum  of  the  pen- 
sion at  less  than  half  the  salary,  the  member 
has  the  burden  of  proving  that  his  pension 
should  be  fixed  at  a  greater  sum,  it  being  pre* 
Bumed  that  the  commissioner  performed  his 
duty. 

2.  Mandamus— Municipal  Ofpicebb— Admin- 
ISTBATIVE  Acts. 

The  remedy  of  a  member  of  a  fire  depart- 
ment retired  on  a  pension  by  the  fire  commis- 
sioner, as  authorized  by  Greater  New  York 
Charter,  Laws  1001,  p.  330,  c.  468,  i  790,  who 
claims  that  the  commissioner  erred  in  determin- 
ing the  amount  of  his  pension,  Is  by  mandamus 
to  compel  the  commissioner  to  correctly  fix  the 
pension,  and,  until  corrected,  the  determination 
concludes  the  member  and  the  commissioner. 
Edward  T.  Bartlett,  J.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department. 

Action  by  John  Ramsay  against  Nicholas 
J.  Hayes,  fire  commissioner  of  the  city  of 
New  York.  From  a  judgment  of  the  Appellate 
Division  (98  N.  Y.  Supp.  394)  affirming  a 
judgment  entered  on  the  decision  of  the 
Trial  Court,  without  a  Jury,  In  favor  of 
plaintiff,  defendant  appeals.  Reversed,  and 
complaint  dismissed. 

William  B.  Ellison,  Corp.  (il^ounsel  (James 
D.  Bell,  of  counsel),  for  appellant  Charles 
J.  Ryan,  for  respondent 

CCLLEN,  C.  J.  The  action  Is  brought  by 
a  member  of  the  fire  department  of  the  city 
of  New  York  who  had  been  retired  under  ths 
provisions  of  section  790  of  the  Greater  New 
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New  York  Charter  (Laws  1901,  p.  330,  c.  466), 
to  recover  from  the  defendant,  who  by  law  is 
the  trustee  of  the  fire  department  relief  fund, 
arrears  claimed  to  be  due  on  bis  pension. 
The  complaint  alleges  that  the  plaintiff  after 
continuous  service  in  the  department  for 
more  than  10  years  was,  on  March  4,  1903, 
retired  by  the  fire  commissioner,  and  that,  by 
said  order  of  retirement,  his  pension  was 
fixed  at  the  sum  of  $533.33  per  annum,  the 
receipt  of  which  the  plaintiff  admits,  but  he 
charges  that  under  the  law  he  is  entitled  to 
receive  $800  per  annum,  and  judgment  is 
demanded  for  the  difference  between  the  sum 
received  by  the  plaintiff  and  that  which  he 
claims  be  is  entitled  to.  Substantially  the 
answer  put  in  issue  only  the  allegation  that 
the  amount  of  his  pension  was  Illegally  fixed. 
On  the  trial  of  the  action  neither  party  of- 
fered'evidence.  The  trial  court  held  that  the 
burden  of  proof  was  on  the  defendant  to 
show  that  the  plaintiff's  pension  could  be  fix- 
ed at  a  less  sum  than  $800,  half  of  his  pre- 
vious salary,  and  in  default  of  that  evidence 
awarded  Judgment  to  the  plaintiff.  This  Judg- 
ment has  been  afiSrmed  in  the  Appellate  Divi- 
sion by  a  divided  court. 

Section  790  of  the  charter  provides:  "The 
fire  commissioner  shall  have  power  to  retire 
from  all  service  in  the  said  fire  department, 
or  to  relieve  from  service  at  flres,  any  of- 
ficer or  member  of  the  uniformed  force  of 
said  department,  who  may,  upon  an  exami- 
nation by  the  medical  o£9cers,  ordered  by  the 
said  fire  commissioner,  be  found  to  t>e  dis- 
qualified, physically  or  mentally,  for  the  per- 
formance of  his  duties;  and  the  said  officer 
or  member  so  retired  from  service  shall  re- 
ceive from  said  relief  fund  an  annual  allow- 
ance  as  pension  in  case  of  total  disqualification 
for  service,  or  as  compensation  for  limited 
service  in  case  of  partial  disability;  in  every 
case,  the  said  fire  commissioner  is  to  deter- 
mine the  circumstances  thereof,  and  said 
pension  or  allowance  so  allowed  is  to  be 
in  lieu  of  any  salary  received  by  such 
officer  or  member  at  the  date  of  bis  being  so 
relieved  or  retired  from  fire  duty  in  said  de- 
partment, and  the  said  department  shall  not 
be  held  liable  for  the  payment  of  any  claim 
or  demand  for  services  thereafter  rendered, 
and  the  amount  of  such  pension  or  allowance 
shall  be  determined  upon  the  following  con- 
ditions: In  case  of  total  permanent  disability, 
at  any  time,  caused  in  or  induced  by  the  ac- 
tual performance  of  the  duties  of  his  position, 
or  which  may  occur  after  ten  years'  active 
and  continuous  service  in  the  said  fire  de- 
partment, the  amount  of  annual  pension  to 
be  allowed  shall  be  one-half  of  the  annual 
compensation  allowed  such  officer  or  member 
as  salary  at  the  date  of  his  retirement  from 
the  service,  or  such  less  sum  in  proportion 
to  the  number  of  officers  and  members  so 
retired  as  the  condition  of  the  fund  will  war- 
rant" Under  these  provisions  the  relator's 
pension  should  have  been  one-half  his  pre- 
vious salary  unless  the  condition  of  the  pen- 


sion fund  warranted  only  the  allowance  of  a 
smaller  sum.  A  majority  of  the  learned  Ap- 
pellate Division  was  of  opinion  that  the  pro- 
vision for  a  smaller  pension  than  half  salary 
was  In  the  nature  of  an  exception  or  proviso, 
the  negative  of  which  the  plaintiff  was  not 
obliged  to  plead  nor  prove,  but  which  rested 
upon  the  defendant  to  affirmatively  establish, 
and  that,  in  default  of  proof  to  that  effect  on 
the  defendant's  part,  the  plaintiff  was  en- 
titled to  recover.  There  is  much  technical 
learning  on  the  subject  of  exceptions  and 
provisos  in  their  relations  to  both  pleading 
and  proof  into  which  we  do  not  deem  it  nec- 
essary to  enter.  The  complaint  alleges  that 
the  order  of  retirement  fixed  his  pension  at 
the  sum  which  he  has  received.  The  pre- 
sumption is  that  a  public  officer  has  done  his 
duty,  and  where  it  is  claimed  that  the  duty 
has  been  violated  the  burden  of  proof  is  on 
the  party  alleging  such  fact  to  prove  It  Ice- 
land V.  Cameron,  31  N.  Y.  115;  Wood  v. 
Morehouse,  45  N.  Y.  368 ;  People  ex  rel.  Man- 
hattan Ry.  Co.  V.  Barker,  146  N.  Y.  304,  40 
N.  E.  996.  There  Is,  however,  as  pointed  out 
by  the  judges  who  dissented  In  the  Appellate 
Division,  a  further  objection  to  the  plaintiff's 
recovery,  which  goes  to  the  right  to  maintain 
the  action.  It  is  obvious,  both  by  the  lan- 
guage of  the  statute  Itself  and  the  necessity 
of  the  case,  that,  when  the  fire  commissioner 
retires  a  member  of  the  fire  department,  he 
is  to  determine  the  amount  of  the  pension  on 
which  the  member  is  retired.  "In  every  case 
the  said  fire  commissioner  is  to  determine  the 
circumstances  thereof,  and  said  pension  or 
allowance  so  allowed  is  to  be  in  lieu  of  any 
salary  received  by  such  officer  or  member," 
etc.  This  action  Is  at  law  to  recover  arrears 
of  pension,  and  a  determination  by  the  fire 
commissioner  awarding  the  plaintiff  some 
sum  was  a  condition  precedent  to  the  main- 
tenance of  an  action.  It  is  true  that,  under 
the  statute,  the  commissioner  had  no  arbi- 
trary power  to  award  the  plaintiff  such  com- 
pensation as  he  saw  fit,  but  was  required  to 
allow  him  half  pay  unless  the  relief  fund 
was  inadequate  to  sustain  that  burden.  Nev- 
ertheless, it  was  the  commissioner  that,  hi 
the  first  instance,  was  to  make  the  determina- 
tion, and,  if  he  erred  in  that  determination, 
the  plaintiff's  remedy  was  by  a  direct  pro- 
ceeding to  compel  the  commissioner  to  make 
a  right  determination.  We  do  not  say  that 
the  determination  of  the  commissioner  was 
a  judicial  one  to  be  reviewed  only  by  cer- 
tiorari ;  on  the  contrary,  it  was  administra- 
tive, the  proper  discharge  of  which  could  be 
enforced  by  mandamus.  But,  until  corrected 
by  mandamus,  the  determination  must  stand 
and  conclude  both  parties,  plaintiff  and  de- 
fendant Any  other  rule  would  Involve  the 
administration  of  the  relief  fund  in  great 
confusion.  Suits  might  be  brought  at  any 
time  by  retiring  members  of  the  force  on  the 
claim  that  the  retiring  pension  had  been  fix- 
ed too  low.  Possibly  the  only  effect  of  the 
statute  of  limitations  would  be  to  cut  off 
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claims  arising  more  -  than  six  years  before 
the  commencement  of  the  action.  It  Is  ap- 
parent that,  In  determining  the  amount  of  a 
pension,  the  condition  of  the  relief  fund  must 
be  considered  with  reference  to  all  other  pen- 
sions charged  against  It  which,  at  the  time, 
are  outstanding.  If,  years  after  retirement, 
the  pensions  of  retired  members  are  to  be  In- 
creased by  favorable  verdicts  and  decisions 
In  actions  of  the  character  of  the  one  before 
us,  it  Is  obvious  that  either  the  pensions 
awarded  other  retired  members  may  be  af- 
fected or  that  the  fond  Itself  may  be  depleted 
and  rendered  lnsu£9cient  to  defray  the  char- 
ges ui)on  It.  The  Incumbent  of  the  ofiSce  of 
fire  commissioner,  who  Is  apt  to  be  changed 
after  a  short  term  of  service,  could  not  well 
know  whether  he  should  accede  to,  or  reject, 
claims  for  pensions  which  may  have  been 
fixed  by  his  predecessors  in  office.  It  would 
be  practically  impossible  at  any  particular 
time  to  determine  what  was  the  real  condi- 
tion of  the  relief  fond  and  the  legal  charges 
thereon.  All  this  confusion  can  be  avoided 
and  the  rights  of  the  members  of  the  depart- 
ment entirely  protected  by  requiring  any 
meml>er  aggrieved  by  the  action  of  the  flre 
commissioner  In  determining  his  pension  to 
correct  that  determination  by  a  direct  pro- 
ceeding. 

The  Judgments  of  the  Appellate  Division 
and  the  Trial  Term  should  be  reversed,  and 
the  complaint  dismissed,  without  costs,  how- 
ever. In  any  court 

GRAT,  VANN,  WERNER,  HISCOCK,  and 
CHASE,  JJ.,  concur.  EDWARD  T.  BART- 
LETT,  J.,  dissents  on  the  ground  the  burden 
of  proof  is  on  the  fire  commissioner. 

Judgment  accordingly. 


(187  N.  Y.  372) 

SWAN  v.  INDERLIED. 
(Court  of  Appeals  of  New  York.    Feb.  19,  1907.) 

L  Landlord  and  Tenant— Assignments  or 

Rent— RiOHTB  Conveyed. 

A  lease  for  a  year,  with  the  option  of  the 
lessee  to  extend  the  lease  for  one  or  two  years 
on  the  same  terms,  is  a  lease  for  one,  two,  or 
three  years  at  the  option  of  the  lessee;  and 
rent  accruing  after  the  year,  on  the  lessee  exer- 
cising his  option,  accrues  under  the  lease,  and 
passes  by  an  assignment  by  the  lessor  of  the 
rents  to  accrue  under  the  lease. 

fBd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.   32,  Landlord  and  Tenant,  §{   133-135.] 

2.  AppkaI/— Oebtification  or  Questions. 

The  Appellate  Division,  granting  permis- 
sion to  appeal  from  its  judgment  affirming 
a  judgment  for  plaintiff  in  an  action  for  rent, 
has  no  authority  to  certify  to  the  Court  of 
Appeals  qnestions  of  law. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  f  1770.] 

Appeal  from  Supreme  Court,  Appellate 
Division,  Third  Department 

Action  by  Silas  T.  Swan  against  Edward 
S.  Inderlled  from  a  Judgment  of  the  Appel- 
late Division  (92  N.  T.  Supp.  1147,  101  App. 


DIv.  012),  affirming  a  Judgment  for  plaintiff, 
defendant  by  permission  appeals.  Reversed, 
and  complaint  dismissed. 

Harvey  D.  Hlnman,  for  appellant  Charles 
H.  Hitchcock,  for  respondent 

CULLEN,  C.  J.  As  the  Appellate  Division 
deemed  the  question  Involved  in  this  case 
so  important  as  to  require  this  conrt  to  pass 
thereon,  it  is  to  be  regretted  that  the  learned 
court  did  not  favor  both  the  parties  and  this 
court  with  its  own  views  on  the  subject 
There  has  not  a  word  been  written  in  this 
case  by  any  of  the  courts  below,  and  the 
question  certified  is  whether,  on  the  facts 
stipulated  by  the  parties,  the  plaintiff  should 
have  recovered.  The  particular  point,  there- 
foi:e,  as  to  which  our  opinion  is  desired,  can 
be  gleaned  only  from  the  record  and  the 
briefs  of  counsel. 

On  April  11,  1902,  Carey  Worden,  the  own- 
er  of  certain  premises  in  the  city  of  Bing- 
hamton,  leased  them  by  a  written  agreement 
"for  the  term  of  one  year,  to  commence  on 
the  1st  day  of  May,  1902,  and  to  end  on  the 
30th  day  of  April,  1903."  The  lease  con- 
tained this  further  provision:  "It  is  also 
further  understood  and  agreed  that  the  said 
party  of  the  second  part  has  the  privilege 
to  extend  this  lease  for  a  further  term  of  one 
or  two  years  upon  the  same  terms  and  condi- 
tions." On  October  7,  1902,  the  lessor,  by 
an  Instrument  in  writing,  assigned  to  D.  M. 
Worden  the  rents  and  money  to  accrue  under 
said  lease  to  the  extent  of  the  sum  In  which 
he  was  Indebted  to  htm.  On  March  23,  1903, 
and  before  the  defendant  had  notified  the 
lessor  of  his  intention  to  extend  the  term, 
said  lessor  conveyed  the  premises  to  the 
present  plaintiff,  who  had  knowledge  of  the 
assignment  of  the  rents  to  Worden.  The 
rents  accruing  prior  to  May  1,  1903,  were  in- 
sufficient to  satisfy  D.  M.  Worden's  claim, 
and  the  defendant  paid  the  rent  for  the 
months  of  May  and  June,  1903,  to  said  as- 
signee. Thereupon  the  plaintiff  sued  the  de- 
fendant for  the  same  rent  It  Is  conceded 
that  it  was  within  the  power  of  the  lessor 
to  separate  the  rent  that  was  to  accrue  un- 
der the  lease  from  his  reversion  in  the  prem- 
ises, and  assign  such  rent  to  Worden.  De- 
marest  v.  Willard,  8  Cow.  206;  Bennett  v. 
Austin,  81  N.  T.  308.  The  plaintiff's  recovery 
has  proceeded  on  the  theory  that  the  rent 
sued  for  did  not  accrue  under  the  lease  of 
May  1,  1902;  that  the  extension  of  the  de- 
mised term  under  the  privilege  reserved  in 
the  lease  was  merely  the  exercise  of  an  op- 
tion by  the  lessee  to  obtain  a  new  leasr;  and 
that  the  chance  of  rent  accruing  after  the 
expiration  of  the  original  term  was  a  mere 
potentiality,  on  which  the  assignment  of  the 
lessor  to  Worden  could  not  operate.  We  are 
of  opinion  that  defendant  held  the  premises 
after  May  1;  1903,  not  by  virtue  of  any  new 
agreement  express  or  Implied,  but  under 
the  original  letting.    The  provision  of  the 
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lease  Is,  not  that  the  tenant  may  require  a 
new  lease  from  the  landlord,  but  that  be 
may  extend  the  original  lease  for  an  addition- 
al term  of  one  or  two  years.  In  other  words, 
the  demised  term  was  for  one,  two,  or  three 
years  as  the  tenant  might  elect. 

We  do  not  think  the  case  can  be  disttn- 
gnished  In  principle  from  several  found  in 
the  books.  In  Chretien  t.  Doney,  1  N.  Y.  419, 
the  lease  was  for  one  year,  and  the  lessee 
was  "to  have  the  premises  for  one  year,  one 
month  and  twenty  days  longer,  but  If  he 
leaves  he  Is  to  give  four  months'  notice  be- 
fore the  expiration  of  the  lease."  It  was 
held  that  the  lease  created  a  term  for  the 
full  period  of  two  years,  one  month,  and 
twenty  days,  defeasible  at  the  election  of  the 
tenant  after  one  year  upon  giving  four 
months'  notice.  In  Pugsley  v.  Aibln,  11  .N. 
y.  494,  the  lease  was  for  the  term  of  one 
.vcar  and  an  Indefinite  period  thereafter.  It 
was  held  that,  so  long  as  the  tenant  remained 
In  possession  of  the  premises,  his  liability  to 
pay  rent  accrued  under  the  original  letting, 
and  not  by  any  implied  new  lease.  In  House 
V.  Burr,  24  Barb.  525,  the  lease  was  for  a 
specified  term,  "with  the  privilege  of  two 
years  more.  If  desired,"  upon  giving  notice. 
It  was  held  that  the  notice  effected  an  exten- 
sion of  the  demised  term  under  the  lease.  In 
Voege  V.  Ronalds,  83  Hun,  114,  31  N.  T.  Supp. 
353,  the  lease  contained  a  provision:  "It  is 
further  agreed  by  the  party  of  the  first  part 
to  extend  the  above  lease  for  a  term  of 
two  additional  years  at  the  same  yearly 
rental  If  the  party  of  the  second  part  so  de- 
sires." It  was  held  that  "when  there  Is  a 
lease  for  a  definite  term,  with  a  privilege  of 
an  additional  term  at  the  tenant's  option. 
It  operates  as  a  lease  for  the  continuous  term 
if  the  tenant  so  elects."  In  Kramer  v.  Cook, 
73  Mass.  550,  the  lease  was  for  a  term  of 
three  years,  and  "at  the  election  of  said 
Cook  for  the  further  term  of  two  years  next 
after  said  term  of  three  years."  It  was 
held  that  the  provision  in  the  lease  was  not 
a  mere  covenant  for  renewal,  but  was,  as  to 
the  additional  term,  a  lease  de  futnro,  re- 
quiring only  a  lapse  of  the  preceding  term 
and  the  election  of  the  tenant  to  become  a 
lease  In  pr«eaentl. 

We  are  of  the  opinion  that  the  rent  subse- 
quent to  May,  1903,  accrued  under  the  orig- 
inal letting  and  passed  by  the  assignment  to 
the  assignee.  It  Is  unnecessary,  therefore, 
to  consider  whether.  If  the  covenant  In  the 
lease  had  been  strictly  for  a  renewal.  Instead 
of  an  extension  of  the  demised  term,  a  differ-- 
ent  result  would  have  been  reached.  See 
Wltmark  v.  N.  Y.  EU.  R.  R.  Co.,  70  Hun,  302, 
27  N.  X.  Supp.  777,  affirmed,  149  N.  T.  893, 
44  N.  E.  78,  and  Storms  v.  Man.  Ry.  Co.,  178 
N.  T.  493,  71  N.  E.  3,  66  L.  R.  A.  625. 

The  judgments  of  all  the  courts  below 
should  be  reversed,  and  the  complaint  dismiss- 
ed, with  costs  In  all  courts.  The  question 
certified  Is  not  answered,  as  there  is  no  pro- 
vision for  the  certifying  of  questions  upon 


the  alk>wance  of  an  appeal  of  tbe  diamctar 
of  the  one  before  ua. 

GRAY,  O'BRIEN.  EDWARD  T.  BART- 
LETT,  WERNER,  and  HISOOCK.  JJ^  con- 
cur.   CHASE,  J.,  not  Bitting, 

Judgments  reversed,  etc 


(187  N.  T.  S27.) 

PEOPLE  ex  rel.  QUINN  v.  YOORHIS  et  aL, 
Election  Cmn'rs. 

(Court  of  Appeals  of  New  York.    Feb.  19, 1907.) 

ELEcnows— Notice— Publication. 

Election  Law,  Laws  1896.  p.  899.  c.  909,  i 
10,  aa  amended  by  Laws  190C,  p.  D53,  c.  259, 
provides  that  in  the  borough  of  Manhattan 
publication  of  a  list  of  places  for  the  registra- 
tion and  polling  of  votes  shall  be  made  in  four 
daily  newspapers  advocating  the  prindples  of 
the  political  party  polling  the  highest  number  of 
votes  at  the  last  preceding  election  for  Governor, 
and  in  the  same  number  of  papers  advocating 
the  principles  of  tlie  political  party  polling  the 
next  highest  numl>er  of  votes.  Had  tliat,  if  a 
newspaper    is   supporting    the   principles   of   a 

garty,    it    is    eligible  to  designation,  though  It 
i  not  supporting  the  candidates. 

Appeal  from  Supreme  Court,  Appellate 
Division,  First  Department 

Mandamus  by  the  people,  on  the  relation 
of  Thomas  0.  Qulnn,  against  John  R.  Voor* 
bis  and  others,  as  commissioners  of  the 
board  of  elections  of  the  city  of  New  York. 
From  an  order  of  the  Appellate  Division  (100 
N.  Y.  Supp.  927,  115  App.  Div.  218),  revers- 
ing an  order  of  the  Special  Term  directing 
a  peremptory  writ  to  issue,  relator  appeals. 
Affirmed. 

Otto  T.  Hess  and  Thomas  W.  Churchill, 
for  appellant.  William  B.  Ellison,  Corp. 
Counsel  (A.  C.  Butts,  of  coimsel),  for  respond- 
ents. 


PER  CDRIAM.  The  statute  under  consid- 
eration in  this  case  required  the  defendants, 
amongst  other  things,  to  make  publication  of 
a  list  of  the  registration  and  polling  places 
designated  for  the  borough  of  Manhattan  "In 
four  dally  newspapers  published  in  the  bor- 
ough of  Manhattan  which  advocate[d]  the 
principles  of  the  political  party  polling  the 
highest  number  of  votes  In  the  state  at  the 
last  preceding  election  for  Governor,  and  also 
In  four  dally  newspapers  published  In  the 
borough  of  Manhattan  which  advocate[d]  the 
principles  of  the  political  party  polling  tne 
next  highest  number  of  votes  for  Governor 
at  said  election,  one  of  wbich  newspapers 
may  be  a  dally  newspaper  published  in  the 
German  language."  Laws  1896,  p.  S99,  c.  900, 
{  10,  as  amended  by  Laws  1906,  p.  553,  c.  2S9. 
Under  this  statute  It  became  the  duty  of  the 
defendants  to  designate  what  may  be  gener- 
ally described  as  four  Democratic  newspa- 
pers, and  they  made  a  purported  compliance 
with  this  requirement  The  relator,  claim- 
ing that  the  newspapers  selected  did  not  meet 
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the  test  Imi>osed,  Instituted  mandamus  pro- 
ceedings to  compel  tbe  defendants  to  designate 
the  Dally  News  as  one  of  the  four  Democrat- 
ic papers.  Upon  tbe  return  of  the  applica- 
tion tbe  Special  Term  made  an  order  that  a 
I>erenaiptoTy  writ  of  mandamus  forthwith  Is- 
sue commanding  the  defendants  to  publish  tbe 
notice  In  question  "In  four  dally  newspapers 
published  In  the  borough  of  Manhattan  which 
advocate  the  election  of  William  Randolph 
Hearst  as  the  candidate  of  the  Democratic 
party  for  Oovemor,  the  said  Democratic  par- 
ty being  a  political  party  polling  the  next 
highest  number  of  votes  for  Governor  at  tbe 
last  election  In  tbe  state  of  New  York,  and 
Its  platform  as  set  forth  at  tbe  convention 
held  In  the  city  of  Buffalo,  state  of  New 
Tork,  on  the  26th  day  of  September,  1906,  at 
which  said  convention  William  Randolph 
Hearst  of  New  York  was  nominated  for  Gov- 
ernor and  the  Democratic  ticket  as  nominat- 
ed at  said  convention."  Upon  appeal  to  the 
Appellate  Division  that  court  reversed  tbe 
order  of  the  Special  Term,  and  directed  that 
a  mandamus  Issue  requiring  the  defendants 
to  publish  the  notices  in  question  "in  four 
dally  newspapers  published  in  tbe  borough  of 
Manhattan  which  advocate  the  principles  of 
the  Democratic  party." 

We  think,  and  bold,  that  the  order  of  the 
Special  Term  was  clearly  erroneous,  and  that 
the  Older  of  tbe  Appellate  Division  was  cor- 
rect The  first  order  required  the  defend- 
ants to  measure  the  availability  of  a  news- 
paper by  tbe  threefold  test  whether  it  was 
(1)  supporting  a  certain  candidate  for  Gov- 
ernor, (2)  supporting  a  platform  adopted  at 
a  certain  convention,  and  (3)  supporting  the 
ticket  as  nominated  at  said  convention.  No 
such  test  was  prescribed  by  the  statute,  and 
tbe  Appellate  Division  applied  the  proper 
rule  In  requiring  the  defendants,  as  a  board 
of  elections,  to  appoint  papers  which  advo- 
cated the  principles  of  the  Democratic  party. 
That  was  the  test  provided  by  the  statute. 
Of  course.  If  a  controversy  should  arise  over 
the  fact  whether  defendants  did  satisfy  this 
test  and  designate  papers  advocating  the  prin- 
ciples of  a  certain  party,  it  m'igbt  be  perti- 
nent, as  bearing  upon  and  tending  to  the 
solution  of  the  inquiry,  to  ascertain  whether 
those  papers  did  or  did  not  support  certain 
candidates  and  platforms.  But  that  would 
be  a  matter  of  proof  under  the  provisions  of 
tbe  statute.  The  rule  laid  down  by  those 
provisions  relates  to  "principles." 

Many  other  questions  are  argued  upon  this 
appeal,  and  some  of  them  seem  to  have  been 
more  or  less  considered  and  discussed  in  the 
court  below.  Tbe  answer  which  we  have 
given  to  the  particular  proposition  very  brief- 
ly considered  Is  sufficient  to  lead  to  an  af- 
firmance of  the  order  appealed  from,  and  we 
do  not  desire  at  this  time  to  pass  upon,  or 
even  consider,  the  other  questions  pressed  up- 
on our  attention.  It  will  be  sufficient  to 
consider  tbem  hereafter.  If  they  arise  and 
are   presented   in   any    case   or   proceeding 


which  necessarily  involves  a  dlBpoBltl<Hi  Of 
tbem. 
Ibe  ordw  should  be  affirmed,  with  costs. 

OULLEN,  G.  J.,  and  BDWARD  T.  BART- 
I*ETT,  HAIGHT,  VANN,  WILLARD  BART- 
LETT,  and  HISOOCE,  JJ.,  concur. 

Order  affirmed. 


(187  N.  T.  388) 

BUSCH  V.  INTERBOROUGH  RAPID 

TRANSIT  C50. 

(Court  of  Appeals  of  New  Zork.    Feb.  19. 1907.) 

1.  AFFBAL— INTEBUEDIATK       APFKAIr— URAHI- 
MODS  AlTIBMANOE— ElTECT. 

Where  the  Appellate  DlTiaion  unanimously 
affirms  s  judt^ent  of  the  trial  court,  tlie  CJourt 
of  Appeals  will  assume  that  there  was  evidence 
to  support  the  verdict. 

riOd.  Note.— For  cases  in  point,  see  Cent.  Vig. 
vol.  3,  Appeal  and  Error,  J  4324.] 

2.  SAUX  —  PBESTrMFTIONS  —  StrFFIOIBItCT       Of 
EVIDENCB. 

The  Court  of  Appeals  may,  on  a  further 
appeal  from  a  judgment  of  the  Appellate  Divi- 
sion unanimously  afBrming  a  judgment  of  the 
tritil  court,  presume,  in  the  absence  of  some 
objection,  that  the  evidence  followed  tbe  plead- 
ings. 

3.  ACTIONS— Contract— Tost. 

A  complaint  alleging  that  plaintiff  became 
a  passenger  of  defendant,  to  be  carried  on  one 
of  its  cars,  and,  in  consideration  of  five  cents 
paid,  defendant  agreed  "safely  to  carry"  plain- 
tiff, and  "to  treat  him  properly  and  carefully," 
and  that,  after  he  bad  passed  onto  a  platform 
at  a  station  to  take  a  train,  defendant,  through 
its  employes,  in  violation  "of  the  terms  of  said 
contract,"  assanlted  him,  states  a  cause  of  ac- 
tion fdr  breach  of  contract,  and  not  in  tort. 

Appeal  from  Supreme  Court,  Api)ellate 
Division,  First  Department. 

Action  by  Emanuel  A.  Busch  against  tbe 
Interborougb  Rapid  Transit  Company.  From 
a  Judgment  of  the  Appellate  Division  (110 
App.  Dlv.  705,  96  N.  Y.  Supp.  747),  unani- 
mously reversing  an  order  of  the  Appellate 
Term  (93  N.  Y.  Supp.  372),  and  affirming  a 
judgment  of  the  Municipal  C!ourt  of  the  City 
of  New  York  in  favor  of  plaintiff,  defendant 
appeals.     Affirmed. 

Joseph  H.  Adams,  for  appellant  Charles 
Goldzler,  for  respondent 

HISCOCK,  3.  This  action  was  brought  to 
recover  damages  for  defendant's  failure  to 
properly  transport  plaintiff  over  its  road  in 
the  city  of  New  York.  The  real,  substantial 
element  of  damages  is  an  alleged  assault  up- 
on and  maltreatment  of  plaintiff  by  one  of 
defendant's  employes  after  the  former  had 
passed  through  the  gateway  onto  the  platform 
of  one  of  defendant's  stations  for  the  purpose 
of  taking  a  train,  and  the  sole  question  is 
whether  tbe  action  is  one  of  contract  or  of 
tort  This  Inquiry  Is  of  controlling  impor- 
tance, since  the  Municipal  Court  where  the 
cause  originated,  had  jurisdiction  of  an  ac- 
tion of  tbe  former  character,  and  did  not 
have  jurisdiction  'of  one  of  the  latter  kind. 
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I  think  that  the  learned  Appellate  Division 
correctly  held  that  the  action  was  one  In  con- 
tract, and  that  plaintiff's  Judgment  should 
be  affirmed. 

Naturally  the  first  and  most  Important 
step  to  be  taken  In  determining  this  question 
Is  an  examination  of  the  complaint.  The  al- 
legations of  this  which  are  Important  read  as 
follows:  "Second.  That  on  the  7th  day  of 
January,  1906,  this  plaintiff  became  a  pas- 
senger of  the  defendant  for  the  purpose  of  be- 
ing carried  upon  one  of  Its  cars,  •  •  • 
and  In  consideration  of  the  sum  of  five  cents 
(5c.),  duly  paid  by  this  plaintiff  to  the  de- 
fendant, the  defendant  promised  and  agreed 
safely  to  carry  this  plaintiff  and  to  treat  him 
properly  and  carefully.  Third.  •  •  • 
That  the  defendant,  through  Its  agents  and 
employes,  wrongfully,  Illegally,  and  In  Tlola- 
tion  of  the  terms  of  said  contract,  assaulted 
the  plaintiff,"  etc.  The  trial  proceeded  un- 
der this  complaint,  and  evidence  was  produc- 
ed which,  without  recapitulating  It,  Is  as- 
sumed upon  this  appeal  to  have  been  In  ac- 
cordance with  and  In  support  of  the  allega- 
tions of  the  complaint  In  the  presence  of  a 
unanhnous  affirmance,  we  must  assume  that 
there  was  evidence  to  support  the  verdict, 
and.  In  the  absence  of  some  objection,  we 
may  presnme  that  such  evidence  followed  the 
pleadings.  Therefore  we  have  the  allega- 
tions, established  by  proof,  of  a  promise  and 
agreement  to  do  certain  things,  of  the  viola- 
tion of  the  "terms  of  said  contract,"  and  of 
the  manner  in  which  the  violation  occurred. 
These  allegations.  In  so  far  as  they  affect  the 
point  under  consideration,  are  not  modified 
or  supplanted  by  any  others;  and  I  fall  to 
see  how  a  complaint  could  much  more  di- 
rectly Impress  upon  an  action  the  character 
of  one  in  contract  than  does  the  pleading  be- 
fore OS.  It  certainly  was  possible  for  the 
defendant  to  make  a  contract  "safely  to  carry 
this  plaintiff  and  to  treat  him  properly  and 
carefully,"  and  we  must  accept  the  allega- 
tion that  It  did  so.  Having  done  this.  It  was 
possible  for  it  to  commit  a  "violation  of  the 
terms  of  said  contract" :  and  this  is  properly 
alleged.  And.  finally,  there  is  no  room  for 
doubt  or  need  for  authorities  that  all  or  some 
of  the  wrongful  acts  of  defendant's  servant 
which  are  alleged  as  constituting  such  viola- 
tion did  In  fact  amount  to  a  breach  of  the  al- 
leged specific  contract  "to  safely  carry"  plain- 
tiff and  to  "treat  him  properly  and  safely." 
Nothing  more  occurs  to  the  mind  In  the  way 
of  allegations  which  was  necessary  to  estab- 
lish the  character  of  the  action  as  one  for 
contract  which  had  been  broken  to  plaintiff's 
damage. 

Probably  little  or  no  doubt  would  have 
arisen  as  to  the  form  of  the  complaint  or  the 
nature  of  the  action  if  there  had  been  al- 
leged and  proved  some  act  constituting  a 
familiar  breach  of  contract;  but  the  fact 
that  this  action  was  brought  to  recover  dam- 
ages largely  caused  by  acts  ordinarily  treated 
aa  torts  has  cast  a  suspicion  upon  its  char- 


acter, which,  however  natural,  is  not  ooa- 
flrmed  by  legal  analysis.  It  is  no  bar  or 
answer  to  the  claim  of  an  action  in  contract 
that  one  in  tort  might  have  been,  and  ordi- 
narily would  be,  brought  for  the  acts  really 
complained  of.  The  dividing  line  between 
breaches  of  contract  and  torts  is  often  dim 
and  uncertain.  There  Is  no  definition  of 
either  class  of  defaults  which  is  universally 
accurate  or  acceptable.  In  a  general  way, 
a  tort  is  distinguished  from  a  breach  of  con- 
tract in  that  the  latter  arises  tmder  an  agree- 
ment of  the  parties ;  whereas,  the  tort  ordi- 
narily is  a  violation  of  a  duty  fixed  by  law, 
independent  of  contract  or  the  will  of  the 
parties,  although  it  may  sometimes  have  re- 
lation to  obligations  growing  out  of  or  coin- 
cident with  a  contract,  and  frequently  the 
same  facts  will  sustain  either  class  of  action. 
Rich  V.  N.  T.  O.  ft  H.  R.  R.  R.  Co.,  87  N.  Y. 
382,  390.  And  so,  while  it  may  be  conceded 
that.  Independent  of  any  express  promise  or 
agreement,  the  defendant  would  have  been 
subject  to  duties  and  obligations  in  favor  of 
plaintiff,  the  violation  of  which  by  the  acts 
complained  of  in  this  case  would  have 
amounted  to  a  tort,  that  Is  not  at  all  deci- 
sive that  this  action  was  not  and  could  not 
be  brought  In  contract 

Independent  of  what  seems  to  be  the  plain 
logic  of  the  case,  the  question  before  ns  ap- 
pears to  be  fairly  well  settled  by  authority. 
Thompson  on  Negligence,  {  3186,  says:  "A 
carrier  is  liable  absolutely  as  an  Insurer  for 
the  protection  of  a  passenger  against  assaults 
and  Insults  at  the  hands  of  his  own  serv- 
ants, because  he  contracts  to  carry  the  pas- 
senger safely  and  to  give  him  decent  treat- 
ment en  route.  Hence  an  unlawful  assault  or 
an  insult  to  a  passenger  by  his  servant  is  a 
violation  of  his  contract  by*  the  very  person 
whom  he  has  employed  to  carry  it  out."  Hart 
V.  Metr.  St  Ry.  Co.,  65  App.  Div.  493,  72  N. 
T.  Supp.  797,  was  brought  in  Municipal  Court 
to  recover  damages  directly  caused  by  an 
assault  by  one  of  defendant's  employes.  The 
argument  was  made,  as  here,  that  the  court 
was  without  jurisdiction  because  the  action 
was  for  assault.  The  pleadings  were  oral, 
and  not  of  assistance  in  determining  the 
question,  so  that  resort  was  had  to  the 
proofs.  ni)on  these  the  court  held  that  the 
action  should  not  be  treated  as  one  of  assault, 
but  rather  as  one  brought  to  recover  damages 
for  the  neglect  of  the  defendant  to  discharge 
its  obligation  as  a  carrier  of  passengers. 
Hlnes  V.  Dry  Dock,  E.  B.  ft  B.  R.  R.  Co.,  73 
App.  Div.  391,  78  N.  T.  Supp.  170,  also  was 
brought  to  recover  damages  resulting  from 
the  assault  of  an  employe.  The  complaint 
was  oral,  and  was  "for  personal  injuries." 
It  was  held  that  the  action  was  not  to  be  re- 
garded as  one  for  assault  hut  rather  for 
breach  of  contract  caused  by  the  misconduct 
of  the  defendant's  servant  In  Miller  v. 
King,  84  Hun,  308,  32  N.  X.  Supp.  332,  dam- 
ages were  sought  for  the  unlawful  ejection 
of  plaintiff  from   one  of  defendant's   can 
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while  be  was  a  passenger,  and  It  was  held 
"that  there  was  a  plain  breach  of  contract 
of  which  the  ticket  was  evidence."  Stewart 
V.  Brooklyn  &  C.  T.  R.  R.  Co.,  90  N.  Y.  588, 
43  Am.  Rep.  185,  was  an  action  to  recover 
damages  by  reason  of  the  alleged  malicious 
and  unjustifiable  assault  made  upon  the  plain- 
tiff by  one  of  defendant's  employes,  and  it  was 
said  that  "by  defendant's  contract  with  the 
plaintiff  It  had  undertaken  to  carry  him  safe- 
ly and  to  treat  him  respectfully";  that  the 
conduct  of  the  employ^  constituted  a  breach 
of  the  contract;  that  "It  Is  the  defendant's 
failure  to  carry  safely  and  without  Injury  that 
constitutes  the  breach,  and  it  Is  no  defense 
to  say  that  the  failure  was  the  result  of  the 
willful  or  malicious  act  of  the  servant"  The 
case  of  Dwlnelle  v.  N.  Y.  C.  &  H.  R.  R.  R. 
Co.,  120  N.  Y.  117,  24  N.  B.  S19,  8  L.  R.  A. 
224,  17  Am.  St  Rep.  611.  was  brought  to  re- 
cover damages  which  In  reality  resulted  from 
an  assault  by  one  of  defendant's  alleged  em- 
ployes. An  Inspection  of  the  complaint  dis- 
closes that  It  was  in  contract,  being  expressly 
based  upon  the  allegations  that  "defendant 
contracted  and  agreed  and  it  became  the  duty 
of  defendant  to  safely  convey  plaintiff,"  etc., 
and  that  the  assault  In  question  was  a  vio- 
lation by  defendant  of  "Its  said  contract  as 
common  carrier  with  plaintiff."  While  the 
form  of  action  was  not  under  consideration, 
still  the  court  took  as  the  basis  for  Its  opin- 
ion the  proposition  that  the  defendant  was 
under  "contract  obligations,"  and  assumed 
that  the  assault  was  a  violation  of  that  con- 
tract, provided  the  defendant  was  responsible 
for  the  acts  of  the  alleged  employs  who  com- 
mitted It  Gillespie  V.  Brooklyn  Heights  R. 
R.  Co.  178  N.  Y.  347,  70  N.  E.  857,  66  L.  R.  A. 
CIS,  102  Am.  St  Rep.  503,  was  brought  to 
recover  damages  for  Insulting,  abusive,  and 
wrongful  conduct  towards  plaintiff  by  one  of 
defendant's  conductors.  The  complaint  was 
colorless  upon  the  question  whether  the  ac- 
tion was  one  in  contract  or  for  tort,  merely 
setting  up  the  facts  relied  upon.  At  the  trial 
court  plaintiff  was  only  allowed  to  recover  as 
the  measure  of  her  damages  the  change 
which  she  claimed  to  be  due  her.  Upon  ap- 
peal to  the  Court  of  Appeals  this  was  held 
erroneous,  and  she  was  allowed  to  recover 
compensatory  damages  for  humiliation  and 
Injury  to  her  feelings.  Judge  Martin,  in  his 
carefully  considered  opinion,  assumed,  and 
repeatedly  in  one  form  or  another  affirmed  the 
doctrine,  that  plaintiff  was  entitled  to  recover 
either  upon  the  theory  of  a  tort  or  a  breach 
of  contract  He  said  that  the  misconduct  of 
the  employe  was  "obviously  a  breach  of  the 
defendant's  contract  and  of  its  duty  to  Its 
passengers."  He  quoted  with  approval 
Thompson  on  Negligence  to  the  effect  that  an 
unlawful  assault  upon  or  an  Insult  to  a  pas- 
senger by  the  carrier's  servant  Is  a  violation 
of  Its  contract,  and  finally  approves,  by  quot- 
ing it,  the  rule  laid  down  In  Sedgwick  on 
Damages  that  any  person  rightfully  on  the 
cars  of  a  railroad  company  Is  entitled  to  pro- 


tection by  the  carrier,  and  that  for  any  breach 
of  Its  duty  an  action  may  be  had  either  In 
tort  or  for  breach  of  the  contract 

Many  other  cases,  I  believe,  may  be  cited 
which  are  In  accord  with  the  doctrine  out- 
lined In  the  above  authorities.  It  is  possible 
that  at  times  the  court  or  the  text-writer 
may  not  have  had  present  in  mind  the  some- 
what shadowy  distinction  sometlme)>  drawn 
In  the  case  of  a  common  carrier  between  its 
contract  obligations  and  its  legal  duties.  It 
Is  also  true  that  the  learned  counsel  for  the 
appellant  has  cited  us  to  one  or  two  au- 
thorities seeming  to  blm  to  establish  a  con- 
trary doctrine  to  that  here  adopted,  and  has 
attempted  to  distinguish  the  cases  above  re- 
ferred to  from  the  one  at  bar.  But,  consid- 
ering ail  that  has  been  called  to  our  atten- 
tion. It  seems  to  me  that  the  great  weight  of 
authority  Is  plainly  in  favor  of  the  proposi- 
tion that  an  action  as  for  a  breach  of  contract 
may  be  laid  upon  the  facts  alleged  and  proved 
in  this  case,  and  that  the  action  before  us  Is 
much  stronger  for  the  plaintiff  upon  this 
point  than  most  of  those  referred  to,  because 
the  complaint  plainly  and  completely  adopts 
the  form  of  an  action  upon  contract  rather 
than  of  tort 

The  judgment  appealed  from  should  be  af- 
firmed, with  costs. 

CULLBN,  C.  J.,  and  GRAY.  EDWARD  T. 
BARTLETT.  VANN,  WERNER,  and  CHASE, 
33.,  concur. 

Judgment  affirmed. 


087  N.  T.  S«) 

LAWYERS*  ADVERTISING  CO.  v.  CON- 
SOLIDATED RY.  LIGHTING  & 
REFRIGERATING  CO. 

(Court  of  Appeals  of  New  York.    Feb.  19. 1907.) 

1.  Corporations— Stockiioldebs'     Meetings 
—Notices— ExPENSKS—LiABiLTTT. 

Where  transfers  of  stock  of  a  corporation 
were  so  namerous  that  a  two  days'  notice  by 
mail  to  stockholders  of  record  of  a  stockholders' 
meeting  would  not  be  sufficient  notice  to  actual 
stockholders,  the  directors  and  secretary,  char- 
Ked  with  the  givinsr  of  notices  of  meetings  to 
stockholders,  properly  authorized  at  the  expense 
of  the  corporation  a  publication  of  a  notice  of 
a  stockholders'  meetins. 

2.  Saue. 

The  directors.  In  control  of  a  corporation 
and  engaged  in  a  contest  for  the  continuance 
of  their  control,  have  no  authority  to  impose  on 
the  corporation  the  expenses  of  publishing 
notices  urging  stockholders  to  execute  proxies 
to  them  and  replying  to  a  circular  issued  in 
behalf  of  an  officer  seeking  to  oust  the  directors 
from  their  control. 

3.  Same— Rights  of  Third  Persons  Dbai.- 

INO  WITH  COBPOBAT[ON. 

A  person  publishing,  pursuant  to  a  contract 
with  the  directors  of  a  corporation,  notices 
to  stockholders  which  show  on  their  face  that 
they  are  of  a  character  beyond  what  can  be  pub- 
lished at  the  expense  of  the  corporation,  cannot 
recover  from  the  corporation  for  the  publication, 
either  on  the  theory  that  he  was  misled  by  an 
apparent  authority  into  incurring  expenses,  or 
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«n  tbe  theory  that  the  contract  ia  executed  and 
that  the  corporation  haa  received  the  benefit 
resulting  fr<Hn  the  publication. 

Appeal  from  Supreme  Court,  Appellate 
DIyIsIod,  First  Department 

Action  by  tbe  Lawyers'  Advertising  Com- 
pany against  tbe  Consolidated  Railway  Light- 
ing &  Refrigerating  Company.  From  a  judg- 
ment of  the  Appellate  Division  (110  App.  Dlv. 
892,  96  N.  Y.  Supp.  1183),  unanimously  affirm- 
ing a  Judgment  of  tbe  Supreme  Court  entered 
on  the  report  of  a  referee  in  favor  of  plaintiff, 
defendant  appeals.    Conditionally   reversed. 

Francis  Woodbrldge,  for  appellant  Ger- 
ard Roberta,  for  respondent 

HISCOCE,  J.  The  plaintiff  Is  engaged  In 
the  business  of  procuring  advertisements  to 
be  published  In  newspapers.  Tbe  defendant 
is  a  corporation  Incorporated  under  the  laws 
of  the  state  of  New  Jersey,  and  having  Its 
business  office  In  the  city  of  New  York.  A 
dlq>ate  arose  between  a  majority  of  the  board 
of  directors  of  the  defendant  and  its  presi- 
dent, which  ultimately  ripened  Into  a  contest 
for  the  control  of  the  management  of  tbe  de- 
fendant, and  resulted  in  the  publication 
through  plaintiff  In  various  papers  of  four 
notices;  and  It  Is  for  services  and  expenses 
In  procuring  the  publication  of  these  notices 
that  the  latter  has  sought  recovery  In  this 
action.  Thue  far  It  has  been  allowed  to  re- 
cover for  all  of  them,  but  we  think  that  this 
was  erroneous,  and  that  it  should  be  limited 
to  a  recovery  tor  those  In  connection  with  the 
first  one  only. 

The  event  which  directly  led  up  to  the  ad- 
vertisement of  the  notices  was  a  meeting  of 
the  board  of  directors  of  tbe  defendant  At 
this  meeting  the  directors  adopted  a  resolu- 
tion which.  In  substance,  gave  their  version 
of  the  dispute  with  the  president,  and  called, 
as  properly  might  be  done,  a  special  meeting 
of  the  stockholders  to  pass  upon  various 
propositions.  Said  resolution  Instructed  the 
secretary  "to  call  such  meeting."  After  the 
meeting  In  an  informal  discussion  a  majority 
of  the  board  authorized  the  secretary  to  con- 
sult with  an  attorney  who  was  present  with 
reference  to  preparing  and  giving  the  notice, 
and  these  persons  united  in  preparing  in 
proper  form  a  notice  of  the  meeting,  and 
which.  In  accordance  with  the  Instructions 
of  the  attorney,  the  plaintiff  caused  to  be 
published  and  advertised.  This  was  the  first 
notice.  There  was  no  subsequent  resolution 
authorizing,  directly  or  Indirectly,  the  publi- 
cation of  the  other  notices.  As  a  result  of 
Informal  consultations  the  secretary  of  the 
defendant  and  the  attorney  co-operated  in 
preparing  them,  and  the  attorney  directed  the 
plaintiff  to  procure  their  publication.  Very 
briefly  summarized,  tbe  first  of  these  urged 
tbe  stockholders  to  execute  and  return  to 
the  directors,  contending  against  the  president, 
proxies  for  the  special  meeting  which  had 


been  mailed  to  them.  The  second  notice 
was  directed  to  the  stockholders,  and  was  a 
reply  to  a  circular  issued  In  behalf  of  the 
president  calling  for  proxies.  The  last  notice 
was  directed  to  tbe  stockholders,  and  gave 
a  somewhat  extended  account  of  the  special 
meeting  at  which  the  president  had  out- 
voted the  directors,  and  contained  various 
suggestions  as  to  what  the  latter  might  do  In 
consequence  of  this  result 

All  of  the  notices  were  signed  by  a  major- 
ity of  the  persons  who  were  acting  as  direct- 
ors, but  in  only  the  first  and  last  ones  did 
they  describe  themselves  as  such  directors, 
as  distinguished  from  Individuals.  We  think 
that  the  resolution  above  referred  to.  In- 
structing the  secretary  to  call  a  special  meet- 
ing of  the  stockholders,  construed,  and  per- 
haps somewhat  broadened,  by  the  subsequent 
conference  of  a  majority  of  the  directors  at 
which  they  Instructed  the  secretary  and  at- 
torney to  prepare  a  notice  of  such  meeting, 
sufficiently  authorized  the  publication  of  the 
first  notice  In  suit  and  that  its  publication 
was  a  legitimate  charge  against  the  corpora- 
tion. It  may  be,  as  contended  by  the  appel- 
lant that  the  by-law  of  the  defendant  which 
required  the  secretary  to  give  "pr<^>er  notice 
of  all  meetings  of  stockholders"  only  contem- 
plated the  notice  prescribed  by  another  by- 
law to  the  effect  that  at  least  two  days'  no- 
tice by  mall  should  be  given  of  such  meet- 
ings, and  It  may  be  that  such  notice  would 
have  been  a  sufficient  compliance  with  legal 
requirements.  But  it  appeared  In  this  case 
that  transfers  of  defendant's  stock  were  nu- 
merous, and  that  a  notice  by  mall  of  only 
two  days  to  stockholders  of  record  probably 
would  not  be  a  fair  or  sufficient  notice  of 
the  meeting  to  actual  stockholders.  Under 
such  circumstances  It  was  not  only  proper, 
but  In  our  Judgment  commendable,  that  the 
directors  and  secretary  charged  with  that 
duty  should  give  a  more  widespread  and 
effective  notice  of  the  meeting  than  was  re- 
quired by  the  by-laws.  A  bitter  dispute  had 
arisen  over  the  alleged  retention  by  tbe  presi- 
dent of  a  considerable  amount  of  property 
which  substantially  affected  the  rights  of  the 
corporation  and  of  the  stockholders,  and  It 
certainly  was  for  the  Interest  of  the  latter 
that  they  should  be  fully  advised  of  a  meet- 
ing which  was  to  pass  upon  this  dispute. 
Proper  and  honest  corporate  management 
was  subserved  by  widespread  notice  to  stock- 
holders of  questions  affecting  the  welfare  of 
the  corporation,  and  there  Is  no  Impropriety 
In  charging  the  latter  with  any  expenses 
within  reasonable  limits  which  were  Incurred 
In  giving  sufficient  notice  of  a  special  meeting 
at  which  the  stockholders  would  be  called 
upon  to  decide  these  questions. 

The  remaining  notices  were  not  legally  au- 
thorized and  were  not  legrlttmately  incidental 
to  the  meeting  or  necessary  for  the  protec- 
tion of  the  stockholders.  They  rather  were 
proceedings  by  one  faction   In   its  conteat 
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wltb  another  for  tbe  control  of  the  corpora- 
tion, and  the  expense  thereof,  aa  such,  Is  not 
properly  chargeable  to  tbe  latter.  This  Is  so 
apparent  aa  to  the  last  two  notices  that  noth- 
ing need  be  said  in  reference  to  them;  but 
a  few  worda  may  be  said  In  regard  to  tbe 
flrst  one,  calling  for  proxies.  It  Is  to  be 
noted  that  thl8  Is  not  the  case  of  an  ordinary 
clrcolar  lett«  sent  ont  with  and  requesting 
the  execution  of  proxies.  The  custom  has 
become  common  -upon  the  part  of  corpora- 
tions to  mall  proxies  to  their  respective  stock- 
holders, often  accompanied  by  a  brief  circular 
of  directions ;  and  such  custom,  when  accom- 
panied by  no  unreasonable  expenditure,  Is  not 
nithont  merit.  In  so  far  as  It  encourages 
voting  by  stockholders,  through  making  It 
convenient  and  ready  at  hand.  The  notice 
in  question,  however,  was  not  published  until 
after  proxies  had  been  sent  out.  It  simply 
amounted  to  an  urgent  solicitation  that  these 
proxies  should  be  executed  and  returned  for 
use  by  one  faction  In  Its  contest,  and  we 
think  there  Is  no  authority  for  Imposing  the 
Kxpense  of  Its  publication  upon  the  comimny. 
It  may  be  conceded  that  tbe  directors  who 
caused  this  publication  acted  In  good  faith, 
and  felt  that  they  were  serving  the  best  In- 
terests of  the  stockholders ;  but  It  would  be 
altogether  too  dangerous  a  rule  to  permit 
directors,  In  control  of  a  corporation  and 
vtgtLgeA  In  a  contest  for  the  perpetuation  of 
dteir  offices  and  control,  to  impose  upon  the 
corporation  the  unusual  expense  of  publishing 
advertisements,  or,  by  analogy,  of  dispatch- 
ing special  messengers,  for  the  purpose  of 
procuring  proxies  In  their  behalf.  Thus  we 
have  It  that  the  publication  of  the  last  three 
notices  was  not  authorised  by  the  board  of 
directOTS,  and  that  It  could  not  have  been 
lawfully  authorised,  even  If  the  attempt  were 
made.  Tb^  bore  upon  their  face  sufficient 
notloe  to  the  plaintiff  that  they  were  of  a 
character  beyond  the  limit  of  anything  which 
oonid  be  published  in  behalf  of  <«  at  the  ex- 
pense of  tite  corporation,  and  there  is  no  op- 
portunl^  for  the  claim  that  it  has  been  mis- 
led by  an  apparent  authority  into  performing 
the  acts  and  in  Incurring  tbe  expenses  in 
question. 

Neither  Is  there  anything  In  the  theory 
urged  by  the  reqrandent  that  this  is  an  exe- 
cuted contract  of  which  the  corporation  has 
received  the  benefit  and  for  the  expense  of 
carrying  out  which  It  should,  therefore,  pay. 
That  b^;8  tibe  whole  question  that  these  pub- 
lications were  for  the  benefit  of  the  corpora- 
tion, and  Is  unsustalned  by  the  facts. 

In  accordance  with  these  views,  the  Judg- 
ment should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  event,  unless  the 
respondent  consents  that  the  same  be  modi- 
fled  by  striking  out  the  Items,  respectively, 
of  $277.70,  $17a06,  and  1208.70,  with  Interest 
thereon  from  February  7,  1902,  and  In  which 
caa*  the  Judgment  la  affirmed,  without  costs 
In  this  oout  to  either  party. 


CULLHN,  O.  J.,  and  GRAY,  IDDWARD  T. 
BARTI/BTT,  VANN,  WSBNBB,  and  OSAS^ 
JJ„  concur. 

Judgment  accordin^^. 

(in  N.  T.  171) 

6RAT  V.  8IEGEL-CX>OPER  00. 
(Court  of  Appeals  of  New  York.    Feb.  19,  1907.) 

1.  NEOUGERCX  —  COWDlTIOll  OF  BUILDIIIOS  — 

Action  fob  Injubiks— Qusbtiohs  fob  Jubt. 
In  an  action  for  the  death  o(  one  who,  while 
riding  on  an  elevator  in  defendant's  building, 
fell  by  stepping  into  an  opening  between  the 
elevator  and  tbe  wall,  ^Id,  that  the  questions 
of  neglifenoe  and  contributory  negligence  wer» 
for  the  jury. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Oi|t 
vol.  37,  Negligence,  H  2TO-346.} 

2.  Same— BviDKNCB— Adjcissibilitt. 

One  delivering  goods  to  defendant,  whlls 
unloading  the  goods  from  an  elevator  in  defend- 
ant's building,  accidentally  stepped  into  an  open- 
ing between  the  floor  of  the  elevator  and  tlw 
wall  of  the  bnlldfng,  whereby  he  sustained  In- 
Jnrlea  from  which  he  died;  and  In  an  action 
for  tbe  death  it  appeared  that  for  a  long  time  it 
had  been  customary  for  those  delivering  freight 
to  use  the  elevator  without  objection  on  tbe 
part  of  defendant.  Beld,  that  such  evidence  was 
admissible  aa  bearing  on  defotdant's  negligence. 
8.  Sam. 

It  was  error  to  exclude  the  testimony  of  a 
policeman  that,  about  20  minutes  after  the  find- 
ing of  the  body  of  decedent,  lie  made  an  ex- 
amination of  the  elevator,  and  found  the  light 
dull,  and  the  space  through  which  decedent  fell 
about  18  inches  In  breadth,  and  that  the  floor 
of  the  elevator  was  greasy ;  it  not  being  claimed 
that  the  conditions  had  chanced  between  the 
time  of  the  accident  and  the  time  to  which  the 
testimony  related. 

Appeal  from  Supreme  CJourt,  Appellate 
Division,  First  Department. 

Action  by  Mary  A.  Gray,  as  administratrix 
of  the  estate  of  Bernard  Gray,  deceased, 
agalnat  the  Siegel-Ckmper  Company.  From  a 
judgment  In  favor  of  defendant  (111  App. 
Dlv.  920,  97  N.  Y.  Supp.  1135),  plaintiff  ap- 
peals.   Reversed,  and  new  trial  granted. 

John  C  Robinson,  for  appellant.  Roger  B. 
Wood,  for  respondent. 

HAIOHT,  J.  This  action  was  brought  to 
recover  damages  by  reason  of  the  death  of 
the  plaintiff's  intestate,  which  It  is  alleged 
was  caused  by  tbe  negligence  of  the  defend- 
ant. Gray  was  In  tbe  employ  of  Scbwarta- 
chlld  &  Sulzberger,  butchers,  and  bad  been 
directed  to  deliver  a  load  of  meat  ordered  by 
the  defendant  at  Its  department  store  on 
Sixth  avenue,  in  the  city  of  New  York.  He 
drove  to  the  freight  elevator  on  the  south- 
east comer  of  the  building,  and  went  up  to 
the  fourth  floor,  where  the  meat  was  to  bo 
delivered,  presumably  for  the  purpose  of 
giving  notice  that  he  had  meat  below  to  de- 
liver,' and  then  returned  by  the  elevator  to 
the  ground  floor.  He  was  shortly  followed 
by  two  employes  of  the  defendant,  who  as- 
sisted him  in  unloading  the  meat  and  placing 
It  in  th«  elevator,  and  after  they  liad  dooo 
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so  the  three  got  aboard  the  elevator  and 
were  taken  to  the  fourth  floor,  where  It  was 
stopped  to  discharge  the  meat.  It  appears 
that  the  entrance  to  the  elevator  at  the 
ground  floor  was  from  the  outside  through 
the  wall ;  that  the  entrance  or  exit  from  tlie 
elevator  car  on  the  floors  above  was  from  the 
opposite  side  directly  Into  the  rooms  In  the 
building;  that  the  wall  of  the  building  re- 
ceded from  the  elevator  shaft,  by  reason  of 
the  fact  that  It  was  not  maintained  of  the 
same  thickness  up  to  the  top  of  the  building, 
but  was  lightened  by  constructing  the  wall 
thinner  as  it  progressed  upwards  from  story 
to  story;  the  shaft  was  seven  stories  high, 
and  covered  at  the  top  with  a  skylight,  and  at 
the  place  where  the  elevator  stopped  at  the 
fourth  floor  there  was  a  space  in  the  rear  of 
the  platform  between  it  and  the  wall  of  the 
building  of  from  10^^  to  18  Inches,  as  ap- 
pears from  the  conflicting  testimony  upon 
that  subject  There  was  also  some  conflict 
in  the  testimony  of  the  witnesses  as  to  wheth- 
er the  light  In  the  elevator  car  was  sufficient, 
BO  that  the  opening  between  the  platform  and 
the  wall  of  the  building  could  be  readily  seen. 
The  elevator  was  supplied  with  a  rack  or  rail 
overhead  in  a  U  shape,  upon  which  the  meat 
was  bung,  and  on  the  ceiling  of  the  fourth 
floor  there  was  a  rail  corresponding  with 
that  In  the  elevator  car,  by  which  they  could 
shove  the  meat  hanging  upon  the  rail  in  tlie 
car  back  through  the  room  to  a  place  where 
It  was  weighed  and  receipted  for.  The  ele- 
vator was  operated  by  a  man  employed  for 
that  purpose.  After  the  elevator  stopped  at 
the  fourth  floor.  Gray  assisted  the  others  In 
shoving  the  meat  out  of  the  elevator  car. 
and  while  so  engaged  be  stepped  backward 
off  from  the  platform  of  the  car,  through  the 
bole  between  it  and  the  wall,  and  fell  down 
through  the  elevator  shaft  and  was  killed. 
Gray  was  a  stranger,  making  his  flrst  de- 
livery of  meat  to  the  defendant  All  of  the 
knowledge  that  he  appears  to  have  had  with 
reference  to  the  elevator  was  that  which  be 
derived  from  his  trip  up  to  give  notice  of 
the  arrival  of  the  meat  The  question  as  to 
whether  be  could  see  or  ought  to  have  seen 
the  open  space  between  the  car  and  the  wall 
at  the  fourth  floor  depended  to  some  extent 
ui)on  the  amount  of  light  at  that  place.  Some 
of  the  witnesses  described  It  as  very  dull, 
while  others  thought  it  was  quite  bright 
We  think  the  question  as  to  whether  he  saw 
or  ought  to  have  seen  the  open  space  was 
a  question  of  fact  for  the  jury.  As  to  oth- 
er conflict  between  the  witnesses  with  ref- 
erence to  the  breadth  of  the  space  between 
the  car  and  the  wall,  we  have  the  conceded 
fact,  admitted  by  all  of  the  witnesses  who 
were  present  that  it  was  large  enough  for 
this  man  to  fall  through,  and  he  appears  to 
have  been  of  the  height  of  about  5  feet  8 
inches,  weighing  150  pounds.  The  question 
Is  therefore  presented  as  to  whether  the  de- 
fendant was  negligent  in  maintaining  this 
elevator  In  such  a  condition.    The  contention 


of  the  defendant  is  that  the  elevator  was 
maintained  for  freight  only,  and  that  such  a 
notice  was  posted  over  the  door  and  that  it 
was  not  Intended  for  passengers.  It  ap- 
pears, however,  that  the  elevator  was  operat- 
ed by  a  man  in  the  employ  of  the  defendant ; 
that  he  took  Gray  np  K-n  his  arrival  with  the 
meat,  brought  him  back,  and  operated  the 
elevator  when  he  took  the  meat  and  the 
workmen  up.  It  further  appears  that  there 
was  some  evidence  given,  and  more  offered, 
tending  to  show  that  for  a  long  time  before  It 
had  been  customary  for  those  delivering 
freight  upon  the  fourth  floor  of  the  building 
to  use  this  elevator  in  taking  the  freight  up 
and  delivering  It,  without  objection  on  the 
part  of  the  defendant,  or  those  In  charge  of 
the  elevator,  that  It  was  not  intaided  for 
such  purirase;  but  this  evidence,  so  far  as 
taken,  was  stricken  out  by  the  court  upon  the 
motion  of  the  defendant's  counsel,  and  that 
which  was  offered  was  ruled  out  as  Incompe- 
tent and  not  material.  We  think  It  was 
quite  material  as  bearing  upon  the  negligence 
of  the  defendant.  If  the  defendant  had 
maintained  this  elevator  for  years  for  the 
purpose  of  carrying  passengers  or  those  who 
were  engaged  In  delivering  goods  upon  the 
different  floors  of  this  store,  leaving  an  open 
and  unprotected  space  between  the  platform 
and  the  wall  through  which  passengers  might 
fall,  it  would  tend  to  show  to  a  certain  ex- 
tent that  It  was  negligent  on  this  occasion  In 
permitting  the  decedent  to  enter  the  elevator 
car  by  the  person  In  charge  without  calling 
his  attention  to  the  dangerous  opening  on  the 
floor  upon  which  he  was  to  transact  his  busi- 
ness. It  is  true  that  It  did  not  distinctly  ap- 
pear that  Gray  knew  of  the  custom  which  the 
plaintiff  sought  to  prove,  and  yet  he  was  a 
stranger,  making  his  first  delivery  of  goods, 
and  he  must  have  been  advised,  to  some  ex- 
tent, of  the  way  in  which  goods  had  been  de- 
livered before,  for  he  drove  bis  wagon  to 
this  elevator,  then  went  to  the  fourth  floor 
to  give  notice,  and  again  ascended  with  the 
meat  and  the  employ^  who  had  helped  bim 
to  remove  the  meat  to  the  elevator  car,  pre- 
sumably to  attend  to  the  weighing  of  the 
meat  and  getting  his  receipt  therefor  at  the 
place  where  it  was  delivered.  Exceptions 
were  taken  by  the  plaintiff's  counsel  to  the 
exclusion  and  the  striking  out  of  this  evi- 
dence. We  think  the  court  erred  In  exclud- 
ing It,  and  that  In  determining  the  question 
as  to  whether  a  nonsiitt  was  warranted.  It 
should  be  treated  as  evidence  In  the  case. 
Again,  immediately  after  Gray  bad  fallen 
down  the  elevator  shaft,  a  policeman  upon 
the  beat  was  called,  and  be,  flnding  that  Gray 
was  already  dead,  had  the  body  sent  to  his 
police  station.  He  then,  within  20  minutes 
after  the  flnding  of  the  body,  as  he  tells  us. 
made  an  examination  of  the  elevator  car  at 
the  fourth  floor,  found  the  light  dull,  and  the 
space  between  the  platform  and  the  wall,  as 
near  as  he  could  estimate,  18  Inches  in 
breadth,  and'  that  the  floor  of  the  elevator 
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-was  greasy.  Objection  was  made  to  this, 
and  the  court  struck  it  out,  and  tbe  plaintiCt 
took  an  exception.  Afterwards  tbe  defend- 
ant was  permitted  to  proTe  by  Its  -wltnesscB 
that  tbe  floor  was  not  greasy.  We  think 
the  testimony  of  the  policeman  was  compe- 
tent It  is  true  be  was  not  speaking  of  the 
precise  moment  that  tbe  decedent  fell  from 
tbe  car,  but  it  was  within  a  very  few  min- 
utes thereafter.  It  was  as  soon  as  he  could 
arrange  to  have  tbe  body  taken  to  the  station 
bouse,  within  20  minutes  or  half  an  hour. 
It  was  not  claimed  that  tbe  condition  of  tbe 
floor  had  In  the  meantime  been  changed.  It 
was  not  so  remote  from  tbe  time  of  tbe  ac- 
cident as  to  make  It  Immaterial  or  incompe- 
tent. We  think  this  evidence  may  also  be 
considered  upon  the  question  as  to  whether 
there  should  have  been  a  nonsuit.  The  ques- 
tlon  as  to  whether  tbe  floor  was  greasy,  and 
as  to  whether  it  was  dark  in  the  elevator 
car,  or  the  light  dull,  bears  upon  the  question 
of  tbe  contributory  negligence  of  the  decedent 
and  the  evidence  with  reference  to  tbe  main- 
taining of  the  elevator  by  the  defendant  for 
tbe  use  of  persons  delivering  freight  or  goods 
upon  the  different  floors  of  the  store  bore 
upon  the  question  of  defendant's  negligence 
In  maintaining  It  In  tbe  condition  in  which 
it  was  on  this  occasion.  We  tbink  tbe  evi- 
dence presented  a  queston  of  fact  for  tbe 
Jury,  and  that  tbe  nonsuit  was  erroneously 
granted. 

The  Judgment  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  tbe 
event 

CUIXEN,  C.  J.,  and  GRAY,  VANN, 
WERNER,  WIIiLARD  BARTLBTT.  and 
CHASE,  JJ.,  concur. 

Judgment  reversed,  etc. 


(187  N.  T.  S47.) 

BRADSHAW  et  al.  v.  MUTUAL  LIFE  IN- 
SURANCB  COMPANY  OF  NEW  YORK. 

(Coort  of  Appeals  of  New  York.    Feb.  19,  1907.) 

Insubancb— Life  Pouot— Intebest  of  Bene- 

FIOIABT— TKSTAMENTABT  DISPOSITION. 

Laws  1840.  p.  59,  c.  80,  as  amended  by 
Laws  1858,  p.  306,  c  187,  Laws  1862,  p.  214, 
c.  70.  Laws  1866,  p.  1413.  c.  656,  Laws  1870, 
p.  612,  c  277,  and  Laws  1873,  p.  1234,  c.  821, 
provided  that  any  married  woman  mielit  cause 
the  life  of  her  husband  to  be  insured  for  her 
sole  use,  and  that,  in  case  of  her  surviving 
him,  the  insurance  should  be  payable  to  her, 
for  her  own  use,  free  from  the  claims  of  her 
hosband's  representativeg  or  creditors,  and  that, 
in  case  of  her  death  before  the  husband,  the 
insurance  might  be  made  payable  after  her 
death  to  her  children,  and  that  a  married 
woman  might,  in  case  she  had  no  child  or  chil- 
dren, dispose  of  the  policy  by  will.  Held,  that 
where  a  policy  was  payable  to  insured's  wife. 
'if  living,  in  conformity  with  the  statute,  and. 
if  not  living,  to  their  children,"  and  insured 
paid  the  premiums  on  the  policy,  where  the 
wife  died  childless  before  the  death  of  her  hus- 
band, she  had  no  interest  that  could  pass  by 
her  will,  as  the  statutes  refer  to  an  insurance 
contract  made  by  a  woman  on  the  life  of  her 
husband. 


Appeal  from  Supreme  Court,  Appellate 
Division,  Fourth  Department 

Action  by  William  A.  Bradsbaw  and  an> 
other,  as  executors  of  the  will  of  Robert  C. 
Bradsbaw,  deceased,  against  tbe  Mutual  Life 
Insurance  Company  of  New  York.  From  a 
Judgment  of  the  Appellate  Division  (95  N.  Y. 
Supp.  780),  affirming  a  Judgment  In  favor  of 
defendant,  plaintiffs  appeal  Reversed,  and 
new  trial  granted. 

On  tbe  16th  day  of  January,  1882,  on  tbe 
application  of  Robert  C.  Bradsbaw,  the  de- 
fendant Issued  to  him  a  policy  of  Insurance 
on  his  life,  by  which,  In  consideration  of  said 
application,  and  of  tbe  statements  made 
therein,  and  of  the  premiums  ^>ecifled  In  said 
policy,  tbe  defendant  promised  to  pay  "unto 
Oorrle  J.  Bradsbaw,  wife  of  Robert  C.  Brad- 
sbaw, of  Jamestown,  in  the  county  of  Chau- 
tauqua, state  of  New  York,  for  her  sole  use, 
if  living,  in  conformity  with  tbe  statute,  and, 
if  not  living,  to  their  children,  or  their  guard- 
ian for  their  use,"  the  amount  of  tbe  policy 
in  60  days  after  satisfactory  proof  of  tbe 
death  of  said  Robert  C.  Bradsbaw.  Robert 
C.  Bradsbaw  and  Corrle  J.  Bradsbaw  were 
husband  and  wife,  and  each  died  without 
ever  having  had  a  child.  Said  Rol>ert  C.  Brad- 
sbaw paid  tbe  premiums  on  said  policy  until 
his  death,  which  occurred  on  the  19th  day 
of  April,  1901.  Said  policy  of  Insurance  was 
never  delivered  to  or  in  tbe  possession  of 
said  Corrle  J.  Bradsbaw,  but  was  retained 
by  said  Robert  C.  Bradsbaw,  and  was  found 
in  bis  possession  at  the  time  of  bis  death. 
Corrle  J.  Bradsbaw  died  on  the  3d  day  of 
July,  1896,  leaving  a  will  which  has  since 
been  duly  admitted  to  probate.  After  her 
death  said  Robert  C.  Bradsbaw  wrote  the 
defendant,  stating  that  Corrle  J.  Bradsbaw 
named  In  said  policy  was  dead,  and  that  he 
desired  the  policy  made  payable  to  his  estate. 
Affidavits  were  prepared  by  a  general  agent 
of  the  defendant,  which  were  forwarded  to 
tbe  said  Robert  O.  Bradsbaw  to  be  signed 
by  him,  and  they  were  signed  and  sworn  to 
by  him  as  requested,  In  which  affidavits  tbe 
number,  date,  and  amoimt  of  the  policy  were 
stated,  and  It  was  further  therein  stated 
that  said  Corrle  J.  Bradsbaw  left  a  will  wblcb 
had  been  duly  probated,  and  that  she  owed 
no  debts,  wblcb  statements  were  true.  Sul)- 
sequently,  and  on  the  6tb  day  of  September, 
1896,  said  general  agent,  with  full  authority 
of  the  defendant  wrote  said  Robert  C.  Brad- 
sbaw and  referring  to  the  prior  correspond- 
ence said:  "You  filed  tbe  affidavit  of  the 
death  of  Mrs.  Bradsbaw,  which  Is  all  that 
Is  necessary  to  do  In  the  matter.  The  records 
of  tbe  company  will  show  tbe  fact,  and  your 
policy  has  been  made  payable  to  your  estate." 
The  policy  was  not  In  fact  made  payable  to 
bis  estate.  Robert  C.  Bradshaw  left  a  will, 
wblcb  has  been  duly  admitted  to  probate,  and 
the  plaintiffs  have  been  duly  appointed  ex- 
ecutors of  said  will.  This  action  Is  brought 
by  them  against  the  defendant  to  recover  tbe 
amount  of  said  policy.    Tbe  only  reason  al- 
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leged  or  claimed  why  tbe  plaintiffs  should 
not  recover  in  this  action  is  that  said  policy 
from  the  time  of  its  execution  and  delivery 
became  the  property  of  Corrle  J.  Bradshaw, 
and  passed  to  her  residuary  legatees  under 
her  will  upon  her  death.  Said  policy  Is  not 
speclflcally  given  by  her  will,  but  her  said 
will  contains  a  general  residuary  clause. 
The  trial  court  held  in  accordance  with  the 
claim  of  the  defendant,  but  rendered  Judg- 
ment in  favor  of  the  plaintiffs  for  $91,  being 
the  amount  of  the  premiums  paid  by  Robert 
O.  Bradshaw  from  September  6,  1896,  the 
date  of  said  letter,  to  the  time  of  his  death. 
An  appeal  was  taken  by  the' plaintiffs  to  the 
Appellate  Division,  where  the  Judgment  of 
the  trial  court  was  affirmed,  from  which 
Judgment  of  affirmance  an  appeal  is  taken  to 
this  court 

A.  0.  Wade,  for  appellants.  Charles  E. 
Hotchktss,  for  respondent 

CHASE,  J.  (after  stating  the  facts).  The 
policy  was  tbe  contract  of  Robert  C.  Brad- 
shaw with  the  defendant  Both  Robert  C. 
Bradshaw  and  the  defendant  being  compe- 
tent to  contract  were  free  to  make  such  con- 
tract as  they  could  agree  upon.  Insurance, 
like  other  contracts,  should  be  interpreted  t« 
carry  out  the  intention  of  the  parties,  giving 
tbe  language  employed  Its  common  and  ordi- 
nary meaning.  U  the  policy  bad  been  made 
payable  to  Corrle  J.  Bradshaw  in  case  she 
survived  her  husband,  and  in  case  she  did 
not  survive  her  husband  then  to  the  children 
of  said  Corrle  J.  and  Robert  C.  Bradshaw, 
or  In  case  said  Corrle  J.  Bradshaw  should 
not  survive  her  husband  and  she  should  not 
leave  a  child  or  children  her  surviving,  then 
to  the  executor  or  administrator  of  said  Cor- 
rie  J.  Bradshaw,  tbe  contract  wouia  not  only 
have  been  enforceable,  but  the  intention  of 
the  parties  in  case  Corrle  J.  Bradshaw  did 
not  survive  her  husband  and  did  not  leave  a 
child  or  children  her  surviving  would  have 
been  clear,  and  it  would  not  have  required  Ju- 
dicial interpretation.  If,  on  the  other  hand, 
tbe  policy  had  provided  that  If  Corrle  J.  Brad- 
shaw should  not  survive  her  husband  and 
she  should  not  leave  a  child  or  children  her 
surviving,  then  to  the  executor  or  adminis- 
trator of  said  Robert  C.  Bradshaw,  the  con- 
tract would  have  been  equally  clear  and  en- 
forceable. Language  was  used  in  the  policy 
about  the  meaning  of  which  the  parties  to 
this  action  are  In  dispute,  and  about  which 
tbe  defendant  has  apparently  become  doubt- 
ful since  the  correspondence  with  tbe  insured 
in  his  lifetime.  It  Is  conceded  that,  had  said 
Corrle  J.  Bradshaw  been  living  at  the  death 
of  Robert  C.  Bradshaw,  tbe  policy  would  have 
been  payable  to  her,  for  her  sole  use,  in  con- 
formity with  the  statute.  It  is  also  conceded 
that  if  Corrle  J.  Bradshaw  had  left  children 
of  her  marriage  with  said  Robert  O.  Brad- 
shaw, the  proceeds  of  the  policy  would  have 
been  payable  to  such  children,  or  their  guard- 
ian for  their  use.    Corrle  J.  Bradshaw  having 


died  before  her  husband  without  leaving  a 
child  or  cblldren  her  surviving,  where  in 
the  policy  does  it  appear  that  the  proceeds 
thereof  would  pass  by  her  will? 

There  Is  no  language  In  the  policy  which  in 
itself  exi^esses  any  such  intention  of  tbe 
parties.  It  is  claimed  by  the  defendant  that 
it  Is  included  within  tbe  provisions  of  the 
policy  making  it  payable  to  Corrle  J.  Brad- 
shaw, for  her  sole  use.  if  living  "In  conformity 
witb  tbe  statute."  This  makes  it  necessary 
for  us  to  look  at  the  statutes  to  see  If  there  is 
anything  therein  that  compels  a  construction 
which  would  seem  to  be  contrary  to  the  ordi- 
nary meaning  of  the  language  used.  Chapter 
80,  p.  59,  of  the  Laws  of  1840,  made  it  lawful 
"tor  any  married  woman,  by  herself,  and  in 
her  name,  or  in  tbe  name  of  any  third  per- 
son, with  bis  assent,  as  her  trustee,  to  cause 
to  be  Insured,  for  her  sole  use,  the  life  of  her 
husband."  And  it  provided  that  In  case  of 
her  surviving  her  husband,  the  amount  of  tbe 
Insurance  "shall  be  payable  to  her,  to  and  for 
her  own  use,  free  from  the  claims  of  the  rep- 
resentatives of  her  husband,  or  of  any  of  bis 
creditors."  except  where  the  amount  of  the 
annual  premium  exceeds  a  sum  stated.  Tbe 
act  also  provided  that  "In  case  of  tbe  death 
of  the  wife,  before  the  decease  of  her  hus- 
band, the  amount  of  the  Insurance  may  be 
made  payable  after  her  death  to  her  children 
for  their  use,  and  to  their  guardian,  if  under 
age."  Chapter  187, ,  p.  300,  of  the  Laws  of 
1858,  \?,  with  the  exception  of  certain  verbal 
changes  that  are  not  now  Important  the  same 
as  chapter  80,  p.  59,  of  the  Laws  of  1840. 
This  court.  In  Eadle  v.  Sllmmon,  26  N.  T. 
9, 17,  82  Am.  Dec.  393,  stated  the  reasons  and 
purposes  of  such  statutes.  From  the  opinion 
we  quote  as  follows :  "By  the  common  law  a 
person  could  Insure  his  own  life  for  any  sum 
for  which  he  might  choose  to  pay  the  prem- 
ium, and  which  the  Insurers  would  engage  to 
Insure ;  but  If  one  desired  to  Insure  the  life 
of  another,  be  could  only  insure  the  Interest 
which  he  had  in  such  other  life.  If  he  under- 
took to  insure  a  g^oss  sum,  and  tbe  cimtract 
was  not  susceptible  of  a  construction  which 
would  limit  the  recovery  to  the  actual  dam- 
ages sustained,  the  contract  would  be  void 
under  the  statutes  against  t)ettlng  and  gam- 
ing. This  principle  the  Legislature  by  tbe  act 
of  1840  (Laws  1840,  p.  59,  c.  80)  relaxed  in 
re^)ect  to  Insurance  as  effected  by  a  married 
woman  for  any  sum  which  she  and  tbe  in- 
surance company  might  see  fit  to  contract  for. 
It  was  provided  that,  in  the  case  of  her  sur- 
viving her  husband,  tbe  amount  payable  by 
the  terms  of  the  policy  should  be  payable 
to  her  for  her  own  use,  free  from  all  claims 
of  the  representatives  of  her  husband  or  of 
his  creditors.  There  is  another  feature  In  the 
act  which  shows  that  It  was  an  enabling,  and 
not  a  declaratory,  provision.  By  tbe  general 
rules  of  law  a  policy  on  the  life  of  one  sus- 
taining only  a  domestic  relationship  to  tbe 
Insured  would  become  Inoperative  by  tbe 
death  of  such  Insured  In  tbe  lifetime  of 
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cestm  que  vie,  or,  if  It  could  be  considered  as 
exiartlng  for  any  purpose  after  that  event,  it 
would  be  for  the  benefit  of  the  personal  rep- 
resentatlres  of  the  Insured;  but  by  this  act 
the  contract  may  be  continued  In  favor  of  the 
children  of  the  insured  wife  after  her  death. 
These  features  distinguish  this  case  from 
that  of  an  ordinary  chose  In  action  belonging 
to  a  married  woman  as  her  separate  estate. 
The  provision  is  si)eclal  and  peculiar,  and 
looks  to  a  provision  for  a  state  of  widowhood 
and  for  orphan  children;  and  It  would  be  a 
violation  of  the  spirit  of  the  provision  to 
bold  that  a  wife.  Insured  under  this  act,  could 
sell  or  traflSc  with  her  policy  as  though  it 
were  realized  personal  propvty  or  an  ordi- 
nary security  for  money." 

Changes  were  made  In  these  acts  by  chap- 
ter 70,  p.  214,  of  the  Laws  of  1862,  chapter 
656.  p.  141S,  of  the  Laws  of  1886,  chapter  277, 
p.  612,  of  the  Laws  of  1870,  and  chapter  821, 
p.  1234,  of  the  Laws  of  1878.  And  when  the 
policy  in  question  was  given  the  statutory 
aotborlty  of  a  married  woman  to  insure  the 
life  of  her  husband  for  her  sole  use,  so  far 
as  now  material,  remained  the  same  as  stated 
In  said  chapter  80,  p.  69,  of  the  Laws  of  1840, 
and  the  act  as  amended  theu  provided  that 
the  policy  "shall  be  payable  to  her,  to  and 
for  her  own  use,  free  from  the  claims  of  the 
representatives  of  the  husband,  or  of  any  of 
his  creditors,  or  any  party  or  parties  claim- 
ing by,  through  or  under  him."  Laws  1870, 
p.  612,  c.  277,  i  1.  And  the  second  section  of 
the  act  provided  that  "any  policy  in  favor  of  a 
married  woman,  or  of  her  and  her  children,  or 
assigned  in  her,  or  In  her  and  their  favor,  on 
written  request  of  said  married  woman, 
•  •  •  may  be  surrendered  to  and  purchas- 
ed by  the  company  issuing  the  same  in  the 
same  manner  as  any  other  policy.  And  such 
married  woman  may,  in  case  she  have  no 
child  or  children  bom  of  her  body,  or  any  is- 
sue of  any  child  or  children  bom  of  her  body, 
dispose  of  such  policy  in  and  by  a  last  will 
and  testament,  or  any  instrument  in  the 
nature  of  a  last  will  and  testament  •  •  * 
which  disposition  lawfully  made  shall  invest 
the  person  or  persons  to  whom  such  policy 
shall  have  been  so  bequeathed,  or  granted  and 
conveyed,  with  the  same  rights  In  respect 
thereto  as  such  married  woman  would  have 
bad  in  case  she  survived  the  person  on  whose 
life  such  policy  was  issued.  •  •  •  "  Laws 
1873,  p.  1285,  c.  821,  {  2.  All  of  tbese  acts  In 
terms  relate  to  insurance  on  the  life  of  a  hus- 
band when  taken  by  the  wife  in  her  name, 
or  In  the  name  of  a  third  person  with  his  as- 
sent as  her  trustee  for  her  sole  use.  All 
of  these  acts  were  repealed  with  the  passage 
of  Domestic  Relations  Law,  Laws  1806,  p. 
221,  c.  272,  and  the  substance  of  the  several 
acts  was  codified,  restated,  and  somewhat 
modified  by  section  22  of  said  domestic  rela- 
tions law.  Said  section  22  of  the  domestic 
relations  law  also  provides:  "A  policy  of  in- 
surance on  the  life  of  any  person  for  the  bene- 
fit of  a  married  woman,  is  also  assignable 


and  may  be  surrendered  to  the*  company  is- 
suing the  same,  by  ber,  or  her  legal  repre- 
sentative, with  the  written  consent  of  the  as- 
sured." This  was  In  part  taken  from  chapter 
248,  p.  326,  of  the  Laws  of  1870  which  last 
act  was  also  repealed  with  the  passage  of 
said  domestic  relations  law. 

It  will  be  seen,  therefore,  that  the  statutes 
authorize  a  married  woman  to  enter  Into  a 
contract  with  an  Insurance  company  for  In- 
surance in  her  name,  or  in  the  name  of  a 
third  person  with  his  assent  as  her  trustee, 
on  the  life  of  her  husband,  and  they  also 
recognize  that  insurance  may  be  taken  by  a 
person  on  bis  own  life  for  the  benefit  of  a 
married  woman.  It  is  an  insurance  contract 
of  the  former  class  tbat  is  referred  to  in  the 
statutes  that  we  have  quoted  giving  a  mar- 
ried woman  power  to  dispose  by  will  of  such 
policy  of  insurance.  The  right  to  dispose  of 
Insurance  by  will  is  based  upon  the  vested 
Interest  which  the  wife  has  In  the  Insurance. 
The  statutes  providing  that  Insurance  taken 
by  a  wife  on  the  life  of  ber  husband  may  be 
made  payable  after  her  death  to  her  children 
for  their  use,  and  to  their  guardian  if  under 
age,  is  permissive,  and  when  a  policy  la  so 
made  payable  It  is  a  contingent  limitation  up- 
on the  married  woman's  absolute  title  to  the 
proceeds  of  the  policy  trbicb  has  resulted 
from  her  Individual  contract  Corrie  J.  Brad- 
sbaw's  interest  In  the  policy  in  question  was 
never  absolute,  but  contingent.  She  did  not 
have  an  unconditional  assignable  interest  in 
the  policy.  The  sole  condition  upon  which 
the  policy  was  ever  to  become  payable  to  her, 
or  through  her,  was  that  she  survive  her  hus- 
band. In  the  policy  under  consideration  the 
use  of  the  words  "In  conformity  with  the 
statute"  Is  necessarily  related  to  the  receipt 
of  the  proceeds  of  the  policy  in  the  lifetime 
of  Corrie  J.  Bradsbaw  and  of  her  holding  the 
salue  free  from  the  claims  of  the  representa- 
tives of  the  husband  or  any  of  his  creditors  or 
any  party  or  parties  claiming  by,  through,  or 
under  him.  By  the  statute  In  force  when  the 
policy  was  given  a  married  woman  who  had 
no  child  or  children  could  dispose  by  will  of 
a  policy  which  is  governed  by  said  statutes 
and  is  payable  "In  favor  of  a  married  woman, 
or  of  ber  and  her  children,  or  assigned  in  her, 
or  In  her  or  their,  favor,  on  written  request 
of  said  married  woman."  The  difficulty  with 
the  defendant's  position  Is  that  the  policy  In 
question  does  not  come  within  the  terms  of 
the  statute  authorizing  a  married  woman  to 
dispose  of  such  policy  by  will,  and  tbat  the 
language  of  the  policy  shows  that  Corrie  J. 
Bradshaw's  Interest  In  the  policy  was  wholly 
dependent  upon  ber  surviving  her  husband. 

Most  of  the  authorities  mentioned  in  the 
prevailing  opinion  of  the  Appellate  Division 
on  the  decision  of  the  appeal  in  that  court 
(109  App.  DIv.  375,  95  N.  X.  Supp.  780).  and 
which  are  relied  upon  by  the  respondent  in 
thi3  appeal,  are  referred  to,  and  satisfactorily 
explained  and  distinguished  from  this  case, 
in  the  dissenting  opinion  therein.    That  the 
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Interest  of  tf  married  woman  In  a  policy  of 
insurance,  even  If  construed  under  the  stat- 
utes, is  subject  to  sncli  limitations  as  are 
contained  in  tlie  policy  is  held  in  U.  S.  Trust 
Co.  V.  Mutual  Ben.  Life  Ins.  Co.,  115  N.  X. 
152,  21  N.  a  1025,  Walsh  v.  Mut.  L.  Ins.  Co., 
133  N.  Y.  408,  31  N.  E.  228,  28  Am.  St.  Rep. 
651.  and  Fidelity  Trust  Co.  v.  Marshall,  178 
N.  T.  468,  71  N.  E.  8.  Corrie  J.  Bradshaw, 
having  died  before  the  insured,  bad  no  inter- 
est in  the  policy  that  survived  her  death. 

The  Judgment  should  be  reversed,  and  a 
new  trial  granted  with  costs  to  abide  the 
event 

CULLEN,  a  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  VANN,  and  WEJRNER,  JJ.,  con- 
«r.    HISCOCK,  J.,  not  sitting. 

JudgmHit  reversed,  etc. 


(187  N.  Y.  382) 

RENDB  V.  NEW  YORK  &  T.  S.  S.  CO. 
(Court  of  Appeals  of  New  York.    Feb.  19, 1907.) 

1.  Mastsb  and  Sebvart— Irjtbt  to  SSatVANT 
—Appliances— Nbougence. 

A  shutter  used  to  cover  a  portliole  in  a  ship 
was  open  wlien  an  employ^  attempted  to  ko 
through  it.  The  shutter  fell  on  him.  It  miglit 
have  been  so  placed  that,  if  left  unfastened, 
its  fall  would  be  anticipated,  or  it  might  have 
been  thrown  back  so  far  as  to  render  its  fall 
impossible,  unless  by  a  violent  disturbance. 
Held,  that  proof  of  the  happening  of  the  acci- 
dent was  not  evidence  of  the  negligence  of  the 
employer  in  failing  to  fasten  the  shutter. 

[E3d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {  881.] 

2.  Sake— CoNTBiBirroBT  Neolioence. 

The  sliutter  and  its  lack  of  fastening  were 
plainly  visible,  and  the  emploj^O  was  a  regular 
employe.  Held  that,  if  the  position  of  the  shut- 
ter indicated  that  it  would  fall  if  not  fastened, 
the  employe  was  guilty  of  contributory  negli- 
gence. In  not  taking  some  precaution  to  keep 
the  shutter  in  place. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {§  723-742.] 

8.  Same  —  Neolioence  —  Detail  of  Wobk  — 
Delegation  of  Masteb. 

The  fastening  of  a  porthole  shutter,  when 
open,  so  that  it  will  not  fall,  is  a  detail  which 
the  employer  may  delegate  to  a  subordinate, 
unless  the  shutter  requires  some  special  kind  of 
fastening,  which  cannot  be  safely  intrusted  to 
those  having  occasion  to  use  it. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department 

Action  by  Domenico  Bende,  administrator 
of  Ouisseppe  Rende,  deceased,  against  the 
New  York  &  Texas  Steamship  Company. 
From  a  judgment  of  the  Appellate  Division 
(98  N.  Y.  Supp.  1111),  affirming  by  divided 
court  the  judgment  entered  on  a  verdict  in 
favor  of  plaintiff,  and  from  an  order  affirm- 
ing an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.  Judgment  revers- 
ed, and  new  trial  ordered. 

Frank  V.  Johnson,  for  appellant  Nelson 
Ik  Keacb  and  Achille  J.  Oisbel,  for  re- 
gpondent 


WERNER,  J.  The  defendant  Is  a  corpo- 
ration which  owns  and  operates  a  fleet  of 
ocean-going  steamships,  and  the  plalntifTs 
Intestate  was  ore  of  a  gang  of  men  who  had 
been  for  a  number  of  years  employed  by  the 
defendant  in  the  coaling  of  Its  ships.  On  the 
13th  day  of  December,  1902,  one  of  the  de- 
fendant's steamships,  called  the  "Neucee," 
was  taking  on  coal  from  a  canal  boat  moored 
alongside  at  the  foot  of  Pier  20  in  the  East 
river.  On  the  side  of  the  ship  toward  the 
canal  barge  there  were  several  portholes,  one 
of  which  was  used  by  the  men  employed  in 
the  transfer  of  the  coal  as  a  passageway  be- 
tween the  two  vessels.  This  porthole  was  a 
nearly  square  aperture,  about  20  by  24  inch- 
es in  size,  which,  when  closed,  was  covered 
by  an  Iron  shutter  weighing  about  120  pounds 
and  bung  from  hinges  at  the  top.  On  the 
morning  in  question  the  deceased  had  been 
working  on  the  inside  of  the  ship  for  about 
an  hour  and  a  half,  when  he  was  directed 
by  the  foreman  to  go  over  to  the  barge, 
where  some  of  the  men  were  missing.  When 
be  bad  finished  the  work  which  he  bad  been 
directed  there  to  do,  he  started  tt>  return  to 
the  ship  through  the  porthole  which  be  had 
used  in  leaving  it  According  to  the  evidence 
of  a  fellow  workman,  the  deceased  had  sup- 
ported himself  by  his  hands  in  such  fashion 
as  to  swing  his  feet  and  the  lower  part  of 
his  body  into  the  porthole,  leaving  bis  head 
and  shoulders  still  on  the  outside,  when  the 
iron  shutter  came  down  with  such  force  as 
to  fracture  his  skull,  from  the  effects  of 
which  he  died. 

This  action  was  brought  to  recover  damages 
for  bis  death,  and  the  plaintiff's  side  of  the 
case  proceeded  upon  the  theory  that  this 
porthole  was  a  part  of  the  place  in  and  about 
which  the  deceased  was  required  to  perform 
his  work,  and  which  it  wag  the  master's 
duty,  to  keep  as  safe  as  possible  by  the  exer- 
cise of  reasonable  care  and  dilig«tce.  As 
bearing  upon  the  defendant's  alleged  negli- 
gence in  this  regard,  the  plaintiff's  evidence 
tended  to  show  that  the  door  or  shutter  was 
open  when  the  deceased  attempted  to  go 
through  the  porthole,  that  there  was  nothing 
attached  to  It,  and  that  it  was  not  fastened  in 
any  way.  The  defense  took  the  ground  that, 
even  if  the  door  or  shutter  had  been  wide 
open  and  unfastened,  the  alleged  fault  or  neg- 
lect In  this  behalf  related  to  a  mere  detail  of 
the  work,  for  which  the  defendant  was  not 
responsible.  Evidence  was  adduced  in  sup- 
port of  this  latter  aspect  of  the  case;  but 
that  need  not  be  referred  to,  since  our  con- 
sideration of  the  questions  involved  Is  cir- 
cumscribed by  the  rule  that  the  plaintiff  Is 
entitled  to  the  benefit  of  all  the  most  favor- 
able Inferences  deducible  from  the  testimony 
of  his  own  witnesses. 

Looking  at  the  case  from  that  angle,  and 
assuming  for  the  moment  that  the  only  ques- 
tion it  presents  is  whether  the  master  fail- 
ed In  its  duty  to  provide  its  servant  with  a 
reasonably  safe  and  proper  place  In  which 
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to  work,  we  can  find  in  the  record  no  evi- 
dence from  wliicti  it  can  l>e  inferred  wltli 
anytliing  like  approximate  certainty  ttiat  tbe 
defendant  was  guilty  of  any  negligence. 
This  heavy  sliutter  was  open,  It  is  true,  and 
was  not  fastened  by  rope  or  otlierwise.  It 
fell  upon  the  deceased  and  caused  his  death. 
We  are  not  informed  as  to  the  cause  of  its 
fall;  neither  do  we  Iinow  whether  its  posi- 
tion and  condition  were  such  as  to  charge 
tbe  master  with  notice  that,  if  left  unfasten- 
ed. Its  fall  would  be  imminent.  Whether  a 
shutter,  operated  as  this  one  was,  would 
have  a  tendency  to  remain  open,  or  to  fall 
and  close,  would  seem  to  depend  entirely 
upon  the  simple  law  of  gravity.  It  might  l>e 
placed  80  that,  if  left  unfastened,  its  fall 
would  be  anticipated  by  observing  and  In- 
telligent men.  On  the  other  hand,  it  might 
be  thrown  back  so  far  as  to  render  its  fall 
Impossible  unless,  by  a  violent  disturbance 
of  the  water  or  otherwise,  the  ship  were 
thrown  so  far  over  on  her  side  as  to  change 
the  center  of  gravity.  In  the  one  case,  there 
would  be  the  obvious  necessity  for  some  kind 
of  a  fastening;  and  in  the  other,  it  might 
not  be  suggested  even  to  the  most  prudent 
of  men.  In  such  a  situation,  mere  proof 
that  an  accident  has  happened  is  not  evi- 
dence of  a  master's  negligence;  for  he  Is  not 
an  Insurer,  and  is  only  liable  for  the  exercise 
of  reasonable  care  and  prudence. 

What  has  been  said  upon  the  question 
whether  there  was  proof  of  the  defendant's 
negligence  is,  in  one  respect,  quite  as  perti- 
nent to  the  issue  of  the  Intestate's  freedom 
from  contributory  negligence.  If  tbe  posi- 
tion of  the  sbutter  was  such  as  to  suggest 
no  possibility  of  its  falling,  then  there  could, 
of  course,  be  no  inference  of  contributory 
negligence  against  the  intestate  from  his  use 
of  the  porthole  as  a  passageway.  If,  bow- 
ever,  its  position  clearly  Indicated  that  it 
would  fall  if  not  fastened,  then  the  intestate 
was  negligent  in  going  through  the  porthole 
without  taking  some  precaution  to  keep  tbe 
sbutter  in  its  place.  The  evidence  upon  this 
feature  of  the  case,  although  very  meager, 
is  against  the  plaintiff;  for  his  witnesses 
testified  that  the  door  and  its  lack  of  fasten- 
ing were  plainly  visible  from  the  barge.  It 
was  wbile  the  deceased  was  returning  from 
tbe  barge  to  the  ship  that  he  met  with  this 
accident  and  as  he  was  not  an  itinerant 
stevedore,  but  a  regular  employe  of  the  de- 
fendant, the  presumption  is  that  he  was  fa- 
miliar with  the  construction  of  the  ship  and 
saw  tbe  position  and  condition  of  the  shut- 
ter. If  he  took  the  chance  of  going  tbrough 
a  place  that  was  obviously  dangerous,  he 
was  guilty  of  contributory  negligence;  and 
tills  would  bar  the  plaintiff's  recovery,  even 
If  the  defendant's  negligence  had  been  estab- 
lished or  were  conceded. 

While  a  decision  adverse  to  the  plaintiff 
upon  either  of  tbe  two  questions  we  have 
discussed  must  necessarily  result  in  a  re- 
versal of  tlie  Judgment  recovered  by  him  and 


affirmed  by  the  Appellate  Division,  the  plain- 
tiff is  yet  entitled  to  a  new  trial,  and,  if  he 
elects  to  take  It,  he  may  possibly  strengthen 
bis  case;  but  he  will  still  be  confronted  by 
the  question  whether  the  failure  to  properly 
fasten  this  sbutter  was  the  neglect  of  a  duty 
which  rested  upon  the  master,  or  whether 
it  was  merely  a  detail  of  the  work,  involving 
the  negligence  of  some  one  who  stood  in  the 
relation  of  a  fellow  servant  to  the  Intestate. 
In  view  of  the  paucity  of  the  evidence  in  the 
record  l>efore  us,  it  Is  impossible  to  decide 
that  question  upon  this  appeal.  Viewing  it 
in  tbe  light  of  the  rule  that  the  master's  duty 
and  responsibility  are  determined  by  tbe 
character  of  tbe  act  upon  the  commission  or 
omission  of  which  the  charge  of  negligence 
is  predicated,  rather  than  upon  the  grade  or 
title  of  a  particular  employ^  through  whose 
Immediate  default  an  Injury  befalls  one  of 
his  co-employ<5s,  all  that  we  can  now  proper- 
ly say  is  that  the  fastening  of  an  ordinary 
door  or  shutter,  so  that  It  will  not  fall  or 
swing,  would  seem  to  be  a  detail  which  the 
master  may  delegate  to  a  subordinate.  This 
is  a  broad  generalization,  but  no  more  definite 
statement  can  be  made  upon  the  nebulous 
evidence  before  us.  Conceding  all  that  the 
learned  counsel  for  the  respondent  argues  as 
to  tbe  distinction  between  the  rule  relating 
to  the  master's  duty  to  provide  a  safe  place 
for  his  servants,  and  tbe  less  rigid  rule 
governing  bis  duty  to  furnish  tools  and  ap- 
pliances, tbe  fact  remains  that  there  is  noth- 
ing In  the  evidence  to  show  that  there  was 
anything  in  the  character  or  condition  of  tbe 
place  where  tbe  deceased  was  at  work,  or  in 
tbe  use  to  which  it  was  put,  to  indicate  that 
the  defendant  bad  failed  In  the  performance 
of  any  duty  to  its  employ^  that  ordinary 
prudence  and  care  could  have  suggested  to 
any  master  similarly  situated.  If  this  sbut- 
ter was  anything  more  or  different  than  any 
Iron  door  swinging  upward  and  downward, 
and  required  some  special  Idnd  of  fastening 
which  could  not  be  safely  intrusted  to  those 
having  occasion  to  use  it,  that  fact  was  not 
shown. 

The  Judgment  herein  should  be  reversed, 
and  a  new  trial  had,  with  costs  to  abide  the 
event 

CULLEN,  C.  J.,  and  HAIGHT  an«V 
CHASE,  JJ.,  concur.  GRAY,  VANN,  and 
WILLARD  BARTLETT,  JJ.,  concur  in  result 

Judgment  reversed,  etc. 

(187  N.   Y.  355) 

EBLLOGO  et  at.  v.  BURDICK  et  at 

(Court  of  Appeals  of  New  York.    Feb.  19, 1907.) 

Wills— PowEB  in  Tbust— Invalid  Appoint- 
ment OF  GUABDIANS. 

Though  appointment  by  will  of  Kuardians 
of  testator's  minor  children  is  void,  his  wife 
survivini;  him.  yet  tbe  attempt  to  bo  appoint 
guardians  of  their  estates,  with  the  direction 
Uiat  all  funds  belonging  to  them  shall  be  re- 
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celved.  beld,  and  oaid  out  by  such  persons  joint- 
ly as  such  Kuardians.  creates  a  valid  power  in 
trust,  during  the  minority  of  the  children,  as 
to  the  property  Kiven  them. 

Edward  T.  Bartlett  and  Werner,  JJ„  dissent- 
ing. 

Appeal  from  Supreme  Court,  Appellate 
Division,  Fourth  Department. 

Action  .by  Augustus  B.  Kellogg  and  an- 
other, as  executors  of  Edwin  L.  Burdlck,  de- 
ceased, against  Alice  H.  Burdlck  and  others. 
From  a  judgment  of  the  Appellate  DlTlslon 
(96  N.  Y.  Supp.  965, 110  App.  Dlv.  472),  plain- 
tiffs appeal.    Reversed,  with  directions. 

Appeal  from  so  much  of  the  judgment  of 
the  Appellate  Division,  Fourth  Department, 
as  affirms  a  final  decree  of  the  Surrogate's 
Court  of  Erie  county,  entered  upon  the  judi- 
cial settlement  of  the  accounts  of  the  execu- 
tors of  the  last  will  and  testament  of  Edwin 
L.  Burdlck,  deceased,  adjudging  that  the 
fourth  paragraph  of  bis  will  is  null  and  void, 
and  that  no  trust  powers  or  powers  In  trust 
or  powers  of  management  were  bestowed  or 
authorized  by  said  will  upon  the  executors 
as  executors,  trustees,  or  otherwise ;  and  far- 
ther adjudging  that  said  executors  pay  over 
to  Alice  H.  Burdlck,  as  guardian  of  her  three 
infant  daughters,  the  balance  of  funds  re- 
maining in  their  hands  belonging  to  said  In- 
fants, amounting  to  $32,381.23.  Edwin  L. 
Burdlck  died  In  the  city  of  Buffalo,  February 
27,  1903,  leaving  bis  widow,  Alice  H.  Bur- 
dlck, and  three  daughtera  All  of  the  chil- 
dren are  minors.  By  the  first  and  second 
subdivisions  of  bis  will  the  testator  provided 
for  the  payment  of  debts  and  funeral  expens- 
es and  several  specific  legacies.  The  remain- 
der of  the  win  is  as  follows:  "Third.  I  give, 
devise  and  bequeath  all  the  rest,  residue  and 
remainder  of  my  estate,  both  real  and  per- 
sonal, of  every  description,  to  my  three  chil- 
dren [naming  them],  to  be  divided  equally  be- 
tween them,  share  and  share  alike,  and  In 
case  either  of  my  said  children  shall  die  be- 
fore the  age  of  twenty-one,  I  direct  that  the 
share  of  her  so  dying  shall  be  equally  divided 
between  the  surviving  children,  share  and 
share  alike.  Fourth.  I  nominate  and  appoint 
Charles  S.  Parke  and  Elsley  Tucker  to  '"e 
guardians  of  the  persons  of  my  three  chil- 
dren, and  Augustas  B.  Kellogg,  George  H. 
Dtmston  and  George  C.  Miller  to  be  the  gen- 
eral guardians  of  the  estates  of  each  of  my 
three  children,  and  I  direct  that  all  funds 
and  securities  t)elonglng  to  each  of  my  chil- 
dren shall  be  received,  held  and  paid  out  by 
them  jointly  as  such  guardians.  Fifth.  [Tes- 
tator nominates  and  appoints  said  Kellogg, 
Durston,  and  Miller  executors.]  Sixth.  I  au- 
thorize and  empower  my  said  executors  to 
sell  and  dispose  of  at  public  or  private  sale 
and  at  such  times  and  In  such  manner  and 
for  such  sums  as  to  them,  in  the  exercise  of 
their  t>est  judgment,  may  seem  most  expedi- 
ent, and  to  convey  all  or  any  part  of  my  real 
estate  or  personal  estate,  and  to  continue 
and  carry  on,  or  close  out  and  wind  up,  my 


interest  In  the  various  business  enterprlsea  in 
which  I  may  be  engaged,  as  to  them  ma/ 
seem  best  and  most  expedient  for  all  parties 
concerned.  Seventh.  I  hereby  revoke  all  for- 
mer wills  by  me  made." 

George  C.  Miller,  for  appellants.  Frede- 
rick B.  Hartzell,  for  respondenta 

CULLEN,  C.  J.  (after  stating  the  facts). 
By  the  will  of  Edwin  L.  Burdlck,  deceased, 
he  provided:  "Fourth:  I  nominate  and  ap- 
point Charles  S.  Parke  and  Rlsley  Tncter 
to  be  guardians  of  the  persons  of  my  three 
children,  and  Augustus  B.  Kellogg,  George  H. 
Dunston  and  George  C  Miller  to  be  the  joint 
guardians  of  the  estates  of  each  of  my  three 
children,  and  I  direct  that  all  funds  and  se- 
curities belonging  to  each  of  my  children 
shall  l>e  received,  held  and  paid  out  by  them 
jointly  as  snch  guardians."  The  testator  left 
him  surviving  three  daughters,  all  infants, 
and  a  widow,  the  mother  of  said  Infants. 
Subsequent  to  his  decease  and  the  probate  of 
his  will  the  widow  was  appointed  general 
guardian  of  the  infants.  The  question  arose 
whether  the  property,  whlcti,  under  the  terms 
of  the  will,  to  which  It  Is  u^nece8sary  to 
refer,  was  given  to  the  infants  should  be 
paid  over  to  the  mother  as  their  general 
guardian  or  to  the  tliree  persons  named  as 
guardians  In  the  clause  of  the  wilt  quoted, 
who  are  the  appellants  In  this  case.  Tlie  sur- 
rogate directed  payment  of  the  funds  to  tlie 
general  guardian,  and  this  direction  has  been 
affirmed  by  the  Appellate  Division.  That,  un- 
der the  statute  of  1893  (chapter  175,  p.  808, 
Laws  1893),  subsequently  re-enacted  in  do- 
mestic relations  law  (chapter  272,  p.  215,  Laws 
1896),  which  constitutes  a  married  woman 
joint  guardian  of  her  children  with  her  bos- 
band,  and  restricts  to  the  surviving  parent 
the  authority  to  appoint  a  testamentary  guard- 
Ian,  the  appointment  of  the  appellants  as 
guardians  of  the  persons  and  property  of 
the  Infants  was  void  cannot  be  questioned. 
But  this  concession  does  not  dispose  of  the 
•controversy.  While  the  testator  could  not 
say  who  should  have  the  custody  and  con- 
trol of  the  property  of  his  Infant  children 
generally,  he  bad  entire  power  to  say  who 
should  have  the  custody  and  control  during 
their  respective  minorities  of  that  part  of  his 
property  tliat  he  chose  to  give  to  them.  He 
might  have  created  a  trust  In  her  favor  during 
the  minority  of  each  child,  in  which  case  the 
legal  title  during  the  trust  term  would  be  in 
the  trustee.  He  was  not,  however,  bound  to 
adopt  that  course.  He  could  leave  the  title 
In  the  minors,  and  create  a  power  In  trust 
for  the  control  and  management  of  the  fund. 
A  power  may  be  created  for  any  lawful  pur- 
pose and  to  do  any  act  which  the  grantor 
might  himself  do  (Real  Property  Law,  Laws 
1896,  p.  577,  c.  547,  §  111;  Belmont  v.  O'Brien, 
12  N.  T.  394;  Downing  v.  Marshall,  23  N.  X. 
366),  SO  Am.  Dec.  290,  and  the  statute  equally 
applies  to  powers  over  personalty.     Cutting 
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T.  Cutting,  86  N.  T.  522,  Therefore,  had  the 
testator  Instead  of  appointing  the  appellants 
gnardlana  of  his  children  with  the  direction 
"^tbat  all  fnnds  and  securities  belonging  to 
each  of  my  children  shall  be  recelred,  held, 
and  paid  oat  by  them  Jointly  as  said  guard- 
ians," said  in  express  terms,  "I  direct  said 
persons  to  have  the  same  care,  custody  and 
control  during  their  minority  over  the  prop- 
erty I  give  my  children  that  a  guardian 
would  have,"  it  would  have  created  a  valid 
power  In  trust  (Blanchard  v.  Blancbard,  4 
Hun,  287,  affirmed  70  N.  Y.  615),  and  to  my 
mind  he  has  said  substantially  the  very  same 
thing. 

There  have  been  several  cases  In  which  a 
testator  not  legally  authorized  to  do  so  has 
assnmed  to  appoint  the  guardian  of  minor 
beneficiaries  under  his  will.  In  such  cases, 
with  but  a  single  exception,  bo  far  as  I 
can  find,  the  appointment  of  a  guardian  over 
such  property  as  the  testator  bequeathed  or 
devised  has  been  upheld  either  as  a  trust  or 
a  power  in  trust.  The  exception  is  Brlgham 
V.  Wheeler,  49  Mass.  127,  where  a  testator, 
having  given  real  and  personal  property  to 
the  children  of  his  nephew,  assumed  to  ap- 
point their  guardian.  It  was  held  that  the 
appointment  was  void,  and  the  will  could 
not  be  construed  so  as  to  create  a  trust  es- 
tate In  the  guardian.  The  case  was  disposed 
of  summarily  without  any  review  of  the  au- 
thorities. On  the  other  band,  In  Fullerton 
▼.  Jackson,  C  Johns,  Ch.  278,  where  a  grand- 
father assumed  to  appoint  hla  executors 
guardians  of  his  grandchild,  Chancellor  Keht 
held  that,  while  the  grandfather  had  no  such 
power,  be  had  a  right  to  annex  conditions 
to  his  gift,  aad  that  the  rents  and  profits  of 
the  property  devised  should  remain  in  the 
hands  of  the  executors.  In  Post  v.  Hover,  33 
N.  Y.  S93  a  testator  appointed  a  guardian  of 
minor  grandchildren,  and  directed  that  bis 
son,  whom  be  named  guardian,  should  have 
the  control  and  management  of  the  real 
estate  devised  to  the  grandchildren  during 
their  minority.  It  was  held  that,  while  the 
appointment  of  guardian  was  void,  and  no 
valid  trust  created,  still  there  was  constituted 
a  good  power  In  trust.  Judge  Denio  said:  "A 
grandfather,  it  is  true,  has  no  power  to  ap- 
point a  guardian  for  his  grandchildren  by 
last  wilL  This  testator  thought  otherwise, 
and  by  assuming  to  do  so,  he  may  be  sup- 
posed to  Indicate  the  kind  of  authority  which 
he  Intended  to  commit  to  his  son  John.  He 
intended  to  confer  such  a  charge  of,  and  pow- 
M'  over,  the  estate,  as  a  guardian  may  right- 
fully exercise  over  the  lands  of  bis  ward." 
In  Matter  of  Llchtenstadter,  5  Dem.  Sur.  214, 
where  a  testator  appointed  a  guardian  of  his 
granddilld,  it  was  held  by  Surrogate  Rollins 
that,  though  the  attempt  to  create  a  guardian 
was  abortive,  the  person  appointed  was  a 
trustee  and  entitled  to  the  possession  of  the 
fund  without  obtaining  letters  of  guardian- 
ship. In  Blake  v.  Leigh,  Ambler's  Rep.  306, 
it  was  held  that  "the  grandfather  has  no 
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power  to  appoint  guardians  of  bis  grandson, 
it  being  a  right  vested  In  the  father,  but  any- 
one can  give  bis  estate  on  what  conditions 
he  pleases."  In  Grimsley  v.  Grlmsley,  79 
Ga.  397,  5  S.  E.  760,  It  was  held  that,  under 
tlie  appointment  of  one  as  testamentary  guard- 
ian of  children  of  a  person  other  than  the 
testator,  the  appointee  became  a  trustee  for 
such  children  and  held  the  property  devised 
as  such.  In  Camp  v.  Pittman,  90  N.  C.  616,  it 
was  held  that  the  appointment  by  a  testator 
of  a  testamentary  guardian  whom  he  was 
not  authorized  to  appoint  operated  to  de- 
fine the  power  and  authority  over  the  estate 
conferred  upon  the  guardian.  In  Vanarts- 
dalen  v.  Vanartsdaien  and  Cornell's  Appeal, 
14  Fa.  384,  there  was  a  similar  attempt  on 
the  part  of  a  testator  to  appoint  a  guardian 
of  his  grandchildren.  The  contest  was  be- 
tween the  testator's  son-in-law,  the  father  of 
the  infants,  and  the  testator's  son,  whom  he 
appointed  guardian  of  the  children.  The 
son-in-law  sought  to  get  possession  of  the 
property  devised  to  bis  children  by  tbe  tes- 
tator. He  was  defeated,  the  court  saylug: 
"Here  the  testator  devises  an  estate  to  his 
grandchildren,  and,  for  satisfactory  reasons 
best  known  to  himself,  chooses  to  commit  tbe 
custody  and  management  of  It  to  bis  own 
son  Instead  of  to  his  son-in-law.  It  does 
not  need  the  authority  of  Lord  Hardwicke 
(doubtless  referring  to  Blake  v.  Leigh)  for 
tbe  position  that  any  one  can  give  bis  estate 
on  what  conditions  he  pleases."  in  Bush  v. 
Bush,  2  Duv.  (Ky.)  269,  it  was  held  that,  while 
no. other  person  than  a  parent  can  appoint 
a  guardian  by  will,  any  other  testator  may 
appoint  a  trustee  to  take  charge  of  a  be- 
quest made  to  infants.  It  thus  appears  that 
with  the  exception  of  the  Massacbueetts 
case,  tbe  uniform  current  of  authority  sus- 
tains the  validity  of  the  appointment  of  the 
appellants  to  exercise  over  the  property  be- 
queathed by  the  testator  tbe  same  power 
as  would  be  exercised  by  a  legally  constituted 
guardian. 

The  orders  of  the  Appellate  Division  and 
of  the  Surrogate's  Court  should  be  reversed, 
and  tbe  fund  be  directed  to  be  paid  over  to 
the  appellants,  to  be  held  by  them  during  tbe 
minority  of  the  Infants  respectively,  with 
costs  to  appellants  to  be  paid  out  of  estate. 

EDWARD  T.  BARTLETT,  J.  (dis8«a»ting). 
It  is  conceded  that  the  fourth  paragraph  of 
the  will  appointing  testamentary  guardians 
is  void  in  view  of  the  provisions  of  the  domes- 
tic relations  law  (Laws  of  1896,  p.  223,  c.  272. 
S  51),  which  reads  as  follows:  "A  married 
woman  is  a  Joint  gcardlan  of  her  children 
with  her  husband,  with  equal  powers,  rights 
and  duties  In  regard  to  them.  Upon  the 
death  of  either  father  or  mother,  the  sur- 
viving parent,  whether  of  full  age  or  a  minor, 
of  a  child  likely  to  be  bom,  or  of  any  living 
child,  tmder  the  age  of  twenty-one  years  and 
unmarried,  may,  by  deed  or  last  will,  duly  ex- 
ecuted, dispose  of  the  custody  and  tuition  of 
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such  cbiid  during  Its  minority  or  for  any  less 
time,  to  any  person  or  persons.  Either  the 
father  or  mother  may  in  the  lifetime  of  them 
both,  by  last  will  duly  executed,  appoint  the 
other  the  guardian  of  the  person  and  prop- 
erty of  such  child,  during  its  minority.  A 
person  appointed  guardian  in  pursuance  to 
this  section  shall  not  exercise  the  power  or 
authority  thereof  unless  such  will  is  admitted 
to  probate,  or  such  deed  executed  and  record- 
ed as  provided  by  section  twenty-eight  h»m- 
.dred  and  fifty-one  of  the  Code  of  Civil  Pro- 
cedure." The  history  of  the  legislation  in 
this  state  resulting  in  this  section  quoted  is 
interesting  as  disclosing  the  Intention  to  fur- 
ther enlarge  the  rights  of  married  women. 
The  provisions  of  an  ancient  English  statute 
were  embodied  In  our  Laws  of  1787,  c.  47, 
i  11,  which  were  afterwards  Incorporated  Into 
the  Revised  Statutes.  This  statute  author- 
ized a  father  to  dispose  of  the  custody  and 
tuition  of  his  Infant  children,  the  wife  having 
no  rights  in  the  premises.  By  the  Laws  of 
1862  (chapter  172)  the  existing  statute  was 
amended  so  as  to  require  the  consent  of  the 
mother  to  a  testamentary  appointment  by  the 
father,  but  this  legislation  In  favor  of  the 
wife  was  repealed  by  the  Laws  of  1871  (chap- 
ter 32).  Then  followed  Laws  of  1893  (chapter 
175,  p.  303),  Laws  of  1896  (chapter  272.  p. 
215),  and  the  revision  of  the  whole  subject  by 
the  domestic  relations  law  (section  51  and  fol- 
lowing). 

The  Judgments  of  the  Surrogate's  Court 
and  the  Appellate  Division  declaring  the 
fourth  paragraph  of  the  will  void  do  not  rest 
on  the  concession  of  the  appellants  that  such 
Is  the  fact,  but  upon  the  face  of  the  will 
and  the  plain  reading  of  the  statute  quoted. 
It  Is  the  contention  of  the  appellants  that,  not- 
withstanding the  will  and  the  statute,  there 
can  be  spelled  out  of  the  former  the  Intention 
of  the  testator  to  create  a  power  In  trust 
which  will  vest  the  property  passing  under 
the  will  In  the  executors  as  trustees,  thereby 
conferring  upon  them  the  absolute  control  of 
all  property  to  which  the  three  infant  chil- 
dren of  the  testator  are  entitled,  and  strip- 
ping the  widow  of  every  vestige  of  the  rights 
and  powers  conferred  upon  her  by  statute,  as 
the  guardian  of  her  children ;  It  follows  that 
such  will  be  the  efTect,  for,  In  depriving  her  of 
the  control  of  the  property,  it  practically  re- 
moves the  infants  from  her  personal  super- 
vision to  a  very  great  extent.  It  leaves  her 
vested  with  a  barren,  worthless  right.  It 
would  have  been,  of  course,  competent  for  the 
testator  to  have  left  his  property  to  his 
infant  children  In  trust  during  their  minor- 
ities and  named  such  trustees  as  he  saw  fit. 
In  that  event  it  would  have  been  incumbent 
upon  him  to  have  indicated  the  scope  and  pur- 
poses of  the  trust  and  defined  explicitly  the 
powers  of  the  trustees.    This  he  did  not  do. 

We  come  baclt  then,  first  to  the  will  and 
the  statute  and  their  effect  upon  the  theory 
of  a  power  In  trust;  and  second,  to  the  de- 
cisions on  which  the  assumption  of  such  a 


power  rests.  The  statute  (Domestic  Rela- 
tions Law,  I  51)  in  its  opening  sentence  cre- 
ates a  married  woman  the  "Joint  guardian  of 
her  children  with  the  husband,  with  equal 
powers,  rights  and  duties  with  regard  to 
them."  Either  dying,  the  survivor  may  by 
deed  or  will  "dispose  of  the  custody  and  tui- 
tion of  such  child,  during  its  minority,  or 
any  less  time,  to  any  person  or  persons." 
Then  follows  a  provision  that  In  the  lifetime 
of  both  either  may  appoint  the  other  the 
guardian  of  the  person  and  property  of  the 
child.  The  Legislature  has  thus  gone  far 
towards  completing  the  emancipation  of  the 
married  woman  from  the  bondage  of  the  com- 
mon law;  the  statutes  relating  to  married 
women  from  1848  until  a  recent  date  have 
established  In  them  the  right  to  acquire, 
bold,  and  dispose  of  property,  and  the  legis- 
lation we  are  now  considering  has  made 
them  the  equals  of  their  husbands  in  the 
custody,  tuition,  and  property  of  their  chil- 
dren. 

An  examination  of  the  will  discloses  the 
fact  that  the  testator,  regardless  of  the  stat- 
ute and  the  rights  It  confers  upon  a  wife, 
did  precisely  what  it  prohibited,  and  appoint- 
ed separate  male  guardians  of  the  persons 
and  the  estates  of  bis  three  minor  children — 
two  of  them  under  14  years  of  age.  The 
only  direction  be  gives  to  the  guardians  of 
the  estate  Is  the  following :  "I  direct  that  all 
funds  and  securities  belonging  to  each  of  my 
children  shall  be  received,  held  and  paid  out 
by  them  as  guardians."  As  to  the  guardians 
of  the  persons,  no  direction  or  suggestion  is 
given.  The  will  confers  upon  the  executors 
(who  are  also  named  as  guardians  of  the 
estates  of  the  Infants)  power  to  sell  and  con- 
vey real  estate  and  personal  property,  and 
to  continue  or  wind  up  the  business  of  the 
testator.  This  record  does  not  disclose  why 
the  testator  Ignored  his  wife  in  making  his 
win,  nor  is  it  of  the  least  importance,  for 
the  question  now  to  be  decided  is  of  great 
public  moment.  Is  a  testator  who,  by  bis 
will  and  the  appointment  of  guardians  there- 
in, finds  himself  barred  by  the  statute  In 
bis  attempt  to  deprive  his  wife  of  the  rights 
and  powers  conferred  upon  her  by  that  stat- 
ute, entitled  to  invoke  a  principle  of  equity 
and  have  his  will  In  that  regard  turned  into 
a  power  In  trust?  To  ask  the  question  is  to 
answer  it  No  case  has  been  cited  where 
such  a  practice  uas  been  permitted  under 
the  statute  as  it  now  exists.  It  is  an  anoma- 
ly to  appeal  to  equitable  principles  under 
such  circumstances.  The  testator  has  given 
his  estate  to  his  infant  children,  and  to  that 
extent  his  will  can  be  sustained,  but  he  ought 
not  to  be  permitted  to  deprive  the  widow  of 
her  statutory  rights  under  a  mere  legal  fiction 
be  is  in  no  position  to  Invoke. 

The  cases  cited  In  support  of  the  appel- 
lants' contention  are  so  different  in  their 
facts  as  to  be.  In  our  opinion,  of  no  authority 
on  this  appeal.  In  the  case  of  Blake  v. 
Leigh    (Ambler's    Repts.    part    1,    306),    de- 
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cided  In  1756,  Lord  Hardwicke,  Cb.,  said: 
"The  grandfather  had  no  power  to  appoint 
a  guardian  of  his  grandson.  It  being  a  right 
vested  in  the  father,  but  any  one  can  give 
his  estate  on  -what  condition  be  pleases,  and 
the  father  has  in  this  case  snbmitted  to  the 
wilL  There  are  instances  where  grandfather 
has  giren  his  estate  to  grandchild,  and  ap- 
pointed guardians  of  his  estate  and  person; 
and  If  the  father  did  not  submit  to  the  will, 
the  court  has  made  the  father's  opposition 
woric  a  forfeiture  of  his  son's  estate." 

In  Fullerton  t.  Jaclcson,  5  Johns.  Cb.  278, 
a  grandfather  derised  to  his  grandchild  cer- 
tain real  estate,  and  directed  that  the  rents 
and  profits  be  applied  by  his  executors  to 
the  education  of  such  grandchild  during  his 
minority.  He  also  directed  that  his  execu- 
tors be  his  guardians,  and  direct  his  bringing 
up  and  education  as  in  tbelr  Judgment  ap- 
peared proper.  The  surrogate  had  appointed 
a  guardian  of  the  infant  without  regard  to 
this  proTislon  in  the  will.  Chancellor  Kent 
said:  "In  the  present  case  the  testator  in- 
tended that  the  rents  and  profits  of  the  land 
devised  during  the  minority  of  the  grandson, 
should  be  appropriated  by  the  executors  to- 
ward his  education.  He  had  a  right  to  an- 
nex that  condition  to  the  gift,  and  I  do  not 
see  that  I  am  required  by  any  principle  to 
call  those  rents  and  profits  out  of  the  hands 
of  the  executors  and  place  them  under  the 
discretion  of  the  guardian.  The  defendants 
have  no  control  of  the  infant,  but  those  rents 
and  profits  must  be  left  to  their  control,  and, 
if  the  guardian  will  not  allow  them  to  ap- 
propriate the  same  in  such  manner  as  they 
shall  deem  best  towards  the  education  of  the 
infant,  he  must  be  educated  with  other  re- 
sources, and  the  defendants  will  be  responsi- 
ble to  the  Infant  wheu  he  comes  of  age  for 
those  rents  and  profits  with  interest  thereon." 
In  this  case  the  question  of  a  power  In  trust 
is  not  inyolyed. 

In  Post  v.  Hover,  33  N.  T.  6»3,  a  grand- 
father devised  certain  real  estate  to  three 
grandchildren  and  directed  one  John  Hover, 
bis  son,  to  take  charge  of  and  have  the  man- 
agement of  the  Infants'  estate  durhig  their 
minority  and  support  them  and  their  mother; 
be  also  constituted  his  son  John  guardian  of 
the  three  grandchildren  and  one  of  the  ex- 
ecutors of  his  will.  One  of  the  principal 
questions  in  the  case  was  whether  John  Hov- 
er took  any  estate  in  the  lands  devised  to 
the  grandchildren.  It  was  argued  that.  If 
John  Hover  did  take  an  estate  or  interest 
In  these  lands,  it  would  create  an  unlawful 
suspension  of  the  power  of  alienation.  De- 
nio,  C.  J.,  said  (pages  599,  600  of  33  N.  Y.) : 
"But  I  am  of  opinion  that  John  Hover  did 
not,  by  the  terms  of  this  will,  take  any  es- 
tate in  the  part  of  the  homestead  devised  for 
the  benefit  of  the  grandchildren.  There  are 
no  words  importing  a  devise  to  him,  and  he 
is  not  called  a  trustee.  Ample  power  of  man- 
agement and  a  right  to  receive  the  rents  and 
profits   are  indeed  given,  but  these  duties 


could  very  well  be  executed  under  a  trust 
power.  So  far  as  the  grandchildren,  who 
are  the  principal  beneficiaries,  are  concerned, 
they  might  be  performed  by  a  general  guard- 
ian. *  *  *  A  guardian,  as  is  well  known, 
has  no  estate  In  the  lands  of  bis  ward,  but 
only  a  power  of  management  A  grand- 
father, It  is  true,  has  no  power  to  appoint  a 
guardian  for  his  grandchildren  by  last  will. 
Fuilerton  v.  Jackson,  5  Johns.  Cb.  278.  This 
testator  thought  otherwise,  and,  by  assuming 
to  do  so,  he  may  be  supposed  to  indicate  the 
kind  of  authority  which  be  intended  to  com- 
mit to  bis  son  John.  He  intended  to  confer 
such  a  charge  of,  and  power  over,  the  estate 
as  a  guardian  may  rightfully  exercise  over 
the  lands  of  his  ward.  This  repels  the  idea 
of  the  devise  of  a  legal  titir  nearly  as  strong- 
ly as  If  he  bad  jMssessed  the  power  which 
be  attempted  to  exercise." 

It  is  difilcult  to  see  what  application  this 
case  has  to  the  one  at  bar.  We  have  here 
an  executor  who  has  conferred  upon  him,  ac- 
cording to  the  Judgment  of  the  court,  "such 
a  charge  of,  and  power  over,  the  estate  as  a 
guardian  may  rightfully  exercise  over  the 
lands  of  bis  ward."  The  learned  Judge 
seems  to  have  used  the  reference  to  a  trust 
power  by  way  of  Illustration.  He  said: 
"Ample  powers  of  management,  and  a  right 
to  receive  the  rents  and  profits,  are  indeed 
given,  but  these  duties  could  very  well  be 
executed  under  a  trust  power."  Assimilng, 
however,  that  the  last  two  cases  are  to  be 
deemed  authority  for  the  proposition  that  in- 
terested parties  may  appeal  to  the  doctrine 
of  a  power  in  trust  In  order  to  cure  an  othw- 
wise  invalid  provision  of  the  will,  we  are, 
nevertheless,  of  opinion,  for  reasons  already 
stated,  that  they  have  no  application  to  the 
situation  now  presented. 

In  this  connection  the  respondents  have 
called  attention  to  the  case  of  Brigham  y. 
Wheeler,  49  Mass.  127.  A  testator,  by  his 
will,  gave  real  and  personal  property  to  the 
children  of  his  nephew  and  their  heirs  and 
assigns  forever,  and  appointed  their  father 
to  be  their  guardian,  without  giving  bonds, 
"for  the  purpose  of  receiving  and  managing 
said  property  so  given."  It  was  held  that 
said  appointment  of  a  guardian  was  void, 
for  want  of  authority  in  the  testator,  and 
that  the  will  could  not  be  so  construed  as 
to  vest  an  estate  in  trust  In  the  father  of 
the  children. 

In  view  of  the  peculiar  facts  in  the  case  at 
bar  and  the  statute  cited,  the  decisions  of 
the  courts  of  other  states  are  not  in  point. 

The  questions  in  this  case  were  raised  by 
the  wmow  in  the  proceedings  Instituted  by 
the  executors  under  the  will  to  obtain  their 
final  discharge.  In  that  proceeding  the  wid- 
ow appeared  as  the  general  guardian  of  the 
person  and  estate  of  her  daughter  over  14 
years  of  age,  and  the  temporary  guardian 
of  the  persons  and  estates  of  her  two  daugh- 
ters under  14  years  of  age.  She  filed  objec- 
tions to  the  account  of  the  executors,  and 
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secured  a  decree  declaring  the  fonrth  i>ara- 
grapb  of  the  will  nail  and  void,  and  directing 
payment  to  her  of  the  sum  of  $32^81.23  and 
accrued  interest  thereon,  as  the  guardian  of 
the  persons  and  estates  of  the  Infants.  This 
decree  has  been  affirmed  by  the  Appellate 
Division. 

The  judgment  of  the  Appellate  DiTlsIon  af- 
firming the  decree  of  the  Surrogate's  Court  of 
Erie  county  should  be  affirmed  with  costs. 

HAIGHT,  VANN,  and  WILLARD  BART- 
LBTT,  JJ.,  concur  with  CULLBN,  C  J. 
WERNBB,  J.,  concurs  with  EDWARD  T. 
BABTIjBTX,  J.    HISCOCE,  J^  not -sitting. 

Ordered  accordingly. 


(187  N.  T.  «3«.) 

McKONB   r.   VILLAGH   OF   WARSAW. 
(Court  of  ADpeals  of  New  Tork.    Feb.  19, 1907.) 
MuniCIPAL  COBFOBATIOIIS— Stbekts— DUTT  TO 

Repair. 

In  an  action  afrainst  an  incorporated  vil- 
lage for  injuries  to  plaintiff's  horse  which 
stepped  on  a  loose  stone  in  the  street,  it  ap- 
peared that,  while  that  part  of  the  road  where 
the  accident  happened  was  within  the  corporate 
limits  of  the  village,  it  lay  upon  a  steep  hill 
and  throuKh  a  sparsely  settled  district,  that 
the  soil  was  loose  and  filled  with  travel  and 
stone,  that  rains  would  wash  the  roadbed,  and 
that  the  surface  wbr  broken  up  by  the  "roueb- 
locking"  of  wheels  of  vehicles  when  descending 
the  hill.  It  was  shown  that,  so  fardurinic  that 
season,  the  village  authorities  had  not,  as  re- 
quired by  statute,  removed  the  loose  stones  from 
the  surface.  Held,  that  the  village  was  not 
liable  for  the  injury. 

fBd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Municipal  Corporations,  {  1623.] 

Cullen,  O,  Jm  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  Department 

Action  by  Henry  McKone  against  the  vil- 
lage of  Warsaw.  From  a  Judgment  of  the 
Appellate  Division  (84  N.  Y.  Supp.  1134,  89 
App.  DIv.  616),  affirming  a  Judgment  In  favor 
of  plalntifC,  defendant  appeals.  Reversed, 
and  new  trial  ordered. 

B.  B.  Charles,  for  appellant.  M.  U  Cole- 
man, for  respondent. 

GRAY,  J.  The  plaintiff  has  sued  the  vil- 
lage of  Warsaw  for  the  damage  occasioned 
to  him  by  an  injury  to  his  horse,  as  the  re- 
sult of  stepping  upon  a  loose  stone  In  the 
street  The  allegations  la  the  complaint  are, 
in  brief,  that  the  defendant  had  "wrongfully, 
carelessly,  and  negligently  omitted  to  remove 
rolling  stones  from  the  beaten  track  of  Buf- 
falo Road  In  the  village"  and  that  while,  on 
June  28,  1899,  be  was  driving  bis  team  of 
horses  upon  the  road,  one  of  them  "stepped 
upon  the  rolling  stones,  thereby  causing  bis 
said  horse  to  injure  one  of  its  legs  and  fall, 
•  •  •  from  which  said  horse  received  se- 
rious and  permanent  Injuries."  He  recover- 
ed a  verdict  for  the  value  of  the  horse,  and 


the  Judgment  upon  the  verdict  by  a  divided 
vote,  was  affirmed  by  the  Justices  of  the  Ap- 
pellate Division.  That  part  of  the  BofTalo 
Boad,  where  the  accident  happened,  is  just 
within  the  corporate  limits  of  tbe  village. 
The  road  starts  at  Main  street,  lu  tbe  settled 
part  of  the  village,  and  runs  west  to  Wyom- 
ing street  which  bisects  it  In  a  northerly 
and  southerly  direction.  So  much  of  the 
road  is  frequently  used,  and  the  roadbed  is 
well  cared  for.  The  other  part  of  the  Buf- 
falo Road,  where  the  accident  occurred,  leaves 
Wyoming  street  at  a  point  some  15  to  20 
rods  south  of  the  above  intersection,  and,  as- 
cending a  steep  bill,  runs  in  a  westerly  di- 
rection through  a  territory,  so  sparsely  set- 
tled that  for  three  or  four  miles,  there  are 
only  three  or  fonr  residences.  The  soil  Is 
loose,  and  is  filled  with  gravel  and  stones; 
ralna  would  wash  the  roadbed;  deep  ruts 
would  form ;  and  the  surface  was  broken  up 
by  what  is  termed  the  "rough-locking"  of 
wheels  of  vehicles  when  descending  the  bilL 
Where  the  plaintlfCs  horse  was  Injured,  on 
either  side  of  tbe  roadbed,  were  small  ditch- 
es, or  gulleys;  that  on  tbe  north  side  being 
Intended  to  carry  off  the  wash  of  surface 
water,  and  that  on  the  south  side  being  a 
mere  washout  of  about  six  inches  In  depth 
and  a  foot  in  width.  The  plaintiff  describes 
the  road  as  being  covered  with  stones  all  the 
way  np  to  the  point  where  the  accidoit  hap- 
pened. .  He  was  driving  a  pair  of  horses.  In 
tbe  daytime,  and,  as  be  .endeavored  to  pass 
the  ditch  on  the  north  side  of  the  road,  tbe 
left-hand  horse  stepped  with  one  of  his  tore 
feet  upon  a  large  round  stone  and  fell;  his 
feet  sliding  Into  the  little  gulley  on  tbe  south 
side  of  the  road.  The  horse  sprang  up  Im- 
mediately, but  was  found  to  be  permanently 
lamed. 

It  Is  to  be  assumed  from  the  plalntitTs 
case  that  the  roadbed  In  question  was  In  a 
bad  condition.  If  all  that  was  necessary, 
in  order  to  charge  the  village  with  a  liability, 
was  to  prove  the  presence  of  loose,  or  rolling, 
stones  in  the  roadway  and  the  Injuries  to 
the  plalntifT's  horse  from  stumbling  and  fall- 
ing, the  plalntifF  made  a  case  for  tbe  Jury 
and  the  question  Is  presented  whether  there 
is  so  extensive  a  liability  resting  upon  tbese 
municipalities.  I  do  not  think  so.  If  tbey 
can  be  made  responsible  in  damages  for  tbe 
injurious  consequences  of  a  horse  stumbling 
upon  tbe  loose  stones  in  a  country  road,  I 
think  it  would  be  crossing  the  border  line 
between  what  is  reasonable  and  what  is  un- 
just If  not  absnrd.  In  such  cases.  This  was 
a  dirt  road  leading  over  a  steep  hill,  and  so 
rarely  used  that,  as  plaintiff  says,  one  would 
not  "see  a  team,  excepting  one  of  these  peo- 
ple that  I  have  mentioned  living  right  on 
that  road,  on  an  average,  more  than  once  a 
week."  It  Is  true  that  the  village  was  bound 
by  the  law  of  Its  organization  to  remove  loose 
stones  from  the  highways,  and  that  it  had 
failed  to  perform  that  obligation  upon  this 
particular  road  that  season,  up  to  the  date  of 


Digitized  by 


Google 


Mass.) 


KERSHAW  V.  MERRITT. 


213 


the  occurrence.  It  bad  within  Its  corporate 
limits  some  26  miles  of  streets  to  care  for, 
and  Id  falling  to  keep  tbe  roadbed  of  this 
rarely  nsed  highway  free  from  loose,  or  roll- 
lag  stones,  there  was  ample  excnse  In  that 
fact,  as  In  the  character  of  the  soil,  In  the 
ctrcmnstances  of  the  steepness  of  the  road 
ascent  and  of  Its  being  subjected,  not  only 
to  the  washing  of  surface  waters,  but  to 
the  uragging  upon  It  of  the  "rough-locked" 
wheels  of  descending  yebldes.  Where  was 
the  actionable,  or  culpable,  negligence  upon 
which  the  plalntUC  could  charge  the  munlcl- 
paUl7  with  liability  for  his  horse's  misstep? 
The  Tillage  corporation  was  not  bound  to 
use  such  care  and  skill  as  to  render  accldoits 
Impossible  upon  Its  ways  <ur  streets.  The 
active  vigilance,  which  Is  due  from  It  with 
req>ect  to  their  maintenance  In  a  fairly  safe 
oondltlon  Is  a  relative  term.  It  was  sensibly 
observed  In  the  case  of  Glasler  v.  Town  of 
Hebron,  131  N.  T.  452,  30  N.  B.  240,  that  "a 
thronged  thoroughfare  in  a  populous  city 
would  require  much  more  attention  In  regard 
to  Its  condition  as  to  safety  on  the  part  of 
the  officers  of  the  corporation,  than  would 
any  ordinary  highway  running  through  a 
sparsely  settled  district  of  a  town."  In  the 
present  Instance,  the  defendant  appears  to 
have  kept  so  much  of  Buffalo  Road  as  lay 
within  tbe  settled  portion  of  tbe  village  In 
good  order,  and,  if  neglecting  to  live  up  to 
the  letter  of  Its  legal  duty,  by  removing  the 
loose  stones  from  the  surface  of  this  rarely 
used  extension  of  the  road,  what  liability 
could  It  come  under?  For  the  breach  of  duty 
there  might  be  the  public  prosecution  of  the 
mmiicipal  officers.  But  upon  what  ground 
shall  corporate  liability  be  predicated  when 
the  complaint  1^  as  In  this  case,  that  a  per- 
son's horse  was  Injured  by  stepping  v^n 
loose  stones?  If  tbe  corporation  were  main- 
taining a  nuisance,  or  if  it  had  created  by 
its  podtlve  act,  or  had  permitted  to  continue, 
a  place  of  danger  in  the  highway,  as  the  re- 
sult of  either  of  which  conditions  a  resulting 
injury  was  complained  of,  a  liability  might 
exist.  Tbe  Idea  of  tbe  measure  of  responsi- 
bility of  a  municipal  corporation  for  accidents 
liappening  upon  its  streets  and  highways  Is 
not  to  be  divorced  from  reason.  Such  a 
country  road  must  not  be  exjiected  to  be  ever 
free  from  loose  stones,  and,  because  the  iws- 
slbiiity  exists  that  horses  may  fall  upon  it, 
is  the  village  to  be  held  to  so  extensive  a 
liability?  And  shall  Jurors  be  permitted  to 
guess  that  an  accident  was  due  to  the  fault 
of  tbe  way  and  not  to  that  of  driver,  or 
horse? 

The  doty  enjoined  by  statute  to  remove 
loose  stones  from  the  highway,  and,  gen- 
erally, to  keep  highways  in  repair,  as  an  Ob- 
llgatiom,  is  one  which,  in  the  imposition  of 
duties  and  in  tbe  delegation  of  powers  by 
the  Legislature  with  respect  to  the  public 
highways.  Is  to  be  deemed  for  the  benefit  of 
the  public  generally,  rather  than  as  "affect- 
Inc  a  local,  or  corporate.  Interest"    The  role 


of  municipal  liability,  when  Invoked  upon 
the  proof  of  a  neglect  of  duty  with  respect 
to  a  highway.  Is  not  an  absolute  one.  On 
the  contrary,  as  It  was  pointed  out  In  the 
case  of  Lane  v.  Town  of  Hancock.  142  N.  Y. 
B21,  37  N.  H.  476,  upon  authority,  "the  limit 
of  duty  on  the  part  of  a  town  with  regard  to 
the  condition  of  Its  highways  falls  far  short 
of  making  them  absolutely  safe,  under  all 
circumstances,  even  for  those  who  use  them 
properly."  Whether  such  an  accident  as  the 
one  in  question  ever  happened  before  upon 
^Buffalo  Road,  we  are  not  informed  by  the 
record,  but,  if  we  could  say  that  it  is  one 
the  possibility  of  which  might  have  suggest- 
ed Itself,  nevertheless,  for  the  court  to  hold 
tbe  municipality  responsible  for  its  occur- 
rence, would  be  to  make  of  it  an  Insurer 
against  accidents  as  to  all  persons  using  the 
way.  In  my  opinion,  the  evidence  disclosed 
no  actionable  negligence  and  therefore  it  was 
error  for  the  court  to  submit  the  case  to  the 
Jury. 

I  advise  the  reversal  of  the  Judgment,  and 
tbe  ordering  of  a  new  trial,  with  costs  to 
abide  the  event 

VANN,  WERNER,  WILLARD  BART- 
LETT,  and  CHASE,  JJ.,  concnr.  CULLEN, 
O.  J.,  dissents.    HAIGHT,  J^  not  voting. 

Judgment  reversed,  etc. 


(U4  Mass.  113) 

KERSHAW  T.   MERRITT. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.     Feb.  26,  1907.) 

L  Husband  and  Wins— Sbpabatb  Pbopbbtt 

OP    WlF»— AUTHOBITT    OF    HuSBAND— Evi- 
DKNCB. 

In  equitable  replevin  bv  a  wife,  claiming  as 
her  own  goods  pledged  by  the  husband,  evidence 
held  to  snow  that  the  wife  had  not  clothed  her 
husband  with  the  possession  of  the  goods  with- 
out reserve. 

2,  Estoppel— Title  to  Peesonaltt. 

An  owner  of  personalbr  is  not  estopped 
from  claiming  his  property  in  it  by  putting  it 
in  the  possession  of  another,  no  matter  what 
reliance  may  be' put  by  a  third  person  on  tbe 
possession, 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  19,  Estoppel,  S§  192-195.] 

3.  Equity— Heabiros  befobe  Mabteb  — Rb- 
pobt— cohbtbuction. 

Where,  in  eqnitable  replevin  by  a  wife, 
claiming  as  her  own  goods  pledged  by  the  bus- 
band,  the  master's  report  contained  a  finding 
that  tbe  plaintiff  could  not  maintain  her  bill  if 
knowledge  on  the  part  of  the  plaintiff  as  to  her 
husband's  pledging  her  goods  "can  be  implied 
In  law  from  the  agency  of  her  husband  and 
her  acts  as  herein  reported."  the  finding  meant 
if  her  knowledge  could  be  implied  as  matter  of 
law,  and  not  if  her  knowledge  could  as  matter 
of  law  be  implied  in  fact 

Appeal  from  Superior  Court  Suffolk  Coun- 
ty. 

Equitable  replevin  by  Maude  M.  Kershaw 
against  Arthur  Merrltt  From  a  decree  for 
jriaintiff,  defendant  appeals.    Affirmed. 
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Walter  M.  Lindsay,  for  appellant.  William 
F.  Merrltt  and  N.  Thomas  Merritt,  for  re- 
spondent. 

LOBING,  J.  This  case  was  submitted  to 
the  superior  court  on  the  report  of  a  master 
to  which  the  defendant  took  no  exceptions. 
On  that  report  the  superior  court  entered  a 
final  decree  for  the  plalntiCt,  from  which  the 
defendant  took  the  appeal  now  before  us. 

The  bill  is  a  bill  of  equitable  replevin, 
brought  by  a  wife  to  recover  from  the  defend- 
ant her  personal  property  (consisting  princi- 
pally if  not  entirely  of  wedding  presents) 
which  had  been  pledged  with  the  defendant 
by  the  plaintiff's  husband,  on  June  3,  1902 
(together  with  some  personal  property  owned 
by  the  husband),  as  security  for  a  loan  of 
$2,500  due  from  the  husband  to  the  defend- 
ant. 

The  plaintiff  and  her  husband  are  English 
people  who  came  to  this  country  In  1900, 
bringing  with  them  the  personal  property 
here  in  question.  The  husband  was  at  first 
employed  in  a  mill  at  Lowell,  and  there  made 
the  acquaintance  of  the  defendant.  In  Feb- 
ruary, 1902,  the  defendant  lent  the  husband 
$800,  and  again  between  February  and  May 
of  that  year  $700  more,  without  security. 
In  May  of  that  year  the  husband  and  the 
plaintiff,  being  desirous  of  returning  to  Eng- 
land and  not  having  the  money  necessary  to 
pay  their  debts  and  the  expense  of  the  re- 
turn, the  husband  applied  to  the  defendant 
for  a  further  loan  of  such  amount  that  the 
whole  amount  due  would  be  $2,500.  The 
defendant  agreed  to  make  the  further  ad- 
vance if  he  received  security  for  what  had 
been  already  lent,  as  well  as  for  the  fresh 
advances.  The  husband  agreed  to  give  as 
security  "his  household  goods  at  Lowell,"  and 
asked  the  defendant  to  come  to  Lowell  and 
inspect  them.  The  plaintiff  was  not  present 
at  this  conversation. 

In  accordance  with  the  arrangement  made 
with  the  plaintiff's  husband,  the  defendant 
went  to  Lowell  on  May  17,  1903,  and  inspect- 
ed the  goods  which  the  husband  had  agreed 
to  give  him  as  security,  at  the  .house  In  which 
the  plaintiff  and  her  husband  were  then  liv- 
ing. He  found  the  most  valuable  of  the  arti- 
cles here  in  question  consisting  of  silver,  cut- 
lery, bric-a-brac  and  china,  collected  together 
in  one  room.  The  silver  and  cutlery  had  been 
polished  by  the  plaintiff  and  her  husband 
"shortly"  before  this  visit,  and  were  at  that 
time  "arranged  in  boxes  and  cases  as  though 
for  display."  The  plaintiff  was  present  and 
"exhibited"  several  articles  to  the  defendant, 
called  bis  attention  to  their  beauty  and  value, 
and  said  that  they  were  worth  $5,000.  She 
told  him  that  they  were  her  wedding  pres- 
ents, and  spoke  of  "the  whole  collection  as 
'our'  goods." 

The  plaintiff  testified  that  the  articles  were 
collected  together  in  one  room  "incidental  to 
cleaning"  and  for  the  convenience  of  the 
packers  and  not  for  the  purpose  of  exhibit- 


ing them  as  security  for  a  loan;  that  she 
exhibited  them  to  the  defendant  as  a  matter 
of  family  pride  to  show  that  they  were  not 
destitute  although  for  the  moment  "In  some- 
what straightened  circumstances,"  and  that 
she  had  several  neighbors  in  to  see  them  the 
day  before  they  were  exhibited  to  the  defend- 
ant 

At  this  Interview  the  plaintiff  and  her 
husband  "were  talking  of  where  they  should 
store  the  goods,  and  they  mentioned  storing 
them  in  a  regular  public  storage  bouse." 
Thereupon  the  defendant  said:  "It  is  no  use 
of  these  things  going  into  a  public  store- 
house, when  I  can  store  them  at  my  place. 
and  it  will  cost  nothing,  and  will  be  safer. 
We  will  have  them  under  our  own  eye."  To 
this  the  plaintiff  assented,  and  the  defend- 
ant gave  her  husband  directions  in  her  pres- 
ence as  to  marking  the  contents  of  the  cases 
in  which  the  goods  were  to  be  packed  and  as 
to  shipping  them  to  the  defendant's  bouse 
in  Milton. 

On  May  19th  the  plaintiff's  husband  made 
a  list  of  the  articles  Including  those  here  in 
question. 

On  May  31,  1902,  all  the  goods  were  de- 
livered to  a  carrier  and  were  taken  by  him 
to  the  defendant's  house  in  Milton,  where 
they  now  are.  On  the  same  day  the  defend- 
ant's attorney  drew  a  written  agreement  of 
pledge  of  all  the  goods  mentioned  in  the 
list,  which  agreement  was  executed  by  the 
husband  on  June  3.  1902.  On  the  follow- 
ing day  the  plaintiff  and  her  husband  sailed 
for  Europe. 

In  November,  1903,  the  plaintiff  returned 
to  the  United  States.  At  that  time  her  hus- 
band was  in  the  defendant's  employ.  He 
left  that  employment  in  April,  1904.  Soon 
after  leaving  the  defendant's  employ  the 
husband  asked  for  the  goods,  as  he  and  bis 
wife  were  going  to  housekeeping.  The  de- 
fendant refused  to  deliver  them  up  until  the 
loan  was  paid.  A  few  days  later  an  oral  de- 
mand for  the  goods  was  made  by  an  attorney 
in  the  name  of  the  husband. 

On  May  5,  1904,  the  same  attorney,  in  be- 
half of  the  plaintiff,  demanded  the  goods 
here  in  question,  stating  that  they  belonged 
to  her,  and  upon  the  defendant's  refusal  this ' 
bill  was  brought. 

The  master  found  that  the  defendant  acted 
throughout  In  good  faith,  believing  that  the 
husband  was  the  owner  of  the  goods  and  had 
the  right  to  pledge  them  as  he  did. 

The  master  ruled  "that  the  complainant 
was  not  estopped  by  her  acts  to  deny  that  she 
assented  to  the  transactions  relating  to  said 
goods  between  her  husband  James  Kershaw 
and  the  respondent,"  and  "that  she  could 
maintain  her  bill  and  was  entitled  to  recover 
possession  of  tlie  goods  enumerated  in  the 
schedule  thereto  annexed."  After  the  state- 
ment of  that  ruling  the  report  continues, 
and  ends  in  these  words: 

"At  the  request  of  the  respondent,  and  un- 
der the  objection  of  the  complainant,  I  finu 
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that  with  regard  to  all  transactione  herein 
reported  relating  to  the  goods  In  question, 
except  the  making  oiSdavit  before  the  United 
States  consul  at  Liverpool,  and  the  pledging 
of  the  goods  to  the  respondent.  Mr.  Kershaw 
acted  as  the  agent  of  the  complainant.  There 
was  no  evidence  that  the  respondent  knew 
of  any  transactions  with  regard  to  the  goods 
other  than  that  in  which  he  was  personally 
concerned. 

"At  the  request  of  the  re^Mndent,  and  un- 
der the  objection  of  the  complainant,  I  fur> 
ther  find  that  the  complainant  had  no  actual 
knowledge  at  the  time  of  her  husband's  pledg- 
ing said  goods  to  the  respondent;  that  she 
never  expressly  authorized  her  husband  to 
pledge  them,  and  never  expressly  assented  to, 
or  ratified  the  pledge  after  It  bad  been  made. 
But  If  such  knowledge,  assent  and  ratification 
can  be  Implied  In  law  from  the  agency  of  her 
husband  and  her  own  acts  as  herein  reported, 
then  I  find  that  she  cannot  maintain  her  bill." 

The  defendant's  first  contention  Is  that  the 
plaintiff  is  estopped  because  she  clothed  her 
husband  with  possession  of  the  goods  without 
reserve,  and  the  master  has  found  that  in 
regard  to  all  transactions  stated  in  his  report 
except  the  affidavit  at  Liverpool  and  the 
pledging  of  the  goods,  the  husband  acted  as 
agent  of  the  plaintiff.  The  transactions  speci- 
fied by  the  defendant  as  those  on  which  he 
relies  in  this  connection  are  the  two  demands 
made  by  the  husband  for  the  goods,  one  in 
person,  the  other  through  the  attorney  who 
afterwards  acted  for  the  plaintiff. 

Bat  in  the  first  place  the  plaintiff  did  not 
clothe  her  husband  with  the  possession  of 
these  goods  without  reserve,  and  in  the  second 
place  she  would  not  have  been  estopped  if 
she  bad.  An  owner  of  personalty  is  net  es- 
topped from  claiming  his  property  In  It  by 
putting  It  in  the  possession  of  another,  no 
matter  what  the  other  may  do  with  It  and  no 
matter  what  reliance  may  be  put  by  a  third 
person  on  the  possession.  The  cases  are  col- 
lected in  Rogers  v.  Button,  182  Mass.  187, 
65  N.  E.  56.  There  Is  nothing  in  the  cases 
relied  on  by  the  defendant  (Jacobs  v.  Hesler, 
113  Mass.  157 ;  Clark  v.  Patterson,  158  Mass. 
388,  33  N.  E.  589,  36  Am.  St  Rep.  498)  to 
the  contrary.  What  was  decided  there  was 
that  a  wife  has  no  claim  against  her'  hus- 
band's estate  if  she  Intrusts  money  or  nego- 
tiable securities  to  him  without  evidence  as 
to  the  terms  on  which  they  were  intrusted. 

The  other  contention  made  by  the  defend- 
ant consists  In  an  argument  showing  that  the 
facts  stated  In  the  master's  report  warranted 
a  finding  that  the  plaintiff  in  fact  knew  of 
the  pledge  of  her  property  by  her  husband 
and  either  consented  to  it  originally  or  after- 
wards ratified  it  We  agree  with  that  conten- 
tion, but  it  Is  not  material  here.  In  other 
words  we  do  not  agree  with  the  construction 
put  by  the  defendant  on  the  master's  re- 
port The  master's  report  concludes  with  a 
finding  that  the  plaintiff  cannot  maintain  her 
bill  if  knowledge  on  the  part  of  the  plaintiff 


as  to  her  husband's  pledging  her  goods  "can 
be  implied  in  law  from  the  agency  of  her  hus- 
band and  her  own  acts  as  herein  reported." 
That  means  if  her  knowledge  is  to  be  Implied 
as  matter  of  law.  It  does  not  mean  if  her 
knowledge  can  as  matter  of  law  be  implied 
In  fact"  Whether  it  was  or  was  not  to  be  im- 
plied was  a  question  of  fact  for  the  master, 
on  which  he  has  found  against  the  defendant 
The  entry  must  be 
Decree  affirmed. 

(IM  Mass.  1S7) 

HAYES  V.  MOni/rON  et  aT. 

(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.     Feb.   26,   1907.) 

1.  Wnxs— Contest— New  Tbial. 

Where,  in  a  will  contest,  the  question 
whether  the  will  was  procured  tlirough  fraud 
or  undue  influence  was  decided  by  a  jury 
against  contestants,  their  only  remedy  was  by 
an  application  for  a  new  trial  on  that  ground. 
[Ed.  Note. — For  cases  In  point,  see  Cent  Dig. 
vol.  49,  Wills,  §  795.] 

2.  Saue — Instbuctions. 

An  instruction  that  a  will  which  is  differ- 
ent from  the  previously  expressed  purpose  of 
The  testatrix,  and  different  from  what  it  would 
have  been  if  she  had  be^  in  full  possession  of 
her  faculties  and  had  acted  under  independent 
advice,  should  be  set  aside,  was  properly  re- 
fused ;  testatrix  being  entitled  to  change  her 
mind,  select  her  own  advisers,  and  make  her 
will  m  her  own  way,  if  she  was  of  sound  and 
disposing  mind  and  memory. 

8.   TbIAI/— iNSTRTJCTlOUe— ASSOMED   FACTS. 

Requests  to  charge,  which  assume  the  truth 
of  facts  which  are  in  dispute,  are  properly  re- 
fused. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  46,  Trial,  {  420.] 

4.  Samb— Abgumentative  Inbtbuctiors. 

Requests  to  charge,  which  constituted  argu- 
ments in  supi>ort  of  the  parties'  contentions  by 
emphasizing  certain  portions  of  the  evidence, 
were  properly  refused. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  46,  Trial,  f«  561,  578,  579.] 

5.  Saue— Requests  Covebed  by  Otheb  In- 
stbuctions. 

Requests  to  charge,  covered  by  other  in- 
structions, may  be  properly  refused. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
VOL  46,  Trial,  $§  651-659.] 

6.  Same— Abstbact  Instbuctions. 

An  instruction  in  a  will  contest  that  un- 
due influence  and  mental  capacity  cannot  be 
separated,  where  the  testatrix  is  of  advanced 
age  and  suffering  from  a  disease  affecting  her 
brain  and  vital  powers,  was  properly  refused 
as  abstract. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  «§  582,  583.] 

7.  WttLS— Undue  Influence— Capacitt. 

A  person  may  have  sufficient  capacity  to 
make  a  will,  and  yet  not  have  sufficient  capac- 
ity to  resist  pressure  of  undue  influence,  so  that 
the  question  whether  the  use  of  influence  is 
lawful  or  not  depends  largely  on  the  condition 
of  mind  and  body  of  the  person  on  whom  it  is 
exercised. 

[E^.  Note.— For  cases  in  p<rint  see  Cent  Dig. 
vol.  49,  Wills,  Si  375-387.] 

8.  Tbiax  —  Instbuctions  —  Wkiohx  of  E>vi- 

DENCE. 

Under  Rev.  Laws,  c.  173,  i  80,  declaring 
that  courts  shall  not  charge  juries  with  respect 
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to  matters  of  fact,  a  Judge  Is  not  anthorized 
to  tell  the  jury  that  the  evidence  of  a  witness 
is  open  to  the  graveat  doubt. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46.  Trial,  §§  414-419.] 

0.  Sams— Requests  fob  iNBTsncnoRS. 

If  a  party  fears  that  the  language  used  by 
the  judge  in  charging  the  jury  may  be  taken 
in  a  broader  sense  than  is  consistent  with  the 
law,  it  is  the  party's  duty  to  call  the  judge's 
attention  thereto. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  t  628.] 

Exceptions  from  Superior  Court,  Worcester 
County ;   John  A.  Aiken,  Judge. 

Application  by  Lizzie  A.  Hayea,  as  execu- 
trix of  the  alleged  will  of  Susan  H.  West,  de- 
ceased, for  the  probate  of  sueb  will,  to  which 
Jobn  B.  Moulton  and  others  filed  objections. 
E<rom  a  decree  of  the  probate  court  disallow- 
ing probate,  petitioner  appealed  to  the  su- 
perior court,  where  issues  were  submitted 
and  answered  la  favor  of  proponent,  and  de- 
fendants bring  exceptions.    Overruled. 

Appeal  by  Lizzie  A.  Hayes,  executrix,  from 
a  decree  of  the  probate  court  disallowing  the 
will  of  one  Susan  H.  West,  an  aimt  of  appel- 
lant. When  the  will  was  made  Susan  H. 
West  was  77  years -of  age.  The  will  was 
made  on  June  28,  1904,  and  testatrix  died 
July  26,  1904.  On  June  13,  1904,  testatrix 
sent  for  appellant  and  asked  her  to  come  to 
her.  A  day  or  two  later  testatrix  stated  to 
the  appellant  that  she  bad  sent  for  her  to 
fix  up  her  property,  and  asked  the  appellant 
what  she  should  do.  The  appellant  replied 
that  she  should  advise  dividing  it  equally  be- 
tween the  nephews  and  nieces  that  the  tes- 
tatrix thought  the  most  of.  The  testatrix  re- 
plied that  was  just  what  she  did  not  want 
CO  do,  as  she  did  not  wish  to  have  her  prop- 
erty sold,  whereupon  the  appellant  said  that, 
if  her  aunt  wished,  she  would  keep  It  just  as 
it  was  and  rent  It.  Subsequently  the  aunt 
executed  the  will  giving  the  property  to  the 
appellant.  In  the  superior  court,  before 
Judge  John  A.  Aiken,  the  jury  sustained  the 
will,  and  respondents  excepted. 

The  eleventh  request  for  instructions  was 
as  follows:  "A  will  which  is  different  from 
the  previously  expressed  purpose  of  the  tes- 
tatrix, and  which  is  diCFerent  from  what  It 
would  have  been  If  she  had  been  In  full  pos- 
session of  her  faculties  and  had  acted  under 
independent  advice,  should  be  set  aside."  The 
court  refused  to  give  this. 

The  twelfth  request  was  as  follows:  "The 
question  of  undue  influence  and  mental  ca- 
pacity cannot  be  separated,  where  the  testa- 
trix was  of  advanced  age  and  suffering  from 
a  disease  affecting  her  brain  and  vital  pow- 
ers."   This  request  was  refused. 

The  nature  of  the  other  requests  referred  to 
In  the  opinion  Is  stated  in  the  opinion. 

Alfd.  S.  Hayes,  for  appellants.  Colby  & 
Bayley  and  John  M.  Cochran,  for  appellee. 

SHELDON,  J.  The  questions  argued  in 
this  case  arise  npoa  the  refusal  of  the  Judge 


to  give  certain  Instructions  that  were  specif- 
ically asked  for  by  the  respondents.  There 
was  doubtless  a  great  body  of  evidence  which 
called  for  serlotis  consideration  by  the  jury 
upon  the  question  whether  Mrs.  West's  will 
was  procured  through  the  fraud  or  undue  In- 
fluence of  Mrs.  Hayes,  the  only  beneficiary 
thereof;  but  if  this  question  was  answered 
wrongly  by  the  verdict,  the  respondents'  only 
redress  Is  by  application  to  the  judge  for  a 
new  trial  for  that  reason.  Aiken  v.  Holyoke 
St  By.,  180  Mass.  8,  61  N.  E.  557.  As  was 
said  by  Montgomery,  J.,  in  Asbury  v.  Char- 
lotte Electric  By.  &  Power  Co.,  125  N.  C 
568,  573,  34  S.  E.  654,  we  cannot  criticise  the 
verdict  of  the  jury. 

The  eleventh  request  could  not  have  been 
given  In  the  form  asked  for.  The  fact  that 
a  will  differ^  from  the  previously  expressed 
purpose  of  the  testatrix,  or  from  what  It 
would  have  been  if,  besides  being  In  full  pos- 
session of  her  faculties,  she  had  acted  undv 
independent  advice,  does  not  require  It  to 
be  set  aside.  She  had  the  right  to  change  her 
mind  and. to  select  her  own  advisers.  And 
the  jury  were  suflBclently  told  that  the  will 
could  not  be  sustained  unless  the  petitioner 
proved  that  the  testatrix  was  of  sound  and 
disposing  mind  and  memory. 

The  fourteenth,  seventeenth,  nineteenth, 
twentieth,  twenty-second,  twenty-third,  twen- 
ty-fourth, twen^-fifth,  and  twen^-seventh  re- 
quests are  all  objectionable,  and  the  judge 
was  not  required  to  give  them.  Some  of  them 
assumed  the  truth  of  facts  which  were  In  dis- 
pute ;  most  of  them  were  attempts  to  put  ar- 
guments for  the  respondents'  contentions  in- 
to the  mouth  of  the  judge,  by  calling  upon 
him  to  charge  so  as  to  emphasize  certain 
portions  of  the  evidence ;  all  of  them  were  ob- 
noxious to  one  or  both  of  these  objections. 
Both  fraud  and  undue  Influence  were  suiB- 
dently  defined  and  explained  In  what  was 
said  to  the  jury. 

All  the  claims  of  the  respondents  mentioned 
In  the  eighteenth  request,  were  sufiiclently  ex- 
plained to  the  jury ;  and  it  was  made  plain 
to  them  that  they  might  Infer  the  existence 
of  undue  Influence  from  the  facts  mentioned 
In  this  request  If  they  found  these  facts  to  be 
proved  and  chose  to  draw  such  an  Inference. 
This' was  as  far  as  it  was  the  duty  of  the 
judge  to  go.  Woodbury  v.  Woodbury,  141 
Mass.  329,  5  N.  E.  275,  55  Am.  Bep.  479; 
Banfleld  v.  Whipple,  14  Allen,  13, 14. 

It  would  not  have  helped  the  jury  to  state 
to  them  the  abstract  proposition  of  law  con- 
tained in  the  twelfth  request.  It  Is  true  of 
course,  as  argued  by  the  respondents,  that  a 
person  may  have  sufficient  capacity  to  make 
a  win  If  let  alone  and  yet  not  be  of  sufficient 
capacity  to  resist  the  pressure  upon  bim  (MT 
strong  Influence;  and  the  question  whether 
the  use  of  such  Influence  Is  lawful  or  not 
often  may  depend,  and  perhaps  in  this  case 
did  depend,  upon  the  condition  of  mind  and 
body  of  the  person  upon  whom  it  is  exercised. 
Dexter  v.  Oodman,  148  Mass.  421,  424,  19  N. 
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BL  617;  Bacon  t.  Bacon.  181  Mass.  18,  22, 
62  N.  B.  890,  92  Am.  St  Bep.  397.  Bnt  that 
l8  not  what  the  Jndge  was  asked  to  say  to 
tbe  jury.  He  had  a  right  to  refuse  this  re- 
quest 

As  to  the  twenty-first  request  it  is  enough 
to  say  that  a  Judge  has  not  the  right  to  tell 
a  jury  that  the  evidence  of  a  witness  is  open 
to  the  gravest  doubt  Rev.  Laws,  c  173,  §  80 ; 
Com.  v.  Barry,  9  Allen,  276,  27a 

Nor  ought  the  twenty-sixth  request  to  have 
been  given  in  terms.  It  was  a  question  for 
the  jury  to  determine  whether  and  how  far 
ther^  was  a  relation  of  trust  and  confidence 
between  Mrs.  Hayes  and  the  testatrix.  If 
tbe  Jury  found  this  fact  to  be  as  claimed  by 
the  respondents,  It  would  be  a  material  cir- 
cumstance for  them  to  consider,  and  they 
would  be  warranted  In  saying  that  tbe  will 
should  not  be  sustained  without  proof  to 
their  entire  satisfaction  that  it  did  express 
tbe  real  Intentions  of  the  deceased.  Jones  v, 
Simpson,  171  Mass.  474,  476,  60  N.  E.  040; 
Davenport  v.  Johnson,  182  Mass.  269,  65  N.  E. 
S92.  But  this  Is  a  very  difTerent  proposition 
from  that  which  was  asked  for  by  the  re< 
spondents. 

No  exception  was  taken  to  any  of  the  In- 
structions given ;  but  only  the  refusal  to  give 
tbe  instructions  which  have  been  mentioned 
was  excepted  to.  If  the  respondents  feared 
that  the  language  used  by  the  Judge  might 
be  taken  In  a  broader  sense  than  they  deemed 
consistent  with  the  law,  they  should  have 
called  his  attention  to  tiie  matter.  McKee 
▼.  Tourtellotte,  167  Mass.  68,  72,  44  N.  B. 
1071,  48  L.  R.  A.  542. 

Elxceptlons  overruled. 

<1M    Mass.   SSO) 

AHEARN  V.  BOSTON  ELEVATED  RT.  00. 

(Supreme    Judicial    Court    of    Massachaaetta. 
Plymouth.    Feb.  28,  1907.) 

1.  Stkeet  Railroads— Injuries  to  Lineman 
— Warninq — Contributory   Neoligenoe. 

Plaintiff,  a  telegi-aph  lineman,  incumbered 
by  a  hand  line  attached  to  a  coil  of  wire,  was 
directed  to  climb  a  crooked  telegraph  pole,  lo- 
cated between  the  double  tracks  of  defendant 
street  railway.  Before  he  started  to  ascend  he 
■aw  defendant's  car,  which  afterwards  struck 
him,  approaching  at  a  distance  of  150  feet,  and 
appearing  to  be  ^ing  at  about  10  miles  per 
bonr.  Plaintiff  did  not  notice  that  the  pole 
slanted  toward  tbe  track  on  which  the  car  was 
mnning,  but  relied  on  bis  foreman  to  notify  the 
car  to  stop  or  notify  him  of  any  impending 
peril  while  he  was  on  the  pole.  This  the  fore- 
man did  not  do,  and,  as  plaintiff  climbed  to  the 
center  of  the  curve  of  the  pole,  the  roof  of  the 
car  struck  his  hips  and  threw  him  to  the  ground. 
Held,  that  plaintiff  was  entitled  to  rely  on  his 
foreman  to  protect  him  from  danger,  though  tbe 
foreman  was  not  in  anjr  manner  connected  with 
defendant  and  that  plaintiff  was,  therefore,  not 
guilty  of  contributory  negligence  as  a  matter 
of  law. 

2.  Evidence  —  Opinion  Evidence  —  Facts  ob 
conclusionb. 

Where  plaintiff,  a  telegraph  lineman,  was 
Struck  and  thrown  from  a  curved  telegraph  pole 
by  a  passing  street  car  as  he  was  ascending  the 
pole,  nis  answer,  when  asked  why  he  went  up 
the  side  of  the  pole  that  be  did,  that  it  "was 


tbe  safe  side  to  go,"  shonld  be  construed  to 
mean  that  he  so  undJerstood  it  at  the  time,  and 
was  therefore  admissible  as  a  reason  for  his 
act 

8.  Street  Railroads— Injuries  to  Lineush 
—Notice— Custom. 

In  an  action  for  injuries  to  a  telegraph 
lineman  by  being  struck  by  a  street  car  while 
he  was  climbing  a  telegraph  pole,  evidence  as 
to  a  custom  of  giving  notice  of  danger  to  line- 
men by  men  on  the  ground  was  admissible,  as 
bearing  on  the  issue  of  plalntifTs  dne  care, 
though  the  action  was  not  against  plaintiff's 
employer. 
4.  Same— Evidence— SuBBOUNDiNOS. 

In  an  action  for  injuries  to  a  telegraph 
lineman  by  i>eing  struck  and  thrown  from  a 

Sole  by  defendant's  street  car,  evidence  that 
ags  were  stationed  to  notify  people,  and  particv 
uiarly  cars,  that  there  was  dangerous  construc- 
tion going  on,  was  admissible  to  show  the  sur- 
rounding conditions. 
6.  Appeal— Exceptions— Necessity. 

An  objection  to  tbe  court's  charge  cannot 
be  reviewed  on  exceptions,  where  no  exception 
was  taken  thereto. 

[Ed.  Note.— For  cases  in  point  see  Cent  IMg. 
vol.  2,  Appeal  and  Error,  H  1516-1632.] 

Exceptions  from  Superior  Court  Plymouth 
County;  Charles  IT.  Bell,  Judge. 

Action  by  one  Ahearn  against  the  Boston 
Elevated  Railway  Company  for  injuries  to 
plaintiff  by  being  struck  by  one  of  defend- 
ant's cars  while  plaintiff  was  at  work  on  a 
telegrapb  pole.  A  verdict  was  returned  for 
plaintiff,  and  defendant  brings  exceptions. 
Overruled. 

Thomas  H.  Buttlmer,  for  plaintiff.  Endi- 
cott  P.  Saltonstall  and  Sanford  H.  E. 
Freund,  for  defendant 

HAMMOND,  J.  The  plaintiff  was  an  ex- 
perienced lineman,  and  at  the  time  be  was 
struck  by  tbe  car  was  In  the  employ  of  a 
telegraph  company  and  was  climbing  one  of 
its  poles,  which  was  situated  between  two 
tracks  belonging  to  the  defendant  on  Blue 
Hill  avenue.  He  was  one  of  a  gang  of  men 
consisting  of  "three  climbers,  including  him- 
self, two  ground  men,  and  tbe  boss,"  who 
were  engaged  In  putting  wires  on  the  poles. 
Tbe  process  of  doing  this  is  thus  described 
by  the  plaintiff:  "The  colls  of  wire  [are]  set 
on  reels  and  •  *  *  they  [the  men]  bitcb 
a  running  or  band  line  to  these  and  take  that 
mnning  line  and  throw  it  over  tbe  pole  and 
pull  the  wire  through  and  stay  on  tbe  pole 
till  tbe  wire  gets  by."  There  were  two  sets 
of  the  defendant's  tracks,  one  tbe  inbound 
track  and  one  tbe  outbound  track;  and  the 
telegrapb  poles  were  substantially  In  the 
middle  of  the  space  between  the  two  tracks. 
The  pole  upon  which  tbe  plaintiff  was  at  the 
time  of  the  accident  was  not  straight  but 
for  several  feet  from  the  surface  of  the 
ground  inclined  toward  tbei  inbound  track 
so  that  the  distance  between  it  and  the  ex- 
treme projection  of  tbe  roof  of  a  car  pass- 
ing on  that  track  was  only  one  foot  and  four 
inches,  which  is  eight  and  a  half  inches  less 
than  it  would  have  been  U  the  pole  had  been 
straight 
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As  to  the  manner  In  which  the  accident 
occurred  the  plaintiff  testified  that  McDon- 
ald the  boss  gave. him  a  hand  line  and  told 
him  to  ascend  the  pole;  that  Just  before  this 
the  hand  line  was  on  the  track  and,  a  car 
coming  along,  the  plaintiff  had  to  get  it  off 
the  track;  that  after  that  car  had  passed 
McDonald  gave  him  the  order  to'  ascend; 
that  he  (the  plaintiff)  took  the  hand  tine, 
glanced  "down  the  street  and  did  not  see 
anything  or  any  car  that  be  thought  would 
do  any  damage,"  and  then  walked  across  and 
started  to  climb  the  pole;  that  he  had  on 
"spurs,  belt,  pliers  and  cutters,"  and  in  his 
hands  the  hand  line;  that  with  the  assist- 
ance of  his  spurs  he  reached  the  first  step, 
which  was  nine  or  ten  feet  from  the  ground; 
that  In  going  up  the  pole  he  used  his  hands 
"to  balance  some^';  that  he  went  up  on  the 
side  nearest  the  Inbound  track,  with  his 
back  to  the  track;  that  the  other  men  were 
working  upon  the  same  side;  that  as  he 
went  up  he  was  bit  by  the  car;  that  at  that 
time  he  had  caught  hold  of  the  first  step 
with  one  hand  and  of  the  second  step,  which 
was  eighteen  Inches  higher  up,  with  the  oth- 
er; that  when  he  was  hit  his  left  hand  was 
knocked  off,  then  the  right,  and  he  dropped 
to  the  ground  in  a  faint. 

The  evidence  showed  that  the  day  was 
clear,  the  road  straight,  and  that  there  was 
nothing  to  obstruct  the  view  for  a  half  mile 
in  the  direction  from  which  the  car  came. 
Upon  cross-examination  the  plaintiff  testi- 
fied that  before  he  started  to  ascend  the  pole 
he  saw  the  car  which  afterwards  struck  him, 
coming  towards  him;  that  it  then  looked 
about  150  feet  away,  and  appeared  to  be  go- 
ing 10  miles  an  hour;  that  before  he  start- 
ed up  the  pole  he  did  not  notice  that  the 
pole  slanted  toward  the  track  upon  which 
the  car  was  coming,  although  there  was  noth- 
ing to  prevent  him  from  seeing  that  fact. 
He  further  testified  that  after  he  had  looked 
and  seen  this  car  150  feet  away  McDonald 
passed  him  the  line,  as  before  stated;  that 
after  he  received  the  order  to  go  up  the  pole 
and  had  stuck  his  spurs  into  it,  he  did  not 
look  to  see  where  the  car  was  although  he 
knew  that  It  might  be  much  closer  to  him 
than  when  he  first  saw  it;  that  before  he 
started  up  the  pole  he  realized  that  when  ne 
got  onto  the  pole  It  would  be  Impossible  for 
him  to  look  and  see  "where  the  car  was  at 
all";  that  one  can  stand  still  on  a  pole  and 
look  out  to  one  side,  and  that  It  Is  only  when 
actually  ascending  a  pole  that  one  cannot 
look  out  at  the  side;  that  If  he  had  stopped 
anywhere  on  the  way  up  he  could  have  look- 
ed either  way,  but  he  did  not  do  It  because 
It  was  not  customary. 

It  further  appeared  that  the  part  of  the 
car  with  which  he  came  in  contact  was  the 
roof,  and  that  In  going  up  the  pole  one's 
buttocks  and  hips  are  thrown  out  "a  little 
bit"  at  every  step. 

It  is  urged  by  the  defendant  that  the  plain- 
tiff was  not  in  the  exercise  of  due  care  inas- 


much as  the  evidence  shows  that  witb  full 
knowledge  that  a  car  was  approaching  be 
went  up  on  the  side  of  the  pole  nearest  the 
track  upon  which  the  car  was  coming,  and 
took  no  precaution  whatever  to  protect  him- 
self from  injury;  and  that  therefore  the  case 
should  stand  with  cases  like  Quinn  v.  Bos- 
ton Elevated  Railway,  188  Mass.  473,  74  N. 
E.  087.  The  answer  of  the  plaintiff,  however, 
is  that  he  relied  upon  McDonald  to  warn  bim 
If  the  car  should  come  dangerously  near,  and 
that  he  had  a  right  thus  to  rely  upon  blm. 
Upon  this  point  the  case  is  close.  Upon  an 
Inspection  of  the  evidence,  however,  we  are 
satisfied  that  the  Jury  were  warranted  In 
finding  that  In  view  of  the  various  articles 
with  which  the  plaintiff  was  incumbered  at 
the  time  he  was  on  the  pole,  the  nature  of 
the  work  he  was  expected  to  do  and  the 
close  attention  necessary  to  Its  proper  ex- 
ecution, and  the  possibility  of  injury  from 
passing  cars,  it  was  reasonably  necessary  for 
the  protection  of  the  lineman  and  for  the 
proper  dispatch  of  the  business  that  some  one 
should  be  on  the  ground  to  notify  the  line- 
man of  approaching  danger;  and  further, 
that  In  this  case  the  plaintiff  did  rely  and 
had  the  right  to  rely  upon  McDonald  to  no- 
tify the  car  to  stop  and  to  give  him  notice  of 
any  impending  peril  while  he  was  on  the 
pole.  Upon  such  findings  the  case  is  clearly 
distinguishable  from  cases  like  Quinn  v.  Bos- 
ton Elevated  Ry.,  ubl  supra,  and  more  close- 
ly resembles  Davis  v.  N.  T.,  N.  H.  &  H.  R. 
R.,  159  Mass.  532,  34  N.  E.  1070,  and  similar 
cases.  And  It  Is  Immaterial  upon  the  ques- 
tion of  the  due  care  of  the  plaintiff  whether 
this  warning  was  to  be  given  by  some  party 
other  than  the  defendant  and  Its  servants. 
The  question  of  the  due  care  of  the  plaintiff 
was  properly  submitted  to  the  Jury. 

There  was  also  evidence  of  the  negligence 
of  the  defendant. 

We  pass  to  the  questions  arising  upon  the 
admissibility  of  evidence.  The  answer  of 
the  plaintiff  when  asked  why  he  went  up  on 
the  side  of  the  pole  "on  which  [he]  did," 
that  It  "was  the  safe  side  to  go,"  must  be 
understood  not  as  a  statement  by  the  wit- 
ness that  it  was  the  safe  side,  but  that  he 
thought  at  the  time  that  It  was,  and  hence 
as  a  reason  for  bis  action  It  was  admissible. 
Whitman  v.  Boston  Elevated  Ry.,  181  Mass. 
138,  63  N.  E.  334;  McCrohan  v.  Davison,  187 
Mass.  466,  73  N.  E.  553. 

The  evidence  as  to  the  custom  of  giving 
notice  to  linemen  by  men  upon  the  ground 
was  rightly  admitted.  It  bore  upon  the 
question  of  due  care,  and  on  that  point  It  is 
immaterial  that  the  action  was  against  some 
other  party  than  the  employer  of  the  plain- 
tiff. 

The  evidence  that  the  flags  were  stationed 
to  notify  the  people  that  there  was  danger, 
"also  the  cars,  particularly  the  cars,"  or 
"that  there  was  a  dangerous  construction 
going  on"  there,  was  admissible  to  show  the 
condition  of  things.    If,  as  ia  now  contended 
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by  tbe  defendant,  the  court  In  its  charge  to 
the  Jury  suggested  an  erroneous  bearing  o: 
the  evidence  and  enlarged  Its  proper  scope, 
the  answer  Is  that  no  exception  was  taken 
to  the  charge. 
Exceptions  overruled. 


(194    MU8.    a6) 

REEiD  T.  RBEO  et  aL 

(Supreme  Jndicial  Court  of  Massachusetts.  Mid- 
dlesex.   Feb.  27,  1907.) 

Wnxs — Intebest  Given— Lirii  Bbtatb  with 

POWEB  OF  DiSPOeiTIOM. 

Under  a  will  giving  all  testatrix's  property 
to  her  sister  "for  and  during  her  natural  life," 
with  tbe  power  of  disposing  of  any  or  all  the 
real  estate  if  she  deemed  It  expedient,  with  a 
provision  that  at  thf  sister's  death  the  prop- 
erty be  divided  among  certain  other  relatives,  the 
sister  does  not  take  the  property  absolutely, 
but  for  life,  with  power  to  dispose  of  the  re- 
mAinder,  any  residue  to  go  to  the  other  rela- 
tives. 

[£U.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  49,  Wills,  S!  141&-1430.] 

Case  Reserved  from  Supreme  Judicial 
Court,  Middlesex  County. 

Petition  for  construction  of  the  will  of 
Sarah  Baldwin,  brought  by  Nathan  P.  Reed, 
administrator  with  the  will  annexed,  against 
Nathan  H.  Reed  and  others.  From  the  pro- 
bate court  decree,  Clara  B.  Reed  appeals. 
Case  reserved  by  the  Supreme  Judicial  Court 
for  tbe  full  court  Decree  of  probate  court 
affirmed. 

F.  A.  P.  Flske,  for  appellant 

BRAIiET,  J.  In  her  will  Sarah  Baldwin 
made  this  provision:  "I  give,  devise  and 
bequeath  to  my  sister  Elizabeth  C.  Baldwin, 
(should  she  be  living  at  my  decease),  all  my 
real  estate  and  personal  property  for  and 
during  her  natural  life  with  the  privilege 
of  disposing  of  any  or  all  of  said  real  estate 
If  she  should  at  any  time  deem  It  expedient 
to  do  so.  At  her  decease  tbe  property  to  be 
equally  divided  as  follows :  One-third  to  my 
brother  John  Baldwin,  or  his  heirs,  one-third 
to  my  brother  Francis  Baldwin,  or  hla  heirs, 
one-third  to  the  children  of  my  late  deceased 
sister  Mary  B.  Parker.  Should  the  minor 
children  (Charles  W.  and  Lucy  B.  Parker) 
decease  before  coming  of  age,  their  share  to 
be  equally  divided  between  the  others."  Tbe 
questions  are  whether  the  legatee  and  devisee 
first  named  took  the  property  absolutely,  or 
only  a  life  estate  with  a  power  of  disposing 
of  tbe  remainder  In  the  real  estate.  It  would 
hardly  be  possible  to  conceive  of  more  direct 
language  to  express  her  purpose  than  that 
chosen  oy  the  testatrix  in  the  first  sentence 
of  the  clause.  Tbe  gift  Is  of  "all  my  real 
estate  and  personal  property,"  and  the  tenure 
Is  "for  and  during  her  natural  life,"  coupled 
with  an  unlimited  power  of  disposal  by  deed 
If  tlie  devisee  fo-r  any  reason  deemed  It  ex- 
pedloit  to  convert  the  real  estate.  A  life 
Interest  In  the  estate  as  a  whole  having  been 
given   wltn  a  power  to  convey,  the  word 


"property"  In  the  second  sentence  should  be 
construed  as  including  whatever  might  re- 
main at  tbe  death  of  the  tenant  for  life. 
Under  this  construction  the  limitation  over 
Is  not  repugnant,  but  consistent  with  tbe 
object  of  the  testatrix,  which  evidently  was 
to  provide  for  the  comfortable  support  of 
her  sister,  even  If  tbe  whole  of  the  property 
might  be  exhausted,  but  If  a  residue  remain- 
ed It  was  to  go  to  live  other  relatives  In  tbe 
proportions  named.  The  case,  therefore.  Is 
not  within  Bassett  v.  Nlckerson,  184  Mass. 
169,  68  N.  E.  25,  and  Martin  v.  Foskett,  189 
Mass.  368,  75  N.  E.  709,  but  Is  governed  by 
Whitcomb  V.  Taylor,  122  Mass.  243,  John- 
son V.  Battelle,  125  Mass.  453,  Kent  v.  Mor- 
rison, 153  Mass.  137,  26  N.  E.  427,  10  L.  R. 
A.  756,  25  Am.  St  Rep.  616,  Collins  v.  Wick- 
wlre,  162  Mass.  143,  38  N.  E.  365,  and  Dana 
V.  Dana,  185  Mass.  156,  158,  70  N.  E.  49.  If 
at  the  death  of  the  tenant  for  life  any  of 
the  personalty  remained  It  should  be  turned 
over  to  tbe  petitioner  as  administrator  with 
tbe  will  annexed,  and  as  it  does  not  appear 
that  the  realty  has  been  converted,  the  title 
which  vested  at  the  death  of  the  testatrix, 
has  not  been  divested,  and  Is  In  tbe  remain- 
dermen. If  living,  or  If  dead  In  their  heirs  or 
devisees.  Cushman  v.  Arnold,  185  Mass.  165, 
70  N.  E.  43;  Dana  v.  DSna,  185  Mass.  156, 
160,  70  N.  E.  49. 
Decree  of  tbe  probate  court  affirmed. 


(IM  Mass.  181) 

DURBIN  T.  NEW  YORK.  N.  H.  &  H.  R.  CO. 

(Supreme  Jndicial  Court  of  Massachusetts. 
Suffolk.    Feb.  26,  1907.) 

1.  Dbatu— Action  fob  Damages— Raii.boads 
— Pebsons  Ktlleo  on  Tbace. 

Rev.  Laws,  c.  Ill,  S  268,  giving  a  right 
of  action  for  death  of  one  killed  by  a  train  at 
a  grade  crossing,  will  not  avail  where  the 
person  had  turned  from  the  side  of  the  high* 
way  where  It  crossed  the  railroad,  and,  having 
passed  within  the  company's  location,  was  walk- 
ing on  the  roadbed  when  struck  by  a  train. 

2.  Sauk. 

Under  Rev.  Laws,  c.  Ill,  8  267,  giving 
right  of  action  for  death  of  one  killed  by  negli- 
gence of  employes  of  a  railroad  company,  but 
groviding.  if  at  the  time  of  death  the  person 
Hied  is  walking  on  its  road  contrary  to  law, 
the  company  shall  not  be  liable,  recovery  cannot 
be  had  for  death  of  a  trespasser  on  the  track, 
unless  willful  or  reckless  misconduct  of  the 
engineer  is  shown. 

Exceptions  from  Superior  Court,  Suffolk 
County;  Wm.  (Tuabing  Walt,  Judge. 

Action  by  Mary  J.  Durbln,  administratrix, 
against  the  New  York,  New  Haven  &  Hart- 
ford Railroad  Company.  A  verdict  was  or- 
dered for  defendant,  and  plaintiff  excepted. 
Exceptions  overruled. 

Florence  F.  Sullivan  and  Jos.  M.  Sullivan, 
for  plaintiff.  Cboate^  Hall  Se  Stewart,  for  de- 
fendant 

BRALBY,  J.  Upon  tbe  tindlspnted  evi- 
dence the  plalntltTs  intestate  had  turned  from 
tbe  aide  of  tbe  highway  where  It  crossed  the 
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railroad  track,  and  having  passed  wltbln  the 
defendant's  location  was  walking  in  tbe 
middle  of  the  roadbed,  when  she  was  struck 
and  Instantly  killed  by  a  passing  train.  At 
common  law,  not  harlng  surrlved  the  tnjnry, 
no  action  could  be  maintained,  and  the  plain- 
tiff relies  on  the  provisions  of  Rev.  Laws,  c. 
Ill,  a  267,  268 ;  Smith  v.  Thomson-Houston 
Blec.  Co.,  188  Mass.  871,  376,  74  N.  E.  664. 
But  as  the  decedent's  life  was  not  lost  by  a 
colIl£don  with  the  defendant's  engine  or  cars 
at  a  grade  crossing  the  remedy  given  by  sec- 
tion 268  Is  inapplicable,  and  It  being  express- 
ly provided  by  section  267,  that  it  at  the  time 
of  death  the  person  killed  Is  walking  on 
its  road  contrary  to  law  the  corporation  shall 
not  be  liable,  recovery  under  this  section  Is 
also  barrea,  unless  willful  or  reckless  mis- 
conduct on  the  part  of  the  defendant's  en< 
gineer  Is  shown,  and  of  this  there  Is  no  evi- 
dence. Johnson  v.  Boston  &  Maine  R.  R., 
125  Mass.  75 ;  Wright  v.  Boston  &  Albany  B. 
B.  Co.,  142  Mass.  296,  7  N.  B.  866 ;  McCreary 
V.  Boston  &  Maine  Railroad,  153  Mass.  300, 
804,  26  N.  E.  864,  11  L.  R.  A.  350. 

It  consequently  becomes  unnecessary  to 
consider  the  other  questions  argued. 

Exceptions  overruled. 


(194  MasB.  296) 

WEEKS  et  al.  v.  GRACE. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Feb.  26,  1907.) 

1.  Covenants— Independkht  Covenants. 

The  covenants  in  a  deed  that  the  premises 
are  free  of  incumbrances  and  that  the  grantor 
will  warrant  and  defend  tliem  against  lawful 
claims  are  independent,  so  that  breach  of  either 
Rives  a  rif;ht  of  action. 

2.  Sake— AoAiNST  Inoumbbances  Made  bt 
Gbantob. 

An  easement  acquired  by  eminent  domain 
does  not  constitute  a  breach  of  a  covenant  of 
the  grantor  that  the  premises  are  free  of  in- 
cumbrances made  by  him ;  the  action  of  the  pub- 
lic authorities  not  being  caused  or  permitted 
by  him. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Diic. 
'vol.  14.  Covenants,  {  124.] 

P.  Same— Wabbanty— Claims  "Bt,  Thbouoh, 

OB  Undeb"  Gbantob— Eminent  Domain. 
An  independeot  title  in  land  is  acquired 
by  condemn'ation  of  an  easement,  so  tbat  the 
covenant  of  the  prior  owner  of  the  premises  to 
warrant  and  defend  them  against  the  lawful 
claims  and  demands  of  all  persons  claiming  "by, 
through,  or  under  mo"  is  not  broken  thereby. 

Knowlton,  C.  J.,  and  Hammond,  J.,  dissenting. 

Exceptions  from  Superior  Court,  Suffolk 
County;  Charles  O.  Bell,  Judge. 

Action  by  John  W.  Weeks  and  another, 
trustees,  against  James  J.  Grace,  for  breach 
of  covenant  In  a  deed.  There  was  a  verdict 
for  plaintiffs.  Defendant  excepted.  Excep- 
tions sustained. 

The  covenants  In  the  deed  were  as  follows : 
"And  I,  the  said  grantor,  for  myself  and 
my  heirs,  executors,  and  administrators,  do 
covenant  with  the  said  grantees,  and  their 
heirs  and  assigns,  that  the  above-described 
premises   are   free   from    all    incumbrances 


made  by  me  except  as  aforesaid,  and  tbat  1 
win,  and  my  heirs,  executors,  and  administra- 
tors shall,  warrant  and  defend  the  same  to 
the  said  grantees  and  their  heirs  and  assigns 
against  the  lawful  claims  and  demands  of 
all  persons  claiming  by,  through,  or  under 
me  except  as  aforesaid,  but  against  none 
other."  . 

Francis  Burke  and  Thos.  J.  Kenny,  for 
plaintiffs.  Charles  W.  Bartlett,  Elbridge  B. 
Anderson,  and  Arthur  T.  Smith,  for  defend- 
ant 

BBALEY,  J.  The  restricted  covenants 
against  Incumbrances,  and  of  warranty  con- 
tained in  the  defendant's  deed  under  which 
the  plaintiffs  derived  their  title  are  inde- 
pendent, and  a  breach  of  either  would  give  a 
distinct  cause  of  action,  although  the  build- 
ing and  maintaining  of  a  public  sewer  through 
a  part  of  the  granted  premises  did  not  con- 
stitute a  breach  of  the  first  covenant,  as  the 
action  of  the  public  authorities  was  neither 
caused  nor  permitted  by  the  grantor.  Esta- 
brook  V.  Smith,  6  Gray,  672,  577,  66  Am.  Dec. 
445;  West  v.  Spauldlng,  11  Mete.  556;  Cole  v. 
Lee,  30  Me.  392,  397.  But  the  covenant  of 
warranty  was  broken  by  the  constructive 
eviction  caused  by  its  maintenance,  if  the 
easement  taken  by  eminent  domain  Is  de- 
rived from,  and  supported  by  the  title  of 
the  defendant  Comstock  v.  Smith,  13  Pick. 
116,  23  Am.  Dec  670 ;  Baymond  v.  Raymond, 
10  Cush.  134,  140;  Smith  v.  Richards,  155 
Mass.  79,  82,  28  N.  E.  1132.  It  therefore 
becomes  important  to  consider  if  upon  Its 
exercise  the  public  acquired  in  the  land  a 
derivative  or  an  Independent  title.  In  Pol- 
lard V.  Hagan,  8  How,  (U.  S.)  212,  223,  11 
L.  Ed.  565,  where  the  right  of  the  federal 
government  In  the  soil  of  the  states  carved 
out  of  the  Louisiana  Purchase  is  considered, 
Mr.  Justice  McKlnley  defines  this  function 
as  follows :  "The  right  Which  belongs  to  the 
society  or  to  the  sovereign  of  disposing  In 
case  of  necessity  and  for  the  public  safety  of 
all  the  wealth  contained  In  the  state  Is  called 
the  eminent  domain."  By  force  of  this  pow- 
er, back  of  all  private  titles  lies  the  eminent 
domain  as  an  inherent  attribute  of  organized 
government.  Perry  v.  Wilson,  7  Mass.  393; 
Goodyear  Shoe  Machinery  Co.  v.  Boston  Ter- 
minal Co.,  176  Mass.  115,  57  M.  E.  214.  And 
whenever  the  Legislature  adjudges  It  expedi- 
ent the  pn^>erty  of  the  citizen  may  be  ap- 
propriated for  public  use.  The  taking  may 
be  by  legislative  act,  or  the  right  may  be 
delegated.  Talbot  v.  Hudson,  16  Gray,  417. 
424;  In  re  Petition  of  Northampton,  158 
Mass.  299,  83  N.  E.  668;  Abbott  v.  New  York 
&  New  England  B.  R.  Co.,  145  Mass.  450,  453, 
454,  15  N.  E.  91;  Com.  v.  Boston  Terminal 
Co.,  185  Mass.  281.  70  N.  E.  125.  OrdiuarUy 
where  land  is  condemned  for  this  purpose 
the  quality  of  the  estate  is  defined  either 
by  the  paper  taking,  or  Its  extent  may  be 
measured  by  the  object  to  be  accomplished. 
It  may  be  a  fee  or  an  easement    Harback  r. 
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Boston.  10  ODah.  295;  P««e  t.  OToole,  144 
Mass.  303,  10  N.  EL  8B1 ;  Titos  ▼.  Boston,  161 
MasM.  200.  38  N.  B.  743;  Newtm  T.  P«R7, 
163  Maaa.  310,  321,  80  N.  B.  1082;  Newton  ▼. 
Newton.  188  Mass.  226,  228.  But  whatever 
tbe  Interest  appropriated  tbe  owner  most 
be  fully  ocmipenBated.  Const  Mass.  pt  It 
art  10;  Wbitman  t.  Nantucket  160  Mass. 
147,  Itt.  47  N.  B.  611;  Hellea  t.  Medford. 
188  Mass.  4%  4S,  78  N.  B.  1070,  60  U  R.  A. 
S14.  lOS  Am.  Bt  Repi  460.  TUB  proTlaion  of 
our  Gonstltatlon  wblch  either  by  direct  en- 
actment or  by  reference  to  similar  provision 
In  ezlstlnK  laws  la  nsoally  embodied  In  the 
statute  by  which  tbe  right  la  exercised  or 
delegated,  while  an  Inseparable  Incident 
forma  no  part  of  the  power  Itself.  Tbe  Mla- 
slsslpirt  8e  Rom  Blver  Boom  Oo.  t.  Patterson, 
08U.  S.  408,406,2SIi.Ed.a06;  United 
States  T.  Jones,  100  U.  8.  613,  618,  3  Sup.  IX 
840,  27  L.  Ed.  1016;  Cooley.  Const  Llm.  (7th 
Ed.)  813;  2  Dillon,  Man.  Cor.  (3d  Ed.)  {  690. 
See  1  Thayer,  Cas.  Const  Law,  963,  note. 
Nor  does  the  right  to  compensation  affect  the 
Talldlty  of  the  condemnation  where  the  land- 
owner either  assents,  or  allows  his  claim 
to  be  barred  by  limitation.'  Haskell  t.  New 
Bedford,  108  Masa.  208,  214.  If  the  state 
takes  property  by  escheat  or  forfeiture  it  sac- 
ceeda  to  the  title  of  the  former  owner,  and 
claims  onder  bim.  4  Ktsat.  Com.  (14th  Ed.) 
427,  note  "b";  Casey  v.  Inloes,  1  Gill  (Md.) 
430,  38  Am.  Dec.  658;  Colgan  v.  McKeon,  24 
N.  J.  Law,  666,  676.  And  this  Is  so  when  an 
cxecatl(m  Is  levied  by  sale  of  real  estate. 
Tbe  purchaao'  by  operation  of  law  gets  the 
debtor's  title,  and  nothing  more,  and  it  fol- 
lows that  If  the  wife  purchases,  under  tbe 
sherUTs  deed  she  acquires  no  title,  wblcb 
then  remains  In  the  husband,  as  In  contem- 
plation of  law  the  deed  is  a  mere  conveyance 
from  her  husband  to  herself.  Stetson  v. 
O'SnIllvan,  8  Allen,  321.  In  the  foreclosure 
of  a  mor^ge,  or  under  an  assignment  in 
bankruptcy  a  purchaser  at  the  sale,  or  the 
assignee  can  get  no  greater  estate  than  tbe 
mortgagor  CMiveyed,  or  the  bankrupt  owned. 
These  familiar  Instances  are  Illustrative  of 
derivative  titles  where  those  who  purchase 
take  by  grant  or  succeed  by  assignment,  and 
acquire  no  greater  interest  than  that  held  by 
those  under  whom  they  claim.  But  if  tbe 
principle  Is  applicable  to  real  property  seised 
In  the  exercise  of  the  right  of  eminent  do- 
main then  If  only  a  bare  title  is  taken  wblcb 
later  to  found  to  be  Invalid  because  a  mistake 
has  been  made  In  ascertaining  the  owner* 
ship  the  condemnation  must  be  repeated,  or 
the  public  can  be  ousted  by  tbe  true  owner. 
Goodyear  Shoe  Machry.  Oo.  v.  Boston  Ter- 
minal Co.,  ubl  supra.  The  language  used 
by  this  court  when  discussing  the  nature  of 
the  proceedhigs  Indicates  more  than  a  trans- 
fer of  an  existing  title.  Thus  it  was  said 
in  Brown  v.  Lowell,  8  Mete.  172,  178,  when 
speaking  of  the  adjudication  of  the  mayor 
and  aldermen  In  laying  out  a  way  over  pri- 
TstA  inoperty  "the  latter  appropriates  tbo 


land  to  tbe  public,  and  divests  tbe  right  of 
tbe  owner  to  the  exclusive  use  and  possessioo 
of  It  from  the  time  It  is  passed."  See.  also, 
Com.  V.  Boston  &  Lowell  R.  R.  Co.,  12  Cosh. 
254,  268;  Dmry  v.  Boston,  101  Mass.  48lr, 
440;  Monongahelah  Navigation  Co.  y.  Unit- 
ed States,  148  U.  S.  812,  324,  13  Sup.  Ot  822, 
87  L.  Bd.  463w  Tbe  probability  of  such  an 
Interference  if  a  mistake  has  been  made  In 
the  identity  of  the  owner  or  owners  Is  re- 
pugnant to  the  nature  and  scope  of  the  right 
itself.  To  avoid  such  complications  and  to 
make  the  rlj^t  Immediately  effective  the  ap- 
propriation of  private  property  for  a  public 
ijse  is  strictly  a  proceeding  In  rem,  and  has 
been  so  defined  by  our  dedalons.  Edmands 
T.  Boston,  108  Mass.  635,  644;  Appleton  v. 
Newton,  178  Mass.  276,  281,  60  N.  &  648; 
Lancy  v.  Boston,  186  Mass.  219,  70  N.  E.  88; 
Sweet  T.  Boston,  186  Massi  79,  71  N.  B.  113. 

Tbe  power  when  exercised  acts  upon  the 
land  itself,  not  upon  tbe  title,  or  the  sum  of 
the  titles  If  there  are  diversified  interests. 
Vpoa  appropriation  all  inconsistent  proprie- 
tary rights  are  divested,  and  not  only  privies 
but  strangers  are  concluded.  Clark  v.  Wor- 
cester, 125  Mass.  226,  231 ;  Brigham  v.  Fayer- 
weather,  140  Mass.  411,  413,  6  N.  E.  265. 
Seev  also,  The  Avcm,  1  Brown  Adm.  (U.  S.) 
170,  Fed.  Oas.  No.  680;  Certain  Logs  of 
Mahogany  (Thomas  Richardson,  Claimant), 
2  Sumn.  (U.  S.)  588,  Fed.  Cas.  No.  2,560. 
Thereafter  whoever  may  have  been  the  own- 
er, or  whatever  may  have  been  the  quality  of 
his  estate  he  Is  entitled  to  full  compensation 
according  to  his  interest  and  the  extent  of 
the  taking,  but  the  paramount  right  Is  In 
the  public,  not  as  claiming  under  him  by  a 
statutory  grant  but  by  an  Independent  title. 
Boston  Water  Power  Co.  v.  Boston  &  Wor- 
cester R.  R.  Corp.,  23  Pick.  360,  383,  394; 
Dlngley  v.  Boston,  100  Mass.  544,  669 ;  Emery 
V.  Boston  Terminal  Co.,  178  Mass.  172,  184, 
60  N.  E.  763,  86  Am.  St  Rep.  473 ;  Beekman 
V.  Saratoga  &  Schnectady  R.  R.  Co.,  8  Paige 
(N.  T.)  46,  73;  Todd  v.  Austin,  34  Conn.  78; 
Harding  v.  Ooodlett  8  Xerg.  (Tenn.)  63,  24 
Am.  Dec.  646;  Wler  v.  St  Paul  &  T.  F. 
R.  B.  Co.,  18  Minn.  165  (GU.  130);  West 
River  Bridge  Co.  v.  Dlx,  6  How.  (U.  S.) 
607,  629,  12  U  Ed.  635.  See,  also,  League  v. 
Texas,  184  U.  S.  166,  22  Sup.  Ct  475,  46  L. 
Ed.  478;  Long  Island  Water  Supply  Co.  v. 
Brooklyn,  166  U.  S.  685,  17  Sup.  Ct  718,  41 
L.  Ed.  1165. 

This  conclusion  Is  farther  supported  by  the 
analogy  of  tbe  sale  of  land  for  unpaid  taxes 
where  the  purchaser  which  may  be  the  city 
or  town  gets  a  new  unincumbered  title  in 
fee  by  force  of  the  lien  of  the  taxing  power, 
which  cuts  under  all  incumbrances  or  qualify- 
ing estates.  Rev.  Laws,  c.  13,  §48;  Harri- 
son V.  Dolan,  172  Mass.  895,  308,  52  N.  B.  613; 
Emery  v.  Boston  Terminal  Co.,  178  Mass.  172, 
184,  69  N.  E.  763,  86  Am.  St  Rep.  473 ;  Hunt 
V.  Boston,  183  Mass.  308,  806,  67  N.  B.  244; 
Abbott  V.  Frost  186  Mass.  396,  400,  70  N.  B. 
478;  Hefner  v.  Northwestern  life  Ins.  Oo. 
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123  U.  S.  747,  751,  8  Sup.  Ct  337,  81  li.  Ed. 
309;  Textor  v.  Sbipley,  86  Md.  434,  438,  38 
Atl.  932 ;  McQulnty  v.  Doudna,  101  Iowa,  144, 
146,  70  N.  W.  99.  Independently  of  the 
theory  of  compensation  for  a  compulsory  sur- 
render of  his  land  by  the  citizen  as  distin- 
guished from  the  equal  benefit  which  the 
taxpayer  gets  as  the  equivalent  of  his  tax, 
this  power  of  organized  government  to  levy 
a  proportional  tax  for  the  purpose  of  raising 
public  revenue  is  no  more  essential  than  the 
power.  If  necessity  requires  Its  exercise,  to 
appropriate  private  property  for  a  public 
use.  If  in  one  case  there  Is  a  new  grant 
under  the  seizure  which  conveys  the  land 
as  such  without  regard  to  old  titles,  there  is 
no  satisfactory  reason  why  a  taking  under 
eminent  domain  Is  not  of  a  similar  nature. 
Indeed,  the  grant  to  the  purchaser  at  the 
tax  sale,  and  the  taking  under  eminent  do- 
main are  alike  to  supply  governmental  needs. 
By  one  process  It  takes  and  conveys  to  pay 
the  tax ;  by  the  other  it  takes  and  retains  for 
Its  own  use.  In  each  Instance  the  tenure 
is  original  and  Independent  Ooodyear  Shoe 
Machry.  Oa.  y.  Boston  Terminal  C!o.,  obi 
supra;  Emery  v.  Boston  Terminal  Co.,  ubi 
supra;  Dlngley  v.  Boston,  ubi  supra;  West 
River  Bridge  Co.  v.  DIx,  ubi  supra.  The 
case  of  Burt  v.  Merchants'  Ins.  Co.,  106  Mass. 
358,  8  Am.  Rep.  339,  Is  not  In  conflict.  The 
construction  of  St  1870,  p.  240,  c.  327,  by 
which  the  commonwealth  gave  Its  consent 
that  the  United  States  might  condemn  land 
as  a  site  for  a  post  oflBce  in  the  city  of  Bos- 
ton was  the  question  presented  for  decision. 
This  act  provided  that  if  the  owners  of  the 
estates  to  be  acquired  could  not  agree  upon 
the  price  then  an  application  might  be  made 
to  the  superior  court  to  have  the  valuation 
fixed  by  a  Jury.  The  owners  not  having 
agreed  a  petition  was  brought,  and  no  proof 
being  ofCered  of  any  agreement  between  the 
parties  for  a  purchase  and  sale,  the  question 
was  if  the  petition  could  be  maintained.  It 
was  held  that  the  word  "purchase"  was 
broad  enough  to  Include  a  taking  by  the 
delegated  right  of  eminent  domain.  But  this 
is  far  from  saying  that  by  the  exercise  of 
this  right  the  public  acquire  nothing  more 
than  a  derivative  title.  The  language  used 
that  "the  property  is  held  under  a  statute 
conveyance,  and  the  title  Is  in  legal  phrase 
by  purchase"  is  to  be  read  in  connection  with 
the  provision  found  in  the  last  part  of  the 
second  section  that  after  a  Jury  has  ascer- 
tained the  value,  then  upon  tender  of  this 
sum  with  costs  and. expenses,  or  if  the  re- 
spondent refuses  to  accept,  upon  deposit  of 
this  amount  for  Its  use  with  the  Treasurer  of 
the  commonwealth,  the  fee  should  vest  In  the 
United  States.  It  is  manifest  that  nothing 
more  was  meant  then  to  say  that  by  Intend- 
ment of  law  title  by  purchase  Includes  all  ti- 
tle to  real  property  except  when  acquired  by 
descent,  and  this  was  the  construction  of 
similar  language  in  Kohl  v.  United  States, 
91  U.  S.  367,  23  li.  Ed.  449,  where  it  was  held 


that  while  the  words  "to  purchase"  might 
be  considered  as  including  the  power  to  ac- 
quire by  condemnation,  yet  generally  in  stat- 
utes as  well  as  by  common  use  the  word 
"piurchase"  is  employed  to  denote  acquisition 
by  contract  between  the  parties  without  gov- 
ernmental interference. 

In  the  opinion  of  a  majority  of  the  court, 
the  city  of  Boston  not  having  acquired  an 
easement  "by,  through  or  imder"  the  defend- 
ant his  covenant  of  warranty  was  not  broken, 
and  the  defendant's  first  request  should  have 
been  given.    West  v.  Spaulding,  ubi  supra. 

Exceptions  sustained. 

The  CHIEF  JUSTICE  and  Mr.  Justice 
HAMMOND    dissent 

In  their  opinion,  a  taking  of  property  un- 
der the  right  of  eminent  domain  is  not  an 
assertion  or  a  transfer  by  the  state  of  an 
independent  paramount  title,  held  by  it 
against  one  who  previously  had  acquired, 
through  a  grant  from  the  government,  that 
which  purported  to  be  a  perfect  title;  but 
Is  merely  an  exercise  of  Inherent  sovereign 
power  to  compel  a  holder  of  property  to  give 
It  up  and  transfeir  It  for  a  full  consideration 
to  the  state,  or  to  a  representative  of  the  state 
that  take  it  by  Involuntary  proceedings  be- 
cause it  is  needed  for  a  public  use. 

In  their  view  the  covenant  Is  not  to  be 
construed  narrowly,  and  the  taker,  in  such  a 
case,  claims  "by,  through  or  under"  the  for- 
mer holder  of  the  title,  who  is  paid  for  it 
by  the  taker. 

(194  Mass.  133) 
COMMONWEALTH   v.   KILLION. 

(Supreme  .Tudiclal  Court  of  Massachusetts. 
Suffolk.    Feb.  26.  1907.) 

CRIKINAI.    liAW— WmOHT    OF    EVIDENCIS— Ex- 

TRAJUDioiAi.  Confessions— CoBROBOBATios. 
In  a  prosecution  of  a  juror  for  acceoting 
a  bribe,  defendant  made  certain  extrajudicial 
confessions  that  the  bribe  was  given  for  the 
purpose  of  haviuK  him  render  a  verdict  against 
the  validity  of  a  will  in  a  contest  before  him 
as  a  juror.  There  was  Independent  evidence  that 
defendant  was  a  juror  in  the  case,  and  that 
H..  who  was  aliened  to  have  bribed  defendant, 
had  been  employed  on  behalf  of  the  contestants 
to  look  up  witnesses  and  jurors  and  to  assist 
otherwise  in  the  preparation  of  the  case.  It 
also  appeared  that  the  verdict  was  against  the 
will.  ffeW,  that  such  facts  were  sufficient  to 
corroborate  defendant's  confession,  to  sustain 
a  conviction. 

Exceptions  from  Superior  Court,  Suffolk 
County;  Edgar  J.  Sherman,  Judge. 

Matthew  Klllion  was  convicted  of  accept- 
ing a  bribe,  and  be  brings  exceptions.  Over- 
ruled. 

Michael  J.  Dwyer,  for  the  Commonwealth. 
William  C.  Magulre  and  William  H.  Dietz- 
man,  for  defendant 

MORTON,  3.  The  defendant  was  Indicted 
for  having  accepted  a  bribe  of  $300  from  one 
William  J.  Hartnett  while  serving  as  a  Juror 
at  the  trial  of  the  Crocker  will  In  tb«  Su- 


Digitized  by 


Google 


Mass.) 


COMMONWEALTH  v.  EILLION. 


223 


preme  Judicial  Ck)urt  In  April,  1904.  There 
waa  a  verdict  of  guilty.  The  evidence  prin- 
cipally relied  on  by  the  common-wealth  was 
that  of  confessions  of  the  defendant  The 
defendant  contended  that  be  could  not  be 
convicted  on  his  extrajudicial  confessions  un- 
less there  was  evidence  aliunde  of  the  alleged 
crime;  and  he  further  contended  that  the 
commonwealth  had  offered  no  such  corrobo- 
rative evidence,  and  asked  the  court  to  direct 
a  verdict  for  him  and  to  Instruct  the  Jury  In 
accordance  with  his  contention.  The  court 
declined  to  make  the  ruling  and  give  the  In- 
structions requested  and  the  defendant  duly 
excepted.  The  case  was  submitted  to  the 
jury  under  Instructions  not  otherwise  object- 
ed to. 

Tbe  question  whether  extrajudicial  confes- 
sions uncorroborated  by  other  evidence  of  the 
alleged  crime  will  warrant  a  conviction  does 
not  seem  to  have  been  expressly  decided  in 
this  state.  In  the  three  cases  relied  on  by 
the  commonwealth  (Com.  v.  Tarr,  4  Allen,  315 ; 
Com.  V.  McCann,  97  Mass.  680 ;  Com.  v.  Mor- 
rlssey.  175  Mass.  264,  56  N.  B.  285)  there  was 
corroborative  evidence,  and  the  court  did  not 
find  It  necessary  to  decide  whether  a  convic- 
tion conld  be  bad  upon  an  uncorroborated  con- 
fession. In  Com.  V.  Howe,  9  Gray,  110  and 
Com.  V.  Smith,  119  Mass.  305,  also  referred 
to  in  tbe  brief  of  the  commonwealth,  there 
was  independent  evidence,  and  in  Oom.  v. 
Bond,  170  Mass.  41,  48  N.  E.  756,  the  point 
wbeth»  a  conviction  conld  be  had  upon  an 
uncorroborated  confession  was  not  raised.  In 
Com.  V.  Sanborn,  116  Mass.  61,  the  court  re- 
fused to  instruct  the  Jury  as  requested  that 
no  substantial  reliance  could  be  placed  upon 
the  verbal  admissions  of  the  defendant  un- 
corroborated, but  Instructed  them  that 
whether  substantial  reliance  conld  be  pla- 
ced upon  such  testimony  depended  upon  the 
circumstances  of  each  case,  and  that  It  was 
for  them  to  say  how  far  they  could  rely  upon 
it.  It  was  held  that  these  Instructions  were 
correct  and  sufficient  This  case  would  seem 
to  go  far  towards  settling  tbe  question  in 
this  commonwealth.  In  England  it  has  been 
said  that  such  testimony  warrants  a  con- 
viction (3  Russell  on  Crimes  [Oth  Ed.]  366; 
Hawkins,  Pleas  of  the  Crown  [8tb  Ed.]  bk. 
2,  c.  46,  I  37.  And  see  U.  S.  v.  Williams,  1 
Cllir.  2,  red.  Cas.  No.  16,707),  though  doubts 
have  been  expressed  whether  the  cases  re- 
lied on  Justify  such  a  conclusion  (3  Wigmore 
on  Evidence.  {  2070  et  seq.;  6  Am.  &  Eng. 
Ency.  of  Law  [2d  Ed.]  582;  1  Greenleaf's 
Ev.  i  217).  In  Rex  v.  Tufts,  5  C.  4  P.  167, 
where  the  defendant  was  Indicted  for  steal- 
ing two  heifers  and  tbe  only  evidence  was  bis 
statement  that  he  had  driven  away  two  heif- 
ers from  his  uncle's  premises,  "The  World's 
End  Dolver"  (Dolver  meaning  a  fen),  and 
the  belfers  were  not  missed.  Lord  Lynd- 
hurst  told  the  Jury  that  there  was  no  evi- 
dence of  a  stealing  of  the  heifers,  though  if 
it  liad  been  proved  that  the  farm  was  tbe 
only  "World's  End  Dolver"  it  would  have 


been  sufficient,  showing,  !f  corroborative  evi- 
dence is  needed,  how  slight  It  may  be.  In 
this  country  the  great  weight  of  authority  Is 
against  the  sufficiency  of  an  uncorroborated 
extrajudicial  confession  to  warrant  a  con- 
viction. See  3  Wigmore  on  Ev.  S  2070,  and 
6  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  582,  for 
a  collection  of  cases.  In  some  of  the  states 
there  is  a  statute  providing  that  a  confession 
shall  not  be  sufficient  to  warrant  a  convic- 
tion without  additional  proof  that  tbe  crime 
charged  has  been  committed.  People  v. 
Jaehne,  103  N.  Y.  182,  199,  8  N.  E.  374;  6 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  582,  note  1. 
But  Independently  of  statutory  provisions 
tbe  great  welt^t  of  authority  is,  as  has  been 
said,  against  the  sufficiency  of  a  confession 
uncorroborated  by  other  proof  of  the  crime 
to  warrant  a  conviction.  The  grounds  on 
which  the  rule  rests  are  tbe  hasty  and  un- 
guarded character  which  confessions  often 
have,  tbe  temptation  which,  for  one  reason  or 
another  a  party  may  have  to  say  that  which 
he  thinks  it  most  for  ^  bis  Interest  to  say 
whether  true  or  false,  the  liability  which 
there  Is  to  misconstrue  or  report  Inaccurate- 
ly what  has  been  said,  the  danger  of  a  con- 
viction when  no  crime  ma^  have  been  com- 
mitted, the  difficulty  of  disproving  what  may 
be  said,  and  the  feeling  expressed  by  Mr. 
Greenleaf  (1  Greenleaf  on  Ev.  §  217)  that  the 
rule  "but  accords  with  the  humanity  of  the 
criminal  code  and  with  tbe  great  degree  of 
caution  applied  In  receiving  and  weighing 
the  evidence  of  confessions  in  other  cases." 
But  confessions  and  admissions  when  freely 
and  voluntarily  made  have  ever  been  regard- 
ed as  amongst  the  most  effectual  proofs  that 
can  be  furnished.  There  is  no  greater  liabil- 
ity to  misconstrue  or  misrqxjrt  what  has  been 
said  in  a  case  where  a  person  Is  accused  of 
a  crime  than  in  many  other  cases  where  one 
person  undertakes  and  is  allowed  to  repeat 
what  another  has  said.  And  so  far  as  the 
danger  of  conviction  for  a  crime  that  may 
not  have  been  committed  is  concerned,  it  Is 
to  be  observed  that  Innocent  persons  do  not 
confess  to  crimes  which  they  have  not  com- 
mitted, and  no  one  knows  so  well  as  the  guil- 
ty party  whether  he  has  committed  the  crime 
of  which  he  Is  accused.  It  Is  no  doubt  true 
that  persons  may  be  Induced  by  fear  or  tbe 
hope  of  favor  or  other  motives  to  make  con- 
fessions which  they  would  not  otherwise 
have  made.  But  confessions  so  obtained  are 
rigorously  excluded.  In  order  for  an  extra- 
judicial confession  to  be  admissible  against 
the'  party  making  It,  It  must  have  been  freely 
and  voluntarily  made.  When  so  made  It 
should  stand  like  any  other  declaration  made 
by  a  party  to  tbe  cause,  leaving  the  Jury  to 
Judge  from  all  the  circumstances,  Including 
the  nature  of  the  offense  how  much  if  any 
weight  shall  be  given  to  it  In  the  somewhat 
analogous  case  of  the  admission  of  the  evi- 
dence of  accomplices  no  corroboration  is  re- 
quired as  matter  of  law  (Com.  v.  Bishop,  165 
Mass.  148,  42  N.  E.  660)  In  order  to  warrant 
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the  jury  In  convicting  upon  it  though  such 
testimony  Is  liable  to  be  as  untrustworthy,  to 
say  the  least,  as  evidence  of  an  alleged  con- 
fession.' 

In  the  present  case  whether  the  corrobora- 
tive evidence  should  relate  to  the  corpus  de- 
licti Itself,  or  Is  sufiaclent  as  In  the  case  of 
the  testimony  of  an  accomplice  If  confirma- 
tory of  some  fact  in  the  alleged  confession  ma- 
terial to  the  Issue  (C!om.  v.  Bosworth,  22 
Pick.  397)  we  think  that  the'  alleged  confes- 
sions were  not  wholly  imcorroborated.  The 
fair  Import  of  the  confessions  was  or  could 
have  been  found  to  be  that  the  bribe  was 
given  for  the  purpose  of  having  the  defend- 
ant render  a  verdict  against  the  validity  of 
the  will  and  there  was  Independent  evidence 
tending  to  show  that  the  defendant  was  a 
Juror  In  the  case,  that  Hartnett  had  been 
employed,  on  behalf  of  the  contestants  to 
look  up  witnesses  and  jurors  and  to  assist 
otherwise  in  the  preparation  of  the  case,  and 
that  the  verdict  was  against  the  will  and  in 
favor  of  the  contestants  and  that  the  defend- 
ant must  therefore  have  voted  as  he  confess- 
ed to  having  been  bribed  to  vote.  This  tes- 
timony tended  to  confirm  the  truth  of  what 
the  defendant  had  said  though  wholly  in- 
sufficient of  itself  to  warrant  a  conviction. 

The  Instructions  were,  as  the  court  said 
of  them  in  Ciom.  v.  Sanborn,  supra,  "correct 
and  Buffldent,"  and  the  result  is  that  the  ex- 
ceptions must  be  overruled. 

So  ordered. 


(194  Mass.  242) 

FITZGERALD  v.  BOSTON  ELEVATED 
RY.  CO. 

(Supreme  Jndici'al  Conrt  of  Massachuaetta. 
Sufifolk.    Feb.  27,  1907.) 

STBVET  RaIXBOADS  —  IRJUBT  TO  Pebsors 
CBOSSTNG  TbACK  —  CORTBIBITTOBT  NXOU- 
OBNCe. 

A  verdict  was  properly  directed  for  a  street 
railroad  company,  where  plaintiff  sued  for  in- 
juries received  by  .beintc  stnick  by  a  car  while 
crossinK  the  track  to  board  a  car  KOing  In  the 
opposite  direction,  where  he  could  have  seen  the 
approactiinx  car,  had  he  looked. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dijr. 
vol.  44,  Street  Railroads,  §§  207,  208.] 

Exceptions  from  Superior  Court,  Suffolk 
County;   Edgar  J.  Sherman,  Judge. 

Action  by  Daniel  M.  Fitzgerald  against  the 
Boston  Elevated  Railway  Company.  Plain- 
tiff brings  exceptions  from  a  ruling  directing 
a  verdict  for  defendant.  Judgment  on  ver- 
dict 

J.  J.  Feely  and  Roger  Clapp,  for  plaintiff. 
Endlcott  P.  Saltonstall,  for  defendant 

LORING,  J.  The  plaintiff  started  from 
the  wrong,  that  is  to  say  the  left  hand,  side 
of  a  street  to  cross  the  outward  bound 
track  of  the  defendant  railway  to  take  an 
Inward  botmd  eat  going  to  Boston.    He  tes- 


tified that  on  seeing  the  Inward  bound  car 
approach  on  the  further  track  he  looked 
both  ways,  did  not  see  the  outward  botmd 
car,  and  walked  Into  it  In  going  across  the 
outward  bound  track  to  pass  behind  the  In- 
ward bound  car  in  order  to  board  it  He 
said  that  the  time  when  he  looked  was 
20  seconds  before  he  left  the  sidewalk,  and 
it  took  about  -  20  seconds  to  walk  across 
the  road  to  the  place  where  he  was  struck. 
A  companion,  Mclsaac  by  name,  who  was 
crossing  the  street  behind  the  plalntitf,  said 
that  as  the  plaintiff  stepped  on  the  outward 
bound  track  he^  the  plaintiff,  looked  back  to 
see  him,  Mclsaac.  There  was  an  arc  light 
where  the  plaintiff  was  standing  waiting  for 
the  car.  It  was  agreed  that  the  street  at 
the  place  of  the  accident  is  straight  for  a 
distance  of  one-eighth  of  a  mile  from  the 
place  of  the  accident  toward  Boston.  The 
accident  happened  at  about  midnight  It 
was  a  dark  night  and  Just  misting  rain. 
There  was  evidence  ttiat  the  outward  bound 
car  was  going  20  miles  an  hour.  On  these 
facts  the  Judge  directed  a  verdict  for  the 
defendant,  and  the  case  Is  here  on  an  ex- 
ception to  that  ruling. 

Roberts  v.  N.  Y..  N.  H.  &  H.  R.  B.,  175 
Mass.  296,  66  N.  E.  669,  relied  on  by  the  de- 
fendant is  not  necessarily  decisive  of  the 
case  at  bar  because  the  crossing  there  in 
question  was  the  crossing  of  a  steam  rail- 
road. See  Ftnnick  v.  Boston  &  Northern 
Street  Ry.,  190  Mass.  882,  77  N.  E.  600. 

But  the  principle  so  clearly  stated  In  Rob- 
erts V.  N.  r.,  N.  H.  A  H.  R.  R.,  175  Mass. 
206,  66  N.  E.  659,  is  in  our  opinion  applicable 
In  case  of  a  street  railway.  In  our  opinion, 
if  one  crossing  the  tracks  of  a  street  railway 
testifies  that  he  looked  to  see  if  a  car  was 
coming  (when  the  car  was  In  fact  in  plain 
sight)  and  that  he  did  not  see  it  he  must 
have  looked  carelessly  and  Is  in  no  better 
position  than  if  he  had  not  looked  at  all; 
as  to  which  see  Itzkowitz  v.  Boston  Elevated 
Ry.,  186  Mass.  142,  71  N.  E.  298;  Donn  v. 
Old  Colony  St  By.,  186  Mass.  316,  71  N.  B. 
567;  Donovan  v.  Lynn  &  Boston  Railroad, 
185  Mass.  633,  70  N.  E.  1029;  Qninn  v.  Bos- 
ton Elevated  Ry.,  188  Mass.  473,  74  N.  E.  687. 
In  the  case  at  bar  the  plaintiff  would  have 
been  guilty  of  contributory  negligence  had 
he  walked  Into  the  car  which  ran  over  him 
without  looking  to  see  If  a  car  was  coming. 
The  case  at  bar  is  not  so  strong  a  case  for 
the  plaintiff  as  the  case  of  a  plaintiff  cross- 
ing a  double  line  of  tracks,  who  is  run  over 
by  a  car  on  the  further  track  which  was 
hidden  from  him  by  a  car  on  the  nearer 
track,  behind  which  be  drives  on  its  pass- 
ing him;  as  to  which  see  Stackpole  v.  Bos- 
ton Elevated  Ry.  (Mass.)  79  N.  B.  740; 
Bartlett  v.  "Worcester  Cons.  St  Ry.,  189 
Mass.  300,  76  N.  E.  706;  Saltman  v.  Boston 
Elevated  By.,  187  Mass.  243^,  72  N.  B.  8Ca 

Judgment  on  the  verdict 
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BABBT  T.  BOSTON   B3LEVATED  RY.  CO. 

(Supreme  Jadicial  Court  of  Massachasetts. 
Suffolk.    Feb.  27,  1907.) 

Mabteb  and  Skbtart— Injuries  to  Sebvant 

— CONTBIBTJTOBT    NEOUOENOE. 

Plaintiff,  a  motorman,  held  guilt?  of  con- 
tributory neKligence,  barrint;  a  recovery  for  in- 
juries received  in  a  collision  of  bis  car  with 
another  car. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dix. 
vol.  84  Master  and  Servant,  8{  983-906.] 

EiXceptiona  from  Superior  Court,  Suffolk 
County;    Lloyd  E.  Wbite,  Judge. 

Action  by  Nicholaa  Bariy  against  the  Bos- 
ton Elevated  Ballway  Company.  From  a 
Judgment  for  defendant,  plaintiff  brings  ex- 
ceptions.   Eizceptions  overruled. 

Jas.  E.  McConnell  and  Jas.  P.  Magenls, 
for  plaintiff.  Endicott  P.  Saltonstall  and 
Sanford  H.  B.  Freund,  for  defendant 

LORING.  J.  The  plaintiff  In  this  case 
was  a  motorman  in  the  employment  of  the 
defendant  He  was  injured  by  a  collision 
between  his  car  and  another  car  t)f  the  de- 
fendant's going  in  opposite  directions  on  a 
single  track. 

The  plaintiff  had  been  in  the  defendant's 
employ  for  IS  months,  and  bad  been  furnish- 
ed with  a  book  of  rules  which  it  was  his  du- 
ty to  read  and  which  he  testified  he  had 
read.  On  the  morning  In  question,  October 
30,  1901,  he  left  Arlington  Center  for  Sulli- 
van Square,  Boston,  and  return,  the  whole 
being  an  hour's  trip.  When  five  minutes 
away  from  the  terminus  In  Arlington  Cen- 
ter there  is  a  single  track  for  400  yards,  with 
a  turnout  300  yards  from  the  Boston-  end  of 
the  single  track,  leaving  100  yards  between 
the  turnout  and  the  Arlington  end  of  the 
single  track.  For  about  250  yards  from  the 
Boston  end  of  the  single  track,  that  Is  to 
say,  to  a  point  50  yards  short  of  the  turnout 
there  is  a  slight  upgrade.  A  car  coming 
from  Boston  Is  bidden  from  a  car  on  the 
turnout  by  the  hlU  Just  described  and  by  a 
curve  at  that  point  until  the  Boston  car  Is 
50  yards  away  from  the  turnout 

Tbe  plaintiff's  car  was  due  at  Arlington  at 
6:43.  It  was  0:40,  or  between  6:45  and  6:46 
when  the  plaintiff's  car  was  a  car  length 
short  of  tbe  Boston  end  of  the  single  track, 
that  Is  to  say,  it  was  then  three  minutes 
later  than  tbe  hour  it  was  due  at  Arlington, 
a  mn  of  five  minutes.  In  other  words,  it 
was  tben  eight  minutes  late.  There  was  an 
inward  bound  car  due  to  leave  Arlington  at 
6:43.  That  car  was  due  at  the  turnout  at 
6:47.  It  was  a  minute's  run  from  the  Bos- 
ton end  of  the  single  track  to  the  turnout  aft- 
er getting  straightened  out  from  slowing 
down  to  cross  onto  the  single  track.  The 
fourteenth  rule  In  the  defendant's  rule  book 
Is  in  these  words:  "Inward  cars  bave  tbe 
right  of  way  and  every  precaution  must  be 
taken  to  know  that  the  track  is  clear  before 
leaving  turnouts.  The  utmost  care  and  judg- 
ment must  be  used  In  the  operation  of  cars 
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on  single  track.  Bztra  cars  are  liable  to  be 
met  at  any  time  and  tbe  danger  of  collision 
In  the  night  or  during  fog  or  storms  must 
always  be  borne  in  mind.  Always  take  tbe 
safe  cour8&"  It  was  In  fact  the  custom  for 
the  Inward  bound  car  to  leave  the  turnout 
and  enter  on  the  single  track  unless  the  out- 
ward boimd  car  was  in  fact  In  sight 

The  morning  in  question  wa»  a  foggy 
morning.  The  plaintiff  testified  that  when 
he  reached  the  Boston  end  of  the  single 
track  yon  could  see  three  or  four  car  lengths 
away.  The  rails  were  slippery.  The  evi- 
dence was  conflicting  as  to  there  being  leaves 
on  the  tracks.  It  does  not  appear  how  light 
it  was,  but  It  does  appear  that  the  lights 
were  lighted.  The  plaintiff  looked  at  his 
watch  Just  before  entering  the  single  track, 
and  finding  that  It  was  6:46,  or  between 
6:45  and  6:46,  he  entered  on  that  track  and 
ran  at  6  to  7  miles  an  hour  for  some  60  or 
75  yards,  when  tbe  other  car  loomed  up  out 
of  the  fog  some  three  or  four  car  lengths 
away.  He  put  on  the- brakes;  they  did  not 
hold;  thereupon  he  let  them  off  and  put  on 
the  reverse  lever;  that  did  not  stop  bis  car. 
the  two  cars  came  into  collision,  and  tbe 
plaintiff  suffered  the  injuries  here  complain- 
ed of. 

There  was  evidence  as  to  the  negligence 
of  the  defendant  which  we  do  not  find  It 
necessary  to  state,  as  In  our  opinion  the 
plaintiff  as  matter  of  law  was  negligent  and 
hts  negligence  contributed  to  the  injury. 

The  running  time  from  the  Boston  end 
of  tbe  single  track  to  the  turnout,  a  distance 
of  300  yards,  is  stated  In  the  evidence  to  be 
one  minute.  To  run  that  distance  in  that 
time  requires  a  speed  of  nearly  10  miles  an 
hour.  To  get  to  tbe  turnout  before  the  In- 
ward bound  car  left  it  (if  that  car  was  on 
time),  the  plaintiff  had  to  run  on  substan- 
tially schedule  time,  namely,  about  10  miles 
an  hour.  He  ran  his  car  at  the  rate  of  6 
or  7  miles  an  hour  only.  Doubtless  under 
the  circumstances  he  was  right  in  not  golug 
faster.  The  day  was  so  foggy  that  he  could 
see  ahead  three  or  four  car  lengths  only,  and 
the  rails  were  slippery.  But  the  fact  that 
under  the  circumstances  he  could  not  run 
with  safety  at  the  rate  necessary  to  reach 
the  turnout  In  safety,  shows  that  be  ought 
not  to  have  entered  on  the  single  track  at 
all. 

Exceptions  overruled. 


(194   Mass.   UZ) 

CRABTREB  v.  MILLER. 

(Supreme  Judicial  0>urt  of  Massachusetts. 

Suffolk.    Feb.  6,  1907.) 

Lakdlobd  and  Tbnajrt— Lease— Consibco- 

TION. 

Plaintiff  was  tbe  owner  of  adjacent  lots, 
which  were  occupied  by  a  hotel,  theater,  and 
covered  court  between  the  two.  The  rooms  over 
the  court  and  lobby  of  tbe  theater  and  those  in 
the  theater  building  were  used  as  a  part  of 
the  hotel.  Doorways  opened  from  the  court  into 
the  hotel  and  basement,  and  the  court  was  ».lso 


Digitized  by 


Google 


226 


80  NOBTEmASTBBN  BEPOBTHB. 


used  aa  an  exit  from  the  theater.  Plaintiff 
leased  the  hotel,  the  description  of  the  property 
being:  "Baildinss  numbered  625  to  631,  in- 
clusive, toeether  with  the  basement  under  said 
premises,  meaning  thereby  the  entire  buildlnxa 
oontaininx  stores  and  all  floors  over  said  stores, 
meaning  thereby  all  the  real  estate  I  now  own 
on  W.  street,  exceptinr  the  buildinx  known 
•a  the  Park  Theatec^'  Held,  that  the  lessee  ac- 
quired no  right  in  the  court  other  than  to  ass 
it  as  an  appurtenance  of  the  hotel. 

Beport  from  Supreme  Judicial  Oonrt,  Bnf- 
folk  Oounty. 

Bill  by  Lotta  M.  Orabtree  against  William 
A.  Miller.  Case  reportecL  Decree  for  plain- 
tiff. 

Frank  Paal,  for  plaintiff.  M.  O.  Adama 
and  H.  V.  Cunnlngbam,  for  defendant 

KNOWI/rON,  a  J.  On  March  16,  1M», 
tbe  plaintiff  was  the  owner  in  fee  of  adjacent 
lots  of  land  on  Wasbing^ton  street  in  Boston. 
Tbese  lots  were  occupied  by  buildings  used 
aa  a  hotel,  by  the  Park  Theater,  and  by  a 
covered  passageway  called  "Gibbons  Court." 
Gibbons  Court  runs  westerly  from  Washing- 
ton street  about  80  feet,  between  the  hotel 
baildlngs'on  the  south  and  the  Park  Theater 
on  the  north.  '  It  Is  about  10  feet  wide  at 
tta  easterly  end  next  Washington  street,  and 
about  14  feet  wide  at  Its  westerly  end.  At 
the  entrance  from  Washington  street  the  side- 
walk is  discontinued  u|?on  both  sides,  to  per- 
mit the  unobstructed  passage  of  teams  In 
and  out  On  March  16,  1£99,  it  was  payed 
with  stone  flagging,  and  waa  arched  and 
built  oyer  by  the  hotel  buildings  at  abont 
tbe  height  of  adjacent  stores.  It  Is  bounded 
on  the  south  by  tbe  hotel  buildings,  on  the 
west  and  north  by  Park  Theater,  and  on  the 
east  by  Washington  street 

At  this  date  the  rooms  over  Olbbona  Oonrt 
and  rooms  oyer  the  lobby  of  the  theater,  and 
those  in  tbe  Park  Theater  btiildlng  had  long 
been  used  as  a  part  of  the  hotel.  Those  In 
the  theater  building  were  expressly  accepted 
from  the  premises  l^sed  for  a  theater.  They 
Included,  from  the  first  story  to  the  roof, 
some  four  or  fire  stories.  At  a  considerable 
distance  from  Washington  street  there  was 
a  small  doorway  from  the  hotel  Into  Gibtxxia 
Court  and  near  the  extreme  southwest  cor- 
ner of  the  court  there  was  another  small 
doorway  leading  Into  the  basement  of  tbe 
hotel  and  of  tbe  theater. 

The  principal  entrance  to  the  theater  Is 
from  Washington  street  through  the  lobby. 
At  the  westerly  end  of  Gibbons  Court  there 
Is  a  large  exit  from  tbe  auditorium  of  tbe 
theater,  nearly  equal  in  width  to  the  width 
of  tbe  court  at  that  end.  This  Is  opened  only 
at  tbe  dose  of  a  performance,  or  for  ventila- 
tl<nL  This  exit  from  the  theater  through  Gib- 
bons Oonrt  has  been  used  about  20  years.  At 
some  distance  from  Washington  street  there 
Is  a  large  doorway  opening  from  the  lobby 
of  the  theater  Into  Gibbons  Court  l%ere 
la  no  way  for  an  andlence  to  enter  or  leare 
tbe  theater  other  than  by  the  lobby  or  Gib- 
bons Court    In  Tlew  of  tbe  building  lawa 


of  the  dty  of  Boston  (St  1892.  pi  4B6,  &  410, 
I  90;  St  1894,  p.  008,  c.  44B,  I  23)  the  antboc^ 
ities  of  Boston  would  not  permit  the  Park 
Theater  to  be  nsed  as  a  place  of  entertain- 
ment if  Gibbons  Court  should  be  permanent- 
ly obstructed,  unless  some  other  suitable  exit 
should  be  provided  as  a  substitute.  Under 
present  conditions  It  la  Impracticable  to  pro- 
vide such  an  exit 

On  March  16,  1899,  tbe  plaintiff  gave  a. 
lease  of  the  hotel  to  Gould  &  Polio  for  10 
years  from  May  15,  1899,  of  which  the  de- 
fendant Is  the  assignee  and  present  bolder. 
The  description  of  the  leased  property  is  aa 
follows:  "The  following  described  premises, 
namely :  Buildings  numbered  625  to  631,  in- 
clusive, on  Washington  street  Boston,  Massa- 
chusetts, together  with  the  basement  under 
said  premises,  meaning  thereby  tbe  aitlre 
buildings  containing  stores  and  all  floors  over 
said  stores,  meaning  thereby  all  the  real  es- 
tate I  now  own  on  Washington  street  ^• 
ceptlD^  the  building  known  as  tbe  'Park 
Theater.'  "  The  defendant  now  contends  that 
Gibbons  Court  passed  to  him  as  a  part  of  the 
leased  pr'emlses,  and  be  threatens  to  close 
It  and  use  It  for  mercantile  purposes. 

Tbe  question  thus  presented  calls  for  a 
consideration  of  this  language  in  Its  applica- 
tion to  the  property.  If  we  look  at  tbe  entire 
description  of  the  property  antecedent  to  the 
explanatory  part  we  have  only  the  "build- 
ings numbered  626  to  631,  Inclusive."  Then 
follows  this  explanation,  which  doea  not  en- 
large the  demise,  "meaning  thereby  the  en- 
tire buildings,  containing  stores  and  all  floors 
over  said  stores."  In  tbe  substantive  part 
of  the  description,  Including  the  first  explana- 
tory clause,  the  lessee  is  given  nnthtng  but 
buildings.  The  description,  of  course,  in- 
cludes everything  that  is  appurtenant  to  tlie 
buildings  and  necessary  to  their  use.  It  in- 
cludes the  land  underneath,  so  tar  as  It  is 
needed  for  their  support  If  there  is  ad- 
jacent land  belonging  to  the  lessor  which  is 
used  with  the  buildings,  the  use  of  which  is 
necessary  to  the  proper  occupation  of  them 
for  the  purposes  for  which  they  were  Intend- 
ed, the  use  of  such  land  is  included  as  an 
appurtenance.  Allen  v.  Scott  21  Pick.  25,  32 
Am.  Dec.  238;  SalUbury  v.  Andrewa,  19 
Pick.  250;  Forbush  v.  Lombard,  13  Mete.  100; 
Brown  v.  Thlssell,  6  Cusb.  254;  Oliver  v. 
Dickinson,  100  Mass.  114;  Hooper  v.  Fama- 
worth,  128  Mass.  487.  In  the  present  case 
the  right  to  use  Gibbons  Court  aa  It  bad  been 
used,  in  connection  with  the  doorways  open- 
ing into  the  hotel,  passed  to  the  lessee.  Noth- 
ing more  can  reasonably  be  claimed  nnder 
tbe  particular  description  in  the  lease. 

The  def^idant  relies  upon  tbe  flnal  ex- 
planatory clause,  "meaning  thereby  all  the 
real  estate  I  now  own  on  Washington  street 
excepting  tbe  building  known  as  tbe  'Park 
Theater.' "  Tbe  general  rule  Is  that  where 
real  property  is  described  by  a  particular 
and  definite  description,  the  addition  of  an 
Inoonslateut  general  deecnptlon  does  sot  tn- 
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large  the  grant  Whiting  t,  Dewey,  15  Pick. 
428;  Melvin  v.  Proprietors  of  Locks  and 
Canals,  5  Mete.  10,  38  Am.  Dec.  384;  Dona 
r.  Middlesex  Bank,  10  Mete.  25Q;  Sawyer  t. 
Kendall,  10  Cosh.  241;  Preebrey  y.  Presbrey, 
13  Allen.  281. 

Moreover,  in  the  present  case  the  lessor 
described  her  real  estate  on  Washington 
street  as  If  It  consisted  of  buildings  only. 
She  included  only  In  the  lease,  certain  build- 
ings and  she  described  them  as  being  all  her 
real  estate  on  Washington  street,  except  a 
certain  other  building.  Gibbons  C!ourt  Is  not 
a  building.  In  a  strict  sense  it  does  not  fall 
within  the  description  of  that  which  she  leas- 
ed  at  that  time,  or  of  that  which  she  ex- 
cepted from  the  lease.  If,  in  reference  to 
snch  a  description  as  this.  It  Is  to  be  treated 
as  belonging  to  a  building  and  passing  as 
a  part  of  a  building,  it  certainly  belongs  to 
the  building  known  as  "Park  Theater"  rather 
than  to  the  buildings  used  as  a  hotel.  It  was 
Included  in  the  part  excepted.  Allen  y.  Scott, 
21  Pldc.  26,  82  Am.  Dec.  238.  For  many 
years  It  has  been  an  Important  and  neces- 
sary appurtenance  of  the  theater,  while  its 
use  with  the  hotel  was  of  comparatlrely 
slight  Importance.  We  have  no  doubt  that 
the  continued  use  of  this  court  as  an  appurte- 
nance ftf  the  theater  was  Intended  by  thd 
parties  when  the  lease  was  made,  and  was 
Included  In  the  exception  of  the  building 
known  as  the  "Park  Theater." 

The  defendant  has  no  rights  in  this  court 
other  than  to  use  it  as  an  appurtenance  of 
the  hotel,  substantially  as  It  was  used  when 
the  lease  was  made,  with  such  modifications 
of  the  use  as  hare  been  authorized  by  the 
lessor  In  writing  since  the  lease  was  ex- 
ecuted. 

Decree  for  the  plalntlfC 


(IM  Man.  im 

CLBAVELAND  et  al.  t.  DR.1PER. 

(Supreme  Judicial  Conrt  of  Massachusetts. 

Suffolk.    Feb.  26,  1907.) 

%  AdMIIIISTBATOBS— DiBTBIBXrtlON  01*  ESTATK 

— Dbcbek. 

A  decree  of  distribution  of  an  estate,  made 
to  correct  a  former  decree,  in  whicli,  through 
mistake,  certain  heirs  of  testator,  who  as  such 
were  entitled  to  a  share  of  his  estate,  were  not 
named,  properly  provided  for  the  protection  of 
the  administrator  in  reference  to  payments 
made  under  the  first  decree,  and  tlrat  the  new 
decree  should  take  effect  only  to  establish  the 
riehts  of  the  persons  omitted  to  their  distribu- 
tive shares  in  the  estate. 

2.  SaVX— JVBISDICTION   Or  COXTBT. 

A  petition  for  an  order  of  distribution  of 
an  estate  is  in  the  nature  of  a  proceeding  in 
rem,  and  the  court  has  jurisdiction  in  such  cases, 
after  the  payment  of  the  debts  and  the  lapse  of 
sadi  time  as  would  enable  it  to  act  advisedly, 
to  determine  who  was  entitled  to  the  balance 
of  the  estate  and  to  order  a  distribution  of  it. 

3.  Sams — Emcr  or  Diotbibution. 

A  decree  of  distribution  of  an  estate  is 
a  protection  to  an  administrator  who  acts  in 
Kood  faith  under  it 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
ToL  22,  Ezecotofs  and  Administrators,  i  1306.] 
MA8S.DX0.78-82  N.B.— 80. 


4.  Same— EviDEWCT— SumcigHOT. 

Evidence  in  an  action  against  an  adminis- 
trator examined,  and  held  to  show  tliat  he  was 
not  Kuiity  of  ne^liKence  in  makine  the  original 
order  of  distribution,  such  as  would  deprive  him 
of  the  rixbt  to  rely  upon  it  for  his  protection. 

Appeal  from  Probate  Court  Suffolk  County. 

Petition  by  Gertrude  8.  Cleaveland  and 
others  for  an  order  of  distribution  in  the 
probate  court  of  the  estate  of  Joseph  F. 
Ellis.  EYom  a  decree  of  the  probate  court 
petitioners  appeal.    Affirmed. 

Arthur  H.  Russell,  for  appellanti. 

ENOWLTON,  a  J.  These  appellants 
from  a  decree  of  the  probate  court  are  the 
heirs  at  law  and  next  of  kin  of  Sarah  A. 
Ellis,  of  whose  estate  the  resirandent  Is  ad- 
ministrator. Nearly  three  years  after  the 
respondent's  appointment,  an  order  of  dis- 
tribution of  the  personal  estate  in  his  hands 
was  duly  made  by  the  probate  court  direct- 
ing the  payment  of  the  entire  balance  to 
Frank  H.  Skinner,  a  nephew  of  the  deceased, 
who  was  adjudged  by  the  court  to  be  her 
next  of  kin.  These  petitioners  are  her 
grandchildren.  The  intestate  died  on  No- 
vember 20,  1809.  The  administrator  ascer- 
tained from  Augustus  H.  Ellis,  a  nephew  of 
her  deceased  husband,  who  was  her  only 
connection  then  known,  and  whose  relations 
with  her  were  such  as  should  have  made  him 
conversant  with  her  aCTalrs,  that  her  son 
George  W.  Ellis  moved  to  Chicago,  111.,  where 
It  was  retorted  that  be  was  married  and 
had  three  children,  Edwin  S.,  Joseph  F.  and 
Gertrude.  It  was  also  ascertained  that  he 
returned  to  Massachusetts  and  died  at  Can- 
ton In  1876.  Augustus  H.  Ellis  Informed 
counsel  that  he  was  of  opinion  that  the 
children  of  George  W.  Ellis,  If  any  survived 
him,  remained  In  Chicago  and  never  lived 
in  Massachusetts.  In  February  and  March, 
1900,  counsel  caused  a  notice  asking  for  in- 
formation in  regard  to  these  persons  by 
name.  In  such  form  as  would  be  likely  to 
bring  a  response  If  it  came  to  their  knowl- 
edge, to  be  published  six  times  In  the  Chicago 
Daily  News,  a  newspaper  supposed  to  have 
the  largest  circulation  of  any  In  Chicago.  In 
response  to  this,  one  Ida  Norrls  appeared, 
and  proved  herself  to  have  been  the  wife  of 
Edwin  S.  Ellis,  having  married  since  his 
death.  From  her  It  was  ascertained  that 
Edwin  S-  Ellis  had  a  brother  Joseph  F.  and 
a  Bister  Gertrude,  that  Gertrude  had  married 
one  Frank  Cleaveland  who  was  reported  to 
be  engaged  In  the  hotel  business  In  Portland, 
Or-,  and  that  Joseph  F.  Ellis,  to  the  best  of 
her  information,  was  then  living  In  Chicago. 
Thereupon,  on  April  10, 1000,  l^jtten  were  ad- 
dressed to  Mrs.  Frank  Cleaveland,  Portland, 
Or.,  and  to  Joseph  F.  Elite,  Chicago,  IlL 
These  letters  were  returned  by  the  post-office 
department,  undelivered.  In  February,  1002, 
Ida  Norrls  Informed  counsel  that  she  had 
been  unable,  by  examination  ot  directories 
and  by  inquiries,  to  obtain  any  further  in- 
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formation  as  to  the  \rhereabont8  of  either  of 
these  persons,  except  a  rumor  that  one  of 
them  bad  died.  She  said  that  her  latest 
Information  tras  that  Gertrude  bad  been 
living  14  years  before,  and  Joseph  F.  Ellis 
12  years  before.  No  mention  was  made  of 
the  petitioner,  Mary  A.  Vore.  The  counsel 
made  no  further  search,  but  communicated 
these  facts  to  the  administrator.  In  Septem- 
ber, 1903,  the  administrator  published  a  no- 
tice In  the  Boston  Herald,  saying  that  If  the 
heirs  of  George  EllU,  resident  of  Boston  In 
1878,  would  address  Box  1843,  Boston,  they 
would  learn  something  to  their  advantage. 
Having  received  no  reply  to  this  advertise- 
ment, nor  any  further  Information,  he  paid 
over  the  money  to  Skinner  under  the  order 
of  distribution,  about  7  months  later. 

The  petitioners  had  no  knowledge  of  any 
of  these  things  ontll  after  the  money  had 
been  paid.  Upon  their  petition,  a  decree  of 
the  probate  court  was  entered  on  March  1> 
1905,  revoking  the  order  of  distribution.  The 
proceedings  now  before  ns  are  upon  their 
subsequent  petition  for  an  order  of  dlstrlbo- 
tlon  directing  the  payment  of  the  money  to 
them.  On  this  petition  an  order  was  entered 
reaffirming  the  former  decree,  except  so  far 
as  It  finds  Frank  H.  Skinner  to  be  the  only 
person  entitled  to  the  balance  of  said  estate, 
and  decreeing  that  these  petitioners  and  the 
legal  representative  of  the  estate  of  Joseph 
F.  Ellis  are  entitled  to  this  balance,  each  to 
one-third  part  The  decree  also  recites  that 
It  appearing  that  all  of  said  balance  has  been 
paid  to  Frank  H.  Sklnn6r  by  the  adminis- 
trator In  good  faith,  under  the  authority  and 
direction  of  the  decree  and  order  of  February 
27, 1904,  this  decree  shall  not  require  the  ad- 
ministrator to  take  further  action,  but  It 
shall  take  effect  only  to  correct  the  error  of 
said  former  decree,  and  to  establish  the  rights 
of  the  petitioners  and  the  estate  of  Joseph  F. 
Ellis  to  their  distributive  shares  in  the  es- 
tate of  Sarah  A.  Ellis,  etc. 

The  decree  appealed  from  follows  the  law 
and  practice  established  by  the  case  of  Har- 
ris V.  Starkey,  176  Mass.  446,  57  N.  E.  698, 
79  Am.  St  Rep.  322.  The  appellants  con- 
tend tliat  the  probate  court  bad  no  Juris- 
diction to  make  a  decree  which  should  give 
the  estate  to  Skinner  who  was  not  in  fact  an 
heir  of  the  intestate,  and  they  cite  Jochumsen 
V.  Suffolk  Savings  Bank,  3  Allen,  87,  and 
Scott  T.  McNeal,  164  U.  S.  34,  14  Sup.  Ct 
1108,  38  L.  Ed.  899,  in  which  it  is  held  that 
the  probate  court  has  no  jurisdiction  to  appoint 
an  administrator  of  the  estate  of  a  person 
who  is  in  fact  alive.  A  decree  making  such 
an  appointment  is  absolutely  void.  In  the 
present  case  the  court  had  Jurisdiction  of 
the  settlement'of  the  estate  of  Sarah  A.  Ellis, 
and  it  had  Jurisdiction  of  the  property  to 
which  the  order  of  distribution  relates.  It 
was  the  duty  of  the  court  after  the  payment 
of  the  debts  and  the  lapse  of  such  time  as 
would  enable  It  to  act  advisedly,  to  deter- 
mine who  was  entitled  to  the  balance  of  Uie 


estate  and  to  order  a  distribution  of  it  A 
petition  for  an  order  of  distribution  Is  in  the 
nature  of  a  proceeding  in  rem,  and  the  court 
unquestionably  lias  Jurisdiction  In  such  cases. 
Shores  v.  Hooper,  153  Majss.  228-232,  26  N. 
E.  846,  11  L.  R.  A.  SOS;  Loring  v.  Stelneman, 
1  Mete.  204;  Pierce  ▼.  Prescott  128  Mass. 
140.  If  a  mistake  of  law  or  fact  is  made  in 
a  decree  of  distribution  the  consequences  are 
not  different  from  those  following  mistakes 
in  other  Judgments  or  decrees.  A  decree  of 
distribution  is  a  protection  to  an  adminis- 
trator who  acts  in  good  faith  under  it 

In  the  present  case  there  is  no  question  of 
the  regularity  of  the  proceedings  leading  up 
to  the  decree.  All  required  notices  were 
given  and  the  estate  was  settled  regularly. 
The  revocation  of  the  decree  did  not  prevent 
the  court  In  making  the  new  decree  from 
protecting  the  administrator  in  reference  to 
his  payment  made  in  good  faith  under  the 
authority  of  the  first  decree.  The  only  other 
question  raised  that  is  noit  covered  by  the 
case  of  Harris  t.  Starkey,  ubi  supra,  and  the 
other  authorities  stated,  is  whether  the  ad- 
ministrator was  guilty  of  negligence  in  con- 
nection with  the  making  of  the  original  order 
of  distribution,  such  as  should  deprive  him 
of  the  right  to  rely  upon  it  for  bis  protec- 
tion, and  should  require  the  court  to  make  a 
new  decree  as  if  the  former  decree  bad  not 
been  entered.  See  Pierce  t.  Prescott  nbi 
supra.  We  are  of  opinion  tbat  he  was  not 
Of  his  good  faith  there  is  no  question.  In- 
quiries and  inv.estlgatlons  were  made  for  a 
long  time  through  counsel,  and  different  spe- 
cial notices  were  given  and  letters  sent  in 
addition  to  the  publications  ordered  by  the 
court.  We  are  of  opinion  that  the  adminis- 
trator is  entitled  to  the  protection  g^iven  him 
by  the  order,  and  that  the  last  decree  of  the 
probate  court  is  correct  If  Skinner  wlio  re- 
ceived the  money  should  acquire  property, 
be  may  be  compelled  to  refund.  If  he  con- 
tinues financially  Irresponsible,  the  petition- 
ers will  suffer  from  a  misfortune  for  which 
the  respondent  is  not  blamable. 

Decree  affirmed. 
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OLD  CORNER  BOOK  STORE,  Inc,  t. 

UPHAM  et  al. 

(Supreme  Jndicial  Court  of  Massachusetts. 

Suffolk.    Feb.  26,  1907.) 

1.  Goon  Wnx— Saie— BiaHTS  of  Pubohaskb 
—Injunction. 

U.,  a  member  of  a  firm  conducting  a  book 
store,  which  made  a  specialty  of  deallt^  in  books 
used  in  connection  with  the  Episcopal  Church, 
sold  out  to  his  partner  bis  interest  in  all  the 
assets  of  the  firm,  including  the  eood  'vrill  of 
the  business.  U.  had  been  engaged  in  the  store 
for  36  yeans,  and  during  that  time  his  duties 
had  pertained  specially  to  the  department  de- 
voted to  the  church  books.  Subsequently  he  in- 
duced persons  to  unite  with  him  in  forminK  a 
corporation,  known  as  the  U.  company,  which 
opened  a  store  apeoially  devoted  to  books  used 
in  the  Episcopal  Church,  Some  of  the  incor- 
porators were  old  customers  of  D.,  and  all  of 
tbem  members  of  the  Episcopal  Church.    Held, 
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that  a  corporation  which  had  succeeded  to  the 
rights  of  TT.'b  vendee  was  entitled  to  an  in- 
junction restraininK  U.  from  an;?  connection 
with  the  corporation  formed  by  him,  to  an  ac- 
counting against  him  for  damages,  and  to  lutve 
the  corporation  enjoined  from  employing  him 
in  its  business  or  from  having  him  connected 
therewith. 
2.  Appbai/— Revikw— Scopi. 

The  rule  that  the  decree  of  a  single  justice 
who  heard  the  witnesses  is  not  to  be  set  aside 
nnless  plainly  wrong  does  not  confine  the  par- 
ties on  an  appeal  on  all  the  evidence  to  a  con- 
sideration of  points  raised  in  the  court  below. 

FEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.   3.   Appeal  and  Error.  SS  3970-3978.] 

Appeal  from  Superior  Court,  Suffolk 
County. 

Suit  by  the  Old  Comer  Book  Store,  Incor- 
porated, against  H.  M.  Upbam  and  others. 
Appeal  from  a  decree  dismissing  the  bill.  De- 
cree granting  plaintiff  an  Injunction  and  an 
accounting  against  E.  M.  Upbam. 

Arthur  H.  Russell  and  Edward  M.  Moore, 
for  complainant  Qeorge  B.  Nutter,  J.  But- 
ler, Studley  &  Brandela,  and  Dunbar  &  Nut- 
ter, for  defendants. 

LORINO,  J.  This  is  an  appeal  from  a  final 
decree  of  the  superior  court  dismissing  tbe 
plalntlfTs  bill.  It  comes  before  us  on  all 
tbe  evidence  without  findings  of  fact 

It  appears  from  tbe  evidence  that  the  de- 
fendant Upham  was  employed  as  a  clerk  in 
tbe  Old  Comer  Bookstore  from  1866  to  1872. 
In  1872  be  became  a  partner  and  thereafter 
carried  on  tbe  book  trade  at  that  store  (as  a 
partner  or  alone)  until  October  30, 1902,  when 
be  sold  bis  Interest  tborein  to  bis  then  part- 
ner, George  A.  Moore.  Moore  paid  Upham 
for  bis  Interest  (it  was  a  two-thirds  Interest) 
In  tbe  partnership  $35,000,  and  by  tbe  terms 
of  tbe  assignment  Upbam  sold  and  assigned  to 
Moore  (among  other  things)  all  bis  interest  in 
tbe  stock  in  trade  of  tbe  liartnersbip  "and 
all  oUier  as.°cts  of  said  firm  and  of  tbe  busi- 
ness heretofore  conducted  by  said  Moore  and 
myself  imder  the  name  of  Damrell  &  Upham, 
and  Including  all  my  Interest  in  the  good 
will  of  said  business."  In  tbe  following 
month,  that  Is  to  say,  in  November,  1902, 
Mo(>re  organized  tbe  plaintiff  corporation  and 
sold  and  assigned  to  it  all  bis  stock  in  trade 
"and  all  other  assets,  pertaining  to  tbe  busi- 
ness now  carried  on  by  me,  and  recently  car- 
ried on  by  one  Upham  and  myself,  under  tbe 
name  and  style  of  Damrell  and  Upbam,  In- 
cluding tbe  good  will  of  said  business." 

Tbe  -defendant  Upham  then  went  abroad. 
On  bis  return  be  was  for  a  time  engaged  as 
tbe  assistant  treasurer  of  a  milk  company, 
and  later  In  real  estate  and  insurance  busi- 
ness. In  the  summer  of  1905  be  conceived  the 
idea  of  establishing  a  book  store  in  Boston, 
primarily  for  the  sale  of  books  used  in  tbe 
Episcopal  Church,  and  secondarily  for  tbe 
general  trade  of  a  book  store. 

It  appears  In  the  evidence  tbat  from  tbe 
time  tbat  Upbam  became  an  employ^  of  tbe 
Old  Corner  Book  Store  until  be  sold  bis  in- 


terest to  Moore  In  October,  1902,  a  period  of 
some  36  years,  a  part  of  tbe  business  carried 
on  there  was  tbe  selling  of  books  used  In  or 
in  connection  with  tbe  Episcopal  Church.  It 
further  appears  that  Upbam  was  employed  in 
that  department  when  be  first  came  to  tbe 
store;  tbat  from  tbe  time  when  be  became 
a  partner  nntii  he  sold  bis  hiterest  to  Moore 
In  1902  tbat  department  of  tbe  business  was 
under  bis  special  control  and  direction,  with 
this  qualification:  During  the  last  3  years  he 
bad  to  devote  himself  to  the  financial  affairs 
of  tbe  partnership  and  therefore  left  more 
of  tbe  church  department  to  one  Wentworth, 
wbo,  at  the  time  the  defendant  corporation 
was  organized,  bad  been  employed  in  tbat 
department  of  tbe  Old  Comer  Book  Store  and 
its  successor  tbe  plaintiff  corporation,  for 
10  years,  with  a  short  interruption. 

The  defendant  Upbam  testified  that  while 
be  was  connected  witb  tbe  Old  Comer  Book 
Store  that  store  was  "the  most  prominent 
church  depository"  in  Boston.  And  by  this 
we  understand  blm  to  mean  tbat  it  was  tbe 
most  prominent  store  in  Boston  for  tbe  sale 
of  church  books,  or  at  any  rate  for  tbe  sale 
of  Episcopal  Church  books.  He  further  tes- 
tified that  the  business  of  the  new  corpora- 
tion was  Intended  to  be  and  was  a  business 
which  was  to  compete  with  that  of  the  plain- 
tiff corporation. 

The  plaintiff  corporation  has  continued  the 
business  sold  to  its  assignor  by  the  defendant 
Upham,  including  the  church  department  just 
described.  And  as  we  have  said  Wentworth 
who  in  December,  1905,  entered  the  defend- 
ants' employ  was  then  conducting  tbat  de- 
partment Or  tbe  plaintiff. 

Tbe  defendant  Upbam  On  his  own  testi- 
mony was  and  Is  a  man  wbo  Is  very  active  in 
the  Episcopal  Church.  He  has  been  the  treas- 
urer of  the  Episcopalian  Club  since  its  organi- 
zation about  1888.  This  club  consists  of  some 
200  or  more  Episcopalians.  It  also  api)eared 
in  evidence  that  he  was  treasurer  of  the 
Margaret  Coffin  Prayer  Book  Society,  which 
seems  to  be  a  society  for  the  sale  or  distribu- 
tion of  Episcopal  prayer  books. 

After  conceiving  the  Idea  of  setting  up  a 
rival  book  store  the  defendant  Uph.im's  next 
move  was  to  solicit  personally  and  throngh 
some  one  employed  by  blm  for  the  purpose 
men  prominent  in  the  Episcopal  Church  to 
subscribe  to  shares  in  a  corporation  to  be  or- 
ganized to  carry  on  the  business  he  proposed 
to  set  up.  Some  of  these  men  were  admitted 
by  him  to  have  been  customers  of  the  Old 
Comer  Book  Store,  and  all  of  them  were  men 
in  the  Episcopal  Church.  He  succeeded  In 
getting  thirty  persons  to  subscribe  to  stock. 

The  result  of  this  solicitation  on  tbe  part 
of  the  defendant  Upham  was  the  organization 
of  tbe  defendant  corporation  on  November  29, 
1905.  Tbe  name  of  tbe  corporation  was  tbat 
of  the  defendant  Upham,  to  wit  "H.  M.  Up- 
ham Company."  Tbe  business  of  the  corpora- 
tion is  stated  in  the  agreement  of  association 
to  be  "to  conduct  a  depository  for  the  Epis- 
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copal  Church  and  to  carry  on  a  general  book 
business  and  any  other  matters  connected 
therewith."  The  corporation  opened  a  store 
at  No.  15a,  Beacon  street,  on  December  7, 
1906.  On  December  23,  1905,  this  bill  was 
filed.  The  suit  went  to  a  hearing  on  January 
10  and  11,  1906,  and  the  final  decree  dismiss- 
ing the  bill  was  entered  on  January  15,  1906. 

It  appeared  that  the  plaintiff  corporation 
had  moved  Its  store  from  the  comer  of  Wash- 
ington and  School  streets  to  Bromfleld  street, 
and  that  It  was  situated  there  in  November 
and  December,  1906.  It  further  appeared 
that  this  was  five  minutes'  walk  from  the  de- 
fendant corporation's  store  at  15a  Beacon 
street 

On  the  day  before  the  opening  of  the  store 
of  the  defendant  corporation  the  defendant 
Upham  sent  some  1,200  cards  to  persons  In 
the  residential  part  of  Boston ;  be  also  sent 
cards  to  all  the  clergy  of  the  diocese  of  Mas- 
sachusetts. 

So  far  as  appeared  the  only  persons  em- 
ployed In  the  store  of  the  defendant  corpora- 
tion were  the  defendant  Upham  and  Went- 
worth,  who  already  has  been  spoken  of  as 
having  been  employed  under  Upham  In  the 
church  department  of  the  Old  Ck)mer  Book 
Store.  In  November,  1905,  he  was  an  em- 
pIoy6  of  the  plaintiff.  In  charge  of  its  church 
department,  and  be  left  that  employment 
to  enter  Into  that  of  the  defendant  corpora- 
tion. 

We  have  not  found  It  necessary  to  go  into 
some  further  details  attending  the  organiza- 
tion and  make-up  of  the  defendant  corpora- 
tion, nor  Into  the  circumstances  under  which 
Wentworth  left  tbe  service  of  the  plaintiff  to 
take  service  with  the  defendant.  The  facts 
which  have  been  stated  were  not  in  dispute, 
and  those  facts,  in  our  opinion,  are  decisive 
of  tbe  merits  of  the  suit  now  before  us. 

It  Is  settled  In  this  commonwealth  that 
when  a  nlan  voluntarily  sells  the  good  will  of 
his  business  be  thereby  precludes  himself 
from  setting  up  a  competing  business  which 
will  derogate  from  the  good  will  which  he 
has  sold.  Angle  v.  Webber,  14  Allen,  211,  92 
Am.  Dec.  748 ;  Dwight  v.  Hamilton,  113  Mass. 
175;  Munsey  v.  Butterfleld,  133  Mass.  492; 
Webster  v.  Webster,  180  Mass.  810,  315,  316, 
62  N.  E.  383 ;  Hutchinson  v.  Nay,  187  Mass. 
262,  265,  72  N.  E.  974,  68  L.  B.  A.  186,  106 
Am.  St.  Rep.  890. 

In  each  case  where  the  good  will  of  a 
business  Is  sold  and  the  vendor  sets  up  a 
competing  business  it  Is  a  question  of  fact 
whether,  having  regard  to  the  character  of 
the  business  sold  and  that  set  up,  a  new 
business  does  or  does  not  derogate  from  tbe 
grant  made  by  that  sale.  In  Bassett  v. 
Perclval,  5  Allen,  845,  and  In  Hoxle  ▼. 
Chaney,  148  Mass.  592,  10  N.  E.  713,  58 
Am.  Rep.  149,  It  was  held  that  the  new  busi- 
ness did  not  derogate  from  the  grant,  while 
the  contrary  conclusion  was  come  to  In  the 
cases  before  the  court  In  Angler  v.  Webber, 
14  Allen.  211,  92  Am.  Dec.  748;    Dwlgbt  v. 


Hamilton,  113  Mass.  175;  Munsey  T.  Bntter- 
field,  133  Mass.  492. 

In  tbe  case  at  bar  but  one  conclusion  can 
In  our  opinion  be  reached  on  that  question 
of  fact 

The  good  will  sold  Included  the  good  will 
of  a  department  carried  on  for  at  least  36 
years,  and  for  the  last  30  years  under  the 
immediate  personal  control  and  direction  of 
the  defendant  Upham;  and  that  department 
was  a  department  for  the  sale  of  books  used 
in  and  in  connection  with  the  Episcopal 
Church  and  was  tbe  most  prominent  depart- 
ment or  store  for  the  sale  of  such  books  In 
Boston  during  that  period.  This  business 
It  should  be  remarked  had  a  limited  class  of 
customers,  for  the  customers  are  of  necessity 
limited  to  those  belonging  to  or  Interested  In 
the  Episcopal  Church.  The  defendant  un- 
der whose  direction  this  department  in  the 
old  business  was  conducted  was  and  is  promi- 
nent in  and  among  Episcopalians.  Under 
these  circumstances  this  defendant  sells  the 
good  will  of  the  business  which  Includes  that 
department. 

There  could  be  no  question  at  the  hearing 
as  to  tbe  effect  which  the  new  business  star- 
ted by  the  defendant  Upham  was  going  to 
have  upon  the  good  will  of  the  business 
which  the  defendant  Upham  sold,  and  which 
had  come  to  the  plaintiff.  We  speak  of  the 
effect  which  the  new  business  was  going  to 
have  because  the  bearing  took  place  only  a 
month  and  three  days  after  the  new  store 
was  opened. 

The  new  business  is  primarily  to  sell 
church  books  to  Episcopal  Church  people. 
It  was  started  at  the  solicitation  of  the  de- 
fendant Upham,  who  Is  prominent  in  Episco- 
pal Church  circles.  Its  stockholders  are  all 
of  them  men  of  the  Episcopal  Church,  and  its 
store  Is  within  five  minutes'  walk  of  the 
plaintiff's  store. 

The  defendants  have  invoked  the  rule  that 
the  decree  of  a  single  justice  who  beard  tbe 
witnesses  is  not  to  be  set  aside  unless  plain- 
ly wrong,  citing  James  v.  Lewis,  189  Mass. 
134,  75  N.  E.  217;  Dickinson  v.  Todd,  172 
Mass.  183,  51  N.  E.  976;  Evans  v.  Straehan- 
Hanscom,  171  Mass.  64,  50  N.  E.  512.  That 
is  true.  The  reason  of  the  rule  is  that  the 
single  Justice  who  sees  the  witnesses  has  a 
better  opportunity  to  decide  on  their  credi- 
bility, and.  the  rule  is  limited  accordingly. 
For  that  reason  the  rule  does  not  apply  wb«i 
all  the  evidence  before  the  single  justice  is 
documentary.  Harvey-Watts  Co.  v.  Worces- 
ter Umbrella  Co.  (Mass.)  78  N.  E.  8861  This 
rule  does  not  confine  the  parties  in  this  court 
to  a  consideration  of  points  raised  In  the 
court  below.  The  whole  case  is  l>efore  this 
court,  in  case  of  an  appeal  on  all  the  evi- 
dence, to  be  disposed  of  on  that  evidence  as 
it  should  have  been  disposed  of  by  the  judge 
who  heard  it  In  the  first  Instance,  except  so 
far  as  the  fact  that  he  bas  made  a  finding 
after  seeing  the  witnesses  affects  the  situa- 
tion.   It  Is  competent  for  the  parties  to  put 
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forward  in  this  court  contentions  justified  by 
the  evidence  which  were  not  raised  below. 
And  It  Is  competent  for  this  conrt  in  the 
exercise  of  Its  discretion  to  order  all  the 
necessary  amendments  to  be  made  In  the 
pleadings  to  meet  the  case  made  out  In  the 
evidence. 

There  la  nothing  therefore  in  the  defend- 
ants' contention  that  the  question  which  we 
have  discussed  here  is  not  open  In  this  case. 

We  are  of  opinion  that,  on  the  uncontra- 
dicted facts  In  the  case  at  bar,  If  the  business 
set  up  by  the  defendant  corporation  had  been 
set  up  by  Upham  personally,  it  would  have 
be^  in  derogation  of  bis  grant,  and  that  the 
plaintiff  is  entitled  to  an  Injunction  perpetu- 
ally restraining  the  defendant  Upham  from 
working  for  or  holding  stock  in  or  otherwise 
being  connected  directly  or  Indirectly  with 
the  defendant  corporation;  and  to  have  an 
accounting  as  against  the  defendant  Upham 
for  the  damages  which  It  has  suffered  from 
his  breach  of  contract  The  plaintiff  Is  also 
entitled  to  have  the  defendant  corporation 
perpetually  enjoined  from  employing  directly 
«r  indirectly  the  defendant  Upham  in  Its  busi- 
ness, or  recognizing  him  as  a  stockholder 
therein  or  otherwise  connected  therewith  ex- 
cept to  allow  him  to  sell  his  shares  of  stock 
or  to  receive  what  is  due  In  respect  thereof 
on  the  corporation  being  wound  up. 

The  further  rights  of  the  plaintiff  against 
the  defendant  corporation  remain  for  con- 
sideration. Its  counsel  has  taken  this  posi- 
tion in  his  brief:  "The  corporation,  H.  M. 
Upham  Company,  was  a  bona  fide  corpora- 
tion, and  not  merely  H.  M.  Upham  In  another 
form.  It  was  composed  of  many  stockhold- 
ers besides  Upham.  It  had  a  right  to  its 
name — at  least  so  far  as  the  present  plain- 
tiff is  concerned.  It  had  no  contractual  re- 
lationship of  any  kind  with  the  plaintiff, 
and  had  not  In  fact  received  any  transfer  of 
any  good  will  of  Damrell  &  Upham.  It  is 
difficult  to  see  on  what  theory  it  did  not 
have  the  right  to  «igage  In  the  retail  book 
business  and  to  solicit  the  customers  of  the 
old  firm." 

We  agree  that  as  matter  of  fact  the  de- 
fendant corporation  Is  not  Upham  In  another 
form. 

We  also  ag^ee  that  the  day  after  Upham 
sold  his  good  will  to  Moore,  the  persons 
(other  that  Upham)  who  now  constitute  the 
defendant  corporation  could  have  organized 
that  corporation  and  opened  a  store  for  the 
sale  of  Episcopal  Church  books,  and,  if  they 
had  pleased,  could  have  opened  that  store  In 
the  building  next  to  the  Old  Comer  Book 
Store. 

Bat  the  difficulty  here  Is  that  the  defend- 
ant corporation  Is  not  an  Independent  body, 
and  that  it  Is  the  creation  of  the  defendant 
Upbam,  brought  Into  being  by  him  tn  viola- 
tion of  the  implied  contract  entered  Into  by 
him  with  Moore  in  selling  his  good  will  to 
Moore.  The  very  name  which  it  bears  is 
today  and  hereafter  must  remain  a  mark  In 
the  trade  of  that  fact 


What  remedy  the  plaintiff  Is  entitled  to 
against  the  defendant  corporation  under  tbe 
fludings  of  fact  which  we  have  made  has 
not  been  argued  by  counsel.  It  Is  possible 
that  It  never  will  arise.  As  the  case  must 
go  back  for  an  accounting  In  any  event,  W9 
do  not  think  It  necessary  to  come  to  a  de- 
cision on  that  point  now. 

Decree  accordingly. 


(194  Mass.  291) 

CORCORAN  V.  HIGGINS. 

(Sunreme  Judidal  Court  of  Massachusetts. 

Suffolk.    Feb.  26,  1907.) 

L  BASTA.RDS  —  Bastabdt   Pboceedinos  —  Ao- 

QUITTAIr-RrrBIAL— JtJBlSDICTION. 

On  the  first  trial  of  a  bastardy  proeeedinj;, 
the  Jury  found  defendant  not  Kuilty,  which  ver- 
dict was  set  aside  on  complainant's  motion. 
Defendant  took  no  exception  to  the  allowance 
of  tbe  motion,  nor  to  tbe  order  KrantinK  a  new 
trial,  and  on  a  second  trial  there  was  a  disagree- 
ment.  Hdd,  that  if  the  court  bad  no  jurisdic- 
tion to  try  defendant  a  third  time,  on  tbe  theory 
that  tbe  first  verdict  was  a  conclusive  determin- 
ation of  the  matter,  such  objection  was  not 
waived,  but  could  be  ur^ed  before  a  jury  was 
impaneled  on  the  third  trial. 

2.  Same— Natubb  of  Pboceedinos— Civil  ob 
Cbiminal. 

By  Rev.  Laws,  e.  82,  J  22,  bastardy  pro- 
ceedings are  required  to  take  the  course  of  pro- 
ceedings in  dvil  cases. 

FEd.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  6,  Bastards,  §  35%.] 

3.  Same— New  Tbiad— Jubisdiction. 

Rev.  Laws,  c.  82,  jl  15,  provides  that  on  the 
trial  of  a  complaint  in  bastardy,  the  issue  shall 
be  whether  defendant  is  guilty  or  not  guilty, 
and  declares  what  proceedings  shall  be  taken  in 
case  the  verdict  is  guilty,  or  there  Is  a  default 
concluding  that  If  the  jury  find  defendant  not 
guilty,  the  conrt  shall  order  him  discharged, 
and  that  the  verdict  in  either  case  shall  be  final. 
Held,  that  such  act  did  not  deprive  the  court 
of  authority  to  set  aside  a  verdict  of  not  guilty 
in  such  proceedings  and  grant  a  new  trial. 

Exceptions  from  the  Superior  Court,  Suf- 
folk County ;   Charles  A.  De  Courey,  Judge. 

Action  by  Elsie  Corcoran  against  Patrick 
Bt.  HIgglns.  A  verdict  was  rendered  In  favor 
of  complainant,  and  defendant  brings  excep- 
tions.   Overruled. 

Arthur  Dehon  Hill  and  Henry  R.  Brigham, 
for  plaintiff.  Jos.  P.  O'Connell  and  Wm.  F. 
McNamara,  for  respondent 

MORTON,  J.  This  Is  a  bastardy  com- 
plaint The  case  has  been  tried  three  times. 
At  the  first  trial  there  was  a  verdict  of  "not 
guilty."  On  motion  of  tbe  complaint  this  was 
set  aside.  No  exception  was  taken  by  the  re- 
spondent to  the  allowance  of  the  motion  or  to 
the  order  granting  a  new  trial.  At  the  second 
trial  there  was  a  disagreement  Before  the 
jury  were  impaneled  the  respondent  moved 
that  he  be  discharged  on  the  ground  that  he 
liad  already  been  found  "not  guilty."  The  mo- 
tion was  denied  and  the  respondent  duly  ex- 
cepted. At  the  third  trial  there  was  a  ver- 
dict of  "guilty."  Before  the  jury  were  Im- 
paneled the  respondent  made  the  same  mo- 
tion which  be  had  made  at  the  second  trIaL 
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The  motion  was  denied  and  the  reepondent 
duly  excepted.  The  case  Is  here  on  the  ex- 
ception thus  taken. 

It  Is  plain  that  U  the  court  had  no  Juris- 
diction to  set  aside  the  verdict  and  to  try  the 
respondent  again  after  a  Terdlct  of  "not 
guilty"  had  once  been  rendered,  then  the  fact 
that  the  respondent  did  not  except  to  the  al- 
lowance of  the  motion  or  to  the  order  grant- 
ing a  new  trial  Is  Immaterial.  The  question 
of  the  court's  Jurisdiction  could  be  raised  as 
It  was  in  the  subsequent  proceedings.  Che- 
shire T.  Adams  Ec.  Res.  (>>..  119  Mass.  S56; 
Custy  V.  Lowell,  117  Mass.  78;  Riley  v.  Ijo- 
well,  117  Mass.  76 ;  Elder  t.  Dwlght,  etc.,  Co., 
4  Gray,  201. 

Whatever  doubts  may  have  once  prevailed, 
it  is  now  settled  both  by  statute  and  Judicial 
decision  that  proceedings  under  the  bastardy 
act  are  In  the  nature  of  civil  proceedings. 
Rev.  Laws,  c.  82,  S  22 ;  Coney  v.  Holland,  175 
Mass.  469,  66  N.  B.  701 ;  Barnes  v.  Ryan,  174 
Mass.  117,  54  N.  E.  492,  75  Am.  St  Rep.  288; 
Davis  V.  Carpenter,  172  Mass.  167,  175,  51 
N.  EI  530.  The  action  of  the  court  In  setting 
aside  the  verdict  cannot  be  objected  to,  there- 
fore, on  the  ground  that  the  proceedings  are 
criminal  proceedings. 

The  respondent  contends,  however,  that  the 
statute  makes  the  verdict  in  his  favor  final. 
The  provisions  of  the  statute  on  which  he 
relies  are  found  in  the  concluding  sentences 
of  section  15,  c.  82,  Rev.  Laws,  and  are  as 
follows:  "If  the  Jury  find  him  not  guilty  the 
court  shall  order  him  to  be  discharged.  The 
verdict  In  either  case  shall  be  flnaL"  The 
section  begins  by  providing  that  on  the  trial 
of  the  complaint  the  issue  shall  be  whether 
the  defendant  is  guilty  or  not  guilty,  and  then 
goes  on  to  say  what  shall  be  done  If  the  ver- 
dict is  guilty  or  there  is  a  default,  concluding 
as  above.  The  provision  in  question  is  first 
found  hi  St  1785,  p.  559,  c.  66,  t  2.  It  has 
come  down  to  the  present  time  by  successive 
re-enactments  in  substantially  the  same 
words.  Rev.  St  1836,  c.  49,  S  4;  Oen.  St 
1860,  c  72,  I  7;  Pub.  St  1882,  c  85,  {  15; 
Rev.  Laws,  c.  82,  {  15.  It  is  plain,  It  seems 
to  us,  that  the  object  and  effect  of  the  pro- 
vision as  originally  enacted  was  to  take 
away  from  parties  In  bastardy  proceedings 
the  right  of  appeal  and  review  which  both 
parties  In  civil  actions  and  the  defendant  In 
criminal  cases  had  at  the  time  when  the  pro- 
vision was  first  enacted  and  which  gave  them 
a  right  to  a  second  trial  upon  the  facts  in 
case  they  were  dissatisfied  with  the  verdict 
which  had  been  rendered  and  to  provide  for 
obvious  reasons  that  a  verdict  fairly  rendered 
In  accordance  with  correct  rules  of  law 
should  In  such  proceedings  be  final.  1  Acts 
ft  Resolves  of  the  Province  of  Massachusetts 
Bay  (1701-02)  p.  466  c.  6;  2  Prov.  Laws 
(1720-21)  p.  186,  a  11 ;  3  Prov.  Laws  (1751- 
62)  p.  597,  c.  13;  Id.  (1753-64)  p.  738,  c  42; 
Id.  (1756-67)  p.  1030,  a  28 ;  St  1786,  p.  200, 
c  66 ;  1  Laws  (Mass.)  293.  The  statute  giving 
parties  a  right  to  a  second  trial  was  repealed 


by  St  1817,  c.  85  (2  Laws  [Mass.]  431),  but  the 
provision  hi  the  bastardy  act  has  been  con- 
tinued in  subsequent  revisions  after  the  con- 
ditions which  gave  rise  to  it  have  long  ceased 
to  exist  We  have  been  referred  to  no  case  in 
which  during  the  long  time  that  It  has  been 
upon  the  statute  book  the  construction  con- 
tended for  by  the  respondent  has  been  adopt- 
ed or  even  suggested.  This  Is,  of  Itself,  an 
argumeit  though  not  a  conclusive  one  against 
its  soundness.  Moreover  the  consequences  of 
such  a  construction  are  against  It  nnless  un- 
avoidable Whether  the  statutory  provisions 
In  regard  to  petitions  and  writs  of  review  ap- 
ply to  bastardy  proceedings  Is  a  question 
which  It  Is  not  necessary  now  to  consider; 
the  only  question  before  us  being  whether  the 
court  could  properly  set  aside  the  verdict  of 
not  guilty  which  was  rendered  at  the  first 
trial.  For  the  reasons  given  above  we  are  of 
opinion  that  it  could.  It  follows  that  the  ex- 
ceptions must  be  overruled. 
So  ordered. 


(IM  Mass.  2B) 
CITY  OF  WORCESTER  v.  WORCESTER  ft 
H.  CONSOU  ST.  RX. 

(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.    Feb.  27.  1907.) 

1.  Municipal    Cospobations  —  Stbeet    Ik- 
pbovbuents— autbobitt  to  contbact. 

Where  certain  street  Improvements  were 
necessary,  in  which  both  a  city  and  a  street 
railway  company  were  interested,  the  city  bad 
power  to  bind  itself  by  a  contract  with  the 
railway  company  that  the  city  should  do  the 
work  and  that  the  railway  company  shonld  pay 
a  stipulated  price  therefor. 

2.  Same— Ratification. 

Where  a  city  street  commissioner  and  may- 
or contracted  to  constract  certain  street  im- 
provements for  a  specified  price  to  be  paid  by  a 
street  railway  company,  and  thereafter  the  city 
brought  suit  on  the  contract  it  thereby  ratified 
the  same. 

3.  Same  —  CoNSTBucTioK  —  Depabtuke    fbou 
Obdeb. 

Where,  after  a  city's  board  of  aldermen 
had  required  the  pavinK  of  portions  of  a  street 
by  a  street  railway  company  with  blocks,  a 
contract  was  made  between  the  city  street 
commissioner  and  mayor  and  the  railway  com- 
pany, contemplatinK  the  macadamizine  of  the 
street  by  the  city  for  a  specified  sum  to  be 
paid  by  the  railway  company,  the  fact  that 
such  construction  was  a  departure  from  the 
order  of  the  board  of  aldermen  did  not  affect 
the  validity  of  the  city's  contract  with  the  rail- 
way company. 

Exceptions  from  Superior  Court  Worcester 
County;  John  A.  Aiken,  Judge. 

Action  by  the  city  of  Worcester  against 
the  Worcester  ft  Holden  Consolidated  Street 
Railway.  A  verdict  was  rendered  in  favor 
of  plaintiff,  and  defendant  brings  exceptions. 
Overruled. 

J.  Fred  Humes,  for  plaintiff.  Herbert 
Parker,  Chas.  (3L  Milton  and  Geo.  A.  Oasklll, 
for  defendant 

KNOWLTON,  a  J.  The  exceptions  In  this 
case  relate  to  a  single  item  in  the  plalntUTs 
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account  annexed,  whtcb  Is  a  charge  of  $3,500 
for  "labor  famished  and  materials  famished 
and  actually  used  In  making  repairs  and  al- 
teratlona  on  Grove  street  In  Worcester,  as 
per  contract" 

On  Jaly  22,  1901,  the  board  of  aldermen  of 
Worcester  granted  a  location  to  the  defend- 
ant company  for  the  constroctlon  of  Its  rail- 
way. Among  the  "terms,  conditions  and  ob- 
ligations" imposed  upon  the  defendant  was 
a  requirement  that,  "if,  in  the  constmctlon 
of  said  tracks,  It  shall  become  necessary  in 
the  Judgment  of  the  city  engineer  of  Wor- 
cester to  widen  the  wrought  part,  change  the 
i^rade,  woric  to  grade,  or  make  general  or 
specific  repairs  upon  the  whole  or  any  por- 
tion of  said  streets,  such  work  as  be  may  di- 
rect shall  be  done  at  the  expense  of  the  said 
company,"  and  another  requirement  that  "the 
company  shall  at  its  own  expense  and  cost, 
pave  with  block  paving  between  the  rails 
and  tracks,  and  for  a  space  eighteen  inches 
ontslde  thereof,"  a  certain  part  of  the  loca- 
tion, and  shall  "maintain  such  pavements  at 
all  times  in  good  order  and  r^air,"  etc. 

There  is  no  dispute  that  tbe  street  commis- 
sioner of  Worcester  and  the  mayor,  repre- 
■enting  the  plaintiff,  and  duly  authorized  ott- 
cers  of  the  corporation  agreed  that  on  a 
certain  street  to  which  this  last  requirement 
applied,  it  would  be  better  for  every  one  con- 
cerned to  have  macadam  used  instead  of 
block  paving  ontslde  the  rails,  and  agreed 
tbat  the  city  should  do  tbe  work  of  macadam- 
izing and  the  defendant  corporation  ahould 
pay  for  it  a  stipulated  price,  which  the  jury 
bave  found  to  be  13,600.  The  plaintiff  did 
the  work  according  to  the  agreement.  The 
defendant  contends  that  the  contract  is  not 
binding  upon  It  because  the  requirement  of 
the  board  of  aldermen  was  Illegal,  because 
tbe  parties,  without  authority,  undertook  by 
tbe  contract  to  provide  for  a  departure  from 
tbls  requirement  of  tbe  aldermen,  and  be- 
cause tbe  city  had  no  right  to  make  such  a 
contract. 

It  Is  not  necessary  to  consider  the  validity 
of  the  requirement.  That  part  of  it  which 
provides  that  tbe  defendant  shall  at  all  times 
maintain  tbe  pavement  in  good  order  and  re- 
pair was  doubtless  unauthorized,  after  the 
enactment  of  St  1898,  p.  743,  c.  578,  §  13 
(Rev.  Laws,  c  112,  |  7).  Springfield  v. 
Sprhigfleld  Street  Ry.  Co.,  182  Mass.  41,  «4 
N.  B.  677.  Notwithstanding  this,  there  is 
mucb  groimd  for  contending  tbat  the  first 
part  of  tbe  requirement  as  to  tbe  construc- 
tion, was  valid.  Selectmen  of  Gardner  v. 
Templeton  Street  Ry.  Co.,  184  Mass.  294,  29(J. 
68  N.  E.  840.  However  that  may  be,  there 
was  work  to  be  done  on  tbe  street  in  which 
both  the  plaintiff  and  the  defendant  were 
Interested,  about  which  an  order  had  been 
made  by  the  l>oard  of  aldermei,  purporting 
to  require  tbe  defendant  to  do  tbe  work. 
Under  these  circumstances  tbe  parties  made 
tbe  contract  and  tbe  plaintiff  performed  its 
part  of  it    Tbe  city  may  be  bound  by  such 


a  contract  Brookfleld  v.  Reed,  152  Mass. 
568,  26  N.  B.  138;  Arlington  v.  Cutter,  114 
Mass.  344;  Bell  v.  Boston,  101  Mass.  606. 
It  Is  not  contended  that  the  commissioner 
of  streets  and  the  mayor  were  not  proper 
ofiJcers  to  represent  the  city  in  the  transac- 
tion of  the  business.  If  that  were  disputed, 
the  ratification  of  the  contract  by  bringing 
a  suit  upon  it,  would  be  equivalent  to  original 
authority  from  tbe  city.  Melrose  v,  Hlland, 
163  Mass.  803-311,  39  N.  E.  1031. 

It  is  plain  tbat  the  defendant  may  bind  it- 
self by  such  a  contract  affecting  Its  Interest 
and  it  is  conceded  that  tbe  officers  represent- 
ing it  in  the  agreement  were  properly  au- 
thorized. 

Tbe  fact  tbat  this  construction,  which  was 
thought  to  be  the  best  for  everybody  con- 
cerned. Is  a  departure  from  the  order  of  tbe 
board  of  aldermen,  does  not  affect  the  validity 
of  the  contract  as  between  the  parties  to  It. 
For  these  reasons  the  contract  Is  binding 
upon  tbe  defendant 

There  are  other  grounds  on  which  tbe 
plaintiff  contends  that  this  defense  is  not 
open  to  the  defendant  namely,  that  Its  only 
answer  is  a  general  denial  (see  Granger  v. 
Ilsley,  2  Gray,  521;  Suit  v.  Woodhall,  116 
Mass.  547),  and  that  ultra  vires  cannot  be 
set  up  as  a  defense  to  avoid  payment  to  a 
corporation  which  has  executed  such  a  con- 
tract (see  Slater  Woolen  Co.  v.  Lamb,  143 
Mass.  420,  9  N.  E.  823 ;  Nlms  v.  Mt  Hermon 
Boys'  School,  160  Mass.  177-179,  180,  35  N.  E. 
776,  22  L.  R.  A.  864,  39  Am.  St  Rep.  467). 
These  contentions  need  not  be  considered. 

Exceptions  overraled. 


(U4  MsM.  m> 

SCOLLARD,  Tax  Collector,  v.  AMERICAN 
PELT  CO. 

(Supreme  Judicial  Court  of  MassachusettiL 
Suffolk.    Feb.  26,  1907.) 

1.  Taxation  —  Pebsonai.   Pbopebtt  —  Doui- 

CILB. 

Personal  property  may  be  separated  from 
tbe  domlnile  of  tbe  owner  for  purposes  of  taxa- 
tion, and  taxed  wherever  it  is  kept  for  use. 

FM.  Note.— For  cases  in  point,  see  Cent  DIk. 
vol.  45.  Taxation.  {  433.] 

2.  Same— Foreign  Corporations. 

Personal  property  of  a  forelKn  corporation 
mamtaininK  an  ofEce  in  Boston,  kept  for  use 
there,  was  properly  assessed  for  taxation  to 
the  corporation  in  Boston,  and  collectible  out 
of  the  property  found  within  the  jurisdiction,  as 
provided  by  St  1903,  p.  448.  c.  437.  {  71. 

FEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  45,  Taxation,  S  469.1 

3.  Statutes  — Sepababub    Pbo  visions  — In - 
validitt. 

Alleged  invalidity  of  the  last  part  of  St 
1903,  p.  448.  c.  487,  {  71,  providing  that  cer- 
tain taxes  on  personal  property  provided  for 
"shall  be  assessed,  collected  and  paid  in  ac- 
cordance with  the  provisions  of  chapters  12  and 
13  of  the  Revised  Laws,"  did  not  affect  the 
validity  of  a  tax  assessed  on  personal  property 
of  a  foreign  corporation  kept  for  use  in  Massa- 
chusetts :  such  part  of  the  section  being  separa-  ' 
ble  from  the  balance. 
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4.  corpobatrons  —  fobeion  cobpoba.tion8 — 
Pbockss— Sebvicr.  ■ 

St.  1902.  p.  269.  c.  349,  anthorizinK  the 
court  to  restrain  torelgn  corporations  from  doin^ 
'ouainesB  within  the  state  until  taxes  lesally 
assessed  have  been  paid,  and  providinK  for  serv- 
ice of  process  by  leaving  a  duly  attested  copy 
at  the  place  where  the  corporation's  business 
is  carried  on,  is  not  unconstitutional,  in  that 
the  service  provided  for  is  unreasonable. 

5.  Same— State  Regulation. 

St.  1902,  p.  2e9.  c.  349.  providinjt  for  re- 
straint of  the  business  of  a  foreign  corporation 
during  the  period  of  delinquency  in  the  pay- 
ment of  taxes  legally  assessed  against  it,  is 
valid ;  it  being  within  the  powet:  of  the  Legisla- 
ture to  prescribe  the  terms  on  which  a  foreign 
corporation  may  do  business  within  the  state, 
etc.  to  which  foreign  corporations  impliedly 
agree  to  be  bound  by  doing  business  within  the 
state. 

6.  Same— Statute*— Repeal. 

St  1902,  p.  269,  c  349,  providing  for  serv- 
ice on  a  foreign  corporation  in  a  suit  to  re- 
strain it  from  doing  business  In  the  common- 
wealth until  taxes  are  paid  by  leaving  a  duly 
attested  copy  of  the  petition  at  the  place  where 
the  corporation's  business  is  carried  on.  was 
not  repealed  by  8t  1903,  pp.  443-455,  a  437,  fS 
58-85.] 

Appeal  from  Supreme  Judicial  Court,  Suf- 
folk Ciounty. 

Petition  by  Garrett  W.  Scollard,  as  tax 
collector  of  the  city  of  Boston,  against  the 
American  Felt  Company,  a  foreign  corpora- 
tion doing  business  In  Boston,  to  recover  a 
tax  of  $320  assessed  on  defendant  as  a  tax 
on  its  personal  estate  for  the  year  1905.  De- 
fendant appeared,  admitted  the  assessment 
of  the  tax,  denied  that  it  was  lawfully  as- 
sessed, and  answered  specially  that  defend- 
ant was  a  nonresident,  and  that  the  assessors 
of  Boston  had  no  jurisdiction  oyer  the  per- 
son of  defendant  to  assess  it  in  any  sum 
whatsoever  because  of  the  defendant's  non- 
residence,  and  that  any  attempt  to  enforce 
the  tax  was  not  in  accordance  with  the  law 
of  the  land,  and  in  violation  of  article  12  of 
the  first  part  of  the  Constitution  of  the  com- 
monwealth of  Massachusetts,  was  not  due 
process  of  law,  was  in  violation  of  the  fifth 
amendment  to  the  federal  Constitution,  and 
that  there  has  been  no  legal  service  of  pro- 
cess. A  final  decree  was  rendered  enjoining 
defendant  from  doing  business  within  the 
commonwealth  until  the  tax  was  paid,  from 
which  defendant  appeals.    Affirmed. 

George  A.  Flynn,  for  petitioner.  Hollls 
R.  Bailey,  Geo.  N.  Webster,  and  Robert  C. 
Gumming,  for  defendant. 

KJ^OWLTON.  C.  J.  This  petition  In  equi- 
ty is  brought  against  the  defendant,  a  foreign 
corporation,  under  St  1902,  p.  269,  c.  349, 
which  is  as  follows:  "When  any  foreign 
corporation  or  nonresident  person  doing  busi- 
ness in  the  commonwealth  shall,  for  sixty 
days,  neglect,  refuse  or  omit  to  pay  a  tax 
lawfully  assessed  and  payable,  any  court 
having  jurisdiction  in  equity  may,  upon  pe- 
tition of  the  collector  of  taxes  of  the  city  or 
town  where  the  tax  is  assessed,  restrain  said 
coriwration  or  person  from  doing  business  in 


the  commonwealth  until  said  tax  with  all 
incidental  costs  and  charges  shall  have  been 
paid.  Service  of  process  upon  any  such  peti- 
tion may  be  made  by  an  ofllcer  duly  qualitied 
to  serve  process,  by  leaving  a  duly  attested 
copy  thereof  at  the  place  where  the  business 
is  carried  on."  It  appears  by  the  agreed 
facts  that  the  defendant  had  goods,  wares 
and  merchandise,  and  stock  in  trade  in  Bos- 
ton on  May  1,  1905,  which  the  assessors  un- 
dertook to  tax.  It  is  also  agreed  that  the 
corporation  filed  no  return  of  its  taxable 
property  with  the  assessors  for  that  year. 
One  of  the  assessors  therefore  estimated  the 
value  of  its  property  subject  to  taxation. 
Plainly  this  property  was  rightly  taxed  nn 
der  St  1903,  p.  448,  c.  437,  {  71,  imless  the 
provision  in  the  last  part  of  this  section,  that 
the  taxes  "shall  l>e  assessed,  collected,  and 
paid  In  accordance  with  the  provisions  of 
chapters  12  and  13  of  the  Revised  Laws,"  is 
Invalid. 

The  defendant  contends  that  this  tax  could 
not  lawfully  be  assessed  to  the  defendant, 
but  that  it  should  have  been  assessed  In  rem 
against  the  particular  articles  of  personal 
property  to  which  it  refers.  We  are  of  opin- 
ion that  this  contention  Is  unfounded.  In  the 
first  place  the  defendant  concedes,  and  there 
is  no  doubt,  that  personal  property  may  be 
separated  from  the  domicile  of  the  owner 
for  purposes  of  taxation,  and  may  be  taxed 
wherever  it  is  kept  for  use.  Tappan  t.  Mer- 
chants' National  Bank,  19  WalL  (U.  S.)  490- 
499,  22  L.  Ed.  189 ;  Pullman  Car  Company  v. 
Pennsylvania,  141  U.  S.  18-22,  11  Sup.  Ct 
876,  35  L.  Ed.  613,  and  cases  cited;  Bristol 
V.  Washington  County,  177  U.  S.  133,  20  Sup. 
Ct.  585,  44  L.  Ed.  701.  Nor  is  there  any 
good  reason  why  the  tax  should  not  be  as- 
sessed to  the  owner  in  such  cases.  It  should 
be  paid  by  him,  as  it  is  founded  upon  his 
ownership  of  the  property  taxed,  and  it  un- 
doubtedly can  be  collected  out  of  the  proper- 
ty. If  that  can  be  found  within  the  jurisdic- 
tion. Taxes  so  assessed  have  been  held  valid 
In  this  commonwealth.  Blackstone  Manufac- 
turing Company  v.  Blackstone,  13  Gray,  488 ; 
Boston  Loan  Company  v.  Boston,  137  Mass. 
332;  Lamson  Consolidated  Store  Service 
Company  v.  Boston,  170  Mass.  854,  48  N.  l!). 
630.  If  the  question  were  whether  such  a 
tax  could  be  made  the  foundation  of  a  per- 
sonal judgment  In  an  action  at  law  against 
the  owner,  other  considerations  would  be 
pertinent  See  Bristol  v.  Washington  coun- 
ty. 177  U.  S.  133,  20  Sup.  Ct  585,  44  li.  Ed. 
701 ;  Dewey  v.  Des  Moines,  173  U.  S.  204,  19 
Sup.  Ct  379,  43  L.  Ed.  665 ;  aty  of  New  York 
V.  McLean,  170  N.  Y.  874,  63  N.  B.  38U. 
Whether  collection  could  be  made  by  such 
an  action  brought  by  the  collector  against 
the  owner,  it  is  unnecessary  to  decide;  for 
if  one  part  of  the  statute  in  regard  to  collec- 
tion  Is  invalid,  we  think  it  separable  from 
the  rest,  on  the  ground  that  the  Legislature 
probably  would  have  enacted  the  rest  with- 
out it,  if  the  question  of  its  validity  had  been 
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considered.  See  Edwards  v.  Bruorton,  184 
Mass.  529,  69  N.  E.  328 ;  (Dom.  v.  Petranich, 
183  Mass.  217,  66  N.  E.  807;  Com.  v.  Ansel- 
vlch.  186  Mass.  376-379,  71  N.  E.  790.  Upon 
the  facts  agreed,  the  tax  appears  to  have 
been  assessed  properly. 

For  the  same  reason,  we  think  It  unneces- 
sary to  consider  whether  this  mode  of  en- 
forcing the  payment  of  a  tax  upon  property 
of  a  nonresident  person  doing  business  In 
this  commonwealth  Is  in  accordance  with  the 
Constitution.  No  question  on  this  point  has 
been  raised  by  either  of  the  parties.  For  the 
distinction  between  rights  of  corporations 
and  rights  of  natural  persons  in  these  par- 
ticulars, see  Paul  v.  Virginia,  8  Wall.  (U.  8.) 
168,  19  L.  Ed.  357;  Pembina  Consolidated 
Company  r.  Pennsylvania,  125  U.  S.  181,  8 
Sup.  Ct  737,  31  L.  Ed.  650;  Horn  Silver  Min- 
ing Company  v.  New  Torls,  143  U.  S.  305,  Vi 
Sup.  Ct  403,  36  L.  Ed.  164. 

The  remaining  question  relates  to  the  serv- 
ice of  process  under  this  petition.  The  re- 
turn of  the  officer  shows  that  the  service 
was'  made  by  the  delivery  of  an  attested 
copy  of  the  petition  and  order  of  the  court 
upon  the  vice  president  of  the  corporation, 
who  was  the  person  Jn  charge  of  Its  business 
at  the  place  where  Its  business  was  carried 
on.  This  was  in  accordance  with  the  stat- 
ute. The  defendant  contends  that  the  stat- 
ute Is  unconstitutional  In  not  requiring  per- 
sonal service.  It  should  be  remembered  that 
this  service  Is  not  to  obtain,  a  Judgment 
against  the  corporation.  It  is  to  enforce  a 
statute  which  prescribes  the  terms  on  which 
a  corporation  may  do  business  In  this  com- 
monwealth. One  of  these  terms  Is,  in  sub- 
stance, that  the  corporation  shall  pay,  within 
60  days,  all  taxes  lawfully  assessed  and 
payable,  and  that  If  it  fails  to  pay,  It  may 
be  restrained  from  doing  business  upon  a 
petition,  with  a  service  of  process  by  leaving 
an  attested  copy  at  the  place  where  the  busi- 
ness is  carried  on.  Such  a  restraint  is  only 
until  the  taxes  are  paid,  and  such  a  service 
for  such  a  purpose  is  reasonable.  There  is 
no  doobt  of  the  power  of  the  Legislature  to 
prescribe  the  terms  on  which  a  foreign  cor- 
poration may  do  business  within  the  state, 
and  the  mode  of  service  of  the  processes  of 
its  courts  upon  it  Boston  Investment  Com- 
pany V.  Boston,  158  Mass.  461-463,  33  N.  E. 
580;  Attorney  General  v.  Electric  Storage 
Battery  Company,  188  Mass.  239,  74  N.  K. 
467;  Eeyer  v.  Odd  Fellows'  Accident  Associa- 
tion, 157  Mass.  367-373,  32  N.  E.  469,  34  Am. 
St  Rep.  288.  By  doing  business  in  a  foreign 
state,  a  corporation  subjects  Itself  to  the 
statutes  of  that  state,  and  Impliedly  agrees 
to  be  bound  by  them.  Lafayette  Insurance 
Company  v.  French,  18  How.  (U.  S.)  404r- 
406,  15  li.  Ed.  451;  Rothrock  v.  Dwelling 
House  Insurance  Company,  161  Mass.  423- 
425,  37  N.  E.  206,  23  L.  R.  A.  863,  42  Am. 
St.  Hep.  418 ;  Horn  Silver  Mining  Company  v. 
New  York,  143  U.  S.  305-315,  12  Sup.  Ct. 
M3.  36  U  Ed.  164;  Hartford  Fire  Insurance 


Company  v.  Perkins  (C.  C.)  125  Fed.  602-604. 
The  service  was  sufficient 

The  defendant  contends  that  this  part  of 
the  statute  was  repealed  by  St  1903,  pp.  443- 
456,  c.  437,  |§  58-95.  The  last  of  these  sec- 
tions, which  specifies  the  chapters  and  sec- 
tions of  previous  statutes  that  are  expressly 
repealed,  does  not  refer  to  St.  1902,  p.  269, 
c.  349.  This  chapter,  therefore,  remains  In 
force,  unless  it  Is  inconsistent  with  the  pro- 
visions of  the  later  statute.  It  is  an  addi- 
tional and  special  enactment  which  Is  found 
nowhere  else,  and  which  Is  not  Inconsistent 
with  the  general  provisions  for  the  collection 
of  taxes.  It  provides  a  particular  mode  of 
service  for  process  under  the  petition,  that 
la  adapted  to  the  purpose  of  the  petition. 
We  are  of  opinion  that  the  provision  for 
tbla  special  kind  of  service  remains  unchan- 
ged by  the  later  statute. 

Decree  affirmed. 


(194  Mass. 
LOFTUS  v,  JORJORIAN  et  al. 


165> 


(Supreme  Judicial  Court  of  MassEKhusetts. 
Worcester.    Feb.  26.  1907.) 

1.  CoKTBACTs  —  Construction  —  Actions  — 
Set-Off. 

A  contract  sued  on  provided  that  the  sum 
to  be  paid  by  defendants  to  plaintiff  for  work 
and  materials  should  be  a  certain  amount,  sub- 
ject to  additions  and  deductions  thereinbefore 
provided.  Held,  that  this  was  not  a  promise 
to  pay  the  sum  therein  mentioned,  but  that  the 
court  correctly  allowed  certain  claims  against 
plaintiff,  proved  by  the  defendants,  to  be  used  in 
reduction  of  the  contract  price,  thouKh  not  al- 
lowable In  set-off. 

2.  •  Same— Action— EviDBNCB—CoMPETENCT. 

In  an  action  on  a  contract  for  the  erection 
of  a  buildini!,  the  court  correctly  ruled  that  the 
architect's  certificates,  there  beinj;  no  evidence 
of  bad  faith  in  their  issue,  were  conclusive  as 
to  all  matters  within  his  authority. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Die 
vol.  11,  Contracts.  S  1331.] 

Exceptions  from  Superior  Court,  Worces- 
ter County;  Jabez  Fox,  Judge. 

Action  by  John  Loftns  against  Eleazar  D. 
Jorjorian  and  others.  To  a  finding  for  de- 
fendants,  plalntltC  excepted.     Overruled. 

The  court  found  for  the  defendants  on  a 
declaration  in  set-oCF,  assessing  damages  In 
the  siim  of  $1,202.95,  and  plaintitC  excepted. 
The  plaintiff,  a  contractor,  made  a  written 
contract  with  defendants  to  build  for  them 
for  $13,675  b  four-story  brick  apartment 
building;  the  same  to  be  completed  on  or  be- 
fore February  1,  1903.  The  plalntlft  ceas- 
ed work  January  17,  1903,  before  the  block 
was  completed.  Thereupon  the  defendants 
completed  the  work  after  notice  to  the  plain- 
tiff as  provided  by  the  contract  The  plain- 
tlfT,  claiming  to  have  been  prevented  from 
completing  the  work,  brought  suit  for 
$1,721.08,  the  unpaid  balance  of  the  contract 
price,  and  for  $633.08  for  extras.  The  de- 
fendants, claiming  that  the  plalntitC  ceased 
work  under  the  contract  without  cause  and 
that  the  expense  and  damage  Incurred  by 
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them  In  finishing  the  building  exceeded  the 
unpaid  balance  due  the  contractor  under  the 
contract,  filed  an  answer  which  set  forth 
their  right  to  deduct  from  the  contract  price 
remaining  unpaid  the  expense  and  damages 
Incurred  by  them,  and  to  receive  from  the 
plaintiff  any  balance  that  might  be  due 
therefor.  The  answer  also  contained  what 
the  defendants  contended  amounted  to  a  ' 
declaration  in  set-otT  for  the  expense  and 
damage.  Article  8  of  the  contract  sued  on 
provided  that  "the  sum  to  be  paid  by  the 
owner  to  the  contractor  for  said  work  and 
materials  shall  be  $13,675,  subject  to  addl> 
tlons  and  deductions  as  hereinbefore  provid- 
ed, and  that  such  sum  shall  be  paid  in  cur- 
rent funds  by  the  owner  to  the  contractor 
In  installments  as  follows."  The  article  then 
specified  when  payments  should  be  made  as 
the  vrork  progressed  and  stipulated  that 
payments  should  be  made  upon  written  cer- 
tificates of  the  architects.  The  auditor  to 
whom  the  case  was  referred  found  that  the 
certificates  of  the  architects  were  issued  in 
good  faith  and  that  there  was  no  collusion  or 
fraud  In  the  matter  of  their  Issue.  The 
plaintiff  asked  the  court  to  rule,  as  a  second 
re<iue8t,  that  the  certificates  should  not  have 
been  allowed,  where  they  referred  to  items  In 
set-off;  as  a  third  request,  that  certain  items 
In  set-off  relating  to  cost  of  brick  fire  walls 
which  plaintiff  neglected  to  put  In  and  dam- 
age due  to  failure  to  keep  the  building  suit- 
ably heated  should  not  be  allowed;  and, 
fourth,  that  there  should  not  be  allowed  cer- 
tain items  for  finish  work,  for  forfeit  (30 
days,  at  $4)  as  per  contract  for  failure  to 
have  the  building  completed  on  time,  and 
for  time  and  services  of  defendants.  The 
court  gave  these  rullngrs,  but  ruled  that  the 
amount  of  the  Items,  If  not  allowed  In  set- 
off, could,  so  far  as  proved,  be  properly  used 
in  reduction  of  the  contract  price.  The 
court  then  found  for  the  defendant  In  set- 
off as  stated,  and  plaintiff  excepted. 

John  B.  Ratigan,  John  B.  Swift,  and  J.  J. 
Hoynihan,  Jr.,  tat  plaintiff.  George  S.  Taft 
ai)d  Ernest  L  Morgan,  for  defendants. 

SHELDON,  J.  The  second,  third,  and 
fourth  rulings  asked  for  by  the  plaintiff  ap- 
parently were  given,  but  the  Judge  ruled 
that  the  amount  of  the  items  mentioned,  so 
far  as  proved,  If  not  allowed  in  set  off,  could 
properly  be  used  In  reduction  of  the  contract 
price.  This  was  correct.  The  promise  of 
the  defendants  In  article  9  of  the  agreement 
sued  on  was  not  to  pay  to  the  plaintiff  the 
sum  therein  mentioned,  but  to  pay  said  sum 
subject  "to  additions  and  deductions"  as  be- 
fore provided  In  the  agreement;  and  these 
items  are  properly  to  be  Included  In  such  de- 
ductions. Accordingly  they  were  not  de- 
ducted from  the  plaintiff's  claim  by  way  of 
recoupment,  but  were  deducted  from  the 
contract  price  to  ascertain  the  sum  with 
which  the  plaintiff  was  to  be  credited.    For 


the  same  reasons  It  Is  evident  that  the  plain- 
tiff's fifth  request  was  given. 

The  Judge  correctly  ruled  that  the  ardi- 
itect's  certificates,  there  being  no  evidence 
of  bad  faith  in  their  issue,  were  conclusive 
as  to  all  matters  within  his  authority.  He- 
bert  T.  Dewey,  191  Mass.  403.  T7  N.  E.  822; 
White  T.  Abbott,  188  Mass.  99,  T4  N.  E.  305. 
These  certificates  were  properly  and  season- 
ably made;  and  the  Judge  rightly  gave  them 
their  full  effect 

The  exception  to  the  refusal  to  give  the 
first  request  has  not  been  argued;  and  we 
treat  It  as  waived. 

Exceptions  overruled. 


(IH 

COX  T.  ANDERSEN  et  aL 


IM 


(Sapreme  Judicial  Court  of  Massachusetts. 
SoSolk.    Feb.  26,  1907J 

1.  Sales— Wabrantiis—Sampu!. 

Where,  in  contractint;  for  coal,  lbs  quality 
Is  represented  by  description  and  specimen,  it 
is  not  within  Act  Pa.  April  13.  1887  (P.  It  21) 
S  1.  providing  an  implied  warranty  tJiat  prop- 
erty sold  by  sample  and  to  be  delivered  diall 
be  the  same  in  quality  as  the  sample  shown. 

[Ed.  Note.— For  oases  in  point,  see  Cent.  Dix. 
vol.  43,  Sales,  U  769-771.] 

2.  Same— Tbansfeb  of  Title. 

Where  plaintiff  at  his  own  expense  de- 
livered at  bis  shipping  point  on  l)oard  cars  coal 
of  the  description  respondent  agreed  to  buy  and 
pay  for,  the  title  passed,  and  respondent  owed 
the  contract  price. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  43,  Sales,  {  535.] 

Appeal  from  Superior  Court,  Suffolk 
County. 

Bill, by  Daniel  W.  Cox  against  Christian 
P.  Andersen  and  another.  From  a  decree  of 
the  superior  court  In  favor  of  plaintiff,  re- 
spondent Andersen  appeals.    Affirmed. 

J.  E.  Hannlgan,  Isldor  Fox,  and  H.  F.  But- 
ler, for  appellant  Brandels,  Dunbar  &  Nut- 
tec,  and  EdwdL  F.  McClennen,  for  appellee. 

LORINO,  J.  1.  We  are  of  opinion  that  on 
the  facts  stated  in  his  report  the  master  can- 
not be  held  to  be  wrong  In  finding  as  a  fact 
that  the  sale  was  not  a  sale  by  sample.  The 
specimen  shown  the  defendant's  agent  Elli- 
cut  on  September  26th,  was  not  called  a 
sample  by  the  plaintiff;  and,  although  that 
sent  to  the  defendant  by  express  on  Septem- 
ber 27th,  was  spoken  of  in  the  plaintiff's  let- 
ter as  a  sample,  that  did  -not  prevent  the 
master  from  finding  that  the  sale  made  was 
a  sale  of  the  coal  as  the  plaintiff  received  it 
from  the  dredgers,  whether  better  or  worse 
than  the  specimens.  See  in  this  connection 
Weston  V.  Barnicoat,  175  Mass.  454,  58  N. 
E.  619,  49  li.  R.  A.  612.  For  this  reason  the 
statute  of  Pennsylvania  enacted  April  13, 
1887  (P.  L.  21),  relative  to  sales  by  sample, 
does  not  apply. 

2.  The  master  found  that  the  Coal  shipped 
answered  the  description  of  the  coal  which 
the  defendant  agreed  to  buy  and  pay  for. 


Digitized  by 


Google 


lU.) 


8NEAD  A  CO.  IBON  WORKS  t.  MERCHANTS'  LOAN  ft  TRUST  CO. 


237 


Whoi  tbe  plaintiff  delivered  this  coal  at 
his  own  expense  on  board  tbe  cars  at  tbe 
sbipplng  point  near  Harrlsburg,  consigned  to 
the  defendant  aa  directed,  he  bad  done  all 
he  was  required  to  do  to  entitle  himself  to 
the  omtract  price.  Tbe  title  passed  to  the  de- 
fendant, and  he  owed  the  plaintiff  the  price 
agreed  upon.  See  Dr.  A.  P.  Sawyer  Medicine 
Co.  T.  Johnson,  178  Mass.  874,  60  N.  E.  1022. 
Decree  affirmed. 


(225  III.  *m 
BNEAD  &  CO.  IRON  WORKS  r.  MER- 
CHANTS' LOAN  &  TRUST  CO. 

(Snpreme  Court  of  Illinois.     Feb.  21.  190T.) 

1.  Warr  of  Bbror— Abstiiact— Objkctioub. 

Where  defendant  In  error  complained  of 
the  abstract  aa  incomplete  and  migleadinK.  but 
did  not  file  a  further  abstract,  the  abstract  fil- 
ed would  be  accepted  as  accurate  and  snfiScient 
for  a  full  understandinK  of  the  questions  pre- 
sented for  dedsion.  as  required  b;  practice  rule 
14. 

fEd.  Note.— For  cases  In  point,  see  Cent.  Diic. 
voL  3.  Appeal  and  Error,  i  2604.1 

2.  CORTHACTB— Buii.DiNa  Matkbiai<— SFKcm- 
CATIONS— Saufles— Pbotoobafhb. 

Where,  at  tbe  time  plaintiff  contracted  for 
tbe  construction  of  the  ornamental  iron  work  of 
a  buildin);.  the  scale  drawings  were  too  in- 
definite to  enable  him  to  determine  what  was 
reonired.  and  the  contract  was  ambitruous  In 
that  respect,  a  sample  of  Krille  and  certain 
photoerapha  which  were  not  shown  to  plaintiff 
until  after  his  bid  was  accepted,  which  he  there- 
upon refused  to  sign  aa  illustrative  of  the  work 
required!  did  not  constitute  part  of  the  con- 
tract. 

FBM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11.  Contracts,  {  S84.1 

8.  Same— Extba  Wobk. 

A  contract  for  the  construction  of  orna- 
mental iron  work  for  a  building  was  without  de- 
tailed drawinKs,  which  were  not  furnished  until 
after  the  contract  was  made,  and  the  scale 
drawings  preceding  the  contract  were  too  in- 
definite to  enable  the  contractor  to  determine 
what  was  required.  In  figuring  the  contract 
price  $4,800  was  allowed  for  stairway  bajiis- 
trades,  and  $15,000  for  elevator  screens.  After 
the  contractor's  bid  wag  accepted  he  expressly 
refunvd  to  furnish  screens  and  balustrades  in 
conformity  with  a  sample  and  certain  photo* 
graphs,  and  wrote  the  architect  tliat,  if  the  val- 
ue of  the  work  required  was  greater  than  the 
amount  allowed,  the  contractor  would  demand 
the  excess  aa  an  extra,  to  which  no  reply  was 
made.  The  contract  provided  that  the  con- 
tractor should  be  bound  by  the  decision  of  the 
architect  as  to  all  matters  of  dispute  with  ref- 
erence to  the  construction  of  the  contract.  Held, 
that  the  contract  was  meaningless  in  so  far  as 
the  nature  of  the  balustrade  and  screen  work 
was  concerned,  and  that  the  contractor  was  en- 
titled to  recover  as  extras  the  difference  be- 
tween the  value  of  tbe  work  furnished  and  tbe 
amounts  allowed  In  the  bid. 

TEd,  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  Si  1072,  1075,  1076.] 

4:  Sahr— Intebfbetatior  or  Pabtikb. 

After  the  acceptance  of  a  bid  for  the  orna- 
mental iron  work  of  a  building,  and  at  tbe  time 
the  original  draft  of  the  contract  was  signed,  it 
appeared  that  the  contract  was  ambiguous  as  to 
certain  provisions,  whereupon  tbe  contractor 
wrote  a  letter  to  the  owner's  agent,  advising 
him  of  the  construction  which  the  contractor 
placed  on  the  contract.  The  owner  theronfter 
•igned  the  original  draft  of  tbe  contract,  and  re- 


turned one  copy  to  the  contractor  by  mail,  wlth^ 
out  further  reference  to  the  contractor's  letter. 
Held,  that  the  contractor  waa  entitied  to  as- 
sume that  his  construction  of  the  ambiguous 
provisions  had  l>een  assented  to. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.   11,  Contracts,  |  1076.] 

5.  SaIOE- FOBV    0»   CONTBACT— IiETTEBS. 

Where,  after  the  acceptance  of  a  contrac- 
tor's bid  for  certain  iron  work  on  a  building,  the 
contractor  wrote  a  letter  to  the  owner,  stating 
bia  eonatrnction  of  an  ambiguoua  provision  of 
the  contract,  which  tbe  owner  subsequentiy 
signed  without  further  reference  to  the  letter, 
such  letter  ahould  be  construed  aa  constituting 
a  part  of  the  contract 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  |  753.] 

6.  Same— ABCBrrBCTB— ABBriBATioii  —  Jubis- 

PICTIOK. 

Where  a  building  contract  provided  that 
all  disputes  concerning  the  construction  of  the 
contract,  etc.,  ahould  be  submitted  to  the  ardbi- 
tect,  and  that  his  award  should  be  conclusiv,e. 
an  award  which  was  arrived  at  bv  the  architect 
by  erroneously  considering  a  sample  of  material 
and  certain  photographs  as  part  of  the  con- 
tract, and  refusing  to  consider  a  letter  from  the 
contractor  to  the  owner  construing  an  ambigu- 
ous provision  of  the  contract,  was  wholly  void. 
TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11.  Contracts,  {  1343.] 

7.  Sahb— DEI.AT— Nbgi^ioence  or  Abohiteot. 

Where  a  contract  for  the  ornamental  iron 
work  of  a  building  contained  a  provision  for 
liquidated  damages  for  delay,  and  certain  of  the 
work  could  not  be  done  until  detailed  drawings 
were  furnished  by  the  architect,  the  contractor 
was  not  responsible  for  delay  caused  by  the 
architect'a  failure  to  furnish  such  drawings. 

[Ed.  Note,— For  casea  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  {  1378.] 

Carter,   J.,  dissenting. 

Error  to  Appellate  Conrt,  First  District 
Action  by  tbe  Snead  ft  Co.  Iron  Works 
against  the  Merchants'  Loan  ft  Trust  Com- 
pany. From  a  Judgment  of  the  Appellate 
Court  affirming  a  decree  dismissing  complain- 
ant's bill,  It  brings  error.  Reversed  and 
remanded. 

This  Is  a  writ  of  error  to  review  the 
Judgment  of  tbe  Appellate  Conrt  for  the 
First  District  affirming  the  decree  of  the 
circnit  court  of  Cook  county  dismissing  for 
want  of  equity  a  bill  for  mechanic's  lien 
filed  against  defendants  In  error's  testator. 
The  only  question  Involved  was  whether  any- 
thing, or  how  much,  was  due  to  complainant 
for  work  and  building  material  under  a  con- 
tract. The  bill  attacks  a  finding,  made  by 
the  architect  named  In  the  contract,  which 
defendants  In  error  regard  as  conclusive  of 
the  matters  in  controversy.  Tbe  cause,  upon 
the  bill,  answer,  and  replication,  was  referred 
to  a  master,  who  reported  against  tbe  com- 
plainant, and  the  trial  court,  overruling  com- 
plainant's exceptions,  entered  a  decree  ac- 
cordingly. The  Appellate  Court  affirmed  the 
decree,  and  plaintiff  in  error  sues  out  this 
writ 

In  1802  Marshall  Field  was  having  erected 
what  may  be  termed  the  "Wabash  Avenu* 
Annex"  to  his  retail  store  in  Chicago;  D. 
H.  Burnham  being  employed  as  architect  and 
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superintendent  Bids  were  requested  for  the 
ornamental  Iron  work,  and  the  plaintiff  in 
error  submitted  one  for  $88,643,  which  being 
the  lowest  bid  was  accepted.  The  next  low- 
est bid  was  $135,000.  This  ornamental  iron 
work  consisted  of  cast-iron  frames  for  doors, 
entrances,  and  show  windows,  cast-iron  ceil- 
ings, stairway  balustrades,  elevator  screen 
work,  etc.  William  R.  Snead,  general  mana- 
ger for  the  plaintiff  in  error  company,  signed 
the  contract  in  duplicate,  as  well  as  a  series 
of  scale  drawings  which  had  been  prepared 
by  the  architect,  showing  only  In  a  general 
way  the  design  and  character  of  the  Iron 
work.  It  appears  that  there  were  In  the 
architect's  office,  from  the  time  the  bids  were 
called  for  to  the  time  the  contracts  were 
signed,  certain  photographs  of  fine  ornamental 
iron  work  made  in  Europe  and  a  specimen 
of  grille  work  executed  by  WInslow  Bros. 
Company,  iron  workers  of  Chicago.  It  was 
controverted  as  to  whether  the  grille  work 
and  photographs  were  presented  to  Mr.  Snead 
before  he  signed  the  contract  He  insists 
that  he  first  saw  them  after  he  had  signed 
the  contract,  when  the  photographs  were  pre- 
sented to  him  for  signature,  and  he  refused 
to  sign  them.  Thereupon  some  further  dis- 
cussion arose  as  to  the  character  and  amount 
of  work  required  under  the  contract  Later, 
on  the  same  day,  Mr.  Snead  caused  to  be 
delivered  at  Mr.  Bumham's  office  the  follow- 
ing letter,  which  was  received  and  read  by 
Mr.  Perkins,  an  architect  and  Mr.  Burnham's 
superintendent  that  day  or  the  next  morn- 
ing: "Chicago,  111.,  Nov.  23/92.  D.  H.  Burn- 
ham,  Esqr.,  City— Dear  Sir:  Referring  to 
our  conversation  of  to-day  regarding  the 
character  of  the  elevator  screens  and  stair- 
way balustrades  for  the  Marshall  Field  build- 
ing, we  would  say,  that  for  the  stairway 
balustrades  we  have  allowed  the  total  sum 
of  forty-eight  hundred  dollars  ($4,800)  and  for 
the  elevator  screens  the  total  sum  of  fifteen 
thousand  dollars  ($15,000),  and  we  are  ready 
to  dispose  of  these  two  amounts  In  the  design 
in  such  a  manner  as  you  think  desirable.  We 
had  originally  estimated  for  the  elevator 
screens  a  total  of  10,873  sq.  ft  Should  you 
determine  to  have  the  screens  in  the  north 
elevators  in  base.,  first,  second,  third  and 
fourth  stories  of  stores  In  spaces  not  over 
doors,  it  will  make  an  addition  of  1,072  sq. 
ft,  which  we  understand  you  will  take  care 
of  by  a  change  in  the  character  of  the  ele- 
vator screen  designs.  We  have  estimated  a 
total  of  balustrade  of  060  lineal  feet.  We 
bring  these  amounts  before  you  to  bring 
about  a  clearer  understanding  between  us  of 
tie  value  of  the  work  we  are  to  execute.  We 
trust  that  your- understanding  is  in  accord- 
ance with  this,  and  that  we  can  proceed  on 
this  basis.  Tours  truly,  William  R.  Snead, 
Gen.  Mgr."  The  contract  was  dated  Novem- 
ber 22,  1802,  but  was  not  signed  by  com- 
plainant until  November  23d.  Mr.  Field  was 
not  present  when  complainant  signed  the  con- 
tract, but  the  document  was  mailed  to  him  on 


the  23d  and  signed  by  him  at  a  later  time 
Mr.  Field's  personal  attention,  it  seems,  was 
not  called  to  this  letter  until  the  work  was 
done.  After  he  signed  the  contract  one  of 
the  two  copies  was  by  Bnrnham  sent  to 
plaintiff  in  error  at  its  main  office  in  Louis- 
ville, Ky.,  and  received  by  it  November  28tb. 
Plaintiff  in  error  proceeded  to  furnish  the 
iron  work,  and  there  appears  to  be  no  ques- 
tion raised  but  that  it  was  generally  of  the 
character  and  description  contemplated  by 
the  architect;  the  controversy  being  not  as 
to  the  quality  of  the  work,  but  being  in  the 
main  as  to  the  refusal  of  the  extra  compen- 
sation claimed  by  the  contractor  and  as  to 
liquidated  damages  imposed  for  delay. 

The  material  parts  of  the  contract  on  the 
question  of  adjusting  differences  between  the 
owner  and  contractor  and  compensation  for 
extras  is  as  follows:  "That  the  contractor  ad- 
mits that  the  drawings  and  the  specifications 
are  sufficient  for  their  intended  purpose,  and 
covenants  and  agrees  to  follow  same,  and  to 
furnish  all  materials  of  the  quality  and  kind 
set  forth  in  the  q)eclflcations,  and  execute 
all  work  strictly  in  accordance  with  the 
drawings,  using  for  data  and  dimensions  the 
figures  marked  on  each  drawing  in  prefer- 
ence to  what  the  drawing  may  scale,  and  to 
be  governed  In  each  case  by  the  detail  draw- 
ing In  preference  to  what  the  general  draw- 
ing may  show  for  the  same  part  of  the 
work ;  to  make  the  work  shown  and  described 
thereby  a  perfect  and  finished  job  of  its  kbid; 
to  inform  itself  fully  as  to  the  construction 
and  finish  of  said  work,  and  to  In  no  case 
proceed  without  first  obtaining  from  the 
architect  directions  or  drawings  for  the 
proper  execution  of  the  work.  •  •  •  And 
the  contractor  hereby  expressly  waives  all 
claim  or  demand  to  any  allowance  for  extra 
work  or  materials  that  may  be  furnished, 
unless  In  each  case  such  extra  work  or  ma- 
erlals  shall  have  been  furnished  upon  a  writ- 
ten order  signed  by  the  architect  •  •  • 
That  in  case  the  parties  hereto  cannot  agree 
as  to  the  true  value  of  extra  or  deducted  work 
or  the  amount  of  extra  time,  or  in  case  they 
disagree  as  to  the  true  meaning  of  any  cove- 
nant or  agreement  herein,  the  decision  of  the 
architect  shall  In  each  case  be  final  and  bind- 
ing. •  •  •  Should  any  dispute  arise  re- 
specting the  true  construction  or  meaning  of 
the  drawings  or  specifications,  the  same  shall 
t>e  decided  by  the  architect  and  his  decision 
shall  be  final  and  conclusive."  The  contract 
provided  that  ail  work  by  which  other  con- 
tractors could  be  delayed  should  be  completed 
April  1,  1893,  and  that  on  failure  to  so  com- 
plete the  work,  the  contractor  should  be  as- 
sessed as  liquidated  damages  $150  per  day 
thereafter.  August  11,  1893,  appellant  pre- 
sented the  architect  its  final  bill,  under  the 
contract,  for  $133,825.60,  made  up  of  the 
contract  price,  $88,643,  and  various  extra 
Items,  amounting  to  $45,182.60.  From  the 
beginning  of  the  contract  until  It  was  com- 
pleted there  had  been  many  discussions  as  to 
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Its  construction  and  meanin;;.  Without  ques- 
tion, from  the  evidence,  the  cost  of  the  balus- 
trades and  the  elevator  screens,  as  made  In 
compliance  with  the  architect's  requirements, 
was  practically  three  times  the  aggregate  of 
the  sums,  to  wit,  $15,000  and  $4,800,  men- 
tioned In  the  letter  of  November  23,  1892, 
as  the  sums  which  were  to  cover  those  items. 
Various  conferences  were  held  between  rep- 
resentatives of  the  plaintiff  in  error  and 
Mr.  Bnmham,  the  architect,  or  some  one  In 
bis  office,  and  finally,  after  a  hearing  before 
Mr.  Bumham,  late  In  1893,  under  the  pro- 
visions of  the  contract  for  that  purpose,  he 
found  that  the  work  should  have  been  com- 
pleted by  plaintiff  In  error  on  April  1,  1893, 
and  was  completed  55  days  later.  He  allow- 
ed the  contractor  credit  for  29  days  on  ac- 
count of  strikes,  Sundays,  etc.,  and  charged 
It  for  the  main  delay  of  26  days  at  the  rate 
of  $150  a  day,  amounting  to  $3,900,  allowed 
the  full  contract  price  and  about  $2,000  for 
extras,  but  disallowed  the  balance  for  ex- 
tras, and  on  January  29,  1894,  issued  the  fol- 
lowing flnai  certificate  for  the  work,  which 
embodies  his  findings: 

$16,835.07. 

D.   H.  Burnham,   Architect,  The  Rookery. 
Chicago,  January  29,  1894. 
To  Marshall  Field : 

Snead  &  Co.  Iron  Works,  contractor  for  orna- 
mental iron  for  your  building,  located  N.  W. 
oor.  of  Washington  street  and  Wabaah  ave.,  is 
entitled  to  the  sum  of  sixteen  thousand,  eight 
hundred  and  thirty-five  and  07/100  dollars. 

Original  contract  price $  88.643  00 

Contemplated  work  contracted  for 

since,    extras ; 45,182  69 

$133,825  69 
Deductions  46,900  62 

Total  claim  being $86,835  07 

On  account  of  above  I  issued— 
Feb.  15,  1893,  certificate 

No.  7  for $  7,500  00 

Mar.  17, 1893,  certificate 

No.  11  for 6,000  00 

Apr.  18, 1893,  certificate 

No.  18  for 20,000  00 

May  13, 1803,  certificate 

No.  30  for 12,500  00 

May  27.  1893,  certificate 

No.  35  for 15,000  00 

June  19. 1893,  certificate 

No.  41  for 5,000  00 

July  5,  1893,  certificate 

No.  47  for...? 5,000  00 

This  present  certificate 

No.  98  is  for 16,835  07 

Final    .$86,835  07 

D.  H.  Bamham. 

It  Is  to  be  observed  that  this  award,  on 
its  face,  is  an  entirety,  and  the  deductions 
are  charged  in  a  gross  sum.  This  certificate 
was  presented  to  the  manager  of  Marshall 
Field  &  Co.,  Field  himself  being  out  of  the 
city,  and  the  balance  shown  thereon  paid 
and  accepted  by  the  plaintiff  in  error;  Its 
repreeentatlve,  Mr.  Trowbridge,  saying  at 
that  time  to  Field's  representative,  Mr.  Self- 
ridge,  "Xou  know  we  have  other  claims  be- 


yond the  amount  there  called  for,"  the  reply 
l>eing,  "Yes;  I  know  there  is  a  matter  still 
In  abeyance." 

The  master  took  testimony  bearing  on  the 
merits  of  the  plaintiff  in  error's  claims  irre- 
spective of  the  architect's  award,  and  also 
testimony  to  enable  him  to  determine  whether 
that  award  was  a  final  settlement  of  the  con- 
troversy, and  found  that  the  decision  of  Mr. 
Burnham  was  a  bar  to  the  relief  sought,  and 
the  circuit  and  appellate  courts  concur  in 
this  finding.  Pending  the  litigation  Marshall 
Field  departed  this  life,  and  the  cause  pro- 
ceeds against  bis  executors. 

Harry  J.  Dunbaugh,  for  plaintiff  In  error. 
Holt,  Wheeler  ft  Sldley,  for  defendant  in  er- 
ror. 

SCOTT,  C.  J.  (after  stating  the  facts). 
The  transcript  of  the  record  in  this  cause 
contains  1,881  i>ages.  The  printed  abstract 
filed  by  plaintiff  in  error  contains  529  pages. 
Defendants  in  error  complain  of  the  abstract 
as  being  incomplete  and  misleading,  but,  as 
they  have  not  filed  a  further  abstract,  the 
one  on  file  will  be  taken  by  us  "to  be  accurate 
and  sufficient  for  a  full  understanding  of  the 
questions  presented  for  decision."  Rule  14 
of  the  rules  of  practice  of  this  court. 

The  principal  controversy  is  over  a  claim 
presented  by  plaintiff  In  error  for  work  which 
it  deems  to  be  extra  work  performed  upon 
the  elevator  screens  and  stairway  balustrades 
In  the  annex  to  the  Marshall  Field  Building 
In  Chicago,  which  is  used  as  a  retail  store. 
The  document  originally  signed  by  the  plain- 
tiff in  error  provided  that  the  work  should  be 
executed  "according  to  drawings  and  specifi- 
cations prepared  by  D.  H.  Burnham,  •  •  • 
signed  by  contractor  hereto  and  made  a  part 
hereof."  Those  drawings  are  referred  to  as 
scale  drawings,  and  were  used  as  a  basis  for 
the  bid.  They  were  drawn  upon  the  scale 
of  one-half  Inch  to  the  foot,  and  showed  the 
outline  of  designs  for  screens  and  balustrades 
for  the  first  story  only,  and  showed  that 
there  were  to  be  at  certain  indicated  points 
ornamental  features,  such  as  leaf  work,  but 
did  not  show  the  character,  quality,  or  ex- 
tent of  such  work,  and  the  speciflcations  did 
not  help  the  drawings  In  this  respect  At 
and  before  the  time  of  the  signing  of  the  con- 
tract as  originally  drafted  there  were  in  the 
ofilce  of  Burnham,  the  architect,  photographs 
of  elaborate  ornamental  iron  work  that  had 
been  executed  in  Europe,  also  a  sample  sec- 
tion of  highly  ornamental  iron  grille  work. 
Mr.  Perkins,  superintendent  for  Burnham, 
acted  as  the  agent  of  Field  in  negotiating 
with  plaintiff  in  error  a  contract  after  the 
bid  had  been  accepted.  These  negotiations 
extended  over  several  days,  and  the  con- 
tract as  originally  drafted  covers  nine  pages 
in  the  printed  abstract  After  plaintiff  in 
error,  by  William  R.  Snead,  its  general  man- 
ager, bad  signed  It  and  had  signed  the  draw- 
ings and  specifications,  Perkins  presented 
to  Snead  certain  of  the  pbotographa,  and 
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asked  that  be  sign  the  photographs  as  Il- 
lustrative of  the  ornamental  Iron  work  that 
was  to  be  done  on  the  balustrades  and  ele- 
vator screens.  The  general  manager  refused 
to  do  this.  It  Is  contended  that  plalntiC  In 
error,  by  Its  agents,  bad,  prior  to  the  time  It 
made  Its  bid,  hispected  the  photographs  and 
tue  grille  with  the  imderstanding  that  they 
were  of  the  same  general  character  as  the 
ornamental  work  which  the  successful  bidder 
would  be  required  to  do  on  the  screens  and 
balustrades.  As  to  whether  or  not  this 
statement  Is  true,  the  evidence  is  conflict- 
ing, but  the  contentioa  of  plaintifT  In  error 
in  that  respect  finds  substantial  support  In 
the  fact  that  the  work  which  the  architect 
finally  required  it  to  do  was  much  less  ex- 
pensive and  less  elaborate  than  that  shown 
by  the  grille  and  photographs  In  question. 
It  Ifl  entirely  manifest,  moreover,  that  when 
the  photographs  were  presented  to  Snead  to 
be  signed  by  him  for  the  puriMse  of  identi- 
fication, as  showing  the  character  of  the  work 
required,  he  (Snead)  said  he  did  not  bid  on 
elaborate  work  like  that,  and  that.  If  the 
architect  required  work  of  that  kind,  he 
<Snead)  would  have  nothing  to  do  with  it. 
These  photographs  showed  iron  work  orna- 
mented with  garlands  of  fruit  and  figures  of 
cherubs.  When  Snead  first  refused  to  sign, 
Perkins  said  the  "fmlt  and  babies"  could  be 
eliminated,  but  Snead  protested  that  the 
work  would  then  be  more  elaborate  than 
that  which  he  had  understood  would  be  re- 
quired. 

With  the  negotiations  in  this  state,  Snead, 
having,  for  his  company,  signed  the  contract 
as  originally  drafted  and  having  signed  the 
drawings  and  specifications  and  having  re- 
fused to  sign  the  photographs,  left  Burnham's 
office  and  went  to  luncheon  with  Perkins. 
After  they  left  the  office  negotiations  con- 
tinued between  them.  Snead  stated  to  Per- 
kins the  amount  that  he  had  figured  In  the 
bid  to  cover  the  balustrades  and  elevator 
screens',  as  he  understood  they  were  to  be 
constructed  in  accordance  with  the  scale 
drawings,  and  said,  in  substance,  that,  if 
balustrades  and  elevator  screens  were  to  be 
required  that  could  not  be  furnished  at  those 
figures,  he  did  not  desire  to  enter  into  the 
contract.  They  separated  without  coming 
to  any  agreement,  and  on  the  same  day  Snead 
wrote  to  Perkins,  and  on  that  day  or  the  next 
morning  Perkins  received,  the  letter  which 
Is  set  out  In  the  foregoing  statement 

Shortly  after  the  original  draft  of  the 
contract  had  been  signed  by  Field  plaintiff 
In  error  entered  upon  the  performance  of 
the  contract  and  furnished  the  balustrades 
and  elevator  screens  In  accordance  with  full- 
sized  detail  drawings  thereafter  furnished 
him  by  Bumham,  protesting,  from  time  to 
time,  however,  that  the  character  of  the  work 
was  more  elaborate  than  the  contract  con- 
templated, and  that  it  was  not  covered  by 
the  contract,  and  for  that  reason  should  be 
regarded  as  extra  work.     Xhe  ornamental 


features  consisted  of  leares,  buds,  f^ts, 
vines,  and  ^'arlous  artistic  figtires  wblcb 
were  not  Indicated  by  the  scale  drawings, 
and  some  of  which  necessitated  expert  hand 
work  by  skilled  iron  workers.  It  is  plain 
that  the  scale  drawings  were  too  Indefinite 
to  enable  the  contractor  to  determine  what 
was  required,  and  that  the  contract  as  or- 
iginally drawn  was  In  that  respect  ambiguous 
and  uncertain.  Had  the  photographs  or 
specimen  of  grille  work  been  made  a  part  of 
the  contract,  by  reference  or  otherwise,  the 
ambiguity  would  have  been  removed,  or,  if 
the  letter  of  November  23d  is  to  be  regarded 
as  a  part  of  the  contract,  then,  for  the  pur- 
pose of  this  litigation,  the  ambiguity  is  like- 
wise removed,  because  in  that  event  the  value 
of  the  stairway  balustrades  and  the  elevator 
screens  as  they  were  made  and  placed  in  the 
building  by  plaintiff  in  error.  In  so  far  as 
they  exceed  In  value  the  amounts  stated  In 
that  letter  as  being  the  value  of  that  work  as 
contemplated  by  the  bid.  Is  recoverable  by 
plaintiff  In  error  from  defendants  in  error, 
on  the  theory  that  the  amount  of  that  excess 
Is  the  value  of  extra  work  on  the  screens  and 
balustrades. 

Defendants  In  error  first  contend  that  the 
grille  and  photographs  should  be  considered 
for  the  purpose  of  enabling  the  court  to  un- 
derstand what  the  parties  wrote  In  the  con- 
tract, as  they  understood  It  at  the  time.  This 
cannot  be,  as  It  is  evident  that  plaintiff  in 
error  never  consented  that  the  photographs 
or  grille  were  Illustrative  of  the  work  that 
was  to  be  furnished  or  had  any  connection 
therewith,  and  such  consent  was  a  necessary 
preliminary  to  their  being  so  regarded. 

Defendants  in  error  also  ai-gue  that  it  is  al- 
most impossible  to  make  the  scale  drawings 
and  specifications  show  the  details  of  the- 
work  or  even  indicate  fully  its  character  and 
value,  but  that  they  always  need  to  be,  and 
are,  supplemented,  and  that  they  may  be  sup- 
plemented by  enlarged  sketches  on  the  margin, 
of  the  scale  drawings,  or  by  reference  to 
known  and  existing  specimens  of  similar 
work,  or  by  reference  to  photographs  of  such 
work.  This  reasoning  Is  sound,  but,  where 
specimens  or  photographs  are  relied  upon  to 
supplement  the  scale  drawings,  they  should 
be  Identified  as  a  part  of  the  contract  or  as 
Illustrative  thereof,  so  that  there  could  be  no 
question  that  they  were  used  to  supplement 
the  scale  drawings.  In  this  case  there  was 
no  such  marginal  sketch,  and  no  such  speci- 
men or  photograph  was  so  Identified.  In  this 
condition  of  the  record  It  Is  contended  that 
the  scale  drawings  may  be  supplemented  by 
"the  general  standing  of  the  architect  and  the 
usual  character  of  his  work,  the  richness  or 
simplicity  of  the  building  in  general  and  the 
purposes  for  which  It  is  designed."  If  the- 
argument  last  mentioned  Is  entitled  to  any 
consideration  at  all,  It  may  be  observed  that 
In  this  case  detail  drawings  were  furnished 
after  the  contract  was  entered  Into,  from 
which  plaintiff  In  error  was  able  to  ascertain^ 
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wltbont  any  difficulty  tvhatever,  precisely 
what  the  architect  wanted.  There  is  no  legal 
reason  why  such  detail  drawings  should  not 
have  accompanied  the  contract  in  the  first  in- 
stance and  made  it  certain,  without  leaving 
the  parties  to  determine  their  rights  by  so 
doubtful  a  measure  as  that  afforded  by  the 
general  standing  of  the  architect  and  the 
usual  character  of  his  work,  or  by'  the  rich- 
ness or  simplicity  of  the  building  In  general 
and  the  purposes  for  which  it  was  designed. 

It  Is  contended  by  the  defendants  In  error 
that  the  s^ale  drawings  themselves  are  not 
definite  and  certain,  and  that  under  the  con- 
tract the  architect  has  the  power  to  deter- 
mine the  true  construction  and  meaning  there- 
of; and,  further,  that  the  architect  did  de- 
termine the  meaning  of  the  scale  drawings 
and  furnished  the  detail  drawings  In  accord- 
ance with  such  determination,  and  tbat  the 
ambiguity  in  the  contract  Is  thereby  cured. 
In  that  view  of  the  matter  the  contract  was 
not  only  ambiguous,  but  it  was  blank  and 
meant  nothing  so  far  as  It  was  evidenced  by 
the  scale  drawings.  The  difficulty  about  this 
contention  is  that,  with  the  scale  drawings  in 
the  condition  they  were  when  the  original 
draft  of  the  contract  was  signed  by  Snead, 
no  one  could  tell  what  was  required,  and,  If 
that  was  to  be  ascertained  some  months  later 
by  the  architect,  and  he  had  the  power  to  re- 
quire screens  and  balustrades  tbat  would  be 
of  the  value  of  $20,000,  or  that  might  exceed 
$,"50,000  In  value,  without  any  Increase  or  de- 
crease In  the  contract  price  for  all  the  Iron 
work,  which  was  $88,643,  there  was  no  meet- 
ing of  the  minds  of  the  parties  and  the  con- 
tract was  void  for  that  reason. 

When  Bumham  acted  as  arbitrator,  he  de- 
termined, as  he  testifies,  that  the  photographs 
and  grille  were  a  part  of  the  contract  and 
so  considered  them,  and  determined  that  the 
letter  of  November  23d  was  not  a  part  of  the 
contract  and  refused  to  consider  It  Counsel 
for  defendants  In  error  say  that  the  testimony 
of  Bumham  In  this  respect  resulted  from  the 
fact  that  certain  words  were  put  Into  his 
mouth  by  cross-examining  counsel.  From 
Bumham's  testimony,  as  set  out  In  the  ab- 
stract, we  are  of  the  opinion  that  he  was  not 
misled  by  the  cruiiti-examiner,  and  that  he 
understood  the  significance  of  the  language 
used  when  he  said:  "I  considered  that  the 
photographs  and  the  scale  drawings  and  the 
specifications,  as  well  as  the  grille,  •  •  • 
were  part  and  parcel  of  Snead  &  Co.'s  under- 
taking. •  •  •  I  did  not  consider  the  letter 
to  be  a  part  of  the  contract."  For  reasons 
already  pointed  out,  the  architect,  when  act- 
ing In  his  capacity  as  arbitrator,  was  mistak- 
en in  concluding  that  the  photographs  and  the 
grille  work  were  any  part  of  the  contract. 

At  the  time  of  the  signing  of  the  original 
draft  of  the  contract  it  became  evident  that 
its  ambiguous  and  uncertain  provisions  were 
differently  Interpreted  by  plaintiff  In  error 
and  Field's  agent  and.  following  a  discus- 
sion between  them,  plaintiff  In  error  wrote 
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the  letter  of  November  23d,  advising  the 
agent  which  was  notice  to  Field,  of  the  con- 
struction which  plaintiff  In  error  placed  upon 
the  contract  as  originally  drafted.  Field 
signed  the  original  draft  and  one  copy  of  It 
was  returned  to  plaintiff  in  error  through  the 
mail  by  the  architect  without  anything  fur- 
ther being  said  to  the  Snead  company  in  ref- 
erence to  its  letter  or  the  meaning  of  the  con- 
tract as  originally  drawn.  Under  these  cir- 
cumstances, in  view  of  the  ambiguity  and  un- 
certainty of  the  contract  plaintiff  in  error 
had  the  right  to  assume  that  its  construction 
thereof  had  been  assented  to.  "The  true 
principle  of  sound  ethics  Is  to  give  the  con- 
tract the  senre  in  which  the  person  making 
the  promise  believed  the  other  party  to  have 
accepted  it  If  he,  in  fact  did  so  understand 
and  accept  It"  Wells  v.  Carpenter,  65  111. 
447.  "Where  the  contract  is.  In  fact  under- 
stood by  one  of  the  parties  In  a  certain  sense, 
and  the  other  party  knows  that  he  so  under- 
stands it,  then  the  undertaking  is  to  be  taken 
in  that  sense,  provided  this  can  be  done  with- 
out making  a  new  contract  for  the  parties." 
Street  v.  Chicago  Wharfing  Co.,  15T  111.  605, 
41  N.  E.  1108. 

We  conclude,  therefore,  tbat  the  letter  of 
November  23d  must  be  regarded  as  part  of  the 
contract  in  so  far  as  It  gives  meaning  to  the 
original  draft  of  the  contract  in  reference  to 
the  value  of  the  stairway  balustrades  and 
elevator  screens  that  were  to  be  furnished 
and  put  In  place  by  the  plaintiff  in  error. 

It  Is  argued  that  under  provisions  of  the 
contract  set  out  in  the  foregoing  statement 
the  architect's  award  Is  conclusive.  It  Is 
manifest  that  the  architect  in  making  his 
award,  exceeded  his  Jurisdiction  by  regarding 
that  as  a  part  of  the  contract  which  was  not 
a  part  of  the  contract  and  in  giving  Field  the 
benefit  thereof,  and  that  he  excluded  from 
consideration,  as  not  being  a  part  of  the  con- 
tract, that  which  should  have  been  regarded 
and  treated  as  a  part  thereof.  In  other 
words  the  rights  of  the  parties  which  he  at- 
tempted to  adjudicate  were  not  the  rights 
which  were  submitted  to  him  for  arbitra- 
tion. His  finding  was  in  reference,  in  part 
to  matters  not  submitted  to  him  and  disre- 
garded other  matters  which  were  submitted 
to  him.  He  departed  from  the  authority  con- 
ferred upon  him  by  the  contract,  and  his 
award  being  an  entirety,  is  therefore  not  bind- 
ing and  is  wholly  Ineffectual.  Tucker  v.  Page, 
6»  111.  179;  Sherfy  v.  Graham,  72  III.  158; 
Alfred  v.  Kankakee  &  Southwestern  Railroad 
Co.,  92  III.  609;  De  Groot  y.  United  States, 
5  Wall.  (U.  S.)  419, 18  I*  Ed.  700;  Sklpworth 
V.  Sklpworth,  9  Beav.  135;  Thrasher  v. 
Haynes,  2  N.  H.  429;  Chase  v.  Strain,  15 
N.  H.  5.35. 

After  the  contract  had  been  completed,  and 
before  the  final  certificate  was  Issued,  plain- 
tiff In  error,  through  Udolpho  Snead,  Its  pres- 
ident and  W.  U.  Snead,  its  general  manager, 
sought  to  adjust  the  matter  personally  with 
Mr.  Field,  and  defendants  in  error,  summarlz- 
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log  the  remit  of  tbe  attempted  negotiatloos 
with  Mr.  Field,  itate  that  Mr.  Field  utd  tbat 
"be  knew  nothing  abont  it,  and  that  the  whole 
matter  was  in  the  hands  of  Bnmham."  When 
the  architect  was  considering  the  rights  and 
dalms  of  the  parties,  his  superintendent, 
Perkins,  acting  for  Field,  made  a  claim 
against  plaintiff  in  error  for  delay  in  the  com- 
pletion of  the  woi^.  Tbe  contract  provided 
that  delay  occasioned  by  certain  matters 
should  not  be  considered,  and  several  days  were 
deducted  from  tbe  delay  on  account  of  those 
matters,  and  plaintiff  in  error  contended  that 
the  remainder  of  tbe  delay  was  occasioned  by 
the  failure  of  Burnham  to  furnish  the  de- 
tail drawings  at  the  proper  time.  The  evi- 
dence strongly  tends  to  show  that  this  was  the 
case.  It  became,  then,  a  question  whether 
Burnham  or  plaintiff  In  error  was  responsible 
for  the  delay.  If  Burnham  was  so  reeponsl- 
ble,  the  delay  was  the  delay  of  Field,  and 
plaintiff  in  error  would  not  be  liable  for  dam- 
ages by  reason  thereof.  Burnham  proceeded 
to  determine  this  question  with  Perkins,  bis 
superintendent,  seeking  to  show  that  the  fault 
was  not  Bumham's.  Perkins  was  successful. 
The  decision  was  adverse  to  the  Snead  com- 
pany. 

Plaintiff  in  error  nnsuccessfuily  sought  a 
decree  for  several  smaller  amounts,  which  are 
referred  to  in  the  litigation  as  "minor  dis- 
allowances." We  have  examined  the  evi- 
dence pertaining  to  these.  At  least  one  of 
them  was  not  a  proper  charge  against  Mt. 
Field  in  any  event.  As  to  some  of  them  plain- 
tiff In  error  did  not  properly  preserve  its 
right  with  reference  to  tbe  adverse  action  of 
the  master,  and  the  others  are  without  merit 

The  Judgment  of  the  Appellate  Court  and 
the  decree  of  the  circuit  court  will  be  revers- 
ed, and  the  cause  will  be  remanded,  with 
directions  to  the  circuit  court  to  sustain  the 
exceptions  to  the  master's  report  which,  when 
filed  originally  as  objections,  were  numt>ered, 
respectively,  3,  24,  2G,  27,  28,  29.  35,  37,  38,  41, 
and  42,  being  the  exceptions  questioning  the 
finding  of  the  master  in  reference  to  tbe  ele- 
vator screens  and  stairway  balustrades  in 
reference  to  the  delay,  and  in  reference  to  tbe 
conclusive  character  of  tbe  architect's  find- 
ings. Tbe  circuit  court  Is  further  directed 
to  disregard  entirely  tbe  award  of  the  archi- 
tect in  reference  to  tbe  elevator  screens  and 
the  stairway  balustrades  and  the  damages 
occasioned  by  delay,  and  to  ascertain  tbe  val- 
ue of  the  stairway  balustrades  as  placed  in 
tbe  building  by  plaintiff  in  error,  and.  If  that 
value  exceeds  tbe  sum  of  $4,800,  to  award, 
by  final  decree,  the  excess  to  plaintiff  in  error 
as  a  sum  due  and  unpaid,  and  to  ascertain 
the  value  of  the  elevator  screens  as  placed 
in  the  building  by  plaintiff  in  error,  and.  If 
that  value  exceeds  the  sum  of  $15,000,  to  award, 
by  said  final  decree,  the  excess  to  plaintiff 
in  error  as  a  further  sum  due  and  unpaid,  and 
to  ascertain  whether  any  sum  is  chargeable 
against  plaintiff  in  error,  under  the  contract, 
for  delay,  and,  U  not,  to  award  to  plaintiff 


in  error,  by  said  final  decree,  the  farther  som 
of  $3,900  as  money  due  and  unpaid,  but.  If  It 
be  foimd  that  some  amount  is  charge&blo 
for  damages  on  account  of  delay,  to  ascertain 
the  amount,  and,  if  that  amount  is  less  than 
$3,900,  to  award  to  tbe  plaintiff  in  error,  ij 
said  final  decree,  the  amount  of  such  defldoir 
cy  as  a  further  sum  due  and  unpaid,  bat,  it 
the  court  should  determine  that  the  amount 
of  damages  occasioned  by  delay  exceeds  the 
•urn  of  $3,900,  then  such  excess  may  be  de- 
ducted from  any  allowances  made  by  the 
court  on  account  of  the  stairway  balustrades 
and  the  elevator  screens.  Proof  already  tak- 
en, so  far  as  material,  shall  be  considered  by 
tbe  court,  and  by  the  master  if  there  be  a  re- 
reference,  and  such  proof  shall  not  be  retaken, 
but  the  circuit  court  may.  if  Justice  requires, 
permit  the  taking  of  further  evidence,  by  ei- 
ther party,  material  to  the  questions  to  be 
determined  by  the  circuit  court  In  following 
the  directions  by  this  opinion  given. 
Reversed  and  remanded,  with  directlona. 

GARTER,  J.,  dissenting. 


(225  ni.   647.) 

CHRISTY  et  aL  r.  CHRISTT.* 
(Supreme  Court  of   Illinois.     Feb.   21,   1907.1 

1.  BiXECUTOBS     AND     ADUINIBTBATOBa— NCOU- 
OKNCB  OV  ADlinNIBTRA.10B— LiABiLrrr. 

Where  an  administrator  was  lackins  in  dil- 
igence in  obtaininK  a  proper  price  for  assets 
of  tbe  estate  sold  b;  him,  he  is  liable  to  the 
heirs  for  the  difference  l>et\veen  the  price  ob- 
tained and  tbe  fair  market  value. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  22,  Executors  and  Administrators,  {{  i!38- 
646%.l 

2.  Same— BviDBNCE. 

On  an  Issue  as  to  whether  an  administra- 
tor had  received  a  proiier  price  for  shares  of 
stock  belonKJDK  to  the  eFtate  and  sold  by  bim, 
it  appeared  that  shortly  before  the  sale  the 
stock  had  been  selling  on  tbe  market  for  al>out 
$2.')0  per  share,  the  corporation  paying  an  8 
per  cent,  dividend,  but  that  rival  corporations 
began  competing  for  the  stock,  and  that  the 
administrator  sold  tbe  shares  for  $C0O  per 
share,  and  also  sold  some  that  belonged  to  him 
individually  for  the  same  price.  Held,  that 
though  some  of  tbe  heirs  obtained  $1,000  per 
share  for  stock  held  by  them  and  other  shares 
were  sold  for  as  much  as  $1,500,  It  appearing 
that  different  prices  were  paid  even  on  the 
same  day.  In  the  absence  of  any  fraud  or  bad 
faitli,  the  administrator  could  not  be  held  lia- 
ble on  the  ground  that  he  had  not  obtained  a 
proper  price. 

fEId.  Note. — For  cases  In  point,  see  Cent.  Die, 
vol.  22,  Executors  and  Administrators,  H  63S- 
646%.] 

Appeal  from  Appelate  Court,  Third  Dto* 
trict 

Elxceptions  by  tbe  heirs  of  Julia  A.  Christy, 
deceased,  to  the  offlclal  report  of  A.  W.  Chris- 
ty, as  administrator.  From  a  Judgment  of 
the  Appellate  Court  affirming  a  Judgment 
overruling  the  exceptions,  James  A.  Christy 
and  others  appeal.    Affirmed. 

WUIlam  O.  Busby,  Russell  Eneisley,  ana 
Henry  T.  Ralney,  for  appellantib    F.  W, '. 
••••  nets  at  and  ot  e«a«w 
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mann,  D.  N.  Elerby,  and  H.  P.  Koble,  for  ap- 
pellee. 

WIUCIN,  3.  Jnlla  A.  Cbrlsty  died  In 
Green  county,  this  state,  about  1894,  leaving, 
among  other  assets,  71  shares  of  stock  In  the 
Wiggins  Ferry  Company.^  These  shares  were 
sold  by  her  administrator,  the  appellee,  A.  W. 
Christy,  without  an  order  of  the  county  court, 
for  $600  per  share,  In  April,  1902.  Excep- 
tions were  filed  by  several  of  the  heirs  to  that 
portion  of  the  administrator's  final  report 
showing  the  sale  of  said  stock,  but  the  county 
court  overruled  the  exceptions  and  approved 
the  report.  On  appeal  to  the  circuit  court 
the  findings  of  the  county  court  were  sustain- 
ed and  the  exceptions  again  overruled.  The 
Appellate  C!ourt  for  the  Third  District  affirm- 
ed tbe  findings  and  Judgment  of  the  circuit 
conrt,  and  two  of  the  heirs  of  deceased  have 
brongbt  that  Judgment  to  this  court  for  re- 
view. 

On  May  8,  1902,  the  aiiminlstrator  filed  his 
report  of  sale  in  the  county  court,  and  objec- 
tlonR  were  then  filed  thereto.  On  that  hear- 
ing the  following  stipulation  was  entered  Into 
by  counsel  for  the  respective  parties:  "It  is 
stipulated  as  follows:  That  the  exceptions  to 
the  report  of  sale  of  Wiggins  Ferry  stock 
shall  be  withdrawn  and  that  the  report  of 
sale  be  approved  and  the  money  realized 
therefrom  be  now  distributed  to  the  parties 
entitled  thereto,  and  that  the  administrator 
proceed  at  once  with  tbe  final  settlement  of 
said  estate.  It  Is,  however,  agreed  that  on 
final  settlement  of  said  estate  any  heir  may 
raise  the  question  as  to  the  sufficiency  of  the 
price  obtained  for  said  stock,  the  diligence  of 
the  administrator  In  the  matter  of  said  sale, 
and  whether  In  said  matter  the  administrator 
has  committed  waste  or  is  guilty  of  a  devas- 
tavit" This  first  report  of  sale  was  never 
acted  upon  by  the  court,  and  on  December  5, 
1903,  an  amended  report  was  filed,  to  which 
objections  were  again  made.  No  stipulation 
seems  to  have  been  entered  Into  concerning 
this  last  report,  but  the  matter  was  heard 
upon  the  report  and  objections  thereto.  It  is 
manifest  however,  that  the  sole  question  de- 
termined at  that  time  was  the  sufficiency  of 
the  price  obtained  for  the  stock,  the  diligence 
of  the  administrator  in  making  the  sale,  and 
whether  he  was  guilty  of  a  devastavit  There 
does  not  appear  to  have  been  any  question 
raised  as  to  tbe  character  of  the  title  to  the 
stock  taken  by  the  purchaser,  but  it  seems  to 
have  been  conceded  that  he  took  a  good  and 
sofficient  title  thereto,  notwithstanding  the 
fact  that  the  administrator  did  not  obtain  an 
order  of  the  court  to  sell  the  same.  In  this 
court  the  only  questions  argued  are  as  to  the 
amount  received  and  the  diligence  of  tbe 
administrator  in  making  the  sale. 

On  page  28  of  their  brief,  counsel  for  ap- 
pellants say:  "In  this  state  It  has  never  been 
definitely  determined  since  1872,  when  our 
statute  giving  power  to  sell  at  private  sale 
under  order  of  court  was  enacted,  what  effect 


a  sale  without  an  order  has  with  reference  to 
the  transfer  of  title  to  the  property.  We  are 
inclined  to  think,  however,  that  unless  fraud 
Is  shown  it  would  be  impossible  for  the  heirs 
to  follow  the  property  into  the  hands  of  the 
purchaser."  We  have  searched  the  record 
carefully  for  an  assignment  of  error  question- 
ing the  character  of  the  title  vested  In  the 
purchaser,  and  find  none  which  can  be  said 
to  fairly  raise  that  question.  We  therefore 
conclude  that  the  question  as  to  the  legality 
of  the  sale  as  between  the  purchaser  an'l 
heirs  Is  not  before  us,  either  upon  proposi- 
tions of  law  submitted  or  otherwise;  and 
hence  the  matters  for  our  consideration  are 
the  fairness  of  the  price  received,  the  dili- 
gence of  the  administrator  In  making  the 
sale,  and  whether  he  committed  waste  or  was 
guilty  of  a  devastavit  In  the  sale  of  said 
shares  of  stock.  If  be  was,  he  Is  liable  to 
the  heirs  for  the  difference  between  the  price 
obtained  and  the  fair  market  value.  In  the 
performance  of  bis  dnties  an  administrator 
mu6t  act  with  the  highest  degree  of  fidelity 
and  with  the  ntmost  good  faith,  but  he  Is 
held  to  the  exercise  of  only  that  degree  of 
skill  and  diligence  which  an  ordinarily  pru- 
dent man  bestows  on  bis  own  similar  private 
affairs.  Nothing  more  can  be  required  of 
him,  and.  If  bis  acts  will  stand  the  test  of 
that  rule,  he  cannot  be  held  liable  for  any 
loss  that  may  be  sustained  by  the  estate  of 
his  intestate.  11  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  904;  Estate  of  Corrlngton,  124  111. 
363,  16  N.  E.  252. 

The  evidence  here  shows  that  the  Wiggins 
Ferry  Company  was  at  the  time  a  corporation, 
doing  a  ferry  business  across  the  Mississippi 
river  at  the  city  of  St  Louis.  Its  stock  had 
shortly  prior  to  this  sale  been  selling  on  the 
market  for  about  $250  per  share,  and  the 
company  had  been  paying  a  dividend  of  about 
8  per  cent  In  April,  1902,  two  rival  cor- 
porations sought  to  buy  up  a  majority  of  the 
stock  for  the  purpose  of  controlling  the  cor 
poratlon  and  Its  operation.  The  price  rapidly 
increased  under  this  competition  and  for  n 
time  ranged  all  the  way  from  $500  to  $1,50^ 
per  share.  Appellee,  the  administrator,  wa!< 
one  of  the  first  holders  of  stock  approached 
by  one  of  the  rival  companies  to  make  a  sale, 
and  after  some  negotiation  be  sold  the  shares 
In  question  at  $600  per  share.  He  not  only 
sold  the  stock  of  the  estate  which  he  held  as 
administrator  and  In  which  be  had  a  one- 
fifth  Interest  as  heir,  but  also  sold  stock 
belonging  wholly  to  blm,  individually,  at  the 
same  price.  While  it  is  true  that  some  of 
the  heirs  obtained  $1,000  per  share  for  stock 
held  by  them  and  other  shares  were  sold  for 
as  much  as  $1,500  per  share,  yet  the  record 
shows  that  different  prices  were  paid  even  on 
the  same  day,  varying  very  materially  In 
amount 

We  do  not  understand  the  fidelity  or  good 
faith  of  appellee  in  making  the  sale  Is  ques- 
tioned. There  Is  nothing  whatever  to  show 
or  tending  to  show  that  be  acted  fraudulently 
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or  colluslvelr.  The  claim  Ib  that  he  might 
have  obtained  a  higher  price  by  the  exercise 
of  greater  diligence.  From  what  has  been 
said  It  will  be  seen  that  $S00  per  share  was 
a  purely  flctltlons  price.  The  evidence  abun- 
dantly shows  that  the  market  was  In  the  most 
critical  state  of  fluctnatlon.  Every  one  must 
have  realized  that  the  moment  the  rivalry 
between  the  two  companies  ceased  the  price 
would  drop  back  to  about  the  former  value. 
No  one  will  claim  on  the  evidence  In  this  rec- 
ord thzt  the  stock,  at  the  time  the  adminis- 
trator sold,  bad  a  fixed  and  fair  market  value 
of  even  $600  per  share.  True,  he  might  have 
obtahied  a  greater  price  by  delaying  the  sale, 
but  It  Is  also  true  that  by  so  doing  he  might 
have  been  compelled  to  sell  for  a  much  less 
price  than  be  realized.  He  bad  no  reliable 
means  of  knowing  how  k>ng  the  competltioa 
which  had  Inflated  the  price  would  continue, 
and  to  hold  him  responsible  for  a  mistake  in 
judgment  on  that  question  would  be  most  in- 
equitable and  unjust  As  a  matter  of  fact, 
the  fictitious  price  only  continued  for  a  short 
time,  and.  If  he  had  refused  the  offer  of  $600 
per  share  and  the  price  had  dropped  back  to 
$250,  these  heirs  would  in  all  probability 
have  insisted  upon  his  liability  for  the  differ- 
ence between  the  real  market  value  and  that 
which  he  could  have  obtained.  The  most 
convincing  evidence  of  the  perfect  good  faith 
on  his  part  is  the  undisputed  fact  that  he  sold 
the  stock  in  question.  In  which  he  had  an  In- 
terest as  well  as  shares  which  he  individually 
owned,  for  the  same  price  that  he  obtained 
for  the  estate. 

If  there  was  any  evidence  upon  which  to 
base  a  claim  of  fraudulent  conduct  or  bad 
faith  on  the  i>art  of  the  administrator,  we 
Rliould  not  hesitate  to  reverse  the  judgment 
below,  but,  there  being  no  such  evidence, 
nnd  being  convinced  that  in  view  of  all  the 
circumstances  which  surrounded  him  at  the 
time  he  made  the  sale  the  price  which  he  In 
fact  received  for  the  stock  was  a  liberal  one, 
we  have  no  hesitancy  in  affirming  the  Judg- 
ment of  the  Appellate  Court 

Some  question  is  made  on  behalf  of  the 
appellee  as  to  the  sufficiency  of  the  assign- 
ments of  error  in  this  court  but  in  the  view 
we  have  taken  of  the  case  upon  Its  merlti 
that  point  need  not  be  considered. 

The  judgment  of  the  Appellate  Court  will 
be  affirmed. 

Judgment  affirmed. 

NOTE. 

UabUl'^  of  Peraoaal  Represeatattre  for 

negUceaoe  la  Maaageiaeat 

of  Estate. 

[a]  (D.  S.  1879)  Where  a  testator's  will  pro- 
vided that  his  executor  sliould  sell  certain 
land  for  the  payment  of  his  debts,  and  bis 
executor  neglected  to  sell  the  land,  be  should 
be  charged  In  his  account  with  the  highest 
value  wbidi  the  land  attained  during  the  pe- 
riod allowed  him  for  settling  tlie  estate. — Pul- 
liam  V.  Polllam  (C.  C.)  10  Fed.  2.3. 

[aa]  (U.  S.  1812)  If  the  sale  of  a  final  settle- 
ment   certificate    be    found    necessary    in    the 


course  of  administration,  and  it  t>e  sold  for 
the  highest  market  price,  the  administrator  will 
be  protected,  though  it  sold  greatly  below  its 
nominal  value.— Strodes  v.  Patton,  Fed.  Cos. 
No.  13.538  ri  Brock.  228]. 

fb]  (Ala.  1867)  An  administrator  la  charge- 
able, on  settlement  of  bis  accounts,  with  the 
amount  of  a  note  taken  by  him  for  the  price 
of  property  sold  belonging  to  the  estate,  al- 
though he  shows  that  the  claim  "proved  insol- 
vent" ;  but  where  It  is  shown  that  a  note  given 
for  the  price  of  a  negro  sold  by  him  was  suc- 
cessfully defended  as  to  a  part  of  the  demand, 
and  that  the  loss  was  not  attributable  to  the 
fault  or  laches  of  the  administrator,  he  is  only 
chargeable  with  the  amonnt  actually  collected 
on  it.— Stewart  v.  Stewart,  31  Ala.  207. 

[bb]  (Ala.  1869)  An  administratrix  should  not 
be  charged  with  the  full  alleged  value  of  an 
article,  fluctuating  in  price,  when  it  is  showo 
she  did  not  obtain  that  price  for  it  and  there 
is  no  proof  of  fraud,  neglect  or  carelessness 
on  her  part— Clary  v.  Sanders,  43  Ala.  287. 

[c]  (Cal.  1877)  Executors  having  exercised 
their  best  judgment  in  employing  an  agent 
abroad,  who  was  well  recommended  to  them, 
to  receive  and  forward  money  belonging  to  the 
estate,  held  not  to  be  chargeable  with  the  loss 
thereof  through  his  insolvency. — In  re  Taylor's 
Estate.  52  Cal.  477. 

feci  (111.  1888)  Where  an  executor  sells  de- 
vised lands  at  private  sale,  without  advertis- 
ing, to  his  two  sons,  and  there  is  evidence  to 
show  that  the  price  was  inadequate,  and  less 
than  he  had  been  offered,  the  judgment  of  an 
appellate  court,  charging  him  with  the  differ- 
ence between  the  selling  price  and  the  esti- 
mated value,  will  not  be  disturbed. — In  re  Oor- 
rington,  124  111.  363,  16  Ni  E.  2.52. 

fd)  (La.  1847)  Where  an  administrator  left 
a  secured  note  in  the  bands  of  a  former  Judge 
of  probate  for  the  purpose  of  collecting  it  and 
retaining  from  the  proceeds  thereof  fees  due 
Um  by  the  succession,  and  such  Judge  collect- 
ed the  note  and  used  the  entire  proceeds  there- 
of for  his  personal  benefit,  and  never  account- 
ed therefor,  and,  because  of  his  insolvency  and 
the  insolvency  of  his  sureties,  the  administra- 
tor never  instituted  proceedings  against  him  to 
recover  the  amount  such  administrator  was 
guilty  of  negligence  in  the  management  of  the 
trust,  nnd  was  therefore  properly  charged  with 
the  amount  of  the  note  on  his  final  accounting. 
—Succession  of  Noblet  2  La.  Ann.  281. 

[dd]  (La.  1852)  An  executor  is  not  responsi- 
ble to  the  heirs,  by  whose  directions  he  hns 
sold  the  property  at  private  sale,  for  the  dif- 
ference between  the  price  and  the  appraised 
value  in  the  inventory.— Succession  of  Pipkin, 
7  La.  Ann.  617. 

[e]  (La.  1877)  An  administrator  is  liable  for 
any  loss  of,  or  damage  to,  succession  property 
caused  by  the  fault  of  his  agent  or  by  any  wast 
of  prudent  administration. — Succession  of  Har- 
ris. 29  La.  Ann.  743. 

[ee]  (La.  1802)  A  final  succession  settlement 
having  been  postponed  for  a  number  of  years 
on  account  of  complications  for  which  the  ad- 
ministrator is  not  responsible,  and  in  the  mean- 
time mules  and  working  cattle  attached  to  the 
succession  plantations  liaving  been  annually 
leased  therewith,  the  losses  sustained  by  the 
death  of  such  animals  are  rather  to  be  attrib- 
uted to  natural  causes  than  to  dereliction  of 
duly  on  the  part  of  the  administrator  in  fail- 
ing to  obtain  a  decree  for  their  sale,  or  to  dam- 
age resulting  from  his  misconduct — Succession 
of  Sparrow.  44  La.  Ann.  475,  10  South.  882. 

ff]  (Md.  1827)  Where  an  executor,  author- 
ized b,T  his  testator's  will  to  sell  lands,  sold 
them  in  1814.  and  put  the  purchaser  in  pos- 
session, but  obtained  no  secturity  for  the  pur- 
chase money,  and  made  no  effort  to  enforce 
pa.vment  thereof  until  1819,  it  was  held  primi 
facie  evidence  of  gross  negligence,  and  so(G- 
cient,   unless   satisfactorily    accounted    for  by 
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the  executor,  to  make  bim  liable  as  a  trustee 
for  the  proceeds  of  the  land  from  the  time  of 
sale,  deducting  reasonable  expenses  and  com- 
missions ;  and  It  was  not  a  sufficient  excose 
for  this  neglect  that  the  purchaser  required 
a  deed  from  the'  executor  before  making  the 
payment,  which  the  latter  could  not  give  with- 
out authority  from  the  court  of  chancery,  when 
he  neglected  to  apply  to  that  court  for  four 
years  after  be  was  informed  tliat  a  deed  would 
lie  required,  unless  there  were  circumstances 
to  justify  such  delay,  which  he  ia  then  bound 
to  show.— Hurtt  ▼.  Fisher,  1  Har.  &  O.  88. 

[tf]  (Md.  1857)  Where  an  administratrix  de- 
lays selling  stock  which  she  was  by  the  will 
directed  to  sell,  there  having  been  a  suit  be- 
):an  against  her  immediately  after  accepting 
the  trust,  the  stock  seeming  safe,  and  legatees, 
able  and  interested  to  enforce  a  sale,  neglect- 
ing to  do  80,  she  is  not  liable  for  a  depreci.ition 
in  value  of  the  stock,  as  a  devastavit.— Dugan 
V.  HoUins,  1]  Md.  41. 

[g]  (Miss.  1877)  An  executor  should  not  be 
charged  Vrith  the  highest  market  price,  at  any 
time  while  in  his  hands,  of  stoclcs  which,  by  an 
honest  mistake  of  judgment,  he'  failed  to  sell 
until  they  greatly  depreciated  in  value.— Troup 
V.  Rice,  55  Miss.  278. 

tegl  (N.  J.  1863)  Where  an  administrator 
sells  on  credit,  and  without  Judicial  sanction,  he 
must  obtain  adequate  security ;  and  If  he  does 
otherwise,  and  a  loss  is  sustained,  he  is  guilty 
of  a  devastavit — Vreeland  v.  Schoonmakcr,  16 
N.  J.  Eq.  (1  G  E.  Green)  512. 

[b]  (N.  J.  1867)  Where  a  testator  directs  his 
executors  to  make  a  sale  of  bis  real  estate, 
and  they  neglect  their  duty,  and  fail  to  -  ob- 
tain therefor  as  high  a  sum  as  might  have 
been  obtained,  they  will  be  held  personally 
liable  for  the  difference  between  the  amount 
received  and  the  amount  which  they  might 
have  received  bad  they  used  due  dili^nce  in 
the  performance  of  their  duties. — Pisher  v. 
Rkiilman's  Ex'rs,  18  N.  J.  Eq.  (3  0.  E.  Green) 
220. 

fhh]  (N.  J.  1884)  Executors  should  not  be 
held  liable  for  refusing,  in  good  faith,  an  offer 
for  land,  which,  as  it  afterwards  turns  out, 
was  an  advantageous  offer.— Dey  v.  Codman, 
X)  N.  J.  Eq.  (12  Stew.)  258. 

fil  (N.  J.  1885)  Executors  will  not  neces- 
sarili  be  charged  with  the  difference  t>etween 
$30,000,  offered  them  for  an  estate,  and 
$20,000,  for  which  thev  finally  sold  it;  they 
having  acted  in  good  faith,  and  interested  heirs 
objecting  to  a  sale  at  the  higher  price  when 
offered.— Rolfe  v.  Van  Sickle,  40  N.  J.  Bq.  (13 

Stew.)  isa 

[ill  (N.  J.  1887)  An  executor  who.  In  good 
faith,  and  in  the  exercise  of  a  reasonable  dis- 
cretion, continues  an  investment  made  by  the 
testator  in  certain  bank  stocks,  is  not  respon- 
sible for  any  loss  by  reason  of  such  investment. 
—Parker  v.  Glover,  42  N.  J.  Eq.  (15  Stew.) 
S-W,  9  Atl.  217. 

Ij]  (M.  T.  1855)  An  intestate  made  an  In- 
vestment in  railway  shares.  After  his  death 
the  stock  fell  In  value.  Beld,  that  the  adminis- 
trators could  not  be  charged  with  the  loss  un- 
less it  appeared  that  their  failure  to  sell  the 
stock  was  nnjustiflable  and  unreasonable. —Hc- 
Rae  V.  McRae.  3  Bradf.  Sur.  190. 

[jjl  (N.  T.  18«2)  An  administrator  sold  the 
dweased's  interest  in  a  firm,  and  took  certain 
securities  in  payment,  npon  his  expectation-  of 
turning  these  over.  He  estimated  the  value 
of  the  interest  in  the  firm,  and  placed  it  in  his 
inventory.  He  appeared  to  have  acted  solely 
with  the  design  of  benefiting  the  estate.  Aft- 
erwards he  was  sought  to  be  charged  with  such 
inventoried  value.  Held,  that  he  should  be 
allowed  to  show  the  actual  value  of  the  inter- 
est, if  it  had  been  sold  for  cash,  or  if  the  part- 
nership had  been  wound  up  in  the  usual  form, 
and  should  be  beld  individually  liable  only-  for 
so  much  w»  the  assets,  if  prudently  adminis- 


tered, would  have  produced. — Hasbrouck  t. 
Hasbrouck.  37  Barb.  579.  24  How.  Prac.  24, 
judgment  reversed  (1863)  27  N.  Y.  182. 

[k]  (N.  T.  1864)  Where  an  administratrix 
turned  over  assets  to  an  agent,  by  whom  they 
were  lost,  she  is  chargeable  with  the  amount 
of  the  lost  assets  less  the  value  of  securities 
turned  over  to  her  by  the  agent  to  secure  the 
loss.— In  re  Schott's  Estate,  1  Tuck.  337. 

[kk]  (N.  T.  1867)  Executors,  selling  property 
at  an  inadequate  price,  may  be  charged  with 
the  actual  value  -at  the  time  of  the  sale.— In 
re  Saltns.  3  Abb.  Dec.  243. 

[I]  (N.  Y.  1876)  Where  some  of  the  Irregular 
securities  left  by  a  decedent  maintain  full  value 
or  increase  in  value,  and  others  depreciate,  the 
beneficiary  may  elect  to  accept  the  executor's 
investment  as  to  the  former,  and  claim  the  en- 
hanced value  thereof,  and  reject  the  latter,  and 
hold  the  executors  chargeable  with  any  lost 
thereon.— Gillespie  v.  Brooks,  2  Redf.  Sur.  349. 

[II]  (N.  Y.  1876)  Where  executors  and  testa- 
mentary trustees  have  general  power  to  invest 
and  reinvest,  and  neglect  to  do  so,  they  are 
liable  for  any  loss  by  depreciation  of  stocks  of 
private  corporations  left  by  the  testator,  on 
failure  to  reinvest  after  18  months. — Gillespie 
V.  Brooks,  2  Redf.  Sur.  349. 

[m]  (N.  Y.  1880)  Where  executors  neglected 
to  obey  the  surrogate's  order  to  sell  railroad 
bonds  belonging  to  the  estate,  they  were  charge- 
able with  loss  on  the  bonds. — In  re  Macdonald, 
4  Redf.  Sur.  321. 

[mml  (N.  Y.  1882)  An  administrator  with  the 
will  annexed  received  in  1863,  from  the  former 
executor's  administrators,  as  part  of  the  assets 
of  the  estate,  15  shares  of  bank  stock  at  the 
par  value  of  $1,500.  The  bank  stock  was  retain- 
ed by  the  administrator  as  an  investment  nntil 
1867,  when  the  bank  failed,  and  the  stock  be- 
came worthless,  and  the  administrator,  as  such 
stockholder,  became  liable  to  the  creditors  of 
the  bank,  and  was  compelled  to  pay  as  an  as- 
sessment on  the  stock  the  amount  of  $829.40. 
Such  administrator  was,  from  the  time  of  his 
appointment  until  the  failure  of  the  bank,  a 
stockholder  and  director  in  the  bank.  Held. 
that  the  administrator  was  chargeable  with  the 
amount  of  the  bank  stock,  and  was  not  entitled 
to  credit  for  the  assessment  paid  by  bim  thereon, 
as  be  was  guilty  of  negligence  in  not  using  that 
degree  of  care  and  prudence  that  the  law  re- 
qnires.— Mills  v.  Hoffman,  26  Hun,  S94. 

[u]  (N.  Y.  1882)  A.  left  to  his  executors  di- 
rections to  convert  all  his  property  into  cash, 
and  to  bold  the  same  in  trust.  A  portion  of 
this  was  in  shares  which  had  been  declining  in 
value  and  continued  to  do  so  till  February, 
1874,  when  they  rose  again,  though  not  to  their 
original  value,  and  soon  fell  again,  till  in  June, 
1874,  a  year  after  the  appointment  of  executors, 
they  were  worth  only  $15  per  share.  Held  that, 
within  reasonable  limits,  tne  time  in  which  they 
were  to  sell  was  discretionary  with  the  exec- 
utors, and  that,  by  failure  to  sell  at  the  rise 
in  1874,  they  were  not  chargeable  with  the  de- 
preciation.—In  re  Gray,  27  Hun,  455. 

[nn]  (N.  Y.  1884)  When  a  will  confers  on  the 
executors  the  power  to  choose  the  time  for  sell- 
ing the  real  estate,  they  are  not  chargeable  with 
a  Toss  resulting  from  a  delay  in  effecting  a  sale, 
having  used  their  best  Judgment  in  the  matter. 
— Hancox  v.  Meeker,  95  N.  Y.  528. 

[ol  (N.  Y.  1803)  An  administrator  received, 
among  the  assets  of  the  estate,  shares  of  stock 
of  a  speculative  character,  and  he  took  the  risk 
of  retaining  them,  thereby  making  for  the  es- 
tate a  large  sum  in  dividends,  and  eventually 
disposing  of  a  portion  for  more  than  the  inven- 
toried value  of  the  whole.  It  appeared  that  he 
acted  in  good  faith,  and  with  great  judgment. 
Held,  that  the  administrator  would  not  be  charg- 
ed with  losses  on  some  of  the  stocks  because  of 
a  technical  violation  of  his  duty  in  not  disposing 
of  tbem.— In  re  Porter's  Estate  (Sur.)  5  Misc. 
Rep.  274,  26  N.  X.  Supp.  822. 
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[oo]  (Pa.  1852)  Where  the  administrator  sells 
the  property  of  the  decedent  on  credit  at  his 
own  risk,  without  taking  security,  he  becomes 

Srsonally^  liable  therefor  to  the  estate.— In  re 
cGee's  Estate,  1  Pbila.  443. 

[p]  (Pa.  1859)  An  executor,  who  sells  a  lot 
of  indescriptive  warrants  belonging  to  the  es- 
tate of  bis  testator,  is  not,  in  tlie  absence  of 
complicity,  fraud,  or  disregard  of  the  interest 
of  the  estate,  liable  to  be  surcharged  with  the 
profits  made  by  locating  the  warrants.— Appeal 
of  Fisher,  34  Pa.  (10  Casey)  29. 

[pp]  (Pa.  1862)  Stock  was  loaned  by  A.  to 
B.,  to  be  returned  on  demand.  Subsequently  A. 
died,  and  by  his  last  will  appointed  B.  and  G. 
his  executors.  No  demand  was  made  in  the  life- 
time of  the  testator.  B.'s  coexecutor  after- 
wards made  demand,  and  the  stock  was  imme- 
diately returned ;  but  it  bad,  in  the  meantime, 
greatly  depreciated  in  value.  Similar  stock  be- 
longing to  the  estate  had  been  retained  by  the 
coexecutor,  it  not  being  deemed  prudent  to  sell 
it.  JBeld,  that  the  terms  of  the  contract  of  bor- 
rowing had  been  fully  complied  with  by  the  re- 
turn of  the  stock  on  the  demand  of  the  coexec- 
utor; that  B.  was  not  liable  to  surchar^,  in 
his  account  as  executor,  for  the  depreciation  in 
its  value;  and  that,  while  he  was  bound  to  use 
diligence  in  its  management,  and  would  be  an- 
swerable for  negligence  therein,  yet,  as  it  had 
not  been  deemed  prudent  by  his  coexecutor  to 
sell  other  shares  of  the  same  stock  belonging  to 
the  estate,  he  was  not  properly  chargeable  with 
the  loss  caused  by  the  depreciation  of  the  stock 
which  he  had  borrowed.— Appeal  of  Newkirk,  3 
Grant,  Gas.  323. 

[q]  (Pa.  1865)  An  executor's  announcement, 
before  a  sale,  that  the  land  would  not  be  sold 
for  less  than  a  minimom  price,  if  regarded  aa 
a  guaranty,  will  not  furnish  ground  for  a  sur- 
charge of  the  executor's  accounts  on  a  sale  for 
a  less  price,  In  the  absence  of  fraud  or  negli- 
gence equivalent  to  fraud. — In  re  Springer's  £!■- 
tate,  51  Pa.  Q  P.  F.  Smith)  342. 

[qq]  (Pa.  1866)  An  executor,  who  has  sold 
land  under  the  will,  is  not  to  be  charged  in  his 
account  with  the  value  of  the  land,  but  only 
with  the  price  obtained  for  it,  unless  he  has 
been  guilty  of  fraud,  or  supine  negligence  equiv- 
alent to  fraud.— In  re  Springer,  61  Pa.  (1  P. 
F.  Smith)  342. 

[r]  (Pa.  1870)  Executors  may  be  surcharged 
for  supine  negligence  in  the  sale  of  land,  to  the 
extent  of  the  difference  between  the  amount  re- 
ceived and  the  actual  market  value  of  the  land 
at  the  time  of  the  sale. — Appeal  of  Leslie,  63 
Pa.  (13  P.  F.  Smith)  355. 

[rr]  (Pa.  1872)  An  administrator  will  be 
charged  with  the  difference  between  the  price 
obtained  for  land  sold  by  him  and  its  value, 
where  the  sale  was  unfair,  and  not  made  for 
the  best  price  that  could  have  been  obtained  by 
reasonable  effort.— In  re  Scheldt's  Estate,  1  Leg. 
Chron.  25. 

fs]  (Pa.  1877)  Where  executors  held  a  yacht 
belonging  to  the  estate  in  their  poscpssion  for 
over  a  year,  and  made  no  effort  to  sell  the  same, 
the  appraised  value  thereof  will  be  charged 
against  them  in  their  account  as  executors.— In 
re  LuCfbarry'a  Estate,  34  Leg.  Int.  116. 

[ss]  (Pa.  1878)  Where  a  will  directed  that 
railroad  stock  should  be  sold,  and  the  executor 
held  it  until  it  had  frreatly  depreciated,  and  had 
passed  a  regular  dividend,  he  was  personally  li- 
able for  the  loss.- In  re  Doyle's  Estate,  2  Del. 
Co.  R.  190. 

[tl  (Pa.  1878)  Administrators  sold  the  inter- 
est of  their  intestate  in  an  oil  company  to  one 
who  by  fraud  and  deceit  soon  obtained  a  larger 
sum  for  it.  There  was  no  evidence  of  fraud  or 
of  any  want  of  good  faith  or  good  manae^ment 
on  the  part  of  the  administrntors.  Held,  that 
they  were  chargeable  only  with  the  amount  re- 
ceived by  them.— In  re  Bewley's  Estate,  12 
Phila.  56. 

ftt]  (Pa.  1878)  An  executor  will  not  be  held 
liable  for  the  depreciation  of  securities  left  b; 


the  testator,  and  preferred  by  him  as  an  invest- 
ment, and  not  objected  to  by  the  parties  in  in- 
terest, though  the  investment  was  not  a  legal 
one.— In  re  Williamson's  Estate,  13  Phila.  195. 

[u]  (Pa.  1878)  Where  an  executor  has  sold 
real  estate  under  a  power  in  the  will,  in  a  bona 
fide  exercise  of  his  discretion,  he  is  not  liable 
for  a  loss  arising  in  consequence  of  such  action. 
—In  re  Getz's  Estate,  0  Wkly.  Notes  Cas.  416. 

[nu]  (Pa.  1880)  The  rule  with  regard  to  the 
duty  of  a  trustee  into  whose  hands  investments 
made  by  his  testator  himself  may  come  differs 
from  that  which  governs  him  in  making  his 
own  investments.  In  the  latter  case  he  becomes 
liable  if  he  deviates  from  the  line  marked  out  by 
the  law  should  a  loss  arise.  In  the  former  case 
much  is  left  to  the  discretion  of  the  trustee; 
and  if,  in  the  honest  and  proper  exercise  of  that 
discretion,  he  delays  realization,  he  will  not  be 
held  liable  for  loss  arising  from  such  delay. — 
Appeal  of  Coggin,  3  Walk.  426. 

[v]  (Pa.  1880)  A  more  liberal  view  of  an  ac- 
countant's discretion  in  converting  his  testator's 
assets  into  cash  will  be  taken  as  regards  lega- 
tees than  as  regards  creditors.- Appeal  of  Cog- 
gin,  3  Walk.  426. 

[w]  (Pa.  1886)  A  testator  died,  leaving  stock 
which  he  had  bought  for  investment,  and  which, 
at  that  time  and  for  some  years  thereafter, 
could  have  been  sold  at  par.  Afterwards  the 
stock  depreciated  greatlj;,  and  the  execu'»r  sold 
it.  There  was  no  necessity  of  selling  to  pay  the 
debts  of  the  estate.  Held,  that  the  executor 
could  not  be  surcharged  with  the  loss. — Appeal 
of  Stewart,  110  Pa.  410,  6  Atl.  321. 


[w]  (Pa.  1887)  Where  testator  directed  the 
sale  of  his  real  estate  by  his  executors  after 
the  death  of  his  wife,  ana  an  accountant  fixed 
the  price  of  certain  vacant  lots  to  be  sold  at 
$1,000  per  acre,  and  It  was  advertised  for  sale 
at  auction,  and  one  bidder  only  attended,  and 
finally  bought  the  property  for  $975  per  acre, 
the  executor  will  not  be  surcharged  with  the 
difference  between  the  price  at  which  the  land 
sold  and  that  which  certain  of  the  legatees 
and  attaching  creditors  of  the  decedent  claimed 
to  be  the  proper  value  of  the  land.— In  re  Hin- 
kle's  Estate.  20  Wkly.  Notes  Cas.  351,  4  Pa. 
Co.  Ct  R.  2. 

[ww]  (Pa.  1800)  Where  administrators  fail 
to  convert  jiersonalty  Into  money  for  two  years, 
allowing  it,  during  that  time,  to  be  used  in  the 
prosecution  of  a  business  with  which  they  have 
no  lawful  concern,  they  are  chargeable  with  the 
depreciation  in  its  value. — Apneal  of  Sunday, 
131  Pa.  584,  18  Atl.  931,  25  Wkly.  Notes  Cas. 
469. 

[x]  (S.  C.  1826)  An  executor  sold  certain 
crops  belonging  to  the  estate  through  factors 
whom  he  had  employed  on  other  occasions.  The 
latter  did  not  require  security  from  the  pur- 
chaser, a  house  of  unsuspected  credit,  as  the 
sale  was  Intended  as  a  cash  sale;  and  payment 
was  demanded  on  the  fourth  day  after  the  sale, 
and  frequently  thereafter,  but  the  purchaser 
had  failed.  Held,  that  the  executor  was  not 
negligent  in  parting  with  the  crop  without  se- 
curity for  the  payment,  and  hence  was  not 
chargeable  for  the  loss  in  his  account.— Taveau 
v.  Ball,  1  McCord.  Eq.  456. 

[xx]  (S.  C.  1&35)  Where  an  administrator, 
acting  in  good  faith  and  under  a  reasonable  ex- 
pectation of  a  greater  profit  and  gain,  shipped 
cotton  to  Liverpool,  instead  of  sending  it  to 
the  home  market,  and  the  price  at  Liverpool 
was  less  than  the  price  at  the  home  market, 
he  will  not  be  chargeable  with  the  loss. — Bryan 
V.  Mulligan,  2  Hill,  Eq.  361. 

fyl  (Tenn.  1872)  An  executor  who  acts  In 
good  faith  and  for  reasonable  cause  in  delay- 
ing to  make  a  conversion  of  property  ordered 
by  a  will  is  not  liable  for  any  loss  occasioned 
bv  the  delay.— Stretch  v.  McC^mpbell,  1  Tenn. 
Ch.  41. 

t.v.v]  (Tenn.  1874)  At  a  sale  of  trust  property 
in  Tennessee,  in  18.59.  to  the  amount  of  nearly 
$15,000,  executors  took  notes  of  G.>  •  nonreu- 
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deot  purchaser,  then  reputed  to  be  worth 
?t40,000,  whose  wife  and  the  sureties  thereon 
were  legatees.  The  shares  of  the  sureties  were 
then  considered  as  sufficient  security  for  the 
amount,  and  were  under  the  control  of  the  ex- 
ecutors, and  within  the  Jurisdiction  of  the  Ten- 
nessee courts.  One  of  the  sureties  was  a  resi- 
dent. On  maturity  of  the  notes,  the  executors 
failed  to  sue  C,  and  A  month  afterwards  he 
was  disclosed  to  be  utterly  insolvent.  There- 
upon they  sued  the  resident  surety,  and  ap- 
plied the  shares  of  both  sureties  pro  tanto  to 
payme'nt  of  the  notes.  Held,  that  they  should 
be  exonerated  from  liability  for  the  unsatisfied 
balance  thereon. — Mickle  v.  Brown,  63  Tenn.  (4 
Baxt.)  468. 

[z]  (Vt.1832)  Where,  at  an  executor's  sale, 
the  realty  sold  at  a  great  discount  from  its 
cost  and  from  its  appraised  value,  and  the  ex- 
ecutor had  a  person  bid  for  him,  and  was  inters 
ested  in  the  nnal  bid,  and  after  the  sale  was 
offered  more  than  the  last  bid,  he  was  responsi- 
ble for  the  loss.— Eames  v.  Creditors,  4  Vt.  256. 

[zz]  (Va.  1867)  S.,  in  his  will,  gave  certain 
personal  property  to  his  son  J.,  out  of  which  he 
directed  J.  to  pay  his  debts,  and  gave  him  the 
remainder.  J.  conveyed  all  his  real  and  per- 
sonal estate  to  T.  in  trust  to  pay  specific  debts, 
some  of  which  were  his  own,  and  others  were 
the  debts  of  S.  J.  died,  and  by  his  will  author^ 
ized  his  executors  to  sell  his  whole  estate  for 
payment  of  debts.  The  executors  refused  to 
qualify,  and  T.  was  appointed  administrator 
with  ue  will  annexed.  Afterwards  T.,  as  trus- 
tee, sold  the  whole  estate,  and,  after  having  sold 
enough  to  pay  the  debts  provided  for  in  the 
deed,  he  allowed  an  agent  of  the  widow  of  J. 
to  purchase  eight  slaves  far  below  their  real 
Talne.  Held,  that  it  was  T.'s  duty  to  have 
b^n  present  at  the  sale  of  the  slaves,  to  superin- 
tend and  control  it,  and,  if  the  sale  was  not  con- 
ducted fairly,  he  was  bound  to  make  good  the 
loss,  and  that  the  widow  was  t)ound  by  the  act 
of  her  agent. — Harvey  v.  Steptoe,  17  Qrat.  289, 

[zzz]  (w.  Va.  1877}  For  an  administrator  to 
sell  personalty  of  his  decedent,  and  take  bonds 
therefor.  Is  a  conversion  of  the  assets  of  the 
estate,  rendering  the  administrator  liable  to 
account  for  the  amount  of  the  sales,  the  tx>nds 
becoming  his  individual  property ;  but  a  court 
of  equity  will  relieve  him  from  responsibility 
upon  iter  bein^  shown  that  they  were  rendered 
nnavailable  without  any  fault  on  his  part,  he 
having  acted  prudently,  diligently,  and  consci- 
entiously in  the  premises.— Elstill  t.  McClintlc's 
Adm'r.  11  W.  Va.  399. 


(Z2S  III.  606.) 

BUTTBRICK  PDB.  CO.,  Limited,  t.  WHIT- 
COMB. 
(Supreme  Court  of  Illinois.     Feb.   21,   1907.) 

1.  CoNTSACTS  —  Requisites  —  MuTtjALtTT  of 

OBUOATION— COHTBACT   OF   EMPLOYMENT. 

▲  contract  of  employment,  reciting  that 
the  employfi  "is  to  begin  service  for"  the  em- 
ployer on  a  specified  date  "and  as  manager  of 
local  agencies  for"  the  employer  at  a  specified 
salary,  "it  being  mutually  understood  that  the 
said  position  here  given"  the  employ^  "Is  for 
five  years,"  and  the  ability  and  willingness  of 
the  employs  "to  perform  the  duty  of  his  posi- 
tion are  also  a  part  of  the  essentials"  of  the 
agreement,  ia  not  void  for  want  of  mutuality ; 
there  being  an  obligation  on  the  employ^  to 
aerre  for  five  years  and  on  the  employer  to  con- 
tinne  him  in  the  service  for  such  period. 

[Bid.  Note.— For  cases  in  point,  see  Cent  Die. 
Tol  11,  Contracts,  {}  21-40.] 

2.  Mabtbb  and  Servant— Action  fob  Wbonq- 
Tur,  DiscHABQB— Questions  fob  Coubt. 

Where  there  ia  no  conflict  in  the  evidence 
in  an  action  by  aa  employtt  for  hia  wrongful 


discharge,  the  court  will  determine  as  a  matter 
of  law  what  amounts  to  a  legal  justification 
for  the  discharge. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  If  30,  58.] 

8.  Samk  —  Gbounds  fob  Discuabob  of  E^- 
flot£. 

An  employe,  after  the  termination  of  his 
employment,  retained  a  book  issued  by  the  em- 
ployer and  delivered  it  to  a  competitor.  There- 
after the  employer  tiired  the  employe  for  a  speci- 
fied term.  Held,  that  the  act  of  the  em  ploy  A 
while  not  in  defendant's  employ  did  not  justify 
liim  in  terminating  the  contract  of  employment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  34,  Master  and  Servant,  fg  80-35,  5S.] 

4.  Same. 

An  emplo5<,  after  the  termination  of  his 
employment,  retained  a  book  issued  by  the  em- 
ployer and  delivered  it  to  a  competitor.  There- 
after the  employer  hired  the  employ^  for  a  spec- 
ified term.  The  vice  president  of  the  employer 
knew  what  the  employ^  had  done  for  more  than 
a  year  before  the  employs  was  discharged. 
Held,  that  the  retention  by  the  employer  of 
the  employs  in  its  service  for  such  a  length  of 
time  was  a  waiver  of  its  right  to  discharge  for 
that  reason. 

[E!d.  Note.— For  cases  In  point,  see  Cent  Dig. 
▼ol.  34,  Master  and  Servant  S  36.] 

Appeal  from  Branch  Appellate  Coart;  First 
District ;  Robert  W.  Wright,  Judge. 

Action  by  Arthnr  W.  Whitcomb  against 
the  Butterlck  Publishing  Company,  Llmited. 
From  a  judgment  of  the  Appellate  Court  af- 
firming a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

Hosea  W.  Wells,  for  appellant  Colson  ft 
/obnson,  for  appellee. 

VICKERS,  J.  This  Is  an  action  of  assump- 
sit brought  in  the  superior  court  of  Cook 
county  by  Arthur  W.  Whitcomb  against  the 
Butterlck  Publishing  Company  to  recover 
damages  for  a  wrongful  discbarge  on  a  con- 
tract of  hiring.  The  declaration  set  out  the 
contract  In  legal  effect  In  the  first  count  and 
In  hsec  verba  In  the  second,  and  averred  a 
wrongful  discharge.  The  only  plea  filed  was 
non  assumpsit,  and  a  trial  l^  Jury  was  had 
resulting  in  a  verdict  in  favor  of  plaintiff 
below  of  $3,940,  upon  which  the  court  ren- 
dered judgment  after  overruling  motions  for 
a  new  trial  and  In  arrest  of  Judgment  Upon 
appeal  to  the  Appellate  Court  for  the  First 
District  the  Judgment  was  affirmed.  By  fur- 
ther appeal  the  Judgment  la  brought  before 
this  court  for  revlerw. 

Omitting  the  merely  formal  parts,  the  con- 
tract sued  on  Is  as  follows:  "Mr.  Whitcomb 
Is  to  begin  service  for  the  company  January 
2,  1899,  and  Is  to  be  employed  as  manager  of 
local  agencies  for  the  said  company  at  Chica- 
go, Illinois;  the  salary  for  the  first  six 
months  to  be  at  the  rate  of  forty  (40)  dollars 
per  week,  for  the  second  six  months  at  the 
rate  of  forty-five  (45)  dollars  per  week.  It  Is 
mutually  understood  that  the  said  position 
here  given  Mr.  Whitcomb  Is  for  a  period  of 
five  (5)  years,  and  any  advance  of  salary  he 
may  receive  during  said  term  from  the  said 
(company  are  not  to  atoogate  ttw  duration  oj 
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this  agrreement  I/uncbes,  car  fares  and  other 
^penses  Incidental  to  traveling  In  and  about 
Cblcago  to  be  allowed  Mr.  Whltcomb  by  said 
company  during  tbe  term  of  this  agreement. 
The  ability  and  willingness  of  Mr.  Whltcomb 
to  perform  the  duties  of  his  position  are  also 
a  part  of  fhe  essentials  of  this  agreement  A 
vacation  of  two  or  three  weeks  to  be  allowed 
Mr.  Whltcomb  by  said  company  without  loss 
of  salary  during  the  summer  season,  when  he 
can  best  be  spared  from  the  duties  of  his  posi- 
tion. In  witness  whereof,  we,  the  Butterick 
Publishing  Company,  Limited,  of  New  Tork, 
N.  T.,  by  its  president,  and  Arthur  W.  Whlt- 
comb, of  Detroit,  Michigan,  have  hereunto  set 
their  hands  and  seals  this  twenty-flrst  day  of 
December,  A.  D.  189&  Tbe  Butterick  Pub- 
lishing Co.,  Ltd.,  R.  S.  O'Lougblln,  Pres. 
[Seal.]    A.  W.  Whltcomb.    [Seal.]" 

The  first  contention  of  appellant  Is  tbat 
tbe  above  contract  Is  unilateral.  In  that  there 
Is  no  obligation  on  appellee  to  serve  for  the 
period  of  Ave  years  or  any  other  length  of 
timer  Appellant's  argument  proceeds  upon 
the  assumption  that  there  is  no  obligation 
resting  upon  appellee  to  do  anything  except 
to  "begin  service  for  the  company,"  and  that 
tbere  Is  no  promise  or  agreement  on  appellee's 
part  to  continue  his  service  to  tbe  company 
for  any  specified  time.  There  Is  no  doubt  as 
to  tbe  rule  of  law  that  tbere  must  be  mutual- 
ity in  a  contract ;  that  Is,  It  must  be  binding 
upon  both  at  tbe  same  time.  If  It  Is  to  be 
deemed  valid  and  enforceable  as  to  either. 
Weaver  v.  Weaver,  109  111.  225;  Vogel  v. 
Pekoe  157  III.  339,  42  N.  E.  386,  30  L.  R.  A. 
491.  But  whether  the  contract  in  tbe  case 
at  bar  is  void  for  tbe  want  of  mutuality 
must  be  determined  as  a  question  of  construc- 
tion, from  a  consideration  of  the  language 
and  expressions  which  the  parties  have  em- 
ployed In  the  Instrument.  The  agreement 
above  set  out  recites  tbat  "Mr.  Whltcomb  is 
to  begin  service  for  the  company  January 
2,  1899,  and  is  to  be  employed  as  manager  of 
local  agencies  for  tbe  said  company  at  Chica- 
go, Illinois."  Then,  omitting  the  clause  In 
relation  to  his  salary,  the  contract  recites: 
"It  Is  mutually  understood  that  said  posi- 
tion here  given  to  Mr.  Whltcomb  is  for  a 
term  of  five  years,  and  any  advance  of  salary 
he  may  receive  •  *  •  are  not  to  abrogate 
tbe  duration  of  this  agreement."  The  word 
"mutually"  in  the  clause  above  quoted  from 
tbe  contract  means  reciprocally  given  and 
received. '  It  means  an  interchange  of  prom- 
ises between  the  parties  that  the  thing  stated 
Is  agreed  to.  21  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  241.  The  above  clause  In  the  con- 
tract is  equivalent  to  an  express  promise  on 
the  part  of  each  of  tbe  contracting  parties 
tbat  the  term  of  service  is  to  be  five  years. 
Again,  It  is  recited  In  the  contract  that  "the 
ability  and  willingness  of  Mr.  Whltcomb  to 
perform  tbe  duties  of  his  position  are  also 
a  part  of  the  essentials  of  this  agreement" 
If  tbe  language  of  this  contract  were  am- 
biguous as  to  Its  duration,  we  would  be  jus- 


tified in  resorting  to  the  evidence  to  ascertain 
what  construction  the  parties  had  given  tbe 
contract  by  their  acts  under  it  If  this  be 
done,  It  clearly  appears  from  the  correspond- 
ence between  the  president  of  appellant  and 
appellee  that  tbe  contract  was  understood 
and  treated  as  a  five-year  contract  by  which 
both  parties  were  mutually  bound.  The  con- 
tention of  appellant  that  the  contract  is  void 
for  want  of  mutuality  cannot  be  sustained. 
It  is  next  urged  by  appellant  that  assuming 
the  contract  to  be  valid  and  mutually  bind- 
iBKi  appellant  had  Justifiable  reasons  for  dis- 
charging appellee.  Under  this  contention  on- 
ly one  matter  Is  properly  reviewable  in  this 
court  When  tbere  Is  no  conflict  In  the  evi- 
dence, the  court  will  determine,  as  a  matter 
of  law,  what  amounts  to  a  legal  Justification 
for  the  discharge  of  an  employ&  Kendall  v. 
West  196  111.  221,  63  N.  E.  683,  89  Am.  St 
Rep.  317.  Appellant  had  collected  and  pub- 
lished, at  considerable  expense  to  Itself,  a 
book  of  private  Instructions  and  a  "list  of 
agencies,"  which  was  Intended  for  tbe  use 
of  persons  in  the  employ  of  appellant  Ap- 
pellee bad  been  In  the  employ  of  appellant 
before  tbe  contract  sued  on  In  this  case  was 
made.  His  former  employment  extended  from 
1884  to  October,  1898.  For  some  reason  not 
necessary  here  to  state,  all  business  relations 
between  appellant  and  appellee  were  severed 
In  October,  1898.  In  the  regular  course  of  Its 
business  a  copy  of  the  book  issued  in  Jan- 
uary, 1898,  was  delivered  to  appellee,  and 
when  his  relations  with  appellant  were  sev- 
ered in  October  of  tbat  year  the  book  was 
left  in  the  possession  of  appellee.  Appellee 
then  went  to  New  York  and  took  employment 
with  tbe  Standard  Fashion  Company,  a  com- 
petitor of  appellant  and  appellee  admits  tbat 
after  be  had  been  employed  by  the  Standard 
Fashion  Company  he  loaned  tbe  book  to  Mr. 
Koewing,  the  president  of  the  Standard 
Fashion  Company.  Some  time  in  February, 
1900,  Mr.  Wilder,  who  describes  himself  as 
a  publisher  and  manufacturer  of  paper  pat- 
terns, and  as  being  connected  with  appel- 
lant as  vice  president  charged  apiiellee  with 
having  given  a  copy  of  appellant's  list  of 
agencies  to  a  competitor.  Appellee  admitted 
that  he  had  let,  Mr.  Koewing  have  the  book, 
as  above  stated.  Nothing  more  appears  to 
have  been  done  about  this  matter  until  about 
February  16,  1901,  when  appellant  dellvei-ed 
a  letter  to  appellee  notifying  him  that  "for 
several  reasons,  among  them  constant  de- 
crease in  the  amount  of  business  done  by  you 
in  our  behalf,  we  have  decided  to  terminate 
business  relations  with  you.  To  that  end  we 
offer  you  an  opportunity  of  resigning  your 
position  with  us.  If  you  do  not  wish  to  tend- 
er your  resignation,  you  will  please  accept 
your  discharge  from  our  employ,  to  take  ef- 
fect on  the  day  this  letter  is  handed  to  you. 
In  closing  business  relations  tbe  manager 
of  our  Chicago  office  Is  authorized  to  pay  you 
an  amount  equal  to  four  weeks'  salary." 
The  above  letter  was  signed  by  appellant  by 
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ItB  president.  It  is  now  contended  that  the 
principal  reason  for  discharging  appellee  was 
that  tbe  vice  president  bad  informed  the 
president  that  appellee  had  given  one  of  ap- 
peUant's  "list  of  agencies"  to  tbe  Standard 
Fashion  Company. 

Tbe  motion  of  appellant  for  a  peremptory 
instruction  directing  a  verdict  In  Its  favor 
presents  the  question  whether,  nnder  tbe 
above  facts,  the  discharge  was  Justifiable. 
In  our  opinion  this  Is  not  a  legal  Justification, 
for  two  reasons:  First,  the  list  of  agencies 
was  not  delivered  to  the  Standard  Fashion 
-Company  at  a  time  when  appellee  was  under 
any  contract  with  appellant;  second,  the  vice 
president  of  appellant  knew  what  appellee 
bad  done  for  more  tban  a  year  before  appel- 
lee was  discharged,  and  notice  to  blm  must  be 
held  to  be  notice  to  appellant,  and  the  reten- 
tion of  appellee  In  the  service  of  appellant 
for  such  a  length  of  time  after  the  knowledge 
of  tbe  alleged  delinquency  is  a  condonation  of 
the  supposed  ofTense  and  a  waiver  of  appel- 
lant's right  to  discharge  for  that  reason.  20 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  33 ;  Dan- 
iels v.  Boston  &  Maine  Ballroad  Co.  (Mass.) 
68  N.  E.  337. 

The  other  alleged  reasons  for  the  discbarge 
are  matters  depending  mainly  upon  questions 
of  fact,  and  are  not  properly  before  us  for 
decision. 

Complaint  is  made  of  tbe  Instructions,  but 
the  points  raised  are  covered  by  what  has 
been  said  In  this  opinion  In  disposing  of  tbe 
merits  of  the  case. 

The  judgment  of  the  Appellate  Court  for 
the  First  District  Is  affirmed. 

Judgment  affirmed. 


(226  IlL   408) 

PEASE  V.  DAVIS  et  aL 
(Supreme  Court  of  Illinois.     Feb.  21,  1907.) 

1.  Wiii-s— Estates    Created— Fek    Simplb— 
Bttle  in  Shelley's  Case. 

A  devise  of  the  use  of  real  estate  during 
tbe  life  of  the  devisee,  and  at  his  death  to  his 
le^I  heirs,  gives  the  devisee  a  fee  under  tbe 
rule  In  Shelley's  Case. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  5§  1374-1378.] 

2.  Same — Words  Sufficient. 

Rev.  St.  1874,  c.  30,  |  13,  provides  that 
every  estate  which  shall  be  devised  in  land, 
although  other  words  "heretofore  necessary"  to 
transfer  an  esfate  of  inheritance  be  not  added, 
shall  be  deemed  a  fee  simple,  if  a  less  estate  be 
not  limited  by  express  words,  or  does  not  ap- 
pear to  have  been  devised  by  construction  or 
operation  of  law.  Held,  that  a  devise  of  the 
income  of  real  estate  to  certain  persons  gave 
a  fee  in  the  real  estate,  and  this  notwithstand- 
ing that  it  was  subject  to  the  payment  of  cer- 
tam  legacies  and  annuities. 

Appeal  from  Circuit  Court,  Du  Page  Conn^ 
ty;   L.  C.  Ruth,  Judge. 

Suit  by  Frank  L.  Pease  against  Edgar  F. 
Davis  and  others  for  a  construction  of  tbe 
will  of  Ij€v1  p.  Pease,  deceased,  and  from 
the  decree,  complainant  appeals.    Affirmed. 


Klotz  &  Handy,  for  appellant.  George  W. 
Hall,  for  appellees. 

CARTWRIGHT,  J.  Levi  P.  Pease  died  on 
December  17,  1908,  leaving  a  last  will  and 
testament,  of  which  the  parts  relating  to  this 
suit  are  as  follows: 

"Third.  To  my  son  Frank  L.  Pease  I  be- 
queath the  use  of  one-half  of  my  real  estate 
during  his  life  after  the  death  of  my  wife, 
Louisa  Pease,  and  at  bis  death  to  his  legal 
heirs. 

"Fourth.  To  my  son  Charles  Pease,  If 
alive,  (supposed  to  be  dead  at  the  making  of 
this  Indenture,)  I  give  the  use  of  tbe  remain- 
ing one-half  of  the  income  from  my  real 
estate.  If  said  Charles  Pease  does  not  appear  . 
and  claim  his  right  within  two  years  from 
the  date  of  my  death  this  clause  of  my  will 
becomes  void. 

"Fifth.  In  the  event  of  my  son  Charles 
Pease  not  claiming  his  right  within  two 
years  from  the  date  of  my  death,  I  bequeatb 
to  the  two  daughters  of  my  brother  John  D. 
Pease  $150  each,  said  sum  to  be  paid  from  the 
remaining  one-half  of  the  Income  from  my 
real  estate." 

Sixth  and  seventh  clauses  not  material  in 
this  case. 

"Eighth.  After  all  of  the  above  specifica- 
tions have  been  fulfilled,  out  of  what  remains 
of  tbe  Income  of  my  real  estate  I  bequeath 
to  my  brother  George  W.  Pease  $50  a  year, 
or  to  his  wife  if  he  should  be  dead,  and  all 
remaining  income  thereafter  to  my  living 
nieces,  to  be  shared  by  them  equally." 

Tbe  wife,  Louisa  Pease,  died  before  tbe 
testator,  and  Charles  Pease,  the  son  refer- 
red to  In  tbe  fourth  clause  of  tbe  will,  did 
not  appear  and  claim  bis  rights  thereunder, 
80  that  the  only  persons  now  affected  by  the 
clauses  of  the  will  above  quoted  are  Frank 
L.  Pease,  the  son,  the  two  daughters  of  John 
D.  Pease,  George  W.  Pease,  and  10  living 
nieces  of  the  testator,  all  of  whom  are  par- 
ties to  this  suit.  The  bill  was  filed  In  the 
circuit  court  of  Du  Page  county  by  appellant 
for  the  construction  of  the  will  The  court 
construed  tbe  third  clause  to  vest  in  tbe  ap- 
pellant, Frank  L.  Pease,  fee-simple  title  to 
an  undivided  one-half  of  tbe  real  estate,  sub- 
ject to  the  rights  of  the  mortgagee  and  cred- 
itors of  the  estate,  and  the  eighth  clause  as 
vesting  in  the  living  nieces  the  fee  simple  to 
the  other  undivided  one-half  of  the  real  es- 
tate, subject  to  the  rights  of  said  mortgagee 
and  creditors,  and  charged  with  tbe  payment 
of  $150  to  each  of  tbe  two  daughters  of 
John  D.  Pease  and  $60  a  year  to  George  W. 
Pease  during  bis  lifetime.  By  the  will  tbe 
testator  devised  to  the  appellant  the  use  of 
one-half  of  the  real  estate  dm-lng  bis  life, 
after  the  death  of  Louisa  Pease,  who  died 
before  the  testator,  and  at  the  death  of  appel- 
lant to  his  legal  heirs.  The  devise  of  the 
use  of  the  land  was  absolute  and  unlimited 
and  was  equivalent  to  a  devise  of  the  land 
itself,  and  carried  to  the  devisee  the  legal  as 
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well  as  the  beneficial  Interest  therein.  Ryan 
V.  Allen,  120  111.  648, 12  N.  E.  C5 ;  Carpenter  v. 
Van  Ollnder,  127  111.  42, 19  N.  E.  868,  2  L.  R.  A. 
455,  11  Am.  St.  Rep.  92.  An  estate  of  free- 
bold  was  therefore  limited  to  appellant  with 
remainder  to  bis  heirs,  and  the  devise  Is 
brought  within  the  rule  in  Shelley's  Case. 
Appellant  took  the  fee-simple  title  to  an  un- 
divided one-half  of  the  real  estate  subject  to 
the  rights  of  the  mortgagee  and  creditors. 

The  devise  to  tbe  living  nieces  by  the 
eighth  clause  was  of  tbe  entire  Income  of  tbe 
undivided  one-half  of  tbe  real  estate  after  the 
payment  of  $150  to  each  of  the  two  daugh- 
ters of  John  D.  Pease,  and  subject  to  the  pay- 
ment of  $50  a  year  to  George  W.  Pease.  In 
that  devise  there  was  no  limitation  over,  and 
under  section  13  of  chapter  30  of  the  Re- 
vised Statutes  of  1874,  concerning  convey- 
ances, tbe  estate  devised  Is  a  fee-simple  es- 
tate of  inheritance  if  a  less  estate  does  not 
appear  by  construction  or  operation  of  law  to 
have  been  devised.  That  section  is  as  fol- 
lows: "Every  estate  In  lands  which  shall  be 
granted,  conveyed  or  devised,  although  other 
words  heretofore  necessary  to  transfer  an 
estate  of  inheritance  be  not  added,  shall 
be  deemed  a  fee  simple  estate  of  inheritance. 
If  a  less  estate  be  not  limited  by  express 
words,  or  do  not  appear  to  have  been  granted, 
convbyed  or  devised  by  construction  or  oper- 
ation of  law."  In  the  case  of  Lewis  v.  Har- 
rower,  197  111.  315,  64  N.  E.  374,  an  active 
trust  was  created  with  directions  to  pay  tbe 
income  of  tbe  property  to  certain  persons, 
and  there  was  no  devise  of  the  property  or 
income  except  for  tbe  purposes  of  the  trust, 
which  was  the  reason  for  the  decision.  In 
this  case  there  is  an  absolute  and  unlimited 
devise  of  the  use  or  income,  which  amounts 
to  a  devise  of  tbe  land  itself. 

It  Is  argued  that  by  construction  or  oper- 
ation of  law  a  less  estate  than  a  fee  was  de- 
vised, because  tbe  amount  of  Income  was  in- 
definite and  undetermined,  and  there  may 
be  no  income  at  all  remaining  after  the  pay- 
ment of  the  charges.  It  Is  true  that  the 
income  may  be  exhausted  In  paying  tbe  char- 
ges against  It,  but  tbe  nature  of  tbe  estate 
devised  does  not  depend  upon  the  amount  of 
income  which  the  property  produces  or  up- 
on the  fact  that  It  produces  any.  If  that 
were  the  rule,  a  prudent  and  capable  person 
who  could  make  real  estate  yield  income 
would  be  the  owner,  when  an  Incapable  and 
imprudent  manager  would  not  malce  it  pro- 
duce anything,  and  would  not  be  the  owner. 
It  is  the  right  to  the  income  which  entitles 
the  devisee  to  the  estate,  and  in  tbis  case 
tbe  nieces  are  entitled  to  all  the  income,  sub- 
ject to  the  specific  charges  fastened  upon  It 
by  tbe  will.  The  10  living  nieces  are  tenants 
In  common  of  the  undivided  one-half  of  the 
real  estate,  subject  to  the  rights  of  the  mort- 
gagee and  creditors  of  the  estate,  the  same 
as  though  the  devise  had  been  of  tbe  land 
Itself,  subject  to  tbe  charges.  There  was  no 
trust  created,  and  the  executor  or  trustee 


Is  not  charged  with  any  further  duties  than 
tbe  settlement  of  tbe  estate  In  the  county 
court.  If  the  diarges  against  the  Income  are 
not  paid  and  satisfied,  the  parties  in  whose 
favor  they  are  created  can  enforce  their 
rights  in  an  appropriate  proceeding. 

The  decree  of  the  circuit  court  accords  with 
our  views,  and  it  Is  affirmed. 

Decree  affirmed. 


(225  til.  618) 

ILLINOIS    CENT.    R.  CO.   v.   DAVIDSON. 
(Sapreme  Court  of  Illinois.     Feb.  21,    1907.) 

Railboads  —  Fencing  Tbacks  —  Statutes — 

Construction. 

The  railroad  fencing  act  (3  Starr  &  0. 
Ann.  St.  1896,  p.  3253,  c.  114,  !  68),  requiring 
every  railroad  to  fence  its  road,  except  at  cross- 
ings of  public  roads,  and  to  maintain  cattle 
guards  at  all  road  crossings,  requires  a  rail- 
road, wliere  it  Is  expressly  or  impliedly  exempt 
from  fencing  its  road,  to  maintain  cattle  guards 
connected  witli  wing  fences,  and  a  railroad, 
not  being  required  to  fence  its  rigtit  of  way 
where  the  right  of  way  of  another  road  crosses 
it,  must  construct  cattle  guards  and  wing  fences 
witliout  reference  to  whether  the  other  road 
maintains  fences   and   cattle  guards  or  not. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  41,  Railroads,  §{  318,  319,  762.] 

Appeal  from  Appellate  Court,  Third  Dis- 
trict 

Action  by  George  W.  Davidson  against  the 
Illinois  Central  Railroad  Company.  From  a 
Judgment  of  the  Appellate  Court  affirming 
a  Judgment  for  plaintiff,  defendant  appeala 
Affirmed. 

Sbutt,  Graham  &  Graham  (John  O.  Dren- 
nan,  of  counsel),  for  appellant.  Robert  H. 
Patton,  for  appellee. 

VICKERS,  J.  Appellee  brought  this  suit 
against  the  Illinois  Central  Railroad  Com- 
pany to  recover  damages  to  eight  horses 
and  one  mule,  and  attorney's  fees,  under  the 
railroad  fencing  act  of  this  state,  caused  b; 
the  engine  and  cars  of  the  railroad  company. 
The  facts  are  undisputed,  and  the  sole  ques- 
tion for  our  determination  Is  whether  the 
railroad  company  Is  liable  for  the  Injuries 
under  section  68  of  chapter  114.  3  Starr  ft 
C.  Ann.  St.  1896,  p.  3253.  There  Is  a  grade 
crossing  of  tbe  Illinois  Central  Railroad  and 
tbe  Pawnee  Railroad  at  Pavmee  Junction, 
111.,  at  right  angles.  The  fences  of  the  two 
roads  Join,  so  as  to  Inclose  the  crossing. 
Neither  road  has  constructed  wing  fences  or 
cattle  guards,  so  as  to  prevent  animals  that 
might  get  upon  the  crossing  from  wandering 
along  the  right  of  way  of  either  railroad. 
Appellee's  horses  got  onto  the  right  of  way 
of  the  Pawnee  Railroad  through  a  defect  in 
the  fence  about  a  quarter  of  a  mile  east  of 
the  crossing  of  the  two  roads.  They  passed 
down  west  to  the  crossing,  turned  south  on 
the  Illinois  Central  Railroad  right  of  way, 
and  traveled  alraut  a  mile.  Here  they  en- 
countered a  cattle  guard  and  turned  north 
on  the  Illinois  Central,  and  were  struck  and 
Injured  by  one  of  appellant's  trains  about 
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three-quarters  of  a  mile  south  of  the  crossing. 
The  Judgment  below  was  for  $1,375  as  the 
value  of  the  animals  and  $150  attorney's  fee. 
The  Judgment  has  been  affirmed  by  the  Ap- 
pellate Court  for  the  Third  District,  and  the 
Illinois  Central  Railroad  Company  has  prose- 
cuted this  further  appeal. 

The  circuit  court  refused  to  direct  a  ver- 
dict for  apt>ellant,  and  also  refused  general 
Instructions  based  upon  the  theory  that  ap- 
pellant was  not  required  to  construct  wing 
fences  and  cattle  guards  at  the  crossing  de- 
scribed. Exceptions  to  these  rulings  of  the 
court  were  preserved,  and  the  errors  as- 
signed thereon  present  the  only  question  in- 
volved. 

The  section  of  the  statute  upon  which  ap- 
pellee relies  for  recovery  reads  as  follows: 
"That  every  railroad  corporation  shall,  with- 
in  six  months  after  any  part  of  Its  line  is 
open  for  use,  erect  and  thereafter  maintain 
fences  on  both  sides  of  its  road  or  so  much 
thereof  as  is  open  for  use,  suitable  and  suffi- 
cient to  prevent  cattle,  horses,  sheep,  hogs  or 
other  stock  from  getting  on  such  railroad, 
except  at  the  crossings  of  public  roads  and 
highways,  and  within  such  portion  of  cities 
and  incorporated  towns  and  villages  as  are 
or  may  be  hereafter  laid  out  and  platted  Into 
lots  and  blocks,  with  gates  or  bars  at  the 
farm  crossings  of  such  railroad,  which  farm 
crossings  shall  be  constructed  by  such  cor- 
poration when  and  where  the  same  may  be- 
come necessary,  for  the  use  of  the  pro- 
prietors of  the  lands  adjoining  such  rail- 
road; and  shall  also  construct,  where  the 
same  has  not  already  been  done,  and  there- 
after maintain  at  all  road  crossings  now  ex- 
isting or  hereafter  established,  cattle-guards, 
suitable  and  sufficient  to  prevent  cattle, 
horses,  sheep,  hogs  and  other  stock  from 
getting  on  such  railroad;  and  when  such 
fences  or  cattle-guards  are  not  made  as 
aforesaid,  or  when  such  fences  or  cattle- 
guards  are  not  kept  in  good  repair,  such 
railroad  corporations  shall  be  liable  for  all 
damages  which  may  be  done  by  the  agents, 
engines  or  cars  of  such  corporation,  to  such 
cattle,  horses,  sheep,  liogs  or  other  stock 
thereon,  and  reasonable  attorney's  fees,  in 
any  court  wherein  suit  is  brought  for  such 
damages,  or  to  which  the  same  may  be  ap- 
pealed; but  where  such  fences  and  guards 
have  been  duly  made  and  kept  in  good  repair, 
such  railroad  corporation  shall  not  be  liable 
for  any  such  damages,  unless  negligently  or 
wlllfnlly  done."  Whether  or  not  appellant 
Is  required  by  the  foregoing  statute  to  con- 
struct and  maintain  cattle  guards  and  wing 
fences  at  the  crossing  in  question  Is  a  ques- 
tion of  law  (Illinois  Central  Railroad  Co.  v. 
Whalen,  42  111.  396),  and  it  must  he  deter^ 
mined  from  a  construction  of  the  statute  in 
question.  The  object  sought  to  be  accom- 
plished by  the  enactment  of  this  statute  was 
to  prevent  injury  to  domestic  animals  and  to 
protect  employes  and  the  traveling  public 
from  the  danger  resulting  from  the  obstruc- 


tion of  railroad  tracks.  Terre  Haute  & 
Indianapolis  Railway  Co.  v.  Williams,  172 
111.  379,  50  N.  E.1II6,  64  Am.  St  Rep.  44. 
The  statute  should  receive  a  liberal  con- 
struction in  furtherance  of  Its  objects.  Pub- 
lic roads  and  highways  and  platted  portions 
of  cities,  towns,  and  villages  are  expressly 
excepted  from  the  general  purview  of  the 
statute  In  question,  and  by  construction  It 
has  been  held  that  other  places  where  public 
convenience  forbids  fencing  were  also  ex- 
cepted as  l>eing  within  the  spirit  and  intent 
of  the  statute.  Chicago  &  Eastern'  Illinois 
Railroad  Co.  v.  Ouertin,  115  III.  466,  4  N.  E. 
507;  Chicago,  Burlington  &  Quincy  Railroad 
Co.  V.  Hans,  111  III.  114.  It  has  also  been 
settled  that  where  the  railroad  Is  exempt, 
either  expressly  or  by  necessary  implica- 
tion, from  fencing  certain  portions  of  its  road, 
cattle  guards,  connected  with  wing  fences, 
must  be  placed  at  the  terminus  of  the  exempt- 
portions,  to  prevent  animals  from  going  to 
portions  of  the  right  of  way  required  to  be 
fenced.  Atchison,  Topeka  &  Santa  F6  Rail- 
road Go.  V.  Elder,  149  111.  173,  36  N.  E.  565; 
Toledo,  St.  Louis  dc  Kansas  City  Railroad  Co. 
V.  Franklin,  159  111.  99,  42  N.  B.  819.  In 
Elliott  on  Railroads,  vol.  3,  S  1198,  the  rule 
Is  laid  down  as  follows:  "The  general  rule 
is  that,  wherever  a  railroad  company  is  under 
obligation  to  fence  Its  tracks.  It  is  bound  to 
maintain  cattle  guards  at  the  boundary  line 
between  the  fenced  and  unfenced  parts  of  Its 
track."  Clearly,  there  Is  an  Implied  exemp- 
tion from  the  duty  to  fence  the  right  of  way 
at  a  grade  crossing  of  one  railroad  over  an- 
other, and  yet,  unless  a  railroad  is  Included 
In  the  words  "public  roads  and  highways,"  it 
is  not  expressly  excepted  by  the  language  of 
the  statute,  but  It  would  be  so  absurd  and 
impracticable  to  give  the  statute  a  construc- 
tion requiring  one  railroad  to  build  a  fence 
across  the  track  of  another  that  we  have  no 
hesitation  in  holding  that  such  railroad 
crossing  Is  excepted,  whether  it  be  Included 
in  the  words  "public  roads  and  highways" 
or  not  There  is  here,  therefore,  an  excep- 
tion, and  appellant  was  not  required  to  fence 
its  right  of  way  across  the  Pawnee  Railroad 
right  of  way ;  and  this  brings  us  to  the  pre- 
cise and  only  frlctional  question  In  the  case: 
whether  appellant  was  required  to  construct 
cattle  guards  and  wing  fences  so  as  to  pre- 
vent domestic  animals  from  getting  upon  its 
right  of  way  from  the  right  of  way  of  the 
Pawnee  Railroad  Company. 

Appellant  contends,  with  much  force  and 
reason,  that  a  distinction  exists  between  this 
crossing  and  other  places  where  railroads  are 
not  required  to  fence.  In  that  as  to  all  other 
such  places  where  public  convenience  requires 
the  road  to  be  left  open  the  public  have  a 
right  to  use  such  open  places,  and  that  do- 
mestic animals  may  be  rightfully  there  and 
may  stray  upon  the  railroad  unless  pre- 
vented by  wing  teacea  and  cattle  guards; 
while,  as  to  the  crossing  In  question,  the 
public  have  no  right  to  use  said  crossing 
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except  to  cross  over  It  on  the  cars  of  one 
or  the  other  of  the  railroads,  and  that  In  no 
event  can  domestic  animals  get  upon  said 
crossing  without  passing  over  the  line  fence 
of  one  of  the  railroads.  In  other  words,  the 
contention  seems  to  be  that,  since  the  duty 
to  fence,  under  the  law,  Is  binding  upon  both 
companies,  appellant  ought  not  to  be  held 
liable  for  a  failure  to  construct  and  main- 
tain wing  fences  and  cattie  guards,  the  only 
necessity  for  which  would  result  from  the 
failure  of  the  Intersecting  railroad  to  com- 
ply with'  the  statute  requiring  it  to  erect  and 
maintain  suitable  fences  on  both  sides  of  its 
right  of  way.  The  duty  Imposed  on  appel- 
lant  by  the  law  cannot  be  made  to  depend 
upon  the  observance  or  nonobservance  of  the 
legal  duty  resting  upon  another.  It  may  be 
true  that  the  neglect  of  the  Pawnee  Railroad 
Company  to  Iceep  Its  fences  in  repair  made  It 
possible  for  the  animals  In  question  to  get 
upon  appellant's  right  of  way ;  but  It  Is  also 
true  that.  If  appellant  had  constructed  suffl- 
dent  wing  fences  and  cattie  guards  on  each 
^ide  of  the  space  it  was  not  required  to  fence 
at  this  crossing,  the  animals  could  not  have 
strayed  to  the  place  where  they  were  struck. 
The  duty  to  fence  and  to  construct  cattie 
guards  Is  absolute,  and  It  is  no  defe&se  that 
another  railroad  company  owing  the  same 
duty  has  neglected  to  perform  It  Marengo 
V.  Great  Northern  Railway  Co.,  84  Minn. 
397,  87  N.  W.  1117,  87  Am.  St  Rep.  368.  The 
law  Is  well  settled  that  the  fact  that  the 
animals  were  running  at  large  in  violation  of 
the  statute  is  no  defense  to  an  action  for 
Injury  to  such  animals  based  on  a  violation 
of  the  statute.  Ewing  v.  Chicago  &  Alton 
Railroad  Co.,  72  III.  25;  Cairo  &  St  Louis 
Railroad  Co.  v.  Woosley,  85  111.  370.  If  the 
unlawful  act  of  the  owner  which  makes  the 
injury  possible  is  not  available  as  a  defense, 
it  would  seem  that  the  unlawful  act  of  a 
third  party  could  not  exempt  appellant  from 
liability. 

While  no  adjudicated  case  Involving  the 
exact  question  here  presented  has  been  cited 
by  counsel  or  found  by  us  In  this  or  any 
other  state.  It  seems  to  us  more  consonant 
with  reason  and  the  true  Intent  and  spirit  of 
the  statute  to  hold  that,  wherever  there  Is 
an  express  or  Implied  exception  to  the  stat- 
ute  requiring  railroads  to  fence  their  rights 
of  way,  the  duty  to  inclose  the  fenced  por- 
tion of  the  right  of  way  by  the  construction 
and  maintenance  of  suitable  and  sufficient 
wing  fences  and  cattle  guards  arises  where 
the  duty  to  fence  ends,  and  that  the  failure 
of  appellant  herein  to  comply  with  the  stat- 
ute as  thus  construed  renders  It  liable. 
There  was  consequently  no  error  In  refusing 
to  direct  a  verdict  and  In  refusing  the  in- 
structions offered  by  appellant  based  upon  a 
contrary  construction  of  Its  duty  under  the 
statute. 

The  Judgment  of  the  Appellate  Court  tor 
the  Third  District  Is  affirmed. 

Judgment  affirmed. 


(2S  111.  Essy 
BLAKE  V.  LINDBIOM  et  aL 
(Supreme  Court  of  IlUhoIs.     Feb.  21,   1907.) 

1.  Cebtiobabi  —  Pboceedinob  of  MtrNiciPAi, 
Boards. 

The  circuit  court  of  Cook  county  has  juris- 
diction to  issue  a  writ  of  certiorari  to  review 
the  action  of  the  civil  service  commission  of 
the  city  of  Chicago  in  removing  a  patrolman 
from  his  position  on  the  police  force. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  9,  Certiorari,  {  88.] 

2.  MtnticiPAi,  CoBPOBATiONB— Civn.  Sebvicb 
—RBotiijiTioNB—Rui.X8— Construction. 

Section  10  of  the  civil  service  act  (Hurd's 
Rev.  St  1905,  c  24,  §  455)  provides  that  a 
candidate  shall  be  on  probation  for  a  period  to 
be  fixed,  and  section  1,  rule  6,  adopted  by  the 
city  of  Chicago  civil  service  commission,  fixes 
the  probationary  period  for  patrolmen  at  six 
months.  Held,  that  a  discharge  of  a  patrol- 
man was  legal  if  made  within  the  six  months 
allowed  as  the  probationary  period,  and  in  com- 
puting tiiis  time  all  time  should  be  excluded 
during  which  he  was  lawfully  suspended  or  law- 
fully discharged  and  not  reinstated. 

Error  to  Branch  Appellate  Court  First 
District;  John  Gibbons,  Judge. 

Certiorari  by  James  A.  Blake  against  Rob- 
ert Lindblom  and  others  to  review  the  action 
of  the  civil  service  commission  of  the  city  of 
Chicago  In  removing  Blake  as  a  patrolman 
from  the  police  force.  From  a  Judgment  of 
the  Appellate  Court  reversing  a  judgment  of 
the  circuit  court  ordering  the  issue  of  the 
writ  Blake  brings  error.    Affirmed. 

James  Todd,  Newton  Wyeth,  and  Richard 
J.  Cooney,  for  plaintiff  In  error.  Michael 
F.  Sullivan  (James  Hamilton  Lewis,  Corp. 
Counsel,  of  counsel),  for  defendants  In  error. 

SCOTT,  C.  J.  Blake,  on  October  22,  1897 
(his  name  having  been  duly  certified  by  the 
civil  service  commission),  was  appointed  a 
patrolman  In  the  police  department  of  the 
city  of  Chicago.  On  November  10,  1897,  by 
the  direction  of  the  commission,  he  was  dis- 
charged. Thereafter  the  commission,  having 
been  advised  by  the  corporation  counsel  of 
the  city  of  Chicago  that  the  order  of  dis- 
charge was  Illegal,  reinstated  Blake  on  De- 
cember 30,  1897.  Charges  were  then  prefer- 
red against  him,  and  he  was  notified  to  ap- 
pear before  the  commission  on  January  4, 
1898,  for  trial.  After  the  service  of  said 
notice,  and  on  December  80,  1807,  the  head 
of  the  police  department  suspended  Blake 
from  the  service  pending  the  investigation. 
On  January  4,  1888,  Blake  appeared  before 
the  commission,  a  trial  was  had  and  an  or- 
der entered  removing  him  from  the  service. 
Thereafter,  on  April  22,  1898,  the  bead  of  the 
police  deparbaent  addressed  a  written  com- 
munication to  the  civil  service  commission 
stating  that  it  was  claimed  that  the  discharge 
of  Blake  was  Irregular,  and  that  for  the  pur- 
pose of  curing  any  error,  If  any  existed,  the 
bead  of  the  department  did,  by  the  commiml- 
cation  in  question,  discharge  Blake  In  pursu- 
ance of  the  provisions  of  section  10  of  the 
civil  service  act  for  a  reason  set  forth  In  the 
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commanlcatloQ.  On  the  next  day,  April  23, 
1S98,  thlB  discharge  was  approved  by  the 
civil  service  commission.  On  December  19, 
1899,  Blake  filed  In  the  circuit  court  of  Cooli 
county  a  petition  alleging  that  his  discharge 
was  Illegal,  and  praying  for  a  wjlt  of  certio- 
rari commanding  the'  civil  service  commission 
to  send  np  Its  record  for  InspWion.  Noth< 
Ing  fnrther  seems  to  have  been  done  In  the 
matter  until  January  10,  1903,  when  the  pe- 
tition was  amended  and  the  writ  ordered. 
The  commissioners  made  return,  a  bearing 
was  had  In  the  circuit  court,  the  record  o( 
the  commission  was  quashed  and  adjudged 
to  be  null  and  void  and  wlthont  force  or- 
effect  The  commissioners  sued  out  a  writ 
of  error  from  the  Appellate  Court  for  the 
First  District  to  review  this  Judgment,  and 
the  case  was  assigned  to  the  Branch  Appel- 
late Ckrart  for  that  district,  where  the  Judg- 
ment of  the  circuit  court  was  reversed  with- 
out any  remanding  ordor,  for  the  reason,  as 
stated  in  the  opinion  of  the  Branch  Appellate 
Court,  that  the  drcult  court  was  without 
Jnrisdictlon  to  review  the  record  of  the  civil 
service  commission  by  certiorari.  Blake 
brings  the  cause  to  this  court  by  writ  of 
error. 

Since  the  entry  of  the  Judgment  by  the 
Branch  Appellate  Court  this  conrt.  In  the 
rase  of  Powell  v.  Bullls,  221  111.  379,  77  N.  H. 
575,  has  determined  that  the  circuit  and  su- 
perior courts  may,  by  certiorari,  review  the 
proceedings  of  .the  civil  service  commission 
in  removing  a  police  patrolman  from  office. 

Blake  contends  that  the  order  of  the  civil 
service  commission  made  on  January  4,  1898, 
was  Illegal,  and  his  removal  Improper.  De- 
fendants in  error  reply  that,  even  If  that  be 
true,  Blake,  under  the  statute,  was  a  patrol- 
man on  probation,  and  that  the  action  of  the 
head  of  the  department  on  April  22,  1898,  In 
discharging  him,  and  the  approval  of  that 
action  by  the  civil  service  commission  on  the 
next  day,  effectually  and  lawfully  removed 
him  from  the  service  in  any  event  As  to 
that  Blake  calls  attention  to  the  fact  that 
the  period  of  probation,  as  fixed  by  the  rules 
of  the  dvll  service  commission,  is  six  months, 
that  he  was  originally  appointed  on  October 
22,  1897,  and  that  the  order  approving  his 
discharge  by  the  head  of  the  department 
was  not  approved  by  the  civil  service  commis- 
sion nntil  April  23,  1898,  after  the  expiration 
of  six  months. 

Section  10  of  the  civil  service  act  being 
section  455  of  chapter  24  of  Hard's  Revised 
Statutes  of  1905,  provides  that  when  a  candi- 
date is  first  appointed  to  a  position  In  the 
classified  service  the  "appointment  shall  be 
on  probation  for  a  period  to  be  fixed"  by  the 
rules  of  the  commission,  and  "at  or  before 
the  expiration  of  the  period  of  probation 
the  bead  of  the  department  or  office  in  which 
a  candidate  is  employed  may,  by  and  with 
tlie  consent  of  said  commission  discharge 
him  open  assigning  in  writing  his  reason 
therefor  to  said  commission."        Section  1 


of  mle  6  of  the  rules  adopted  by  the  dvll 
service  commission  of  the  city  of  Chicago 
fixes  the  probationary  period  at  six  months. 
The  purpose  of  this  probationary  service  Is 
manifestly  to  enable  the  head  of  the  depart- 
ment to  determine  whether  the  probationer 
Is  fully  competent  to  perform  the  duties  of 
the  position,  and  whether  his  character  and 
discretion  warrant  bis  continuance  in  place. 
These  matters  may.  In  many  instances,  be 
determined  by  observing  him  in  the  perform- 
ance of  his  duties,  and  the  rule  contemplates 
that  the  head  of  the  department  shall  have 
opportunity  to  so  observe  the  officer  through- 
out the  entire  six  months,  excluding.  In  com- 
puting the  time,  any  period  during  which  his 
official  connection  with' the  service  may  be  in- 
terrupted by  lawful  suspension  or  lawful  dis- 
charge and  reinstatement  Blake  was  right- 
fully suspended  from  the  performance  of  his 
duties  from  December  30,  1897,  imtil  after 
the  close  of  the  investigation  on  January  4, 
1898,  Ilurd's  Rev.  St  1905,  c.  24,  8  457. 
Deducting  this  period  from  the  time  which 
elapsed  beginning  with  the  day  of  his  ap- 
pointment and  expiring  on  the  day  of  his  re- 
moval pursuant  to  the  order  of  the  head  of 
the  department  made  In  April,  1898,  less  than 
six  months  remain,  so  that,  within  the  mean- 
ing of  the  rule,  he  was  discharged  within  the 
probationary  term.  We  are  of  the  opinion, 
therefore,  that  the  Judgment  of  the  Branch 
Api)eliate  Court  was  right,  but  for  a  reason 
other  than  that  stated  In  the  opinion  of  that 
court 

Blake  did  not  file  bis  petition  for  a  writ 
of  certiorari  until  December  19,  1899 — more 
than  one  year  and  seven  months  after  his 
removal  pursuant  to  the  order  of  the  head 
of  the  police  department.  No  excuse  is  stat- 
ed by  the  petition  for  this  delay.  The  de- 
fense of  laches  has  not  been  suggested.  De- 
lay for  a  shorter  time,  not  satisfactorily  ex- 
plained, has  been  held  by  this  court  to  be 
a  bar  to  the  right  to  a  writ  of  certiorari  In 
a  case  of  this  character.  City  of  Chicago  v. 
Condell  (111.)  79  N.  E.  954. 

The  Judgment  of  the  Branch  Appellate 
Court  will  be  affirmed. 

Judgment  affirmed. 


(225  111.  38<> 


HILL  V.  TOHILL. 


(Supreme  Court  of  Illinois.     Feb.  21,   1907.) 

1.  Fences— Line    Fences— Division— View- 
ers—Replacement. 

Kurd's  Rev.  St  1905,  c.  54,  8  7,  provides 
that,  if  disputes  arise  between  owners  of  adjoin- 
ing lands  concerning  the  proportion  of  fences 
to  be  made  or  maintained  by  either  of  them, 
such  disputes  shall  be  settled  by  any  two  of  the 
fence  viewers  of  the  town  or  precinct ;  it  being 
their  duty  to  distinctly  mark  and  divide  the 
proportion  of  the  fence  to  be  made  or  main- 
^tained  by  eadi.  Beld,  that  the  owner  to  whom 
a  portion  of  a  fence  is  assigned  by  viewers  is 
entitled  to  remove  it  for  the  purpose  of  repair- 
ing it  or  replacing  by  some  other  lawfal  parti- 
tion fence. 
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2.  CONSTITUTIONAI,   LaW  —  DUE  PBOCESS   OF 

Law. 

Kurd's  Rev.  St  1905,  c  54,  J  7,  relating 
to  partition  fences,  and  directing  that  suefi 
fences  sliaU  be  assigned  to  adjoining  owners  by 
viewers,  etc.,  is  not  unconstitutional  in  so  far 
as  it  aSects  hedge  fences  planted  by  com- 
plainant's predecessor  in  title  before  the  en- 
actment of  the  statute,  as  depriving  complain- 
ant of  his  proi>erty  wiuout  due  process  of  law. 

3.  Fences — Statutes — Application. 

Hurd's  Rev.  St.  1905,  c.  54,  §  7,  provides 
for  the  erection  of  partition  fences,  andf  section 
3  declares  that  each  adjoining  owner  shall  make 
and  maintain  a  just  proportion  of  the  division 
fence,  and,  if  It  be  a  hedge  fence,  it  shall  be 
cut  back  or  trimmed  at  certain  intervals,  pro- 
vided that  the  section  shall  not  apply  to  any 
hedge  fence  protecting  either  an  orchard  or 
buildings  or  wind-break,  not  to  exceed  30  rods. 
Held  that,  where  at  the  time  a  portion  of  a 
partition  hedge  fence  was  sought  to  be  removed 
complainant's  land  adjacent  thereto  was  and 
had  been  used  entirely  as  farm  land,  the  fact 
that  complainant  intended  in  the  future  to 
locate  an  orchard  and  buildings  at  a  place 
where  the  hedge,  if  still  standing,  would  pro- 
tect them,  did  not  entitle  him  to  prevent  the 
removal  of  the  hedge  either  under  the  statute 
or  independent  thereof. 

Appeal  from  Circuit  Court,  Macon  County ; 
W.  C.  Johns,  Judge. 

Bill  by  Jona  M.  Tohill  against  Hugh  W. 
Hill.  From  a  decree  In  favor  of  complainant, 
defendant  appeals.    Reversed  and  remanded. 

Jona  M.  Tohill,  the  appellee,  filed  a  bill  for 
Injunction  In  the  circuit  court  of  Maoon  coun- 
ty to  restrain  Hugh  W.  Hill,  the  appellant, 
from  removing  32  rods  of  hed^e  fence  on  the 
line  between  the  lands  of  appellant  and  those 
of  appellee.  The  bill  attacks  the  constitu- 
tionality of  one  section  of  the  statute  in  refer- 
ence to  division  fences.  A  temporary  Injunc- 
tion was  granted  in  term  time,  after  notice  to 
appellant  Thereafter  appellee  filed  a  supple- 
mental bill  praying  that  the  injunction  be  en- 
larged in  scope  so  as  to  prevent  and  restrain 
appellant  from  cutting,  trimming,  or  altering 
the  condition  of  the  hedge,  and  that  so  en- 
larged It  be  made  perpetual.  Appellant  an- 
swered the  original  and  supplemental  bills, 
and  appellee  filed  a  replication  to  the  an- 
swer. A  motion  by  appellant  to  dissolve  the 
Injunction  was  overruled.  Afterwards  the 
case  was  heard  upon  the  bill,  supplemental 
bin,  answer,  replication,  and  the  same  affida- 
vits as  were  Introduced  upon  the  motion  to 
dissolve  the  temporary  Injunction.  A  decree 
was  entered  making  the  injunction  perpetual. 
The  scope  of  the  injunction,  however,  was 
not  enlarged,  as  sought  by  the  supplemental 
bill.  From  the  decree  making  the  Injunction 
permanent  Hill  has  appealed  to  this  court. 

The  facts,  as  they  appear  from  the  affida- 
vits, are  substantially  as  follows :  About  the 
year  1860  one  Edmund  Turpln  became  the 
owner  of  the  southeast  quarter  of  a  section 
of  land  In  Macon  county,  111.  At  that  time 
one  Gasner  owned  the  east  half  of  the  south- 
west quarter  of  said  section,  and  one  White 
owned  the  land  adjoining  said  southeast 
quarter  on  the  south.  Rail  fences  separated 
Turpln's  land  from  Casner's  on  the  west  and 


from  White's  on  the  south.  About  1865  Cas- 
ner  and  Turpln  verbally  agreed  to  replace 
the  rail  fence  between  their  lands  with  hedge, 
and  further  agreed  that  Casner  should  plant 
and  maintain  the  south  half  of  the  hedge 
fence  and  Turpln  the  north  half.  At  the 
same  time  White  and  Turpln  planted  a 
hedge  fence  on  the  line  between  their  lands, 
under  an  agreement  that  White  should  plant 
and  maintain  the  west  half  of  the  hedge  and 
Turpln  the.  east  half.  In  1878  Turpln  died, 
and  devised  the  west  half  of  said  southeast 
quarter  to  his  daughter  Emily  Turpln  and 
the  east  half  thereof  to  his  daughter  Hilda 
H.  Roby.  In  1903  Emily  Turpln  died,  and 
the  west  half  of  said  southeast  quarter  passed 
to  her  heirs  at  law,  who,  In  turn,  conveyed 
the  north  24  acres  of  said  west  half  to  Hilda 
H.  Roby  and  the  south  66  acres  of  said  west 
half  to  appellee,  Jona  M.  Tohill.  Before  her 
death  Emily  Turpln  leased  the  entire  west 
half  of  said  southeast  quarter  to  Tohill  for  a 
term  of  five  years,  and  be  still  holds  said  24 
acres  under  that  lease.  By  mesne  convey- 
ances from  Casner  and  White,  appellant 
Hugh  W.  Hill,  during  the  year  1899,  became 
the  owner  of  the  east  half  of  the  southwest 
quarter  of  said  section  and  the  owner  of  the 
land  adjoining  said  66  acres  on  the  south. 
The  hedge  fences  were  maintained  under  the 
agreements  above  referred  to  until  Tohill  be- 
came the  owner  of  said  56  acres,  but  as  those 
agreements  were  made  when  the  entire  south- 
east quarter  was  owned  by  one  person,  and, 
as  under  those  agreements  Hill  would  be  re- 
quired to  maintain  all  the  fence  on  the  west 
and  south  of  said  56  acres  except  32  rods 
thereof  on  the  west  side  of  the  north  16  acres, 
a  controversy  arose  between  Hill  and  Tohill 
concerning  what  portion  of  the  fence  should 
be  maintained  by  each.  Being  unable  to  reach 
an  agreement  satisfactory  to  both.  In  October, 
1905,  fence  viewers  were  chosen  by  the  parties, 
who  met  and  set  off  to  Hill  to  keep  and  main- 
tain the  north  1,594)^  feet  of  the  division 
fence  between  Tohlll's  56  acres  and  Hill's  laud 
west  therof,  and  to  Tohill  to  keep  and  main- 
tain the  remainder  of  the  division  fence  on 
the  west  and  south  of  his  56  acres.  Hill  had 
theretofore  agreed  with  Hilda  H.  Roby  that 
the  hedge  between  her  24  acres  and  Hill's 
land  west  thereof  should  be  pulled  up  and  a 
wire  fence  erected  In  lieu  thereof  at  the  Joint 
expense  of  both.  Tohill  also  was  advised,  be- 
fore the  fence  viewers  had  met,  that  Hill  in- 
tended to  remove  that  portion  of  the  hedge 
fence  that  should  be  set  off  to  him  to  main- 
tain and  to  erect  a  wire  fence  in  its  place. 
After  the  fence  viewers  had  allotted  to  Hill 
the  north  1,594%  feet,  of  the  fence  between 
his  land  and  Tohlll's  66  acres,  he' removed 
the  hedge  between  his  land  and  the  24  acres 
belonging  to'  Hilda  H.  Roby,  and  had  a  ma- 
chine In  position  to  remove  said  1,594%  feet 
of  hedge  for  the  purpose  of  replacing  the 
same  with  a  lawful  wire  fence,  yrbea  Tohill 
obtained  the  temporary  Injunction  restraining 
him  from  pulling  up  the  32  rods  of  hedge  on 
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the  west  side  of  the  north  16  acres  of  tbe 
56  acres  owned  by  TohlU.  This  18-acre  par- 
cel, at  the  time  the  original  bill  was  filed,  was 
not  improved  by  buildings  or  fruit  trees  of 
any  character.  For  many  years  this  tract 
bad  been  used  for  fanning  purposes,  and  not 
as  pasture  land. 

It  is  alleged  In  tbe  original  bill  that  it  is 
the  purpose  of  TohlU  to  plant  an  orchard  and 
erect  a  residence  on  the  north  16  acres  of  his 
land,  in  order  that  he  may  utilize  tbe  32  rods 
of  hedge  In  controversy  as  a  wind-break  and 
protection  to  his  proposed  orchard  and  dwell- 
ing. By  the  supplemental  bill  it  was  alleged 
that  since  the  filing  of  the  original  bill,  and 
since  the  temporary  injunction  was  granted, 
Tohlll  has  set  out  a  small  orchard  of  apple 
and  pear  trees  on  said  north  16  acres,  along 
and  near  to  tbe  hedge  fence.  The  affidavits 
considered  on  the  bearing  of  this  cause  show 
that  before  the  action  of  the  fence  viewers 
above  mentioned  TohlU  had  frequently  ex- 
pressed his  intention  of  utilizing  said  16  acres 
for  the  purposes  set  forth  In  tbe  original 
and  supplemental  bills.  The  only  matter  over 
which  there  was  any  direct  conflict  In  the  evi- 
dence was  whether  the  32  rods  of  hedge  fence 
in  dispute  was  sufficient  to  turn  stock. 

Appellant  urges  as  ground  for  reversal  that 
be  has  the  right  to  remove  the  hedge  and  sut)- 
stltute  therefor  a  wire  fence,  so  long  as  a 
good  and  legal  fence  Is  maintained  according 
to  law. 

Appellee  has  assigned  cross-errors,  ques- 
tioning the  action  of  the  court  in  refusing  to 
enjoin  appellant  from  cutting,  trimming,  or 
altering  the  condition  of  the  thirty-two  rods 
of  hedge,  and  contends  that,  if  his  position  is 
not  well  taken  in  other  respects,  he  is,  under 
the  statute,  at  least  entitled  to  have  30  rods 
of  the  hedge  along  the  16  acres  left  un- 
trinuned  and  uncut  as  a  wind-break  and  pro- 
tection to  his  orchard  and  contemplated  dwell- 
ing house. 

Hugh  Crea  and  Hugh  W.  Housum,  for  ap- 
pellant. Nelson  &  Whitley  and  J.  R.  Fitz- 
gerald, for  appellee. 

SCOTT,  C.  J.  (after  stating  tbe  facts).  This 
controversy  arose  over  a  hedge  which  is  part 
of  a  division  fence  and  which  the  fence  view- 
ers set  off  to  appellant  to  maintain.  The 
question  is:  May  be  rightfully  remove  it  and 
construct  a  lawful  fence  of  different  material 
In  its  place  without  the  consent  of  appellee, 
the  adjoining  landowner?  The  hedge  occu- 
pies more  ground  than  would  be  occupied  by 
the  proposed  fence,  and  whether  it  is  suffi- 
cient to  turn  stock  is  one  of  tbe  questions 
which  was  controverted  in  the  circuit  court. 

The  fence  viewers  acted  imder  section  7  of 
diapter  64  of  Hurd's  Revised  Statutes  of 
1905,  which  provides:  "If  disputes  arise  be- 
tween the  owners  of  adjoining  lands,  concern- 
ing the  proportion  of  fence  to  be  made  or 
maintained  by  either  of  them,  such  dispute 
shall  be  settled  by  any  two  of  the  fence  view- 
ers of  tbe  town  or  precinct,  as  the  case  may 


be,  and  in  such  cases  It  shall  be  tbe  duty  of 
the  two  fence  viewers  to  distinctly  mark  aud 
define  the  proportion  of  the  fence  to  be  made 
or  maintained  by  each."  Under  a  statute 
which.  In  substance,  cannot  be  distinguished 
from  the  one  above  set  out,  the  Supreme 
Court  of  Massachusetts  has  held  "that  the 
part  of  the  fence  assigned  by  fence  viewers 
to  one  owner  to  keep  in  repair  was  bis  prop- 
erty, so  far,  at  least,  that  the  removal  of  It 
for  the  purpose  of  replacing  it  with  another 
fence  of  a  different  kind  could  not  make  him 
a  trespasser,"  and  that  the  owner  to  whom  a 
portion  of  the  fence  has  been  so  assigned  has 
tlie  right  to  remove  it  for  the  purpose  of  re- 
pairing it  or  replacing  it  by  some  other  law- 
ful partition  fence.  Burrell  v.  Burrell,  11 
Mass.  294;  Ropes  ▼.  Flint,  182  Mass.  473, 
65  N.  E.  812.  Adopting  the  view  of  the  Mas- 
sachusetts court,  we  conclude  that  after  the 
fence  viewers  had  assigned  the  hedge  fence, 
to  appellant  to  maintain  he  had  the  right  to 
remove  tbe  hedge  and  substitute  therefor  a 
lawful  fence  of  other  material  without  the 
consent  of  the  adjoining  landowner.  As  to 
the  statute  so  construed,  appellee  contends 
that  as  the  hedge  was  set  out  and  maintained 
by  bis  predecessors  in  title,  and  that,  as  he 
succeeded  to  such  ownership  thereof  as  they 
enjoyed,  the  Legislature  could  not,  without 
violating  that  provision  of  the  Constitution 
which  forbids  the  taking  of  private  property 
without  due  process  of  law,  enact  a  statute 
which  by  Its  terms  authorized  the  fence  view- 
ers to  assign  the  hedge  fence  to  appellant  to 
maintain,  when  such  assignment  would  whol- 
ly deprive  appellee  of  all  right  of  control 
over  the  fence  so  assigned. 

In  McKeever  v.  Jenks,  59  lovro,  300,  13  N. 
W.  295,  It  was'  held  that  an  Iowa  statute  vest- 
ing In  fence  viewers  i)owers  similar  to  those 
conferred  upon  such  officers  by  section  7, 
supra,  was  not  properly  subject  to  tbe  con- 
stitutional objection  here  urged.  Other  au- 
thorities of  the  same  general  tenor  are  Davis 
V.  Board  of  County  Comrs.,  65  Minn.  310, 
67  N.  W.  997,  33  L.  R.  A.  432,  60  Am.  St  Rep. 
475,  Editor's  note  to  Myers  v.  Dodd,  9  Ind. 
290,  found  at  page  629,  68  Am.  Dec.,  Gilson 
V.  Munson,  114  Mich.  671,  72  N.  W.  994.  Tom- 
iinson  V.  Balnaka,  163  Ind.  112,  70  N.  B.  155, 
and  Coster  v.  Tide  Water  Co.,  18  N.  J.  Eq. 
64.  There  are  authorities  which  sustain  ap- 
pellee's position,  but  we  deem  it  unnecessary 
to  discuss  them  in  view  of  certain  historical 
considerations  hereinafter  detailed  affecting 
section  7,  supra. 

This  question  does  not  seem  to  have  been 
heretofore  discussed  in  any  of  tbe  opinions 
of  this  court.  It  is,  however,  apparent  from 
language  found  in  our  Reports  relating  to  the 
statute  here  in  question  and  to  other  stat- 
utes conferring  like  powers  upon  fence  view- 
ers, and  from  the  fact  that  this  identical  stat- 
ute has  been  enforced  by  this  court  in  at 
least  one  case,  that  this  court  has  long  re- 
garded this  enactment  as  valid.  Ketcbum  v. 
Stolp,  15  111.  341;    McCormick  v.  Tate,  20 
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111.  334;  Bale  ▼.  Andrews,  76  IlL  252; 
Thompson  t.  Bnlson,  78  III.  277;  D'Arcy  Vi 
Miller,  86  IIL  102,  29  Am.  Rep.  U.  Varioos 
proTlslons  of  chapter  M,  supra,  to  which  the 
objection  now  made  applies  with  as  great 
force  as  it  does  to  section  7,  supra,  hare  been 
regarded  as  enforceable  by  the  Appellate 
Courts  of  the  state.  Boyd  v.  Lammert,  18 
IIL  App.  632;  Delmel  v.  Obert,  20  Hi.  App. 
557;  Campbell  t.  Feyerabend,  53  HI.  App. 
225;  Scott  t.  Jackson,  03  III.  App.  529. 

It  Is  to  be  observed  that  this  section,  except 
for  a  mere  verbal  variance,  was  first  enacted 
in  1857  (Sess.  Laws  1857.  p.  159),  and  has 
been  continuously  in  force  since  that  time, 
and.  If  violative  of  the  Constitution  of  1870, 
it  also  contravened  the  Constitution  of  1848. 
To  sustain  the  appellee's  contention  now 
wonld  be  to  unsettle  that  which  has  for  well- 
nigh  50  years  been  tacitly  held  by  the  courts 
of  the  state  to  be  the  law,  and  would  be  to 
destroy  property  rights  which  liave  grown  up 
'  and  been  established  on  the  theory  that  this 
statute  was  enforceable.  This  law  having  been 
regarded  as  Valid  and  enforced  without  ques- 
tion as  to  its  constitutionality  by  this  court 
and  other  courts  of  the  state  since  1857,  we 
wonld  not  now  be  Justified  in  holding  it  to  be 
unconstitutional  unless  Its  invalidity  was 
clear,  certain,  and  l)^ond  question.  Cooley's 
Const  Lim.  (7th  Bd.)  103,  104 ;  Story  on  the 
Constitution,  {  405;  Martin  v.  Hunter's  Les- 
•seee,  1  Wheat  804,  4  L.  Ed.  97 ;  Bank  v.  Hal- 
stead,  10  Wheat  51,  6  L.  Bd.  2«4;  Stuart  v. 
Laird,  1  Cranch,  299,  2  L.  Ed.  115 ;  Swift  v, 
Calnan,  102  Iowa,  206,  71  N.  W.  233,  37  L.  B. 
A.  402,  63  Am.  St  Rep.  443 ;  State  v.  Blake,  36 
N.  J.  Law,  442 ;  Bingham  v.  Miller,  17  Ohio, 
445,  49  Am.  Dec.  471.  While  the  question  un- 
der discussion  might  in  the  first  instance  have 
presented  some  difficulty,  the  statute  here 
challenged  must  now  be  regarded  as  a  proper 
exercise  of  the  police  power. 

Section  3  of  chapter  54,  supra,  after  requir- 
ing that  each  of  the  adjoining  landowners 
shall  make  and  maintain  a  Just  proportion  of 
the  division  fence,  and  that  if  such  fence  be 
a  hedge  fence,  it  shall  be  cut  back  or  trimmed 
at  certain  intervals,  contains  a  proviso  to  the 
effect  "that  the  provisions  of  this  section  shall 
not  apply  to  any  hedge  fence  protecting  ei- 
ther an  orchard  or  buildings  or  wind-break, 
not  to  exceed  thirty  rods."  The  appellee  con- 
tends that  30  rods  of  this  hedge  fall  within 
that  proviso  and  consequently  cannot  be  law- 
fully removed  or  trimmed  or  cut  back  with- 
out his  consent  It  Is  apparent  that  at  the 
time  this  suit  was  commenced  the  hedge  was 
not  within  that  proviso,  and  its  terms  there- 
fore have  no  application.  The  fact  that  ap- 
pellee may  have  then  Intended  at  some  time 
in  the  future  to  locate  an  orchard  and  build- 
ings at  a  place  where  the  hedge  would,  if  still 
standing,  protect  them,  is  without  signifi- 
cance. It  is  apparent  from  the  words  of  the 
proviso  that  it  Is  Intended  to  apply  only  to  a 
hedge  which  Is  actually  within  the  terms  of 
the  exception  to  the  statute  at  the  time  the 


proviso  Is  Invoked,  and  not  to  a  hedge  which 
is  not  then,  but  may  at  some  future  time  be^ 
wltliin  such  terms. 

Appellee's  next  proposition  Is  that  Irre- 
spective of  the  statute,  a  court  of  equity 
should  Interfere  by  Injunction  to  restrain  the 
removal  of  tliis  hedge,  for  the  reason  that  be 
derives  special  benefit  enjoyment  or  advan- 
tage from  it  beyond  its  actual  value  as  a 
fence.  This  is  based  on  the  fact  that  the 
hedge,  if  permitted  to  remain  as  it  Is.  wIU 
afford  protection  for  the  orchard  which  appel- 
lee, at  the  time  of  filing  the  original  bill,  Ii^ 
tended  thereafter  to  plant  and  the  bulldingB 
which  he  intended  thereafter  to  erect  Tt>e 
proof  shows  that  at  the  time  the  original 
bill  was  filed  the  only  benefit  enjoyment  or 
advantage  which  the  appellee  derived  from 
this  hedge  was  not  greater  than  that  which 
he  would  derive  from  any  lawful  division 
fence.  The  only  special  value  which  be  claim- 
ed was  one  which  did  not  then  exist  but 
which  he  averred  would  exist  In  the  future. 
.  It  follows,  therefore,  that  the  proposition 
last  mentioned,  even  if  It  be  In  accord  with 
the  law  of  this  state,  as  to  which  we  express 
no  opinion,  will  not  control. 

The  decree  of  the  circuit  court  will  be  re- 
versed, and  the  cause  will  be  remanded,  with 
directions  to  enter  a  decree  dissolving  the  in- 
junction and  dismissing  the  bill  for  want  of 
equity. 

Reversed  and  remanded,  with  directions. 


(225  III.  S63) 

PEOPLE)  ex   rel.   DELANBT   ▼.   MARKI& 

WICZ. 
(Supreme  Court  of   Illinois.     Feb.  21.   1907.) 

Towns  —  Oiticers  —  Blioibilitt  —  Quau- 
ncATioNS  TO  Vote— Residence. 

For  the  purpose  of  a  town  election,  the 
entire  town,  as  to  the  qualifications  of  electors, 
is  considered  one  voting  district  so  that  one 
havinK  resided  in  the  town  for  30  days  next 
preceding  the  town  election,  and  being  other- 
wise qnalified,  can  vote  at  such  town  election 
for  town  officers,  at  the  polling  place  in  the 
election  district  In  which  he  actually  resides  on 
the  day  of  election,  regardless  of  how  short  a 
time  he  has  resided  in  that  election  district  of 
the  town,  and  therefore,  nnder  Hurd's  Rev.  St. 
1905,  c.  139,  art  9.  S  1.  P-  2013,  he  is  eligible 
to  the  town  office  of  road  commissioner  for  ttk« 
district  of  which  he  is  a  resident;  town  elec- 
tions beinjj  governed  by  the  town  law.  though 
the  f^eneral  election  law  (Hnrd's  Rev.  St.  190(1, 
c.  46.  par.  30,  p.  860)  provides  that  the  county 
board  shall  establish  the  places  for  holding  elec- 
tions in  the  county,  and  that  all  general  and 
special  elections,  town  meeting  elections,  or 
town  elections  shall  be  held  at  the  places  so 
fixed. 

Appeal  from  Appellate  Court  First  Dis- 
trict. 

Information  In  the  nature  of  quo  warranto 
by  the  people  on  the  relation  of  electors 
against  Peter  Markiewicz.  From  a  Judgment 
of  the  Appellate  Court  reversing  a  Judgment 
of  ouster,  the  people  appeal.   Affirmed. 

The  Attorney  General  of  Illinois,  at  the 
relation  of  certain  electors  of  the  town  of 


Digitized  by 


Google 


tm 


PBOPLB  T.  MARKIEWICZ. 


257 


Lemont  In  Cook  eonnty,  filed  an  information 
In  the  n&ture  of  qno  warranto  In  the  circuit 
conrt  of  that  conhty  cballengrlng  the  rleht 
of  Peter  Marklewla  to  the  office  of  commla- 
•loner  of  highways  In  said  town.  It  appears 
from  the  pleadings,  and  from  the  stipulation 
of  facts  on  which  the  case  was  snbmltted 
to  the  court  for  trial,  Jnry  being  walyed,  that 
appellee  was  elected  commissioner  of  high- 
wajrs  In  road  district  No.  3,  April  4,  1005.  to 
fill  a  vacancy,  and  that  he  duly  qualified  and 
continues  to  act  In  that  capacity;  that  the 
town  of  Lemont  is  organized  tinder  the  gen- 
eral  township  laws,  and  is  divided  Into  three 
road  commissioner^  districts,  the  bonndarles 
of  which  do  not  conform  to  the  four  election 
districts  of  the  town;  that  appellee  before 
March  15.  lOOB,  resided  in  election  district  No. 
8  and  road  district  No.  2;  that  on  March  14, 
1908.  he  rented  a  bouse  which  la  In  election 
district  No.  4  and  road  commissioner's  dis- 
trict No.  3.  and  on  March  15,  1905,  be  moved 
Into  It  with  bis  family  and  personal  belong- 
ings and  has  since  the  date  last  mentioned 
continuously  lived  there  with  his  family; 
that  he  Is  a  citizen  of  the  United  States,  and 
for  more  than  a  year  prior  to  April  4,  1905, 
bad  been  a  resident  of  the  town  of  Lemont; 
that  he  did  not  vote  at  the  election  of  April 
4,  1006,  and  was  not  qnallfled  to  vote  at  thn* 
election  for  cotmty  or  state  officers;  that 
highway  commissioners  are  voted  for  by  all 
the  voters  of  the  town.  On  hearing  the  clr- 
cnit  court  found  that  appellee  had  not  resided 
In  tbe  election  district  SO  days  next  pre- 
ceding the  town  election,  and  was  there- 
fore not  a  legal  voter' and  was  Ineli^bie  to 
bold  a  town  office.  The  circuit  conrt  en- 
tered Judgment  of  ouster  and  for  costs 
■gainst  the  respondent  This  Judgment  was 
reversed  by  tbe  Appellate  Court,  and  the  case 
was  thereupon  appealed  to  this  court 

W.  H.  Stead,  Atty.  Gen^  and  Cobnm  ft 
Case,  for  appellant  F.  M.  Keoogh  (Danltf 
P.  Murphy,  of  counsel),  for  appellee. 

CARTER,  J.  (after  stating  tbe  facts).  On 
tbe  facts  stated  was  appellee  eligible  to  the 
ofBce  of  commissioner  of  highways  of  the 
town  of  Lemont?  "No  person  shall  be  eli- 
l^ble  to  any  town  office  unless  be  shall  be  a 
legral  voter,  and  have  been  one  year  a  resi- 
dent of  such  town."  Hurd's  Rev.  St  1005, 
c.  139,  art  9,  i  1,  p.  2013.  It  is  contended 
that  appellee  Is  not  a  legal  voter  as  the  term 
la  here  used,  unless  be  was  qualified  to  vote 
on  April  4,  1905,  In  tbe  election  district  in 
which  he  then  resided.  This  court  In  Wil- 
liams V.  Potter,  114  III.  628,  633,  3  N.  B.  729. 
731,  In  discussing  township  elections,  after 
referring  to  several  sections  of  the  law  apply- 
ing to  auch  elections,  stated:  "They  [these 
aections]  apply  to  town  elections  eiclusively, 
and  this  fact  must  be  kept  constantly  In  view 
tn  the  consideration  of  this  case.  Elections 
for  other  purposes,  such  as  for  state  and 
coonty  officers,  are  govwned  by  the  general 
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election  law  applicable  to  counHea  under 
township  organization,  which  consists  of  dif- 
ferent and  independent  statutory  provisions, 
and  the  whole  difficulty  in  this  case  has  evi- 
dently  arisen  from  confounding  the  two  sys- 
tems pertaining  to  elections  In  counties  under 
township  organization."  This  reasoning  ap- 
plies with  great  force  to  the  questions  now 
under  consideration  in  this  case. 

It  is  earnestly  contended  that  the  statutes 
bare  been  so  changed  since  that  decision  was 
rendered  that  the  reasoning  there  does  not   . 
apply  to  the  present  case,  particularly  section 
80  of  chapter  46,  entiOed  "Elections"  (Hurd's 
Rev.  St  1905,  p.  800),  which  provides:   "No 
person  shall  be  permitted  to  vote  at  any  elec- 
tion except  In  tbe  district  In  which  he  re- 
sides."  The  election  under  discussion  In  Wil- 
liams V.  Potter,  supra,  took  place  April  7, 
1885.    Paragraph  81  (chapter  46)  of  tbe  eleo 
Hon  law   (1   Starr  ft  O.   Ann.   St   1885,   pw 
1003)  then  provided :  "The  voters  of  such  pre- 
dhct  shall  not  be  permitted  to  cast  their  vote 
at  any  other  district  of  the  precinct  excepting 
Id  the  election  district  In  which  they  reside." 
Section  1  of  article  7  of  the  Constitution  pro- 
vides:  "Every  person  having  resided  in  thia 
state  one  year.  In  the  county  ninety  days, 
and  in  the  election  district  thirty  days  next 
I^eceding  any  election  therein,    •    •    •    who 
shall  be  a  male  citizen  of  the  United  States, 
above  tbe  age  of  twenty-one  years,  shall  bs 
entitled  to  vote  at  such  election."    Section  65 
of  chapter  46,  "Elections"  (Hurd's  Rev.  St  ' 
1005,  p.  867),  has  substantially  copied  the 
provisions  of  the  Constitution  Just  quoted  In 
giving  the  qualifications  of  voters.    Both  this 
section  of  the  election  law  and  the  provision 
of  the  Constitution  as  to  tbe  qualification  of 
voters  have  now  exactly  the  same  wording 
that  they  had  in  1885,  when  the  decision  in 
Williams  V.  Potter,  supra,  was  made.     Sec- 
tion 7  of  article  7  of  the  township  law  (2 
Starr  ft  O.  Ann.  St  1885,  p.  2417,  c.  139.  par. 
67)  as  It  stood  at  tbe  time  Williams  v.  Potter 
was  decided  is  largely  the  same  as  the  same 
section  of  the  townslttp  law  as  it  now  stands 
(Hurd's  Rev.  St  190.'..  p.  2011) ;  the  chief  dif- 
ference  being  that  In  1885,  when  there  was 
more  than  one  voting  place  In  a  town,  there 
were  separate  ballot  boxes  for  each  polling 
place  to  receive  the  ballots  as  to  the  town 
officers,  and  these  boxes  were  ail  tn1;en  to 
one  place  In  the  town  and  opened  and  can- 
vassed together,  and  under  the  present  law, 
while  the  ballots  are  placed  In  separate  ballot 
boxes,  they  are  canvassed  In  each  district 
by  the  officers  there  in  charge,  and  sepnrat* 
certificates  and  poll  lists,  together  with  the  bal- 
lots, are  sealed  and  transmitted  to  the  town 
clerk,  and  thereafter  the  returns  are  canvass- 
ed by  tbe  town  officers  tbe  same  under  the 
present  law  as  they  were  under  tbe  law  in, 
April,  1885.     What  Is  said  here  as  to  these 
two  sections  does  not  refer  to  that  part  of 
the  present  statute  applying  to  a  town  which 
lies  wholly  within  the  limits  of  an  Incoi>. 
poreted  city  or  whose  territorial  limits  are 
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coextensive  with  the  territorial  limits  of 
any  Incorporated  city,  Tillage  or  incorporated 
town.  The  town  here  in  question  does  not 
come  within  either  of  these  exceptions,  and 
we  do  not  attempt  to  construe  this  section  of 
the  township  law  as  to  these  exceptions  in 
discussing  the  case.  The  general  election 
law  In  force  in  April,  1885,  provides  as  to 
the  places  where  the  election  shall  be  held. 
After  stating  that  the  county  board  could  des- 
ignate such  places,  it  says  that  "all  general 
and  special  elections  shall  be  held  at  the 
paces  so  designated  and  established."  1 
Starr  &  C  Ann.  St.  1885,  p.  1005,  c.  46,  par.  31. 
The  present  law,  as  amended  In  1903  (Kurd's 
Rev.  St  1006,  p.  860),  reads  on  this  subject 
as  follows :  "The  coimty  board  in  every  case 
shall  fix  and  establish  the  places  for  holding 
elections  in  its  respective  county  and  all  gen- 
eral and  special  elections,  town  meeting  elec- 
tions or  town  elections,  shall  be  held  at  the 
places  so  fixed." 

We  have  examined  with  care  the  various 
laws,  together  with  the  changes  and  amend- 
ments, bearing  on  this  discussion  since  the 
decision  in  Williams  v.  Potter,  supra,  and 
we  think  it  plain  that  then,  as  now,  the  law 
intended  the  county  board  to  fix  the  polling 
places  for  state,  county,  and  town  elections, 
and  that  they  should  be  the  same  for  all  eleo 
tions.  The  general  election  law,  when  that 
decision  was  rendered,  required,  as  It  does 
now,  that  no  person  should  be  permitted 
to  vote  except  in  the  district  in  which  be 
resided.  The  only  possible  chance  to  argue 
that  there  is  any  practical  dltTerence  In  the 
general  election  law  and  the  township  law 
covering  this  question  now  from  these  laws 
then  would  be  upon  the  insertion  in  that 
portion  of  the  general  election  law  just 
quoted  of  the  words  ''town  meeting  elections 
or  town  elections."  In  1903,  when  the  Leg- 
islature made  this  amendment,  did  they 
Intend  to  set  aside  the  town  election  law  on 
this  subject  and  the  decision  of  this  court 
construing  the  same?  We  think  not  By 
the  various  amendments  that  have  been  made 
to  the  general  and  town  election  laws  bear- 
ing on  this  subject,  the  Legislature  in  the 
last  20  years  has  been  trying  to  make  the  two 
laws  fit  into  each  other,  so  that  no  claim 
could  be  made  that  the  same  polling  place 
should  not  be  used  for  all  elections.  Mani- 
festly there  was  no  intention,  by  the  insertion 
of  these  words  in  the  general  law,  to  add  any 
voting  qualifications,  but  simply  to  make  clear 
the  fact  that  all  elections,  inclnding  "town 
meeting  elections  or  town  elections,"  should  be 
held  at  the  same  place.  The  words  "district" 
and  "precinct"  as  used  in  the  election  law 
since  the  present  Constitution  was  adopted, 
has  not  always  been  used  with  the  same 
meaning.  Sometimes  they  have  been  so 
used  that  the  word  "precinct"  meant  a  larger 
territory  than  the  word  "district";  a  dis- 
trict being  a  subdivision  of  a  precinct  This 
!•  usually,  but  not  always,  the  case  in  the 
general  election  law.    Sometimea  they  have 


been  used  so  that  the  word  "precinct"  cov- 
ered a  smaller  territory  than  the  word  "dis- 
trict" This  is  the  case  with  reference  to  the 
election  act  passed  in  1885,  now  in  force 
In  the  city  of  Chicago,  when  taken  in  con- 
nection with  certain  primary  laws,  although 
generally  In  primary  laws  the  term  "primary 
district"  is  used.  Sometimes  "district"  and 
"precinct"  are  used  Interchangeably,  as  will 
be  shown  from  a  careful  reading  of  the  pres- 
ent general  election  law.  They  will  be  found 
to  be  so  used  In  paragraph  30  of  chapter  46 
(Hurd's  Rev.  St  1906,  p.  860);  hence  the 
meaning  of  these  words  must  be  gathered 
very  largely  from  the  connection  in  which 
they  are  used  In  each  instance. 

For  the  purpose  of  to?ni  elections  only, 
polling  places  and  election  districts  in  the 
town  of  Lemont  have  been  established  by  the 
county  board,  under  the  law,  solely  for  the 
convenience  of  the  voters.  For  that  election 
the  entire  town,  as  to  the  qualifications  of 
the  electors,  is  considered  one  voting  district 
A  voter  who  has  resided  in  the  town  for  30 
days  next  preceding  the  town  election,  and 
has  all  the  other  qualifications  necessary  to 
make  him  a  legal  voter,  can  vote  at  such  town 
election  for  town  ofiicers.  at  the  polling  place 
in  the  election  district  in  which  he  actually 
resides  on  the  day  of  election,  regardless  of 
the  length  of  time  he  has  previously  resided 
in  that  particular  election  district  of  the 
town,  but  he  cannot  vote  at  any  other  polling 
place  than  that  of  the  election  district  in 
which  be  then  resides.  Whatever  is  said  in 
Williams  V.  Potter,  supra,  apparently  not  in 
harmony  with  this  conclusion  was  unneces- 
sary to  the  decision  of  that  case.  Under  the 
gradual  changes  that  have  been  made  in  the 
law  where  towns  have  been  divided  for  the 
purpose  of  voting  for  town  officers,  the  an- 
nual meeting  now  consists  of  two  distinct 
lines  of  work:  First  the  election  of  town 
officers  (the  voters  of  each  election  district 
voting  at  the  official  polling  place  established 
for  their  convenience  by  the  county  Iward  in 
that  election  district)  and  the  canvass  and 
return  of  these  votes  and  results  as  provided 
in  the  law ;  second,  the  business  part  of  the 
town  meeting,  which  Is  to  be  held  at  2 
o'clock  at  the  particular  polling  place  desig- 
nated by  the  proper  authority.  The  Legis- 
lature never  intended  that  any  voter  stiould 
be  qualified  to  take  part  In  the  general  busi- 
ness of  a  town  meeting  and  not  be  qualified 
to  assist  in  the  election  of  town  officers.  Ap- 
pellee was  a  bona  fide  resident  of  the  road 
commissioner's  district  for  which  he  was 
elected  highway  commissioner  on  April  4, 
1905.  He  was  a  legal  voter  of  the  town  for 
all  town  matters. 

The  conclusion  that  we  have  reached  on  this 
question  renders  unnecessary  a  discussion  of 
the  other  points  raised  in  the  briefs. 

What  is  said  here  does  not  apply  to  any 
other  than  town  electlcms.  For  state,  connty, 
city,  and  village  elections  the  voter.  In  ad- 
dition to  all  other  legal  qualiflcatlona,  most 
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bare  resided  30  days  next  preceding  the  elec- 
tion In  the  election  district  In  which  he  votes. 

The  Judgment  of  the  Appellate  Court  will 
be  afflrmed. 

Judgment  affirmed. 


(2i)  III.  336) 

SHULD  ▼.  WILSON  et  aL 
(Supreme  Court  of  Illinois.     Feb.  21.  1907.) 

1.  WrLus— Pbcuniabt  Legacies— Abatement. 

Pecuniary  legacies  are  payable  out  ot  the 
personal  estate  of  the  testator,  and,  unless  made 
a  charge  against  the  real  estate,  such  legacies 
mnst  abate  if  there  is  not  sufScient  personal 
estate  to  pay  them. 

[Ed.  Note.— For  cases  in  point,  see  Cent  DUr- 
vol.  49,  Wills,  i  2101.] 

2.  PUEADIRG — iBSTTEa     AND     PBOOF— AXUEQA- 

TIOK8  Not  Denied. 

The  fact  that  a  material  allegation  was  not 
specifically  denied  did  not  relieve  complainant 
of  the  burden  of  supporting  it  by  evidence. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  {  122&] 

3.  Wiixa  —  Lkoacies  —  Payment  —  Subjec- 
tion ov  Real  Estatb— Laches. 

Where  legatees  had  been  paid  the  principal 
of  their  legacies  and  delayed  for  7  years  and  8 
months  after  testatrix's  death  before  instituting 
proceedings  to  subject  certain  of  testatrix's  real 
estate  in  Illinois  to  the  payment  of  interest  on 
such  legacies,  they  were  barred  by  laches  from 
obtaining  such  relief. 

Error  to  Circuit  Court,  Kane  County;  H. 
B.  Willis,  Judge. 

Suit  by  Maud  Shuld  against  William  Wil- 
son and  others.  From  a  decree  In  favor  of 
defendants,  complainant  brings  error.  Af- 
firmed. 

Xjee,  Lee  ft  Schucbardt,  for  plaintiff  In 
error.  Bl  O.  Southwortb,  for  defendants  in 
error. 


FARMER,  J.  Eliza  Spear  died  testate  In 
the  county  of  Santa  Clara,  In  the  state  of 
California,  In  July,  1801.  Her  will  contains 
26  numbered  paragraphs.  The  first  directs 
that  the  body  be  taken  to  the  state  of  Illi- 
nois for  Interment.  The  next  24  paragraphs, 
except  paragraphs  14  and  16,  gave  to  legatees 
tberein  named  sums  of  money  differing  in 
amounts  to  the  different  persons  mentioned 
in  the  various  paragraphs.  Paragraph  14 
gave  to  Elmer  Cross  20  acres  of  land  In  the 
state  of  California,  In  addition  to  a  money 
bequest  Paragraph  16  gave  to  John  Wilson, 
a  brother  of  testatrix,  a  note  she  held  against 
him.  Paragraph  26  was  as  follows:  "I 
direct  that  the  rest  and  residue  of  the  estate 
not  bequeathed,  after  paying  all  expenses,  be 
divided  between  Ann  £}van8,  William  Wilson, 
of  Valparaiso,  Ind.,  Andrew  Wilson,  of  Osh- 
kosb,  Wisconsin,  John  Wilson,  of  Algona, 
Iowa,  and  Oeorge  Cross,  Almon  Cross  and 
Elmer  Cross,  (brothers  of  Ann  Evans,)  share 
and  share  alike."  The  will  nominated  O. 
G.  Jenkins,  of  California,  and  John  J.  Wil- 
son, a  brother  of  testatrix,  residing  In  the 
state  of  Iowa,  as  executors.    On  the  6tli  of 


November,  1891,  the  will  was  admitted  to 
probate  In  Santa  Clara  county,  Cal.,  and, 
Jenkins  refusing  to  qualify  as  executor,  John 
J.  Wilson  qualified  as  sole  executor  of  the 
will  and  letters  testamentary  were  Issued 
to  him  as  such.  He  continued  to  act  as  such 
executor  until  his  death,  which  occurred  In 
November,  1895.  In  January,  1896,  Edwin 
A.  Wilcox,  of  said  Santa  Clara  county,  was 
by  the  superior  court  of  said  county  appoint- 
ed administrator  with  the  will  annexed  of 
the  estate  of  said  Eliza  Spear  and  duly  quali- 
fied as  such.  On  January  19,  1890,  appellant 
filed  this  bill  In  the  circuit  court,  setting  up. 
In  substance,  the  foregoing  statement.  The 
bill  further  alleged  that  the  executor  and  the 
administrator  with  the  will  annexed,  after 
the  payment  of  debts,  bad  collected  and  dis- 
tributed the  larger  portion  of  the  estate  of 
Eliza  Spear  to  the  special  legatees  and  dev- 
isees under  orders  of  the  superior  court  of 
Santa  Clara  county,  Cal.,  but  that  the  amount 
distributed  was  not  sufficient  to  pay  said 
legatees  and  devisees  In  full,  and  that  the 
assets  remaining  In  the  hands  and  under  the 
control  of  the  administrator  with  the  will 
annexed  are  not  sufficient  to  pay  the  balance 
due  said  legatees  and  devisees  and  the  costs 
and  expenses  of  administration.  The  bill 
further  alleged  that  John  J.  Wilson,  who  was 
one  of  the  residuary  legatees,  after  he  had 
qualified  as  executor  and  had  commenced 
the  execution  of  the  will,  filed  his  bill  In  the 
city  court  of  Aurora,  111.,  at  the  September 
term,  1893,  In  his  private  capacity,  for  the 
partition  of  block  No.  1,  Idlewllde  addition 
to  Aurora,  Kane  county.  111. ;  that  In  his  said 
bill  be  alleged  Eliza  Spear  was  seised  In  fee 
simple  of  the  premises  at  the  time  of  her 
death,  and  that,  by  her  will,  the  said  prem- 
ises became  the  property  of  the  residuary 
legatees  under  her  said  will;  that  none  of 
the  special  legatees  under  the  will  of  said 
Eliza  Spear  were  made  parties  to  the  said 
bill  for  partition;  that  complainant  here, 
Maud  Shuld,  had  no  knowledge  that  the  title 
to  the  said  premises  belonged'  to  the  estate 
of  Eliza  Spear;  that  It  had  not  been  Inven- 
toried by  the  executor;  that  complainant,  who 
Is  a  devisee  under  the  will  of  Eliza  Spear, 
first  learned  said  real  estate  was  the  property 
of  Eliza  Spear  in  July,  1898,  and  that  she 
received  this  knowledge  from  Edwin  A.  Wil- 
cox, administrator  with  the  will  annexed, 
who  acquired  bis  loiowledge  in  the  year 
1898  from  certain  memoranda  among  the 
papers  received  by  him  from  the  estate  of 
the  former  executor,  John  J.  Wilson.  The 
bin  charges  that  the  will  of  Eliza  Spear  made 
the  specific  legacies  a  charge  against  her  real 
estate,  and  that  the  executor  was,  and  the 
administrator  with  the  will  annexed  Is,  by 
the  provisions  of  the  said  will,  charged  with 
the  trust  and  duty  of  selling  said  real  estate 
and  applying  the  proceeds  to  the  imyment 
of  the  legacies  provided  In  said  will.  All 
parties  In  Interest  as  special  or  residuary 
legatees  are  made  defendants  to  the  bill. 
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The  prayer  of  the  bill  Is  that  the  will  be 
construed,  and  that  the  premises  In  Aurora, 
111.,  be  charged  with  the  payment  of  the 
balahce  due  complainant  and  other  special 
legatees  under  said  will;  that  the  same  may 
be  sold  and  the  proceeds  thereof  paid  and 
distributed  by  the  administrator  with  the 
will  annexed  on  the  balance  due  the  special 
legatees;  and.  If  anything  is  left  after  the 
legacies  are  paid  in  full,  such  balance  be  paid 
to  the  residuary  legatees. 

The  defendants,  who  were  special  legatees 
under  the  will  of  Eliza  Spear,  filed  an  answer 
admitting  the  material  allegations  of  the 
bill,  setting  up  the  balance  claimed  to  be 
due  each  on  their  respective  legacies,  and 
praying  that  the  same  might  be  paid  them 
out  of  the  proceeds  of  any  sale  of  the  prem- 
ises described  In  complainant's  bill.  The  re- 
siduary legatees  answered,  denying  that  the 
assets  of  the  estate  of  Eliza  Spear  In  Call-, 
fomia  were  Insufficient  to  satisfy  the  money 
legacies  provided  for  in  her  will.  They  al- 
leged In  their  said  answer  that  at  the  time 
of  the  death  of  the  testatrix,  and  for  a  long 
time  afterwards,  there  was  ample  property 
of  her  estate  outside  of  the  Illinois  real 
estate  to  pay  all  claims,  demands,  and  money 
legacies,  and  that,  if  there  was  a  deficiency, 
It  resulted  from  the  negligence  and  inatten- 
tion of  the  executor  and  administrator  with 
the  will  annexed,  and  that  the  real  estate 
described  in  complainant's  bill  Is  in  no  man- 
ner liable  for  any  deficiency  In  the  money 
legacies.  The  answer  denies  that,,  by  the 
terms  of  the  will,  or  by  a  proper  construction 
thereof,  the  money  legacies  were  made  a 
lien  upon  any  of  the  real  estate  of  testatrix, 
and  denies  the  right  of  the  executor  or  ad- 
ministrator with  the  will  annexed  to  in  any 
manner  Interfere  with  the  real  estate  de- 
scribed in  the  bill  of  complaint,  whether 
the  money  legacies  In  the  will  mentioned  are 
paid  in  full  or  not  The  answer  admits  that 
John  J.  Wilson,  while  executor  of  said  will, 
filed  his  bill  in  the  city  court  of  Aurora  for 
partition  of  the  premises  described  In  com- 
plainant's bin  of  complaint,  and  avers  that 
said  partition  proceedings  were  prosecuted 
to  a  decree,  and  that  said  decree  Is  valid 
and  binding  upon  all  persons,  including  the 
complainant.  By  an  amendment  to  their  an- 
swer the  residuary  legatees  averred  that,  by 
the  statute  of  California,  where  the  will 
was  probated,  the  complainant  was  barred 
from  bringing  her  action,  and  that,  being 
barred  In  the  state  of  California,  she  was 
also  barred  in  this  state.  The  amendment 
further  averred  that  "these  defendants  Inter- 
pose the  statute  of  limitations  of  the  state  of 
Illinois  as  a  good  and  perfect  defense  to 
said  action,  the  same  not  having  been  com- 
menced until  more  than  seven  years  after 
the  letters  testamentary  were  Issued  thereon 
In  the  state  of  California  and  nearly  eight 
years  after  the  decease  of  Eliza  Spear;  and 
further  answering,  these  defendants  Inter- 
pose to  said  action  laches  on  the  part  of  the 


complainant,  and  hereby  tet  np  laches  as  • 
particular  and  q)eclal  defense  thereto." 

On  the  trial  of  the  case  the  only  evidence 
heard  was  the  deposition  of  E^win  A  Wil- 
cox, administrator  with  the  will  annexed. 
He  testified  that  the  personal  estate  amount- 
ed to  $13,813.29,  and  the  real  estate,  which 
did  not  Include  the  premises  In  controversy. 
$8,600,  the  total  value  of  both  personal  and 
real  property  being  $22,493.29.  He  testified 
that  John  J.  Wilson,  as-  executor,  paid  ou 
legacies  $9,801,  and  that  he,  as  administrator 
with  the  will  annexed,  had  paid  on  legacies 
$5,000,  making  the  total  thus  paid  $14,301, 
and  that  there  was  a  balance  still  due  the 
legatees  of  $2,495.75.  The  $14,801  paid  lega- 
tees Is  the  exact  amount  of  the  money  lega- 
cies named  in  the  will,  except  two  legacies 
of  $1  each.  The  proof  is  that  the  balance 
due  on  money  legacies  is  for  interest  for  a 
failure  to  pay  the  legacies  at  the  time  when 
they  were  required  to  be  paid  by  law.  The 
executor,  John  J.  Wilson,  in  his  lifetime, 
paid  the  principal  of  a  number  of  the  money 
legacies  and  took  receipts  in  full  therefor. 
The  balance  in  full  of  the  principal  of  other 
legacies  was  paid  by  the  administrator  with 
the  will  annexed,  but  snid  administrator  with 
the  will  annexed  testified  that,  by  the  Civil 
Code  of  California,  legacies  bear  interest  at 
7  per  cent,  per  annum  from  the  time  they  are 
due  and  deliverable,  and  that,  by  said  Code, 
they  are  due  and  deliverable  one  year  after 
the  testator's  death.  The  rule  is  that  pecuni- 
ary legacies  are  payable  out  of  the  personal 
estate  of  the  testator,  and,  unless  made  a 
charge  against  the  real  estate,  where  there 
is  not  sufficient  personal  estate  to  pay  them, 
such  legacies  must  abate.  If,  however.  It 
appears  from  the  will  that  it  was  the  intoi- 
tlon  of  the  testator  to  make  the  pecuniary 
legacies  a  charge  on  the  real  estate,  then  the 
real  estate  must  be  resorted  to  to  make  np 
any  deficiency  in  the  payment  of  the  legacies 
from  the  personal  estate.  But,  Independent- 
ly of  whether  the  pecuniary  legacies  were 
mnde  a  charge  against  the  residuary  estate, 
we  think  the  decree  of  the  circuit  court  must 
be  affirmed.  There  is  no  proof  as  to  the 
statute  of  limitations  of  the  state  of  Cali- 
fornia referred  to  in  the  answer,  and  we  are 
not  advised  as  to  what  said  statute  is.  In 
this  state  it  has  been  held  that  a  creditor 
has  ample  means,  through  administration, 
to  enforce  payment  of  his  claim  against  an 
estate, '  and,  although  there  is  no  express 
statute  of  limitations  of  the  time  within 
which  such  a  lien  can  be  enforced,  where 
there  is  an  unexplained  delay  on  the  part  of 
the  creditor,  the  period  of  seven  years  from 
the  death  of  the  party  Is  adopted,  by  anal- 
ogy to  the  Hen  of  judgments,  as  a  bar  to  the 
enforcement  of  the  Hen.  Reed  v.  Colby,  89 
III.  104;  McKean  v.  Vlck.  108  111.  373.  No 
proof  was  offered  by  plaintiff  In  error  to  ex- 
plain the  delay  In  seeking  to  subject  the 
real  estate  described  In  the  bill  to  the  pay- 
ment of  legacies.    It  is  true,  the  bill  alleges 
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complainant  bad  no  knowledge  fbat  the  testa- 
trix owned  the  land  prior  to  Jnly,  1S9S.  But 
tbis  allegation,  wbile  not  specifically  denied 
by  the  answer,  was  not  supported  by  any 
proof.  It  was  a  material  allegation,  and 
tbe  fact  that  It  was  not  denied  did  not  re- 
lieve plaintiff  In  error  from  tbe  burden  of 
supporting  It  by  testimony.  De  Wolf  v.  Long, 
2  Gllman  (111.)  679;  Cushman  r.  Bonfleld, 
139  111.  219,  28  N.  R  937 ;  Cotes  T.  Rohrbeck, 
139  111.  532,  28  N.  B.  .1110;  Qlos  v.  Cratty, 
190  IlL  1%,  63  N.  B.  690.  Tbis  suit  was  not 
brought  until  7  years  and  8  months  after 
the  death  of  tbe  testatrix.  Such  delay,  un- 
explained, Is  a  bar  to  the  maintenance  of 
the  action.  Moore  v.  Ellsworth,  51  111.  308; 
Rosenthal  t.  Renick,  44  111.  202.  So  far  aa 
this  record  discloses,  there  was  no  reason  for 
such  delay.  It  does  not  appear  from  the 
evidence  but  that  the  complainant  and  tbe 
other  legatees  at  tbe  time  of  the  death  of 
testatrix  knew  that  tbe  real  estate  in  con- 
troversy belonged  to  her.  They  have  all 
been  paid  the  principal  of  their  respective 
legacies.  It  does  not  appear  whether  plain- 
tiff In  error  receipted  for  hers  in  full  or  not, 
but  tbe  proof  shows  that  some,  at  least,  of 
tbe  legatees  did.  Having  received  tbe  prin- 
cipal of  their  respective  legacies,  they  can- 
not be  permitted  at  this  late  date,  without 
any  explanation  of  the  delay,  to  charge  the 
real  estate  described  in  the  bill  with  over 
$2,000  for  Interest  on  said  legacies  because 
they  were  not  paid  by  the  executor  within 
the  time  they  should  have  been  by  law. 

Tbe  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 


(223  111.  437) 

ZIMMER  V.  FARR  et  al. 
(Supreme   Court  of   Illinois.     Feb.  21,   1906.) 

1.  MoBTOAOES— TansT  Debo— Fbaud— Bona 
Fide  Holdeb. 

Where  the  beneficiary  of  a  trust  deed  loan- 
ed her  money  in  good  faith  upon  the  title  as  it 
appeared  of  record,  without  any  negligence  or 
any  knowledge  or  notice  of  fraud  by  the  bor- 
rower in  making  such  trust  deed  a  first  lien 
on  the  land  tendered  as  gecurity,  the  beneficiary 
could  not  be  prejudiced  by  snch  fraud. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  ji  345.] 

2.  Al.TXRA.II0N   OF  iNSTBDUSNTe  —  FBAUD  — 

Evidence. 

Evidence  held  insufficient  to  show  that  cer- 
tain deeds  were  altered  after  their  execution, 
ao  as  to  change  the  name  of  the  grantee. 

Appeal  from  Branch  Appellate  Court,  First 
District ;  M.  F.  Tuley,  Judge. 

Bill  by  Emma  C.  Zimmer  against  Charlotte 
C.  Farr  and  others.  From  a  decree  In  favor 
of  complainant,  reversed  by  the  Appellate 
Oourt,  complainant  appeals.  Judgment  of 
Appellate  Court  affirmed. 

John  C.  Trainor,  for  appellant  Charles  I* 
Bartlett.  for  appellees. 

CART  WRIGHT,  J.  This  cause  was  beard 
in  the  circuit  court  of  Ck>ok  county  upon  the 


amended  bill  of  appellant,  tbQ  angers  of 

appellees  thereto,  replications  to  the  answers, 
and  the  proofs  of  the  resi>ectlve  parties,  and 
upon  such  hearing  the  chancellor  found  that 
three  deeds  executed  by  appellant,  her  sister 
Bertha,  and  her  brother  Cionrad  and  his  wife. 
In  which  the  name  of  Ralph  H.  Thatcher  ap- 
peared as  grantee,  were  forgeries,  for  the  rea- 
son that  the  name  of  the  grantee  In  each  deed 
had  been  erased  and  the  name  pf  Thatcher 
liad  been  inserted  after  the  execution  thereof 
and  without  the  knowledge  of  the  grantor 
therein.  The  deeds  were,  therefore,  set  aside, 
and  declared  to  be  null  and  of  no  effect,  and, 
as  a  consequence,  a  trust  deed  executed  by 
Thatcher  and  wife  to  the  appellee  Chicago 
Title  &  Trust  Company  under  its  former 
name,  to  secure  tbe  promissory  note  of 
Thatcher  for  |2,000  and  interest,  held  by 
Charlotte  C.  Farr,  was  set  aside  and  declared 
to  be  void,  and  the  Chlea^  Title  &  Trust 
Company  was  ordered  to  deliver  up  all  of 
the  instruments  to  be  canceled  by  the  clerk 
of  the  court  The  controversy  related  only  to 
the  validity  of  the  trust  deed  as  a  lien,  and, 
the  title  to  the  real  estate  not  being  in  dis- 
pute, an  appeal  was  taken  from  the  decree 
to  the  Appellate  Court  for  tbe  First  District 
The  cause  was  heard  In  the  branch  of  that 
court,  which  reversed  the  decree  and  remand- 
ed tbe  cause,  with  directions  to  dismiss  the 
bill  for  want  of  equity.  The  record  has  been 
brought  here  by  appeal  from  the  Judgment 
of  the  Appellate  Court. 

Tbe  complainant,  Emma  C.  Zimmer,  her 
sister  Bertha  and  her  brother  Conrad  owned 
in  severalty  three  parcels  of  land,  whl(ih  to- 
gether made  a  small  farm  of  18  or  19  acres, 
and  the  deeds  in  question  ^ere  executed  on 
April  10,  1901,  for  the  purpose  of  conveying 
said  lands.  A  corporation  had  been  organ- 
ized under  the  name  of  "Western  Canning 
Company,"  of  which  Thatcher  was  secre- 
tary and  treasiu*er,  and  his  partner,  Leon- 
ard Groodwin,  was  president.  Goodwin  and 
'xnatcher  were  attorneys  at  law,  and  Thatch- 
er bad  known  the  Zimmers  for  some  years, 
and  had  done  some  law  business  for  them. 
Thatcher,  acting  for  the  corporation,  made  a 
verbal  agreement  with  complaln.ant  and  her 
brother  and  sister,  by  which  Conrad  was  to 
sell  his  tract  to  the  complainant,  and  she 
and  her  sister  Bertba  were  to.  sell  the  farm 
to  the  corporation  for  $7,000,  of  which  $1,000 
was  to  be  paid  in  cash,  $1,000  in  shares  of 
stock  of  the  corporation  and  $5,000  In  notes 
of  "the  corporation,  secured  by  a  trust  deed  on 
the  premises.  To  save  the  expense  of  mak- 
ing and  recording  unnecessary  deeds  It  was 
agreed  that  Ck>nrad  should  make  bis  convey- 
ance directly  to  the  corporation,  and  the  pur- 
chase price  for  the  same  was  to  be  arranged 
between  him  and  Thatcher  and  complainant. 
Tnatcher  then  applied  to  Marvin  A.  Farr, 
husband  of  the  defendant  Charlotte  C.  C'arr, 
for  a  loan,  to  be  secured  by  a  first  mortgage 
or  trust  deed  on  the  farm,  and  Farr  agreed 
to  loan  him  $2,000.    Before  the  papers  were 
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made  Thatcher  told  Farr  that  the  trust  deed 
would  come  from  the  camiing  company, 
which  would  execute  the  same  and  the  note 
which  It  secured.  Farr  refused  to  make  the 
loan  to  the  corporation,  and  insisted  upon 
hartng  a  mortgage  made  by  an  Individual, 
whereupon  Thatcher  agreed  that  he  would 
make  the  note  and  execute  the  trust  deed. 
Farr  bad  a  trust  deed  prepared,  dated  April 
9,  1901,  and  a  principal  note  and  coupons  to 
be  executed  by  Thatcher  to  the  trust  com- 
pany. On  April  10,  1901,  the  Zlmmers  went 
to  the  office  of  Goodwin  and  Thatcher  and 
executed  warranty  deeds  for  their  respective 
parcels,  one  by  the  complainant,  another  by 
her  sister  Bertha  and  another  by  Conrad  and 
his  wife,  and  the  deeds  were  acknowledged 
the  same  day  before  Goodwin  as  notary  pub- 
lic. The  deed  from  Bertha  was  dated  April 
8th,  and  the  deeds  from  complainant  and 
Ck>nrad  were  dated  April  9,  1901.  Thatcher 
arranged  with  Conrad  the  payment  for  his 
parcel  sold  to  complainant,  and  delivered  to 
complainant  and  her  sister  Bertha,  each,  $500 
of  the  capital  stock  of  the  corporation.  He 
explained  to  them  that  the  corporation  had 
no  money  at  that  time,  but  would  obtain 
funds  and  pay  the  cash  payment  In  a  short 
time,  and  they  agreed  to  wait  for  it  He  de- 
livered to  the  complainant  and  Bertha  notes 
of  the  corporation  secured  by  a  trust  deed, 
one  for  $2,950  to  the  complainant  and  one 
for  $2,050  to  Bertha.  The  three  deeds  were 
given  to  Thatcher,  and  the  trust  deed  of  the 
corporation  was  also  left  with  him..  On 
April  12,  1901,  Thatcher  delivered  the  deeds 
to  the  trust  company,  and  also  a  trust  deed 
executed  by  himself  and  wife  conveying  the 
premises  to  the  trust  company  to  secure  his 
note  held  by  Charlotte  C.  Farr,  and  said-  In- 
struments were  recorded  the  same  day.  On 
April  26, 1901,  Charlotte  C.  Farr  paid  over  to 
Thatcher  $1,950,  the  net  proceeds  of  the  loan, 
which  he  deposited  to  the  credit  of  the  cor- 
poration. Three  days  afterward  the  canning 
company  made  the  cash  payment  of  $1,000  to 
complainant  and  Bertha  by  its  check  on  the 
Western  State  Bank.  On  May  27,  1901, 
Thatcher  filed  for  record  a  warranty  deed 
from  himself  and  wife  to  the  canning  com- 
pany, dated  April  9th  and  admowledged  April 
12th  and  also  the  trust  deed  of  the  canning 
company,  dated  April  10th  and  acknowledged 
the  same  day,  given  to  secure  the  notes  to 
complainant  and  her  sister.  Tbe  deeds,  when 
delivered  to  the  title  and  trust  company, 
contained  the  name  of  Thatcher  as  grantee. 
The  canning  company  defaulted  In  the  pay- 
ment of  the  notes  secured  by  Its  trust  deed 
and  by  agreement  conveyed  the  lands  back 
to  the  complainant  She  afterward  conveyed 
to  Bertha  the  tract  formerly  owned  by  the 
latter,  and  Bertha  subsequently  quitclaimed 
said  tract  to  the  complainant  to  enable  her  to 
bring  this  suit  and  to  have  the  questions  In- 
volved settled  In  one  litigation.  The  bill  al- 
leged that,  when  the  deeds  were  executed,  the 
Western  Canning  Company   was  named  In 


each  of  them  as  the  grantee;  that  afterward 
Thatcher  erased  the  name  of  the  grantee  in 
each  deed  and  Inserted  bis  own  without  the 
consent  of  the  grantor  therein,  and  therefore 
Thatcher  was  not  the  owner  of  the  lands, 
and  had  no  right  or  title  therein  when  he 
made  the  trust  deed,  and  that  the  deeds  to 
Thatcher  and  the  trust  deed  executed  by  him 
were  clouds  on  the  title  of  the  complainant 
The  question  whether  Thatcher  committed 
a  fraud  by  making  the  trust  deed  securing 
Charlotte  C.  Farr  a  first  Hen  does  not  arise  In 
this  case,  and.  If  there  were  any  such  fraud, 
the  trust  deed  could  not  be  set  aside  to  the 
prejudice  of  Charlotte  C.  Farr,  who  loaned 
her  money  in  good  faith  upon  the  title  as  It 
appeared  of  record,  without  any  negligence  or 
any  knowledge  or  notice  of  the  fraud.  On 
the  question  at  issue  In  the  case,  we  are  con- 
vfnced  that  the  Appellate  Court  was  right 
and  that  the  decree  wSas  not  supported  by  the 
evidence.  Complainant  herself  proved  that 
there  had  been  no  erasure  or  change  what- 
ever in  the  name  of  the  grantee  in  the  deed 
from  Conrad  and  wife  or  in  the  one  from 
Bertha.  She  called  and  examined  as  a  wit- 
ness an  expert  who  had  made  a  careful  mi- 
croscopic examination  and  had  applied  tests 
to  determine  whether  an  erasure  had  been 
made,  and  he  testified  that  there  had  been 
neither  erasure  nor  change.  An  exi)ert  pro- 
duced as  a  witness  for  the  defendants  testi- 
fied to  the  same  effect,  and  the  evidence  Is 
conclusive  that  those  two  deeds  were  In  pre- 
cisely the  same  condition  as  when  they  were 
executed  and  Thatcher  was  the  grantee  In 
each  of  them.  It  could  be  seen  with  the 
naked  eye  that  there  had  been  an  erasure  of 
the  name  of  the  original  grantee  In  the  deed 
from  the  complainant  and  the  name  of 
Thatcher  had  been  substituted  with  a  rubber 
stamp.  The  erasure  had  been  accomplished 
by  the  application  of  a  simple  chemical  prep- 
aration sold  at  stationers  generally  for  that 
purpose,  and  the  only  question  was  when  it 
was  done.  The  change  was  not  disputed, 
and  the  explanation  given  by  Thatcher  was 
that  he  wrote  that  deed  before  Mr.  Farr  re- 
fused to  make  the  loan  to  the  canning  corpo- 
ration; that  the  description  by  metes  and 
bounds  was  lengthy;  that  he  erased  the 
name  of  the  Western  Canning  Company  with 
an  erasing  liquid  which  he  kept  on  his  desk 
for  such  purposes  and  inserted  his  own  name ; 
that  he  afterward  prepared  the  other  deeds 
with  bis  own  name  as  grantee;  that  the 
deeds  were  all  In  the  same  condition  when 
signed  as  at  the  time  of  the  hearing,  and 
that  there  was  no  subsequent  change  In  any 
reiq>ect  He  also  testified  that  he  explained 
the  facto  to  the  complainant  and  her  sister 
Bertha,  and  that  when  he  paid  the  cash  pay- 
ment to  them  he  told  them  It  was  the  pro- 
ceeds of  the  loan  eflTected  by  him.  However 
that  may  be  there  Is  no  evidence  which  would 
Justify  a  conclusion  that  the  deed  of  complain' 
ant  was  altered  after  ite  execution.  The 
other  deeds  were  not  altered  but  were  made 
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to  Thatcher  as  grantee,  and  U  would  be  very 
strange  that  one  deed  should  be  made  to  the 
canning  company  and  the  other  two  deeds  to 
Thatcher.  The  only  justifiable  conclusion  is 
that  all  the  deeds  were  made  to  blm.  He 
had  no  motive  whatever  for  making  the  al- 
leged change  and  could  not  have  gained  any 
benefit  or  advantage  from  It  The  farm  was 
bought  for  the  canning  company,  and  Thatch- 
er conveyed  the  property  to  that  corporation. 
He  indorsed  the  check  for  $1,950,  the  net 
proceeds  of  the  loan  to  him,  and  deposited 
It  in  the  bank  to  the  credit  of  the  canning 
company.  He  personally  never  received  any- 
thing by  reason  of  the  property  being  convey- 
ed to  him,  and  there  is  no  possibility  that 
he  could  be  mistaken  as  to  the  fact  On  the 
other  hand,  it  would  not  be  str^ge  if  the 
complainant  and  her  brother  and  sister 
BhouJd  be  mistaken  in  their  recollection. 
They  were  selling  the  property  to  the  canning 
company,  and,  their  attention  not  being  call- 
ed to  the  question  for  about  three  years, 
their  recollection  may  hare  been  at  fault 
Their  testimony  is  greatly  weakened  by  the 
fact  that  they  testified  with  equal  emphasis 
that  they  never  acknowledged  the  deeds 
which  they  said  they  In  fact  made,  and  their 
testhnony  on  that  subject  is  certainly  errone- 
ous. Giving  to  the  finding  of  the  chancellor 
all  the  weight  to  which  It  Is  entitled  by  rea- 
son of  the  fact  that  he  heard  the  testimony, 
we  conclude  that  the  finding  was  wrong  and 
not  sustained  by  the  proof. 

The  judgment  of  the  Appellate  Court  is  af- 
firmed. 

Judgment  affirmed. 


(225   III.  608) 

ASSETS  REALIZATION  CO.  T.  DEFREES, 

BRACE  &  RITTER. 
(Supreme  Ooort  of  Illinois.     Feb.  21,   1907.) 

Bnn-niRO  and  Loan  Associations  —  Reor- 
ganization—Receivebs—Sauc  OF  Assets— 
Attobnkt's  Fees. 

Pending  dissolution  of  a  building  and  loan 
association,  under  the  supervision  of  toe  Auditor 
of  Public  Accounts,  a  reorganization  was  at- 
tempted by  a  large  majority  though  less  then 
two-thirds  of  the  stock,  whereupon  the  Attorney 
General,  on  relation  of  the  Auditor  of  Public  Ac- 
connts,  filed  a  complaint,  praying  that  a  receiv- 
er be  aiipointed  to  take  charge  of  the  associa- 
tion's sssetSj  and  petitioners  were  then  employ- 
ed by  the  association's  board  of  directors  to 
resist  such  application,  which  they  did,  until 
it  was  determined  by  the  Appellate  Court  that 
a  majority  of  the  stock  was  insufficient  to  estab- 
lish a  reorganization.  Held,  that  the  court  hav- 
ing charge  of  the  dissolution  proceedings  bad 
power  to  award  petitioners  a  reasonable  coun- 
sel fee  for  their  services  as  against  a  purchaser 
of  the  association's  assets  for  an  amount  suffi- 
cient to  pay  in  full  the  general  creditors,  and 
emcta  claims  against  the  estate  as  might  be  al- 
lowed by  the  court. 

AK>eal  from  Appellate  Court  First  District 
Application  by  Defreee,  Brace  &  Ritter  for 
the  allowance  of  counsel  fees  for  resisting  the 
appointment  of  a  receiver  of  the  Mechanics'  & 
Traders'  Savings,  Loan  &  Building  Associa- 
tion.   From  an  order  allowing  such  i>etitIon, 


affirmed  on  a  writ  of  error  by  the  Court  of 
Appeals,  the  Assets  Realization  Company 
appeals.    Affirmed. 

In  July,  1897,  certain  stockholders  of  the 
Mechanics'  &  Traders'  Savings,  Loan  &  Build- 
ing Association  filed  a  bill  of  complaint  in  the 
circuit  court  of  Cook  county,  asking  for  the 
appointment  of  a  receiver  and  the  winding  up 
of  the  corporation.  While  this  bill  was  jiend- 
Ing,  on  July  31,  1897,  the  State  Auditor  of 
Public  Accounts  took  possession  of  the  as- 
sets of  the  association,  and  placed  a  custodian 
in  charge  pursuant  to  certain  provisions  of 
an  act  of  1897,  found  as  sections  17  to  27, 
inclusive,  Hurd's  Rev.  St  1905,  pp.  523-526, 
c.  32.  Tie  Auditor,  under  the  statutory  pro- 
visions, convened  a  meeting  of  the  stock- 
holders on  August  9,  1897.  The  bill  states 
that  there  were  at  this  time  15.294  shares  of 
stock  outstanding  and  that  9,869  shares  were 
represented  in  person  or  by  proxy  at  this 
meeting.  The  meeting  was  adjourned  by  the 
stockholders  until  August  12,  1897,  but  no 
notice  seems  to  have  been  sent  to  the  stock- 
holders of  this  adjourned  meeting.  Over 
11,000  shares  were  present  or  represented  at 
this  adjourned  meeting.  A  resolution  pro- 
viding for  voluntary  liquidation  or  reorgani- 
zation being  submitted,  received  affirmative 
votes  of  9,394  shares,  which  is  802  shares 
less  than  two-thirds  of  the  stock  alleged  by 
the  bill  to  have  been  then  in  force  but  mucli 
more  than  a  majority.  There  appear  to  have 
been  few,  if  any,  votes  cast  against  this  reso- 
lution. Tbe  stockholders  also  voted,  by  a 
majority  vote,  to  remove  the  then  directors 
and  to  elect  a  new  board  of  directors.  For 
the  purpose  of  avoiding,  if  possible,  any 
irregularity  in  tbe  election  of  these  directors, 
that  evening  and  the  next  day  the  old  board 
met  with  the  new  board,  and  by  a  process  of 
resignation  and  election  tbe  old  board  elected 
as  directors  the  identical  persons  who  had 
been  elected  at  tbe  stockholders'  meeting. 
Shortly  after  the  adjournment  of  the  meeting 
of  August  9th,  a  committee  appointed  at  that 
meeting  to  secure  counsel  employed  appellees 
herein,  and  at  the  meeting  of  the  new  board 
of  directors  on  August  12,  1897,  upon  the 
recommendation  of  the  committee  so  appoint- 
ed, appellees  were  employed  by  the  board  of 
directors  to  look  after  the  affairs  of  the  as- 
sociation and  protect  its  interests. 

August  13, 1897,  at  tbe  relation  of  tbe  State 
Auditor  of  Public  Accounts,  tbe  Attorney 
General  filed  a  complaint  under  the  provi- 
sions of  said  act  of  1807,  in  which  it  was  al-  • 
leged  that  less  than  two-thirds  of  tbe  mem- 
bers of  the  said  association  having  voted  in 
favor  of  the  resolution  to  reorganize,  said 
association  was  unable  to  reorganize  or  go 
into  voluntary  liquidation,  and  praying  that 
a  receiver  be  appointed  to  take  charge  of  the 
property  and  assets.  A  temporary  receiver 
was  appointed,  and  afterwards  this  bill  was 
consolidated  with  the  original  bill  of  com- 
plaint filed  by  certain  of  the  shareholders. 
Said  board  of  directors  heretofore  referred  to. 
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throngb  appellees  as  tbetr  coTinsel,  contested 
the  appointment  of  a  receiver.  Considerable 
litigation  arose  over  tbls  and  allied  questions. 
The  circuit  court  upbeld  tbe  legality  of  tbe 
appointment  of  a  receiver  and  on  appeal  to 
tbe  Appellate  Court  tbe  decision  of  tbe  lower 
court  was  upbeld.  Mecbanics'  &  Traders' 
Savings,  Loan  ft  Building  Ass'n  v.  People, 
72  111.  App.  160. 

In  December,  1887,  the  court  granted  per- 
mission to  tbe  acting  board  of  directors  to 
call  a  shareholders'  meeting  for  the  purpose 
of  atteoipting  to  reorganize  or  go  into  volun- 
tary liquidation.  In  accordance  with  the  stat- 
ute, and  the  receiver  sent  out  notices  calling 
tbls  meeting.  It  appears  that  from  the  In- 
ception of  the  litigation  up  to  this  time  nei- 
ther counsel  representing  the  directors  of  tbe 
association,  nor  any  one  for  tfaem,  were  per- 
mitted to  examine  tbe  stock  books  to  ascer- 
tain the  number  of  shareholders  or  number  of 
shares  in  force.  This  meeting  was  called  for 
December  18,  1807,  and  resulted  in  a  vote  of 
8,004  shares  in  favor  of  voluntary  liquidation 
and  204  against,  this  being  less  than  two- 
thirds,  although  more  than  a  majority,  of 
tbe  apparent  number  of  shares  In  force,  and 
tbe  representatives  of  the  association  having 
no  means  of  determining  tbe  actual  number 
of  shares  in  force,  tbe  fight  to  prevent  the 
appointment  of  a  receiver  was  abandoned, 
and  appellees,  by  tbe  orders  of  the  board 
of  directors,  filed  a  supplemental  answer 
submitting  the  entire  matter  to  the  court. 
At  tbe  meeting  of  December  18,  1897,  a  new 
board  of  directors  was  elected,  comprising 
the  previous  board  elected  August  12tb, 
with  the  exception  of  two  or  three  persons. 
This  newly  elected  board  met  (December  2l8t, 
and  passed  certain  resolutions,  among  others 
the  following:  "Resolved,  that  the  circuit 
cotui:  of  Cook  county  be,  and  is,  hereby  re- 
quested to  allow  and  pay  out  of  the  funds  in 
tbe  bands  of  the  receivers,  arising  from  tbe 
proceeds  of  the  property  of  this  association,  a 
reasonable  compensation  to  the  attorneys 
who  defended  said  suit  and  the  expenses  neces- 
sarily incurred  In  conducting  such  defense." 

All  the  fees  which  are  the  subject  of  tbls 
litigation  were  for  services  claimed  to  have 
been  rendered  between  August  12,  1897,  and 
the  date  of  tbe  passage  of  this  last  resolution. 
Tbe  same  Is  true  as  to  tbe  expenses  herein 
claimed.  The  affairs  of  tbe  association  were 
thereafter  in  due  coui«e  closed  up  by  tbe  re- 
ceiver appointed  by  the  circuit  court,  and  on 
March  12,  1901,  a  decree  was  entered  in  the 
consolidated  cases  directing  the  receivers  to 
accept  a  certain  bid  or  proposition  made  by 
the  Assets  Realization  Company,  appellant, 
for  tbe  purchase  of  the  entire  assets  of  tbe 
association.  This  decree  and  bid  stated, 
among  other  things,  that  appellant  was  to 
pay  for  the  assets  an  amount  sufficient, 
"Mrst,  to  pay  In  full  tbe  general  creditors 
of  the  estate  such  claims  against  the  estate 
as  may  be  allowed  by  the  court ;  second,  to 
pay  to  the  stockholders  tbe  sum  of  30  per 


cent,  in  cash  In  addition  to  tbe  dividends 
hereto,fore  ordered  paid  by  the  receivers, 
provided,  etc. ;  third,  to  pay  all  the  expense 
incident  to  the  closing  of  the  ei^tate  and  tbe 
distribution  of  the  proceeds  of  sale  to  us  to 
tbe  parties  entitled  thereto,  Indudlng  such 
receivers'  fees,  if  any,  and  costs  of  adminis- 
tration, as  may  hereafter  be  allowed  by  the 
court"  In  accordance  with  this  decree,  ap- 
pellant paid  $150,000  in  cash  for  the  assets 
of  the  association,  and  gave  bond  that  it 
would  carry  out  tbe  conditions  of  its  bid. 
Thereafter  the  appellees  herein  filed  their 
petition  in  the  original  suit  In  the  drcult 
court,  asking  that  they  be  allowed,  as  fees 
in  acting  for  the  directors  of  said  loan  and 
building  association,  as  hereinabove  set  forth, 
13,726,  <tnd  also  be  allowed  $533.67  for  »- 
penses.  Appellant,  on  leave  of  court,  filed  an 
intervening  petition,  setting  up  that  appellees 
were  not  entitled  to  have  allowed  to  them 
out  of  the  proceeds  of  the  estate  said  fees 
or  expenses.  After  hearing,  the  circuit  court 
found  In  favor  of  appellees,  and  allowed  their 
claim  for  fees  and  disbursements.  This  order 
and  decree  of  tbe  circuit  court  was  taken  to 
the  Appellate  Court  for  the  First  District 
by  writ  of  error,  and  there  affirmed.  The 
case  was  then  appealed  to  tbls  court 

Felsentbal,  Foreman  &  Beckwlth,  for  ap- 
pellant John  Q.  Campbell  (Defrees,  Brace  It 
RItter,  of  counsel),  for  appellee. 

CARTER,  J.  (after  stating  tbe  facts).  Tbe 
main  contention  of  appellant  is  that  tbe  coort 
was  without  authority  to  allow  the  fees  and 
expenses  of  appellees  on  the  facts  shown  by 
the  record ;  the  main  points  of  which  are  set 
out  In  tbe  foregoing  statement  of  tbe  case. 
It  is  urged  that  after  the  appointment  of  a 
receiver  by  tbe  circuit  court  on  August  13. 
1807,  at  which  time  the  court  ruled,  as  a 
part  of  its  order,  that  all  of  the  directors 
and  officers  and  shareholders,  their  agents 
and  attorneys,  were  to  t>e  restrained  and  en- 
joined from  In  any  manner  transacting  or 
conducting  any  business  of  tbe  association, 
or  doing  anything  by  which  Its  assets  might 
directly  or  Indirectly,  be  affected,  tbe  said 
association  and  Its  board  of  directors  were 
deprived  of  all  power  to  enter  into  a  con- 
tract or  employ  attorneys.  If  this  be  tbe  law. 
then  the  appointment  of  a  temporary  re- 
ceiver, under  tbe  act  referred  to,  would  de- 
prive an  association  such  as  this  of  all  poww 
to  incur  any  liability,  even  for  tbe  purpose  of 
testing  tbe  legality  of  the  appointment  of  tbe 
receiver.  If  tbe  Auditor  of  Public  Accounts, 
under  tbls  law,  can  arbitrarily,  without  any- 
supervisory  power  of  the  courts,  appoint  a 
custodian  of  a  homestead  and  loan  assocla* 
tion,  be  could  thereby,  if  he  should  so  desire, 
deprive  such  association  of  tbe  autb<»lty  to 
employ  counsel  for  its  own  defense  and  prcH 
tectlon.  The  property  of  such  associations 
would  then  be  held  by  very  precarious  tenure. 
Tbe  Auditor  must  necessarily  exercise  this 
power,  subject  to  the  control  of  tbe  courts. 
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Any  other  constraction  of  tbia  statue  would 
render  It  liable  to  great  abuse.  Appellees 
were  employed  by  the  board  of  directors, 
representing  more  than  a  majority  of  the 
stock,  and  representing  practically  all  of  tbe 
stockholders  that  were  enough  Interested 
to  take  part  In  the  proceedings,  either  di- 
rectly or  by  proxy.  The  litigation  in  which 
the  fees  were  claimed  to  have  been  earned 
and  the  disbursements  claimed  to  have  been 
made  was  oTer  the  question  as' to  the  legality 
of  the  appointment  of  a  receiver  by  the  cir- 
cuit court,  and  whether  or  not,  under  the  act 
in  question  and  under  tbe  facts,  a  majority 
of  the  shareholders  could  not  reorganize 
Instead  of  two-thirds  being  required,  as  held 
by  the  trial  court  and  afterwards  by  the  Ap- 
pellate Court  When  tbe  Appellate  Court 
decided  this  contention — that  a  majority, 
only,  was  required — to  be  incorrect,  all  fur- 
ther litigation  on  behalf  of  said  corporation 
by  appellees  ceased.  We  do  not  ttaiuk  there 
is  any  good  ground  for  contending  that  the 
aiq)ellees  represented  a  faction,  only,  of  tbe 
shareholders.  From  this  record,  we  are  of 
the  opinion  that  they  represented  the  old 
and  new  board  of  directors,  and  substan- 
tially all  of  the  shareholders  who  took  any 
active  Interest  in  the  association. 

No  general  rule  can  l>e  laid  down  that  will 
apply  to  the  allowance  of  fees  In  cases  of 
this  kind.  The  facts  and  circumstances  of 
each  case  must  be  especially  looked  into  and 
examined  to  render  a  Just  and  equitable  de- 
cision. We  are  fully  aware  If  factions  of  the 
Bbareboldtfs  or  of  the  board  of  directors 
can  feel  that  they  can  bring  contests  over 
assets  in  litigation  of  this  character  without 
incurring  any  pecuniary  hazards,  that  liti- 
gation without  merit  will  be  greatly  encour- 
aged; still,  the  representatives  of  corpora- 
tions whose  very  existence  Is  attacked  should 
t>e  afforded  reasonable  means  for  resisting 
such  attack,  if  the  facts  appear  to  Justify 
such  resistance.  "Public  policy  requires  that 
ttaey  should  be  protected  to  this  extent,  but 
no  farther,  and  a  premium  should  not  be 
beld  out  for  captious  and  vexatious  contests 
at  the  expense  of  tbe  fund  which  the  court 
is  under  the  highest  obligation  to  preserve. 
as  far  as  possible,  to  meet  the  Just  debts  and 
liabilities  of  tbe  corporation."  Barnes  t. 
Newcomb,  89  N.  Y.  108.  No  question  Is 
raised  as  to  the  amount  of  tbe  fees  or  tbe 
amount  of  expenses.  The  whole  controversy 
turns  on  tbe  right  of  tbe  court  to  allow  for 
any  fees  or  any  expenses,  on  the  facts  as 
set  forth.  At  the  time  the  services  were 
rendered  and  tlie  expenses  incurred  appel- 
lant had  no  Interest  In  tbe  proceedings  or  the 
assets  of  the  association.  The  liability,  if 
any,  to  appellees  had  been  Incurred  at  that 
time.  Under  Its  bid  appellant  agreed  "to 
pay  in  full  tbe  general  creditors  of  tbe  es- 
tate such  claims  against  the  estate  as  may 
be  allowed  by  the  court" 

On  tbe  record  before  us,  In  tbe  light  of  the 
•ntborlties,  we  find  no  reversible  error.    Tbe 


Judgment  of  th^  Appellate  Court  will  accordr 
ingly  be  affirmed. 
Judgment  affirmed. 


(225  III.  4«n 

WILMINGTON  &  SPRINGFIELD  COAL 
CO.  V.  SLOAN  et  al. 

(Supreme  Court  of  Illinois.     Feb.  21,  1907.) 

1.  TrIAI/— DlBECnOS    OF  VEBDICX-CONrUOT- 

INO  Evidence. 

Where,  in  an  action  for  wrongful  death, 
the  evidence.  tbouKb  conflicting,  fairly  tended  to 
show  that  decedent's  death  was  caosed  by  de- 
fendant's negligence,  the  court  properly  refused 
to  direct  a  verdict  for  defendant 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  46.  Trial.  Sf  342.  343.  381-389.] 

2.  Mastkb  and  Sebvant— Defects— Pailubs 
TO  Bbpaib— Wir,I.irDI.NE6S. 

Where  an  assistant  track  repairer  in  a 
mine  was  acting  as  vice  principal  of  the  opera- 
tor with  reference  to  the  repair  of  a  curtain 
used  as  a  part  of  the  ventilation  appliances  at 
the  time  such  track  repairer  was  directed  to  re- 
pair the  cnrtain,  the  latter's  failure  to  ac- 
complish such  repair  was  the  willful  act  of  the 
operator  of  the  mine. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34.  Master  and  Servant  IS  422-426,  437- 
443.1 

8.  Same— Ffxlow  Sebvarts. 

Where  an  assistant  track  repairer  in  a 
mine  had  full  charse  of  the  track  in  the  por- 
tion of  the  mine  in  which  decedent,  a  miner, 
was  suffocated  on  the  day  of  the  injury,  ana 
was  directed  to  repair  a  curtain  bung  across 
a  gallery  as  a  part  of  the  ventilating  appli- 
ances, such  act  was  administrative  in  character. 
In  the  performance  of  Tvhich  he  did  not  act  as 
a  fellow  servant  of  decedent 

Appeal  from  Appellate  Court,  Third  Dis- 
trict. 

Action  by  Hugh  Sloan  and  others  against 
the  Wilmington  &  Springfield  Coal  Company. 
From  a  Judgment  In  favor  of  plaintiffs,  af- 
firmed by  the  Appellate  Court  defendant  ap- 
peals.   Affirmed. 

Conkling  &  Irwin,  for  appellant  Robert  U. 
Patton,  for  appellees. 

CARTER,  J.  Appellees  recovered  a  Judg- 
ment for  $2,500  agalust  appellant  for  dam- 
ages occasioned  by  tbe  d^otb  of  their  son, 
William  Sloan,  by  suffocation,  while  working 
in  a  coal  mine  oi>erated  by  appellant  August 
6,  1904.  Tbe  Appellate  Court  affirmed  tbe 
Judgment,  and  tbe  case  Is  appealed  to  this 
court 

The  declaration  alleges  that  tbe  death  of 
said  William  Sloan  was  caused  by  the  negli- 
gence of  appellant  first  in  failure  to  keep> 
careful  watch  over  the  ventilation  of  tbe 
mine;  second,  in  failure  to  maintain  suffi- 
cient currents  of  fresh  air  for  the  safety  and 
health  of  tbe  employes;  and  third,  in  failure 
to  force  sufficient  currents  of  fresh  air  Into 
the  working  parts  of  the  mine  to  keep  tbem 
reasonably  free  from  standing  smoke  and  del- 
eterious air. 

It  appears  that  the  deceased  and  Moses 
Seeker,  bis  co-worker— called  |n  mining  par- 
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lance  "buddy" — ^were  •working  as  miners  In 
adjolqing  rooms.  Ventilation  was  furnished 
by  currents  of  air  forced  through  certain  en- 
tries and  back  through  others,  and  prevented 
from  taking  short  cuts  by  rarlous  curtains  of 
canvass  or  other  cloth  hung  across  the  pas- 
sages. Along  In  the  middle  of  the  afternoon 
a  "trip"  of  empty  cars,  drawn  by  a  mule  and 
In  charge  of  William  Farrant,  ran  off  the 
track  and  against  the  props  supporting  one 
of  these  curtains,  tearing  it  dowil.  This  al- 
lowed the  air  current  to  take  a  short  cut 
through  that  passage,  practically  cutting  off 
the  portion  of  the  mine  where  the  deceased 
and  Seeker  were  working,  from  the  ventila- 
tion system.  Shortly  after  the  curtain  was 
knocked  down  Farrant  met  Charles  Cava- 
naugb,  bis  "buddy,"  and  requested  him  to  And 
a  track  layer  and  request  him  to  replace  the 
curtain.  Cavanangh  testified  that  he  in- 
formed Edward  Cartwright,  a  track  layer's 
helper,  and  so  requested  him.  Cartwright 
was  afterwards  seen  at  the  place  where  the 
curtain  was  down,  by  Farrant,  but  did  not 
repair  It.  There  is  evidence  tending  to  show 
that  he  told  Farrant  that  he  could  not  fix  it 
as  he  had  no  nails.  He  denies  that  he  was 
asked  to  go  and  fix  the  curtain,  but  admits 
that  be  saw  Farrant  there,  and  admits  that 
earlier  he  heard  some  one  shouting,  not  know- 
ing whether  It  was  Farrant  or  Cavanaugh, 
that  the  curtain  was  down.  About  4  o'clock 
that  afternoon  Seeker  and  the  deceased  com- 
menced firing  the  shots  In  their  respective 
rooms,  and  had  fired  four  of  the  five  when 
both  were  overcome  by  the  smoke  and  bad 
air,  deceased  being  suffocated,  while  Seclcer 
managed  to  drag  himself,  as  well  as  deceased, 
some  distance  along  the  entry  before  becom- 
ing unconscious,  and  only  revived  after,  sev- 
eral hours.  There  Is  practically  no  question 
but  that  deceased  came  to  his  death  by  reason 
of  the  smoke  and  bad  air  caused  by  the  firing 
of  the  shots,  and  that  the  smoke  and  bad  air 
were  not  drawn  out,  as  they  would  otherwise 
have  been,  because  the  falling  of  the  curtain 
and  the  failure  to  repair  the  same  Interfered 
with  the  proper  ventilation  of  these  rooms 
and  entries  or  passages. 

The  first  contention  of  appellant  Is  that  the 
trial  court  erred  In  refusing  to  take  the  case 
from  the  Jury  at  the  close  of  the  evidence. 
The  evidence  was  conflicting,  but  fairly  tend- 
ed to  show  that  the  death  was  caused  by  the 
negligence  of  appellant  The  court,  therefore, 
properly  submitted  the  case  to  the  jury. 

It  is  earnestly  Insisted  that  the  notice  to 
Cartwright  of  the  condition  of  the  curtain 
was  not  notice  to  appellant,  and  that  his  fail- 
are  to  repair  it  cannot  be  held  to  be  a  willful 
violation  on  the  part  of  appellant  of  the  re- 
quirements of  the  statute.  If  Edward  Cart- 
wright was  acting  as  vice  principal  of  appel- 
lant with  reference  to  the  repair  of  this  cur- 
tain, then  there  can  be  no  question  that  the 
failure  of  appellant  to  repair  the  curtain  was 
conscious  and  willful,  within  the  meaning  of 
the  statute.    Taylor  Coal  Co.  v.  Dawes,  '£iH 


111.  145,  77  N.  E.  181;  Donk  Bros.  Coal  CSo. 
V.  Peton,  192  111.  41,  61  N.  E.  330. 

It  is  Insisted  that  Edward  Cartwright  was 
a  fellow  servant  of  the  deceased,  and  was  not 
a  vice  principal  of  the  appellant  with  respect 
to  the  performance  of  the  duties  when  notice 
was  given  to  him  that  the  curtain  needed  re- 
pairing. Edward  Cartwright  was  assistant  to 
his  brother  William,  the  latter  being  in 
charge  of  track  repairing  and  other  repairs 
in  that  section  of  the  mine.  William  was  not 
at  work  on  the  day  of  the  accident,  and  Ed- 
ward was  looking  after  this  work  alone.  In 
the  performance  of  such  administrative  du- 
ties he  did  not  act  as  a  fellow  servant,  and 
the  question  Is  not  In  this  case. 

As  the  record  stands,  the  Judgment  of  the 
Appellate  Court  affirming  that  of  the  lower 
court  Is  conclusive  upon  this  court  The 
Judgment  must  be  affirmed. 

Judgment  affirmed. 


(2S  III.  2») 
CITY  OF  BBLLBVILLB  V.  PFINGSTEN 
et  al. 
(Supreme   Court   of   Illmois.    Feb.   21,    19070 

1.  MTrarctPAi,  CobpobAlTions  —  Stbeet  Ik- 

PROVKMENTS — OBDINANCES— ARKUUCENT     BT 
COUKT. 

The  only  ground  on  which  the  courts  can 
Interfere  with  the  discretion  of  a  city  council 
in  providing  for  a  local  improvement  is  where 
the  ordinance  is  so  unreasonable  and  oppressive 
as  to  render  it  void,  and  a  presumption  always 
exists  in  favor  of  the  validity  of  the  ordinance. 

2.  Sauk. 

On  objections  to  an  ordinance  for  a  street 
Improvement,  evidence  held  insufScient  to  war- 
rant a  finding  that  the  ordinance  was  void  for 
unreasonableness. 

Appeal  from  St  Clair  County  Court;  J.  B. 
Hay,  Judge. 

Objections  by  W.  H.  Pflngsten  and  others 
to  an  ordinance  of  the  city  of  Belleville  for  a 
street  Improvement  From  an  order  finding 
the  ordinance  void,  the  city  appeals.  Re- 
versed and  remanded. 

H.  R.  Helmberger,  City  Atty.,  and  A.  H. 
Baer,  Corp.  Counsel,  for  appellant  Dill  ft 
Pflngsten,  for  appellees. 

CARTER,  J.  On  a  hearing  In  the  comity 
court  of  St  Clalr  county  of  the  legal  objec- 
tions as  to  an  ordinance  for  paving  with 
brick  on  a  concrete  foundation  ten  blocks  of 
Charles  street,  in  the  city  of  Belleville,  the 
court  held  that  the  ordinance  providing  for 
said  Improvement  was  unreasonable,  nnjast, 
and  oppressive,  and  therefore  void,  and  an 
order  was  entered  In  accordance  with  that 
finding.  From  this  order  an  appeal  was  tak- 
en to  this  court 

The  sole  question  decided  by  the  trial 
court  was  the  unreasonable  and  oppressive 
nature  of  the  ordinance.  All  other  matters 
ruled  upon  were  incidental  to  the  decision  of 
this  main  question.  A  large  number  of  wit- 
nesses were  heard,  both  for  the  dty  and  for 
the  objectors.    Upon  the  taking  of  evidence 
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on  the  hearing,  !t  appears  that  they  divided 
the  projwsed  Improvement  into  two  sections, 
and  the  evidence  as  to  six  blocks  lying  south 
of  Main  street  was  presented  distinct  and 
separate  from  that  as  to  the  four  blocks  north 
of  Main  street  For  South  Charles  street  the 
objectors  presented  some  30  witnesses  and 
the  petitioner  some  38,  who  testified  as  to 
the  character  of  the  present  roadbed  and 
the  necessity  for  and  the  benefit  of  the  pro- 
posed Improvement.  For  the  four  blocks  on 
North  Charles  street  the  objectors  presented 
some  12  witnesses  and  the  petitioner  some  six 
witnesses.  The  testimony  of  these  various 
witnesses  as  to  both  sections  of  the  street 
sharply  conflicts  on  many  material  points. 
We  shall  not  attempt  to  discuss  it  in  great 
detail,  nor  to  point  out  which  evidence  ap- 
plies especially  to  North,  and  which  to  South, 
Charles  street.  The  proposed  Improvement 
covered  the  whole  ten  blocks,  without  any 
reference  In  the  ordinance  or  papers  making 
any  division  at  Main  street.  Indeed,  taking 
the  two  iwrtlons  of  said  proposed  improve- 
ment, and  considering  each  as  a  whole,  there 
does  not  seem  to  be  any  substantial  difference 
in  the  testimony  as  to  the  present  character 
of  the  street  or  the  reasonableness  or  op- 
pressiveness of  the  proposed  improvement. 
Cliarles  street,  for  the  whole  distance  in  ques- 
tion, api)ears  to  have  been  paved  many  years 
ago.  The  witnesses  generally  call  it  a  "mac- 
adam street"  The  pavement  was  made  of 
limestone;  large  limestone ' rocks  about  six 
Inches  thick  and  about  a  foot  long  being 
placed  at  the  bottom  and  this  covered  with 
crushed  limestone,  the  entire  thickness  of 
the  completed  pavement  being  from  a  foot  to 
a  foot  and  a  half.  The  gutters  were  also 
made  of  rough  limestone  blocks,  not  bound 
together  at  the  crevices,  but  merely  filled  in 
with  dirt  The  size  and  depth  of  the  gutter 
vary  greatly  along  the  line  of  the  improve- 
ment. It  extends,  on  an  average,  into  the 
roadway  about  2%  feet  There  is  not  much 
positive  testimony  as  to  when  the  original 
improvement  was  constructed,  many  of  the 
witnesses  testifying  that  it  had  been  there  as 
long  as  they  could  remember — probably  40 
years  or  more.  One  witness  for  the  objectors 
testified  very  positively  that  he  lived  on  the 
street  when  the  pavement  was  put  In,  and 
that  It  was  in  1857. 

The  witnesses  for  the  objectors  testified, 
with  more  or  less  posltlveness  and  certainty, 
that  the  present  pavement  was  in  fair  condi- 
tion; all  admitting  that  it  needed  repairing 
in  certain  places.  Some  of  them  claimed  that 
the  pavement  was  in  fine  condition  and  in 
good  repair,  with  the  exception  of  a  few  pla- 
ces, and  that  the  cost  of  repairing  to  put  it  in 
flrst-class  condition  would  be  comparatively 
very  small.  They  also  claimed  that  the  im- 
provement, the  year  around,  was  in  such  con- 
dition tnat  carriages  or  traffic  teams  could 
travel  along,  either  with  heavy  or  light  loads, 
without  difficulty.  The  evidence  for  the  peti- 
tioBsr  tended  to  show  that  the  street  was 


worn  out,  and  that  In  many  places  there 
was  then  no  pavement;  that  the  macadam, 
If  It  could  be  so  termed,  was  over  half  mud ; 
that  loaded  teams  passed  with  difficulty  In 
many  seasons  of  the  year;  that  the  street 
was  full  of  chuckholes;  that  In  summer  It 
was  dry  and  dusty,  and  In  winter  muddy  and 
substantially  impassable  for  foot  passengers 
at  the  crossings  and  many  times  for  wagon 
traffic ;  that,  while  It  was  better  in  some  places 
than  in  others,  taking  it  all  In  all  It  was  in 
bad  condition;  that  the  gutters  were  uneven 
and  unsanitary,  and  that  on  account  of  these 
conditions  frequently  offensive  smells  existed 
aiong  the  line  of  the  proposed  improvement ; 
and  tliat  the  curbing  was  splitting  and  crack- 
ing and  full  of  holes.  The  testimony  of  the 
witnesses  as  to  the  depth  of  the  present  mac- 
adam or  broken  stone  pavement  varied  all  the 
way  from  a  foot  and  a  half  to  four  or  six 
inches.  By  the  direction  of  the  court,  under 
agreement  of  the  parties,  witnesses  went  out 
and  dug  test  pits  or  holes  in  the  pavement  to 
find  its  depth  and  character.  According  to 
these  witnesses  the  pavement  varied  in  depth 
from  two  to  five  Inches,  but  their  testimony 
was  quite  conflicting  as  to  the  present  char- 
acter and  condition  of  the  crushed  macadam. 
Much  of  the  testimony  given  was  on  the 
question  as  to  whether  this  pavement  re- 
paired, or  any  macr.dam  pavement,  would  be 
a  better  pavement  for  the  street  than  the  pro- 
posed brick  pavement  On  this  question 
there  was  a  very  wide  divergence  of  views 
and  Intense  feeling  manifested  by  some  of 
the  witnesses. 

It  is  contended  by  the  objectors  that  the 
street  can  be  repaired,  at  the  highest  cost,  for 
not  more  than  $900  to  $1,000  per  block,  or  a 
total  of  $9,000  or  $10,000  for  the  entire  Im- 
provement, so  as  to  place  it  In  better  condi- 
tion for  local  and  general  use  than  It  would 
be  with  the  proposed  pavement.  As  the 
cost  of  the  entire  improvement  is  $36,098, 
If  this  contention  of  the  objectors  were 
shown  by  the  evidence,  vrithotit  question,  to 
be  true,  then  the  ordinance  would  doubtless, 
under  the  law,  be  unreasonable  and  oppress- 
ive, and  therefore  void.  The  total  amount 
was  assessed  against  private  property,  and 
one-half  or  more  of  the  property  fronting 
the  proposed  improvement  was  objected  for. 
The  contention  of  the  city  is  that  the  street 
cannot  be  made  a  good  street  by  repair,  but 
that  this  can  only  be  done  by  an  entire  new 
pavement ;  and  'It  further  contends,  when  a 
pavement  has  been  in  use  as  long  as  the  {M'es- 
ent  one  and  Is  In  like  condition,  the  question 
as  to  whether  the  old  Improvement  shall  be 
repaired  or  a  new  one  put  down  in  Its  place 
rests  for  decision  solely  with  the  city  council. 
The  necessity  of  a  local  Improvement  is  by 
law  committed  to  the  city  council,  and  courts 
cannot  interfere  to  prevent  such  Improve- 
ment except  In  cases  where  it  clearly  appears 
that  the  discretion  of  the  local  legislative 
branch  of  the  government  has  been  abused. 
This  court  has  held  many  times  that  the  only 
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gronnd  npon  wblcb  the  court  can  Interfere 
Is  that  the  ordinance  is  so  unreasonable  and 
oppressive  as  to  render  it  void.  The  presumi>- 
tion  always  exists  in  favor  of  the  Talldlty  of 
an  ordinance  passed  by  competent  legal  au- 
thority. The  nature,  character,  locality,  and 
description  of  the  improrement  must  nec- 
essarily, under  the  law,  be  left  very  largely 
to  the  discretion  of  city  councils  in  cities 
and  boards  of  trustees  of  villages. ,  Whether 
the  pavement  of  a  certain  city  street  ought  to 
be  macadam  or  brick  must  be  determined  by 
the  city  council,  and  that  question  ordinarily 
is  not  subject  to  review  by  the  courts.  In  de- 
termining the  question  of  the  reasonableness 
or  unreasonableness  of  an  ordinance  the 
court  must  have  regard  to  all  existing  cir- 
cumstances, contemporaneous  conditions,  ob- 
jects sought  to  be  obtained,  and  the  necessity 
or  want  of  necessity  for  its  adoption.  To 
Justify  the  court  in  interfering  on  questions 
of  this  kind  requires  a  clear  and  strong  case; 
but  it  Is  the  duty  of  the  court,  when  such  case 
Is  presented,  to  protect  against  arbitrary  and 
oppressive  ordinances.  Whether  an  ordi- 
nance is  unreasonable,  arbitrary,  and  op- 
pressive, and  hence  void,  has  been  discussed 
by  this  court  and  passed  upon.  In  view  of 
the  special  facts  presented  in  each  Instance, 
in  the  following,  among  other,  cases:  City 
of  Chicago  V.  Trotter.  136  IIL  430,  26  N.  E. 
359;  Cram  v.  City  of  Chicago,  138  111.  606, 
28  N.  E.  757 ;  Vane  v.  City  of  Evanston,  150 
lU.  616,  37  N.  E.  901 ;  Hawes  v.  City  of  Chi- 
cago, 1.58  111.  653,  42  N.  E.  373,  SO  L.  R.  A. 
225;  Hughes  v.  City  of  Momence,  103  III. 
635,  45  N.  E.  300 ;  McChesney  v.  City  of  Chi- 
cago, 171  111.  253,  49  N.  E.  548;  Walker  v. 
Village  of  Morgan  Park,  175  III.  570,  51  N.  E. 
636;  Field  v.  Village  of  Western  Springs,  181 
lU.  186,  54  N.  E.  929 ;  City  of  Chicago  v.  Wil- 
son, 195  111.  19,  62  N.  E.  843,  57  U  R.  A.  127; 
Myers  r.  City  of  Chicago,  196  111.  691,  63  N. 
a  1037 :  Walker  v.  City  of  Chicago,  202  111. 
831,  67  N.  E.  3C9;  City  of  Chicago  v.  Brown, 
205  111.  568,  69  N.  E.  05 ;  Jones  v.  City  of 
Chicago,  213  III.  92.  72  N.  B.  798:  Bush  v. 
City  of  Peoria,  215  111.  615,  74  N.  E.  797; 
Lamb  v.  City  of  Chicago,  219  III.  229,  76  N. 
E,  343 :  Gardner  v.  City  of  Chicago,  224  IIL 
254,  79  N.  E.  024. 

The  legislative  action  of  the  city  council, 
"If  properly  taken.  Is  conclusive  of  the  pro- 
priety of  the  proposed  improvement"  2  Cooley 
on  Taxation  (3d  Ed.)  p.  1244.  The  general 
rule  that  an  ordinance.  In  order  to  be  valid 
and  binding,  must  be  reasonable,  and  not 
arbitrary  and  oppressive,  and  that  ordinances 
which  do  not  conform  to  these  requirements 
will  be  void.  Is  easily  stated.  The  difficulty 
comes  In  applying  this  general  rule  to  the 
special  facts  of  a  given  case.  Facts  that 
would  Justify  a  member  of  the  city  council  in 
voting  against  an  ordinance  for  local  Improve- 
ments might  be  entirely  insufficient  to  author- 
ize a  court  to  Interfere  and  declare  the  or- 
dinance unreasonable.  In  Walker  v.  .Village 
of  Morgan  Park,  supra,  we  said  (page  573 


of  175  lU.,  page  637  of  51  N.  B.) :  "It  may  b« 
that  there  was  no  pressing  demand  for  the 
sidewalk  In  question,  and  that  It  would  in 
the  end  have  l>een  better  had  its  construction 
been  postponed  until  the  population  of  the 
village  had  Increased;  but  that  was  a  mat- 
ter for  the  board  of  trustees  to  'settle  for 
themselves,  and,  when  they  provide  for  Im- 
provements qot  needed  or  demanded  by  the 
majority  of  the  people  of  the  municipality, 
the  remedy  is  an  appeal  to  tbe  ballot  box  and 
the  election  of  men  who  will  heed  tbe  wants 
and  necessities  of  a  majority  of  tbe  people." 
It  Is  a  very  common  occurrence  that  there  is 
a  wide  difference  of  views  among  property 
owners  affected  and  tbe  people  of  a  given 
municipality  generally  as  to  whether  a  local 
Improvement  ought  to  be  made.  When  tbe 
ordinance  for  such  Improvement  has  onoe 
been  properly  passed  by  tbe  municipal  coun- 
cil, all  presumptions  are  in  favor  of  Its  rea- 
sonableness, and  the  courts  can  declare  it 
void  only  when  It  is  manifestly  made  to  ap- 
pear by  the  evidence  that  it  Is  arbitrary,  un- 
reasonable, and  oppressive.  The  great  weight 
of  the  testimony  shows  that  the  pavement  on 
Charles  street  has  been  down  at  least  40 
years.  While  It  Is  true  that  a  roadway  may 
be  so  built  that  it  will  last  for  generations, 
yet  tbe  proof  in  this  record  does  not  show 
that  this  street  was  originally  constructed  of 
this  lasting  character.  This  court  might  al- 
most take  Judicial  knowledge  of  the  wearing 
power  of  Illinois  limestone  for  road  purposes, 
even  if  the  evidence  did  not  tend  strongly  to 
show  that  much  of  the  limestone  placed  in 
this  original  Improvement  had  largely  been 
worn  out  or  become  disintegrated.  This  is 
tbe  only  conclusion  that  can  be  drawn  if  tbe 
pavement  was  originally  from  a  foot  to  a 
foot  and  a  half  In  thickness,  and  now,  accord- 
ing to  the  only  accurate  testimony  in  the  rec- 
ord, varies  from  two  to  five  Inches. 

We  think  only  ttiree  cases  have  been  calied 
to  our  attention  where  this  court  found  local 
improvement  ordinances  void  because  they 
were  arbitrary  and  oppressive.  These  are 
Uawes  v.  City  of  Chicago,  supra,  McFarlane 
V.  City  of  Chicago,  185  111.  242,  57  N.  E.  12, 
and  City  of  Chicago  v.  Brown,  supra.  The 
first  concerned  an  ordinance  for  putting  down 
a  cement  sidewalk  where,  only  five  montlis 
before  the  passage  of  the  ordinance  consider- 
ed, the  property  owner,  in  compliance  with 
a  prior  ordinance,  had  constructed  in  front 
of  the  same  premises  a  good  plank  sidewalk. 
In  the  second  case  the  proposed  ordinance  re- 
quired a  brick  pavement  to  be  put  down  In 
front  of  property  when  there  was  already  a 
cedar  block  pavement  In  the  street  at  that 
point  which  had  been  laid  only  four  years  be- 
fore, and  the  evidence  sbowed,  without  con- 
troversy, that  it  was  then  in  good  condition. 
In  the  third  case  the  proposed  ordinance  re- 
quired en  Intersection  of  certain  streets  to  be 
paved  with  asphalt,  when  the  intersection  had 
previously  been  paved,  within  less  than  four 
years,  with  macadam,  in  accordance  witli  an- 
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other  ordinance  of  the  city;  and  In  this  in- 
stance, also,  the  evidence  showed,  without 
contradiction,  that  the  macadam  Intersection 
was  In  good  condition  and  in  no  need  of  re- 
pair in  any  respect  Substantially  the  same 
number  of  witnesses  testified  here  on  each 
side  of  this  controversy.  Many  of  the  wit- 
nesses for  the  objectors  owned  property  along 
the  line  of  the  Improvement,  and,  while  It 
might  be  argued  that  a  sound  public  policy 
would  require  that  the  wishes  of  the  property 
owners  should  be  considered  in  matters  of 
this  kind.  It  must  be  admitted  that  such  In- 
terest might  tend  to  prejudice  or  bias  their 
views  of  the  situation.  The  great  majority 
of  the  witnesses  for  the  petitioner  appear  to 
have  no  interest  In  the  question  that  would 
especially  bias  or  prejudice  them  one  way  or 
the  other.  All  of  the  witnesses  seemed  to  be 
-citizens  of  good  standing  In  the  community, 
many  of  them,  on  both  sides,  of  wide  expe- 
rience and  great  intelligence.  We  cannot  say 
trom  tills  record  that  it  Is  a  strong,  clear 
-case,  where  the  evidence  manifestly  shows 
that  the  proposed  ordinance  is  arbitrary,  un- 
reasonable,  and  oppressive,    and   therefore 

TOld. 

It  is  urged  in  the  brief  of  appellees  that 
the  presiding  Judge  was  himself  familiar 
with  all  the  circumstances  and  facts  in  this 
-case;  that  be  had  lived  within  a  blodc  of  the 
proposed  Improvement  for  over  40  years.  But 
we  do  not  understand  that  counsel  agreed 
that  hie  should  visit  the  line  of  the  proposed 
Improvement  and  his  view  be  considered  as 
A  part  of  the  evidence.  On  the  contrary,  the 
record  seems  to  show  that  this  was  proposed 
and  objected  to.  Under  this  record  the  court 
was  not  warranted  in  holding  this  ordinance 
void  for  unreasonableness. 

It  will  be  unnecessary  for  us  to  consider 
some  minor  points  as  to  the  admission  and 
rejection  of  evidence,  raised  by  appellant 
We  have  considered  and  pass  upon  only  the 
one  question;  that  Is,  the  unreasonableness 
■of  the  ordinance. 

The  judgment  will  be  reversed,  and  the 
-cause  remanded  for  further  proceedings  not 
inconsistent  with  this  opinion. 

Reversed  and  remanded. 


(SB  m.  404) 

■CITT  OF  BELLBJVILLB  v.  HBRZLBR  et  al. 
(Snpreme   Court   of   Illinois.     Feb.   21,   1907.) 

1.  M0S1CIPAI,    COBFORATIONS    —    StBEET    IM- 

PB0VEUENT8— Ordinances— Akndlment   by 

Court. 

On  objections  to  an  ordinance  for  a  street 
liDDrov«neDt,  thonith  it  appears  that  another 
Crade  for  the  street  miRht  be  better  than  tlie 
one  provided  for,  unless  the  city  council  appears 
to  nave  acted  in  bad  faith  atid  not  for  the 
best  interest  of  the  oublic.  the  action  of  the 
cooncil  will  not  be  declared  unaathorized. 

2.  Same. 

On  objections  to  a  spedai  assessment  to  a 
«treet  improvement,  evidence  held  insufiBcient  to 
show  that  the  ordinance  was  void  as  arbitrary, 
tinjuat  and  oppressive. 


Appeal  from  St  Clair  Coun^  Court;  J. 
B.  Hay,  Judge. 

Objections  by  Amelia  Herzler  and  others 
to  proceedings  by  the  city  of  Belleville  for 
the  enforcement  of  an  assessment  for  a  street 
improvement  From  a  judgment  holding  the 
ordinance  void,  the  city  appeals.  Reversed 
and  remanded. 

H.  B.  Helmberger,  City  Atty.,  and  A.  H. 
Baer,  Corp.  Counsel,  for  appellant  Dill 
&  Pflngsten,  tor  appellees. 

0ARTE3R,  J.  This  is  an  appeal  from  a  d»' 
cislon  of  the  cotmty  court  of  St  Clair  county 
declaring  void  an  ordinance  of  the  city  of 
Belleville  for  paving  "with  brick  on  a  con* 
Crete  foimdatlon  CentervlUe  avenue,  In  that 
dty,  from  the  west  line  of  Race  street  to  the 
cl^  limits,  at  an  estimated  cost  of  |41,21B,  of 
which  the  city  is  charged  with  $4,019.69  as 
public  benefits. 

The  grade  of  the  roadway  and  curb  In  the 
proposed  improvement  when  completed,  is 
■hown  in  the  ordinance  with  reference  to  the 
datum  plane  of  the  city,  and  varies  mate- 
rially from  one  end  of  the  improvement  to  the 
other;  the  greatest  variation  being  about 
48  feet  Objections  were  filed  by  certain 
property  owners  to  the  effect  that  the  es- 
timate was  inequitable  and  unjust  in  that 
It  proposed  to  make  an  unnecessary  cut  of 
8  to  4  feet  In  that  portion  of  CentervlUe 
avenue  which  lies  between  Sixth  and  State 
streets,  thus  Increasing  the  cost  more  than 
$3,000;  that  the  proposed  changing  of  the 
street  grade  would  cost  the  owners  of  prop- 
erty abutting  thereon  large  sums  of  mon- 
ey to  grade  the  sidewalks  In  conformity  and 
to  protect  their  lots  by  retaining  walls  and 
other  means ;  that  access  to  said  street  would 
become  much  more  difficult;  that  a  portion 
of  said  street  should  be  paved  40  feet  in 
width,  instead  of  30  feet  ss  the  ordinance 
requires ;  that  the  estimated  cost  per  foot  is 
in  excess  of  the  cost  for  other  streets  recent- 
ly paved;  and  that  there  are  no  separate 
estimates  of  cost  of  sewers  and  paving,  and 
no  attempt  made  to  levy  sewer  tax  In  accord- 
ance with  the  benefits. 

It  Is  Insisted  by  appellant  that  there  was 
no  objection  filed  that  justified  the  trial  court 
In  declaring  the  ordinance  unreasonable,  un- 
just and  oppressive,  and  therefore  void.  We 
think  that  this  point  is  not  well  taken.  It  is 
true  that  the  wording  of  the  first  objection 
might  have  been  more  clear  for  that  purpose; 
but  we  think  It  can  fairly  be  said  to  raise 
the  question  of  the  unreasonableness  of  tlie 
ordinance. 

It  Is  also  insisted  that  the  evidence  did  not 
Justify  the  court  In  holding  the  ordinance 
void.  Testimony  was  offered  by  the  object- 
ors that  the  grade  of  the  proposed  Improve- 
ment of  CentervlUe  avenue  would  necessi- 
tate a  change  of  grade  In  the  sidewalk ;  that 
some  of  the  residences  were  already  consider- 
ably higher  than  the  street,  and  that  this 
grade  would  leave  them  still  higher;  tliat  the 
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proposed  Improvement  would  require  a  4r£oot 
cut,  extending  about  100  feet,  and  that  at  a 
point  near  Affleck  street  retaining  walls 
would  be  necessary  in  front  of  the  lots ;  tliat 
in  grading  tbe  sidewalk  a  large  amount  of 
excavating  would  be  made  necessary  by  rea- 
son of  the  proposed  width  paved,  the  road- 
way being  paved  only  30  feet;  and  that  It 
would  be  a  great  advantage  for  a  portion 
of  the  proposed  Improvement  to  have  the 
pavement  40  feet  In  width.  Some  of  the  wit- 
nesses for  the  objectors  testified  that  there 
was  no  necessity  of  changing  the  grade  of  the 
road,  and  others  that  some  filling  at  the  foot 
of  the  hill  would  be  suflielent.  The  testi- 
mony of  certain  of  the  objectors  also  tended 
to  show  that  the  propo'sed  improvement  would 
require  additional  cost  for  terracing  and 
building  retaining  walls  that  would  not  be 
required  If  the  grade  of  the  street  were  not 
changed.  The  surface  of  the  road  along  the 
Ifaie  of  the  proposed  improvement  is  quite 
billy  and  uneven,  and  it  is  evident  that  there 
would  be  sharp  grades  If  the  pavement  were 
laid  as  proposed  under  the  ordinance.  The 
city  engineer  testified,  for  appellant,  that  the 
4-foot  cut  was  only  for  a  short  distance,  and 
that  It  tapered  down  to  18  inches ;  that  the 
grade  of  some  portions  of  the  present  road- 
way is  very  steep  and  Irregular  and  would 
not  be  regarded  as  a  proper  grade  by  any 
municipal  engineer ;  that  the  proposed  Im- 
provement would  make  it  much  more  grad- 
ual ;  that  the  cut  would  make  a  difference  in 
the  grade  of  some  2  feet  In  100 ;  that  there 
would  be  no  necessity  for  retaining  walls  on 
account  of  the  change  of  grade,  because  tbe 
improvement  would  not  disturb  any  portion 
of  the  sidewalk ;  that  in  his  best  judgment 
no  property  would  be  jeopardized  by  the  Im- 
provement in  question  or  the  sloping  off  of  the 
ground  because  of  the  Improvement;  that 
in  order  to  make  a  safe  and  practical  grade 
of  the  improvement  the  steepness  of  tbe  sur- 
face at  certain  points  (about  7  per  cent.)  must 
be  reduced  to  about  5  per  cent ;  that  7  per 
cent,  is  an  unusual  grade ;  that  tbe  narrow- 
ing of  the  roadway  to  30  feet  makes  it  cheap- 
er for  the  property  owners  In  the  way  of 
maintenance,  sprinkling,  and  sweeping,  and 
also  better  from  the  standpoiht  of  dust  and 
dirt;  that  the  proposed  improvement  would 
take  the  "humps"  out  of  the  street  This 
witness,  only,  had  made  any  accurate  meas- 
urements on  tbe  line  of  the  proposed  im- 
provement None  of  the  witnesses  for  the  ob- 
jectors were  engineers  by  profession  or  had 
any  special  experience  in  this  class  .of  work. 
They  did  not  claim  to  have  made  any  ac- 
curate measurements,  and  it  Is  evident  that 
they  only  knew  in  a  very  general  and  indefin- 
ite way,  largely  from  rumor  or  from  hearsay 
statements,  what  the  condition  of  the  street 
would  be  as  to  grade,  necessity  for  terraces, 
and  for  retaining  walls  if  tbe  proposed  im- 
provement were  put  In. 

The  courts  cannot  interfere  with  the  action 
of  the  city  council,  and  declare  an  ordinance 
for  a  local  improvement  void,  unless  the  evi- 


dence clearly  shows  that  the  ordinance  Is 
so  arbitrary,  pnjust,  and  oppressive  as  to 
make  It  unreasonable  and  void.  The  pre- 
sumption always  exists  In  favor  of  the  valid- 
ity of  such  an  ordinance  If  properly  adopted 
by  municipal  authority.  We  have  had  oc- 
casion in  the  case  of  City  of  Belleville  v. 
Pfingsten  (111.)  80  N.  B.  266,  to  discuss  at 
some  length  the  rules  of  law  governing  this 
question,  and  will  not  repeat  that  reasoning 
here.  The  question  whether  the  grade  of  the 
street  should  be  changed  in  a  locality  such, 
as  the  one  here  in  question  is  peculiarly  one 
for  the  city  council.  Notwithstanding  that 
another  grade  for  the  street  might  be  better, 
unless  the  city  council  has  been  shown  to  have 
acted  In  bad  faith  and  not  for  the  best  In- 
terests of  the  public,  the  courts  will  not  de- 
clare such  action  unauthorized  merely  be- 
cause a  different  grade,  in  the  judgment  of 
certain  witnesses — even  though  they  were 
civil  engineers  of  experience  and  had  made 
accurate  measurements — -would  be  a  better 
grade  than  that  proposed  by  the  ordinance. 
Summerfleld  v.  City  of  Chicago,  197  111.  270. 
64  N.  B.  490.  There  Is  nothing  In  this  record 
to  justify  the  contention  of  the  objectors 
that  the  proposed  change  of  grade  was  based 
on  the  mere  whim  of  the  city  engineer.  If 
it  were  admitted,  or  the  evidence  showed, 
without  contradiction,  that  the  present  sur- 
face of  the  street  would  make  as  good  a 
grade  far  paving  the  street  as  would  that 
proposed,  and  that  the  proposed  Improve- 
ment on  account  of  the  change  of  grade, 
would  cost  a  substantial  amount  more  than 
if  the  street  were  paved  at  its  present 
grade,  then  such  a  change  of  grade  might 
be  considered  arbitrary,  unjust,  and  oppres- 
sive, and  the  courts  might  be  justified  In 
holding  an  ordinance  making  such  a  change 
of  grade  unreasonable  and  void. 

An  objection  was  filed  as  to  the  sufficiency 
of  the  Itemizing  of  the  estimate  as  to  cer- 
tain sewers  to  be  laid  in  connection  with  tbe 
proposed  improvement,  but  that  objection 
does  not  seem  to  be  urged  in  this  court; 
hence  we  do  not  pass  upon  it  Neither  do  we 
pass  upon  or  decide  as  to  tbe  sufficiency  of 
the  itemizing  of  the  other  parts  of  the  es- 
timate, as  that  question  was  not  raised  below. 
We  think  the  court  erred  in  holding  this  or- 
dinance void  for  unreasonableness.  That  is 
the  only  question  passed  on  in  this  opinion. 

The  judgment  of  the  county  court  will  be 
reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  not  inconsistent  with  this 
opinion. 

Reversed  and  remanded. 


(22o  III.  437) 

CITY  OF  BEI-IiEVILLE  v.  PERRIN  et  aL 

(Supreme   Court  of  Illinois.     Feb.  21.  1907.) 

1.  Municipal  CoRPORvnoss  —  Special  As- 
SE.SSMENTS— Revision  by  Cot«T. 

Under  Hnrds  Re*.  St  1905.  pp.  416,  417. 

c.  24.  §$  46,  47.  48.  52,  authorizing  the  court. 

i  at  any  time  while  the  proceedings  are  pending 
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for  the  confimnttion  of  a  special  assessment,  to 
permit  a  new  and  additional  objection  to  be 
Sled,  or  to  make  an;  order  altering  or  continn- 
ins  the  hearing,  it  was  not  an  abuse  of  discre- 
tion, after  the  hearing  of  the  evidence  on  objec- 
tions, and  after  the  caae  was  taken  under  ad- 
visement, to  permit  an  amendment  of  the  ob- 
jections by  adding  another  ground  of  objec- 
tion. 
2.  Saui. 

On  an  application  by  a  «ty  for  the  con- 
armation  of  a  special  assessment  for  a  street 
improvement,  evidence  was  heard  as  to  an  ob- 
jection as  to  the  amount  of  public  benefits;  much 
of  the  evidence  bearing  on  the  necessity  and 
reasonableness  of  the  ordinance.  After  the 
hearing,  and  after  the  case  was  taken  ander 
advisement,  the  objectors  were  permitted  to 
amend  their  objection  by  adding  a  new  ground 
to  the  objection,  to  the  effect  that  the  ordinance 
was  nnreasonable  and  oppressive.  Held,  that 
the  action  of  the  trial  court  in  denying  a  mo- 
tion to  strike  the  amendment  and  in  failing  to 
require  the  objectors  to  point  out  specifically 
in  the  objection  wherein  they  considered  the 
ordinance  unjust  and  oppressive,  was  not  re- 
versible error. 

Appeal  from  St  Clair  Oonnty  CJonrt;  J.  B, 
Hay,  Judge. 

Application  by  the  city  of  Belleville,  for  the 
confirmation  of  a  special  assessment  tor  a 
street  Improvement.  From  an  order  finding 
the  ordinance  void,  the  city  a[K)eal8.  Re- 
versed and  remanded. 

H.  R.  Helmberger,  City  Atty.,  and  A.  H. 
Baer,  Corp.  Counsel,  for  appellant 

CARTER,  J.  On  the  bearing  of  an  appli- 
cation by  the  city  of  Belleville,  in  the  county 
court  of  St  Clalr  county,  for  the  confirmation 
of  a  special  assessment  levied  for  the  Improve- 
ment of  a"  part  of  Main  street  In  that  city,  the 
court  entered  an  order  finding  that  the  ordi- 
nance providing  for  the  Improvement  was  un- 
reasonable, unjust  and  oppressive,  and  there- 
fore void.  From  this  judgment  said  city  ap- 
peals to  this  court  for  review. 

The  ordinance  provides  for  the  pavement, 
of  about  a  quarter  of  a  mile  In  length,  of 
Main  street  with  vitrified  paving  brick  on  a 
four-Inch  concrete  foundation,  and  stone 
curbs  on  each  side,  together  with  the  con- 
stmction  of  a  vitrified  pipe  sewer,  at  a  total 
estimated  cost  of  $14,191.50.  Eleven  prop- 
erty owners  filed  an  objection  that  the  "esti- 
mate made  and  returned  Is  an  Inequitable 
and  unjust  distribution  of  the  cost  of  said 
improvement  between  the  public  and  the 
property."  On  this  objection  evidence  was 
beard  on  June  11, 1906.  The  testimony  of  the 
witnesses  substantially  agreed  that  the  pave- 
ment of  the  portion  of  the  street  in  question 
was  composed  of  large  rocks  at  the  bottom, 
covered  with  smaller  broken  stone,  and  that 
tbere  was  considerable  dirt  and  more  or  less 
slag  on  the  top.  most  of  the  witnesses  describ- 
ing it  as  macadamized  pavement;  that  the 
first  stone  bad  been  put  in  more  than  40  years 
ago,  and  the  street  had  been  Improved  from 
time  to  time  by  placing  thereon  additional 
stone;  that  the  portion  proposed  to  be  im- 
proved consisted  of  one  slope  of  each  of  two 
liills,  and  that  an  open  ditch  or  creek  ran  be- 


tween the  two  slopes,  which,  under  certain 
conditions  of  wind  and  weather,  was  some- 
times quite  offensive  to  the  smell ;  that  a  con- 
siderable portion  of  the  land  fronting  on  the 
street  was  vacant,  and  that  there  was  also  a 
greenhouse  and  a  tru<*  garden ;  that  one  of 
the  objectors  had  a  house  on  the  street  worth 
over  $3,000,  and  .there  were  several  other  resi- 
dences of  less  value ;  that  the  hilly  nature  of 
the  property  interfered  with  Its  desirability 
for  residence  and  store  purposes;  that  the 
street  with  Its  present  pavement,  in  summer 
and  autumn,  was  in  fair  condition  for  ordi- 
nary traffic.  The  witnesses  differed  greatly 
in  opinion  as  to  the  condition  of  the  street  in 
winter  and  spring,  some  holding  that  it  was 
in  as  good  condition  as  necessary,  and  others 
claiming  that  the  frost  and  rain  made  it  very 
rough  and  full  of  mudholes.  Opinions  also 
differed  as  to  whether  it  was,  or  could  be- 
come, a  desirable  street  for  substantial  resi- 
dences. Most  of  the  witnesses  for  objectors 
were  of  the  opinion  that,  while  the  improve- 
ment might  benefit  those  using  the  street  as  a 
thoroughfare,  it  would  not  benefit  the  owners 
of  the  frontage  to  any  large  extent  or  en- 
hance the  value  of  the  property,  as  to  selling 
price  or  rents,  equal  to  the  amoimt  of  the 
assessment 

The  total  amount  of  the  assessment  was 
$12,663.06  against  private  property,  and  the 
balance,  $1,528.44,  was  assessed  as  public 
benefits  by  the  commissioner  who  spread  the 
assessment  Many  of  the  witnesses  for  the 
objectors  did  not  seem  to  think  this  was  a 
large  enough  assessment  for  public  benefits 
and  stated  that  the  proposed  assessment 
against  the  private  property  was  more  than 
such  property  would  be  benefited.  There  was 
some  testimony  on  the  part  of  objectors  which 
tended  to  show  that  they  thought  all  the 
street  needed  was  slight  repairing.  There 
was  also  testimony  on  the  question  as  to 
whether  macadam  pavement  or  brick  was  the 
most  desirable  for  the  locality  of  this  im- 
provement and  on  this  the  testimony  was 
conflicting.  The  testimony  In  behalf  of  the 
petitioner  was  to  the  effect  that  the  street 
was  so  worn  out  that  it  could  not  be  ad- 
vantageously repaired,  that  an  entire  new  Im- 
provement was  necessary,  that  the  public 
benefits  assessed  against  the  city  by  the  com- 
missioner who  spread  the  assessment  were 
fair  and  reasonable,  and  that  the  property 
would  be  benefited  the  amount  It  was  as- 
sessed. After  the  hearing  of  this  evidence 
the  record  shows  that  the  case  was  taken  un- 
der advisement  and  thereafter,  on  June  22, 
1906,  the  objectors,  with  one  exception,  asked 
leave  to  amend  their  objection  by  adding 
thereto  the  further  clause:  "The  ordinance 
providing  for  the  Improvement  is  unreason- 
able and  oppressive."  The  attorney  who  rep- 
resented the  objectors  in  the  hearing  hereto- 
fore referred  to  was  one  of  the  objectors,  and 
when  this  additional  objection  was  asked  to 
be  filed  he  withdrew,  and  other  attorneys 
were  substituted;  he  himself  refusing  to  Join 
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in  this  new  objection.  The  city  objected  to 
the  amendment  of  the  original  objection,  and 
moved  to  strike  the  same  from  the  files  on  the 
ground  that  it  was  filed  too  late  and  was  too 
general  for  Intelligent  consideration,  not  mak- 
ing It  possible  for  the  petitioner  to  know 
whether  or  not  evidence  theretofore  Intro- 
duced was  sufildent  to  meet  the  additional 
objection  raised ;  that  petitioner  did  not  know 
wliat  grounds  would  be  relied  upon  to  estab- 
lish the  unreasonableness  and  oppresslvenesd 
of  the  ordinance.  The  court  denied  the  mo- 
tion to  strike  the  additional  objection  from 
the  files,  and  without  there  seemingly  being 
any  attempt  on  the  part  of  either  side  to  In- 
troduce further  evidence,  on  July  14,  ISXKJ, 
sustained  the  objection  last  filed,  and  found 
that  the  ordinance  was  unreasonable,  unjust, 
and  oppressive,  and  refused  judgment  for  con- 
firmation. 

It  Is  Insisted  by  appellant  that  the  court 
committed  reversible  error  In  permitting  this 
additional  objection  to  be  filed  at  the  time  it 
was  filed.  Under  sections  46,  47,  48,  and  52 
of  the  local  Improvement  act  (Hurd's  Rev. 
St  1905,  pp.  416,  417,  C  24),  the  court  un- 
doubtedly, for  any  good  cause  shown,  may, 
at  any  time  while  the  proceedings  are  pending 
and  before  confirmation,  permit  a  new  and 
additional  objection  to  be  filed,  or  make  any 
order  altering,  changing,  annulling,  or  con< 
tlnulng  the  bearing  as  It  deems  wise.  In  or- 
der to  carry  out  the  spirit  and  purpose  of  the 
local  Improvement  act  Jones  v.  Town  of  Liake 
View,  151  IlL  6G3,  38  N.  E.  688 ;  Thompson  v. 
City  of  Highland  Park,  187  111.  263,  58  N.  E. 
328.  This  general  doctrine  Is  admitted  by  ap- 
pellant but  It  Is  contended  that  In  view  of 
the  facts  in  this  case  It  was  an  abuse  of  sound 
judicial  discretion  to  permit  the  amendment 
We  do  not  agree  with  this  contention.  In 
People  v.  Cohen,  21»  111.  200,  76  N.  E.  388, 
In  a  special  assessment  proceeding,  we  held 
that  after  a  cause  had  been  reversed  and  re- 
manded by  this  court  the  trial  court  could  al- 
low an  additional  objection  to  be  filed  and 
evidence  oCtered  In  support  of  that  objection. 
Because  of  this  additional  objection,  and  the 
evidence  In  support  thereof,  this  court  there 
reversed  its  former  ruliog. 

It  Is  also  contended  that  the  court  should 
have  required  the  objectors  to  point  out  spe- 
cifically In  their  additional  objection  wherein 
they  considered  the  ordinance  unjust  and  o]^- 
pcesslva  It  might  have  been  better  practice 
for  the  court  to  have  allowed  the  motion  of 
appellant  and  required  objectors  to  point  out 
specifically  In  the  additional  objection  the 
special  things  wherein  the  ordinance  was  un- 
reasonable, unjust  and  oppressive.  The  evi- 
dence was  taken  on  the  first  objection  as  to 
the  amount  of  public  benefits.  Much  of  it 
bore  on  the  necessity,  reasonableness,  or  un- 
reasonableness of  the  ordinance.  If  the  evi- 
dence In  the  record  on  the  question  of  the 
reasonableness  of  the  ordinance  had  not  been 
satisfactory  to  appellant  It  should  have 
asked  the  trial  court's  permission  to  lutvuduce 


additional  testimony  bearing  on  that  ques- 
tion after  the  amendment  of  the  original  ob- 
jection had  been  allowed.  Under  the  facts 
and  circumstances  shown  by  this  record  we 
do  not  think  the  trial  court  committed  any 
reversible  error  as  to  the  failure  to  have  such 
additional  objection  point  out  more  specifical- 
ly the  grounds  upon  which  It  was  made  or  as 
to  the  failure  to  strike  the  additional  objec- 
tion from  the  files. 

Appellant  further  insists  that  on  the  record 
here  presented  the  court  was  without  authority 
to  hold  the  ordinance  arbitrary,  unjust  and  op- 
pressive, and  therefore  unreasonable  and  void. 
In  the  case  of  City  of  Belleville  v.  Pfingsten 
(111.)  80  N.  B.  266,  we  have  considered  and  dis- 
cussed the  law  at  length,  with  citation  of  au- 
thorities on  this  question.  The  facts  in  that 
case  as  to  the  character  of  the  existing  pave- 
ment and  the  proposed  pavement  are  quite  simi- 
lar to  the  facts  in  the  case  now  under  consid- 
eration. Our  conclusions  there  are  controlling 
in  this  case.  On  this  record  the  county  court 
was  not  warranted  In  holding  this  ordinance 
void,  as  arbitrary,  unjust  and  oppressive. 
Much  of  the  evidence  offered  might  have  Jus- 
tified the  court  In  changing  the  amount  of 
public  benefits,  but  this  cannot  be  brought  be- 
fore us  for  review,  and  on  that  phase  of  the 
proceedings  v(fi  express  no  opinion.  We  have 
only  considered  and  ruled  on  the  two  ques- 
tions heretofore  discussed,  namely,  the  au- 
thority of  the  court  to  allow  the  filing  of  the 
additional  objection,  and  the  order  of  the 
court  holding  the  ordinance  unreasonable  and 
therefore  void. 

The  Judgment  of  the  county  court  will  be 
reversed,  and  the  cause  remanded  for  further 
proceedings  in  conformity  with  this  opinion. 

Reversed  and  remanded. 


<m  III.  t»3> 

PEOPLE  ex  rcl.  ANTON,  County  Treasurer. 
V.  ATCHISON.  T.  &  S.  P.  RT.  CO. 

(Supreme  Court  of  Illinois.     Feb.  21,   1907.) 

Taxation— Railboad  Bbidgks— AsscssiiEMT. 
A  foreign  railroad  corporation,  in  posses- 
sion as  lessee  of  the  railroaa  part  of  a  railroad 
and  toll' bridge,  partly  in  Illinois.  bplong:ing  to 
a  domestic  corporation  which  operates  the  waff- 
on  roadwars  of  the  brid«;e.  purchased  the  bridm, 
as  authorized  by  Laws  1899.  p.  116,  imposine 
on  the  corporation  the  oblitrations  prescribed 
bv  tlie  peneral  railroad  laws  of  tlie  stnte  for 
the  taxation  of  domestic  railroad  corporations. 
Held,  timt  the  entire  brid^  was  assessable  by 
the  s^lte  board  of  equalization,  and  the  au- 
thorities of  a  county  could  not  assess  the  part 
of  the  bridge  conslsHog  of  the  roadways  thereof. 

Appeal  from  Hancock  County  Cotirt;  J. 
W.  Williams,  Judge. 

Action  by  the  people,  on  the  relation  of 
Budolph  Anton,  county  treasurer  of  Han- 
cock county,  against  the  Atchison,  Topeka  & 
Santa  F6  Railway  Company,  for  the  collec- 
tion of  taxes.  From  a  judgment  sustaining 
objeotlous  to  the  taxes  and  refusing  Judg- 
ment, relator  appeals.    Afikmed. 
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George  V.  Helfrich,  State's  Atty.  (Darld  B. 
Mack,  of  counsel),  for  appellant.  Robert 
Dnnlap,  John  D.  Miller,  and  Lee  F.  Englisb, 
for  appellee. 

CARTWRIGHT,  X  The  county  collector 
of  Hancock  county  applied  for  jui^ment  and 
order  of  sale,  for  taxes  for  the  years  1901, 
1902,  1903,  and  1901,  Of  two  toll  wagon  road- 
ways, one  on  either  side  of  that  part  of  the 
railroad  bridge  of  the  appellee  across  the 
Mississippi  river  extending  from  the  Illinois 
shore  to  the  center  of  the  main  channel  of 
the  river,  and  the  approaches  to  said  road- 
ways and  abutments  and  piling  upon  which 
said  approaches  rest;  the  said  roadways  con- 
sisting of  floors,  side  walls,  supports,  braces, 
stays,  and  irons,  and  timbers  attaching  said 
roadways  to  said  railroad  bridge,  together 
with  the  right  to  have  said  roadways  attached 
to  said  railroad  bridge  as  they  are  now  at- 
tached and  to  operate  said  toll  roadways  as 
they  are  now  operated.  The  appellee  filed 
objections  to  the  application,  alleging  that 
the  bridge  Is  an  Indivisible  structure  and  a 
part  of  Ita  railroad  track,  and  must  b«  taxed 
as  such;  that  the  assessment  and  levy  is  an 
attempt  to  tax  the  franchise  of  appellee ;  and 
that  the  entire  bridge  has  been  assessed  by 
the  state  board  of  equalization,  and  there- 
fore a  part  of  It  cannot  be  taxed  as  property 
omitted  from  taxation.  The  coun^  court 
sustained  the  objections  and  refused  Judg- 
ment, and  thereupon  this  appeal  was  tak«n 
by  the  county  collector. 

The  facts  were  agreed  upon  by  stipulation. 
The  defendant  Is  a  corporation  existing  under 
the  laws  of  the  state  of  Kansas,  and  opera- 
ting a  line  of  railroad  from  Chicago,  through 
this  state,  across  the  Mississippi  river  at 
Ft  Madison,  Iowa,  over  the  bridge  in  ques- 
tion, and  from  thence  to  Kansas  City  and 
other  pointa  In  February,  1882,  the  Ft 
Madison  &  Illinois  Railway  &  Bridge  Com- 
pany was  organized  under  the  laws  of  Iowa, 
in  pursuance  of  an  act  of  Congress  of  May 
25, 1872  <17  Stat  100,  c.  213),  for  the  purpose 
of  constructing  and  maintaining  a  railroad 
and  wagon  bridge  across  the  Mississippi  river 
at  Ft  Madison,  Iowa.  The  corporation  was 
authorized,  with  the  consent  of  the  board  of 
supervisors  of  the  county  in  which  the  bridge 
was  to  be  partly  located,  to  construct  a  rail- 
road bridge,  with  suitable  highways  and 
footways  for  teams  and  foot  passengers,  and 
to  charge  toll  therefor.  The  board  of  su- 
pervisors of  Lee  county,  Iowa,  In  which  Ft 
Madison  Is  located,  gave  the  required  consent 
In  October,  1886.  the  Mississippi  River  Rail- 
road &  Toll  Bridge  Company  was  Incor- 
porated nnder  the  laws  of  this  state,  with 
power  to  construct,  maintain,  and  operate 
the  bridge  In  question,  and  In  December  of 
that  year  the  Iowa  corporation  assigned  to 
the  Illinois  corporation  all  Ite  rights,  prop- 
erty, and  franchise.  The  Illinois  corpora- 
tion constructed  the  bridge  as  a  railroad 
and  toll   bridge,  with   the  approval  of  the 
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Secretary  of  War,  and  It  was  opened  for  busi- 
ness in  1887.  The  main  bridge  was  leased 
to  the  defendant  and  was  used  by  it  for 
ite  railroad  track,  under  the  lease,  up  to 
June  1,  1900,  and  the  tell  wagon  roadways 
aud  approaches  were  operated  by  the  Illi- 
nois bridge  corporation  that  owned  the 
bridge.  The  Legislature  of  this  state  passed 
an  act  approved  April  21,  1899,  which  pro- 
vides that  whenever  a  corporation  organized 
under  the  laws  of  another  state  shall  be  In 
poss^Ion  of  a  railroad  and  toll  bridge,  the 
whole  or  a  part  of  which  Is  situated  in  this 
state,  belonging  to  a  corporation  organized 
or  existing  under  the  laws  of  this  state, 
then  the  corporation  of  this  state  may  sell 
and  convey,  and  such  corporation  of  another 
state,  as  above  mentioned,  may  purchase  In 
fee  simple  or  otherwise,  all  of  such  railroad 
and  toll  bridge,  or  any  part  thereof,  together 
with  the  rights,  powers,  privileges,  fran- 
chises, immunities,  and  other  property  used 
In  connection  therewith  or  pertaining  thereto, 
of  the  corporation  of  this  state,  and  there- 
upon and  thereafter  the  railroad  company  so 
purchasing  shall  hold.  In  fee  simple  or  other- 
wise, and  forever  use  and  enjoy,  the  property 
so  purchased,  and  may  exercise  the  powers, 
privileges.  Immunities,  and  franchises  of  the 
corporation  whose  property  Is  so  purchased, 
provided  that  the  rnilroad  company  which 
purchases  any  railroad  and  toll  bridge  In  this 
state  shall  operate  such  railroad  and  toll 
bridge,  and  hold  such  property  and  the  fran- 
chises so  acquired,  subject  to  all  the  rights, 
IX)wers,  privileges,  duties,  and  obligations 
prescribed  by  the  general  railroad  laws  of 
this  state  for  the  regulation,  government, 
taxation,  or  control  of  railroads  organized 
under  the  laws  of  this  state.  Laws  1899,  p. 
116.  On  June  1,  1900,  the  defendant  acquir- 
ed the  railroad  and  toll  bridge,  and  since  that 
time  has  operated  It,  using  the  railroad  track 
exclusively  for  its  cars  and  trains  and  the 
tQll  wagon  roadways  for  the  use  of  teams,, 
animals,  and  foot  passengers  for  other  than 
railroad  purposes,  and  not  as  a  part  of  or 
an  adjunct  to  Its  railroad  and  charging  toll 
for  the  use  of  the  same. 

Up  to  the  time  of  the  purchase  by  the  de- 
fendant that  part  of  the  bridge  located  In  this 
state  was  assessed  by  the  township  assessor. 
For  the  year  1901  the  assessor  again  assess- 
ed the  entire  property  located  In  this  state, 
and  on  an  application  for  Judgment  objec- 
tions were  sustained,  and  Judgment  was  re- 
fused. On  appeal  to  this  court  the  Judgment 
of  the  county  court  was  affirmed.  People  v. 
Atchison,  T.  &  S.  F.  Ry.  Co.,  206  111.  252, 
68  N.  E.  1059.  We  then  declined  to  consider 
the  question  whether  the  entire  bridge  should 
be  denominated  "railroad  track,"  or  whether 
the  wagon  roadways  should  be  classified  as 
real  estate  other  than  railroad  track  and 
assessed  by  the  local  assessor,  for  the  reason 
that  the  record  did  not  contain  sufficient  evi- 
dence for  the  decision  of  that  question.  The 
assessor  again  assessed  the  bridge  property 
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.'n  the  years  1902  and  1903,  but  objections 
to  the  tax  were  sustained  by  the  county  court, 
and  no  appeal  was  taken.  The  assessor  as- 
sessed the  property  for  1904  In  the  same  way, 
but  his  assessment  was  set  aside  by  the  board 
of  review,  and  this  assessment  was  made 
by  that  board  for  the  year  1904,  and  the 
assessment  for  the  previous  years  was  made 
as  for  omitted  property.  At  the  Illinois  end 
of  the  bridge  there  Is  swamp  land  for  a  con- 
siderable distance,  which  Is  crossed  by  ap- 
proaches to  the  roadways,  and  these  ap- 
proaches are  wooden  structures,  supported  by 
piling  separately  from  the  piling  under  the 
railroad  tracks,  but  attached  to  the  outside 
of  the  same.  The  bridge  is  a  steel  structure 
resting  on  piers,  consisting  of  eight  steel 
trusses,  being  seven  fixed  spans  and  one 
draw  span.  There  are  longitudinal  steel 
beams  and  steel  cross-girders.  The  wagon 
roadways  are  attached  to  the  bridge  by  steel 
brackets  extending  out  eight  feet  from  the 
sides  of  the  bridge,  on  which  such  roadways 
are  laid,  about  three  feet  above  the  railroad 
trade  and  shut  off  from  the  same  by  wooden 
screens  or  open  slats,  and  protected  b^  a 
railing  on  the  outside.  The  defendant,  for 
each  of  the  years  for  which  the  taxes  in  ques- 
tion were  levied.  Included  In  the  schedule 
of  its  railroad  property  all  that  part  of  the 
bridge  and  approaches  within  this  state  as 
railroad  track,  stating  that  it  was  formerly 
the  property  of  the  bridge  company  and  now 
owned  by  the  defendant.  Upon  the  bridge 
property  so  returned  in  the  schedules  filed 
with  the  Auditor  of  Public  Accounts  the 
state  board  of  equalization  made  an  assess- 
ment, and  the  taxes  levied  by  virtue  of  the 
same  were  paid  in  full  by  the  defendant. 

The  precise  state  of  facts  contemplated  by 
the  act  of  1899  existed  In  the  case  of  this 
bridge  property.  The  defendant  was  a  rail- 
road corporation  organized  under  the  laws  of 
the  state  of  Kansas,  and  it  was  In  possession 
of  the  railroad  and  toll  bridge,  which  was 
partly  in  this  state,  and  which  belonged  to 
a  corporation  organized  or  existing  under  the 
laws  of  this  state.  By  that  act  and  the  pur- 
chase of  the  bridge  property  the  defendant.  In 
addition  to  the  powers  which  it  previously 
possessed,  acquired  all  the  powers,  privileges, 
immunities,  and  franchises  of  the  bridge 
company.  The  power  to  maintain  and  oper- 
ate the  toll  wagon  roadways  and  to  take 
tolls  was  added  to  the  authority  of  the  de- 
fendant to  transact  railroad  business.  The 
right  to  maintain  the  toll  bridge  and  take 
tolls  is  a  franchise.  Chicago  City  Ry.  Co. 
V.  People,  73  111.  541;  Chicago  Municipal 
Gaslight  &  Fuel  Co.  v.  Town  of  Lake,  130 
in.  42,  22  N.  E.  616:  2  Blackstone's  Com. 
17.  The  board  of  review  was  not  authorized 
to  assess  the  franchise  of  defendant  to  oper- 
ate the  toll  roadways,  and  this  is  conceded  by 
counsel  for  the  collector ;  but  they  insist  that 
the  franchise  has  not  been  assessed.  They 
admit  that,  If  the  words  "to  operate  said  toll 
roadways  as  they  are  now  operated"  should 


be  separated  from  the  balance  of  the  descrtp- 
tion,  such  words  would  describe  a  franchise; 
but  they  Insist  that  those  words  are  only 
a  part  of  the  description  of  the  tangible  prop- 
erty and  the  Intangible  right  to  operate  the 
same.  Counsel  on  both  sides  are  agreed  that 
without  the  right  to  have  the  roadways  at- 
tached to  and  supported  by  the  railroad 
bridge,  and  the  right  to  operate  them  as  toll 
roadways,  a  purchaser  at  a  tax  sale  would 
only  acquire  a  valueless  mass  of  junk,  and 
the  object  of  the  assessment  would  be  defeat- 
ed. We  think  It  entirely  clear  that  the  tax 
Is  a  tax  on  the  franchise  to  operate  the 
roadways  and  collect  tolls,  and.  as  the  fran- 
chise Is  Included,  the  tax  is  illegal,  and  the 
Judgment  of  the  county  court  Is  right 

Again,  the  roadways  are  a  part  of  an  In- 
divisible structure,  which  Is  not  susceptible 
of  separation  into  a  railroad  bridge  and  toll 
bridge  without  the  total  destruction  of  the 
roadwaj's.  A  material  part  of  the  assessment 
made  by  the  board  of  review  In  this  case  Is 
the  right  to  have  the  roadways  attached  to 
the  railroad  bridge  as  they  are  now  attached 
and  to  have  the  support  furnished  by  the 
bridge  and  piers  without  which  the  roadways 
are  worthless.  The  entire  bridge  has  been 
assessed  by  the  state  board  of  equalization, 
and  the  taxes  have  been  paid ;  and.  while  the 
assessment  of  the  roadways  by  the  state 
board  would  not  bind  the  local  assessor.  If 
the  board  had  no  authority  to  assess  them  as 
n  part  of  the  bridge  (Chicago,  B.  &  Q.  R.  Co. 
V.  People,  136  III.  COO.  27  N.  E.  200>,  the  assess- 
ment of  an  easement  In  the  bridge  and  the 
support  furnished  by  It  and  its  piers  Is  an 
attempt  to  again  tax.  to  that  extent,  property 
which  has  already  been  properly  assessed  and 
taxed.  The  bridge  proper  is  a  part  of  de- 
fendant's railroad,  and  properly  classified  as 
railroad  track,  and  It  Is  impossible  to  divide 
the  structure  into  Independent  parcels.  The 
toll  roadways  are  mere  appendages,  and  to 
separate  them  from  the  steel  girders  and  de- 
prive them  of  the  support  of  the  bridge  would 
render  them  of  no  value.  As  the  different 
parts  of  the  bridge  property  cannot  be  as- 
sessed independently,  the  property  must  be 
assessed  as  a  unit,  and  its  character  as  a 
railroad  bridge  or  toll  bridge  must  be  deter- 
mined for  the  purpose  of  taxation.  We  think 
that  it  must  be  classified  for  that  purpose  ac- 
cording to  Its  primary  and  principal  use.  If 
property  is  used  mainly  for  railroad  purposes. 
It  will  not  lose  its  character  as  railroad  proi>- 
erty  for  the  reason  that  it  Is  not  used  ex- 
clusively for  such  purpose.  Chicago,  M.  St 
St.  P.  Ry.  Co.  V.  Crawford,  48  Wis.  666,  6 
N.  W.  3.  It  would  not  be  thought  that  a  depot 
building  on  the  right  of  way  would  cease  to 
be  a  part  of  the  railroad  track  if  minor  por- 
tions of  It  were  used  for  some  other  purpose. 
If  rooms  In  such  a  building  should  be  oc- 
cupied as  a  residence  by  an  employ^,  or  some 
portions  were  used  for  a  news  stand  or  for  a 
restaurant  or  lodgings  not  necessary  as  an 
adjunct  of  the  railroad  business,  bucIi  naes 
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would  not  change  the  character  of  the  prop- 
erty. The  principal  and  only  Important  use 
of  the  bridge  Is  for  the  trains  of  the  defend- 
ant as  a  part  of  Its  railroad,  and  the  use  of 
the  toll  wagon  roadways  Is  minor  or  Inciden- 
tal, for  which  the  bridge  would  not  be  main- 
tained. 

We  are  of  the  opinion  that  the  property  Is 
properly  classified  as  railroad  track,  and  that 
It  was  legally  assessed  by  tbe  state  board  of 
equalization.  The  Judgment  of  tbe  county 
court  Is  affirmed. 

Judgment  affirmed. 


(225  111.  82S) 

ROSS  et  al.  v.  CLARK. 
(Sapreme  Court  of  Illinois.     Feb.  21,  1907.) 

1.  PixADiRo — LfOAi.     Conclusions — Demtjb- 
KEBS— Admissions. 

In  a  bill  to  enforce  a  vendor's  lien  alleged 
to  arise  on  the  vendor  conveyinK  land  in  ez- 
cbanse  for  the  purchaser's  apartment  houses, 
and  the  aereement  of  the  pnrchaser  to  pay  the 
rent  of  vacant  flats  in  tlie  baildings,  allega- 
tions that  the  purchaser  was  responsible  for  a 
specified  sum  which  a  tenant  procured  by  the 
purchaser  should  have  paid  as  a  part  of  the 
purchase  money,  and  that  other  rents  due  were 
part  of  the  purchase  money,  and  that  damages 
for  decorations  and  for  renting  a  flat  and  for 
heatint"  the  same.  etc..  should  be  considered  a 
part  of  the  consideration  money,  were  conclu- 
sions of  law  and  not  admitted  by  a  demurrer. 

2.  Vendob  and  Puechaser— Vendoe's  Lien. 
_  A  vendor's  lien  is  only  permitted  as  se- 
curity for  unpaid  purchase  money  which  must 
be  certain  in  amouut.  and  does  not  exist  in  be- 
half of  any  contingent,  uncertain,  or  unliquidat- 
ed demand, 

3.  Same. 

Where  personal  property,  agreed  to  be  sub- 
stituted for  cash  as  a  part  of  the  purchase  price 
of  real  estate  is  not  delivered,  the  vendor,  to 
maintain  a  suit  to  enforce  a  vendor's  lien  for 
tbe  amount  of  the  personal  property,  must  Show 
that  the  personalty  in  the  contract  of  sale  bad 
an  agreed  pecuniary  value. 

4.  Exchange  of  Pbopkktt— Reai.  Pkopekty— 
Vendob's  Lien. 

A  vendor  takine  land  in  exchange  for  his 
land  waives  a  vendor's  lien. 
.5.  Sake. 

A  vendor  has  no  lien  for  damages  resulting 
from  misrepresentations  as  to  the  amount  of 
rent  that  can  be  received  from  apartment  houses 
conveyed  by  tbe  purchaser  in  exchange  for  the 
vendor's  lands. 

8w    VENDdB   AND   PtlECHASEB— VeNDOB'B   LiKN. 

An  owner  of  land  agreed  to  convey  tbe 
same  to  the  owner  of  apartment  buildings,  and 
tbe  latter  agreed  to  convey  the  buildiogs  in  ex- 
change, and  to  pay  the  rent  of  vacant  flats  in 
the  bnildines  at  designated  prices  for  one  year. 
Tbe  owner  of  the  land  sought  to  enforce  a 
vendor's  lien  for  claims  arisin);  out  of  the  fail- 
ure of  a  tenant  procured  by  the  owner  of  the 
buildings  to  pay  rent,  and  on  account  of  what 
such  owner  had  collected  as  rent  and  for  dam- 
ages to  the  buildings  and  misrepresentations  as 
to  their  value,  etc.  Held,  that  no  lien  could  be 
enforced,  for  the  amount  claimed  under  the  lien 
was  unliquidated. 

Appeal  from  Appellate  Court,  First  District 
Suit  by  Alexander  Ross  and  another 
against  Wallace  G.  Clark.  From  a  decree  of 
the  Appellate  Court  affirming  a  decree  dis- 
missing the  bill,  complainants  appeaL  Af- 
firmed. 


This  Is  an  appeal  from  a  Judgment  of  the 
Appellate  Court  affirming  the  decree  of  the 
circuit  court  of  Cook  county  sustaining  ap- 
pellees' demurrer  to  appellants'  bill  for  a 
vendor's  lien,  and  other  relief,  and  dismiss- 
ing said  bill  for  want  of  equity.  The  bill 
represents  that  Alexander  Ross  and  William 
R.  Plumb  entered  into  a  contract  with  Wal- 
lace G.  Clark  and  J.  Milton  Trainer,  whereby 
Ross  and  Plumb  were  to  exchange  lots  53  to 
74,  inclusive,  of  a  certain  subdivision  In 
Chicago,  for  three  flat  or  apartment  buildings 
In  that  city ;  that  Clark  and  Trainer  agreed 
to  pay,  as  a  part  of  the  consideration  money 
for  said  lots,  all  rents  of  flats  in  said  build- 
ings that  were  then  vacant,  at  designated 
prices,  for  one  year  after  tbe  delivery  of  the 
deeds,  said  payments,  however,  for  any  given 
flat  to  cease  whenever  a  responsible  tenant 
for  that  flat  for  not  less  than  one  year  should 
be  secured ;  that  appellees  executed  a  lease  to 
one  Stephens,  who  was  a  person  of  no  means 
and  Irresponsible,  of  said  second-story  comer 
flat  at  $70  per  month,  payable  monthly  In  ad- 
vance, from  the  1st  of  October,  1903,  to  the 
30th  day  of  April,  1905 ;  that  on  or  about  the 
lOtb  day  of  June,  1904,  said  Stephens  quit 
said  premises ;  that  a  Judgment  was  obtained 
on  said  lease  In  the  circuit  court  of  Cook 
county  on  the  4th  of  August,  1904,  In  behalf 
of  orators  for  the  period  up  to  tbe  bringing  of 
said  suit,  for  $296.32  and  costs.  Including  at- 
torney's fees ;  that  execution  was  Issued  and 
returned  nulla  bona;  that  a  creditors'  bill 
was  filed  In  said  court  on  said  Judgment,  and 
a  hearing  had  and  decree  rendered ;  that  said 
Stephens  was  insolvent  and  unable  to  pay 
anything  on  said  Judgment;  that  he  was 
insolvent  at  the  time  said  lease  was  made; 
that  since  bringing  said  suit,  and  within  tbe 
year  from  the  execution  and  delivery  of  said 
deeds,  the  further  sum  of  |70  has  accrued 
to  orators  uuder  said  first-named  agreement 
for  said  apartment,  it  having  remaii\,ed  va- 
cant during  the  whole  remaining  period  of 
said  year,  and  there  Is  now  due,  by  reason 
of  the  premises,  $400,  "part  and  parcel  of  tbe 
purchase  money  of  said  lots."  The  bill  further 
alleges  that  after  tbe  exchange  of  deeds,  and 
without  any  lease  that  orators  ever  saw,  ap- 
pellees placed  a  tenant  in  another  of  said  va- 
cant flats  and  received  rent  therefor — how 
much  orators  are  unadvised — but  orators  say 
Clark  and  Trainer  owe  orators,  on  account  of 
said  flat  so  rented  and  by  reason  of  said 
agreement,  the  further  sum  of  $100  collected, 
and  the  difference  between  what  the  flat  was 
subsequently  rented  for  and  tbe  scheduled 
rate  for  one  year  from  said  letting,  amount- 
ing to  $100,  "part  and  parcel  of  the  purchase 
money."  It  Is  further  alleged  that  by  reason 
of  their  use  of  the  flat,  as  last  aforesaid, 
without  making  a  lease  for  a  period  of  one 
year,  and  turning  the  same  over  to  orators, 
the  premises  were  damaged  to  tbe  extent  of 
requiring  new  decorations,  which  cost  $50, 
and  orators  were  put  to  the  further  expense 
of  $50  to  beat  tbe  same,  which  in  equity  aud 
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good  conscience  Bhonld  be  refunded  by  said 
defendants;  tbat  appellees  failed  and  neg- 
lected to  place  suitable  vases  at  tbe  entrance 
of  said  flat  buildings;  that  said  buildings 
were  represented  to  be  worth  $85,000,  Inclu- 
sive of  the  land,  and  suitable  vases  therefor 
could  not  be  purchased  for  less  than  $150, 
"part  and  parcel  of  the  purchase  price" ;  that 
appellees  represented  that  they  had  already 
-ordered  settees  for  all  three  entrances  to  said 
flat  buildings  but  the  same  bad  not  been 
delivered ;  that  said  settees  would  cost  $150 ; 
liiat  said  apartment  buildings  were  fraudu- 
lently represented  by  Clark  and  Trainer  to 
"be  well  rented,  except  the  vacant  flats,  to 
responsible  tenants,  but  tbat  some  of  tbe 
tenants  were  Irresponsible  and  left  before 
the  expiration  of  their  leases,  to  the  damage 
of  complainants  of  ?2,000;  that  to  Induce 
appellants  to  make  the  ag^reements  and  deeds, 
appellees  fraudulently  represented  that  all 
of  the  outstanding  leases  were  bona  fide; 
tbat  in  many  cases  from  one  to  three  or 
more  months'  rent  had  been  given  to  tbe 
tenants  to  execute  the  same;  that  orators 
had  been  unable  to  obtain  new  leases  from 
these  tenants  at  the  expiration  of  the  others 
without  submitting  to  a  corresponding  redac- 
tion; tbat  said  premises  were  purofaased 
largely  on  account  of  the  representations  as 
to  Income,  to  the  damage  of  appellants  of 
$20,000;  that  said  Clark  and  Trainer  have 
since  given  a  warranty  deed  to  a  part  of  the 
lots  to  a  brother  of  said  Clark,  but  tbe  same 
was  without  consideration;  tbat  various 
trust  deeds  have  been  given  on  tbe  lots,  but 
orators  do  not  know  whether  or  not  they  are 
bona  fide  transactions.  Orators  pray  tbat 
the  court  may  ascertain  the  amount  of  the 
unpaid  purchase  money,  and  that  a  vendor's 
lien  may  be  declared  upon  said  lots  in  their 
favor  and  tbe  court  decree  a  sale  to  make 
such  sum,  and  that  the  court  ascertain  the 
bona  fides  of  the  trust  deeds,  and  grant  such 
other  and  further  relief  as  the  nature  of  the 
<:a8e  may  require. 

Tbe  substance  of  tbe  bill  is  set  out  more 
fully  in  the  statement  of  the  case  by  tbe  Ap- 
pellate Court,  but  we  deem  that  we  have  here 
given  enough  to  show  the  character  and  ba* 
sis  of  tbe  claim  for  a  vendor's  Hen. 

William  P.  Black,  for  appellants.  Tenney, 
OofTeen,  Harding  &  Wllkerson,  for  appellee. 

CARTER,  J.  (after  stating  tbe  facts).  The 
aid  of  equity  is  Invoked  by  this  bill  to  enforce 
the  claim  under  a  vendor's  lien  alleged  to 
have  arisen  from  a  failure  to  carry  out  the 
contract  under  which  the  exchange  of  prop- 
erty was  made,  and  also  for  alleged  fraudu- 
lent misrepresentations  inducing  the  exchange 
of  real  estate.  Appellants  Insist  that,  if  any 
of  their  allegations  are  sufficient  to  entitle 
them  to  a  vendor's  lien,  thereupon  equity, 
baving  thus  taken  Jurisdiction  of  the  cause 
for  the  purpose  of  enforcing  those  Items,  will. 
In  order  to  do  justice  between  the  parties. 


take  Jurisdiction  of  all  matters  germane  to 
the  transaction,  even  though  such  matters 
standing  alone  might  not  be  sucb  as  could  tM 
enforced  under  a  vendor's  lien. 

The  facts  averred  in  the  bill  must  in  tbezn- 
seives  state  a  good  cause  of  action,  'rrhe  de- 
murrer only  admits  that  which  is  well  stated 
or  pleaded."  Stow  v.  Russell,  36  111.  la  The 
allegations  of  the  bill,  as  set  forth  heretofore 
In  the  statement,  with  reference  to  the  lease 
that  was  executed  to  Stephens,  do  not  clearly 
show  that  tbe  responsibility  for  the  $400,  or 
thereabouts,  alleged  to  be  due  as  a  part  of  the 
purchase  money  on  account  of  this  lease,  rests 
upon  appellees.  So  far  as  the  pleadings  show, 
Stephens  may  have  been  accepted  as  a  re- 
sponsible tenant  by  appellants  after  tbe  ex- 
change  of  tlie  deeds  In  August,  1883.  Tbe 
representation  that  appellees  are  responsible 
for  tbe  $400  rent  alleged  to  be  due  here,  aa 
a  part  of  the  purchase  money,  is  parely  a 
legal  conclusion,  the  sufficiency  of  which  tbe 
demurrer  does  not  admit  The  allegations 
that  certain  other  rents  due  were  part  and 
parcel  of  tbe  purchase  money,  and  that  the 
damage  for  decorations  and  for  raiting  a  cer- 
tain flat,  and  for  heating  the  same,  would 
amount  to  $100,  and  that  suitable  vases  to  t>e 
placed  at  the  entrances  of  the  flats  would  cost 
$1'50,  and  that  all  these  amounts  should  be 
considered  a  part  of  the  consideration  m<«^, 
are  conclusions  of  law  by  tbe  pleader,  and 
are  not  admitted  by  the  demurrer.  Johnson 
V.  Roberts,  102  111.  655 ;  Canal  Commissioners 
V.  Village  of  East  Peoria,  179  IIU  214,  63  N. 
E.  633. 

A  vendor's  lien,  in  general.  Is  viewed  with 
disfavor,  having  arisen  in  times  whose  pecu- 
liar conditiona  and  Institutions  were  alien 
to  our  own.  It  is  from  Its  nature  secret  and 
unknown  to  the  world — often  productive  of 
harm.  29  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
737;  2  Warvelie  on  Vendors  (2d  Ed.)  par. 
679.  This  court  has  therefore  frequently  beld 
that  tbe  rights  under  such  a  lien  ought  not 
to  be  enforced  except  where  they  are  distinct- 
ly and  clearly  made  out;  that  they  should 
not  be  extended  beyond  the  requirements  of 
tbe  settled  principles  of  equity.  Cowl  v.  Var- 
num,  37  IlL  181;  Boynton  v.  Cbamplin,  42 
111.  57 ;  Doolittle  v.  Jenklus,  05  lU.  400 ;  Lew- 
is V.  Shearer,  189  IlL  184,  69  N.  E.  680.  Tbe 
vmdor's  or  grantor's  lien  is  only  permitted 
as  security  for  unpaid  purchase  money,  which 
must  be  a  certain,  ascertained  amount.  Tbe 
lien  does  not  exist  In  behalf  of  any  contin^reut, 
uncertain  or  unliquidated  demand.  3  Pom- 
eroy's  Eq.  Jur.  (2d  Ed.)  par.  1251.  This  doc- 
trine has  been  quoted  with. approval  in  Koch 
V.  Roth,  160  111.  212,  37  N.  E.  317,  as  has  also 
the  rule  laid  down  by  Devlin  on  Deeds  (2d 
Ed.)  {  1250,  that  "the  vendor  cannot  claim 
a  lien  for  security  for  an  uncertain  demand." 
Perry  on  Truste  (5tb  Ed.)  S  235,  holds  that 
"no  lien  will  arise  •  •  *  if  the  amount 
of  the  consideration  is  uncertain  and  uQliqul- 
dated." 


Digitized  by 


Google 


m.) 


SHANLET  V.  PEOPLE. 


277 


Under  these  authorities  the  claims  for  dam> 
ages  on  account  of  unpaid  rent  and  for  dec- 
orating and  beating,  which  were  manifestly 
uncertain  and  unliquidated,  cannot  be  enfor- 
ced under  a  vendor's  lien.  While  It  Is  true 
that  specific  articles  of  personal  property  may 
t>e  substituted  for  cash  as  a  part  of  the  pur- 
chase price,  yet.  If  they  are  not  delivered  In 
-order  to  have  a  vendor's  Hen  for  the  amount, 
they  must  In  the  contract  have  an  agreed 
pecuniary  value.  2  Jones  on  Liens  (2d  Ed.) 
i  1072;  2  Warvelle  on  Vendors  (2d  Bd.)  S  690 ; 
29  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  744. 
Such  value  was  not  flred  In  the  contract  for 
the  vases,  and  cannot  legally  be  Inferred  from ' 
the  pleadings.  It  has  been  held  that  a  ven- 
dor who  has  taken  other  lands  with  covenants 
of  warranty  of  the  vendee -Is  deemed  to  have 
waived  his  lien,  and  that  the  acceptance  of 
the  deed  of  other  lands  In  payment  for  a  part 
ot  the  purchase  price  Is  a  waiver  of  the  lien, 
-although  the  title  to  such  other  lands  appears 
to  be  bad.  2  Jones  on  Liens  (2d  Ed.)  ig  1086, 
1088.  This  court  has  held  that  by  taking  a 
distinct  and  independent  security  for  the  pur- 
chase money  the  right  to  a  vendor's  lien  will 
be  waived.  Chicago  &  Great  Western  Land 
-Co.  V.  Peck,  112  111.  408,  and  cases  there  cited. 
We  have  also  held  that  any  act  manifesting 
the  vendor's  Intention  not  to  rely  upon  bis 
lien  will  operate  as  a  waiver,  l^lomstrom 
V.  Dux,  175  IlL  485,  61  N.  B.  755.  This  court 
does  not  appear  ever  to  have  had  before  it  the 
question  as  to  whether  the  taking  of  land  In 
exchange  will  waive  a  vendor's  lien.  On  prin- 
•ciple  it  does  not  differ  from  the  taking  of  other 
security  on  other  property. 

The  mlsr^resentations  as  to  the  amount  of 
roit  that  could  be  received  from  the  flats  or 
apartment  buildings  furnish  no  ground  for 
equitable  relief  through  the  enforcement  of 
a  vendor's  Hen,  but,  as  the  Appellate  Court 
said,  "might.  If  proven,  furnish  at  law  a  basis 
for  damages  in  an  action  for  deceit,"  or  might 
Justlfjr  an  action  to  rescind  the  contract 
But  this  is  very  different  from  the  relief 
claimed  here,  where  appellants  evidently  wish 
to  retain  the  consideration  already  received, 
and,  without  rescinding  the  contract  in  any 
way,  obtain  damages  for  the  property  ex- 
■changed.  The  Supreme  Court  of  Michigan, 
va  discu^lng  a  similar  question  in  Graham  v. 
MoflTett,  110  Mich.  .308,  78  N.  W.  132,  76  Am. 
St.  Rep.  393,  held  that  such  a  ruling  would 
•  revolutionize  the  doctrine  of  rescission, 
which  requires  a  party  to  rescind  a  fraudu- 
lent contract  In  toto  or  affirm  It  as  made." 

The  amount  for  which  a  lien  la  here  claim- 
ed as  an  unpaid  portion  of  the  purchase  price 
for  the  lots  is  in  every  instance,  according  to 
the  allegatiouB  of  the  pleadings,  obviously  un- 
certain and  unliquidated.  It  may  range  any- 
^vhere  from  a  few  hundred  dollars  to  many 
thousand  dollars.  Under  no  decisions  In  this 
state  or  any  well-considered  authority  In 
other  jurisdictions  would  we  be  justified  in 
enforcing  a  vendor's  lien  for  such  uncertain 
and  indefinite  claima 


The  judgment  of  the  Appellate  Cotut  wlU 
be  affirmed. 
Judgment  affirmed. 

(225  IIL  E7») 

SHANLET  et  al.  v.  PEOPLE  ex  rel.  GOBDT- 

NBR,  Tax  Collector. 
(Supreme   Court  of  lUinois.     Feb.  21,  1907.) 

Dbains  —  Dbainaob  DrsTBiCT  —  Detebmina- 
TiON  OF  CoMinssiONEBS— Review. 

Farm  Drainage  Act,  (  42  (Hurd'a  Rev. 
St.  1905.  u.  811,  c.  142,  §  117),  authorises 
drainage  commissioners  to  attach  lands  to  a 
drainaee  district  for  assessment  where  drains 
upon  the  land  have  been  connected  with  dis- 
trict ditches.  Beld,  in  a  proceeding  to  recover 
judgment  and  order  of  sale  against  lands  for  a 
special  assessment  levied  by  drainage  commis- 
sioners, the  owners  could  not,  for  uie  purpose 
of  defeating  the  assessment,  prove  that  they 
had  not  connected  the  drains  upon  their  lands 
with  the, district  ditches;  the  commissioners'  de- 
termination that  connection  had  been  made  be- 
ing only  reviewable  in  a  direct  proceeding  by 
QUO  warranta 

Appeal  from  La  Salle  County  Court;   W.. 
H.  Hinebaugh,  Judge. 

Action  by  the  people,  on  the  relation  of 
John  Goedtner,  county  collector,  against  Ma- 
ry Shanley  and  another.  From  a  judgment 
for  plaintiff,  defendants  appeal.    Affirmed. 

Browne  &  Wiley,  for  appellants.  James  J. 
Conway  and  B.  F.  Lincoln,  for  appellee. 

HAND,  J.  This  was  a  proceeding  In  the 
county  court  of  La  Salle  county  to  recover 
judgment  and  order  of  sale  against  the  lands 
of  the  appellants  for  a  special  assessment 
levied  by  the  commissioners  of  Union  Drain- 
age District  No.  1  of  the  towns  of  Wallace 
and  Waltham,  In  said  county.  The  appel- 
lants appeared,  and  filed  objections  to  the 
rendition  of  judgment  and  order  of  sale  on 
the  ground  that  their  lands  had  not  been  law- 
fully attached  to  said  district,  which  objec- 
tions were  stricken  from  the  files  on  the  mo- 
tion of  the  appellee,  and  judgment  and  order 
of  sale  were  rendered  against  appellants'- 
lands,  and  they  have  prosecuted  this  appeal. 

The  said  union  drainage  district  was  organ- 
ized in  1898  under  the  farm  drainage  act, 
and,  In  1905  the  commissioners  of  said  dis< 
trict,  after  having  examined  the  lands  of  the 
appellants  with  the  assistance  of  an  engineer, 
made  an  order  attaching  the  lands  of  the 
appellants  to  the  district,  under  the  provi- 
sions of  section  42  of  the  farm  drainage  act 
(Kurd's  Rev.  St  1905,  p.  811,  c.  42,  {  117),  on 
the  ground  that  the  appellants  had  connected 
the  drains  upon  their  lands  with  the  ditches 
of  the  drainage  district,  and  classified  said 
lands,  and  levied  the  assessment  thereon 
sought  to  be  collected  by  this  proceeding. 

The  main  question  raised  In  the  court  be- 
low, and  upon  this  appeal.  Is,  had  the  appel- 
lants the  right,  upon  the  application  for  judg- 
ment and  order  of  sale  against  their  lands 
to  satisfy  said  special  assessment,  to  make 
proof  that  they  had  not  connected  the  drains 
upon  their  lands  with  the  ditches  of  the 
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drainage  district,  for  the  purpose  of  defeating 
said  special  assessment?  We  are  of  the  opin- 
ion that  question  must  be  answered  in  the 
negatlye.  Under  the  provisions  of  said  sec- 
tion 42  the  commissioners  of  said  drainage 
district  were  given  authority  to  determine 
that  question,  and  they  having  held  that  the 
appellants  had  connected  the  drains  upon 
their  lands  with  the  ditches  of  the  drainage 
district,  and  having  attached  said  lands  to 
the  district,  classified  and  assessed  the  same, 
their  determination  that  the  drains  upon  the 
lands  of  the  appellants  had  been  connected 
by  the  appellants  with  the  ditches  of  the 
drainage  district  can  only  be  reviewed  In  a 
direct  proceeding  by  quo  warranto  and  cannot 
be  reviewed  in  this  proceeding,  which  pro- 
ceeding Is  collateral  to  the  proceeding  before 
the  drainage  commissioners,  whereby  said 
commissioners  attached  said  lands  to  the  said 
drainage  district.  Osborn  v.  People,  103  111. 
224;  Blake  v.  People,  109  111.  504;  Keigwin 
V.  Drainage  Com'rs,  116  111.  347,  S  N.  E.  675; 
Evans  V.  Lewis,  121  111.  478,  13  N.  E.  246; 
Bodman  r.  Lake  Fork  Special  Drainage  Dis- 
trict, 132.111.  439,  24  N.  E.  630;  People  v. 
Jones,  137  111.  35,  27  N.  K  294;  People  v. 
Dyer,  205  111.  675,  69  N.  B.  70. 

In  Evans  v.  Lewis,  supra,  which  was  a  bill 
In  equity  to  enjoin  the  collection  of  a  special 
assessment  levied  by  a  drainage  district  upon 
lands  which  were  attached  to  a  drainage  dis- 
trict by  drainage  commissioners  under  section 
42  of  the  farm  drainage  act.  It  was  held  that 
the  action  of  the  drainage  commissioners  in 
attaching  the  lands  of  the  complainants  to 
the  drainage  district  was  to  be  regarded  as 
the  organization  of  the  district  so  far  as  those 
lands  were  concerned,  and  whether  the  drain- 
age commissioners  proceeded  according  to  the 
provisions  of  the  drainage  act  In  all  particu- 
lars in  attaching  said  lands  to  the  district 
could  not  be  raised  by  bill  in  equity,  but  that 
such  question  could  only  be  raised  by  quo 
warranto  proceedings.  The  court,  on  page 
482  of  121  III.,  page  24S  of  13  N.  E.,  said: 
"If  the  boundaries  of  the  district  were  not 
lawfully  extended  and  the  drainage  commis- 
sioners undertake  to  exercise  powers  or  fran- 
chises over  or  upon  lands  not  lawfully  within 
the  bounds  of  the  district,  their  right  or  an- 
tborlty  to  act  as  to  these  lands  may  be  called 
in  question  by  quo  warranto;  but  a  bill  to 
enjoin  the  collection  of  the  assessment  Is  not 
the  proper  remedy."  And  in  People  t.  Jones, 
supra,  which  was  an  application  for  Judg- 
ment and  order  of  sale  to  satisfy  a  special 
assessment  levied  by  drainage  commissioners 
upon  lands  attached  to  a  drainage  district 
under  section  42  of  the  farm  drainage  act, 
the  landowners  sought  to  defeat  the  assess- 
ment by  showing  that  their  lands  had  been 
improperly  attached  to  the  district,  and  the 
trial  court  permitted  proof  to  be  made  that 
the  landovniers  bad  not  connected  their  drains 
with  the  ditches  of  the  district  and  refused 
Judgment  and  order  of  sale,  and  on  appeal  to 
this  court  the  Judgment  of  the  county  court 


was  reversed,  and  It  was  held  that  the  ques- 
tion whether  drainage  commissioners  have  ex- 
ceeded their  powers  in  extending  the  bound- 
aries of  a  drainage  district  by  attaching  ad- 
ditional lands  to  the  district  could  not  be 
raised  on  an  application  for  Judgment  and 
order  of  sale  against  the  lands  so  attached 
to  pay  an  assessment,  and  that  such  question 
can  only  be  raised  by  a  direct  proceeding,  as 
by  quo  warranto.  The  court,  in  disposing  of 
the  question,  on  page  40,  said:  "The  commis- 
sioners having  ascertained  that  appellees, 
landowners  outside  of  the  district,  had  con- 
nected with  the  ditches  of  the  district,  adopt- 
ed a  resolution,  In  accordance  with  the  sec- 
tion of  the  statute,  annexing  the  lands  of  such 
owners  to  the  district  The  legality  of  the 
action  of  the  commissioners  is  attempted  to 
be  called  In  question  on  this  application  for 
Judgment  against  the  lands  by  the  county 
collector.  This  cannot  be  done.  This  court 
has  held  In  a  number  of  cases,  that,  in  a  pro- 
ceeding to  collect  a  special  assessment  levied 
by  a  drainage  district,  the  organization  of  the 
district  cannot  be  questioned  collaterally,  but 
it  can  only  be  done  in  a  direct  proceeding. 
Osborn  v.  People,  103  111.  224;  Evans  t. 
Lewis,  121  111.  478,  13  N.  E.  246:  Bodman  t. 
Drainage  District  132  IlL  439,  24  N.  E.  030." 
And,  in  People  v.  Dyer,  supra,  which  was  also 
an  application  for  Judgment  and  order  of 
sale,  it  was  held  that  although  lands  were  Il- 
legally Included  In  a  drainage  district  the 
question  of  the  legality  of  the  organization 
of  the  district  could  not  be  raised  upon  the 
application  for  Judgment  and  order  of  sale. 

The  force  of  these  decisions  is  conceded  by 
the  appellants,  but  it  Is  urged  that  the  fact 
tfiat  the  appellants  had  connected  the  drains 
upon  their  lands  with  the  ditches  of  the 
drainage  district  was  a  prerequisite  to  the 
right  of  the  drainage  commissioners  to  at- 
tach said  lands  to  the  district— In  other 
words,  that  the  fact  of  such  connection  was 
Jurisdictional  to  the  right  of  the  drainage 
commissioners  to  attach  said  lands  to  the  dis- 
trict— and  as  they  represented  by  their  objec- 
tions, and  offered  to  prove  upon  the  trial,  in 
support  thereof,  that  such  connection  was 
not  in  fact  made,  it  was  error  to  strike  their 
objections  from  the  files.  While  it  Is  true  the 
lands  of  the  appellants  could  not  legally  be 
attached  to  the  district  unless  the  appellants 
bad  connected  the  drains  upon  their  lands 
with  the  ditches  of  the  district  and  in  that 
sense  the  connection  of  the  drains  of  appel- 
lants with  the  ditches  of  the  drainage  district 
was  Jurisdictional,  still  the  decision  of  the 
question  whether  the  drains  upon  appellants' 
lands  had  been  connected  with  the  drains  of 
the  drainage  district  must  necessarily  be  left 
to  some  body  or  tribunal  t>efore  said  lands 
could  be  attached  to  the  drainage  district  and 
classified  and  assessed,  and  the  power  to  de- 
termine that  question  having  been  conferred 
upon  the  drainage  commissioners  by  the  stat- 
ute, and  they  having  acted,  their  decision  up- 
on that  question  is  final  until  It  Is  ovemiled 
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by  some  court  or  tribunal  authorized  to  re- 
view such  decision ;  and  we  have  seen  the 
review  of  that  question  must  be  had  in  a 
direct  proceeding,  and  cannot  be  had  In  this 
proceeding,  which  Is  collateraL  It  clearly  is 
not  correct  to  say,  if  the  commissioners  de- 
cided the  question  whether  the  appellants  bad 
connected  the  drains  upon  their  lands  with 
the  ditches  of  the  district  one  way,  their  ac- 
tion in  attaching  the  lands  of  the  appellants 
to  the  district  was  within  their  Jurisdiction 
and  valid,  but  if  they  decided  it  the  other 
way  their  action  would  be  Invalid  for  want 
of  Jurisdiction  to  act  The  correctness  of 
their  decision  upon  a  question  upon  which 
tbey  are  authorized  to  pass  by  the  statute, 
when  attacked  collaterally,  cannot  be  im- 
peached for  want  of  Jurisdiction,  on  the 
ground  that  they  had  made  a  mistake  In  de- 
termining that  the  drains  upon  the  lands  of 
the  appellants  had  been  connected  with  the 
ditches  of  the  drainage  district,  when,  as  a 
matter  of  fact,  such  connection  had  not  been 
made. 

The  appellants  place  great  reliance  upon 
the  case  of  Payson  v.  People,  175  111.  267,  61 
N.  E.  588.  In  the  Dyer  Case,  supra,  the  Pay- 
son  Case  was  distingnlshed  from  the  Osbom 
Case  and  subsequent  cases  hereinbefore  cited, 
and  It  was  there  pointed  out  that  the  holding 
in  that  case  was  based  upon  the  want  of  serv- 
ice of  notice  provided  for  In  the  statute  upon 
the  property  owner,  and  that  the  action  of 
the  court,  organizing  the  district  without  the 
service  of  such  notice  upon  Payson  was  void 
as  to  blm  for  want  of  Jurisdiction  over  his 
person.  No  question  of  the  service  of  notice 
arises  In  this  case.  It  Is  conceded  that  Union 
Drainage  District  No.  1  of  the  towns  of  Wal- 
lace and  Waltham  was  legally  organized,  and 
It  appears  that  all  the  provisions  of  section 
4&  of  the  farm  drainage  act  were  compiled 
with  by  the  drainage  commissioners  In  attach- 
ing the  lands  of  appellants  to  the  district, 
and  in  classifying  and  assessing  appellants' 
lands.  In  view  of  these  facts,  we  are  of  the 
opinion  the  appellants  cannot  try,  in  this 
proceeding,  the  question  whether  or  not  the 
drainage  commissioners  tell  Into  error  In 
boldlng  that  the  drains  on  the  lands  of  the 
appellants  had  been  connected  with  the  ditch- 
es of  the  drainage  district.  If  the  appellants 
desire  to  raise  that  question,  they  should  pro- 
ceed by  quo  warranto. 

Finding  no  reversible  error  In  this  record, 
the  Judgment  of  the  county  court  will  be  af- 
firmed. 

JTadgment  affirmed. 


(225  111.  35») 

PBOPIiB   ex   rel.   COFPMAN   r.   ETAN. 

(Supreme   Court   of   Illinois.     Feb.   21,   1907.) 

1.  Dkaihs— Dbairaoe  Assessuents— Classi- 
fication Meettnos— Notice— Sufficiency. 
Section  23  of  the  asricultural  and  drain- 
age act  (Hurd's  Rev.  St  1905,  p.  805)  provi'des 
that  tiot!<v  of  thp  time  and  place  of  the  meeting 
to  claMify  land*  for  drainage  assessments  shall 


be  served,  in  case  of  residents  in  the  county, 
not  less  than  three  days  before  the  time  set  for 
hearing,  by  delivering  a  copy  thereof  to  the 
party  to  be  served,  and  that  such  notice  shall 
be  sent  by  mail  to  all  owners  who  reside  in  the 
state  but  outside  of  the  county  and  whose  ad- 
dress is  known  or  ascertainable.  Held  that,  if 
the  three  days'  provision  applies  to  the  service 
of  notice  by  mail  on  owners  who  reside  in  the 
state  bat  outside  of  the  county,  a  notice  of  a 
hearing  to  be  held  on  the  20th  diy  of  the 
month,  which  was  mailed  on  the  16th  there- 
of, addressed  to  a  person  who  resided  in  an  ad- 
jacent county  in  the  stafe  and  only  seven  miles 
from  the  place  where  the  meeting  was  to  be 
held,  was  sufficient,  though  not  actually  re- 
ceived by  him  at  his  post  oflSce  until  the  18th 
of  the  month,  since  it  would,  in  the  due  course 
of  the  mail,  have  reached  such  post  office  at 
the  latest  on  the  17th. 
2.  Same— Reasonable  Notice. 

If  the  statute  as  applying  to  residents  of 
the  state,  who  reside  outside  of  the  county,  be 
construed  to  require  merely  a  reasonable  no- 
tice, the  notice  so  mailed  was  sufficient  where, 
after  receiving  it  and  before  the  meeting,  the 
party  to  whom  it  was  addressed  had  time  to, 
and  did,  consult  his  attorney  with  .reference 
thereto,  and  other  circumstances  protected  him 
against  any  hardship  by  reason  of  not  having 
received  the  notice  earlier. 

Appeal  from  Logan  County  Court;  Donald 
McCormlck,  Judge. 

Application  by  the  people,  on  the  relation 
of  Ben  F.  Coffman,  against  John  Ryan,  for 
the  sale  of  lands  for  unpaid  drainage  assess- 
ment From  a  Judgment  denying  the  appli- 
cation, applicants  appeal.  Reversed  and  re- 
manded. 

Hugh  Hunter,  State's  Att'y^  and  King  & 
Miller,  for  appellant  J.  O.  Jones,  Beach, 
Hodnett  &  Trapp,  and  W.  R.  Curran,  for 
appellee. 

CARTER,  J.  Application  was  made  In  the 
county  court  of  Logan  county  for  the  sale  of 
lands  of  appelle<>  for  an  unpaid  drainage  as- 
sessment Appellee  filed  a  number  of  objec- 
tions, all  but  two  of  which  were  stricken 
from  the  flies.  The  remaining  two,  which 
go  to  the  Jurisdiction  of  the  court,  were  sus- 
tained, and  Judgment  of  sale  denied.  The 
case  rests  substantially  upon  the  question 
whether  sufficient  notice  of  the  meeting  to 
classify  the  land  was  given  to  appellee  un- 
der section  23  of  the  agricultural  and  sanitary 
drainage  act  (Hurd's  Rev.  St  1905,  p.  805) 
which  reads:  "The  commissioners  shall  cause 
to  be  personally  served  upon  all  parties  own- 
ing land  to  be  affected  by  the  proposed  work, 
or  other  property  liable  to  be  taxed  under 
this  act,  and  residing  In  the  coimty,  a  written 
or  printed  notice  of  the  time  when,  and  place 
where  they  will  meet  to  hear  any  and  ail 
objections  that  may  be  made  to  the  classifi- 
cation of  lands  on  the  graduated  scale,  which 
notice  shall  be  served,  in  case  of  residents  in 
the  county,  not  less  than  three  (3)  days  be- 
fore the  time  set  for  hearing,  by  delivering 
a  copy  thereof  to  the  party  to  be  served;  and 
the  commissioners  shall  cause  to  be  sent  by 
mall  such  notice  to  all  owners  who  do  not 
reside  In  the  coimty,  whose  land  Is  to  be 
affected,    In   case   their   post-office   addreaa 
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Ig  known  to  tbe  commlBsIoners,  or  any  of 
them,  or  can  be  ascertained  by  use  of  reason- 
able diligence;  and  In  case  the  land  of  any 
non-resident  Is  to  be  affected,  then  publica- 
tion shall  be  made  In  some  newspaper  pub- 
lished In  said  county,  for  three  (3)  successive 
weeks  prior  to  the  time  of  such  hearing,  and 
such  meeting  to  hear  objections  may  be  ad- 
journed from  day  to  day  by  public  announce- 
ment of  the  commissioners,  made  at  the 
meeting,  until  all  objections  are  heard."  The 
drainage  records  kept  by  the  town  clerk 
show:  "January  16,  1905. — Classification 
notice,  and  copy  of  the  following  classifica- 
tion notice  was  sent  on  tbe  above  date  to 
John  Ryan,  Delavan,  Illinois,"  etc.  Then 
follows  a  copy  of  the  notice,  and  the  record 
continues:  "A  copy  of  the  original  classifi- 
cation notice  sent  to  each  of  the  above  land 
owners  on  tbe  16th  day  of  January,  A.  D. 
1905,"  etc.  At  another  place  the  drainage 
records  read,  in  part,  as  follows:  "We,  the 
drainage  commissioners.'*  etc.,  "having  met 
on  this  20th  day  of  January,  A.  D.  1905,  at 
the  residence  of  the  clerk,  according  to  noti- 
ces sent  on  January  16,  1905,  to  the  above 
said  parties  [John  Ryan  and  the  other  land- 
owners] and  finding  that  said  land  owners 
and  highway  commissioners  were  notified  of 
said  meeting,  as  required  by  law,"  etc. 

Appellee  testified  that  be  resided  about 
three  miles  southeast  of  Delavan,  In  Taze- 
well county,  and  from  seven  to  eight  miles 
from  tbe  residence  of  the  town  clerk  who  sent 
the  notice;  that  his  post  ofllce  was  Delavan, 
and  that  rural  delivery  had  not  commenced 
at  tbe  time  In  question;  that  he  received  a 
notice,  reading  the  same  as  that  set  out  In 
appellant's  testimony,  at  the  poet  office  in 
Delavan  when  be  called  for  bis  mall  tbe 
morning  of  January  18th,  inclosed  In  an  en- 
velop and  directed  to  John  Ryan,  Delavan. 
111.;  that  the  envelope  was  lost,  and  be  did 
not  remember  tbe  date  of  tbe  postmark.  Ap- 
pellant offered  to  produce  oral  testimony  by 
tbe  town  clerk  as  to  bow  tbe  notice  was  sent, 
but  tbe  trial  court  sustained  an  objection  as 
to  receiving  that  evidence.  We  are  of  the 
opinion  that  the  court  could  receive  oral 
testimony,  not  to  contradict  the  record,  but 
to  show  bow  tbe  notice  was  sent  Pierce  v. 
Carleton,  12  III.  358,  54  Am.  Dec.  405 ;  Spell- 
man  V.  Mattaewson,  65  III.  306.  However,  It 
Is  clearly  evident  that  the  notice  which  ap- 
pellee received  by  mall  on  tbe  18th  Is  tbe 
identical  notice  which  this  record  shows  was 
sent  on  the  16tb.  Tbe  testimony  of  appellee 
shows  that  be  lived  in  an  adjoining  county, 
and  as  the  record  of  the  drainage  commis- 
sioners states  that  John  Ryan  was  notified 
of  the  meeting  as  required  by  law,  tbe  con- 
clusion Is  inevitable  that  the  notice  was  mail- 
ed on  the  16tb. 

Tbe  section  of  the  statute  In  question  pro- 
vides for  notice  to  three  classes  of  owners: 
(a)  Those  residing  in  the  county;  (b)  those 
residing  in  the  state,  but  outside  the  county ; 
and  (c)  those  residing  outside  tbe  state.    Ap- 


pellee belongs  to  tbe  second  of  these  classes. 
Manifestly,  only  three  contentions  can  be 
made  as  to  tbe  notice  required  by  this  sec- 
tion as  to  that  class:  (1)  That  tbe  notice 
must  be  mailed  not  less  than  three  days  be- 
fore the  bearing;  (2)  that  the  notice  be  re- 
ceived, or  have  bad  reasonable  time  to  l>e  re- 
ceived, not  less  than  three  days  before  tbe 
bearing;  and  (3)  that  tbe  owner  shall  have 
reasonable  notice.  It  is  evident  that  tbe 
word  "notice,"  In  the  clause  "the  commte- 
sloners  shall  cause  to  be  sent  by  mall  such 
notice,"  has  reference  to  the  paper  Itself, 
and  the  record  shows  that  such  paper  was 
sent  by  mail  to  appellee  on  the  16tb,  tbe 
meeting  being  called  for  tbe  20th.  A  statute 
might  undoubtedly  be  so  worded  as  to  require 
notice  to  be  actually  received  a  specified  num- 
ber of  days  before  tbe  proceedings  set  forth 
In  such  notice  were  to  be  taken.  When  the 
provision  does  not  clearly  show  what  Is  tbe 
Intention,  such  as  In  the  case  here  under 
consideration.  If  tbe  three  days'  provision 
Is  to  apply.  It  can  fairly  be  construed  to  mean 
three  days  from  tbe  time  when  the  notice. 
In  the  due  course  of  the  mails,  bas  bad  rea- 
sonable time,  since  Its  posting,  to  have  reach- 
ed the  post  office  of  delivery  (Cronln  v.  Roya) 
League,  199  III.  228,  65  N.  E.  323.  93  Am. 
St  Rep.  127);  and  It  will  be  preeiuued  from 
this  record  that  a  letter  mailed  on  January 
16,  1905,  in  Logan  coimty,  would  reach  Dela- 
van, In  the  adjoining  county  of  Tazewell,  at 
tbe  latest  on  tbe  following  day,  that  la, 
January  17,  1905.  Ashley  Wire  Co.  v.  Illi- 
nois Steel  Ck).,  164  IlL  149,  45  N.  E.  410,  56 
Am.  St  Rep.  187.  If  this  statute  Is  to  be 
construed  to  mean  three  days'  notice  to  land- 
owners In  other  counties  In  the  state.  It  can- 
not certainly  mean  three  days  from  the  time 
a  person  actually  gets  bis  letter  out  of  tbe 
post  office.  Some  people  go  for  their  mail 
every  day,  and  some  do  not  go  as  often  as 
once  a  week. 

We  are  Inclined  to  bold  that  tbe  statute  as 
to  the  notice  to  be  sent  to  landowners  resid- 
ing In  other  counties  In  this  state  means,  in 
each  Instance,  a  reasonable  notice,  and  that 
a  reasonable  notice  will  depend  upon  tbe  spe- 
cial facts  and  circumstances  of  each  case. 
Appellee  resided  only  seven  or  eight  miles 
from  the  place  where  tbe  meeting  to  consider 
the  classification  of  these  lands  was  held. 
Another  landowner  might  have  resided  in 
tbe  state  150  or  200  miles  from  that  place 
of  meeting.  What  would  be  a  reaa)nnble  no- 
tice to  appellee  might  not  be  a  reasonable 
notice  to  the  other  landowner.  Placing  this 
construction  upon  tbe  statute,  the  fact  that 
appellee  had  time  to  consult  a  lawyer  after 
be  received  the  letter  and  before  the  meeting 
would  tend  to  show  that  be  had  reasonable 
notice.  It  cannot  be  swiously  contended  In 
this  case  that  any  actual  hardship  was  work- 
ed upon  appellee  by  his  failure  to  get  tbe 
letter  from  tbe  post  office  one  day  earlier.  If 
appellee  bad  appeared  before  tbe  commis- 
sioners and  stated  that  I^e  bad  not  bad  suffl- 
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cient  time  since  tbe'  receipt  of  his  notice  In 
which  to  make  preparation,  It  is  to  be  pre- 
sumed that  they  would  have  adjourned  their 
bearing  as  to  tbe  classification  of  his  land  in 
order  to  give  bim  time  to  prepare.  Then, 
too,  the  next  section  of  the  act  now  under 
consideration  provides  that,  if  a  landowner 
be  dissatisfied  with  the  classification  made 
by  the  commissioners,  he  may  appeal  from 
their  decision  to  tbe  county  court  Whether 
this  statute  be  construed  to  mean  three  days' 
notice  by  mail  to  appellee,  or  a  reasonable 
notice,  we  thinl:  the  notice  sent  compiled  with 
the  statute. 

The  Judgment  of  the  county  court  will 
therefore  l>e  reversed,  and  the  cause  remand- 
ed  for  further  proceedings  in  conformity  with 
the  views  herein  expressed. 

Reversed  and  remanded. 


(225  III.   529) 

ELDORADO.  M.  &  S.  W.  RY.  00.  r. 
EVBRBTT. 

<Rapreme  Court  of   Illinois.     Feb.  21.   1907.) 

t.  Witnesses  —  Bzauination  —  Basis  or 

OFIWIO!?. 

In  proceedings  by  a  railway  to  condemn 
a  right  of  way,  it  is  competent  to  ask  a  wit- 
ness, who  has  testified  for  the  landowner  and 
civen  his  opinion  tliat  the  remainder  of  tbe 
tract  would  t>e  Kreatly  depreciated  in  value 
by  tiie  construction  of  the  road,  whether  he 
knew  of  any  farm  wiiich  was  depreciated  in 
value  by  reason  of  a  railroad  Koing  across  it 
like  tbe  one  in  qaestion,  or  any  farm  that 
sold  or  would  sell  for  less  on  that  account. 

TEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  {  945.] 

2.  Eminent     Domain— Compensation— Peop- 
EKTY  not  Taken— Danger  of  Fibe. 

In  proceedings  by  a  railway  to  condemn 
a  right  of  way,  tbe  effect  of  a  steam  railroad 
running  thron?Ii  the  farm,  with  respect  to  tbe 
liability  or  prolmbility  that  the  crops  would  l)e 
set  Hre  to,  can  be  taken  into  account  in  esti- 
mating damages  only  to  the  extent  that  the 
danger  of  fire  may  affect  the  market  value  of 
the  farm. 

3.  Saue. 

In  proceedings  by  a  railway  to  condemn 
a  right  of  way,  damages  that  might  l>e  caused 
by  the  crops  upon  the  land  not  taken  being  set 
fire  to,  and  for  which  tlie  railway  company 
would  be  liable  in  another  action,  cannot  he 
taken  into  consideration. 

4.  Evidence— Value  of  Pbopebti  — Admis- 
sibility. 

Where,  in  a  proceeding  by  a  railway  to 
condemn  a  right  of  way,  defendant  claimed 
damages  to  the  remainder  of  the  tract  not  tak- 
en, it  was  competent  for  tbe  railway  to  show 
that  voluntary  sales  of  tracts  of  land  in  ^he 
vicinity  situated  substantially  the  same  as  de- 
fondant's  had  recently  -been  made,  and  the 
amount  of  snch  sales. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  20,  Evidence,  ti  416-419.] 

6k  Sam*— SiMiLAB  Tbansaction»— Yaldx  of 

Pbopebtt. 

In  proceedings  by  a  railway  to  condemn  a 
right  of  way,  evidence  as  to  what  the  railway 
company  paid  for  a  right  of  way  across  another 
tract  of  land,  one-half  a  mile  distant  frcnq  de- 
fendants, is  incompetent 

fEM.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence,  {  418.J 


6.  Tbiai^Instkuctions  —  Applicabilitt  to 
Issues— Matteb  not  Within  Issttes. 

Where,  In  a  proceeding  to  condemn  a  ripht 
of  way,  it  appeared  that  there  were  no  im- 
provements on  tbe  land,  it  was  error  to  charge 
that  the  fact  of  a  part  of  the  land  being  cut 
off  from  the  Improvements  should  be  consider- 
ed In  estimating  damages. 

7.  Same. 

Where,  in  a  proceeding  to  condemn  a  ripht 
of  way,  it  appeared  that  there  were  no  build- 
ings on  the  land  which  would  be  subject  to  jar 
or  other  injury  by  moving  trains,  and  no  one 
lived  on  the  premises  who  might  be  subject 
to  inconvenience  from  smoke,  noise,  or  other 
Incidents  of  the  operation  of  trains,  it  was 
error  to  charge  that  incidental  injuries  result- 
ing from  the  perpetual  use  of  the  track  for 
moving  trains  should  be  considered. 

8.  Eminent  Domain  —  Compensation  —  Spe- 
cial Benefits. 

Benefits  accruing  to  particular  property  by 
reason  of  the  construction  and  operation  of  a 
railroad  must  be  considered .  in  determining 
whether  the  property  has  been  damaged  or  not, 
notwithstanding  other  property  in  the  vicinity 
is  also  increased  in  value  by  the  construction 
and  operation  of  the  road,  since  property  may 
be  specially  benefited  by  an  improvement, 
though  that  benefit  is  shared  by  other  property. 
fEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.   18,   Eminent  Domain,   §§  378-393.] 

Appeal  from  Williamson  County  Court; 
W.  F.  Slater.  Judge. 

Condemnation  proceedings  by  the  Eldorado, 
Marlon  &  Southwestern  Railway  Company 
against  J.  F.  Everett  From  a  judgment  for 
defendant  petitioner  appeals.  Reversed  and 
remanded. 

Colp  &  Ferrell.  for  appellant  Denison  & 
Spliler,  for  appellee. 

CARTWRIGHT,  J.  Appellant  filed  Its  pe- 
tition In  this  case  in  the  county  court  of  Wil- 
liamson county  to  cause  to  be  assessed  tbe 
compensation  to  be  paid  to  appellee  for  the 
right  of  waj^  over  and  lipon  a  strip  of  land 
100  feet  wide,  described  in  the  petition,  con- 
taining 4.46  acres,  extending  across  a  tract  of 
land  containing  46  acres.  Tbe  defendant 
filed  a  cross-petition,  claiming  damages  to  the 
remainder  of  the  tract  In  the  use  and  culti- 
vation of  the  same,  and  also  upon  the  ground 
that  the  land  was  underlaid  with  a  valuable 
bed  of  coal,  and  that  the  petitioner  would 
take  the  coal  underlying  the  right  of  way 
and  prevent  defendant  from  mining  the  same. 
The  petitioner  then  filed  a  stipulation  that 
the  Judgment  entered  should  affect  the  sur- 
face only;  that  defendant  should  retain 
the  full  right  and  tltlfe  to  the  coal  and  other 
minerals  underlying  the  right  of  way,  with 
full  power  and  authority  to  mine  and  remove 
the  same  without  let  or  hindrance,  in  the 
usual  and  customary  manner  of  mining  coal, 
without  regard  to  the  railroad  to  be  con- 
structed by  petitioner;  that  the  defendant 
should  not,  under  any  circumstances,  be  liable 
to  petitioner  for  any  damages  that  might 
result  by  reason  of  the  mining  and  removal 
of  the  coal  underlying  the  right  of  way,  and 
that  petitioner  should  build  a  crossing  and 
fence  the  right  of  way  within  SO  days  after 
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its  railroad  should  be  In  operation.  Tbe  case 
was  tried  with  a  jury,  and  by  their  verdict 
they  gave  the  defendant  $180  for  the  land 
taken  and  $630  for  damages  to  land  not 
taken.  The  court  overruled  petitioner's  mo- 
tion for  a  new  trial,  and -rendered  Judgment 
on  the  verdict,  from  which  petitioner  ap- 
pealed. 

The  petitioner  introduced  evidence  as  to 
the  value  of  the  strip  to  be  taken,  considering 
only  the  surface  and  tbe  defendant  retaining 
the  coal  and  mining  rights  thereunder,  and 
tbe  defendant  offered  evidence  on  the  same 
subject.  There  was  very  little  "difference  in 
the  opinions  of  the  witnesses  as  to  the  value 
of  the  strip  under  those  conditions,  and  their 
estimates  ranged  from  $30  to  $40  an  acre. 
The  controversy  was  over  the  Issue  raised 
by  the  cross-petition  whether  the  remainder 
of  tbe  tract  would  be  damaged.  The  land 
was  underlaid  with  a  valuable  bed  of  coal 
about  6  feet  thick,  at  a  depth  of  180  feet 
The  defendant  resided  some  distance  from 
tbe  land,  and  did  not  occupy  It ;  and  it  was 
farmed  by  a  tenant  The  defendant  pro- 
duced witnesses,  wbo  limited  their  testimony 
to  the  effect  the  railroad  would  have  upon  the 
surface  as  a  farm  in  its  use  and  cultivation, 
and  testified  that  the  property  would  be  dam- 
aged to  a  considerable  extent.  The  petitioner 
contended  that  the  remainder  of  the  land 
would  be  benefited,  and  would  be  worth 
more  In  tbe  market  by  reason  of  railroad 
facilities.  There  was  no  railroad  near  enough 
to  afford  facilities  for  mining  or  tranqrart- 
Ing  tbe  coal,  and  tbe  evidence  for  the  pe- 
titioner tended  to  prove  that  the  coal  under- 
lying the  land  was  of  trifiing  value  without 
such  facilities  In  Immediate  connection  with 
It  and  that  the  construction  of  the  road 
would  enhance  tbe  value  of  the  portion  of  tbe 
tract  not  taken  for  right  of  way.  Three  wit- 
nesses, testifying  for  the  defendant  and  giv- 
ing opinions  that  the  remainder  of  tbe  tract 
would  be  greatly  depreciated  in  value  by  the 
construction  of  the  road,  were  each  asked  the 
question  whether  they  knew  of  any  farm 
which  was  depreciated  In  value  by  reason  of 
a  railroad  going  across  it  like  this  one,  or  any 
farm  that  sold  or  would  sell  for  less  on  that 
account.  The  court  sustained  objections  to 
the  questions,  and  therein  erred.  Chicago, 
B.  &  D.  Ry.  Co.  V.  Kelly,  221  III.  498,  77  N. 
B.  916.  It  was  proper  that  tbe  Jury  should 
know  the  extent  of  the  knowledge  possessed 
by  the  witness  upon  the  subject  concerning 
which  he  gave  bis  (q)Inlon,  and  tbe  basis  of 
such  opinion,  that  tbey  might  Judge  of  its 
value. 

Another  witness  for  the  defendant  was 
asked  what  tbe  effect  of  a  steam  railway 
running  through  the  farm  would  be  with 
respect  to  tbe  liability  or  probability  that  the 
crop  would  be  set  fire  to.  The  court  over- 
ruled petitioner's  objection  to  the  question, 
and  witness  answered  that  there  would  be 
such  danger.  Petitioner  then  asked  tbe  wit- 
ness If  be  knew  that  the  railroad  company 


would  be  liable  for  the  destruction  of  tbe 
crop  if  it  set  fire  to  it,  and  if  he  took  that 
fact  into  account  in  his  estimate,  and  the 
court  sustained  an  objection  to  those  ques- 
tions. The  court  erred  in  the  ruling,  both 
for  the  reason  that  tbe  question  was  not 
limited' to  tbe  effect  on  tbe  market  value  of 
the  farm  arising  from  danger  of  Are.  and  be- 
cause it  included  damages  for  which  the  pe- 
titioner would  be  legally  liable  in  another 
action.  It  is  not  proper  to  take  into  account 
damages  which  do  not  affect  tbe  market 
value  of  the  property,  ndf  damages  or  in- 
juries for  which  the  petitioner  would  be 
liable  In  another  action.  Jones  v.  Chicago  & 
I.  R.  Co.,  68  111.  380.  There  were  no  build- 
ings on  the  land,  and  no  Improvement  what- 
ever, except  a  well,  which  would  not  be  dam- 
aged by  a  fire. 

The  defendant  having  Introduced  evidence 
in  support  of  the  cross-petition,  tbe  petitioner, 
in  connection  with  other  evidence  offered  in 
rebuttal,  proved  that  various  tracts  of  land 
In  the  vicinity  were  situated  substantially 
the  same  as  this  tract  and  were  similar  In 
character,  and  then  asked  a  witness  whether 
be  knew  that  certain  of  those  tracts  bad 
been  sold  within  the  last  year,  and  whether 
the  sales  were  voluntary.  The  question  was 
objected  to  as  not  proper  in  rebuttal,  and 
the  court  sustained  the  objection.  The  pe- 
titioner then  offered  to  prove  by  witnesses 
present  In  court  that  voluntary  sales  of  said 
tracts  had  recently  been  made,  including  the 
underlying  coal,  or  of  the  coal  as  separated 
from  the  surface,  and  the  amount  of  such 
sales.  The  court  refused  to  receive  the  evi- 
dence, on  the  ground  that  It  was  not  prop- 
er rebuttal.  The  evidence  was  competent 
and  material  (Peoria  Gaslight  Co.  v.  Peoria 
Terminal  Ry.  Co.,  146  111.  372,  34  N.  E.  550, 
21  I/.  R.  A.  373),  and  tbe  court  erred  In  sus- 
taining the  objection.  Tbe  petitioner,  in  tbe 
first  Instance,  was  only  called  upon  to  prove, 
and  only  did  prove,  the  value  of  the  100-foot 
strip  with  tbe  coal  and  mining  rights  re- 
served to  the  defendant  The  defendant  then 
offered  proof  In  support  of  the  cross-petition, 
and  the  petitioner  then  bad  the  right  to  show 
what  the  coal  underlying  the  land,  or  the 
remainder  of  tbe  tract  including  tbe  coal, 
was  worth  In  tbe  market  when  the  petition 
was  filed.  So  far  as  anything  relating  to 
damages  to  the  remainder  of  the  tract  was 
brought  Into  the  case  in  tbe  first  instance, 
it  was  done  by  cross-examination,  and  pe- 
titioner was  not  precluded  from  meeting  the 
evidence  in  Support  of  tbe  cross-petition. 

A  witness  for  the  defendant  was  permitted, 
against  the  objection  of  petitioner,  to  state 
what  petitioner  had  paid  for  a  right  of  way 
across  another  tract  of  land  one-half  mile 
east  of  this  tract  The  petitioner  afterward 
moved  the  court  to  exclude  the  evidence,  and 
the  court  did  so.  Tbe  evidence  was  incompe- 
tent Schuster  v.  Sanitary  Dlst  of  Chicago, 
177  111.  626,  52  N.  E.  855.  The  fact  was 
brought  before  tbe  jury  and  had  accomplished 
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its  purpose,  so  that  It  Is  doubtful  whether 
the  subsequent  exclusion  of  the  evidence 
cured  the  error.  Whether  that  error  would 
be  ground  for  reversal  it  is  not  necessary  to 
decide. 

Complaint  is  made  that  the  court  refused 
to  give  three  Instructions  asked  by  the  peti- 
tioner, which  stated  in  somewhat  varying 
language  that,  if  the  fair  cash  market  value 
of  the  land  not  taken  would  be  as  great  after 
the  taking  as  before,  or  greater,  such  land 
would  not  be  damaged.  The  principle  stated 
was  correct,  but  the  court  was  right  in  re- 
fusing the  instructions,  for  the  reason  that 
the  same  principle  was  stated  to  the  jury  re- 
peatedly in  other  Instructions.  More  instruc- 
tions were  given  at  the  request  of  each  party 
than  were  required.  There  was  practically 
no  dispute  as  to  the  value  of  the  strip  of  land 
actually  taken,  and  as  to  the  remainder  the 
question  to  be  determined  was  whether  or  not 
It  would  be  worth  less  In  the  market  with  the 
railroad  than  without  it  A  few  simple  in- 
structions would  have  covered  that  subject; 
but  the  Instructions  for  the  defendant  includ- 
ed almost  everything  that  could  be  thought 
of  that  could  affect  any  tract  of  land,  whether 
applicable  to  this  land  or  not.  We  would  not 
feel  Justified  In  taking  up  the  numerous  in- 
structions separately,  and  pointing  out  their 
defects.  The  Jury  were  Instructed  to  consid- 
er the  fact  of  a  part  of  the  land  being  cut  off 
from  the  Improvements  when  there  were  none 
and  to  consider  incidental  Injuries  resulting 
from  the  perpetual  use  of  the  track  for  mov- 
ing trains.  There  were  no  buildings  on  the 
land  which  would  be  subject  to  Jar  or  other 
injury  by  moving  trains,  and  no  one  lived  on 
the  premises  who  might  be  subject  to  Incon- 
venience from  smoke,  noise,  or  any  other  in- 
dd^its  of  the  operation  of  trains;  so  that 
there  was  nothing  to  Justify  an  assumption 
that  there  would  be  any  incidental  injury  af- 
fecting the  market  value  from  the  cause 
stated.  The  Jury  were  told,  in  different  In- 
structions, that  no  benefits  or  advantages  ac- 
cruing to  the  lands  or  property  In  common 
with  all  other  property  along  the  line  of  the 
railroad  by  reason  of  the  construction  and 
operation  of  the  railroad  could  be  taken  Into 
account,  and  that  special  boiefits  are  such 
benefits  flowing  from  the  proposed  construc- 
tion and  operation  of  the  railroad  as  do  not 
apply  to  other  lands,  generally,  in  the  neigh- 
borhood. 

The  real  question  submitted  to  the  jury,  as 
repeatedly  stated  In  the  decisions  of  this 
court,  was  the  value  of  the  land  not  taken, 
at  the  time  of  filing  the  petition,  with  and 
without  the  improvement ;  and  the  fact  that 
other  properly  In  the  vicinity  is  Increased  In 
value  by  the  constructon  and  operation  of  the 
road  furnishes  no  excuse  for  excluding  spe- 
cial benefits  to  the  particular  property  in  de- 
termining whether  It  has  been  damaged  or 
not  Metropolitan  West  Side  Elevated  Ry.  Uo. 
V.  SOckney,  150  111.  362,  37  N.  B.  1098,  26  L. 
R.  A.  T73.    The  lands  generally  along  the  line 


In  this  vicinity  were  coal  lands,  and  might 
all  be  benefited  by  reason  of  Improved  facili- 
ties for  mining  and  transporting  coal.  Con- 
sidering benefits  which  enhance  the  value  of 
the  particular  property  Is  not  setting  oft  bene- 
fits against  damages,  but  is  simply  ascertain- 
ing whether  there  are  damages  or  not  If 
the  property  Is  of  the  same  value  after  as 
before  the  improvement,  the  owner  has  sus- 
tained no  loss.  Damages  cannot  exist  If  the 
value  of  the  property  Is  not  lessened,  and  the 
benefit  which  the  landowner  secures  as  an 
owner  of  the  property  Is  a  special  benefit  In 
determining  whether  land  has  or  has  not 
been  damaged  the  jury  should  consider  wheth- 
er the  market  value  of  the  property  remain- 
ing will  be  enhanced  by  the  improvement,  al- 
though other  property  in  the  vicinity  will  be 
likewise  benefited.  Metropolitan  West  Bide 
Elevated  Ry.  Co.  v.  White,  166  111.  375,  46  N. 
B.  978.  It  is  true  that  general  benefits  af- 
fecting the  whole  commimlty,  whether  owners 
of  property  along  the  line  of  a  railroad  or  not 
such  as  Increased  facilities  for  travel,  the  in- 
crease of  population,  and  enhancing  the  gen- 
tral  prosperity,  are  not  to  be  taken  into  ac- 
count ;  but  benefits  flowing  from  the  proposed 
improvement  which  appreciably  enhance  the 
market  value  of  the  particular  tract  of  land 
and  offset  injuries  to  it  are  to  be  considered, 
for  the  purpose  of  determining  the  ultimate 
question  whether  there  are  damages  to  the 
lands  not  taken. 

The  Instructions  were  erroneous  in  the  par- 
ticulars which  have  been  pointed  out.  The 
Judgment  is  reversed,  and  the  cause  remand- 
ed. 

Reversed  and  remanded. 


(226  111.  425) 

TOLEDO.  ST.  L.  &  W.  R.  CO.  v.  PEOPLE 
ex  rel.  BROWN.  County  Collector. 

(Supreme  Court  of   Illiuois.     Feb.  21.  1907.) 

1.  Highways.  —  Taxks  —  CKanincATES  — 
Amendheri. 

Where  a  delinquent  road  and  brid);e  tax 
was  resisted,  on  the  ground  that  the  town  clerk 
had  neglected  to  attach  to  his  certificate  for' an 
additional  levy,  a  certificate  that  the  papers 
filed  by  him  with  the  county  clerk  were  true 
copies  of  the  original  tax  levj  papers  on  file  in 
his  office,  the  court  was  authorized  by  Hurd's 
Rev.  St.  1905.  c.  120.  o.  1674,  S  191,  author- 
izing amendments,  to  permit  the  town  clerk  to 
supply  such  certificate. 

2.  Same  — Lab  OB  System  —  Adoption  —  Rec- 

OBD. 

Where,  in  a  proceeding  to  collect  certain 
township  highway  taxes,  it  was  claimed  that 
the  township  had  never  legally  adopted  the 
labor  system  under  which  it  was  acting,  for 
the  reason  that  the  petition  for  the  adoption 
of  the  labor  system  was  only  signed  by  21  legal 
voters,  instead  of  25,  as  required  by  Road  and 
Bridge  Act,  f  80  (Hurd's  Rev.  St  1005,  c.  121), 
it  being  presumed  that  the  tax  was  legally 
levied,  the  contestant's  burden  of  proof  to  show 
the  contrary  was.  not  sustained  by  showing 
that  the  record  book  of  the  town  did  not  show 
the  filing  of  a  sufficient  petition,  there  being 
no  requirement  in  the  statute  that  such  peti- 
tion tte  recorded. 
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Appeal  trom  Montgomery  County  Court; 
M.  J.  McMnrray,  Judge. 

Application  by  the  people,  on  relation  of  D. 
P.  Brown,  county  collector  o(  Montgomery 
county,  for  an  order  of  sale  for  delinquent 
taxes  assessed  against  the  Toledo,  St  Loula 
&  Western  Railroad  Company.  From  a  Judg- 
ment and  order  of  sale,  defendant  appeals. 
Affirmed. 

Wilson,  Warren  &  Child  (Clarence  Brown 
and  Charles  A.  Schmeltan,  of  counsel),  for 
appellant  W.  H.  Stead,  Atty.  Gen.,  and  U 
y.  HUl,  State's  Atty.,  for  appeUee. 

HAND,  J.  This  Is  an  appeal  from  a  Judg- 
ment and  order  of  sale  of  the  county  court 
of  Montgomery  county  against  the  property 
of  appellant  for  the  delinquent  road  and 
bridge  tax  of  Grlsham  township,  and  the  de- 
linquent road  and  bridge  and  district  road 
tax  of  the  townships  of  Fillmore  and  East 
Fork,  In  said  county,  for  the  year  1005. 

The  objection  urged  against  the  tax  in 
Grisham  townslilp,  which  township  was  act- 
ing under  the  cash  system.  Is,  that  the  town 
clerk  did  not  properly  certify  to  the  county 
clerk  the  road  and  bridge  tax  IcTy  of  said 
township,  as  provided  by  section  16  of  the 
road  and  bridge  act  Hurd's  Ber.  St  1905,  p. 
1724,  c.  121.  The  town  clerk  filed  with  the 
county  clerk  copies  of  the  certificate  of  the 
highway  commissioners  to  the  board  of  town 
auditors  and  the  assessor  that  certain  contin- 
gencies (naming  them)  had  arisen  in  the  town- 
ship,  whereby  it  was  necessary  to  make  an  ad- 
ditional levy  of  40  cents  on  the  $100  over  and 
above  the  60  cents  on  the  $100  authorized  by 
law  to  be  made  by  them,  and  the  consent  of 
the  board  of  town  auditors  and  the  assessor 
to  such  additional  levy,  and  the  certificate  of 
the  highway  commissioners  making  a  levy  of 
100  cents  on  the  |100,  made  by  virtue  of  sec- 
tions 13  and  14  of  the  road  and  bridge  act; 
but  neglected  to  attach  thereto  a  certificate 
that  the  papers  filed  by  him  with  the  county 
clerk  were  true  copies  of  the  original  papers 
making  said  tax  levy  on  file  In  his  office; 
and  upon  the  question  of  the  sufficiency  of 
the  papers  filed  by  the  town  clerk  In  the  of- 
fice of  the  county  clerk  to  authorize  the  coun- 
ty clerk  to  extend  said  tax  being  raised  by 
the  appellant,  the  appellee  asked  leave  to 
amend  by  attaching  to  the  papers  filed  by  the 
town  clerk  with  the  county  clerk  the  certifi- 
cate of  the  town  clerk  that  the  papers  filed 
by  him  in  the  county  clerk's  office  were  true 
copies  of  the  originals  on  file  In  bis  office, 
which  motiou  was  granted  by  the  court  and 
they  were  amended  in  that  particular,  where- 
upon the  court  overruled  the  objection,  and 
entered  Judgment  for  the  amount  of  the  de- 
linquent road  and  bridge  tax  In  said  town- 
ship. In  this  action  of  the  court  we  are  of 
the  opinion  there  was  no  error  committed, 
as  we  think  the  court,  under  the  provisions 
of  section  191  of  the  revenue  act  (Hurd's  Rev. 
St  1905,  c.  120,  p.  1674),  bad  ample  authority 
to   allow   said   amendment    and   that   the 


amendment  cured  the  defect  In  the  tax  levy 
upon  which  the  objection  was  based. 

The  objections  to  the  tax  In  Fillmore  and 
East  Fork  townships,  respectively,  which 
townships  had  been  acting  under  the  labor 
system  for  a  number  of  years  prior  to  'said 
tax  levies,  are,  that  It  appeared  that  neither 
of  said  townships  bad  legally  adopted  the 
labor  system,  In  this :  That  the  petition  pro- 
vided for  In  section  80  of  the  road  and  bridge 
act  to  be  ffied  in  the  town  clerk's  office  of  the 
township,  filed  In  Fillmore  township,  ap- 
peared from  the  record  of  said  township  in 
the  town  clerk's  office  to  have  been  signed 
only  by  21  legal  voters  Instead  of  by  25  legal 
voters,  as  Is  provided  by  said  section  of  the 
Statute,  and  that  the  record  of  East  Fork 
township  in  the  town  clerk's  office  failed  to 
show  that  any  petition  was  filed  in  the  town 
clerk's  office  of  said  township.  The  presump- 
tion Is  that  the  tax  was  legally  levied,  and 
the  burden  of  proof  was  upon  the  appellant 
to  show  Its  Illegality.  The  appellant.  In  or- 
der to  establish  said  townships  had  not  legal- 
ly adopted  the  labor  system,  called  the  towD 
clerks  of  each  of  said  townships,  with  their 
record  books,  and  from  the  record  book  of 
Fillmore  township  it  appeared  there  wa» 
copied  In  said  record  book  a  petition,  purport- 
ing to  be  signed  by  21  persons  only,  asking 
to  have  the  proposition  to  pay  In  labor  the 
district  labor  and  property  road  tax  of  said 
township  submitted  to  the  legal  voters  of 
said  township,  and  the  record  book  of  East 
Fork  township  contained  no  entry  upon  the 
subject  of  the  adoption  of  the  labor  system 
in  that  township,  from  which  the  Inference  Is 
sought  to  be  drawn  by  the  appellant  that  the 
labor  system  had  never  been  adopted  In  ei- 
ther of  said  townships.  We  do  not  think  the 
Inference  sought  to  be  drawn  a  correct  one. 
Section  80  of  the  road  and  bridge  act  pro- 
vides that  on  the  petition  of  not  less  than  25 
legal  voters  in  any  township  under  township 
organization  being  filed  in  the  town  clerk's 
office  of  said  township,  the  proposition  to  pay 
in  labor  the  district  labor  and  property  road 
tax  of  said  township  shall  be  submitted  to 
the  legal  voters  of  said  township,  and  If  a 
majority  of  all  the  ballots  cast  are  for  the 
payment  In  labor  of  the  district  labor  and 
property  road  tax  In  said  township,  then  the 
sections  of  the  statute  governing  the  labor 
system  shall  be  In  force  In  said  township. 
The  statute  does  not  provide.  In  express 
terms,  that  the  petition,  and  the  subsequent 
proceedings  thereon,  shall  be  recorded  by  the 
town  clerk  in  the  record  book  of  the  town- 
ship kept  by  him,  and  although  such  practice 
would  be  a  proper  practice,  we  are  of  the 
opinion  that  a  failure  to  record  said  petition, 
and  the  subsequent  proceedings  had  thereon. 
In  the  record  book  kept  by  the  town  clerk, 
would  not  vitiate  a  tax  levy  for  road  and 
bridge  and  district  road  purposes  made  under 
the  provisions  of  the  statute  governing  the 
labor  system,  if,  as  a  matter  of  fact,  a  proper 
petition  had  been  filed  with  the  town  clerk 
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and  the  proposition  to  pay  In  labor  the  dis- 
trict labor  and  property  road  tax  of  the 
township  had  been  submitted  to  and  adopted 
by  the  legal  voters  of  the  township  prior  to 
the  time  of  the  making  of  the  tax  levy.  We 
therefore  think  that  It  devolved  upon  the  ap- 
pellant, in  order  to  defeat  the  tax,  to  show 
that  no  petition  for  the  submission  of  said 
proiMsltion  was  on  file  in  the  offices  of  the 
town  clerks  of  said  townships,  respectively, 
and  that  the  proposition  to  adopt  the  labor 
system  had  not  been  adopted  In  said  town- 
ships, or  either  of  them,  by  other  evidence 
than  that  the  petition  and  the  submission 
of  the  question  of  the  labor  system  was  not  a 
matter  of  record  in  said  townships,  as  we 
think  It  clear  the  labor  system  might  legally 
be  In  force  In  a  township  without  the  record 
book  of  the  town  clerk  showing  that  fact 
In  the  case  of  Cleveland,  Cincinnati,  Chi- 
cago &  St  Louis  Railway  Co.  v.  People,  212 
111.  551,  72  N.  E.  790,  the  labor  system  was  In 
force  in  the  township  of  Irving,  In  the  county 
of  Montgomery,  and  the  voters  of  that  town- 
ship held  an  election  with  a  view  to  return 
to  the  cash  system.  Subsequent  to  that  elec- 
tion the  township  acted  under  the  cash  sys- 
tem, and  a  tax  levy  made  under  that  system 
was  attacked  upon  the  ground  that  the  peti- 
tion asking  that  the  proposition  to  return 
to  the  cash  system  be  submitted  to  the  legal 
voters  of  the  township  was  not  signed  by 
the  requisite  number  of  voters,  and  a  peti- 
tion signed  by  a  less  number  of  voters  than 
provided  for  by  the  statute  was  found  among 
the  papers  of  the  town  clerk,  and  was  pre- 
sented upon  the  trial  with  a  view  to  estab- 
lish the  fact  that  the  election  had  been  held 
upon  an  Invalid  petition.  It  did  not  appear, 
however,  from  the  evidence,  that  the  petition 
produced  was  the  only  petition  asking  to 
submit  the  proposition,  on  file  In  the  town 
clerk's  office,  or  that  the  petition  produced 
was  the  one  under  which  the  election  was 
held,  and  It  was  said  that  In  the  absence  of 
such  proof  It  would  be  presumed  that  the 
proposition  was  submitted  upon  another  and 
different  petition,  and  the  presumption  that 
the  tax  was  properly  levied  was  not  over- 
come by  the  Introduction  of  said  defective 
petition.  So  here,  as  the  appellant  did  not 
show  that  the  petition  copied  Into  the  rec- 
ord in  the  office  of  the  town  clerk  of  Fill- 
more township  was  a  true  copy  of  the  peti- 
tion under  which  the  election  was  held  in 
that  township,  or  that  a  legal  petition  was 
not  on  file  in  the  offices  of  the  town  clerks 
of  said  townships,  respectively,  upon  which 
the  proposition  of  adopting  the  labor  system 
In  either  Fillmore  or  East  Pork  township  was 
submitted  to  the  people  and  adopted,  the 
cvdence  failed  to  sustain  the  contention  df 
tbe  appellant  that  the  labor  system  was  not 
In  force  In  the  township  of  Fillmore  and 
that  of  East  Fork  at  the  time  said  tax  levy 
was  made.  We  are  therefore  of  the  opinion 
that  the  objections  to  the  tax  In  these  town- 
ships were  properly  overruled. 


It  is  lastly  contended  that  the  judgment  is 
for  too  large  an  amount  The  judgment  was 
for  $561.11,  which  Is  conceded  by  appellant 
to  be  the  correct  amount  of  tbe  taxes  sought 
to  be  collected  If  appellee  was  entitled  to  re- 
cover for  all  of  said  taxes.  The  record  there- 
fore does  not  sustain  the  contention  of  the 
appellant  that  an  error  was  committed  by  the 
court  as  to  the  amount  of  the  taxes  due  In 
entering  judgment 

Finding  no  reversible  error  in  this  record, 
the  judgment  of  the  county  court  will  be  af- 
firmed. 

Judgment  affirmed. 

(225  III.  3S8> 

CITY  OF  CHICAGO  v.  GALT. 
(Supreme  Court  of  Illinois.    Feb.  21,  1907.) 

1.  Municipal  Cobp(«ation8  —  Spiccial  As- 
sessments —  Stbeet  Tmpbovekents  —  Obdi- 

HANCK— VALlniTT. 

Local  Improvement  Act  ll{  57.  58  (Kurd's 
Rev.  St  19(6.  p.  418.  c.  24),  provide  for  a  new 
assessment  for  a  public  improvement  if  an  as- 
sessment be  set  aside  by  any  court,  and  provide 
that  no  assessment  shall  be  held  void  because 
levied  for  work  already  done  under  a  prior  ordi- 
nance, if  it  appear  that  the  work  was  done  in 
Rood  faith,  and  pursuant  to  an  ordinance  pro- 
viding that  the  improvement  aball  be  paid  for 
by  special  assessment  or  special  tax.  Held, 
that  tile  fact  that  the  enjtineer's  estimate  in  the 
proceedings  preliminary  to  the  passage  of  the 
first  ordinance  for  a  street  improvement  was 
not  properly  itemized  did  not  render  the  ordi- 
nance void,  and  hence  the  objection  oould  not 
be  raispd  in  a  proceedine  brought  under  sec- 
tions 57  and  58. 

2.  Same— Notice  or  Assessmemt. 

Tbe  fact  that  a  property  owner  did  not 
receive  tbe  notice  of  an  assessment  for  a  side- 
walk mailed  to  him.  as  authorized  by  the  local 
improvement  act,  and  that  thereby  he  was  de- 
prived of  the  privilege  of  building  a  sidewalk 
within  the  time  allowed,  and  that  be  could  have 
built  tbe  sidewalk  for  less  than  the  cost  to  the 
city,  was  no  defense  to  proceedings  to  enforcs 
an  assessment  for  the  building  of  the  sidewalk. 
S.  Same— Good  Faith  in  Pebfobmancx  or 

Work. 

The  fact  that  after  a  contract  for  the  mak- 
ing of  a  street  improvement  was  let.  but  before 
the  work  was  done,  a  property  owner  served 
notice  on  the  contractor  and  city  that  the  judg- 
ment of  confirmation  wdb  erroneous,  and  that 
he  would  sue  out  a  writ  of  error,  and  that  the 
contractor  and  dty  proceeded  in  the  face  of 
such  notice,  did  not  show  want  of  good  faith  in 
doing  the  work. 

Scott  C.  J.,  dissen^g. 

Appeal  from  Cook  County  Court;  Dwlgbt 
O.  Haven,  Judge. 

Proceedings  by  the  city  of  Chicago  against 
A.  T.  Gait  to  recover  an  unpaid  balance  of 
the  cost  of  a  street  improvement,  and  from  a 
Judgment  dismissing  the  petition,  tbe  city 
appeals.    Reversed  and  remanded. 

Charles  H.  Mitchell  and  John  M.  O'Connor 
(James  Hamilton  Lewis,  of  counsel),  for  ap- 
pellant   Huff  &  Cook,  for  appellee. 

CARTWRIGHT,  J.  This  Is  a  proceeding 
brought  under  sections  57  and  58  of  the  lo- 
cal improvement  act  (Hurd's  Rev.  St  1905. 
p.  4l8,  c.  24)  to  pay  tbe  unpaid  balance  of 
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the  cost  of  a  cement  sidewalk.  On  July  20, 
1903,  the  city  council  of  appellant  passed  an 
ordinance  for  tbe  construction  of  said  side- 
walk on  both  sides  of  Evanston  avenue  from 
Devon  avenue  to  the  Chicago,  Milwaukee  & 
St.  Paul  railroad,  and  on  the  east  «ide  of 
Sheridan  Road  between  certain  points,  and 
provided  that  it  should  be  paid  for  by  ^>eclal 
assessment  A  petition  was  filed  in  tbe 
county  qourt  of  Cook  county  for  the  levy  of 
such  special  assessment,  and  an  assessment 
roll  was  made  and  returned  into  court  show- 
ing an  assessment  of  $1,034  against  property 
owned  by  appellee.  On  June  10,  1904,  ap- 
pellee was  defaulted  and  judgment  was  en- 
tered confirming  the  assessment  against  his 
property.  After  the  term  of  court  had  pass- 
ed and  the  city  had  let  a  contract  for  the  im- 
provement, but  before  the  sidewalk  had  been 
laid  In  front  of  appellee's  property,  his  at- 
torney went  before  the  board  of  local  im- 
provements and  stated  that  appellee  never 
received  any  notice  of  the  proceedings,  and 
requested  the  board  to  permit  its  attorney  to 
go  Into  court  and  to  have  the  default  and 
judgment  set  aside  and  to  allow  the  appellee 
to  file  objections  to  the  assessment  The 
board  refused  consent,  and  the  attorney  on 
July  25,  1904,  sent  a  letter  to  the  contractor 
stating  that  appellee  never  received  notice 
of  the  pendency  of  the  proceeding  or  the  con- 
firmation of  the  assessment  until  a  few  days 
before  that  date;  and,  if  the  contractor  pro- 
ceeded with  the  work  as  to  appellee's  prop- 
erty and  looked  to  tbe  assessment  for  his 
money,  he  would  do  so  at  his  own  risk;  and 
that  the  attorney  relied  upon  the  decision  in 
the  case  of  City  of  Peoria  v.  Ohl,  209  111. 
52,  70  N.  E.  632.  A  writ  of  error  was  sued 
out  from  this  court  to  review  the  Judgment 
of  confirmation,  and  one  of  the  errors  as- 
signed was  that  the  estimate  of  the  engineer 
of  the  cost  of  the  improvement  was  not  Item- 
ized, as  required  by  statute.  The  error  was 
confessed  by  the  city  and  the  judgment  of 
confirmation  was  thereupon  reversed  and  the 
cause  was  remanded  to  the  county  court 
Before  tbe  reversal  of  the  judgment  the  con- 
tractor bad  laid  the  sidewalk,  the  work  had 
been  accepted  by  the  city,  and  a  voucher  had 
been  issued  for  the  amount  due  the  contract- 
or. The  mandate  of  this  court  was  filed  in 
the  county  court  the  cause  was  redocketed, 
and  the  default  and  Judgment  of  confirmation 
were  vacated  and  set  aside.  On  December 
4,  1905,  the  city  council  passed  another  ordi- 
nance, reciting  the  passage  of  the  first  or- 
dinance and  the  proceedings  thereunder,  and 
that  the  sidewalk  bad  been  constructed  in 
good  faith  by  the  contract  duly  let  and  exe- 
cuted In  strict  compliance  with  the  terms  of 
the  first  ordinance,  and  providing  for  a. new 
assessment  to  pay  the  unpaid  balance  for  the 
work  so  done.  By  leave  of  the  county  court 
a  supplemental  petition  for  a  new  assessment 
in  pursuance  of  said  ordinance  was  filed  on 
December  7,  1905.  An  assessment  roll  was 
made  and  returned  showing  an  assessment 


of  $855.09  against  the  property  of  appellee. 
He  appeared  and  fileds  59  objections,  tbe  last 
three  of  which  were  sustained  by  the  court 
These  objections  were  (1)  that  the  ordinance 
passed  for  the  construction  of  the  sidewalk 
was  void  by  reason  of  the  estimate  of  tbe 
^igineer  not  being  itemized;  (2)  that  appellee 
did  not  receive  the  notice  provided  for  In 
section  34  of  the  local  Improvement  act;  (3) 
that  the  work  was  not  done  In  good  faith, 
for  the  reason  that  the  contractor  and  city 
officials  were  notified  of  appellee's  failure 
to  receive  the  notice  before  the  sidewalk  in 
front  of  his  property  bad  been  constructed. 
The  petition  for  the  new  assessment  was  dis- 
missed, and  tbe  record  has  been  brought  to 
this  court  by  appeal. 

The  Constitution  provides  that  the  General 
Assembly  may  vest  the  corporate  authorities 
of  cities,  towns,  and  villages  with  power  to 
make  local  improvements  by  special  assess- 
ment and  the  manner  in  which  that  power  Is 
to  be  exercised,  when  conferred,  is  purely  a 
question  of  legislative  discretion.  A  special 
assessment  to  pay  for  a  local  Improvement 
must  be  limited  to  tbe  benefit  conferred  upon 
the  property,  and  the  Constitution  secures  to 
the  property  owner  certain  rights,  but  so 
long  as  no  constitutional  right  Is  infringed, 
the  questions  what  steps  shall  be  taken  for 
the  levy  of  an  assessment  and  whether  It 
shall  be  based  upon  an  estimate  of  probable 
cost  before  the  work  Is  done  or  upon  the 
necessary  actual  cost  after  the  work  is  com- 
pleted, are  for  the  Legislature.  By  the  local 
improvement  act  the  corporate  authorities  of 
cities,  villages,  and  Incorporated  towns  are 
vested  with  power  to  make  local  improve- 
ments by  q>ecial  assessment  by  passing  an 
ordinance  providing  for  the  making  of  the 
same  and  prescribing  therein  that  the  im- 
provement shall  be  made  by  special  assess- 
ment The  act  provides  a  method  for  an  as- 
sessment before  the  work  is  done,  based 
upon  an  estimate  of  cost,  and  It  also  provides 
for  supplemental  assessments  In  case  the 
first  assessment  proves  insufficient  to  pay  for 
the  improvement  By  sections  57  and  58 
provision  is  made  for  a  new  assessment  if 
an  assessment  shall  be  annulled  by  tbe  city 
council  or  board  of  trustees  or  set  aside  by 
any  court  and  it  la  provided  that  no  special 
assessment  shall  be  held  void  because  levied 
for  work  already  done  under  a  prior  ordi- 
nance, if  it  shall  appear  that  the  work  was 
done  in  good  faith  by  the  contract  duly  let 
and  executed  pursuant  to  an  ordinance  pro- 
viding that  such  improvement  should  be  paid 
for  by  special  assessment  or  special  tax. 
The  provision  as  to  work  already  done  Is  only 
to  apply  when  the  prior  ordinance  shall  be 
held  Insuffidoit  for  the  purpose  of  such  as- 
sessment or  otherwise  defective,  so  that  the 
collection  of  the  assessment  therein  provided 
for  becomes  impossible.  In  such  a  case  a 
new  or  special  ordinance  Is  to  be  passed  pro- 
viding for  such  assessment  and  such  ordi- 
nance need  not  be  presented  by  the  board  of 
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local  Improvements.  After  the  work-  has  been 
done  the  provision  for  an  estimate  of  the 
probable  cost  does  not  apply,  and  the  ques- 
tion whether  the  estimate  was  Itemized  is 
therefore  of  no  Importance.  City  of  Chicago 
V.  Noonan,  210  111.  1&  71  N.  B.  32.  After 
the  work  has  been  completed  and  the  actual 
cost  ascertained  an  estimate  could  serve  no 
useful  purpose.  This  case  presents  exactly 
the  condition  contemplated  by  the  act.  The 
first  ordinance  was'  held  insufficient  for  the 
purpose  of  the  assessment  because  of  the 
failure  of  the  engineer  to  Itemize  the  esti- 
mate; and  for  that  reason  the  collection  of 
the  assessment  therein  provided  for  became 
impossible. 

Counsel  for  appellee  contend  that  the 
failure  of  the  engineer  to  properly  itemize 
bis  estimate  In  the  proceedings  preliminary 
to  the  passage  of  the  Qrst  ordinance  rendered 
that  ordinance  not  merely  insufficient  or  de- 
fective, but  absolutely  void.  A  void  ordi- 
nance'is  no  ordinance,  and,  if  counsel  are 
right,  there  can  be  no  new  assessment  In  this 
case,  since  one  of  the  conditions  for  such  new 
assessment  is  that  the  work  was  done  pur- 
suant to  an  ordinance  providing  that  the  im- 
provement should  be  paid  for  by  special  as- 
sessment. 

Counsel  rely  upon  several  decisions  holding 
that  in  the  statutory  prdceedlng  for  the  levy 
of  an  assessment  every  step  provided  by  the 
Btatnte  to  be  taken  prior  to  the  passage  of 
the  ordinance  Is  mandatory  and  must  be 
strictly  complied  with,  and  that  otherwise  no 
valid  assessment  can  be  levied.  The  county 
court  adopted  that  construction  of  the  deci- 
sions and  sustained  the  objection  that  the 
ordinance  was  void.  The  decisions  relied  up- 
on were  rendered  in  the  cases  of  Clarke  v. 
City  of  Chicago,  185  111.  354,  67  N.  E.  15, 
Bass  V.  City  of  Chicago,  195  111.  109,  62  N.  E. 
913,  Bickerdike  v.  City  of  Chicago^  203  111. 
636.  68  N.  E.  161,  and  Becker  v.  City  of 
Chicago,  208  111.  126,  69  N.  E.  748.  In  those 
cases  it  was  held  thnt  the  particular  mode 
provided  by  the  statute  for  the  levy  of  a 
special  assessment  must  be  pursued,  and  that 
an  ordinance  will  not  authorize  an  assess- 
ment until  all  the  preliminary  requirements 
of  the  statute  have  been  complied  with.  Lan- 
guage was  used  to  the  effect  that  the  pro- 
ceedings prior  to  the  adoption  of  the  ordl- 
nance  are  jurisdictional,  without  which  no 
valid  ordinance  can  be  passed,  and.  In  effect, 
that  the  ordinances  Involved  were  void  and 
the  court  without  Jurisdiction  to  proceed,  but 
in  none  of  them  was  the  question  whether  the 
ordinance  was  void  and  a  nullity,  or  merely 
Insufficient  or  defective,  in  any  manner 
Involved.  The  actual  decision  in  each  case 
was  that  the  provisions  of  the  statute  for 
the  protection  .of  the  property  owner  are  man- 
datory, and  must  be  strictly  complied  with. 
The  preliminary  requirements  of  the  law 
are  Jurisdictional  in  the  sense  that  they  are 
essential  steps  in  the  proceeding  culminating 
in  a  q;>ecial  assessment,  but  It  was  not  held 


in  any  case  that  the  county  court  liad 
no  Jurisdiction  to  act  at  all  or  to  hear  and 
determine  the  controversy.  The  scope  of 
those  decisions  is  very  clearly  shown  by 
other  cases  where  the  question  was  direct- 
ly Involved  and  decided.  In  Gage  v. 
People,  207  111.  377,  69  N.  B.  840,  it  was  held 
that  an  objection  that  the  itemized  estimate 
was  not  included  in  the  first  resolution  of 
the  board  of  local  improvements  could  not  be 
urged  upon  application  for  Judgment  and 
order  of  sale.  If  the  ordinance  had  been 
void  and  the  court  confirming  the  assessment 
without  Jurisdiction  to  entertain  the  cause 
at  all,  the  Judgment  of  confirmation  would 
have  been  a  nullity,  and  the  objection  could 
have  been  made  In  the  collateral  proceed- 
ing or  at  any  time  or  place  when  or  where 
there  should  be  an  attempt  to  enforce  the 
Judgment.  In  Conway  v.  City  of  Chicago,  219 
111.  295,  76  N.  B.  384,  which  was  a  supple- 
mental assessment,  under  section  59  of  the 
local  Improvement  act,  to  pay  a  deficiency, 
the  appellants  offered  to  prove  that  there 
was  no  Itemized  estimate  of  the  Improvement 
incorix)rated  in  the  first  resolution  of  the 
board  of  local  improvements,  but  they  were 
not  permitted  to  attack  the  former  ordinance 
on  that  ground.  In  Noonan  v.  People,  221 
111.  667,  77  N.  E.  930,  there  was  an  applica- 
tion for  Judgment  and  order  of  sale  against 
the  appellant's  property  for  a  delinquent  spe- 
cial assessment  and  he  objected  that  the 
proceedings  were  Illegal  because  the  estimate 
of  the  engineer  was  not  Itemized,  as  required 
by  the  statute.  It  was  held  that  the  ob- 
jection was  not  available  because  it  was  a 
collateral  attack  upon  the  Judgment 

Cnder  the  uniform  holdings  of  this  court 
if  the  ordinance  was  void  and  the  court  had 
no  power  to  entertain  and  consider  the  peti- 
tion for  the  assessment,  the  Judgment  was 
void  and  the  objection  could  have  been  then 
made.  The  statute  provides  that  on  the  ap- 
plication for  Judgment  and  order  of  sale  no 
defense  or  objection  shall  be  heard  which 
might  have  been  made  In  the  proceeding  for 
the  assessment ;  but  that  provision  could  not 
prevent  the  property  owner  from  objecting  to 
the  enforcement  of  a  void  Judgment.  It  only 
applies  to  errors  In  the  proceeding  to  con- 
firm the  assessment  not  affecting  the  power 
of  the  court  to  entertain  and  consider  the 
petition  therefor.  Even  if  it  should  be  held 
that  the  entire  absence  of  any  estimate  would 
render  the  original  ordinance  void,  that  rule 
could  not  be  applied  to  this  case,  for  the  rea- 
son that  there  was  an  estimate,  and  the 
only  objection  was  that  it  was  not  sufficient- 
ly itemized.  The  court  erred  in  holding  that 
the  ordinance  was  void.  This  case  is  not  dis- 
tinguished from  any  of  the  other  cases  by  the 
fact  that  there  was  no  Judgment  of  confirma- 
tion in  force,  since  one  of  the  conditions  of 
the  statute  for  a  new  assessment  is  that  the 
Judgment  under  the  original  ordinance  was 
set  aside. 

The  next  objection  sustained  was  that  ap- 
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pellee  did  not  receive  the  notice  provided  In 
the  local  Improvement  act  The  city  compiled 
with  the  statute  by  mailing  the  notice,  and  no 
more  was  required.  A  Judgment  confirming 
a  special  assessment  Imposes  no  personal  lia- 
bility upon  the  owner  of  the  property,  and  In 
such  a  case  the  Legislature  has  power  to 
provide  for  a  notice  by  mail.  Having  power 
to  provide  for  such  notice  and  to  give  it  effect 
of  service  upon  appellee,  we  cannot  hold  the 
proceeding  void,  and  that  some  other  notice 
ought  to  have  been  given.  It  Is  true  that  the 
failure  to  actually  receive  the  notice  deprived 
appellee  of  the  privilege  of  building  the  side- 
walk within  the  40  days  allowed  for  that 
purpose,  but  the  remedy  for  the  loss  of  that 
privilege  Is  with  the  Legislature,  and  not  the 
courts.  The  assessment  cannot  exceed  the 
benefits  to  the  property,  and  the  fact  that 
appellee  could  have  built  the  sidewalk  for 
less  than  the  cost  to  the  city  was  not  a  good 
defense. 

The  county  court  held  that  the  work  was 
not  done  In  good  faith,  for  the  reason  that 
after  the  contract  was  let,  and  before  the 
work  was  done,  appellee  served  notice  on  the 
contractor  and  the  city  that  the  Judgment  of 
confirmation  was  erroneous  because  the  esti- 
mate of  the  engineer  was  not  properly  Item- 
ized, and  that  he  would  sue  out  n  writ  ol 
error  to  reverse  the  Judgment.  In  this  we 
think  the  court  erred.  The  Judgment  was 
final  and  was  not  appealed  from.  It  was  In 
full  force,  and  the  contractor  had  a  right  to 
rely  upon  it.  There  was  nothlns  to  show  a 
want  of  good  faith  on  the  part  of  the  con- 
tractor In  the  fact  that  he  relied  upon  the 
Judgment,  although  appellee  threatened  to 
bring  a  suit  In  this  court  by  writ  of  error  to 
set  It  aside.  If  the  contractor  and  city  had 
abandoned  the  work  because  of  the  notice 
and  threat,  it  Is  probable  that  appellee  would 
never  have  sued  out  the  writ  or  obtained  a 
reversal  of  the  Judgment;  but,  at  any  rate, 
the  contractor  had  a  right  to  proceed  In  re- 
liance upon  the  Judgment  until  It  should  be 
■et  aside  or  at  least  a  supersedeas  obtained. 

The  Judgment  Is  reversed  and  the  cause  is 
remanded  to  the  county  court 

Reversed  and  remanded; 

SCOTT,  C.  J.  (dissenting).  In  the  absence 
of  an  estimate  of  the  engineer  meeting  tha 
requirements  of  the  statute,  my  Judgment 
la  that  the  ordinance  for  the  supplemental 
assessment  U  not  valid. 


<226  III.  8T0 

BEERS  et  al.  t.  CITY  OP  CHICAGO. 
(Supreme   C^ourt   of   Illinois.     Feb.   21,   1907.) 
Municipal   Cobpobations — Speciai,   Assess- 
ments—Ordinance. 

An  ordinance  for  a  street  improvement  pro- 
vided the  curbstones  in  place  on  each  side  of 
the  roadway  and  on  each  side  of  the  roadways 
of  all  intersecting  streets  extended  from  the 
curb  line  to  the  street  line  produced  on  each 
side  of  the  street  to  be  improved,  to  the  extpnt 
of  a  certain  number  ot  feet,  bhould  be  reset 


Beli,  that  the  fact  that  the  curb  lines  of  an  in- 
tersecting street  had  not  been  established  did 
not  render  the  ordinance  void  for  nncertainty, 
as  when  the  improvement  should  be  finished  the 
intersecting  street  would  remain  in  the  same 
condition,  and,  should  the  city  thereafter  elect 
to  establish  a  curb  line  on  such  intersectioe 
street  it  could  do  so,  making  the  street  (^ 
such  width  as  desired. 

Appeal  from  Ciook  (bounty  Court;  Mas- 
dnl  Slnsser,  Judge. 

Action  by  the  city  of  Chicago  for  the  con- 
firmation of  a  special  assessment  for  the  Im- 
provement of  a  street.  From  a  Judgmmt  In 
favor  of  the  city,  Arthur  E.  Beers  and  others 
appeal.    Affirmed. 

Arthur  E.  Beers,  In  pro.  per.  Charles  H. 
Mitchell  and  John  M.  O'Connor  (James  Ham- 
ilton Lewis,  Corp.  Counsel,  of  counsel),  for 
appellee. 

VICKERS,  J.  This  appeal  Is  prosecuted 
from  a  Judgment  of  the  county  court  of  Cook 
county  confirming  a  special  assessment  levied 
for  the  Improvement  of  Ashland  avenue  from 
Archer  avenue  to  Thirty-Ninth  street  in  the 
city  of  Chicago. 

Appellants  filed  an  objection  that  the  ordi- 
nance was  void  for  uncertainty.  T;he  ordi- 
nance provides:  "Curbstones  now  In  place 
on  each  side  of  the  roadway  of  said  South 
Ashland  avenue  and  on  each  side  of  the 
roadways  of  all  Intersecting  streets  and  al- 
leys extended  from  the  curb  line  to  the  street 
line  produced  on  each  side  of  said  Ashland 
avenue  between  said  points,  to  the  extent  of 
1810  lineal  feet  shaU  be  reset  •  •  • 
The  best  quality  of  new  limestone  curbstones 
shall  be  set  on  edge  along  their  length  in 
such  a  manner  that  the  roadway  face  of  said 
curbstones  shall  conform  with  the  curb  line 
on  each  side  of  ail  Intersecting  streets."  It 
also  provides  for  "paving  the  roadway  of 
said  South  Ashland  avenue  between  said 
points,  and  also  the  roadways  of  all  Inter- 
secting streets  and  alleys  extended  from  the 
curb  line  to  the  street  line  produced  on  each 
side  of  said  Ashland  avenue  between  said 
points." 

The  point  relied  on  Is  that  it  Is  uncertain 
where  curbstones  are  to  be  placed  and  bow 
much  roadway  Is  to  be  paved  at  the  Inter- 
section of  Ashland  avenue  and  Thirty-Fourth 
street  Thirty-Fourth  street  intersects  Ash- 
land avenue  at  a  point  embraced  in  the  pro- 
posed Improvement  The  evidence  shows 
that  Thirty-Fourth  street  west  of  Ashland 
avenue  Is  only  33  feet  wide,  and  that  there  are 
no  curbstones  or  curb  lines  on  the  west  side 
of  Ashland  avenue.  The  contention  of  appel- 
lants is  that  the  fact  that  the  curb  line  of 
Thirty-Fotirth  street  has  not  been  establlshe> 
renders  the  ordinance  uncertain.  We  do  not 
see  the  force  of  this  objection.  The  ordi- 
nance is  designed  to  provide  for  the  Improve- 
ment of  Ashland  avenue,  and  not  Thirty- 
Fourth  street.  When  this  Improvement  Is 
in,  Thirty-Fourth  street  will  remain  as  it 
now  is,  and,  should  the  city  hereafter  elect 
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to  establish  a  cnrb  line  on  Tblrty-Fonrtb 
street,  It  could  do  so,  making  the  street  of 
sacb  widtb  as  Is  desired.  Of  course,  it  can- 
not appropriate  the  private  property  of  ap- 
pellants except  In  the  manner  provided  by 
statute. 

It  is  said  that  there  Is  a  wing  or  curb  turn* 
ed  on  the  west  side  of  Thirty-Fourth  street, 
which.  If  it  is  recognized  as  the  correct  curb 
Une,  would  make  Thirty-Fourth  street  42 
feet  wide  at  this  Intersection,  when  it  Is  con* 
ceded  that  it  is  only  33  feet  wide.  This  is 
a  matter  of  no  consequence.  The  1,810  feet 
of  cnrb  to  be  reset  does  not  necessarily  In- 
clude this  wing.  If  the  appellants'  conten- 
tion was  sustain^.  It  would  be  impossible 
to  improve  any  street  by  special  assessment 
unless  all  intersecting  streets  were  definitely 
laid  out  and  the  curb  line  established.  When 
the  estimate  of  the  engineer  is  considwed  in 
connection  with  this  ordinance,  there  is  no 
uncertainty  here  requiring  a  reversal  of  this 
Judgment 

The  judgment  is  affirmed. 

Judgment  affirmed. 


(225  Ul.  394) 

CHENEY  et  al.  v.  GOLDY  et  al. 
(Sttoreme  Court  of  Illinois.    Feb.  21.  1007.) 

1.  Wills— Testtambntabt    CAPAcrrr— Unduk 
IHFXUENCK— Evidence. 

In  a  will  contest  evidence  held  to  warrant 
a  finding  tbat  testator  at  the  time  lie  made  bin 
will  did  not  have  testamentary  capacity,  and 
that  be  was  unduly  influenced  to  execute  the 
same. 

fBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49.  Wills.  S!  137-161.  421-437.] 

2.  Same— Acts  of  Thibd  Pebsons. 

Undue  influence  exercised  by  a  third  person, 
the  mother  of  the  beneficiaries,  is  sufficient  to 
invalidate  a  will. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  49.  Wills.  SJ  375-;«7.] 

3.  SaUB— EVIDENCX. 

In  a  will  contest,  evidence  that  friendly 
relations  existed  t>etween  deceased  and  some 
of  bis  relatives,  all  of  whom  were  disinherited 
by  the  will,  was  admissible  as  bearing  on  the 
issues  of  mental  capacity  and  undue  influence. 
fBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼oi.  49.  Wills,  a  129.  405,  406.] 

4.  Same— Declabations  op  Tksiatob. 

Where  the  will  in  contest  disinherited  all 
of  testator's  relatives,  "vidence  of  declarations 
made  by  testator  that  he  intended  to  divide 
his  property  among  his  relatives  in  the  East 
was  incompetent  to  establish  tbat  the  will  was 
the  result  of  undue  influence. 

fBd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
voL  49,  Wills,  i  419.] 

5.  APPKALf—RECOBD— Abstracts— Evidence. 

Where  the  abstract  on  appeal  did  not  show 
that  G.  was  called  or  testified  as  a  witne.s8,  and 
neitlier  his  testimony  nor  the  questions  pro- 
pounded to  him  were  shown,  an  assignment  that 
the  court  erred  in  refusing  to  permit  him  to 
testify  as  to  certain  (acts  could  not  be  re- 
▼lewed. 

fE!d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  3,  Appeal  and  Error,  S  2905.1 

Appeal  from  Circuit  Court,  Cook  County; 
C  M.  Walker,  Judge. 

80  N.BL— 19 


Will  contest  by  Achsab  Goldy  Choiey  and 
others  against  Clara  J.  Goldy  and  another. 
From  a  decree  dismissing  the  bill,  plaintiffs 
appeal.    Reversed  and  remanded. 

Theron  Durham  (Henry  S.  Osborne  and 
Samuel  W.  Packard,  of  counsel),  for  appel- 
lants.   Lackner,  Butz  &  Miller,  for  appellees. 

FARMER,  J.  This  Is  an  appeal  from  the 
circuit  court  of  Cook  county  to  reverse  a 
decree  of  that  court  dismissing  a  bill  by  ap- 
pellants and  others  against  appellees  to  con- 
test the  last  will  and  testament  of  Isaiah 
Goldy,  deceased.  Isaiah  Goldy,  a  bachelor, 
83  years  of  age,  died  in  the  city  of  Chicago 
on  the  25th  day  of  February,  1905,  and,  by 
his  alleged  last  will  and  testament  of  date 
Febmary  22,  1905,  bequeathed  and  devised 
his  entire  estate^  valued  at  $75,000,  unto 
Elsie  Rose  Goldy  and  Walter  Isaiah  Goldy, 
children  of  Mrs.  C^ara  J.  Goldy.  Though 
bearing  the  same  family  name  the  devisees 
and  legatees  were  not  of  kin  to  the  testator. 
The  bill  alleged  that  Achsab  Goldy  Cheney 
and  31  nephews,  nieces,  grandnephews  and 
grandnieces,  the  complainants,  were  all  of 
the  heirs  at  law  and  next  of  kin  of  the  de- 
ceased; that  said  Isaiah  Goldy  was  at  the 
time  of  executing  the  supposed  will  of  un- 
sound mind  and  memory  and  wholly  inca- 
pable of  making  any  Just  and  proper  distribu- 
tion of  his  property;  that  Clara  J.  Goldy 
and  Elsie  Goldy  unduly  Influenced  the  de- 
ceased In  the  execution  of  the  will;  that 
said  Elsie  Rose  Goldy  and  said  Walter  Isai- 
ah Goldy,  the  two  sole  legatees  in  said  pre- 
tended will,  were  not  related  In  any  way  to 
the  said  Isaiah  Goldy,  nor  to  any  of  the  com- 
plainants, and  that  said  Clara  J.  Goldy, 
mother  of  the  legatees  and  devisees,  both  of 
whom  were  minors,  conspired  with  George 
N.  Sandberg  to  secure  the  entire  estate  of 
the  deceased  for  the  devisees  In  the  will. 
An  issue  of  law  was  made  up  as  provided 
by  the  statute  and  submitted  to  a  jury 
whether  the  writing  produced  was  the  will 
of  the  testator  or  not.  Appellees  Introduced 
In  evidence  the  certificates  of  oaths  of  the 
subscribing  witnesses  at  the  probate  of  the 
will,  June  30,  1904,  and  both  parties  offered 
evidence  In  support  of,  and  against,  the  al- 
legations of  the  bill.  At  the  close  of  all  the 
evidence,  the  trial  court  peremptorily  in- 
structed the  Jury  to  find  the  Issues  in  favor 
of  appellees. 

It  is  urged  by  appellants  that  tbe  court 
erred  in  giving  the  peremptory  Instruction  to 
find  for  .the  proponents  of  tbe  will.  The  de- 
termination Of  the  question  whether  the 
court  properly  gave  tbe  Instruction  does  not 
involve  any  question  as  to  the  preponderance 
of  the  evidence  or  the  credibility  of  tbe  wit- 
nesses, or  tbe  force  to  be  given  to  the  evi- 
dence having  a  tendency  merely  to  Impeacn 
the  veracity  of  the  witnesses.  The  only 
question  is,  was  there  evidence  fairly  tend- 
ing to  prove  the  allegations  of  the  bill  that 
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the  deceased  was,  at  the  time  of  the  execu- 
tion of  the  will,  of  unsound  mind  and  mem- 
ory, or  that  he  was  unduly  influenced  in 
the  execution  of  the  will?  Woodman  t.  Il- 
linois Trust  &  Savings  Bank,  211  III.  578,  71 
N.  E.  1099,  and  cases  there  cited. 

In  August,  1904,  the  deceased,  then  of  the 
age  of  83  years,  went  to  the  home  of  Clara 
J.  Goldy,  at  567  North  Clark  Street  in  the 
city  of  Chicago,  to  board,  paying  for  his 
board  while  there  the  sum  of  $6  a  week. 
The  evidence  tends  to  show  there  was  not 
any  relationship  whatever  between  Mrs.  Gol- 
dy and  her  children  and  the  decedent  On 
February  4,  1905,  the  deceased  seriously  In- 
jured his  leg,  and  was  taken  to  his  room  In 
Mrs.  Goldy's  flat,  where  he  remained  in  bed 
until  he  departed  this  life,  three  weeks  la- 
ter. None  of  his  relatives  were  In  Chicago, 
nor  were  they  notified  of  his  Illness.  Clara 
J.  Goldy,  the  mother  of  the  two  beneflclaries 
in  the  win  (one  a  boy  10  years  of  age,  the 
other  a  girl  of  17),  testified  that  on  Sunday 
aftemon  before  the  death  of  Mr.  Goldy  he 
was  seized  with  violent  pains,  and  began  to 
scream  and  throw  up  his  bands,  and  said 
"Oh,  my  God!  this  Is  death!  this  Is  surely 
death!"  that  she  asked  him  if  she  should 
ship  his  body  back  east,  and  he  told  her, 
"No;  do  as  you  think  best;  I  shall  leave  it 
all  to  you;"  that  she  said,  "Tou  have  made 
your  will?"  and  he  replied,  "No,  and  I  fear 
it  Is  too  late,"  but  that  she  assured  him  it 
was  not,  and  that  he  could  "send  for  some 
one-  when  this  paroxysm  is  over,"  and  that 
he  told  her  to  do  so  at  once.  Mrs.  Goldy  tes- 
tified she  then  sent  her  daughter  to  a  neigh- 
bor to  inquire  for  some  one  competent  to 
make  a  will,  and,  not  finding  the  person 
sought,  the  daughter  went  to  get  Mr,  Sand- 
berg,  a  former  employer  of  hers,  who  was  a 
notary  public,  and  that,  in  response  to  her 
request,  Mr.  and  Mrs.  Sandberg  and  Mr.  Ju- 
lin,  the  father-in-law  of  Sandberg,  all  of 
whom  were  strangers  to  Mr.  Qoldy,  came 
and  were  introduced  to  him  on  their  arrival. 
Sandberg  claimed  to  be  unable  to  write  a 
will,  and  his  father-in-law,  Mr.  Julin,  a  real 
estate  agent,  was  brought  for  that  purpose. 
Julln  testified  he  stayed  with  the  deceased 
about  one-half  hour  and  talked  with  him 
about  the  disposition  of  his  property  by  will, 
and  after  receiving  directions  from  him  as  to 
how  it  should  be  written  he  went  to  the  room 
where  Mrs.  Goldy  was  waiting,  and  asked 
his  daughter,  Mrs.  Sandberg,  to  write  the 
will  as  be  dictated  it  The  witnesses  present 
testified  the  deceased  was  asleep  when  they 
bad  flnished  drawing  the  will;  that  they 
waited  until  after  10  o'clock  that  night,  but 
as  he  was  still  sleeping  decided  to  wait  until 
the  next  morning  to  have  the  will  signed. 
It  was  further  testified  to  on  behalf  of  ap- 
pellees that  the  next  morning,  February  22, 
1905,  Mrs.  Goldy  handed  the  will  to  deceased 
and  he  started  to  read  It,  but  returned  it  to 
her  to  read  for  him,  which  she  did.  She  tea- 
tifled  be  said  It  was  all  right,  and  signed  It 


by  making  three  crosses  at  the  foot  thereof. 
Mr.  Goldy  was  very  weak  at  that  time,  and 
when  he  so  signed  the  instrument  Mrs.  Goldy 
held  his  arm  and  assisted  him  in  making 
the  crosses.  Elsie  Goldy,  the  daughter,  bad 
possessicm  of  the  will  the  night  before  It 
was  signed  and  kept  it  until  the  next  morn- 
ing, and  then  gave  it  to  her  mother  when 
Mr.  Goldy  inquired  for  it  Mrs.  Goldy  re- 
quested Mrs.  Hurlock  to  be  a  witness  to  the 
will,  and  sent  her  daughter,  Elsie,  to  get  a 
broths  of  Mrs.  Goldy  to  be  the  other  wit- 
ness. 

Dr.  Manierre,  a  witness  in  behalf  of  the 
proponents,  who  attended  the  deceased  dur- 
ing his  last  illness,  testified  that  he  called  on 
him  on  the  19th  and  2l8t  of  February  and 
found  him  having  severe  pains.  "He  would 
have  a  paroxysm  lasting  some  little  time, 
then  a  rest"  The  doctor  gave  him  some 
morphine  on  the  19tb.  On  the  2l8t  he  gave 
some  morphine  tablets  and  left  a  prescrip- 
tion with  Mrs.  Gtoldy  for  one-quarter  grain 
morphine  pills.  On  the  22d,  the  day  the  will 
was  executed,  the  doctor  visited  him  three 
times  on  account  of  the  severe  pain  be  was 
suffering,  and  at  3  o'clock  on  the  morning 
of  February  23d  Elsie  Goldy  called  at  the 
doctor's  ofiAce  for  medicine  for  pain  deceased 
was  having,  and  he  gave  her  some  morphine 
tablets  to  be  given  him  for  quieting  the  pain. 
The  doctor  testified  the  cause  of  Mr.  Goldy's 
death  was  an  enlargement  and  inflammation 
of  the  prostate  gland,  and  inflammation  of 
the  bladder,  and  unsmla.  The  doctor  further 
testified:  "The  last  two  days  the  deceased 
kept  repeating  over  some  phrase  like  'Ap- 
plonia'  or  'Abolonia.'  The  man  was,  of 
course,  Incapable,  as  near  as  I  could  judge, 
of  conducting  ordinary  business,  but  I  say 
be  was  capable  of  making  a  will  because 
that  is  extraordinary,  as  I  understand  It 
In  the  eyes  of  the  law.  He  could  answer 
any  question  up  to  a  certain  point  very 
clearly.  It  was  Just  a  matter  of  speaking  to 
him  so  that  he  comprehended  it  He  was 
very  deaf." 

The  evidence  further  sbows  that  uraemia 
Is  the  absorption  of  the  contents  of  the  urine 
Into  the  blood,  poisoning  the  blood.  It  affects 
the  mind,  produces  delirium  and  coma,  and 
weakeos  the  resistance  of  the  mental  facn- 
tles,  and  also  that  morphine  taken  from  day 
to  day  has  a  similar  effect  X.  M.  Rldlebuber 
testified  that  he  saw  the  testator  on  Satur- 
day before  the  will  was  signed  on  Monday 
and  found  him  delirious;  that  be  saw  blm 
again  on  Monday  night  the  day  on  which  the 
will  was  signed,  and  that  he  was  then  "deliri- 
ous, raving,  and  nude";  that  the  witness  as- 
sisted in  quieting  him  to  some  extent  and 
went  to  his  (witness')  home  for  a  short  time 
tni  then  returned,  and  found  deceased  a 
little  more  quiet,  "but  talking  all  the  time" ; 
that  he  said  a  great  many  things  to  which 
the  witness  paid  no  attention;  and  that  he 
used  an  eifpression  that  sounded  to  the  witness 
like  "I  axle  her,"  many  times.    This  same  wit- 
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aess  saw  Mr.  Goldy  on  the  afternoon  before 
that,  and  be  was  in  about  tbe  same  condition, 
and  eeemed  to  be  delirious.  It  was  further' 
developed  by  tbe  evidence  that  Mr.  Ooldy  was 
well  educated  and  could  write ;  in  fact  tie  was 
a  business  man  who  had  transacted  many 
business  affairs  and  accumulated  bis  fortune 
thereby.  The  proof  relied  on  by  proponents^ 
shows  his  signature  was  made  to  the  will  by' 
making  three  crosses  (XXX),  and  that  these 
.crosses  were  made  while  Mrs.  Goldy  held  his 
arm  and  directed  Its  movements.  His  name 
bad  not  then  been  written  to  the  will,  tiater, 
on  tbe  same  day  but  not  in  the  presence  or 
wltb  tbe  knowledge  of  tbe  deceased,  one 
Mabel  Sandberg  wrote  the  word  "Isaiah"  be- 
fore the  three  crosses  and  the  word  "tioldy" 
after  the  crosses.  None  of  his  relatives  were 
in  Chicago  at  this  time,  and  among  those  wlio 
took  an  active  part  In  procuring  the  execution 
of  tbe  will  were  Mrs.  Ooldy  (bis  landlady) 
and  her  daughter,  the  latter  being  one  of  the 
two  beneficiaries  In  the  will.  Taking  this  evi- 
dence as  true,  and  all  the  reasonable  in- 
ferences and  intendments  to  be  drawn  there- 
ftom.  It  cannot  be  seriously  contended  there 
was  not  any  evidence  before  the  Jury  fairly 
tttidlng  to  establish  the  allegations  of  the 
bill  that  the  decedent  was,  at  the  time  he 
signed  the  will,  of  unsound  mind  and  mem- 
ory, and  that  be  was  unduly  Influenced  In 
the  execution  of  the  same.  "Where  a  will  is 
written,  or  procured  to  be  written,  by  a  per- 
son largely  benefited  by  it,  such  circumstance 
excites  stricter  scrutiny  and  requires  stricter 
proof  of  volition  and  capacity.  The  proof  re- 
quired in  such  cases  must  be  such  as  to  fully 
satisfy  the  court  or  Jury  that  the  testator  was 
not  Imposed  upon,  but  knew  what  he  was 
doing,  and  what  disposition  be  was  making 
of  his  property  when  he  made  his  will.  TbA 
active  agency  of  tbe  beneficiary  of  a  will  In 
procuring  it  to  be  drawn,  especially  In  the  ab- 
sence of  those  who  have  at  least  equal  claims 
upon  the  Justice  of  the  testator,  and  where  the 
testator  is  enfeebled  by  old  age  and  disease. 
Is  a  circumstance  which  Indicates  the  prob- 
able exercise  of  undue  influence.  Where  the 
mind  Is  wearied  and  debilitated  by  loag- 
continued  and  serious  and  painful  sickness,  it 
is  susceptible  to  undue  influence,  and  is  liable 
to  be  imposed  upon  by  fraud  and  misrepre- 
sentation." England  v.  Fawbush,  204  111. 
384,  68  N.  E.  526.  Proof  of  undue  Influence 
may  be  wholly  circumstantial  and  inferential, 
and  the  Influence  may  be  that  of  a  third  per- 
son as  well  as  that  of  direct  beneficiaries; 
that  Is,  if  tbe  will  was  the  result  of  undue 
Influence  on  the  part  of  Mrs.  Goldy,  tbe 
mother  of  tbe  beneficiaries,  this  would  in- 
validate tbe  will. 

Oomplalnt  is  made  that  the  court  erred  in 
excluding  proper  testimony  offered  on  behalf 
of  tbe  appellants  tending  to  show  that  friend- 
ly relations  existed  between  tbe  deceased  and 
some  of  his  relatives.  We  have  held  such 
triSeoce  competent  as  bearing  upon  the  Is- 
■DM  vbei*  a  will  is  sought  to  be  impeached 


for  mental  Incapacity  of  the  testator  or  un- 
due Influence  practiced  upon  him.  McCom- 
mon  V.  McCommon,  151  111.  428,  38  N.  E.  145 ; 
Piper  V.  Andricks,  209  111.  564,  71  N.  B.  18. 
Appellants  also  offered  evidence,  which  was 
held  Inadmissible  by  the  trial  court,  of  dec- 
larations made  by  the  deceased  to  the  effect 
that  be  intended  to  divide  his  property  among 
his  relatives  in  the  east  Declarations  at  dif- 
ferent periods  of  life  as  to  the  views  and  in- 
tentions of  the  testator  In  the  disposition  of 
bis  property  may  be  Introduced  if  consistmt 
with  tbe  provisions  of  the  will,  but  are  not 
competent  to  be  considered  to  invalidate  a 
will  as  having  been  made  under  undue  infiu- 
ence.  Compher  v.  Browning,  219  111.  4a», 
76  N.  E.  678,  100  Am.  St  Rep.  346.  Dec- 
larations may  be  competent  if  such  as  have 
a  tendency  to  show  mental  condition  of  tbe 
testator,  but  it  is  not  contended  that  any  such 
declarations  were  excluded. 

The  contention  of  the  appellants  that  the 
court  erred  in  not  allowing  Walter  S.  Goldy 
to  testify  as  to  facts  occurring  after  tbe  death 
of  said  Isaiah  Ooldy  Is  not  presented  for  con- 
sideration. Tbe  testimony  of  this  alleged 
witness,  or  what  questions  were  propounded 
to  him,  does  not  appear  In  the  abstract  of  the 
testimony,  nor  does  the  abstract  show  that 
Walter  S.  Ooldy  was  called  or  testified  as  a 
witness. 

The  trial  court  erred  in  giving  the  per- 
emptory instruction  to  the  jury  and  In  ruling 
as  to  the  admissibility  of  evidence,  as  indicat- 
ed herein.  The  decree  dismissing  the  bill 
must  be,  and  accordingly  Is,  reversed,  and  the 
cause  remanded  to  the  circuit  court  of  Cook 
county  for  further  proceedings  not  incon- 
sistent with  tbe  views  here  expressed. 

Reversed  and  remanded. 


(225  III.  347) 
PEOPLE  ex  rel.  NAOEL  v.  HBIIDEiR  et  al. 
(Supreme  Court  of  Illinois.    Feb.  21,  1907.) 

1.  Ckiminal  Law  — Time  fob  Tbiai  — Dis- 

CHAROG  FOR  DeM,AT — SECOND   INDICTMENT. 

Where  defendant  wis  discharired  from  cus- 
tody under  Criminal  Code,  §  18,  div.  13  (Hurd's 
Rev.  St.  1905.  p.  746),  providing  that  any  per- 
son committed  for  a  criminal  oSense  and  not 
tried  at  some  term  of  court  commencing  within 
four  months  from  the  commitment  shall  be  set  at 
liberty,  makint;  effective  the  constitutional  guai- 
an^  of  a  speedy  trial,  his  detention  under  a 
second  indictment  for  the  same  offense  was  il- 
legal. 

TEd.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  14.  Criminal  Law,  fi  1297-1304.] 

2.  Habeas  Corpus— When  Writ  Wkx  Lik, 

If  the  court  has  jurisdiction  in  a  crimina] 
case,  the  question  whether  errors  or  irregulari- 
ties have  occurred  in  the  exercise  of  the  juris- 
diction cannot  be  raised  by  a  writ  of  habeas 
corpus,  but  only  on  a  writ  of  error. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  25,  Habeas  Corpus,  i  25.] 

3.  Same. 

Where  defendant  wns  discharged  from  cus- 
tody under  Criminal  Code.  {  18.  div.  13  (Hurd's 
Rev.  St  1905,  p.  746),  providing  that  any  per- 
son committed  for  a  criminal  offense  and  not 
tried  at  a  term  of  court  commencing  witliin 
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foar  montlis  from  the  commitment  shall  be  set 
at  liberty,  a  writ  of  habeas  corpus  would  He 
to  secure  his  discbar^e  from  custody  under  a 
second  Indictment  for  the  same  offense. 

[Sid.  Note.— For  cases  in  point,  see  Cent  DiK* 
TOl.  2S,  Habeas  Corpus.  »  22-24.] 

Application  of  William  Nagel  for  a  writ 
of  habeas  corpus  directed  to  W.  George  Hold- 
er and  another,  sheriffs.    Relator  discharged. 

Adair  Pleasants  and  H.  A.  Weld,  for  re- 
lator. W.  H.  Stead,  Atty.  Gen.,  and  John  K. 
Scott,  State's  Atty.,  for  respondent. 

CARTWRIGHT,  J.  On  June  21,  1906,  a 
writ  of  habeas  corpus  was  Issued  out  of  this 
court  upon  the  petition  of  William  Nagel 
against  W.  George  Heider,  sheriff  of  Bock 
Island  county,  and  Bruce  H.  Stiers,  sheriff 
of  Henry  county,  to  inquire  Into  the  cause  of 
a  detention  of  the  relator  alleged  by  him  to 
be  Illegal  The  writ  was  served  and  returns 
were  made  by  ttae  defendants  on  September 
22,  1906.  On  October  10,  1906,  the  counsel 
for  the  relator  moved  that  the  cause  be  set 
for  hearing  and  oral  argument  on  October 
15,  1906,  and  that  they  have  leave  to  file  a 
typewritten  brief,  for  the  reason  that  the  re- 
lator was  unable  to  pay  the  cost:  of  printing 
tbe  brief  and  argument  In  bis  behalf,  as  re- 
quired by  tbe  rales  of  the  court  Dpon  tbe 
representations  made  by  counsel  both  mo- 
tions were  allowed,  the  rule  requiring  briefs 
and  arguments  to  be  printed  and  to  be  filed 
at  or  before  the  oral  argument  was  waived, 
and  counsel  for  tbe  relator  were  given  leave 
to  argue  tbe  case  orally  and  thereafter  to 
file  a  typewritten  brief.  The  Attorney  Gen- 
eral filed  bis  printed  brief  and  argument  on 
October  11th,  and  the  cause  was  argued  oral- 
ly on  October  15th  and  submitted  for  deci- 
sion. Upon  consideration  of  tbe  oral  argu- 
ments of  counsel  for  tbe  respective  parties 
and  the  printed  brief  and  argument  of  the 
Attorney  General,  we  determined  to  dis- 
charge the  relator  from  further  Imprison- 
ment or  detention  by  reason  of  the  indict- 
ment for  the  crime  of  murder  returned 
against  nlm  by  tbe  grand  jury  of  Rock  Island 
county  on  January  11,  1906,  and  announced 
our  decision  and  entered  Judgment  accord- 
ingly, but  the  Judgment  was  not  to  affect  or 
interfere  with  his  detention  by  reason  of 
other  indictments  against  him.  It  was  then 
stated  that  an  opinion  would  be  filed  there- 
after giving  tbe  reasons  of  tbe  court  for  the 
decision. 

The  prayer  of  the  relator  for  bis  discharge 
having  l>een  granted,  bis  counsel  did  not  file 
anything  that  could  be  termed  a  brief  under 
the  leave  granted,  but  afterward,  on  Novem- 
ber 10,  1906,  filed  with  tbe  clerk  a  single 
sheet  of  a  few  typewritten  sentences,  which 
did  not  meet  or  discuss  the  different  points 
involved  in  the  case  or  the  authorities  or 
arguments  presented  by  tbe  Attorney  Gen- 
eral. This,  perhaps,  is  not  cause  for  sur- 
prise, but  was  tbe  natural  result  of  the  indul- 
gence given  by  tbe  court    It  demonstrates. 


however,  both  the  necesstly  of  rales  for  tbe 
orderly,  proper,  and  Intelligent  transaction 
.of  tbe  business  of  the  court,  as  well  as  the 
propriety  of  adhering  to  the  rules  and  deny- 
ing the  applications  so  frequently  made  for 
a  waiver  of  the  rules  in  particular  case* 
which  are  exceptional  in  their  nature,  to,  tnls 
was.  Having  depended  upon  the  filing  of  a 
brief  containing  the  points  and  authorities 
presented  on  tbe  oral  argumoit  on  behalf  of 
tbe  relator,  the  mere  recollection  of  such  ar-. 
gument  Is  now  of  little  or  no  aid  in  stating 
our  views. 

Tbe  facts  are  as  follows:  On  August  5, 
1905,  the  relator,  William  Nagel,  was  taken 
Into  custody  by  tbe  sheriff  of  Rock  Island 
county  by  vbrtue  of  a  mittimus  issued  by  tbe 
coroner  oi  said  county  coinmitting  tbe  relator 
for  tbe  murder  of  Cari  Brady.  At  tbe  Sep- 
tember term,  1905,  ef  the  circuit  court  of 
that  county  the  relator  was  Indicted  for  that 
crime.  Not  having  been  tried  at  a  term  com- 
mencing within  four  months  after  his  com- 
mitment, be  applied  to  tbe  court  to  be  set  at 
liberty,  in  pursuance  of  section  18  of  division 
18  of  ttae  Criminal  Code.  Hurd's  Rev.  St 
1905,  p.  746.  Tbe  court  beard  the  applica- 
tion, and,  upon  a  consideration  of  tbe  facts, 
tbe  cause  of  the  delay,  and  tbe  diligence  ex- 
erted on  tbe  part  of  tbe  people,  decided  that 
ttae  relator  was  entitled  to  bis  discharge,  and 
entered  an  order  on  January  10,  1906,  that 
he  be  discharged  from  imprisonment  and  tbe 
ctistody  of  tbe  sheriff  and  be  set  at  liberty. 
He  was  not  set  at  liberty,  but  a  new  indict- 
ment was  procured  against  blm  for  the  same 
crime,  and  was  returned  into  conrt  on  tbe 
next  day,  and  from  that  time  be  was  re- 
strained of  bis  liberty  and  retained  in  im- 
prisonment by  virtue  of  the  second  indict- 
meat  Afterward,  at  the  May  term,  1906, 
indictments  were  returned  against  the  rela- 
tor for  the  crimes  of  robbery,  burglary,  and 
larceny.  On  bis  motion  a  change  of  venue 
was  taken  to  tbe  circuit  court  of  Henry  coun- 
ty, and  he  was  transferred  to  the  custody  of 
Bruce  H.  Stiers,  sheriff  of  Henry  county,  who 
detained  blm  by  virtue  of  tbe  second  indict- 
ment for  the  same  offense  charged  in  the  first 
one,  as  well  as  by  virtue  of  tbe  other  in- 
dictments. 

Section  9  of  article  2  of  tbe  Constitution 
guaranties  to  a  citizen  accused  of  a  criminal 
offense  a  speedy  public  trial.  To  give  effect 
to  that  provision  of  the  bill  of  rights  the 
Legislature  enacted  section  18  of  division  13 
of  the  Criminal  Code,  which  provides :  "Any 
person  committed  for  a  criminal  or  sniqitosed 
criminal  offense^  and  not  admitted  to  ball, 
and  not  tried  at  some  term  of  the  court  hav- 
ing Jurisdiction  of  tbe  offense  commencing 
within  four  months  of  tbe  date  of  commit- 
ment or  if  there  is  no  term  commencing 
within  that  time,  then  at  or  before  the  first 
term  commencing  after  said  four  months, 
shall  be  set  at  liberty  by  the  court,  unless 
ttae  delay  shall  liappen  on  the  application  of 
tbe  prisoner,  or  unless  tbe  court  is  satisfied 
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tiut  due  aertlon  has  been  made  to  procnre 
the  evidence  on  the  part  of  the  People,  and 
that  there  Is  reasonable  grounds  to  believe 
that  such  evidence  may  be  procured  at  the 
nest  term,  in  which  case  the  court  may  con- 
tinue the  case  to  the  next  term."  The  relator 
not  having  been  tried  within  the  time  limited 
by  that  statute,  he  was  entitled  to  be  set  at 
liberty  unless  the  court  found  that  the  clr- 
cumfrtances  existed  which  Justified  holding 
blm  In  custody  until  the  next  term.  When 
a  person  tried  for  a  crime  brings  himself 
within  the  provisions  of  the  statute,  he  Is 
entitled  to  be  set  at  liberty,  and  cannot  aft- 
erward be  committed  or  held  for  the  same 
offense  when  charged  therewith  by  a  second 
indictment  Broolcs  v.  People,  88  III.  327. 
In  that  case  It  was  considered  that  any  other 
construction  would  open  the  way  for  a  com- 
plete evasion  of  the  statute,  which,  of  course, 
to  plainly  apparent  The  provision  of  the 
Gonstltntlon  can  only  be  given  its  legitimate 
tSect  by  holding  that  a  person  once  dis- 
charged is  entitled  to  Immunity  from  further 
prosecntlon  for  the  same  ofTense,  and  that 
construction  was  again  adopted  In  the  case 
of  Newlln  v.  People.  221  111.  166,  77  N.  B. 
629.  It  Is  true,  as  said  by  the  Attorney  Gen- 
eral, that  the  effect  of  such  a  construction 
might  be  to  bar  a  prosecution  of  one  guilty 
of  violation  of  the  criminal  law,  bat  It  does 
not  follow  that  the  Constitution  and  statute 
shonld  not  be  obeyed.  It  might  with  equal 
propriety  be  argued  that  the  statute  of  limi- 
tations as  to  prosecutlonB  for  criminal  of- 
fenses should  not  be  enforced  for  the  same 
reason.  The  detention  of  the  relator  under 
the  second  Indictment  for  the  same  offense 
for  which  he  had  been  committed  and  in- 
dicted was  illegal. 

The  remaining  question  Is  whether  the 
writ  of  habeas  corpus  can  be  employed  to 
secure  dlschai^ge  from  Imprisonment  under 
circumstances  like  those  existing  In  this  case. 
The  writ  is  not  permitted  to  take  the  place 
of  a  writ  of  error  for  the  purpose  of  review- 
ing errors  of  a  court  having  Jurisdiction  over 
the  person  and  subject-matter.  If  a  court 
has  jurisdiction  in  a  criminal  case,  the  ques- 
tion whether  errors  or  Irregularities  have  oc- 
curred In  the  exercise  of  the  Jurisdiction 
can  only  be  determined  upon  a  writ  of  error. 
Ex  parte  Thompson,  93  111.  89;  People  ex  rel. 
T.  Foster,  104  111.  156;  Ex  parte  Smith,  117 
111.  63,  7  N.  B.  683;  People  ex  rel.  v.  Allen, 
160  III.  400,  43  N.  B.  332;  People  v.  Murphy, 
202  111.  493,  67  N.  B.  226;  21  Cyc.  285;  15 
Am.  &  Eng.  Bncy.  of  Law  (2d  Ed.)  165.  If 
one  charged  with  a  criminal  offense  should 
apply  to  the  court  having  jurisdiction  for  bis 
discharge  under  the  statute.  It  would  be  nec- 
essary for  him  to  bring  himself  within  Its 
provisions  and  to  ask  for  the  judgment  of 
the  court  on  the  question  whether  the  req- 
uisite conditions  existed  entitling  him  to  his 
discbarge.  If  the  court  should  err  upon  a 
consideration  of  the  proof  offered  by  him 
and  the  people,  and  deny  his  application,  the 


decision  could  only  be  reviewed  on  writ  of 
error.  The  question  whether  the  court  erred 
could  not  be  determined  on  a  writ  of  habeas 
corpus.  There  would  be  no  difference,  in 
principle,  between  such  a  proceeding  for  dis- 
charge and  setting  up  the  defense  of  former 
Jeopardy  or  former  conviction  and  acquittal 
of  the  same  offense,  which,  under  our  stat- 
ute, may  be  set  up  under  the  plea  of  not 
gnilty.  Hanklns  v.  People,  106  111.  628.  In 
this  case  the  question  is  not  whether  the 
court  committed  an  error  in  discharging  the 
relator,  but  whether  a  subsequent  detention 
onuer  another  indictment  was  legal.  The 
question  of  the  right  to  a  discharge  was 
heard  upon  the  petition  of  the  relator,  and 
the  court  found  and  adjudged  that  he  was 
entitled  to  his  discharge,  and  ordered  him 
set  at  llb»ty  accordingly.  Having  had  the 
Judgment  of  the  court  on  the  question,  he 
did  not  ask  that  the  Judgment  should  be 
reviewed  on  habeas  corpus  to  ascertain 
whether  It  was  erroneous  or  not,  but  asked 
that  it  be  made  effective  and  obeyed.  Fur- 
thermore, If  one  committed  for  an  offense 
and  discharged  and  set  at  liberty  under  the 
statute  can  be  Immediately  reindicted  and 
retained  In  custody,  the  process  migbt  be 
continued  Indefinitely,  so  that  he  would  never 
be  able  to  have  his  rights  determined  except 
by  the  writ  of  habeas  corpus. 

These  are  the  reasons  for  which  the  judg- 
m«it  of  the  court  was  entered  and  the  re- 
lator discharged. 

Relator  discharged. 


(225   III.  496) 
PEOPLE  ex  rel.  FELTER  et  al.  v.  ROSE. 
(Supreme  Court  of  Illinois.    Feb.  21,  1907.) 

CJOBPOBATIONS— COBPORATK  ■  NAME— StlCILABI- 

TT  OF  Names  — Mandamus  —  Issuing  Ceb- 

TinCATE   OF   INCOBPOBATION.    - 

Mandamus  will  not  be  granted  to  compel 
the  issuance  of  a  certificate  of  incorporation, 
sought  under  the  name  "National  Liberty 
League,"  when  there  is  another  corporation  of 
the  state  having  the  name  "Ntitional  Liberty 
L^Ion";  a  corporation,  though  organized  for 
a  purpose  other  than  pecuniary  profit,  beini; 
entitled  to  protection  In  equity  against  the  use 
by  another  company  of  a  name  so  similar  to 
its  as  to  mislead  the  public ;  and  the  granting  of 
mandamus  being  to  a  certain  extent  a  matter  of 
discretion. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  §  ISZ] 

Scott.  C.  J.,  and  Wilkins  and  Farmer,  JJ.. 
dissenting. 

Original  petition  by  the  people,  on  the  re- 
lation of  James  S.  Felter  and  others,  for 
mandamus  to  James  A.  Rose,  Secretary  of 
State.    Writ  dwiled. 

John  D.  Olll,  for  relator.  W.  H.  Stead, 
Atty.  Gen.,  for  respondent 

VICKEBS,  3.  On  August  14,'  1906,  the  re- 
lators filed  in  the  ofilce  of  the  Secretary  of 
State  a  certificate,  duly  acknowledged  and 
autbraitlcated,  for  the  organization  of  a  cor- 
poration for  boievolegat,  charitable,  education- 
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al,  mnslcal,  llteraiy,  scientlflc,  religious,  so- 
cial, and  missionary  purposes,  and  not  for  pe- 
cuniary profit,  under  the  name  of  "National 
Liberty  League,"  with  its  principal  office  at 
26  Tan  Buren  street.  In  the  city  of  Chicago, 
and  requested  the  Secretary  of  State  to  Issue 
to  it  a  certificate  of  organization,  which  he 
refused  to  do.  Upon  such  refusal  the  relators 
filed  their  original  petition  in  this  court  for 
a  writ  of  mandamus  to  compel  the  Issuing  of 
said  certificate. 

By  bis  return  to  the  petition  the  Secretary 
tof  State  alleged  that  long  prior  to  the  ap- 
plication of  the  relators  to  become  incorporat- 
ed in  the  state  of  lUhiois  under  the  name 
"National  Liberty  League"  there  was  incor- 
porated in  Illinois  a  society  by  the  name  of 
"National  Liberty  Legion,"  with  its  principal 
office  in  the  city  of  Chicago,  and  that  said 
corporation  is  now  active  and  doing  business 
in  said  city ;  that  the  names  "National  Liber- 
ty League"  and  "National  Liberty  Legion" 
are  so  nearly  Identical  that  should  a  corxx)- 
ration  be  organized  under  the  name  of  "Na- 
tional Liberty  League"  it  would  result  in 
confusion  In  keeping  the  records  in  the  office 
of  the  Secretary  of  State  and  In  the  transac- 
tion of  business  by  such  corporation  with  the 
public  and  with  that  office ;  that  the  National 
Liberty  Legion  has  acquired  a  proprietary 
right  In  that  name  of  which  it  cannot  be 
lawfully  divested  and  in  the  enjoyment  of 
which  it  may  not  be  lawfully  interfered  with 
or  obstructed;  that  the  relators  herein  have 
caused  to  be  Incorporated  under  the  laws  of 
the  District  of  Columbia  a  corporation  under 
the  name  of  "National  Liberty  League" ;  and 
that  corporation  Is  now  transacting  business 
under  the  charter  granted  to  it  by  the  Dis- 
trict of  Columbia.  There  is  a  great  similar- 
ity between  the  names  "National  Liberty 
Legion"  and.  "National  Liberty  League" — so 
much  so  that  one  might  easily  be  taken  for 
the  other  in  the  distribution  of  mall  and  In 
the  transaction  of  business  with  the  public. 
The  National  Liberty  Legion  is  already  incor- 
porated under  the  laws  of  Illinois,  and  is 
doing  business  in  the  same  city  where  the 
relator  desires  to  establish  its  principal  of- 
fice. Having  be&i  incorporated  under  the 
name  of  "National  Liberty  Legion,"  It  Is 
entitled  to  protection  in  the  use  of  that  name, 
and  the  state  should  not  license  another  cor- 
poration by  the  same  name  or  one  so  similar 
that  it  might  reasonably  be  taken  for  the 
other.  A  corporation  has  such  a  property 
right  In  Its  corporate  name,  whether  or- 
ganized for  pecuniary  profit  or  not,  as  a 
court  of  equity  will  protect  by  enjoining  the 
use  by  another  company  of  the  same  name 
or  one  so  similar  as  to  mislead  the  public. 
International  Committee  Y.  W.  C.  A.  v.  Y.  W. 
a  A.  of  Chicago,  194  111.  194,  62  N.  E.  551, 
56  L.  R.  A.  888,  and  cases  there  cited. 

The  writ  of  mandamus  has  always  been 
regarded  as  one  of  the  highest  writs  known 
to  our  system  of  Jurisprudence,  and  It  only 
Issnes  where  there  is  a  clear  legal  right  to 


be  enforced  or  a  duty  which  ought  to  be  per- 
formed. It  is  never  Issued  in  doubtful  cases. 
People  T.  Salomon,  46  111.  415;  People  t. 
Trustees  of  Schools,  86  111.  613;  People  t. 
Town  of  Oldtown,  88  111.  202.  The  award  of 
this  writ,  even  In  cases  where  the  relator 
has  an  undoubted  legal  right,  is  in  the  wise 
Judicial  discretion  of  the  court  This  doc- 
trine was  declared  in  the  second  mandamus 
case  that  was  ever  heard  in  this  court.  It 
was  the  case  of  People  ex  rel.  v.  Forquer, 
Breese,  104.  It  was  there  said  by  .Smith, 
J.  (page  120) :  "If  the  right  had  been  estab- 
lished as  a  perfect  legal  right,  and  it  baa 
been  violated,  our  laws  must  afford  a  remedy. 
But  in  the  case  of  a  mandamus  there  are 
cases  where  this  may  have  been  shown  yet 
the  court  will  not  grant  the  writ  It  Is  oex- 
talnly  a  sound  legal  principle  that  cases  may 
arise  where  the  court  will  not  grant  a  manda- 
mus, when  the  granting  thereof  will,  in  a  col- 
lateral manner,  decide  questions  of  impor- 
tance between  persons  who  are  not  parties  to 
the  procedlngs  and  have  had  no  notice  and 
opportunity  to  Interpose  their  defense,  or 
where  it  will  be  attended  with  manifest 
hardships  and  difficulties.  And  it  has  been 
further  decided  in  the  Court  of  King's  Bench 
that  courts  are  not  bound  to  grant  writs  of 
mandamus  in  all  cases  where  it  may  seem 
proper,  but  may  exercise  a  discretionary  pow- 
er as  well  in  granting  as  refusing,  as  whfflre 
the  end  of  it  Is  merely  a  private  right."  The 
above  doctrine  has  never  been  departed  from 
in  this  state,  but  has  often  been  reiterated. 
If  this  mandamus  is  awarded,  this  court 
might  be  put  in  the  absurd  position  of  being 
required  to  sustain  an  Injunction  against  the 
nse  of  the  name  which  it  has  compelled  the 
Secretary  of  State,  by  mandamus,  to  aa- 
thorlze.  The  Secretary  of  State  will  not  be 
required,  by  mandamus  issuing  out  of  this 
court,  to  issue  a  certificate  of  incorporation 
when  it  Is  plainly  apparent  that  the  effect 
will  be  to  mislead  the  public  In  dealing  with 
such  corporation. 

The  writ  will  be  denied. 

Writ  denied. 

SCOTT,  C.  J.,  and  WILKIN  and  FARMER, 
33.  (dissenting).  When  parties  desiring  to 
organize  a  corporation  have  complied  with 
the  several  provisions  of  the  statute,  it  Is 
made  the  duty  of  the  Secretary  of  State  to 
Issue  to  them  a  certificate  of  incorporation. 
His  discretion  In  the  matter  only  extends  to 
the  determination  of  the  questions  whether 
or  not  those  making  the  application  have 
compiled  with  the  statutory  requirements, 
and  In  this  case,  the  proposed  corporation  l>e- 
Ing  not  for  pecuniary  profit  whether  there 
Is  an  existing  one  of  the  same  name.  Sec- 
tion 29,  c.  82,  Hurd's  Rev.  St  1905,  p.  502, 
provides  that  societies,  corporations,  and  as- 
sociations not  for  pecuniary  profit  may  be 
organized  by  three  or  more  citizens  of  the 
United  States  who  shall  desire  to  associate 
themselves  for  any  lawful  purpose  other  thao 
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for  iiecnnlary  profit,  by  their  making,  sign- 
ing, acknowledging,  and  filing  in  the  ot&ce 
of  the  Secretary  of  State  a  certificate  In  •writ- 
ing, in  wmch  shall  be  stated  the  name  or 
title  by  which  such  corporation  shall  be 
known  In  law,  the  particular  persons  and  ob- 
ject for  which  It  is  formed,  the  number  of 
trustees,  directors,  or  managers,  and  the 
names  of  the  trustees,  directors,  or  managers 
selected  for  the  first  year  of  its  existence. 
There  is  no  question  In  this  case  but  that 
the  relators  had  fully  complied  with  the  re- 
quirements of  this  section.  Section  30  then 
requires  the  Secretary  of  State  to  issue  a 
certificate  of  the  organization  of  the  proposed 
corporation,  making  a  part  thereof  all  pa- 
pers filed  In  his  office  in  and  about  the  organl- 
zation  thereof  and  duly  authenticated  under 
his  hand  and  the  seal  of  state,  which  shall 
be  recorded,  etc.,  and  upon  compliance  with 
the  foregoing  conditions  the  corporation  shall 
be  deemed  fully  organized,  "provided,  the 
Secretary  of  State  shall  not  Issue  a  certifi- 
cate of  organization  to  any  corporation,  so- 
ciety or  association,  under  the  name  of  any 
then  existing." 

It  will  thus  be  seen  that  the  only  limita- 
tion upon  the  power  and  duties  of  the  Secre- 
tary to  issue  the  certificate  Is  that  the  pro- 
posed corporation  shall  not  be  organized  un- 
der the  name  of  any  then  existing.  This 
proTlslon  Is  construed  In  the  foregoing  opin- 
ion as  authorizing  a  refnsal  to  issue  the 
certificate  If,  in  the  opinion  of  the  Secretary 
of  State,  the  name  is  not  the  same  but  "so 
similar"  as  to  be  liable  to  produce  confusion 
In  the  transactions  of  the  two  corporations, 
and  clothes  him  with  the  judicial  power  of 
deciding,  in  advance  of  the  organization, 
whether  or  not  snch  confusion  will  or  may 
arise.  His  duties  are  purely  ministerial,  and 
he  has  no  discretion  except  under  the  statute 
as  above  stated.  It  is  not  claimed  that  the 
two  names  here  in  question  are  the  same. 
The  words  common  to  both,  "National  Liber- 
ty," are  merely  descriptive  of  the  name 
"League"  and  "Legion,"  which  are  of  en- 
tirely different  meanings ;  "League"  being  de- 
fined "as  an  alliance  of  persons,"  and  "Leg- 
ion" as  "a  military  body  or  organization." 
A  court,  when  applied  to  for  a  peremptory 
V  rit  of  mandamus,  may,  no  doubt,  in  the  ex- 
ercise of  a  sound  judicial  discretion,  refuse 
the  writ,  even  though  on  the  face  of  the  peti- 
tion a  clear  right  thereto  Is  shown.  But  that 
is  because  of  its  judicial  powers,  whereas 
here  the  question  simply  is  whether  a  min- 
isterial officer  shall  be  required  to  perform  a 
plain  statutory  duty. 

We  think  the  foregoing  sections  of  the  stat- 
ute relating  to  the  organization  of  corpora- 
tions not  for  pecuniary  profit  have  been  con- 
fused with  section  2  of  chapter  32,  providing 
for  the  organization  of  corporations  "for  pe- 
cuniary profit."  Prior  to  the  amendment  ap- 
proved May  16, 1905,  that  section  was  similar 
in  its  provisions  to  section  30,  supra;  that  is, 
It  simply  provided  that  a  new  corporation 


should  not  be  organized  In  the  same  name 
as  that  of  one  already  in  existence.  By  the 
amendment  of  May  16th  It  was  provided  that 
"no  license  shall  be  Issued  to  two  companies 
having  the  same  or  a  similar  name."  It  Is 
fair  to  presme  that  the  Legislature  Intended 
by  the  added  words,  "or  a  similar  name," 
where  the  corporation  Is  for  pecuniary  profit 
to  vest  the  Secretary  of  State  with  the  dis- 
cretionary powers  which  he  attempted  to 
exercise  In  this  case  and  which  the  majority 
opinion  holds  he  may  exercise  on  application 
for  a  certificate  of  organization  not  for  pecun- 
iary profit  In  our  opinion  it  must  be  pre- 
sumed that,  if  the  Legislature  had  Intended 
to  limit  the  right  of  the  parties  to  organize' 
a  corporation  or  society  not ,  for  pecuniary 
profit  to  a  name  similar  to  one  already  in 
existence,  it  would  have  amended  section  30 
supra  at  the  same  time  that  it  amended  the 
foregoing  section  2.  There  is  reason  for  the 
distinction ;  one  corporate  being  for  the  trans- 
action of  business  relating  to  pecuniary  prof- 
its and  the  other  having  no  such  purpose. 
But  whether  that  Is  true  or  not,  we  are  un- 
able to  see  how  the  Secretary  of  State  can  be 
authorized  to  read  into  the  statute  a  quali- 
fication which  the  Legislature  has  seen  fli 
to  omit. 

(225   111.   4SS) 

CHICAGO,  P.  &  ST.  L.  RY.  CO.  v.  PE0PLB3 

ex  rel.  McCORMICK,  County  Collector. 
(Supreme  Court  of  Illinois.    Feb.  21.  1907.) 

1,  Taxation — Assessment— Rate. 

Ipe  total  valuation  of  all  property  in  the 
county,  incIadinK  railroads,  by  the  state  board 
of  equalization,  was  $13,419,915,  and  the  total 
valuation  by  the  board  of  review,  plus  railroad 
property,  as  oriKinally  valued  by  the  state 
board,  was  $13,773,948.  The  levy  for  the  year 
was  75  cents  on  $100.  and  the  amount  extended 
on  $13,419,915,  at  that  rate,  was  figured  at 
$100,976.96.  and  the  rate  required  to  produce 
snch  sum  on  the  valuation  by  the  board  of  re- 
view was  73  cents  on  $100.  Held,  that  a  tax 
levied  at  the  75.  cents  rate  on  the  board  of 
review's  valnatioh  was  excessive  and  Illegal. 

2.  Municipal  Cobporations— Taxis— Lbvt— 
Obdinances. 

Hurd's  Rev.  St.  1903,  c.  24,  I!  Ill,  requires 
that  the  city  council  shall  annually  ascertain 
the  total  amount  of  appropriations  for  ail  cor- 
IKjrate  purposes  legally  made,  and  to  be  collect- 
ed from  the  tax  levy  of  that  fiscal  year,  and  by 
ordinance  specifying  in  detail  the  purposes  for 
which  the  appropriations  are  made,  and  the 
sums  appropriated  for  each  purpose  respective- 
ly, levy  the  amount  so  ascertained,  etc.  A  city 
tax  ordinance  provided  that  there  should  be 
assessed.  levied,  and  collected,  $43,428.18.  to 
be  distributed  to  waterworks,  $9,700;  to  liEhts, 
$13,000;  to  police,  $11,000;  to  salaries.  $7,000; 
fire  department,  $9,000,  etc.,  throuKh  27  differ- 
ent items,  which,  added  together,  amounted  to 
the  total  amount  appropriated,  ani  then  con- 
tinued: "From  which  deduct  the  following: 
Road  and  bridfre  tax.  $1,600;  licenses  of  all 
kinds,  $30,100;  fines,  fees,  etc.,  $1,200;  weights 
and  measures,  $700 ;  rents,  $700 :  2  per  cent, 
insurance  account.  $1,200;  total  $35,500;  leav- 
ing the  net  amount  to  be  raised  by  general 
taxation  for  corporate  purposes,  not  including 
interest  on  corporate  Hebt,  $48,238.18."  Heli 
that,  the  amount  of  the  levy  for  a  given  purpose 
bemg   ascertainable    by    mathematical   calcula- 
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tion,  the  ordinance  wu  not  fatally  defective 
for  failure  to  set  oat  tlie  actoal  amount  of  the 
entire  Ictj  that  waa  to  be  devoted  to  the  variooa 
pnrposei  ipecified. 

Appeal  from  Madison  County  Court;  J. 
B.  Hlllskotter,  Judge. 

Application  by  the  people,  on  relation  of 
George  McCormick^  county  collector,  for  an 
order  for  the  sale  of  lands  for  dollnquent 
taxes  aaseesed  against  the  Chicago,  Peoria 
ft  St.  Louis  Railway  Company.  From  a 
Judgment  for  relator,  defendant  appeals. 
Reversed  in  part,  and  remanded. 

Wilson,  Warten  *  Child  (Terry  ft  Gueltig, 
of  counsel),  for  appellant.  W.  H.  Stead,  Atty. 
Oen.,  and  J.  F.  Oiilman.  State's  Atty.,  for 
appellee. 

CARTSB,  3.  The  county  court  of  Madi- 
son county.  OTermllng  the  objections  of  ap- 
pellant,  entered  Judgment  against  the  lands 
of  api)eUant  for  delinquent  county  and  Alton 
city  taxes  for  the  year  1905,  whereupon  said 
railway  company  prayed  an  appeal  to  this 
court 

Thfi  objection  is  urged  as  to  the  connl7  tax 
that  the  county  clerk  used  a  higher  rate  than 
beceasary  to  produce  the  amount  of  tax 
which  the  county  could  legally  collect  It 
appears  from  the  record  that  the  total  valua- 
tion of  all  property  in  the  county,  Including 
railroadti,  by  the  state  board  of  equalization, 
was  $13,419,916;  that  the  total  valuation  by 
the  board  of  review,  plus  railroad  property 
as  originally  valued  by  the  state  board,  was 
$13,773,948;  that  the  levy  of  taxes  for  190S 
was  75  cents  on  the  $100;  that  the  agiount 
extended  on  $18,419,915  at  that  rate  was 
figured  at  $100,97a96;  that  the  rate  requlr> 
ed  to  produce  the  latter  sum  on  $13,773,948 
is  about  73  cents  on  the  $100.  If  the  rate  of 
7B  cents  be  extended  against  appellant's 
valuation  of  $128,852,  it  will  give  $96&39, 
whereas  the  rate  of  73'/j«o  cents  gives 
$941JS2.  Appellant  claims  tliat  the  excess 
over  the  latter  figure  is  Illegal.  Cases  In- 
volving substantially  the  same  principles  of 
law  and  arising  upon  very  similar  facts  were 
recttitly  discussed  at  length  and  decided  by 
this  court  in  Cleveland.  Cincinnati,  Chicago 
&  St  Louis  Railway  Co.  v.  People,  223  IlL 
17,  79  N.  B.  17,  and  People  v.  Chicago  ft 
Eastern  Illinois  Railroad  Co.,  223  111.  300, 
79  N.  B.  22.  It  was  there  held  that  a  tax 
levied  according  to  the  higher  rate  was  an 
excessive  and  Illegal  levy.  Under  these  de- 
cisions, the  county  court  should  have  sus- 
tained the  objection  to  the  taxes  for  the 
amount  of  the  dllterence  between  $966.39 
levied  against  the  appellant  and  $&11.62,  the 
amount  that  should  have  been  levied;  that 
Is,  $24.87. 

It  is  contended  that  the  Alton  city  tax  is 
Illegal  because  the  levy  ordinance,  while  set- 
ting forth  in  detail  the  Items  of  appropria- 
tion, does  not  itemize  the  amount  levied. 
The  ordinance  provides  "that  there  shall  be 
levied,  and  collected  upon  and  from 


all  the  taxable  property,  •  •  *  $4S,42&- 
18,  to  be  used  for  the  following  purposes,  to 
wit:  Waterworks,  $8,700;  lights.  $13,000; 
police,  $11,000;  satorieik  $7,000;  fire  d^art 
ment  $9,000,"  and  so  oa  through  ^ome  27 
different  items,  which  added  make  the  total 
amount  appropriated  $78,978.19.  and  then 
continues:  "From  wtiich  deduct  the  follow- 
ing: Road  and  bridge  tax,  $l,fl0O;  Ucoises 
of  all  kinds,  $30,100;  fines,  fees,  etc  $1,200; 
weights  and  measures,  $700;  rents,  $700; 
2  per  cent  Insurance  account  $1,200;  total, 
$35,600;  leaving  the  net  amount  to  be  raised 
by  general  taxation  for  corxmrate  purposes, 
not  including  Interest  on  the  public  debt 
•     •    •     $43,428.18." 

The  provision  of  the  law  with  reference 
to  the  levying  of  city  taxes  (Hnrd's  Rev.  8t 
1905,  p.  311,  c.  24,  i  111),  reads:  "The  dty 
council  •  ♦  •  shall  annually  •••  as- 
certain the  total  amount  of  appropriations 
for  all  corporate  purposes  legally  made  and 
to  be  collected  from  the  tax  levy  of  that  fiscal 
year;  and,  by  an  ordinance  specifying  in  d^ 
tall  the  purposes  for  which  such  appropria- 
tions are  made  and  the  sum  or  amount  ap- 
propriated for  each  purpose  respectively, 
levy  the  amount  so  ascertained  upon  all  the 
property  subject  to  taxation  within  the  city 
or  village  as  the  same  Is  assessed  and  equal- 
ized for  state  and  county  purposes  for  the 
current  year,"  etc  It  Is  argued  that  it  can- 
not be  told  from  the  above  levy  ordinance, 
on  account  of  the  $35,500  to  be  raised  from 
other  sources,  and  therefore  not  included  in 
the  levy  ordinance^  in  Just  what  proportion 
the  amount  levied,  namely,  $43,428.18,  is  to 
be  devoted  for  the  various  purposes  specified 
in  the  appropriation  ordinance.  This  court 
held  In  Chicago,  Peoria  ft  St  Louis  Railway 
Co.  T.  People,  214  111.  471.  73  N.  B.  747, 
that  where  the  certificate  under  the  road  and 
bridge  law  fails  to  state  the  total  amount 
to  be  levied,  but  such  amount  can  be  ascer- 
tained by  computation  based  on  the  amount 
stated  therein,  the  rate  is  sufficiently  certain. 
We  also  held  in  Spring  Valley  Coal  Co.  v. 
People,  157  111.  543,  41  N.  B.  874.  and  Chi- 
cago ft  Eastern  Illinois  Railroad  Co.  ▼.  Peo- 
ple, 218  111.  463,  75  N.  B.  1021,  that  the  fail- 
ure of  the  tax  levy  ordinance  to  specify  in 
detail  the  objects  and  purposes  for  which 
the  tax  was  levied  is  not  fatal,  where  such 
tax  levy  ordinance  refers  to  the  appropria- 
tion ordinance,  which  contains  such  Informa- 
tion in  detail;  that  such  omission  In  the  tax 
levy  ordinance  itself  may  be  regarded  as  an 
error  or  Informality  which  does  not  affect 
the  substantial  justice  of  the  tax  itself,  and 
therefore  is  cured  by  section  191  of  the 
revenue  law  (Hurd's  Rev.  St  1906,  p.  1674, 
c.  120).  See,  also,  Otis  v.  People,  196  HI. 
642,  63  N.  B.  1053,  and  Parish  v.  People,  203 
IlL  374,  67  N.  B.  1091. 

Although  we  consider  It  better  practice  to 
Include  an  Itemized  list  In  the  tax  levy  or- 
dinance, stating  the  actual  amount  for  eack 
purpose  for  which  the  levy  is  made^  as  wdl 
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as  an  Itemized  list  of  the  appropriations,  we 
66  not  consider  tliat  the  absence  of  tbe  for- 
mer list  will  Invalidate  the  ordinance  here  In 
question,  as  the  amount  levied  for  each  pur- 
pose may  be  easily  found  by  a  simple  mathe- 
matical computation.  The  amount  of  levy 
for  a  given  purpose,  say  for  the  waterworks, 
will  bear  the  same  proportion  to  the  amount 
appropriated  for  waterworks  as  the  whole 
amount  levied  does  to  the  whole  amount  ap- 
propriated, and  the  same  would  be  true  of 
every  item  on  the  list  of  appropriations.  In 
People  V.  Peoria.  Decatur  &  Evansvllle  Bail- 
road  Co.,  116  111.  410,  6  N.  B.  459,  cited  by 
appellant,  the  facts  on  the  question  there 
at  Issue  were  very  different  from  those  In  the 
present  case.  In  that  case  it  was  impossible 
to  ascertain  from  the  tax  levy  ordinance  the 
specific  amounts  to  be  levied  for  each  purpose. 
In  this  case  that  can  be  done.  The  chief 
purpose  of  the  statutory  provision  requir- 
ing the  purposes  to  be  specified  in  detail  is 
to  apprise  the  taxpayers  and  ail  others  In- 
terested as  to  what  the  •public  funds  are  to 
be  used  for,  and  the  ordinance  now  under 
dlscnsslon  performs  this  function  with  rea- 
sonable certainty,  or  at  least  makes  the  ob- 
jects for  which  the  money  was  to  be  spent 
readily  ascertainable  from  the  figures  given 
In  the  ordinance  Itself.  We  do  not  see  how 
any  one  examining  the  tax  levy  ordinance  In 
this  case  with  any  degree  of  care  could  be 
misled  as  to  the  actual  amount  that  It  was  In- 
tended to  levy  for  each  purpose  mentioned 
therein.  The  county  court  properly  overruled 
the  objections  as  to  the  city  tax. 

The  judgment  of  the  county  court  as  to 
Alton  city  tax  Is  therefore  affirmed,  and  the 
jndgment  of  the  county  court  as  to  the  county 
tax  here  in  question  Is  reversed,  and  the 
cause  remanded^  with  directions  to  enter  an 
order  in  accordance  with  the  views  herein 
expressed. 

Beversed  in  part,  and  remanded. 
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(Supreme  Court  of  Illinois.    Feb.  21,  1007.) 

1.  ApfeaXi— RxcoBn— Pbxsxbvatior    or   Evi- 

DKNCS. 

A  party,  in  order  to  maintain  a  decree  in 
chancery  granting  ber  bill  to  clear  her  title  to 
certain  pieces  of  land  from  the  cloud  of  two  tax 
deeds  i»ned  to  defendant,  must  preserve  the 
evidence  npon  which  it  is  based,  in  the  record, 
or  the  decree  mast  find  the  specific  fact  proved, 
and,  if  the  evidence  is  not  so  preserved,  the 
decree  will  be  reversed  on  appeal. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  SS  2288.  2294.] 

2.  SAHK— PaESUVFTIOR  AB  TO  Pboof. 

Where  a  party  obtains  a  favorable  decree 
in  chancery  there  is  no  presumption  that  evi- 
iience  sufficient  to  sustain  the  decree,  not  ap- 
pearing in  the  record,  waa  beard. 

Appeal  from  Superior  Court,  Cook  County; 
W.  M.  McEwen,  Judge. 

BUI  to  clear  title  by  Mary  L.  Allen  against 
A.  A.  Tlmkfc    From  a  decree  in  favor  of  com- 


plainant, defendant  appeals.    Reversed  and 
remanded. 

Julius  J.  Timke  (John  B.  0'(}onnor,  of 
counsel),  for  appellant.  B.  J.  Whitehead,  for 
appellee. 

GARTER,  J.  A  decree  in  Chancery  was 
entered  in  the  superior  court  of  (yook  county 
June  29,  1906,  In  favor  of  appellee,  granting 
the  prayer  of  her  bill  to  clear  her  title  to  cer- 
tain pieces  of  land  In  said  county  from  the 
cloud  of  two  tax  deeds  issued  to  appellant 
The  case  is  now  brought  here  for  review. 

As  near  as  can  be^gathered  from  the  rec- 
ord the  two  tax  deeds  were  set  aside  for  the 
reason  that  the  affidavit  upon  which  they 
were  Issued  did  not  fulfill  the  statutory  re- 
quirements. Except  from  the  averments  of 
the  bill  It  does  not  appear  In  what  respects 
the  affidavit  was  defective.  The  only  findings 
of  the  decree  in  this  regard  are  as  follows: 
"That  A.  A.  Timke  •  •  •  filed  In  the  of- 
fice of  the  county  clerk  •  •  •  a  certain 
affidavit  with  the  said  certificate  of  sale  and 
other  exhibits  thereto  attached ;  •  •  .  * 
that  the  said  affidavit  is  the  only  affidavit  fil- 
ed with  the  said  county  clerk  on  which  said 
tax  deeds  were  issued,  as  aforesaid ;  that  the 
said  affidavit  is  not  sufficient  to  authorize  the 
said  county  clerk  to  issue  said  deeds  and  Is 
not  In  compliance  with  the  statute  in  such 
case  made  and  provided."  These  are  but 
legal  conclusions  from  the  testimony  presum- 
ably presented  at  the  hearing  and  will  not 
take  the  place  of  findings  of  fact.  Village  of 
Harlem  v.  Suburban  Railroad  Co.,  202  111. 
301,  66  N.  El  1050.  The  record  does  not  show 
the  evidence  offered  before  the  chancellor  and 
the  specific  facts  upon  which  the  conclusions 
were  based  do  not  appear,  either  In  a  cer- 
tificate of  the  evidence  or  as  findings  in  the 
decree.  Had  the  decree  pointed  out  the  spe- 
cific defect  in  the  affidavit,  or  had  a  copy  of 
the  affidavit  been  embodied  In  a  certificate 
of  the  evidence,  then  it  might  have  been  seen 
whether  the  ruling  of  the  court  was  correct 
on  that  question.  Marvin  r.  Ctolllns,  98  111. 
610. 

In  chancery  cases  the  practice  Is  well  set- 
tled In  this  state  that  it  Is  Incumbent  upon 
the  party  seeking  to  sustain  a  decree  In  his 
favor  to  preserve  the  evidence  upon  which  it 
Is  based  In  the  record,  In  some  proper  form, 
or  the  decree  must  find  the  specific  facts  that 
were  proven  on  the  hearing.  It  is  not  the 
duty  of  the  party  against  whom  the  decree  Is 
rendered  thus  to  preserve  the  evidence.  "No 
presumption  will  be  entertained  that  evidence 
sufficient  to  sustain  the  decree,  not  appearing 
In  the  record,  was  heard,  and.  If  the  evi- 
dence Is  not  thus  properly  preserved,  the  de- 
cree will  be  reversed  upon  appeal."  Berg  v. 
Berg,  223  111.  209,  79  N.  E  18;  Jackson  v. 
Sa(Hcett,  146  111.  646,  85  N.  E.  234. 

The  decree  of  the  court  below  is  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings. 

Reversed  and  remanded. 
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<223  111.  470) 

PEOPLE  ex   rel.   HEALT.   State's  Attorney, 

et  al.  V.  CLEliN  STREET  CO.  et  al. 

(Supreme  Court  of  IlUnois.    Feb.  21,  1907.) 

1.  Municipal  Cobpobaiions— Governmental 
Powers  and  FuNcriONa— Delegation  of 
Authority. 

Hurd's  Rev,  St.  1905.  c.  24,  <i  62.  authorizes 
city  authorities  to  provide  for  the  cleansing  of 
streets  and  to  regulate  the  use  of  sidewalks 
and  the  depositing  of  offensive  mtitter  in  the 
streets.  Held,  that  the  statute  conferred  au- 
thority on  the  legislative  branch  of  the  city 
government,  and  an  ordinance  authorizing  three 
city  officials  to  take  such  steps  as  they  might 
deem  effective  to  prevent  the  casting  of  waste 
paper  and  other  litter  on  the  streets,  in  viola- 
tion of  existing  ordinan'^es.  and  to  contract  for 
a  term  not  to  exceed  15  years  for  the  purpose 
of  accomplishing  such  object,  was  void  as  an 
unauthorized  delegation  of  power. 

2.  Constitutional  Law  —  Privileges  amd 
Immunities — Contraci  of  City. 

Hurd's  Rev.  St.  1905.  c.  24,  §  02.  authorizes 
city  authorities  to  provide  for  the  cleansing  of 
streets  and  to  regulate  the  use  of  sidewalks  and 
the  depositing  of  offensive  matter  in  the  streets. 
A  city,  pursuant  to  ordinance,  contracted  with 
an  individual  to  furnish  boxes  for  the  collection 
of  refuse  paper,  etc..  and  dispose  of  the  con- 
tents, he  to  have  full  control  over  the  outside 
surfaces  of  the  boxes  with  the  right  to  rent  such 
surfaces  for  advertising  purposes,  and  to  ac- 
count to  the  city  for  a  certa!li  portion  of  the 
amount  received.  Held,  that  the  ordinance  and 
contract  were  void,  as  an  attempt  to  turn  over 
portions  of  the  streets  for  the  exclusive  benefit 
of  an  Individual,  under  Const,  art.  4,  {  22,  pro- 
hibiting special  legislation  granting  to  any  in- 
dividual any  special  or  exclusive  privilege,  im- 
munity, or  franchise. 

Appeal  from  Circuit  Court,  Cook  County; 
Thomas  O.  WIndes,  Judge. 

Suit  by  the  people,  on^e  relation  of  John 
J.  Healy,  as  state's  attorney,  and  by  John 
J.  Healy,  on  the  relation  of  Ralph  Clarkson, 
against  the  Clean  Street  Company,  the  city  of 
Chicago,  and  another.  From  a  decree  dis- 
missing the  bill,  complainants  appeal.  Re- 
versed and  remanded. 

This  Is  a  bill  filed  in  the  circuit  court  of 
Cook  cpunty  by  the  people,  upon  relation 
of  John  J.  Healy,  state's  attorney,  and  John 
J.  Healy.  state's  attorney,  upon  the  relation 
of  Kalpb  Clarkson,  against  the  Clean  Street 
Company  (a  corporation),  the  city  of  Chicago, 
and  George  H.  Jenney.  The  bill  alleges.  In 
substance,  the  following  facts:  On  Novem- 
ber 22, 1897,  the  city  council  of  Chicago  pass- 
ed an  ordinance  purporting  to  authorize  the 
mayor,  uie  chairman  of  the  finance  committee, 
and  the  commissioner  of  public  works  to  take 
such  steps  as  they  might  deem  effective  to 
prevent  the  casting  or  leaving  upon  the  streets 
and  public  places  of  the  city  of  waste  paper 
and  other  litter,  In  violation  of  the  ordinances 
of  the  city.  It  authorized  these  officials  to 
cause  to  be  erected  and  maintained  at  con- 
venient and  suitable  places  upon  said  streets, 
alleys,  and  public  places,  suitable  boxes  for 
the  collection  and  temporary  depositing  of 
audi  waste  paper  and  other  articles  of  lit- 
ter. It  further  provided  that  no  contract 
for  a  period  longer  than  15  years  should  be 
entered  into,  and  that  no  action  should  be  tak- 


en by  which  expense  or  liability  to  pay  on  the 
part  of  the  city,  in  and  for  the  erectfon  jot 
maintenance  of  any  such  boxes  or  receptacles, 
should  be  Incurred.  An  advertisement  was 
Inserted  in  the  oflScial  newspaper  of  the  city 
calling  for  proposals  for  the  collecting  and 
removing  of  waste  paper  and  litter  from  the 
streets.  The  advertisement  was  published 
only  five  times,  whereas  the  ordinances  per- 
taining to  powers  in  reference  to  contract- 
ing require  a  publication  for  10  consecutive 
days,  except  in  cases  where  the  expense  for 
the  public  Improvement  does  not  exceed  the 
sum  of  $500,  and  except  that  a  contract 
might  be  entered  Into  by  a  vote  of  two-thirds 
of  all  the  aldermen  elected  without  advertis- 
ing for  bids.  The  ordinance  was  passed  by 
more  than  a  two-thirds  vote  of  the  councIL 
Thereafter  bids  were  received.  Including  one 
from  George  H.  Jenney.  Upon  the  same  day 
the  bids  were  made,  by  arrangements  be- 
tween Jenney  and  the  commissioner  of  pub- 
lic works,  the  bid  of  Jenney,  without  any  re- 
advertising,  was  modified  as  to  the  compen- 
sation to  be  paid  the  city  and  the  length  of 
time  for  which  the  contract  was  to  run.  Aft- 
er such  modification  the  bid  was  accepted, 
and  on  the  27th  day  of  May,  1898,  a  contract 
was  entered  into  between  Jenney  and  the 
city — ^the  city  being  represented  in  said  con- 
tract by  its  mayor,  the  chairman  of  the  fi- 
nance committee,  and  the  commissioner  of 
public  works— In  and  by  which  contract  it 
was  provided  that  Jenney  be  given,  for  a 
period  of  10  years,  the  privilege  of  placing 
upon  the  highways  of  the  city,  at  street  Inter- 
sections and  at  other  convenient  and  suitable 
places,  not  less  tban  4,000  boxes,  to  be  and 
remain  his  exclusive  property  during  the 
period,  and  to  be  In  size  not  less  than  3  feet 
6  Inches  long,  20  Inches  wide,  and  15  Inches 
deep,  and.  If  Jenney  wished  to  have  said 
boxes  or  receptacles  In  excess  of  said  size, 
the  approval  of  the  commissioner  of  public 
works  should  first  be  obtained.  Jenney  and 
his  assigns  were  further  given  the  sole  and 
exclusive  right  to  utilize  and  employ  for  ad- 
vertising purposes  any  space  upon  the  boxes, 
except  such  space  on  each  of  them  as  was 
used  for  the  number  of  the  box  and  the  sign, 
"City  Waste  Box,"  and  were  authorized  and 
given  the  exclusive  right,  during  the  life  of 
the  agreement,  to  contract  for,  and  publish, 
advertising  upon  the  boxes,  and  to  collect  the 
proceeds  of  such  advertising,  except  so  rnadi 
thereof  as  was  to  be  paid  to  the  city  under 
the  contract  In  consideration  of  these  privi- 
leges Jenney  agreed,  during  the  continuation 
of  the  contract,  to  allow  waste  paper  and 
other  litter  to  be  placed  in  the  boxes  and  to 
remove  the  same  therefrom  without  cost  to 
the  city,  and  to  pay  to  the  city,  during  said 
period,  a  portion  of  the  money  collected  by 
him  from  his  patrons  for  the  privilege  of 
having  their  advertisements  placed  u^n  his 
boxes.  In  cases  where  the  boxes  were  erect- 
ed outside  of  the  principal  business  portion 
of  the  city  it  was  provided  that  the  places 
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on  said  hightrays  where  the  boxes  were  to 
be  erected  should  be  convenient  and  suitable 
and  approved  by  the  commissioner  of  public 
works. 

Permission  to  assign  the  contract  to  the 
Clean  Street  Company,  a  corporation,  was 
given  by  the  mayor,  commissioner  of  public 
worka  and  chairman  of  the  finance  commit- 
tee, and  the  assignment  was  thereafter  made. 
Acting  under  the  contract,  about  1,000  metal 
boxes,  50  Inches  high,  20  Inches  wide,  and 
28  inches  de^,  were  placed  upon  various 
streets  of  the  city.  It  Is  claimed  that  the 
size  of  the  boxes  so  placed  was  approved  by 
the  commissioner  of  public  worka  All  of 
these  boxes  have  remained  upon  the  side- 
walks ever  since  they  were  so  erected.  The 
outer  surfaces  of  each  and  all  of  them,  ezc^t 
the  space  used  on  each  for  the  number  of  the 
box  and  for  the  sign,  "City  Waste  Box,"  have 
been  used  continually  for  the  purpose  of  ad- 
vertising the  private  business  of  individuals 
and  corporations,  and  Jenney  and  the  Clean 
Street  Company  have  at  all  times  sold  or 
rented,  and  still  continue  to  sell  or  rent,  space 
upon  the  outer  surface  of  the  boxes  to  such 
corporations  and  persons  as  wish  to  purchase 
or  rent  the  same.  It  Is  also  the  intention  and 
design  of  Jenney  and  the  Clean  Street  Com- 
pany to  further  Increase  the  number  of  the 
boxes,  and  to  place  additional  boxes  at  other 
points  on  the  sidewalks,  as  rapidly  as  the 
same  can  be  made  profitable  to  them  by  using 
the  outer  surfaces  thereof  for  similar  advertis- 
ing of  private  business.  On  March  25,  1001, 
the  city  council  adopted  a  resolution  purport- 
ing to  modify  the  former  c(Mitract  so  as  to 
give  the  mayor  the  discretion  to  allow  the 
holders  of  said  contract  to  place  printed,  en- 
graved, lithographed  or  stamped  paper  and 
advertising  signs  on  said  boxes,  In  lieu  of  the 
provision  in  the  original  contract. 

It  is  farther  alleged  in  the  bill  that  said 
boxes  are  an  obstruction  to  the  free  use  of 
the  sidewalks  and  streets,  and  an  encroach- 
ment thereon;  that  it  is  unlawful  for  the 
city,  directly  or  indirectly,  to  engage  in  the 
boslaess  of  advertising,  or  to  pass  any  ordi- 
nance or  to  make  any  contract  allowing  the 
use  of  Its  streets  or  sidewalks,  or  any  struc- 
ture or  thing  therein,  to  be  used  for  the 
business  of  advertising;  that  it  is  unlawful 
for  the  city  to  delegate  a  part  of  Its  duty 
to  clean  its  streets  and  to  pay  for  said  serv- 
ices by  allowing  private  individuals  to  en- 
croach upon  the  public  highways  for  the  pur- 
pose of  placing  advertisements  thereon  for 
private  profit;  that  said  ordinance  and  said 
contract  are  null  and  void ;  that  said  boxes 
are  public  nuisances  and  interfere  with  the 
free  use  and  travel  upon  said  streets;  that 
said  ordinance  and  said  memorandum  of 
contract  and  the  resolution  of  the  city  council 
are  tn  conflict  with  section  22  of  article  4 
of  the  Constitution  of  the  state  of  Illinois, 
which  prohibits  special  legislation  granting 
to  any  cori)oration,  association,  or  individual 
any  special  or  exclusive  privilege.  Immunity, 


or  franchise  whatever;  that  the  allowing 
and  permitting  of  said  advertisements  have 
caused,  and  will  cause,  great  and  Irreparable 
damage  to  the  city,  and,  if  recognized  as  a 
lawful  use  of  said  streets,  will  be  a  precedent 
dangerous. to  the  Interests  and  welfare  of  the 
public.  The  prayer  was  that  the  contract 
be  declared  void,  and  that  the  boxes  be  de- 
clared a  nuisance  and  purpresture,  and  op 
dered  removed  from  the  streets. 

The  answer  of  Jenney  and  the  Clean  Street 
Company  alleges  an  expenditure  of  more  than 
110,000  for  the  manufacture  of  1,000  metal 
boxes,  and  that  said  boxes  were  placed  upon 
certain  street  comers  of  the  city  after  receiv- 
ing the  approval  of  the  commissioner  of  public 
works ;  that,  in  addition  to  said  sum,  Jenney 
and  the  Clean  Street  Company  have  expend- 
ed over  $40,000  for  the  purpose  of  gathering 
from  said  receptacles  and  disposing  of  the 
waste  paper,  litter,  and  refuse  placed  therein, 
and  have  also  paid  to  the  ci^  the  sum  of 
$15,000  as  compensation,  under  the  terms  of 
said  contract ;  that  said  boxes  and  receptacles 
have  been  of  great  assistance  in  keeping  off 
of  the  public  highways  the  waste  paper  and 
refuse  of  various  kinds,  which  Is  unsightly, 
unclean  in  character,  and  a  detriment  and 
danger  to  the  health  and  comfort  of  the  citi- 
zens; that  prior  to  the  making  of  said 
contract  officials  of  the  city,  co-operating  with 
citizens,  attempted  to  provide  receptacles  for 
waste  paper  and  refuse  In  order  to  promote 
the  cleanliness  and  health  of  the  inhabitants ; 
that  an  attempt  was  made  by  private  sub- 
scription to  secure  the  collection  of  such 
waste  paper  and  refuse  and  subsequent  re- 
moval and  disposition  thereof;  that  the  pri- 
vate citizens  and  associations  finally  neglected 
and  failed  to  provide  means  for  collecting, 
depositing,  and  removing  said  waste  paper 
and  refuse,  wherefore  the  said  boxes  became 
filled  with  noisome  and  offensive  refuse, 
thereby  endangering  the  health  of  the  inhab- 
itants of  the  city;  that  by  numerous  ordi- 
nances the  city  had  provided  that  no  person 
should  throw  refuse  or  waste  paper  upon  the 
streets,  but  said  city  provided  no  receptacles 
in  which  to  place  such  waste  paper  and  ref- 
use; that  it  was  the  common  practice  of 
the  citizens  to  throw  waste  paper  and  refuse 
upon  the  streets  and  sidewalks ;  that  the  box- 
es provided  by  the  civic  federation  and  in- 
dividuals Interested  therein  were  impracti- 
cable as  such  receptacles,  and  that  during 
several  years  the  authorities  had  been  casting 
about  to  find  some  means  whereby  the  city 
could  be  rid  of  the  nuisance  thus  created; 
that  the  ordinance,  advertisement,  and  con- 
tract in  question  were  the  results  of  the 
efforts  in  this  direction ;  that  the  respondents 
had  taken  from  said  boxes  by  them  so  placed 
upon  the  streets  all  sorts  of  refuse,  to  the 
amount  of  five  or  six  tons  per  day;  that  the 
advertisements  placed  upon  the  said  boxes 
were  neat  artistic,  and  appropriate ;  that  said 
receptacles  or  boxes  are  the  best  means  yet 
found  or  tried  to  keep  city  streets  clean  and 
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free  from  sncb  refuse  matter ;  that  said  type 
of  boxes  baa  met  with  general  approval  In 
the  city  of  Chicago  and  various  other  dtlea 
of  the  United  States;  that  improvement  a»- 
Boclatlond,  teachers  In  public  schools,  and 
persons  controlling  public  and  quasi  public 
Institutions  have  on  numerous  occasions  re- 
quested the  commissioner  of  public  works  to 
procure  Jenney  and  the  Clean  Street  Compa- 
ny to  place  boxes  at  particular  locations  on 
particular  street  comers  which  were  without 
and  beyond  the  general  territory  contemplat- 
ed by  said  ordinance,  for  the  purpose  of  per- 
mitting said  associations  and  individuals  to 
place  therein  the  waste  paper  and  refuse 
gathered  by  said  associations.  The  respond- 
ents deny  that  said  ordinance  and  contract 
are  null  and  void,  and  that  said  boxes  are 
nuisances.  They  allege  that  the  contract  and 
ordinance  clearly  fall  within  the  police  power 
of  the  city  for  the  preservation  of  the  health 
and  comfort  of  the  citizens  thereof;  deny 
that  said  ordinance  and  contract  are  in  con- 
flict with  section  22  of  article  4  of  the  Con- 
stitution of  the  state  of  Illinois;  and  allege 
that  the  allowing  of  such  boxes  does  not  low- 
er the  standard  of  the  city  or  produce  a 
distinct  injury  to  the  citizens  thereof.  The 
answer  of  the  city  contains  substantially 
the  same  allegations  as  that  of  the  other  re- 
spondents. A.  stipulation  of  facts  was  enter- 
ed Into  between  counsel  for  the  respective 
parties,  which  is  embodied  substantially  In 
the  pleadings  as  above  stated. 

Upon  a  hearing  the  bill  was  dismissed 
for  want  of  equity.  To  reverse  that  decree 
this  appeal  has  been  prosecuted. 

John  J.  Healy,  State's  Atty.  (West,  Eck- 
hart  ft  Taylor,  of  counsel),  for  appellants. 
James  Hamilton  Lewis,  Corp.  Counsel,  and 
Winston,  Payne  ft  Strawn  (John  Barton 
Payne,  Maday  Hoyne,  and  M.  F.  Sullivan, 
of  counsel),  for  appellees. 

WILKIN.  J.  (after  stating  the  facts).  The 
first  question  for  our  determination  is  tbe 
validity  of  tbe  ordinance  which  is  the  basis 
of  tbe  contract  entered  into  between  the  city 
and  Jenney.  It  is  claimed  by  appellants  that 
it  is  void  because  it  seeks  to  delegate  to  the 
mayor,  chairman  of  the  finance  committee, 
and  commissioner  of  public  works,  discre- 
tionary power  -wblcb  is  vested  solely  In  the 
city  council. 

Section  62  of  the  city  and  village  act 
(Hurd's  Rev.  St  1905,  c.  24)  authorizes  city 
authorities  to  lay  out,  establish,  open,  alter, 
widen,  extend,  grade,  pave,  or  otherwise  Im- 
prove streets,  alleys,  avenues,  sidewalks, 
wharves,  parks,  and  public  grounds  and  va- 
cate the  same;  to  plant  trees  upon  the  same; 
to  prevent  and  remove  encroachments  or  ob- 
structions upon  the  same;  to  provide  for  the 
cleansing  of  tbe  same;  to  regulate  the  use 
of  sidewalks  and  all  structures  thereunder, 
and  to  require  the  owner  or  occupant  of  any 
premises  to  keep  the  sidewalks  In  front  of  or 
along  tbe  same  free  from  snow  and  other  ob- 


structions; to  regulate  and  prevent  the 
throwing  or  depositing  of  ashes  or  garbage, 
or  any  ofTensive  matter  In,  and  to  prevent  In- 
jury to,  any  street,  avenue,  alley,  or  public 
ground.  It  will  be  seen  that  tbe  control 
over  the  streets  and  alleys  of  a  city  or  vil- 
lage, under  this  statute,  is  very  broad,  and 
absolute  power  over  them  is  vested  in  the 
municipality.  But  tbe  authority  is  not  vest- 
ed in  the  mayor,  chairman  of  the  committee 
on  finance,  or  commissioner  of  public  works, 
but  is  conferred  upon  tbe  legislative  branch 
of  the  city  government  In  other  words.  It 
Is  vested  in  the  city  council,  and  can  only  be 
exercised  by  it  through  ordinances  duly  pass- 
ed. The  ordinances  may,  of  course,  be  en- 
forced or  carried  into  effect  after  they  an> 
so  passed  by  the  mayor  or  other  oflScIals 
designated  for  that  purpose.  It  Is  a  well- 
known  rule  of  law  that  the  city  council  can- 
not delegate  to  any  of  Its  officers  discretion- 
ary authority  which  Is  vested  by  statute  or 
charter  in  it  In  the  American  ft  English 
Encyclopedia  of  Law,  vol.  20  (2d  Ed.)  p.  1217, 
the  rule  Is  announced  as  follows:  "The  gov- 
erning body  of  a  municipal  corporation  is 
not  at  liberty  to  delegate  to  a  committee,  or 
an  officer  or  agent  governmental,  legisla- 
tive, or  discretionary  functions  confided  to 
it  by  the  Legislature  of  the  state,  in  the  ab- 
sence of  express  authority  for  such  delega- 
tion." To  the  same '  effect  see  Gooley's 
Const  Lim.  (5th  Ed.)  p.  249,  and  DIUon  on 
Mun.  Corp.  (3d  Ed.)  {S  S6.  97. 

The  question  has  been  t>efore  this  court 
.on  many  occasions  and  uniformly  decided  in 
conformity  with  the  rule  above  stated.  In 
the  early  case  of  City  of  East  St  Louis  v. 
Wehrung,  50  111.  28,  the  charter  of  the  city 
of  East  St  Louis  conferred  upon  the  city 
council  power  to  regulate  the  selling  of  spir- 
ituous liquor.  Tbe  council  passed  an  ordi- 
nance prohibiting  the  sale  of  spirituous  liq- 
uor, under  penalty,  without  a  license,  and 
tbe  city  treasurer  was  authorised  to  grant 
the  license,  to  fix  the  amount  to  be  paid 
therefor,  and,  with  tbe  concurrence  of  the 
mayor,  to  reject  any  application  for  the 
same,  and  in  the  decision  of  the  case  on  this 
point  we  said  (page  31  of  50  111.):  "The  ordi- 
nance under  which  this  proceeding  was  In- 
stituted delegates  to  the  treasurer  of  the 
city  the  power  to  determine  the  amount  that 
each  applicant  for  a  license  shall  pay,  not  less 
than  $50  for  six  months.  As  a  general  rule, 
where  power  Is  conferred  upon  a  municipal 
corporation  to  regulate  any  calling  or  busi- 
ness, they  are  powerless  to  delegate  a  dis- 
cretionary authority  to  others  or  to  an  in- 
dividual. In  creating  such  bodies  it  is  de- 
signed to  aid  the  government  in  the  preserva- 
tion of  good  order,  and  to  protect  more  ef- 
fectually persons  In  the  particular  communi- 
ty from  Injuries  and  annoyances  that  cannot 
be  so  readily  guarded  against  by  the  general 
laws  of  the  state.  And  in  conferring  the 
power  upon  the  corporate  body  It  Is  with  tbe 
intention  that  it  shall  be  exercised  by  the 
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body  created  and  In  the  mode  prescribed,  and 
any  departure  from  such  authority  or  any 
attempt  by  the  body  to  transfer  their  pow- 
ers to  others  Is  unwarranted.  •  •  •  If 
the  treasurer  may,  under  this  ordinance,  re- 
fuse licenses  with  the  concurrence  of  the 
mayor,  then  they,  and  not  the  city  council, 
would  regulate  or  suppress  dramshops;  and 
if  the  treasurer  may.  In  bis  discretion,  fix 
the  sum  to  be  paid,  then  he,  and  not  the 
city  council,  would  discharge  the  duty."  To 
the  same  effect,  see  city  of  CSileago  t.  Strat- 
ton.  162  111.  494,  44  N.  E.  853,  35  L.  B.  A. 
84.  53  Am.  St.  Rep.  825;  People  t.  McWethy, 
177  111.  834,  52  N.  B.  479;  Llndblad  t.  Board 
of  Education,  221  111.  261,  77  N.  E.  450; 
Wilder  T.  Aurora  Electric  Traction  Co.,  216 
in.  493.  75  N.  B.  194. 

This  ordinance  authorized  the  three  dity 
officials  therein  named,  or  a  majority  of 
tbem,  to  talce  such  steps  as  they  might  deem 
effective  to  prevent  the  casting  of  waste  pa- 
per and  other  litter  upon  the  streets,  la  vio- 
lation of  the  existing  ordinances  of  the  city, 
and  to  take  such  action  as  they  might  deem 
proi>er  for  the  erection  upon  the  streets  of 
suitable  boxes  for  the  collection  of  such  lit- 
ter, and  to  provide  for  the  deaning  of  and 
keeping  clean  such  boxes,  and  to  enter  Into 
any  contract,  for  a  term  not  to  exceed  16 
years,  for  the  purpose  of  accomplishing  said 
object.  An  ordinance  could  not  well  be 
drawn  giving  greater  power  and  authority 
to  a  set  of  officials  than  was  done  by  this 
one.  By  its  terms  the  officials  were  not  even 
given  general  directions  as  to  the  manner 
In  which  they  were  to  exercise  the  power  con- 
ferred upon  them.  The  only  limitations  were 
that  the  contract  was  not  to  be  for  a  longer 
period  than  15  years,  and  that  the  city  was 
not  to  be  made  liable  to  pay  for  the  erection 
or  maintenance  of  the  boxes.  Outside  of 
these  limitations  the  officials  were  authoriz- 
ed to  place  obstructions  in  the  street  at  any 
places  they  might  see  fit,  of  any  size,  or  any 
character.  It  cannot  be  seriously  contended 
that  this  was  not  a  governmental  and  legisla- 
tive function  delegated  to  the  city  council 
by  virtue  of  section  62,  supra,  and  such  pow- 
er as  the  city  council  was  only  authorized  to 
exercise  by  virtue  of  an  ordinance  properly 
passed,  providing  for  at  least  the  general 
conditions  under  which  the  work  should  be 
done.  The  city  council  had  control  over  Its 
streets  and  alleys,  with  full  power  to  keep 
them  clean.  But  that  power  and  duty  could 
not  be  delegated  to  others.  The  defense, 
therefore,  that  the  method  adopted  by  the 
city  of  Chicago  for  disposing  of  the  waste 
paper  and  other  rubbish  accumulating  upon 
its  streets  was  the  most  practicable  and  ef- 
fective means  of  so  doing,  and  all  of  the 
argument  based  on  that  defense  cannot 
avail  against  the  express  provisions  of  the 
statute  and  the  firmly  established  rule  above 
set  forth,  and,  however  potent  it  might  be 
If  addressed  to  the  Iiegislature,  can  have 
no  controlling  influence  upon  our  decision. 


The  ordinance  was  void,  and  the  trial  court 
should  have  so  held.  We  find  nothing  in  the 
case  of  Savage  v.  City  of  Salem,  23  Or.  381, 
81  Pac.  832,  24  L.  R.  A.  787,  37  Am.  St  Rep. 
688,  to  which  our  attention  has  been  called 
since  the  submission,  which  militates  against 
this  conclusion. 

The  contract  entered  into  with  Jenney  was 
to  run  for  a  term  of  10  years,  unless  sooner 
terminated,  and  it  rested  upon  the  said  ordi- 
nance. It  (the  contract)  provided  that  he 
should  have  full  control  and  authority  over 
the  outside  surface  of  the  boxes,  and  might 
rent  or  sell  it  for  advertising  purposes  to  any 
one  he  saw  fit ;  the  only  limitation  upon  that 
right  being  that  no  advertisement  should  ap- 
pear upon  the  boxes  which  was  of  an  Im- 
moral  or  disreputable  character.  He  was  per- 
mitted to  charge  for  such  advertisements  such 
prices  as  he  might  see  fit,  but  was  to  ac- 
count to  the  city  for  a  certain  portion  of  the 
amount  received.  By  this  contract  he  was 
authorized  to  use  the  streets  and  pnbllc  pla- 
ces of  the  city  for  the  purpose  of  advertising 
the  private  business  of  any  person  or  cor- 
poration, and  have  exclusive  control  over  the 
same.  The  city  authorities  had  no  power  to 
grant  or  delegate  any  such  right  or  privilege. 
While  the  title  to  the  streets  and  alleys  of  a 
city  is  vested  in  the  city  and  it  has  full 
power  and  control  over  them,  yet  this  author- 
ity must  be  exercised  according  to  well-estab- 
lished rules  of  law.  The  public  authorities 
are  merely  the  custodians  or  trustees  for  the 
public,  which  must  be  given  the  full  use  and 
enjoyment  of  all  such  streets  without  obstruc- 
tion, 'and  without  authority  of  the  city  coun- 
cil to  use  or  encroach  upon  them,  or  authorize 
others  to  do  so  for  purely  private  purposes. 
By  the  ordinance  and  contract  the  city  au- 
thorities sought  and  attempted  to  turn  over 
the  use  of  certain  portions  of  the  street  for 
the  exclusive  benefit  of  private  individuals, 
and  their  action  in  this  regard  must  be  held 
illegal  and  void. 

In  the  case  of  State  v.  City  of  St.  Louis, 
161  Mo.  371,  61  S.  W.  658,  the  question  here 
Involved  was  before  the  Supreme  Court  of 
that  state  and  the  foregoing  view  sustained. 
In  that  case  it  appears  that  the  municipal 
nssembly  of  the  city  of  St.  Louis  passed  an 
ordinance  purporting  to  authorize  the  board 
of  public  improvements  to  maintain  boxes 
similar  to  those  in  question,  and  to  enter  in- 
to a  contract  with  Fred  R.  Belt  for  the  erec- 
tion and  maintenance  of  the  same.  Bdt  was 
to  have  the  right  to  use  the  outside  of  all 
boxes  for  advertising  purposes,  and  was  to 
pay  into  the  city  treasury,  at  the  end  of 
each  quarter,  15  per  cent,  of  the  gross  re- 
ceipts. The  principal  controversy  was  aa  to 
the  authority  of  the  municipal  assembly  or 
the  board  of  public  improvements  under  the 
charter,  in  disposing  of  which  the  court, 
among  other  things,  said :  "But  there  Is  an- 
other view  to  be  tak«i  of  this  ordinance.  It 
subjects  the  public  streets  to  a  purely  pri- 
vate purpose,  to  wit,  the  advertising  of  the 
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ladlTldual  business  and  enterprises.  Can  the 
city  devote  Its  streets  to  such  purpose?  We 
bold  tbat  It  cannot  The  charter  gives  the 
city  power  to  regulate  the  use  of  the  streets. 
Under  this  grant  it  may,  it  is  true,  not  only 
regulate  the  travel  thereon,  but  it  may  allow 
gas,  water,  and  sewer  pipes  to  be  laid  there- 
in and  permit  telegraph  and  telephone  poles 
to  be  erected  therein.  But  all  of  these  uses 
are  consistent  with  the  use  for  which  they 
are  dedicated  or  condemned.  •  •  •  Re- 
ferring now  to  the  ordinance,  it  will  be  ob- 
served tbat  It  confers  upon  Belt  the  ex- 
elusive  right  to  place  advertisements  on  such 
boxes  for  the  benefit  of  himself  and  his  as- 
signs. In  a  word,  the  city  has  attempted  to 
farm  out  its  sidewalks  and  streets  to  a  pri- 
vate person  for  advertising.  Belt  is  free  to 
make  his  own  charges  for  advertising.  No 
power  is  reserved  to  the  city  even  if  it  were 
a  purpose  to  which  it  could  devote  the 
streets,  to  regulate  the  charges  for  advertise- 
ments. •  •  •  But  it  Is  said  that  it  is  no 
objection  to  a  public  franchise  that  its  own- 
er may  derive  a  private  gain  therefrom; 
This  is  imquestionably  true  when  the  use  Is 
public  and  the  gain  arises  out  of  tbat  use, 
such  as  street  cars,  telegraph  and  telephone 
lines.  In  this  case,  however,  the  pecuniary 
profits  to  Belt  arise  from  a  source  wholly 
distinct  from  any  public  use.  They  will  not 
flow  naturally  from  his  right  to  erect  and 
maintain  boxes  for  waste  paper,  but  solely 
from  a  distinct  privilege  In  which  the  public 
are  not  Interested,  to  wit,  his  exclusive  right 
to  use  the  streets  for  advertising  purposes, 
and  purely  provide  a  collateral  enterprise. 
We  are  clear  that  the  streets  cann6t  be  de- 
voted to  such  a  private  purpose." 

The  foregoing  reasoning  and  conclusion 
are.  In  our  opinion,  unanswerable.  The  ordi- 
nance In  this  case,  which  Is  the  basis  of  the 
contract,  and  the  subsequent  resolution  of  the 
city  council,  clearly  attempt  to  confer  upon 
George  H.  Jenney  and  the  Clean  Street  Com- 
pany the  special  privilege  of  using  the  public 
streets  and  sidewalks  for  advertising  pur- 
poses. Section  22  of  article  4  of  the  Constitu- 
tion of  1870  forbids  any  such  ordinance,  con- 
tract or  resolution. 

Other  questions  are  presented  and  discuss- 
ed, such  as  whether  the  boxes  are  a  nuisance, 
whether  they  are  purprestures,  and  whether 
or  not  a  court  of  equity  will  assume  Juris- 
diction of  the  cause  before  they  have  been 
declared  to  be  a  nuisance  by  a  Jury.  No  good 
purpose  would  be  served  in  considering  these 
points,  as  the  questions  already  considered, 
in  our  opinion,  are  conclusive  of  the  case  and 
must  determine  It  contrary  to  the  finding  of 
the  trial  court 

Some  doubt  was  expressed  at  the  oral  ar- 
gument whether  the  appeal  was  properly  tak- 
en directly  to  tills  court  No  such  point  is 
made  by  counsel  for  appellees  in  their  print- 
ed briefs  and  argument  but  as  the  question 
goes  to  our  Jurisdiction  we  have  givot  it 
consideration.   The  ground  upon  which  the 


appeal  was  taken  to  the  Supreme  Court 
doubtless  was  that  It  involved  the  validity 
of  said  ordinance  and  resolution  of  the  city 
council,  and  the  contract  under  the  provi- 
sions of  the  Constitution.  It  is  provided  by 
section  22  of  article  4  supra  of  the  Constitu- 
tion that  the  General  Assembly  shall  not  pass 
a  law  granting  to  any  corporation,  associa- 
tion, or  Individual  any  special  or  exclusive 
privilege,  immunity,  or  franchise  whatever. 
Ordinances  of  municipal  corporations  must 
be  iQ  harmony  with  the  Constitution,  and. 
If  In  conflict  therewith,  they  are  void.  Hlb- 
bard  &  Co.  v.  City  of  Chicago,  173  111.  91, 
50  N.  E.  256,  40  L.  R.  A.  621.  If  the  validi- 
ty of  an  ordinance  involves  a  construction  of 
the  Constitution,  this  court  has  Jurisdiction 
on  direct  appeal,  imder  section  88  of  the  prac- 
tice act.  Wood  V.  City  of  Chicago,  205  III.  70. 
68  N.  E.  712,  and  cases  cited,  People  v.  Har- 
rison, 223  III.  540,  79  N.  E.  164.  The  appeal 
was  properly  taken  from  the  circuit  court 
directly  to  this  court 

The  decree  of  the  circuit  court  will  be  re- 
versed and  the  cause  remanded  for  further 
proceedings  in  accordance  with  the  views 
above  expressed. 

Reversed  and  remanded. 


(2^  III.  m) 
CLEVEIiAND  V.  CLEVELAND. 
(Supreme  Court  of  Illinois.    Feb.  21,  1907.) 
Appeal   and   Ebbok— Pebsons  Entitled  to- 

APPEAIr— PaBTIBS  NOT  OT  RECORD. 

One  of  the  executors  of  a  will  Individually 
objected  to  the  amount  allowed  the  widow  as 
an  award,  and  appealed  to  the  circuit  court  in- 
dividually, and  thereafter  he  sued  out  a  writ 
of  error  from  the  Appellate  Court  as  executor. 
The  judgment  was  affirmed,  and  he  then  ap- 
pealed to  the  Supreme  Court  individually.  Held 
that,  as  the  record  of  the  Appellate  Court 
showed  that  the  case  there  determined  was  a 
suit  by  the  person  in  question  as  executor,  bis 
api)eal  would  be  dismissed. 

Appeal  from  Appellate  Court  First  Dis- 
trict. 

Appeal  by  Harry  L.  Cleveland  from  a  judg- 
ment of  the  Appellate  Court  affirming  a. 
judgment  sustaining  and  confirming  a  judg- 
ment of  the  probate  court,  approving  the- 
widow's  award  set  oflf  to  Phoebe  A.  Cleve- 
land, as  widow  of  Henry  L.  Cleveland,  de- 
ceased.   Appeal  dismissed. 

F.  S.  Baird,  for  appellant  Henry  L.  Wil- 
son (C.  Van  AJan  Smith,  of  coimsel),  for  ap- 
pellee. 

FARMER,  J.  This  Is  an  appeal  from  a 
judgment  of  the  Appellate  Court  affirming  a 
Judgment  of  the  circuit  court  which  judg- 
ment sustained  and  confirmed  a  Judgment  of 
the  probate  court  approving  the  widow's 
award  set  off  to  Phoebe  A.  Cleveland,  widow 
of  Henry  L.  Cleveland,  deceased. 

Appellant  was  one  of  the  executors  of  the 
will  of  said  Henry  U  Cleveland,  but  as  such 
executor  he  was  not  a  party  to  the  suit  in 
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the  circuit  court  The  record  shows  that 
Harry  U.  Glerelaad,  and  not  Harry  L.  Cleve- 
land, executor,  objected  to  the  amount  allow- 
ed the  widow  as  an  award  in  the  probate 
court  and  entered  his  motion  In  said  court  to 
have  the  Judgment  approving  and  confirming 
said  award  set  aside.  This  motion  was  over- 
ruled, and  he  appealed  to  the  circuit  court 
The  appeal  bond  was  given  by  him  as  an  in- 
dividual,  and  not  as  executor.  A  trial  was 
had  in  the  circuit  court,  and  on  the  17th  day 
of  April,  1905,  a  Judgment  was  rendered  ap- 
proving and  confirming  the  order  of  the  pro- 
bate court  fixing  the  amount  of  the  widow's 
award,  and  thereupon  Harry'  £■.  Cleveland, 
not  as  executor,  but  as  an  individual,  prayed 
an  appeal  to  the  Appellate  Court  On  May 
20,  1905,  Harry  U  Cleveland,  "one  of  the  ex- 
ecutors of  the  last  will  and  testament  of 
Henry  It,  Cleveland,  deceased,"  presented  an 
appeal  bond  purporting  to  be  executed  by 
him  as  executor,  and  moved  the  court  to  ap- 
prove it  as  "his  amended  bond  as  such  ex- 
ecutor, upon  his  appeal  from  the  probate 
court  to  this  court,"  which  motion  was  de- 
nied. Thereafter  "Harry  L.  Cleveland,  one  of 
the  executors,"  etc.,  presented  a  bond  for  an 
appeal  to  the  Appellate  Court  in  the  sum  of 
$1,100  and  moved  the  court  to  approve  the 
same.  This  motion  was  denied  and  an  order 
entered  allowing  an  appeal  to  Harry  L.  Cleve- 
land upon  his  filing  bond  In  the  sum  of  $500, 
with  good  and  sufficient  security,  within  30 
days.  In  its  order  refusing  to  approve  the 
bond  of  Harry  L.  Cleveland,  executor,  the 
court  recited  "that  the  appeal,  if  any,  should 
be  by  said  Harry  L.  Cleveland  as  an  In- 
dlvldnal  or  heir  at  law."  No  appeal  was 
prosecuted  from  the  Judgment  of  the  circuit 
court;  but  a  writ  of  wror  was  sued  out  of 
the  Ai^iellate  Court  l>y  Harry  L.  Cleveland  as 
executor.  In  affirming  the  Judgment  of  the 
circuit  court  that  court  said  in  Its  opinion, 
"Plaintiff  In  error  sued  out  this  writ  of  error 
as  executor,  which  he  had  no  right  to  do"; 
but  considered  and  determined  the  case  on 
its  merits.  The  appeal  allowed  by  the  Ap- 
pellate Court  to  this  court  is  "to  Harry  h. 
Cleveland  Individually,"  and  the  bond  was 
executed  by  appellant  in  that  capacity.  The 
record  and  Judgment  of  the  Appellate  Court 
show  that  the  case  there  determined  was  a 
suit  of  Harry  L.  Cleveland,  executor,  against 
Phoebe  A.  Cleveland.  Harry  L.  Cleveland 
in  his  individual  capacity  or  as  an  heir  was 
not  a  party  to  that  suit  In  his  individual 
capacity  Harry  Ij.  Cleveland  is  as  much  a 
stranger  to  that  record  as  if  he  bore  a  dif- 
ferent name  and  had  no  interest  whatever  In 
the  subject-matter  of  the  litigation.  The 
right  to  an  appeal  is  statutory,  and  no  <»te 
is  authorized  to  prosecute  an  appeal  who  is 
not  a  party  to  the  suit  Louisville,  Evans- 
rUl<>  &  St  Louis  Consolidated  Railroad  Co. 
T.  Surwald,  147  HI.  194,  35  N.  B.  47S. 

The  appeal  Is  therefore  dismissed,  at  ap- 
pellant's cost 

Appeal  dismissed. 


(225  HI.  OSi 
ST.  LOUIS,  A.  &  T.  H.  R.  CO.  T.  PEWPLD 
ex  rel.  WOLT. 
(Supreme  Court  of  Illinois.    Feb.  21.  1907.) 

1.  TowNSh— Taxation— Dhsiohation  o»  Ob- 
ject. 

A  levy  of  a  certain  sum  as  a  tax  for  "town 
purposes"  is  insufficient  in  its  designation  of 
the  purposes  for  which  the  tax  is  levied,  and  is 
invalid. 

[Ed,  Note.— For  cases  in  point  see  Cent  Dig, 
vol.  45,  Towns,  §  98.] 

2.  Same— Levy— Dktkrmination  op  Rate. 

A  town  tax  at  the  maximum  rate  for  each 
jlOO  allowed  by  law  was  extended  against  de- 
fendant's property;  the  basis  of  the  tax  being 
the  equalized  value  of  property  as  fixed  by  the 
county  board  of  review.  The  state  board  of 
equalization  valuation  of  taxable  property  was 
less  than  the  county  board  of  review  valuation. 
Defendant  paid  its  taxes  at  such  a  rate  com- 
puted on  each  $100  of  value  as  fixed  by  the 
board  of  review  as  would  produce  the  same 
amount  of  tax  as  a  levy  at  the  maximum  rate 
on  each  $100  of  value  as  fixed  by  the  state 
board  of  equalization.  Held  that  where  the 
levy  equals  the  maximnm  rate  allowed  by  law, 
the  amount  of  tax  that  can  be  extended  is  to 
be  ascertained  by  computing  the  tax  at  the  rate 
determined  upon,  on  the  basis  of  the  valuation 
of  the  state  board  of  eaualization,  and  hence 
defendant  had  satisfied  its  entire  liability. 

3.  Schools  and  School  Distbioib— Sohool 
Buildings  —  Constbuction  —  Bonds  — 
Sinking  Funi>— Taxes— Levy. 

Const  art.  9,  8  12,  declares  that  any  school 
district  before  incurring  any  indebtedness  shall 
provide  for  a  direct  annual  tax  sufficient  to  pay 
the  interest  on  the  debt  and  to  discharge  the 
principal  within  20  years.  A  school  district 
issued  and  sold  bonds  without  having  first  com- 
plied with  Const  art  9.  $  12,  and  used  the  pro- 
ceeds in  building  schoolhouses.  Held,  that  an 
annual  tax  might  be  levied,  not  only  for  the 
payment  of  interest  on  the  bonds,  but  to  create 
a  sinking  fund  to  pay  the  l>onds  at  maturity. 

4.  Samk  —  Cebtificate  Showing  Object  of 
Tax— Waives  of  Objection. 

A  certificate  of  tax  levy  for  school  pur- 
poses in  a  certain  district  stated  that  it  was 
levied  to  pay  principal  and  interest  on  bonded 
indebtedness.  Under  the  law,  a  l>oard  of  educa- 
tion could  levy  taxes  for  two  purposes  only, 
namely,  educational  purposes  and  building  pur- 
poses. It  was  stipulated  tliat  this  levy  was 
made  for  the  purpose  of  paying  principal  and 
interest  on  school  bonds  issued  by  the  district, 
and  that  all  the  money  derived  from-  the  sale 
of  these  bonds  was  used  in  erecting  school 
buildings.  Held  that,  by  the  stipulation,  the 
omission  of  the  certificate,  in  that  it  did  not 
state  that  the  money  was  levied  for  building 
purposes,  was  waived. 

5i  Same— Levy- Detebmination  of  Rate. 

Where  the  rate  of  a  tax  levied  to  raise 
money  to  purclmse  a  schoolhonse  site  is  lower 
than  the  maximum  allowed  by  law,  the  amount 
of  the  tax  should  be  computed  and  extended  up- 
on the  valuation  as  fixed  by  the  county  board  of 
review  of  the  general  property  and  the  cor- 
porate property  as  assessed  by  the  state  board 
of  equalization. 

Appeal  from  St.  Clair  County  Court;  J. 
B.  Hay,  Judge. 

Application  by  the  people,  on  relation  of 
Philip  Wolf,  county  collector  of  St  Olalr 
county,  for  judgment  against  the  St  Louis, 
Alton  &  Terre  Haute  Railroad  Company  for 
delinquent  taxes.  From  the  Judgment  the 
railway  company  apiieals.  Reversed  in  part 
and  remanded. 
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R.  3.  Kramer  (John  G.  Drennan,  of  coun- 
sel), for  appellant  James  A.  Farmer,  State's 
Atty.  (August  Bartbel,  of  counsel),  for  ap- 
pellee. 

FARMER,  J.  This  Is  an  appeal  from  the 
Judgment  of  the  county  court  of  St.  Clair 
county  overruling  certain  objections  of  ap- 
pellant to  certain  taxes  and  portions  of  taxes 
upon  application  being  made  for  Judgment 
by  the  county  collector. 

Appellant  objected  to  all  the  town  taxes 
In  the  towns  of  (Dentrevllle  Station,  St  Clair, 
Freeburg,  Lenzburg,  and  Marissa.  The  ob- 
jections to  this  tax  were  that  the  towns  had 
levied  gross  sums  for  "town  purposes"  with- 
out defining  the  particular  purposes  for  which 
the  taxes  were  levied.  The  certlflcates  of 
levy  made  by  the  town  clerks  of  the  said 
towns  were  offered  In  evidence  and  showed 
the  levies  to  bave  been  made  In  the  manner 
stated  in  the  objections.  We  held,  in  Cleve- 
land, Cincinnati,  Chicago  &  St  Louis  Rail- 
way (^.  V.  People,  205  III.  582,  69  N.  E.  89, 
and  Cincinnati,  Indianapolis  &  Western  Rail- 
way Co.  V.  People,  213  111.  197,  72  N.  E.  774, 
that  levies  made  in  that  manner  are  Invalid, 
that  the  levy  must  be  made  for  some  town 
purpose  for  which  the  town  meeting  bad  au- 
thority to  levy  a  tax,  and  that  this  must  be 
shown  by  the  certificate  of  levy.  The  court 
therefore  erred  in  not  sustaining  api)ellant's 
objections  to  the  town  taxes  for  the  towns 
mentioned. 

Objections  were  also  filed  to  a  portion  of 
the  road  and  bridge  taxes  of  the  towns  of 
St  Clair,  Smlthton,  Freeburg,  New  Athens, 
Lenzburg,  and  Marissa.  All  these  towns 
were  under  what  Is  known  as  the  "cash 
system,"  and  the  tax  levied  was  the  maxi- 
mum rate.  In  each  of  said  towns  what  is 
known  as  the  state  board  of  equalization 
valuation  of  the  taxable  property  was  less 
than  the  county  board  of  review  valuation. 
In  extending  the  road  and  bridge  tax  in  said 
towns  the  county  clerk  used  the  county 
board  of  review  valuation  instead  of  the 
state  board  of '  equalization  valuation.  We 
have  held,  In  Cleveland,  Cincinnati,  Chicago 
&  St  Louis  Railway  Co.  v.  People,  223  III. 
17,  79  N.  B.  17,  Chicago,  Burlington  &  Quin- 
cy  Railroad  Co.  v.  People.  213  111.  458,  72 
N.  B.  1105,  and  Wabash  Railroad  Col  v.  Peo- 
ple, 214  111.  568,  .73  N.  B.  749,  that  this  Is 
erroneous.  In  the  first-mentioned  case  we 
held  the  amount  of  taxes  that  can  be  law- 
fully extended  and  collected,  where  the  levy 
equals  the  maximum  rate  allowed  by  law,  is 
to  be  ascertained  by  computing  the  tax  at  the 
rate  determined  upon,  on  the  basis  of  the 
equalized  value  of  the  property  as  fixed  by 
the  state  board  of  equalization.  This  will 
give  the  total  amount  of  tax  that  may  be 
lawfully  extended.  Then,  for  ail  taxes  other 
than  state  taxes  the  rate  per  centum  against 
each  $100  Is  to  be  ascertained  by  dividing 
the  amount  of  taxes  that  it  has  been  ascer- 
tained can  be  lawfully  extended  by  the  valu- 


ation of  property  as  fixed  by  the  countr 
board  of  review.  This  will  give  the  rate  per 
centum  against  each  $1(X)  of  the  county  board 
of  review  valuation.  Where  that  valnatiOD 
is  higher  than  the  state  board  of  equalization 
valuation.  It  would  necessarily  reduce  tbe 
rate  on  each  $100  of  the  county  board  valua- 
tion, but  would  produce  the  same  amount  of 
taxes  that  would  have  beoi  produced  by  ex- 
tending the  tax  at  the  higher  rate  against 
the  valuation  of  the  state  board  of  equaliza- 
tion. The  result  that  necessarily  followed 
the  action  of  the  county  clerk  in  extending 
the  tax  at  the  rate  determined  upon  by  the 
commissioners  of  highways  against  the  coun- 
ty board  of  review  valuation  was  to  produce 
a  greater  amount  of  tax  than  was  authorized 
by  law.  Appellant  has  paid  the  amount  of 
tax  that  would  have  been  produced  by  ex- 
tending It  at  the  proper  rate  against  the 
proper  valuation,  and  the  objections  are  to 
the  excess.  These  objections  should  have 
been  sustained. 

Appellant,  in  Its  brl^  and  argument,  dis- 
cusses the  validity  of  a  levy  of  15  cents  on 
the  $100  In  addition  to  the  GO  cents  authoris- 
ed by  section  13  to  be  levied  by  the  com- 
missioners of  highways  in  the  town  of  New 
Athens.  Hurd's  Rev.  St  1905,  c.  121,  par. 
13.  The  objection  raised  and  discussed  by 
counsel  In  appellant's  brief  does  not  appear, 
from  its  objections  as  abstracted,  to  have 
been  raised  in  the  county  court  As  abstract- 
ed the  objection  relating  to  the  road  and 
bridge  tax  of  the  town  of  New  Athens  rais- 
ed only  the  same  questions  as  were  raised 
with  reference  to  the  other  towns.  The  court 
should  have  sustained  tiie  objection  to  the 
excess  of  tax  produced  by  computing  it  at 
the  rate  of  60  cents  on  the  $100  of  the  valua- 
tion of  property  made  by  the  county  board  of 
review.  If,  In  fact,  there  was  an  additional 
levy  of  15  cents  on  the  $100  in  said  township, 
neither  Its  validity  nor  the  ruling  of  the 
court  thereon,  If  any  ruling  was  made,  is 
before  us. 

Objections  were  also  filed  to  a  portion  of 
the  county  tax.  The  same  questions  were 
raised  by  the  objections  to  the  county  tax 
as  were  raised  by  the  objections  we  bave  be- 
fore discussed  with  reference  to  the  road  and 
bridge  tax.  The  same  is  also  true  of  the 
objections  to  the  school  taxes  of  school  dis- 
trict No.  9,  Union,  town  2  north,  range  9 
west,  and  of  the  tax  levied  fOr  school  pur- 
poses In  school  district  No.  10,  Union,  town 
2  north,  range  10  west  All  of  these  taxes 
equaled  the  maximum  rate  allowed  by  law. 
For  the  reasons  above  stated  the  objections 
to  the  excess  of  these  taxes  should  have  been 
sustained. 

Objections  were  also  filed  by  ai^ellant  to 
the  total  taxes  levied  for  building  purposes 
and  to  the  total  levy  madie  for  the  payment 
of  Interest  and  principal  of  bonds  of  said 
school  district  No.  10,  whkih  bonds  matured 
at  different  times  in  the  future.  There  was 
levied  in  said  district  for  the  year  1903, 
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9185,000  for  Bchool  purposes,  and  |21,750 
for  bnildlng  purposes.  There  was  also  lev- 
led  a  tax  for  tbe  payment  of  the  prlncipaJ 
and  Interest  on  bonds  maturing  at  different 
dates  In  the  future,  wblch  bonds  had  been 
Issued  and  disposed  of  previously,  and  the 
proceeds  used  In  building  schoolhonses.  At 
the  time  these  bonds  were  Issued,  no  provi- 
sion had  been  made.  In  compliance  with  sec- 
tion 12  of  article  0  of  the  Constitution,  for 
the  collection  of  an  annual  tax  sufficient  to 
pay  the  interest  and  principal  of  the  bonds 
as  the  same  become  due.  The  aggregate  of 
the  principal  of  these  bonds  is  $149,000.  The 
indebtedness  for  which  they  were  Issued  was 
Incurred  at  different  times,  and  no  question 
Is  raised  as  to  the  validity  of  the  bonds. 
Bonds  of  the  face  value  of  $60,000  bear  date 
April  2,  1804,  and  become  due  April  2,  1914 ; 
bonds  of  the  face  value  of  $24,000  bear  date 
June  1,  1898,  and  become  due  June  1,  1008 ; 
bonds  of  the  face  value  of  $17,000  hear  date 
Jime  1,  1883,  and  become  due  June  1,  1013; 
bonds  of  the  face  value  of  $39,000  bear  date 
July  1,  1900,  and  become  due  July  1,  1910; 
and  bonds  of  tbe  face  value  of  $9,000  bear 
date  December  20,  1893,  and  become  due 
December  20,  191S.  Making  these  levies  was 
an  attempt  by  the  board  of  education  to  com- 
ply with  the  constltntlonal  provision  by  di- 
recting the  annual  levy  of  the  tax  in  each 
year,  for  a  series  of  years  thereafter,  which 
would  enable  the  district  to  pay  tbe  principal 
and  Interest  of  the  bonds  as  they  become  due. 
At  the  time  the  tax  was  levied,  separate  pro- 
vision was  made  for  meeting  tbe  principal 
and  Interest  of  each  series  of  bonds.  For 
Instance,  as  to  tbe  series  aggreg;ating  $60f000. 
It  was  provided  that  a  levy  sufficient  to  meet 
the  interest  thereon  should  be  made  each 
year,  and  a  levy  of  $6,000  should  be  made 
each  year  to  apply  on  the  principal.  It  Is 
argued  by  appellant  that  the  board  of  edu- 
cation had  no  antliorlty  to  leivy  a  tax  to  pay 
the  principal  of  the  Ijonds,  because  none  of 
them  were  due;  that  tbe  purpose  of  the 
board  of  education  is  to  create  a  sinking 
fond  with  which  to  pay  the  bonds  when  tliey 
mature,  and  thereby  require  the  taxpayers 
of  the  district  to  pay  taxes  into  tbe  treasury 
from  year  to  year  to  be  held  until  the  bonds 
become  due.  This  Identical  question  was  be- 
fore this  court  In  People  v.  Peoria  &  Eastern 
Railway  Co.,  216  III.  221.  74  N.  E.  7S4,  and 
the  tax  so  levied  was  sustained.  This  view 
is  also  supported  by  Chicago  &  Alton  Rail- 
road Oo.  V.  People,  205  III.  625,  60  N.  E.  72. 
It  is  true,  the  certificates  of  levy  of  this  tax 
state  it  was  levied  to  pay  principal  and  In- 
terest on  bonded  Indebtedness:  TV^lIe  the 
law  is  that  a  board  of  education  can  levy 
taxes  for  two  purposes  only,  namely,  "edu- 
cational purposes"  and  "building  purposes," 
by  stipnlation  In  the  record  It  was  agreed 
that  tbese  levies  were  mad^  for  the  pui-pose 
of  paying'  principal'  and  Interest  on  school 
bonds  Issued  by  the  district,  and  that  these 
Ixinds  were  issued  for  the  purpose  of  raising 
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money  to  build  school  buildings  In  tbe  school 
district,  and  that  all  the  money  derived  from 
the  sale  of  these  bonds  was  used  for  the  pur- 
pose of  erecting  school  buildings  lu  the  dis- 
trict The  only  objection  to  the  evidence 
covered  by  tbe  stipulation  was  that  it  was 
not  material.  There  was  no  objection  as  to 
Its  competency.  We  are  of  opinion  It  was 
material,  and  that  by  the  stipulation  appel- 
lant waived  the  omission  of  tbe  certificate  to 
state  that  the  money  was  levied  for  building 
purposes.  Under  this  stipulation  It  must  be 
held  that  the  principal  and  Interest  on  these 
bonds.  Issued  for  the  purpose  of^  erecting 
bulldlngrs,  must  be  paid  out  of  the  tax  levy 
for  "building  purposes."  The  aggregate  of 
the  levy  was  within  the  statutory  limitation, 
and  the  county  court  properly  overruled  the 
appellant's  objection  to  this  tax. 

As  to  the  $21,750  levied  for  bnildlng  pur- 
poses In  school  district  No.  10,  It  was  stipu- 
lated that  $12,500  was  for  the  purchase  of  a 
Bchoolhouse  site  authorized  by  a  vote  of  the 
people  of  the  district,  and  that  tbe  remain- 
ing $9,000  was  to  be  used  for  the  erection 
of  portable  school  buildings  in  the  district 
It  does  not  appear  that  the  building  of  these 
scboolbouses  had  been  authorized  by  a  vote* 
and  the  county  court  sustained  appellant's 
objection  to  the  $9,000,  and  reduced  the 
amount  of  tax  extended  against  appellant 
by  reason  of  that  levy  correspondingly.  The 
court  thereupon  rendered  Judgment  against 
appellant  for  its  supposed  proportion  of  the 
$12,750,  which  it  correctly  held  to  be  a  valid 
tax.  Appellant  argues  that  In  computing 
this  tax  the  stote  board  of  equalization  valua- 
tion should  have  been  used,  Instead  of  the 
county  board  of  review  valuation;  but  that 
the  court  adopted  the  latter,  and  thereby 
rendered  Judgment  for  $7.30  more  than  the 
total  amount  of  this  tax  appellant  was  liable 
for.  The  rate  here  being  below  the  maxi- 
mum rate  allowed  by  law,  tbe  method  of 
computing  the  tax  and  extending  the  same  Is 
entirely  different  from  the  method  to  he  used 
where  the  maximum  rate  Is  levied.  In  Cleve- 
land, Cincinnati,  Chicago  &  St  Louis  Rail- 
way Co.  V.  People,  223  111.  17,  7»  N.  B.  17, 
we  said  (page  20  of  123  111.,  page  18  of  79 
N.  B.):  "It  Is  to  be  noted  that  while  tbe 
Btatute  requires  that  the  assessment  as  fixed 
by  the  state  board  of  equalization  shall  be 
taken  as  the  basis  of  calculation  In  determin- 
ing the  maximum  amount  of  tax  that  may  be 
levied  under  a  maximum  rate,  the  statute 
expressly  provides  that  all  tbe  taxes  except 
the  state  taxes  shall  be  extended  upon  the 
valuation  as  fixed  by  the  county  board  of  re- 
view and  the  corporate  property  assessed  by 
the  state  board  of  equalization.  Section  1 
of  the  Jubl  law  would  have  no  application 
in  ordinary  cases  where  the  tax  levied  was 
not  up  to  the  maximum  amount  allowed  by 
law,  as  that  section  seems  to  be  solely  for 
the  purpose  of  limiting  the  amount  of  maTl- 
mum  tax  in  any  given  case;  and.  If  the 
taxes  to  be  levied  were  to  be  less  than  th 
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maximnm  amount  allowed  by  law,  It  would 
be  computed  and  extended  upon  tbe  valna- 
tlon  aa  fixed  by  the  coimty  board  of  review 
of  the  general  property  and  the  corporate 
property  aa  assessed  by  tbe  state  board  of 
equalization."  The  court's  ruling  upon  this 
objection  was  proper,  and  its  Judgment  cor- 
rect 

The  Judgment  of  the  county  court  will  be 
reversed,  and  tbe  cause  remanded,  with  di- 
rections to  that  court  to  rendw  judgment 
upon  all  of  appellant's  objections  in  accord- 
ance with  the  views  herein  expressed. 

Reversed  in  part  and  remanded. 


(22B  111.   SIB) 

McBRIDB   v.  PEOPLE   ex  rel.   GOODMAN 

MFG.  CO. 
(Supreme  Court  of   Illinois.     Feb.  21,  1907.) 

1.  iNJUNcnoK— Contempt— Peoof   Requised 
TO  Convict. 

ThouKhi  In  a  contempt  proceeding  for  the 
violation  of  an  injunction,  the  evidence  need 
not  remove  all  reasonable  doubt  of  defendant's 
guilt,  his  guilt  should  be  established  by  a  pre- 
ponderance of  the  evidence. 

[Bid.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  27,  Injunction,  S  514.] 

2.  Samb— Strikes — Pickets— Sufficiknot   of 
Evidence. 

Evidence  held  insufficient  to  show  defend- 
-ant  guilty  of  violating  an  injunction  restraining 
strikers  from  interferinic  with  a  company  and 
its  employes,  and  acting  as  pickets. 

Appeal  from  Appellate  Court,  First  Dis- 
trict. 

Proceedings  for  contempt  by  the  people,  on 
the  relatlcm  of  the  Goodman  Manufacturing 
Company,  against  J.  A.  McBride.  From  a 
judgment  sentencing  defendant,  affirmed  by 
tbe  Appellate  Court,  he  appeals.  Reversed 
and  remanded. 

On  May  31,  1904,  the  Goodman  Manufac- 
turing Company  became  involved  in  a  strike 
with  Its  employes.  On  August  9,  1904,  tbe 
superior  court  of  Cook  county,  on  application 
of  tbe  company,  issued  an  injunction  re- 
straining certain  persons  therein  named,  tbeir 
confederates,  servants,  and  agents,  from  in 
any  way  interfering  with  the  company.  Its 
property,  or  employes  until  tbe  further  order 
of  the  court  On  April  12, 1906,  the  company 
filed  its  petition  in  said  court  alleging  that 
on  March  22,  1906,  while  the  injunction  was 
in  full  force  and  effect  an  assault  was  com- 
mitted on  Frank  Mannahan,  one  of  its  em- 
ployes, by  John  E.  Piper  and  an  unknown 
man;  that  said  assault  was  caused  by  the 
action  of  John  A.  McBride,  one  of  the  strik- 
ers, formerly  employed  by  the  company;  that 
on  the  day  of  the  assault  McBride  was  act- 
ing as  a  picket  in  violation  of  the  Injunction, 
and  was  watching  for  tbe  employes  of  tbe 
company  at  the  southwest  comer  of  Forty- 
Seventh  street  and  Indiana  avenue,  in  the 
city  of  Chicago;  that  he  pointed  out  Manna- 
han to  Piper  and  bis  unknown  confederate; 
that  the  two  men  followed  Mannahan,  and 
assaulted  him  oa  Indiana  avenue,  between 


E\)rty-Seventh  and  Forty-Eighth  stnets, 
about  6  o'clock  In  the  evening;  that  MeBride 
bad  full  knowledge  of  the  injunction,  and 
had  been  served  with  a  copy  thereof.  Tbe 
prayer  of  the  petition  was  for  a  rule  on  Mc- 
Bride to  show  cause  wlty  he  should  not  be 
punished  for  contempt  Attached  to  the  pe- 
tition were  certain  affidavits  In  support  of 
Its  allegations.  McBride  appeared,  filed  bis 
answer,  and  presented  affidavits  in  denial  of 
the  charge.  The  matter  was  heard  by  tbe 
court  upon  tbe  petition,  answer,  and  affida- 
vits, and  the  defendant  was  found  guilty, 
and  sentenced  to  20  days  in  the  county  jalL 
An  appeal  was  prosecuted  to  the  Appellate 
Court  where  the  judgment  was  affirmed,  and 
a  further  appeal  baa  been  prosecuted  to  this 
court. 

F.  M.  Lowes  and  Thomas  Marshall,  for 
appellant    Dudley  Taylor,  for  appellee: 

WmCIN,  J.  (after  stating  the  facts). 
Many  grounds  of  reversal  are  urged,  but  we 
deem  It  sufficient  to  consider  only  one  of 
tbem.  In  support  of  tbe  allegations  of  the 
petition  two  affidavits  were  filed — one  by 
Frank  Mannahan,  tbe  man  assaulted,  and 
the  otber  by  Arnold  Schrelner,  who  was  with 
bim  just  prior  to  the  assault  Mannaban's 
affidavit  is  to  tbe  effect  that  he  was  a  floor 
hand  employed  by  tbe  company  at  Forty- 
Ninth  and  Halsted  streets;  that  there  was  a 
strike  at  the  works  in  1004,  and  be  took  the 
place  of  one  of  the  strikers,  and  bad  beea 
employed  there  about  four  months;  that  on 
March  22,  1905,  about  6  o'clods  p.  m.,  he  was 
going  borne  from  work,  and  on  the  sootli 
side  of  Forty^Seventh  street  passed  a  man 
on  tbe  comer  who  Schrelner  afterwards  told 
him  was  the  defendant,  J.  A.  McBride ;  that 
two  men  followed  affiant,  and  when  he  reach- 
ed the  middle  of  the  block  they  stmdc  bim 
In  the  face  and  knocked  bim  down;  that 
one  of  tbe  m&a,  John  E.  Piper,  was  subse- 
quently arrested,  and  tbe  other  man  escaped. 
Schrelner's  affidavit  alleged  that  he  was  In 
charge  of  tbe  electrical  department  of  the 
company,  and  knew  McBride,  who  had  for- 
merly been  employed  by  tiie  company;  that 
on  March  22,  1905,  he  went  east  on  Forty- 
Seventh  street  with  Mannahan,  who  was  em- 
ployed by  the  company '  and  had  taken  tbe 
place  of  a  striker;  that  he  saw  J.  A.  McBride 
standing  on  tbe  southwest  comer  of  Indiana 
avenue  and  Forty-Seventh  street;  that  he 
also  saw  two  men  whom  he  did  not  know; 
that  as  Mannahan  passed  the  comer  Mc- 
Bride pointed  him  out;  that  the  two  men ' 
followed  and  struck  him,  knocking  him  down; 
that  one  of  them,  John  E.  Piper,  was  subse- 
quently arrested.  Affiant  stated  that  Mc- 
Bride was  watching  for  Mannahan,  and  the 
assault  was  part  of  a  schema 

Tbe  defendant  filed  his  sworn  answo',  in 
which  be  alleged  that  on  May  16,  1904,  he 
was  injured  in  the  factory  of  the  Goodman 
Manufacturing  Company,  and  since  that  date 
bad  never  worked  for  it.  and  was  not  employ- 
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ed  by  It  ftt  tbe  time  of  the  strike;  that  in 
Jane^  1804,  he  went  to  Denver,  and  stayed 
tbere  aatil  the  last  of  July;  that  after  his 
return  be  went  to  work  for  the  Hammond 
Company,  where  he  continued  nntil  March, 
1905.  He  stated  that  he  bad  read  the  peti- 
tion, and  that  the  statements  therein  were  un- 
true; that  he  knows  nothing  of  the  assault  on 
Mannahan,  and  was  in  no  way  responsible 
for  the  same;  that  on  March  22,  1906,  he  did 
not  know  Mannahan,  and  was  not  acting  as  a 
picket,  watching  for  the  employes  at  tbe 
comer  of  Indiana  avenue  and  B^rty-Seventh 
street;  that  he  had  no  recollection  of  ever 
having  received  a  copy  of  the  injunction  or- 
dered, and,  if  be  did  receive  It  by  mail,  he 
did  not  read  it,  because  it  bad  no  application 
to  blm;  that  he  was  not  a  party  to  the  suit, 
and  on  March  22,  1905,  did  not  know  that 
an  injunction  order  was  in  force;  that  he 
had  read  the  affidavit  of  Schreiner,  and  that 
tbe  same  was  untrue;  that  he  did  not  point 
out  Mannahan  to  two  men,  as  stated,  but 
that,  on  tbe  contrary,  at  6  o'clock  on  the  day 
in  question  he  was  at  his  home.  In  sup- 
port of  tbe  answer  the  affidavit  of  John  B. 
Piper  alleged  he  had  heard  read  the  affida- 
vits of  Mannahan  and  Schreiner;  that  he  did 
not  know  McBride;  that  McBride  did  not 
point  out  Mannahan  to  affiant,  and  did  not 
point  out  any  one  to  him  at  any  time;  that 
he  was  never  employed  by  tbe  company,  and 
not  Interested  In  the  strike;  that  the  only 
time  be  ever  saw  Mannahan  was  on  the  eve- 
ning in  question  an  be  was  walking  on  In- 
diana avenue,  and  saw  a  man  attacked,  who, 
he  afterwards  learned,  was  Mannahan;  that 
he  went  to  assist  him.  and  as  be  approached 
he  saw  Mannahan  draw  a  revolver  and  fire 
tbree  times;  that  he  hastened  away,  and  was 
afterwards  arrested. 

This  was  all  of  the  evidence  in  the  case, 
and  it  falls  far  short  of  proving  the  de- 
fendant guilty  of  a  violation  of  the  writ.  We 
have  held  that  in  such  a  proceeding  as  this 
the  evidence  need  not  remove  all  reasonable 
doubt  of  the  def»idant'8  guilt,  but  it  is  very 
clefur  that  the  guilt  should  be  established  by 
a  preponderance  of  the  evidence.  O'Brien  v. 
People,  216  111.  354,  76  N.  E.  108.  108  Am. 
St.  Bep.  219.  The  assault  took  place  about 
10  months  after  the  strike  began,  and  over 
7  months  after  the  writ  was  issued.  The 
evidaice  la  entirely  silent  as  to  the  condi- 
tion of  affairs  around  the  plant  during  this 
interval.  We  cannot  tell  whether  the  strike 
bad  terminated  before  tbe  assault,  or  wheth- 
er it  bad  continued  during  all  the  intervening 
time,  and  the  strikers  had  been  guilty  of 
continuous  picketing,  intimidation,  interfer- 
ence, and  assault  If  the  strike  had  termi- 
nated, and  the  controversy  which  occasioned 
tbe  writ  of  injunction  bad  been  settled,  it 
certainly  would  not  be  contended  that  the 
assault  would  be  in  violation  of  the  terms 
of  tbe  writ;  but,  on  tbe  other  hand,  if  the 
strike  had  continued  until  that  date,  and  had 
beea  attoided  witb  acts  of  violence^  that 


fact  would  be  a  circumstance  to  give  color  to 
the  conduct  of  the  defendaoft  and  would  tend 
to  show  that  the  assault  was  a  part  of  a 
systematic  and  continuous  attempt  to  inter- 
fere witb  the  business  of  tbe  company,  and 
hence  be  In  violation  of  tbe  injunction.  The 
substance  of  the  affidavit  of  Mannahan  is 
that  he  was  assaulted.  He  did  not  l^now 
McBride,  the  defendant,  nor  Piper,  the  man 
who  he  claims  assaulted  him.  He  was  an 
oitlre  stranger  to  both  of  them.  His  affida- 
vit in  no  way  connects  McBride  with  the  as- 
sault He  says  that  he  passed  a  man  on  tbe 
corner  who  Schreiner  afterwards  told  him 
was  McBride.  It  certainly  will  not  be  seri- 
ously contended  that  this  statement  was 
competent  evidence  against  the  def^idant 
There  Is  nothing  to  show  that  Mannahan, 
either  before  or  after  the  assault,  was  able 
to  personally  Identify  McBride  as  the  man 
whom  be  passed  on  the  comer.  Tbe  affida- 
vit of  Schreiner  does  not  strengthen  the  case 
in  any  material  respect  He  knew  McBride, 
and  saw  bim  standing  on  the  comer,  and 
claims  that,  as  Mannahan  passed,  McBride 
pointed  him  out,  and  tbe  two  men  followed 
and  made  the  assault  He  says  that  Mc- 
Bride was  watching  Mannahan,  and  the  as- 
sault was  part  of  a  scheme.  This  last  state- 
ment Is  certainly  Improper,  and  is  not  ad- 
missible under  any  rule  of  law;  and,  even 
If  it  were  trae  and  competent  it  entirely 
fails  to  show  why  McBride  was  watching 
Mannahan,  or  that  tbe  assault  ev^i  if  it 
were  a  scheme,  was  a  part  of  any  attempt 
to  violate  tbe  injunction.  Can  it  be  said  that 
because  an  injunction  bad  beesst  Issued  seven 
months  before,  and  that  McBride  had  once 
been  employed  by  the  company,  and  that  an 
assault  took  place  upon  an  employ^,  in  tbe 
absence  of  any  proof  to  show  tbe  purpose 
or  object  or  circumstances  under  which  tbe 
assault  was  made,  the  injunction  was  vio- 
lated? It  certainly  will  take  more  than  evi- 
dence of  this  character  to  prove  the  defend- 
ant guilty.  To  eay  otherwise  might  render 
any  former  onployg  guilty  of  violating  the 
injunction.  Just  because  he  was  engaged  in 
a  flght  which  might  have  taken  place  for  any 
number  of  causes  not  In  any  way  related  to 
the  injunction.  In  tbe  absence  of  proof  show- 
ing that  tbe  assault  was  for  tbe  purpose  of 
violating  the  writ,  tbe  defendant  cannot  be 
held  liable. 

The  judgment  will  be  reversed,  and  th* 
cause  remanded  for  further  proceedings  is. 
accordance  with  the  views  herein  expressed. 

Reversed  and  remanded. 


(225  in.  4.-0) 

STERN  V.  BRADNER  SMITH  &  CO. 

(Supreme  Court  of   Illinois,     ffeb.  21,   1907.) 

1.  AfPEAi.  — Review  — Refusax.   to    Dibbci 
Vebdicp— Conclusiveness. 

The  only  question  reviewable  on  a  refusal 
to  direct  a  verdict  for  defendant  was  whether  or 
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not  there  w«a  erldenoe  tendinc  to  sufltaln  plaln- 
litPa  eaoae  of  action. 

[Bd.  Note.— For  caaea  in  point,  lee  Cent  Dix. 
rtd.  8,  Appeal  and  Bm>r,  f  4024.1 

Z  BANKBuipTCT— New  Pbouuc  to  Fax  Dbbt 

DiaOHABGBD— REQUISITaS. 

To  be  effective,  a  promise  to  pay  a  debt 
from  which  one  had  been  discharKed  in  bank- 
ruptcy mast  be  definite,  express,  and  distinct, 
and,  if  conditional,  acceotance  of,  or  compliano* 
with,  the  conditions  must  be  shown. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  6,  Banliruptcy,  {  857.] 
&  SAin, 

That,  after  a  disdiarm  in  (jankmptcr,  one 
"promised"  to  pay  a  debt  discharKed  in  l>ank- 
mptcy  implied  a  distinct  express,  and  uncon- 
ditional promise. 

4.  Appeal  —  RErnsAi.  or  iRsnuonoiis — 
Habicless  Errob. 

In  an  action  on  a  note  from  which  de- 
fendant had  t)een  discbanred  in  tiankruptcy  bat 
wliich  plaintiff  alleiced  he  afterwards  promised 
to  pay,  which  promise  be  denied,  the  refusal 
«f  inatmction  requested  by  defendant  based  on 
Us  claim  that  he  made  a  conditional  offer  was 
harmless  where  he  admitted  the  offer  was  not 
accepted. 

8.  BaHKBUPTOT— PaTKERT  OV  ImXBBST  AriEB 
DiSOHAROK— iNFEBEIfOX. 

It  could  not  be  inferred  from  the  mere  fact 
that  defendant  paid  iDt<!re8t  on  a  note  which 
he  Iiad  previously  scheduled  in  bankruptcy,  that 
the  payment  was  made  to  protect  real  estate 
which  was  morteaged  to  secure  the  note. 
«.  Samb  —  Pbuumptioh  —  Appoihtkbht     sr 

Tbitbtex. 

In  the  absence  of  proof  to  the  contruy,  it 
will  be  presumed  that,  after  the  Institution  of 
a  bankruptcy  prooeedInK,  a  trustee  was  appoint- 
ed thus  devesting  the  bankrupt's  UUe  to  real 
estate. 
T.  TbiaI/—Becxption  of  Btidxhcb— Bbbtatb- 

KENT  OP  TEsmioirr. 

It  was  not  improper  t*  refuse  defendant 
permiasion  to  restate  matters  of  testimony  that 
had  already  been  fully  gone  over. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
yoL  46.  Trial,  I  131.1 

«.  Bawkbtjptct— New  Pbovisb  to  Pat  Debt 
Disorabobd— Obioinal  Co/isidebation  Re- 
vived. 

Where  one  had  been  discharKed  in  bank- 
ruptcy from  debt  on  a  note,  a  subsequent  prom- 
ise to  pay  the  debt  or  note  in  full  made  him 
liable  for  Interest  as  well  as  the  principal,  the 
promise  reviving  the  debt  on  the  oriKinal  con- 
sideration. 

['Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
roL  6,  Bankruptcy,  I  SftS.] 

Appeal  from  Appellate  Court,  First  DI» 
trict 

Action  by  Bradner  Smith  ft  Co,  against 
Daniel  Stem.  From  a  Judgment  for  plnlntiff, 
affirmed  by  the  Appellate  Court,  defendant 
appeals.    Affirmed. 

This  l8  an  action  in  assumpsit  brought  by 
the  appellee,  against  the  appellant,  in  the 
circuit  court  of  Cook  county,  to  recover  the 
amoimt  due  on  a  promissory  note  reading  as 
follows:  "$6,000.  Chicago,  August  12,  1892. 
On  or  before  two  years  after  date,  for  value 
received,  I  promise  to  pay  to  the  order  of 
Bradner  Smith  ft  Co.  the  sum  of  five  thou- 
sand dollars,  at  their  office,  with  interest 
thereon  at  the  rate  of  six  per  cent  per  an- 
num, payable  semi-annually.  This  note  Is 
secured  bj  a  trust  deed  to  Charles  M.  Smltl^ 


trustee,  of  even  date  herewith,  on  real  es- 
tate in  Chicago,  S.  \i  of  Lot  7,  BIk.  24,  Bnsb- 
nell's  addition  to  Chicago,  413  Dearborn  ave- 
nue, and  Is  to  bear  interest  at  the  rate  of 
seven  per  cent  per  annum  after  maturity. 
Danld  Stem."  When  the  case  was  submitted 
to  the  Jury  the  evidence  showed  that  interest 
due  at  the  rate  ot  $300  a  year  was  paid  on 
the  note  (semi-annually)  in  full  each  year,  up 
to,  and  Including,  1900.  The  note  was  Intro- 
duced in  evidence,  with  the  payments  of  in- 
terest, and  appellant  thereupon  offered  in 
evidence  a  discharge  In  bankruptcy  by  the 
United  States  District  Court  for  the  Northern 
District  of  Illinois,  showing  that  he  had  filed 
the  petition  In  that  court  asking  for  discharge 
of  all  his  debts  existing  on  September  27, 
1899,  including  this  note^  and  that  an  order 
discharging  him  from  those  debts  was  entered 
in  that  court  October  6,  1900.  It  was  agreed 
that  a  part  of  the  interest  on  the  note  for 
the  year  1800  and  all  the  Uiterest  for  1900  was 
paid  after  the  petition  In  bankruptcy  was  fil- 
ed. Evidence  was  also  oCTered  by  appellee 
tending  to  show  that  appellant,  after  the  pe- 
tition In  bankruptcy  had  been  filed,  promised 
to  pay  the  debt  in  fnlL  This  promise  was 
denied  by  appellant  A  verdict  waa  returned 
in  favor  of  the  plaintiff  assessing  its  damages 
at  $6,418.36,  and  Judgment  rendered  tbereoa 
On  appeal  taken  to  the  Appellate  Court  the 
Judgment  of  the  circuit  court  was  affirmed, 
and  the  case  was  thereupon  appealed  to  this 
court 

David  K.  Tone  and  Balph  F.  Stem,  for  a{h 
pellant  G.  H.  Stevwiaon  and  P.  H.  Btsboii^ 
for  apiiellee. 

CARTER,  J.  (after  stating  the  facts).  At 
the  close  of  all  the  evidence,  and  before  the 
case  had  been  argued,  counsel  for  aiq;iellant 
asked  to  have  the  Jury  instructed  to  find,  for 
the  defendant  This  was  refused,  and  this 
ruling  is  urged  as  error.  Under  the  statute, 
as  construed  by  this  court,  all  eontroverted 
questions  of  fact  are  settled  by  the  Judgment 
of  the  Appellate  Court  whtsa  It  approves  the 
verdict  of  the  Jury.  This  court  has  held 
many  times  that  on  Instructions  to  find  for 
the  defendant,  the  only  thing  that  can  be 
reviewed  In  this  court  is  whether  there  is 
any  evidence  fairly  tending  to  support  the 
plaintiff's  cause  of  action.  In  such  case  we 
cannot  consider  the  weight  of  the  testimony. 
Chicago  ft  Eastern  Illtnols  Railroad  Go.  v. 
Snedaker,  223  111.  39S,  79  N.  E.  169.  and  cases 
there  cited.  As  there  waa  evidence  fabrly 
tending  to  support  the  plaintiff's  cause  of  ac- 
tion, we  can  only  consider  in  this  case  wheth- 
er the  law  was  properly  applied  as  to  the  ad- 
mission and  exclusion  of  evidence  and  in  the 
giving  of  Instructions. 

Appellant  Insists  that  the  giving  of  the 
first  Instruction  for  appellee  was  prejudicial 
error.  That  Instruction  reads:  "The  Jniy 
are  Instructed  that  If  they  believe,  from  the 
evidence,  that  after  the  defendant  received 
bla  discbarge  in  tMnkruptcy,  he  j^omlaed  Uis 
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plaintiff  that  he  would  pay  It  the  amount 
then  lemalnlng  unpaid  upon  the  note  wbldi 
has  be«i  introduced  In  evidence,  then  the  Jury 
should  find  the  Issues  for  the  plaintiff."  It  ia 
.argued  that  the  new  promise  must  be  definite, 
express,  and  distinct;  that  the  promise  can- 
not be  conditional  unless  the  proof  sbowa 
that  the  condition  was  accepted  or  compiled 
with.  This  we  understand  to  be  the  law. 
Collier  on  Bankruptcy  (6tfa  Ed.),  p.  217: 
Brandmburg  on  Bankruptcy  (3d  Ed.)  i  391. 
It  is  contended  that  this  instruction  must 
etand  or  fall  by  itself ;  that,  as  it  practically 
directs  a  verdict,  it  cannot  be  taken  in  con- 
nection with  the  series  of  Instructions  in 
order  to  find  Its  meaning,  but  must  embrace 
all  the  facts  essentia]  to  a  recovery  upon  the 
theory  on  which  the  case  is  tried.  Illinois 
Central  Railroad  Ck>.  t.  Smith,  206  III.  608. 
70  N.  B.  628.  It  Is  claimed  that  this  instruc- 
tion does  not  comply  with  the  rule  laid  down 
in  the  authority  last  cited  because  it  does  not 
say  that  the  promise  must  be  distinct,  ex- 
press, and  not  basied  on  a  condition.  We  do 
not  so  understand  the  meaning  of  the  word 
"promised."  The  word,  standing  by  itself, 
wittaont  any  modifying  words,  means  a  dis- 
tinct, express,  unambiguous,  and  uncondition- 
al promise.  It  means  a  declaration  made  by 
one  person  to  another,  for  a  good  or  valuable 
consideration,  by  wbidt  the  promisor  binds 
himself  to  do  or  forbear  some  act,  and  gives 
to  the  promisee  a  legal  right  to  enforce  a  ful- 
fillment. To  promise  Is  to  agree.  23  Am.  & 
Eng.  Ency.  of  Law  (2d  Bd.)  p.  281.  To  the 
same  ^lect  are  the  Century  Dictionary  and 
other  standard  authorities  as  to  the  meaning 
of  this  word.  The  instruction  would  not 
have  been  made  any  clearer  in  expressing 
the  idea  contended  for  by  appellee  if  there 
had  been  Inserted  before  the  word  "promised" 
the  words  "directly,  unequivocally,  expressly, 
and  without  condition."  Standing  by  itself, 
the  Instmction  states  within  its  "four  cor- 
ners" all  of  the  essential  facts  necessary  to 
be  proved,  under  the  pleadings  in  this  case, 
for  the  plaintiff  to  recover.  It  Is  true  that 
other  instructions  given  for  the  appellant  set 
out.  in  terms,  that  the  promise  must  be  clear, 
direct,  unequivocal,  and  without  condition. 
These  do  not  in  any  way  conflict  with  the  in- 
struction here  under  discussion,  but  are  in 
entire  harmony  therewith.  Nothing  is  said  in 
any  of  the  authorities  cited  by  appellant  on 
this  question,  when  'these  authorities  are 
weighed  and  considered  in  the  light  of  the 
special  facts  under  consideration  in  each 
case,  that  In  any  way  conflicts  with  this  hold- 
ing. 

Complaint  Is  made  of  the  refusal  of  cer- 
tain instructions  asked  on  behalf  of  appel- 
lant These  instructions  attempted  to  set  out 
certain  evidence  offered  In  his  behalf  on  the 
trial  below  which  tended  to  show  that  he 
and  bis  attorney  had  certaUi  conversations 
with  a  representative  of  the  appellee,  wherein 
appellant  offered  to  appellee  to  give  a  new 
note  for  the  old  debt,  provided  appellee  would 


return  certain  certiflcates  of  ntoA  which  It 
held  and  in  which  appellant  was  interested. 
H.  T.  Smith,  treasurer  of  appellee  company, 
testified  that  a  few  days  after  appellant's 
petition  in  bankruptcy  was  filed  he  had  a 
talk  with  appellant,  in  which  the  latter  said 
he  wished  to  go  through  bankruptcy  mainly 
to  get  rid  of  some  notes  which  he  had  in- 
dorsed for  his  brother,  but  that  such  course 
would  not  affect  his  indebtedness  to  appellee ; 
that  he  would  pay  that  debt  in  full,  consider- 
ing it  one  of  honor;  that  this  promise  was 
repeated  by  appellant  to  the  witness  on  sev- 
eral 0v.-caBlons  when  they  met,  sometimes  the 
statement  being  that  he  would  pay  the  note 
in  full  or  that  be  would  pay  the  debt  in  full. 
Appellant  testified  that  he  never,  at  any  time 
or  place,  promised  to  pay  the  note,  but  that 
he  had  attempted  to  get  a  conditional  settle- 
ment However,  he  and  his  lawyer,  who  tes- 
tified for  him,  both  r  -Imit  that  the  condition- 
al offer  of  settlement  was  never  accepted  by 
the  appellant  In  view  of  this  fact  the  refus- 
al of  these  instructions  in  the  form  they  were 
drawn,  attempting  to  set  out  this  conditional 
offer,  could  not  have  harmed  appellant  All 
of  these  instructions  were  objectionable  also 
on  the  ground  that  they  isolated  facts  and 
called  attention  to  them — a  practice  which 
has  often  been  condemned  by  this  court  as 
calculated  to  mislead  the  Jury.  Weston  t. 
Teufel,  213  IIL  291,  72  N.  B.  908,  and  cases 
there  cited. 

The  claim  on  behalf  of  appellant  that  the 
payment  of  interest  on  the  note  after  the 
petition  in  bankruptcy  was  filed  was  to  pro- 
tect the  real  estate  mortgaged  to  secure  it 
cannot  have  the  effect,  on  the  issues,  here 
contended  for,  as  the  bankruptcy  proceed- 
ings divested  appellant  of  his  title  to  the  real 
estate  in  question.  There  is  no  evidence  that 
these  payments  of  interest  were  made  for 
that  purpose,  and  no  such  inference  can  be 
drawn  from  the  mere  fact  of  payment 

Appellant's  contention  that  the  title  to 
this  property  was  not  divested  because  there 
Is  nothing  to  show  the  appointment  of  a  trus- 
tee in  the  bankruptcy  proceedings,  and  that 
such  appointment  was  prerequisite  to  the 
divesting  of  the  title,  cannot  avalL  There  Is 
nothing  in  the  record  to  indicate  whether 
there  was  or  was  not  such  appointment  The 
law  requires  it  and  the  burden  was  upon 
appellant  to  prove  that  no  such  appointment 
was  made.  This  being  the  case,  there  was 
no  error  in  refusing  tastructlon  13  for  appel- 
lant 

Appellant  also  complains  that  the  court  re- 
fused to  permit  him  to  answer  certain  ques- 
tions with  reference  to  the  new  promise  made 
with  reference  to  this  $5,000  note.  It  Is  clear, 
from  the  questions  that  were  asked  and  an- 
swered, that  this  testimony  had  already  been 
fully  gone  over,  as  the  trial  court  said,  and 
therefore  there  was  no  error  In  refusing  to 
allow  him  to  restate  It 

It  Is  next  insisted  that  the  verdict  is  ex- 
cessive, that  the  face  of  the  note  was  for 
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only  $6,000;  and  that  tbe  new  promise  was 
only  to  pay  the  note  In  full,  while  the  Judg- 
ment Is  for  principal  and  Interest  As  we 
have  heretofore  stated,  the  testimony  tends 
to  show  that.  In  the  course  of  the  conversa- 
tions testified  to,  appellant  promised  to  pay 
the  debt  in  full  or  the  note  In  full.  If  he 
paid  the  debt  In  full  or  the  note  In  full,  as 
will  be  seen  by  reading  the  copy  of  the  note 
set  out  In  the  statement  of  the  case,  he  must 
have  promised  to  pay  both  principal  and  in- 
terest The  Interest  made  payable  by  such  a 
contract  Is  as  much  a  part  of  the  debt  as 
Is  the  principal.  16  Am.  &  Eng.  Ency.  of 
Law  (2d  Ed.)  999-1073.  Manifestly,  under 
all  well-considered  authorities,  the  effect  of 
the  new  promise  revives  the  debt  barred  by 
the  discharge.  The  original  cause  of  action 
Is  not  destroyed  by  the  bankruptcy  proceed- 
ings. The  debt  is  revived  on  the  original  con- 
sideration. A  debt  discharged  Is  not  a  debt 
paid,  as  the  moral  obligation  remains  and 
is  held  by  all  the  authorities  to  be  a  suffi- 
cient consideration  for  a  new  promise.  Col- 
lier on  Bankruptcy  (5th  Ed.)  p.  217.  The 
debt  Is  due  In  conscience  though  discharged 
in  law.  This  moral  obligation,  uniting  with 
a  subsequent  promise  by  the  bankrupt  to  pay 
the  debt  gives  a  right  of  action.  Bump  on 
Bankruptcy  (11th  Ed.)  p.  716.  This  court 
has  held  that  the  only  effect  of  the  discharge 
In  bankruptcy  Is  to  suspend  the  right  of 
action  against  the  bankrupt  in  person;  it 
does  not  annul  the  original  debt  of  the  debtor. 
No  one  can  plead  the  discharge  except  the 
bankrupt  himself,  and  he  may.  If  he  chooses, 
waive  the  right  or  avoid  It  by  a  new  prom- 
ise. Mallln  V.  Wenham,  209  111.  252,  70  N.  B. 
664,  65  li.  B.  A.  602,  101  Am.  St  Rep.  233, 
and  cases  there  cited.  There  is  nothing  In 
Allen  &  Co.  V.  Ferguson,  18  Wall.  2,  21  U. 
Ed.  854,  cited  by  appellant  that  in  any  way 
conflicts  with  the  decisions  of  this  court  on 
the  effect  of  the  discharge  In  bankruptcy  and 
the  nature  of  the  promise  to  revive  such  a 
debt 

We  find  no  reversible  error  in  the  admission 
or  exclusion  of  testimony,  nor  in  the  giving 
or  refusal  of  instructions. 

As  there  was  evidence  In  the  record  which 
fairly  tended  to  prove  that  a  new  promise 
had  been  made  by  appellant  which  revived 
the  debt,  after  the  proceedings  In  bankruptcy 
had  been  commenced,  the  Judgment  of  the 
Appellate  Court  on  these  facts  Is  conclusive 
upon  this  court  The  Judgment  of  that  court 
will  therefore  be  affirmed. 

Judgment  affirmed. 


(226  111.  486)  '       - 

DAHLBERG  v.  PEOPLE. 
(Supreme  Court  of  Illinois.    Feb.  21,  1907.) 
1.  Mayhem— AiTEMPT— Evidence. 

One  cannot  be  convicted  of  an  attempt  to 
commit  mayhem  by  destroyinK  an  eye  with  red 
pepjjer,  there  being  no  other  evidence  of  Intent 
than  the  throwing  of  the  pepper,  and  the  evi- 
dence showing  that  an  eye  cannot  be  destroyed 


by  red  pepper,  unless  it  Is  allowed  to  stay  in 
the  eye  longer  than  it  would  take  to  remove  it 
in  the  ordinary  course  of  events. 

[Ed.  Note.— For  oases  in  point  see  Cent  Dig. 
vol.  34,  Mayhem,  i  9.] 

2.  Cbiuinai.  Law— Bvidencb— Res  Gest^. 

While  under  an  indictment  charging  an  at- 
tempt to  commit  mayhem  on  G.,  by  throwing 
red  pepper,  evidence  that  after  throwing  the 
pepper,  defendant  followed  up  G.,  and  attempted 
to  strike  him  with  an  umbrella,  may  be  admit- 
ted as  par*  of  the  res  gestae,  the  fact  that  she 
did  so  strike  him,  not  only  may  not  be  con- 
sidered as  an  indep^dent  attempt  at  mayhem, 
but  may  not  be  considered  to  aid  any  weakness 
in  the  case  as  to  the  attempt  by  throwing 
pepper. 

3.  Same. 

On  a  prosecution  for  attempt  to  commit 
mayhem  by  throwing  red  pepper  at  G.,  evi- 
dence of  the  condition  of  the  ej'e  of  G.  as  found 
by  his  physician  on  the  night  after  such  inci- 
dent caused  by  defendant  striking  G.  with  an 
umbrella  immediately  after  throwing  the  pep- 
per, is  not  admissible  as  part  of  the  res  gests. 

Error  to  Criminal  Court  Cook  County; 
John  Gibbons,  Judge. 

Angusta  Dahlberg  was  convicted  of  an  at- 
tempt to  commit  mayhem,  and  brings  error. 
Reversed  and  remanded. 

Lynn  &  Roe,  for  plalnttfT  in  error.  W.  H. 
Stead,  Atty.  Gen.,  John  J.  Healy,  State's 
Atly.,  and  Harry  Olson,  for  the  People. 

PER  CURIAM.  Plaintiff  In  error  was 
found  guilty  by  a  Jury  In  the  criminal  court 
of  Cook  county  of  an  assault  with  attempt 
to  commit  mayhem  upon  William  Grace,  and 
sentenced  to  the  penitentiary  on  an  Inde- 
terminate sentence.  Motions  for  new  trial, 
and  in  arrest  of  Judgment  were  overruled, 
and  thereupon  this  writ  of  error  was  prose- 
cuted. 

It  appears  from  the  record  that  on  Sep- 
tember 16,  1905,  William  Grace  and  his  son, 
H.  E.  Grace,  left  their  office  on  Wabash  ave- 
nue near  Fourteenth  street,  Chicago,  and 
crossed  the  Intersection  of  the  two  streets 
diagonally.  Intending  to  take  a  street  car 
down  town.  PlalntlfiT  In  error  approached 
them,  walking  west  along  Fourteenth  street 
Considerable  testimony  appears  in  the  record, 
and  more  was  offered,  but  ruled  inadmis- 
sible, as  to  the  relations  between  plaintiff  in 
error  and  William  Grace,  which  It  Is  not 
necessary  to  refer  to  at  length.  It  appears 
uowever,  that  they  had  known  each  other 
for  some  22  years.  She  claimed  he  was  the 
cause  of  her  separation  from  her  husband, 
and  had  persecuted  her  in  many  ways,  while 
he  in  turn  claimed  she  had  "chased"  him  for 
many  years  and  had  written  innumerable  let- 
ters, both  to  himself  and  his  family,  causing 
him  great  annoyance,  but  that  be  was  ready 
to  forget  her  If  she  would  let  him  alone. 
On  the  day  In  question,  when  they  saw  plain- 
tiff In  error,  Grace  and  his  son  crossed  Four- 
teenth street  and  started  toward  a  neighbor- 
ing livery  stable,  and,  upon  Mrs.  Dahlberg 
changing  her  course  in  the  same  direction, 
they  started  back  toward  the  usual  place 
for  taking  the  car,  when  she  again  changed 
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her  course,  and  all  three  met  near  the  center 
of  Fourteenth  street,  about  where  the  east 
sidewalk  on  Wabash  avenue,,  if  extended, 
would  cross  the  street  When  plaintiff  in 
error  was  about  three  or  four  feet  from  Wil- 
liam brace  the  testimony  tends  to  show  that 
she  took  a  small  bag  of  red  pepper  in  a  pow- 
dered form  from  her  satchel,  and  threw 
either  the  bag  containing  the  pepiter,  as  a 
whole,  at  William  Grace,  or,  what  is  more 
probable  from  a  comparison  of  the  evidence 
of  the  various  witnesses,  threw  some  of  the 
contents  first,  and  then  the  bag,  with  its 
remaining  contents.  While  a  small  portion 
of  the  pepper  fell  on  Grace's  breast  none  of 
It  reached  his  eyes.  Some  of  it  did  enter  the 
eye  of  a  bystander,  Richard  Hlnton,  standing 
about  10  feet  away,  and  the  bag  itself,  with 
a  quantity  of  the  pepper  therein,  fell  to  the 
ground  and  was  secured  by  Grace's  son,  and 
offered  In  evidence  at  the  trial.  After  the 
pepper-throwing  incident  Grace  and  his  son 
walked  towards  the  livery  bam.  Plaintiff 
In  error  started  to  cross  Fourteenth  street 
in  the  opposite  direction  from  the  side  on 
which  the  bam  is  situated,  and  away  from 
the  direction  taken  by  the  Graces,  but  after- 
wards she  took  the  same  direction  they  did, 
and,  catching  up  with  them,  strack  William 
Grace  across  the  eye  with  the  handle  of  her 
umbrella,  bmlsing  and  blacking  the  face  in 
the  immediate  vicinity  of  the  eye,  but  not 
injuring  the  eye  in  any  way  or  causing 
any  serious  permanent  Injuries  to  the  face. 
Grace  and  his  son  then  went  to  the  livery 
stable,  and  plaintiff  in  error,  after  following 
a  part  of  the  distance,  and  possibly  making 
other  attempts  to  strike  him  with  the  um- 
brella, left. 

Section  207  of  division  1  of  the  Criminal 
Code  (Hurd's  Rev.  St  1906,  p.  713)  provides : 
"Whoever,  with  malicious  intent  to  maim  or 
disfigure,  cuts  or  maims  the  tongue,  puts  out 
or  destroys  an  eye,  cuts  or  tears  off  an  ear, 
cuts,  slits  or  mutilates  the  nose  or  Up,  cuts 
ott  or  disables  a  limb  or  otlier  member  of  an- 
other person,  shall  be  imprisoned  in  .the 
penitentiary,"  etc.  Section  1  of  division  2 
(Hurd's  Rev.  St  1905,  p.  730)  provides: 
"Whoever  attempts  to  commit  any  offense 
prohibited  by  law,  and  does  any  act  towards 
it  but  falisi  or  is  Intercepted  or  prevented 
in  Its  execution,  where  no  express  provision 
is  made  by  law  for  the  punishment  of  such 
attempt,  shall  be  punished,  when  the  offense 
thus  attempted  is  a  felony,  by  imprisonment 
in  the  penitentiary,"  etc  Mayhem,  under 
the  common  law,  while  less  inclusive  than 
under  our  statutes,  did  include  the  striking 
out  or  blinding  of  an  eye.  1  Hawkins'  Pleas 
of  the  Crown,  p.  107.  An  attempt  is  defined 
by  a  recent  writer  as  "an  intended,  apparent, 
unfinished  crime.  •  *  •  It  must  be  ap- 
parent, since  if  it  be  obviously  not  likely  to 
effect  the  result  at  which  it  aims  (e.  g.,  where 
a  popgun  is  leveled  at  a  ship  or  a  witch  is 
employed  to  use  enchantmeints,)  it  is  not  in- 
dictable.   *    *    *    It  must  be  In  such  prog- 


ress that  it  will  be  consummated  unless  in- 
terrupted by  circumstances  Independent  of 
the  will  of  the  attempter."  1  Wharton  on 
Crlm.  Law  (10th  Ed.)  f  173.  The  indictment 
can  be  sustained  when  the  means  are  ap- 
parently adapted  to  the  end.  The  offense  is 
complete  if  the  means  employed  appeared 
both  to  the  assailant  and  to  the  assailed  as 
adequate;  but,  if  the  means  are  both  abso- 
lutely and  apparently  inadequate,  then  the 
attempt  does  not  exist  To  constitute  an  at- 
tempt, "there  must  be  such  a  preliminary 
overt  act  as  may,  by  the  course  of  the  usual 
natural  laws,  apparently  result,  if  not  inter- 
rupted, in  crime."  1  Wharton  on  Crim.  Law 
(lOtb  Ed.)  I  183.  In  order  to  make  the  of- 
fense Indictable,  there  must  also  be  Joined 
with  the  apparent  adequate  means  a  guilty 
intent;  and  this  is  especially  so  in  proving 
an  attempt  to  commit  a  crime.  There  must 
not  only  be  the  guilty  Intent  but  there  must 
be  a  specific  intent  to  do  the  particular  thing. 
1  Bishop's  New  Crim.  Law,  p.  466.  From  a 
careful  reading  of  the  evidence  in  the  record, 
there  appears  to  be  no  question  that  plaintiff 
In  error  threw  red  pepper  at  William  Grace 
on  the  occasion  mentioned,  although  she  de- 
nies doing  so.  Did  she,  when  she  threw  the 
pepper,  intend  to  maim  or  disfigure  him  by 
putting  out  or  destroying  one  or  both  of  his 
eyes,  and  was  the  act  of  throwing  the  red 
pepper  such  a  one  as  In  the  course  of  the 
usual  and  natural  laws  would,  if  unlnter- 
rapted,  result  in  that  crime? 

The  only  testimony  on  behalf  of  the  people 
to  the  effect  that  red  pepper  will  put  out  or 
destroy  an  eye  was  given  by  Dr.  Allport  who 
stated  that  In  his  opinion,  red  pepper  in  the 
eye  will  destroy  the  sight;  but  while  evi- 
dently a  doctor  of  considerable  experience 
and  testifying  In  good  faith,  he  admitted  that 
he  had  never  Imown  of  such  an  effect  taking 
place,  either  from  professional  or  personal  ex- 
perience, and  did  not  care — indeed  did  not 
seem  able — to  quote  any  medical  authority 
to  sustain  his  opinion.  Two  witnesses  intro- 
duced by  the  defense  had  had  personal  ex- 
perience with  pepper  in  their  own  eyes.  One 
of  them.  Dr.  Charles  H.  Miller,  professor  of 
pharmacology  In  a  prominent  medical  college, 
testified  that  he  had  never  known  or  read  of 
a  case  of  the  sight  being  destroyed  by  red 
pepper;  that  he  had  made  diligent  search  of 
the  t>ooks  and  medical  reports  for  such  a 
case;  that  when  a  small  boy  he  had  acci- 
dentally got  red  pepper  in  his  eyes,  and  when 
they  were  washed  out  with  water  and  milk 
the  only  result  was  inflaming  them  for  two 
or  three  days.  The  other  witness.  Dr.  Ste- 
phen W.  Oox,  testified  that  in  his  opinion 
red  pepper  would  not  destroy  the  sight ;  that 
he  had  never  known  or  read  of  its  doing 
so ;  that  It  would  affect  the  sight  only  a  little 
while  after  it  was  washed  out  by  the  tears, 
and  that  on  the  morning  of  the  day  he  tes- 
tified he  had  put  a  pinch  of  red  pvper  in  his 
own  eye  on  two  occasions,  resulting  only  in 
four  or  five  minutes'  smarting;  that  he  was 
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wllllns  to  place  then  In  bis  own  eyes  some  of 
the  pepper  taitroduced  In  erldence  as  having 
been  thrown  by  plaintiff  In  error.  Both  of 
these  witnesses  stated  that,  If  a  large  amount 
of  pepper  were  placed  In  the  eye  and  sealed 
there,  and  not  allowed  to  be  washed  out  by 
tears  or  In  some  other  manner,  serious  effects 
to  the  eye  might  be  caused.  It  Is  quite  evi- 
dent from  the  testimony  In  this  record  that 
It  was  not  In  plaintiff  In  error's  power,  and 
could  not  have  been  her  Intention,  to  have 
the  pepper  remain  in  Grace's  eyes  any  longer 
than  it  would  take  him  to  remove  It  in  the 
ordinary  course  of  events.  Probably  the  best 
testimony  as  to  the  effects  of  the  very  pepper 
In  question  was  offered  by  Richard  Hinton, 
one  of  the  witnesses  for  the  state.  He  was 
standing  about  10  feet  away  when  the  ac- 
cident took  place,  and  received  a  part  of  the 
pepper  evidently  Intended  for  Grace.  He  tes- 
tified that  his  left  eye  was  filled  with  pep- 
per ;  that  he  took  his  handkerchief  to  wipe  the 
pepper  out,  and  as  the  water  ran  out  it  re- 
lieved the  eye  of  the  pepper.  No  serious  or 
even  disagreeable  results  followed,  as  la  ap- 
parent from  his  testimony;  for  he  was  able 
to  testify  with  considerable  particularity  as 
to  what  happened  immediately  after  the  pep- 
per-throwing incident.  It  can  hardly  be  con- 
tended that  the  pepper  thrown  by  plaintiff 
in  error,  and  which  affected  Hinton  so  slight* 
ly,  would,  if  it  had  struck  the  eye  of  William 
Grace,  for  whom  it  was  apparently  intended, 
have  destroyed  or  even  seriously  injured  his 
eyesight.  We  do  not  find  It  necessary  to  con- 
sider the  question  as  to  whether  plaintiff 
In  error  could  be  convicted  of  an  attempt 
at  mayhem  if,  when  she  threw  the  pepper, 
she  ttkougbt  she  had  employed  adequate 
means,  and  intended  to  destroy  the  eyesight 
of  William  Grace,  when,  in  fact,  she  used  In- 
adequate means  for  the  purpose.  There  is 
no  testimony  in  the  record  tending  to  show 
that  she  so  believed  and  Intended,  and  while 
in  criminal  cases  the  criminal  Intention  may 
be  manifested  by  the  circumstances  connected 
with  the  perpetration  of  the  offense  without 
any  positive  testimony  as  to  Intention,  it  cer- 
tainly could  not  be  inferred  because  plaintiff 
in  error  used  inadequate  means  that  she 
intended  to  use  adequate  means.  Moreover, 
'  the  former  husband  of  plaintiff  in  error  was 
a  physician,  and  she  herself  testified  that 
she  knew  red  pepper  would  not  blind.  The 
testimony  Indicates  that  she  had  considerable 
acquaintance  with  acids  which  would  un- 
doubtedly have  effected  her  purpose  had  she 
desired  and  intended  to  destroy  Grace's  sight. 
It  appears  from  the  testimony  that,  In  the 
proceedings  following  the  throwing  of  the 
pepper,  William  Grace  was  struck  across  the 
eye  with  the  handle  of  plaintiff  In  error's 
umbrella — ^probably  by  her,  although  she  de- 
nies it  The  hidlctment  does  not  charge  this 
as  one  of  the  overt  acts  of  an  attempted  may- 
hem, and  the  jury  could  not  properly  take 
the  evidence  of  the  striking  with  the  umbrella 


into  consideration  as'  an  Independent  attempt 
at  mayhem  or  to  bolster  up  any  supposed  weak- 
ness of  the  case  as  to  the  attempt  at  mayhem 
by  throwing  pepper.  The  testimony  show- 
ing that  after  throwing  the  pepper  she  fol- 
lowed  him  up  and  attempted  to  strike  him 
with  her  umbrella  might  properly  be  admit- 
ted as  a  part  of  the  res  gestae,  but  the  evi- 
dence of  William  Grace's  physician.  Dr.  All- 
port,  that  on  the  evening  after  the  injury  he 
examined  Grace's  face,  and  the  description 
in  his  testimony  of  the  injury  alleged  to 
have  been  caused  by  the  umbrella,  cannot  be 
considered  as  a  part  of  the  res  gestte  of  the 
crime  charged  In  this  Indictment.  The  tes- 
timony of  Dr.  AUport  as  to  the  injury  caused 
by  the  umbrella  was  improperly  and  errone- 
ously admitted.  From  this  entire  record  we 
cannot  escape  the  conclusion  that  the  verdict 
of  the  jury  was  founded  largely  on  the 
bruised  eye,  considered  as  an  Independent  at- 
tempt at  mayhem  by  a  method  not  alleged 
and  charged  In  the  indictment  There  seems 
to  be  some  indications  in  the  record  that  the 
evidence  as  to  the  umbrella  incident  was  ad- 
mitted to  show  the  intent  to  injure  the  eye  by 
throwing  the  pepper.  The  testimony  In  this 
case  does  not  confirm  that  view.  After  plain- 
tiff In  error  threw  the  pepper,  she  started  to 
cross  the  street  away  from  Grace  and  his 
son,  but,  apparently  changing  her  mind,  she 
followed  them  toward  the  bam,  and  It  was 
then  the  alleged  striking  with  the  umbrella 
took  place.  If  she  Intended  to  put  out  bis 
eye  with  the  umbrella,  prodding  with  the 
point  of  the  umbrella  would  have  been  a  more 
effective  method  than  striking  with  the 
handle. 

This  court  is  committed  to  the  fullest  ex- 
tent to  the  doctrine  that  the  jury  are  the 
judges  of  the  facts  and  the  weight  of  the  evi- 
dence in  all  criminal  cases,  yet  it  is  the  dut^ 
of  this  court  to  carefully  review  the  evidence, 
and,  where  we  believe  the  conviction  is  based 
upon  unsatisfactory  evidence,  or  where,  after 
a  patient  consideration  of  the  evidence,  "there 
remains  such  grave  and  serious  doubt  of  the 
guilt  of  the  accused"  (as  alleged  In  the  indict- 
ment) "as  leads  to  the  conclusion  that  the 
verdict  of  the  jury  Is  the  result  of  prejudice 
or  passion,  and  not  of  that  calm  and  de- 
liberate .consideration  of  the  evidence  which 
the  law  requires,"  then  we  should  so  find. 
Keller  v.  People,  204  lil.  804,  68  N.  E.  512. 
We  do  not  think  the  evidence  in  this  record 
was  sufficient  to  justify  the  conviction  for 
the  crime  alleged  in  the  indlctmoit  We  are 
also  of  the  opinion  that  the  admission  of  Dr. 
Allporf  s  testimony  as  to  the  diaracta  of 
the  injury  to  the  prosecuting  witness  alleged 
to  Iiave  been  caused  by  the  umbrella  was 
reversible  error.  Because  of  our  ruling  on 
these  questions,  we  do  not  find  It  necessary 
to  discuss  the  other  alleged  errors. 

The  judgment  of  the  criminal  court  will  be 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


Digitized  by 


Google 


lU.) 


FSOPLE  r.  WELSH. 


313 


<235  ni.  3M) 

PEOPIjH  ex  rel.  CARSON,  Connty  Treasurer, 

V.  WELSH. 

(Supreme  Court  of  Illinois.    Feb.  21,  1907.) 

1.  Schools  and  School  Distbicts  —  Taxa- 
tion. 

By  a  special  charter  the  city  of  Rockford 
was  );iven  control  of  its  schools  and  was  an- 
thorized  to  appoint  school  inspectors  to  manaKe 
them,  and  the  school  tax  was  to  be  levied  by 
the  common  codncil  upon  estimates  furnished 
by  the  inspectors,  but  in  1880  the  city  was  in- 
corporated under  the  general  law.  Kurd's  Rev. 
St.  1905,  p.  1842  fActs  1879,  p.  285.  as  amend- 
ed), provides  that  where  theretofore  under  any 
Keneral  or  special  law  the  members  of  the  com- 
mon council  of  any  city  were  made  ez  officio 
members  of  the  board  of  education  for  the  school 
district  of  which  such  city  shall  constitute  the 
whole  or  a  part,  the  members  of  the  board  of 
education  shall  he  spnointed  bv  the  mnyor.  and 
that  such  board  shall  annually  certify  to  the 
council  the  amount  of  money  required  for 
school  purposes  for  the  ensuinK  year,  and  the 
common  council  shall  thereupon  cause  the 
amount  so  certified  to  be  levied.  Held,  that  the 
members  of  the  Rockford  council  were,  within 
the  meantnir  of  the  act  of  1879,  as  amended,  ez 
officio  members  of  the  board  of  education,  and 
that  the  act  applies  to  that  city,  and  hence, 
before  a  valid  school  tax  can  be  levied  by  the 
council,  there  must  be  a  board  of  education  ap- 
pointed, and  the  board  must  certify  to  the  coun- 
cil the  amount  of  money  reduired  to  be  raised 
bv  taxation  «s  required  by  the  act. 

2.  Taxation— Pboceedinob  fob   Collection 
— Amendment. 

On  an  application  for  a  judgment  and  order 
of  sale  aeainst  land  for  a  tax  levied  by  the  city 
of  Rockford  based  on  an  estimate  furnished 
by  the  board  of  school  inspectors,  appointed  un- 
der a  special  charter  which  had  been  repealed, 
it  was  not  error  to  refuse  the  people  leave  to 
amend  the  estimate  so  that  it  might  conform  to 
the  certificate  required  by  another  act. 

3.  Schools  and  School  Distbicts— De  Fac- 
to   OlTICEBS. 

A  board  of  school  inspectors  acting  under 
a  special  charter  which  had  been  repealed  could 
not  constitute  a  de  facto  board  of  education 
under  another  act. 

Error  to  Winnebago  County  Court;  W.  C. 
De  Wolf,  Judge. 

Action  by  the  people,  on  the  relation  of  J. 
H.  Carson,  county  treasurer,  against  R.  E. 
Welsh,  for  Judgment  and  order  of  sale. 
From  a  judgment  for  defendants,  plaintiff 
brings  error.  Affirmed. 

Charles  W.  Ferguson,  Corp.  Counsel,  Har- 
ry B.  North,  State's  Atty.,  and  L.  M.  Redt- 
how.  City  Atty.,  for  plaintiff  In  error.  R. 
K.  Welsh  and  Stanton  A.  Hyer,  for  defend- 
ant in  error. 

HAND,  J.  This  Is  a  writ  of  error  to  re- 
Tlew  the  Judgment  of  the  county  court  of 
Winnebago  county  refusing  Judgmrait  and 
order  of  sale  against  certain  real  estate  of 
defendant  In  error,  situated  in  the  city  of 
Rockford,  for  the  school  tax  of  1905  levied 
against  said  lands  In  said  city. 

The  city  of  Rockford  prior  to  1880  was 
ot^anized  under  a  special  charter.  In  that 
year  It  became  Incorporated  under  the  gen- 
eral law  relating  to  cities,  villages,  and  towns, 
and  the  main  question  which  arises  upon  this 
record  Is:  Should  the  school  tax  of  said  city 


for  1905  hare  been  levied  under  the  provi- 
sions of  said  special  charter  or  under  the  act 
of  1879,  as  amended,  entitled  "An  act  to  pro- 
Tide  for  the  appointment  of  school  directors, 
and  members  of  the  board  of  education  In  cer- 
tain cases"?  Kurd's  Rev.  St  1905,  p.  1842. 
By  article  17  of  Its  special  charter  the  com- 
mon council  of  the  city  of  Rockford  was  giv- 
en control  of  the  schools  of  said  city,  which 
city  formed  one  school  district,  and  was  au- 
thorized to  appoint  a  board  of  school  in- 
spectors, not  exceeding  five  in  number,  to 
manage  the  schools  of  said  city,  and  the 
school  tax  of  said  city  was  to  be  levied  by 
the  common  council  upon  estimates  to  be 
furnished  to  It  by  said  board  of  school  inspec- 
tors, and  the  tax  In  question  was  so  levied. 
By  the  act  of  1879  (Acts  1879,  p.  285),  as 
amended,  which  consists  of  four  sections.  It 
is  provided  that  In  all  cases  where,  by  the 
provisions  of  any  general  or  special  law,  the 
members  of  the  common  council  of  any  city 
are  made  ex  officio  school  directors  or  mem- 
bers of  the  board  of  education  in  and  for  a 
school  district,  of  which  said  city  shall  con- 
stitute the  w^hole  or  a  part,  the  said  school 
directors  or  members  of  the  board  of  educa- 
tion In  said  city  shall  thereafter  be  appoint- 
ed by  the  mayor  of  said  city  and  confirmed 
by  Its  common  council,  and  In  all  school  dis- 
tricts to  which  said  act  applies  the  board  of 
school  directors  or  board  of  education  shall 
annually  certify  to  the  common  council,  un- 
der the  hands  and  seals  of  the  president  and 
secretary  of  the  board,  the  amount  of  money 
required  to  be  raised  by  taxation  for  school 
purpo^s  In  said  district  for  the  ensuing 
year,  and  the  common  council  shall  there- 
upon cause  the  amount  so  certified  to  be 
levied  and  collected  in  the  same  manner  as 
is  now  provided  by  law  for  the  levy  and  col- 
lection of  taxes  for  school  purposes  in  said 
district  While  the  special  charter  of  the 
city  of  Rockford  gave  the  common  council 
of  said  city  power  to  appoint  a  board  of  school 
inspectors,  the  common  council  had  power  to 
define  their  duties.  We  think,  therefore, 
that  the  schools  of  said  city  were  placed  un- 
der the  control  of  said  common  council,  and 
that  the  members  of  the  common  council, 
within  the  meaning  of  the  act  of  1879,  were, 
by  virtue  of  the  fact  that  they  were  members 
of  that  body,  ex  officio  members  of  the  board 
of  education  of  said  city,  and  that  the  act 
of  1879,  as  amended,  applies  to  the  city  of 
Rockford,  an(l  that  it  was  the  duty  of  the 
mayor,  with  the  advice  and  consent  of  its 
common  council,  to  appoint  a  board  of  educa- 
tion In  said  city  in  accordance  with  the  pro- 
visions of  section  2  of  said  act  of  1879,  which 
board  should  have  control  of  the  schools  of 
said  city.  This  view  of  the  law  finds  sup- 
port in  the  cases  of  Cleveland,  Cincinnati, 
Chicago  &  St  Louis  Railway  Co.  v.  Randle, 
183  III.  S&l,  55  N.  E.  728,  and  Schmohl  v. 
Williams,  215  111.  63,  74  N.  B,  75. 

If  the  act  of  1879  applies  to  the  city  of 
Rockford,  it  would  then  seem  clear  that  un- 
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der  section  4  of  said  act,  before  a  valid  school 
tax  could  be  levied  In  said  city  by  the  com- 
mon cotmcil,  the  board  of  education  of  said 
city  should  determine  the  amount  of  money 
required  to  be  raised  by  taxation  for  school 
purposes  in  said  city  for  the  ensuing  year, 
which  amount  should  be  certified' to  the  city 
council  under  the  hands  and  seals  of  the  pres- 
ident and  secretary  of  said  board,  and,  as 
no  such  certificate  was  made  to  the  common 
council,  the  tax  levy  for  1906  was  void. 

It  is,  however,  urged  that  the  board  of 
school  inspectors  made  an  estimate  of  the 
amount  of  funds  requisite  to  support  the 
schools  of  said  district  for  the  year  1905  and 
presented  the  same  to  the  common  council  of 
said  city,  and  that  the  court  erred  in  refus- 
ing the  people  leave,  upon  the  application 
for  Judgment  and  order  of  sale,  to  amend 
said  estimate  so  that  the  same  would  con- 
form to  the  certificate  provided  for  to  be 
made  to  the  common  council  by  section  4  of 
the  act  of  1879.  The  board  of  school  Inspec- 
tors were  not  acting  or  attempting  to  act  un- 
der the  act  of  1879,  but  were  acting  under  the 
provisions  of  the  special  charter  of  said  city. 
There  had,  therefore,  been  no  attempt  on  the 
part  of  said  board  of  inspectors  to  comply 
with  the  provisions  of  section  4  of  the  act 
of  1879,  and  there  was  therefore  nothing  in 
the  record  by  which  to  amend  said  estimate. 
Chicago  &  Northwestern  Railway  Co.  v. 
People,  200  111.  141,  65  N.  E.  705. 

It  is  also  said  that  the  board  of  school  in- 
spectors constituted  a  de  facto  board  of  ed- 
ucation, under  the  act  of  1879,  in  and  for 
said  city,  and  that  their  acts  were  binding, 
as  such,  upon  the  taxpayers  of  said  city. 
There  can  be  no  de  facto  ofllcer  unless  there 
could  be  a  de  Jure  officer.  The  board  of 
school  Inspectors  were  acting  under  a  law 
that  had  been  repealed,  and  were  not  acting 
or  claiming  to  act  as  a  board  of  education  In 
said  city  by  virtue  of  the  act  of  1879.  We 
think  it  therefore  clear  that  the  acts  of  the 
board  of  school  inspectors  cannot  be  sustain- 
ed on  the  ground  that  they  were  acting  as  a 
de  facto  board  of  education  under  the  act  of 
1879. 

From  a  careful  examination  of  this  record 
we  are  of  the  opinion  the  Judgment  of  the 
county  court  was  correct  and  should  be  af- 
firmed, which   Is   done  accordingly. 

Judgment  affirmed. 


(22S  III.  602) 

STACKPOLB  T.  SCHMUCKER  et  al. 

(Supreme  Court  of  Illinois.    Feb.  21,  1907.) 

1.  Appeal— Review— DiscBJcnoN  of  Coob't— 

Amendment  or  Answeb. 

The  Supreme  Court,  in  the  absence  from 
the  record  on  appeal  of  affidavits  used  in  sup- 
port of  a  motion  for  leave  to  amend  an  answer, 
will  not  hold  that  the  lower  court  abused  its 
discretion  in  permitting  the  amendment. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  8,  Appeal  and  Error,  {  2883.] 


2.  Deeds— Ratification  or  Voidablb  Deed 
—Acceptance  op  Benefits. 

Where  a  purchaser  of  a  fruit  farm,  after 
beine  fully  advised  of  the  falsity  of  representa- 
tions made  by  the  vendor  on  the  sale  of  the 
property,  employs  an  agent  to  care  for,  and 
dispose  of,  the  products  of  the  farm  in  any  man- 
ner as  the  agent's  judgment  may  best  dictate, 
and  to  account  for  the  net  proceeds,  he  will 
be  deemed  to  have  ratified  the  sale  of  the  prop- 
erty to  him,  notwithstandinK  the  contract  with 
the  agent  does  not  give  rise  to  an  estoppel  nor 
amount  to  a  new  contract  with  the  vendor. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  16,  Deeds,  {S  206,  207.]  ' 

3.  Same. 

A  purchaser  of  a  fruit  farm  after  being 
fully  advised  of  the  falsity  of  representations 
made  by  the  vendor  on  the  sale  of  the  property, 
employed  an  agent  to  dispose  of  ttie  products 
of  the  farm  and  account  for  the  net  proceeds. 
At  that  time  several  montlis  must  elapse  be- 
fore there  would  be  any  income  from  the  farm, 
and  no  immediate  action  was  necessary  in 
order  to  insure  that  income.  Held,  that  the 
purchaser's  act  in  employing  the  agent  could 
not  be  taken  merely  as  an  attempt  to  preserve 
the  realization  of  some  income  from  the  prop- 
erty for  the  benefit  of  whomsover  should  prove 
the  owner  thereof,  but,  from  such  act  he  most 
be  deemed  to  have  ratified  the  sale. 

Appeal  from  Circuit  Court,  Lee  County; 
R.  S.  Farrand,  Judge. 

Bill  by  Clarence  H.  Stackpole  against 
Frank  O.  Schmucker  and  another  to  rescind 
a  certain  transaction  on  the  ground  of  fraud. 
From  a  decree  for  defendants,  plaintiff  ap- 
peals.   Affirmed. 

Henry  S.  Dixon  and  Trusdell  &  Smith,  for 
appellant  J.  W.  Watts  and  E.  E.  Wlngert. 
for  appellees. 

SCOTT,  C.  J.  On  January  24,  1903,  the 
appellant,  tben  a  resident  of  Dixon,  Lee  coun- 
ty, III.,  sold  to  Frank  O.  Schmucker  and 
Samuel  W.  Schmucker,  appellees,  a  parcel  of 
real  estate  and  a  stock  of  merchandise  in  that 
place,  and  received  in  payment  therefor  a 
contract  for  a  deed  to  21  acres  of  land,  a 
fruit  farm,  near  the  village  of  Rumsey,  in 
Tolo  coun^,  Cal.  On  July  8,  1903,  in  the 
circuit  court  of  Lee  county,  appellant  filed 
bis  bill  to  rescind  the  transaction,  alleging 
that  be  had  never  seen  the  California  proper- 
ty prior  to  the  consummation  of  the  trade, 
and  that  in  the  transaction  he  relied  upon 
certain  representations  made  to  him  by 
Frank  O.  Schmucker  in  reference  to  the  loca- 
tion, condition,  and  value  of  the  California 
realty,  and  that  said  representations  were 
false,  in  that  by  those  representations  it 
was  made  to  appear  that  the  value  of  said 
realty,  and  the  Income  therefrom  for  the  two 
preceding  years,  were  much  greater  than  th^ 
actually  were,  the  improvements  on  said  real- 
ty more  extensive  and  of  greater  value  than 
they  really  were,  and  the  location  of  the 
property  much  more  desirable  than  it  In  fact 
was.  It  further  appeared  from  the  bill  that 
appellant,  shortly  after  the  transaction  was 
closed,  went  to  California,  discovered  the 
falsity  of  the  statements  relied  upon,  and  up- 
on his  return  from  California  rescinded  the 
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sale  and  tendered  a  return  of  what  he  bad 
received,  which  tender  was  refused.  The  bill 
offers  restitution  to  appellees  of  the  property 
received  by  appellant  and  prays  for  rescis- 
sion and  accounting  and  general  relief.  The 
original  answer  admits  the  transaction,  but 
denies  all  allegations  tending  to  show  fraud, 
denies  tender,  and  avers  that  tender  would 
have  been  refused  had  It  been  made.  Repli- 
cation was  filed,  and  at  the  September  term, 
1903,  the  cause  was  referred  to  the  master 
to  take  proofs  and  report  same  with  his 
findings.  The  evidence  talcen'  before  the  mas- 
ter tended  to  show  that  appellant,  after  he 
acquired  knowledge  of  the  fraud,  ratified  the 
transaction.  At  the  conclusion  of  the  taking 
of  the  evidence  on  the  part  of  appellees,  they 
gave  the  appellant  notice  that  they  would 
ask  leave  to  amend  the  answer  to  conform  to 
the  evidence. 

The  master  found  the  issues  for  appellant, 
and  reported  that  he  refused  to  consider  the 
defense  of  laches  and  ratification  because  not 
set  up  In  the  answer.  The  appellees  filed  ob- 
jections to  the  report,  which  were  overruled, 
and  later  filed  exceptions  In  the  circuit  court 
When  the  cause  came  on  to  l>e  heard  on  these 
exceptions,  the  appellees  moved  for  leave  to 
amend  their  answer.  The  court  permitted 
the  amendment,  and  the  answer  was  so 
amended  as  to  interpose  as  a  defense  the 
fact  that  the  appellant  had  ratified  the 
exchange  of  property  after  being  fully  ad- 
vised of  the  falsity  of  the  alleged  false  repre- 
sentations. The  cause  was  then  again  refer- 
red to  the  master  to  take  and  report  proofs 
and  findings,  which  he  did,  reporting  in  favor 
of  the  appellant  so  far  as  the  charge  of 
fraudnlent  representations  with  reliance 
thereon  was  concerned,  but  finding  that  appel- 
lant, with  full  knowledge  of  the  fraud  prac- 
ticed upon  him,  had  ratified  the  transaction, 
and  recommended  that  the  bill  be  dismissed 
for  want  of  equity.  Appellant  objected'  to 
the  finding  on  the  question  of  ratification. 
This  objection  was  overruled,  and  the  mas- 
ter's second  report  was  filed  In  the  circuit 
court  at  the  January  term,  1905.  Appellant 
excepted  in  the  circuit  court  to  the  master's 
report  on  the  question  last  mentioned,  and, 
apon  a  hearing,  this  exception  was  overruled, 
and  a  decree  entered  at  that  term  dismissing 
the  bill  for  want  of  equity.  Appellees  did  not 
object  or  except  to  the  master's  second  report. 
The  cause  comes  to  this  court  by  appeal. 

It  Is  first  urged  that  the  court  erred  in  per- 
mitting the  appellees  to  amend  their  answer 
and  set  up  the  defense  of  ratification.  It 
appears  that,  in  support  of  the  motion  for 
leave  to  amend  their  answer,  appellees  filed 
certain  aflBdavlts.  According  to  (he  certif- 
icate of  the  clerk  of  the  circuit  court,  th6 
transcript  filed  herein  Is  not  a  complete 
transcript  of  the  record,  for  the  reason  that 
tiieee  affidavits  are  not  Included,  and  both 
parties,  by  their  arguments,  say  that  th^ 
were  lost  from  the  files.  In  the  absence  of 
these  affidavits,  we  will  not  bold  that  the  cir- 


cuit court  abused  Its  discretion  In  permitting 
the  amendment  to  the  answer.  In  March  fol- 
lowing the  transaction  in  question,  appellant 
went  from  Dixon,  111.,  where  the  trade  was 
made,  to  Rumsey,  Cat.  The  land  for  which 
he  had  traded  Is  located  near  that  place. 
He  remained  there  three  days,  saw  the  land, 
and  acquired  such  Information  as  could  be 
obtained  in  reference  to  Its  valuer  the  In- 
come to  be  derived  therefrom,  and  its  location 
and  condition.  While  there,  after  acquainting 
himself  with  the  situation,  he  made  a  written 
contract  with  one  Harrington  "to  act  as  my 
agent  for  the  care  and  disposal  of  the  fruit  on 
my  ranch,  known  as  the  'Schmucker  or  con- 
tract No.  206  of  the  Capay  Valley  Land  Com- 
pany.' Said  Geo.  S.  Harrington  to  dispose  of 
In  any  manner  as  his  judgment  may  best  dic- 
tate, either  on  the  trees,  partially  or  as  a 
whole,  green  or  dry.  Said  Harrington  to  make 
a  true  statement  of  such  disposal,  and  after 
expense  of  such  work  and  disposal  Is  deduct- 
ed the  net  proceeds  are  to  be  remitted  to  C. 
H.  Stackpole  at  any  address  he  may  give, 
said  remittance  to  be  made  as  soon  as  all  fruit 
and  nuts  are  disposed  of  and  returns  receiv- 
ed." Appellant  later,  and  while  stlU  at  Rum- 
sey, wrote  a  letter  to  his  wife,  which  he  him- 
self introduced  In  evidence  upon  the  taking 
of  testimony  in  this  cause  before  the  master, 
in  which  he  stated  that  be  would  get  some 
money  off  of  the  place  some  time  In  August; 
that  he  had  made  arrangements  with  Mr. 
Harrington  to  take  exclusive  control  for  that 
season ;  that  there  was  no  value  to  property 
there,  and  that  he  would  not  spend  $1  on 
the  place,  but  would  try  to  keep  up  Interest 
and  taxes  only;  that  he  could  not  sell  It  at 
any  price,  but  hoped  to  trade  It  when  he  got 
home.  A  few  days  later  he  returned  to  Dixon, 
and.  In  talking  of  the  California  property  with 
various  of  bis  neighbors,  said  to  Joseph  3. 
Dauntler  that  he  was  perfectly  satisfied  with 
the  trade ;  to  John  B.  Grove,  that  In  the  trans- 
action he  had  skinned  Schmucker  clean  out  of 
his.  boots ;  that  he,  appellant,  had  got  the 
best  of  him  In  every  particular;  that  he,  ap- 
pellant, considered  that  he  had  made  $3,000 
In  the  trade,  and  by  putting  a  little  work  on 
the  property  It  would  be  worth  $200  an  acre 
more  than  he  paid  for  It ;  to  a  certain  Mr. 
Clark,  that  he  thought  he  had  made  the  best 
trade  of  bis  life;  to  A.  G.  Gaul,  that  he  was 
perfectly  satisfied  with  the  trade;  to  Josiah 
li.  Gray,  that  he  found  the  California  prop- 
erty just  as  it  was  represented,  but  the  sur- 
roundings were  such  that  he  wouldn't  live 
there.  No  evidence  was  ottered  tending  to 
show  that  appellant  made  any  attempt  to  re- 
scind, or  declared  his  purpose  of  rescinding, 
the  contract  prior  to  the  filing  of  the  bill,  and 
there  was  no  evidence  that  the  appellant 
had  made  any  tender  or  offer  of  restitution 
except  such  as  was  made  by  the  bill,  and  the 
evidence  discloses  that  he  received  the  Income 
from  the  land  In  California  which  accrued 
pending  the  litigation. 
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It  Is  next  contended  that  the  acts  of  ap- 
pellant  In  entering  into  the  contract  wltli 
Harrington  and  apparently  electing  to  treat 
the  property  as  bis  own  after  discovering  the 
fraud  do  not  amount  to  ratification,  for  the 
reason  that  they  do  not  give  rise  to  an  es- 
toppel nor  amount  to  a  subsequent  contract 
entered  Into  with  appellees  by  which  appel- 
lant bound  himself  to  abide  the  original 
transaction.  We  think  this  position  unten- 
able. When  appellant  discovered  the  fraud 
that  had  been  practiced  upon  him,  he  was  en- 
titled to  a  reasonable  time  in  whidi  to  de- 
termine whether  he  should  ratify  the  con- 
tract, and  during  that  time  he  might  very 
properly  take  any  steps  that  were  necessary 
to  preserve  the  property  which  had  been 
transferred  to  him,  but,  if  he  elected  not  to 
rescind  the  contract  and  treated  the  property 
as  his  own,  be  could  not  thereafter  change 
his  purpose  and  hare  the  contract  set  aside, 
even  though  his  act  in  electing  to  treat  the 
property  as  bis  own  may  not  have  been  such  as 
would  constitute  a  technical  estoppel  or 
amount  to  a  new  contract  with  appellees. 
When  he  discovered  that  the  representations 
upon  which  he  had  relied  were  false,  and  as- 
certained precisely  what  the  value,  condition, 
and  location  of  the  California  property  were, 
his  right  was  exactly  the  same  as  it  was  just 
before  the  original  transaction  was  finally 
closed.  He  could  then  take  or  reject  the  fruit 
farm,  as  be  saw  fit  If  he  elected  to  take  It, 
the  situation  then,  so  far  as  a  rescission  in 
equity  is  concerned,  became  the  same  as 
though  he  had  entered  into  the  original  con- 
tract with  full  knowledge  of  the  falsity  of  the 
representations  made  to  him  by  Frank  O. 
Schmncker.  This  view  finds  support  in  the 
following  authorities:  Wolf  v.  Dletzsch,  75 
111.  205;  Perry  v.  Pearson,  135  111.  218,  25  N. 
E.  636;  Greenwood  v.  Fenn,  136  111.  146,  26  N. 
B.  4S7 ;  Day  v.  Ft  Scott  Investment  Co.,  153 
111.  293,  38  N.  B.  567;  Sutter  v.  Rose,  169  III. 
C6,  48  N.  B.  411 ;  Naugle  v.  Terkes,  187  III. 
358,  58  N.  B.  310;  FoUett  v.  Brown,  188  111. 
244,  58  N.  B.  943.  We  think  it  fair  to  pre- 
sume, from  the  contract  with  Harrington, 
that  appellant  ratified  the  transaction  with 
the  Schmuckers.  The  letter  written  by  ap- 
pellant to  bis  wife,  and  the  statements  made 
by  blm,  upon  his  return  from  California,  to 
various  persons  above  mentioned,  are  im- 
portant as  tending  to  show  that  this  con- 
clusion is  the  correct  one. 

The  appellant  contends,  however,  that  his 
act  in  entering  into  this  contract  with  Har- 
rington should  be  regarded  merely  as  an  at- 
tempt to  preserve  the  property  and  assure 
the  realization  of  some  income  therefrom  for 
the  benefit  of  whomsoever  should  prove  the 
owner  thereof,  and  not  as  evidence  that  be 
regarded  the  property  as  his  own.  We  do  not 
coincide  with  this  reasoning.  Several  months 
would  elapse  before  there  could  be  any  in- 
come from  the  property  In  any  event,  and 
then  only  from  fruit  and  nuts  which  might 
thereafter  be  produced  by  the  trees  upon  the 


farm,  and  no  immediate  action  was  necessary 
in  order  to  insure  that  income.  There  was, 
therefore,  no  necessity  or  occasion  for  tbe 
employment  of  Harrington  except  upon  the 
theory  that  tbe  contract  made  with  the 
Schmuckers  was  to  stand.  With  full  knowl- 
edge of  the  fraud  practiced  upon  blm,  ap- 
pellant elected  to  treat,  and  did  treat,  the 
property  for  which  he  had  traded  as  bis 
own.  His  right  to  have  the  original  con- 
tract set  aside  was  thereby  ended. 

Tbe  decree  of  the  circuit  court  will  be  af- 
firmed. 

Decree  afiOrmed. 


(22S  111.  su> 

ILLINOIS  SOUTHERN  RT.  CO.  t. 
HAYNER. 

(Supreme  Court  of  liltaiois.    Feb.  21.  1907.) 

1.  Nkquoence— QuzsnoRS  fob  Jubt. 

In  an  action  for  injuries  held  that  the  net;- 
ligence  of  the  defendant,  and  whether  such  oes- 
lieence  caused  or  contributed  to  the  injury,  were 
questions  of  fact. 

fBd.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  37.  NeKligence,  SS  286.  201.  206,  299.  33&- 
340.1 

2.  Appeai.  —  Review  —  Decisions  of  Iwteb- 
MEOiATB  CoDBTS— Questions  of  Pact. 

The  ludRnient  of  the  Appellate  Court,  af- 

firminK  the  judgment  of  the  circuit  court,   is 

conclusive  upon  controverted  questions  of  fact. 

fEid.  Note.— For  cases  in  poiot.  see  Cent.  Dig. 

vol.  3.  Appeal  and  Error,  «  4324.] 

3.  Same— Questions  of  Law— Motion  to  Di- 
BECT  Vebdict. 

In  an  action  for  damages  resulting  from 
defendant's  negliKence,  where  no  motion  was 
made  in  tbe  trial  court  to  direct  a  verdict,  tbe 
question  whether  there  was  any  evidence  fairly 
tending  to  sustain  the  judgment  cannot  be  re- 
viewed by  the  Supreme  Court  as  a  question  of 
law,  on  appeal  from  a  judgment  of  the  Appel- 
late Court. 

4.  BVIOENCE— PhoTOOBAPHS— COMPETENCT. 

In  an  action  for  injuries  received  at  a  rail- 
road crossing,  photographic  views  of  the  high- 
way and  the  railroad  at  tbe  crossing  were  com- 
petent evidence. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  20.  Evidence.  H  1509,  1511.] 

5.  Same— Conclusion  of  Witness. 

In  an  action  for  injuries  received  at  a 
railroad  crossing,  it  was  not  error  to  refuse  to 
allow  defendant  to  prove  by  its  roadmaster  tliat 
the  condition  of  the  road  at  the  crossing  was 
reasonably  necessary  for  its  improvement  and 
that  the  usefulness  of  the  highway  was  not  un- 
necessarily impaired,  since  these  were  conclu- 
sions to  l>e  drawn  from  facts. 

TEH.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20.  Evidence,  8S  2149,  2150.] 

Appeal  from  Appellate  Court,  Fourth  Dis- 
trict. 

Action  by  William  Hayner  against  the  Il- 
linois Southern  Railway  Company.  From  a 
Judgment  of  the  Appellate  Court,  affirming  a 
judgment  of  the  circuit  court  for  plaintiff, 
defendant  appeals.    Affirmed. 

William  Schuwerk  and  R.  J.  Goddard  (B. 
C.  Rltsher  and  W.  T.  Abbott,  of  coansel),  for 
appellant.    H.  Clay  Horner,  for  appellee^ 
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FAKMER,  J.  This  is  an  appeal  from  a 
Judgment  of  the  Appellate  Court,  afBrmlng 
a  Judgment  of  the  circuit  court  In  favor  of 
appellee  (plaintiff  below)  for  $2,625.  The 
suit  was  brought  by  appellee  to  recover  for 
personal  Injuries  claimed  to  have  been  sus- 
tained by  him  by  reason  of  being  thrown 
from  bis  wagon  while  approaching  appel- 
lant's track  along  a  public  highway,  for  the 
purpose  of  passing  over  said  railroad  track 
at  Its  crossing  with  the  public  highway.  A 
demurrer  was  sustained  to  the  first  count  of 
the  declaration  and  plea  of  not  guilty  filed 
to  the  second,  third,  and  fourth  counts.  The 
second  count  charged  a  failure  of  appellant's 
servants  to  ring  a  bell  or  sound  a  whistle  as 
the  train  approached  the  crossing,  In  conse- 
quence of  which  the  locomotive  and,  train 
were  run  so  rapidly  and  suddenly  near  to  and 
uiwm  appellee's  wagon  drawn  by  horses  on 
the  public  highway  at  the  crossing  that 
said  horses,  In  spite  of  his  efforts  to  con- 
trol them,  turned  wildly  around  and  badc- 
ward,  thereby  cramping  and  overturning  the 
wagon,  and  throwing  appellee  to  the  ground 
and  Injuring  him.  The  third  count  charged 
the  failure  of  appellant  to  construct  and 
maintain  Its  crossing  and  approaches  there- 
to so  that  they  would  at  all  times  be  safe 
as  to  persons  and  property;  and  the  fourth 
conat  charged  appellant  with  falling  to  re- 
store the  highway  at  the  public  crossing  to 
its  former  state,  or  to  construct  and  main- 
tain it  in  such  mann^  as  not  unnecessarily 
to  have  Impaired  its  usefulness,  in  accord- 
ance with  the  requirements  of  the  statute. 

We  quote  from  the  Appellate  C!onrt  opinion. 
■  a  statement  of  the  material  facts,  as  shown 
by  the  evidence:  "The  crossing  where  the 
Injury  occurred  is  about  a  mile  from  Sparta, 
and  the  highway  in  that  locality  rung  east 
and  west,  crossing  the  railroad,  which  runs 
somewhat  northeast  and  southwest,  at  a 
sharp  angle,  so  that  a  person  approaching 
the  crossing  from  the  west  in  the  middle  of 
the  highway  would  be  only  about  20  feet 
from  the  railroad  track  when  he  was  100 
feet  from  the  point  where  the  traveled  track 
crossed  the  highway.  A  few  feet  west  of 
the  center  of  the  crossing  there  is  another 
road,  leading  north  from  and  at  right  angles 
to  the  highway,  known  as  the  'Boyd  Road.' 
From  the  time  of  the  construction  of  the 
railroad,  there  had  always  been  considerable 
ascent  both  on  the  highway  and  the  Boyd 
road  from  the  level  ground  to  the  railroad 
crossing,  and  some  two  or  three  years  before 
the  injury  the  main  track  of  the  railroad  was 
moved  about  20  feet  further  north  on  the 
right  of  way  and  the  new  track  raised  some 
an  feet  higher  than  the  old  track.  At  the 
same  time  the  approaches  from  both  roads 
were  correspondingly  raised,  so  there  was  a 
high  bank  on  each  side  of  the  roadway  ap- 
proaching from  the  west  on  the  highway 
and  also  apiHX)acblng  from  the  north  on  the 
Boyd  Road.  leaving  a  depression  of  some 
depth  between  the  approaches  of  the  two 


wagon  roads,  the  top  of  the  slope  at  the 
intersection  of  the  two  wagon  roads  being  a 
little  less  than  20  feet  from  the  north  rail- 
road track.  About  80  feet  west  of  the  ap- 
proach on  the  highway  there  is  a  hill,  be- 
tween that  and  the  crossing  a  depression  for 
a  considerable  distance,  so  that  a  train  from 
the  east  cannot  be  seen  by  a  person  upon  the 
highway  until  he  is  about  100  feet  west  of 
the  crossing,  and  close  to  the  railroad  track 
on  the  south.  On  October  22,  1904^  appellee, 
a  man  33  years  of  age,  who '  lived  In  the 
neighborhood,  was  traveling  over  the  high- 
way towards  the  east,  making  his  third  trip 
as  a  mall  carrier  over  the  route,  driving  two 
horses  to  a  spring  wagon.  He  claims  that 
he  stopped  and  listened  for  a  train  at  the 
hill  80  rods  west  of  the  crossing,  and,  41s- 
coverlng  none,  came  on  east,  and  as  he  reach- 
ed the  top  o£  the  slope  to  the  crossing  a 
train  came  suddenly  towards  and  facing  him 
from  the  east  and  passed  within  a  few  feet 
of  bis  team ;  that  the  team  became  frighten- 
ed and  unmanageable,  turned  to  the  left, 
cramped  and  upset  the  wagon,  and  threw 
blm  out  over  the  embankment,  causing  the 
Injuries  for  which  he  brought  suit ;  that  the 
train  passed  not  over  eight  feet  from  the 
horses,  and  that  be  could  not  turn  his  team 
around  on  account  of  the  narrowness  of  the 
embankment  constructed  by  appellant,  on 
which  he  was  driving." 

Counsel  for  appellant  concede  that  the' 
Judgment  of  the  Appellate  Court  Is  con- 
clusive on  the  charge  of  negligence  of  ap- 
pellant made  In  the  second  count  of  the  dec- 
laration, but  Insist  that  the  evidence  shows 
the  Injury  to  have  resulted  from  appellee's 
team  becoming  frightened,  and  not  from 
any  failure  of  appellant  to  do  its  duty  In  the 
construction  of  the  crossing  or  of  Its  main- 
tenance of  the  approaches  thereto,  as  charged 
in  the  third  and  fourth  counts.  Whether 
a^ellant  was  guilty  of  the  negligence  char- 
ged in  those  counts  and  whether  such  neg- 
ligence caused  or  contributed  to  the  injury 
was  as  much  a  question  of  fact  as  the  neg- 
ligence charged  in  the  second  count.  The 
Judgment  of  the  Appellate  Court  affirming 
the  Judgment  of  the  circuit  court  Is  conclu- 
sive upon  controverted  questions  of  fact  un- 
less the  question  of  whether  there  is  any 
evidence  fairly  tending  to  sustain  the  Judg- 
ment Is  preserved  for  review  by  this  court 
as  a  question  of  law.  To  preserve  that  ques- 
tion for  review  on  appeal  to  this  court  there 
must  be  a  motion  made  in  the  trial  court, 
at  the  conclusion  of  all  the  evidence,  to  di- 
rect a  verdict  Chicago,  Burlington  &  Quln- 
cy  Railroad  Co.  v.  Pollock,  195  111.  166,  62 
N.  E.  831;  Louisville,  New  Albany  &  Chi- 
cago Railway  Co.  v.  Red,  154  111.  95,  39  N. 
E.  1086 ;  Cothran  v.  Ellis,  125  111.  496,  16  N. 
E.  616;  Jollet,  Aurora  &  Northern  Railway 
Co.  V.  Telle,  140  111.  59,  29  N.  E.  706.  No  mo- 
tion of  the  kind  having  been  made  in  this 
case,  the  question  whether  there  was  any 
evidence  fairly  tending  to  prove  appellee's 
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case,  as  laid  In  Ms  declaration,  is  not  before 
OS.  Certain  pbotograptiic  views  of  the  liigh- 
way  and  the  railroad  at  the  crossing  where 
the  injury  occnrred  were  introduced  in  evi- 
dence by  appellee,  over  the  objections  of  ap- 
pellant, and  it  is  claimed  the  ruling  of  the 
court  In  admitting  this  testimony  is  errone- 
ous. The  basis  of  this  contention  is  that 
none  of  the  photographs  show  the  level  sur- 
face of  the  highway  at  and  ntiar  the  cross- 
ing. These  photographs  are  views  of  a  por- 
tion of  tbe  railroad,  and  of  tbe  highway  near 
and  leading  up  to  the  crossing.  This  was  a 
legitimate  subject  of  testimony,  and,  al- 
though the  photographs  may  not  have  shown 
every  possible  view  that  might  have  been 
taken,  this  would  not  render  them  incompe- 
tent evidence. 

It  is  also  argued  that  tbe  conrt  erred  in 
not  permitting  appellant  to  prove  by  its  road- 
master  that  the  condition  in  which  appellant 
had  put  and  was  maintaining  the  crossing 
In  question  was  reasonably  necessary  for 
tbe  improvement  of  Its  road,  and  that  tbe 
usefulness  of  the  highway  was  not  unneces- 
sarily impaired.  The  conrt  properly  refused 
to  allow  the  witness  to  so  testify.  What  was 
offered  to  be  proven  were  conclusions  -to  be 
drawn  from  facts.  It  was  proper  for  the 
witness  to  state  facts,  but  not  conclusions 
to  be  drawn  therefrom.  This  was  the  prov- 
ince of  the  Jury.  We  find  no  substantial 
ground  of  complaint  as  to  any  of  tbe  rulings 
of  the  court  on  the  admission  and  rejection 
of  testimony. 

Lastly,  it  is  contended  the  court  erred  in 
modifying  instructions  asked  by  appellant 
and  in  refusing  others.  We  have  carefully 
investigated  these  complaints,  and  are  of  the 
opinion  the  Jury  were  lil)eraliy  instructed 
on  behalf  of  appellant  upon  every  proposi- 
tion of  law  applicable  to  tbe  facts  material 
to  appellant's  defense.  Appellant's  given  in- 
structions cover  seven  printed  pages  of  the 
abstract,  and  we  cannot,  therefore,  in  an 
opinion  of  reasonable  length,  set  them  out, 
either  in  full  or  in  sulMstance.  It  is  sufficient 
to  say  that,  after  carefully  reading  them,  as 
well  as  the  refused  Instructions,  we  are  un- 
able to  say  that  appellant  was  prejudiced 
by  any  ruling  of  the  court  In  modifying 
and  refusing  instructions.  No  complaint  is 
made  of  instructions  given  on  behalf  of  ap- 
Iiellee. 

The  Judgment  of  the  Appellate  Court  la 
affirmed. 

Judgment  affirmed. 


(225  111.  304) 

FINCH  ▼.  GREEN  et  al. 
(Supreme  Court  of  Illinois.    Feb.  21,  1907.) 

1.  Reformation    of    Instruioints  —  Volum- 

tabt  c0nveta.nces. 

Elqulty  will  not  reform  a  mistaken  descrip- 
tion in  a  voluntary  conveyance. 

FEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Reformation  of  Instruments,  Si  21,  4^ 
40.] 


2.  Work    AZtn    Labob  —  Skbvices    beiwkek 
Members  of  Family. 

Services  rendered  by  a  member  of  a  family 
to  another  member  are  presumably  Kratuitons. 
and  recovery  can  be  had  therefor  only  by  proof 
of  an  express  contract  or  circumstances  from 
wblcli  one  may  be  reasonably  inferred. 

fBd.  Note.— For  cases  iii  point,  see  Cent.  Dig. 
vol.  50.  Work  and  Labor.  H  ll%-22.] 

3.  Deeds— Consideration. 

Where  the  owner  of  land  lived  witb  hjs 
son,  and  services  rendered  tbe  owner  in  the  way 
of  nnrsiuK  were  mainly  rendered  by  tbe  son's 
wife,  and  in  consideration  thereof  the  owner 
conveyed  the  land  to  tbe  son,  there  was  a  valua- 
ble consideration. 

4.  Partition  —  Tenancy  in  Common  — Con- 

VETANCE   OF   SfKOIFIO   AMODNT. 

Where  a  tenant  in  common  conveyed  a 
parcel  of  the  land  by  metes  and  bounds,  and 
the  other  tenants  were  also  his  heirs,  they  were 
bound  tliereby  as  his  heirs,  but  not  as  tenants 
in  common ;  and  hence  they  were  entitled  to  par- 
tition as  though  no  conveyance  had  been  made. 

Appeal  from  Circuit  Court,  Mercer  County; 
E.  O.  Graves,  Judge. 

Suit  by  Drusllla  Green  and  otbers  agahist 
William  Finch  for  partition.  From  the  de- 
cree ordering  partition,  defendant  appeals. 
Reversed  and  remanded. 

Bassett  &  Morgan  and  Cooke  &  Wilson, 
for  appellant  J.  H.  Connell  and  L.  D. 
Thomason,  for  appellees. 

CARTWRIGHT,  J.  The  parties  to  this  lit- 
igation are  tbe  heirs  at  law  of  David  Finch 
and  Catherine  Finch,  bis  wife,  and  It  was 
commenced  by  tbe  filing  of  a  bill  by  appel- 
lees against  appellant,  in  the  circuit  court  of 
Mercer  county,  for  tbe  partition  of  that  part 
of  tbe  N.  E.  %  of  section  27,  in  township 
14,  range  5,  in  said  county,  lying  sontb  of  the 
Chicago,  Burlington  &  Qulncy  Railroad,  con- 
taining 93  acres,  more  or  less,  and  another 
tract  of  40  acres.  The  only  controversy  re- 
lates to  the  tract  of  93  acres.  David  Finch 
died  December  19,  1905,  at  tbe  age  of  87 
years,  and  Catherine  Finch  died  a1x>ut  14 
years  before  that  time,  when  75  years  old. 
Both  died  intestate.  At  the  time  of  the 
death  of  Catherine  Finch  she  owned  the  un- 
divided one-eleventh  part  of  the  tract  In 
question,  and  David  Finch  owned  an  undi- 
vided ten-elevenths.  On  October  19,  1903, 
David  Finch  executed  a  deed  intended  to 
convey  the  tract  of  land  to  bis  son  William 
BMnch,  the  appellant,  but  by  a  mistake  of 
the  scrivener  tbe  land  was  misdesci-ibed  as 
being  m  the  8.  B.  %  of  the  section.  The 
appellant  answered  the  bill,  alleging  tbe 
conveyance  of  the  tract  to  him  by  his  fa- 
ther and  the  mistake  in  tbe  description; 
and  be  then  filed  a  cross-blU,  in  which  he 
claimed  titie  to  the  interest  which  his  father 
bad,  and  alleged  that  a  mutual  mistake  was 
made  In  drafting  tbe  deed,  and  prayed  the 
court  to  correct  the  mistake  or  construe  the 
deed  to  pass  title  to  him  to  the  undivided  ten- 
elevenths  of  the  tract  Answers  to  the  cross- 
bill were  filed  by  appellees,  setting  up  that 
the  deed  was  procured  by  undue  influence, 
that  tbe  grantor  was  mentally  disqualified  to 
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make  it,  that  there  was  no  valuable  consid- 
eration for  it,  and  that  It  was  void  for  the 
reason  that  It  purported  to  convey  the  en- 
tire title,  when  the  grantor  only  owned  the 
undivided  ten-elevenths.  Replications  hav- 
ing heen  filed,  the  cause  was  heard,  and  the 
court  refused  the  relief  prayed  for  by  the 
cross-bill,  found  the  Interests  of  the  parties 
as  set  out  In  the  original  bill,  and  ordered 
a  partition  of  the  premises  accordingly. 
From  that  decree  this  appeal  was  prose- 
cuted. 

The  facts  proved  are,  In  substance,  as  fol- 
lows: David  Finch  and  Catherine,  his  wife, 
Bved  on  the  tract  of  land  from  about  the 
year  1857 ;  be  owning  an  undivided  ten-elev- 
enths, and  she  the  remaining  one-eleventh. 
Abont  the  year  1880  their  son,  William 
Flncb,  the  appellant,  married,  and  after- 
ward lived  on  the  farm  with  his  parents. 
Appellant,  with  his  wife  and  children,  and 
his  father  and  mother,  lived  together  as  one 
family  until  the  death  of  the  mother,  and 
from  that  time  until  the  death  of  the  father, 
on  December  19,  1905,  the  parties  lived  to- 
gether In  the  same  way.  After  the  marriage 
of  appellant  he  did  the  work  on  the  farm, 
and  his  wife  did  the  housework.  Catherine 
Finch  was  In  poor  health  most  of  the  time, 
and  David  Finch  did  little  or  no  work;  but 
be  bought  groceries  the  same  as  appellant, 
and  the  proceeds  of  the  grain  and  stock  busi- 
ness carried  on  were  divided  equally  between 
them.  As  David  Finch  advanced  in  years 
his  health  was  not  good,  and  he  became  af- 
flicted with  a  trouble  of  the  bowels  to  such 
an  extent  that  for  three  or  four  years  be- 
fore bis  death  he  could  not  control  their 
movements.  The  discharge  would  take  place 
In  his  clothing  or  bed,  and,  with  intervals 
of  a  day  or  a  few  days,  when  the  trouble 
would  not  occur,  he  would  have  to  be  cared 
for  In  that  respect  the  same  as  a  child.  Lau- 
ra Finch,  the  wife  of  appellant,  waited  on 
him  personally  and  performed  the  necessary 
services  consequent  upon  his  condition, 
which  were  of  a  most  disagreeable  char- 
acter. David  Finch  recognized  the  nature 
and  the  value  of  the  services  performed  by 
Laura  Finch,  and  more  than  two  years  be- 
fore his  death  he  made  a  will,  the  terms  of 
which  are  not  definitely  proved,  but  ap- 
parently the  tract  of  land  was  devised  to 
appellant  David  Flncb  afterward  stated 
that  some  of  his  children  were  dissatisfied 
with  the  will,  and  he  feared  that  there  would 
be  an  attonpt  to  set  It  aside.  He  said  that 
he  bad  been  a  great  deal  of  trouble  to  Wil- 
liam and  his  wife,  and  he  wanted  them  to 
be  paid  for  It,  and  to  have  the  land  on  which 
he  resided.  He  made  repeated  statements  of 
that  character,  and  that  he  was  going  to  deed 
the  place  to  appellant  and  his  wife,  saying 
at  one  time  that  he  was  going  to  make  the 
deed  when  the  wife  returned  from  a  visit  in 
Ohio.  On  October  19,  1903,  he  sent  for  W. 
C.  Aastln,  a  justice  of  the  peace,  who  had 
drafted  the  will,  and  Austin  came  to  the 


house  and  received  directions  for  the  con- 
veyance. They  talked  about  the  considera- 
tion, and  be  was  directed  to  make  it  $5,000, 
and  he  then  made  a  memorandum  of  the 
property  to  be  conveyed,  as  follows:  "South 
93  acres  of  the  N.  B.  %  of  Sec.  27,  less  amt. 
sold  to  E.  M.  Wlllits."  David  Finch  had  pre- 
viously made  a  deed  to  B.  M.  Willlts  of  a 
narrow  strip  out  of  the  northwest  comer  of 
the  tract,  containing  about  one-tenth  of  an 
acre.  Austin  prepared  a  warranty  deed  as 
directed,  with  a  consideration  of  $5,000,  re- 
serving a  life  estate  in  the  grantor,  but 
wrote  the  S.  H.  ^,  instead  of  the  N,  B.  %. 
The  deed  was  acknowledged  on  the  day  of 
Its  date,  and  was  recorded  on  November  25, 
1903.  The  appellees  called  a  witness,  and 
proved  by  him  that  appellant  had  told  him 
he  was  not  going  to  stay  on  the  farm,  and 
do  what  they  had  been  doing  for  his  father, 
and  not  get  any  more  than  the  rest  of  the 
heirs ;  that  he  was  not  going  to  stay  there  un- 
less he  was  sure  that  he  was  going  to  be  paid 
for  what  he  and  his  wife  were  doing;  and 
that  he  had  given  his  father  to  understand 
the  situation.  The  personal  services,  which 
were  mainly  performed  by  the  wife,  were 
continued  after  the  making  of  the  deed  for 
more  than  two  years,  up  to  the  death  of 
David  Finch,  and  they  were  of  a  character 
that  scarcely  any  person  would  have  perform- 
ed them  for  a  money  consideration.  There 
was  no  evidence  tending  to  prove  undue  In- 
fluence which  would  invalidate  the  deed,  and 
there  can  be  no  dispute  of  the  facts  that  Da- 
vid Finch  was  capable  of  making  the  con- 
veyance, and  that  there  was  a  mutual  mis- 
take In  the  description  of  the  land,  which 
was  not  discovered  until  after  his  death. 

The  first  disputed  question  of  fact  Is 
whether  there  was  a  valuable  consideration 
for  the  conveyance  which  would  entitle  thn 
appellant  to  have  the  mistake  corrected  by 
a  court  of  equity.  If  David  Finch  attempted 
to  convey  the  land  as  a  mere  gift,  and  with- 
out any  valuable  consideration,  and  the  gift 
was  unexecuted  by  reason  of  a  mistake  in 
the  description  of  the  land,  a  court  of  equity 
would  not  lend  its  aid  to  make  the  gift  ef- 
fective by  correcting  the  mistake.  Strayer  v. 
Dlckerson,  205  111.  257,  68  N.  E.  767.  It  is 
contended  that  this  conveyance  was  a  mere 
gift,  for  the  reasons  that  there  was  no  ex- 
press contract  to  pay  for  the  services  ren- 
dered to  the  grantor  and  that  none  would  be 
Implied  by  the  law.  Where  parties  live  to- 
gether as  members  of  one  family,  the  law 
does  not  imply  a  contract  on  the  part  of  one 
to  pay  for  services  rendered  by  another ;  but 
the  presumption  arising  from  the  relation  Is 
that  services  are  rendered  gratuitously.  In 
such  a  case  there  can  be  a  recovery  only  by 
proving  the  making  of  an  express  contract, 
or  circumstances  from  which  a  reasonable  In- 
ference would  arise  that  such  a  contract 
was  in  fact  made.  Faloon  v.  Mclntyre,  118 
111.  292,  8  N.  E.  315 ;  Collar  v.  Patterson,  137 
111.  408,  27  N.  B.  604.    The  evidence  shows 
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tbat  David  Finch  recognized  to  the  fullest  ex- 
tent a  moral  obligation  on  his  part  to  pay  for 
the  valuable  and  unusual  personal  services 
rendered  to  him ;  but  there  Is  no  evidence  that 
prior  to  the  making  of  the  will  there  was 
an  express  contract  to  pay  for  them  In  any 
way.  A  moral  obligation  does  not  suffice  for 
a  consideration,  unless  the  moral  obligation 
were  once  a  legal  one.  Hart  v.  Strong,  183 
III  349,  55  N.  E.  628.  The  evidence,  how- 
ever, justifies  an  Inference  of  an  express  con- 
tract between  the  parties  when  the  will  was 
made,  or  certainly  at  the  time  of  the  execu- 
tion of  the  deed.  The  deed  was  executed  In 
the  presence  of  appellant  and  bis  wife,  and 
It  is  clear  that  it  was  made  In  consideration 
of  the  services  rendered  and  to  be  render- 
«d,  and  the  care  and  trouble  which  the  gran- 
tor had  caused  to  his  son  and  wife.  The 
services  rendered  were  valuable,  and  at  least 
after  the  execution  of  the  deed  were  not  ren- 
dered gratuitously,  but  with  an  imderstand- 
ing  that  the  land  was  to  be  compensation  for 
them.  The  services  were  of  such  a  nature 
tbat  they  could  scarcely  be  measured  in 
money,  and  It  was  entirely  competent  for 
David  Finch  to  place  such  a  value  upon  them 
as  be  saw  fit  His  estimate  of  the  value  of 
such  services  would  not  be  disturbed  If  the 
court  should  differ  with  him  in  Judgment, 
nor  would  the  court  enter  Into  an  Inquiry 
as  to  the  adequacy  of  the  consideration  fixed 
by  the  parties  themselves.  It  is  true  that 
the  services  were  rendered  mainly  by  the 
wife,  and  the  conveyance  was  to  the  husband ; 
but  the  services  were  performed  in  the  house- 
hold, and  she  was  present  and  assented  to  the 
conveyance  to  her  husband.  She  would  have 
been  entitled  to  her  own  earnings  when  labor- 
ing for  another  with  the  assent  of  her  hus- 
band; but  for  services  performed  in  the 
household  she  would  have  no  independent 
right  to  recover.  Switzer  v.  Kee,  146  III. 
577,  35  N.  B.  160.  There  was  a  valuable  con- 
sideration for  the  conveyance,  which  would 
authorize  a  cotut  of  equity  to  correct  the 
mistake. 

The  previous  conveyance  to  Ei  M.  WllUts 
was  of  about  one-tenth  of  an  acre,  described 
by  metes  and  bounds,  in  the  northwest  cor- 
ner of  the  tract,  and  the  direction  given  to 
Austin  was  that  this  conveyance  should  be 
made  of  the  contract,  except  what  had  been 
conveypd  to  Willits.  It, is  contended  by  ap- 
pellees that  these  deeds  were  void,  because 
prejudicial  to  their  rights,  and  that  the  title 
remained  In  David  Finch,  notwithstanding 
the  deeds,  and  Is  now  in  his  heirs.  Tenants 
in  common  are  seised  of  each  and  every  part 
of  the  estate,  and  upon  partition  each  tenant 
has  a  right  to  take  his  share  of  the  whole. 
A  co-tenant  may  convey  the  whole  or  any 
part  of  his  Interest  in  the  entire  tract  to  one 
or  many  grantees,  and  each  grantee  will 
have  a  right  to  a  partition,  which  is  insepa- 
rable from  a  tenancy  in  common,  and  to  have 
bis  share  set  off  in  one  parcel ;  but  a  co-ten- 
ant cajonot  demand  tbat  a  particular  part  of 


the  estate  shall  be  set  off  to  him  In  a  parti- 
tion, and  therefore  cannot  confer  any  such 
right  on  his  grantee.  He  cannot  convey  a 
specific  part  of  the  estate  by  metes  and 
bounds  to  the  prejudice  of  his  co-tenant,  and 
thereby  prevent  such  co-tenant  from  taking, 
on  partition,  a  share  of  the  common  prop- 
erty, such  as  the  grantor  in  such  deed  might 
designate.  A  conveyance  by  one  tenant  in 
common  of  a  distinct  portion  of  the  estate 
by  metes  and  bounds  is  therefore  void  as 
against  his  co-tenants.  Murray  v.  Haverly, 
70  HI.  318;  Markoe  v.  Wakeman,  107  IlL  251; 
Fredrick  v.  Fredrick,  219  III.  5C8,  76  N.  E. 
856 ;  4  Kent's  Com.  368.  Such  a  deed,  bow- 
ever,  is  not  void  as  against  the.  grantor  and 
his  heirs,  but  It  binds  them  by  way  of  es- 
toppel. Frost  V.  Courtis,  172  Mass.  401,  52 
N.  E.  515 ;  4  Kent's  Com.  368.  David  Finch 
could  not  give  to  his  grantee,  the  appellant, 
any  greater  rights  than  those  held  by  bim; 
but  the  conveyance  Is  valid  and  bindUig  an 
between  the  grantor  and  his  heirs  at  law 
and  the  grantee.  The  deed  of  David  Finch, 
as  reformed  and  corrected,  Is  binding  upon 
the  appellees  as  his  heirs  at  law,  and  tb^ 
cannot  question  it  as  heirs ;  but  they  are  not 
bound  by  it  as  tenants  In  common  with  appel- 
lant of  the  undivided  one-eleveutb  owned  by 
Catherine  Finch,  and  partition  must  be  made 
precisely  as  though  the  conveyance  had  not 
been  made.  The  deed  does  not  convey  title 
to  any  Interest  except  that  which  David 
Finch  had,  and  the  grantee  takes  only  the 
proportionate  share  of  David  Finch  In  the 
property.  13  Cyc.  657.  In  the  case  of  Fred- 
rick V.  Fredrick,  supra,  the  devise  by  Sarab 
Fredrick  of  the  use  of  the  homestead  was 
prejudicial  to  the  rights  of  the  co-toiants, 
and  could  not  be  made  operative  without 
prejudice  to  them,  as  pointed  out  in  the  opin- 
ion In  that  case ;  but  in  this  case  it  does  not 
appear  that  partition  may  not  be  made  be- 
tween th^  appellees  and  appellant  by  giving 
to  appellant  the  undivided  interest  which  was 
In  David  Finch.  The  deed,  as  corrected,  is 
effective  to  pass  to  the  appellant  the  Interest 
of  David  Finch  after  the  termlnatkin  of  the 
life  estate. 

The  decree  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  to  that  court,  with 
directions  to  enter  a  decree  In  accordance 
with  the  views  herdn  expressed. 

Reversed  and  remanded. 

SCOTT,  C.  J.,  took  no  part  in  the  decision 
of  this  case. 


(223  111.  no) 
ALDRICH  ▼.  PEOPLE. 

(Supreme  Court  of  Illinois.    Feb.  21,  1907.) 

Receivino   Stoi^ek   Goods— Ik  dicthehp— Is- 
sues, Pboop,  and  Vabiancb. 

Under  an  indictment  for  receiving  stolen 
(roods,  charging  tbat  the  property  stolen  wai 
that  of  N„  a  corporation,  no  conviction  can  be 
had  on  proof  that  it  was  the  property  of  N« 
an  Individual. 
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Error  to  CrlmlDal  Conrt,  Co<A  Oonnty; 
Ben.  M.  Smith,  Ji]dg& 

Boy  Aldrlcb  was  convicted  of  receiving 
stolen  property,  and  be  brings  error.  Re- 
versed and  remanded. 

Robert  BL  Cantwell,  Henry  Rotb,  and 
Cbarles  P.  R.  Macaulay,  for  plaintiff  in  er- 
ror. W.  H.  Stead,  Atty.  Gen.,  Jobn  J.  Healy, 
State's  Atty.,  and  John  R.  Newcomer  (How- 
ard O.  Sprogle,  of  counsel),  for  tbe  People. 

FARMER,  J.  Plaintiff  in  error  was  tried 
under  an  Indictment  containing  two  counts. 
Tbe  first  count  charged  blm  with  tbe  larceny 
of  five  docks,  tbe  property  of  Albert  A.  New- 
man. The  second  count  charged  him  with  re- 
ceiving and  concealing  five  clocks,  the  prop- 
erty of  "Albert  A.  Newman,  the  same  being 
a  corporation  organized  and  incorporated  un- 
der and  by  virtue  of  the  laws  of  the  state  of 

."  knowing  at  the  time  said  property 

bad  been  stolen.  The  Jury  found  hhu  guilty 
of  receiving  stolen  property  as  charged  In 
the  Indictment,  and  found  tbe  value  of  tbe 
property  to  be  $235.  The  court  overruled 
motions  for  a  new  trial  and  In  arrest  of  Judg- 
ment and  rendered  Judgment  on  the  verdict, 
sentencing  plaintiff  In  error  to  an  Indetermi- 
nate term  in  the  penitentiary.  It  appears 
from  the  evidence  that  Albert  A.  Newman 
was  doing  business  In  the  Masonic  Temple, 
in  tbe  city  of  Chicago,  and,  desiring  to  ship 
tbe  clocks  by  repress  to  a  customer  or  cus- 
tomers, displayed  from  bis  place  of  business 
a  call  for  the  United  States  Express  Com- 
pany. Soon  after  two  men  called  at  Newman's 
place  of  business,  and,  representing  to  his  em- 
ployes that  they  were  employes  of  the  ex- 
press company,  the  cloi^s  were  delivered  to 
them.  Some  weeks  later  they  were  found  in 
tbe  possession  of  the  plaintiff  in  error,  and 
bis  arrest  and  Indictment  followed. 

Numerous  errors  are  assigned  and  argued 
for.  a  reversal  of  this  case.  Most  of  them  are 
without  merit,  but  there  is  one  error  which 
mnst  resnlt  In  a  reversal  of  the  Judgment. 
The  second  count  of  the  indictment — the  one 
under  which  tbe  conviction  was  bad — charged 
that  the  stolen  property  was  tbe  goods  of  Al- 
bert A.  Newman,  a  corporation.  The  proof 
showed  It  was  the  property  of  Albert  A.  New- 
man, an  Individual.  Tbe  ownership  of  tbe 
property '  was  a  necessary  averment  in  the 
Indictment,  and  such  ownership  must  be 
proved  as  laid.  Wharton  on  Crim.  Ev.  (8th 
Ed.)  S  102a ;  1  Bishop  on  Crim.  Froc  §8  488i), 
677.  In  Willis  V.  People,  1  Scam.  399.  It  was 
held  that  In  Indictments  for  offenses  against 
persons  or  property  the  name  of  tbe  party 
Injured  must  be  stated.  If  known;  that  tbe 
name  so  stated  must  be  the  real  name  of  tbe 
party  so  injured  or  the  one  by  which  he  is 
usually  known.  It  was  there  said  the  ne- 
cessity for  so  doing  is  essential,  so  as  to  en- 
able tlie  party  to  plead  either  a  formal  ac- 
quittal or  ccmvictiou  In  case  of  a  second 
prosecution  for  the  same  offense.  In  Sykes  v. 
People.  132  111.  32,  48,  23  N.  E.  391.  395.  it  was 
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said:  "In  all  criminal  prosecutions  an  error 
in  tbe  name  of  the  prosecutor  or  of  a  third 
party,  when  his  name  is  material,  is  fatal. 
Wharton  on  Crim.  Ev.  {  94.  When,  therefore, 
a  corporation  is  the  prosecutor,  or  is  the 
party  so  affected  by  tbe  crime  charged  that 
Its  name  becomes  material  to  a  proper  state- 
ment of  the  offense  in  the  indictment,  its 
name  must  be  correctly  given'  and  proved  as 
alleged,  and  a  variance  between  the  allega- 
tion and  proof  will  defeat  the  prosecution. 
Id.  {  102a."  In  that  case  tbe  court  quoted 
with  approval  from  McOary  v.  People,  45  N. 
Y.  153:  "No  allegation  which  Is  descriptive 
of  the  identity  of  that  which  is  essential  to 
the  charge  In  tbe  indictment  can  be  rejected, 
and  the  name  of  the  person  In  whom  the 
property  which  Is  the  subject  of  the  charge  Is 
laid  or  on  whom  the  offense  is  stated  to  have 
been  committed  must  be  proved  according  to 
tbe  Indictment." 

Counsel  for  defendant  In  error  do  not 
contend  that  tbe  ownership  of  the  property 
was  not  a  material  averment  They  say  In 
the  preparation  of  tbe  Indictment  a  blank 
form  was  used,  In  which,  after  the  blank 
left  for  tbe  name  of  the  owner,  there  was 
printed,  "The  same  being  a  corporation  or- 
ganized and  Incoritorated  under  and  by  vir- 
tue of  the  laws  of  the  state  of ."    In 

tbe  first  count  a  pen  was  drawn  through  the 
printed  clause,  but  the  same  was  not  done 
with  that  clause  of  the  second  count  It  Is  in- 
sisted that  this  was  a  mere  clerical  error,  not 
going  to  tbe  merits  of  the  case,  and  that  it  la 
manifest  the  same  person  was  Intended  to  be 
named  as  owner  In  both  counts.  Tbe  indict- 
ment, as  a  pleading,  cannot  be  aided  by 
extraneous  circumstances  or  explanation. 
Finding  defendant  guilty  under  the  second 
count  was,  In  effect  finding  him  not  guilty 
under  tbe  first  count  The  count  under  which 
the  conviction  was  bad  alleged  the  owner  of 
tbe  stolen  property  was  a  corporation,  where- 
as the  proof  showed  tbe  owner  to  be  an  In- 
dividual. Under  tbe  authorities  above  cited, 
and  many  more  that  will  be  found  to  tbe 
same  effect  this  was  a  material  variance, 
and  the  trial  court  erred  In  overruling  the 
motion  for  a  new  trial. 

The  Judgment  Is  reversed  and  tbe  cause  re- 
manded. 

Reversed  and  remanded. 


(22S  111.  378) 

DENEEN  et  al.  v.  UNVERZAGT  et  al. 

(Supreme  Court  of  Illinois.    Feb.  21.  1907.) 

1.  Eminent  Domain— Pboceedinos  fob  Con- 
demnation —  Costs  —  Aitobnet's  Fees  — 
Liability  of  State. 

Section  3  o(  the  act  approved  Ma.v  18. 
1905  (liewa  1005.  p.  76).  creating  a  commission 
to  procure  a  site  and  erect  a  building  for  the 
department  of  justice,  authorized  the  commis- 
sioners, if  in  their  opinion,  no  suitable  site 
could  be  selected  on  grounds  already  owned  by 
tlie  state,  to  select  some  other  site  and  acquire 
title  thereto  by  condemnation  under  the  eminent 
domain  law.  Section  10  of  the  eminent  domain 
I  law    (cbaoter    47,    Hurd's    R«v.    St    1905.    ik. 
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1010),  with  reference  to  condemnation  of  pri- 
vate property,  provides  that,  if  the  petitioner 
dismisses  his  petition  after  verdict  and  before 
entry  of  final  order,  then  the  court  sliall,  npon 
application,  make  order  for  the  payment  by 
petitioner  of  the  costs,  expenses,  and  reasonable 
attorney's  fees  paid  or  incurred  by  defendant. 
Section  17  of  chapter  33  (Hurd's  Rev.  St  1905, 
p.  55(3)  provides  that  in  all  actions  on  behalf 
of  the  people  of  the  state  or  the  Governor  the 
ptaintilf  shall  recover  costs  as  any  other  person, 
if  the  plaintiff  recover  any  debt  or  damages 
in  such  suit,  but,  if  he  suffers  a  discontinuance, 
be  nonsuited,  or  non  pros'd,  defendant  shall  not 
recover  any  costs  whatever.  Held,  that  where, 
after  verdict,  in  proceedinRS  by  the  commission' 
ers  to  condemn  a  site  for  the  department  of 
justice  building,  the  commissioners  elected  to 
aWandon  the  proceedings  and  dismiss  the  peti- 
tion, defendants  were  entitled  to  recover  their 
reasonable  attorney's  fees  and  costs  notwith- 
standing the  provisions  of  section  17  of  cliapter 
33,  where  the  special  act  appointing  the  com- 
mission was  subsequent  thereto,  since  a  prior 
general  statute  must  yield  to  a  subsequent  act 
relating  to  a  particular  subject. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  g  692.] 

2.  Same— Payment  of  Attobnby'b  Fees. 

Under  section  10  of  the  eminent  domain 
act  (chapter  47,  Hurd's  Rev.  St.  1905.  p.  1010), 
providing  that  upon  failure  of  petitioners  to 
take  the  land  soiuht  to  be  condemned  the  court 
may  make  an  oraer  for  the  payment  of  costs, 
expenses,  and  reasonable  attorney's  fees  of  de- 
fendants paid  or  incurred  by  them  in  defense 
of  the  petition,  defendants  in  such  proceedings 
were  entitled  to  recover  reasonable  attorney's 
fees  for  services  actually  performed,  even 
though  the  attorneys  had  not  actually  been  paid. 

Appeal  from  Circuit  Court,  Sangamon 
County;    O.  P.  Thompson,  Judge. 

Condemnation  proceedings  of  Charles  8. 
Deneen,  Governor  of  Illinois,  and  others 
against  Marie  Unverzagt,  and  others.  From 
a  Judgment  allowing  defendants'  motion  to 
tax  attorney's  fees  and  costs  of  the  condem- 
nation proceedings  against  petitioners,  tbey 
appeal.    Affirmed. 

W.  H.  Stead,  Atty.  Gen.  (Edgar  Bldredge 
knd  Brown,  Wheels,  Brown  &  Hay,  of  coun- 
■«]),  for  appellants.  X  A.  Connolly,  B.  L. 
Chapin,  Conkllng  &  Irwin,  Smith  &  Frled- 
meyer,  and  W.  L.  Gross,  for  appellees. 

WILKIN,  J.  By  an  act  of  the  Legislature 
of  this  state  approved  May  IS,  1905  (Laws 
1905,  p.  76),  authorizing  the  creation  of  a 
commission  to  procure  a  site  and  erect  a 
building  for  the  nse  of  the  department  of 
Justice,  It  Is  provided  In  section  S  that  it 
shall  be  the  duty  of  said  commission  to  se- 
lect a  suitable  site  on  some  of  the  lands  or 
grounds  owned  by  the  state  In  the  city  of 
Springfield  for  the  erection  of  said  building, 
or  If,  in  the  opinion  of  the  commission,  no 
suitable  site  can  be  selected  on  grounds  al- 
ready owned  by  the  state,  then  said  com- 
mission may  select  some  other  site  In  said 
dty  and  acquire  title  thereto  either  by  dona- 
tion, xmrchase,  or  condemnation,  and  said 
commission  is  Invested  with  power  to  obtain 
the  title  to  any  site  so  selected  by  condemna- 
tion under  the  eminent  domain  law  of  said 
state    In  pursuance  of  this  authority  and  In 


obedience  to  the  duty  Imposed  npon  it,  the 
commission  on  January  22,  1906,  filed  a  peti- 
tion in  the  circuit  court  of  Sangamon  coun- 
ty for  the  purpose  of  condemning  certain 
real  estate  belonging  to  the  several  appellees 
In  the  city  of  Springfield.  The  case  was 
heard  at  the  March  term,  1906,  and  a  ver- 
dict returned  fixing  the  Just  compensation  of 
the  various  defendants.  After  several  appli- 
cations on  behalf  of  the  property  holders  to 
have  the  commission  elect  whether  it  would 
take  the  property  so  condemned  or  not.  an 
order  was  entered  to  that  efCect,  and  on  April 
22,  1900,  it  elected  to  abandon  the  proceed- 
ings and  dismiss  the  petition.  Thereupon 
the  property  holders  filed  motions  in  said 
circuit  court  to  tax  attorney's  fees  and  costs 
of  the  condemnation  proceeding  against  the 
petitioner,  which  motion  was  allowed,  and  on 
evidence  heard  In  open  court  as  to  the  rea- 
sonableness of  attorney's  fees  In  each  of  the 
several  cases  Judgments  were  entered  In  fa- 
vor of  Van  Horn  for  $500,  Myers  and  Van 
Duyn  $500,  Bettle  Stuart  Institute  $1,250,  and 
Marie  Unverzagt  $5(X).  To  reverse  those 
Judgments  this  appeal  is  prosecuted. 

It  Is  contended  on  behalf  of  the  appellants 
that  the  commission  charged  with  the  duty 
of  procuring  a  site  for  said  building  was 
simply  an  agent  of  the  state,  and  therefore 
a  Judgment  for  attorney's  fees  and  costs 
could  not  properly  be  rendered  against  the 
commission;  the  same  being.  In  effect,  a 
Judgment  against  the  state.  We  do  not  un- 
derstand counsel  to  contend  that  there  is  any 
constitutional  prohibition  againsrt  Judgment 
being  rendered  against  the  state  for  costs 
and  attorney's  fees. 

Our  attention  is  called  to  section  26  of 
article  4  of  the  Constitution,  which  provides 
that  the  state  shall  never  be  made  a  party 
defendant  In  any  court  of  law  or  equity. 
The  state,  however,  was  not  In  any  sense  a 
party  defendant  In  the  condemnation  pro- 
ceeding, but  was  the  petitioner,  and  there- 
fore section  26,  supra,  has  no  application  to 
the  question  at  issue. 

Our  attention  is  also  called  to  section  13 
of  article  2  of  the  Constitution,  which  is  tc 
the  eftect  that,  when  private  property  shall 
be  taken  for  public  use,  compensation  there- 
for, when  not  made  by  the  state,  shall  be  as- 
certained by  a  Jury,  as  shall  be  prescribed 
by  law.  This  section  Is  also  without  appli- 
cation to  the  case,  for  the  reason  that  the 
condemnation  proceeding  was  begun  imder 
specific  authority  conferred  upon  the  com- 
mission by  the  Legislature. 

The  general  rule  undoubtedly  is  that  the 
state  is  never  liable  for  costs  unless  made 
so  by  some  provision  of  the  statute.  In  the 
Encyclopedia  of  Pleading  ft  Practice  (vol- 
imie  5,  p.  151)  the  rule  is  announced  as  fol- 
lows: "At  common  law  the  rule  was  that 
the  king  should  neither  pay  nor  receive  costs. 
as  the  former  was  consid^«d  his  prerogative 
and  the  latter  beneath  his  dignity;  and  the 
general  terms  of  statutes  giving  costs  did 
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not  include  the  sovereign.  The  sam6  prin- 
ciple has  been  applied  In  this  country  In 
snits,  either  dvll  or  criminal,  in  which  the 
federal  or  state  governments,  Including  mu- 
nicipal corporations  when  acting  as  a  state 
agency,  are  parties;  and  thus  they  are  liable 
only  In  the  event  of  express  statutory  provi- 
sion, wlilcb,  however,  is  now  quite  generaL" 
To  the  same  effect,  see  20  Bncy.  of  PI.  &  Pr. 
p.  582.  The  same  rule  was  recognized  by 
this  court  in  the  case  of  People  r.  Pierce,  1 
Gllman,  555,  where  It  is  said:  "A  state  Is 
never  bonnd  to  give  a  bond  for  costs  In  any 
case;  neither  does  it  ever  pay  costs  except 
In  some  particular  way  pointed  out  by  the 
statute." 

Section  3  of  the  act  creating  the  commis- 
sion authorizes  the  commissioners,  if  In  their 
opinion  no  suitable  site  could  be  selected 
on  grounds  already  owned  by  the  state,  to 
select  some  other  site  in  the  city  of  Spring- 
field and  acquire  title  thereto  by  condemna- 
tion, "under  the  eminent  domain  law  of  said 
state."  The  commission,  acting  under  and  in 
pursuance  of  the '  authority  thus  conferred, 
saw  fit  to  begin  this  condemnation  proceed- 
ing, and  the  power  given  carried  with  It 
the  authority  to  subject  the  state  to  the 
payment  of  costs.  The  provisions  of  the  act 
in  this  regard  was  without  llmltati(»i  or 
qnaliflcatlon;  thus  entitling  the  state  to  the 
same  rights  and  subjecting  it  to  the  same 
liabilities  as  private  parties  seeking  to  take 
private  property.  Section  10  of  chapter  47 
(Hurd'B  Rev.  St  1905,  p.  1010),  with  refer- 
ence to  condemnation  of  private  property, 
provides  that  if  the  petitioner  shall  dismiss 
ills  petition  after  verdict  and  l>efore  the  en- 
try of  the  final  order,  or  shall  fall  to  make 
payment  of  full  compensation  within  the 
time  named  in  the  order,  then  the  court  or 
judge  shall,  upon  application  of  the  defend- 
ants, make  such  order  for  the  payment  by 
the  petitioner  of  all  costs,  expenses,  and  rea- 
sonable attorney's  fees  paid  or  Incurred  by 
said  defendant  as  upon  the  hearing  of  such 
application  shall  be  right  and  ]ust  As  we 
liave  seen,  the  commission  elected  not  to  take 
the  property  and  to  dismiss  Its  petition.  The 
defendants  made  application,  under  the  fore- 
going provision,  for  the  allowance  of  their 
costs  and  attorney's  fees.  In  view  of  the 
fact  that  the  statute  expressly  authorized  the 
proceeding  under  the  eminent  domain  law, 
neither  the  commissioners  nor  the  state 
oagbt  to  be  allowed  to  abandon  it  without 
being  required  to  comply  with  the  express 
requlremuits  of  section  10,  supra,  and  the 
court  committed  no  error  in  so  holding. 

Section  17  of  chapter  33  (Hurd's  Rev.  St 
1905,  p.  656)  is  cited  and  relied  upon  by  coun- 
sel for  appellants.  It  provides  that  in  ail 
suits  and  actions  commenced  or  to  be  com- 
menced for  or  on  belialf  of  the  people  of  this 
state,  or  the  Governor  thereof,  or  for  or  on 
behalf  of  any  county,  then  and  in  such  case, 
if  the  plaintiff  shall  recover  any  debt  or 
damages  in  such  suit,  the  plaintiff  shall  also 


recover  costs  as  any  other  person  In  law 
cases;  but  if  such  plaintiff  suffers  a  dis- 
continuance, or  be  nonsuited,  or  non  pros'd, 
or  verdict  pass  against  such  plaintiff,  the  de- 
fendant shall  not  recover  any  costs  what- 
ever. We  do  not  understand  counsel  to  con- 
tend that  the  Legislature  was  without  au- 
thority to  pass  a  statute  in  confilct  with  the 
provisions  of  that  section  it  it  saw  fit  to  do 
so.  While  under  that  section  the  state  Is 
not  liable  for  costs  in  a  case  where  it  is  the 
plaintiff,  yet  the  General  Assembly  had  full 
power  and  authority  to  make  it  liable.  The 
statute  appointing  the  commission  for  the 
purpose  of  selecting  the  site  and  erecting  the 
building  was  passed  subsequent  to  section  17, 
and  that  section  mnst  yield  in  so  far  as  It 
is  in  confilct  with  the  act  creating  the  com- 
mission and  conferring  power  upon  it.  It 
is  also  a  well-known  rule  of  construction 
of  statutes  that  an  act  relating  to  a  particu- 
lar subject  will  prevail  even  over  a  contrary 
general  statute.  People  v.  Rose,  166  111.  422, 
47  N.  B.  04;  People  v.  KIpley,  171  111.  44, 
49  N.  B.  229,  41  L.  R.  A.  775;  Dahnke  ▼. 
People,  168  111.  102,  48  N.  B.  137,  39  L.  R. 
A.  197. 

It  is  further  objected  that  the  court  com- 
mitted error  in  entering  Judgment  for  attor- 
ney's fees  because  there  was  no  evidence 
that  such  fees  had  accrued  or  had  been  paid 
by  the  defendants.  Section  10  of  the'  emi- 
nent domain  act,  above  referred  to,  provides 
that  npon  the  failure  of  the  petitioners  to 
take  the  land  the  court  may  make  an  order 
for  the  payment  of  costs,  expenses,  and  rea- 
sonable attorney's  fees  of  such  defendants 
paid  or  Incurred  by  them  in  defense  of  said 
petition,  the  amount  to  be  right  and  just 
While  the  evidence  does  not  show  that  the 
defendants  have  actually  paid  their  attorneys 
any  amount  in  satisfaction  of  their  fees,  yet 
it  does  show,  without  contradiction,  that  the 
services  have  been  rendered  by  the  attor- 
neys employed  by  the  appellees,  and  that  the 
amount  allowed  was  in  each  case  a  reason- 
able and  Just  fee  for  the  work  done.  In  the 
absence  of  all  evidence  showing  or  tending  to 
show  that  the  fees  allowed  were  not  Just  and 
reasonable  and  the  usual  and  ordinary  fees 
charged  for  like  services,  we  cannot  say  the 
court  below  erred  in  its  Judgment  allowing 
the  same. 

The  Judgment  of  the  circuit  court  will  be 
affirmed. 

Judgment  affirmed. 


(22S  Ul.  5U) 

DORAN  et  al.  v.  CITY  OP  MURPHYSBORO. 

(Supreme  Court  of  Illinois.    Feb.  21.  1007J 

1.  MuNiciFAi.  CoBFOBATioNS— Street  Pavikq 
— Estimates. 

Where  an  ordinance  for  the  paving  ot 
a  street  with  the  specificationi  required  that 
after  a  proper  Kradinx  for  subbase  had  been 
finished,  there  should  be  laid  thereon  a  five- 
inch  Portland  cement  foundation,  which  was  to 
be  covered  with  a  two-inch  sand  cugbion,  on 
which  the  brick  was  to  be  laid,  an  estimate  cob- 
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taining  no  reference  to  the  foundation  for  the 
brick  was  fatally  defective,  for  failare  to  ihow 
the  character  and  thickness  of  the  foundation 
for  the  brick. 

2.  Same. 

An  estimate  for  the  improvement  of  a 
street,  cailini;  for  a  certain  number  of  lineal 
feet  of  sandstone  curbing  at  a  specified  price 
per  foot,  but  failing  to  show  whether  the  curb 
was  to  be  set  in  the  oatural  earth  or  to  have 
a  prepared  foundation  of  other  material,  was 
defective. 

3.  Same. 

An  estimate  for  a  certain  number  of  lineal 
feet  of  street  ^tter  crossing  at  a  specified  price 
per  foot,  failing  to  specify  of  what  material 
the  crossings  were  to  be  made,  either  as  to 
foundation,  or  surface,  was  fatally  defective. 

4.  Samk— Objections— SuFnciENcr. 

An  objection  that  an  estimate  for  street 
improvement  was  inaccurate,  insufficient  and 
uncertain,  and  that  the  requirements  of  the 
statute  in  regard  thereto  had  not  been  complied 
witli,  was  sufficient  to  raise  the  question  as  to 
whether  the  estimate  was  sufficiently  specific 
to  jsive  the  property  owner  a  Keneral  idea  of 
what  it  was  estimated  the  substantial  com- 
ponent $>lements  of  the  improvement  would  cost. 

5.  Same— SoFFiciENCT  op  Objections. 

Where  a  city  deemed  objections  made  to 
proceedings  for  a  street  improvement  not  suffi- 
ciently specific,  it  was  its  duty  to  move  that  the 
objections  be  made  more  specific; 

6.  Saub— New  Objections. 

In  proceedings  for  the  improvement  of  a 
street,  the  court  at  any  time  before  the  con- 
firmation of  the  assessment  is  authorized  by 
Hurd's  Rev.  St  1905.  pp.  416,  417.  c.  24,  §{ 
46-49.  52.  to  allow  new  and  additional  ob- 
jections to  be  filed  for  any  good  cause  or  make 
any  order  altering,  changing,  annulling,  or  modi- 
fying the  assessments,  or  continuing  the  bearing 
as  may  be  just  and  equitable. 

7.  Same— Benefits — Objbxttions— Waiver. 

Local  Improvement  Act,  {  48  (Hurd's  Rev. 
St.  1905,  p.  417,  c.  24),  provides  that  when 
the  legal  objections  to  an  assessment  have  t>een 
overruled  by  the  court,  such  order  shrill  not  be 
deemed  a  final  disposition  of  any  such  questions, 
for  the  purpose  of  appeal,  unless  objectors  shall 
waive  further  controversy  as  to  the  remaining 
question  on  the  record.  Held,  that  where  after 
the  determination  of  such  legal  questions 
against  objectors  they  not  having  waived  a  trial 
by  jury  on  the  merits,  they  were  then  entitled 
to  a  jury  trial  as  to  whether  their  property  \\as 
assessed  more  than  it  was  benefited  or  more 
than  its  proportionate  share  of  the  cost  of  the 
improvement 

Appeal  from  Jackson  Coimty  CJourt;    W. 

F.  Ellis,  Judge. 

Proceeding  by  the  city  of  Murpbysboro 
against  Patrick  Doran  and  others.  From  a 
Judgment  in  favor  of  plaintiff,  defendants 
appeal.    Reversed  and  remanded. 

McElvain  &  Glenn,  for  appellants.    Fred 

G.  Blerer,  City  Atty.  (R,  J.  Stephens,  of  coun- 
sel), for  appellee. 

CARTER,  J.  This  is  an  appeal  from  a 
Judgment  of  the  county  court  of  Jackson 
county  overruling  certain  objections  of  pr<^ 
erty  owners,  and  confirming  a  special  assess- 
ment for  paving  certain  streets  in  the  city  of 
Murpbysboro  witb  brick,  on  a  five-inch  Port- 
land cement  concrete  foundation,  at  an  es- 
timated cost  of  $48,001.49.  The  entire  cost 
was  assessed  against  the  property  owners. 
Th»  ordinance   for   this   Improvement  was 


passed  May  8,  1906.  The  petttlon  to  levy 
the  assessment  was  filed  In  the  county  court, 
and  thereafter  objections  to  the  same.  On 
June  27,  1906,  a  motion  was  made  by  ap- 
pellee to  have  the  objections  made  more  spe- 
cific, which  was  ordered  by  the  court.  The 
bearing  of  the  objections  came  up  several 
times  during  the  months  of  July  and  August. 
On  August  13th,  and  again  on  August  31st, 
additional  objections  were  filed.  None  of 
these  objections  raised  the  question  as  to 
the  property  being  assessed  more  than  It 
was  benefited  or  as  to  the  proportionate  share 
of  the  cost  of  the  improvement  On  Septem- 
ber 17th  the  court  entered  an  order  overrul- 
ing objections  and  confirming  the  assessment. 
Appellants  on  the  same  day  asked  leave  to 
file  objections  to  the  merits  and  for  trial  by 
Jury,  but  this  was  denied  by  the  court 

It  is  contended  that  the  estimate  Is  not 
sufiidently  Itemized.  That  estimate,  omit- 
ting the  beading  and  conclusion,  was  in  tbe 
following  form: 

6,S43  cubic  yards   excavating   and    . 
grading,  at  $0.60 $  4,105  00 

18,430  square  yards  brick  paving,  at 
$1.80  per  square  yard 33474  00 

9,283  lineal  feet  sandstone  curbing, 
at  $0.50  per  foot  set 4,641  00 

670  lineal  feet  street  gutter  cross- 
ings, at  $6.50 8,705  00 

Court  costs,  expenses  of  proceedings 
and  contingent  expenses,  six  per 
cent   2,885  49 

Total  estimated  costs $48,091  49 

It  will  be  noted  that  the  estimate  says 
nothing  about  the  foundation  upon  wblcb 
the  brick  is  to  be  laid.  The  ordinance  it- 
self, with  the  specifications,  shows  that  after 
proper  grading  for  sabbase  has  been  finished 
there  is  to  be  laid  thereon  a  five-inch  Port- 
lant  cement  concrete  foundation;  that  this 
concrete  foundation  Is  to  be  covered  with  a 
two-inch  sand  cushion,  and  upon  this  the 
brick  Is  to  be  laid.  It  has  been  held  by  this 
court  that  the  estimate  should  be  sufficiently 
itemized,  and  so  specific  as  to  give  the  prop- 
erty owner  a  general  Idea  of  what  it  was 
estimated  the  substantial  component  ele- 
ments of  the  improvement  would  cost  Hul- 
bert  V.  City  of  Chicago,  213  111.  452,  72  N. 
E.  1007;  Connecticut  Mutual  Life  Ins.  Co. 
V.  City  of  Chicago,  217  III.  352,  75  N.  B.  365. 
This  estimate  is  fatally  defective  In  not 
showing  clearly  the  character  and  thickness 
of  the  foundation  placed  under  the  brl<^.  It 
Is  well  known  that  the  foundation  for  bricfc 
pavement  Is  not  always  the  same.  The  or- 
dinance requires  this  concrete  to  be  five 
inches  thick.  In  recent  proceedings  before 
this  court  from  other  cities  In  this  state 
some  of  the  ordinances  considered  have  re- 
quired a  four-Inch  foundation  under  bride 
and  others  have  required  one  of  six  inches. 
Concrete,  moreover.  Is  not  the  only  founds- 
tlon  that  Is  or  can  be  used  for  a  brick  pav^ 
ment  Under  this  estimate  the  ordlnancs 
could  provide  for  any  kind  of  a  foundatloB 
that  It  was  practicable  to  use  for  socli  pav»- 
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meat  The  estimates  in  Hnlbert  v.  City  of 
Chicago,  snpra,  and  Connectlcat  Mutual  Life 
Ins.  Co.  T.  City  of  Chicago,  supra,  t^ve  all 
of  the  component  parts  making  up  the  pave- 
ment Itself,  inchiding  the  foundation.  This 
court  held  in  Bickerdlke  ▼.  City  of  Chicago, 
208  III.  636*  68  N.  E.  161,  that  an  estimate 
was  fatally  defective  which  did  not  Include 
a  certain  comparatively  small  part  of  the 
pavement,  namely,  "a  layer  of  the  best  qual- 
ity of  granite  screenings  to  the  depth  of  one- 
half  inch."  From  the  record  before  us,  we 
are  not  able  to  state  with  certainty  whether 
or  not  the  curbstone  is  to  be  set  in  the  nat- 
ural earth  or  is  to  have  a  prepared  founda- 
tion of  other  material.  If  the  latter  is  the 
case,  then,  under  the  decision  of  this  court  in 
Lyman  v.  Town  of  Cicero,  222  111.  379,  78 
N.  E.  830,  the  third  item  of  the  estimate  is 
not  sufficiently  speciflc,  as  neither  that  item 
nor  any  other  part  of  the  estimate  Includes, 
In  terms,  the  cost  for  such  other  material. 
The  fourth  item  of  the  estimate  does  not 
show  of  what  material  the  street  gutter  cross- 
ings are  to  be  made,  either  as  to  foundation 
or  surface.  In  that  we  think  it  Is  fatally 
defective.  But  It  Is  urged  that  the  objec- 
tors are  in  no  position  to  raise  the  question 
as  to  the  defective  estimate,  as  none  of  their 
objections  cover  the  point  The  objection 
upon  which  appellants  rely  reads  as  follows: 
"The  estimate  •  •  •  Is  Inaccurate,  In- 
sufficient and  uncertain,  and  the  requirements 
of  the  statute  in  regard  to  the  estimate 
•  •  •  have  not  been  compiled  with,"  etc. 
We  think  this  objection  is  sufficiently  speciflc 
to  raise  the  question  here  under  discussion. 
If  counsel  for  appellee  bad  desired  to  have 
the  objectors  more  specifically  set  out  the 
defects  in  the  estimate  they  might  have 
made  a  motion  to  that  effect,  and  then  it 
would  have  been  entirely  proper  for  the 
court  to  have  so  ordered.  We  do  not  think 
appellee  was  misled  In  any  way  by  the  gen- 
eral nature  of  this  objection.  The  estimate 
In  these  particulars  could  not  have  been  cor- 
rected at  the  hearing  for  confirmation,  hence 
appellee  was  not  Injured  by  the  failure  to 
point  out  In  the  objections  more  specifically 
the  defects  of  the  estimate. 

It  Is  also  contended  that  the  court  should 
have  permitted  appellants  to  file  objections 
to  the  merits  after  the  strictly  legal  ques- 
tions had  been  overruled.  It  Is  doubtless  the 
better  practice  for  the  property  owner  to 
file  all  objections  upon  which  he  relies  at  the 
same  time — those  which  raise  the '  question 
of  the  benefits  to  the  property  and  the  pro- 
portionate cost  of  the  improvement,  as  well 
as  those  which  are  to  be  heard  by  the  court 
This  we  understand  to  be  the  usual  practice 
under  the  local  Improvement  act,  and  may  be 
reasonably  inferred  from  sections  46,  47,  48, 
and  49  of  this  act  (Hurd's  Rev.  St  1905,  pp. 
416.  417,  c.  24),  taken  in  connection  with  the 


rest  of  the  law.  But  nnder  these  sections,  to- 
gether with  section  S2  of  the  act,  the  court 
undoubtedly,  for  any  good  cause  shown,  may, 
at  any  time  while  the  proceedings  are  pend- 
ing, before  confirmation,  allow  new  and  ad- 
ditional objections  to  be  filed,  or  make  any 
order  altering,  changing,  annulling  or  modify- 
ing the  assessment  or  continuing  the  bearing, 
as  the  court  may  deem  just  and  equitable  to 
all  parties  in  the  proceeding.  Jones  v.  Town 
of  Lake  View,  151  III.  663.  38  N.  B.  688; 
Thompson  v.  City  of  Highland  Park,  187  111. 
266,  58  N.  E.  328.  The  questions  as  to  wheth- 
er the  property  is  assessed  more  than  it 
will  be  baieflted  or  more  tlian  its  prc^wrtion- 
ate  sliare  of  the  cost  of  the  improvement  are 
so  Important  that  nnlea^  the  privilege  is 
waived  by  the  property  owners  they  are  en- 
titled to  a  jury  trial  on  these  questions.  The 
last  part  of  section  48  provides  that  when  the 
legal  objections  have  been  overruled  by  the 
court  "such  order  shall  not  be  deemed  a 
final  disposition  of  any  such  questions  for 
the  purpose  of  appeal,  unless  objectors  shall 
waive  further  controversy  as  to  the  remain- 
ing question  upon  the  record."  Further  con- 
troversy was  not  waived  on  this  record,  nei- 
ther was  the  trial  by  jury  waived.  Ordi- 
narily the  trial  court,  in  matters  of  this  kind, 
should  not  enter  confirmation  unless  the  rec- 
ord clearly  states  that  a  jury  trial  was 
waived  and  the  cause  submitted  to  the  court, 
or  unless,  after  legal  objections  are  overruled, 
further  controversy  on  the  merits  Is  waived. 
The  evidence  to  be  presented  on  the  merits 
— ^that  is,  as  to  the  amount  of  benefits  and 
proportionate  share  of  the  cost  of  the  assess- 
ment— Is  usually  of  .  an  entirely  different 
character,  requiring  different  witnesses  from 
those  required  on  the  hearing  of  legal  ob- 
jections. It  would  frequently  be  a  great 
hardship,  both  to  the  petitioner  and  the  ob- 
jectors. If  the  trial  court  should  Insist  on 
trying  the  assessment  on  Its  merits  imme- 
diately after  the  legal  objections  were  over- 
ruled. Until  the  court  rules  on  the  legal 
objections  neither  side  can  tell  what  wit- 
nesses, If  any,  they  will  need  on  the  question 
of  the  merits.  It  Is  the  plain  Intent  of  the 
law  that  legal  objections  shall  be  beard  sepa- 
rate and  apart  from  the  questions  as  to  the 
amount  of  benefits  and  proportionate  share 
of  the  assessment  We  think  the  court  erred 
in  not  permitting  the  objectors  to  file  objec- 
tions to  the  merits  after  it  had  overruled  the 
legal  objections.  We  do  not  deem  it  neces- 
sary to  discuss  the  other  questions  raised  by 
the  briefs  In  view  of  our  conclusions  on  the 
points  heretofore  considered. 

For  the  errors  Indicated,  the  judgment  of 
the  county  court  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings  con- 
sistent with  the  views  herein  expressed. 

Beversed  and  remanded. 
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BOBBINS  T.  BOBBINS  et  aL 

(Supreme  Court  of  Illinois.    Feb.  21,  1907.) 

Husband  and  Wnx— Antenupttai,  Aobee- 
MENT— Mistake  in  Law — Canceliation. 
Where  complainant  entered  into  an  ante- 
nuptial aereement  with  defendant's  testator  on 
the  mistaken  assumption  that  the  will  of  the 
testator  would  not  be  revoked  by  his  marriage, 
she  cannot,  in  the  absence  of  fraud  inducing 
her  to  execute  the  aKreement,  avoid  it  on  the 
inland  that  she  was  not  fully  and  correctly 
informed  as  to  her  le^al  rights. 

Appeal  from  Clrcnlt  Court,  Bandolpta 
County;    B.  B.  Burroughs,  Judge. 

Bin  by  Alta  Bobbins  against  H.  C.  Rob- 
bins  and  others.  There  was  an  order  dis- 
missing the  bill,  fmd  complainant  appealed. 
Affirmed. 

H.  Clay  Homer,  for  appellant  A-  B.  Crls- 
ler,  William  M.  Shuwerk,  and  B.  E.  Sprigg, 
for  appellees. 


CAETWBIGHT,  J.  The  circuit  court  of 
Bandolpb  county  dismissed  for  want  of  equi- 
ty the  bill  of  appellant  filed  in  tbat  court 
against  the  appellees,  as  heirs  at  law  of 
Charles  Bobbins,  asking  the  court  to  cancel 
appellant's  antenuptial  contract  with  said 
Charles  Bobbins  and  to  assign  to  her  dower 
In  his  lands. 

The  complainant,  then  Alta  Southworth, 
and  Charles  Bobbins  had  both  been  married 
before  their  marriage  to  each  other  and  each 
had  children  by  the  former  marriage.  He 
had  a  homestead  in  Sparta,  III.,  worth  from 
$700  to  $800,  a  farm  eight  miles  from  Sparta 
worth  from  $8,200  to  $8,500,  and  notes  ag- 
gregating $2,000,  mostly  given  by  his  chil- 
dren for  advancements  and  payable  on  the 
settlement  of  his  estate.  His  entire  property 
was  worth  about  $11,000.  She  was  living 
with  her  children  and  had  no  property  except 
a  little  household  furniture  worth  f2o.  He 
boarded  with  the  Bennett  family,  who  oc- 
cupied his  house  in  Sparta.  The  complain- 
ant was  50  years  old  and  Bobbins  was  68. 
Mrs.  Bennett,  with  whom  Bobbins  lived,  was 
a  friend  of  the  complainant,  who  was  In  the 
habit  of  visiting  her.  Complainant  was  de- 
sirous of  contracting  a  marriage  for  the  pur- 
pose of  securing  a  home,  and  she  spoke  to 
Mrs.  Bennett  about  it.  Mrs.  Bennett  told 
her  tbat  Bobbins  was  worth  about  $12,000; 
that  he  had  a  farm  and  the  town  property 
and  had  some  money  out  Mrs.  Bennett  in- 
troduced complainant  to  Bobbins  in  May, 
1903,  and  acted  as  a  sort  of  go-between  or 
friend  of  both  parties  in  bringing  about  the 
marriage.  Bobbins  told  Mrs.  Bennett  that 
he  had  made  a  will  giving  all  his  property 
to  bis  children,  and  he  would  not  give  com- 
plainant anything,  and  she  expressed  the  opln-' 
Ion  to  him  that  that  was  not  fair,  and  that 
she  herself  would  not  marry  on  such  terms. 
This  was  the  latter  part  of  August  1903, 
and  then  Bobbins  went  down  town  and  came 
back  with  the  contract  in  question,  which 


gave  complainant  the  use  of  the  homestead 
in  Sparta  during  her  life.  Mrs.  Bomett 
said  to  him  that  that  was  more  like  it  ai>d 
tliat  It  would  give  his  wife  a  home.  Bobbins 
said  that  his  will  was  firm  and  he  would  not 
change  It;  that  the  will  would  take  the  prop- 
erty and  his  wife  would  get  nothing  unless 
he  saw  fit  to  give  it  to  her.  Mrs.  Bennett 
in  talking  with  complainant  about  the  ar- 
rangement, told  her  tbat  she  might  Just  as 
well  make  the  contract,  because  without  the 
contract  she  would  get  nothing.  Complain- 
ant came  the  next  day  and  Bobbins  brought 
out  the  contract  and  complainant  when 
about  to  sign  it,  threw  down  the  pen  and 
said,  "If  I  have  to  sign  a  contract  to  get  mar- 
ried— "  and  stopped.  Mrs.  Bennett  said,  "It 
is  to  your  own  Interest  to  sign  it"  And 
complainant  said,  "Well,  I  guess  It  Is,"  and 
slg;ned  the  contract  This  was  on  August  31. 
1903,  and  the  parties  were  married  the  next 
day.  They  lived  together  until  January  29, 
1905,  when  Bobbins  died. 

It  is  conceded  by  counsel  for  complainant 
that  she  was  fully  Informed  as  to  the  amount 
of  property  owned  by  her  prospective  hus- 
band and  of  every  fact  and  circumstance  ma- 
terial to  the  contract;  but  he  contends  that 
she  Is  entitled  to  avoid  it  because  she  was 
not  fully  and  correctly  Informed  as  to  her 
legal  rights.  She  had  full  information  as 
to  the  property  of  Bobbins,  and  there  was  no 
actual  fraud  inducing  her  to  execute  the  con- 
tract Mrs.  Bennett  told  her  that  if  she 
did  not  sign  the  contract,  she  would  get  noth- 
ing, but  this  information  was  given  through 
ignorance  of  the  law.  None  of  the  parties 
knew  that  the  marriage  would  revoke  the 
will  of  Bobbins,  and  there  was  no  actual 
fraud  inducing  her  to  execute  the  contract 
Mrs.  Bennett  told  her  that,  if  she  did  not 
sign  the  contract  she  would  get  nothing, 
but  this  information  was  given  through  Ig- 
norance of  the  law.  None  of  the  parties 
knew  that  the  marriage  would  revoke  the 
will,  and  Bobbins  died  in  the  belief  that  the 
will  was  valid.  After  his  death  probate  of 
the  will  was  refused  because  it  had  been  re- 
voked by  the  marriage.  Mere  ignorance  of 
the  law  in  that  respect  would  not  be  sufficient 
to  avoid  the  contract  Hudnall  v.  Ham,  183 
111.  486,  56  N.  E.  172,  48  L.  B.  A.  557,  75  Am. 
St  Rep.  124.  Complainant  had  no  reason 
to  rely  upon  the  opinion  of  Mrs.  Bennett  as 
to  the  law  or  to  presume  tbat  one  knew  any 
more  about  the  legal  rights  of  parties  in  such 
cases  than  the  other.  This  case  is  distin- 
guished in  that  respect  from  the  case  of  Spm*- 
lock  V.  Brown,  91  Tenn.  241,  18  S.  W.  868. 
where  the  information  as  to  the  law  was  giv- 
en by  the  husband's  attorney,  from  whom  the 
wife  had  a  rtght  to  expect  a  full  and  correct 
statement  of  her  legal  righta  In  this  case 
there  was  no  actual  fraud  affecting  the  cod- 
tract  and  we  think  the  decree  of  the  circuit 
court  was  right 

The  decree  Is  affirmed. 

Decree  affirmed. 
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(22S   111.  ESS) 

SPALDING  T.  MACOMB  &  W.  I.  RX.  CO. 

(Supreme  Court  of  Illinois.    Feb.  21.  1907.) 

1.  Dedicatioh— Statutobt  Dedication— Db- 
fective  ackrowi£doment. 

Law  of  Jooaary  4,  1S25,  §  3  (Rev.  Laws 
lU.  1828-29,  p.  184),  as  to  the  making  of  town 
plats,  required  county  commissioners,  before 
ottering  a  plat  for  record,  to  acknowledge  the 
same.  Section  4  provided  that,  if  a  mistake 
'  were  made  In  a  plat  of  a  town  as  to  the  ac- 
knowledgment, it  should  be  the  duty  of  the 
county  commissioners  or  a  majority  of  them  to 
correct  the  same.  Beld.  that  an  acknowledg- 
ment of  a  town  plat  by  two  only  of  three 
county  commissioners  was  not  a  compliance  with 
section  3.  and  a  plat  so  acknowledged  did  not 
convey  the  fee  of  the  streets  to  the  town. 

2.  Equity— PixADiNQ — Axlegations  as  to 
OwNEBSHip  OS  Fek  in  Street— Admissions 
BT  Demcbbeb. 

A  bill  alleged  that  plaintiff  was  the  owner 
of  certain  city  property  fronting  on  the  street ; 
that  the  original  proprietors  of  the  city  caused 
plats  of  the  same  to  be  made :  so  that  there  was 
a  common-law  dedication  of  the  streets  marked 
on  the  plats,  instead  of  a  statutory  dedication, 
and  that  thereby  the  fee  in  the  streets  remained 
in  the  original  proprietors;  that  the  city  con- 
sented to  the  dedication ;  and  that,  by  grants 
from  the  original  proprietors,  plaintiff  had  ac- 
quired title  to  the  land  in  the  street  to  its  cen- 
ter. Held  that,  taking  the  allegations  of  the  bill 
in  connection  with  the  plats  and  surveys,  suffi- 
cient facts  were  set  out  so  that  a  demurrer  must 
be  held  to  admit  that  plaintiff  was  the  owner 
of  the  fee  to  the  center  of  the  street  in  front 
of  his  property. 

3.  Stbeet   Railkoads  —  Coioocbcial   Rau,- 

BOADS. 

Where  a  railway  company  did  no  limit  Its 
business  to  carrying  passengers  with  ordinary 
hand  luggage,  but  engaged  in  the  transportation 
of  practically  all  kinds  of  freight  from  one 
point  to  another  on  the  street  and  from  town  to 
town  along  the  entire  line  of  its  rcMid,  it  was 
not  a  street  railway. 

4.  Bminrnt  Domain  —  Remedies  or  Land- 
owNEBS— Injunction. 

Where  a  railway  company  constructs  Its 
road  in  a  city  street  without  first  obtaining  the 
consent  of  the  owner  of  the  fee,  and  without 
condemning  such  right  of  way,  and  operates 
its  trains  thereon,  such  use  is  an  additional 
burden  upon  the  owner  of  the  fee,  of  which  a 
court  of  equity,  on  a  proper  showing,  can  com- 
pel the  removal  by  a  mandatory  injunction. 

5.  Same— Laches. 

A  railway  company  constructed  its  road 
In  a  city  street  in  December,  1903,  without  first 
obtaining  the  consent  of  the  owner  of  the  fee 
or  condemning  a  right  of  way,  but  it  did  not 
appear  when  the  road  was  first  operated.  In 
August,  1905.  the  owner  commenced  his  suit 
to  compel  the  removal  of  the  railway  from  the 
street.  Beld,  that  plaintiff  was  not  guilty  of 
laches  in  not  beginning  suit  at  an  earlier  date. 

6.  EQUITY— Laches— Pleading. 

The  general  rule  is  that  the  defense  of 
laches  to  be  available  must  be  set  up  by  plea 
or  answer. 

[Eid.  Note^-For  cases  !n  point,  see  Cent.  Dig. 
yoL  19.  Equity.  S  245.] 

Error  to  Circuit  Court,  McDonough  Ooun- 
tjr;  John  A.  Gray,  Judge. 

Bill  by  John  L.  Simldlng  against  the  Ma- 
comb ft  Western  Illinois  Railway  Company. 
Ftom  a  decree  for  defendant,  plaintiff  brings 
error.    Reversed  and  remanded. 

August  28,  1905,  plaintiff  in  error  filed  bis 
bill  In  the  circuit  court  of  McDonougb  county, 


alleging,  among'  other  things,  that  he  claimed 
the  title  in  fee  to  the  N.  Vi  of  block  22,  in  plat 
2,  of  the  Old  Town  of  Macomb,  in  said 
county,  fronting  on  Johnson  street,  In  said 
city;  that  the  original  proprietors  of  said 
city  caused  the  same  to  be  laid  out  and  plat- 
ted about  April  20,  1831,  and  afterwards, 
December  13,  1834,  caused  the  same  to  be 
resurveyed  and  replatted,  which  last  survey 
Is  known  as  "Plat  2"  of  said  city;  that 
tbere  was  made  thereby  what  is  known  by 
the  laws  of  the  state  as  a  "common-law 
dedication"  of  the  streets  and  alleys  marked 
on  said  plats,  Instead  of  what  is  known  as  a 
"statutory  dedication,"  and  that  thereby  the 
fee  In  said  streets  and  alleys  remained  In 
said  original  proprietors  Instead  of  being 
vested  in  the  mmiicipal  authorities;  that 
said  city  afterwards,  and  ever  since  that  time 
has  adopted,  approved,  and  consented  to 
said  dedication  of  the  streets  according  to  said 
platting ;  that,  by  virtue  of  the  grants  from 
the  original  proprietors,  plaintiff  In  error  has 
acquired  title  and  is  seised  in  fee  of  the  land 
embraced  within  said  Johnson  street,  lying 
immediately  east  of  said  above-described 
block,  to  the  center  of  said  Johnson  street; 
that  said  city  has  only  an  easement  In  said 
street,  which  It  has  accepted  and  holds  In 
trust  for  the  uses  and  purposes  for  which 
the  same  was  dedicated,  and  no  other ;  that 
true  and  correct  copies  of  said  surveys  and 
plats  of  said  property  and  adjoining  streets 
and  blocks,  together  with  accompanying  sur- 
veys, are  attached  to  the  bill  and  made  a 
part  of  the  same;  that  the  city  council  of 
said  city,  without  authority  of  law,  on  or 
about  May  6, 1903,  granted  a  pretended  fran- 
chise or  license  to  the  defendant  in  error  to 
construct  and  operate  its  railroad  In  said 
Johnson  street;  that  said  pretended  fran- 
chise is  a  part  of  a  railroad  system  extend- 
ing through  certain  streets  of  said  city  to  the 
south  limits  and  thence  to  the  village  of 
Littleton,  in  Schuyler  county.  111.:  that  on 
or  about  December  1,  1903,  defendant  In  er- 
ror, without  any  lawful  right  or  authority, 
entered  upon,  and  took  possession  of,  said 
Johnson  street,  and  constructed  thereon,  in 
the  center  of  said  street,  the  railway  tracks 
upon  which  it  is  now  operating,  over  the  fee 
of  plaintiff  In  error  and  along  the  entire  llu" 
of  the  same,  steam  locomotives,  passenger, 
freight,  cattle,  and  hog  cars,  and  conducting 
a  large  business  of  carrying  freight  and  mer- 
chandise between  the  towns  along  the  line 
of  said  road;  that  said  railway  company's 
locomotives  and  trains  stand  In  front  of  the 
premises  of  plaintiff  in  error  while  dischar- 
ging passengers  and  freight,  thereby  obstruct- 
ing egress  from,  and  ingress  to,  said  premises, 
by  means  whereof  the  premises  have  been 
greatly  injured  and  damaged,  and  greatly  im- 
paired for  church,  school,  and  residence  pur- 
poses— ^the  uses  to  which  said  property  is 
being  put — whereby  the  fee  of  plaintiff  in 
error  is  subjected  to  an  additional  servitude 
not  authorized  by  law,  and  without  compen- 
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aatlon.  The  bill  also  allies  that  the  ordi- 
nance granting  the  franchise  was  pa8se<l 
without  a  proper  frontage  petition  of  the 
property  owners,  and  was,  therefore,  without 
anthorit/  of  law.  The  prayer  of  the  bill  is 
that  defendant  In  error  be  commanded  to  re- 
move its  irailway  and  be  restrained  from  con- 
tinuing to  operate  the  same  on  that  portion 
of  Johnson  street  fronting  on  the  premises 
of  plaintiff  in  error,  and  restrained  from  In 
any  manner  obstructing  that  portion  of  John- 
son street  until  it  has  obtained  the  right  so 
to  do  by  obtaining  a  grant  from  plaintiff  in 
error  or  by  the  exercise  of  Its  right  of  emi- 
nent domain  (if  it  Iiaa  such  right)  and  the 
payment  of  any  damages  which  plaintiff  in 
error  may  sustain.  A  demurrer  was  filed  to 
this  bill  by  defendant  in  error,  which,  on 
hearing,  the  chancellor  sastained.  Tlie  case 
is  brought  here  by  writ  of  error  for  review. 

W.  R.  Moore  and  Neece  &  Biting,  for 
plaintiff  In  error.  Sherman,  TunnicUff  & 
Gumbart  and  Appollos  W.  O'Harra,  for  de- 
fendant in  error. 

CAKTER,  J.  (after  stating  the  facts).  If 
both  plats  laying  out  Johnson  street,  in  the 
city  of  Macomb,  were  not  made  In  accordance 
with  the  statute  then  In  force,  the  title  in  fee 
to  the  land  to  the  center  of  Johnson  street 
in  front  of  the  premises  in  question  belongs 
to  plaintiff  In  error.  It  is  contended,  however, 
that  the  bill  is  not  so  drawn  as  to  properly 
raise  this  question,  and  that,  therefore,  the 
demurrer  does  not  admit  that  fact;  that 
the  demurrer  only  admits  the  correctness  of 
the  surveys  as  given  In  the  bill,  and  "their 
true  legal  effect,  but  not  the  conclusion  of 
the  pleader  as  to  their  legal  effect"  Defend- 
ant in  error  Insists  that  the  fee  to  one-half  of 
Johnson  street  in  front  of  the  premises  in 
question  is  not  In  the  plaintiff  in  error.  It 
admits  the  acknowledgment  of  the  second 
plat,  made  in  1834,  was  not  in  accordance 
with  the  statute  then  in  force,  but  asserts 
that  there  are  no  allegations  In  the  bill  whidi 
properly  set  up  that  the  plat  made  In  1831  is 
not  legal  and  In  accordance  with  the  statute. 
The  law  then  In  force,  enacted  January  4, 
1825,  as  to  the  malclng  of  town  plats,  re- 
quired "that  the  county  commissioners  •  •  • 
shall,  at  or  before  the  time  of  offering  such 
plat  •  •  •  for  record,  acknowledge  the 
same,"  etc.  Rev.  Laws  III.  lS28-:id,  p.  184, 
{  3.  A  copy  of  the  plat,  made  In  1831, 
and  the  acknowledgment  attached  thereto, 
are  made  a  part  of  the  bill,  and  show  that 
there  were  then  three  county  commissioners 
of  said  county,  but  that  only  two  of  them 
acknowledged  the  plat  Under  said  section 
3  of  the  law  of  1825,  was  it  required,  in 
order  to  make  a  legal  plat  and  dedication 
thereunder,  that  all  three  county  commis- 
sioners shoBid  duly  acknowledge  the  same? 
It  has  been  held  by  this  court  in  Davenport 
Bridge  Railway  Ca  v.  Johnson,  188  111.  472, 
G9  N.  B.  497,  In  construing  a  similar  provi- 
sion of  the  law  of  1S33,  tliat  this  duty  as  to 


acknowledging  the  town  plat  was  Imposed 
upon  the  couunlssloners  as  Individuals,  and 
not  upon  them  as  a  court  or  body.  The  sec- 
tion of  the  law  of  1833  that  was  there  con- 
strued is  Identical  with  the  law  of  1825,  so 
far  as  It  affects  the  question  here  under  con- 
sideration. Section  4  of  said  law  of  182S 
provides,  as  did  section  7  of  said  act  of  1833 
(Rev.  Laws  1833,  p.  600),  that,  if  a  mistake 
were  made  In  the  platting  of  the  town  as  to 
acknowledgment  or  in  other  respects,  It 
should  be  the  duty,  and  "It  Is  hereby  re- 
quired of  the  present  county  commissioners, 
or  a  majority  of  them,"  etc.,  to  correct  the 
saine.  The  Insertion  of  the  words  "or  a 
majority  of  them"  after  the  words  "county 
commissioners,"  In  said  section  4  of  the  law 
of  1825,  and  their  omission  in  said  section  S 
after  the  words  "county  commls^oners," 
shows  plainly  that  It  was  the  Intraition  of 
the  Legislature,  under  said  section  3,  that 
every  one  of  the  three  county  commissioners 
should  be  required  to  acknowledge  the  orig- 
inal plat  This  conclusion  Is  in  entire  har- 
mony with  the  holding  of  this  court  in 
Davenport  Bridge  Railway  Go.  v.  Johnson, 
supra.  In  construing  similar  statutes,  where 
three  i)er3on8  have  been  named  to  do  a  cer- 
tain thing,  the  same  conclusion — that  is,  that 
all  must  act — has  frequently  been  reached  by 
this  court.  Boynton  v.  People,  155  III.  68, 
89  N.  E.  622;  Adcock  v.  City  of  CHiIcago. 
160  111.  611,  43  N.  E.  589;  Hlnkle  v.  City 
of  Mattoon,  170  111.  316.  48  N.  E.  008;  Lar- 
son  V.  City  of  Chicago,  172  III.  298,  50  N.  B. 
179 ;  Town  of  Cicero  v,  Andreu,  79  N.  E.  962. 
Not  only  the  plat  of  1834,  but  also  the  plat 
of  1831,  as  shown  by  the  record,  was  not  ac- 
knowledged in  conformity  with  the  statute 
then  in  force. 

While  the  allegations  In  the  bill,  considered 
by  themselves,  without  reference  to  these 
plats,  may  not.  In  the  most  apt  terms,  set 
forth  facts  that  would  show  the  title  to 
one-half  of  Johnson  street  in  front  of  the 
property  in  question  to  be  in  plaintiff  In 
error,  still  we  think,  taking  these  plats  and 
surveys  la  connection  with  the  bill  of  which 
they  are  made  a  part  that  these  facts  are  so 
pleaded  that  the  demurrer  must  be  held  to 
admit  that  plaintiff  In  error  Is  the  owner  of 
the  fee  of  the  land  to  the  center  of  Johnson 
street  In  front  of  said  property.  It  Is  true 
that.  In  the  original  birief  of  plaintiff  In  error, 
the  special  defense  claimed  as  to  the  plat 
of  1831  Is  not  clearly  set  out;  still,  it  is 
evident  that  plaintiff  in  error  claimed  that 
such  plat  was  not  in  accordance  with  the 
statute  then  in  force.  Judged  by  the  brief 
and  argument  of  defendant  in  error.  It  waa 
In  no  way  surprised  as  to  the  ground  on 
which  said  plat  Is  alleged  to  be  defective. 

Defendant  in  error  strenuously  Insists  that 
even  if  the  fee  to  the  land  to  the  cotter  of 
Johnson  street  in  front  of  said  premises  la 
In  plaintiff  in  error,  he  has  mistaken  his 
remedy ;  that  a  court  of  equity  cannot  on  the 
facts  alleged  in  this  bill,  by  a  mandatory 
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inJaiKrtion  compel  the  removal  of  the  rail- 
road from  that  portion  of  Johnson  street 
fronting  the  premises  of  plaintiff  In  error  or 
dlacontinne  its  operation.  Where  the  fee  of 
a  street  Is  In  the  citr>  any  damages  to  abut- 
ting property  owners  whldi  may  accrue  from 
allowing  a  railroad  track  In  a  street  are 
merely  consequential.  In  snch  case  we  have 
held  that  there  Is  no  physical  taking  Of 
the  land  and  that  Injunction  will  not  lie,  the 
remedy  being  at  law.  But  the  construction 
of  a  steam  railway  in  a  city  street,  where  the 
fee  belongs  to  abutting  property  owners,  has 
been  frequently  held  by  this  court  to  create 
an  additional  servitude  as  not  <me  of  the 
ordinary  uses.  The  owner  of  the  abutting 
property  may  maintain  trespass,  or  may  en- 
join said  railroad  from  constructing  or  oper- 
ating without  first  settling  with  the  owner 
of  the  fee.  even  though  the  municipal  au- 
thorities have  granted,  by  an  ordinance  based 
on  a  legal  frontage  petition,  i)ermiB8lon  to 
construct  and  operate  a  railroad  on  said 
street  Bond  v.  Pennsylvania  Co.,  171  Hi. 
508,  49  N.  B.  54S ;  Davenport  Bridge  Railway 
Co.  V.  Johnson,  supra ;  Rock  Island  &  Peoria 
Railway  Co.  v.  Johnson,  204  III.  488.  68  N. 
K.  549 :  Wilder  v.  Aurora  Traction  Co.,  216  111. 
483,  75  N.  B.  194;  Pennsylvania  Co.  v.  Bond, 
202  111.  95,  66  N.  E.  941.  The  charter  of  this 
railroad  and  the  ordinance  permitting  It 
to  be  constmcted  In  Johnson  street  provide 
that  the  road  Is  not  to  be  operated  by  steam. 
We  understand  that  defendant  in  error  con- 
tends that  It  Is  a  street  railroad.  Street  rail- 
roads are  generally  understood  to  be  only 
such  as  are  constructed  and  operated  In  the 
streets  of  a  city  for  the  purpose  of  conveying 
passengers,  with  ordinary  hand  luggage,  from 
one  point  to  another  along  the  line  thereof. 
Whether  the  road  be  a  street  railroad  or  not 
will  depend  upon  the  character  of  Its  traf- 
fic The  bill  alleges  that  this  road  is  carry- 
ing not  only  passengers  with  ordinary  hand 
luggage,  but  practically  freight  of  all  kinds 
form  one  point  to  another  on  the  street  and 
from  town  to  town  along  the  entire  line  of 
the  road.  Under  these  allegations  of  the 
bill,  admitted  to  be  tme  by  the  demurrer, 
defendant  In  error  cannot  be  held  to  be  a 
street  railway.  Wilder  v.  Aurora  Traction 
Co.,  snpra.  Moreover,  the  bill  alleges  that 
the  road  Is  being  operated  by  steam,  thereby 
contravening  Its  charter. 

Defendant  In  error  further  Insists  that, 
while  this  court  has  granted  injunctions  re- 
straining the  construction  of  a  railroad  on 
facts  snch  as  alleged  In  this  bill,  it  has  never 
held  that  a  court  of  equity  had  authority 
to  grant  an  InJnnctloD,  snch  as  herein  prayed 
for,  after  the  railroad  has  been  constructed 
and  Is  In  oi>eration.  The  case  of  Postal 
Telegraph  Ca  v.  Eaton,  170  111.  618,  49  N.  B. 
866,  S9L.B.A.722.62Am.St  Rep.  880, 


Is  cited  In  support  of  this  contention.  That 
decision  only  holds  that  an  action  of  eject- 
ment, where  telegraph  poles  have  been  con- 
structed along  the  highway  without  the  con- 
sent of  the  owner  of  the  fee,  Is  a  proper 
remedy.  The  right  of  a  court  of  chancery 
to  Issue  a  mandatory  injimctlon  under  such 
circumstances  was  not  considered  In  that  case 
by  this  court.  In  the  recent  case  of  Burrall 
V.  American  Telephone  Co.,  224  III.  266,  79  N. 
B.  705,  citing  Postal  Telegraph  Co.  v.  Eaton, 
supra,  we  held  that  a  telephone  line  >n  a 
public  highway  is  an  additional  burden  upon 
the  owner  of  the  fee,  for  which  the  owner 
Is  entitled  to  compensation  and  of  which 
a  court  of  equity  can  compel  the  removal  by 
Injunction.  This  decision,  with  the  author- 
ities therein  cited,  is  conclusive  as  to  the 
right  of  a  court  of  equity  to  Interfere  on  a 
proper  showing  and  Issue  a  mandatory  In- 
junction In  cases  of  this  kind. 

The  further  contention  Is  made  that,  even 
had  a  mandatory  injunction  been  proper  In 
the  first  instance,  the  bill  shows  that  there 
was  such  laches  on  the  part  of  plaintiff  In 
error  that  such  Injunction  ought  not  to  be 
Issued  at  the  present  time.  This  bill  was 
filed  August  28,  1905,  and  alleges  that  on  or 
about  December  1,  1903,  the  railway  was  con- 
structed over  the  premises  In  question.  In 
Rock  Island  &  Peoria  Railway  Co.  v.  John- 
son, supra.  It  appears  that  the  ordinance  for 
the  railroad  was  passed  In  Juiy,  1898,  and 
the  bill  for  Injunction  was  asked  for  In  April, 
1899.  This  delay  In  that  case  was  held  not 
to  be  laches.  In  Burrall  v.  American  Tele- 
phone Co.,  supra,  the  poles  were  erected  in 
the  highway  In  October,  180a  The  record 
discloses  that  the  bill  In  that  case  was  filed 
In  January,  1904 — over  seven  years  after 
the  poles  were  erected.  There  Is  no  specific 
allegation  in  this  bill  as  to  when  this  road 
was  first  operated.  What  amounts  to  laches 
will  depend  upon  the  special  facts  and  cir- 
cumstances as  shown  in  each  case.  The  gen- 
eral rule  in  this  jurisdiction  is  not  that  the  de- 
fense of  laches,  to  be  availed  of,  must  be  set 
up-  by  plea  or  answer,  so  as  to  afford  the 
complainant  an  opportunity  to  amend  the  bill 
by  Inserting  allegations  accounting  for  the  de- 
lay. Coryell  v.  Klehm,  167  111.  462,  41  N.  E. 
864.  On  the  facts  as  alleged  In  the  bill  we 
are  not  prepared  to  hold  that  plaintiff  in 
error  was  guilty  of  laches  In  not  beginning 
these  proceedings  at  an  earlier  date. 

Other  points  are  urged  in  the  briefs  which 
It  is  unnecessary  here  to  pass  upon. 

The  demurrer  of  defendant  In  error  should 
have  been  overruled  by  the  circuit  court. 

The  decree  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  to  that  court  for  fur- 
ther proceedings  in  harmony  with  the  views 
herein  expressed. 

Reversed  and  remanded. 
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BACHB  et  al.  v.  WARD. 
(Supreme  Ck>nrt  of  Illinois.    Feb.  21,  1907.) 

1.  Appeal  —  Amount  in  Contbovebsy  —  Ap- 

FEAI,  AS  TO   PaBT— MaTTEBS  REVIEWABLE. 

An  appeal  from  the  allowance  of  a  sinKle 
item  in  an  administrator's  accoant  does  not 
bring  up  for  review  the  whole  account. 

2.  Same  —  Dismissal  —  Gbounds  —  Want   of 

JUKISDICnON. 

Where  the  amount  involved  in  an  appeal 
is  less  than  $1,000,  and  no  certificate  of  im- 
portance has  been  granted  by  the  Appellate 
Court,  the  appeal  will  be  dismissed. 

Appeal  from  Appellate  Court,  Second  Dis- 
trict. 

Action  by  William  Bache  and  another 
against  Nathaniel  S.  Ward,  executor.  From 
an  order  of  the  county  court,  overruling  plain- 
tiff's objections  to  the  account  of  defendant 
as  executor,  affirmed  by  the  Appellate  Court, 
plaintiffs  appeal.    Dismissed. 

The  will  of  Joseph  Ward,  deceased,  who 
died  July  18,  1903,,  was  admitted  to  probate 
in  Bureau  county  on  September  14,  1903,  and 
letters  testamentary  were  issued  to  his  son, 
Nathaniel  S.  Ward.  The  testator,  at  the 
time  of  his  death,  was  seised  and  possessed 
of  real  and  personal  property.  He  left  him 
surviving  nine  children  and  the  descendants 
of  two  deceased  daughters  as  hla  heirs  at 
law.  who  were  also  the  devisees  named  in  bis 
wilL  After  providing  for  the  payment  of 
his  debts  and  funeral  expenses,  and  dispos* 
lug  ot  his  real  estate,  by  paragraph  11  of  his 
will  he  gave. and  bequeathed  unto  the  three 
children  of  his  "deceased  daughter,  Mary  M. 
Bache,  to  wit,  William  Bache,  Joseph  Bache 
and  John  Bache.  the  sum  of  two  hundred 
(200)  dollars  each,  absolutely  and  forever;" 
and  by  paragraph  14  he  gave,  bequeathed, 
and  devised  one-eleventh  of  the  residue  of  his 
estate  to  each  of  his  nine  living  children, 
one-eleventh  to  Charles  Crlswell,  the  only 
child  of  a  deceased,  daughter,  and  "one  elev- 
enth (i/ii)  thereof  to  said  William,  Joseph 
and  John  Bache."  John  Bache  died  prior 
to  Joseph  Ward,  leaving  no  issue  him  sur- 
viving. 

On  December  17,  1904,  the  executor  filed  in 
the  county  court  of  Bureau  county  his  final 
account  and  report,  showing  a  balance  in 
his  hands  of  $19,594.68  subject  to  distribu- 
tion, and  r^;x>rted  that  the  share  of  the  es- 
tate which  would  have  gone  to  John  Bache 
had  he  survived  the  testator,  which  amount- 
ed to  the  sum  of  $789.93,  should  be  distribu- 
ted between  the  heirs  at  law  of  Joseph  Ward, 
deceased,  as  intestate  estate,  according  to  the 
laws  of  descent  of  the  state  of  Illinois.  Wil- 
liam Bache  and  Joseph  Bache  entered  their 
appearance  and  filed  18  objections  to  the  ac- 
count and  report  of  said  executor,  the  four- 
teenth objection  being  to  the  effect  that  the 
executor  liad  in  said  account  and  report  cred- 
ited himself  with  the  sum  of  $1,066.33  as  his 
fees  as  executor,  which  sum  was  averred  to 
be  grossly  excessive;    and  the  seventeenth 


objection  challenged  the  correctness  of  the 
report,  so  far  as  it  averred  that  the  share 
of  the  estate  which  would  have  gone  to  Jotm 
Bache,  deceased,  had  he  been  living  at  the 
time  of  the  death  of  Jos^h  Ward,  deceased, 
should  be  treated  and  considered  as  intestate 
estate  and  distributed  between  the  heirs  at 
law  of  Joseph  Ward,  deceased,  according  to 
the  laws  of  descent  of  the  state  of  Illlnola. 
and  charged,  on  the  contrary,  that  the  share 
of  John  Bache,  deceased.  In  said  estate,  by 
reason  of  his  death  prior  to  the  death  of 
Joseph  Ward,  deceased,  became  payable  to 
William  Bache  and  Joseph  Bache,  as  the  be- 
quest to  William,  Joseph  and  John  Bache 
was  said  to  be  a  class,  and  not  to  them  In- 
dividually. The  objections  to  the  account 
and  report  of  the  executor,  other  than  ob- 
jections 14  and  17,  are  not  here  Involved, 
and  therefore  not  material  to  the  questions 
raised  on  this  appeal.  The  county  court 
overruled  said  objections  14  and  17,  together 
with  the  other  objections  filed  to  said  ac- 
count and  report  which  were  not  withdrawn, 
and  ordered  the  residuary  estate  shown  by 
said  account  and  report  to  be  in  the  hands 
of  the  executor  to  be  distributed  according  to 
the  showing  made  in  said  report,  whereupon 
William  Bache  and  Joseph  Bache  prosecuted 
an  appeal  from  the  order  of  the  county  court 
to  the  circuit  court  of  Bureau  county  in  so 
far  as  it  overruled  objections  14  and  17  to 
said  report,  which  prayer  for  an  appeal,  and 
the  order  granting  the  same,  appear  in  the 
record  In  the  following  form:  "And  there- 
upon the  said  Joseph  Bache  and  William 
Bache  pray  an  appeal  from  so  much  of  the 
foregoing  order  as  overrules  the  fourteenth 
and  seventeenth  objections  to  said  account 
and  report,  to  the  circuit  court  of  Bureau 
county.  III.,  which  is  allowed  upon  the  said 
Joseph  Bache  and  William  Bache  filing  their 
bond  herein  in  the  penal  sum  of  $200,  with 
surety  to  be  approved  by  the  court,  within 
20  days,  conditioned  as  the  law  directs." 
The  appeal  was  perfected  to  the  circuit 
court  by  filing  a  transcript  of  the  proceed- 
ings In  the  coimty  court  and  an  appeal  bond, 
and,  on  the  hearing  In  that  court,  the  execu- 
tor's fees  were  reduced  to  $1,066.45,  and 
thereupon  the  bill  of  exceptions  recites,  the 
"appellants  and  objectors,  William  Badie 
and  Joseph  Bache,  here  now  agree  in  open 
court  not  to  review  or  question  the  allowance 
of  said  executor's  fees  by  appeal,  writ  of 
error,  or  in  any  other  mode,"  and  an  order 
was  entered  overruling  the  said  fourteenth 
and  seventeenth  objections,  and  the  case  was 
"referred  back  to  the  said  county  court  for 
the  final  settlonent  and  distribution  of  said 
estate  pursuant  to  said  order  of  this  court, 
and  that  said  appellants  and  objectors,  Wil- 
liam Bache  and  Joseph  Bache,  pay  the  costs 
of  their  appeal,"  whereupon  an  appeal  was 
prayed  and  perfected  to  the  Appellate  (Tourt 
for  the  Second  District,  where  the  order  of 
the  circuit  court  was  affirmed,  and  a  further 
appeal  hag  been  prosecuted  to  this  court. 
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RosMithal  &  Hamlll  and  Charles  Goodman, 
for  am>ellant8.  Horace  B.  Brown  and  Watts 
A.  Johnson,  for  appellee. 

EUND,  J.  (after  stating  the  facts).  A  mo- 
tion has  been  made  In  this  court  to  dismiss 
this  appeal  for  want  of  jurisdiction  in  this 
court  to  hear  and  determine  the  same,  on  the 
ground  that  the  amount  Involved  is  less  than 
$1,000,  and  no  certificate  of  importance  was 
granted  by  the  Appellate  Court  There  is  a 
class  of  cases  which  hold  that  where  the 
judgrment  or  decree  appealed  from  disposes 
of  more  than  $1,000,  an  appeal  will  lie  from 
the  judgment  of  the  Appellate  Court  to  this 
court,  although  the  Interest  in  the  Judgment 
or  decree  appealed  from  represented  by  the 
appellant— that  is,  the  appellant's  claim — 
does  not  amount  to  $1,000.  Longwlth  y. 
Riggs,  123  111.  2S8,  4  N.  E.  840;  MacVeagh 
&  Co.  T.  Roysten  &  Co.,  172  111.  615,  50  N. 
E.  IBS;  Towne  t.  Towne,  191  111.  478,  61 
N.  B.  '^6.  In  that  class  of  cases  the  amount 
disposed  of  by  the  Judgment  or  decree  is 
held  to  be  tiie  amount  involved,  on  the 
ground  that  the  claim  of  the  appellant  is 
not  severable  from  the  other  Interests  which 
are  covered  by  the  Judgment  or  decree,  so 
that. he  can  prosecute  an  appeal  and  have  it 
determined  without  affecting  other  interests 
InTolved  in  the  Judgment  or  decree.  Th^e 
Is  another  class  of  cases  which  hold  that 
where  the  claim  of  the  ai^ellant  is  separate 
and  distinct  from,  and  in  no  way  connected 
with,  the  claims  of  other  claimants  or  suitors 
whose  claims  are  involved  in  a  Judgment  or 
decree,  the  appellant's  claim  must  exceed  in 
amount  $1,000  to  authorize  him  to  prosecute 
an  appeal  from  the  Judgment  of  the  Appel- 
late Court  to  the  Supreme  Court  without  a 
certificate  of  importance,  although  there  is 
tnyolred  in  the  Judgment  or  decree  more  than 
$1,000  when  It  is  considered  as  an  entirety. 
Farw^  V.  Becker,  129  111.  261,  21  N.  E.  792, 
6  L.  R.  A.  400,  16  Am.  St  Rep.  267;  SteN 
taner  v.  Boldenweck,  183  III.  187,  55  N.  B. 
709;  Davis  v.  Upham  &  Stone,  191  111.  372, 
61  N.  B.  76;  Pugh  Co.  v.  Wallace,  198  111. 
422,  04  N.  E.  1005;  Merritt  v.  Crane  Co. 
(111.  Sup.)  80  N.  E.  103.  In  the  first  class  of 
cases,  the  several  claims  or  Interests  are 
not  separate  and  distinct  and  severable  from 
each  other,  while  in  the  latter  class  of  cases, 
they  are  s^arate  and  distinct  and  severable 
from  the  other  Interests  involved  in  the  Judg- 
ment and  decree. 

In  the  case  at  bar  the  Only  question  In- 
volved in  the  appeal  from  the  order  of  the 
county  court  to  the  circuit  court  was,  wheth- 
er the  fees  claimed  by  the  executor  were 
excessive,  and  whether  the  share  which 
would  have  belonged  to  John  Bkche,  deceas- 
ed, had  he  been  llvlne  at  the  time  of  Joseph 
Ward's  death,  should  be  held  to  be  and  treat- 
ed as  Intestate  property  and  distributed  as 
snch  among  the  heirs  of  Joseph  Ward,  de- 
ceased, or  as  testate  property  and  paid  to 
William  and  Joseph  Bache  under  the  terms 


of  the  win  of  Joseph  Ward,  deceased.  Aft- 
er the  case  was  tried  In  the  circuit  court  the 
question  of  the  reasonableness  of  the  fees  of 
the  ececutor,  which  was  covered  by  objection 
No.  14,  was  eliminated  from  the  case,  and 
the  sole  question  remetlntng  undisposed  of 
when  the  appeal  was  prosecuted  to  the  Ap- 
pellate Court  was  that  raised  by  objection 
No.  17,  which  related  solely  to  the  proper 
disposition  of  the  portion  of  the  estate  de- 
vised to  John  Bache,  which  bequest  amount- 
ed to  only  $789.93.  It  has  been  repeatedly 
held  by  this  court  that  the  several  items 
covered  by  an  administrator's  or  executor's 
account  are  so  far  severable  that  an  appeal 
may  be  taken  from  any  one  of  the  items 
thereof,  and  that  such  appeal  does  not  bring 
before  the  circuit  court,  or,  in  case  of  fur- 
ther appeal,  the  Appellate  or  Supreme  Court, 
for  review  the  whole  account.  Curts  v. 
Brooks,  71  111.  125;  Morgan  v.  Morgan,  83 
111.  196;  Millard  v.  Harris,  119  111.  185,  10 
N.  B.  387;  Kingsbury  v.  Powers,  131  111.  182, 
22  N.  E.  479;  Marshall  v.  Coleman,  187  111. 
556,  58  N.  E.  628.  The  appeal  in  this  case 
from  the  county  court  to  the  circuit  court 
was  expressly  limited  to  two  items  of  the 
account;  that  Is,  to  the  executor's  fees  and 
the  bequest  to  John  Bache;  and  upon  the 
appeal  from  the  circuit  court  to  the  Appel- 
late Court  it  was  limited  to  one  item  of  the 
account,  viz.,  the  John  Bache  bequest  which 
bequest  was  for  a  sum  less  than  $1,000,  which 
was  covered  by  the  seventeenth  objection  to 
the  account,  and  which  in  no  way  was  con- 
nected with  the  other  items  of  the  account 
In  the  Ciurts  Otse,  it  was  held  that,  where 
an  appeal  is  prosecuted  from  an  Item  of  an 
administrator's  account,  such  appeal  does  not 
affect  the  balance  of  the  account  or  prevent 
a  distribution  as  to  the  remainder  of  the  es- 
tate in  the  hands  of  the  administrator,  and 
that  such  administrator  may  be  required  to 
distribute  the  portion  of  the  estate  not  cov- 
ered by  the  -  item  Involved  in  the  appeal. 
Such,  evidently,  was  the  case  here.  The  fact 
that  the  amount  bequeathed  to  John  Bache, 
which  was  less  than  $1,000,  was  tied  up  by 
the  appeal,  fnmished  no  reason  for  the  ex- 
ecutor holding  the  large  sum  in  his  hands 
shown  to  be  subject  to  distribution  by  his 
account,  as  the  disposition  of  the  item  in  the 
account  covered  by  objection  No.  17  in  no 
way  affected  the  distribution  of  the  remain- 
der of  the  estate.  And,  in  the  Morgan  Case, 
it  was  held  that  an  appeal  from  a  single  item 
In  an  administrator's  account  does  not  bring 
up  for  review  the  whole  account  but  the  tri- 
al, which  Is  de  novo,  should  be  confined  to 
the  item  from  which  the  appeal  was  prose- 
cuted. And  in  the  Marshall  Ose,  on  page 
685  of  187  III.,  on  page  638  of  58  N.  B.,  It 
was  said:  "It  has  been  held  that  each  item 
in  an  administrator's  account  is  a  separate 
claim,  depending  alone  upon  its  own  merits, 
having  no  connection  with  the  other  items, 
and  that  an  appeal  by  the  administrator 
from  an  order  or  Judgment  rejecting  one  of 
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hlB  dalms  against  t&e  estate  only  brtngs  np 
for  review  the  propriety  of  the  ruling  In  re- 
spect to  such  rejected  claim."  The  converse 
of  this  proposition  Is  true,  and  an  appeal  by 
an  heir  or  devisee  has  the  same  effect  upon 
Items  of  the  account  not  appealed  from.  The 
only  effect  of  the  appeal  In  this  case  was  to 
prevent  the  distribution  of  $789.98  of  the  es- 
tate until  It  should  be  determined  whether 
such  portion  of  the  estate  was  testate  or  in- 
testate property. 

The  amount  Involved  In  this  appeal  being 
less  than  $1,000,  and  no  certificate  of  im- 
portance having  been  granted,  the  motion 
to  dismiss  the  appeal  is  allowed. 

Appeal  dismissed. 


(235  III.  as,) 

WATSON  V. 


WATSON  et  aL 


(Supreme  Court  of  Illinois.    Feb.  21.  1907.) 

1,  Appeal— Evidence— Eevibw. 

Where  the  testimony  was  directly  conflict- 
ing, the  chancellor's  finding  will  not  be  dis- 
turbed on  appeal,  where  It  did  not  appear  that 
It  waa  against  the  palpable  weixbt  of  the  evi- 
dence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  3,  Appeal  and  Error,  !S  3970-3978,  3983- 


2.  Trusts  —  Disposition    of    Lard  —  Parol 
CoNTBACT— Possession— Improvements. 

Complainant  soufcht  to  declare  a  trust  of 
cortain  lands  under  an  alleged  parol  contract 
by  his  Gather  to  eive  the  land  to  complainant  at 
the  father's  death.  The  father  denied  maliinjc 
the  contract,  and  pleaded  the  statute  of  frauds. 
Complainant  had  l)eea  in  possession,  living  with 
bis  father  for  some  time,  and  the  improvements 
which  complainant  had  constructed  were  not  of 
a  substantial  or  permanent  character,  and  some 
of  them  were  made  without  the  father's  knowl- 
edge, while  he  was  away  from  home.  Held,  that 
the  evidence  did  not  show  that  complainant 
tools  possession  under  the  father's  promise,  and 
made  lastinic  and  valuable  Improvements  on  the 
land  with  his  own  means,  relyinK  thereon,  and 
with  the  father's  knowledge,  and  was  insuffi- 
cient to  take  the  case  out  of  the  statute  of 
frauds. 

3.  Vendor   and   Purchaseb— Agreement  to 
Convey— Dkclabatons  op  Vendob. 

The  fact  that  complainant's  father  at  differ- 
ent times  stated  to  him  that  he  expected  com- 
plainant to  have  the  farm  in  controversy,  was 
not  conclusive  of  an  agreement  on  the  part  of 
the  father  to  convey  the  land  to  complainant  by 
deed  or  will. 

4.  Trusts— CoNTBACT  to  Convet  Land— Bn- 
FOBCBMENT— Pleading — Variance. 

Complainant  sought  to  establish  a  trust 
In  defendant,  his  father,  of  certain  land  for 
comnlainont's  bene6t,  and  alleged  that  defendant 
orally  agreed  that  if  complainant  would  remain 
on  the  premises  where  he  then  was  living  with 
defendant,  make  necessary  improvements,  and 
furnish  defendant  a  home  with  him  for  the  rest 
of  his  natural  life,  defendant  would  deliver  pos- 
session of  the  premises  to  complainant,  who 
should  hold  such  possession  during  the  remain- 
der of  defendant's  natural  life,  and  defendant 
would  convey  the  premises  to  take  effect  at  de- 
fendant's death.  Complainant  testified  that  on 
a  certain  day  he  told  his  father  he  was  going  to 
marry,  and  that  his  father  said  that  was  the 
thing  for  complainant  to  do,  and  that  defend- 
ant would  live  with  complainant  forever,  »nd 
that    the    property    was   complainant's.    Beld, 


that  tbere  was  a  fatal  variance  between  tbe 
contract  alleged,  and  tliat  proved  by  complain- 
ant's testimony. 

Appeal  from  Circuit  Court  Clay  County; 
Truman  E.  Ames,  Judge. 

Bin  by  H.  E.  Watson  against  H.  S.  Wat> 
son  and  others  to  establish  a  trust  concern- 
ing certain  lands.  From  a  decree  in  favor 
of  defendants,  plaintiff  appeals.    Affirmed. 

Frank  F.  Noleman  and  James  H.  Smith, 
for  appellant  B.  D.  Monroe  and  H.  D.  Mc- 
Collum  (Earl  D.  Monroe,  of  counsel),  tor 
appellee. 

FARMED,  J.  This  was  a  proceeding  Insti- 
tuted by  at^ellant,  by  bill  In  chancery,  to 
establish  a  trust  in  appellee  H.  B.  Watson, 
for  the  benefit  of  appellant.  In  70  acres  of 
land,  and  to  enjoin  said  appellee  from  dispos- 
ing of  said  lands  by  deed  or  other  conveyance 
during  his  lifetime,  to  take  effect  at  his  death. 
Appellee  H.  S.  Watson  is  the  father  of  appel- 
lant, H.  B.  Watson.  The  bill  charges  that 
appellee  H.  S.  Watson  was  seized  In  fee  of 
the  land  In  question,  and  on  July  2,  1900, 
entered  Into  a  parol  agreement  with  appellant 
that  If  appellant  would  remain  upon  the 
premises,  where  he  was  then  living  with  ap- 
pellee, and  occupy  tbe  same  and  make  neces- 
sary Improvements  thereon  and  furnish  ap- 
pellee a  home  with  him  for  the  rest  of  said 
appellee's  natural  life,  the  latter  would  then 
and  there  deliver  possession  of  said  prem- 
ises to  appellant,  who  should  have  and  hold 
such  possession  during  the  remainder  of  said 
appellee's  natural  life,  and  that  appellee 
would  convey  said  premises  to  appellant  by 
win  or  other  proper  conveyance,  to  take  effect 
at  the  death  of  said  appellee,  upon  the  hap- 
pening of  which  appellant  should  become 
the  sole  and  exclusive  owner  of  said  premises. 
The  bill  further  alleges  that.  In  consideration 
of  said  premises  and  agreement,  appellant, 
with  his  family,  continued  to  reside  upon  the 
premises  and  occupy  the  dwelling  house  and 
other  buildings  thereon,  and  by  reason  there- 
of was  Induced  to  and  did  abandon  plans  and 
Intentions  to  establish  a  home  for  himself 
elsewhere ;  tbat  aK>ellant  has  expended  large 
sums  of  money  In  Improving  and  caring  for 
the  premises  and  paying  taxes  thereon;  that 
he  oared  for  and  furnished  appellee  with  a 
home  until  the  month  of  November,  18M, 
when  appellee  got  married  and  built  and  mov- 
ed Into  another  bouse;  that  ai^ellant  has 
been  at  aJI  times  ready  and  willing  to  ke^ 
and  perform  the  agreement  between  him  and 
appellee,  and  is  willing  to  provide  him  and 
his  wife  with  a  suitable  home  and  care,  but 
that  appellee  refuses  to  live  with  appellant 
and  make  his  home  with  bim,  and  is  en- 
deavoring to  sell  the  lands  and  defeat  appel- 
lant's title  and  Interest  therein.  The  answer 
of  appellee  H.  S.  Watson  admitted  that  he 
owned  the  land,  and  bad  offered  to  sell  the 
same,  but  positively  and  directly  denied  mak- 
ing auy  such  agreement  as  Is  set  out  In  the 
bill  and  denied  every  other  material  allega- 
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tlon  In  aald  bill  contained.  The  answer  also 
set  np  and  relied  on  tbe  statute  of  frauds. 
The  answer  of  Ruth  V.  Watson,  wife  of  H.  S. 
Watson,  admitted  her  marriage  to  the  said 
defendant  H.  S.  Watson  on  June  8,  1904; 
denied  complainant  supported  and  cared  for 
them  while  they  lived  in  the  house  with  him, 
and  as  to  all  other  matters  in  the  bill  adopted 
tbe  answer  of  her  husband,  H.  S.  Watson. 
The  cause  was  heard  on  oral  proof  before  the 
chancellor,  and  a  decree  entered  dismissing 
the  bill,  from  which  decree,  this  appeal  Is 
prosecuted. 

It  appears  from  the  evidence  that  appellant 
having  failed  in  bnsiness  in  the  city  of  Liouis- 
vllle.  Clay  county,  at  the  Invitation  of  his  fa- 
ther in  1891  went  to  live  with  his  parents  on 
the  farm  in  question,  which  is  near  the  vil- 
lage of  lola,  in  said  county.  Appellant's  wife 
had  died  some  years  previous  to  this  time, 
and  his  parents  had  given  his  children — one 
of  whom  was  an  infant  and  tbe  other  about 
two  years  old  when  their  mother  died — a 
home  with  them  from  and  after  her  death. 
Appellant  was  a  widower  when  he  went  to 
live  with  his  parents,  in  1891,  and  so  contin- 
ued to  July,  1900.  Api)elIant'B  mother  died 
in  April,  1900.  During  all  the  time  appellant 
was  living  with  his  father  previous  to  1900 
there  was  no  arrangement  between  him  and 
his  father  about  any  compensation  or  divi- 
sion of  profits  from  their  farming  operations, 
and  it  Is  not  claimed  by  appellant  thot  during 
these  nine  years  he  remained  on  the  farm  by 
reason  of  any  promises  of  his  father  to  convey 
him  the  land.  We  do  not  understand  from 
the  evidence  appellant  gave  all  his  time  to 
his  father's  business.  He  says  he  was  en- 
gaged in  trading  and  other  enterprises  on  his 
own  account  The  bank  account  was  liept  in 
bis  father's  name,  but  was  checlced  on  by  both 
father  and  son.  In  July,  1900,  appellee  H.  S. 
Watson  was  making  preparations  to  visit  a 
daughter  In  Ohio.  The  only  women  In  the 
house  were  two  girls  who  had  lived  there  and 
kept  house  for  the  two  men.  One  of  them, 
named  Carrie,  had  lived  with  H.  S.  Watson's 
family  a  good  many  years.  Appellant  was 
engaged  to  be  married  to  her,  but  had  not  in- 
formed hli  father  of  It  until  the  night  of 
July  2,  1900.  He  testified  that  on  that  night 
be  told  his  father  of  his  Intended  marriage, 
and  that  It  was  to  occur  two  days  later,  July 
4th.  His  exact  language  is:  "I  called  my 
father  out,  and,  says  I,  'Pa,  I  am  going  to 
get  married  on  the  4th  of  July,'  and,  says  he, 
•Who  tor  and  says  I,  "To  Oarrie.'  He  put  his 
hand  on  my  shoulder,  and,  'Son,'  says  he,  'that 
is  the  very  thing  for  yon  to  do.'  Says  he,  'I 
wUl  live  here  with  you  forever,  and  this  prop- 
erty Is  yours.' "  This  Is  the  contract  as  dis- 
closed by  the  testimony  of  appellant.  After 
complainant's  marriage  he  and  bis  wife  con- 
tinued to  live  in  the  house  of  appellee  H.  S. 
Watson,  and  the  latter,  when  at  home,  lived 
in  tbe  same  house  also.  In  Jane,  1904,  H.  S. 
Watson  was  married  to  a  woman  living  in 
the  state  of  New  Tork,  and  brought  her  to 


the  farm  soon  after  the  marriage.  'Bm  two 
familiea  lived  together  until  November,  1904, 
when  H.  S.  Watson  built  a  small  house  on 
the  tract  of  land  in  controversy  and  moved 
into  It  The  relations  between  the  father 
and  son  seem  to  have  been  of  a  pleasant  and 
cordial  nature  until  the  father's  marriage,  in 
June,  1904.  After  that  there  were  misunder- 
standings and  quarreling  between  them.  Ap- 
pellant had  received  the  greater  portion  of 
the  rents  from  the  farm  from  the  year  1900 ; 
but  his  father  received  some  of  them.  The 
relations  between  the  parties  became  more 
strained  as  time  went  on.  On  one  occasion 
appellant  testified  he  told  bla  fitther  tbe  farm 
belonged  to  him,  and  that  he  knew  It  and 
that  his  father  replied,  "It  Is  yours,  son,  when 
I  get  through  with  it"  There  was  some  oth- 
er testimony  offered  by  appellant  to  the  effect 
that  bis  father  had  said  that  he  intended 
appellant  to  have  the  farm.  The  proof  as  to 
the  Improvements  made  by  appellant  was  that 
he  had  built  a  concrete  walk,  erected  a  wire 
fence  around  the  house,  changed  a  stairway 
and  some  partitions,  constructed  a  bay  win- 
dow In  tbe  residence,  built  a  henhouse,  and 
done  some  filling  In  the  yard.  The  cost  of  the 
whole  improvement  made  by  appellant  was 
less  than  $160,  and  appears  to  have  been 
made  more  for  his  own  convenience  than  with 
a  view  of  improving  the  property.  He  testi- 
fied the  land  was  worth  $100  an  acre.  There 
were  about  70  acres  in  the  farm.  Appellee 
H.  S.  Watson  {Ktsitively  denied  making  any 
agreement  or  promise  to  convey  appellant 
the  land  if  he  would  continue  to  live  upon  It 
and  care  for  appellee  and  furnish  him  a 
home.  He  testified  that  when  appellant  told 
him  he  was  going  to  marry  Carrie,  he  told 
appellant  he  was  glad  of  it;  that  she  was  a 
noble  girl,  and  would  make  him'  a  noble  wife. 
He  says  he  took  it  for  granted  appellant 
would  continue  to  live  there  on  the  farm, 
which  he  and  his  wife  did;  but  denies  that 
he  said  to  his  son  the  place  was  his,  and  he 
would  live  with  him  forever.  He  denies  that 
his  son  was  authorized  to  collect  the  rents 
after  1900,  but  says  he  In  fact  did  collect 
the  most  of  them;  denies  that  his  son  sup- 
ported him  while  they  lived  together,  and 
claims  to  have  furnished  a  portion  of  the 
living  for  the  family  himself. 

It  is  unnecessary  to  set  out  any  further  tes- 
timony. The  only  parties  who  testified  as  to 
the  contract  were  appellant  and  appellee  H. 
S.  Watson.  Upon  that  subject,  as  well  as 
upon  almost  every  other  material  question  in- 
volved in  the  case,  their  testimony  is  directly 
confiicting.  The  chancellor  saw  the  witnesses 
and  heard  than  testify,  and  before  we  would 
be  Justified  In  disturbing  the  decree  it  must 
be  made  to  appear  that  it  was  against  the 
palpable  weight  of  the  evidence.  Hudson  v. 
Hudson,  222  111.  527,  78  N.  B.  917.  So  far 
as  the  improvements  made  by  appellant  upon 
the  premises  are  concerned,  they  do 'not  ap- 
pear to  have  been  of  a  very  BubstanUal  or 
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peimanent  character,  and  some  of  them,  at 
least,  were  made  without  the  knowledge  of 
appellee  H.  S.  Watson,  for  he  was  away  from 
home  visiting  at  the  time.  The  proof  shows 
he  spent  considerable  time  visiting  relatives 
in  the  diflerfflit  States.  In  Standard  v.  Stand- 
ard, 223  111.  255,  79  N.  E.  92,  It  was  held 
that  to  Justify  enforcing  an  oral  promise  to 
convey  land  where  the  statute  of  frauds  Is 
pleaded,  the  complainant  must  establish  by 
clear  proof  that  he  took  possession  under  the 
terms  of  the  promise,  and  made  lasting  and 
valuable  Improvements  on  the  lands  with  his 
own  means,  relying  upon  the  promise,  with 
the  knowledge  of  the  promisor.  Under  the 
conflicting  state  of  proof  this  court  cannot  say 
appellant's  evidence  compiled  with  these  re- 
qairementa 

The  fact  that  at  dlCTerent  times  appellee  H. 
S.  Watson  said  he  expected  appellant  to  have 
the  farm  is  by  no  means  conclusive  of  an 
agreement  to  convey  it  to  him  by  either  deed 
or  will.  The  value  of  such  statements  and 
declarations  is  discussed  in  Oeer  v.  Ooudy, 
174  111.  614,  61  N.  B.  623.  We  are  further- 
more of  opinion  that  appellant's  own  testimo- 
ny does  not  establish  the  contract  set  out  In 
his  bill.  We  have  above  given,  in  substance, 
the  contract  as  set  out  in  the  bill,  and  that 
as  shown  by  appellant's  own  testimony.  A 
reference  to  them  will  show  that  the  con- 
tract alleged  In  the  bill  Is  not  proven  by  the 
testimony.  It  was  Incumbent  on  appellant  to 
prove  the  contract  substantially  as  alleged  in 
his  bill.  Kidder  v.  Vandereloot,  114  111.  133, 
28  N.  B.  400;  CUpson  v.  Vlllars,  151  111.  165, 
37  N.  E.  695;  Gage  v.  Curtis,  122  111.  520,  14 
N.  E.  30. 

The  decree  Is  affirmed. 

Decree  affirmed. 


(225  III.  4»Zl 

SCHALLER  v.  INDEPENDENT  BREWING 

ASS'N. 
(Supreme  Court  of  niinola.    Feb.  21,  1907.) 

1.  Appeal— Extent  or  Review— Facts. 

Kurd's  Rev.  St.  1905,  p.  1543,  c.  110.  S  87. 
requires  the  Appellate  Court,  where  in  its  final 
determination  it  finds  the  facts  different  from 
the  findintc  by  the  trial  court,  to  recite  in  its 
final  judgment  the  facts  found,  and  declares 
that  BQcb  judgment  is  conclusive  as  to  all  £acts 
In  controversy.  Beld,  that  the  question  wheth- 
er the  findinK  of  fact  by  the  Appellate  Court 
was  rixht  or  wrong  cannot  be  raised  in  the 
Supreme  Court;  the  only  question  reviewable 
there  beiner  whether  the  Appellate  Court  prop- 
erly applied  the  law  to  the  facts  found  by  it. 

2.  Negliqenob— Res  Ipsa  Loquitub. 

Though  proof  of  an  accident  is  evidence 
of  necliKence  under  the  doctrine  res  ipsa  loqui- 
tnr,  the  presumption  thereby  created  may  be 
rebutted  by  other  testimony. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  Michael  Schaller,  as  adminis- 
trator, etc.,  against  the  Independent  Brew- 
li^  Association.  From  a  Judgment  by  the 
Appellate  Court  reversing  a  Judgment  in 
favor  of  plaintiff,  he  appeals.    Affirmed. 


J.  Henry  Kraft,  for  appellant.  Loescfa, 
Scofleld  &  Loesch,  for  appellee. 

,  FARMER,  J.  Appellant's  Intestate  was  !n 
December,  1897,  engaged  in  varnishing  the 
Inside  of  beer  storage  tanks  for  appellee. 
These  tanks  were  cylindrical  In  form,  23  feet 
high,  and  17  feet  In  diameter.  In  the  top  of 
each  of  them  was  a  hole  3^  Inches  in  di- 
ameter, and  In  the  side,  near  the  bottom,  a 
hole  through  which  a  man  could  pass  to  the 
inside  of  the  tank.  Appellant's  Intestate  was 
employed  by  one  WInkofsky,  who  had  the 
contract  to  varnish  the  tanks.  To  enable  the 
workmen  to  spread  the  varnish  It  was  neces- 
sary to  have  a  light  in  the  Interior  of  the 
tanks.  An  electric  lamp  attached  to  an  ex- 
tension cord  was  furnished  by  appellee  for 
that  purpose.  To  get  the  lamp  Into  the  tank 
It  was  passed  through  the  hole  at  the  top  of 
the  tank.  Vapor  and  gases  of  an  explosive 
and  Inflammable  nature  were  given  off  from 
the  materials  used  In  varnishing  the  Inside 
of  the  tanks,  and  to  protect  the  lamp  used 
from  breaking  and  thus  igniting  the  gases,  a 
wire  guard  was  furnished  the  woiicmen, 
which  fitted  over  the  glass  bulb  of  the  lamp 
so  as  to  prevent  It  being  broken.  This  wire 
guard  was  too  large  to  pass  through  the  hole 
in  the  top  of  the  tank  and  could  not  be  placed 
over  the  lamp  until  the  lamp  had  been  pass- 
ed through  the  opening  In  the  top  of  the  tank. 
WInkofsky  and  one  other  person  were  work- 
ing with  plaintiff's  Intestate  at  the  time  the 
explosion  occurred,  and  all  three  were  ao  In- 
jured that  they  died  within  a  short  time. 
The  declaration  charged  appellee  with  neg- 
ligently failing  to  furnish  and  provide  a  rea- 
sonably safe  light  in  the  tank,  and  that  the 
ei^losion  and  consequent  Injury  resulted 
therefrom.  In  the  trial  court  there  was  a 
verdict  for  plaintiff,  upon  which  the  court 
rendered  Judgment,  and  defendant  appealed 
to  the  Appellate  Court.  That  court  reversed 
the  Judgment  of  the  trial  court  and  incorpo- 
rated In  its  Judgment  the  following  finding  of 
facts:  "The  court  finds  as  a  fact  that  It  does 
not  appear  from  the  evidence  that  the  defend- 
ant, the  Independent  Brewing  Association, 
was  guilty  of  any  negligence  which  caused  or 
contributed  to  the  death  of  the  plaintiff's  In- 
testate, Leonhardt  Schaller."  From  that 
Judgment,  plaintiff  below  has  prosecuted  this 
appeal. 

The  appellant's  position  is  that  the  ex- 
plosion Itself  was  prima  facie  evidence  of 
negligence  of  appellee.  To  quote  from  the 
brief  of  counsel:  "It  was  not  necessary  to 
show  that  the  Independent  Brewing  Associa- 
tion was  negligent  but  that  It  devolved  upon 
the  Independent  Brewing  Association  to  show 
that  it  was  not  negligent  which  it  absolutely 
failed  to  do."  It  Is  conceded  by  counsel  that 
the  facts  are  not  opai  to  review  by  this  court, 
but  it  Is  said,  "the  Appellate  Court's  applica- 
tion of  law  to  the  facts  found  is  erroneous." 

Section  87  of  chapter  110  (Hurd's  Rev.  St 
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1906,  p.  1643)  makes  It  the  duty  of  the  Appel- 
late Court,  where  its  final  determination  of  a 
cause  results  from  finding  the  facts  ditCerent. 
from  the  finding  by  the  trial  court,  to  recite 
in  its  final  Judgment  the  facts  found,  and 
such  Judgment  Is  final  and  conclusive  as  to 
all  facts  In  controversy  in  the  case.  This 
statute  has  been  held  to  be  a  valid  enactment 
(Bamshaw  v.  Western  Stone  Co.,  200  III. 
220,  65  N.  B.  661),  and  we  have  repeatedly 
sustained  and  applied  it  (Toolen  v.  Chicago 
Towel  Supply  Co.,  222  111.  51T,  78  N.  B.  825; 
Supple  V.  Agnew,  202  111.  351,  66  N.  B.  1069; 
Davis  V.  Chicago  Edison  Co.,  195  III.  81, 
62  N.  B.  829;  Hancock  v.  Singer  Manf.  Co., 
174  111.  503,  51  N.  B.  820 ;  Hawk  v.  Chicago, 
Burlington  &  Northern  Railroad  Co.,  147  111. 
399,  35  N.  B.  139).  In  such  cases  we  have 
always  held  that  the  question  whether  the 
finding  of  facts  by  the  Appellate  Court  was 
right  or  wrong  could  not  be  raised  In  this 
court.  The  only  question  for  review  here  is 
whether  the  Appellate  Court  properly  applied 
the  law  to  the  facts  as  found  by  it  If,  as 
found  by  the  Appellate  Court,  the  appellant 
failed  to  prove  that  appellee  was  guilty  of 
any  negligence  which  caused  or  contributed 
to  the  death  of  appellant's  Intestate,  then  it 
cannot  be  said  that  the  court  misapplied  the 
law  to  the  facts,  for  under  such  a  state  of 
facts  no  other  judgment  could  be  properly 
rendered. 

No  question  is  raised  here  upon  any  ruling 
of  the  court  In  admitting  or  rejecting  testi- 
mony or  in  giving  or  refusing  Instructions. 

It  does  not  appear  from  the  Judgment  and 
record  of  the  Appellate  Court  that  said  court 
held  proof  of  the  explosion  was  not  prima 
facie  evidence  of  negligence,  as  contended  by 
appellant  Such  proof,  in  any  event,  is  not 
conclusive,  but  Is  only  prima  facie  evidence 
of  negligence  and  may  be  rebutted  by  other 
testimony.  Illinois  Central  Railroad  Co.  v. 
Phillips,  49  111.  234.  If  we  may  look  to  the 
opinion  of  the  Appellate  Court  for  Its  view 
of  the  law  on  the  subject,  it  will  be  found 
the  court  expressed  a  doubt  as  to  whether 
proof  of  the  explosion  was  prima  facie  evi- 
dence of  negligence,  but  the  conclusion  and 
Judgment  of  the  court  were  not  based  upon 
that  question,  as  appears  from  the  following 
quotation  from  the  opinion:  "But  a  fatal  ob- 
jection to  the  application  of  the  doctrine  con- 
toided  for — the  doctrine  of  res  Ipsa  loquitur 
— ^in  this  case  Is  that  It  is  not  applied  unless 
the  thing  causing  the  accident  Is  under  the 
control  of  the  defendant  or  his  servants,  and 
the  electric  lamp  and  Its  appliances  In  this 
case  were  not  under  the  control  of  the  defend- 
ant or  its  servants.  Thompson  on  Negligence, 
{  7635.  Here  the  defendant  only  furnished 
the  lamp,  its  appliances,  and  the  current 
Wlnkofsl^  and  his  servants  had  the  control 
oH  the  lamp,  and  they  only  were  in  the  tank 
when  the  explosion  occurred."  Appellant  con- 
tend* tbat  these  Tlewg  of  the  court  are  not 


supported  by  the  evidence,  but  this  Is  not  a 
question  we  can  consider. 

The  judgment  of  the  Appellate  Court  is 
affirmed. 

Judgment  affirmed. 


(225  111.  301) 

LITCHFIELD  &  M.  BT.  CO.  ▼.  PBOPLB 
ez    rel.    McCORMIGK,   County    Collector. 

(Supreme  Court  of  lUinois.    Feb.  21,  1907.) 

1.  HlOHWATS— BOAD    AND    BBIDOE    TAX— AS- 

BEssuENT— Highway  Coiuussionebs'  Ceb- 

TiFiCATB— Copies. 

A  road  and  bridge  tax  for  a  town  operating 
under  the  labor  system,  assessed  on  a  copy 
of  the  biKhway  commissioners'  original  signed 
statement,  instead  of  on  the  original,  required 
to  be  delivered  and  submitted  to  the  county 
board  of  supervisors  by  Hurd's  Rev.  St  1905, 
p.  1741,  S  119,  was  void. 

2.  Sahk— Assessment. 

Where  a  township  whs  operating  nnder  the 
cash  system  as  to  roads  and  bridges,  a  road  and 
bridge  tax  levied  under  the  provisions  of  the 
law  relating  to  townships  operating  under  the 
labor  system  was  void. 

3.  Sake— Additional  Levy. 

Where  commissioners  of  highways,  In  ob- 
taining consent  of  the  town  auditors  end  as- 
sessor to  levy  an  additional  10  cents  over  the 
60  cents  permitted  by  law  for  highway  and 
bridge  purposes,  did  not  certify  their  request 
for  such  additional  levy  to  ttie  board  of  auditors 
and  assessor,  as  required  by  Hurd's  Rev.  St 
1905.  p.  17?4,  i  14,  such  additional  levy  was 
void. 

Appeal  from  Madison  County  Court;  J. 
B.  Hillskotter,  Judge. 

Application  by  the  people,  on  relation  of 
George  McCortnlck,  county  collector,  for  judg- 
ment for  delinquent  taxes  assessed  against 
the  Litchfield  &  Madison  Railway  Company. 
From  a  Judgment  overruling  defendant's  ob- 
jection, it  appeals.  Reversed  In  part,  and 
remanded. 

Wilson,  Warren  &  Child  (Terry  &  Guelty, 
of  counsel),  for  appellant  W.  H.  Stead, 
Atty.  Gen.,  and  J.  F.  GiUbam,  State's  Atty., 
for  appellee. 


CARTEB,  J.  Application  was  made  by  the 
county  collector  in  June,  1906,  to  the  county 
court  of  Madison  county,  for  Judgment 
against  appellant's  lands  for  certain  taxes 
alleged  to  be  delinquent  Various  objections 
were  filed  by  appellant,  all  of  which  were 
overruled,  and  Judgment  entered.  Appeal 
was  thereupon  prayed  to  this  court 

The  first  objection  is  to  the  road  and  bridge 
taxes  for  Omphghent  and  Hamel  townships. 
It  appears  that  each  of  these  townships  is  un- 
der the  labor  system  as  to  roads  and  bridges. 
Under  this  system,  section  119  of  the  road 
and  bridge  act  (Hurd's  Bev.  St  1905,  p. 
1741)  requires  that  the  original  statement 
signed  by  the  hl^way  commissioners  shall 
be  delivered  to  the  supervisor  of  the  town, 
and  that  he  abaU  cause  the  same  to  be  snh- 
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mltted  to  the  coont^  board  for  action  at  Its 
September  meeting.  The  highway  commis- 
sioners In  each  of  these  towns  filed  their 
statements  with  the  respective  town  clerks, 
who  sent  a  copy,  or  supposed  copy,  to  the 
county  clerk,  and  It  was  upon  this  copy  that 
the  tax  was  extended  by  the  county  t>oard. 
This  court  held  in  Chicago  &  Northwestern 
Railway  Co.  v.  People,  184  111.  174,  56  N. 
E.  365,  and  People  t:  Kankakee  &  South- 
western Railroad  Co.,  218  111.  588,  75  N.  B. 
1063,  that  taxes  so  levied  and  extended  were 
unauthorized  and  illegal.  The  question  was 
fully  discussed  in  those  decisions,  and  It  is 
unnecessary  to  repeat  the  reasoning  here. 
The  objection  as  to  these  taxes  should  have 
been  sustained. 

Both  parties  agree,  and  there  appears  to 
be  no  question,  that  Venice  township  was 
under  the  cash  system,  and  that  the  road 
and  bridge  tax  was  levied  under  the  provi- 
sions of  the  statute  relating  to  the  labor  sys- 
tem. It  Is  plain  that  under  the  statute,  as 
well  as  under  the  authority  of  People  T. 
Kankakee  &  Southwestern  Railroad  Co.,  su- 
pra, the  objection  as  to  these  taxes  should 
have  been  sustained. 

The  commissioners  of  highways  of  the 
township  of  Edwardsville  made  a  levy  of  70 
cents  on  the  $100  for  the  road  and  bridge  tax 
of  that  town.  In  obtaining  consent  of  the 
town  auditors  and  assessor  to  levy  an  addi- 
tional 10  cents  over  the  60  cents  permitted 
by  law,  the  commissioners  did  not  certify 
their  request  to  the  tK>ard  of  auditors  and 
assessor.  Manifestly  this  is  not  in  compli- 
ance with  section  14  of  the  road  and  bridge 
act  (Hurd's  Rev,  St  1905,  p.  1724).  This 
court  has  so  held  In  construing  this  section 
of  the  law  In  Chicago  &  Eastern  Illinois  Rail- 
road Co.  V.  People.  200  111.  237,  65  N.  E.  701. 
It  appears  that  the  objectors  paid  a  levy  of 
60  cents  per  $100  on  the  road  and  bridge  tax, 
and  object  here  only  to  the  extra  10  cents 
levy.  This  objection  should  have  been  sus- 
tained. In  view  of  our  ruling  on  this  point. 
It  is  unnecessary  to  discuss  the  question  as 
to  the  legality  of  the  signatures  to  the  levy 
of  this  road  and  bridge  tax. 

In  view  of  the  fact  that  It  Is  admitted  by 
appellee  In  its  brief  that  all  of  these  taxes 
that  we  have  heretofore  discussed  were  il- 
legal, we  cannot  understand  why  that  ad- 
mission was  not  made  In  the  lower  court, 
thus  obviating  the  necessity  of  an  appeal. 

Objection  was  also  made  in  the  lower  court 
as  to  the  road  and  bridge  tax  for  the  town- 
ship of  Olive,  but  appellant  admits  that  there 
is  nothing  In  the  record  before  us  that  would 
Justly  the  objection  being  sustained.  The 
Judgment  as  to  the  Olive  road  and  bridge 
tax  must  therefore  be  affirmed. 

The  Judgment  of  the  county  court  as  to 
the  road  and  bridge  tax  of  Olive  township  Is 
affirmed,  and  the  Judgment  of  the  county 
court  Is  reversed,  and  the  cause  remanded,  as 
to  the  road  and  bridge  taxes  in  Omphghent, 
Hamel,  Venice,  and  Edwardsville  townships, 


with  directions  to  enter  Judgment  In  accord- 
ance with  the  views  herein  expressed. 
Reversed  In  part,  and  remanded. 


C2S  ni.  51» 
CHICAGO.  I.  &  ST.  U  RT.  CO.  t,  PBOPLB 
ex   rel.    McCORMICK,    County    Collector. 
(Supreme  Court  of  Illinois.    Feb.  21.  1907.) 

1.  High WAT&— Road  and  Bbidqe  Tax— Ceb- 
TiFiOATB  OF  Levy — Cebtified  Copies. 

A  road  and  bridge  tax  for  a  town  operat- 
ing under  the  labor  system,  extended  from  a 
certified  copy  of  the  highway  commissioners' 
certilicate  of  levy,  instead  of  from  the  orieinal 
certificate  or  statement  of  the  amount  necessary 
to  be  raised,  which  is  required  to  be  laid  before 
the  board  of  supervisors  by  Hurd's  Rev.  St. 
1905,. p.  1741.  c  121,  S  119.  was  void. 

2.  Same— Cash  Ststeu— Additiorai.  Lxvt. 

Road  and  Bridge  Act  (Hurd's  Rev.  St 
1905,  c.  121)  S  14,  only  permits  a  levy  in  addi- 
tion to  the  60  cents  on  $100  authorized  by  sec- 
tion 10  in  case  the  extra  amount  is  needed  for 
some  contingency,  and  requires  tlutt  the  con- 
tingency, as  well  as  the  extra  amount  desired, 
shall  be  certified  by  the  highway  commissioners 
to  the  board  of  town  auditors  and  assessor,  a 
majority  of  whom  must  give  their  consent  in 
writing  to_  the  additional  levy.  Held,  that  where 
the  commissioners  of  a  township  operating  un- 
der the  cash  system  never  certified  to  the  town 
auditors  and  assessor  that  there  w;els  any  con- 
tingency necessitating  a  greater  levy  than  60 
cents  on  $100,  and  the  board  of  auditors  and 
assessor  consented  to  an  additional  levy  of  10 
cents  for  the  specific  purpose  of  an  iron  bridge, 
and  no  consent  had  been  asked  for  any  sudi 
purpose,  and  the  additional  lev.v,  when  finally 
made,  was  "to  liquidate  roads  and  bridges."  such 
additional  levy  was  void. 

Appeal  from  Madison  County  Court;  J.  K. 
Hlllskotter,  Judge. 

Application  by  the  people,  on  the  relation 
of  Geo.  McCormick,  county  collector,  for 
Judgment  for  delinquent  taxes  against  the 
Chicago,  Indianapolis  &  St  Louis  Railway 
Company.  Froin  a  Judgment  overruling  de- 
fendant's objections.  It  appeals.  Reversed 
and  remanded. 

George  F.  McNulty,  for  appellant 

FARMER,  J.  This  Is  an  appeal  from  the 
Judgment  of  the  county  court  of  Madison 
county  overruling  certain  objections  filed  by 
appellant  to  certain  taxes  on  the  application 
made  by  the  county  collector  for  Judgment 
for  said  taxes.  No  brief  has  been  filed  by 
appellee. 

The  first  objection  is  to  an  alleged  excess 
of  county  tax  amounting  to  $30.13.  Hie 
error  in  the  extension  of  the  county  tax  Is 
the  same  as  that  in  Cleveland,  Cincinnati, 
Chicago  &  St  Louis  Railway  Co.  v.  People^ 
223  111.  17,  79  N.  E.  17.  That  case  and  the 
cases  therein  cited  are  conclusive  of  this 
question  In  this  case.  The  county  court  er- 
red In  not  sustaining  the  objections  to  said 
excess  county  tax. 

Appellant  also  filed  objections  to  the  le- 
gality of  all  the  road  and  bridge  tax  In  Olive, 
Omphghent,  Hamel,  and  Ft  Russell  town- 
ships. These  townships  wfere  under  what  Is 
known  as  the  "labor  system."  and  the  oi>- 
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itetioBB  aHeged  tbat  tlw  road  and  bridge  tax 
In  eadi  of  them  was  not  leried  according  to 
the  requirements  of  section  119  of  chapter 
121  (Hurd's  Rev.  St.  1905,  p.  1741).  because 
the  tax  sought  to  be  collected  was  extended 
from  a  certified  copy  of  the  highway  commis- 
sioners' certificate  of  levy,  while  the  law  re- 
gnired  the  original  certificate  or  statement 
of  the  amount  necessary  to  be  raised  to  be 
laid  before  the  board  of  supervisors.  The 
proof  shows  that  in  all  four  of  these  town- 
ships the  commissioners  of  highways  filed  the 
levy  certificates  with  their  respective  town 
clerks,  and  that  the  town  clerks  filed  certi- 
fied copies  thereof  with  the  county  clerk, 
who  laid  the  same  before  the  board  of  su- 
perrlaoiB,  and  upon  these  copies  the  tax  was 
extended.  We  have  held  In  Chicago  & 
Northwestern  Railway  Co.  t.  People,  184 
III.  174.  66  N.  B.  865,  People  t.  Kankakee  & 
Soottawestem  Railroad  Co.,  218  111.  588,  75 
N.  E.  1063,  and  Litchfield  &  Madison  Rail- 
way Co.  ▼.  People,  80  N.  B.  835,  that  a  tax 
so  extended  is  Invalid.  Appellant's  objec- 
tions should  hare  been  snstalned  to  these 
taxes. 

Another  objection  is  as  to  an  excess  of 
road  and  bridge  tax  of  Edwardsville  town- 
ship, in  said  county,  said  excess  amounting 
t»  $7.10i.  This  township  was  under  the  cash 
system,  and  the  objection  is  that  the  commis- 
sioners of  hU^ways  attempted  to  levy,  under 
section  14  of  the  road  and  bridge  act,  10 
cents  on  the  |100  In  addition  to  the  60  cents 
they  were  antborlzed  to  levy  under  section 
IS  of  said  act.  The  oommissionera  certified 
to  the  board  of  town  anditors  and  the  as- 
sessor that  there  would  be  required  to  be 
raised  by  taxation  (1)  for  making  and  repair- 
ing bridges.  $1,700;  (2)  for  the  payment  of 
damages  by  reason  of  the  opening,  altering, 
and  laying  out  of  new  roads,  $300;  (S)  for 
the  purchase  of  the  necessary  tools,  imple- 
ments, and  machinery  for  working  roads, 
$500;  (4)  for  the  purchase  of  the  necessary 
material  for  building  and  repairing  roads  and 
bridges,  $3,500;  (5)  for  the  pay  of  overseers 
of  highways  during  the  ensuing  year,  $2,500 
—making  a  total  of  $8,600,  "for  the  raising 
of  which  amount  a  tax  is  levied  on  all  the 
real  and  personal  property  of  said  town  of 
70  cents  on  $100."  The  board  of  town  au- 
ditors and  assessor  of  Edwardsville  town- 
ship certified  that  they  gave  their  consent 
"to  an  additional  levy  of  10  cents  on  each 
$100  for  the  specific  purpose  of  iron  bridge, 
which  is  to  be  added  to  the  60  cents  which 
the  commissioners  of  highways  are  by  law 
authoriced  to  levy,  making  the  aggregate 
rate  of  70  cents  on  each  $100,  as  set  forth  In 
the  foregoing  owtiflcate  of  said  commis- 
sioners." The  commissioners  of  highways 
thereupon  made  a  certificate  levying  60  cents 
on  the  $100  for  road  and  bridge  purposes  and 
for  the  paymrat  of  outstanding  orders,  "and 
also  the  further  rate  of  10  coits  on  each  $100 
to  liquidate  roads  and  bridges." 

Section  14  only  permitted  the  lety  oC  Um 

M>NJB.-2a 


10  cents  in  addition  to  the  60  cents  author- 
ised in  section  16  In  case  said  extra  amount 
la  needed  In  view  of  some  contingency.  This 
contingency,  as  well  as  the  extra  amount  d» 
sired  to  be  levied,  must  be  certified  by  the 
commissioners  to  the  board  of  town  auditors 
and  assessor,  a  majority  of  whom  must  give 
their  consent  In  writing  to  the  additional 
levy.  There  Is  not  the  slightest  approach  to 
a  compliance  with  these  provisions  in  this 
case.  The  commissioners  never  certified  to 
the  town  auditors  and  assessor  tbat  there 
was  any  contingency  necessitating  a  greater 
levy  than  60  cents  on  the  $100.  Said  board 
of  auditors  and  assessor  gave  their  consent 
to  an  additional  levy  of  10  cents  for  "the 
specific  purpose  of  Iron  bridge."  Their  con- 
sent had  not  been  asked  for  any  such  pur- 
pose, and  the  levy  of  10  cents  additional, 
when  finally  made  by  the  commissioners  of 
highways,  was  "to  liquidate  roads  and 
bridges."  It  needs  the  citation  of  no  author- 
ity to  show  th.-it  this  additional  levy  of  10 
cents  was  Invalid  and  Toid.  The  require- 
ments, however,  for  making  a  valid  levy  un- 
der section  14  will  be  found  pretty  fully  dis- 
cussed in  People  v.  Cincinnati,  Indianapolis 
&  Western  Railway  Co.,  213  IIL  603,  72  N.  B. 
1119,  and  St  Louis,  Alton  &  Terre  Haute 
Railroad  Oo.  t.  People,  224  III.  165,  79  N.  B. 
661. 

The  Judpment  of  the  county  court  is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  said  court  to  sustain  appellants  ob- 
jections. ' 

Reversed  and  remanded. 


(226  111.  K9.) 

WATERS  et  si.  t.  WATERS  et  at 

(Supreme  Court  of  Illinois.    Feb.  21,  1907.) 

Wiixs— Contests— .TuEisDioTioR—Tiia     fob 
Brinoiro  Suit— WA.1VEB. 

Objection  that  under  Hurd's  Rev.  St  1905, 
p.  2051.  c  148.  Ji  7,  which  alone  gives  a  court 
of  equity  jurisdiction  of  a  suit  to  contest  a 
will,  the  court  had  not  jurisdiction  of  the  aub- 
Ject-matter  of  such  a  suit,  because  the  suit  waa 
not  brouKbt  within  a  .year  after  the  will  was 
admitted  to  probate,  cannot  be  waived ;  so  that 
after  a  trial  on  the  merits,  and  an  appeal  and 
reversal,  defendant  may  be  allowed  to  raise 
such  objection  by  demurrer. 

Appeal  from  Circuit  Court,  Stephenson 
County;  R,  M.  Farraad,  Judge. 

Snit  by.  Oliver  P.  Waters  and  others 
against  Emma  Lb  Waters  and  others.  From 
an  adverse  decree,  complainants  appeal.  Af- 
firmed. 

R.  R.  Tiffany  (Robert  B.  Mitchell  of 
counsel),  for  appellants.  R.  K.  Welsh  and 
Louis  H.  Burrell,  for  app^lees. 

WILKIN,  X  On  May  21,  1902,  Mary  Wa- 
ters died  testate,  and  on  June  18th  following, 
her  last  will  and  testament  was  admitted  to 
probate  by  the  county  court  of  Stephenson 
county.  At  the  June  term,  1904,  of  the  circuit 
a»art  of  said  county,  two  yean  thereafter.  u>- 
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pellanta  filed  their  bill  to  contest  the  same 
upon  the  grounds  of  mental  Incapacity  and 
undue  influence.  Answer  being  filed,  a  trial 
was  had  before  the  court  and  a  Jury  and  a 
rerdlct  returned  finding  that  the  Instrument 
In  question  was  not  the  last  will  and  testa- 
ment of  the  testatrix,  and  a  decree  was  en- 
tered accordingly.  An  appeal  was  prosecuted 
to  this  court,  where  the  decree  was  reversed 
on  the  ground  that  the  evidence  was  not  suffi- 
cient to  sustain  the  allegations  of  the  bill, 
and  the  cause  was  remanded  to  the  circuit 
court  for  such  further  proceedings  as  to  jus- 
tice and  equity  might  appertain.  222  111.  26, 
78  N.  E.  1.  The  case  was  re-docketed  In  the 
circuit  court  and  a  motion  made  by  two  of 
the  defendants  for  leave  to  withdraw  their 
answer  and  file  a  demurrer  to  the  bill.  The 
motion  was  allowed,  and  the  demurrer  alleged 
that  the  bill,  upon  Its  face,  showed  it  was 
not  filed  within  the  period  of  one  year  from 
the  date  of  the  probate  of  the  will,  and  there- 
fore the  court  had  no  Jurisdiction  to  entertain 
It.  The  complainants  moved  to  strike  the  de- 
murrer from  the  files  and  restore  the  answer, 
alleging  that  the  demurrer  was  not  filed  In 
apt  time,  and  that  all  questions  presented  in 
the  demurrer  bad  been  passed  upon  by  this 
court  on  the  former  appeal.  The  motion  to 
strike  was  orermied,  the  demurrer  was  sus- 
tained and  the  bill  dismissed  at  complainants' 
cost  Complainants  then  filed  a  motion  to 
reinstate  the  cause  upon  the  ground  that  the 
question  of  jurisdiction  had  been  passed  upon 
by  this  court,  but  the  motion  was  overruled, 
and  an  appeal  has  been  prosecuted  to  this 
court 

The  sole  question  presented  for  decision 
here  is  as  to  the  correctness  of  the  rulings  of 
the  circuit  court  in  permitting  defendants  to' 
withdraw  their  answer  and  file  a  demurrer 
to  the  bill,  and  In  sustaining  the  same  and 
dismissing  the  suit  at  complainants'  cost  At 
common  law  a  court  of  equity  had  no  juris- 
diction to  entertain  a  bill  to  contest  a  will. 
Such  jurisdiction  has  been  conferred  In  this 
state  by  statute,  provided  the  bill  be  filed 
within  a  fixed  period.  The  bill  was  filed  at 
the  June  term,  10(M.  At  that  time  section 
7  of  chapter  148  (Hurd's  Rev.  St  1905,  p. 
20ol),  provided,  that  If,  at  any  time  within 
one  year  after  a  will  was  admitted  to  probate, 
any  person  interested  should  appear  and  by 
his  or  her  bill  In  chancery  contest  the  valid- 
ity of  the  same,  an  issue  at  law  should  be 
made  up  and  should  be  tried  by  a  jury  in  the 
circuit  court  of  the  county  wherein  such  will 
bad  been  admitted  to  probate.  The  will  was 
admitted  to  probate  on  June  18,  liX)2,  and  at 
the  time  the  bill  was  filed  to  contest  it  more 
than  one  year  had  elapsed  since  the  date  of 
probate,  and  therefore  the  circuit  court  was 
without  jurisdiction  to  entertain  It 

It  Is  not  denied  that  If  this  fact  bad  been 
called  to  the  attention  of  the  court  on  the 
first  hearing  it  would  have  been  its  duty  to 
dismiss  the  bill  for  want  of  jurisdiction ;  but 
It  U  clAlmed  tiiat  as  It  was  not  then  done  Uia 


point  has  been  walTad.  The  demnrrer  went 
to  the  jurisdiction  of  the  court  over  the  sab- 
ject  matt«r  of  the  sait,  and  that  question 
could  not  be  waived.  The  filing  of  the  bill 
within  the  time  limited  by  the  statute  was  a 
jurisdictional  fact,  and  was  necessary  to  put 
the  court  In  motion.  The  court  had  no  power 
to  entertain  the  bill  filed  after  the  time  lim- 
ited by  the  statute,  except  in  cases  of  the  dis- 
ability named  in  the  statute.  Luther  r.  La- 
ther, 122  111.  658, 13  N.  E.  166.  The  proviso  to 
section  7  of  the  act  on  wills,  concerning  tlie 
right  of  parties  to  file  a  bill  and  contest  a 
will,  Is  merely  a  grant  of  jurisdiction,  to  be 
exercised  only  when  Invoked  within  the  time 
fixed  by  such  proviso,  and  Is  not  a  limita- 
tion on  the  exercise  of  a  jurisdiction  already 
existing.  Storrs  t.  St  Luke's  Hospital,  180 
III.  3CS,  64  N.  B.  185,  72  Am.  St  Rep.  21L 
Courts  of  equity  In  this  state  have  no  juris- 
diction to  contest  a  will  except  sucb  jurisdic- 
tion as  has  been  conferred  br  the  statute. 
Indeed,  the  stoitute  conferring  jurisdiction 
Is  the  only  source  of  power  entrusted  to 
a  court  of  equity  in  this  state.  Such  being 
the  case,  a  court  of  equity  can  only  entertain 
a  bill  in  the  mode  and  within  the  time  pre- 
scribed by  the  statute.  Sharp  t.  Sharp.  213 
111.  332.  72  N.  B.  1058.  Neither  was  there 
anything  In  the  former  proceedings  or  In  the 
decision  of  this  court  which  In  any  way 
affected  the  right  of  the  defendants  to  raise 
the  question  of  jurisdiction  upon  the  remand- 
ment  of  the  cause.  The  mie  Is  that  when  a 
decree  or  judgment  la  reversed,  and  tlie  cause 
remanded,  to  the  lower  court  without  specific 
directions,  the  judgment  or  decree  is  entirely 
abrogated  and  the  cause  then  stands  precisely 
as  if  no  trial  had  occurred,  and  the  lower 
court  has  the  same  power,  under  the  record, 
as  it  had  before  its  judgment  or  decree  was 
rendered,  and  may  permit  amendments  to  the 
pleadings  and  allow  the  Introduction  of  fur- 
ther evidence  so  long  as  the  same  does  not 
conflict  with  the  principles  of  law  announced 
by  the  court  of  review,  and  does  not  introduce 
grounds  for  relief  which  did  not  exist  at  the 
bearing  in  the  trial  court  Palmer  v.  Woods, 
149  III.  146,"  35  N.  E.  1122;  Rush  v.  Rush, 
170  111.  023,  48  N.  E.  090:  Aurora  &  Geneva 
Railway  Co.  v.  Harvey.  178  111.  477,  53  N.  E. 
331;  Illinois  State  Tru-st  Co.  v.  St  Louis, 
Iron  Mountain  &  Southern  Railway  Co.,  217 
111.  504,  75  N.  E.  502.  When  a  decree  Is  re- 
versed and  the  cause  remanded,  with  direc- 
tions to  proceed  in  conformity  with  the  opin- 
ion then  filed,  and  it  appears  from  the  opinion 
that  the  grounds  of  reversal'  an  of  a  charac- 
ter to  be  obviated  by  subsequent  amendment 
of  the  pleadings  or  the  Introduction  of  addi- 
tional evidence,  It  Is  the  duty  of  the  trial 
court  to  allow  the  cause  to  be  redocketed, 
and  then  to  permit  amendments  to  be  made 
and  evidence  to  be  Introduced  on  the  hearing 
as  though  It  was  being  heard  for  the  first 
time.  Washburn  &  Moen  Manf.  Oo.  ▼.  Wlr« 
Fence  Co.,  119  111.  30,  6  N.  B.  191;  West  r. 
Douglai^  146  la  16^  8i  N.  B.  141.    Ste  df 
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teimlnatlon  of  the  case  In  this  court  on  the 
fonner  appeal  was  upon  the  merits,  and  the 
question  of  jurisdiction  was  not  considered 
n<»  even  mentioned.  When  the  cause  was 
redocketied  in  the  circuit  court.  It  was  in  the 
same  position  as  though  it  bad  beesa  then 
filed,  and  the  defendants  were  at  liberty  to 
Interpose  any  defense  which  they  could  have 
originally  urged. 

The  principal  groimd,  however,  upon  which 
the  decision  of  the  court  below  must  be  sus- 
tained is  that  the  want  of  Jurisdiction  over 
the  subject-matter  was  not  and  could  not  be 
walred.  The  rule  is  too  familiar  to  Justify 
the  citation  of  authorities,  that  consent  can 
never  give  Jurisdiction  to  a  court  to  bear  and 
determine  a  matter  about  which  It  has  no 
Jurisdiction  In  law,  and  therefore  in  this  case 
it  would  have  been  the  duty  of  the  court,  up- 
on discovering  that  the  bill  was  not  filed  with- 
in one  year  from  the  probate  of  the  will,  to 
dismiss  the  same  of  its  own  motion,  at  the 
cost  of  the  complainants.  Jurisdiction  of  the 
person  may  always  be  waived,  but  not  Juris- 
diction of  the  subject-matter  of  the  action. 

The  demurrer  to  the  bill  was  properly  sus- 
tained, and  the  decree  of  the  circuit  court  will 
accordingly  be  aflSrmed. 

Decree  affirmed. 


(iS  IlL  842) 

ORTMATER  et  al.  ▼.  BLC30CK. 
(Supreme  Court  of  Illinois.    Feb.  21.  190T.) 

1.  Wnxs— CoRSTsucnon— Natob*  of  Bstats 

— WOBDS  or  LnOTATION. 

Where  a  testator  limited  a  remainder  over 
in  fee.  in  caae  his  dauKhter  should  die  without 
child  or  children  her  survlvlnit,  to  his  five  chil- 
dten,  or  their  heirs,  if  deceased,  the  word 
"heirs"  was  a  word  of  limitation,  and  not  of 
purchase. 

2.  REIIAINDEBS— CONVBTAHCK    TO    lilTK    TlH- 

AHT— Deeds— CowsTBUcnoN . 

Hnrd's  Rev.  St.  1905,  p.  465,  c.  SO,  pro- 
vides for  a  form  of  quitclaim  deed  and  that  it 
shall  be  deemed  a  (rood  and  sufficient  con- 
veyance to  the  Krantee,  his  heirs  and  assiinis. 
In  fee,  of  all  the  then  existing  leKal  or  equitable 
rights  of  the  Krantor.  A  deed  by  the  five  re- 
maindermen of  an  estate  created  by  will  pur- 
ported to  convey  to  the  life  tenant  their  en- 
tire right  and  interest  under  the  will,  with  a 
covenant  for  further  assurance.  Held  that, 
whether  the  remainder  was  vested  or  contingent, 
the  deed  was  sufficient  as  a  release  thereof  to 
the  life  tenant 

Appeal  from  Superior  Court,  Cook  County; 
W.  M.  McEwen,  Judge. 

Bill  by  Edward  6.  Eicock,  as  trustee,  to 
establish  his  title  to  certain  lots  against 
Maria  Georgia  Ortmayer  and  others.  From 
the  decree,  Maria  Georgia  Ortmayer  and  the 
guardian  ad  litem  of  the  minor  defendants 
appeal.    Affirmed. 

William  B.  Hale  and  Henry  F.  Hawkins, 
for  appellants.  Wilson,  Moore  &  McUvaine, 
for  appellee. 

CARTWRIGHT,  X  By  the  will  of  Math- 
eus  Gottfried  bis  homestead,  with  household 


furniture,  family  Jewels  and  plate,  carriages, 
horses,  etc.,  and  one-third  of  his  remaining 
property,  were  given  to  his  widow.  Various 
bequests  were  then  made  to  charitable  Insti- 
tutions and  individuals,  after  which  the  resi- 
due of  his  estate  was  divided  into  six  equal 
parts,  three  of  which  were  devised  to  trus- 
tees under  an  active  trust  One  of  these 
parts  or  shares  was  disposed  of  by  paragraph 
3  of  item  11  of  the  will,  as  follows:  "(3) 
I  give,  devise,  and  bequeath  the  Income  of 
one  of  said  x>arts  or  shares  unto  my  daughter 
Mathilde  Eicock,  wife  of  Edward  L.  Eicock, 
for  and  during  the  term  of  her  natural  life, 
the  principal  to  be  held  In  trust  by  said  trus- 
tees, and  I  hereby  direct  the  said  trustees 
to  pay  said  income  to  her  annually ;  and  on 
the  death  of  said  Mathilde  Eicock  I  give 
devise,  and  bequeath  said  part  or  share  unto 
her  child  or  children,  share  and  share  alike, 
If  any*are  living  at  the  time  of  her  death, 
and  If  she  dies  without  children,  it  is  my  will 
'that  said  remainder  shall  be  divided  equally 
between  my  children  Ida  Wilhelmlna  Ort- 
mayer, Margaretha  Maria  Weiss,  Carl  Math- 
ens  Gottfried,  Maud  Irma  Gottfried,  and 
Febronia  Martina  Relfscbneider,  or  their 
heirs,  li  deceased."  A  share  of  the  property 
was  set  apart  to  be  held  In  trust  under  that 
paragraph  for  the  benefit  of  Mathilde  El- 
cock,  consisting  of  personal  property,  securi- 
ties, corporate  stocks  and  some  real  estate, 
amounting  in  all  to  the  value  of  about 
$147,000.  The  appellee,  Edward  O.  Eicock, 
Is  now  a  trustee  by  appointment  of  the  su- 
perior court  of  Cook  coimty,  and  by  the  will 
the  trust  is  to  continue  during  the  natural 
life  of  Mathilde  Eicock,  after  which  the 
property  is  to  go  In  remainder  in  fee,  as  pro- 
vided by  said  paragraph.  Mathilde  Eicock 
is  childless,  no  child  having  ever  been  bom 
to  her.  The  other  five  children  of  the  testa- 
tor mentioned  in  paragraph  3  are  all  living, 
and  they,  with  their  respective  husbands  and 
wives,  have  executed  a  conveyance  to  Ma- 
thilde Eicock  purporting  to  convey  to  her 
their  entire  right  and  interest  in  the  trust 
estate  and  to  vest  In  her,  absolutely  and  in 
her  own  right,  the  whole  estate,  subject 
only  to  her  own  life  estate,  and  the  remain- 
der to  the  child  or  children,  if  she  should 
have  any,  who  should  be  living  at  the  time 
of  iier  death,  and  the  deed  contains  n  cove- 
nant for  further  assurance.  Appellee  filed  a 
petition  In  said  superior  court  to  establish 
bis  title,  as  trustee,  to  certain  lots  mentioned 
In  the  petition,  and  be  made  all  living  persons 
who  might  in  any  event  have  any  interest 
under  the  will,  parties  defendant.  The  peti- 
tion was  answered  by  the  adult  defendants 
and  the  guardian  ad  litem  of  minor  defend- 
ants, and  the  cause  was  referred  to  a  master 
in  chancery,  who  reported  his  conclusion 
that  Mathilde  Eicock  was  the  only  person 
beneficially  interested  In  the  trust  estate,  and 
that  in  case  she  should  die  leaving  children 
the  children  would  be  beneficiaries  under  the 
will,  but  if  she  died  without  children  the 
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property  would  go  to  ber  heirs  at  law,  dev- 
isees or  grantees.  The  court  overruled  ex- 
ceptions to  the  report,  and  entered  a  decree 
In  accordance  therewith.  Maria  Georgia  Ort- 
mayer,  daughter  of  Ida  Wilbelmlna  Ortmay- 
er,  and  the  guardian  ad  litem  on  behalf  of 
the  minor  defendants,  appealed  from  the 
decree  and  are  the  appellants. 

The  briefs  and  arguments  of  counsel  relate 
mainly  to  the  question  whether  the  remain- 
der to  the  fire  children  of  the  testator  Is 
rested  or  contingent,  but  we  do  not  regard 
that  question  as  controlling  the  rights  of 
the  parties  or  necessary  to  a  decision  of  the 
case.  The  remainder  tD  the  child  or  chil- 
dren of  Mathllde  Elcock.  in  the  event  that 
any  child  or  children  should  be  bom  and 
any  should  be  living  at  the  time  of  her 
death,  Ig  a  contingent  remainder  in  fee,  and 
the  other  children  of  the  testator  would  only 
take  the  remainder  In  case  Mathllde  Elcock 
should  die  without  children  living  at  tbih 
time  of  her  death ;  but  whether  that  remain* 
der  is  vested  or  contingent,  we  are  of  the 
opinion  that  it  was  conveyed  by  the  deed. 
The  abstract  Is  meager  and  Insufficient  tn 
show  the  exact  nature  of  the  conveyance, 
bnt  it  was  a  transfer  to  Mathllde  Elco<^  of 
the  rights  and  interests  of  the  grantors  im- 
der  the  will,  with  a  covenant  for  further 
assurance.  The  remainder  in  fee  in  case 
Mathllde  Elcock  should  die  without  a  child 
or  children  surviving  her  is  limited  by  the 
will  to  the  grantors  in  the  deed  and  their 
heirs,  and  the  word  "heirs"  is  a  word  of  limi- 
tation where  It  is  not  used  to  describe  indi- 
viduals but  to  designate  heirs  generally  or 
the  whole  line  of  heirs  in  succession.  It  is 
not  to  be  construed  as  a  word  of  purchase 
unless  there  are  other  controlling  words 
showing  an  Intention  of  that  kind  by  the 
person  using  it,  and  if  It  Is  used  as  a  word 
of  limitation,  its  eftect  Is  to  mark  out  the 
estate  granted.  Hobble  y.  Ogden,  178  III. 
357,  53  N.  H.  104;  Davis  v.  Sturgeon,  108 
111.  520,  64  N.  E.  1016.  The  Intention  of  the 
testator  In  this  case  was  that  in  default  of 
children  of  Mrs.  Elcock  living  at  the  time  of 
ber  death  the  estate  should  go  to  the  other 


children,  or  their  heirs  who  would  take  ftom 
them  by  descent,  meaning  the  whole  line  of 
heirs.  The  gift  does  not  consist  merely  bi 
an  order  to  divide  or  distribute  in  the  future, 
bnt  is  to  the  children  if  living  or  thdr  heirs 
if  deceased.  Whether  the  remainder  is  vest- 
ed or  contingent,  It  would  descend  to  the 
heirs.  At  the  common  law,  a  contingent  re- 
mainder could  not  be  conveyed  by  deed  or 
grant,  but  could  be  effectually  barred  by  a 
fine.  It  could  be  released  to  the  life  tenant 
or  hia  assignee,  and  was  assignable  in  equity 
and  devisable  under  the  statute  of  wills. 
Sheppard's  Touchstone,  239.  The  law  al- 
ways gladly  permitted  such  rights  to  be  got 
rid  of  by  release.  Williams  on  Real  Prop- 
erty, 277 ;  24  Am.  &  Eng.  Bncy.  of  Law  (2d 
Ed.)  408.  A  contingent  remainder  is  not  an 
estate  and  Is  merely  a  chance  of  having  one, 
but  It  Is  a  right  in  property  which  the  re- 
mainderman could  release  to  the  life  tenant 
Williams  V.  Estta,  179  III.  267,  53  N.  B.  662. 
The  statutes  regulating  conveyances.  In  force 
before  1872,  abolished  livery  of  seisin,  and 
provided  for  conveyances  of  lands  or  estates 
therein,  and  a  contingent  remainder  was 
not  regarded  as  an  estate.  Our  present  stat- 
ute of  conveyance  provides  for  «  form  of 
quitclaim  deed  which  "shall  be  deemed  and 
held  a  good  and  sufficient  conveyance,  reieaee 
and  quitclaim  to  the  grantee,  bis  heirs  and 
assigns,  in  fee,  of  all  the  then  existing  legal 
or  equitable  rights  of  the  grantor  in  the 
premises  therein  described."  Hurd's  Rev.  St 
1905,  p.  4C5,  c.  30.  Whether  the  deed  in  this 
case  complies  fully  with  the  provision  of  the 
statute  as  to  form,  and  whether  it  would  be, 
operative  to  convey  the  remainder  to  a  stran- 
ger or  not,  it  is  undoubtedly  sufficient  as  a 
release  of  the  remainder  to  Mathllde  Elcock. 
The  estate  Is  now  vested  by  the  will  and 
deed  in  Mathllde  Elcock,  subject  to  the  con- 
tingent remainder  to  her  child  or  children 
if  any  should  be  bom  and  survive  ber,  and 
if  she  should  die  leaving  no  child,  ber  heirs, 
devisees  or  grantees  will  take  the  estate. 

The  decree  of  the  superior  court  la  affirmed. 

Decree  affirmed. 
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(ZS  III.  638) 

DOUGLAS.  Mayor,  et  al.  v.  PEOPLE  ex  wL 

RUDDY. 

(Snpreme  Court  of  lUinoia.    Feb.  21,  1907.) 

1.  CON8T1T0TIONAI.    LAW— DOB    PROCESS— Ll- 
CENSINO  PlUMBESS. 

Qard's  Rev.  St.  1905.  v.  403,  e.  24,  pro- 
viding for  examination  and  llcensinK  of  persons 
desiring  to  work  at  the  business  of  plumbini; 
in  cities,  does  not  violate  the  provisions  of  the 
Constitutions  of  the  state  and  United  States 
aeainst  deprivlnx  persons  of  liberty  or  property 
without  due  process  of  law,  but  is  within  the 
police  power. 

FEd.  Note.— For  cases  in  point,  see  Cent  Dijc. 
vol.  10.  Constitutional  Law,  {{  830,  831.1 

2.  Statutes— Generai.  and  Sfboial  Laws— 
G1.ASSIFICATIOK  or  Cities. 

The  daasification  of  cities  by  Hurd's  Rev. 
St.  1005.  D.  408.  c.  24.  provldine  that  persons 
deairin);  to  ensrsKe  in  the  plumbing  business  in 
cities  of  5.000  or  more  inhabitanta  shall  first 
be  examined  and  obtain  a  certificate,  and  that 
in  cities  of  10.000  or  more  inhabitants  there 
shall  be  a  board  of  examiners,  is  based  on  a 
nitional  difference  of  situation  or  condition,  and 
is  not  an  arbitrary  classilfication,  which  would 
make  the  act  special  and  class  lefcislation. 

fBd.  Note.— For  cases  in  noint,  see  Cent  Dig. 
vol.  44,  Statntes,  Sg  101.  102.1 

3.  Same— UNnwBMiTT  of  Ofebation. 

Hurd's  Rev.  St  1905.  p.  40.'?.  c.  24.  re- 
onirine  plumbers  in  cities  of  6,000  or  more 
inhabitants  to  be  examined  and  obtain  certifi- 
oates.  and  providing  for  boards  of  examiners 
in  cities  of  10.000  or  more  inhabitants,  is  not 
class  or  special  legislation,  because  not  operat- 
int:  alike  on  all  persons  in  the  state  employed 
in  the  business;  it  operatini;  alike  on  every 
person  broueht  witbin  the  conditions  and  cir- 
cumstances prescribed  by  the  law. 

fEd.  Note.— For  cas^s  in  point  see  Cent  Dlit. 
vol.  44.  Statutes.  I  72.1 

4.  LicEwsES— Plumbers— Abbitbabt    Powbbs 
or  Board. 

Hard's  Rev.  St  1905,  p.  403.  c.  24.  pro- 
viding that  the  bonrd  of  examiners  for  plumbers 
^hall  as  soon  ns  may  be  meet  and  desiioiate  a 
time  and  place  for  the  examination  of  all  ap- 
nlicants  desirine  to  eumxe  in  or  work  at  the 
business  of  plumbine.  and  that  the  examination 
may  bo  oral  or  In  whole  or  In  part  in  writinR, 
and  shall  be  conducted  with  a  view  to  test  the 
practical  hnowledxe  of  pinmblnff.  house  drain- 
are,  and  pluDibinK  ventilation  of  the  applicant, 
and  if.  on  such  examination,  the  board  be  satis- 
fied of  applieant's  competency.  It  shall  issue 
to  him  a  certificate  to  enitatre  or  work  at  the 
business  as  a  master  plumber  or  employinit 
Plumber  or  Journeyman  plumber,  as  the  case 
may  be.  Is  not  open  to  the  charge  of  conferring 
arbitrary  powers  on  the  board. 

Appeal  from  Circuit  Court,  Kane  County; 
C.  A.  Bishop.  Judge. 

Mandamus  on  the  relation  of  J.  X  Ruddy, 
against  Henry  B.  Douglas,  mayor,  and  others. 
Prom  an  adverse  Judgment,  respondents  ap- 
peal.    AfQrmed. 

E.  M.  Mangan,  City  Attyn  for  appellants. 
Frank  R.  Reld,  State's  Atty.  (E.  B.  Quacken- 
bnsh,  of  connsel),  for  tbe  People. 

HAND,  J.  This  was  a  petition  filed  in  the 
circuit  court  of  Kane  county  in  the  name  of 
the  people,  upon  the  relation  of  J.  J.  Ruddy, 
a  resident  and  taxpayer  of  the  city  of  Au- 
rora, in  said  county,  against  tbe  mayor  and 
aldermm  of  said  city,  for  a  writ  of  mas- 


damus  commanding  the  mayor  to  appoint,  and 
the  aldermen  to  confirm  the  appointment  of, 
the  second  and  third  members  of  a  hoard  of 
examiners  of  plumbers,  in  accordance  with 
tlie  proTlsions  of  section  8  of  an  act  of  the 
General  Assembly  of  the  state  of  Ililnoia 
entitled  "An  act  to  provide  for  tbe  licensing 
of  plumbers  and  to  supervise  and  inspect 
plumbing,"  approved  June  10,  1807,  in  force 
July  1,  1807.  Hurd's  Rev.  St  1905,  p.  403, 
c.  24.  It  was  averred  in  the  petition  said 
mayor  had  refused  to  appoint  said  second 
and  third  members  of  said  board  of  examin- 
ers, and  that  the  city  council  would  refuse  to 
confirm  their  appointment,  and  that  the  city 
of  Aurora  was  organized  under  the  general 
law  for  the  Incorporation  of  cities  and  Til- 
lages, and  that  it  had  a  population  of  more 
than  10,000  Inliabltants,  A  demurrer  was 
filed  to  said  petition  by  the  respondents  on 
the  ground  that  said  act  of  the  General  As- 
sembly was  In  Tlolatlon  of  section  1  of  ar- 
ticle 2  and  section  22  of  article  4  of  the  Con- 
stitution of  the  state  of  Illinois,  and  sectlou 
1  of  the  fourteenth  amendment  to  the  Con- 
stitution of  the  United  States,  and  therefore 
unconstltntlonal  and  void.  Tbe  demurrer 
was  overruled,  and.  the  respondents  having 
elected  to  stand  by  their  demurrer  and  re- 
fusing to  answer  over,  a  Judgment  was  ren- 
dered against  them  In  accordance  with  the 
prayer  of  said  petition,  and  they  have  prose- 
cuted an  appeal  to  this  court  to  review  said 
Judgment 

Section  1  of  said  act  provides  that  any  per- 
son now  or  hereafter  engaging  in  or  working 
at  the  business  of  plumbing  In  cities,  towns, 
or  Tillages  of  6,000  inhabitants  or  more  In 
this  state,  either  as  a  master  plumber  or  em- 
ploying plumber  or  as  a  Journeyman  plnmber, 
shall  first  receive  a  certificate  In  accordance 
with  the  provisions  of  said  act. 

Section  2  provides  that  any  person  desiring 
to  engage  In  or  work  at  the  business  of 
plumbing,  either  as  a  master  plumber  or  em- 
ploying plumber  or  as  a  Journeyman  plumber, 
shall  make  application  to  a  board  of  examin- 
ers thereinafter  proTlded  for,  and  shall,  at 
such  time  and  place  as  said  board  may  desig- 
nate, be  compelled  to  pass  such  examination 
as  to  his  qualifications  as  said  board  may 
direct  Said  examination  may  be  made  in 
whole  or  in  part  in  writing,  and  shall  be  of  a 
practical  and  elementary  character,  but  suffi- 
ciently strict  to  test  tbe  qualifications  of  the 
app'licant 

Section  8  proTides  that  there  shall  be  In 
eTery  city,  town,  or  Tillage  of  10,000  inhabit- 
ants or  more  a  l>oard  of  examiners  of  plumb- 
ers, consisting  of  three  members,  one  of  whom 
shall  be  the  chairman  of  the  board  of  health, 
who  shall  be  chairman  of  said  board  of 
examiners,  the  second  member  shall  be  a 
master  plumber,  and  the  third  member  shall 
be  a  Journeyman  plnml)er.  Said  second  and 
third  members  of  said  board  shall  be  ap- 
pointed within  three  months  after  the  pas- 
sage of  said  act  by  the  mayor  and  said  ap- 
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pointment  confirmed  by  the  city  council  or 
trustees  of  said  dty,  town,  or  village,  and 
shall  hold  such  appointment  for  a  period  of 
one  year  from  the  1st  day  of  May  In  the  year 
of  their  appointment,  and  said  second  and 
third  members  shall  be  appointed  annually 
thereafter,  before  the  1st  day  of  May,  which 
members  shall  be  paid  from  the  treasury  of 
said  city,  town,  or  Tillage  in  the  same  man- 
ner as  other  officers,  In  such  sums  as  the  city, 
town,  or  Tillage  authorities  may  designate. 

Section  4  provides  that  said  board  of  ex- 
aminers Shall,  as  soon  as  may  be  after  their 
appointment,  meet,  and  designate  the  times 
and  places  for  the  examination  of  all  appli- 
cants desiring  to  engage  In  or  work  at  the 
business  of  plumbing  within  their  respective 
Jurisdictions;  and  said  board  shall  examine 
eald  applicants  as  to  their  practical  knowl- 
edge of  plumbing,  house  drainage,  and  plumb- 
ing ventilation,  and,  if  satisfied  of  the  com- 
petency of  the  applicant,  shall  thereupon  Is- 
sue a  certificate  to  such  applicant  author- 
ising him  to  engage  In  or  work  at  the  business 
of  plumbing,  whether  as  master  plumber  or 
employing  plumber  or  as  a  Journeyman 
plumber,  the  fee  for  a  certificate  for  a  mas- 
ter plumber  or  employing  plumber  to  be  J5 
and  for  a  Journeyman  plumber  $1,  said  cer- 
tificate to  be  valid  and  haTe  force  through- 
out the  state,  and  all  fees  received  for  certifi- 
cates to  be  paid  Into  the  treasury  of  the  city, 
town,  or  Tillage  where  said  certificates  are 
Issued. 

Section  5  provides  that  each  dty,  town,  or 
village  in  this  state  having  a  system  of 
water  supply  or  sewerage  shall,  by  ordinance 
or  by-laws,  within  three  months  after  the 
passage  of  said  act,  provide  rules  and  regu- 
lations for  the  materials,  construction,  alter- 
ation, and  Inspection  of  all  plumbing  and 
sewerage  placed  In  or  In  connection  with  any 
building  in  such  city,  town,  or  village,  and 
the  board  of  health  or  proper  authorities 
shall  further  provide  that  no  plumbing  work 
shall  be  done,  except  In  case  of  repairing 
leaks,  without  a  permit  being  first  Issued 
therefor,  upon  such  terms  and  conditions  as 
such  city,  town  or  village  shall  prescribe. 

Section  6  provides  that  all  persons  who  are 
required  to  take  examinations  and  procure 
a  certificate,  as  required  by  said  act,  shall 
apply  to  the  board  In  the  city  where  he  re- 
sides or  to  the  board  nearest  bts  place  of 
residence. 

Section  7  provides  that  any  person  violat- 
ing any  of  the  proTlsIons  of  this  act  shall  be 
deemed  guilty  of  a  misdemeanor,  and  be  sub- 
ject to  a  fine  of  not  less  than  $5  nor  exceed- 
ing $50  for  each  and  every  violation  thereof, 
and  his  certificate  may  be  revoked  by  the 
board  of  health  or  the  proper  authorities 
of  said  city,  town,  or  village. 

Section  8  provides  that  all  acts  and  parts 
of  acts  inconsistent  with  said  act  are  re- 
pealed. 

It  Is  first  umtended  that  the  act  hereinbe- 
fore referred  to  is  In  conflict  with  those  pro- 


visions of  the  Constitution  of  this  state  and 
of  the  United  States  which  provide  that  no 
person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law.  The 
right  of  the  citizen  to  follow  any  legitimate 
business,  occupation,  or  calling  which  he 
may  see  fit  to  engage  in,  and  to  use  such 
right  as  a  means  of  livelihood,  is  fully  recog- 
nized in  the  Constitutions  of  this  state  and  of 
the  United  States.  Gillespie  v.  People,  1S8  IlL 
ITS,  68  N.  B.  1007,  52  L.  R.  A.  283,  80  Am. 
St  Rep.  176;  Bessette  v.  People,  193  IlL 
334,  62  N.  E.  215.  Such  right,  however,  is 
subject  to  the  paramount  right  of  the  state 
to  Impose  upon  the  enjoyment  thereof  any 
reasonable  regulation  the  public  welfare  may 
require,  and  the  courts  have  frequently  held 
that  the  Legislatures  of  the  several  states 
may  impose  any  restraint  and  prescribe  any 
requirement  they  may  deem  proper  for  the 
protection  of  the  public  against  the  evils  re- 
sulting from  the  Incapacity  and  Ignorance 
of  persons  engaged  in  the  plumbing  business, 
as  master  plumbers,  employers  of  plumbers, 
or  Journeymen  plumbers.  Singer  v.  State  of 
Maryland  (Md.)  10  Atl.  1044,  8  L.  R.  A.  551; 
People  V.  Warden  of  the  City  Prison  (N.  T.) 
39  N.  B.  686,  27  I*  R.  A.  718;  State  T.  Gard- 
ner, 58  Ohio  St  599,  51  N.  E.  136,  41  Ii.  R.  A 
689,  65  Am.  St  Rep.  785. 

In  the  Singer  Case,  supra,  the  Supreme 
Court  of  Maryland  said:  "We  all  know  that 
In  a  large  city  like  Baltimore,  with  Its  ex- 
tenslTe  system  of  drainage  and  sewerage, 
the  pubic  health  largely  depends  upon  the 
proper  and  efficient  manner  in  which  the 
plumbing  work  is  executed.  And,  this  l)eing 
so,  the  Legislature  not  only  has  the  power  to, 
but  It  Is  eminently  wise  and  proper  that  It 
should,  proylde  some  mode  by  which  the 
qualifications  of  persons  engaged  in  that  busi- 
ness shall  be  determined." 

In  People  v.  Warden  of  the  City  Prison, 
supra,  the  Court  of  Appeals  of  New  York 
was  considering  the  constitutionality  of  an 
act  providing  for  the  licensing  of  employ- 
ing plumbers,  and  that  court  said:  "We 
know  that  important  plumbing  work'  calls 
for  plans  and  designs,  and  requires  skilled 
supervision.  It  Is  some  guaranty  of  these 
requirements  being  met  that  the  plumber  em- 
ployed upon  the  particular  work,  and  who 
must  employ  plumbers  and  assistants  In  car- 
rying out  the  work  engaged  upon.  Is  com- 
petentiy  certified  and  therefore  held  out  to 
be  skilled  and  capable  in  his  business.  The 
layman,  In  his  ignorance,  is  obliged  to  put 
some  trust  in  the  plumber  he  engages,  for 
the  plumber's  work  is  not  only  one  calling 
for  the  exercise  of  skill,  but  it  Is  done  in 
places  which  are  dark  or  more  or  less  inac- 
cessible. The  Legislature,  In  creating  a  sys- 
tem by  which  the  qualifications  of  plumbers 
who  propose  to  have  work  performed  by 
others  under  their  direction  shall  be  deter- 
mined, as  It  seems  to  me,  aids  the  citizen,  in 
an  important  degree,  in  placing  his  confidence, 
and  furnishes  some  safeguard  against  the  per 
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formance  of  bad  and  unsafe  work.  That  the 
men  employed  by  tbe  master  plumber  may 
prOTC  untrustworthy  In  practice  or  may  neg- 
lect the  work  committed  to  them  certainly 
can  furnish  no  ground  for  attacking  the 
purpose  of  the  statute,  for  the  presumption 
and  the  natural  probability  are  the  other 
way — that  a  master  plumber  who  has  been 
certified  by  the  board  will  exercise  care  In 
the  selection  of  his  employ^,  and  he  will 
be  competent  to  see  and  correct  tbelr  faults 
and  omissions.  Every  reason,  In  my  opinion, 
which  bears  upon  the  citizen's  comfort  and 
health  demands  that  we  sustain  this  statute 
as  a  step  in  the  right  direction." 

And  In  State  v.  Gardner,  supra,  the  Su- 
preme Court  of  Ohio,  In  considering  the 
right  of  the  Legislature  to  regulate  the  busi- 
ness of  plumbing  and  provide  for  the  licens- 
ing of  plumbers,  said:  "True  it  is  that  the 
business  of  the  plumber  is  not  ranked  with 
the  learned  professions,  and  that  much  of  his 
work  is  mechanical,  merely  calling  for  exer- 
cise of  deftness  of  the  hands  rather  than  the 
possession  of  scientific  knowledge.  Tet  a 
certain  degree  of  training  and  experience 
is  absolutely  necessary  to  render  one  Intel- 
ligent as  to  the  groundwork  of  his  calling 
as  well  as  competent  and  skillful  in  its  ex- 
ercise. He  is  required  to  put  Into  our  dwell- 
ings and  public  buildings  tanks,  pipes,  traps, 
fittings,  and  fixtures  for  the  conveyance  of 
gas,  water,  and  sewage,  which  require, 
among  other  essentials,  the  keeping  out  and 
protection .  against  gases  which  are  destruc- 
tive of  health,  and  not  Infrequently  of  life 
itself.  That  it  is  of  the  hlghfr-t  Importance 
that  the  drainage  and  sewerage  of  out  pub- 
lie  buildings  and  private  tenements  should 
be  as  skillfully  planned  and  executed  as  the 
modem  standard  of  science  admits  would 
seem  not  to  be  open  to  question.  And  surely 
it  Is  reasonable  to  suppose  that  one  who  has 
been  educated  to  understand  the  scientific 
principle  necessarily  Involved  in  work  of 
this  character  and  to  comprehend  the  rea- 
sons and  teachings  of  experience  upon  which 
It  is  based  and  the  evil  results  which  may 
follow  neglect  to  observe  it  will  be  more 
likely  'to  provide  the  needful  safeguards 
than  one  who  is  ignorant  upon  the  subject. 
It  is  conceded  by  those  who  doubt  the  pow- 
er, aa  well  as  the  propriety  of  regulation 
of  the  work  Itself,  tliat  the  Legislature  has 
power  to  provide  for  a  careful  sanitary  in- 
spection of  plumbing  work,  and  In  this  way 
secure  a  result,  as  to  its  system  and  sufi^- 
dency,  which  will  tend  towards  the  protec- 
tion of  the  health  of  the  general  public.  But 
it  Is  difficult  to  perceive  a  reason  for  the  ex- 
ercise of  the  power  last  referred  to  which 
does  not  as  well  apply  to  the  other,  for,  If 
it  be  wise  to  devise  means  by  which  a  good 
result  may  be  obtained  by  careful  inspec- 
tion. It  would  seem  clear  that  methods  which 
are  calculated  to  reduce  the  hazards  of 
careless  Inspection  would  tend  in  the  same 
direction;  and  defects  revealed  by  inspection 


would,  it  would  seem,  be  more  likely  to  be 
remedied  if  the  hands  which  should  be  call- 
ed upon  to  do  the  work  of  correction  were 
guided  by  minds  trained  in  the  science  of  the 
business  as  well  as  skilled  in  the  mere  man- 
ipulation of  the  tools.  The  question  really 
is:  Does  the  requirement  of  examination  as 
to  the  fitness  reasonably  tend  to  accomplish 
the  object?  Is  it  appropriate  to  that  end? 
Not,  necessarily:  Does  it  accomplish  it? 
Nor:  Does  It  make  further  care  in  the  same 
direction  unnecessary?  "We  think  It  does  so 
tend  and  is  appropriate  to  the  purpose,  and 
that,  therefore,  the  act  does  not  unreason- 
ably Interfere  with  the  right  to  labor.  It 
is  not  here  contended  that  the  same  high 
qualifications  as  to  sdentiflc  acquirement 
should  be  required  of  the  Journeyman,  one 
whose  principal  work  Is  manual,  as  Is  re- 
quired of  the  master  plumber,  the  one  who 
makes  the  plans  and  specifications  for  the 
work  and  passes  Judgment  upon  the  strength, 
durability,  and  quality  of  the  material  and 
the  devices  for  perfect  work;  nor  does  that 
seem  to  be  the  Import  of  the  act,  especially 
when  it  is  noted  that  the  fee  for  license 
charged  is  In  the  one  case  $1  and  in  the  oth- 
er $5.  If  the  examination  be  sufficiently 
searching  to  show  that  the  Journeyman  un- 
derstands the  principles  governing  his  trade 
and  is  sufficiently  skillful  to  be  able  to  pro- 
duce good  results,  that  would  seem  to  satisfy 
the  scope  of  this  act." 

It  Is  generally  held  that  the  Legislature  of 
a  state  may  pass  laws  for  the  protection  of 
the  health,  comfort,  safety,  or  welfare  of 
society,  and  in  view  of  the  right  to  exercise 
this  general  power,  and  the  holdings  of  the 
courts  in  the  cases  from  which  the  citations 
hereinbefore  set  out  are  made,  we  think  It 
clear  the  subject-matter  covered  by  the  stat- 
ute whose  constitutionality  Is  here  assailed 
was  properly  incorporated  into  law  by  the 
Legislature  under  an  exercise  of  the  police 
power  of  the  state. 

It  Is  next  contended  that  the  classification 
by  said  statute  of  the  different  cities,  towns, 
and  villages  of  the  state  into  three  classes, 
namely,  those  having  less  than  5,000  inhabit- 
ants, those  of  6,000  inhabitants  or  more,  and 
those  of  10,000  inhabitants  or  more,  to  an 
arbitrary  classification,  and  that  by  reason 
of  that  fact  said  act  is  special  and  class  legis- 
lation, and  void.  The  general  rule  is  that 
a  classification  of  the  cities,  towns,  and  vil- 
lages of  the  state  by  population  as  a  basis  for 
legislation  may  t>e  made  if  such  classification 
is  based  upon  a  rational  difference  of  situa- 
tion or  condition  found  in  the  municipalities 
placed  in  the  different  classes;  otherwise 
legislation  based  upon  such  classification  will 
not  be  sustained.  People  v.  Knopf,  183  III. 
410,  66  N.  B.  155;  L'Hote  t.  VUIage  of  Mil- 
ford,  212  111.  418,  72  N.  E.  399,  103  Am.  St 
Rep.  284.  Olie  statute  nnder  consideration 
does  not  apply  to  cities,  towns,  or  villages 
whose  inhabitants  number  less  than  6,000,  but 
does  require   master  plumbers,   employing 
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plumbers  and  Journeymen  plumbers  who  en- 
gage In  or  work  at  the  business  of  plumbing 
In  cities,  towns,  or  Tillages  of  6,000  or  more 
Inhabitants,  to  pass  an  examination  and  ob- 
tain a  certificate,  in  accordance  with  tbe  pro- 
visions of  the  act,  before  engaging  in  business 
or  In  work ;  and  In  cities,  towns,,  or  villages 
of  less  than  10,000  Inhabitants  no  board  of 
examiners  are  required  to  be  appointed  and 
maintained,  while  In  cities,  towns,  or  villages 
of  10,000  inhabitants  or  more  such  boards  are 
required  to  be  appointed  and  maintained. 
We  think  It  clear  that  there  Is  a  rational  dif- 
ference In  the  situation  or  drcumstanees,  so 
far  as  the  plumbing  business  and  the  appoint- 
ment of  a  board  of  examiners  of  plumbers 
are  concerned,  between  a  city,  town,  or  vil- 
lage of  less  than  5,000  Inhabitants  and  a  city, 
town,  or  village  of  5,000  Inhabitants  or  more, 
and  between  a  city,  town,  or  village  of  less 
than  10,000  inhabitants  and  a  dty,  town,  or 
village  of  10,000  Inhabitants  or  more — that 
Is,  a  city,  town,  or  village  of  less  population 
than  5,000  usually  does  not  have  a  com- 
plicated system  of  sewers  and  is  often  with- 
out a  system  of  water  supply,  and  has  but 
little  use  for  a  complicated  system  of  plumb- 
ing In  Its  buildings  or  otherwise,  while  In  a 
dty,  toven,  or  village  of  5,000  inhabitants  or 
more  a  system  of  water  supply  and  sewerage 
Is  likely  to  be  established  and  a  complicated 
flystem  of  plumbing  made  necessary,  and  tbe 
workmen  who  are  to  perform  the  work  of 
supplying  the  plumbing  to  connect  with  said 
complicated  system  of  water  supply  and 
system  of  sewers  must  necessarily  have  more 
experience  and  knowledge  than  It  would  be 
necessary  to  possess  to  Install  the  plumbing  In 
a  bouse  in  a  small  city,  town,  or  village — and, 
while  the  maintaining  of  an  examining  board 
might  be  burdensome  and  unnecessary  In  a 
city,  town,  or  village  whose  Inhabitants  num- 
ber less  than  10,000,  In  a  city,  town,  or  vil- 
lage of  that  number  of  Inhabitants  or  more 
such  examining  board  would  be  necessary 
and  the  expense  of  maintaining  the  board  no 
burdensome. 

It  Is  also  urged  that  the  act  Is  not  general 
In  terms,  and  does  not  apply  to  all  persons  In 
the  state  alike,  and  for  that  reason,  It  Is  said. 
It  is  class  or  special  legislation.  The  act  does 
apply  uniformly  to  the  persons  engaged  in  or 
working  at  the  business  of  plumbing  as 
master  plumbers,  employing  plumbers  or 
Journeymen  plumbers  In  the  several  classes  of 
cities,  towns,  and  villages  created  by  the  act 
throughout  the  state,  and  we  think,  therefore, 
it  Is  not  subject  to  the  criticism  of  want  of 
uniformity  in  Its  application.  A  law  Is  said 
to  be  general  and  uniform,  not  because  it 
operates  upon  every  person  In  the  state  alike, 
but  because  It  operates  alike  upon  every  per- 
son in  tbe  state  who  Is  brought  within  tbe 


conditions  and  circumstances  prescribed  by 
the  law.  People  v.  Board  of  Supervisors,  223 
111.  187,  79  N.  B.  123.  In  People  v.  Hazel- 
wood,  110  111.  319,  329,  6  N.  E.  480.  486,  it  was 
said:  "Laws  are  general  and  uniform  and 
hence  not  obnoxious  to  the  objection  that  they 
are  local  or  special,  when  they  are  g«ieral 
and  uniform  In  their  operation  upon  all  In 
like  situation." 

It  is  also  urged  that  arbitrary  powers  are 
conferred  by  the  statute  upon  the  board  of 
examiners  provided  for  by  said  act  We  can- 
not discover  wherein  such  can  be  said  to  be 
the  fact  Tbe  act  provides  that  tbe  board, 
when  created,  as  soon  as  may  be,  shall  meet 
and  designate  a  time  and  place  for  the  exami- 
nation of  all  applicants  desiring  to  engage  in 
or  work  at  tbe  business  of  plumbing  within 
tbelr  Jurisdiction.  The  examination  It  Is 
provided,  may  be  oral  or  In  whole  or  In  part 
in  writing,  and  is  to  be,  conducted  with  a 
view  to  test  the  practical  knowledge  of 
plumbing,  house  drainage,  and  plumbing  ven- 
tilation of  tbe  applicant  and  if,  upon  such 
examination  the  examining  board  shall  be 
satisfied  of  the  competency  of  tbe  applicant, 
tb^  shall  issue  to  bim  a  certificate-  authoriz- 
ing bim  to  engage  in  or  work  at  tbe  business 
of  plumbing  as  a  master  plumber  or  employ- 
ing plumber  or  a  Journeyman  plumber,  as  the 
case  may  be  While  tbe  act  may  not  be  per- 
fect in  all  its  details,  we  think  it  a  step  In 
the  right  direction,  and  that  it  is  not  uncon- 
stitutional. , 

In  tbe  case  of  Wllkie  v.  City  of  Chicago, 
188  111.  444,  58  N.  E.  1004,  80  Am.  St  Rep. 
182,  the  consideration  of  tbe  effect  of  the  act 
whose  constitutionality  is  now  challenged 
was  before  this  court,  and.  while  its  constita- 
tlonallty  was  not  then  called  In  question,  it 
was  recognized  as  a  valid  enactment  and  was 
held  to  work  a  repeal  of  the  city  and  village 
act  in  so  far  as  that  act  authorized  cities  to 
license  plumbers.  Had  it  then  been  thougbt 
the  act  was  unconstitutional,  a  different  con- 
clusion from  that  reached  by  the  court  must 
have  been  arrived  at  in  that  case. 

From  a  careful  examination  of  this  record 
we  are  of  the  opinion  that  the  act  of  June  10, 
1897,  providing  for  the  licensing  of  plumbers 
and  Inspection  of  plumbing.  Is  a  valid  law, 
and  that  under  the  third  section  thereof  it 
was  the  duty  of  the  mayor  of  said  dty  to  ap- 
point two  members  of  the  board  of  examiners 
of  plumbers  and  of  tbe  aldermen  to  confirm 
their  appointment  unless  grounds  appeared 
against  such  confirmation  other  than  that  the 
act  under  which  th^  were  appointed  was  vat- 
constitutional  and  void. 

The  Judgment  of  the  circuit  court  will 
therefore  be  aflSrmed. 

Judgment  affirmed. 
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<22S  111.  SSO) 

VILIiAGH   OF   PALESTINHl   v.   SILBR. 
(Supreme  Court  of  Illinois.    Feb.  21,  1907.) 

1.  Pleading  —  Deouiration  —  Sutpicienct 
— ^Waiveb  or  Dejfects— Plbadino  Oveb. 

Where  a  declaration  was  not  so  fatally  de- 
fective that  it  would  not  support  a  verdict,  no 
<luestion  as  to  its  safficiency  conld  be  raised  on 
appeal,  where  defendant  pleaded  over  after  a 
demurrer  thereto  had  been  overrnled. 
'  TEld.  Note.— For  cases  in  point,  see  Cent  Dix. 
vol.  39.  Pleadinx.  S§  1403-1406.] 

2.  muniorpal  cobpokations  —  cobpobate 
Powers  —  Fubribhino  Eleotbicitt  —  Lia- 
bii.it;  fob  Negliobncb. 

In  order  to  make  a  villaiite  fumlshint;  ele<y 
tricity  for  public  and  private  use  stand  upon 
the  same  footinj;  as  a  private  corporation'  or 
individual  and  alike  liable  for  its  neKlixent 
acts,  authority  either  express  or  implied  must 
have  been  conferred  upon  the  village  to  furnish 
electricity  for  private  use. 

[KA.  Note.— For  cases  in  point,  see  Cent.  DiK. 
vol.  36.  Municipal  Corporations,  |  1546.] 

3.  Save  —  Stbeets  —  Obstbuctioms  —  lavs 
Etectbic  Wires— Death  Caused  bt— Lia- 
BiuTr  Fob. 

Where  a  vilhiKe  permitted  nnlnsulated  elec- 
tric wires  to  obstruct  a  street,  so  as  to  render  it 
dangerous  to  persons  passing  along  the  same,  as 
a  result  of  which  decedent  was  killed,  the  vil- 
lage violated  the  duties  imposed  by  Kurd's  Rev. 
Rt.  1903.  c.  24.  {  62,  to  prevent  and  remove 
obstructions  or  encroachments  upon  its  streets, 
and  hence  was  liable  for  the  death  of  a  pe- 
destrian cause  by  such  wire  even  though  the 
municipal  electric  plant  was  maintained  in  a 
public  mnnicipal  capacity. 
•4,  Samk— Evidence— SoTPiciENCT. 

In  an  action  agninst  a  village  for  death 
caused  by  live  wire  obstructing  a  public  street, 
evidence  examined,  and  held  sufficient  to  show 
negligence  on  part  of  defendant. 

5.  Same — Action  tob  Injuries— Instbuotion. 

In  an  action  against  a  village  for  death 
caused  by  a  live  wire  obstructing  a  public  street, 
an  instruction  that  a  person  walking  upon  a 
public  street  had  the  right  to  presume  that  any- 
thing placed  there  by  the  village  authorities  was 
harmless,  unless  its  appearance  showed  It  to  be 
otherwise  or  unless  he  bad  notice  of  its  danger- 
ous character,  was  not  erroneous  as  presuppos- 
ing that  a  person  walking  ob  a  public  street 
has  the  right  to  turn  aside  and  Investigate  any 
thine  placed  thereon  by  municipal  authority,  no 
matter  for  what  purpose. 

6.  Same. 

Where,  in  an  action  against  a  village  for 
death  caused  by  a  live  wire  obstructing  a  pub- 
lic street,  defendnnt  requested  an  instruction 
that  the  jury  should  find  for  it  unless  decedent 
in  the  exercise  of  due  care  for  his  own  personal 
safety,  necessarily  and  unavoidably  came  in  con- 
tact with  a  guy  wire  the  action  of  the  court  in 
striking  out  tlie  words  "necessarily  and"  was 
not  error  since  the  instruction,  as  changed,  stat- 
ed the  law  aa  favorably  as  defendant  was  en- 
titled to. 

7.  Same— Modification  of  Instbdctions. 

In  an  action  against  a  village  for  death 
caased  by  a  live  wire  obstructing  a  public 
street,  the  modification  of  an  instruction,  that 
if  decedent  took  hold  of  a  wire  charged  with 
electricity,  and  thereby  received  a  shock  which 
resulted  in  his  death,  he  could  not  recover,  by 
inserting  the  words  "knowing  or  having  reason 
to  believe  the  same  to  be  charged"  was  proper. 

8.  EiBCTRiciTT— Negligence  in  Handling — 
LiiABiLiTT  roB  Injury  Caused  Bt— Notice 
OF  Dangebovs  Character. 

Where  a  village  in  which  electricity  Is  used 
for  lighting  purposes  constructs  its  electric 
lighting  plant  in  a  careless  and  n^ligent  man- 


ner, it  cannot  relieve  itself  of  liability  for  injury 
resulting  from  such  careless  and  negligent  con- 
struction by  casting  the  burden  of  notice  of  the 
dangerous  character  of  electricity  and  electrical 
maciiine'ry  upon  the  person  injured. 

SEM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  18,  Electricity,  t  7.] 
9.  Appeal— Harmless    Ebbob— Modification 
OF  Instructions. 

In  an  action  against  a  village  for  death 
caused  by  live  wire  obstructing  street,  the  modi- 
fication of  an  instruction  stating  whoever  volun- 
tarily interferes  with  Or  undertakes  to  handle 
any  wires  or  electrical  property  of  a  village 
where  electricity  is  used  for  lighting  purposes, 
does  so  at  his  peril,  by  mnking  it  apply  only  to 
persons  handling  or  interfering  with  such  wires 
for  an  unlawful  purpose"  was  harmless. 

Appeal  from  Appellate  Conrt,  Fourth  Dis- 
trict. 

Action  by  X.  F.  Slier,  administrator,  against 
the  village  of  Palestine.  From  a  Judgment 
for  plaintiff,  defendant  appeals.     Affirmed. 

Abe  L.  MacHatton,  Callaban  &  Jones,  and 
Eagleton  &  Baker,  for  appellant  Bradbury 
&  MacHatton  and  Maxwell  &  Jones,  for  ap- 
pellee. 

WILKIN,  J.  The  circuit  court  of  Craw- 
ford county  rendered  a  judgment  In  favor 
of  appellee,  against  appellant,  in  an  action  on 
the  case  for  $2,000  and  costs  for  wrongfully 
causing  the  death  of  his  intestate.  On  appeal 
to  the  Appellate  Court  for  the  Fourth  Dis- 
trict that  judgment  was  affirmed. 

The  plaintiff's  amended  declaration  consist- 
ed of  three  counts,  to  which  the  d^endant 
demurred,  but  the  demurrer  was  overruled, 
and  by  leave  of  court  it  filed  a  plea  of  tbe 
general  issue  and  two  special  pleas.  Plaintiff 
demurred  to  each  of  these,  and  the  demurrer 
was  overruled  as  to  the  first  and  sustained  as 
to  the  second  and  third  pleas.  The  case  was 
then  tried  before  a  jury  on  the  amended  dec- 
laration and  the  plea  of  the  general  issue. 
It  is  not  claimed  that  the  declaration  was  so 
fatally  defective  that  It  would  not  have  sup- 
ported a  verdict,  and  therefore  no  question 
as  to  Its  sufficiency  can  now  be  raised.  By 
pleading  over  after  Its  demurrer  was  over- 
ruled the  village  waived  any  demurrable  de- 
fects therein.  But  it  Is  earnestly  contended 
by  counsel  for  the  defendant  that  the  trial 
court  erred  in  sustaining  plaintiff's  demurrer 
to  its  second  and  third  special  pleas.  The 
several  counts  of  the  declaration  charge  that 
the  defendant  owned  and  operated  a  certain 
electric  light  plant  within  its  corporate  limits 
for  tbe  purpose  of  lighting  the  public  streets, 
and  for  hire  In  supplying  electric  light  to  the 
citizens  of  the  village.  They  then  aver  that 
in  the  operation  of  its  plant  it  used  certain 
poles  and  wires  along  its  streets  and  alleys, 
and  the  first  count  proceeds:  "And  it  then 
and  there  became  and  was  the  duty  of  the 
defendant  to  keep  its  said  wires  proi)erly  In- 
sulated, located,  and  adjusted  so  that  when 
the  same  were  charged  with  electricity  per- 
sons might  pass  along  and  upon  and  use  said 
public  streets  without  danger  or  injury  there- 
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from,  yet  the  defendant,  not  regarding  Its  duty 
In  this  behalf,  knowingly,  carelessly  and  neg- 
ligently permitted  one  of  Its  said  wires  char- 
ged with  electricity,  as  aforesaid,  at  or  near 
the  Intersection  of  Wilson  and  Grand  Prairie 
streets,  in  said  village,  to  become  and  remain 
uninsulated,  and,  so  uninsulated,  to  fall  from 
Its  support  on  one  of  defendant's  poles  to  and 
upon  a  certain  guy  wire  of  the  defendant  ex- 
tending from  said  electric  light  pole  to  a  cer- 
tain post  of  the  defendant,  and  to  within,  to 
wit,  four  feet  from  the  surface  of  the  said 
street,  and  negligently,  carelessly  and  know- 
ingly permitted  the  same  to  so  remain  for  a 
long  space  of  time,  to  wit,  five  days,  and  by  rea- 
son whereof  said  guy  wire  became  and  was 
then  and  there  charged  with  electricity,  and 
while  the  decedent  was  then  and  there  passing 
along  the  sidewalk  and  street  there,  with  all 
due  care,  caution,  and  diligence  for  bis  per- 
sonal safety,  his  hand  and  body  came  in 
contact  with  said  guy  wire  charged  with 
electricity,  as  aforesaid,  and  a  current  of  said 
electricity  passed  from  said  guy  wire  to,  upon 
and  through  the  body  of  the  said  decedent, 
and  thereby  he,  the  said  decedent,  was  then 
and  there  Instantly  killed."  The  second  and 
third  counts  are  not  materially  different  In 
their  averments  of  negligence  from  the  first. 

The  first  q)eclal  plea  avers  that  at  the 
time  of  said  alleged  Injury  the  defendant  was, 
and  now  Is,  a  municipal  corporation,  etc., 
authorized,  under  the  police  power  of  the 
state,  to  provide  for  lighting  Its  public  streets, 
and,  pursuant  to  such  authority.  It  was  oper- 
ating a  certain  electric  light  plant,  with  poles 
and  wires  on  the  public  streets,  and  had  then 
and  there  certain  wires  attached  to  a  dynamo, 
which  wires  extended  along  certain  poles 
then  and  there  erected  for  the  support  of 
said  wires,  which  said  poles  were  then  and 
there  held  In  position  by  certain  guy  wires 
fastened  to  certain  posts  then  and  there  set 
in  the  ground  of  the  public  streets  of  the 
defendant,  and  said  electric  wires  were  con- 
nected to  certain  lamps  located  along  the 
streets,  and  said  lamps  were  then  and  there 
lighted  by  the  transmission  along,  through 
and  upon  said  wires  so  connected  with  the 
said  dynamo,  of  a  current  of  electricity  from 
said  dynamo,  "and  the  Injury  as  complained 
of  In  said  several  counts  of  the  declaration 
was  occasioned  while  the  defendant  was  then 
and  there  lighting  the  lamps  along  said 
several  streets  of  the  defendant  pursuant  to 
the  authority  hereinbefore  set  forth."  The 
second  special  plea  avers  that  the  defendant 
was  a  mimicipal  corporation,  etc.,  and  as 
such  "had  no  power  or  authority,  under  the 
laws  of  said  state,  either  by  direct  enactment 
or  as  a  necessary  incident  to  such  authority, 
to  furnish  electric  lights,  or  electricity  to  make 
light  for  hire,  to  any  citizen  or  resident  of  this 
defendant,  and  the  injuries  alleged  in  the 
several  counts  of  the  declaration  to  have  been 
caused  by  carelessness  or  negligence  on  the 
part  of  this  defendant  while  so  furnishing 


such  light  was  not  within  the  authority  of 
this  defendant" 

It  is  insisted  in  the  argument,  in  support  of 
the  sufficiency  of  these  pleas,  that  inasmuch 
as  the  defendant  was  a  municipal  corporation 
exercising  Its  police  power  for  the  lighting  of 
the  public  streets  of  the  village,  it  could  not 
be  held  liable  for  an  injury  resulting  from 
its  negligence  In  the  exercising  of  such  pow- 
er ;  that  the  case  Is  within  the  rule  announced 
by  this  and  other  courts  as  to  the  exercise 
of  police  power  in  creating  a  fire  department 
and  other  departments  for  the  benefit  of  all 
the  public.  And,  as  to  the  second  special  plea 
It  Is  insisted,  that,  Inasmuch  as  the  statute 
simply  authorizes  cities  and  villages  in  this 
state  to  provide  for  lighting  their  streets  and 
other  public  places,  the  attempt  of  the  vil- 
lage to  furnish  light  to  private  citizens  was 
beyond  its  pow«,  and,  therefore,  under  the 
two  pleas,  the  doctrine  of  respondeat  superior 
has  no  application.  In  Dillon  on  Municipal 
Corporations  (volume  1,  S  27),  the  rule  In  such 
cases  is  laid  down  as  follows:  "A  municipal 
corporation  which  supplies  its  Inhabitants 
with  gas  or  water  does  so  In  Its  capacity 
of  a  private  corporation,  and  not  in  the  exer- 
cise of  Its  powers  of  local  sovereignty.  If 
this  power  is  granted  to  a  borough  or  city 
it  Is  a  special  private  franchise,  made  as  well 
for  the  private  emolument  and  advantage  of 
the  city  as  for  the  public  good.  In  separating 
the  two  iMwers,  public  and  private,  regard, 
must  be  had  to  the  object  of  the  Legislature 
in  conferring  them.  If  granted  for  public 
purposes  exclusively,  they  belong  to  the  cor^ 
porate  body  In  its  public,  political  or  munici- 
pal character ;  but  If  the  grant  was  for  pur- 
poses of  private  advantages  and  emoluments, 
though  the  public  may  derive  a  common  Itene- 
flt  therefrom,  the  corporation,  quoad  hoc,  is  to 
be  regarded  as  a  private  company.  It  stand? 
upon  the  same  footing  as  would  any  individu- 
al or  body  of  persons  upon  whom  the  like 
special  franchises  had  been  conferred."  We 
have  accordingly  held  that  where  a  munici- 
pality acts  in  the  dual  capacity  of  furnishing 
water,  gas  or  other  commodity,  both  for  pub- 
lic and  private  use,  under  authority  of  law, 
it  stands  upon  the  same  footing  as  would  a 
private  corporation  or  individual  and  is  alike 
liable  for  Its  negligent  or  wrongful  acts. 
Wagner  v.  City  of  Rode  Island,  146  111.  154 ; 
City  of  Chicago  v.  Schwab  &  Co.,  202  111.  550, 
67  N.  E.  386.  Other  courts  have  held  the  same 
rule.  Counsel  for  appellee  seem  to  rely  upon 
this  doctrine,  but  if  the  rule  that  a  corpora- 
tion acting  in  Its  public  capacity  is  not  liable 
in  such  case  is  applicable  to  this  case,  tbe 
exception  growing  out  of  the  fact  that  It 
also  furnishes  the  commodity  to  private  con- 
sumers could  not  be  applied,  for  the  reasoa 
that  there  is  no  authority  conferred  upon  a 
city  or  Tillage  to  act  in  the  latter  capadt^. 
In  other  words,  in  order  to  bring  the  case 
within  what  may  be  termed  an  exception  to 
the  general  rule,  it  must  appear  that  author- 
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tty  was  conferred  upon  the  village  to  farniSh 
electric  lights  to  private  citizens,  and  we  find 
no  such  authority,  either  express  or  Implied. 
It  has  been  held,  though  never  directly  by 
this  conrt,  that  "cities  and  villages  have  no 
power,  under. the  statute,  to  furnish  electric 
lights  to  the  inhabitants  nor  to  fix  rates  and 
collect  for  such  services."  Village  of  Ladd 
T.  Jones,  61  111.  App.  584. 

We  are,  however,  of  the  oplniod  that  coun- 
sel for  the  defendant,  by  their  first  and  sec. 
ond  special  pleas,  misapprehended  the  grave- 
men  of  plaintiff's  cause  of  action  as  set  up  in 
the  several  counts  of  the  declaration.  The 
wrong  done  to  the  plaintiff,  as  there  alleged, 
was  not  merely  In  the  negligent  operation  of 
the  electric  light  plant  but  the  charge  is,  and 
the  evidence  proved,  tliat  the  deceased  came 
fo  bis  death  by  reason  of  the  defendant's 
omission  of  duty  In  keeping  Its  public  streets 
and  sidewalks  free  from  obstructions  and 
the  deadly  wires  of  its  light  plant  Clearly, 
the  charge  is  not  merely  that  the  defendant 
negligodtly  maintained  and  operated  its  elec. 
trie  light  plant  but  is  that  It  suffered  and 
permitted  uninsulated  wires  to  obstruct  the 
public  street  so  as  to  render  it  dangerous  to 
persons  passing  along  the  same.  The  section 
of  the  statute  conferring  powers  upon  cities, 
villages,  and  towns  (section  62,  c.  24,  Hurd'8 
Rev.  St  1905),  imposes  the  duty  upon  the 
municipal  authorities  to  regulate  the  use  of 
streets  and  "prevent  and  remove  encroach- 
ments or  obstructions  upon  the  same."  The 
declaration  expressly  charged  the  defendant 
with  a  violation  of  the  duty  of  keeping  its 
streets  free  from  obstructions  and  dangerous 
obstacles,  and  it  was  no  answer  to  those  alle- 
gation^ to  say  by  the  pleas  that  the  defendant 
maintained  the  electric  light  plant  in  Its  pub- 
lic, municipal  capacity.  Whoever  owned  the 
plant  whether  a  municipal  corporation,  a  pri- 
vate corporation  or  an  individual,  the  village 
was  bound  to  see  that  its  public  streets  were 
not  improperly  used,  encroached  upon  or  ren- 
dered dangerous  to  people  rightfully  using 
the  same.  If  the  charge  in  the  declaration 
had  been  that  the  deceased  came  to  his  death 
by  coming  in  contact  with  electric  wires  im- 
properly insulated  or  placed  at  other  places 
than  upon  the  public  streets  and  highways  of 
the  village  there  would  have  been  force  in 
the  position  of  counsel  for  defendant  but  the 
pleas  were  no  answer  to  the  allegations  of 
the  several  counts  of  the  amended  declara- 
tion, and  the  demurrer  was  therefore  proper- 
ly sustained  to  each  of  them. 

Timely  and  proper  motions  were  made  to 
withdraw  the  case  from  the  Jury,  upon  the 
ground  that  the  evidence  did  not  fairly  tend 
to  support  plaintiff's  cause  of  action,  which 
motions  were  overruled,  and  the  defendant 
excepted.  The  facts  proved  upon  the  trial 
were  not  seriously  controverted,  though 
counsel  reach  different  conclusions  as  to  the 
tfect  of  the  evidence.  It  was  shown  an 
tiectric  light  was  established  at  the  Intersec- 
tion of  cross-streets  In  the  village,  one  called 


Grand  Prairie  street  running  north  and  south, 
and  another  Wilson  street  running  east  and 
west  The  light  was  suspended  in  the  center 
of  the  intersection  from  two  poles,  each  about 
25  feet  high  and  located  on  the  southeast 
and  northwest  comers  of  the  tntersection. 
An  insulated  wire,  carrying  a  voltage  from 
the  electric  light  plant  was  attached  to  pins, 
furnished  with  glass  insulators,  fastened  on 
cross-arms  near  the  tops  of  these  poles.  From 
a  point  about  a  foot  below  the  cross-arms 
at  the  southeast  corner  an  insulated  guy 
wire  extended  diagonally  across  the  sidewalk, 
in  a  southeasterly  direction,  to  another  pole 
set  about  40  Inches  south  of  the  walk  and 
about  one  foot  west,  to  the  east  line  of  the 
street  the  wire  being  attached  to  the  guy 
pole  about  five  feet  from  the  ground.  Prior 
to  the  accident  the  pin  holding  one  of  the 
electric  light  wires  to  the  arm  of  the  pole 
broke  off,  and  let  the  wire,  with  the  glass 
insulator  drop  down  and  rest  upon  the  guy 
wire.  The  Insulation  on  the  wire  had  be- 
come worn  and  was  defective,  permitting 
the  electric  current  to  communicate  to  the 
guy  wire  extending  to  the  pole  to  which  it 
was  attached,  on  the  south  side  of  the  walk. 
The  deceased,  a  boy  18  yeans  of  age,  was  em- 
ployed in  the  store  of  one  Deitz,  and  on  the 
night  of  his  death,  about  11:30  o'clock,  left 
the  store  with  his  employer,  starting  home. 
When  the  street  running  east  and  west 
from  the  intersection  alx>ve  mentioned  was 
reached  they  turned  west  on  the  south  side  of 
the  street  deceased  being  on  the  right-hand 
side  of  the  walk.  As  they  approached  the 
Intersection  Deitz  stopped,  passed  behind  the 
deceased  and  started  in  a  northwesterly  direc- 
tion across  the  street  When  about  half  way 
across  he  saw  a  flash  of  light  and  heard  a 
noise  behind  hip.  He  immediately  called 
to  the  boy,  but  receiving  no  answer  started 
back,  when  he  discovered  sparks  emitting 
from  the  wire,  and  saw  the  hand  of  the  de- 
ceased slip  from  the  guy  wire,  and  he  im- 
mediately fell  to  the  ground  dead. 

The  evidence  was  somewhat  conflicting  as 
to  how  long  the  wire,  with  the  insulator,  had 
been  dislodged  from  the  pole.  Some  of  the 
witnesses  fixed  the  time  at  several  days  and 
others  at  a  shorter  period,  but  th^e  can  be  no 
question  but  that  it  had  been  in  that  condi- 
tion for  a  sufficient  length  of  time  to  make 
It  a  question  of  fact  for  the  Jury  whether 
or  not  the  defendant  was  chargeable  with 
constructive  notice  of  the  condition.  More- 
over, the  evidence  fairly  tended  to  show 
that  actual  knowledge  of  the  condition  was 
reported  to  the  superintendent  of  the  light 
plant  before  the  accident  The  facts  proved 
upon  the  trial  fairly  tended  to  establish  every 
material  allegation  of  the  declaration,  and 
the  court  properly  refused  to  instruct  the 
Jury  to  find  the  defendant  not  guilty.  In 
determining  the  question  of  the  care  required 
at  the  hands  of  the  defendant  the  fact  must 
not  be  ignored  that  the  use  of  electricity  for 
the  production  of  light  and  power  is  attended 
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with  great  danger,  and  tbe  care  required  of 
those  using  It  must  be  commensurate  with 
the  danger.  The  evidence  produced  before 
the  Jury  furnished  no  basis  for  the  contention 
that  the  deceased  was  guilty  of  contributory 
negligence. 

Tbe  sixth  and  eighth  Instructions  given 
on  behalf  of  the  plaintiff  are  objected  to  as 
misleading  and  erroneous.  Tbe  sixth  simply 
told  the  jury  that  a  person  walking  upon  the 
public  street  of  a  Tillage  has  a  right  to  pre- 
sume that  anything  placed  thereon  by  the 
Tillage  authorities  Is  harmless,  "unless  its 
appearance  shows  It  to  be  otherwise  or  im- 
less  he  has  notice  of  Its  dangerous  character." 
The  criticism  Is  that  It  presupposes  that  a 
person  walking  on  the  public  street  has  tbe 
right  .to  turn  aside  and  handle  and  Investi- 
gate any  and  eTerytbIng  placed  along  and  on 
the  street  by  the  municipal  authority,  no 
matter  for  what  purpose.  We  do  not  think 
the  Instruction  Is  susceptible  of  such  mean- 
ing, but  that  tbe  express  qualification  that 
unless  the  object  appears  dangerous,  or  the 
person  has  notice  of  Its  dangerous  character, 
rendered  It  a  fair  statement  of  the  law  as  to 
tbe  rights  of  persons  using  tbe  public  streets 
and  walks  of  a  village  or  city.  The  eighth 
instmction  is  to  the  effect  that  If  tbe  Jury 
belloTe,  from  a  preponderance  of  the  evi- 
dence, that  the  post  to  which  the  guy  wire 
was  attached  was  in  the  public  street  and 
within  the  easy  reach  of  the  decedent  while 
upon  the  street,  and  that  the  deceased  had 
no  notice  of  Its  dangerous  condition,  the 
Jury  might  consider  such  facts,  together  with 
all  the  other  facts  and  circumstances  in 
proof.  In  determining  whether  or  not  de- 
ceased was  guilty  of  contributory  negligence. 
The  objections  to  It  are  so  general  that  we 
are  unable  to  understand  Just  what  the  error 
complained  of  Is,  but,  when  taken  in  connec- 
tion with  all  the  other  instructions  In  the 
case,  it  cannot  be  said  to  be  misleading.  It 
will  be  observed  that  it  does  not  direct  a 
verdict  upon  the  finding  of  certain  facts,  but 
simply  authorizes  tbe  jury  to  consider  those 
facts,  with  others,  in  passing  upon  the  ques- 
tion of  contributory  negligence.  It  Is  again 
insisted  that  the  court  erred  in  modifying 
several  of  the  Instructions  on  behalf  of  the 
defendant.  In  all  16  instructions  were  given 
at  the  Instance  of  the  defendant  and  two  re- 
fused. If  we  are  right  In  what  we  have  said 
as  to  the  liability  of  the  village  on  the  allega- 
tions of  the  declaration  the  two  Instructions 
were  properly  refused,,  and  this  counsel  for 
appellant  do  not  question. 

The  third  instruction,  as  offered,  was  to 
the  effect  that  unless  It  appeared  that  the 
deceased,  while  In  the  exercise  of  due  care 
and  caution  for  bis  own  personal  safety, 
necessarily  and  unavoidably  came  In  contact 
with  a  guy  wlre^  the  Jury  should  find  the 


defendant  not  guilty.  The  court  stmck  out 
the  underscored  words,  and  this  modlficatioa 
It  Is  claimed  was  error.  We  do  not  think 
80.  Tbe  Instruction  as  given  stated  the  law 
as  favorably  to  the  defendant  as  it  was  en- 
titled to. 

The  sixth  instmction  was  to  the  effect 
that  If  deceased  took  bold  of  a  wire  charged 
with  electricity,  and  thereby  received  the 
shock  which  resulted  In  his  death,  the  plain- 
tiff could  not  recover,  and  the  court  modified 
It  by  Inserting  the  words,  "knowing  or  hav- 
ing reason  to  believe  the  same  to  be  charged," 
and  "knowing  or  having  reason  to  believe 
the  said  wire  to  be  charged."  The  modifica- 
tion was  proper. 

The  seventh  Instmction  was  also  modi- 
fled.  As  offered  by  tlie  defendant  it  read:  "In 
cities  and  villages  where  electricity  is  used 
for  lighting  or  other  purposes,  all  persons 
must  take  notice  of  the  dangerous  nature  of 
the  electricity  and  electrical  machinery  and 
g0T«ii  themselves  accordingly.  (But  It  is 
tlie  duty  of  the  city  or  village  to  construct 
and  maintain  such  plant  In  a  safe  condition.) 
Whoever  voluntarily  and  unnecessarily  In- 
terferes with  or  undertakes  to  handle  any  of 
the  wires,  apparatus,  machinery  or  attach- 
ments of  such  electrical  property  of  any 
such  Tillage  or  city  (for  an  unlawful  pur- 
pose) does  so  at  his  own  peril,  and.  If  he 
receives  any  injury  thereby,  he  cannot  re- 
cover damages  from  the  city  or  village  for 
the  injury  so  received."  The  court  modified 
the  Instruction  by  adding  the  words  in  pa- 
renthesis, as  above  shown.  The  first  modifi- 
cation was  certainly  proper  under  the  facts 
of  the  cftse.  The  village  had  no  right  to 
carelessly  and  negligently  construct  an  elec- 
tric light  plant  and  then  escape  liability  by 
casting  the  burden  of  notice  of  the  danger- 
ous character  of  electricity,  machinery,  etc., 
upon  the  injured  person.  It  was,  as  the 
court  stated  in  the  modification,  its  duty  to 
construct  and  maintain  Its  plant  in  a  safe 
condition.  The  last  qualification  was  per- 
haps unnecessary,  but  we  do  not  see  that  It 
could  have  had  any  prejudicial  effect  upon 
the  rights  of  the  defendant. 

Other  Instructions  asked  by  the  defend- 
ant were  slightly  modified,  and.  It  Is  claimed, 
erroneously;  but  no  substantial  error  Is 
pointed  out  In  that  regard,  and  our  examina- 
tion of  the  modifications  has  led  us  to  the 
conclusion  that  they  did  not  materially 
«hange  the  meaning  and  effect  of  the  In- 
structions. 

We  are  satisfied,  after  a  careful  considera- 
tion of  each  of  the  questions  Involved  In 
this  record,  that  the  Judgment  of  the  trial 
court  was  right,  and  properly  affirmed  by 
the  Appellate  Court  Its  Judgment  will  ac- 
cordingly be  aflBrmed. 

Judgment  affirmed. 
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CITY  OP  CHICAGO  ▼.  8ALDMAN. 
(Supreme  Court  of  Illinois.    Feb.  21.  1907.) 

1.  AppeaiA-IIiohi  of   Rivisw— Exobptiohb 
— Nbcessitt. 

Tlie  overmlinr  of  an  objection  to  erldence 
cannot  be  reviewed,  wbere  no  exception  wa« 
taken  in  the  trial  coart. 

TEd.  Note.— For  cases  in  notnt.  see  Cent  Diic. 
vol.  2.  Appeal  and  Error.  K  1503-1515.] 

2.  Saite— Objbctiors  Not  Maox  at  Tbial. 

Where  defendant  objected  to  a  hypothetical 
oupstion  on  the  ground  that  the  facts  stated 
had  not  been  proved,  defendant  conid  not  object 
for  the  first  time  on  appeal  that  the  questions 
and  answers  permitted  the  witnesses  to  usurp 
the  province  of  the  jnry  and  determine  the  Ques- 
tion in  issue. 

fBd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  {S  142C,  1430.1 

3.  Same. 

Where,  In  an  action  for  injuries  resulting 
In  hernia,  a  physician  testified  that  he  re- 
memberpd  one  case  of  femoral  hernia  where  tiie 
patient  fell,  but  that  he  knew  nothing  concern- 
ins  the  external  violence  in  the  case  except  by 
hearsay,  and  was  therenpon  not  permitted  to 
testify  as  to  its  appearance,  defendant  conid  not 
object  for  the  firKt  time  on  appeal  that  the  evi- 
dence was  competent  to  show  whether  there  was 
laceration  of  the  tissues  or  discoloration  in  that 
case  which  did  not  occur  in  the  case  at  bar. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2.  Appeal  and  Error,  ;§  1281.  1282.] 

4.  New    Tbiai^-Vebdict— Tmfbachmkmt— Ajt- 
fidavit  and  Statimekts  or  Jubobs. 

On  notion  for  new  trial  in  an  action  for 
injuries  includintc  femoral  hernia,  affidavits  and 
statpments  of  jurors  that  while  the  jury  was 
deliberatine  on  their  verdict  one  of  them  stated 
that  be  had  talked  during  the  trial  with  a 
physician,  who  had  told  him  that  plaintiff's 
hernias  could  not  have  resulted  from  child- 
bearing  but  were  the  result  of  a  fall  on  the 
sidewalk,  as  she  contended,  were  inadmissible  to 
prove  the  Juror's  misconduct,  and  Impeach  the 
verdict 

Appeal  Crom  Appellate  Oonrt  Firet  Dis- 
trict. 

Action  by  Mary  Saldman  against  the  city 
of  Chicago.  From  a  decree  of  the  Appellate 
Court  aOirming  a  Judgment  In  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

Frank  D.  Ayers,  City  Atty.  (Edward  0. 
Fitch,  of  counsel),  for  appellant  Brandt  & 
Hoffman,  for  appellee. 

CARTWBIGHT,  J.  The  Appellate  Court 
for  the  First  District  affirmed  the  Judgment 
of  the  superior  court  of  Cook  county  for 
$4,500  in  favor  of  appellee,  rendered  In  this 
action  brought  by  her  to  recover  damages 
from  appellant  for  Injuries  resulting  from  a 
fall  on  one  of  Its  sidewalks.  From  the  Judg- 
ment of  the  Appellate  Ourt,  an  appeal  was 
taken  to  this  court 

The  sidewalk  upon  •which  plalntllT  fell  was 
about  four  feet  from  the  ground,  without 
guards  or  ratlings,  with  boards  missing  here 
and  there  and  many  other  boards  loose,  and 
It  bad  been  In  that  condition  for  some  time. 
Plaintiff  and  ber  sister  were  passing  over 
the  walk  at  about  9  o'clock  in  the  evening 
of  April  7,  19(X>,  when  plaintlfT  stepped  on  a 
loose  board  and  fell  to  the  ground,  and  her 


rigbt  arm  and  side  from  the  knee  to  the 
shoulder  were  bruised.  As  to  these  facts 
there  was  no  conflict  In  the  evidence,  so  that 
tbe  cause  of  action  was  established,  and  the 
only  dispute  was  concerning  tbe  nature  and 
extent  of  plaintiff's  injuries.  A  few  dajrs  aft- 
er tbe  fall  two  femoral  hernias  were  discov- 
ered, one  in  each  groin;  one  of  them  being 
about  the  sise  of  a  coffee  bean,  and  the  other 
the  size  of  a  hen's  egg.  The  larger  one  was 
cured  by  an  operation,  but  the  smaller  one 
still  remained  at  the  time  of  the  trial.  The 
evidence  for  tbe  plaintiff  tended  to  prove 
that  tbese  bemias  were  caused  by  tbe  fall, 
and  that  the  nse  of  ber  right  arm  had  been 
permanently  impaired,  so  that  she  could  not 
put  it  behind  her  bade  or  raise  it  bigb 
enough  to  comb  her  hair.  The  evidence  for 
the  defendant  tended  to  prove  that  tbe  right 
arm  was  not  permanently  injured,  but  tbat 
plaintiff  had  perfect  use  of  It;  that  tbe 
hernias  did  not  result  from  tbe  fall,  but  had 
gradually  developed  from  pre-existing  caus- 
es; and  that  In  a  case  where  there  was  no 
discoloration  or  external  injury,  as  was  the 
fact  here,  a  bemla  could  not  have  been  caus- 
ed by  external  violence.  These  questions 
were  sharply  controverted  at  tbe  trial,  but 
they  have  been  settled  In  favor  of  tbe  appel- 
lee by  tbe  Judgment  of  tbe  Appellate  Court 
Complaint  is  made  that  tbe  superior  court 
admitted  incompetent  evjdrace  offered  by 
plaintiff.  Before  there  was  any  evidence 
that  plaintiff  had  fallen  upon  the  sidewalk, 
a  hypotbetical  question  was  asked  of  a  doc- 
tor testifying  in  her  behalf,  assuming  tbat 
she  bad  fallen  to  tbe  ground  from  a  side- 
walk four  feet  high  ten  days  before  be  bad 
seen  ber.  The  question  was  objected  to  on 
the  ground  that  the  byxiothesls  of  fact  was 
not  based  on  aily  evidence.  The  court  over- 
ruled the  objection,  but  no  exception  was 
taken,  and  tbe  ruling  is  not  subject  to  re- 
view. Another  doctor,  testifying  for  plain- 
tiff, was  asked  for  his  opinion  upon  the  hy- 
pothesis that  tbe  plaintiff  bad  no  hernia,  and 
feU  from  the  sidewalk  down  three  or  four 
feet  to  the  ground,  sustaining  considerable 
Jar,  and  that  in  two  or  three  days  after  a 
hernia  developed  on  each  side.  Defendant 
objected  to  the  question  on  the  same  ground, 
that  there  was  no  evidMice  of  the  fact,  and, 
the  objection  being  overruled,  an  exception 
was  tak»i.  There  was  subsequent  proof  of 
the  facts  stated  in  the  questions,  and  no 
objection  is  now  made  on  the  ground  that 
the  facts  had  not  been  proved  when  the  ques- 
tions were  asked;  but  counsel  say  tbat  tbe 
questions  and  answers  permitted  the  doctors 
to  usurp  the  province  of  the  Jury  and  decide 
the  contested  question  whether  the  hernias 
were  caused  by  the  fall.  This  objection  was 
not  pointed  out  to  the  trial  court,  and  con- 
sequently there  was  no  ruling  on  It  Tbe 
objection  was  not  even  general  in  character, 
but  was  based  upon  the  specific  ground  that 
the  facts  had  not  l>een  proved,  and,  being  so 
limited,  tbe  objection  now  made  cannot  be 
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considered.  Delterman  ▼.  Ruppel,  200  III. 
199,  65  N.  E.  707. 

It  Is  next  contended  that  the  court  exclud- 
ed competent  evidence  offered  by  the  defend- 
ant. A  doctor  examined  by  the  defendant, 
who  testified  that  he  had  had  a  very  large 
experience  In  femoral  hernias,  said  that  he 
did  not  remember  a  single  case  of  such  a 
hernia  being  produced  by  external  violence, 
but  upon  reflection  remembered  one  case  at 
the  county  hospital  -where  the  woman  fell. 
He  did  not  see  the  fall,  and  knew  nothing 
about  the  fact,  bat  was  asked  to  state  what 
kind  of  external  violence  produced  that  her- 
nia and  what  the  appearance  of  it  was,  and 
an  objection  to  the  question  was  sustained. 
The  doctor  knew  nothing  about  the  external 
violence  in  that  case,  or  how  the  hernia  was 
caused,  except  by  hearsay,  and  the  only 
claim  now  is  that  it  would  have  been  prop- 
er to  have  him  testify  as  to  Its  appearance, 
to  show  that  there  was  laceration  of  the  tis- 
sues or  discoloration.  If  counsel  bad  offered 
to  make  that  proof,  or  the  question  as  to 
the  appearance  of  the  hernia  had  been  asked 
separately,  the  court  would  probably  have 
overruled  any  objection ;  but  as  the  question 
was  asked  it  was  not  error  to  sustain  the 
objection. 

On  the  motion  for  a  new  trial  the  defend- 
ant presented  the  affidavits  of  five  Jurors, 
stating  that  while  they  were  deliberating 
upon  their  verdict,  Peter  S.  Lynch,  another 
Juror,'  said  that  he  had  talked  during  the 
trial  with  a  doctor  who  was  one  of  the  finest 
medical  professors  in  the  city,  and  the  doc- 
tor told  him  that  plaintiff's  hernias  could 
not  have  resulted  from  child-bearing,  but 
were  the  result  of  a  fall  upon  the  sidewalk. 
The  court  refused  to  consider  the  affidavits, 
and  in  so  doing  did  not  err.  Affidavits  of 
Jurors  as  to  things  which  took  place  In  their 
retirement,  while  considering  of  their  ver- 
dict will  not  be  received  to  impeach  such 
verdict  as  returned  into  court.  To  hear  and 
consider  such  affidavits  would  open  the  door 
for  fraud  and  for  tampering  with  weak  or 
pliant  Jurors,  and  would  render  all  verdicts 
insecure,  The  rule  forbidding  the  Impeach- 
ment of  verdicts  by  affidavits  of  jurors  as  to 
what  transpired  In  the  Jury  room  is  founded 
upon  public  policy,  and  any  misconduct  of 
the  Jury  when  deliberating  on  the  verdict 
must  be  established  by  other  evidence.  Sani- 
tary District  V.  Cullerton,  147  111.  385,  35 
N.  B.  723;  Smith  v.  Smith,  169  111.  623,  48 
N.  E.  306:  Beldmater  v.  Rehor,  188  111.  458, 
69  N.  E.  9 ;  Phillips  v.  Town  of  Scales  Mound, 
195  111.  353,  63  N.  B.  180.  The  wisdom  of 
the  rule  Is  Illustrated  in  this  case,  in  which 
some  of  the  Jurors  stated  In  their  affidavits 
that  since  the  trial  they  have  concluded  that 
injustice  was  done  to  the  defendant  in  the 
amount  of  the  verdict,  and  they  were  anxious 
to  overthrow  their  own  solemn  act  as  Jurors. 
For  tta6  same  reason  that  the  affidavit  of  a 
Jnror  Is  not  admissible,  any  statement  by 
him  showing  his  own  mificonduct  must  also 


be  occluded.  A  Juror  will  not  be  permitted  to 
make  evidence  by  statements  not  under  oath 
which  he  would  not  be  permitted  to  make  un- 
der oath.  Allison  v.  People,  45  111.  37;  Nle- 
colls  V.  Foster,  89  111.  386.  The  rule  is  con- 
ceded by  eonnsel  so  far  as  it  relates  to  what 
occurred  In  the  retirement  of  the  Jury,  but  It 
is  Insisted  that  it  does  not  extend  to  miscon- 
duct of  the  Juror  outside  of  the  jury  room 
or  wrongful  conduct  of  outside  parties.  It 
may  be  that  an  affidavit  of  a  Juror  would 
be  admissible  to  prove  misconduct  of  a  bailiff 
In  charge  of  a  jury,  as  it  is  manifest  that 
such  conduct  could  no,t  be  otherwise  proved. 
Heston  T.  Neathammer,  180  111.  150,  54  N.  E. 
310.  The  same  thing  may  be  trae  of  im- 
proper influence  exerted  by  other  parties,  bni 
in  this  case  all  that  the  affidavits  include 
Is  the  statements  of  Lynch  in  the  Jury  room. 
There  is  no  evidence  whatever  that  Lynch 
did  In  fact  consult  with  any  doctor,  or  re- 
ceive any  opinion  from  such  doctor.  There 
was  no  aiddavit  of  Lynch,  or  the  doctor,  or 
any  one  else,  that  any  such  thing  as  Lynch 
stated  occurred. 

Appellee  asks  for  an  award  of  damages 
upon  the  affirmance  of  the  Judgment;  but 
we  do  not  regard  this  as  a  case  where  sncb 
damages  ought  to  be  allowed,  and  the  re- 
quest is  denied. 

The  Judgment  of  the  Appellate  Court  is 
affirmed. 

Judgment  affirmed. 

(225  Ul.  m 

PURTTiB  V.  BELL. 
(Supreme  Court  of  Illinois.    Feb.  21.  1907.) 

1.  Fbauds,     Statute     of  —  Boondabiks  — 
Establishment — Parol  Aobeekent. 

Where  a  boundary  line  between  adjoining 
landowners  is  in  dispute  or  unascertained,  the; 
may  establish  it  by  parol  agreement  and  pos- 
session in  pursuance  thereof,  and  the  line  so 
agreed  upon  will  be  binding  on  the  parties  and 
their  privies. 

TEd.  Note.— For  cases  in  point,  see  Cent  DiK. 
vol.  23.  Frauds.  Statute  of,  t  112;  yo\.  8, 
Boundaries,  §§  215-217.] 

2.  BOaNDABIBS— ASCEBTAINMENT. 

Where  adjoining  landowners  endeavor 
merely  to  ascertain  the  exact  or  true  boundar; 
line,  and  in  ao  doing  an  erroneous  line  is  agreed 
upon  by  accident  or  mistake,  the  agreement  is 
not  binding,  and  the  line  will  not  be  established 
because  of  the  agreement. 

[Bd.  Note.— For  cases  in  point,  fee  Cent.  Dig. 
vol.  8,  Boundaries.  §§  215,  216;  vol.  23,  Frauds, 
Statute  of,  i  112.J 

3.  ADVEBSK  POSSGSSIOH— HOSTII.B  OB  Advebse 

Possession. 

To  acquire  title  under  the  20-year  statute 
of  limitations,  it  is  essential  that  the  occupancy 
shall  be  hostile  or  adverse. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  S{  279-281.] 

4.  Affial— Review— Habiclkss  Ebbob— Sake 
iNSTBucrioNs  roB  Both  Pabtixb. 

Alleged  error  in  an  instruction  given  in 
behalf  of  a  party  to  an  action  cannot  be  urged 
by  the  other  party,  where  snbatantially  the 
same  instruction  was  given  in  his  own  behalf. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig, 
vol  8,  Appeal  and  Error,  {  3602.] 
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5.  AOYKKSS  Possession— HosTius  Characteb. 

The  possession  "hostile  in  its  besinninK." 
whidi  constitutes  one  of  the  elements  of  ad- 
verse possession,  is  possession  hostile  as  a  matter 
o{  law. 
0.  Same. 

To  acquire  title  under  the  20-year  statute 
of  limitations,  it  is  essential  that  the  occupancy 
shall  be  hostile  in  its  beginning. 

TEd.  Note.— For  cases  in  point,  see  Cent.  DiK. 
vol.  1,  Advere  Possession,  (  279.] 

Error  to  Circuit  Court,  Monroe  County; 
B.  R.  Burroughs,  Judge. 

Ejectment  by  Michael  Bell  against  James 
Purtle.  From  a  Judgment  for  plaintiff,  de- 
fendant brings  error.    AiBrmed. 

This  la  an  action  of  ejectment  in  the  cir- 
cuit court  of  Monroe  county,  brought  by  de- 
fendant In  error  against  plaintiff  in  error  to 
recover  possession  of  a  strip  of  land  13M) 
feet  wide  across  a  40-acre  tract  The  par- 
ties owned  two  40-acre  pieces  of  land  lying 
adjacent  to  each  other  east  and  west;  the 
east  40  belonging  to  the  defendant  In  error 
and  the  west  40  to  the  plaintiff  in  error.  The 
latter  acquired  title  to  bis  land  on  March 
7,  1881,  by  deed  of  conveyance  from  one 
Jacob  Rehgennes.  At  that  time  the  east  40 
was  owned  by  one  Michael  Goedelmann,  who 
continued  In  such  ownership  until  March  U. 
1883,  when  he  conveyed  It  to  George  Goedel- 
mann, who  conveyed  It  to  defendant  In  error, 
Michael  Bell,  on  February  12,  1901.  In  the 
fall  of  1881  the  coimty  surveyor  was  em- 
ployed by  Michael  Goedelmann  and  the  plain- 
tiff in  error  to  survey  their  lands  and  es- 
tablish a  boundary  line  between  their  two 
40-acre  tracts.  After  the  line  had  been  sur- 
veyed, plaintiff  In  error,  in  1882  or  188«, 
planted  a  hedge  along  the  line  thus  surveyed, 
which  has  been  there  ever  since.  In  Septem- 
ber, 1904,  defendant  in  error,  Bell,  again  em- 
ployed the  same  county  surveyor  to  survey 
the  lands,  and  as  a  result  of  that  survey  he 
established  the  line  13%  feet  west  of  the 
hedge,  declaring  the  survey  of  1881  was  er- 
roneous, and  that  the  hedge  did  not  mark 
the  true  boundary  line.  Plaintiff  in  error 
contended  that  It  did,  and  refused  to  recog- 
nize or  conform  to  the  last-named  line.  On 
September  14,  1905,  Bell  began  this  action 
of  ejectment  to  recover  the  13%  feet  In  dis- 
pute. Upon  a  trial  before  the  court  and  a 
Jnry  a  verdict  was  rendered  in  favor  of  the 
defendant  in  error  for  the  possession  of  the 
disputed  strip.  Plaintiff  in  error  paid  the 
costs  and  took  a  new  trial  under  the  statute. 
At  the  March  term,  1906,  upon  a  second 
trial  before  the  court  and  a  Jury,  a  verdict 
was  again  returned  against  the  plaintiff  in 
error.  Judgment  was  rendered  upon  the 
verdict  A  writ  of  error  has  been  sued  out 
of  this  court  to  review  that  Judgment 

Blckert,  Winkelmann  &  Ogle,  for  plaintiff 
In  error.  A.  D.  Rless,  A.  C.  Bollinger,  and 
Boy  B.  Gaaen,  for  defendant  In  error. 

WIUKIN,  J.  (after  stating  the  facts).  It  is 
dalmed  by  plaintiff  In  error  that  he  agreed 


with  Michael  Goedelmann  upon  the  survey 
of  1881  as  the  boundary  line  between  their 
respective  lands;  that  Michael  Goedelmann 
recognized  the  line  as  thus  established;  that 
the  hedge  was  afterwards  planted  on  the 
line;  that  he  has  been  In  possession  of  the 
land  on  the  west  side  of  the  hedge  for  more 
than  20  years,  and  Is  therefore  the  owner 
thereof,  notwithstanding  the  fact  that  there 
may  have  been  a  mistake  in  the  first  survey. 
The  question  of  the  establishment  of  a  bound- 
ary line  between  the  property  of  adjoining 
landowners,  and  the  effect  of  such  line  after 
it  is  established,  has  been  the  subject  of  much 
discussion.  While  there  Is  some  conflict  in 
the  decisions,  yet  the  rule  of  law  applicable 
to  such  cases  Is  well  established,  and  the  con- 
flict arises  from  questions  of  fact  arising  In 
the  different  cases  and  the  application  of  the 
law  thereto.  Where  there  Is  a  dispute  be- 
tween adjoining  landowners  as  to  the  true 
boundary  line  between  their  respective  lands, 
or  If  the  line  between  them  Is  unascertained, 
they  have  the  right,  in  law,  to  establish  a 
boundary  line  by  agreement,  either  In  writing 
or  by  parol;  but,  when  by  parol,  possession 
must  be  taken  in  pursuance  thereof,  and  the 
line  so  agreed  upon  will  be  binding  upon  tbe 
parties  and  their  privies  In  estate.  The  ef- 
fect of  this  rule  Is,  not  to  convey  title  to  tbe 
real  estate  from  one  party  to  the  other, 
which  all  agree  cannot  be  done  by  parol,  but 
the  agreement  Is  valid  for  the  purpose  of  fix- 
ing tbe  location  of  an  unascertained  or  dis- 
puted boundary.  If  the  location  of  tbe  true 
line  is  known  to  the  owners,  they  cannot 
transfer  tbe  land  from  one  to  the  other  by  a 
verbal  agreement  so  as  to  change  such  loca- 
tion. Moreover,  the  agreement  to  establish 
a  line,  when  in  dispute  or  unascertained,  may 
be  Implied  from  the  unequivocal  acts  and 
declarations  of  the  parties,  either  expressed 
or  implied,  and  such  an  agreement  may  be 
enforced  either  In  law  or  equity,  whether  the 
period  of  limitation  has  run  or  not  But  this 
rule  also  applies  only  where  there  Is  a  dis- 
pute as  to  tbe  line,  or  where  the  line  is  on- 
ascertained.  If  the  line  is  not  In  dispute, 
and  the  Intention  of  the  parties  Is  merely  to 
determine  the  exact  or  true  line,  and  in  so 
doing  an  erroneous  line  is  agreed  upon  by  ac- 
cident or  mistake,  the  agreement  will  not  be 
binding,  and  the  line  will  not  be  established, 
merely  because  of  the  agreement  previously 
entered  into  between  the  parties.  In  such 
a  case  there  is  a  failure  to  find  the  true  line 
through  accident  or  mistake,  and  not  an 
agreement  to  adopt  an  unascertained  or  dis- 
puted line;  hence  the  same  rule  does  not  ap- 
ply with  reference  to  possession,  estoppel,  etc. 
For  a  discussion  of  the  foregoing  rules,  see 
La  Mont  ▼.  Dickinson,  189  111.  628.  60  N.  B. 
40;  Henderson  v.  Dennis,  177  111.  547,  53  N. 
E.  65;  St.  Bede  College  v.  Weber,  168  III 
824,  48  N.  E.  165;  aayton  v.  Felg,  179  111. 
534,  54  N.  E.  149;  Klncald  v.  Vlckers,  217  III. 
423,  75  N.  E.  527;  Sonnemann  v.  Mertz,  221 
la  362,  77  N.  E.  550;  4  Am.  &  Eng.  Enc7.  of 
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Law  (2d  Ed.)  SeOSBZ',  6  Ency.  of  Law  ft 
Proc  934 

Applying  the  law  as  announced  In  tbose 
coses  to  the  facts  In  the  case  at  bar,  the  ques- 
tion mast  be  whether  the  facts  come  within 
the  first  or  last  role  above  announced;  In 
other  words,  whether  the  boundary  line  be- 
fore the  survey  of  1881  was  In  dispute  or  un- 
ascertained, or  whether  the  survey  was  made 
merely  to  determine  the  true  line.  The  evi- 
dence shows  that  the  plaintiff  in  error  and 
Michael  Goedelmann  agreed  to  the  survey, 
but  what  led  them  to  make  the  agreement 
does  not  clearly  appear.  There  Is  no  evi- 
dence showing  or  tending  to  show  that  the 
line  was  in  dispute  before  that  time,  and  very 
little,  If  any,  evidence  tending  to  show  that  It 
was  nnascertalned.  The  most  that  can  be 
said  from  the  evidence  Is  that  they  entered 
Into  an  agreement  to  have  the  county  sur- 
veyor determine  and  fix  the  true  line.  At 
least  we  cannot  say  that  the  jury  were  not 
Justified  in  taking  that  view  of  the  evidence ; 
and  If  such  was  the  case,  and  a  mlRtalte  was 
made  by  the  surveyor,  the  line  established  by 
him  was  not  binding  upon  Michael  Goedel- 
mann or  his  grantees,  as  was  expressly  held 
in  the  case  of  Sonnemann  v.  Mertz,  supra. 
Aside  from  this  view,  there  is  an  Irreconcil- 
able conflict  in  the  evidence  as  to  the  exact 
time  when  the  plaintiff  In  error  took  posses- 
sion of  the  strip.  He  claims  that  the  hedge 
was  planted  in  1882,  and  that  he  has  had  pos- 
session since  that  time  until  the  bringing  of 
the  suit,  a  period  of  over  20  years,  and  hence 
his  title  was  valid  by  reason  of  the  running 
of  the  statute  of  limitations.  There  was  suf- 
ficient evidence  to  Justify  the  Jury  In  finding 
that  the  hedge  was  not  set  out  antil  1886, 
and,  as  the  suit  was  commenced  In  1005,  the 
right  of  action  of  defendant  In  error  for  pos- 
session was  not  barred  by  the  20-year  stat- 
ute. There  Is  also  considerable  conflict  in 
the  testimony  as  to  the  nature  of  the  posses- 
sion of  plaintiff  In  error  during  this  period. 
There  is  evidence  tending  to  show  that 
Michael  Goedelmann  and  bis  grantees  did 
not  recognize  the  line  established  by  the  sur- 
vey of  1881  as  the  true  line,  and  thus  tending 
to  Impeach  the  adverse  possession  of  plaintiff 
In  error.  There  Is  also  evidence  tending  to 
show  that  the  title  was,  from  time  to  time, 
disputed  by  Goedelmann  and  bis  grantees, 
and  that  demands  were  made  upon  the  plain- 
tiff In  error  for  possession  of  the  strip  in 
question,  accompanied  with  threats  of  char- 


ging rent  for  the  occopanoy  of  the  sanitt. 
Where  there  Is  a  dilute  as  to  the  material 
facts,  as  appears  in  this  case,  the  verdict  of 
the  Jury  must  be  allowed  to  stand,  unless  It 
can  be  said  that  the  verdict  Is  clearly  against 
tbe  weight  of  the  evidence.  Two  Juries  have 
passed  upon  the  facts  at  Issue,  and  have  ar- 
rived at  the  same  conclusion.  Two  trial 
courts  have  overruled  motions  for  new  trials, 
thus  giving  their  sanction  to  the  verdlcti. 
They  were  in  better  position  to  Judge  as  to 
the  questions  in  dispute  than  we  are.  Tliey 
saw  the  witnesses  and  heard  them  testify, 
and  we  are  not  prepared  to  say  that  they 
have  not  correctly  decided  the  question  at 
issue. 

Objection  is  made  to  the  tenth  and  eleventh 
instructions  given  on  bebalf  of  the  defend- 
ant In  error.  The  tenth  tells  the  jury  that 
the  adverse  possession  which  Is  required  to 
bar  the  assertion  of  a  legal  title  must  be  hos- 
tile or  adverse,  actual,  visible,  notorious,  and 
continuous,  under  claim  and  color  of  title. 
As  we  understand  the  contention  of  counsel 
for  plaintiff  in  error,  the  objection  Is  to  the 
use  of  the  words  "hostile  or  adverse."  It  is 
sufficient  to  say  that  the  terms  ased  In  the  in- 
struction are  In  accord  with  the  decision  of 
this  court  In  the  case  of  Page  v.  Bellamy,  222 
111.  559,  78  N.  B.  938.  The  eleventh  instruc- 
tion was  to  the  effect  that  title  by  adverse 
possession  can  only  defeat  the  legal  title  when 
such  possession  has  been  hostile  in  its  begin* 
nlng,  etc  It  is  insisted  that  under  this  in- 
struction, no  matter  how  clear  an  understand* 
Ing  may  have  been  arrived  at  between  Mich* 
ael  Goedelmann  and  plaintiff  In  error  as  to 
the  division  line  and  possession  taken  in  ac- 
cordance therewith,  unless  In  the  beginning 
plaintiff  in  error's  possession  was  hostile,  the 
statute  was  no  defense.  The  first  Instmc- 
tlon  given  by  the  court  on  behalf  of  plain- 
tiff in  error  was  substantially  the  same  aa 
the  Instruction  objected  to.  He  will  not. 
therefore,  be  heard  to  complain  of  one  to  tlie 
same  effect  given  on  behalf  of  the  defendant 
In  error.  In  addition  to  this,  the  language 
"hostile  In  its  beginning"  means  hostile  as  a 
matter  of  law.  The  Instruction  announced 
the  correct  rule  as  applied  to  title  claimed  un. 
der  the  statute  of  limitations. 

We  find  no  reversible  error  in  the  record, 
and  the  Judgment  of  the  circuit  court  will  b* 
afiBrmed. 

Judgment  aiBrmed. 
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HHB  r.  GORDON  et  al. 
(Goart  of  Appeals  of  New  York.    Feb.  26. 1907.) 
Wills— Estates  Created— Lira  Estate. 

A  will  devised  testator's  real  estate  equal- 
ly to  certain  persons,  and  such  clause  was  im'* 
mediately  followed  by  a  direction  that  the  share 
of  one  of  such  persons  be  invested  by  the  execu- 
tors for  his  benefit  during  his  life,  and  for  the 
beneBl  of  his  wife  and  his  issue  after  his  death. 
Held,  that  such  devisee  took  only  a  life  estate: 
contentions  that  the  will  did  not  create  any 
authorized  trust  for  the  life  of  such  devisee, 
and  that,  if  it  did.  It  sought  to  continue  the 
same  durinx  the  lives  of  bis  wife  and  children, 
contrary  to  the  rule  relating  to  the  suspension 
of  the  power  of  alienation,  lieing  without  merit, 
as  the  will  by  necessary  implication  created  an 
express  trust,  and  it  should  be  construed  as  hav- 
ins  given  an  absolute  remainder  after  the  life 
of  such  devisee. 

Appeal  from  Supreme  Court,  Appellate  Di- 
Tlsion,  First  Department 

Action  for  partition  by  Herbert  Mee,  an 
Infant  by  bis  guardian  ad  litem,  Edwin  A. 
Watson,  against  Henry  W.  Gordon  and  oth- 
ers. From  a  judgment  of  the  Appellate  Divi- 
sion (93  N.  T.  Supp.  675,  104  App.  Dlr.  520), 
reversing  a  Judgment  In  favor  of  plaintiff 
(92  N.  T.  Snpp.  159),  plaintiff  appeals.  Re- 
verseu. 

Gerard  Roberts,  for  appellant  George  H. 
Taylor,  Jr.,  and  Henry  W.  Boolcstaver,  for 
respondents. 

HISCOCK,  J.  This  Is  an  action  for  parti- 
tion, and  Inyolves  the  construction  of  the 
last  will  and  testament  of  one  Harriet  M. 
Kemp,  who  at  death  was  seised  of  the  prem- 
ises of  which  partition  Is  sought  The  under- 
lying specific  question  Is  whether  a  clause  in 
said  will  which,  standing  by  Itself,  devised 
an  undivided  portion  of  the  premises  to  one 
John  B.  Mee,  plaintllTs  father,  absolutely, 
was  by  an  immediately  succeeding  clause  so 
modified  as  to  reduce  said  estate  to  an  in- 
terest for  life,  with  remainder  to  said  Mee's 
wife  and  children.  The  learned  Appellate 
Division  held  that  the  first  clause  was  hot 
so  modified,  and  that  therefore,  upon  the 
death  of  the  plaintiff's  father,  no  Interest 
passed  to  the  former.  We  are  thoroughly 
persuaded  that  this  decision  not  only  defeat- 
ed the  plain  purpose  of  the  testatrix,  but 
that  it  Is  unwarranted,  and  should  be  re- 
versed. 

The  clauses  under  review  read  as  fbllows  i 
"In  the  event  of  my  husband  and  myself 
dying  at  one  and  the  same  time  or  within  a 
short  period  of  each  other,  I  give,  devise  and 
bequeath  my  estate  to  b6  equally  divided  be- 
tween my  sister  Elizabeth  Illensworth,  my 
brother  John  B.  Mee,  my  nephew  William  P. 
Illensworth  and  my  niece  Florence  C.  Illens- 
worth share  and  share  alike.  I  hereby  direct 
that  the  share  due  my  brother  John  B.  Mee 
b«  Invested  by  my  executors  for  his  benefit 
during  his  natural  life  and  for  the  benefit 
of  bis  wife  and  his  Issue  after  his  death." 
The  husband  of  the  testatrix  died  a  short 
time  before  she  did,  so  that  this  disposition 
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became  operatIy«  upon  the  probate  of  the 
wIlL  It  may  be  conceded,  of  course,  that 
the  first  soitence,  standing  alone  and  unmodi- 
fied, would  have  given  a  share  to  John  B. 
Mee  absolutely  and  without  qualification. 
But  it  does  not  stand  alone  and  unmodified. 
It  Is  immediately,  without  the  Intervention 
of  any  other  provision  or  purpose,  followed 
by  a  second  sentence,  which  is  clearly  con- 
nected with  and  related  to  It  and  which 
specifically  treats  of  the  share  referred  to 
and  created  In  the  first  sentence.  When  this 
second  sentence  directs  that  "the  share  due 
my  brother  John  B.  Mee  be  Invested,"  etc.. 
It  not  only  plainly  but  necessarily  refers 
to  the  share  which  is  described  and  created  In 
the  Immedlat^y  preceding  sentence.  There 
Is  nothing  else  for  It  to  refer  to.  It  is  utter- 
ly Irrelevant  and  inexplicable  unless  It  does 
refer  to  that  share.  Otherwise  It  is  predicat- 
ed upon  nothing,  means  nothing,  and  there 
Is  no  excuse  for  Its  existence.  As  we  look 
at  It  even  In  the  light  of  the  learned  opinion 
below  and  of  the  argument  of  counsel.  It 
seems  to  us  that  this  second  sentence  only 
becomes  subject  to  the  criticism  of  ambigu- 
ity and  obscurity  which  Is  leveled  at  it  when 
we  deny  to  It  its  connection  with  the  first 
sentence,  and  Its  natural  and  obvious  mean- 
ing, and  seek  to  find  some  other  purpose 
wblcii  Is  nowhere  disclosed  In  the  will.  We 
assume  that  If  the  testatrix  had  changed  this 
entire  provision,  saying :  "I  give,  devise  and 
bequeath  my  estate  to  be  divided  equally  be- 
tween •  •  •  my  brother  Jobn  B.  Mee, 
*  *  *  share  and  share  alike,  except  that  I 
hereby  direct  that  the  share  due  my  brother 
John  B.  Mee  •  •  •  be  Invested,"  etc.,  no 
one  would  contend  that  the  result  of  sucb 
provision  as  a  whole  was  to  create  more  than 
a  life  interest.  It  is  possible  that  such  form 
would  have  been  a  little  plainer  than  the 
one  In  question,  but  not  much ;  and  it  Is  too 
well  settled  to  require  the  citation  of  au- 
thorities that  the  Intent  of  the  testatrix  will 
not  be  defeated  by  the  Injudicious  use  of 
punctuation,  or  by  the  substitution  for  some 
perfectly  apt  word  of  one  less  so,  providing 
uer  meaning  can  reasonably  be  found.  We 
tbbik,  therefore,  that  this  second  sentence 
does  clearly  relate  to  and  modify  the  effect 
of  the  first  one  in  so  far  as  It  relates  to  the 
Interest  of  John  B.  Mee,  and  that  It  is  suf- 
ficient to  cut  down,  so  far  as  he  Is  concerned, 
the  absolute  estate  first  suggested  to  an  In- 
terest for  life,  even  within  the  rules  estab- 
lished by  the  cases  relied  upon  by  respondent 
like  Banzer  v.  Banzer,  156  N.  ¥.  429,  51  N. 
E.  291. 

We  do  not  regard  It  necessary  to  review 
all  of  the  cases  cited  for  the  purpose  of  lead- 
ing us  to  an  opposite  conclusion,  for  the 
same  principles  prevail  In  all  of  them;  the 
variation  In  expression  of  those  principles 
being  but  the  refiection  of  the  differing  phase 
of  facts  presented  In  each  case.  We  shall 
refer  at  any  length  only  to  that  authority 
which  seems  to  be  most  strongly  relied  upon 
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by  respondents.  The  Banzer  Case  held  tbat 
an  absolute  estate  created  by  an  earlier  pro- 
vision In  tbe  will  was  not  cut  down  to  a 
lesser  estate  or  interest  by  a  later  provision; 
but  the  facts  upon  which  that  decision  was 
reached  are  removed  by  very  many  degrees 
from  similarity  to  those  now  presented  to 
us.  This  is  made  apparent,  not  only  by  an 
examination  of  the  facts  themselves,  but  by 
a  consideration  of  what  was  said  by  Judge 
Martin.  The  action  Involved  an  alleged  in- 
terest of  a  widow  In  real  property  which 
passed  under  tbe  will  of  her  husband.  Tbe 
first  provision,  as  stated  In  tbe  opinion,  read ; 
"I  give  and  bequeath  to  my  wife  all  my  real 
and  personal  estate  at  present  or  hereafter 
la  my  possession ;  my  real  estate,  consisting 
at  ];>resent  of  a  part  of  a  house  known  as 
No.  220  West  Thirty-Second  street."  This 
was  the  only  provision  which  In  any  way 
related  to  the  real  estate  of  tbe  testator,  and, 
as  was  conceded,  disclosed  a  clear  and  mani- 
fest Intent  to  devise  to  the  wife  the  real 
estate  in  question,  and  to  vest  in  her  an  ab- 
solute fee  to  the  property.  As  was  said  by 
Judge  Martin :  "No  clearer  or  more  decisive 
language  could  have  been  employed  to  ef- 
fectuate that  purpose."  After  this  provision 
another  was  Inserted  In  tbe  will,  as  follows : 
"And  my  personal  estate,  and  whatever  be- 
longing to  me  at  my  death,  whatsoever  and 
wheresoever,  of  wliat  nature,  kind  and  quali- 
ty soever  may  I>e,  tbat  she  shall  have  undis- 
puted right  to  and  dispose  of  according  to 
ber  own  Judgment ;  that,  after  her  death,  my 
beloved  cblldren,  or  tbelr  executor,  adminis- 
trator, shall  divide  the  same,  share  and  share 
alike."  Reviewing  this  last  clause.  Judge 
Martin  said  tbat  it  was  probable  that  It  was 
intended  to  apply  only  to  personal  property, 
adding:  "But,  be  tbat  as  it  may,  we  ttiink 
U  is  quite  apparent  that  that  clause  was 
not  Intended  and  cannot  be  held  to  affect  or 
cut  down  tlie  devise  of  his  real  estate  to  his 
wife.  Its  provisions  are  distinct  and  discon- 
nected from  the  clause  disposing  of  the  real 
estate  In  suit.  Tbe  manifest  purpose  of  that 
provision  was  to  dispose  of  tbe  remainder 
of  bis  prop^ty  not  previously  and  specially 
devised,  and  not  to  change  or  modify  tbe 
previous  provisions  of  bis  will."  It  is  per- 
fectly manifest  that  natural  and  legal  con- 
struction led  directly  to  the  conclusion  thus 
stated.  No  reasoning  can  make  plainer  than 
does  a  mere  reading  of  tbe  last  clause  Uiat 
its  controlling  purpose  Is  the  disposition  of 
personal  rather  than  of  real  estate,  and  tbat 
there  Is  no  language  used  which,  within  any 
principle  of  interpretation  ever  adopted,  suf- 
ficiently connects  the  last  clause  to  the  first 
one,  and  reduces  the  at>solute  devise  first 
made  to  a  lesser  estate. 

But  it  is  urged  that,  assuming  tbe  later 
clause  before  us  to  be  connected  with  and  ap- 
plicable to  the  first  clause,  and  otherwise  suf- 
ficient to  limit  the  Interest  of  John  B.  Mee 
to  one  for  life,  said  later  clause  Is  subject  to 
racb  vices  as  to  make  it  ineffective  to  accom- 


plish such  result  These  alleged  faults  are, 
first,  that  It  does  not  create  any  authorised 
trust  for  the  life  of  John  B.  Mee ;  and,  sec- 
ondly, tbat  if  it  does  create  a  trust  for  his 
life  it  seeks  to  continue  tbe  same  during  the 
lives  of  his  wife  and  children,  and  therefore 
offends  against  the  rule  relating  to  the  sus- 
pension of  the  power  of  alienation.  It  is  pos- 
sible that  if  the  predominating  purpose  In  the 
construction  of  wills  was  to  seek  faults  and 
declare  them  Invalid,  we  might  be  led  to  the 
conclusions  thus  urged  upon  our  attention. 
But,  remembering  that  the  opposite  purpose 
should  prevail  where  legally  possible,  we 
bave  no  great  trouble  in  determining  that  the 
clause  in  question  created  a  valid  express 
trust  to  collect  the  rents  and  profits  for  tbe 
benefit  of  John  B.  Mee  during  his  lifetime, 
and  tbat  the  disposition  contemplated  by  tbe 
testatrix  after  bis  death  was  an  absolute  re- 
mainder to  his  wife  and  children.  We  will 
take  up  the  objections  urged  to  tbe  clause  in 
tbe  order  stated. 

Tbe  duty  of  Investing  and  administering 
the  share  In  question.  It  Is  true.  Is  Imposed 
upon  persons  who  are  designated  as  executors 
rather  than  trustees;  but  It  is  a  very  famil- 
iar rule  that  the  duties  imposed  upon  a  per- 
son, rather  than  the  name  applied  to  bim  in 
tbe  will,  should  measure  bis  office  and  posi- 
tion, and  that,  where  the  duties  of  a  trustee 
are  imposed  upon  a  person,  be  will  be  regard- 
ed as  a  trustee  rather  than  an  executor. 
Tobias  V.  Ketchum,  82  N.  T.  819,  327;  Ward 
V.  Ward,  105  N.  T.  68,  74,  11  N.  E.  873.  No 
power  of  sale  is  expressly  conferred  upon  tbe 
executors,  but  they  are  directed  to  Invest  the 
share  being  disposed  of;  and.  If  compliance 
with  this  direction  involves  tbe  sale  of  real 
estate,  tbe  possession  of  such  power  will  be 
implied.  Van  Winkle  v.  Fowler,  52  Hun,  355, 
6  N.  Y.  Supp.  317;  Dorland  v.  Borland,  2 
Barb.  63;  Morton  v.  Morton,  8  Barb.  18.  The 
testatrix  does  not  say  in  explicit  words  tbat 
the  rents  and  profits  of  the  share  with  which 
she  is  dealing  shall  be  collected  and  paid  over 
to  the  life  tenant  But  there  is  no  possible 
way  in  which  her  commands  with  reference 
to  It  can  be  obeyed,  except  by  doing  that  very 
thing.  It  is  directed  that  the  share  shall  l>e 
iuv«fsted,  and  this  necessarily  Implies  tbat 
the  principal  Is  to  be  kept  intact.  It  Is  di- 
rected that  It  shall  be  invested  for  the  bene- 
fit of  the  life  tenant  during  his  natural  life, 
and  no  power  Is  given  to  bim  of  disposition 
by  will  or  otherwise;  and  Iiow,  then,  shall  be 
get  the  ben^t  of  this  share  thus  Invested  ex- 
cept by  the  collection  and  payment  to  him  of 
the  rents  and  profits  thereof?  In  short  by  ex- 
press provision  and  necessary  Implication  we 
seem  to  find  all  of  tbe  essential  elements  ot 
a  familiar  express  trust 

Passing  to  the  second  criticism.  It  Is  tme 
tbat  the  Investment  of  this  share  Is  also  de- 
clared to  be  for  "the  benefit"  of  the  life 
tenant's  wife  and  issue  after  Ills  death,  bat 
certain  prominent  features  of  this  provision 
lead   naturally   to   tbe  Interpretation   that 
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an  absolute  df^rasltlon  In  remainder  was 
Intended,  rather  than  the  creation  of  a  sec- 
ond trust.  We  must  remember,  all  through 
the  conRtruction  of  this  will,  that  apparent- 
ly It  was  formulated  by  tbe  testatrix  her- 
self, and  that,  therefore,  we  must  measure 
the  language  and  seek  her  Intentions 
somewhat  from  the  standpoint  of  a  layman. 
The  testamentary  scheme  which  we  have 
credited  to  her  of  creating  a  life  trust  for  her 
brother  made  It  necessary  or  proper  that 
there  should  be  an  Investment  of  the  proper- 
ty. Such  Investment  would  be  for  his  bene- 
fit during  life.  It  was  also  natural  and  ap- 
propriate that  the  testatrix  should  direct  that 
this  luTCstment,  secondarily,  should  be  for 
tbe  benefit  of  tbe  wife  and  children.  That 
was  the  fact.  It  was  for  their  benefit  But 
we  discover  nothing  which  requires  that  this 
benefit  should  be  derived  only  through  the 
medium  of  a  trust  The  direction  for  Invest- 
ment of  the  share  became  applicable  immedi- 
ately upon  her  death  and  was  incidental  to 
the  life  trust  Its  purpose  would  be  served 
by  carrying  the  principal  of  the  share  for- 
ward to  the  death  of  the  life  beneficiary  with 
final  distribution  at  that  time.  If  an  Invest- 
ment had  been  directed  after  the  death  of  the 
life  tenant  for  the  benefit  of  the  others,  then 
there  might  be  found  some  evidence  of  a  pur- 
pose to  tie  the  property  up  In  a  trust  com- 
mencing at  that  time  for  a  second  set  of  lives. 
But  such  aspect  is  wanting.  Neither  does 
the  direction  that  the  Investment  should  be 
after  the  death  of  the  husband  "for  the  bene- 
fit" of  the  wife  and  children  necessarily  or 
even  by  any  preponderance  of  argument  lead 
to  the  conclusion  that  a  trust  was  intended 
rather  than  a  final  and  absolute  distribution 
of  the  share.  There  Is  nothing  in  the  quoted 
words  which  is  sacred  to  the  Idea  of  a  trust. 
On  the  other  hand,  it  Is  obvious  that  in  no 
manner  would  the  beneficiaries  more  thor- 
oughly and  fully  get  the  benefit  of  the  prop- 
erty than  by  passing  It  over  to  them  In  abso- 
lute remainder  with  unlimited  right  of  use  and 
enjoyment  This  view,  and  the  concluslor 
that  testatrix  Intended  such  an  absolute  re- 
mainder rather  than  a  trust,  are  supported  by 
what  was  held  and  said  in  Crain  v.  Wright, 
114  N.  Y.  307,  21  N.  E.  401'.  In  that  case  the 
question  arose  whether  a  devise  to  the  testa- 
tor's widow  of  certain  lands,  "to  have  and  to 
hold  for  her  benefit  and  support"  conferred 
an  estate  In  fee  or  for  life,  and  the  former 
was  held  to  be  the  correct  answer.  Judge 
Tann.  after  reference  to  the  provisions  of 
the  Revised  Statutes  that  the  term  "heirs" 
or  other  words  of  Inheritance  shall  not  be 
requisite  to  create  or  convey  an  estate  in  fee 
and  that  every  grant  or  devise  of  real  estate 
shall  pass  all  the  estate  or  interest  of  the 
grantor  or  testator  "unless  the  Intent  to  pass 
a  less  estate  or  Interest  shall  appear  by  ex- 
press terms  or  be  necessarily  implied  In  the 
terms  of  such  grant,"  said:  "We  think  that 
the  words  for  her  benefit  and  support*  Indi- 
cate the  reason  for  making  the  gift,  rather 


than  tbe  Inteiitlon  of  the  testator  to  annex  a 
condition  or  limitation  to  the  gift  •  •  • 
Moreover,  the  premises  were  devised  to  her 
not  only  for  her  support,  but  for  her  benefit 
The  use  of  the  word  'benefit'  In  connection 
with  a  gift  of  property,  is  significant  It  is 
consistent  with  a  devise  in  fee,  but  inconsist- 
ent with  the  devise  of  a  life  estate.  A.  gift 
to  a  person  for  his  benefit  means  an  absolute 
gift,  and  excludes  the  idea  of  a  qualified  or 
limited  estate"  ' 

What  we  may  regard  as  the  natural  mean- 
ing and  scope  of  the  provision  for  the  bene- 
fit of  the  wife  and  children  as  framing  an 
absolute  estate  in  remainder  Is  confirmed  by 
a  comparison  of  the  provision  for  them  with 
that  for  the  life  beneficiary.  Some  very  sig- 
nificant omissions  will  be  noted  In  the  case 
of  the  former.  Tbe  benefits  to  be  derived  by 
John  B.  Mee  are  expressly  limited  to  bis  life. 
No  such  limitation  Is  applied  to  his  succes- 
sors. Then  no  course  is  marked  out  for  this 
share  after  the  death  of  the  wife  and  Issue, 
as  properly  would  have  been  done  if  their 
interest  was  limited  by  life;  but  the  "bene- 
fit" Is  conferred  upon  them  absolutely  and 
without  qualification  as  to  manner  or  dura- 
tion of  enjoyment.  Under  all  of  these  circum- 
stances we  think  that  we  are  amply  Justified 
in  interpreting  the  Intent  of  the  testatrix  to 
have  been  to  give  an  absolute  remainder. 
As  was  said  In  Du  Bols  v.  Ray,  35  N.  Y.  162, 
where  it  was  being  contended,  as  here,  that 
the  testator  had  provided  for  an  unlawful 
suspension  of  the  power  of  alienation:  "It  is 
to  be  presumed  that  the  testator  intended  to 
make  a  legal  disposition  of  his  estate,  and  not 
a  void  or  illegal  one.  Intestacy  is  what  he 
never  Intended  or  contemplated.  It  Is  the 
duty  'of  the  court  to  give  to  the  language 
used  such  construction  as  will  make  the  in- 
strument or  limitation  legal  and  valid,  if  it 
can  be  done  in  harmony  with  well-settled 
rules,  with  the  manifest  Intent,  and  adjudi- 
cated cases,  rather  than  such  construction  as 
will  render  them  Illegal  and  nugatory." 

The  Judgment  of  the  Appellate  Division 
should  be  reversed,  and  that  of  the  Special 
Term  affirmed,  with  costs  to  the  appellant  In 
both  courts. 

GRAY,  EDWARD  T.  BARTLBTT,  VANN, 
WERNER,  and  CHASE.  JJ.,  concur,  CfDL- 
LEN,  C.  J.,  concurs  in  result 

Judgment  accordingly. 


(187  N.   Y.  488) 

COLE  v.  SWEET. 
(Court  of  Appeals  of  New  York.    Feb.  28, 1907.) 
Witnesses— Tbansaction    with   Decxdknt^- 
Objection — Waivib. 

In  an  action  by  an  executor,  at  the  in- 
stance of  a  residuary  legatee,  for  the  recovery 
of  money,  the  executor  introduced  defendant's* 
evidence,  taken  before  tbe  surrogate  on  excep- 
tions by  the  residuary  legatee  to  the  ezecutor'i 
accounts  based  on  the  executor's  failure  to  re- 
cover an  alleged  claim  against  dafendant  which 
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proceedlni;  was  gusTjended  after  defendant  had 
testified  at  some  leneth  on  behalf  of  the  residu- 
ary legatee.  Bcld  that  tlw  residuary  le^tee 
beinK  the  real  party  in  interest,  the  reading  of 
defendant's  evidence  was  a  waiver  of  the  ex- 
ecutor's rieht  to  object  that  defendant  was  dia- 
qnalified  to  testify  as  to  the  whole  of  the  trans- 
action referred  to  in  such  testimony,  under 
Code  Oiv.  Proc.-8  829. 

[E3d.  Note.— For  eases  in  point,  see  Cent  Dig. 
vol.  50.  Witnesses,  §§  727,  728.J 

Appeal  from  Supreme  Court,  Appellate 
Division,  Third  Department 

Action  by  Norman  Cole,  executor,  against 
Mary  Sweet  From  a  Judgiiient  of  the  Ap- 
pellate Division  (98  N.  Y.  Supp.  625, 112  App. 
Div.  777),  affirming  a  Judgment  for  defend- 
ant, plaintiff  appeals.   Affirmed. 

This  action  was  brought  by  the  executor 
of  Elizabeth  Thomas,  deceased,  to  compel  the 
defendant  to  account  for  certain  moneys  and 
property  alleged  to  have  been  obtained  by  her 
from  the  testatrix  by  undue  Influence  and 
i^raud.  The  answer  was  In  substance  a  gener- 
al denial.  Before  this  action  was  commenced 
the  plaintiff,  as  executor,  attempted  to  ac- 
count before  the  surrogate ;  but  the  residuary 
legatee  filed  objections,  and  sought  to  sur- 
charge his  account  with  the  amount  of  the 
claim  for  which  the  present  action  was  subse- 
quently brought  The  Issue  thus  Joined  in 
that  proceeding  was  tried  before  the  sur- 
rogate, and  Mary  Sweet,  the  defendant  here- 
in, was  called  and  sworn  as  a  witness  for  the 
residuary  legatee.  After  she  had  been  ex- 
amined at  some  length  In  his  behalf  as  to 
various  personal  transactions  she  had  had 
■with  the  testatrix,  "it  was  concluded  that  the 
surrogate  had  no  Jurisdiction  to  determine 
the  question  and  the  following  stipulation 
was  entered  Into  between  Mr.  Stephen  Thom- 
as, the  residuary  legatee,  and  Norman  Cole, 
the  executor  of  the  last  will  and  testament 
of  Elizabeth  Thomas,  deceased,"  to  wit: 
"The  parties  agree  in  open  court  that  an  ac- 
tion shall  be  brought  In  the  name  of  the 
executor  against  Mary  Sweet  to  recover  such 
sums  of  money  and  for  such  cause  or  causes 
of  action  as  the  residuary  legatee  may 
deem  proper.  The  residuary  legatee  to  design 
nate  attorneys  and  coimsel  in  such  action, 
who  shall  have  full  charge  of  the  prosecution 
thereof ;  and  the  residuary  legatee  shall  save 
harmless  the  said  executor  from  any  claim 
which  may  arise  against  him  on  account  of 
the  institution  of  such  action  or  on  aceount 
of  the  defense  to  any  action  which  may  be 
brought  by  Mary  Sweet."  Nothing  further 
was  done  before  the  surrogate,  and  the  ac- 
counting seems  to  have  been  suspended  to 
await  the  determination  of  an  action  to  be 
brought  pursuant  to  said  stipulation.  The 
present  action  was  brought  accordingly,  and 
Upon  the  trial  thereof  the  first  witness  call- 
ed by  the  plaintiff  was  the  official  stenog- 
rapher who  took  the  testimony  of  Mary  Sweet 
'  in  said  proceeding  before  the  surrogate.  Aft- 
er the  typewritten  copy,  embracing  all  her  tes- 
timony, had  been  identified  and  sworn  to  as 
correct,  It  Was  offered  in  evidence  by  the 


plaintiff.  The  defendant  Objected  on  the 
ground  that  It  wap  Incompetent,  and  that 
"the  witness  is  here  in  court  and  should  be 
examined  In  the  regular  way."  The  objection 
was  overruled,  and  the  transcript,  which 
covers  26  pages  of  the  appeal  book,  much  of 
It  quite  material  to  the  Issue,  was  read  io 
evid^ice.  When  the  plaintiff  rested,  the  de- 
fendant having  been  sworn  in  her  own  be- 
half, sought  to  give  the  rest  of  such  personal 
transactions  with  the  decedent  as  she  hod 
been  asked  about  and  partially  examined 
upon  before  the  surrogate;  but  an  objection 
was  interposed  under  section  829  of  the  Code 
of  Civil  Procedure.  An  exception  to  the  rul- 
ing which  admitted  the  evidence  raises  the 
question  discussed  In  the  opinion.  Upon  the 
submission  of  the  action  the  trial  court  found 
that  the  defendant  bad  not  been  guilty  of 
fraud  or  undue  Influence,  and  dismissed  the 
complaint  with  costs.  The  Appellate  Divi- 
sion affirmed,  and  the  plaintiff  appealed  to 
this  court    . 

John  A.  Kellogg,  for  appellant  Adam 
Armstrong,  for  respondent 

VANN.  J.  (after  stating  the  facts).  When 
the  Legislature  decided  to  change  the  com- 
mon-law rule  of  evidence  which  prohibited 
parties  from  testifying  upon  the  trial  of  an 
action,  it  was  deemed  necessary  to  surronnd 
the  change  with  certain  limitations.  In  order 
to  protect  the  estates  of  deceased  persons  and 
those  claiming  under  them.  Accordingly,  aft- 
er providing  that  parties  and  persons  inter- 
ested in  the  event  of  an  action  should  be 
competent  witnesses,  !t  was  further  provided 
that  they  should  not  be  examined  In  their 
own  behalf  as  against  the  personal  repre- 
sentative of  a  deceased  person  concerning  a 
personal  transaction  or  communication  be- 
tween the  witness  and  the  decedent  This 
limitation  was  made  on  the  theory  that  the 
voice  of  the  survivor  should  not  be  beard 
when  that  of  the  other  party  Is  silent  in 
death.  Wh«i,  however,  the  personal  repre- 
seutatlTe  gives  evidence  In  his  own  behalf,  or 
the  testimony  of  the  decedent  Is  given  in 
evidence  concerning  such  a  transaction,  the 
door  Is  open  to  the  survivor  to  testify  fully 
in '  his  own  behalf  in  regard  to  that  trans- 
action. Code  Proe.  |  399;  Code  Civ.  Proc  i 
829;  Potts  V,  Mayer,  86  N.  Y.  302.  The  limi- 
tations of  the  statute  may  be  walked  by  the 
personal  representative,  not  only  by  the  fail- 
ure to  object  on  the  proper  ground,  bnt  also 
by  calling  the  survivor  as  a  witness  and  going 
Into  a  transaction  bad  by  him  with  tbe  de- 
cedent in  person.  The  statute  does  not  make 
the  survivor  Incompetent  generally,  even  as 
a  witness  in  his  own  behalf,  but  only  as 
against  the  personal  representative  and  oon- 
cernlng  a  personal  transaction  with  tbe  de- 
cedent Th^,  personal  representative,  there- 
fore, may  call  his  adversary  and  examlna 
him  at  will  as  to  any  transaction  with  tlw 
decedent ;  but  In  so  doing  he  waives  the  bene- 
fit of  tbe  statute  and  op^ns  the  lips  of  the 
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witness,  80  that  he  can  teatUy  In  his  own  be- 
half fully  and  at  large  as  to  the  transaction 
thus  gone  Into.  Nay  v.  Curley,  113  N.  Y.  B75, 
21  N.  a  698 ;  Merrltt  t.  Campbell,  79  N.  Y. 
625.  The  statute  has  been  many  times 
amended ;  but  In  all  the  changes  the  uniform 
effort  of  the  Legislature  has  been  to  so  care- 
fully balance  rights  that  the  survivor  should 
not  take  advantage  of  a  deceased  person,  and 
the  personal  representative  should  not  take 
advantage  of  a  survivor.  The  party  for 
whose  protection  the  limitation  was  made 
may  keep  the  door  closed  If  he  chooses ;  but, 
If  he  opens  It  at  all,  he  opens  It  wide  as 
to  any  transaction  concerning  which  he  ex- 
amines the  survivor. 

When  these  principles  are  ai^lled  to  the 
case  before  us,  the  answer  to  the  question 
BO  ably  discussed  by  counsel  Is  not  diffi- 
cult. The  defendant  made  no  voluntary 
statement  In  Surrogate's  Court  which  could 
be  proved  by  the  personal  representative 
with  the  effect  only  of  an  ordinary  admls- 
sion.  If  the  survivor  says  something  on 
the  street,  or  volunteers  Information  as  to 
a  transaction  be  bad  with  a  decedent,  his 
statement  may  be  proved  against  him  as 
an  admission  without  waiving  any  right  un- 
der the  statute.  Acting  under  no  compul- 
sion exercised  by  those  Interested  In  the 
estate  of  the  decedent,  he  runs  the  risk  of 
having  his  admission  proved,  with  no  right 
to  go  into  the  transaction  generally,  or  to 
go  beyond  proof  of  all  that  he  said  when 
the  admission  was  made.  This  was  not  the 
situation  of  the  defendant  when  she  was 
called  as  a  witness  In  Surrogate's  Court. 
She  was  not  sworn  in  her  own  behalf,  but  in 
behalf  of  the  residuary  legatee,  who  stands 
before  us  as  virtually  the  plaintiff  in  this 
action.  When  he  asked  her  to  take  the 
stand,  the  law  commanded  her  to  be  sworn 
and  to  answer  all  questions  put  to  her  under 
the  direction  of  the  court.  Acting  under 
the  highest  compulsion,  rightfully  exercis- 
ed by  the  residuary  legatee,  she  obeyed  the 
command  of  the  law  and  answered  his 
questions  as  to  various  transactions  she  had 
bad  with  the  testatrix  during  a  long  series 
of  years.  When  the  residuary  legatee  had 
thus  partially  examined  her  as  to  those  trans- 
actions, he  abandoned  the  proceeding  then 
In  court,  and  through  the  personal  represen- 
tative commenced  this  action.  The  gain  or 
loss  from  the  result  Is  his,  and  In  a  broad 
sense  be  Is  the  party  In  Interest,  though  not 
the  actual  party  oa  the  record.  He  Is  rep- 
resented by  the  same  counsel  as  before,  and 
controls  the  action  the  same  as  he  did  the 
fecial  proceedings.  When  this  action  came 
to  be  tried,  he  read  the  testimony  thus  taken 
In  Surrogate's  Court  at  his  Instance  as  the 
main  part  of  the  evidence  on  which  he  sought 
a  heavy  recovery  from  the  defendant  He 
offered  It  to  prove  his  case  without  calling 
the  defendant  as  a  witness.  He  had  a  right 
to  do  this,  and  no  complaint  Is  made  because 
lie  did  it;   hat,  when,  the  defendant  tried 


to  give  the  entire  transaction  concerning 
which  she  had  partially  testlfled  In  his  be- 
half, he  Invoked  the  statute  to  prevoit  It. 
After  compelling  her  to  state  a  part  of  what 
was  said  and  done  by  herself  and  the  de- 
cedent, he  Insisted  that  she  could  not  ex- 
plain the  transaction  or  state  all  that  was 
said  and  done.  He  could  not  thus  turn  a 
shield  Into  a  sword.  The  careful  balance 
of  rights  made  by  the  Legislature  to  pro- 
tect both  parties  and  Injure  neither  would 
be  disturbed  If  he  could  thus  take  advantage 
of  the  defendant  It  wonld  promote  fraud. 
Instead  of  preventing  It,  which  Is  the  aim  of 
the  statute.  Having  forced  her  to  tell  a 
port  of  her  story  before  the  surrogate,  he 
could  not  read  It  as  evidence  in  this  actl<». 
and  then  prevent  her  from  telling  the  whole, 
because  the  spbit  of  the  statute,  as  inter- 
preted by  the  decisions  of  the  courts.  Is 
against  it  The  spirit  of  the  statute  Is  that 
the  survivor  shall  not  speak  when  the  de- 
cedent cannot,  unless  the  representative  of 
the  decedent  speaks  himself,  or  compels  the 
survivor  to  tell  a  part,  when  he  waives  the 
right  to  object  to  his  telling  the  rest.  Thus 
In  Nay  v.  Curley,  supra,  the  court,  after  re- 
ferring to  section  829,  said:  "But  that  sec- 
tion was  not  intended  to  abrogate  the  prin- 
ciple In  the  law  of  evidence  that,  where  n 
party  calls  a  witness  and  examines  him  as 
to  a  particular  part  of  a  communication  or 
transaction,  the  other  party  may  call  out 
the  whole' of  the  communication  or  transac- 
tion bearing  upon  or  tending  to  explain  or 
qualify  the  particular  part  to  which  the  ex- 
amination of  the  other  party  was  directed. 
This  rule  does  not  need  the  sanction  of  au- 
thority. It  is  founded  upon  obvious  equity 
and  Justice.  A  part  of  the  truth  often  Im- 
plies a  falsehood,  and  In  the  search  for  truth 
through  the  examination  of  witnesses  courts 
do  not  countenance  partial  statements  of 
facts  by  witnesses.  The  principle  adverted 
to  Is  Just  as  apidicable  in  reason  to  a  case 
where  a  party  calls  an  adverse  party  and 
examines  him  as  to  one  fact  or  phase  of  a 
transaction  In  his  favor,  and  then  discon- 
tinues the  Inquiry,  as  In  any  other.  The  par- 
ty examined  by  the  other  may,  at  his  own  in- 
stance, complete  the  narration,  for  the  pur- 
pose of  explaining,  modifying,  or  putting  in 
a  different  light  the  particular  part  to  which 
the  examination  by  the  adverse  party  was 
restricted.  Section  829  In  no  manner  affects 
the  application  of  the  rule." 

The  point  would  not  be  open  to  discussion 
If  the  defendant  had  been  sworn  in  this 
action  In  behalf  of  the  plaintiff;  but  there 
Is  no  substantial  difference  between  such  a 
situation  and  the  one  before  ns,  where  the 
testimony  of  the  defendant  taken  in  another 
proceeding  at  the  Instance  of  the  real  plain- 
tiff  herein  was  read  In  evidence  in  extenso. 
Elquallty  cannot  be  preserved,  nor  unfair  ad- 
vantage prevented.  If  a  party  Is  allowed  to  do 
indirectly  that  which  he  could  not  do  dl-. 
rectly.    We  think,  as  was  said  by  the  learned 
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Appellate  IMvIslon,  "lliat  the  plaintiff,  under 
tbe  drcmnstances  presented  here,  by  reading 
the  defendant's  testimony  given  In  the  Sur- 
rogate's Court  In  evidence  as  a  part  o(  his 
case  on  this  trial,  Is  in  no  different  position 
than  if  he  bad  called  the  defendant  to  tbe 
stand  as  his  witness  and  ellcted  from  her 
the  same  testimony  which  she  had  given  in 
the  Surrogate's  Court  The  evident  purpose 
In  not  calling  her  was  to  prev«it  her  from 
giving  on  cross-examination  the  testimony 
now  objected  to  by  the  plaintiff.  •  •  • 
The  plaintiff,  by  the  course  adopted  In  get- 
ting her  testimony,  has  •  •  •  clearly 
opened  the  door  to  the  defendant  to  tell  the 
whole  of  any  transaction  about  which  she 
had  been  partially  examined,  and  should  be 
held  to  have  waived  the  right  to  Involie  the 
aid  of  section  829  to  prevent  her  from  so  do- 
ing." This  is  the  rule  in  every  state  where 
the  question  has  been  considered,  so  far  as 
we  are  able  to  discover.  LlUey  v.  Mutual 
Benefit  Life  Ins.  Co.,  92  Mich.  153,  159,  52 
N.  W.  631;  Matter  of  Smith,  52  Mich.  415, 
18  N.  W.  195;  Martien  v.  Barr,  5  Mo.  102. 

We  thlnli  the  evidence  objected  to  was 
properly  received,  and,  after  examining  the 
other  questions  discussed  by  counsel,  we  are 
of  the  opinion  that  the  judgment  appealed 
from  should  be  afBrmed,  with  costs. 

CULLEN,  0.  J.,  and  GBAY,  HAIGHT, 
WERNER,  WI1X.A.BD  BABTLBTT,  and 
OHASE,  JJ.,  concur. 

Judgment  affirmed. 


087  N.  T.  471) 

In  te  STEVENS  et  aL 
(Court  of  Appeals  of  New  Xork.    Feb.  26. 1907.) 

1.  APPEAI  —  ACCOUNTINO  OF  TsUSTEES  — AP- 
POBTIONMBNT  —  SURBOOATE'S     DEOBEE  —  AF- 

FiSMANCB— Review. 

On  an  application  for  the  distribution  of 
trust  funds,  an  apportionment  made  by  the 
surrogate  between  the  life  tenants  and  remain- 
dermen, unanimously  affirmed  by  the  Appellate 
Division,  is  conclusive  on  the  Court  of  Appeals. 

lEd.  Note. — For  cases  in  point,  see  Cent  Dijt. 
vol.  3.  Appeal  and  Error,  {  4324.] 

2.  TBUSTB— INVESTKENT     OF     PCNDS— SBCDBI- 
TIES— PbEMITTMS. 

Where  trust  funds  are  invested  in  bonds 
runniuK  for  a  term  of  years  and  purchased  at 
a  premium,  in  the  absence  of  a  clear  direction 
in  the  will  to  the  contrary,  such  a  proportionate 
deduction  should  be  made  from  the  nominal  in- 
terest as  will,  at  the  maturity  of  the  bonds, 
make  «;ood  the  premium  paid  and  preserve  the 
principal  of  the  fund  intact  at  maturity. 

3.  Same— Capitai,  avd  Incoue. 

Testatrix  bequeathed  certain  corporate  stock 
to  her  executors  in  trust  for  the  benefit  of 
certain  life  tenants  and  remaindermen.  There- 
after the  corporation  was  dissolved,  and  a  large 
gum  received  for  alleged  good  will  on  a  trans- 
fer of  tbe  corporation's  business  to  a  consoli- 
dated corporation.  Held,  that  such  addition 
should  be  treated  as  an  increase  to  the  capital 
of  the  trust,  and  not  a  part  of  the  income. 

Edward  T.  Bartlett.  Vann,  and  Werner,  JJ., 
dissenting. 


Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  Department. 

Judicial  settlement  of  the  accounts  of  Fred- 
erick H.  Stevens  and  another,  as  surviving 
trustees  of  Jesse  Brooks  Nichols  and  others, 
under  the  will  of  Julia  A  Brooks,  deceased. 
From  a  judgment  of  the  Appellate  Division 
(98  N.  T.  Supp.  28),  affirming  a  surrogate's 
decree  (95  N.  Y.  Supp.  297)  settling  the  ac- 
counts, certain  of  the  remaindermen  appeal. 
Modified  and  affirmed. 

See  99  N.  Y.  Supp.  1070,  114  App.  Dlv.  607. 

Clare  A.  Pickard,  for  appellant  Jesse  Brooks 
Nichols.  John  Ewen,  for  appellant  Jesse 
Brooks.    George  A.  Lewis,  for  respondents. 

CULLEN,  C.  J.  The  decree  of  the  surro- 
gate, from  the  affirmance  of  which  by  the  Ap 
pellate  Division  this  appeal  is  taken,  judicial- 
ly settles  the  accounts  of  tbe  executors  and 
trustees  of  the  will  of  Julia  A.  Brooks.  The 
controversy  relates  to  the  respective  rights 
of  life  tenants  and  remaindermen  in  proper- 
ty, the  subject  of  the  trust  under  the  said 
will.  The  testatrix  created  separate  trusts 
for  her  five  grandchildren  exactly  alike  in 
character.  In  each  of  these  trusts  she  be- 
queathed to  her  executors  247  shares  of 
Brooks  Locomotive  Works,  in  trust  to  re- 
ceive tbe  dividends.  Issues,  and  profits  there- 
of, and  apply  the  same  to  the  use  of  the 
grandchild  until  he  became  of  the  age  of  30 
years,  at  which  time  she  gave  the  principal 
of  the  trust  fund  to  said  child  absolutely. 
In  case  of  the  death  of  the  grandchild  with- 
out issue  before  arriving  at  the  age  of  30 
years,  then  the  fund  was  to  go  to  the  tes- 
tatrix's surviving  children  and  grandchildren. 
Though  the  probability  is  that  the  appellant 
Jesse  Brooks  Nichols  will  ultimately  prove 
to  be  the  remainderman  In  this  fund,  still, 
on  account  of  the  contingency  that  he  may 
not  survive  until  the  age  of  30  years,  the 
questions  Involved  must  be  determined  on 
the  ordinary  principles  which  prevail  be- 
tween life  tenants  and  remaindermen.  Tbe 
testatrix  died  November  30,  1896.  Even  thea 
the  Brooks  Locomotive  Works  was  a  very 
successful  manufacturing  corporation.  From 
the  time  of  the  testatrix's  death  until  June 
20,  1901,  when  the  whole  plant  and  proper- 
ties were  sold  to  the  American  Locomotive 
Company,  Its  success  was  phenomenal.  Ow- 
ing to  this  fact,  and  to  the  consolidation  of 
the  various  interests  and  companies  en- 
gaged in  the  manufacture  of  locomotives,  the 
Brooks  Company,  on  tbe  sale  of  its  plant 
and  property,  received  a  price  several  times 
Its  estimated  value  at  the  time  of  the  de- 
cease of  the  testatrix.  It  is  the  distribution 
of  this  enhanced  value  between  income  and 
principal  of  the  trust  fund  which  has  given 
rise  to  the  principal  questions  Involved  in 
the  present  controversy.  A  majority  of  the 
court  are  of  opinion  (in  which,  personally,  I 
do  not  share)  that  under  the  findhigs  of  ths 
surrogate  and  the  unanimous  affirmance  by 
the   Appellate   DlTlaioa   the   apportioiunent 
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made  hy  the  irnrrogate  of  tbe  funds  and  prop- 
erties received  by  the  executor  on  the  dissolu- 
tion of  the  Broolis  Company  cannot  be  dis- 
turbed. We  all  agree,  however,  that  the 
principal  amotmt  In  controversy,  a  very  large 
sum,  received  for  good  will  on  the  sale  of  the 
works,  cannot  be  deemed  income,  but  was 
property  awarded  to  principal  of  the  trust 
as  an  appreciation  in  the  value  of  the  corpus. 
As  this  court  has,  within  a  few  years,  sev- 
eral times  written  at  length  on  tbe  general 
subject,  we  deem  It  unnecessary  to  do  more 
than  state  our  conclusion,  and  should  affirm 
the  decree  below  without  opinion,  were  It 
not  that  there  is  also  presented  by  the  appeal 
a  question  involving  an  amount,  small  com- 
pared to  the  large  fund,  which  is  the  subject 
of  these  trusts,  but  which  frequently  arises 
In  the  administration  of  estates. 

Tbe  trustees  have  invested  large  portions 
of  the  fund,  which  came  into  their  hands  on 
the  dissolution  of  tbe  Brooks  Ck)mpany,  in 
bonds  purchased  at  a  premium.  The  appel- 
lant Tyler  contended  before  the  surrogate 
tbat  from  the  Interest  collected  on  those 
bonds  there  should  be  deducted,  as  It  was 
collected,  a  sum  sufficient  to  make  good  at 
the  maturity  of  the  bonds  the  amount  paid 
as  a  premium.  The  surrogate  overruled  this 
dalm  and  awarded  the  whole  amoimt  of  the 
interest  coupons  to  tbe  life  tenant  as  income. 
This  disposition  was  erroneous,  and  is  in 
conflict  with  the  recent  decision  of  this  court 
in  New  Xork  Life  Ins.  &  Trust  Co.  v.  Baker, 
165  N.  T.  484,  69  N.  B.  257,  53  L.  R.  A.  544. 
It  was  there  held  that,  where  trust  funds 
are  invested  by  the  trustee  in  bonds  having 
a  term  of  years  to  run  and  purchased  at  a 
premium,  such  a  proportionate  deduction 
should  be  made  from  the  nominal  Interest  as 
will,  at  tbe  maturity  of  the  bonds,  make  good 
the  premium  paid,  and  thus  preserve  the 
principal  of  the  fund  intact.  It  is  true  tbat 
in  that  case  the  late  Chief  Judge  of  this 
conrt  said  that  tbe  language  of  the  will  and 
the  surrounding  circumstances  might  indi- 
cate a  different  intention  on  the  part  of  the 
founder  of  the  trusts,  in  which  case  the  tes- 
tator's Intent  would  control.  Such  was  the 
case  m  Matter  of  Hoyt,  160  N.  Y.  607,  55  N. 
E.  282,  48  L.  R.  A.  126,  where  a  testator  left 
as  a  trust  fimd  for  his  daughter  and  only 
child  a  comparatively  small  share  of  a  vast 
fortune  and  directed  tbe  Income  to  be  applied 
to  her  nse  "In  the  most  bounteous  and  liberal 
manner."  It  was  held  by  a  divided  court 
that  the  life  tenant  should  not  be  charged 
-vrlth  any  part  of  the  premium  paid  for  tbe 
security  in  which  tbe  trust  fund  was  invest- 
ed. In  the  earlier  case  of  McLouth  v.  Hunt, 
154  N.  T.  179,  48  N.  B.  548,  39  U  R.  A.  230, 
It  was  held  that  the  life  tenant  should  not 
be  charged  with  premium  on  bonds  received 
in  kind  from  tbe  estate  of  the  testator.  But 
as  to  Investments  made  by  tbe  trustees  it 
•was  said :  "There  were  |5,000  of  the  United 
States  bonds  purchased  by  the  trustees  after 
tbe  erection  of  the  trusts  at  the  same  prem- 


ium. There  may  be  reasons  for  charging  the 
life  tenants  with  the  premium  on  these 
bonds  that  do  not  apply  to  the  others.  But 
tbat  item  Is  so  insignificant  that  it  does  not 
play  any  part  in  the  controversy.  All  ques- 
tions as  to  the  premiums  on  these  bonds  were 
virtually  waived  on  the  argument"  While 
we  admit,  in  accordance  with  the  decision 
in  Matter  of  Hoyt,  that  the  terms  of  the  will 
may  l>e  such  as  to  take  a  case  without  the 
general  rule  that  the  principal  of  the  fund 
must  be  preserved  Intact,  we  think  tbat  to 
Justify  such  an  exception  to  the  rule  the  in- 
tent should  be  expressed  in  the  very  clearest 
manner.  If  we  are  to  lay  down  the  doctrine 
that  the  question  is  to  be  determined  on  the 
peculiar  facts  and  language  of  each  particu- 
lar case,  no  trustee  will  icnow  how  to  safely 
act,  and  a  question  constantly  arising  in  the 
administration  of  estates  will  be  involved  in 
great  confusion  and  be  the  cause  of  great 
litigation,  the  latter  often  an  expense  to  the 
estate  greater  than  the  sum  involved.  Such 
a  result  would  prove  very  unfortunate. 

The  Justification  for  th%  rule  is  very  ap- 
parent The  income  on  a  bond  having  a 
term  of  years  to  run  and  purchased  at  a 
premium  Is  not  the  sum  paid  annually  on  its 
interest  coupons.  The  interest  on  a  $1,000 
ten-year  5  per  cent  bond,  bought  at  120  per 
cent,  is  not  $50,  but  a  part  thereof  only,  and 
the  remainder  Is  a  return  of  the  principal. 
All  large  Investors  In  bonds,  such  as  banks, 
trust  companies,  and  insurance  companies, 
purchase  bonds  on  the  basis  of  the  interest 
the  bonds  actually  return,  not  the  amount 
they  nominally  return.  Nor  Is  the  premium 
paid  on  the  bond  an  outlay  for  the  security 
of  the  principal.  All  government  bonds  have 
the  same  security,  the  faith  of  the  govern- 
ment; yet  they  vary  in  price,  a  variation 
caused  by  the  difference  in  the  rate  of  inter- 
est and  the  time  they  have  to  run.  It  Is  urg- 
ed that  there  is  often  a  speculative  change 
in  the  market  value  of  a  bond,  and  a  bond 
may  be  worth  mdre  at  the  termination  of  the 
trust  than  at  the  time  of  its  purchase.  This 
has  no  bearing  on  the  case.  The  life  tenant 
should  neither  be  credited  with  an  apprecia- 
tion nor  charged  with  a  loss  in  the  mere 
market  value  of  the  bond.  But  apart  from 
any  speculative  change  In  the  market  value, 
there  is  from  lapse  of  time  an  Inherent  and 
intrinsic  change  in  the  value  of  the  security 
itself  as  it  approaches  maturity.  It  Is  this, 
and  this  only,  with  which  the  life  tenant  is  to 
be  charged.  We  therefore  adhere  to  the  rule, 
declared  in  the  Baker  Case,  that  in  the  ab- 
sence of  a  clear  direction  in  the  will  to  the 
contrary,  wh4re  investments  are  made  by  the 
trustee,  the  principal  mast  be  maintained  in- 
tact from  loss  by  payment  of  premium  on 
securities  having  only  a  definite  term  to  run; 
while.  If  the  bonds  are  received  from  the 
estate  of  tbe  testator,  then  the  rale  in  the 
McLonth  Case  prevails,  and  the  whole  inter- 
est should  be  treated  as  income.  These  rules 
may  not  work  perfect  Justice  in  all  cases, 
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and  we  folly  appreciate  that  there  may 
be  InconBlstencles  between  them;  but  It  la 
far  better  that  they  should  be  milformly 
adhered  to,  even  at  the  expense  of  a  particu- 
lar case,  than  that  the  adminlBtratlon  of  es- 
tates should  be  subjected  to  constant  litiga- 
tion and  disputes.  It  is  also  to  be  said  that, 
unless  the  rule  In  the  Baker  Case  is  to  be 
obserred,  the  relative  rights  of  life  tenant  and 
remainderman  would  largely  depend  on  the 
favor  or  caprice  of  the  trustee,  who  might 
either  buy  a  bond  bearing  a  high  rate  of  in- 
terest at  a  great  premium  and  Impair  the 
principal,  or  buy  a  bond  bearing  a  lower 
rate  of  interest  substantially  at  par  and  pre- 
serve the  principal  Intact 

The  order  of  the  Appellate  Division  and  the 
decree  of  the  surrogate  of  Chautauqua  coun- 
ty should  be  modified  in  accordance  with  tills 
opinion,  and  for  that  purpose  the  proceedings 
remitted  to  the  surrogate  to  state  the  ac- 
count, with  costs  to  both  parties  payable  out 
of  the  estate. 

EDWARD  T.  BARTLETT,  J.  (dissenting). 
I  am  unable  to  agree  with  the  conclusion 
reached  by  the  Chief  Judge  that  where  In- 
vestments are  made  by  the  trustee  the  prin- 
cipal must  be  maintained  Intact  from  loss 
occasioned  by  payment  of  premium  on  securi- 
ties having  only  a  definite  term  to  run;  noi 
can  I  agree  that  the  laying  down  of  such  a 
hard  and  fast  rule  is  supported  by  New  York 
Life  Ins.  &  Trust  Co.  v.  Baker,  165  N.  Y. 
484.  59  N.  E.  257,  53  L.  R.  A.  544,  and  is  not 
In  conflict  with  McLoutb  v.  Hunt,  154  N. 
Y.  179,  48  N.  B.  548,  89  L.  R.  A.  230,  and 
Matter  of  Hoyt,  IGO  N.  Y.  607,  55  N.  E.,  282, 
48  L.  R.  A.  126.  It  is  true  that  In  the  Mc- 
liOuth  Case  the  greater  portion  of  the  securi- 
ties held  by  the  trustees  In  trust  were  pur- 
chased by  the  testator  In  his  lifetime.  In  the 
Hoyt  Case  the  trustees  were  authorized  to 
set  apart  In  the  trust  fund  any  of  the  securi- 
ties held  by  the  testator,  but  decided  not  to 
do  so,  and  Invested  $1,250,000  of  the  trust 
In  government  4  per  cent,  bonds  and  railroad 
bonds  at  a  high  premium.  The  result  was 
that  this  premium  reached  29  per  cent,  for 
the  government  bonds  and  33^  per  cent  for 
some  of  the  railroad  bonds,  so  that  nearly 
$245,000  was  absorbed  by  the  premium.  If  a 
hard  and  fast  rule  is  to  be  laid  down  for 
the  government  of  trustees,  there  is.  In  my 
opinion,  no  well-grounded  distinction  between 
securities  passing  into  the  trust  from  the 
general  estate  of  a  testator  and  those  pur^ 
chased  by  trustees  In  the  exercise  of  their 
power  under  the  will. 

In  the  McIiOuth  Case,  supra,  two  ques- 
tions were  presented:  (1)  As  between  life 
tenant  and  remainderman,  who  should  bear 
the  loss  by  the  wearing  away  of  premiums; 
(2)  whether  a  stock  dividend  was  income  or 
capital.  The  latter  question  is  not  involved 
in  this  discussion.  It  was  amid  great  conflict 
of  authority  in  England  and  this  country 
that  the  McLouth  Case  was  carefully  con- 


sidered and  decided  by  a  unanimous  court 
Judge  O'Brien,  writing  for  t&e  court  said 
(page  189  of  154  N.  Y.  and  page  549  of  48 
N.  B.  [39  L.  R.  A.  230]):  "Notwithstanding 
the  conflict  of  authority  to  which  I  have  Just 
referred,  there  is  one  principle  or  rale  ap- 
plicable to  this  case,  with  respect  to  which 
the  parties  are  all  at  agreement  and  that  is 
that  the  questions  are  not  to  be  determined 
by  any  arbitrary  rule,  but  by  ascertaining, 
when  that  can  be  done,  the  meaning  and  in- 
tention of  the  testatrix,  to  be  derived  from 
the  language  employed  in  the  creation  of  the 
trust  from  the  relations  of  the  parties  to  each 
other,  their  condition,  and  all  the  surround- 
ing facts  and  circumstances  of  the  case." 
This  rule  was  strictly  applied  in  the  Hoyt 
Case,  supra,  and  the  Baker  Case,  supra.  In 
the  McLouth  Case  it  was  held,  after  examin- 
ing the  will  and  surrounding  circumstances, 
that  a  testatrix.  In  creating  a  trust  of  which 
her  grandchildren  were,  in  effect,  made  life 
tenants  up  to  a  specified  age  and  then  re- 
maindermen, directed  that  while  life  tenants 
they  should  receive  the  "full  Income,"  It  wa: 
her  Intention  that  they  should  receive  the 
entire  annual  Interest  of  the  bonds  without 
diminntlon  by  the  reservation  of  a  portion 
thereof  to  meet  any  depreciation  in  the 
market  value  of  the  bonds  through  their  ap- 
proaching maturity;  that  la,  that  the  i>rem- 
lum  should  not  be  charged  to  the  life  tenant 
and  that  this  intention  of  the  testatrix  was 
controlling. 

In  the  Hoyt  Case  a  different  situation  was 
presented.  The  testator,  Jesse  Hoyt  a  well- 
known  millionaire  of  bis  day,  died  leaving 
about  $8,000,000,  the  entire  amount  of  which 
he  bequeathed  to  his  brothers  and  their 
children.  The  opinion  states  (page  613  of  IGO 
N.  Y.  and  page  284  of  55  N.  E.  [48  L.  R.  A. 
126]):  "For  some  reason  not  disclosed  by 
this  record,  but  which  we  must  assume  was 
sufficient  the  testator  made  a  very  peculiar 
will  BO  far  as  his  only  child  and  daughter 
was  concerned.  By  the  fourth  clause  there- 
of be  directed  that  the  sum  of  $l,^iO,000 
should  be  appropriated  from  his  estate  and 
held  in  trust  for  the  use  and  l>eneflt  of  his 
daughter  during  her  life.  The  trustees  were 
directed  to  collect  and  receive  the  interest 
dividends,  and  income  therefrom,  and  from 
each  and  every  part  thereof,  and  to  apply  to 
her  use,  for  and  during  her  natural  life.  In 
the  most  bounteous  and  liberal  manner  as  to 
expenditure,  and  so  as  to  promote  ber  con- 
venience and  comfort,  and  gratify  her  reason- 
able desires."  This  case  was  decided,  not 
only  by  considering  the  language  employed 
by  the  creation  of  the  trust  but  the  surround- 
ing circumstances  and  the  relations  of  the 
parties  to  each  other,  which  were  peculiar 
and  most  perstiaslve  in  leading  the  court  to 
the  conclusion  that  the  testator,  who  left 
no  part  of  his  millions  absolut^y  to  hia 
only  child  and  daughter,  Intended  that  the 
trust  provision  entitled  ber  to  the  entire  in- 
come thereof,  and  the  loss  by  the  wearing 
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away  of  premltims  might  well  be  borne  by 
tbe  remaining  millions  In  tbe  estate  wbich 
passed  to  collaterals.  In  other  words,  this 
case  was  decided  by  tbe  application  of  tbe 
broad  and  reasonable  rule  laid  down  In  the 
HcLioath  Case,  already  Quoted. 

Tbe  case  of  New  York  Life  Ins.  &  Trust 
Co.  ▼.  Baker,  supra,  was  no  departure  from 
the  position  assumed  by  this  court  in  the 
two  cases  discussed,  but  followed  the  rule 
there  established.  Parker,  C.  J.,  In  the  opin- 
ion of  tbe  court,  cites  both  the  McLoutta 
and  Hoyt  Cases,  and  states  in  full  the  rule 
laid  down  in  the  former  case.  The  learned 
Judge  then  says:  "In  the  surrounding  facts 
and  circumstances  in  this  case  we  find  noth- 
ing that  leads  us  to  the  conclusion  that  the 
testator  intended  any  different  treatment 
of  the  trust  than  that  which  tbe  language  of 
the  clause  creating  it  plainly  Indicates,  viz., 
that  the  capital  of  the  trust  should  be  kept 
intact,  and  to  that  end  an  adequate  propor- 
tion of  the  annual  income  should  be  set  apart 
to  make  good  the  amount  paid  in  premiums 
In  order  to  secure  a  proper  investment." 

Tbe  case  at  bar  is  voluminous,  and  some 
of  its  most  important  questions  have  al- 
ready been  determined  by  the  vote  of  this 
court,  with  which  I  agree.  We  have  surviv- 
ing this  single  question,  whether  the  life 
tenant  or  remainderman  In  the  trusts  before 
ns  should  bear  the  loss  occasioned  by  the 
wearing  away  of  premiums.  In  my  opin- 
ion the  provisions  creating  the  trusts  and 
tbe  facts  bearing  upon  this  question  lead 
inevitably  to  the  conclusion  that  it  was  the 
intention  of  the  testatrix  that  the  life  ten- 
ant should  receive  the  full  Income  of  the 
trust  fund.  We  have  here  five  separate 
trmts  in  favor  of  as  many  grandchildren  of 
tbe  testatrix.  The  language  of  the  trusts 
is  identical,  save  as  to  name  of  beneficiary, 
and  provides  as  follows:  "I  give  and  be- 
queath to  my  executors  hereinafter  named 
two  hundred  and  forty-seven  (247)  shares  of 
the  capital  stodc  of  the  Brooks  Locomotive 
Works  aforesaid,  to  have  and  to  hold  the 
same  in  trust  nevertheless,  to  collect  and 
receive  the  dividends,  issues  and  profits  there- 
of, and  to  apply  the  same  to  the  use  of  my 
grandson,  Jesse  Brooks  Nichols,  in  semi-an- 
nual payments  or  as  often  as  tbe  same  shall 
be  declared  paid  or  realized,  until  my  said 
grandson  shall  arrive  at  the  age  of  thirty 
years."  It  is  then  provided  that  on  the 
happening  of  said  event  the  shares  of  stock, 
with  any  accumulations  or  earnings  thereon, 
shall  be  transferred  to  the  beneficiary.  It 
is  also  provided  that,  in  case  the  grandson 
dies  before  attaining  the  age  of  30  years, 
the  stock,  etc.,  shall  pass  to  his  issue,  and, 
falling  in  that,  to  the  surviving  children  and 
grandchildren  of  the  testatrix,  share  and 
share  alike.  B^erence  need  be  made  to  only 
a  few  of  tbe  many  facts  involved  in  this 
vcdnmiitoiiB  record  in  order  to  make  clear 
the  Intention  of  the  testatrix.  In  the  year 
1869  Horatio  G.  Brooks,  the  husband  of  the 


testatrix,  organized  the  company  known  as 
the  "Brooks  Locomotive  Wwrks";  the  plant 
being  located  at  Dunkirk,  Obautauqua  coun- 
ty. From  that  time  until  his  death  in  1887 
Brooks  was  the  president  of  tbe  company 
and  its  dominating  spirit.  The  capital  stock 
was  1260,000,  divided  into  2,500  shares  of 
the  par  value  of  $100  each,  and  it  so  remain- 
ed during  tbe  entire  existence  of  the  com- 
pany. The  business  of  the  company  was  the 
manufacture  of  railroad  locomotives.  The 
cori)oratiou  passed  through  various  vicis- 
situdes and  at  times  prior  to  1886  was  barely 
kept  going;  tbe  greatest  depression  occurring 
in  the  year  1873.  Succeeding  the  panic  of 
that  year  the  business  increased,  and  tbe 
company  became  solvent  and  prosperous  be- 
fore Mr.  Brooks'  death.  Julia  A.  Brooks, 
the  testatrix,  died  November  6,  1896,  ownhig 
1,700  of  the  2,600  shares  of  the  capital  stock 
of  tbe  company.  From  1887  to  1896  the 
business  was  exceedingly  prosperous.  In 
1896  there  began  a  new  era  in  locomotive 
building,  and  tbe  business  of  the  company 
was  very  greatly  increased.  Mrs.  Brooks 
by  her  last  will  and  testament  created  tbe 
five  separate  trusts  in  favor  of  her  grand- 
children, to  which  reference  has  already  been 
made.  The  principal  of  each  of  these  trusts 
consisted  of  247  shares  of  the  company,  ag- 
gregating for  the  five  trusts  1,235  shares. 
From  the  death  of  tbe  testatrix  in  1806  to 
the  sale  of  the  company  outright  of  its  busi- 
ness and  property  to  the  American  Locomo- 
tive Company  on  June  20,  1901,  there  was 
an  enormous  increase  of  business  and  prof- 
its, the  aggregate  dividends  during  that  per- 
iod amounting  to  305  per  cent  on  the  capita) 
stock.  The  net  amount  Of  the  purchase  price, 
after  deducting  from  tbe  gross  snm  of  ^tf,- 
626,837  certain  items,  the  nature  of  which  is 
not  material  at  this  time,  amounted  to  $4,- 
198,437,  representing  principal.  The  1,236 
shares,  constituting  the  five  trust  estates,  re- 
ceived of  this  net  amount  as  increase  of  cap- 
ital $2,083,907.88.  After  the  sale  there  was 
paid  to  the  stockholders,  Including  the  trus- 
tees under  the  will,  as  accumulated  surplus 
earnings,  the  sum  of  $900,000  with  tbe  as- 
sent of  all  parties.  This  payment  is  express- 
ly found  by  tbe  surrogate,  and  as  a  fact 
stands  unanimously  affirmed  by  the  Appellate 
Division.  It  thus  appears  that  at  the  time  of 
testatrix's  death  in  1896  this  era  of  great 
prosperity  had  already  dawned,  and  the  cap- 
ital stock  was  then  appraised  at  the  sum  of 
$450  per  share;  its  par  value  being  $100. 

The  testatrix  in  "article  thirteen"  of  her 
will  expressed  the  wish  that  the  investment 
in  each  of  tbe  trusts  should  be  maintained 
in  the  stock  of  the  Brooks  Locomotive  Works, 
adding  that,  if  there  was  in  the  future  any 
change  of  condition  surrounding  the  busi- 
ness which  In  the  Judgment  of  a  majority  of 
her  trustees  required  a  sale  of  the  stock 
for  the  preservation  of  the  prindpal,  it 
might  be  made.  The  testatrix  had  Beta,  this 
stock  largely  increase  in  value  when  she 
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created  the  five  Independent  trusts.  It  Is 
fair  to  asfitime  that  she  was  so  impressed 
with  the  business  future  of  the  Brooks  Loco- 
motlTe  Works  as  to  direct  her  trustees  to 
bold  this  stock,  nnless  satisfied  to  do  so 
would  place  the  principal  in  Jeopardy.  She 
was  convinced  that  at  the  termination  of  the 
trust  each  beneficiary  would  receive  not  only 
the  stock,  but  in  all  human  probability  a 
vast  increase  In  excess  of  its  par  value.  One 
other  fact  should  be  alluded  to  In  this  con- 
nection as  presumably  exerting  great  influ-- 
«ice  on  the  mind  of  the  testatrix.  In  all 
of  these  trusts  the  so-called  life  tenant  and 
remainderman  Is  one  and  the  same  person, 
subject  to  death  under  30  years  of  age  of 
the  former;  these  terms  being  used  as  con- 
venient forms  of  identification.  Added  to 
these  existing  facts  was  the  testamentary 
scheme  that  the  life  tenant  could  not  flnall}; 
receive  the  principal  of  the  trust  until  at- 
taining the  age  of  30  years.  It  was  in 
this  situation  that  the  testatrix  directed  her 
trustees  "to  collect  and  receive  the  dividends, 
issues,  and  profits  thereof,  and  to  apply  the 
same  to  the  use  of,"  etc.  (naming  the  bene- 
ficiary). The  testatrix  having  deemed  It  pru- 
dent to  postpone  for  a  very  considerable  time 
the  payment  over  of  principal,  and -in  view 
of  the  surrounding  circumstances,  it  is  quite 
reasonable  that  she  should  have  ordered  the 
payment  over  of  dividends,  issues,  and  prof- 
Its  without  directing  the  deduction  there- 
from of  sums  sufficient  to  meet  the  wearing 
away  of  premiums,  if  the  trustees  should 
In  the  future  see  fit  to  invest  this  large  in- 
crease of  capital  in  securities  at  prices  above 
par.  It  is  fair  to  suppose  that  testatrix  ar- 
gued with  herself  that  in  all  human  probabil- 
ity the  grandchild  receiving  the  dividends, 
issues,  and  profits  from  time  to  time  would, 
on  attaining  the  age  of  30  years,  receive 
the  stock  with  encM*mous  accretions,  and  that 
there  was  no  reason  why  be  should  not  re- 
ceive the  full  income  of  the  trust  estate  un- 
til that  distant  time  should  arrive. 

I  am  of  opinion  that  to  establlsb  a  hard 
and  fast  rule,  as  suggested  in  the  opinion 
under  consideration,  would  not  only  work 
great  hardship  in  many  cases,  but  is  an  over- 
ruling of  the  decisions  of  this  court  already 
discussed  and  ignoring  the  principle  of  stare 
decisis.  It  Is  doubtless  true  that  a  testa- 
tor ought  to  provide  in  his  will  as  to  where 
the  loss  In  the  wearing  away  of  premiums 
should  fall.  It  is,  however,  unfortunately 
the  fact  that  wills  in  this  respect  and  many 
others  are  left  to  construction  after  consider- 
ing the  language  of  the  will,  the  condition  of 
the  parties,  and  all  the  surrounding  circum- 
stances in  accordance  with  the  rule  estab- 
lished by  this  court 

The  order  of  the  Appellate  Division  and 
the  decree  of  the  surrogate  should  be  affirm- 
ed, with  costs. 

HAIGHT,  WILLARD  BARTLETT,  and 
HISOOCK,  JJ.,  concur  with  CULLBX,  0.  J. 


VA^•N  and  WERNER,  JJ„  concur  with  ia>- 
WARD  T.  BARTLETT,  J. 

Ordered  accordingly. 


(18S  N.  T.  }| 
CO  ANN  V.  CDLVER. 
(Court  of  Appeals  of  New  York.    Feb.  28. 1907.) 

1.  Conversion— Wills— CossTBtrcTios. 

Testator,  after  directing  payment  of  his 
debts,  xave  pecuniary  leKacies  to  three  persona, 
and  then  devised  and  bequeathed  the  residue 
of  his  real  and  personal  property  in  equal  shares 
to  five  persons  by  name.  He  then  gave  all 
his  real  and  personal  estate  to  E.,  hia  executor, 
for  the  payment  of  debts  and  legacies,  witii 
power  to  sell  and  dispose  of  the  same  as  be 
should  think  best.  Held,  that  such  will  did  not 
work  an  equitable  conversion  of  testator's  real 
estate  into  personalty. 

fEd,  Note. — For  cases  in  point,  see  Cent  Diu. 
vol.  11.  Conversion,  §|  38-48.] 

2.  ExECL'TOBS— Assets — Devises  of  Land. 

Testator's  real  estate  passed  to  his  five  deT- 
isees  in  equal  shares,  and  not  to  his  executor. 

3.  Same— Real  Estate— Rents  and  Paonis 
— Right  to  Sue. 

Where,  by  the  terms  of  a  will,  testator's 
real  estate  passed  directly  to  certain  devisees 
in  equal  shares,  and  not  to  his  executor,  such 
executor  had  no  capacity  to  sue  to  recover  rents 
and  profits  of  certain  of  such  real  estate  from 
testator's  co-tenant. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Di«. 
vol.  22,  Executors  and  Administrators,  SS  511- 
544.1 

4.  Same— PowKB  op  Sale. 

Under  Code  Civ.  Proc  (  2C13.  providine 
that  administrators  with  the  will  annexed  shall 
have  the  same  rights  and  powers  as  if  theT 
had  been  named  as  executors  in  the  will,  an 
administrator  with  the  will  annexed  had  no 
power  to  sell  testator's  real  estate,  where  the 
power  contained  in  the  will  was  a  discretionarr 
one,  bequeathed  to  B.  personally,  thoosh  be  was 
also  appointed  execator. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  Department 

Action  by  Pearl  Coann,  as  administrator 
with  the  will  annexed  of  Milton  White,  de- 
ceased, against  Daniel  D.  Culver.  From  a 
Judgment  of  the  Appellate  Division  (95  N.  T. 
Supp.  1122).  affirming  a  Judgment  In  favor  of 
plaintiff,  defendant  appeals.     Reversed. 

David  N.  Salisbury,  for  appellant  San- 
ford  T.  Church,  for  respondent 

GRAY,  J.  Milton  White,  in  his  lifetime, 
owned  with  the  defendant,  by  tenancy  In  com- 
mon, certain  farm  lands,  and  this  action  was 
commenced  by  the  plaintiff,  as  the  adminis- 
trator of  White  with  will  annexed,  to  compel 
the  defendant  to  account  for  and  to  pay  over 
the  one-half  part  of  the  rents,  issues,  income, 
and  profits  received  from  the  farm.  Whether 
the  plaintiff  is  entitled  to  maintain  such  an 
action  altogether  depends  upon  the  terms  of 
White's  will.  That  instrument,  in  the  first 
three  of  its  clauses,  after  directing  the  pay- 
ment of  the  testator's  debts,  gave  pecuniary 
legacies  to  three  persons.  By  the  fourtb 
clause  the  testator  gave,  devised,  and  be- 
queathed all  the  rest,  residue,  and  remainder 
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of  bis  real  and  personal  estate,  in  equal 
shares,  to  five  cousins,  naming  them.  The 
fifth  clause  then  reads  as  follows:  "I  give 
and  devise  all  my  real  and  personal  estate, 
of  what  nature  or  kind  soever  and  wherever 
situate,  to  Orange  A.  Eddy,  the  executor  of 
this  my  last  will  and  testament,  hereinafter 
nominated  and  appointed,  in  trust  for  the 
payment  of  my  Just  debts  and  the  legacies 
hereinbefore  specified,  with  power  to  sell 
and  dispose  of  the  same  at  public  or  private 
sale,  at  snch  time  or  times,  and  upon  snch 
terms  and  in  such  manner,  as  to  him  shall 
seem  meet  and  for  the  best  Interest  of  my 
estate;  and  I  do  hereby  direct  the  payment 
of  the  legacies  hereinbefore  named  in  full  In 
the  order  herein  named."  By  the  subsequent 
provision  of  the  will  E>ddy  was  appointed  as 
execntor.  He  died  prior  to  the  probate  of  the 
will,  and  the  testator  himself  had  disappeared 
at  some  date  prior  to  1889.  In  November, 
1889,  the  present  plaintiff  was  appointed  by 
the  snrrogate  to  be  the  temporary  adminis- 
trator of  the  estate,  and,  upon  an  adjudica- 
tion of  White's  death  and  the  admission  of 
his  will  to  probate,  received  letters  with  the 
will  annexed  in  January,  1893.  The  referee 
before  whom  this  case  was  tried  gave  Judg- 
ment in  favor  of  the  plaintiff  for  one-half  of 
the  net  profits  of  the  farm,  which  the  defend- 
ant had  received  from  a  certain  date,  when, 
under  a  written  agreement,  the  farm  was  let 
by  him,  according  to  the  referee's  finding,  to 
another  to  be  worked  on  shares.  His  de- 
cision In  favor  of  the  plaintiff  was  based 
apon  the  conclusion  that  the  terms  of  the 
will  had  effected  an  equitable  conversion  of 
the  testator's  real  estate  into  personalty,  and 
that  "the  converted  fund  became  personal  as- 
sets In  the  hands  of  the  executor,"  including 
the  rents  and  profits  of  the  Interest  In  the 
farm,  and  went  to  this  plaintiff  as  adminis- 
trator with  the  will  annexed. 

I  think  this  conclusion  was  erroneous.  In 
my  opinion,  under  the  provisions  of  this  will, 
the  title  to  the  testator's  real  and  personal  es- 
tate had  vested  In  the  five  persons,  to  whom, 
in  the  fourth  clause,  he  had  given  the  residue 
and  remainder  of  his  estate,  subject  only  to 
the  exercise  by  the  executor  of  the  power  of 
sale  conferred  upon  him  in  the  fifth  clause. 
They  alone  were  entitled  to  the  rents  and 
profits  of  the  land,  and.  If  that  be  true,  they 
alone  were  entitled  to  maintain  such  an  ac- 
tion. It  will  be  observed  that  none  of  the  ex- 
press trusts  authorized  by  law  was  created 
by  the  terms  of  the  fifth  clause ;  for  the  gift 
to  trust  was  for  the  payment  of  debts  and 
legacies.  The  executor  was  not  empowered  to 
receive  the  rents  and  profits  of  the  estate, 
nor  was  the  power  to  sell  imperative.  He 
took  no  estate,  but  simply  a  power  In  trust 
to  sell,  discretionary  in  its  exercise,  as  he 
might  find  it  advisable  to  act  Our  statutes, 
with  the  Intent  of  restricting  the  cases  where 
the  vesting  of  titles  may  be  suspended  by 
trusts,  have  specified  them,  and  have  provided 
for  effect  to  be  given  to  a  testator's  wishes. 


when  directing  other  trusts,  by  validating 
his  directions  through  powers  in  trust,  when 
lawful.  The  persons,  therefore,  to  whom 
White  had  devised  his  estate,  were  -vest- 
ed with  the  whole  title  thereto.  It  Is  not 
pretended  that  any  charge  upon  the  real  es*. 
tate  In  favor  of  the  debts  or  the  legacies  was 
expressly  created,  and  the  language  of  the 
will  does  not  permit  of  the  implication  of  any 
being  Intended. 

That  there  was  no  equitable  conversion 
of  the  real  estate  into  personalty,  as  of  the 
date  of  the  testator's  death,  will  be  plain 
upon  a  consideration  of  the  provisions  of  the 
will,  to  which  the  court  is  wholly  confined. 
There  is  nothing  in  the  will  which.  In  express 
terms,  commands  such  a  conversion,  and  no 
fact  appears,  or  is  found,  which  reveals  any 
such  situation  at  the  time  when  the  will  was 
made  as  to  support  an  implication  that  the 
testator  so  totended.  The  finding  of  the 
referee  that  the  personal  estate  was  Insuf- 
ficient to  pay  the  debts  and  the  legacies  can 
only  have  reference  to  the  date  when  the 
plaintiff  was  appointed  administrator.  The 
date  of  the  making  of  the  will  does  not  ap- 
pear in  the  record.  If  we  should  accept  the 
date  as  it  was  stated  upon  the  argument,  it 
was  in  1872,  or  some  17  years  before  the  ap- 
pointment of  the  plaintiff  as  temporary  ad- 
ministrator of  the  estate.  Nor  does  it  ap- 
pear that  any  debts  were  left  by  the  testator, 
or  that  any  creditors  ever  presented  claims 
against  his  estate.  We  have  no  fact  or  cir- 
cumstance suggestive  of  any  lack  of  person- 
alty at  the  time  of  the  making  of  the  testa- 
mentary dispositions.  Ck>nfining  ourselves, 
therefore,  to  the  provisions  of  the  will,  In 
order  to  discover  the  intention  of  the  tes- 
tator upon  the  subject,  we  find  its  prri- 
vislons  militate  in  the  most  emphatic  terms 
against  the  Idea  of  an  equitable  conversion 
of  the  whole  estate  into  personalty.  The  tes- 
tator has  devised  and  l>equeathed  the  residue 
and  remainder  of  his  real  and  personal  es- 
tate absolutely  to  five  persons  named.  That 
indicates  the  existence  of  the  idea  that  bia 
personal  estate  might  more  than  su£Sce  for 
the  payment  of  debts  and  legacies.  After- 
wards he  gives  to  his  executor  his  real  and 
personal  estate,  to  trust  for  the  payment  of 
debts  and  legacies,  and  a  power  of  sale,  which 
may  be  resorted  to  by  the  executor  to  sup- 
plement from  the  proceeds  of  a  sale  of  the 
real  estate  any  possible  deficiency  In  person- 
alty, and  he  directs  "the  payment  of  the 
legacies  herein  named  in  full  to  the  order 
hereto  named."  The  most  rational  toterpre- 
tation  of  such  a  direction.  In  view  of  his 
previous  gift  of  a  residuary  estate,  is  that  if, 
when  his  estate  came  to  be  administered,  the 
personalty  proved  Insufficient  to  meet  all  of 
the  legacies.  It  was  to  be  applied  to  their  pay- 
ment, to  the  order  g^iven,  and  then  resort 
was  to  be  had  to  a  sale  of  the  realty.  If  the 
provisions  of  this  will  evidence  the  existence 
of  a  belief  by  the  testator  that  he  would 
leave  personalty  ample  for  the  payment  of 
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bis  debts  and  legacies,  and  that  be  was  guard- 
ing against  a  possible  tnsufflclency  by  an- 
thortzing  a  sale  of  the  real  estate,  it  Is  plain 
that  the  amount  which  would  have  to  be  sold 
would  be  problematical,  and  this  militates 
against  the  testator's  intending  a  general  con- 
version. A  sale  of  the  realty  was  not  ex- 
pressly directed,  and,  as  nothing  exhibits  a 
.situation  where  it  might  be  inferred  to  have 
been  intended,  such  a  direction  cannot  be  im- 
plied. The  power  to  sell  was,  from  every 
aspect  of  this  will,  purely  discretionary  with 
Uie  person  he  appointed  to  be  his  executor. 

My  conclusion  Is  that  there  was  no  change 
worked  In  the  nature  of  the  real  property  by 
equitable  conversion,  and  that  it  remained 
as  such  until  it  was  In  fact  sold  under  the 
power  of  sale.  The  will  In  the  case  of  Cllft  v. 
Moses,  116  N.  Y.  144,  22  N.  B.  393,  was  not 
onllke  this  one  in  Its  provisions  and  the  de- 
cision In  tliat  case  t>ears  quite  cloRely  upon 
the  question  we  are  considering.  There  the 
testator  flrst  directed  the  payment  of  bis 
debts  and  gave  certain  legacies,  and  then  left 
to  his  daughter  the  residue  of  his  real  and 
personal  estate.  After  these  dispositions  be 
gave  to  his  executors  all  his  real  and  person- 
al property  for  the  purpose  of  paying  his 
debts  and  the  legacies  named  In  his  will,  "giv^ 
ing  them  power  to  sell,  mortgage,  or  convey 
any  and  all  real  estate  for  the  purposes  above 
named."  It  was  claimed  that  the  real  es- 
tate was  converted  Into  personalty  for  the 
purpose  of  paying  the  debts  and  legacies ;  but 
It  was  held  that  "the  power  of  sale  was  left 
entirely  discretionary  with  the  executor."  and 
that  "there  was  no  conversion  until  the  ex- 
ecutor exercised  the  power  and  consummated 
the  sale."  See,  also.  Blatter  of  the  Will  of 
Pox.  62  N.  Y.  530,  537.  11  Am.  Rep.  751. 

There  is  further  the  objection  that  tba 
plaintiff,  being  but  «n  administrator  witb  the 
will  annexed,  was  without  capacity  to  exer- 
cise the  power  of  snie  given  by  the  will.  $e<s 
tlon  2613,  Code  Civ.  Vroc.  In  providing  that 
administrators  with  the  will  annexed  shall 
"have  the  rights  and  powers  •  •  •  as  If 
they  had  been  named  as  executors  In  the 
will."  will  not  apply  where  the  power  of  sale 
Is  discretionary,  but  only  when  Imperative. 
The  power  In  this  case  was  given  to  Orange 
A.  Eddy,  who  is  described  as  thereinafter  ap- 
pointed to  be  executor.  The  power  was  not 
annexed  to  the  office  of  executor.  It  was  con- 
ferred upon  a  person  selected  by  the  testjitor, 
as  a  matter  of  personal  coufldence  reposed  In 
him.  If  the  power  was  Imperative  in  its 
nature,  or  was  distinctively  conferred  upon 
the  executor  as  such.  It  would  then  pass  to  an 
administrator  with  the  will  annexed.  Mott 
V.  Ackerman,  92  N.  Y.  539 ;  Cooke  v.  Piatt  88 
N.  •  Y.  85.  The  power  being  discretionary, 
whether,  the  donee  having  died,  It  survived 
in  the  Supreme  Court  and  could  be  executed. 
If  necessary,  by  its  appointee  for  the  purpose, 
it  is  unnecessary  for  us  to  decide  at  present 
The  question  may  be  an  open  one.  See  Cooke 
T.  Piatt,  supra ;  Boyce  t.  Adams,  123  M.  Z. 


403.  405,  2S  N.  E.  SSfl.  The  rteht  to  maintain 
an  action  of  this  nature  against  this  defend- 
ant resided  only  In  those  persons  in  whom  the 
legal  title  to  the  lands  bad  vested.  The  sole 
purpose  of  the  action,  as  disclosed  by  this 
complaint,  is  to  enforce  against  him  a  liabil- 
ity to  account  for  the  half  of  the  rents  and 
profits,  wblch  he  bad  received  under  the 
agreement  for  the  working  of  the  farm  lands. 
The  conclusion  reached  renders  it  unneces- 
sary to  consider  the  other  questions  raised  as 
to  the  construction  of  the  agreement  which 
the  defendant  made  for  the  working  of  the 
farm.  Whether  It  was,  as  the  referee  appears 
to  have  found,  a  lease  thereof,  under  wbidi 
a  third  person  was  In  possession  paying  rent 
or  profits,  or  whether  the  defendant  remained 
In  possession  thereof  and  farmed  it  through 
an  employ^  might  be  a  debatable  question. 

For  the  reasons  given,  I  advise  the  re- 
versal of  the  Judgment  appealed  from,  and 
that  a  new  trial  be  ordered,  with  costs  to 
abide  the  event 

CULLEN,  C.  J.,  and  HATCnT,  VAMN. 
WERNER,     WILLARD    BARTL.ETT.     and 

CHASE,  JJ.,  concur. 

Judgment  reversed,  et& 


(188  N.  T.  IT.) 

HOLT  V.  TUITB  et  aL 
(Court  of  Appeals  of  New  York.    Feb.  26.  1907.) 

1.  SPECiriO    PeBFOBM ANCB— CORTBACIS   TO   BB 

Enfobced    Aftkb    Death  —  Kvidbncb    to 

Establish. 

Contracts  alleged  to  have  boen  entered  Into 
with  persons,  to  be  enforrwl  after  their  death, 
unless  established  clearly  by  satisfactory  proofs, 
will  not  be  specifically  eatorced. 

[Ed.  Note.— For  cases  in  point  we  Cent.  Dig. 
vol.  44,  Specific  Performance,  »  387-389.] 

2.  SAMB  —  CONTBACTS        ENFORCEABI.B  —  COH- 

TRACT  TO  Take  ErrEcr  Atteb  Death— E»- 

IDEHOR— Sufficiency. 

In  an  action  for  specific  performance  of 
a  contract  evidence  held  insufiicient  to  estab- 
lish the  contract  that  upon  the  death  of  in- 
testate all  her  property  should  pass  to  plain- 
tiff in  consideration  of  certain  services  to  b« 
performed. 

Appeal  from  Supreme  Court  Appellate  Di- 
vision, Second  Department 

AcUon  by  William  T.  Holt  the  public  ad- 
ministrator, as  administrator  with  the  will 
annexed  of  Margaret  Gallagher,  deceased, 
against  Thomas  W.  Tuite,  Individually  and 
as  administrator  of  the  goods,  chattels,  and 
credits  of  Bridget  Dltton,  deceased,  and  oth- 
ers. From  a  decree  of  the  Appellate  Divi- 
sion (110  App.  Dlv.  915,  90  N.  Y,  Supp.  1126). 
afflrmiug,  by  a  divided  vote,  the  decree  of 
the  Special  Term,  defendants  appeal.  Re- 
versed and  remanded. 

Charles  L.  Hubbell,  for  appellanta.  James 
Burke,  Jr.,  for  respondent 

HISGOOK.  J.  This  action  was  originally 
brought  by  Margaret  Gallagher,  and,  she 
having  died,  the  present  plaintiff  was  sub- 
stituted in  her  plac&   It  was  brought  to  oeai> 


Digitized  by 


Google 


N.y.) 


HOLT  T.  Turm 


86B 


pe]  specific  performance  of  a  contract  alleg- 
ed to  have  been  made  between  the  intestate, 
Bridget  Dltton,  and  said  Margaret  Gallagber 
while  an  Infant,  whereby  the  former  agreed 
that  npon  her  death  all  of  her  property 
should  pass  to  the  latter  in  consideration 
daring  the  former's  life  of  the  companion- 
ship  of,  and  the  assumption  of  a  child's  du- 
ties and  tlie  performance  of  certain  other 
serrices  by,  said  Margaret,  and  which  con- 
tract, it  Is  claimed,  was  fully  executed  by 
the  latter.  The  complaint  also  alleged  a  le- 
gal adoption  by  the  intestate  of  said  infant, 
but  this  theory  was  abandoned  or  at  least 
was  not  sustained  upon  the  trial,  and  judg- 
ment was  awarded  In  faror  of  the  plaintiff 
solely  upon  the  theory  of  an  express  con- 
tract 

We  find  ourselves  unable  to  concur  in  the 
disposition  which  thus  far  has  been  made  of 
this  case,  and  think  that  within  rules  now 
well  established  by  this  court  as  applicable 
to  actions  of  this  character  the  Judgment 
should  be  reversed.  Cortaht  facts  and  in- 
cidents which  in  a  general  way  are  claimed 
to  support  plaintifTs  contentions  were  es- 
tablished npon  the  trial  without  any  particu- 
lar criticism  Or  doubt,  and  I  shall  cite  these 
somewhat  at  length  from  the  findings  of  the 
learned  trial  Justice. 

Margaret  Gallagher,  under  the  name  of 
Margaret  Harmon,  and  being  then  an  infant 
about  four  years  of  age  of  unknown  parents, 
some  time  prior  to  July  22, 1872,  was  commit- 
ted by  the  departihent  of  public  charities  of 
the  city  of  New  iork  to  Randall's  Island 
Asylums,  Schools,  and  Infants'  Hospital. 
UiK>n  the  date  mentioned,  and  again  one 
year  later,  being  then  five  years  old,  she  was 
discharged  by  the  public  authorities  to  Brid- 
get Dltton,  who  was  a  married  woman  35  or 
40  years  old  having  a  living  husband,  and  up 
40  that  time  and  thereafter  childless.  The 
child  continued  to  live  with  Bridget  and  her 
husband  until  the  death  of  the  latter  In  1891, 
and  thereafter  until  her  marriage,  with 
Bridget  alone.  After  her  marriage  she  went 
elsewhere  with  her  husband  for  a  few  years, 
but  otherwise  continued  to  live  In  a  tene- 
ment house  on  the  Ditton  lot  until  the  death 
of  Bridget  In  IQOQ.  Untii  she  was  married 
she  was  known  as  Maggie -Dltton.  She  was 
confirmed  under  that  name,  and  as  a  prereq- 
uisite of  such  confirmation,  and  rather  at 
the  <iuggestIon  of  the  priest  than  otherwise, 
was  baptized  in  the  same  name.  She  was 
married  from  Bridget  Ditton's  house,  and 
her  ctiild  was  spoken  of  by  the  latter  as  a 
grandchild.  The  DIttons  were  In  humble  cir- 
cumstances and  engaged  in  the  milk  business, 
and  Margaret,  until  her  marriage,  served 
them  faithfully  and  laboriously,  doing  vari- 
ous kinds  of  work  in  connection  with  the 
milk  business,  and  having  poor  clothes  and 
various  hardships,  but  leading  a  life  no  dif- 
ferent from  that  of  those  who  had  assumed 
her  care.    She  had  some  schooling,  and  when 


later  for  a  period  of  four,  years  she  worked 
out  she  brought  her  wages  home  to  Bridg- 
et After  moving  away  with  her  husband 
she  maintained  friendly  relations  with  Mrs. 
Ditton,  and  was  with  her  at  and  for  some 
time  prior  to  her  death.  Passing  beyond 
these  general  surroundings,  there  is  no  direct 
evidence  of  the  alleged  contract  of  which  en- 
forcement has  been  sought  and  allowed.  It 
is  not  claimed  that  there  was  any  written 
contract  or  that  the  public  authorities  or  any 
other  adult  acted  in  behalf  of  the  Infant  in 
making  the  alleged  contract  Outside  of  the , 
facts  already  referred  to,  the  evidence  that 
tbere  ever  was  any  suph  contract  consists 
solely  In  the  testimony  by  certain  witnesses 
of  statements  or  admissions  alleged  to  have 
been  made  by  Bridget  Dltton  and  which  have 
been  supposed  to  establish  the  existence  and 
details  of  the  contract 

I  shall  refer  td  this  testimony  somewhat 
at  length,  and  again  shall  quote  almost  en- 
tirely the  expressions  of  the  learned  trial  Jus- 
tice, this  time  as  found  In  his  opinion.  In 
reviewing  and  summarizing  this  testimony, 
he  states  as  follows:  "She  [Mrs.  Dltton] 
said  to  Lynch  [one  of  the  witnesses] :  "This 
Is  the  little  girl  I  have  taken  out  of  the 
Home.  Me  and  Tom'  are  going  to  adopt 
her.'  To  Dempsey  fanother  witness]  she 
said:  'What  work  Margaret  did,  she  did  for 
herself;  that,  when  she  died,  everything  be- 
longed to  Margaret  Ditton,  ber  daughter; 
this  happened  a  dozen  times;  that  she  had 
no  child  but  Margaret  Dltton;  and  that, 
when  she  died,  everything  belonged  to  her. 
That  Is  why  she  made  her  work.'  She  also 
told  Lynch,  'After  I  am  gone  everything  will 
belong  to  her,  and  the  harder  she  works  the 
more  she  will  have.'  She  told  the  witness 
Hart  that  Maggie  was  working  for  herself, 
and  not  for  her.  Just  before  Mrs.  Dltton  was 
taken  sick  she  had  Margaret  there,  and  she 
wanted  her  to  attend  her  and  stay  there; 
asked  her  forgiveness — that,  if  she  would  for- 
give her,  she  would  die  happy,  and  that 
whatever  was  left  was  hers.  Mrs.  Dltton 
said  that  she  had  not  used  ber  right  and  bad 
wronged  her.  Mrs.  Mills  [another  witness] 
said  she  was  present  at  a  conversation  be- 
tween Mrs.  Dltton  and  the  mother  of  the 
witness,  a  neighbor.  My  mother  said  to 
Mrs.  Dltton:  'Why  don't  you  make  a  win, 
and  leave  Margaret  what  yon  are  going  to 
leave  her?'  And  she  said:  'When  I  die,  ev- 
erything I  have  belongs  to  Margaret  She 
has  worked  bard,  been  faithful  to  me  and 
kind  to  me.' "  It  appears  that  the  alleged  dec- 
larations to  the  witness  Dempsey  were  made 
from  24  to  25  years  before  the  trial;  those 
to  the  witness  Lynch  on  several  occasions 
"from  10  to  12  or  14  to  15  years  ago";  those 
to  the  witness  Hart  12  or  13  years  before; 
and  those  to  the  witness  Mills  in  part  10 
years  or  more,  and  In  part  6  or  7  years  before 
the  trial.  It  further  appears  upon  the  sub- 
ject of  the  disinterestedness  of  these  wit- 
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nesses  that  tbe  defendant  administrator  in 
betiaif  of  bis  intestate  before  the  tMal  had 
foreclosed  a  mortgage  on  a  liouse  belonging 
to  tbe  mother  of  the  witness  Mills  and  tbe 
Bberiff  bad  ejected  them;  also,  that  such 
mother  bad  brought  a  suit  against  the  es- 
tate for  $1,000,  and  in  tbe  case  of  tbe  witness 
Hart  that  bis  wife  and  a  Mrs.  Lynch  (It  not 
appearing  whether  tbe  wife  of  tbe  witness 
Lynch)  "got  $3,000  away  from  Mrs.  Ditton," 
and  that  there  was  a  snlt  in  reference  to  it 
between  them  and  the  defendant  Tuite. 

Certain  other  rather  significant  facts  ap- 
pear by  plaintiff's  evidence.  At  tbe  same 
time  when  Margaret  lived  with  Mrs.  Ditton 
another  child  by  the  name  of  Ella  Reilly  was 
an  inmate  of  tbe  home,  and  upon  one  occa- 
sion Mrs.  Ditton  asked  the  witness  Lynch 
to  give  an  estimate  of  the  cost  of  building  a 
fence  dividing  her  lot  and  said,  "One  belongs 
to  Ella  and  tbe  other,  this  homestead,  be- 
longs to  Margaret"  Shortly  before  her  death 
Mrs.  Ditton  did  execute  to  Margaret  a  deed 
of  this  homestead,  which  was  claimed  by 
the  defendants  to  be  worth  upwards  of 
$5,000,  and  which  was  found  by  tbe  trial 
court  to  be  wortb  not  exceeding  $2,000. 

I  next  pass  in  order  to  a  consideration  of 
the  rules  by  which  we  are  to  determine  the 
weight  and  force  of  tbe  evidence  and  facts 
which  have  been  recapitulated.  Those  rules 
must  be  reasonably  familiar,  for  recently 
they  have  been  formulated  by  this  court  aft- 
er much  consideration  and  with  deliberation. 
They  have  emphasized  with  increasing  de- 
cisiveness tbe  caution  with  which  claims 
of  the  class  to  which  tbe  present  one  belongs 
must  be  scrutinized  and  tbe  high  order  of 
proof  by  which  they  must  be  sustained.  Tbe 
coiurt  has  felt  compelled  to  do  this  by  tbe 
frequency  with  which  such  claims  were 
arising,  and  in  view  of  the  dangerous  op- 
portunities afTorded  through  them  of  fraudu- 
lently sweeping  the  property  of  a  dead  per- 
son away  from  those  to  whom  it  would  natu- 
rally pass.  These  rules  must  be  general  In 
tbeir  application,  and  may  not  be  too  much 
shifted  In  any  particular  case  to  meet  the 
necessities  and  equities,  real  or  fancied,  of 
that  particular  case. 

In  Shakespeare  v.  Markham,  72  N.  Y.  400, 
403,  it  was  said  that  such  contracts  "are 
properly  regarded  with  grave  suspicion  by 
courts  of  justice  and  should  be  closely  scru- 
tinized, and  only  allowed  to  stand  when  es- 
tablished by  the  strongest  evidence."  In 
Hamlin  v.  Stevens,  177  N.  Y.  30,  48,  69  N.  B. 
118,  121,  It  was  said:  "While  such  contracts 
are  sometimes  enforced  by  the  courts,  It  is 
only  when  they  have  been  established  by  evi- 
dence BO  strong  and  clear  as  to  leave  no 
doubt  and  when  the  results  of  enforcing 
them  would  not  be  Inequitable  or  unjust." 
In  Rosseau  v.  Rouss,  180  N.  Y.  110,  120,  72 
N.  E.  916,  918,  In  speaking  of  an  alleged  con- 
tract sustained  by  many  equitable  circum- 
stances and  directly  testified  to  by  one  in- 
terested witness,  who  was  corroborated  by 


three  witnesses  testifying  to  admissions 
made  by  the  decedent  to  tbe  effect  that  he 
had  made  a  contract  resembling  tbe  one 
sworn  to,  the  court  said:  "Thus  the  evidence 
relied  upon  to  establish  the  contract  is,  first, 
tbe  testimony  of  the  mother,  who  tried  to 
swear  $100,000  into  tbe  pocket  of  her  own 
child;  and,  second,  the  testimony  of  wit- 
nesses who  swear  to  tbe  admioslons  of  a 
dead  man.  The  former  Is  dangerous,  the 
latter  Is  weak;  and  neither  should  be  acted 
upon  without  great  caution.  We  have  re- 
peatedly held  that  such  a  contract  must  not 
only  be  certain  aud  definite  and  founded  up- 
on an  adequate  consideration,  but  also  that  it 
must  be  established  by  the  clearest  and  most 
convincing  evidence.  •  '  •  •  We  have  been 
rigid  and  exacting  as  to  the  sufficiency  of 
the  evidence  to  establish  them  [sncb  con- 
tracts], and  have  condemned  tbe  proof  there- 
of 'through  parol  evidence  given  by  interested 
witnesses.'  As  'such  contracts  are  easily 
fabricated  and  bard  to  disprove  because  tbe 
sole  contracting  party  on  one  side  is  always 
dead  when  the  question  arises,'  we  have  de- 
clared that  they  'should  be  in  writing,  and 
tbe  writing  should  be  produced,  or,  if  ever 
based  upon  parol  evidence,  it  should  be  giv- 
en or  corroborated  in  all  substantial  particu- 
lars by  disinterested  witnesses.'  "  When  the 
evidence  in  this  case  is  measured  by  the  tests 
thus  prescribed,  I  think  that  it  not  only  does 
not  square  with  them,  but  that  it  is  unusual- 
ly deficient. 

While  it  may  be  conceded  that  such  a  con- 
tract as  is  claimed  might  have  been  equitable 
enough  after  the  husband  died  and  as  against 
the  present  defendants,  still  there  Is  no  over- 
whelming balance  in  favor  of  Mrs.  Gallagher's 
equitable  claim  to  such  a  contract.  While 
she  is  entitled  to  credit  for  having  been  duti- 
ful, she  secured  in  the  place  of  parents  who 
had  abandoned  her  guardians  who  were  ap- 
parently respectable,  and  who  fairly  shared 
with  her  their  moans  and  support  as  well  as 
their  hardships.  She  exchanged  a  charitable 
asylum  for  a  home  where  she  was  at  least 
free  from  the  dangers  incident  to  girlhood, 
and  where  she  was  absolutely  welcome  to  stay 
as  long  as  she  desired,  and  in  the  end  she 
secured  property  which  formed  a  considerable 
portion  of  all  of  that  which  had  been  accumu- 
lated by  Mrs.  Ditton.  But,  conceding  that 
equitable  considerations  would  have  been  sat- 
Isfled  by  a  disposition  of  all  of  tbe  decedent's 
property,  the  burden  still  rested  upon  the 
plaintiff  to  establish  that  in  fact  a  contract 
was  made  providing  for  such  disposition. 
The  mere  fact  that  equity  would  Justify 
such  a  contract  will  not  satisfy  the  necessity 
of  proving  that  such  contract  in  fact  was 
made.  And  It  Is  on  this  point  that  plaintiff's 
case,  as  I  regard  It,  is  fatally  weak. 

I  am  uncertain  just  when  the  contract  is 
siipposed  to  have  been  made.  The  complaint 
alleged  that  It  was  made  by  the  public  oflB- 
clals  at  the  time  the  Infant  was  delivered  to 
Mrs.  Ditton ;  but  no  such  allegation  was  sos- 
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talned  upon  tbe  trial,  and  the  findings  are 
silent  upon  this  point  But  necessarily,  in 
order  to  malce  it  valid,  the  contract  must  be 
assumed  to  have  been  made  with  tbe  child 
at  or  soon  after  tbe  time  when  she  went  to 
live  with  Mrs.  Dltton,  and  before  she  did  the 
various  things  which  are  claimed  to  have 
been  done  upon  tbe  faith  of  it  Contrary  to 
the  usual  rule,  no  adult  in  behalf  of  the  in- 
fant was  a  party  to  or  vouched  for  the  ex- 
ecution by  her  of  tbe  contract.  Thus  we 
have  an  unilateral  contract  of  the  most  pro- 
nounced character,  whereby  Mrs.  Ditton  abso- 
lutely relinquished  any  general  right  of  di»> 
position  of  her  property  even  in  favor  of  her 
husband,  in  consideration  of  a  promise  by  a 
mere  infant  which  could  not  be  enforced.  No 
written  bistrument  of  the  most  informal  kind 
evidenced  what  this  contract  was.  No  out- 
sider was  present  and  no  one  purports  to 
state  In  a  comprehensive  and  definite  way 
what  the  alleged  agreemoit  waa  Instead  of 
this,  we  are  relegated  for  proof  to  alleged 
statements  made  at  dates  ranging  from  6  to 
25  years  before  they  were  testified  to,  not 
carefully  and  deliberately  on  some  occasion 
of  importance,  but  without  consideration  in 
tue  course  of  Informal  and  impromptu  talks 
with  nelghtMjra  and  familiars. 

Some  of  the  witnesses  who  have  detailed 
these  talks  do  not  appear  in  an  entirely  un- 
prejudiced attitude;  but  assuming  that  they 
are  entirely  impartial,  and  that  without  any 
apparent  cause  for  it  they  have  been  able 
after  years  to  repeat  with  exact  precision 
what  the  dead  woman  said,  still  I  fail  to 
And  any  sufficient  proof  of  the  alleged  con- 
tract I  find  evidence  upon  the  assumption 
indulged  in  which  would  justify  the  conclu- 
sion that  the  dead  woman  Intended  to  adopt 
the  girl,  and  tliat  she  desired  or  expected  or 
believed  that  upon  her  death  everything 
would  belong  to  tbe  child.  She  may  have 
harbored  the  unfoun4ed  belief  that  the  child 
was  legally  adopted  and  would  Inherit  all  of 
her  property,  but  all  of  this  is  far  away  from 
plaintiff's  theory,  and  falls  far  short  of  es- 
tablishing that  at  some  thne  the  woman  made 
with  tbe  child  a  specific  contract  whereby 
she  bound  up  the  disposition  of  all  of  her 
property,  present  and  future,  to  the  latter  ha 
consideration  of  a  promise  to  do  the  various 
things  which  the  girl  is  said  subsequently  to 
have  done. 

Tbe  many  cases  cited  by  the  learned  coun- 
sel for  the  respondent  to  our  attention  for 
the  purpose  of  leading  us  to  a  different  con- 
clusion have  not  been  overlooked.  It  is  not 
possible  within  reasonable  limits  to  analyze 
and  distinguish  all  of  them,  but  a  word  may 
be  said  with  reference  to  two  in  this  court 
which  seem  to  be  relied  upon.  In  Winne  v. 
Winne,  166  N.  Y.  263,  59  N.  E.  832,  82  Am. 
St  Rep.  647,  there  was  a  written  contract 
and,  this  having  been  lost,  parol  evidence 
of  its  contents  was  admitted  which  was  re- 
garded as. satisfactorily  establishing  the  lost 
instrument    In  Healy  r.  Healy,  166  N.  X. 


624,  60  N.  B.  1112,  this  court  was  confronted 
by  a  unanimous  decision  in  the  Appellate  Di- 
vision which  prohibited  it  from  considering 
questions  which  in  this  case  are  <H>eu  to  us. 
The  Judgment  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  abide  evenV 

CUIJ^N,  0.  J.,  and  GRAY,  EDWARD  T. 
BABTIiETT,  HAIGHT,  and  CHASE,  JJ.,  con- 
cur; WILLARD  BARTLETT,  J,  not  sitting. 

Judgment  reversed,  etc 


(187  N.  Y.  434) 

6RIFFEN  et  al.  v.  KEESE  et  al. 
(Court  of  AppeaU  of  New  York.    Feb.  26, 1907.) 

1.  Judgment— Res  Junic.vTA. 

Executors  were  directed  to  icTest  a  fund 
aufficipnt  to  produce  certain  annuities,  the  will 
providing  for  a  distribution  of  the  fund  and  its 
unappropriated  income  among  the  testator's  liv- 
ing grandchildren  aa  the  annuitants  should,  re- 
spectively, die.  In  1885  the  surrogate  decreed 
$400,000  as  a  proper  fund  to  lie  set  apart  for 
the  production  of  the  annuities.  Later,  in 
another  action,  it  was  adjudged  that  a  child  of 
a  deceased  grandchild  could  not  share  in  the 
distribution.  Held,  that  these  judgments  were 
not  res  judicata  of  an  issue  raised  in  1904  as 
to  the  amount  necessary  to  produce  the  an- 
nuities as  payable  since  the  death  of  certain 
annuitants. 

[Bid.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  30,  Judgment  J§  1263-1268.] 

2.  Same— BtTBDEN  of  Pboot. 

Upon  one  pleading  res  judicata  rests  the 
burden  to  prove  that  the  issue  has  lieen  liti- 
gated. 

[E>L  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  30.  Judgment  f  1822.] 

3.  TausTS—AnNtnTiEa— Reduction  of  Fund. 

Where  executors  were  directed  to  invest 
a  fund  sufficient  to  produce  certain  annuities, 
the  will  providing  for  the  distribution  of  the 
fund  and  its  unappropriated  income  among  tes- 
tator's living  grandciiildren  as  the  annuitants 
should,  respectively,  die,  as  the  annuitants  die 
the  fund  may  be  reduced  to  a  sum  sufficient  to 
pay  the  remaining  annuities  and  the  excess 
transferred  to  the  residuary  estate. 

Cuilen,  C.  J.,  and  Gray  and  Chase,  JJ.,  dis- 
senting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Proceeding  by  Charles  Griffen  and  others, 
as  trustees,  against  William  L,.  Keese,  Mary 
W.  Pell-Haggerty,  and  others,  in  relation  to 
the  will  of  Samuel  WlUets,  deceased.  From 
a  Judgment  of  the  Appellate  Division  (100  N. 
Y.  Supp.  903,  115  App.  Div.  264)  modifying 
and  as  modified  affirming  a  Judgment  upon  a 
decision  at  Special  Term,  defendant  Hag- 
gerty  appeals.    Modified  and  aflirmed. 

On  the  6th  day  of  February,  1883,  Samuel 
Wlllets  died  a  resident  of  this  state,  leaving 
a  will  and  two  codicils,  which  were  duly  ad- 
mitted to  probate  on  the  2Gth  day  of  Febru- 
ary, 1883,  and  by  which  the  testator  disposed 
of  a  very  large  estate  to  many  different  per- 
sons and  Institutions  in  various  amounts, 
directly  or  in  trust  He  created  a  number 
of  annuities,  aggregating  the  sum  of  $10^000 
per  annum,  and  for  the  purpose  of  ecectlaf 
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an  adequate  fond  for  their  production  he 
provided  as  follows:  "And  I  direct  that  my 
executor*  do  set  apart  and  Invest  a  fund 
8u£9cient  to  produce  the  above  aunnltles,  or  a 
sufficient  amount  of  stocks  to  be  held  for 
that  purpose  or  a  part  of  each,  which  fund 
and  the  unappropriated  income  thereof  is 
on  the  decease  of  the  annuitants  as  they 
respectively  die  to  be  divided  among  my 
grandchildren  who  shall  be  living  at  the  time 
of  the  death  of  the  respective  annuitants, 
per  capita  and  not  per  stirpes,  only  retain- 
ing an  amount  sufficient  to  produce  the  re- 
quired amount  for  the  remaining  annuitants." 
By  a  residuary  clause  in  the  will  the  testator 
gave  to  his  executors  all  the  residue  of  his 
estate  In  trust,  with  directions  to  convert 
the  same  into  cash,  which  was  to  be  divided 
into  five  shares,  one  of  which  was  to  be  in- 
vested In  bonds  and  mortgages  for  the  benefit 
of  each  of  the  testator's  grandchildren,  with 
absolute  remainder  over  to  his  or  her  sur- 
viving lawful  Issue,  If  any,  and  to  the  sur- 
vivors of  the  testator's  grandchildren  upon 
the  death  of  any  of  them  without  Issue.  The 
residuary  clause  was  modified  by  the  second 
codicil,  in  which  the  testator  declares  that 
in  consequence  of  having  made  ample  provi- 
sion in  other  parts  of  his  will  for  his  grand- 
daughter Amelia  W.  Leavitt  and  her  issue 
he  revokes  so  much  of  the  residuary  clause 
as  applies  to  said  granddaughter,  and  directs 
the  division  of  the  residuary  estate  among 
the  testator's  other  four  grandchildren,  their 
issne  or  survivors  in  accordance  with  the 
provisions  of  the  residuary  clause.  Of  the 
13  annuitants  who  were  ttie  objects  of  the 
testator's  bounty  only  12  survived  the  testa- 
tor, and  their  annuities  aggregated  $9,500 
per  annum,  while  there  were  only  eight  of 
the  annuitants  living  at  the  time  of  the  com- 
mencement of  this  action  In  June,  1904,  and 
their  combined  annuities  required  a  net  an- 
nual income  of  $5,400  per  aunum,  which  has 
since  lieen  reduced  to  $5,200  by  the  death  of 
the  annuitant  Thaddeus  Rich.  Other  facts 
appear  in  the  opinion. 

Charles  F.  Brown,  for  appellant  John  !>. 
Cadwalader,  for  respondent  Leavitt  Wilson 
M.  Powell,  for  respondents  GrifFen  et  aL 
Henry  A.  Forster  for  Wlilets  and  Frame. 

WERNER,  J.  (after  stating  the  facts.)  In 
form  this  is  an  action  by  the  trustees  to  pro- 
cure the  Judicial  adjustment  of  their  ac- 
counts and  to  obtain  Judicial  construction 
of  certain  clauses  of  the  will  from  which 
they  derive  their  powers.  In  substance,  it  is 
a  contest  between  the  testator's  grandchil- 
dren and  the  daughter  of  a  deceased  grand- 
child over  the  distribution  of  a  portion  of 
the  estate  which  has  thus  far  constituted  a 
part  of  the  annuity  fund  referred  to  In  the 
foregoing  statement  of  facts,  and  whlcli  has 
been  decided  by  the  courts  below  to  belong  to 
the  surviving  grandchildren  of  the  testator,  as 
•gainst  the  surviving  great-grandchild  who 


claims  under  the  residuary  clause  of  the  wHI. 
The  precise  point  and  scope  of  the  present 
controversy  will  be  made  manifest  by  the 
statement  of  some  additional  facts  which 
form  a  part  of  the  history  of  the  adminis- 
tration of  this  estate. 

In  1885  the  executors  who  had  qualified 
presented  their  accounts  to  the  surrogate 
for  settlement  All  the  parties  in  Interest 
were  then  before  the  court  In  that  proceed- 
ing is  was  decreed  that  the  executors  "pay  to 
themselves,  as  trustees,  the  sum  of  four  hun- 
dred thousand  dollars  as  a  fund  sufficient 
to  produce  the  several  annuities  provided 
for  In  said  will  •  •  •  to  be  held  and  ap- 
plied by  them  under  the  provisions  of  said 
will  relating  to  said  fund."  At  that  time 
the  residuary  legatees  objected  that  the  fund 
was  larger  than  was  necessary  to  produce 
the  annuities,  and  the  executors  asserted 
that,  in  view  of  the  contingencies  of  taxation 
and  the  fluctuations  of  interest  rates,  it  could 
not  safely  be  made  smaller.  The  surrogate 
adopted  the  view  of  the  executors  and  fixed 
the  amount  of  the  fund  as  above  stated.  No 
appeal  was  taken  from  this  decree,  and  the 
executors  paid  over  to  themselves  as  trustees 
of  the  annuity  fund  the  sum  of  $400,000. 

Thus  matters  stood  in  ISSG,  when  the  trus- 
tees had  presented  their  annual  account  in  a 
proceeding  In  which  again  all  the  parties  in 
.interest  were  present  or  represented.  In  that 
proceeding  the  residuary  legatees  had  again 
contended  that  the  annuity  fund  was  larger 
than  was  necessary  to  produce  the  annuities, 
and  again  the  surrogate  had  overruled  the 
contention,  but  apparently  upon  the  ground 
that  the  question  could  only  be  passed  upon  in 
a  proceeding  instituted  for  that  express  pur- 
pose. An  appeal  to  the  General  Term  In  the 
First  Department  (In  re  Willetts,  44  Hun,  629) 
resulted  in  an  affirmance  of  that  decree,  and 
then  the  case  came  to  this  court  (112  N.  T. 
297.  19  N.  E.  694),  where  the  question  was 
considered  as  being  directly  Involved.  In 
speaking  for  the  court  the  late  Judge'  Earl 
said:  "It  is  further  claimed  that  the  $400,- 
000  set  apart  to  raise  the  annuities  is  too 
large  a  sum,  and  that  a  portion  of  it  should 
be  restored  to  the  residuary  fund.  It  was 
the  duty  of  tiie  trustees  to  set  apart  a  suffi- 
cient sum  to  produce  the  annuities,  and  the 
fund  should  be  so  large  as  to  provide  against 
all  reasonable  contingeudes  and  to  make  sure 
that  it  would  produce  a  sufficient  sum  to  pay 
the  aunulties.  The  surrogate,  on  the  ac> 
counting  of  the  executors,  deterhiined  that 
the  $400,000  should  be  set  aside  for  that  pur- 
pose. That  determination  has  never  been 
appealed  from,  and  cannot  now  be  reviewed 
or  reversed  upon  appeal.  But  even  If  it 
oould  1)0,  we  would  feel  Indisposed  to  Inter- 
fere with  it  If  experience  shall  in  the  fu- 
ture demonstrate  that  the  fund  is  more  than 
sufficient  to  produce  the  annuities,  the  trus- 
tees are  still  under  the  control  of  the  courts, 
and  may,  by  proper  action  of  the  sum^ate 
or  of  some  other  court  be  compelled  to  r»> 
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dace  tbe  amonnt  and  restore  a  portion  ttaer^ 
of  to  the  residuary  fund."' 

In  1897  the  plaintiffs,  as  trustees,  com- 
menced an  action  In  tbe  Supreme  Court 
against  the  present  appellant  and  all  other 
persons  In  Into'est  for  an  accounting  and  a 
further  construction  of  the  will.  The  reasons 
for  the  salt  seem  to  have  been  that  a  number 
of  the  annuitants  had  died,  the  most  recent 
decedent  having  been  Sarah  A.  WlUets,  and 
that  Mrs.  Pell-Haggerty,  the  present  appel- 
lant, was  claiming,  or  might  claim,  a  share  in 
that  part  of  the  annuity  fund  which  had  be- 
come distributable  by  reason  of  that  death. 
The  complaint  In  that  action  contained  an  al- 
legation to  the  effect  that  the  trustees  were 
nnable  to  determine  whether  the  present  ap- 
pellant was  entitled  to  any  share  In  that 
portion  of  the  annuity  tmst  fund  and  the 
unappropriated  Income  thereof  then  In  their 
bands,  which  became  distributable  upon  the 
death  of  Sarab  A.  Wlllets,  and  prayed  for  an 
adjndlcatlon  In  that  behalf.  In  the  answer 
of  the  present  appellant  she  submitted  her 
rights  to  the  court  The  case  was  brought 
to  trial  bpfore  the  late  Mr.  Justice  Beekman, 
•who  rendered  his  decision  In  January,  1888, 
In  which  he  found  as  one  of  his  conclusions 
of  law  "that  the  defendant  Mary  W.  Pell-Hag- 
Kcrty,  the  only  child  and  next  of  kin  of  said 
Frederick  WlUets,  deceased.  Is  not  entitled 
to  any  share  In  that  portion  of  the  principal 
of  said  annuity  trust  fund  and  the  nnap- 
propriated  Income  thereof  now  In  the  plain- 
tiff's hands,  which  became  distributable  upon 
the  death  of  said  Sarah  A.  Wlllets,  and  that 
8b«  Is  not  entitled  to  the  portion  thereof 
which  her  father,  the  said  Frederick  Wlllets, 
would  have  been  entitled  to  If  he  were  living, 
nnd  that  the  issue,  or  children,  or  personal 
representatives,  or  assigns  of  either  of  tbe 
five  grandchildren  of  tbe  testator,  are  not, 
and  will  not  be,  entitled  to  share  In  any 
dlstrlbntion  hereafter  to  be  made  of  any  part 
of  tbe  principal  or  unappropriated  Income  of 
the  said  annuity  tmst  fund,  so  long  as  either 
of  said  five  grandchildren  survive.  But  that 
the  said  portion  of  said  principal  and  the  un- 
appropriated Income  thereof  shall  be  divided 
and  paid  over  to  the  survivor  or  survivors  of 
the  said  five  grandchildren  as  directed  in  said 
•will."  This  conclusion  is  reproduced  In  hsec 
verba  In  the  recitals  of  the  Judgment  or  de- 
cree, but  is  not  repeated  In  the  adjudication 
clauses,  which  simply  specify  tbe  details  of 
the  distribution  which  resdlt  from  tbe  legal 
conclusion.  No  appeal  was  ever  taken  from 
that  Judgmrat  which  was  entered  of  record 
on  tbe  28th  day  of  January,  1898. 

Since  that  time  the  deaths  of  two  other  an- 
nuitants have  Intervened,  and  again  tbe  trus- 
tees bave  brought  suit  to  have  their  accounts 
passed  upon,  and  to  ask  the  court  for  Instruc- 
tions as  to  tbe  fnrther  distribution  of  such 
portions  of  tbe  annuity  fund  and  Its  unap- 
propriated Income  as  became  distributable  by 
tbe  death  of  the  annuitant  Annie  T.  Shot- 
Tvell  before  the  commencement  of  this  suit, 

80  N.E.— 24 


and  by  the  death  of  the  annuitant  Thaddens 
Blch,  which  occurred  pendente  lite.  In  their 
complaint  the  trustees  set  forth  the  various 
deaths  that  bave  reduced  the  number  of  the 
annuitants,  the  several  distributions  that 
bave  taken  place,  and  then  they  allege  "that 
the  said  sum  of  $400,000  has,  In  point  of  fact, 
been  more  than  sufficient  to  produce  the  an- 
nuities required  by  Bald  will,  and  there  has 
been  a  surplus  of  income  from  said  annuity 
fund  which  has  also  been  divided  from  time 
to  time  pursuant  to  the  terms  of  the  will." 
The  defendant  appellant  interposed  an  an- 
swer admitting  that  the  annuity  fund  bad 
been  larger  than  necessary  to  produce  the  an- 
nuities provided  for  in  the  will;  alleging  that 
various  distributions  bave  been  made  as  an- 
nuitants have  died;  alleging,  further,  that 
there  Is  still  in  the  fund  an  excess  of  prin- 
cipal over  what  is  necessary  to  take  care  of 
tbe  surviving  annnitles,  as  well  as  a  consid- 
erable surplus  of  unappropriated  Income,  and 
that  the  trustees  can  safely  restore  to  tbe 
residuary  fund  a  considerable  sum  of  such 
principal  and  unappropriated  Income.  Such 
sum,  the  answer  suggests  to  the  court,  should 
then  be  divided  Into  four  parts  or  shares, 
one  of  which  should  be  awarded  to  tbe  ap- 
pellant as  one  of  the  four  surviving  residuary 
legatees.  Tbe  case  was  brought  to  trial  be- 
fore Mr.  Justice  McCall  at  Special  Term,  who 
decided  that  tbe  sum  of  $271,017.21,  which 
was  the  amount  in  tbe  annuity  fund  at  that 
time,  is  larger  than  necessary  to  provide  for 
tbe  payment  of  the  remaining  annuities,  and  ' 
that  It  could  safely  be  reduced  to  $100,000, 
but  that  the  surplus  or  excess  beyond  the 
last-mentioned  sum  should  be  divided  among 
tbe  four  surviving  grandchildren  of  the  testa- 
tor. In  accordance  with  the  terms  of  tbe  an- 
nuity clause  of  tbe  will,  and  not  among  the 
residuary  legatees.  An  appeal  to  tbe  Appel- 
late Division  resulted  in  a  modification  of  the 
judgment  entered  upon  tbe  decision  of  Mr. 
Justice  McCall  by  fixing  the  annuity  fund 
at  $1.50,000,  Instead  of  $100,000,  and  as  thus 
modified  the  judgment  was  affirmed. 

These  extracts  from  the  history  of  the  case 
render  it  evident  that  tbe  decision  of  tbe  very 
narrow  question  brought  np  by  this  appeal 
depends  (1)  upon  the  effect  of  the  previous  de- 
cisions of  the  various  tribunals  In  which  the 
different  proceedings  above  recited  have  been 
carried  on;  (2)  upon  the  proper  construction 
of  the  annuity  clause  in  the  testator's  will  If 
none  of  the  previous  decisions  are  binding 
upon  us  as  res  judicata. 

The  respondents  contend  that  the  surro- 
gate's decree  of  1885,  and  the  judgment  in 
the  Supreme  Court  action  of  1807,  are  both 
res  judicata,  while  the  appellant  insists  that 
neither  of  these  adjudications  Is  binding  in 
the  litigation  at  bar,  in  which  the  question 
now  at  issue  has  for  the  first  time  been  raised 
and  decided.  It  is  our  view  that  neither  of 
these  contentions  can  be  wholly  sustained. 
In  tbe  decree  of  1885  the  surrogate  decided 
that  tbe  sum  of  $400,000  was  a  proper  fund 
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to  be  set  apart  by  the  trustees  for  tbe  produce 
tlon  of  tbe  annuities  created  by  tbe  testator. 
Tbat  WBB  a  question  raised  by  tbe  objections 
of  tbe  residuary  legatees,  and  one  wbich, 
being  necessarily  Involved  In  tbe  accounting, 
tbe  surrogate  bad  tbe  jurisdiction  to  deter- 
mine. Tbat  decree  Is  binding  upon  alt  tbe 
parties,  and,  so  far  as  It  affects  tbe  res,  up- 
on all  tbe  world.  In  every  tribunal  wbere  tbe 
same  question  is  sougbt  to  be  litigated  by  tbe 
same  parties  or  tbelr  privies.  All  that  was 
decided  by  tbe  surrogate  In  1885  was  tbat  tbe 
fund  as  then  proposed  to  be  constituted  by 
tbe  trustees  vras  proper  and  reasonable  to 
produce  tbe  annuities.  Tbat  was  tbe  view 
of  this  court  when,  upon  an  appeal  from  an- 
other decree,  It  was  declared  that  tbe  decree 
fixing  the  amount  of  the  annuity  fund  In 
18Sr>.  which  bad  not  been  appealed  from,  was 
a  binding  adjudication  and  would  remain  so 
until  some  court  having  control  of  tbe  trus- 
tees and  of  the  subject-matter  should  change 
the  amount  of  the  fund.  Matter  of  WUlets, 
supra.  Tbat  Is  what  was  decided,  and  noth- 
ing more.  To  that  extent  the  decree  Is  bind- 
ing, and  no  further. 

The  legal  status  established  by  the  decree 
of  1885  remained  unchanged  when  tbe  Su- 
preme Court  action  of  1807  was  commenced. 
Frederick  Wtllets,  one  of  tbe  grandchildren 
of  the  testator,  having  died  in  1895,  and  tbe 
question  having  arisen  whether  bis  daughter, 
tbe  present  appellant,  was  entitled  to  her 
father's  share  in  that  part  of  tbe  annuity 
fund  and  its  unappropriated  Income  which 
became  distributable  upon  the  death  of  Sarah 
A.  Wllleta,  one  of  the  annuitants  who  had 
died  in  July.  1890,  tbe  trustees  commenced 
the  action  for  an  accounting  tbat  has  been 
referred  to.  and  it  was  therein  decided, 
among  other  things,  that  the  present  appel- 
lant was  not  entitled  to  any  share  in  tbat 
portion  of  tbe  annuity  fund  or  the  unap- 
proi)rlated  income  that  was  then  distribut- 
able. That  is  the  express  purport  of  one  of 
Mr.  Justice  Bcekman's  conclusions  of  law, 
and  that  Is  the  necessary  effect  of  the  judg- 
ment entered  thereon,  which  directs  d'strlbu- 
tlon  in  accordance  with  that  conclusion. 
That  judgment  Is  to  be  interpreted  in  tbe 
light  of  the  circumstances  then  existing,  the 
issues  then  raised,  and  the  attitude  of  tbe 
then  defendant,  tbe  appellant  in  the  cise  at 
bar.  No  change  bad  been  made  In  the  an- 
nuity fund  except  such  as  had  been  wrought 
by  the  distributions  of  principal  and  unap- 
propriated income,  as  death  had  reduced  thp 
number  of  annuitants.  The  only  issue  raised 
and  litigated  was  whether  the  defendant 
Haggerty  and  the  issue,  children,  personal 
representatives  or  assigns  of  either  of  the  five 
grandchildren  of  the  testator,  were  entitled  to 
share  in  that  portion  of  tbe  annuity  fund  or 
Its  unappropriated  Income  wbich  had  become 
distributable  by  tbe  death  of  the  annuitant 
Sarah  A.  WlUets;  or  in  any  distribution  there- 
after to  be  made  so  long  as  either  of  sa'd 
grandcblldren  should  survive.   Tbe  controver- 


sy was  confined  to  the  disposition  of  tbe  an- 
nnity  fund,  as  such,  and  it  embraced  nottainc 
else.  There  was  in  the  complaint  of  tbe 
trustees  no  suggestion  that  tbe  annuity  fund 
was  larger  than  necessary  to  produce  the  sur- 
viving annuities,  and  tbe  answer  of  tbe  de- 
fendant Haggerty  simply  submitted  ber 
rights  to  tbe  court  As  to  the  issue  actually 
decided  tbe  Judgment  In  tbat  action  is  res 
Judicata,  but  It  cannot  have  that  eltect  upon 
a  question  which  was  not  then  involved  and, 
for  aught  we  know,  bad  not  yet  then  arisen. 
Stokes  V.  Foote,  172  N,  T.  327.  65  N.  B.  176. 
Neither  the  record,  nor  any  extrinsic  evidence 
brought  to  our  attention,  shows  that  the  ques- 
tion now  before  us  was  in  fact  litigated  in 
the  action  of  1897.  Tbe  burden  of  making 
this  proof  rests  upon  tbe  respondents  wbo 
rely  upon  tbe  plea  of  res  judicata,  and  any 
uncertainty  as  to  what  has  actually  been  liti- 
gated must  innre  to  the  benefit  of  tbe  appel- 
lant. Bell  V.  Merrlfield.  109  N.  Y.  211.  16  N. 
E.  55.  4  Am.  St  Rep.  436. 

It  has  I)een  sometimes  stated  to  be  tbe  gen^ 
eral  rule  that  a  judgment  is  conclusive  not 
only  upon  the  question  actually  contested 
and  determined,  but  upon  all  matters  which 
might  have  been  litigated  and  decided  In  the 
same  suit  This  Is  doubtless  true  of  all  mat- 
ters properly  belonging  to  the  subject  of  tbe 
controversy  and  within  the  scope  of  tbe  Issues. 
But  tbat  is  not  the  mle  when  the  second  suit 
although  between  the  same  parties.  Is  on  a 
different  cause  of  action.  In  such  a  case  tbe 
Judgment  is  not  conclusive  on  all  matters 
which  might  have  been  litigated  in  the  form- 
er action,  but  only  as  to  such  points  or  qoes- 
tlons  as  were  actually  In  issue  and  adjudicat- 
ed therein.  Cromwell  v.  Sac.  Co.,  94  U.  8. 
851,  24  L.  Ed.  195.  The  issue  In  the  suit  of 
1897  was  whether  the  defendant  Haggerty, 
the  present  appellant  was  entitled  to  shar*' 
In  tbe  distribution  of  tbe  annuity  fund  and 
its  unappropriated  income.  The  Issue  In  tbe 
action  at  bar  Is  whether  tbe  annuity  fund 
can  be  reduced,  and  a  portion  thereof,  to- 
gether with  tbe  unappropriated  Income, 
transferred  to  the  residuary  estate.  There 
might  have  been  no  good  reason  for  urging 
the  reduction  of  the  annuity  fund  in  1897; 
while  to-day  its  excessiveness  Is  a  conced- 
ed fact  Tbe  judgment  of  1897  is  therefore 
binding  upon  the  appellant  only  to  the  ex- 
tent of  precluding  her  from  attacking  the 
validity  of  the  annuity  fund  as  constituted  In 
1885.  as  contlnuM  under  tbe  Judgment  of 
1897,  and  from  claiming  any  share  In  the  dis- 
tribution of  the  annuity  fund,  as  such,  and 
the  unappropriated  income  thereof,  either 
theretofore  made  or  thereafter  to  be  made. 
To  tbat  extent  the  Judgment  of  1897  Is  res 
judicata,  for  tbose  were  tbe  precise  issues  liti- 
gated and  necessarily  decided.  Budd  v.  Cor- 
nell, 171  N.  Y.  128.  63  N.  B.  823. 

In  tbe  action  at  bar  the  courts  are  now,  for 
the  first  time,  confronted  with  tbe  dtavct 
question  .whether  the  annuity  fund  created 
by  the  testator,  which  Is  concededly  latser 
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tban  l8  necessary  to  produce  the  surviving 
ajonuitles,  can  be  reduced  to  a  proper  amount, 
and    the  excess  transferred  to  the  residuary 
fund;   or   whether   the   annuity   fund,   hav- 
ing   been  once  fixed,  can  never  be  chang- 
ed, no  matter  bow  excessive  it  may  be.    In 
vie'w  ot  what  we  have  said  as  to  the  effect  of 
tbe  former  Judgments,  we  may  now  consider 
that  question  In  the  light  of  tbe  language  of 
tlie  -will.    Having  created  a  numbw  of  an- 
nuities, the  testator  found  it  necessary  to 
create  b  fund  for  their  production.    His  ex- 
ecutors were  therefore  directed  to  set  apart 
and  invest  "a  fund  sufficient  to  produce  the 
above  annuities."     Not  an  unlimited  fmid; 
not  an  excessive  fund;  but  a  sufficient  fund. 
Ttke  production  of  these  annuities  is  tbe  un- 
derlying subject-matter  of  this  part  of  the 
wiU.     That  is  the  evident  purpose  of  this 
clause.    That  Is  the  obvious  reason  for  tbe 
fund.     Tbe  distribution  of  ttiis   fund  was 
clearly  not  the  primary  object  of  its  creation. 
That  was  to  be  a  mere  incident,  because  the 
death  of  tbe  annuitants,  from  time  to  time, 
would  be  sure  to  reduce  the  income  that  was 
necessary,  and  that  would  operate  to  release 
a  part  of  the  fund.    Tbe  testator's  direction 
as  to  the  establishment  of  the  fund  was  prac- 
tically reiterated  as  to  its  subsequent  main- 
tenance, for  the  trustees  are  admonished  to 
retain  only  "an  fimount  sufficient  to  produce 
the  required  amount  for  the  remaining  annuls 
tanta."    So  much  for  tbe  annuity  clause,  con- 
sidered upon  its  own  clear  language.    When 
we  pass  from  that  to  take  a  view  of  the  tes- 
tator's personality,   the  extent  of  his  vast 
fortune,  and  the  minuteness  and  variety  with 
which  he  provided  for  Its  disposition  among 
the  many  objects  of  his  bounty,  we  see  even 
more  plainly  that  it  oould  not  Iiave  been  his 
Intention  to  create  a  fixed  and  Immutable 
fund.      He   could   easily    have    named   tbe 
amount  to  be  set  aside  as  an  annuity  fund, 
but  he  did  not  do  it.    He  left  titat  to  the  good 
Judgment  and  discretion  of  his  executors. 
Tbey  established  a  fund  which,  at  that  time. 
was  proper  and  sufficient,  tailing  into  ac- 
count tbe  then  prevailing  rates  of  Interest 
and  tbe  then  existing  methods  of  taxation. 
We  entertain  no  doubt  that  if  the  fund,  as 
established,  had  proven  too  small  to  carry  out 
the  testator's  directions,  the  executors  could 
have  drawn  upon  tbe  residuary  estate  to  make 
it  large  enougli.  for  the  residuary  estate  was 
to  consist  only  of  what  remained  after  the 
testator's  specific  directions  bad  been  compil- 
ed with.    Logically  and  reasonably  tbe  con- 
verse of  that  proposition   must  be  sound. 
WljeneT»  the  fund  proved  to  be  too  large  for 
tbe  real  purpose  of  its  creation,  either  the 
trustees  or  tbe  residuary  legatees  could  apply 
to  the  court  for  its  reduction,  and  the  transfer 
of  tlie  excess  or  surplus  to  the  residuary  es- 
tate, wbere  it  properly  belongs.    Such  a  situa- 
tion has  now  arisen.    The  tmstees  come  Into 
court  alleging  that  tbe  fund  is  too  large.   The 
appellant,  as  one  of  tbe  residuary  legatees, 
admits  that  this  is  troe.    No  one  dalles  it,  and 


the  trial  court  finds  It  to  be  a  fact  Under 
these  circumstances,  we  think  tliat  equity  and 
Justice  Justify  the  conclusion  that  tbe  annuity 
fund  may  be  reduced  to  a  proper  sum,  and 
tbe  excess  above  that  sum,  as  well  as  the  un- 
appropriated income  thereof  in  tbe  hands  of 
the  trustees,  may  be  transferred  to  the  re- 
siduary estate,  to  be  disposed  of  In  accord- 
ance with  the  provisions  of  the  residuary 
clause  of  the  testator's  will,  as  modified  by 
the  second  codicil  thereto. 

As  the  Judgment  disposes  of  a  number  of 
matters  to  the  entire  satisfaction  of  all  the 
parties  concerned,  and  this  appeal  relates 
solely  to  the  disposition  of  the  annuity  trust 
fund,  our  conclusion  must  result  in  a  modifi- 
cation of  the  Judgment,  as  modified  and  af- 
firmed at  tbe  Appellate  Division,  by  direct- 
ing that  tbe  matter  be  remitted  to  the  Su- 
preme Court  for  the  purpose  of  rendering 
Judgment;  that  all  of  the  annuity  fund  and 
Its  unappropriated  income  in  excess  of  $150, 
000,  that  being  the  sum  fixed  by  the  Appel- 
late Division,  shall  be  transferred  to  the  re- 
siduary fund  for  distribution  according  to 
the  residuary  clause  of  the  testator's  will,  as 
modified  by  the  second  codicil  thereto;  that 
the  Special  Term  further  take  such  proofs  as 
may  be  necessary  to  ascertain  and  determine 
what  share  the  defendant,  appellant,  Mary 
W.  Pell-Haggerty,  may  be  enUtled  to  in  that 
part  of  the  .annuity  fund  withdrawn  and 
transferred  to  the  residuary  estate;  that  the 
Special  Term  take  such  further  proofs  and 
give  such  further  directions  in  the  premises 
as  may  be  necessary  In  view  of  our  decision. 

As  thus  modified,  the  Judgment  of  the  Ap- 
pellate Division  should  be  affirmed,  with 
costs  to  the  appellant  to  be  paid  out  of 
the  estate. 

GRAY,  J.  (dissenting).  Tbe  Judgment  ap- 
pealed from  was  right  and  Just,  and  it  should 
be  affirmed.  To  reverse  it  will  be,  in  my 
opinion,  to  defeat  the  only  presumable  inten- 
tion of  the  testator.  By  the  provision  of  his 
will  under  consideration  he  directed  the  cre- 
ation of  a  fimd  for  two  purposes.  It  was.  In 
tbe  first  place,  to  provide  for  tbe  payment  of 
annuities  to  certain  persons  named;  and,  in 
tbe  second  place.  It  was  to  belong  to  those 
members  of  a  class  described,  who  might  be 
living  at  the  death  of  each  annuitant,  when  a 
portion  would  be  released.  That  was  the 
plain  meaning  of  the  careful  language  used, 
that  "my  executors  do  set  apart  and  invest  a 
fund  sufficient  to  produce  the  above  annui- 
ties, or  a  sufficient  amount  of  stocks  to  be 
held  for  that  purpose,  which  fund  and  the 
unappropriated  income  thereof  Is,  on  the  de- 
cease of  the  annuitants  as  they  respectively 
die,  to  be  divided  among  my  grandchildren 
who  shall  be  living  at  tbe  time  of  the  death 
of  the  respective  annuitants,"  etc. 

Words  cannot  express  more  clearly  that 
the  executors  were  invested  with  a  discretion 
as  to  the  amount  of  the  fund  and  that  such 
fund,  when  it  came  into  existence  by  their 
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act,  was  intended  to  benefit,  ultimately,  the 
class  of  grandchildren,  or  the  snrrlvors  of 
the  class.  Of  course,  there  can  be  no  pre- 
tense that  the  executors  abused  their  discre- 
tion in  setting  apart  a  fund  of  $400,000;  for 
their  act  was  confirmed  by  the  court  and  the 
decree  directing  it  was  not  appealed  from. 
In  re  Willets,  112  N.  Y.  289,  19  N.  E.  690. 
It  was,  then,  settled  for  all  time  that  the 
sum  of  $400,000,  so  set  apart,  constituted  the 
principal  of  a  trust  fond  for  the  annuitants, 
and  belonged  In  remainder  to  sncb  of  the 
grandchildren  as  might  survive,  according  to 
the  terms  of  the  clause.  It  was  a  valid 
trust  Cochrane  v.  Schcll,  140  N.  Y.  616- 
583,  86  N.  B.  971.  It  was  no  longer  a  part 
of  the  general  estate,  and  was  as  much  with- 
drawn from  the  residuary  estate  as  though 
the  testator  bad  himself  fixed  the  amount  of 
the  fund,  instead  of  leaving  It  to  the  discre- 
tion of  his  executors  to  fix.  The  nltimate 
right  to  its  possession  as,  from  time  to  time, 
by  the  decease  of  annuitants,  portions  not 
needed  to  feed  the  existing  annuitants  were 
distributable,  vested  at  once  in  the  grand- 
children, subject  only  to  the  contingency  that 
one  or  more  might  fail  to  survive.  This 
view  is  enforced  by  a  fnrtlier  consideration 
that,  m  disposing  of  his  estate,  the  testator, 
at  first,  after  creating  the  trust  for  the  an- 
nuities, bad  divided  his  residuary  estate  In- 
to five  trusts,  one  for  each  of  his  grandchil- 
dren with  remainder  to  his,  oi>  her,  issue. 
Subsequently,  however,  by  codicil,  the  trust 
for  Amelia  Leavltt,  one  of  the  grandchildren 
and  a  respondent  here,  was  revoked ;  so  that 
she  thereby  is  remitted  to  what  shall  come 
to  her  upon  the  division  of  the  annuity  trust 
fund.  Was  that  a  fluctuating  and  variabie 
interest?  It  is  quite  difficult  to  understand 
how  the  trust  fund  could,  in  reason,  be  so 
regarded.  As  soon  as  it  Came  into  existkice, 
the  provisions  of  the  will  became  operative 
upon  it,  which  is  to  say  that  the  five  grand- 
children then  became  vested  with  remainders 
in  It,  conditioned  upon  survivorship.  Shall 
the  court  now  bold  that  this  was  not  their 
right  and  deprive  them  of  )t,  simply  because 
of  the  happening  of  circumstances  in  the  20 
years  which  have  elapsed  since  the  amount 
of  the  fund  was  fixed  by  the  executors  and 
set  apart  by  the  decree?  This  is  a  proposi- 
tion which  I  only  consIdA'  with  gravity,  be- 
cause approved  by  some  of  my  associates. 

But  I  think,  further,  that  the  doctrine  of 
res  Judicata  is  properly  Invoked  by  the  re-' 
spondents  In  support  of  their  contention. 
In  every  material  point  the  questions  liave 
t>een  settled  by  prior  adjudications.  The  de- 
cree of  the  surrogate  upon  the  executors'  ac- 
counting in  1885,  which  fixed  the  trust  fund 
at  $400,000,  was  never  appealed  from,  and 
all  parties  in  Interest  were  before  the  court 
In  March,  1897,  the  plalntifTs  brought  an  ac- 
counting and  construction  suit  to  have  it  de- 
termined, among  other  things,  whether  Mrs. 
Pell-Haggerty  (this  appellant)  was  "entitled 
to  share  in  that  portion  of  the  principal  of 


tbe  said  annuity  trust  fund,  and  the  unap- 
propriated income  thereof  now  in  the  plain- 
tiffs' bands,  which  t>ecame  distributable  upon 
the  death  of  a  deceased  annuitant  •  •  * 
and  that  tlie  said  clause  in  tlie  said  will 
concerning  the  said  annuities  and  fund  creat- 
ed therefor  be  construed  by  this  court  In 
this  action."  This  appellant  Mrs.  Feii-Hsg- 
gerty,  answered,  dalming  whatever  rights  in 
the  estate  "or  in  the  principal  of  the  annuity 
trust  fund"  she  might  be  entitled  to.  The 
Judgment  was:  "That  the  defendant  Mary 
W.  Peii-Haggerty  •  •  •  Is  not  «ititied 
to  any  share  in  that  portion  of  the  principal 
of  the  said  annuity  trust  fund  and  the  nn- 
approprlated  Income  thereof,  •  •  •  which 
became  distributable  upon  the  death  of  said 
Sarah  A.  Willetts,  and  that  she  is  not  en- 
titled to  receive  the  portion  thereof  which 
her  father,  the  said  Frederick  Willetts,  would 
have  been  entitled  to  if  he  were  living,  and 
that  the  issue  or  children  or  personal  r^re- 
sentatives  or  assigns  of  either  of  the  five 
grandchildren  of  the  testator  are  not  and 
will  not  be  entitled  to  sharfe  in  any  distribu- 
tion hereafter  to  be  made  of  any  part  of  the 
principal  or  unappropriated  income  of  the 
said  annuity  tnurt  fund,  so  long  as  either 
of  said  five  grandchildren  shall  survive;  but 
that  the  said  portion  of  said  principal  and 
the  unappropriated  income  thereof  sball  be 
divided  and  paid  over  to  the  survivor  or  sur- 
vivors of  said  five  grandchildren,  as  directed 
in  said  will."  That  Judgment  was  not  ap- 
pealed from,  and,  as  a  constructioa  of  this 
provision  of  the  will,  determining  tbe  per- 
sons entitled  to  share  in  any  distribution  of 
the  principal  or  unappropriated  Income  in 
question,  it  is  res  Judicata.  To  claim,  be- 
cause the  contention,  now  made  upon  this 
accounting  by  tbe  executors,  is  that  the  prin- 
cipal of  the  fund  should  be  rednced  and  the 
portion,  not  adjudged  to  be  needed,  transfer- 
red to  the'  residuary  estate,  that  the  prior 
Judgment  is  not'  bmdiug,  seems  to  me  to  be 
trifling  with  a  'serious  question.  The  prior 
Judgment  construed  the  will  and  adjudged 
the  principal  and  unappropriated  income  to 
belong  to  the  grandchildren  as  they  might 
survive.  It  adjudged  that  there  was  an  an- 
nuity trust  fund  and  who  were  the  benefici- 
aries in  remainder  of  that  fund.  Now,  this 
Judgment  was  subsequent  to  the  decision  in 
Be  Willets,  supra,  which  was  upon  an  ac- 
counting by  the  executors,  in  1880.  I  do  not 
consider  the  dictum  of  Jndge  Earl  in  that 
case  to  be  aijtboritatlve  as  to  the  right  to 
bring  an  action  to  reduce  the  amount  of  the 
annuity  trust  fund.  He  had  held,  as  to  the 
determination  of  the  surrogate  setting  apart 
that  fund,  that  "it  has  never  l>een  appealed 
from  and  cannot  now  be  reviewed  or  reversed 
upon  this  appeal  Even  if  we  could,"  he  con- 
tinued, "we  would  feel  indisposed  to  inter- 
fere with  it"  What  he  observed,  as  to  what 
might  be  done  in  the  futnre  upon  the  subject 
of  a  reduction  of  the  amount  of  the  fund, 
was  merely  suggestive^    Bui^  if  we  give  it 
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ireigtit,  certainly  Its  authority  ceased  when, 
12  years  afterward,  the  action  to  construe 
the  will  and  to  have  this  appellant's  inter- 
est determined  resulted  in  the  Judgment 
which  I  hare  referred  to.  The  opportunity, 
at  least  was  then  and  there,  and  all  the  par- 
ties were  represented ;  but  the  judgment  was 
never  appealed  from.  The  court  was  render- 
ing Its  Judgment  upon  the  present  and  fu- 
ture disposition  of  the  specific  fund  before  It. 
and  adjudged  that  this  appellant  nad  no  in- 
terest in  it. 

HAIGHT,  VANN,  and  WILLABO  BABT- 
LETT,  JJ.,  concur  with  WERNBR,  J.  OUL- 
LEN,  C.  J.,  and  CHASK,  J.,  concur  with 
ORAY,  J. 

Judgment  accordingly. 


(in  N.  Y.  446) 

JOHNSTON  V.  HtTOHES  et  al. 
(Court  oC  Appeals  of  New  Tork.    Feb.  26, 1907.) 

1.  Wuxa— DcsiOMATiON  or  Lboatie. 

The  corporation  "The  Sisters  of  the  Poor 
of  St.  Francis/"  owning  and  conducting  a  hos- 
pital in  New  York  City,  known  to  the  public 
as  "St.  Francis  Hospital,"  Will  take  under  a 
bequest  to  the  trustees  of  "St  Francis  Hospi- 
tal in  New  York  City :  there  being  no  corpora- 
tion in  the  city  by  the  name  of  "St  Francis 
Hoapital,"  and  it  beinx  the  intention  of  testator 
that  tlie  bequest  should  be  paid  over  to  the 
tmstecs  of  the  corporation  conducting  the  hos- 
pital of  that  name. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  49.  Wills,  a  llOfr-1112.] 

2.  Same— Absolute  Gift. 

Testator  devised  land  to  tiis  ezecntors.  In 
trust  to  sell  the  same  and  to  divide  the  pro- 
ceeds, three-fourtlu  to  the  trustees  of  a  cor- 
poration— havinsf  for  its  object,  as  stated  in  the 
act  incorporating  it,  the  "Rratuitious  care  of 
the  sick,  axed,  infirm  and  T>oor," — "for  the  benefit 
and  ase  of  the  Blessed  Virgin  Mary  purgatorial 
fond  of  said  hospital."  Held,  that  no  trust  was 
created  with  reference  to  the  bequest  to  the 
corporation,  but  there  was  an  absolute  gift  to 
it  not  cut  down  by  the  statement  that  it  was 
for  the  use  and  benefit  of  the  purgatorial  fund 
of  the  hospitnl,  which,  in  fact  had  no  existence. 

3.  CHABmEs— Charitabu:   Bequest— Vaud- 

ITT. 

A  bequest  to  a  charitable  corporation,  or- 
ganized for  the  gratnitions  care  of  the  sick, 
ased.  infirm,  and  poor,  to  be  conducted  by  the 
Sisters  of  a  Roman  Catholic  Society,  to  be 
devoted  to  the  offering  of  prayers  for  departed 
souls,  is  for  a  use  consistent  with  the  ot>ject 
and  purpose  of  the  corporation,  included  in  the 
powers  given  it  and  therefore  valid. 

[Ed.  Note.— For  cases  in  point  see  Cent  Din. 
vol.  9.  Charities,  IS  19,  20.  40.] 

Gray  and  Edward  T.  Bartlett  3J.,  dissenting. 

Appeal  from  Supreme  Court  Appellate 
Division,  First  Department. 

Action  by  Edward  W.  SL  Johnston  ezecutw 
of  Joseph  Hughes,  deceased,  against  Henry 
Hughes  and  others.  From  a  judgment  of 
the  Appellate  Division  (98  N.  Y.  Supp.  525, 
112  App.  Div.  524),  affirming  a  Judgment  for 
plaintiff,  defendant  the  Sisters  of  the  Poor  of 
St  Francis,  appeals.    Reversed  end  directed. 


John  E.  Donnelly,  for  appellant  Lewis 
Johnston  and  John  H.  Rogan,  tor  respond- 
ents. 

HAIGHT,  J.  l%is  action  was  brought  to 
obtain  a  construction  of  the  last  will  and 
testament  of  Joseph  Hughes,  deceased. 

The  testator  died  on  or  about  the  6th  day 
of  May,  1904,  at  bis  residence  in  the  city  of 
New  York,  leaving  a  last  will  and  testament 
wliich  has  been  duly  admitted  to  probate. 
By  the  third  paragraph  of  his  will  he  gave 
and  devised  to  his  executors  all  of  his 
real  estate  in  the  state  of  New  York,  in  trust 
to  sell  and  dispose  of  the  same  at  public 
or  private  sale,  and  to  divide  the  net  pro- 
ceeds of  such  sale  as  follows:  "Three  equal 
fourth  parts  thereof  to  the  trustees  of  St 
Francis  Hospital  in  the  city  of  New  York, 
for  the  benefit  and  use  of  the  Blessed  Virgin 
Mary  purgatorial  ftmd  of  said  hospital." 
There  is  no  controversy  with  reference  to 
the  other  provisions  of  the  will,  and  the 
question  presented  with  reference  to  this 
danse  pertains  to  Its  validity.  There  was 
not  at  the  time  In  existence  in  the  city  of 
New  York  a  corporation  by  the  name  of 
the  St.  Francis  Hospital,  but  there  was  a 
hospital  building  and  grounds  known  to 
the  public  as  St.  Francis  Hospital,  which 
was  owned  and  conducted  by  a  society  known 
as  the  "Sisters  of  the  Poor  of  St  Francis," 
who,  by  chapter  201,  p.  390,  of  the  Laws  of 
1868,  was  incorporated  under  that'  name,  hav- 
ing for  its  object,  as  stated  In  that  act,  "the 
gratuitous  care  oC  the  sick,  aged,  infirm,  and 
poor."  The  act  further  provided  that  "no 
ml«M>mer  of  said  corporation  shall  defeat 
any  gift  or  devise,  provided  the  Intent  shall 
sufficiently  appear  that  an  estate  or  Interest 
was  made  to  be  vested  In  said  corporation." 
That  the  defendant  the  Sisters  of  the  Poor 
of  St  Francis,  was  popularly  or  generally 
known  and  designated  by  the  public  as  St 
Francis  Hospital,  was  found  as  a  fact  by  the 
trial  court  and  it  was  conceded  by  counsel 
upon  the  argument  of  this  case  that  the 
testator  intended  that  his  devise  should  be 
paid  over  to  the  trustees  of  that  corporation. 
It  was  contended,  however,  on  the  part  of  the 
respondents  that  the  gift  was  void  for  the 
reason  that  the  sisters  had  never  maintained 
in  the  ho{q>ital  a  "Blessed  Virgin  Mary  pur- 
gatorial fund";  that  the  only  possible  object 
of  such  a  fund  was  the  saying  of  masses 
for  the  spiritual  welfare  of  the  souls  of  the 
dead  in  purgatory,  and  that  the  Sisters,  as 
such  corporation,  bad  no  power  to  act  as 
trustees  for  such  a  fund  or  purpose,  and  that 
it  was  not  for'  a  corporate  use. 

It  may  be  conceded  that  if  the  devise  Was 
to  the  Sisters  in  trust  for  the  benefit  of 
others,  they,  under  the  statute  by  which  they 
were  incorporated,  were  not  empowered  to 
execute  the  trust  But  we  entertain  the  view 
that  no  trust  was  created  by  the  will  so  far 
as  the  bequest  to  the  Sisters'  corporation  Is 
concerned.    There  was  a  gift  to  the  executors 
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of  tbe  real  estate  situated  in  tbe  state  of 
New  York,  in  trust  to  sell  and  dispose  of  at 
public  or  private  sale,  but  tbis  was  for  tbe 
sole  purpose  of  division  among  the  i)ersons 
or  corporations  designated  by  tbe  testator. 
It  was  an  Imperative  power  of  sale  vested 
In  the  executors,  tbus  operating  to  convert 
tbe  real  estate  into  personalty  for  the  pur- 
pose of  division.  Three-fourths  of  the  fund 
so  derived  from  the  sale  of  the  real  estate 
was  given  to  the  St.  Francis  Hospital,  so  call- 
ed, but  which  In  fact  was  the  Sisters'  cor- 
poration. This  bequest,  as  he  states  In  his 
will,  was  "for  tbe  benefit  and  use  of  the 
Blessed  Virgin  Mary  purgatorial  fund  of 
said  hospital."  There  Is  no  gift  to  the  cor- 
poration in  trust — no  direction  for  Invest- 
ment or  for  the  payment  over  of  any  Income 
or  portion  of  the  fund  for  the  use  and  bene- 
fit of  any  person  In  being.  It  is  therefore 
quite  apparent  that  no  trust  was  created 
with  reference  to  tbe  proceeds  of  the  sale 
of  the  real  estate.  As  we  have  seen,  there 
was  a  gift  and  devise  to  the  corporation.  In 
terms.  It  Is  an  absolute  gift,  but  there  is  add- 
ed thereto  the  clause  already  quoted,  for  the 
benefit  and  use  of  the  Blessed  Virgin,  etc., 
which.  It  Is  contended,  operates  to  cut  down 
the  absolute  bequest  to  a  conditional  gift  lim- 
ited to  a  specific  purpose,  for  which  the  Sis- 
ters had  no  power  to  use  It 

In  the  case  of  Clarke  v.  Leupp,  88  N.  T. 
228,  Tracy,  J.,  In  delivering  the  opinion  of 
the  court,  says:  "It  Is  well '  settled  by  a 
long  succession  of  well-considered  cases  that, 
when  the  words  of  tbe  will  in  the  first  in- 
stance clearly  indicate  a  disposition  in  the 
testator  to  give  the  interest,  use,  and  benefit 
of  the  estate  absolutely  to  a  donee.  It  will  not 
be  restricted  or  cut  down  to  any  less  estate 
by  subsequent  or  ambiguous  words  inferen- 
tial in  their  intent"  In  Lambe  v.  Eames, 
L.  R.  (10  Eq.  Gas.)  267,  it  is  said :  "Whenever 
the  will  begins  with  an  absolute  gift,  in  or- 
der to  cut  it  down,  the  latter  part  of  the 
will  must  show  as  clear  an  Intenti<m  to  cut 
down  the  absolute  gift  as  tbe  prior  part 
does  to  make  It"  In  Clay  v.  Wood,  153  N. 
Y.  134,  47  N.  E.  274,  Gray,  J.,  says:  "Where 
there  is  an  absolute  gift  of  real  or  personal 
property.  In  order  to  qualify  It  or  cut  It 
down,  the  latter  part  of  tbe  will  should  show 
an  equally  clear  Intention  to  do  so  by  the 
use  of  words  definite  in  their  meaning  and 
by  expressions  which  must  be  regarded  as 
imperative." 

Are  the  words  used  by  the  testator  definite 
in  their  meaning,  showing  an  Imperative 
Intent  on  tbe  part  of  the  testator  not  to  make 
the  gift  absolute?  It  seems  to  us  not.  It 
says  that  the  bequest  is  for  the  use  and 
benefit  of  the  purgatorial  fund  of  the  hos- 
pital. He  merely  adds  It  to  the  purgatorial 
fund.  He  makes  no  Imperative  or  other  di- 
rection with  reference  to  the  use  that  should 
be  made  of  It,  but  leaves  It  as  tbe  fund  of 
the  hospital  to  be  disposed  of  by  tbe  authori- 
ties thereof.    It  turns  out  that  there  was  no 


such  fund  In  existence,  and  that  the  only  use 
that  could  be  made  of  such  a  fund  was  tbe 
saying  of  masses  for  tbe  spiritual  welfare  <^ 
tbe  souls  of  the  dead  In  purgatory, 
fact  remains,  however,  that  be  thought  there 
was  such  a  fund  In  charge  of  the  Sisters 
and  that  be  wished  bis  fund  to  be  devoted 
to  a  similar  use  by  tbe  Sisters,  but  there  is 
nothing  In  this  that  indicates  an  intention 
on  bis  part  to  cut  down  or  deprive  the  Sis- 
ta«  of  tbe  control  of  the  bequest  It  will 
be  observed  that  there  are  no  conditional  or 
qualifying  words  used.  Had  he  made  the 
bequest  upon  the  condition  that  the  Sisters 
should  do  some  specified  act  inconsistent 
with  their  corporate  power,  a  different  ques- 
tion would  have  been  presented.  He  has  not 
Imposed  any  conditions  whatsoever.  He 
merely  Indicated  a  purpose;  thus  making  the 
gift  his  primary  object  and  the  use  to  be 
made  of  It  his  secondary  purpose.  Had  be 
stated  the  use  to  be  the  supplying  of  cloth- 
ing to  the  inmates  of  tbe  hospital,  and  the 
Sisters  bad  found  that  it  was  uimecessary  to 
use  it  for  clothing,  but  that  Its  use  was 
necessary  for  the  supplying  of  food,  it  would 
hardly  be  claimed  that  the  use  suggested 
operated  to  deprive  the  bequest  of  its  ab- 
solute character  and  constituted  the  gift  con- 
ditional, or  even  tfiat  the  diversion  of  its 
use  to  another  purpose  worked  a  forfeiture. 
Should  a  testator  leave  to  his  daughter  a  sum 
of  money  with  which  to  purchase  fw  her 
use  a  diamond  necklace,  the  gift  would  be 
absolute  and  vest  the  money  In  her,  and.  If 
she  should  thereafter  choose  to  Invest  It  In 
bonds.  Instead  of  diamonds,  there  would  be 
no  cause  for  complaint  that  the  gift  was  in- 
valid. 

The  act  Incorporating  the  defendant  spe- 
cifically names  a  number  of  Sisters,  and  then 
states  that  their  associates  and  successors 
shall  constitute  a  body  corporate  and  politic. 
The  successors  are  to  be  chosen  from  the 
society  of  the  Sisters  of  the  Poor  of  St  Fran- 
cis. It  Is  a  matter  of  common  knowledge 
that  this  is  a  religious  society  connected  with 
the  Roman  Catholic  Church.  It  appears  from 
the  testimony  of  Sister  Josephine,  the  sec- 
retary of  the  corporation,  that  there  is  a 
chapel  connected  with  the  hospital,  in  wbiHi 
they  have  morning  mass  and  religious  devo- 
tion during  the  day,  In  which  prayers  are  of- 
fered for  departed  souls.  We  therefore  have 
a  charitable  corporation  organized  for  the 
gratuitous  care  of  the  sick,  aged,  Infirm,  and 
poor  to  be  conducted  by  the  Sisters  of  a 
religious  society.  In  considering  Its  iwwers, 
we  should  give  to  the  provisions  of  the  act 
a  fair  and  reasonable  interpretation,  such  as 
was  evidently  contemplated  by  the  L^s- 
lature  in  constituting  tbe  Sisters  a  body  cor- 
porate. Tbe  gratuitous  care  of  the  sick, 
aged,  infirm,  and  poor  call  for  the  exercise  of 
many  powers  not  specifically  named.  The 
powers  of  the  corporation  are  those  whicli 
are  included  In  those  specifically  granted, 
which  are  necessary  or  essential  to  the  ful- 
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Ailment  of  the  puriMse  for  which  It  was 
created.  It  authorizes  the  dolvg  of  that 
which  adds  to  the  comfort  and  welfare  of 
the  persons  under  the  charge  of  the  Sisters. 
It  not  only  Includes  the  supplying  of  food, 
clothing,  medicine,  and  nursing,  but  may  also 
proi)erly  include  the  providing  of  means  for 
physical  exercise,  the  occupation  of  the  mind, 
and  the  administering  of  religious  consola- 
tion to  the  inmates  who  are  about  to  close 
this  life.  It  Is  quite  possible  that  the  sick, 
aged,  and  infirm  persons  In  this  hospital  de- 
rive great  comfort  and  peace  of  mind  from 
the  knowledge  of  the  fact  that  the  Sisters 
daily  offer  prayers  In  the  chapel  for  departed 
soul.s  and  that  such  prayers  will  be  continu- 
ed for  their  beneUt  after  they  have  passed 
away.  The  mind  has  an  Important  influence 
upon  the  body,  and  it  is  not  for  this  court 
to  say  that  such  consolation  and  peace  of 
mind  may  not  be  beneficial  to  them  physical- 
ly and  tend  to  prolong  their  lives.  The  sup- 
plying of  books  and  papers  to  those  who 
could  read  In  the  hospital,  by  which  they 
may  occupy  their  minds  and  pass  their  time, 
would  not  be  foreign  to  the  purposes  of  the 
corporation,  but,  instead,  it  would  be  an  act 
tending  to  promote  their  welfare;  and.  If 
this  be  so,  may  not  also  the  consolation  de- 
rived from  the  religious  instructions  and 
prayers  of  the  Sisters  also  add  to  the  physical 
comfort  and  welfare  of  these  beings?  We 
fall  to  see  why  the  provisions  of  this  will  as 
to  the  use  of  the  bequest  by  the  Sisters  is 
not  fairly  witbia  the  legislative  Intent  one 
of  the  powers  under  the  incorporation  which 
these  Sisters  might  properly  exercise  in  their 
gratuitous  care  of  the  sick,  aged,  infirm,  and 
poor.  In  this  case  the  bequest  was  to  a  cor- 
poration duly  organized,  and  it  is  not  there- 
fore subject  to  the  objection  that  was  made 
in  the  case  of  Holland  v.  Alcock,  108  N.  Y. 
312,  16  N.  E.  305,  2  Am.  St.  Rep.  420,  but  is 
rather  in  accordance  with  the  spirit  of  that 
declsioa  In  Le  Coutenlx  v.  City  of  Buffalo, 
33  N.  T.  333,  It  was  held  that  a  corporation 
is  not  limited  to  the  exercise  of  the  powers 
specifically  granted,  but  possesses  In  addition 
all  such  powers  as  are  either  necessarily  In- 
cluded in  those  specified  or  essential  to  the 
purposes  and  objects  of  Its  corporate  ex- 
istence. In  Matter  of  Griffin,  167.  N.  Y.  71, 
60  N.  £.  284,  there  was  a  bequest  to  the 
Round  Lake  Association  of  the  Methodist  Epis- 
copal CJiurcb,  to  be  prudently  invested  by 
the  association  and  the  Income  and  profits 
arising  therefrom  to  be  devoted  and  applied 
to  the  support  and  maintenance  of  the  school 
known  as  the  "Round  Lake  Summer  Insti- 
tute," and  yet  it  was  held  that  the  gift 
was  absolute  to  the  Round  Lake  Association 
and  was  valid.  In  Bird  v.  Merklee,  144  N. 
Y.  544,  39  N.  B.  645,  27  Ia  R.  A.  428,  there 
was  a  bequest  to  a  Methodist  Church  for  the 
purpose  of  buying  coal  for  the  poor  mem- 
bers of  the  church.  Such  power  was  not 
specifically  provided  in  the  articles  of  in- 
corporation, but  it  was  held  that  the  power 


was  included  and  the  gift  was  absolute  and 
valid. 

We  therefore  conclude  that  the  use  to 
which  he  desired  the  fund  devoted  is  con- 
sistent with  the  object  and  purpose  of  the 
corporation,  included  In  the  powers  given 
to  it,  and  is  therefore  valid. 

The  judgments  of  the  Appellate  Division 
and  Special  Term  should  be  reversed,  and 
judgment  ordered  for  the  appellant  declar- 
ing the  bequest  valid,  with  costs  payable 
out  of  the  fond  to  all  parties  appearing  in 
tills  court  by  separate  attorneys  and  filing 
briefs. 

CULLEN.  C.  J.,  and  WILLARD  BART- 
LETTT,  HISOOCK,  and  CHASE,  JJ.,  concur. 
GRAY  and  EDWARD  T.  BARTLETT,  JJ., 
dissent. 

Judgment  accordingly. 


(1S7  N.  Y.  484) 
SPENCER  V.  STATE. 
(Court  of  Appeals  of  New  York.    Feb.  26,  1907.) 

1.  Tbiai/— Motion   fob  Nonsuit— Waiver. 

Where  defendant  moved  for  a  nonsoit  at 
the  close  of  plaintiff's  case,  which  was  denied, 
whereupon  defendant  proceeded  to  ofiEer  evidence 
on  its  liehalf,  and  the  motion  for  nonsuit  was 
not  renewed  at  the  close  of  ail  the  evidence, 
defendant  thereby  waived  its  right  to  have  the 
complaint  dismissed  as  a  matter  of  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dijt. 
vol.  46.  Trial.  H  982.  983.] 

2.  Cotnrrs— Court  of  Claims— Procedure. 

Code  Civ.  Proc.  §  263  et  seq..  makes  the 
board  of  claims  and  the  Court  of  Claims  a  reg- 
ular .iudicjal  tribunal  of  the  state.  Section  265 
provides  that  the  court  may  establish  rules 
for  its  government,  and,  except  as  otherwise 
provided  in  said  rules  or  the  Code  of  Civil 
Procedure,  the  practice  shall  be  the  same  as  in 
the  Supreme  Court.  Held,  that  the  rule  of  prac- 
tice that  failnre  to  renew  or  make  a  motion 
for  nonsuit  at  the  close  of  all  the  evidence  is 
an  admission  tliat  some  question  of  fact  is  to 
be  passed  upon,  and  a  waiver  of  the  right  to 
have  the  complaint  dismissed  as  a  matter  of  law 
is  applicable  to  such  court. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Third  Department 

Action  by  Anthony  Spencer  against  the 
state  of  New  York.  From  a  Judgment  of  the 
Appellate  Division  (97  N.  Y.  Supp.  154,  110 
App.  Div.  585),  affirming  by  a  divided  court 
a  judgment  of  the  Court  of  Claims  awarding 
plaintiff  damages  for  personal  Injuries,  the 
state  appeals.    Affirmed. 

Julius  M.  Mayer,  Atty.  Gen.  (O.  P.  Decker 
and  Willis  H.  Tennant  of  counsel),  for  the 
State.    H.  Q.  Pierce,  for  respondent 

HISCOCK,  J.  While  plaintiff  was  at  work 
for  defendant  around  one  of  its  canal  bridg- 
es, in  the  city  of  Rochester,  he  was  struck 
and  injured  by  a  plank  which  was  thrown 
down  upon  him  from  the  elevated  bridge  by 
one  Patterson,  who  was  a  bridge  tender,  and 
for  the  damages  resulting  from  such  injuries 
he  has  recovered  Judgment. 


Digitized  by 


Google 


876 


80  NORTHBASTBKN  REPOKTBR. 


(N.X. 


It  ia  urged  In  behalf  of  the  appellant  that 
at  the  time  Patterson  Injured  the  respond- 
ent he  was  engaged  In  an  enterprise  of  bis 
ovra,  and  was  not  In  any  degree  whatever  act- 
ing within  the  scope  of  his  employment  so 
as  to  render  the  state  liable  for  hla  miscon- 
duct, and  that,  therefore,  the  plaintiff  should 
have  been  nonsuited  upon  the  trial.  We 
think  that  there  would  be  great  force  in  this 
contention  if  the  appellant  were  in  position  to 
make  it;  but  as  the  case  Is  presented  upon 
appeal  this  Question  is  not  available. 

If  the  appellant's  contention  is  correct,  then 
there  was  no  evidence  upon  which  the  Court 
of  Claims  could  render  Judgment  In  favor  of 
the  plaintiff,  and  hla  complaint  should  have 
been  dismissed  as  a  matter  of  law  upon  a 
motion  for  a  nonsuit  Such  motion  was  duly 
made  at  the  close  of  the  plaintiff's  case  and 
denied.  Defendant  then  proceeded  to  offer 
evidence  upon  its  behalf,  and  at  the  close  of 
all  of  the  evidence  the  motion  for  a  nonsuit 
was  not  renewed,  but  the  case  was  submit- 
ted to  the  court  for  consideration,  and  there- 
after what  amount  to  findings  of  fact  were 
made  and  Judgment  rendered.  In  fact,  the 
request  made  at  the  close  of  all  the  evidence 
by  the  Deputy  Attorney  General,  that  the 
court  should  "And  that  it  was  no  part  of 
Mr.  Patterson's  duty  to  be  on  this  bridge  and 
he  was  not  in  any  sense  acting  as  the  otUcer, 
agent  or  servant  of  the  state  in  doing  what 
he  did  do  that  caused  the  injury,"  seems  al- 
most to  imply  the  idea  of  a  question  of  fact 
to  be  passed  upon.  Certainly  it  was  not  fair- 
ly a  motion  for  a  nonsuit,  and  no  ruling  was 
made,  and  consequently  no  exception  taken 
which  would  enable  this  court  to  pass  upon 
the  rights  of  the  defendant  as  they  then 
stood. 

It  Is  well  settled  that  upon  a  trial  the  de- 
fendant may  supply  deficiencies  In  plalntllTs 
proof,  and  that  in  courts  of  record  at  leasst 
the  failure  to  renew  or  make  a  motion  for 
a  nonsuit  at  the  close  of  all  of  the  evidence 
will  be  regarded  as  an  admission  that  there 
Is  some  question  of  fact  to  be  passed  upon 
and  a  waiver  of  the  right  to  have  the  com- 
plaint and  case  dismissed  as  a  matter  of  law. 
Jones  V.  Union  Ry.  Co.,  18  App.  Dlv.  267,  4« 
N.  Y.  Supp.  321;  Griffith  v.  Staten  Island 
R.  T.  R.  R.  Co.,  89  Hun,  141,  36  N.  T.  Supp. 
157;  Hobson  v.  N.  T.  Condensed  Milk  Co., 
25  App.  Dlv.  Ill,  40  N.  Y.  Supp.  209;  Bar- 
rett V.  Third  Ave.  R.  R.  Co.,  45  N.  Y.  628. 
The  learned  Attorney  General  upon  this  ap- 
°  peal  does  not  dispute  this  proposition,  but 
he  seeks  to  avoid  its  application  to  this  case 
by  an  argument,  in  substance,  that  the  Court 
of  Claims  is  a  less  formal  tribunal  than  the 
Supreme  Court,  and  that  the  practice  there- 
in should  not  be  measured  or  judged  by  the 
same  rules  as  prevail  in  the  latter  court. 
We  are  unable  to  adopt  this  argument  either 
as  a  matter  of  statutory  construction  or  of 
general  policy. 

The  provisions  of  the  Code  upon  that  sub- 
ject (section  263  et  seq.)  reorganized  the  for- 


mer board  of  claims  into  the  Court  of  Claims, 
and  made  the  latter  one  of  the  regular  and 
Important  Judicial  tribunals  of  the  state.  It 
Is  made  a  court  of  record,  and  these  provi- 
sions Invested  It  with  a  wide  jurisdiction, 
and,  amongst  other  things,  provided  for  regu- 
lar sessions,  for  formal  Judgments,  and  for 
appeals  therefrom  analogous  in  many  sub- 
stantial provisions  at  least  to  appeals  from 
the  Supreme  Court.  Section  265  expressly  pro- 
vides that  "the  court  may  establish  rules  for 
its  government,  and  the  regulation  of  prac- 
tice therein ;  prescribe  the  forms  and  methods 
of  procedure  before  it,  vacate  or  modify  judg- 
ments and  grant  new  trials,  and  except  as 
otherwise  provided  in  said  rules  and  regula- 
tions, or  the  Code  of  Civil  Procedure,  the 
practice  shall  be  the  same  as  in  the  Supreme 
Court"  We  know  of  no  rule,  provision,  or 
practice  which  Inclines  us  to  hold  that  upon 
the  trial  of  a  claim  counsel  should  not  be 
held  In  respect  to  the  point  now  Involved 
to  the  rule  long  established  and  well  under- 
stood In  the  Supreme  Court  and  other  courts 
of  record  and  be  required  to  make  his  views 
apparbnt  by  proi)er  motion,  It  he  thinks  at 
the  close  of  all  of  the  evidence  that  there  is 
no  question  of  fact  to  be  passed  upon.  We 
feel  quite  clear  that  It  is  wiser  to  make  this 
rule  of  practice  applicable  to  so  Important 
a  tribunal  as  the  Court  of  Claims  and  there- 
by Increase  the  formality  and  regularity  of 
its  proceedings  rather  than  to  hold  otherwise 
and  permit  counsel  after  maintaining  an  un- 
certain iKtsItlon  upon  the  trial  to  raise  ques- 
tions In  the  Appellate  Court  which  were 
not  fairly  and  distinctly  presented  below.  ■ 
These  views  lead  to  the  conclusion  that 
without  consideration  of  its  merits  the  Judg- 
ment appealed  from  must  be  affirmed,  with 
costs. 

OULLEN,  0.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  and  HAIGHT,  JJ.,  concur; 
WILLARD  BARTLETT,  J.,  concurs  In  re- 
sult; CHASB,  J.,  not  sitting. 

Judgment  affirmed. 


088  N.  Y.  85) 

IRWIN  et  al.  v.  TELLER  et  al. 
(Court  of  Appeals  of  New  York.    Feb.  26. 1S070 

1.  Wills— Construction— Time  from  Which 
Will   Speaks  —  OPEnAHON    as  to   Aftsb- 

AOQUIEED   raOPEBTY. 

A  will  speaks  from  the  time  of  the  testa- 
tor's death,  and  all  the  re.il  estate  owned  by 
him  at  that  time  la  charKeabte  with  the  payment 
of  legacies,  that  are  a  lien  upon  realty. 

[Ed.  Note.— For  cases  hi  point  see  Cent.  Hit. 
vol.  49,  Wills,  S  2119.] 

2.  Same^Liabilities  or  Devisees— Lkqaciis 
CnABOED  ON  Pkopebty — Charge  on  Resi- 
due. 

A  testator  devised  and  later  conveyed  to 
two  of  bis  sons  real  estate,  subject  to  an  an- 
nuity to  his  third  son  In  bis  lifetime  and  letm* 
des  to  his  next  of  kin  after  death.  By  the 
residuary  clause  of  his  will  he  devised  to  his 
two  dauBbters  tiie  residae  of  his  personal  prop- 
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ertr  tnd  real  ettate,  and  directed  each  to  pay 
to  Dia  third  aon  a  certain  aum,  and  that  each 
•(  them  set  apart  ont  of  the  personal  property 
teqneathed  to  tbem  a  certain  sum,  and  pay  the 
income  thereof  to  the  next  of  liin  of  bis  third 
•on  after  the  son'*  death.  Held,  that  the  an- 
ooitiaa  and  lesaciea  to  the  third  aon  and  hia 
next  of  kin  should  be  a  diarxe  upon  the  landa 
devised  to  the  dauchtert  by  the  residaary  clause. 
CoUen.  C.  J.,  and  Haijcht  and  WiUard  Bart- 
iett.  JJ.,  dissentinK. 

Appeal  from  Supreme  Court,  Appellate 
OlTialon,  Third  Department 

Action  to  construe  a  will  by  Anna  M.  Ir- 
win and  another.  indlTlduaily  and  as  execu- 
tricea,  against  David  Teller  and  others. 
From  a  Judgment  of  the  Appelate  Division 
<101  N.  Y.  Supp.  853,  115  App.  Dlv,  17), 
nffinning  a  judgment  for  defendants,  pUii>< 
tiffs  appeal.    Affirmed. 

The  following  facts,  among  others,  were 
found  by  the  trial  court:  Jacob  V.  B.  Teller 
died  in  the  town  of  East  Greenbusb,  Rens- 
selaer county,  on  the  6th  of  February,  1892, 
leaving  bim  survlTlng  bis  widow,  Martha  T. 
Teller,  two  daughters,  Anna  M.  Irwin  and 
Margaret  M.  Strong,  and  tbree  sons,  David 
A.,  William,  and  Elisbn  P.,  as  his  sole  sur- 
viving beirs  at  Inw  and  next  of  kin.  Jacob 
V.  B.  Teller  on  the  26th  of  January,  1885, 
made  his  last  will  and  testament;  on  October 
13,  188S.  a  first  codicil;  and  on  November 
IS,  1890.  a  second  codicil.  The  will  and 
codicils  were  duly  admitted  to  probate  on 
the  16th  of  November,  1892,  and  letters  tes- 
tamentary were  granted  to  bis  daughters, 
Anna  M.  and  Margaret  M..  who  duly  quali- 
fied. No  Inventory  was  made  of  the  personal 
estate  of  the  testator. 

The  twenty-fifth  finding  reads  as  follows: 
"That  at  the  time  when  testator  mode  his 
will,  namely,  January  26.  1885,  be  had  no 
money  or  other  personal  property  which  could 
te  set  apart  by  either  of  his  said  daughters, 
ns  provided  by  said  will,  for  the  payment  to 
Ellsha  or  to  his  children  In  case  of  his  death, 
And  that  he  bad  no  personal  property  at  that 
time."  The  seventh  finding  reade  as  fol- 
lows: "That  Jacob  V.  B.  Teller  left  no  per- 
sonal property  at  the  time  of  his  death,  ex- 
cept household  furniture,  pictures,  wearing 
apparel,  and  books,  which  were  by  said  will 
bequeathed  absolutely  to  his  wife,  and  that 
no  personal  property  came  Into  the  posses- 
sion of  Anna  M.  Irwin  and  Margaret  M. 
Strong  or  either  of  them,  either  as  legatees 
or  executrices  of  the  last  will  and  testament 
of  Jacob  V.  B.  Teller,  deceased." 

It  Is  further  found  that  the  testator  died 
seised  In  fee  and  possessed  of  the  following 
real  estate:  Property  known  as  "Noe.  61  and 
59  Hudson  Avenue."  and  certain  property  on 
Hawk  street,  all  located  In  the  city  of  Al- 
bany, N.  T.;  also  certain  farm  lands  In  the 
town  of  East  Greenbusb,  Rensselaer  county ; 
also  property  located  In  the  village  of  Green- 
bush,  now  a  part  of  the  city  of  Rensselaer. 
The  testator  died  seised  of  no  other  real 
property.  The  will  provided  for  his  wife  as 
(ollowa:  "I  give,  devise  and  bequeath  to  my 


beloved  wife,  Martha  T.  Teller,  all  my  prop^ 
erty  of  every  description,  both  real  aud  per- 
sonal, for  and  during  the  term  of  her  natural 
life,  to  receive  and  apply  to  her  own  oae  and 
enjoyment  all  of  the  Income  thereof  and  so 
much  of  the  principal  as  she  may  see  fit, 
giving  her  full  power  to  sell  and  convey  all 
or  any  portion  of  my  real  estate.  Dpoo  ber 
death  I  give,  devise  and  bequeath  my  said 
property  both  real  and  personal,  or  so  much 
as  then  remains  thereof,  as  follows,  believing 
that  she  will  not  sell  my  farm  below  men- 
tioned." 

The  testator  devised  to  bis  son  William 
his  farm  In  the  town  of  Bast  Greenbush. 
formerly  belonging  to  William's  grandfather, 
and  being  the  same  as  owned  by  testator's 
brother  Tobias  at  the  time  of  bis  death.  He 
also  devised  to  his  son  David  that  portion  of 
his  homestead  farm  In  the  town  of  East 
Greenbush  and  fully  described  In  the  will, 
except  87  acres,  more  or  less,  disposed  of  as 
follows:  "I  give  and  bequeath  one  undivided 
third  thereof  to  my  son  William  in  fee;  one 
undivided  third  thereof  to  my  son  David  in 
fee,  and  tbe  remaining  undivided  third  there- 
of to  my  said  sons,  William  and  David,  In 
trust  nevertheless,  as  trustees,  to  receive  tbe 
rents.  Issues  and  profits  thereof  and  apply  the 
same  to  the  use  of  my  eon,  Ellsha  P.  Teller, 
during  his  life  by  paying  the  same  to  bira 
semi-annually;  and  on  bis  death  I  devise 
such  one-third,  or  the  proceeds  of  sale  there- 
of in  cnse  It  shall  have  been  sold,  to  bis  heirs 
at  law."  Then  follow  other  provisions  of  the 
win  not  material  at  this  time. 

The  will  contains  a  residuary  clause  In 
favor  of  the  daughters  Margaret  and  Anna, 
tbe  plnlntlffs  in  this  action:  also  certain 
provisions  bearing  upon  tbe  annual  payments 
to  Ellsha  and  the  final  payment  to  bis  next 
of  kin.  Tbe  residuary  clause  as  to  tbe 
daughters  reads  as  follows:  "All  the  rest  and 
residue  of  my  real  and  personal  property,  I 
devise  and  bequeath  upon  my  wife's  decease 
to  my  daughters.  Margaret  M.  Strong  and 
Anna  M.  Irwin,  share  and  share  alike,  sub- 
ject to  said  payment  to  their  brother  Wil- 
liam, and  subject  also  to  the  payment  by 
each  of  them  the  sum  of  $125.00  a  year  to  my 
son,  Ellsha  P.  Teller,  during  bis  life.  In  half 
yearly  payments,  and  In  order  to  secure  such 
payment  I  direct  that  each  of  tbem  shall  set 
apart  out  of  the  personal  property  hereby 
bequeathed  to  her  the  sum  of  $2500X0  and 
Invest  the  same,  and  hold  it  In  trust  and  pay 
tbe  Income  thereof  to  tbe  amount  of  $125.00 
a  year  to  said  Ellsha,  and  if  there  be  any  de- 
ficiency in  the  income  she  shall  make  up 
what  It  falls  short  of  such  amount  of  $125.00 
out  of  ber  own  means,  and  shall  not  be  en- 
titled to  commif^lons  or  compensation  as 
trustee,  but  payment  of  sucb  deficiency  shall 
he  only  a  personal  debt  to  Ellsha  and  not  a 
charge  upon  her  property.  •  •  •  In  the 
case  of  tbe  trust  funds  directed  to  be  held  by 
each  of  my  daughters  for  said  Ellsha,  such 
funds  shall  on  the  death  ot  said  Bllsba  b« 
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paid  orer  and  transferred  to  bis  next  of  kin." 
The  will  contains  in  tills  residuary  clause 
certain  proyislons  relating  to  tbe  payments 
to  be  made  to  Elisha,  and  after  bis  deatb  to 
bis,  next  of  kin  tbat  are  Immaterial  at  tbis 
time.  Tbe  first  codicil  refers  to  a  matter 
between  David  and  William  not  material. 
Tbe  second  codicil  reduces  tbe  annual  pay- 
ment to  be  made  by  tbe  cbildren  of  testator 
to  Elisba  to  $75  a  year.  It  is  found  tbat 
tbe  farms  devised,  respectively,  to  tbe  eons 
William  and  David  were  subsequently  con- 
veyed to  tbem  by  tbe  testator. 

The  tvrenty-sixtb  finding  reads  as  follows: 
"Tbat  from  the  time  of  tbe  death  of  the  testa- 
tor tbe  legacy  of  $76  a  year  was  paid  to 
Etlsha  by  Margaret  M.  Strong  and  Anna  M. 
Irwin  out  of  their  own  property." 

Tbe  twenty-seventh  finding  reads:  "Tbat 
for  some  time  prior  to  tbe  deatb  of  Elisha 
the  ?76  a  year  directed  by  tbe  will  to  be 
paid  by  Margaret  M.  Strong  and  Anna  M. 
Irwin  to  Elisba  was  paid  by  them  to  Elisha's 
wife,  and  that  this  was  paid  by  th«n  out  of 
the  estate  of  William  Teller." 

The  twenty-eighth  finding  reads:  "That 
the  premises  In  this  report  described  as  59 
Hudson  avenue  were  devised  to  Anna  M. 
Irwin  and  Margaret  M.  Strong,  subject  to  a 
mortgage  of  $3,000." 

Martha  T.  Teller,  the  widow  of  testator, 
died  July  6.  1883. 

Murray  Downs,  for  appellants.  John  A. 
Stephens,  for  respondents. 

EDWARD  T.  BARTLETT,  J,  (after  stating 
the  facts).  This  litigation  arises  over  the  will 
of  Jacob  V.  B.  Teller,  late  of  the  village  of 
East  Greenbush,  now  city  of  Rensselaer,  Rens- 
selaer county,  and  certain  extrinsic  circum- 
stances. Tbe  will  and  the  findings  are 
lengthy,  but  tbe  facts  material  to  this  con- 
troversy are  exceedingly  simple.  This  ac- 
tion was  brought  by  the  two  daughters  of 
the  testator,  and  asks  for  a  judgment  deter- 
mining the  rights  of  tbe  parties  In  and  to 
tbe  property,  real  and  personal,  disposed  of 
by  the  wilL 

Tbe  testator  died  leaving  five  children,  tbe 
two  plalntUfs,  and  three  sons,  David,  Wil- 
liam, and  Elisba,  seised  of  what  Is  known 
as  the  "Rensselaer  county  farm  property," 
a  lot  In  tbe  city  of  Rensselaer,  and  certain 
real  estate  In  tbe  city  of  Albany.  The  farm 
property  was  devised  and  afterwards  con- 
veyed to  William  and  David,  subject  to  a  cer- 
tain annuity  to  be  paid  to  Elisha  in  his  life- 
time and  legacies  to  be  paid  to  his  next  of 
kin  after  his  death.  Tbe  testator,  by  the 
residuary  clause  of  bis  will,  bequeathed  and 
devised  to  his  two  daughters  by  a  general 
provision  the  residue  of  his  personal  prop- 
erty and  real  estate.  The  effect  of  this  dis- 
position was  to  vest  In  the  daughters  the 
testator's  personal  property,  if  any,  tbe  I6t  In 
the  city  of  Rensselaer  (formerly  tbe  village 
of  Greenbush),  and  three  parcels  of  real  es- 
tate in  tbe  ci^  of  Albany,  consisting  of  cer- 


tain premises  in  Hawk  street  and  Nos.  51 
and  59  Hudson  avenue.  The  values  of  this 
real  estate  were  neither  proved  nor  found. 
Tbe  only  finding  having  any  bearing  what- 
ever upon  tbe  value  Is  to  the  effect  that  59 
Hudson  avenue  was  devised  to  the  plaintiffs, 
subject  to  a  mortgage  of  $3,000.  It  Is  found 
tbat  tbe  testator  was  possessed  of  no  person- 
al property  whatever  either  at  tbe  time  of 
making  the  will  or  at  his  deatb. 

This  appeal  presents  the  single  question 
whether  the  two  legacies  of  $2,500  each,  pay- 
able by  the  daughters  of  tbe  testator  (tbe 
plaintiffs  in  this  action)  to  the  next  of  klu 
of  Elisha  after  his  death,  are  chargeable  on 
tbe  real  estate  devised  to  tbem  by  tbe  residu- 
ary clause  of  the  will.  It  Is  found  that  since 
the  testator's  deatb  in  February,  1892,  the 
plaintiffs  have  paid  tbe  annol^  of  $75  a 
year  out  oi  their  own  property.  It  Is  also 
inconsistently  found  that  for  some  time  prior 
to  tbe  death  of  Elisba  tbe  $75  a  year  was 
paid  by  tbe  plaintiffs  to  Elisha's  wife  out  of 
the  estate  of  William  Teller.  Under  the  re- 
siduary clause  of  tbe  will  tbis  aimuity  was 
$125  a  year,  but  it  was  cut  down  to  $75  by 
tbe  second  codicil  executed  on  tbe  13th  of  No- 
vember, 1890. 

A  preliminary  x>olQt  is  made  by  plalntlflb, 
appellants,  that  certain  real  estate  purchased 
by  tbe  testator  after  the  execution  of  his  will 
and  devised  to  them  cannot  be  made  cbarge- 
able  with  tbe  payment  of  these  legacies,  even 
If  tbe  real  estate  held  at  tbe  time  of  the 
execution  of  the  will  is  subjected  to  this 
lien.  A  will  speaks  from  the  time  of  tbe 
testator's  death,  and  the  real  estate  owned 
by  him  at  tbat  time  Is  chargeable  with  the 
payment  of  legacies  that  are  a  Hen  upon 
realty.  It  Is  to  be  remarked  that  at  the  time 
of  the  execution  of  tbe  second  codicil  the  tes- 
tator was  tbe  owner  of  all  the  real  estate  of 
which  he  died  seised.  Tbe  codicil  was  a  re- 
execution  and  republication  of  the  original 
will,  and  is  a  further  answer  to  tbis  prelim- 
inary point  However  Improbable  it  may 
seem  tbat  tbe  testator  died  possessed  of  no 
personal  property,  in  view  of  the  elaborate 
provisions  of  tbe  will  based  on  tbe  assump- 
tion tbat  his  estate  was  made  up  In  part  of 
personalty,  and  tbe  additional  fact  that  he 
purchased  more  real  estate  after  the  execu- 
tion of  tbe  will,  nevertheless  we  are  bound 
by  tbe  finding,  unanimously  afiirmed  by  the 
Appellate  Division,  that  he  was  possessed  of 
no  personal  property,  either  when  execnting 
the  will  or  at  the  time  of  his  death.  Start- 
ing out  with  these  findings,  tbe  conclusion 
follows  nnder  the  settled  law  of  this  state 
tbat  these  legacies  are  a  charge  npon  the 
real  estate  of  tbe  plaintiffs  devised  to  them 
by  the  testator.  In  Brill  v.  Wright.  112  N. 
Y.  129,  19  N.  E.  628,  8  Am.  St  Rep.  717,  this 
question  was  thoroughly  discussed  by  An- 
drews. J.  The  learned  judge  says:  "Where 
In  a  will  general  legacies  are  given,  followed 
by  a  gift  of  all  the  rest  and  residue  of  the 
real  and  personal  property  of  the  testator. 
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by  a  residuary  clause  In  tbe  nsnal  form  and 
nothing  more,  it  must  now,  we  think,  be  re- 
garded as  the  established  rule  in  tills  state 
that  the  language  of  the  will  alone,  unaided 
by  extrinsic  circumstances.  Is  Insufficient  to 
charge  the  legacies  upon  lands  Included  in 
the  residuary  devise.  *  •  •  The  cases  o( 
WiltBle  V.  Shaw,  100  N.  T.  191,  3  N.  B.  831, 
and  McCorn  v.  McConr,  100  N.  Y.  511,  3  N. 
B.  480,  illustrate  very  clearly  the  attitude  of 
this  court  upon  the  subject  Both  were  cas- 
es substantially  of  wills  giving  general  lega- 
cies, followed  by  the  usual  residuary  clause. 
In  each  the  question  was  whether  the  lega- 
cies were  charged  on  tbe  lands.  In  Wlltsie 
V.  Shaw  it  appears  that  the  testator  left  a 
large  personal  estate,  ample  for  the  payment 
of  debts  and  legacies,  and,  no  other  circum- 
stances appearing,  It  was  held  that  a  legacy 
given  by  the  testator  In  his  will,  in  trust  for 
a.  son,  was  not  a  charge  on  tbe  lands,  wlilch 
passed  to  the  testator's  daughter  under  tbe 
residuary  clause.  In  McCorn  v.  McCorn  the 
legatees  were  the  wife  and  son  of  the  tes- 
tator, and  the  gift  of  the  legacies  was  follow- 
ed by  the  usual  residuary  clause,  under 
which  all  the  testator's  real  estate  passed  to 
four  other  children.  It  appeared  that  the 
•will  was  made  the  day  before  the  testator's 
death,  and  that  his  personal  estate  was  In- 
sufficient to  pay  his  funeral  expenses.  The 
legacies  to  the  testator's  wife  and  son  were 
mere  pretenses,  'unless  meant  to  be  a  charge 
on  the  real  estate.'  Under  these  circum- 
stances the  court  held  that  the  legacies  were 
intended  to  be  charged  on  the  realty,  and 
sustained  the  claim  of  the  legatees.  We 
think  the  cases  In  this  state  establish  these 
two  propositions:  First,  that  general  lan- 
guage In  a  will  giving  legacies,  followed  by 
the  usual  residuary  clause,  is  alone  Insuffi- 
cient to  charge  the  legacies  on  the  realty; 
and,  second,  that  such  language  will  Justify 
such  charge  if  it  is  made  to  appear  by  ex- 
trinsic circumstances,  such  as  may  under  the 
rules  of  law  be  resorted  to,  to  aid  in  the  In- 
terpretation of  written  instruments,  that  it 
was  the  testator's  intention  that  the  legacies 
should  be  charged  on  the  land." 

In  Hoyt  v.  Hoyt,  85  N.  Y.  142,  it  was  held 
that  legacies  may  be  charged  upon  real  es- 
tate without  express  direction,  if  the  inten- 
tion of  the  testator  so  to  do  can  be  fairly 
gathered  from  the  provisions  of  the  will;' 
and  extrinsic  circumstances  may  be  con- 
sidered In  aid  of  the  terms  of  tbe  will.  Fol- 
ger,  J.  (at  page  147  of  85  N.  Y.),  states:  "It 
is  assumed  that  no  man,  In  making  a  final 
disposition  of  his  estate,  will  make  a  legacy, 
save  with  the  honest,  sober-minded  Intention 
that  it  shall  be  paid.  Hence,  from  the 
provisions  of  a  will  prior  to  the  gift  of 
legacies  It  Is  seen  that  the  testator  must  have 
known  that  he  had  already  so  far  disposed  of 
his  personal  estate  as  that  there  would  not 
be  enough  left  to  pay  the  legacies,  it  Is  rea- 
soned that  tbe  bare  fact  of  giving  a  legacy 
Indicates  an  Intention  that  it  shall  be  met 


from  real  estate.  So  It  was  reasoned  In  God- 
dard  v.  Pomeroy,  36  Barb.  54&-556.  Courts 
have  been  urged  to  go  a  step  further,  and  to 
say  that,  when  the  facts  of  the  estate,  aliunde 
the  will,  show  that  the  testator  must  have 
known  that,  if  a  legacy  was  to  be  paid  only 
from  personal  estate,  it  would  be  a  barren 
gift,  be  must  have  Intended  to  subject  the 
real  estate  to  a  liability  for  it"  Since  this 
was  written  In  1881,  the  courts  have  examin- 
ed extrinsic  facts  to  ascertain  the  intention 
of  the  testator  as  Is  evidenced  by  the  cases 
already  cited. 

In  Briggs  V.  Carroll,  117  N.  Y.  288,  22  N. 
E.  1054,  Judge  Finch,  writing  for  the  court, 
cites  with  approval  Brill  v.  Wright  supra, 
and  McCom  v.  McCom,  supra.  Referring  to 
the  merits  of  the  case  in  which  he  was  writ- 
ing, be  said :  "The  testator  by  his  will  gave 
to  his  wife  a  legacy  of  $2,500,  to  be  accepted 
by  her  in  lieu  of  dower;  to  his  son  Charles 
$1,500,  'to  be  held  and  used  by  his  mother  as 
necessity  might  require  for  his  education'; 
and  to  his  grandson,  the  plaintiff,  $500. 
•  •  •  Here  were  legacies  of  $4,500,  with 
but  $1,600  worth  of  personal  property  out  of 
which  to  pay  them.  One  of  these  was  in  lieu 
of  the  wife's  dower,  and  another  for  the 
education  of  the  son  Charles.  Tbe  declared 
purpose  of  each  gift  leads  strongly  to  the 
Inference  that  the  testator  did  not  suppose 
that  they  would,  or  mean  that  they  should, 
abate,  and  be  largely  reduced.  •••  Ei- 
ther he  intended  to  sacrifice  the  comfort  and 
welfare  of  his  wife  and  son  Charles  for  the 
benefit  of  his  older  and  married  children,  and 
deliberately  continued  to  make  their  situa- 
tion worse  by  putting  personal  estate  Into 
land  and  Incurring  debts,  or  he  supposed  that 
their  legacies  would  rest  upon  the  real  estate. 
I  think  we  are  Justified  in  holding  that  the 
latter  was  his  understanding  of  the  will." 

What  language  could  be  more  apposite  to 
the  case  at  bar?  It  Is  apparent  from  the  pro- 
visions of  the  will  before  us  that  EUsha  was 
an  unfortunate  son,  who  needed  a  father's 
care.  The  testator  sought  to  discharge  that 
duty  In  drawing  his  will,  and  a  portion  of  his 
scheme  was  contained  In  the  residuary  clause, 
which  devised  and  bequeathed  to  his  two 
daughters  all  his  real  and  personal  estate  not 
disposed  of  by  the  previous  provisions  of  the 
will.  He  not  only  directed  each  of  his 
daughters  to  pay  to  Elisba  tbe  sum  of  $125  a 
year,  afterwards  cut  down  to  $75  by  the  sec- 
ond codicil,  but  provided  that  each  of  them 
should  set  apart  out  of  the  personal  prop- 
erty he  was  bequeathing  to  them  the  stim 
of  $2,500,  and  invest  the  same,  and  hold  it  in 
trust  to  be  paid  to  the  next  of  kin  of  Ellsha 
upon  his  death.  The  testator  also  imposed, 
substantially,  similar  provisions  upon  the  de- 
vises made  to  his  sons  David  and  William. 
It  is  not  to  be  assumed  that  this  testator 
Inserted  such  provisions  as  these  in  his  will 
unless  he  was  of  the  opinion  that  there  would 
be  a  sufficient  amount  of  personal  property 
passing  to  bis  daughters  at  tbe  time  of  his 
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death,  thereby  enabling  them  to  carry  out  his 
requirements  of  setting  apart  a  trust  fund  of 
$2,500  each  for  the  next  of  kin  of  his  unfor- 
tunate son  Ellsba. 

It  is  not  to  be  presumed  that  this  testator 
contemplated  the  slightest  uncertainty  as  to 
the  payment  of  these  legacies  to  the  next  of 
kin  of  EUsha.  He  had  made  ample  provision 
for  all  his  other  children  except  EHisha,  and  it 
was  clearly  bis  desire  to  provide  for  one  who 
could  not  care  for  himself  and  his  next  of 
kin.  It  Is  natural  to  presume  that  the  tes- 
tator was  most  solicitous  in  regard  to  the 
carrying  out  of  the  provisions  relating  to 
Ellsha  and  his  children.  If  it  be  the  fact 
that  testator  owned  no  personal  property, 
either  at  the  time  of  making  the  will  or  when 
he  died,  and  we  must  assume  that  such  was 
the  situation  under  the  findings,  we  are  left 
only  to  conjecture  that  he  met  with  subse- 
quent reverses,  or  made  changes  In  his  in- 
vestments. 

The  judgment  of  the  Appellate  Division  ap- 
pealed from  should  be  affirmed,  with  costs.. 

ElAIGHT,  J.  (dissenting).  This  action  was 
brout^t  to  obtain  a  construction  of  the  last 
will  and  testament  of  Jacob  V.  B.  Teller,  de- 
ceased. The  testator,  after  making  provisions 
for  bis  widow  and  sons,  provided  that  "all 
the  rest  and  residue  of  my  real  and  personal 
property  I  devise  and  bequeath  upon  my 
wife's  decease  to  my  daughters  Margaret  M. 
Strong  and  Anna  M.  Irwin,  share  and  share 
alike,  subject  to  said  payment  to  their  bro- 
ther William,  and  subject  also  to  the  pay- 
ment by  each  of  them  of  the  sum  of  $125  a 
year  to  my  son  Ellsha  P.  Teller  during  his 
life.  In  half-yearly  payments,  and  In  order  to 
secure  such  payment  I  direct  that  each  of 
them  shall  set  apart  out  of  the  personal 
property  hereby  bequeathed  to  her  the  sum  of 
$2,500,  and  Invest  the  same  and  bold  It  in 
trust  and  pay  the  Income  thereof  to  the 
amount  of  $125  a  year  to  said  Ellsha,  and  if 
there  be  any  deficiency  in  the  income  she  shall 
make  up  what  It  falls  short  of  such  amount 
of  $125  out  of  her  own  means,  and  shall  not 
be  entitled  to  commissions  or  compensation  as 
trustee,  but  payment  of  such  deficiency  shall 
be  only  a  personal  debt  to  Ellsba  and  not  a 
charge  upon  her  property.".  The  will  fur- 
ther provided  that,  with  reference  to  the  trust 
fund  directed  to  be  held  by  each  of  his  daugh- 
ters for  the  benefit  of  his  son  Elisbn,  up- 
on the  tatter's  death  such  funds  shall  "be 
paid  over  and  transferred  to  his  next  of  kin." 
By  a  codicil  he  reduced  the  amoimt  to  be  paid 
to  Ellsha  by  each  daughter  annually  from 
$125  to  $75. 

The  testator  died  leaving  no  personal  prop- 
erty other  than  that  which  had  been  spe- 
cifically bequeathed  to  his  sons,  and  wife,  and 
consequently  no  personal  property  came  to 
the  bands  of  the  daughters  under  the  residu- 
ary clause  of  the  will.  The  only  property 
that  came  to  them  was  a  lot  on  Hawk  street 
and  two  lots  0|n  Hudson  avenue  in  the  city 


of  Albany,  and  a  vacant  lot  located  on  Sec- 
ond street  In  the  city  of  Bensselaer,  25  feet 
front  by  100  feet  deep,  which  Is  represented 
to  be  of  little  value.  One  of  the  Hudson  ave- 
nue lots  was  so  heavily  Incumbered  that  It 
was  subsequently  sold  upon  the  foreclosure  of 
a  mortagage  and  the  title  passed  to  other  pei> 
sons.  The  other  lot  on  Hudson  avenue  was 
Incumbered  by  a  mortgage  for  $3,000. 

The  daughters,  receiving  no  personal  prop- 
erty from  the  testator,  were  unable  to  set 
apart  the  trust  of  $2,500  each,  and  there  has 
never  been  such  a  fund  In  their  hands.  They 
however,  out  of  the  estate  coming  to  them 
annually  paid  the  sum  of  $75  each  to  their 
brother  Ellsha  during  his  lifetime^.  The  re- 
spondents, the  children  of  Ellsha,  now  de- 
mand the  payment  to  them  of  the  sum  of 
$2,500  from  each  of  the  daughters,  making  a 
total  of  $5,000,  and  ask  that  It  be  made  a 
charge  upon  the  real  estate  devised  to  the 
daughters.  The  question  Is,  therefore,  present- 
ed as  to  whether  the  testator  so  Intended.  In 
determining  this.questlon  It  must  be  borne  In 
mind  that  it  distinctly  appears  that  at  the  time 
of  the  testator's  death  his  widow  held  In  her 
name  a  number  of  mortgages  upon  real  estate 
amounting  to  a  number  of  thousands  of  dol- 
lars, and  that  In  making  this  provision  he 
supposed  that  he  was  possessed  of  sufficient 
personal  property  to  make  up  the  "trust  fund," 
as  he  called  it.  The  testator  at  the  time  of 
making  his  will  was  well  advanced  in  years, 
and  he  first  gave  to  bis  wife  the  use  of  all  bis 
property  of  every  description,  both  real  and 
personal,  during  the  term  of  her  natural 
life,  giving  her  full  power  to  sell  and  convey 
and  to  use  so  much  of  the  principal  as  she 
might  see  fit  He  then,  upon  her  death,  dis- 
posed of  that  which  should  be  left  to  bis  sons 
and  daughters.  His  widow  survived  him 
about  a  year.  It  is  not  uncommon  for  an 
aged  husband  who  has  lived  with  his  wife 
for  many  years  to  regard  the  property  taken 
In  the  name  of  the  wife  as  his,  and  attempt 
to  dispose  of  It  by  will.  But,  however  It  may 
be  In  this  case,  one  fact  is  apparent;  and 
that  Is  he  did  not  Intend  to  disinherit  his 
daughters.  When  he  came  to  securing  the 
payment  of  the  annuity  to  his  son,  he  directed 
that  ea<!h  of  his  daughters  shall  set  apart  "out 
of  the  Income  of  the  personal  property  hereby 
bequeathed  to  her  the  sum  of  $2,500."  It  will 
be  observed  that  he  specifically  limits  the 
fund  to  be  set  apart  to  the  personal  property 
bequeathed  to  each  daughter.  Then  fearing 
that  there  might  be  some  deficiency  in  the 
"Income" — not  in  the  principal — he  requires 
the  daughter  to  make  up  such  deficiency.  If 
any,  and  pay  the  same  out  of  .her  own  means. 
But,  while  requiring  the  payment  of  such  de- 
ficiency out  of  their  own  means,  he  makes 
that  only  a  personal  debt  to  Ellsba.  and  then, 
for  the  purpose  of  removing  all  doubt,  pro- 
vides that  It  shall  not  be  a  charge  upon  the 
daughters'  property.  In  other  words.  It  shall 
not  be  a  lieu  upon  their  real  estate.  Tha> 
again,  upon  th^  death  of  Elisba,  be  does  not 
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direct  that  the  daiiebtera  shall  pay  to  his 
crandchlldren  the  sum  of  $5,000,  but  he  does 
direct  that  "sach  fund,"  referring  to  the  fund 
to  be  set  apart  by  tbem  out  of  the  personal 
property,  shall  be  paid  over  and  transferred 
to  his  nert  of  kin.  I  therefore  am  of  the 
opinion  that  the  testator  never  Intended  that 
the  $5,000  should  be  made  a  lien  on  the  real 
estate  devised  to  the  daughters. 

The  Judgment  should  be  reversed  And  a 
new  trial  ordered,  with  costs  to  abide  the  final 
award  of  costs. 

GRAY,  HISCOCK,  CHASE,  and  EDWABD 
T.  BAJRTLETT,  JJ.,  concur.  CULLEN,  C-  J, 
WILLARD  BARTLETT,  J„  and  HAIQHT, 
X,  dissent. 

Judgment  affirmed. 


a«8  N.  T.  1) 

PEOPI^E  ex  rel.  CITT  OF  GENEVA  t. 
BOARD  OF  SUP'RS  OP  ON- 
TARIO COUNTY. 
(Court  of  Appeals  of  New  York.    Feb.  20,  1907.) 

1.  Taxation-— Appobtionmemt—jBawk    Stook 
— Statute. 

Under  Tar  I^aw,  Gen.  Laws,  c.  24,  $  24 
(Laws  1896.  p.  806.  e.  908,  t  24.  as  amended 
by  Laws  1901.  p.  1350,  c.  550;  Laws  1902, 
p.  3d4,  c.  126;  Laws  1903,  p.  565,  c.  267).  pro- 
viding for  the  collection  of  a  tax  on  value  of 
bank  stock  in  lieu  of  all  other  state,  county,  or 
local  taxes  thereon,  the  board  of  supervisors  of 
Ontario  county,  in  fixing  the  proportion  of  state 
nnd  county  taxes  to  be  returned  by  the  city  of 
Geneva,  properly  included  in  their  estimate  of 
the  taxable  property  in  that  dty  the  assessed 
valuation  of  the  stock  of  banks  located  there. 

2.  Same— PuBFosE  or  Tax. 

The  tax  upon  bank  stock  authorized  for 
state,  county,  and  local  purposes  by  the  express 
provisions  of  Tax  Law,  Gen.  Laws,  c.  24,  §  24 
(I^ws  1896.  p.  806.  c  90a  S  24.  as  amended 
bv  Laws  1901,  p.  ISSO.  c.  550;  I^ws  1902.  p. 
?.S4.  c  126 ;  Laws  1903.  p.  565,  c.  267).  is  raised 
in  lien  of  all  other  taxes  thereon,  and  not  for 
local  purposes  only. 

3.  Same— Nature  OF  Tax. 

There  is  no  analogy  between  the  bank  stock 
tax  authorized  for  state,  county,  and  local  pur- 
poses by  Tax  Law,  Gen.  tiaws,  c.  24.  S  24  (Laws 
1896.  p.  806.  c.  90^  S  24,  as  amended  by  Laws 
1901.  p.  1350.  c.  550;  Laws  1902,  p.  384,  c.  126; 
l«ws  3903.  p.  665.  c.  267),  and  the  liquor  tax 
•4w;  the  bank  tit  being  a  tax  on  property, 
r.nd  there  being  nothing  of  the  nature  of  license 
fee  about  it. 

Appeal  from  Supreme  Court,  Appellate 
Division,  Fourth  Department 

Proceedings  by  the  people  of  the  state  of 
Xew  York,  on  the  relation  of  the  city  of 
<reneva,  against  the  board  of  supervisors  of 
the  county  et  Ontario.  From  an  order  of  the 
Appellate  Division  (100  N.  Y.  Supp.  1136)  of 
the  Supreme  Court,  affirming  an  order  made 
at  the  Special  Term  (100  N.  Y.  Supp.  830),  dl» 
rectlng  a  peremptory  writ  of  mandamus  to 
issue  to  defendant,  the  defendant  appeals, 
iteversed,  and  writ  denied. 

Frank  Rice  aitd  A.  L.  Gardner,  for  appel- 
lant W.  Smith  O'Brien  and  A.  P.  Rose,  for 
respondent. 


HISCOCK,  3.  The  city  of  Geneva  la  made 
a  tax  district  the.same  as  a  town,  but  a  war- 
rant for  the  collection  of  state  and  county 
taxes  is  not  issued  by  the  board  of  super- 
visors to  one  of  its  officials  as  in  the  case  of 
a  town.  Instead  of  this,  said  board,  having 
determined  the  amount  to  be  raised  for  such 
taxes.  In  effect  certifies  the  same  to  the  prop- 
er authorities  of  the  city,  and  the  officials  of 
the  latter  then  collect  said  amount,  which  is 
returned  to  the  proper  officials  for  state  and 
county  purposes.  The  amount  of  taxes  thus 
to  be  certified  and  raised  in  any  year  should 
bear  the  same  proportion  to  the  aggregate 
amount  of  such  taxes  to  be  raised  throughout 
the  entire  county  which  the  amount  of  tax- 
able property  within  the  city  might  bear  to 
the  aggregats  amount  of  taxable  property 
throughout  the  county.  In  the  year  involved 
there  were  located  within  ttie  city  of  Geneva 
two  banks,  of  which  the  capital  stock  was  as- 
sessed at  upwards  of  $5<X),000.  In  fixing  the 
proportion  of  state  and  county  taxes  to  be 
collected  and  returned  by  the  respondent  the 
board  of  supervisors  included  In  their  esti- 
mate of  taxable  property  such  assessed  valu- 
ation of  said  bank  stock,  and  this  Inclusion  in- 
creased the  amount  to  be  raised  for  the  afore- 
said purposes  by  the  sum  of  $1,211.31. 

It  is  contended  by  the  respondent,  and  has 
been  held  by  the  learned  courts  below,  that 
on  account  of  the  special  provisions  for  the 
taxation  of  bank  stock  it  was  error  for  the 
board  of  supervisors  to  do  as  It  did,  and  that 
the  value  of  said  bank  stock  should  not  have 
been  included  In  the  amount  of  taxable  prop- 
erty for  the  purpose  of  fixing  the  amount  of 
taxes  to  be  paid.  We  think  that  this  conten- 
tion and  such  determination  are  erroneous. 
It  is  undisputed,  and  therefore  we  need  not 
quote  or  review  all  the  statutory  details  upon 
that  subject,  that  It  was  proper  to  place  upon 
the  assessment  rolls  for  the  clt,v  of  Geneva 
the  shares  of  bank  stock  In  question  and  the 
valuation  thereof  assessed  and  determined  In 
the  manner  provided  by  law.  It  is  also  un- 
disputed, and  therefore  again  we  may  refrain 
from  going  into  the  details  of  statutes,  that 
presumptively  all  of  the  taxable  property, 
real  and  personal,  in  the  city  of  Geneva 
^ould  be  taken  into  account  in  determining 
the  proportion  of  taxes  to  be  raised  within 
that  district  And,  finally.  If  respondent  Is 
right  in  its  contention  that  the  value  of  bank 
stock  as  spread  upon  Its  assessment  rolls 
should  be  omitted  and  disregarded  In  deter- 
mining the .  proportion  and  amount  of  state 
nnd  county  taxes  to  be  raised,  authority  for 
this  must  be  found  in  the  statutory  pro- 
visions especially  relating  to  the  taxation  of 
such,  stock.  We  shnll  therfefore  r6fer  to  such 
of  these  as  are  regarded  material. 

Section  24  of  the  tax  law  (being  chapter  24 
ot  the  General  Laws)— Laws  1896,  p.  806,  c 
908,  !  24,  as  amended  by  Laws  1901,  p.  1351^,  c. 
650;  Laws  1902,  p.  884,  c.  126;  Laws  IflO?,. 
p.  565,  c.  267 — prescribes  the  method  of  fix- 
ing the  value  of  stock  In  a  bank  or  banking 
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association,  and  then  further  provides :  "The 
rate  of  tax  npon  the  shares  of  stock  of  banks 
and  banking  associations  shall  be  one  per 
centum  upon  the  value  thereof  as  ascertained 
and  fixed  in  the  manner  hereinbefore  pro- 
vided. •  »  •  The  said  tax  shall  be  in  Hen 
of  all  other  taxes  whatsoever  for  state  coun- 
ty or  local  purposes  upon  the  said  shares  of 
stock."  Said  section  then,  after  providing  for 
the  collection  of  said  tax  under  the  supervision 
of  the  board  of  supervisors  and  wholly  with- 
in the  county  where  the  bank  or  association 
is  located,  further  enacts:  "The  tax  hereby 
Imposed  shall  be  distributed  in  the  following 
manner:  The  board  of  supervisors  of  the 
several  counties  shall  ascertain  the  tax  rate 
of  each  of  the  several  town,  city,  village, 
school  and  other  tax  districts  In  their  coun- 
ties respectively,  in  which  the  shares  of  stock 
of  banks  and  banking  associations  shall  be 
taxable,  which  tax  rates  shall  include  the 
proportion  of  state  and  county  taxes  levied  in 
such  districts,  respectively,  for  the  year  for 
which  the  tax  la  imposed,  and  the  proportion 
of  the  tax  on  bank  stock  to  which  each  of 
said  districts  shall  be  respectively  entitled 
shall  be  ascertained  by  taking  such  proportion 
Of  the  tax  upon  the  shares  of  stock  of  banks 
and  banking  associations,  taxable  In  such 
districts  respectively,  under  the  provisions  of 
this  act  as  the  tax  rate  of  such  tax  district 
shall  bear  to  the  aggregate  tax  rates  of  all  the 
tax  districts  in  which  said  shares  of  stock 
shall  be  taxable."  It  also  provides  that,  "in 
Issuing  their  warrants  to  the  collectors  of 
taxes,  the  board  of  supervisors  shall  omit 
therefrom  assessments  of  and  taxes  upon  the 
shares  of  stock  of  banks  and  banking  as- 
sociations." 

We  do  not  find  in  these  provisions  or  any 
others  not  specifically  referred  to,  when  prop- 
erly construed  in  connection  with  the  general 
provisions  for  the  assessment  and  collection 
of  taxes  for  state  and  county  purposes,  any- 
thing which  either  explicitly  or  Impliedly  sus- 
tains the  respondent's  contention.  We  find,  it 
is  true,  a  special  and  arbitrary  per  centum  of 
taxation  imposed  upon  all  bank  stock  at  Its 
assessed  valuation,  and  that  this  is  in  lieu  of 
all  other  taxes  upon  such  stock;  that  the 
ordinary  tax  warrant  shall  not  be  carried 
out  against  It;  also  special  machinery  for 
the  collection  of  this  tax  and  special  provision 
for  Its  distribution,  and  certainly  the  city 
could  not  collect  any  additional  taxes  upon 
this  property  in  direct  response  to  the  requisi- 
tion of  the  board  of  supervisors.  But  we  do 
not  find  anywhere  any  provision  which  satis- 
fies us  that  in  determining  as  between  the 
city  of  Geneva  and  other  towns  in  the  coun- 
ty the  proportion  of  taxes  to  be  raised  by  the 
former  for  general  purposes  of  state  and 
county  the  valuation  of  this  species  of  prop- 
erty should  not  be  taken  into  account  That 
Is  an  entirely  different  proposition.  In  fact, 
the  very  provisions  relied  npon  by  the  re- 
spondent seem  to  ua  to  lead  quite  conclusively 


to  an  opposite  conclusion  than  that  urged  In 
its  behalf. 

The  tax  levied  upon  the  bank  stock  is  *in 
lieu  of  all  other  taxes  whatsoever  for  state, 
county  or  local  purposes."    Thus  It  is  a  sub- 
stitute or  equivalent,  amongst  other  things, 
for  the  state  and  county  taxes,  which  other- 
wise might  and  would  be  collected  upon  it 
Just  as  they  are  levied  upon  other  property. 
The  existence  of  taxation  for  those  purposes 
is  recognized  and  the  sum  collected  upon  the 
bank  stock  is  in  part  impressed  with  tlie 
character  of  an  equivalent  therefor.    This 
certainly  does  not  carry  the  idea  that  such 
stock  should  be  excluded  from  view  In  con- 
sidering  the   general    subject   of    state   and 
county    taxes,    but    rather   that   the    latter 
should  be  regarded  as  Included  in  the  one 
per  centum  raised  In  accordance  with  law. 
The  tax  thus  collected  is  to  be  turned  back  to 
the  tax  districts  wherein  the  banks  are  situat- 
ed, and  in  determining  the  respective  amounts 
in  which  it  shall  thus  be  turned  back  "the  pro- 
portion of  state  and  county  taxes  levied  in 
such  districts  respectively"  must  expressly  be 
taken  into  account    Thus  we  have  It  that  of 
the  tax  collected  upon  the  stock  of  banks 
situated  within  its  limits  in  lieu  of  or  as  s 
substitute  for  or  on  account  of  state  and 
county  taxes  the  respondent  has  received  a 
certain  amount  which  bears  direct  relation 
and  proportion  to  the  amount  of  state  and 
county  taxes  collected  within  its  district. 
With  this  relation  thus  expressly  established 
between  state  and  county  taxes  and  the  tax 
upon  the  bank  stock  and  the  amount  thereof 
to  be  turned  over  to  the  respondent  it  would 
seem  strange  and  quite  inequitable  If  tbe 
connection  should  there  end  and  the  amount 
of  state  and  county  taxes  to  be  paid  by  tbe 
city  be  determined  between  it  and  other  lo- 
calities without  any  reference  to,  but  rather 
upon  an  exclusion  of,  the  value  of  the  bank 
stock.    This,  as  it  seems  to  us,  would  result 
in  the  city  receiving  a  certain  amount  of  taxes 
collected  upon  the  stock  on  account  of  state 
and  county  taxes,  and  then  escaping  all  con- 
tribution to  that  very  fund  of  taxes  on  account 
of  which  it  had  received  something.    The 
city  would  cultivate  this  particular  species 
of  taxable  property  as  a  source  of  local  or 
private  revenue  and  refuse  to  recognize  it  as 
a  basis  for  any  corresponding  obligation  com- 
mon to  all  other  tax  districts  and  applicable 
to  other  kinds  of  taxable  property. 

It  is  not  difficult  to  assume  a  case  entirely 
within  the  bounds  of  reasonable  probability 
which  would  illustrate  the  ends  to  which  this 
doctrine  would  lead.  ▲  small  town  fortunate 
enough  to  have  within  its  limits  a  bank  with 
a  capital  stock  of  the  assessed  valuation  of 
$1,000,000  would  receive  the  tax  of  $10,000 
collected  thereon.  This  would  be  in  lien  of 
state  and  county  taxes,  which,  except  for 
the  special  provisions  of  law,  would  other- 
wise be  collected  upon  such  property  and  be 
appropriated  to  said  uses.    The  tows  would 
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tlien  refuse  to  pay  any  state  and  county  taxes 
based  upon  a  valuation  of  property  which 
included  such  bank  stock.  Thus,  without 
any  counterbalancing  duty  or  obligation  of 
uniting  with  the  other  towns  in  the  county 
in  raising  a  general  tax,  which  took  Into  ac- 
count the  bank  stock,  it  wonld  have  secured 
a  suflScIent  amount  of  taxes  to  enable  It  to 
meet  its  purely  local  charges  and  expenses. 
In  the  meantime  the  other  towns  In  the 
county  not  fortunate  enough  to  have  within 
their  limits  banking  capital  would  be  con- 
tributing towards  the  payment  of  state  and 
county  taxes  upon  an  apportionment  which 
took  into  account  all  of  the  property  within 
their  limits,  without  reduction  or  relief  by 
any  contribution  to  such  taxes  by  the  first 
town  on  account  of  the  bank  stock.  This 
result  manifestly  would  not  be  equitable  or 
just. 

Upon  the  other  band,  the  course  adopted 
by  the  defendant  board  of  supervisors  ac- 
complishes substantial  Justice.  It  is  urged 
that  because  dhrect  state  and  county  taxes 
could  not  be  collected  upon  the  bank  stock 
the  Inclusion  of  the  value  of  such  stock  in  the 
aggregate  valuation  of  property  within  the 
city  of  Geneva  by  which  to  fix  the  amount  of 
state  and  county  taxes  there  to  be  raised 
would  result  in  Imposing  upon  the  other  tax- 
able property  In  that  city  an  increased  bur- 
den. This  Is  not  so  to  any  appreciable  de- 
gree even  in  this  particular  case.  As  already 
stated,  the  Inclusion  of  the  bank  stock  in 
the  taxable  property  of  Geneva  as  a  basis 
of  computation  increased  the  amount  of  state 
and  county  taxes  by  the  sum  of  $1,211.31. 
It  Is  stated  without  dispute  that  the  bank 
tax  received  by  It  on  account  of  the  propor- 
tion of  state  and  county  taxes  amounts  to 
$9S1.92.  After  crediting  this  latter  sum,  as 
may  be  done  upon  the  amount  of  state  and 
county  taxes  to  be  raised,  the  net  increase 
in  the  amount  of  taxes  to  be  raised  because 
tbe  bank  stock  had  been  considered  would 
amount  to  only  a  little  over  $200.  If,  as 
easily  might  happen,  the  percentage  of  state 
and  county  taxes  had  been  a  trifle  larger  In 
proportion  to  the  entire  tax  rate  for  the 
city  of  Geneva,  then  the  amount  of  tbe  bank 
tax  distributed  to  the  latter  on  account  of 
state  and  county  taxes  would  have  been 
greater  than  the  Increase  complained  of. 

It  remains  to  consider  very  briefly  two 
propositions  which  have  been  urged  either 
by  the  court  or  by  counsel  In  support  of  the 
contention  of  the  respondent  It  was  stated 
by  the  learned  trial  justice,  as  a  basis  for 
his  decision,  that  "the  tax  upon  bank  stocks 
under  this  section  [section  24]  is  raised  for 
local  purposes  and  divided  amongst  the  local 
tax  districts  for  village  or  city,  town,  or 
school  purposes  only."  What  we  have  al- 
ready said  sufficiently  Indicates  our  disa- 
greement with  the  suggestion  that  this  bank 
tax  is  raised  for  local  purposes  only.  It  is  in 
lieu  of  all  other  taxes  expressly  Including 
state  and  county  taxes,  and  we  see  no  more 


reason  for  saying  that  It  Is  exclusively  raised 
on  account  of  local  purposes  or  interests  than 
that  it  is  raised  exclusively  on  account  of 
state  and  county  purposes.  Upon  his  part 
the  learned  counsel  for  the  respondent  at- 
tempts to  escape  from  the  conclusion  that  the 
plaintiff  ought  to  bear  some  burden  of  state 
and  county  taxes  on  account  of  the  bank 
stock.  In  view  of  the  fact  that  It  has  re- 
ceived part  of  the  taxes  collected  thereon  in 
lieu  of  such  taxes,  by  arguing  that  the  bank 
tax  is  In  the  nature  of  a  license  for  conduct- 
ing the  banking  business,  and  therefore  by 
analogy  with  the  fees  collected  under  the 
liquor  tax  law  ought  to  be  appropriated  ex- 
clusively to  the  use  and  beneflt  of  the  dis- 
trict wherein  the  bank  is.  located.  Our  an- 
alysis does  not  disclose  even  a  shadow  upon 
which  to  base  any  such  analogy.  The  liquor 
tax  law  plainly  and  explicitly  Imposes  cer- 
tain license  fees  upon  the  business  of  traffick- 
ing in  liquor,  and  provides  for  a  distribution  . 
of  the  license  fees  thus  collected.  The  tax  law 
imposes  a  tax  upon  bank  stock  as  property 
Just  as  It  does  upon  other  species  of  property, 
and  there  is  nothing  In  the  nature  of  a  license 
fee  about  it  So  that  there  is  no  opportimlty 
for  plaintiff  to  derive  any  assistance  which 
might  otherwise  result  from  this  compari- 
son, however  great  or  small  that  might  be. 
Tbe  orders  of  Appellate  Division  and  Spe- 
cial Term  appealed  from  should  be  reversed, 
with  costs,  and  plaintiff's  application  for  the 
writ  of  mandamus  denied,  with  $50  costs  and 
disbursements  la  courts  below,  and  with 
costs  of  this  appeal. 

CULLEN,  C.  J.,  EDWARD  T.  BARTLETT, 
HAIGHT,  VANN,  WERNER,  and  WIL- 
LARD  BARTLETT,  JJ.,  concur. 

Ordered  accordingly. 


(187  N.  T.  410) 

PEOPLE  ex  rel.  PERKINS  v.  MOSS.  City 

Magistrate,  et  al. 

(Court  of  Appeals  of  New  York.    Feb.  26,  1907.) 

1.  Cbihinal    Law— Wabkanx— Jubisdiction 
TO  Issue. 

Where  the  facts  presented  to  a  magistrate 
did  not  warrant  an  inference  of  the  existence 
of  probable  cause  to  believe  that  the  crime 
charged  had  been  committed,  he  was  without 
jurisdiction  to  cause  the  arrest  of  the  persoti 
informed  against. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law.  S  443.] 

2.  Habeas  CoKrtJS— Petition. 

A  petitioner  for  a  writ  of  habeas  corpus 
is  only  required  to  allege,  among  other  thing;, 
that  he  "is  imprisoned  or  restrained  of  his 
liberty ;  the  place  where  *  *  * .  and  the  offi- 
cer or  person  by  whom  he  is  so  imprisoned  or 
restrained,"  as  provided  by  Code  Civ.  Proc.  § 
2019. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  25.  Habeas  Corpus,  §  51.] 

3.  SAirE— Time— Pbeliminabt    Examination. 

Where  petitioner  was  arrested  on  a  war- 
rant issued  by  a  magistrate,  such  arrest  consti- 
tuted an  actual  restraint  of  his  person,  entitling 
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him  to  an  immediate  writ  of  babeai  oorpua 
without  waiting  an  examination  before  a  macia- 
trate. 

4.  Sauk— Extent  or  Kbvibw, 

On  a  writ  of  habeas  corpus  to  review  the 
legality  of  petitioner's  restraint  on  a  warrant 
issued  by  a  magistrate,  the  court  will  look  baclc 
of  the  warrant  to  ascertain  if  the  facts  stated  in 
tJie  depositions  of  the  prosecutor  and  his  wit- 
nesses were  sufficient  to  confer  jurisdiction  on 
the  magistrate  to  issue  the  warrant. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  26,  Habeas  Corpus,  {  S2A 

5.  LABCENT— EUiBUB^ITa   OF    Optense— Ihteott 

— Statctes. 

Penai  Code.  S  528,  declares  that  a  person 
who,  "with  intent  to  deprive  or  defraud  the  true 
owner  of  his  property,"  etc.,  appropriates  the 
same  to  his  own  use  or  benefit,  or  that  of  any 
other  person  ofiier  than  the  true  owner,  is  guilty 
of  larceny,  and  section  548  declares  that  on  an 
Indictment  for  larceny  it  shall  be  a  defense 
tliat  the  property  was  appropriated  openly  un- 
der a  claim  of  title  made  in  good  faith,  even 
though  such  claim  is  untenable.  The  president 
of  a  life  insurance  company,  having  promised 
to  contribute  up  to  J.TO.OOO  to  a  political  cam- 
paign, requested  relator,  a  vice  president,  to 
make  the  payment  personally,  aa  that  would 
make  it  easier  to  refuse  the  other  demands,  and 
that  the  president  would  see  that  the  matter  was 
taken  care  of  later.  Relator  made  the  payment, 
after  which  the  president  broucht  the  matter  to 
the  attention  of  the  finance  committee  of  the  in- 
nurance  company,  and.  It  being  of  the  opinion 
that  relator  should  be  reimbursed  from  the  com- 
pany's funds,  the  president,  under  his  authority 
to  pay  out  the  company's  money  on  executive 
order,  caused  such  reimbursement  to  be  made 
without  further  action  on  the  part  of  tlie  finance 
committee  or  trustees  of  the  company.  In  pro- 
ceedings for  relator's  arrest  for  the  larceny  of 
such  fund,  the  proof  showed  that  relator  derived 
no  personal  advantage  frotn  the  money,  and  that 
it  was  paid  by  him  in  the  honest  belief  that 
he  was  benefiting  the  insurance  company.  Held, 
that  the  facts  did  not  establish  prima  fade  the 
commission  of  larceny,  there  being  no  evidence 
of  an  attempt  to  defraud. 

Cullen.  C.  J.,  and  Chase  and  Werner,  JJ., 
dissenting. 

Appeal  from  Supreme  Court,  Appellate 
Division,  First  Department. 

Habeas  corpus  ^7  the  people,  on  relation  of 
Ceorge  W.  Perkins,  against  Joseph  F.  Moss 
and  others.  From  iln  order  of  the  Appel- 
'ate  Division  (90  N.  Y.  Snpp.  138.  113  App. 
Dlv.  829),  reversing  an  order  of  the  Special 
Perm  dismissing  the  writ  (100  N.  Y.  Suppw 
427,  50  Misc.  Rep.  198),  the  people  appeal. 
AfBrmed. 

Upon  a  warrant  issued  by  a  city  magis- 
trate of  the  city  of  New  York,  charging  him 
Tlth  the  crime  of  grand  larceny  in  the  first 
legree,  the  relator  was  arrested  by,  and  tak- 
fn  Into  the  custody  of,  a  police  officer.  There- 
after, upon  a  petition  to  the  Supreme  Court, 
setting  forth  his  arrest  and  averring  tliat  the 
warrant  was  unlawfully  issued  and  that  the 
petitioner  was  Illegally  restrained  by  vlrtuo 
thereof,  writs  of  habeas  corpus  and  of  cer- 
tiorari were  issued  directed  to  the  defendants 
the  police  officer  and  the  city  magistrate,  and 
commanding  the  production  of  the  relator 
and  the  certification  of  the  cause  of  his  im- 
prisonment Thereupon  the  relator  was 
brought  before  a  Special  Term  of  the  Sa- 


preme  Court,  and,  upon  the  return  made  by 
the  city  magistrate  to  the  writ  of  certiorari 
and  after  a  hearing  bad,  the  writ  of  bal>ea8 
corpus  was  dismissed  and  the  rriator  was 
remanded  Into  custody.  Upon  appeal  to  the 
Appellate  Division,  in  the  First  Department, 
this  order  was  reversed  and  the  discharge  of 
the  relator  was  ordered.  The  i>eople  tben  ap- 
pealed to  this  court. 

The  information  upon  wtilch  the  warrant 
of  arrest  was  issued  charging  the  relator 
with  the  crime  of  grand  larceny  in  the  first 
degree  was  contained  In  obtain  depositions 
taken  before  the  magistrate.  One  deposition 
was  by  Darwin  P.  Kingsley,  a  vice  president 
of  the  New  York  Insurance  Company,  whldi 
stated  that  in  December,  1901.  when  lie  was 
secretary  of  the  finance  committee  of  that 
company,  a  meeting  was  had  of  ail  the  mem- 
bers of  the  committee,  including  McCalt, 
since  deceased,  who,  as  president  of  the  com- 
pany, was  ex  officio  a  member.  It  was  stated 
by  the  president  that,  on  l>etialf  of  the  Insur- 
ance company,  he  had  promised  to  pay  to 
Cornelius  Bliss,  as  treasurer  of  t&e  Repub- 
lican National  Committee,  for  use  in  the 
presidential  campaign  of  that  year,  such 
sums  as  should  not  exceed  $50,000,  and  that 
Perkins,  this  relator,  then  a  vice  president 
of  the  company,  at  bis  (the  presidenf  a)  re- 
quest and  to  carry  out  the  agreement  with 
Bliss,  had  advanced  to  the  latter  large  sums 
of  money.  McCall  did  not  ask  the  committee 
to  take  any  official  action  upon  this  state- 
ment, but  desired  to  inform  it  of  tbe  facts. 
Conversation  was  bad  in  regard  to  tbe  mat- 
ter and  no  official  action  was  taken  by  the 
committee;  but  "it  was  the  expressed  opinion 
of  tbos.e  present  that  McCall  should  cause 
Perkins  to  be  reimbursed,  for  tbe  sums  so  ad- 
vanced, out  of  tbe  funds  of  the  company." 
It  was  stated,  also,  in  tbe  deposition  tbat 
McCall,  "by  virtue  of  his  office,  had  power 
to  make  disbursements,  known  as  'disburse- 
ments upon  executive  order.' " 

Another  deposition  was  by  Edmund  D. 
Randolph,  a  trustee  and  the  treasurer  of  the 
insurance  company,  who  was  present  at  the 
meeting  of  the  finance  committee  referred  to 
In  the  deposition  of  Kingsley,  which  cor- 
rotx)ratcd  Kingsley's  statements  as  to  what 
had  taken  place.  Randolph  stated  tbat  some 
time  after  tbe  meeting  in  December.  lOOi, 
he  drew  a  check  to  reimburse  Perkins,  the 
relator,  for  the  moneys  lie  had  advanced  to 
Bliss;  that  the  payment  was  made  by  the 
treasurer's  check  to  the  order  of  J.  P.  Morgan 
&  Co..  a  firm  of  which  Perkins  was  a  mem- 
ber; that  this  check  was  drawn  by  bim  pur- 
suant to  the  direction  of  McCaii,  tbe  presi- 
dent; that,  "at  that  time,  large  powers  were 
vested  in  McCall  as  president  to  order  dis- 
bursements to  tie  made  from  tbe  funds  of 
the  company  without  first  subthitting  for  ap- 
proval to  any  committee";  that  tbat  power 
bad  been  exercised  "upon  bis  sole  personal 
authority"  for  many  years  without  bavins 
been  challenged;  and  tbat  Perkins  had  liad 
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notbinK  to  do  with  the  transaction  of  the 
drawing  of  the  checlc,  or  of  the  booli  entries. 
The  deposition  was  taken  of  Thomas  A. 
Bnckner,  a  vice  president  of  the  company, 
who  Identified  a  letter  written  by  the  relator 
to  the  district  attorney  the  day  before  the  is- 
snnnce  of  the  warrant  of  arrest.  The  rela- 
tor's letter  was  written  In  response  to  the 
request  of  the  district  attorney  for  a  state- 
ment of  the  former's  conectlon  with  the  con- 
tribution made  by  the  Insurance  company  to 
the  Republican  National  Committee  in  1801. 
From  this  letter  It  appears  that  Bliss,  the 
treasurer  of  that  committee,  had  Informed 
the  relator  of  the  promise  of  McCall,  the 
president  of  the  company,  that  the  company 
would  contribute  up  to  the  sum  of  $60,000 
towards  the  campaign:  that  McCall,  upon  In- 
quiry, corroborated  Bliss'  statement  and  ex- 
plained that  as  demands  had  been  made  up- 
on him  for  other  political  contributions  by 
the  company,  which  did  not  seem  to  him  to 
be  for  its  interest  to  make,  "it  would  make 
it  ensier  for  him  to  refuse  such  demands,  if 
the  payment  to  the  Republican  Committee 
was  not  at  that  time  made  directly  from 
the  funds  of  the  company";  that  he  asked 
relator  to  see  Bliss  and  to  make  the  payments 
personally,  and  that  he  (McCall)  "would  see 
that  the  matter  was  taken  care  of  later  on"; 
that,  accordingly,  the  relator  advanced  to 
Bliss,  from  his  own  resources,  various  sums 
amounting  to  $48,500;  that  in  December, 
1901,  upon  the  subject  of  his  reimbursement 
coming  up  between  himself  and  the  president, 
It  was  concluded  to  take  the  matter  up  with 
the  members  of  the  finance  committee,  and 
later,  at  a  meeting  of  the  committee,  after 
McCall  had  explained  that,  at  bis  request, 
the  relator  had  made  the  above  advances  and 
that  provision  should  be  made  for  reimburse- 
ment, "the  conclusion  was  reached  that  the 
president  should  cause  me  to  be  reimbursed"; 
and  that  a  check  to  the  order  of  the  relator's 
firm  of  J.  P.  Morgan  &  Co.  was  afterwards 
drawn  and  delivered  by  the  treasurer  of  the 
company.  The  letter  concludes  with  this 
clause:  "It  never  occurred  to  me  that  there 
could  be  any  question  as  to  the  propriety 
of  such  expenditure,  which  I  believed  to  be 
for  the  benefit  of  the  company.  It  has  come 
to  me  as  a  total  surprise  that  the  legality  of 
such  payments  sbould  be  questioned.  While 
so  asserting.  It  is  not  my  intention  to  dis- 
pute or  deny  civil  liability  to  account  to  the 
company  for  these  moneys.  •••  I  de- 
rived no  personal  advantage  of  any  kind 
from  the  transaction;  and  certainly  I  bad  no 
Intent  other  than  to  serve  the  Interests  of  the 
company."  The  district  attorney  was  au- 
thorized to  make  any  use  of  the  statements 
In  the  letter,  and  the  relator  waived  any  privi- 
lege or  Immunity  In  connection  with  It 

Wallace  MacFarlane,  for  appellants.  Wil- 
liam N.  Cohen  and  Lewis  L.  Delafield.  for  re- 
spondent 
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GRAT,  3.  (after  stating  the  facts).  If  the 
Information  which  was  laid  t>efore  the  mag- 
istrate furnished  no  legal  evidence  of  the 
commission  of  a  crime  by  the  relator,  then 
he  was  Illegally  restrained  of  his  liberty. 
If  the  facts  shown  did  not  warrant  an  infer- 
ence by  the  magistrate  of  the  existence  of 
probable  cause  to  believe  that  the  crime 
charged  had  been  committed,  be  was  with- 
out jurisdiction  to  cauie  the  arrest  of  the  re- 
lator, and  the  latter  was  entitled  to  resort  at 
once  for  his  protection  to  the  writ  of  habeas 
corpus.  Section  2015  of  the  Code  of  Civil 
Procedure  provides  that  "a  person  Imprison- 
ed or  restrained  In  his  liberty,  within  the 
state,  for  any  cause,  or  upon  any  pretence, 
is  entitled,  •  •  •  to  a  writ  of ■  habeas 
corpus,  or  a  writ  of  certiorari,  as  prescribed 
in  this  article,  for  the  purpose  of  Inquiring 
into  the  cause  of  the  Imprisonment  or  re- 
straint, and,  in  a  case  prescribed  by  law,  of 
delivering  him  therefrom."  The  petitioner  Is 
onl.r  required  to  state,  among  other  things, 
that  be  "is  imprisoned,  or  restrained  In  his 
lit>erty;  the  place  where,  •  •  •  and  the 
ofiicer  or  person  by  whom,  he  is  so  imprison- 
ed or  restrained."  Section  2019,  Code  Civ. 
Proc.  The  arrest  of  the  relator  was  an 
actual  restraint  of  his  person,  and  he  was 
flot  obliged  to  await  an  examination  before 
the  magistrate.  The  provision  of  the  statute 
In  that  respect  was-  for  bis  l)eneflt;  In  order 
that  he  might  be  informed  of  the  charge 
and  that  he  might  have  the  opportunity  to 
examine  the  witnesses  and  to  make  any 
statement  in  relation  to  the  charge.  See 
Code  Cr.  Proc.  f  {  188-197.  He  could  waive 
these  proceedings,  however,  and  Immediate- 
ly sue  out  the  writs  that  the  legality  of  bis 
detention  under  arrest  might  be  inquired  Into. 
The  statute,  which  confers  the  right  to  the 
writ  of  habeas  corpus,  has  always  been  con- 
strued in  favor  of  the  liberty  of  the  citizen. 
The  protection  afforded  by  it  against  arbi- 
trary and  illegal  arrest  Is  within  the  guaran- 
ties of  our  Constitution,  and  the  statutes  of 
the  state  have  always  been  intended  to  in- 
crease the  facilities  for  the  issuance  of  this 
great  and  valuable  common-law  writ,  and  to 
Insure  the  prompt  bearing  and  disposition 
of  the  petitioner's  case. 

If  the  magistrate  Issued  the  warrant  of 
arrest  without  sufllcient  evidence  In  the  par- 
ticular case,  the  process  is  a  nullity.  The 
question  always  must  be  whether  the  magis- 
trate acquired  Jurisdiction  to  cause  an  arrest 
of  the  person,  aud  the  court,  upon  the  habeas 
conras  proceeding,  will  look  back  of  his  war- 
rant and  see  if  the  facts  stated  in  the  deposi- 
tions of  the  prosecutor  and  bis  witnesses 
support  his  warrant  Code  Cr.  Proc.  {  149; 
Church,  Hab.  Corp.  {  230.  If  they  did  not 
furnish  reasonable  and  Just  ground  for  a 
conclusion  that  the  crime  charged  had  been 
committed  and  that  the  defendant  committed 
it,  tiien  Jurisdiction  was  lacking  to  hold  the 
prisoner  in  custody  for  any  time.  Code  Gr. 
Proc.  {  15a 
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The  relator  had  the  absolute  right  to  ques- 
tion, In  this  way,  the  sufficiency  of  the  facts 
laid  before  the  magistrate  to  constitute  the 
crime  of  larceny.  That  crime  is  defined  in 
'  section  528  of  the  Penal  Code,  which  reads, 
so  far  as  material,  as  follows:  "A  person 
•who,  with  the  intent  to  deprive  or  defraud 
the  true  owner  of  his  property,  or  of  the  use 
and  benefit  thereof,  or  to  appropriate  the 
same  to  the  use  of  th^  taker,  or  of  any  other 
person,  *  •  *  having  In  hts  possession, 
custody,  or  control,  as  a  bailee,  servant,  at- 
torney, agent,  clerk,  trustee,  or  officer  of  any 
person,  association  or  corporation,  •  •  • 
any  money,  property,  evidence  of  debt  or  con- 
tract, article  of  value  of  any  nature,  or  thing 
in  action  or  possession,  appropriates  the  same 
to  his  own  use,  or  that  of  any  other  person 
other  than  the  true  owner  or  person  entitled 
to  the  benefit  thereof,  steals  such  property, 
and  is  guilty  of  larceny." 

It  is  apparent  that  what  constitutes  the 
crime  of  taking  the  property  of  another  for 
the  use  of  the  taker,  or  of  that  of  any  other 
person  than  the  legal  owner,  Is  the  intention 
with  which  the  act  is  committed.  Under  the 
statute  the  crime  of  larceny  no  longer  neces- 
sitates a  trespass;  but  It  does  need,  as  an 
essential  element,  that  the  "Intent  to  deprive 
or  defraud"  the  owner  of  his  property,  or  of 
its  use,  shall  exist.  The  Intent,  by  necessary 
Implication,  as  from  its  place  in  the  penal 
statute,  must  be  felonious ;  that  Is  to  say,  an 
Intent  without  an  honest  claim  of  right  It 
is  not  now  essential,  as  it  was  under  the 
Roman  and  early  English  law,  that  the  inten- 
tion of  the  taker  shall  be  to  reap  any  ad- 
vantage from  the  taking.  The  statute  makes 
the  crime  to  consist  in  the  intent  to  despoil 
the  owner  of  bis  property.  That  is  necessary 
to  complete  the  ofTense,  and  if  a  man,  under 
the  honest  impression  that  he  has  a  right  to 
the  property,  takes  It,  it  Is  not  larceny.  If 
there  be  a  colorable  title.  See  Pen.  Code, 
i  548;  People  v.  Grim,  3  N.  Y.  Cr.  R.  317; 
Bishop's  Crim.  Law,  {§  297,  851;  Wharton's 
Orlm.  Law,  K  883,  884.  The  charge  of  steal- 
ing property  is  only  substantiated  by  estab- 
lishing the  felonious  intent  Without  it  there 
is  no  crime ;  for  it  would  be  a  bare  trespass 
It  Is  the  criminal  mind  and  purpose  going 
with  the  act  which  distinguish  the  crimbial 
trespass  from  a  mere  civil  injury.  1  Hale's 
P.  C.  509;  McCourt  v.  People,  64  N.  Y.  583. 
Doubtless,  if  the  particular  act  was  specified 
In  the  penal  statute,  an  honest  belief  that  It 
was  right,  while  it  would  purge  the  act  from 
Immorality,  would  not  relieve  it  from  Indict- 
ablllty.  But  when  there  is  no  statute  on  the 
subject  and  the  act  Is  not  one  which  concerns 
the  state  directly,  because  affecting  the  peace, 
order,  comfort  or  health  of  the  community, 
then  the  wrong  done  is  private  in  its  charac- 
ter and  must  be  redressed  by  private  suit 
The  act  of  the  president  of  the  Insurance  com- 
pany, which  the  relator  may  be  regarded  as 
abetting  (section  29,  Pen.  Code),  that  is  the 
contribution  of  corporate  funds  for  the  pur- 


poses of  a  political  campaign,  was  not  malum 
prohibitum,  or  a  prohibited  wrong;  for  it 
was  not  until  two  yeare  later  that  it  was 
made  a  misdemeanor  by  the  law  of  1906. 
Laws  1906,  p.  470,  c  239.  The  Legislature 
may  make  that  criminal  which  was  not  so 
before;  but  we  may  not  reason  back  of  the 
enactment  and  predicate  crime  of  an  act 
which  was  lacking  in  criminal  intent  It  is 
of  the  very  nature  of  crime  that  the  criminal 
act  shall  Involve  the  violation  of  a  public 
law,  or  a  wrong,  which,  because  grossly  Im- 
moral and  vicious,  affects  the  public  inju- 
riously. If  we  turn,  then,  to  a  consideration 
of  the  facts  upon  which  jthe  magistrate  order- 
ed the  relator  to  be  arrested,  it  is  Impossible, 
reasonably  speaking,  to  find  that  criminal  ele- 
ment which  the  statute  makes  a  necessary 
one,  the  intent  of  the  accused  to  steal. 

When  summed  up,  the  evidence  amounts 
to  this:  That  the  president  of  the  company. 
In  whom  was  vested,  and  who  bad  for  years 
been  exercising,  the  power  to  make  disburse- 
ments of  the  corporate  funds  upon  his  sole 
authority,  bad  agreed  that  the  Insurance  com- 
pany would  contribute  to  the  presidential 
campaign  fund  of  the  Republican  National 
Committee  up  to  the  amount  of  $50,000,  and 
that,  to  protect  the  company  against  other 
demands  for  political  purposes,  he  requested 
the  relator,  one  of  the  company's  trustees, 
to  personally  carry  out  the  agreement  by  ad- 
vancing the  moneys.  The  relator  acquiesced 
In  the  president's  request  advanced  the  mon- 
ey, and  subsequently  the  president  brought  up 
the  subject  of  his  reimbursement,  Informally, 
before  a  full  attendance  of  the  members  of 
the  finance  committee  of  the  company.  The 
president's  purpose  was  not  that  the  finance 
committee  should  take  official  action  in  the 
matter;  but  that  the  trustees  should  be  in- 
formed of  what  he  had  done,  and  that  be 
might  have  their  opinions  upon  the  matter. 
It  was  the  general  opinion  that  the  president 
should  cause  the  relator  to  be  reimbursed  for 
his  advances  out  of  the  corporate  funds.  The 
facts  stated  by  the  witnesses  showed  that 
what  was  brought  before  this  body  of  the 
company's  trustees  was  the  claim,  or  right 
of  Mr.  Perkins  to  be  repaid  the  moneys  which 
be  had  paid  out  by  the  procurement  of  the 
president  in  order  that  the  latter's  agreement 
on  behalf  of  the  company  might  be  carried 
out  and  that  the  president  exercising  the 
executive  power,  with  which  he  appears  to 
have  t>een  clothed,  directed  the  treasurer  of 
the  company  to  draw  the  check  for  the 
amount  of  the  relator's  claim.  Furthermore^ 
the  prosecution  in  making  use  before  the 
magistrate  of  the  relator's  letter  to  the  di»> 
trict  attorney,  as  an  admission  of  the  facts 
of  the  transaction  complained  of,  not  only 
made  the  fact  clear  that  the  moneys  were 
paid  out  to  satisfy  the  relator's  claim,  but 
also,  caused  it  to  appear  affirmatively  that  the 
relator  had  acted  In  the  honest  belief  that  be 
was  benefiting  the  company  and  had  derived 
no  personal  advantage.    The  magistrate  was 
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not  bound  to  tuxepi  the  letter  as  establishing 
the  innocence  of  the  accused;  but,  as  a  part 
of  the  evidence  used  to  make  out  the  charge, 
he  bad  his  statements  explaining  the  trans- 
action and  stating  his  honest  motives.  It  was 
equivalent  to  his  examination. 

It  Is  unquestionably  true  that  the  purpose 
for  which  the  moneys  of  the  company  were 
promised  was  foreign  to  the  chartered  purpos- 
es of  the  corporation ;  but  that  fact  does  not 
make  the  payment  a  criminal  act  The  act 
not  being  malum  prohibitum,  nor  malum  In 
se,  the  innocent  motive  of  Indirectly  promot- 
ing the  corporate  affairs,  •  through  the  sup- 
posed advantage  of  the  continuance  In  power 
of  the  Republican  administration,  purged  the 
act  of  immorality  and  It  lacked  the  'criminal 
Intent.  The  company  had  not  the  right,  un- 
der the  law  of  Its  existence,  to  agree  to  make 
contributions  for  political  campaigns,  any 
more  than  to  agree  to  do  other  things  for- 
eign to  Its  charter;  but  It  had  capacity  to 
make  agreements,  If  not  prohibited,  or  In- 
herently wicked.  Its  act  would  -affect  the  In- 
terests of  those  concerned  with  the  conduct 
of  the  corporate  business  and  effect  a  private 
wrong;  but  It  would  not  be  a  public  offense, 
or  Illegal,  In  the  sense  of  violating  any  public 
interest  Blssell  v.  M.  S.  &  N.  I.  R.  R.  Co., 
22  N.  T.  258;  Holmes  v.  WlUard,  125  N.  Y. 
75,  25  N.  E.  1083,  11  L.  R.  A.  170;  Moss  ▼. 
Cohen,  158  N.  T.  240,  53  N.  B.  8.  If  making 
the  agreement  to  contribute  from  the  corpo- 
rate funds  was  an  Illegal  act,  It  was  because 
of  the  limitations  upon  the  corporate  powers, 
and  not  because  of  considerations  of  the  dis- 
advantage to  the  company  of  the  act  There 
are  a  great  many  things  which  those  Intrusted 
with  the  management  of  corporate  properties 
are  known  to  do  and  which  they  onght  not 
to  do,  whatever  their  good  motives,  not  be- 
cause some  statute  forbids,  but  because  they 
are  not  within  the  scope  of  the  chartered 
powers.  Their  own  sense  of  rectitude  and  of 
what  is  due  to  those  who  trust  them  should 
admonish  them  of  the  wrongful  nature  of 
their  conduct.  It  has  been  well  observed  that 
the  ultimate  welfare  of  the  citizen  demands 
that  he  shall  conform  his  conduct  to  the 
mora]  law,  and  It  concerns  him  that  every 
one  else  should  conform  to  it  A  moral  ob- 
ligation should  be  none  the  less  authoritative 
In  the  conduct  of  life  that  it  is  binding  only 
upon  the  conscience  of  the  person  as  a  duty 
and  Is  Imperfect  In  law  from  the  absence  of 
legal  sanction.  Courts,  however,  may  not  sit 
to  Judge  the  conduct  of  a  defendant  by  any 
moral  code  or  rules  of  ethics.  Their  sphere 
Is  to  ascertain  If  the  facts  shown  establish  the 
crime  charged  against  him.  In  the  facts 
stated  in  these  depositions  I  find  none  upon 
which  criminality  can  be  predicated.  The 
essential  element  of  the  "Intent  to  deprive 
and  defraud"  is  nowhere  to  be  found,  and 
there  is  no  just  basis  for  the  inference.  There 
was  no  concealment  about  the  transaction 
and  knowledge  of  it  was  conveyed  to  the 
other  trustees.    That  the  relator  may  have 


made  a  mistake  of  law,  which  will  hot  relieve 
him  from  liability  in  a  civil  action,  may  be 
true,  and  be  expressly  disclaimed  In  his  letter 
any  intention  to  dispute  such  a  liability;  but 
this  was  a  case  where  the  intent  or  good 
faith,  was  in  issue  and  then  knowledge  of  the 
law  is  Immaterial.  Knowles  v.  City  of  N.  T., 
176  N.  r.  439,  68  N.  H.  863;  Goodspeed  ▼. 
Ithaca  St  Ry.  Co.,  184  N.  Y.  354,  77  N.  B. 
393.  The  relator  came  to  the  aid  of  the  presi- 
dent of  the  company,  who,  as  such,  had 
agreed  to  contribute  mon^s  to  the  campaign 
fund,  and  advanced  the  moneys,  temporarily. 
Having  done  so,  for  no  other  reason  than  for 
the  supposed  advantage  of  the  company,  his 
claim  to  be  reimbursed  from  the  treasury 
of  the  company  Is  openly  presented  and  It  is 
paid.  But  wlthm  the  spirit  if  not  the  letter, 
of  section  548  of  the  Penal  Code  that  was  not 
larceny.  The  section  provides  that  "upon  an 
indictment  for  larceny  it  is  a  sufficient  de- 
fense that  the  property  was  appropriated 
openly  and  avowedly,  under  a  claim  of  title 
preferred  in  good  faith,  even  though  such 
claim  Is  untenable."  This  section  is  an  ex- 
pression of  the  emphasis  which  the  statute 
lays  upon  the  intent  with  which  the  property 
of  another  Is  taken.  It  Is  a  qualification  of 
the  provisions  of  section  528  of  the  Penal 
Code,  defining  what  shall  constitute  the  crime 
of  larceny.  It  Is  of  considerable  significance. 
as  Illustrating  the  legislative  understanding, 
that  when,  In  1906,  the  Legislature  dealt  with 
the  question  specifically,  the  offense  was  de- 
clared to  be  a  misdemeanor,  not  a  larceny. 

The  question  In  this  case  was  whether  the 
facts  evidenced  the  commission  of  a  crime 
and  that  was  a  question  of  law,  which  went 
to  the  Jurisdiction  of  the  magistrate.  They 
showed  that  the  design  to  injure,  the  motive 
to  despoil  the  company,  the  wrongful  pur- 
pose, were  all  lacking  in  the  information, 
which  was  laid  before  the  magistrate  and 
upon  which  the  warrant  issued.  This  being 
so,  the  act  of  the  magistrate  was  wholly 
without  jurisdiction,  and  the  warrant  and 
all  proceedings  under  It  were  absolutely  void. 
Hewitt  V.  Newburger,  141  N.  Y.  538,  643,  86 
N.  E.  693. 

For  these  reasons,  I  advise  the  affirmance 
of  the  order  appealed  from. 

HISCOCK,  J.  I  concur  with  Judge  GRAY 
in  the  afllrmance  of  the  order  appealed  from. 

Stripped  of  any  collateral  and  immaterial 
considerations,  such  as  that  of  the  consequen- 
ces which  may  result  to  the  magistrate  is- 
suing a  warrant  without  any  legal  basis 
therefor,  the  naked  question  is  whether  any 
evidence  was  presetted  to  such  magistrate 
which  showed  reasonable  ground  for  believ- 
ing that  the  defendant  had  committed  the 
crime  of  larceny.  Unquestionably,  If  there 
was  no  evidence  justifying  the  Inference  of 
such  guilt,  the  magistrate  was  without  Juris- 
diction and  the  relator  should  be  discharged. 

This  court  seems  to  be  wholly  or  practically 
unanimous  in  the  opinion  that  the  evidence 
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presented  to  the  magistrpte  would  not  be 
sufficient  to  sustain  a  conviction  of  the  de- 
fendant for  tbe  alleged  crime  and  that  he 
sbonld  be  dlscbarged  if  convicted  thereon. 
The  nature  of  this  case,  the  attention  which 
it. has  received,  and  the  facts  and  circum- 
stances disclosed  render  not  at  all  violent- 
the  presumption  that  the  district  attorn^  has 
now  presented  all  of  the  evidence  within  his 
reach,  and  therefore  it  Is  quite  probable  that 
the  really  practical  question  involved  is 
whether  the  relator  «ball  be  dls(Aarged  at 
the  present  or  at  a  subsequent  stage  of  the 
proceedings.  But,  however  this  may  be.  it. 
will  be  conceded,  as  is  argued  in  behalf  of 
the  appellants,  that  if  even  a  slight  degree  of 
evidence  of  the  relator's  guilt  was  produced— 
"something  upon  which  the  Judicial  mind 
was  called  upon  to  act  in  determining  the 
question  of  probable  cause"—  the  magistrate 
had  Jurisdiction,  the  warrant  was  valid,  and 
the  order  appealed  from  should  be  reversed. 

We  are  all  agreed  upon  certain  funda- 
mental principles  pertaining  to  this  case. 
The  contribution  by  the  president  of  the 
New  Tork  Life  Insurance  Company  from  Its 
funds  of  $50,000  to  a  political  campaign  com- 
mittee, even  In  the  absence  of  any  statutory 
prohibition,  was  absolutely  beyond  the  pur- 
poses for  which  that  corporation  existed,  and 
was  wholly  unjustlflable  and  illegal.  And, 
while  the  contribution  was  suggested  and 
made  by  the  authority  and  direction  of  tbe 
president  of  the  company  rather  than  by  the 
relator,  still  the  latter  was  so  a  party  to  the 
execution  of  the  act  that  he  must  be  regard- 
ed as  having  aided  and  abetted  it,  and  there- 
fore is  criminally  responsible  if  a  crime  was 
committed.  Further  than  this,  the  assump- 
tion will  be  made  without  critical  analysis 
of  its  correctness  In  all  respects,  that  because 
the  relator  understood  when  he  advanced  his 
own  funds  to  Mr.  Bliss  that  the  same  would 
be  repaid  to  him  with  moneys  of  the  cor- 
poration he  was  from  the  beginning  a  party 
to  the  plan  to  appropriate  such  corporate 
funds  to  an  unauthorized  purpose,  and  that, 
therefore,  when  payment  was  made  to  him, 
he  did  not  occupy  the  position  of  a  bona  fide, 
though  mistaken,  claimant,  and  does  not  come 
within  those  provisions  of  section  648  of  the 
Penal  Code,  which  provide  that  it  is  a  de- 
fense to  an  Indictment  for  larceny  "that  the 
property  was  appropriated  openly  and  avow- 
edly under  a  claim  of  title  preferred  in  good 
faith,  even  though  such  claim  is  untenable." 

But,  confessedly,  these  facts  and  consld- 
^ations  alone  are  insufficient  to  Justify  the 
charge  which  has  been  laid  against  the  re- 
lator. At  the  time  of  bis  arrest  there  was 
no  statute  making  the  contribution  of  cor- 
porate funds  to  political  purposes  of  itself 
a  crime,  and  therefore  there  must  be  some 
evidence  that  the  relator  in  doing  what  he 
did.  was  actuated  by  a  felonious,  criminal 
intent.  It  Is  agreed  upon  all  sides  that  the 
crime  of  larceny  may  not  be  committed  im- 
intentionally,  unconsciously,  or  by  mistake,  | 


but  that,  in  order  to  acoomplisb  It,  tbe  per- 
petrator must  have  the  intent  referred  ta 
It  may  be  difficult  at  all  times  exactly  and 
satisfactorily  to  define  this  intent,  but  the  re- 
quirement for  it  as  applicable  to  this  case 
means  that,  when  the  relator  took  part  In 
the  appropriation  of  the  moneys  in  question, 
he  must  have  had  In  some  degree  ttiat  same 
conscious,  unlawful,  and  wicked  purpose  to 
disregard  and  violate  the  property  rights  of 
another  which  the  ordinary  burglar  has  when 
he  breaks  into  a  house  at  night  with  the  pre- 
conceived design  of  stealing  the  property  of 
its  inmates.  There  is,  as  there  ought  to  l>e  in 
the  absence  of  statutory  enactment,  a  long 
distance  betweoi  the  act  which  is  unauthor- 
ized and-  illegal  and  which  subjects  tbe  tres- 
passer to.  civil  liablliiy,  and  the  one  which 
is  legally  wicked  and  criminal  and  which 
subjects  the  offender  to  imprisonment.  It  is 
on  this  point  of  criminal  Intent  that  I  think 
the  district  attorney  has  failed  to  furnish 
any  evidence  whatever  on  which  the  magis- 
trate might  act,  although  tbe  burden  affirma- 
tively rested  upon  him  so  to  do. 

At  the  outset,  it  must  be  borne  In  mind 
that  some  of  the  circumstances  which  sur- 
round this  charge  are  merely  accidental  and 
superflelal,  and  not  at  all  decisive.  The  fact 
that  this  contribution  was  made  by  tbe  offi- 
cers of  one  of  those  corporations  whose  man- 
agemoit  recently  has  been  subjected  to  grave 
criticism,  and  even  that  It  was  made  for  a 
purpose  properly  subjected  to  condemnation 
and  now  absolutely  prohibited,  are  of  no  legal 
significance.  However  public  opinion  or  ethics 
might  distinguish  tbem,  the  legal  principles 
which  control  the  consideration  of  tills  case 
are  the  same  which  would  be  applicable  If  the 
president  of  a  manufacturing  corporation  had 
contributed  from  its  funds  toward  the  erec- 
tion of  a  church  supposed  to  be  for  the  tiene- 
flt  of  Its  employes,  or  the  officers  of  a  rail- 
road company  bad  contributed  Its  funds  or 
the  use  of  its  property  and  transix>rtation 
facilities  for  the  temporary  relief  of  the  suf- 
ferers from  some  sudden  and  great  calamity. 
We  pi;obably  should  be  compelled  to  say  in 
each  case  that  the  contribution  was  beyond 
the  purposes  of  the  corporation  and  unau- 
thorized and  illegal,  and  the  officers  making 
the  same  civilly  liable,  but  it  certainly  would 
be  a  matter  of  grave  Import  to  hold,  In  the 
absence  of  something  else,  that  they  might  be 
prosecuted  for  stealing.  It,  therefore,  seems 
to  me  that  we  are  Justified  in  scrutinizing  with 
care  the  depositions  presented  to  the  magis- 
trate for  the  purpose  of  ascertaining  whether 
they  do  in  fact  disclose  any  intent  to  commit 
a  crime. 

Part  of  the  evidence  produced  consisted  of 
a  written  statement  made  by  the  relator  at 
the  request  of  the  district  attorn^,  and  by 
the  latter  adopted  deliberately  and  In  its  en- 
tirety as  proof  of  the.  facts  upon  which  a 
warrant  should  be  issued.  It  affirmatlyelr 
disproves  the  existence  of  any  criminal  Intent 
upon  the  part  of  the  relator.    It  recites  the 
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facts  which  led  him  to  make  advances  from 
bis  personal  fnnds  in  the  first  instance  and 
which  attended  his  repayment  afterwards, 
and  distinctly  disclaims  any  purpose  to  vio- 
late the  law  or  to  act  otherwise  thani  for  the 
benefit  of  the  corporation.  But  It  may  be 
said  that  the  maslstrate  was  at  full  liberty 
to  believe  or  reject  this  statement  In  whole  or 
In  part  It  seems  to  me  that  this  Is  too 
broad  a  statement  of  the  law.  Various  au- 
thorities, like  Becker  v.  Koch,  104  N.  Y.  394, 
10  M.  B.  701,  58  Am.  Rep.  616,  and  President, 
etc.,  Manhattan  Co.  v.  Phillips,  109  N.  Y.  883, 
17  N.  £.  129,  may' be  found  holding  that,  up- 
on the  examination  of  an  adverse  witness, 
the  party  calling  him  is  not  as  a  matter  of 
law  bound  by  explanations  or  adverse  state- 
ments which  he  may  make,  but  that  he  may 
ask  the  Jury  to  disregard  the  same.  But  an 
examination  of  these  cases  will  show  that 
the  Jury  were  permitted  to  disregard  such 
explanations  or  statements  only  because  they 
were  contradicted  by  other  facts  appearing 
or  by  inherent  probabilities.  Moreover,  It  Is 
well  recognized  that  especial  consideration 
has  been  accorded  to  the  exigencies  liable  to 
arise  upon  the  examination  of  a  hostile  wit- 
ness where  the  party  compelled  to  call  him 
cannot  anticipate  the  form  which  his  evi- 
dence will  take.  The  natural  rules  by  which 
to  measure  the  force  of  relator's  statenjent 
in  this  case  are  those  which  have  been  fram- 
ed In  respect  to  the  use  of  statements  and  ad- 
missions made  by  a  party  outside  of  the  trial. 
In  each  a  case  the  party  attempting  to  use 
the  admission  knows  beforehand  Just  what  It 
is.  and  there  is  lees  need  for  liberal  rules  In 
his  behalf  than  In  the  other  case.  It  Is  well 
settled  that,  where  use  is  made  in  a  judicial 
proceeding  of  a  prior  declaration,  the  entire 
declaration  at  the  time  made  so  far  as  rele- 
vant must  be  taken  together.  A  party  may 
not  utilize  only  so  much  of  the  declaration 
as  is  for  his  benefit;  but  he  must  also  admit 
that  which  Is  against  his  interest,  and  the 
whole  must  stand  or  fall  together.  If  In  a 
suit  upon  a  note  the  plaintiff  relies  for  evi- 
dence upon  the  statement  of  the  defendant 
that  be  gave  the  note,  he  must  also  accept 
an  acccMupanying  declaration  that  the  note 
has  been  paid  in  full,  and.  If  this  Is  all  the 
evidence,  the  statement  stands  as  a  whole 
and  the  proofs  fail.  Carver  v.  Tracy,  8 
Johns.  427;  Walling  v.  Toll,  9  Johns.  14U; 
Credit  v.  Brown,  10  Johns.  365 ;  Mumford  v. 
Whitney,  15  Wend.  880,  30  Am.  Dec.  60; 
Rouse  V.  Whlted,  25  N.  Y.  170,  82  Am.  Dec. 
337;  Flatner  v.  Platner,  78  N.  Y.  90,  103. 
It  Is  only  where  that  part  of  the  declaration 
which  discharges  the  party  making  it  is  In 
itself  highly  Improbable  or  Is  discredited  by 
other  evidence  that  the  court  may  believe 
one  part  of  the  admission  and  reject  the 
other.    Eelsey  v.  Bush,  2  Hill,  440. 

These  rules  are  especially  applicable  and 
equitable  In  this  case,  for  here  the  district 
attorney  requested  the  relator  to  make  the 
statement  In  question,  and  after  the  latter 


bad  done  this  with  appottot  fnllness  and 
frankness,  waiving  all  those  rights  and  priv- 
ileges which  he  had  in  a  criminal  prosecn- 
tloo,  the  former  <^cial  deliberately,  after 
opportunity  for  full  consideration,  employed 
it  as  a  proper  statement  of  facts  upon  which 
the  magistrate  might  act  It  seems  to  me 
that  not  only  Is  there  no  evidence  aliunde 
the  statement  which  contradicts  It  in  the 
respects  wherein  It  Is  favorable  to  the  re- 
lator, but  that,  upon  the  other  band,  tbe 
depositions  confirm  It  and  indicate  the  ab- 
sence rather  than  the  presence  of  a  crim- 
inal Intent  to  steal  the  money  of  the  corpora- 
tion. Concededly  the  relatcn*  derived  no  pe- 
cuniary gain  from  the  expenditure.  It  does 
not  appear  that  he  had  any  personal  or 
political  end  to  serve  by  the  contribution, 
but;  so  far  as  we  know,  individually  he  may 
havo  been  deeply  Interested  in  the  success 
of  some  opposing  party.  He  entered  upon  the 
plan  of  expenditure  only  at  the  instigation 
and  request  of  tbe  president  of  the  company, 
and  not  of  bis  own  original  volition.  While 
it  appears  that  the  president  of  the  company 
did  suggest  this  form  of  contribution  as  a 
method,  good  or  bad,  logical  or  otherwise,  of 
deceiving  and  putting  off  other  applicants  for 
contributions,  there  is  no  evidence  that  the 
relator  ever  attempted  to  conceal  his  acts, 
but,  upon  the  other  hand,  they  were  disclos- 
ed fully  even  to  the  criminal  authorities 
when  so  requested.  No  request  was  made 
to  the  o£Bcers  of  the  campaign  committee 
for  concealment  of  the  fact  which  was 
known  to  them  that  this  was  a  contribution 
from  the  funds  of  the  Insurance  company. 
When  the  time  for  repayment  arrived,  the 
president  of  tbe  company,,  although  accus- 
tomed by  virtue  of  his  general  powers  and 
without  specific  authority  to  make  what  were 
known  as  "disbursements  upon  executive  or- 
der," disclosed  to  the  entire  finance  commit- 
tee of  the  insurance  company  what  had  been 
done  by  the  relator  and  the  purpose  to  re- 
pay him  from  the  corporate  funds,  and, 
while  no  formal  resolution  was  passed  upon 
the  subject,  every  member  of  such  commit- 
tee approved  of  such  payment 

Some  importance  seems  to  be  attached  to 
the  entries  which  were  made  upon  the  books 
of  the  company  In  respect  to  this  repayment, 
and  to  the  fact  that  the  check  was  made 
payable  to  the  firm  of  which  the  relator  was 
a  member  rather  than  to  him  personally. 
It  afllrmatively  appears  that  the  relator  had 
no  part  In  making  or  any  knowledge  of  the 
entries  upon  the  books  of  the  company,  and 
that  the  check  in  repayment  was  made  un- 
der the  direction  of  the  president  of  the  com- 
pany rather  than  the  relator.  These  facts 
are  all  established,  and  must  be  accepted  by 
the  prosecution  as  true,  and  there  Is  wanting 
every  one  of  those  circumstances  of  personal 
gain,  furtive  secrecy  in  the  commission  of  the 
act  and  of  concealment  after  commission 
which,  as  essential  elements,  ordinarily  attend 
the  crime  of  larceny,  and  that,  If  there  is  any 
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evidence  here  of  a  criminal  intent.  It  Is  found 
(Simply  and  solely  In  the  fact  that  the  of- 
ficers of  the  corporation  have  contributed 
some  of  Its  funds  to  an  unautborlzed  purpose. 
As  already  Indicated,  it  does  not  seem  to  me 
that  this  fact  is  sufficient  to  sustain  the  bur- 
den thus  cast  upon  It 

In  McCourt  t.  People,  64  N.  Y.  583,  the 
plaintiff  in  error  stopped  at  a  house  and 
usked  the  daughter  of  the  own«r  for  a.  drink 
of  elder,  offering  to  pay  for  It.  She  refused 
to  let  him  hare  It,  and  he  thereupon  open- 
ed the  cellar  door,  and,  although  forbidden 
to  do  so  by  her,  went  in  and  drew  some 
cider.  He  was  indicted  for  burglary  and 
larceny,  and  it  was  held  that  the  trial  court 
committed  error  In  refusing  to  direct  bis 
acquittal.  It  was  said:  "Every  taking  by 
one  person  of  the  personal  property  of  anoth- 
er, without  his  consent,  is  not  larceny;  and 
this,  although  it  was  taken  without  right  or 
claim  of  right,  and  for  the  purpose  of  ap- 
propriating it  to  the  use  of  the  taker.  Su- 
peradded to  this,  there  must  have  been  a 
felonious  Intent;  for  without  it  there  was  no 
crime.  It  would.  In  the  absence  of  such  an 
intent,  be  a  bare  trespass,  which,  however 
aggravated,  would  not  be  a  crime.  It  Is  the 
criminal  mind  and  purpose  going  with  the 
act  which  distinguishes  a  criminal  trespass 
from  a  mere  civil  Injury."  And  then,  fur- 
ther, as  applicable  to  the  particular  circum- 
stances of  that  case:  "There  was  not  only 
an  absence  of  the  usual  Indicia  of  a  felon- 
ious taking,  but  all  of  the  circumstances 
proved  are  consistent  with  the  view  that  th^ 
transaction  was  a  trespass  merely.  To  find 
this  transaction  a  larceny  it  is  necessary  to 
override  the  ordinary  presumption  of  In- 
nocence and  to  reject  a  construction  of  the 
prisoner's  conduct,  which  accounts  for  all 
the  circumstances  proved  without  imputing 
crime,  and  to  impute  a  criminal  intention, 
in  the  absence  of  the  earmarks  which  ordi- 
narily attend  and  characterize  it." 

It  Is  true  that  this  was  said  with  reference 
to  the  evidence  produced  upon  a  trial,  but 
a  decision  denying  as  matter  of  law  to  given 
facts  the  requisite  probative  force  must  be 
applicable  at  any  other  stage  where  there 
Is  need  for  such  proof. 

OULOIN,  0.  3.  (dissenting).  I  dissent 
from  the  decision  about  to  be  made.  The  re- 
lator, having  been  arrested  under  a  warrant 
charging  him  with  the  commission  of  grand 
larceny,  sued  out  In  the  Supreme  Court  a 
writ  of  habeas  corpus.  In  aid  of  which  a 
writ  of  certiorari  was  Issued.  On  the  return 
to  the  writs  the  relator  was  remanded  to 
custody  by  the  Special  Term.  This  order 
was  reversed  by  the  Appellate  Division  and 
the  relator  discharged,  and  from  that  order 
an  appeal  is  brought  to  this  court 

That  the  warrant  was  sufficient  on  its  face 
is  unquestioned,  and  the  ground  on  which 
the  relator  has  been  discharged  Is  that  the 
depositions  before  the  magistrate  were  in- 


sufficient to  Justify  the  issue  of  the  warrant 
Doubtless,  where  there  Is  no  evidence  in 
the  depositions  tending  to  show  the  commis- 
sion of  the  crime  and  the  guilt  of  the  de- 
fendant the  court  may  go  behind  the  war- 
rant and  discharge  the  prisoner.  Church  on 
Habeas  Corpus,  §  286.  But  there  must  con- 
stantly be  borne  in  mind  the  radical  dis- 
tinction between  the  proof  requisite  for  the 
issue  of  a  warrant  and  that  required  for 
conviction  on  the  trial  of  the  defendant  in 
the  latter  case  the  proof  must  establish  guilt 
beyond  a  reasonable  doubt.  In  the  former 
it  is  sufficient  that  the  evi^dence  shows  rea- 
sonable ground  to  believe  that  the  defendant 
has  committed  a  crime  (Code  Gr.  Proc.  | 
150),  or,  as  commonly  said,  a  case  of  probable 
cause.  If  there  is  no  evidence  whatever 
Justifying  the  Inference  of  guilt  the  magis- 
trate acts  without  Jurisdiction,  the  process 
is  illegal,  and  both  the  magistrate  and  the 
party  suing  out  the  warrant  are  liable  as 
trespassers;  but  If  "the  evidence  produced 
was  colorable — something  upon  which  the 
Judicial  mind  was  called  upon  to  act  In  de- 
termining the  question  of  probable  cause"— 
the  magistrate  had  Jurisdiction,  and  the  war- 
rant was  valid.  Pratt  v.  Bogardus,  49  Barb. 
80.  It  must  be  further  borne  In  mind  that 
the  relator  was  discharged  before  examina- 
tion, and  the  distinction  between  a  discharge 
upon  the  warrant  and  the  depositions  on 
which  it  was  Issued  and  a  discbarge  after 
examination  is  important  In  the  first  case 
the  discharge  proceeds  on  the  theory  that  the 
arrest  Is  absolutely  Illegal,  the  case  being 
destitute  of  any  evidence  of  guilt  calling  for 
a  Judicial  determination,  while  after  exami- 
nation the  Supreme  Court,  as  the  successor 
of  the  King's  Bench,  may  even  on  habeas 
corpus,  review  the  evidence  and  reverse  the 
decision  of  the  magistrate.  But  as  pointed 
out  by  Church  In  his  work  on  Habeas  Corpus 
(section  234;  see,  also,  Hurd  on  Habeas  Cor- 
pus, c.  6,  ij.  3,  4,  6),  such  power  In  reality 
springs  from  the  superiority  and  appellate 
power  of  the  court  Issuing  the  writ  and  not 
from  the  habeas  corpus  act  Therefore  the 
question  presented  to  us  is  the  same  as  that 
which  would  arise  were  the  relator  to  sue 
the  magistrate  for  false  Imprisonment  in 
having  issued  the  warrant.  If  in  such  an 
action  the  court  ought  to  instruct  the  Jury 
that  as  a  matter  of  law,  the  arrest  of  the 
relator  was  illegal,  the  relator  has  properly 
been  discharged;  if  not,  not. 

We  are  therefore  brought  to  the  question 
whether  there  was  any  evidence  in  the  depo- 
sitions tending  to  show  that  the  relator' had 
been  guilty  of  a  crime;  for,  "when  the  proof 
has  a  legal  tendency  to  make  out  a  proper 
case,  in  all  its  parts,  for  Issuing  the  process, 
then,  although  the  proof  may  be  slight  and 
inconclusive,  the  process  may  be  valid,  un- 
til it  Is  set  aside  by  a  direct  proceeding  for 
that  purpose."  Miller  v.  Brinkerhoff,  4 
Denio,  118,  47  Am.  Dec.  242.  In  Swart  v. 
Kickard,  148  N.  1.  26^  ^  N.  B.  6Go,  it  was 
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that  B  deposition  stating  "deponent  be- 
3  and  has  reason  to  believe  that  said 
I  was  broken  into  and  burglarized  by 
>s  H.  Swart  and  Wallace  Van  EJvera 
another,  from  the  fact  that  said  parties 
about  that  time — 1.  e^  after  1  o'cloclt 
night — ^prowling  around  and  near  the 
ises,"  was  sufficient  to  give  the  magis- 
Jurisdiction  to  Issue  the  warrant  and 
>feat  an  action  for  false  Imprisonment, 
lat  case  Judge  Martin,  writing  for  the 
:,  said:  "The  deposition  contained  a 
ment  of  facts  which  was  sufficient  to 
upon  the  magistrate  for  Judicial  consid- 
}n  and  determination,  and  tended  to 
i  the  guilt  of  the  respondent." 
is  not  necessary  to  consider  whether  the 
stated  in  the  depositions  would  make  out 
}  of  larceny  at  common  law ;  because  for 
than  a  century  embezzlement  by  clerks, 
:s,  and  officers  had  been  made  criminal 
atute.  and  the  effect  of  the  Penal  Code 
to  abolish  the  distinction  between  the 
nrlmes,  and  make  both  larceny.  By  aec- 
528  of  the  Penal  Code,  "a  person  who, 
the  intent  to  deprive  or  defraud  the  true 
r  of  his  property,  or  of  the  use  and  bene- 
lereof,  or  to  appropriate  the  same  to 
ise  of  the  taker,  or  of  any  other  per- 

*  *    •    having  in  his  possession,  cus- 
or  control,  as  a  bailee,   servant,   at- 

y,  agent,  clerk,  trustee,  or  officer  of  any 
n,  association  or  corporation  •  •  • 
aoney,  property,  evidence  of  debt  or  con- 
article  of  value  of  any  nature,  or  thing 
ton  or  possession,  appropriates  the  same 
i  own  use,  or  that  of  any  person  other 
the  true  owner  or  person  entitled  to  the 
t  thereof;  steals  such  property,  and  is 

•  of  larceny."  The  depositions  show  that 
ptember,  10O4,  the  relator,  who  was  a 
«  and  vice  president  of  the  New  York 
[nsurance  Company,  had  a  conversation 
the  president  of  said  company,  in  which 
tter  stated  that  he  had  promised  to  con- 
e  to  Cornelius  N.  Bliss,  treasurer  of 
ppublican  National  Committee,  the  sum 
).000,  or  so  much  thereof  as  might  be 
sary  for  the  purposes  of  the  Republican 
itgn.  It  was  then  substantially  agreed 
en  the  parties  that  the  relator  should 
he  money  out  of  his  own  funds  and 
ifter  be  repaid  by  the  company.  In  pur- 
e  of  this  understanding  the  relator  did 
liss  sums  aggregating  $48,500.  On  De- 
V  30,  1904,  the  relator  demanded  repay- 
of  the  sums  advanced  by  him,  which 
lade  by  order  of  the  president  through 
etbod  of  a  check  of  the  company  drawn, 

the  order  of  the  relator  personally,  but 
t  of  J.  P.  Morgan  &  Co.,  a  firm  of  bank- 

which  the  relator  was  a  member.  Tbis 
ed  at  a  meeting  of  the  finance  committee 
lich  the  relator's  agreement  with  the 
ent  was  stated,  but  no  vote  authorizing 
iyment  was  taken  and  no  minutes  of 
ansaction  entered.    In  the  stub  of  the 


company's  checfe  book  the  entry  was  made, 
"No.  7283  Dec.  30,  1904,  Charge  Hanover  Of- 
fice a.c  Order  of  J.  P.  Morgan  &  Co.  48,702.- 
50,"  and  In  the  books  of  account,  the  follow- 
ing: "1904,  Dec.  30.  Hanover  Office  Account 
charged — Treasury  Department.  Cheque  J. 
P.  Morgan  &  Co.  f48.702.50.  Entry  made  by 
Mattlson.  Hanover  Bank  Office  Account: 
Charged  Ledger  Bo.  3. — ^Treasury  Depart- 
ment 1904.  Dec.  30.  By  order  of  President 
$48,702.50.  Entry  made  in  ledger  by  Mattl- 
son." In  the  deposition  of  Darwin  P.  Kings- 
ley,  it  Is  averred  that  the  president  of  the 
company,  "by  virtue  of  his  office,  had  power 
to  make  disbursements  known  as  disburse- 
ments upon  executive  order;  and  that  said 
president  did  not  ask  the  committe  as  such 
to  take  official  action  on  the  transatclon  nar- 
rated, but  desired  to  Inform  the  committee  of 
the  facts."  There  was  submitted  to  the 
magistrate  a  written  statement  made  by  the 
relator  to  the  district  attorney,  in  which  he 
admitted  the  understanding  with  the  presi- 
dent as  to  the  payment  of  the  moneys  by  him 
to  Bliss,  and  their  repayment  by  the  check  of 
the  company.  He  denied  knowledge  of  the  en- 
tries In  the  company's  books,  and  asserted 
that,  when  he  made  the  advances  and  was  re- 
imbursed therefor,  "it  never  occurred  to  me 
[him]  that  there  could  be  any  question  as  to 
the  propriety  of  such  expenditure,  which  I  be- 
lieve to  b«  for  the  benefit  of  the  company." 

It  Is  also  unnecessary  to  consider  whether 
the  relator  as  an  officer  of  the  company  had 
at  the  time  In  bis  "possession,  custody,  or 
control"  the  funds  or  property  of  the  company 
within  the  provisions  of  the  Penal  Code.  Cer- 
tainly the  president  had  such  custody  and 
control,  and  by  section  29  of  the  Penal  Code  a 
person  who  aids  or  abets  the  commission  of  a 
crime,  or  directly  or  Indirectly  counsels  its 
commission,  is  equally  a  principal  with  the 
person  who  commits  the  acts.  Nor  have  the 
provisions  of  section  548,  that  it  is  a  suf- 
ficient defense  to  indictment  for  larceny  that 
the  property  was  appropriated  openly  under 
a  claim  of  title  in  good  faith,  any  application 
to  the  case.  The  crime,  if  there  was  any  In 
this  case,  commenced  when  the  original  agree- 
ment was  made  between  the  relator  and  the 
president,  by  which  the  money  of  the  com- 
pany was  to  be  appropriated  to  the  use  of 
Bliss,  and  the  method  was  adopted,  for  the 
purpose  of  concealing  such  appropriation, 
that  the  relator  should  in  the  first  instance 
pay  the  money  to  Bliss,  and  thereafter  receive 
the  money  of  the  company.  The  repayment 
to  the  relator  was  not  an  Independent  trans- 
action, but  part  of  the  original  scheme,  and 
must  stand  or  fall  with  the  legality  or  crimi- 
nality of  that  scheme. 

It  thus  appears  that  by  the  Joint  action  of 
the  relator  and  the  president  of  the  company 
this  large  sum  of  money  was  taken  from  the 
funds  of  the  company  and  given  to  Cornelius 
Bliss  for  expenditure  for  political  purposes. 
Mr.  Bliss,  neither  in,  his  personal  nor  in  his 
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r^resentatlve  capacity,  had  any  claim  on  the 
comiwiiy  for  the  money,  legal,  eqnltable,  or 
moral.  The  company  was  to  be  permanently 
deprived  of  it,  for  it  never  was  to  be  returned, 
nor  was  any  consideration  to  inure  to  the 
company  for  the  money  paid.  The  purpose 
for  which  it  was  to  be  employed  was  wholly 
foreign  to  the  business  of  the  corporation,  and 
one  in  which  the  company  bad  no  possible 
interest,  except  that  of  every  citizen  in  the 
good  government  of  the  country.  That  this 
was  an  illegal  misappropriation  of  the  com- 
pany's  funds,  for  which  every  director  or  of- 
ficer engaged  therein  was  personally  liable  to 
the  corporation,  seems  to  me  too  clear  for 
debate.  ▲  majority  of  the  Appellate  Division 
so  held,  and,  as  I  read  the  opinion  of  my 
Brother  GRAY,  this  court  Is  of  the  same 
opinion.  Hence  it  is  unnecessary  to  pursue 
the  discussion  of  this  question  further.  The 
relator,  therefore,  falls  exactly  within  the 
provisions  of  the  Penal  Code,  so  far  as  the 
act  Is  involved,  not  dealing  for  the  mom^t 
with  the  question  of  the  relator's  intent  and 
his  belief  as  to  his  own  authority  or  that  of 
the  president.  He  has  without  right  deprived 
the  company  of  its  property  and  appropriated 
the  same  to  the  use  of  another  person  not  the 
owner  nor  entitled  to  the  benefit  thereof. 

But  It  is  said  by  the  Judges  of  the  Appel- 
late Division  that  the  misappropriation  of  the 
moneys  was  simply  ultra  vires,  and  not  Il- 
legal, and  reliance  is  placed  upon  a  quotation 
from  the  opinion  of  Judge  Comstock  in  Bls- 
sell  V.  Michigan  Southern  &  N.  L  R.  Co.,  2J 
N.  X.  258,  where  he  said:  "A  subscription 
made  by  authority  of  the  board  of  directors 
and  under  the  corporate  seal  for  the  build- 
ing of  a  church  or  college,  or  an  almshouse, 
would  be  clearly  ultra  vires,  but  it  would  not 
be  Illegal."  By  a  singular  fatality  there  has 
been  entirely  overlooked  the  very  next  sen- 
tence to  the  one  quoted:  "If  every  corporator 
should  expressly  assent  to-  such  an  applica- 
tion of  the  funds,  It  would  still  be  ultra  vires, 
bat  no  wrong  would  l>e  committed  and  no 
public  Interest  violated."  Doubtless  the  ac- 
tion or  contract  of  a  corporation  may  be  ultra 
vires  and  yet  be  vicious  in  no  other  respect 
but  also  the  action  of  a  board  of  directors 
of  a  corporation  may  be  not  only  ultra  vires, 
but  criminal.  If  a  bank  should  purchase  and 
operate  a  railroad,  the  action  would  be,  in  the 
absence  of  any  statutory  provision  on  the  sub- 
ject, simply  ultra  vires,  and  the  corporation 
cuuld  not  defend  an  action  against  it  by  a 
passenger  for  personal  injuries  on  the  plea 
that  the  operation  of  the  road  was  beyond  Its 
corporate  powers.  If,  however,  the  directors 
of  a  bank  should  direct  the  assets  of  the  cor- 
poration to  be  divided  among  themselves,  to 
the  exclusion  of  the  stockholders,  the  action 
would  not  only  be  ultra  vires,  but,  on  the 
part  of  the  directors,  who  might  receive  the 
money  under  the  resolution,  simply  theft. 
The  appropriation  of  the  funds  or  property  of 
a  corporation  towards  an  enterprise  or  busi- 


ness upon  which  the  corporation  Is  not  under 
its  charter  authorized  to  embark  is  merely 
ultra  vires,  if  the  enterprise  is  prosecuted  for 
the  benefit  of  the  corporation.  But  when  the 
money  or  property  is  applied,  not  for  the  use 
or  t>enefit  of  the  corporation,  but  for  that  of 
third  persons,  the  act  Is  either  a  tort  or  a 
crime,  regardless  of  the  question  whether  the 
purpose  to  which  the  money  is  applied  is  one 
which  the  corporation  under  ita  charter  might 
or  might  not  have  pursued.  In  other  words, 
where  the  money  is  applied  to  the  use  of  a 
corporation,  but  to  an  unauthorized  use,  it  is 
ultra  vires;  where  It  is  applied  to  the  use 
of  third  parties.  It  is  a  wrong. 

There  is  this  further  answer  to  the  argu- 
ment of  the  Appellate  Division.  There  is  no 
proof  that  the  corporation  authorized  the 
payment  to  Bliss,  and,  as  It  would  have 
been  an  illegal  act  on  the  part  of  the  direct- 
ors (from  whom  it  seems  to  have  been  con- 
cealed), it  must  be  assumed  in  the  absence  of 
proof  to  the  contrary  that  it  was  not  authori- 
zed. "Power  to  bind  the  corporation  can  be 
presumed  to  exist  only  in  its  executive  agents 
and  officers  within  the  scope  of  its  ordinary 
business  and  their  ordinary  duties."  First 
National  Bank  of  Lyons  v.  Ocean  National 
Bank,  60  N.  Y.  278,  19  Am.  Rep.  181.  It  ap- 
pears by  a  statement  in  one  of  tlxe  affidavits 
already  quoted  that  the  president,  by  virtue 
of  his  o^ce,  "had  power  to  make  disburse- 
ments known  as  disbursements  upon  exec- 
utive order."  Plainly  the  authority  so  given 
to  the  president  was  solely  to  make  disburse- 
ments for  the  use  and  t>enefit  of  the  corpora- 
tion. If  that  is  to  be  construed  as  an  au- 
thority for  the  president  to  appropriate  the 
moneys  of  the  company  for  whatever  pur- 
pose he  chose,  and  for  -the  benefit  of  any 
person  he  might  desire  to  befriend,  regard- 
less of  any  interest  of  the  corporation  in  the 
appropriation,  then  it  is  sufficient  to  say  that 
all  the  parties  were  engaged  in  a  criminal 
conspiracy  to  loot  the  company,  and  this,  in- 
stead of  relieving  the  relator  from  responsi- 
bility, would  emphasize  his  offense.  It  must 
be  remembered  that  the  relator  was  not  a 
mere  clerk  or  subordinate,  to  whom  the  word 
of  the  president  was  law,  and  whose  means 
of  livelihood  might  be  dependent  on  the 
president's  favor,  but  a  trustee  and  vice 
president  of  the  company,  and  a  member  of 
one  of  the  greatest  banking  firms  in  the 
country.  He  owed  the  company  the  duty, 
not  only  of  abstaining  from  participating  in 
any  misappropriation  of  the  funds  by  the 
president,  but  of  aggressive  action  against 
the  president  to  prevent  or  expose  such  mis- 
appropriation. Surely  no  one  will  pretend 
•that  the  authority  so  given  the  president 
would  have  authorized  the  relator  to  ad- 
vance, with  the  agreement  for  repayment 
from  the  company's  funds,  $50,000  to  buy 
a  diamond  necklace  for  a  woman,  and  there 
is  nothing  wrong  in  buying  a  necklace  for  ■ 
woman  If  a  man  pays  for  It  with  his  owa 
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money.  There  Is  a  distinction  between  the 
two  cases,  in  tliat  It  is  even  more  apparent 
In  tlie  necklace  pnrctiase  tban  in  tbe  pay- 
ment to  Bliss  tbat  tbe  expenditure  was  for 
a  subject  in  wblch  tbe  corporation  bad  no 
interest  But  the  very  distinction  proves 
that  the  authority  of  the  president  was  not 
nnlimlted  or  nnquallfled.  It  is  only  fair  to 
tbe  relator,  however,  to  say  tliat  his  claim 
Is  not  that  the  authority  of  the  president 
was  nnlimlted,  buit  bis  belief  that  the  pay- 
ment was  for  tbe  benefit  of  tbe  company, 
and  therefore  within  tbe  authority  of  the 
president 

Something  is  also  said  in  the  opinion  be- 
low of  the  beneficent  character  of  the  pur- 
pose to  which  the  money  was  appropriated. 
Of  that  we  can  hardly  take  judicial  notice. 
Probably  at  ail  times  it  would  he  regarded  as 
beneficent  In  Vermont  and  maleficent  in 
Georgia,  while  in  New  Tork  Its  character 
would  vary  from  year  to  year.  The  merlto- 
Tlona  character  of  tbe  object  to  which  the 
money  was  appropriated  has  no  bearing  on 
the  question  of  larceny.  Tbe  gist  of  that 
offense  is  not  the  application  of  money  to  a 
bad  purpose,  but  taking  money  that  does  not 
belong  to  tbe  taker  to  appropriate  to  an  ob- 
ject good  or  bad.  It  is  the  fraudulent  depri- 
vation of  an  owner  of  his  property  tbat  con- 
stitutes larceny.  It  Is  a  crime  to  steal,  even 
though  with  the  intent  to  give  away  in  chari- 
ty and  relieve  distress.  Reglna  v.  White,  9 
C.  &  P.  434.  I  do  not  assert  that  it  is  imma- 
terial which  party  is  in  control  of  the  gov- 
ernment of  the  nation,  and  that  tbe  subject 
is  a  matter  of  Indlfl'erence  to  the  citizen.  If 
this  were  so,  the  profp<«'''<n  of  political  faith 
would  be  mere  hypocrisy.  If  tbe  citizen, 
with  bis  own  means,  contributes  to  legitimate 
political  expense!!  to  secure  the  success  of 
tbe  party  which  he  deems  will  most  inure 
to  tbe  welfare  of  tbe  nation,  his  action  is 
laudable,  and,  even  if  the  inducement  be  the 
belief  tliat  the  success  of  that  party  will 
inure  to  tbe  advancement  of  bis  personal 
interest,  as  distinguished  from  tbat  of  tbe 
country  at  large,  it  may  be  Justifiable;  but 
to  apply  the  money  of  another  without  his 
consent  to  such  an  object  is  neither  lauda- 
ble nor  Justifiable,  but  dishonest  Tbe  mon- 
ey given  to  Bliss  belonged  neither  to  the 
president  nor  to  the  relator,  but  was  simply 
in  their  custody.  Its  legal  owner  was  the 
artificial  being,  the  corporation.  Its  benefi- 
cial owners  were  the  policyholders.  With 
the  immense  business  carried  on  by  the  cor- 
poration, imilcles  issued  in  every  part  of  the 
country  and  to  persons  of  every  political  par- 
ty, both  the  relator  and  tbe  president  must 
have  well  Iniown  tbat  the  universal  assent 
of  tbe  policyholders,  tbe  only  thing  which 
conld  have  Justified,  even  morally  (not  le- 
gally), tbe  payment  to  Bliss,  could  never 
be  olitained,  and  that  at  all  times  a  substan- 
tial minority  would  be  opposed  to  such  pay- 
ment But,  though  there  was  an  Illegal  mis- 
appropriation of  the  corporate  funds  by  tbe 


relator,  this  does  not  necessarily  prove  *hat 
he  was  guilty  of  larceny.  It  may  have  been 
simply  a  trespass  for  which  he  is  only  civilly 
liable.  I  agree  with  Judge  GRAY  tbat  to 
constitute  larceny  there  must  be  what  la 
termed  a  felonious  intent,  but  we  do  not 
make  progress  towards  the  determination  of 
the  question  before  us  unless  we  ascertain 
what  is  a  felonious  Intent  The  question  has 
given  rise  to  much  discussion  in  text-books 
and  in  Judicial  opinions.  Whether  "intent" 
is  the  proper  term  to  employ  may  well  be 
doubted.  Though  a  man  may  commit  many 
statutory  offenses  unwittingly,  no  one  can 
become  a  thief  or  an  embezzler  accidentally  or 
by  mistake.  To  constitute  tbe  offense,  there 
must  be  in  the  perpetrator  the  conscious- 
ness of  the  dishonesty  of  the  act  This,  how- 
ever, as  frequently  turns  on  the  knowledge 
or  belief  of  tbe  party  as  to  his  authority  as 
on  bis  intent  regarding  the  disposition  of 
the  property.  It  -is  not  necessary  either  at 
common  law  or  under  the  statute  tbat  tbe 
intent  should  be  the  profit  of  tbe  taker,  for, 
as  already  said,  it  Is  theft  to  take  property 
to  give  away  as  well  as  to  keep  for  one's  self. 
In  the  present  case  no  one  will  doubt  that 
bad  a  clerk  taken  from  the  company's  till 
a  sum  of  money  to  give  to  the  Republican 
Club  of  his  ward  it  would  have  been  larceny. 
Whatever  distinction  there  may  be  between 
the  hypothetical  case  and  that  of  this  relator 
does  not  lie  In  the  object  for  which  the  mon- 
eys were  appropriated,  for  that  In  each  case 
would  be  the  same,  but  In  the  difference  be- 
tween the  authority  over  the  corporate  funds 
possessed  by  the  mere  clerk  and  by  the  presi- 
dent and  vice  president  The  clerk,  of 
course,  would  know  that  be  bad  no  authority 
to  so  divert  the  corporate  funds.  The  presi- 
dent and  the  relator  might,  though  they 
should  have  known  to  the  contrary,  possibly 
have  entertained  a  different  view  on  the  sub- 
ject 

This  brings  us  to  the  real,  and,  to  my  mind, 
the  only  question  in  this  case.  As  has  been 
already  said,  the  relator  and  the  president 
of  the  company,  without  tbe  authority  of  the 
corporation  and  knowing  that  ail  the  bene- 
ficial owners  would  never  assent  to  tbe  act. 
took  the  moneys  of  the  company  without 
consideration  and  appropriated  them  to  tbe 
exclusive  use  of  a  third  party.  The  relator 
must  be  presumed  to  have  known  tbe  law 
and  to  have  Intended  the  natural  consequen- 
ces of  his  acts,  which  were  to  deprive  the 
company  of  the  money.  If  be  knew  tbe  il- 
legality of  bis  act  and  his  Intention  was  sole- 
ly to  benefit  either  Mr.  Bliss  personally  or 
the  political  organization  which  he  repre- 
sented, then  be  was  guilty  of  larceny.  If, 
however,  as  asserted  in  bis  statements  to 
the  district  attorney,  he  believed  that  the 
expenditure  would  be  for  the  benefit  of  the 
company  and  that  tbe  president  had  the 
power  to  make  the  same,  then,  however 
mistaken  on  the  subject,  he  was  not  guilty. 
This  was  necessarily  and  properly  a  aue»- 
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tion  of  fact  to  be  determlDed  by  the  magis- 
trate, not  one  of  law.  Though  the  prosecu- 
tion put  in  evidence  before  the  magistrate 
the  written  statement  of  the  relator,  the 
magistrate  was  at  liberty  to  believe  it  or  to 
reject  it  In  whole  or  in  part  People  v.  Van 
ZUe.  143  N.  Y.  368,  38  N.  E.  380;  Becker  ▼. 
Koch,  104  N.  y.  394,  10  N.  E.  701,  58  Am. 
Rep.  515;  President,  etc.,  Manhattan  Co.  v. 
Phillips,  109  N.  Y.  383,  17  N.  E.  129.  The. In- 
direct method  in  which  the  payment  to  Mr. 
Bliss  was  made  and  the  fact  concealed  by 
having  the  money  In  the  first  Instance  ad- 
vanced by  the  relator  Instead  of  by  the  com- 
pany, and  the  method  in  which  the  relator 
was  reimbursed  by  a  check,  not  to  him  per- 
sonally, but  to  the  order  of  J.  P.  Morgan  & 
Co.,  a  banking  firm  with  which  the  corpora- 
tion may  have  large  legitimate  dealings,  casts 
suspicion  on  the  good  faith  of  the  relator, 
and  might  be  considered  by  the  magistrate 
as  militating  against  him.  The  explanation 
of  this  course  offered  by  the  relator,  that  it 
was  to  relieve  the  president  from  solicita- 
tions from  other  political  parties,  might  also 
be  discredited.  It  is  difficult  to  imagine  how 
the  representatives  of  other  parties  would 
have  access  to  the  company's  books;  nor 
would  the  scheme  of  payment  enable  the 
officers  of  the  company  when  solicited  to  say 
that  the  company  had  made  no  contributions 
to  other  parties,  because  such  an  answer 
would  be  as  essentially  a  falsehood  as  if  the 
money  liad  been  paid  by  the  company  In  the 
first  instance.  The  concealment  of  the  pay- 
ment as  described  would  warrant  the  magis- 
trate in  finding  that  the  parties  were  con- 
scious of  wrongdoing  in  making  it  and  feared 
exposure.  The  relator  asserts  that  he  was 
Ignorant  of  the  character  of  the  entries  made 
in  the  company's  books,  and  there  is  no 
proof  to  the  contrary  of  this  statement.  But 
he  must  have  known  that  the  check  to  pay 
hini  was  drawn,  not  to  himself,  but  to  Mor- 
gan 9l  Co.  On  the  other  hand,  there  is, 
doubtless,  to  be  considered  In  the  relator's 
favor  the  fact  that  he  made  no  pecuniary 
profit  by  the  transaction,  and  that  he  after- 
wards openly  admitted  his  participation  in 
it  All  this,  however,  merely  raised  a  ques- 
tion of  fact,  to  be  passed  on  by  the  magis- 
trate, with  whose  determination  other  courts 
cannot  interfere  in  this  proceeding. 

In  the  very  recent  case  of  Tyson  v.  Ban- 
land,  180  N.  Y.  397,  79  N.  B.  3,  which  was  an 
action  for  false  imprisonment,  the  plaintiff, 
a  woman  entirely  reputable,  but  In  the  hum- 
bler walks  of  life,  was  arrested  for  theft 
In  a  department  store.  The  prosecuting  wit- 
ness had  placed  her  bag  containing  money 
with  other  articles  on  a  counter  in  the  store 
while  she  was  examining  goods.  The  bag 
was  missed.  Afterwards  the  plaintiff  was 
discovered  with  it  going  towards  the  door. 
She  surrendered  it  to  the  prosecuting  wit- 
ness, stating  that  it  bad  been  given  to  her 
by  a  woman  In  another  part  of  the  store, 
who  directed  her  to  carry  it  to  a  lady  whom 


she  would  find  at  the  door.  On  opening  tlie 
bag  it  was  discovered  that  the  money  had 
been  taken  therefrom.  The  plaintiff  was  ar- 
rested, but  the  grand  Jury  evidently  believed 
her  story,  for  It  failed  to  Indict  Thereupon 
she  brought  the  suit  for  false  imprisonment. 
We  said  that  the  officer  was  not  bound  to 
accept  the  plaintiff's  explanation,  and  that 
on  the  facts  there  was  probable  cause  tot  the 
arrest,  although  the  plaintiff  was  in  fact  in- 
nocent It  may  be  In  the  present  case  tliat 
the  relator's  character  Is  so  good  and  his 
standing  so  high  that  either  on  the  examina- 
tion or  on  the  trial  It  will  seem  clear  that  he 
could  not  have  consciously  and  knowingly 
misappropriated  the  money  of  the  company. 
It  is  also  but  fair  to  the  memory  of  the  presi- 
dent, who  is  now  deceased,  to  say  tbat  it  if 
entirely  possible  that  bis  standing  and  char- 
acter may  appear  to  have  been  equally  as 
good.  The  relator  is  entitled  to  the  full 
benefit  of  the  presumption  arising  from  such 
character  when  presented  at  the  proper  place 
and  before  the  proper  tribunal.  But,  of 
course,  nothing  of  that  nature  appears  or 
can  appear  In  the  depositions  on  which  the 
warrants  were  issued.  However  high  the 
standing  and  character  of  the  relator  may 
be,  it  does  not  justify  a  departure  In  his  case 
from  the  same  orderly  course  of  procedure 
in  the  administration  of  justice  which  would 
be  followed  in  case  of  the  humblest  citizen 
charged  with  an  offense. 

As  to  the  questions  discussed  in  the  opin- 
ion of  Judge  HISCOCK,  with  the  utmost  def- 
erence to  my  learned  Brother,  I  insist  tbat 
the  rule  already  stated  by  me  of  the  right  of 
the  magistrate  to  credit  part  of  the  statement 
of  the  relator  and  reject  the  rest  applies  with 
the  same  force  to  an  admission  made  out  of 
court  and  put  In  evidence  by  the  prosecution 
as  it  would  to  testimony  given  by  the  relator 
on  the  trial  Itself.  I  dissent  from  the  doc- 
trine "that,  where  use  is  made  in  a  judicial 
proceeding  of  a  prior  declaration,  the  entire 
declaration  at  the  time  made,  so  far  as  rele- 
vant must  be  taken  together.  A  party  may 
not  utilize  only  so  much  of  the  declaration 
as  Is  for  his  benefit  but  he  must  also  admit 
that  which  Is  against  his  interest  and  the 
whole  must  stand  or  fall  together" — ^though 
it  may  be  that  my  Brother  intends  this  to  be 
qualified  by  his  subsequent  statements.  If 
the  proposition  Is  correct  then  the  action  of 
the  disti'ict  attorney  in  laying  before  the 
magistrate  the  declaration  of  the  relator  was 
without  Justiflcatlon,  because  he  had  proof 
outside  of  that  declaration  of  the  facta  show- 
ing the  commission  of  the  offense.  But  I 
respectfully  insist  that  the  law  is  the  reverse. 
The  rule  Is  thus  stated  by  Mr.  Oreenleaf, 
referring  to  admissions  made  not  oa  the 
trial:  "But  though  the  whole  of  what  he  said 
at  the  same  time,  and  relating  to  the  same 
subject  must  be  given  In  evidence,  yet  It 
does  not  follow  that  all  the  parts  of  the 
statement  are  to  be  regarded  as  equally 
worthy  of  credit;  but  it  is  for  the  Jury  to 
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consider,  under  all  the  drcnmstances,  how 
mnch  of  tiie  whole  statement  they  deem 
worthy  of  belief.  Including  as  well  the  facts 
asserted  by  the  party  In  big  own  favor,  as 
those  making  against  htm."  Oreenleaf  on 
Evidence,  S  201.  And,  referring  to  confes- 
sions in  criminal  prosecutions:  "The  jury 
may  believe  that  part  which  charges  the 
prisoner,  and  reject  that  which  is  in  bis 
favor.  If  they  see  sufflcioit  grounds  for  so 
doing."  Id.  S  218.  Of  course.  If  the  only 
evidence  against  a  party  is  his  admission  or 
confession,  then  the  adverse  party  cannot 
rely  on  the  admission  without  taking  the  ex- 
planation. The  cases  cited  by  my  learned 
Brother  are  of  that  nature.  Even  that  rule, 
however,  la  not  unqualified;  for.  If  the  ex- 
planation Is  Improbable,  then  It  may  be  re- 
jected, though  there  is  no  evidence  against 
the  party  making  it  other  than  the  declara- 
tion. Penfield  v.  Jacobs,  21  Barb.  335.  The 
case  of  Kels^  t.  Bush,  2  Hill,  440,  asserts 
the  principle:  "If  that  part  of  the  confes- 
sion which  discharges  the  party  is  in  'tself 
highly  improbable,  or  If  there  be  evidence 
aliunde,  though  but  slight,  tending  to  discred- 
it It,  the  Jury  may  believe  one  part  of  the  con- 
fession and  reject  the  other."  In  fact,  how- 
erer;  under  the  Oode  of  Criminal  Procedure 
the  gnestlon  can  never  arise  in  this  bald  form 
In  0  criminal  prosecution,  for  a  conviction 
cannot  be  supported  by  the  confession  o'  the 
defendant  without  additional  proof  to  show 
that  the  crime  charged  has  been  committed. 
Section  19& 

The  voluntary  character  of  the  admission 
of  the  act  charged  against  him  is  doubtless 
to  be  considered  on  the  question  of  his  good 
faith.  But  the  weight  to  be  accorded  it  may 
depend  very  much  on  the  circumstances 
under  which  it  was  made.  If,  when  the 
charge  was  first  publicly  made  that  the 
money  of  tbe  company  had  been  appropriated 
for  a  political  contribution,  the  relator  ad- 
mitted the  fact  and  Justified  it  his  conduct 
would  be  potent,  if  not  conclusive,  evidence 
in  his  favor.  The  offense  Is  charged  to  have 
been  committed  In  December,  1904.  The  re- 
lator's declaration  was  made  in  March,  1906. 
If,  during  this  Interval,  there  was  a  com- 
plete exposure  of  the  transaction  upon  evi- 
dence taken  before  some  tribunal  or  legis- 
lative body,  of  such  a  conclusive  character 
as  to  render  denial  futile  and  unavailing,  the 
voluntary  character  of  the  relator's  admis- 
sion might  be  deprived  of  Its  merit.  Any 
clever  offender  might,  under  similar  clrcnm- 
stances,  not  unnaturally,  adopt  the  same 
course.  Of  the  circumstances  under  which 
the  admission  was  made  we  have,  however, 
no  knowledge,  but  on  an  examination  iDefore 
the  magistrate  those  drcumstances  would 
appear. 

The  case  of  McCourt  t.  People,  64  N,  Y. 
5f3,  decided  no  new  principle  of  law.  A 
similar  case  seems  to  have  arisen  as  far  back 
as  the  time  ot  Elizabeth,  when  a  traveler 
meeting  a  fisherman,  who  refused  to  sell  him 


fish,  forcibly  took  the  fish  from  him,  but  left 
with  him  money  exceeding  their  value.  2 
East's  Pleas  of  the  Crown,  661.  Both  cases 
pi-oceed  on  the  theory  that  as  the  party  paid 
or  offered  to  pay  more  than  the  value  of  the 
goods  taken  there  could  be  no  'fraudulent 
Intent.  That  principle  has  no  relevancy  to 
the  present  case. 

The  recent  statute  prohibiting  political  con- 
tributions by  corporations  (Laws  1906,  p.  470, 
c.  230),  and  punishing  officers  and  agents 
making  such  contributions  as  for  a  misde- 
meanor, does  not  bear  on  the  question  before 
us.  The  statute  now  makes  the  payment  of 
such  contributions  criminal,  though  even 
every  stockholder  and  every  director  of  the 
company  should  expressly  authorize  and  di- 
rect It  But  returning  to  the  illustration  of 
the  clerk  taking  the  money  of  the  corpora- 
tion from  the  till  to  give  to  his  ward  club, 
the  statute  will  not  reduce  his  offemse  from 
larceny  to  a  misdemeanor.  The  charge 
against  the  relator  is  not  that  he  paid  tbe 
money  to  Bliss  and  received  it  back  from  the 
company,  by  the  authority  of  the  corporation, 
but  that  the  payment  and  repayment  were 
made  without  that  authority. 

The  order  of  tbe  Appellate  Division  should 
be  reversed,  and  that  of  the  Special  Term 
affirmed. 

WERNER,  X  (dissenting.)  If  the  question 
were  whether  the  relator's  guilt  of  the  crime 
of  larceny  as  charged  In  the  Information  had 
been  established  according  to  the  immemorial 
rule  which  obtains  in  criminal  trials,  and 
which  Imperatively  demands  proof  of  guilt 
beyond  a  reasonable  doubt  to  Justify  a  con- 
viction, I  should  unhesitatingly  vote  in  the 
negative,  for  the  evidence  which  the  magis- 
trate had  before  him  when  he  was  called 
upon  to  issue  the  warrant  concededly  falls 
far  short  of  that  standard.  Bat  that  is  not 
the  question  before  us.  The  only  question 
we  are  called  upon  to  consider,  and,  indeed, 
the  only  one  we  have  the  right  now  to  de- 
cide, is  whether  the  evidence  before  the  mag- 
istrate invested  him  with  Jurisdiction  to 
Issue  the  warrant;  in  other  words,  whether 
the  evidence  before  him  was  of  such  a  char- 
acter as  to  impose  upon  him  the  duty  of  Ju- 
dicially determining  whether  there  was  pro- 
able  cause  to  believe  that  tbe  crime  charged 
had  been  committed.  It  Is  not  our  province 
now  to  inquire  whether  his  decision  may 
have  been  correct  or  erroneous,  but  our  duty 
begins  and  ends  in  passing  upon  his  right  to 
decide  that  question  at  all.  If  he  had  before 
him  any  evidence  calling  for  the  exercise  of 
his  Judicial  Judgment  as  to  whether  there 
was  probable  cause  to  believe  that  the  crime 
charged  had  been  committed.  It  Invested  him 
with  Jurisdiction,  and  In  that  event  the  writ 
of  habeas  corpus  issued  herein  must  be  dis- 
missed. I  think  there  was  evidence  enough 
before  the  magistrate  to  give  him  Jurisdic- 
tion, and  therefore  vote  for  reversal  of  the 
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order  of  tiie  Am>enate  DiTlalon   upon  the 
opinion  written  by  Chief  Judge  CULLEN. 

O'BRIEN  and  EDWARD  T.  BARTLBTT, 
JJ.,  concur  with  GRAY  and  HlSCOCIi:,  JJ.; 
CHASE,  J.',  concurs  with  CULiuKM,  a  J^ 
and  WERNER,  J. 

Order  affirmed. 


cm  N.  T.  498.) 

PEOPLE    T.    SEXTON. 
(Court  of  Appeals  of  New  Yorlc    Feb.  28,  1007.) 

1.  HOUICIDK  —   ETZDEKCa  —   SUFTICIKHCT  — 

CoMuissioR  or  Act  bt  Accuskd. 

On  a  prosecution  for  murder,  evidence  con- 
sidered, and  held  sufficient  to  siiow  that  de- 
fendant was  the  murderer. 

[Ed.  Note.— For  cases  in  point,  aee  Cent.  DUc 
Toi.  20,  Homicide.  IS  482-493.] 

3.  WiTNEBsn  —  Cboss-Exauir'atior  —  Hoa- 
TLLB  Witness. 

Where,  on  a  prosecution  for  murder,  it 
appeared  that  certain  witnesses  called  br  the 
state  were  unwiliinx  witnesses  axainat  defend- 
ant, as  manifested  from  the  fact  that  one  was 
his  wife  and  the  other  his  daughter,  and  from 
their  apparent  lack  of  recollection,  it  was  prop- 
er for  the  district  attorney  to  put  leadincc  ques- 
tions to  them,  and  to  cross-examine  them. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
Tol.  50.  Witnesses,  I  848.] 

5.  Cbtmirix,   Law  —  Evidence  —  Maps  —  Re- 
view—nABULESs  Erbob. 

On  a  prosecution  for  murder,  a  map  pui^ 
porting  to  show  the  locus  in  quo  was  admitted 
in  evidence.  The  map  bore  certain  red  lines, 
and,  thooKh  the  Keneral  features  of  the  map 
were  verified  by  the  examination  of  the  survey- 
or who  made  it,  no  testimony  was  given  as  to 
wtiat  the  red  lines  referred  to,  and  they  were 
not  characterized  on  the  map.  Held  that,  even 
conceding  defendant's  contention  that  the  lines 
represented  the  path  followed  by  defendant  in 
going  from  his  home  to  the  scene  of  the  crime, 
there  was  no  error  in  the  admission  of  the  map; 
accused's  presence  at  the  place  where  the  mur- 
derer evidently  stood  when  he  shot  decedent,  at 
about  the  time  of  the  homicide,  liaving  been 
sliown  by  his  own  testimony. 

4.  Wn-NESBES—CBoss-ExAiiiHAnoii— Scops 
AND  Extent. 

The  coroner,  while  a  witness  before  the 
grand  jury,  wbicli  was  investigating  a  homicide, 
inserted  In  his  coroner's  minutes  the  name  T. 
0.,'  on  a  page  which,  but  for  such  interlineation, 
would  seem  to  have  be«i  a  continuation  of  the 
evidence  of  J.  C  given  at  the  inquest;  and  at 
the  trial,  during  the  cross-examination  of  J. 
C..  defendant's  counsel  put  questions  to  him 
which  assumed  that  the  statements  appearing 
in  that  part  of  the  minutes  referred  to  the  evi- 
dence that  had  been  given  by  him  before  the 
coroner.  The  question  then  arose  whether  tliat 
portion  of  the  minutes  contained  his  evidence, 
or  tliat  of  T.  C. ;  whereupon  the  court  suggested 
tliat  defendant's  counsel  could  ask  the  witness 
about  anything  be  testified  to  before  the  cor- 
oner, and  that  be  might  be  asked  if  he  made 
the  statements  under  the  name  of  T.  C.  Held, 
that  a  contention  that  the  trial  court  erroneous- 
ly refused  to  permit  defendant's  counsel  to 
cross-examine  J.  C,  from  the  minutes  of  the 
evidence  at  the  inquest,  was  without  merit. 

6.  INDIOTIRNT    AND    INFOBMATIOH  —  SETTIRO 

Abide  Indictment— Gbounds. 

Code  Cr.  Proc  II  256.  provides  that  a  grand 
Jury  may  receive  none  but  legal  evidence,  and 
by  section  258  it  should  only  find  an  indictment 
wban  all  the  avidenoe  talcen  togetlier  ia  mw3i  aa 


in  the  lodgment  of  the  Jury  would.  If '  oncoa- 
tradicted,  warrant  a  conviction.  Held  that, 
though  section  313.  pointing  out  the  gipondi 
upon  which  a  motion  may  be  made  to  dismiss 
an  indictment,  does  not  provide  as  a  ground 
that  the  evidence  was  insufficient  to  support  aa 
Indictment,  or  that  Illegal  evidence  was  intnh 
duced.  one  indicted  has  a  constitutional  right 
to  make  a  motion  to  dismiss  on  such  grounds. 
[Ed.  Note.— For  cases  In  point,  see  Cent  Dig, 
voL  27.  Indictment  and  Information,  I  483.] 
Oi.  Cbiminai.  Law— AppEAiy— Review. 

The  denial  of  a  motion  to  dismiss  the  In- 
dictment on  such  grounds  might  lie  reviewed 
on  apoeal  from  the  conviction  in  a  capital  case. 

7.  Gband  JtntT—ExAin NATION  or  Withess- 

KS. 

Code  Cr.  Proa  I  302.  provides  that  when- 
ever in  a  criminal  procedure  a  child  actually 
or  apparently  under  the  age  of  12  years  ia 
offered  as  a  witness,  and  does  not  in  the  opin- 
ion of  the  court  understand  the  nature  of  aa 
oatb,  the  evidence  of  a  child  may  be  received, 
though  not  under  oath,  if.  in  the  opinion  of  the 
court  or  magistrate,  the  child  Is  of  sufficient  in- 
telligence to  Justify  the  reception  of  the  evi- 
dence. Held,  that .  where  a  grand  jury  exam- 
ined children  under  the  age  of  12  years,  and, 
in  so  doing  compiled  with  the  statute,  the  pro- 
cedure was  sufllclent,  and  It  was  no  ground  for 
difimissing  the  Indictment  that  the  children  bad 
not  been  first  examined  by  the  Justice  who  pre- 
sided at  that  term. 

8.  CONSnTDTIONAI,    Law  —  DtJK    Pbocess    o» 

tiAW— Infants  as  Witnesses. 

The  statute  authorizing  the  reception  of 
sucb  unsworn  testimony  is  not  in  derogation  of 
constitutional  rights. 

Appeal  from  Supreme  Court,  Trial  Term, 

Ontario  County- 
Edward  Sexton  was  convicted  of  muzdei 

in  the  flrsi  degree,  and  he  appeals.    Affirmed. 
See  86  N.  Y.  Supp.  517,  42  Misc.  Re&v  312; 

88  N.  Y.  Supp.  1112,  94  App.  Dir.  614. 
Royal  R.  Scott,  for  appellant    Robert  F. 

Thompson,  Diat.  Atty.,  for  the  People^ 

WERNER,  J.  On  the  23d  day  of  Jvsm, 
1003,  the  dead  body  of  Thomas  Malianey,  Jr., 
was  found  In  a  field  which  was  part  of  a 
small. farm  occupied  by  him,  his  wife  and 
their  children,  in  the  town  of  Farmington, 
In  the  county  of  Ontario.  The  deceased  bad 
plainly  been  Icllled  by  some  person  armed 
with  a  shotgun  loaded  with  No.  6  shot,  for 
in  bis  left  temple  there  was  a  large  wound 
filled  with  shot  of  that  size,  surrounded  over 
a  circumference  of  about  2^  Inches  with 
somewhat  scattered  perforations  caused  by 
the  same  Icind  of  missiles,  many  of  which 
bad  passed  through  the  temporal  bone  and 
peuetrated  the  brain.  Suspicion  pointed  to 
the  defendant  as  the  perpetrator  of  the  foul 
deed.  He  was  arrested  and  Indicted  upon 
the  charge  of  murder  In  the'flrst  degree.  His 
trial  and  conviction  followed,  and  he  has  now 
appealed  to  this  court. 

The  case  of  the  prosecution  rests  wholly 
upon  circumstantial  evidence.  In  which  the 
element  of  motive  Is  an  Important  factor. 
The  principal  question  we  have  to  consldtt 
is  whether  the  circumstances  arrayed  against 
the  defendant  form  so  complete  and  strong 
a  chain  of  evidence  as  to  exclude  beyond  a 
reasonable  doubt  every  bypothesia  save  tbiiX 
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of  his  guilt.  As  that  necessitates  a  recital 
of  the  essential  features  of  the  evidence  sub- 
mitted to  the  Jury,  it  may  conduce  to  clear- 
ness and  brevity  of  statement  if  wie  begin  the 
narrative  with  the  earliest  mention  of  the  re- 
lations of  the  decedent  and  the  defendant 
toward  each  other,  and  then  continue  it 
cluronologically  down  to  its  tragic  ending. 
Tlie  story  l>egin8  at  a  period  preceding  the 
year  1805  when  the  decedent,  then  a  youth  of 
18,  resided  with  his  itarents  on  a  smaU  place 
near  the  scene  of  the  homicide,  and  the  de- 
fendant and  his  wife  and  children  lived  on 
the  premises  which  tliey  occupied  at  the 
time  when  the  defendant  was  charged  with 
the  commission  of  this  crime.  We  are  not 
Informed  as  to  the  character  or  extent  of 
the  relations  between  these  two  men  at  that 
early  period,  beyond  what  may  be  inferred 
from  their  proximity  of  residence  in  a  rural 
community.  In  18&1  the  defendant  had  been 
convicted  of  some  criminal  ofTense  for  which 
he  bad  been  sentenced  to  serve  a  term  of 
one  year  In  the  penitentiary.  Upon  his  re- 
lease from  incarceration  at  some  time  in 
1895  he  returned  to  his  home,  and  soon  there- 
after was  again  arrested  at  the  Instance  of 
his  wife  upon  the  charge  of  assault  At  the 
trial  upon  tliat  charge,  which  took  place 
before  a  Justice  of  the  peace  and  a  Jury,  the 
defendant  conducted  his  own  defense,  and 
sought  to  Justify  or  palliate  the  alleged  of- 
fense with  the  countercharge  that,  during 
his  previous  incarceration,  bis  wife  bad  been 
guilty  of  criminal  intimacy  with  young  Ma- 
haney,  the  deceased,  with  the  result  that  she 
was  then  pregnant,  and  to  prove  his  asser- 
tion, be  compelled  her  to  rise  In  the  presence 
of  the  Jury  and  pointed  out  her  condition. 
In  conversation  with  one  Rush,  a  farmer  by 
whom  the  defendant  was  employed  at  that 
time  or  soon  thereafter,  the  latter  told  the 
former  tbat  "when  be  .came  out  of  the  wortc* 
bouse  his  wife  admitted  to  him  that  she 
-was  In  a  family  way,  and  Thomas  Mahaney 
was  the  father  of  the  child,  and  he  said  he 
was  going  to  Icill  him,  if  he  didn't  li^iil  him 
within  10  years."  At  about  that  time  the 
defendant  also  told  one  Rogers  that  the  de- 
ceased was  responsible  for  his  -wife's  condi- 
tion ;  that  he  had  been  running  everywhere 
with  her   during   the  defendant's   atwence, 

and  that  he  would  "shoot  the  s of  a 

b  ."    In  the  spring  of  1898  the  defend- 

ant applied  to  McLouth,  the  Justice,  for  a 
peace  warrant  against  the  deceased,  stating 
that  the  latter  "abused  blm  and  wouldn't 
allow  him  to  go  in  the  road;  that  when  he 
went  anywhere  he  had  to  go  cross-lots.  He 
didn't  dare  go  in  the  road.  He  was  afraid  of 
bim."  Later  In  the  same  year  the  defendant 
was  arrested  for  an  alleged  assault  upon  one 
Morris  Mahaney.  At  that  time  he  stated  to 
the  same  Justice  of  the  peace  "that  Tom 
[the  deceased]  was  the  cause  of  all  that 
trouble";  that  be  had  sent  Morris  over  to 
the  defendant's  place  to  break  the  windows 
so  that  tbe  defendant  would  commit  an  as- 


sault upon  Morris,  and  then  be  arrested  for 
it  In  January,  1900,  the  deceased  was  mar- 
ried to  Mary  Shea.  Tbe  young  couple  at  once 
took  up  their  abode  in  the  city  of  -Bocbestsr 
and  remained  away  fnun  Farmington  until 
the  fall  of  1002,  when  they  returned  to  i»- 
side  upon  tbe  place  where  the  deceased  met 
his  death.  Tbe  record  Is  silent  as  to  this 
Interval  of  about  four  years,  until  the  de- 
ceased and  his  wife  were  tiboxtt  to  return  to 
Farmington  in  Octoljer,  1902,  when  tbe  de- 
fendabt  had  a  conversation  with  one  Ebort 
In  the  fruit  evaporating  establisiiment  of 
one  Johnson.  Ebert  stated  that  It  was  re- 
ported that  the  deceased  was  about  to  return 
to  Farmington,  when  the  defendant  said, 
"By  God,  if  he  comes  back  there  I  will  put 
him  out  of  the  way,"  to  which  Elbert  replied, 
"You  had  t)etter  keep  your  hands  oflF  from 
Tom,  he's  a  pretty  good  man,"  and  the  de- 
fendant rejoined  by  saying,  "I  don't  intend  to 
put  my  hands  on  him  to  put  him  out  of  the 
way."  About  a  month  before  the  deceased 
and  his  wife  went  back  to  Farmington,  the 
elder  Mahaney,  father  of  the  deceased,  had 
a  talk  with  the  defendant.  The  latter  said, 
"I  hear  Tom  is  coming  back  to  live  in  tbe 
neighborhood.  You  tell  Tom  by  Ck>d  Al- 
mighty, if  he  ever  comes  to  that  street  again, 
be  won't  last  but  a  little  while;  and  you  be 
sure  and  tell  It  to  him."  The  dieceased  and 
his  wife  returned  to  Farmingtob  and  took 
up  their  abode  on  tbe  place  where  ^he  former 
met  bis  deaOi.  After  they  had  lived  there 
about  four  weeks,  the  latter  beard  the  de- 
fendant talking  in  the  road.  It  was  near 
midnight  and  was  dark,  so  that  she  could 
not  see  him,  but  she  knew  his  voice.  She 
-heard  him  say:  "Mahaney  I  will  lay  for  yon. 
I  will  serve  20  years  for  you.  You're  before 
me,"  or  that  In  substance.  At  about  this 
time  the  defendant  went  one  evening  to  the 
house  of  Mrs.  Mahaney,  the  mother  of  the 
deceased.  He  was  intoxicated,  and,  referring 
to  the  drcumstance  that  the  deceased  had 
been  a  witness  against  him  upon  his  trial 
for  assault'  upon  Morris  Mahaney;  he  said  be 
would  "meet  him  some  day  for  what  be  had 
done."  Then  there  was  an  occasion  when 
the  defendant  had  a  conversation  at  his  home 
with  one  Nicholson,  In  which  the  former  Is 
quoted  as  saying  that  he  would  "take  the 
liver  and  heart  out  of  that  man"  (referring 
to  the  deceased)  "and  whittle  It  away  as 
easily  as  be  could  whittle  the  stick  that  he 
held  in  his  hand."  Substantially  of  the  same 
purport  was  another  conversation  l)etween 
the  defendant  and  the  Brodericks,  husband 
and  wife.  In  which  the  defendant  is  charged 
with  saying:  "Tom  Mahaney  is  a  perjurer, 
and  he  could  take  his  knife  and  cut  out  hie 
heart  and  chew  it" 

Coming  down  to  a  period  about  10  days 
l)efore  the  homicide,  the  wife  of  the  deceased 
testified:  That  tbe  defendant  came-  home 
from  town  one  nigltt  and  his  wife  came  out 
of  the  house  to  assist  bim  in  unhitching  the 
horse.  On  that  occasion  she  beard  the  defend- 
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ant  say  "be  bad  the  ammunition  to  fix  Ma- 
haney  now.  and  there  were  others  he  would 
fix  with  him ;  two  or  three  others."  That  the 
defendant's  wife  spoke  to  him  and  told  him 
to  ke^  still,  and  he  replied:  "No,  he  wouldn't 
Be  would  fix  him.  He  would  shoot  him." 
At  about  this  same  time  the  defendant,  In 
a  conTersatlon  with  one  Johnson,  said  tliat 
certain  persons  were  meddling  with  his 
things  and  talking  some  of  them,  and  be  men- 
tioned the  names  of  Welch,  John  Mabaney, 
and  the  deceased,  saying:  "They  will  find 
some  one  dead  here  If  this  thing  continues." 
A  few  days  before  the  homicide  the  defend- 
ant. In  a  conversation  with  the  Corneliuses, 
father  and  son,  said  to  the  latter:  "You  are 
afraid  of  Tom  Mabaney,"  and,  upon  receiving 
a  reply  In  the  negative,  he  said :  "I  will  do 
away  with  the  black  cuss.    I  will  do  away 

with  the  black  s of  a  b ."    We 

now  pass  to  the  consideration  of  the  events 
of  the  fatal  day.  The  defendant  and  his 
wife  drove  to.  Canandaigua.  The  time  of 
their  going  and  the  duration  of  their  stay 
Is  not  definitely  shown.  They  seem  to  have 
been  there  as  late  as  between  2  and  3  o'clock 
In  the  afternoon;  for  Kelly,  a  saloonkeeper, 
says  the  defendant  was  at  his  place  at  that 
hour  somewhat  under  the  Influence  of  liquor. 
Behrens  and  the  two  Corneliuses,  who  were  at 
work  in  a  grave]  pit  near  the  homes  of  the 
Mabaneys  and  the  Sextons,  saw  the  defend- 
ant and  his  wife  driving  homeward  a  few 
minutes  after  4  o'clock.  The  defendant's 
wife  testified  that  they  reached  tbeir  house 
at  about  5  o'clock,  and  this  statement  is 
corroborated  by  the  daughter  Anna,  who  as- 
sisted in  unhitching  the  horse. 

Here  we  pause  to  take  up  the  movements 
of  the  deceased  as  disclosed  by  the  record. 
He  had  been  at  work  earlier  In  the  day  "drill- 
ing In"  beans  for  farmer  E^monston,  and 
returned  home  about  3  o'clock,  bringing  with 
him  the  tatter's  drill  and  drag  and  his  own 
team.  He  started  at  once  to  "drag"  a  field 
that  lay  westerly  from  his  house,  leaving 
the  drill  at  the  t>am.  Having  finished  his 
"dragging,"  the  deceased  returned  to  the 
bouse  where  his  wife  had  been  picking  over 
beans  that  were  to  be  "drilled"  into  the 
ground  that  had  been  prepared  for  them. 
He  partook  of  a  lunch,  changed  some  of  his 
outer  clothing,  hitched  bis  team  to  the  "drill" 
which  had  been  filled  with  beans  brought 
from  Eldmonston's,  and  then  went  back  to 
the  field,  beginning  to  drill  In  the  southwest- 
erly comer  where  the  westerly  line,  which 
separates  the  premises  of  the  deceased  from 
those  of  the  defendant,  runs  on  an  angle  that 
required  the  "drilling"  of  a  number  of  short 
rows  of  varying  length  before  tliis  planting 
process  could  be  continued  in  rows  extend- 
ing north  and  south  from  one  end  of  the  field 
to  the  other.  The  "drill"  had  been  driven 
back  and  forth  on  these  short  rows  four  times 
and  had  been  turned  at  a  point  as  near  as 
possible  to  the  west  fence  of  the  deceased, 
when  tlic  shot  was  fired  which  caused  his 


deatli,  and  the  team  started  for  the  bam  on  a 
fast  trot.  This  was  at  tbout  5:30  In  the 
afternoon. 

At  tills  Jimcture  It  will  be  desirable  to  take 
a  more  critical  view  of  the  scene  of  the  crime 
and  Its  surroundings.  Tlie  premises  occn- 
pied  by  the  deceased  and  liis  wife  consisted 
of  between  five  and  six  acres  of  land,  front- 
ing on  a  road  running  north  and  sooth  be- 
tween Canandaigua,  In  the  county  of  Ontario, 
and  Palmyra,  in  the  county  of  Wayne.  Next 
north,  and  fronting  on  the  same  road,  were 
the  premises  of  the  elder  Mabaney,  consist- 
ing of  10  or  12  acres,  and  flanked  on  the 
north  by  a  road  numtng  east  and  west.  The 
premises  of  the  defendant  were  next  south 
of  the  premises  of  the  deceased,  fronting  on 
the  north  and  south  road,  extending  westerly 
to  the  westerly  line  of  the  premises  of  the 
two  Mabaneys,  father  and  son,  and  from 
thence  continuing  southerly  on  an  obtuse  an- 
gle to  the  east  and  west  road  above  mention- 
ed, thus  bounding  the  premises  of  the  de- 
ceased both  on  the  soutn  and  west.  That 
portion  of  the  defendant's  lands  which  lay 
westerly  of  those  occupied  by  the  deceased 
consisted  wholly  of  swamp,  with  the  excep- 
tion of  a  knoll  about  14  rods  square,  which 
had  been  planted  with  strawberries.  The 
place  where  the  body  of  the  deceased  was 
fonnd  is  near  the  line  which  forms  the  west- 
em  boundary  of  his  premises  and  the  east- 
em  boundary  of  the  land  of  the  defendant 
Along  the  line  of  the  fence  marking  this 
boundary  there  are  some  bushes  and  a  few 
swamp  trees,  which  obstructed  the  view  be- 
tween the  Mabaney  land,  where  the  body  of 
the  deceased  was  found,  and  the  strawberry 
patch  on  the  defendant's  land.  At  a  point 
6  feet  west  of  where  the  body  of  the  deceased 
was  found,  and  15  inches  west  of  this  bound- 
ary fence,  there  stood  upon  the  defendant's 
land  a  small  tree  overgrown  with  young 
vines. 

The  gunshot  report  above  referred  to  had 
been  beard  by  a  number  of  persons.  One  of 
these,  Bertha  McCauley,  who  lived  to  the 
northwest  of  the  locus  in  quo,  was  picking 
cherries  at  that  time.  She  saw  the  defend- 
ant coming  down  the  path  toward  the  swamp.. 
Within  15  minutes  of  her  first  sight  of  him, 
she  heard  the  report  of  a  gun,  and  then  she 
saw  Mabaney's  team  running  towards  the 
barn.  At  the  coroner's  inquest  the  defend- 
ant admitted  that  he  had  last  seen  the  de- 
ceased alive  at  about  5:30  In  the  afternoon 
before,  which  was  the  day  of  the  shooting; 
that  the  deceased  was  then  "drilliug"  on  the 
west  side  of  his  lot,  and  that  he  (the  defend- 
ant) was  then  at  the  berry  patch  on  his 
premises.  Tne  defendants  daughter  saw  him 
going  toward  the  berry  patch,  and  this  is  cor- 
roborated by  his  wife,  although  both  of  these 
witnesses  say  the  defendant  was  carrying  a 
berry  crate,  while  that  is  denied  by  the  wit- 
ness McCauley,  who  says  she  saw  nothing 
in  the  defendant's  hands.    The  defendant's 
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daughter  thought  her  father  bad  returned  to 
the  bouse  before  she  heard  the  shot;  and  at 
the  coroner'B  Inquest  the  defendant's  wife 
testified  that  in  the  course  of  about  one-half 
bonr  after  she  and  ber  husband  had  return- 
ed from  Canandaigua,  the  latter  came  Into 
tbe  house,  when  she  asked  him  If  he  had 
heard  a  shot,  to  which  be  replied  In  the 
negative,  and  then  he  asked  ber  if  she  had 
beard  one,  to  which  she  said  she  had. 

Meanwhile  the  wife  of  the  deceased,  hav- 
ing finished  ber  task  of  picking  over  beans, 
started  to  take  them  out  to  the  bam.  There 
she  saw  tbe  drlverlesa  team.  In  the  same 
instant  Mrs.  Mahaney,  tbe  mother  of  the  de- 
ceased, came  alcmg,  and  a  search  was  insti- 
tuted which  resulted  in  tbe  finding  of  tbe 
body  of  the  deceased  at  the  place  above  In- 
dicated. Tbe  body  lay  on  the  stomach,  with 
tbe  left  side  of  the  face  and  head  upon  tbe 
ground  in  a  pool  of  blood.  The  left  temple 
had  been  shattered  by  a  volley  of  shot,  well 
bunched,  most  of  them  penetrating  the  Eraper- 
fidal  structure  of  the  skin,  and  many  more 
passing  Into  and  through  tbe  membrane  of 
the  brain.  One  hundred  of  these  missiles 
were  within  an  area  of  about  2V^  Inches,  ex- 
tending from  tbe  top  of  tbe  nose  to  the  last 
posterior  shell  of  tbe  ear,  and  there  were 
others  scattered  in  the  face,  neck  and  scalp. 
Tbe  left  eye  bad  been  punctured  and  a  large 
portion  of  its  contents  bad  leaked  out  The 
cause  of  death  was  plainly  visible  and  unmis- 
takable. The  tree,  above  referred  to  as 
standing  upon  the  land  of  the  deceased  at  a 
point  about  15  Inches  from  the  barbed  wire 
line  fence,  and  in  a  direct  line  between  tbe 
strawberry  patch  and  tbe  place  where  tbe 
deceased  had  paused  to  turn  his  drill,  bad 
been  perforated  with  shot,  covering  a  space 
of  about  .65  of  a  foot  in  size,  which  was 
about  five  feet  four  inches  from  the  ground, 
and  the  vine  which  clustered  about  tbe  tree 
had  been  cut  off  at  the  same  place. 

Tbe  news  of  the  tragedy  spread  rapidly, 
and  soon  tbe  neighbors  within  a  radius  of 
half  a  mile  or  more  gathered  In  tbe  stricken 
home;  but  tbe  Sextons,  next  door  neighbors, 
were  not  there.  At  about  7  o'clock  In  the 
evening  Mrs.  Bebrens,  who  bad  been  at  the 
Mabaneys  since  the  discovery  of  the  tragedy, 
went  after  the  Welches,  who  were  also  neigh- 
bors. In  going  she  passed  the  defendant,  who 
asked  her  what  was  tbe  matter,  to  which  she 
replied,  "Nothing  much,"  and  in  returning 
from  the  Welches  the  party  met  the  defend- 
ant wbo  said  to  Welch,  "Ed,  don't  go  there." 
Later  tbat  night,  at  about  11  o'clock,  when 
some  of  tbe  neighbors  were  still  at  tbe  Ma- 
baneys, tbe  defendant  went  to  tbe  house  of 
Cornelius,  wbo  asked  the  defendant  what  he 
wanted,  to  which  the  latter  replied:  "Have 
yon  sem  my  wife?  She  Is  crazy,  she  Is 
throwing  things  around  tbe  house,  and  has 
stole  my  gun  and  is  shooting,  shooting  every- 
body. Yon  know  I  have  got  a  baby  to  nurse, 
come  out  and  help  me  In  my  trouble."  Half 
an  hour  later  he  appears  at  tbe  door  of  tbe 


Mabaneys.  A  Mrs.  Hughes,  who  was  there, 
beard  some  one  muttering  outside  of  the 
house  and  went  to  the  door,  where  she  found 
the  defendant,  who  said :  "I  want  my  wife," 
and,  upon  being  told  tbat  she  was  not  there, 
be  left  the  bouse.  This  is  corroborated  by 
the  widow  of  the  deceased,  who  beard  Mrs. 
Hughes  talking  to  some  one  to  whom  she 
said:  "You  are  not  wanted  here."  The  sig- 
nificance of  this  testimony  becomes  apparent 
when  we  refer  to  the  evidence  of  tbe  defend- 
ant's wife,  to  tbe  effect  tbat  after  ber  retbm 
from  Canandaigua  she  did  not  leave  ba 
house  again  tbat  day. 

Having  thus  outlined  the  salient  circum- 
stances and  events  which  preceded  and  sur- 
rounded tbe  homicide.  It  yet  remains  to  sum- 
marize the  circumstances  bearing  upon  the 
character  and  ownership  of  the  weapon  by 
means  of  which  tbe  death  of  Mahaney  Is 
thought  to  have  been  effected.  Tbat  Ma- 
baney's  death  was  caused  by  a  shot  from  a 
gun  loaded  with  No.  6  shot  cannot  be  doubt- 
ed. The  character  of  the  wound,  the  num- 
ber and  nature  of  tbe  missiles  found  in  tbe 
body,  and  tbe  perforations  and  abrasions  up- 
on tbe  tree  and  vine  referred  to,  all  preclude 
tbe  possibility  of  any  othen  hypothesis.  That 
the  defendant  bad  possessed  a  shotgun  as 
late  as  two  weeks  before  tbe  homicide  can 
hardly  be  doubted,  for  bis  wife  testified  to 
that  efCect  She  said  It  bad  disappeared  at 
about  tbat  time  with  a  razor  and  some  other 
articles,  and  both  Mr.  and  Mrs.  Lawrence 
say  tbe  defendant  told  them  tbe  same  story. 
Bebrens  bad  seen  tbe  defendant  engaged  lb 
shooting  with  a  shotgun  back  of  tbe  Cor- 
nelius barn  a  week  or  two  before  tbe  homi- 
cide, and  this  la  corroborated  by  tbe  younger 
Cornelius,  who  says  it  was  tbe  same  gun 
which  he  had  frequently  seen  In  the  defend- 
ant's possession;  that  it  was  a  12-gauge  gun, 
for  which  he  at  one  time  purchased  some 
No.  6  shot  at  defendant's  request.  It  also  ap- 
pears that  the  defendant  borrowed  a  rifle 
from  Mr.  Lawrence  about  two  weeks  before 
the  homicide;  but  it  bad  bten  returned  at 
least  two  days  before  tbat  event.  After  the 
homicide  some  empty  12-gauge  shells  were 
found  in  tbe  swamp,  and  at  other  places  on 
the  defendant's  premises.  On  tbe  morning 
after  young  Mabaney's  death  his  father 
found  a  12-gBuge  gun  wad  a  little  to  tbe  east 
of  where  the  body  bad  lain,  and  other  gun 
wads  of  the  same  size  were  later  found  a 
foot  or  so  west  of  tbe  tree  which  had  been 
perforated  with  shot.  The  gun  which  the 
defendant  bad  owned  was  not  found,  and 
was  not  acconnted  for  at  tbe  trial,  except  as 
stated  In  the  testimony  of  tbe  defendant's 
wife  and  of  Mr.  and  Mrs.  Lawrence. 

Thus  we  have  a  story  containing,  in  vary- 
ing degree,  tbe  different  elements  which  are 
essentials  in  a  case  of  circumstantial  evi- 
dence. A  powerful  motive,  fed  and  foster- 
ed by  the  perodlcal  recollection  and  recital 
of  the  decedent's  supposed  invasion  of  the 
defendant's  connubial  bed — a  wrong  which 
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DO  man  can  ever  forget,  and  which  few  have 
ever  attempted  to  forgive — a  series  of  bitter 
denunciations  and  tlireata  of  violence  against 
the  deceased  by  the  defendant,  beginning 
soon  after  his  discovery  of  the  reputed  liaison 
between  his  wife  and  the  deceased,  and  con- 
tinuing until  the  marriage  of  the  latter  and 
his  removal  from  the  neighborhood;  a  re- 
newal of  these  denunciations  and  threats 
when  It  was  reported  that  the  deceased  had 
decided  to  come  bacli  to  the  neighborhood,  and 
again  continued  practically  down  to  the  fatal 
day,  under  circumstances  Indicating  that  this 
was  the  subject  uppermost  In  the  defendant's 
mind  when  his  passions  were  Inflamed  by  In- 
dulgence in  Intoxicating  liquor;  the  sudden 
and  mysterious  disappearance  of  the  shotgun 
which  the  defendant  had  owned  and  openly 
possessed  for  a  long  time  down  to  within  two 
weeks  of  the  homicide;  the  defendant's  trip 
to  Canandaigua  on  the  day  of  the  homicide 
and  his  return  home  somewhat  the  worse  for 
liquor;  bis  presence  in  the  swamp  lot  at  the 
time  of  the  shooting  when  he  and  the  de- 
ceased were  separated  by  only  a  few  rods  of 
space  and  no  other  human- being  was  near; 
the  firing  of  the  deadly  charge  and  Its  train 
of  Indications  pointing  to  the  locality  where 
the  defendant  was  seen  as  the  spot  from 
whence  the  shot  had  proceeded;  the  defend- 
ant's aloofness  and  apparent  Indifference  dur- 
ing the  hours  following  the  tragedy,  when  all 
the  other  neighbors  of  the  bereaved  family 
bad  gathered  to  assist  and  comfort  them; 
his  later  visits  that  night  to  the  homes  of 
Cornelius,  and  the  deceased,  pretending  to 
be  in  search  of  his  wife,  who  was  then  un- 
der his  own  roof,  where  she  bad  been  every 
moment  since  the  shooting;  and  his  state- 
ment to  the  effect  that  bis  wife  had  stolen  his 
gun  and  was  threatening  to  shoot  everybody, 
although  he  had  said  to  the  Lawrences  two 
weeks  before  the  homicide  that  his  gun  had 
disappeared.  These  facts  and  circumstances, 
uncontradicted  and  unexplained,  were  sub- 
mitted to  a  Jury  of  the  defendant's  peers,  un- 
der a  charge  so  fair  and  favorable  that  no  ex- 
ception was  taken,  and  a  verdict  of  guilty 
was  rendered.  After  a  most  careful  and 
searching  scrutiny  of  this  array  of  facts  and 
circumstances,  we  find  ourselves  unable  to  as- 
sent to  the  appellant's  contention  that  they 
are  insufficient  to  sustain  this  judgment  of 
conviction.  The  chain  is  not  equally  strong 
in  all  its  parts,  but  it  Is  so  connected  that 
we  think  It  was  competent  for  the  jury  to  de- 
cide that,  beyond  every  reasonable  doub't. 
and  to  the  exclusion  of  every  other  hypothe- 
sis, the  defendant  was  the  guilty  slayer  of 
the  decedent.  With  that  decision,  resting 
upon  such  a  foundation,  we  have  no  power 
to  Interfere,  unless  the  defendant's  substan- 
tial rights  have  been  injuriously  affected  In 
the  conduct  of  the  trial. 

The  learned  counsel  for  the  appellant  has 
very  ably  presented  for  our  consideration 
various  objections,  exceptions,  and  alleged  Ir- 
regularities Is  the  trial  as  grounds  for  the 


reversal  of  this  judgment  of  conviction.  Ad- 
dressing ourselves,  first,  to  his  criticism  tMUt 
the  general  attitude  of  the  learned  trial  jas- 
tice,  as  evidenced  by  his  rulings,  his  charge, 
and  his  indulgence  of  the  district  attorney, 
was  calculated  to  Influence  the  jury  against 
the  defendant,  we  deem  it  no  less  a  pleasure 
than  a  duty  to  say  that  rarely  are  we  called 
upon  to  decide  an  appeal  in  a  capital  case  in 
which  there  is  so  little  to  criticise  upon  fliese 
grounds.  We  have  had  frequent  occasion  of 
late  to  deprecate  the  methods  employed  by 
seme  district  attorneys  in  criminal  trials,  and 
to  disapprove  of  the  complacency  of  some 
trial  Judges  in  dealing  with  the  most  obvious 
misuses  of  a  public  prosecutor's  official  pre- 
rogatives and  powers.  It  is  quite  natural  that 
the  discussion  of  such  matters  in  the  opinions 
of  courts  should  sometimes  suggest  to  the 
members  of  the  profession  the  idea  of  rais- 
ing similar  questions  in  cases  where  an 
impartial  judicial  examination  will  dlscfose 
but  little  to  criticise  and  nothing  to  cond^nn. 
In  such  Instances  we  should  be  no  less  will- 
ing to  express  our  approval  than  we  are  in 
other  circumstances  to  publish  our  denuhda- 
tlon  of  what  is  unfair,  unprofessional  or  un- 
just Applying  this  rule  to  the  case  at  bar. 
we  feel  bound  to  say  that  we  are  Impressed 
by  the  evident  fairness  and  Impartiality  of 
the  presiding  justice.  There  was  nothing  in 
his  attitude  or  rulings,  as  disclosed  by  the 
record,  that  suggests  the  slightest  bias,  and 
his  charge  to  the  Jury  was  so  judicial,  so  com- 
prehensive and  80  free  from  error  as  to  evoke 
no  exception  from  a  defendant's  counsel  whose 
zeal  and  learning  have  uncovered  ervery  pos- 
sible point  in  the  case.  Nor  can  we  find  any 
just  ground  for  unfavorable  criticism  of  the 
district  attorney's  conduct  of  the  trial. 
While  a  prosecuting  officer  is  vested  with 
some  quasi  Judicial  powers  which,  in  these 
days,  are  unfortunately  quite  as  often  honor- 
ed in  the  breach  as  in  the  observance,  we 
must  not  forget  that  the  prosecution  of 
crimes  cannot  be  conducted  in  the  carefully 
weighed  and  measured  language  of  Judicial 
opinions.  The  precise  latitude  within  which 
prosecutions  may  properly  be  presented  can- 
not be  circumscribed  by  any  exact  standard, 
for  no  two  cases  are  alike,  and  the  courts 
have  neither  power  nor  inclination  to  regu- 
late the  manners  and  methods  of  district  at- 
torneys, 80  long  as  f^ey  do  not  openly*t>ffend 
against  professions  proprlet.7  or  interfere 
with  the  due  and  orderly  administration  of 
criminal  Justice.  We  think  that  when  the 
prosecution  of  the  case  at  bar  is  subJectM 
to  the  test  of  this  necessarily  flexible  rule,  it 
Is  but  simple  justice  to  say  that  the  dis'trict 
attorney  was  no  more  zealous  and  no  less 
judicial  than  he  had  a  right  to  be. 

The  specific  assignments  of  error  urged  up- 
on our  attention  may  be  disposed  of  with 
a  very  brief  discussion.  It  is  said  that  the 
district  attorney  was  permitted  to  cross-ex- 
amine and  Impeach  his  own  witnesses,  the 
defendant's  wife  and  daughter.    The  reason 
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of  the  rnle  upon  which  that  contention  Is 
based  suggests  the  exceptions  that  are  neces- 
sary to  Its  practical  application.  The  party 
who  calls  a  witness  certifies  his  credibility. 
Therefore  a  witness  may  not  be  Impeached 
by  the  party  at  whose  instance  he  testifies. 
This  general  rnle  is  subject,  however,  to  the 
exception  that,  when  a  witness  proves  hostile 
or  nnwllllng,  the  party  calling  him  may  probe 
his  conscience  or  test  his  recollection,  to  the 
end  that  the  whole  truth  may  be  laid  bare; 
and  the  extent  to  which  this  may  be  done 
depends  npon  Judicial  discretion  exercised 
In  the  light  of  the  drcnmstances  in  which  the 
question  arises.  That  these  two  persons, 
wife  api  daughter  of  the  defendant,  were 
nnwilling  witnesses  against  him  was  mani- 
fest from  their  relations  to  him  and  from 
their  apparent  lack  of  recollection.  It  was, 
therefore,  permissible  for  the  district  at- 
torney to  ply  them  with  leading  questions, 
and  even  to  cross-examine  them.  Becker  t. 
Koch,  104  N.  Y.  401,  10  N.  B.  701,  68  Am. 
Kep.  515;  People  v.  Kelly,  113  "N.  T.  647, 
C.52.  21  N.  B.  122.  It  Is  to  be  observed, 
moreover,  that  the  question  Is  really  aca- 
demic, for  these  witnesses  contradicted  none 
o^  their  earlier  statements  tending  to  favor 
the  defendant,  bnt  simply  reiterated  them. 
It  is  said  that  a  map  purporting  to  show  the 
locus  in  quo  was  Improperly  admitted  in  evi- 
dence. The  specific  complaint  in  that  be- 
half Is  that  the  map  contained  certain  red 
lines  designed  to  represent  the  path  followed 
by  the  defendant  in  going  from  his  house 
to  the  scene  of  the  homicide.  The  answer 
to  this  objection  Is  that,  although  the  general 
features  of  the  map  were  verified  by  the 
examination  of  the  surveyor  who  made  It, 
there  is  not  a  word  of  testimony  in  the  record 
to  Indicate  what  these  red  lines  referred  to. 
They  are  not  identified 'or  characterized  on 
the  map  Itself,  and  no  one  examining  it  could 
form  any  definite  idea  as  to  the  meaning  or 
purpose  of  these  lines.  It  may  be  added, 
also,  that  even  if  It  were  admitted  tliat  these 
lines  indicated  the  path  pursued  by  the  de- 
fendant, that  circumstance  would  add  noth- 
ing to  the  probative  force  of  the  people's 
evidence,  since  the  defendant's  presence  in 
the  strawberry  patch  about  the  time  of  the 
homicide  was  proven  out  of  his  own  mouth 
at  the  coroner's  inquest  and  established  up- 
on this  trial  by  the  duly  authenticated  min- 
utes of  that  proceeding.  It  is  also  claimed 
that  the  learned  trial  court  erroneously  re- 
fused to  permit  defendant's. counsel  to  cross- 
examine  the  people's  witness,  Jacob  Cor- 
neliuB,  from  the  minutes  of  his  evidence  giv- 
en at  the  coroner's  Inquest.  It  appears  that 
the  coroner,  while  a  witness  before  the  grand 
Jury,  inserted  In  his  coroner's  minutes  the 
name  "Thomas  Cornelius,  Jr.,"  upon  a  page 
which,  but  for  such  interlineation,  would 
seem  to  have  contained  a  continuation  of  the 
evidence  of  Jacob  Cornelius  given  at  the  in- 
quest.   At  the  trial,  during  the  cross-exami- 
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nation  of  this  Cometlus,  defendant's  conns^ 
put  some  questions  to  him  which  assumed 
that  the  statements  appearing  upon  that  part 
of  the  minntes  referred  to  the  evidence  that 
had  been  given  by  him  before  the  coroner. 
The  witness  was  a  Dutchman,  illlferate  and 
ignorant,  and  the  examination  had  become 
badly  involved,  when  the  question  arose 
whether  that  portion  of  the  coroner's  minutes 
referred  to  contained  bis  evidence  or  that  of 
Jacob  Cornelius,  Jr.  This  was  the  situation 
when  the  court  Intervened  with  the  sugges- 
tion that  the  defendant's  counsel  could  ask 
the  witness  about  anything  that  he  was  un- 
derstood to  have  testified  to  before  the  cor- 
oner; "but  It  Is  not  fair  to  assume  that  he  did 
make  the  statements  before  the  coroner  that 
are  under  the  name  of  Jacob  Cornelius,  Jr. 
Ton  may  ask  him,  however,  if  he  made  those 
statements  in  view  of  the  fact  of  these  cor- 
rections." While  the  confusion  caused  by  the 
coroner's  interlineation  of  the  name  'Thomas 
Cornelius,  Jr.,"  in  bis  minutes  does  not  ap- 
pear to  have  been  very  satisfactorily  cleared 
up.  It  is  evident  from  the  trial  court's  conclud- 
ing sentence  above  quoted  that  the  defend- 
ant's counsel  was  in  fact  not  deprived  of  any 
opportunity  to  cross-examine  Jacob  Cornelius. 
The  only  limitation  imposed  by  the  court  was 
one  that  seems  to  have  been  proper  under  the 
circumstances,  and  we,  therefore,  conclude 
that  this  ruling  was  not  erroneous  or  prej- 
udicial to  the  defendant. 

It  is  further  urged  that  the  defendant  was 
deprived  of  a  substantial  right  In  the  denial 
of  his  motion  to  dismiss  the  indictment  upon 
which  he  was  tried.  This  motion  was  made, 
not  at  the  trial  of  the  defendant,  but  at  a 
previous  term  of  the  court  held  by  Mr.  Justice 
Davy,  and  upon  three  separate  grounds:  (1) 
That  Improper  and  Illegal  evidence  was  in- 
troduced before  the  grand  jury.  (2)  That  the 
statements  of  two  unsworn  witnesses  were  re- 
ceived by  the  grand  Jury  without  any  eOTort 
by  the  court  to  ascertain  whether  these  wit- 
nesses, being  children  under  12  years  of  age, 
understood  the  nature  of  an  oath,  and,  if  not, 
whether  they  were  possessed  of  suflJelent  In- 
telligence to  Justify  the  reception  of  their 
evidence.  (3)  That  the  legal  evidence  pro- 
duced before  the  grand  Jury  was  Insufficient 
to  warrant  the  finding  of  an  Indictment. 
Neither  of  the  grounds  upon  which  this  mo- 
tion was  made  Is  recognized  by  Code  Cr.  Proc. 
i  313,  as  a  sufficient  reason  for  setting  aside 
an  Indictment;  but  In  the  case  of  People  v. 
Glen,  173  N.  T.  400,  66  N.  E.  112,  we  had 
occasion  to  pass  upon  the  validity  of  that 
section.  It  was  there  decided  to  be  clearly 
within  the  legislative  power  to  restrict  the 
grounds  npon  which  such  a  motion  could  be 
made,  so  long  as  the  restraint  Imposed  related 
solely  to  matters  of  practice  or  procedure,  but 
that  the  section  referred  to  was  not  Intended 
to  affect  and  could  not  curtail,  any  of  the 
constitutional  rights  of  an  indicted  defendant 
At  least  two  of  the  grounds  upon  which  the 
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motion  was  made  to  dismiss  the  Indictment 
herein  do  relate  to  the  defendant's  constitu- 
tional rights,  for  a  grand  Jury  can  receive 
none  but  legal  evidence  (Code  Cr.  Proc.  S 
256)  and  should  only  And  an  indictment  when 
all  the  evidence,  taken  together,  is  such  as 
In  their  Judgment  would,  if  unexplained  or 
uncontradicted,  warrant  a  conviction  by  a 
trial  jury.  Code  Cr.  Proc.  f  238.  When- 
ever it  clearly  appears,  therefore,  that  the 
legal  evidence  received  by  a  grand  jury  Is 
InsufDcient  to  support  an  indictment,  or  that 
illegal  evidence  is  the  sole  basis  for  an  indict- 
ment, the  person  indicted  has  a  constitutional 
right  to  make  a  motion  to  dismiss,  notwith- 
standing the  provisions  of  the  Code  to  the  con- 
trary. The  right  to  make  a  motion  upon 
these  substantial  grounds,  and  to  have  it  de^ 
cided  in  the  first  instance,  necessarily  implies 
the  right  to  have  a-  review  of  an  adverse 
decision,  at  least  in  the  absence  of  any  statu- 
tory limitation,  and  so  we  will  treat  this  as 
one  of  the  questions  that  may  be  reviewed 
by  this  court  upon  appeal  from  a  judgment 
of  conviction  in  a  capital  case.  While  this 
somewhat  extended  preliminary  discussion  of 
the  question  is  pertinent  upon  the  defendant's 
right  to  have  {i  review  of  the  denial  of  his 
motion  to  dismiss  the  indictment,  it  is  really 
of  little  practical  importance  when  considered 
in  the  light  of  the  record.  The  averments  of 
the  aflSdavits  upon  which  the  motion  was 
made  were  vague  and  unsatisfactory.  The 
court's  attention  was  directed  to  no  Illegal 
evidence  that  was  presented  to  the  grand 
jury,  and  the  very  general  charge  that  the 
evidence  was  insufficient  Is  supported  by  no 
direct  or  definite  statement  In  short,  the 
moving  affidavits  are  simply  a  collection  of 
the  broadest  generalizations  stated  upon  in- 
formation and  belief.  The  learned  trial  Jus- 
tice before  whom  the  motion  was  made  had 
the  minutes  of  the  grand  Jury  before  him. 
lie  decided  that  the  evidence  was  sufficient 
to  sustain  the  indictment,  and  that  none  of 
the  evidence  was  illegal.  That  decision  is 
clearly  supported  by  the  record  before  us,  and 
It  Is  also  fortified  by  the  presumption  that 
an  Indictment  is  found  upon  legal  and  suffi- 
cient evidence.  People  v.  Mclntyre,  1  Par- 
ker's Cr.  R.  372;  United  States  v.  Wilson,  6 
McLean,  Cll,  Fed.  Cas.  No.  16,737. 

There  is  yet  another  phase  of  the  motion  to 
dismiss  tbe  Indictment  that  needs  to  be  briefly 
considered.  It  is  said  that  two  of  the  chil- 
dren of  the  defendant— one  of  them  nine 
years  of  age,  and  the  other  only  six — were 
witnesses  before  the  grand  jury,  although  they 
were  neither  sworn  nor  examined  by  the  jus- 
tice who  presided  at  the  term  during  which 
the  indictment  against  the  defendant  was 
found.  Code  Cr.  Proc.  f  302,  provides  that 
"whenever  In  any  criminal  proceedings  a 
child  actually  or  apparently  under  the  age 
of  twelve  years  offered  as  a  witness  does 
not  in  the  opinion  of  the  court  or  magistrate 
understand  the  nature  of  an  oath,  the  evi- 
dence of  such  child  may  be  received  though 


not  given  under  oath  if,  in  the  opinion  ot 
the  court  or  magistrate,  such  child  Is  pos- 
sessed of  sufficient  Intelligence  to  Justify 
the  reception  of  the  evidence.  But  no  person 
shall  be  held  or  convicted  of  an  offense  upon 
such  testimony  unsupported  by  other  evi- 
dence." As  we  understand  the  argument  of 
the  learned  counsel  for  the  appellant.  It  is.  in 
substance,  that  the  evidence  of  these  children 
could  not  legally  be  received  by  the  grand 
jury  tmtil  after  such  a  preliminary  exam- 
ination as  Is  provided  for  in  section  392.  and 
that  no  one  had  the  right  to  make  that  ex- 
amination but  the  Justice  who  presided  at 
that  term  of  court  If  we  assume  for  the 
instant  the  soundness  of  counsel's  contention, 
that  does  not  affect  the  validity  of  the  indict- 
ment The  justice  before  whom  the  motion 
to  dismiss  was  made,  and  who  examined  the 
grand  jury's  minutes,  decided  that  there  was 
sufficient  other  evidence  to  sustain  the  indict- 
ment That  Is  In  accord  with  the  general 
rule,  which  is  well  expressed  in  Underhiil's 
work  on  Criminal  Evidence,  {  26,  as  follows: 
"The  fact  that  some  incompetent  evidence 
was  received  In  connection  with  competent 
evidence,  or  an  incompetent  witness  exam- 
ined, is  not  ground  for  quashing  an  indict- 
ment, for  these  errors  may  be  corrected  upon 
the  trial."  But  we  do  not  think  it  is  neces- 
sary to  dispose  of  the  question  upon  this  last- 
mentioned  ground.  A  grand  jury,  although 
for  some  purpose  a  part  of  the  court  in  con- 
nection with  which  It  is  convened,  is  in  some 
aspects  a  separate  and  independent  tribunal 
free  from  the  restraint  of  the  court  and  at 
liberty  to  decide  upon  its  own  methods  of 
procedure  in  so  far  as  they  are  not  controlled 
by  statute  or  Immemorial  usage  having  the 
force  of  law.  One  of  the  attributes  and  pow- 
ers of  this  Independent  existence  is  to  decide 
when  and  In  what  order  witnesses  shall  be 
called,  and,  to  some  extent  who  shall  be  call- 
ed. For  all  the  ordinary  purposes  of  procur- 
ing evidence  a  grand  Jury  is  a  distinct  body 
clothed  with  authority  to  conduct  the  exam- 
ination of  witnesses  in  any  way  that  does  not 
conflict  with  established  legal  rules.  The 
court  has  no  general  control  over  witnesses 
summoned  l>efore  a  grand  jury  except  to 
puulsh  them  for  contumacy  or  contempt  and 
we  cannot  see  upon  what  theory  it  could  be 
held  that  a  grand  Jury  has  not  the  power 
to  determine  for  Itself  the  qualifications  of 
witnesses  of  tender  years  so  long  as  there 
is  due  observance  of  the  statutory  safeguards 
enjoined  upon  other  tribunals  in  similar  cir- 
cumstances. It  requires  no  violent  stretch 
of  language  or  of  legal  rules  to  apply  the 
terms  of  the  statute  (Code  Cr.  Proc.  |  392) 
to  grand  Juries  as  well  as  to  courts  and 
magistrates,  and  wbea  that  is  done  it  ends 
the  discussion  here,  for  we  are  Informed  by 
the  district  attorney's  afDdavit  that  the  stat- 
ute was  literally  complied  with  In  the  ex- 
amination of  these  children.  The  statute  au- 
thorizing the  reception  of  the  unsworn  testi- 
mony of  children  under  12  years  of  age  is 
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not  In  derogation  of  any  constitutional  right 
of  a  citizen.  People  t,  Jotmson,  185  N.  Y. 
228,  T7  N.  E.  1164. 

Other  siatters  are  pressed  upon  onr  atten- 
tion by  the  able  and  zealous  counsel  for  the  ap- 
pellant, but  we  do  not  regard  them  as  of  8u£S- 
cient  importance  to  justify  the  further  con- 
tintiance  of  this  discussion.  Having  reviewed 
this  case  with  a  full  realization  of  the  sol- 
emn responsibility  that  attends  an  issue  of 
life  and  death,  our  duty  compels  us  to  decide 
that  the  evidence  is  sufficient  to  support  the 
Judgment  of  conviction  herein,  and  that  the 
record  discloses  no  errors  which  will  warrant 
the  reversal  of  that  judgment 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
WILLARD  BARTLETT,  and  CHASE,  JJ., 
eoncnp;.VANN,  J.,  not  voting. 

Judgment  of  conviction  affirmed 


(225  lU.  601) 
TILLAGE 


OF 


SHUMWAY 
et  al. 


directions  to  the  trial  court  to  enter  tEe  proper 
judgment. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3.  Appeal  and  Error,  f  4502.] 

Appeal  from  Circuit  Court  EJffingbam 
County;    O.  L.  Dwight  Judge. 

Ejectment  by  the  village  of  Shumway 
against  Joseph  Letumo  and  others.  From  a 
judgment  granting  insufficient  relief,  plaintiff 
appeals.  Reversed  and  remanded,  with  direc- 
tions. 

R.  C.  Harrah  and  Barney  Overbeck,  for  ap- 
pellant Wood  Bros.  &  Rlckelman,  for  appel- 
lees. 

HAND,  J.  This  was  an  action  In  ejectment 
brought  by  appellant,  agatust  appellee,  In  the 
circuit  court  of  Effingham  county,  to  recover 
possession  of  a  triangular-shaped  tract  of 
land  in  Fourth  street  at  Its  intersection  with 
Market  street  In  the  village  of  Shumway,  In 
said  county,  the  same  being  Indicated  by  dot- 
ted lines  on  the  following  plat: 


LETUBNO  t 


(Sapreme  Court  of  Illinois.     Feb.  21,  1007.) 

1.  Ejectment— Pleadings— Issues— Pboof  of 
Title. 

Under  2  Starr  &  C.  Ann.  St  1896  (2d 
Ed.)  p.  1616,  c.  45,  ;  21,  providing  that  the 
plea  of  not  guilty  in  ejectment  does  not  put 
in  issue  possession  of  the  premises  by  defend- 
ant, or  that  he  claims  title  or  interest  therein, 
a  plaintiff  in  ejectment  after  a  plea  of  not 
gnilty  is  required  only  to  prove  title  in  himself 
to  maintain  the  action. 

2.  Saue— Pbooe  of  Title— Sufficiknct. 

A  village,  suing  in  ejectment  for  land 
forming  a  part  of  a  street,  showed  a  direct 
chain  of  conveyances  from  the  government  to  a 
person  named,  and  a  plat  made  by  him  of  the 
village,  and  a  deed  from  him  and  wife  to  the 
village  of  the  premises  in  controTersy*  executed 
subsequent  to  the  date  of  the  plat  The  trial 
court  found  that  the  premises  were  a  part  of  a 
street.  Held,  that  the  village  was  entitled  to 
judgment  on  a  plea  of  not  guilty. 

3.  APFKAI>— RiOHT    OF    APPELUEE    TO    ALLEGE 

EsBOB— Cboss-Assignmbnts  of  Ebbor. 
A  defendant  in  ejectment  who  did  not  ex- 
cept to  a  finding  that  the  premises  in  contro- 
versy belonged  to  plaintiff,  and  who  did  not 
assign  cross-errors,  is  precluded  on  plaintiff's 
appeal  from  questioning  the  validity  of  the  con- 
veyances to  plaintiff  or  their  admissibility  in 
evidence. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §!  35T3-3580.] 

4.  Ejectment— Costs. 

In  ejectment  by  a  village  for  land  forming 
a  part  of  a  street,  defendant  by  his  plea  ad- 
mitted possession  of  the  premises.  The  court 
foand  the  premises  to  be  a  part  of  a  street. 
Held,  tliat  defendant  should  nave  been  found 
gnilty  of  wrongfully  withholding  the  possession, 
rendering  a  judgment  that  the  village  pay  the 
costs  of  the  suit  erroneous,  though  defendant 
in  open  court  recognized  that  the  premises  were 
a  part  of  the  street  and  offered  to  surrender  the 
same  to  the  village. 

5.  APPEAir-DiSPOsrriow  of  Catjsb— Remand 

Wlin  DiBECTIONS. 

Where  no  error,  intervened  prior  to  the  en- 
try of  judgment,  but  the  court  erred  in  the  en- 
try of  judgment,  the  Supreme  Court  will  re- 
rerse  the  judgment  and  remand  the  case  with 


Appellees  pleaded  not  guilty,  a  jury  was 
waived,  and  the  case  tried  before  the  court 
and  the  following  finding  and  judgment  was 
entered  by  the  court :  "That  the  premises  in 
controversy  are  a  part  of  one  of  the  streets 
of  the  village  of  Shumway  under  the  dedica- 
tory plat  thereof,  defendants  having  In  open 
court  recognized  said  fact  and  offered  to  at 
once  surrender  said  premises  to  said  village 
as  a  part  of  a  street  and,  It  appearing  that 
defendants  have  not  otherwise  been  disposed, 
and  the  court  being  advised.  It  is  adjudged 
that  the  defendants  are  not  guilty  of  with- 
holding the  possession  of  said  premises  from 
plaintiff,  and  that  plaintiff  pay  the  costs  of 
suit ;"  to  the  entering  of  which  Judgment  ap- 
pellant excepted,  and  has  brought  the  case  to 
this  court  by  appeal. 

Appellant  has  assigned  as  error  the  fact 
that  the  court  did  not  find  jappellees  guilty  of 
withholding  the  premises  in  controversy,  and 
accordingly  rendering  judgment  for  appellant, 
and  that  the  trial  court  erred  In  adjudging  ap- 
pellees not  guilty  of  withholding  the  posses- 
sion of  the  premises,  and  In  ordering  appel- 
lant to  pay  the  costs  of  suit    Appellees  by 
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tiielr  plea  of  not  guilty  did  not  put  In  iBsae 
the  question  of  possession  of  the  premises  by 
tbem  or  that  tbey  dalm  title  or  Interest  In 
said  premises.  2  Starr  &  C.  Ann.  St  1896  (2d 
Ed.)  p.  1616,  c.  45,  S  21.  Under  this  plea  ap- 
]>ellant  was  required  only  to  prove  title  In 
Itself  to  maintain  its  action.  Bradlsh  v. 
«rant,  119  III.  606,  9  N.  B.  332;  Chicago, 
Rock  Island  &  Pacific  Railway  Co.  t.  Hardt, 
138  III.  120,  27  N.  E.  910.  This  It  sought  to 
do  by  the  introduction  in  evidence  of  a  direct 
chain  of  conv^ances  from  the  government  to 
Fawcett  Plumb  and  a  plat  made  by  said 
Plumb  of  the  village  of  Shumway,  and  in  ad- 
dition thereto  a  deed  from  Plumb  and  wife  to 
api>ellant  to  the  premises  In  controversy,  ex- 
ecuted subsequent  to  the  date  of  the  plat 
The  trial  court  found  tliat  the  premises  in 
question  were  a  part  of  one  of  the  streets  of 
the  appellant  Therefore  it  bad  made  its 
case,  and  Judgment  should  have  been  entered 
In  Its  favor. 

Appellees  did  not  except  to  the  finding  and 
Judgment  of  the  court,  and  have  In  this  court 
assigned  no  cross-errors  upon  the  record. 
They  therefore  are  precluded  from  being 
heard  upon  the  question  of  the  validity  of  the 
plat  and  deed  made  by  Plumb  or  their  ad- 
missibility In  evidence.  The  well-settled  rule 
is  that  It  Is  essential  to  a  review  of  the  ruling 
of  a  trial  court  adverse  to  the  defendant  on 
an  appeal  by  the  plaintiff,  that  cross-error  be 
assigned  by  the  defendant  and  In  Stowell  v. 
Spencer,  190  111.  458,  60  N.  B.  800,  whi<±  was 
a  suit  of  the  same  nature  as  the  one  now  un- 
der consideration,  this  court  said  (page  454  of 
190  111.,  page  800  of  60  N.  B.):  "While  some 
of  the  evidence  offered  to  prove  the  various 
links  In  that  chain  of  title  was  objected  to  up- 
on the  trial,  the  objections  were  overruled 
and  the  evidence  admitted.  Defendants  have 
assigned  no  cross-errors  upon  this  record,  and 
hence  cannot  be  heard  to  say,  as  is  now  con- 
tended, that  the  court  lmpn^;>erly  admitted 
that  evidence." 

The  only  question  open  to  consideration 
here  Is,  did  the  trial  court  err  in  entering 
Judgment  in  favor  of  appellees?  In  the  opin- 
ion of  this  court  it  did.  It  Is  apparent  that 
the  Judgment  entered  by  the  circuit  court  Is 
inconsistent  with  Its  findings.  Appellees  by 
their  plea  admit  possession  of  the  premises, 
which  the  court  finds  to  be  a  part  of  the 
streets  of  appellant  Under  snch  facts  the 
appellees  should  have  been  found  guilty  of 
wrongfully  withholding  the  possession  of  said 
premises,  and  the  fact  that  they  admitted  the 
wrong  and  offered  to  surrender  the  posses- 
sion of  the  same  could  not  in  law,  prevent 
Judgment  from  being  entered  against  them. 

No  error  has  been  assigned  questioning  the 
rulings  of  the  trial  court  In  this  case  prior 
to  the  entry  of  Judgment  Where  no  error  has 
Intervened  prior  to  the  entry  of  Judgment,  but 
the  court  has  orred  In  the  entry  of  Judgment 
It  Is  the  practice  of  this  court  to  reverse  the 
Jndgment  and  remand  the  case,  with  direc- 
tions to  the  trial  court  to  enter  the  proper 


Judgment  therein.  Ogllvie  ▼.  Copeland,  145 
111.  98,  88  N.  E.  1085. 

It  appearing  that  the  trial  court  did  not  en- 
ter Judgment  In  this  case  in  accordance  with 
the  law  and  Its  findings,  the  Judgment  of  tiie 
circuit  court  of  Effingham  county  will  be  re- 
versed, and  the  cause  remanded  to  that  court 
With  directions  to  «iter  a  Judgment  finding 
appellees  guilty  of  unlawfully  withholding 
the  premises  described  In  the  declaration  and 
that  appellant  recover  the  possession  there- 
of, and  that  appellees  pay  the  costs  of  this 
suit 

Reversed  and  remanded,  with  directions. 

(225  riL  len 
CHICAGO  &  A.  B.  CO.  T.  SCOTT. 

(Supreme   Court   of   IlliBois.     Feb.   21.   1907.) 

1.  Eminent  Domain  —  Railboad  Right  of 
Way— Mbabube  of  Damages. 

Where,  in  proceedings  to  condemn  a  rail- 
road right  of  way,  the  Jury  considered  the 
damage  to  defendant'*  land  not  taken  resultinic 
from  a  severance  of  the  parts  of  a  farm  by  the 
railroad  right  of  way,  both  in  estimatiiig  the 
value  of  the  land  taken  and  also  in  estimat- 
ing the  damage  to  the  land  not  taken,  which 
resnlted  in  an  allowance  of  $400  for  the  taking 
of  a  strip  containing  2.26  acres  and  $4,150  for 
damages  to  the  land  not  taken,  which  was  more 
than  defendant  himself  claimed  his  damage 
amounted  to,  the  verdict  was  excessive  and  an- 
sustainable. 

2.  BVIOBHOB— VALxnc   OF   Pbofebtt  —  Aouis- 

SIBILITT. 

In  a  proceeding  to  condemn  land  for  a  rail- 
road  right  of  way,  it  was  error  to  permit  de- 
fendant to  prove  what  petitioner  and  other 
railroads  had  paid  per  acre  for  land  taken  for 
railroad  purposes  in  the  vicinity  of  the  land  in 
question. 

[EM.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20.  Evidence,  §g  416-419.] 

3.  Eminent  Domain  —  Condemnation  Pko- 

CEEDI  NOS^I  NSTBXJOnONa. 

Where,  in  a  proceeding  to  condemn  land, 
the  Jury  were  permitted  to  view  the  premisea, 
an  instruction  that  they  should  fix  the  valae 
of  the  land  taken  and  the  damage  to  the  land 
not  taken  from  the  evidence,  without  requiring 
them  to  consider  the  knowledge  gained  from 
their  view  of  the  premises,  was  erroneous. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  18.  Elminent  Domain,  i  5C4.] 

4.  Tbial  —  Instructions  —  AppLiCABiLiTr  to 
Evidence. 

In  a  proceeding  to  condemn  land  for  a  rail- 
road right  of  way.  it  appeared  that  defendant's 
buildings  were  situated  4i50  feet  from  the  strip 
taken,  and  there  was  no  evidence  that  any  wit- 
ness based  his  estimate  of  damage  on  noine,  vi- 
bration, smoke,  or  cinders  caused '  by  defend- 
ant's passing  trains,  but  rather  on  the  damage 
sustained  from  danger  arising  from  fire,  or  to 
children  or  live  stoek  crossing  the  railroad. 
Held,  that  an  instruction  calling  the  Jury's  at- 
tention to  the  daniAQe  which  defendant  might 
sustain  by  reason  of  noise,  vibration,  smoke,  and 
cinders,  caused  by  the  railroad's  passing  trains, 
was  inapplicable  to  die  proof. 

Appeal  from  Morgan  County  Court;  C  A. 
Barnes,  Judge. 

Condemnation  proceedings  by  the  Chicago 
&  Alton  Railroad  Company  against  Horton 
El  Scott  Ffom  an  award  In  favor  of  defend- 
ant petitioner  appeahk  Reversed  and  re. 
manded. 
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:trby  &  'Wilson,  for  appellant  Layman 
^forrlssey  and  Jolm  A.  BellattI,  for  ap- 
ee. 

1ANI>,  J.  The  appellant  filed  its  petition 
the  county  court  of  Morgan  county  to  con- 
un  a  rlglit  of  way  across  the  farm  of 
rton  E^  Scott,  the  appellee.  The  appellee 
il  a  cross-petition,  claiming  damages  to 
id  not  taken.  The  jnry  awarded  the  ap- 
lle«  for  land  taken  the  sum  of  $400  and 
.150  damages  to  bis  land  not  taken,  and  the 
urt,  after  overruling  a  motion  for  a  new 
iai,  rendered  Judgment  on  the  verdict,  and 
le  appellant  has  prosecuted  an  appeal  to 
lis  court. 

Tbe  farm  of  the  appellee  contains  120  acres 
C  agricultural  land  fairly  well  improved, 
onslsttng  of  three  40-acre  tracts  lying  north 
nd  south,  abutting  on  the  north  and  west 
ipon  public  highways,  and  situated  4%  miles 
rom  tbe  town  of  Franklin.  The  proposed 
right  of  way  is  70  feet  In  width,  and  crosses 
:he  north  balf  of  the  middle  40  from  north- 
east to  sonttawest.  Tbe  location  of  appellee's 
land,  the  sltnatlon  of  the  improremoits  tbero- 
on,  and  the  manner  in  which  tbe  same  is 
crossed  by  aH)ellant'a  railroad  are  shown  by 
tbe  following  plat: 


Tbe  railroad  does  not  come  nearer  than 
450  feet  to  appellee's  farm  buildings,  which 
are  situated  south  of  tbe  strip  taken,  and 
tbe  means  of  ingress  and  ^ress  to  and 
from  the  farm  are  not  afTected,  and  tbe  north 
and  south  40's  are  not  touched  by  appellant's 
railroad.  There  are  no  deep  cuts  or  fills 
on  tbe  strip  taken,  and  the  top  of  the  rail  of 
the  track,  when  completed,  at  it  highest 
point  on  tbe  farm,  will  be  Sy^  feet  above  tbe 
level  of  the  ground.  The  farm  was  occupied 
by  a  tenant,  and  tbe  middle  40  at  the  time  of 
the  trial  was  in  grass,  tbe  north  40  in  oats, 
and  tbe  south  40  in  com.  The  Jury,  under 
the  direction  of  tlie  court,  viewed  the 
premises. 

The  appellant  urges  three  grounds  of  re- 
versal In  this  court:  First,  tbe  amount  fixed 
by  the  Jury  as  compensation  and  damages  is 
excessive;  second,  the  court  erred  in  the  ad- 
mission of  evidence;  and,  third,  tbe  court 
misdirected  tbe  Jury  as  to  the  law  on  behalf 
of  tbe  appellee.  The  witnesses  for  tbe  appel- 
lee fixed  tbe  value  of  tbe  farm  for  agricul- 
tural purposes  at  from  $176  to  $200  per  acre, 
while  those  for  the  appellant  fixed  its  value 
for  such  purposes  at  from  $135  to  $150  per 
acre.  The  Jury  allowed  appellee  for  the  land 
taken  $1T7  per  acre.  The  witnesses  for  the 
appellee  fixed  the  damages  to  the  land  not 
taken  at  from  $40  to  $50  per  acre,  while 
those  for  the  appellant  fixed  the  damage  to 
the  land  not  taken  at  from  $20  to  $35  per 
acre.  Tbe  Jury  allowed  the  appellee  as  dam- 
age to  the  117.74  acres  not  taken,  $35.24  per 
acre.  Tlie  witnesses  for  tbe  appellee,  while 
they  conceded  the  land  was  worth  only  from 
$176  to  $200  per  acre  for  agricultural  pur- 
poses, fixed  tbe  value  of  tbe  strip  taken  for 
railroad  purposes  at  from  $300  to  $1,000  per 
acre,  and  then  fixed  the  damage  to  tbe  land 
not  taken  at  from  $40  to  $50  per  acre,  thus 
clearly  showing  that  in  estimating  the  value 
of  the  land  taken  they  took  Into  considera- 
ti<»i  the  damage  to  the  remainder  of  the  farm 
caused  by  tbe  severance  of  tbe  strip  from  the 
farm,  and  in  fiixlng  their  estimate  of  tbe  dam- 
age to  tbe  land  not  taken  they  again  took 
into  consideration  the  injury  that  would 
result  from  the  severance  of  the  farm  by  the 
strip  taken,  tbe  ^ect  of  which  was  to  in- 
clude in  their  estliUate  of  the  amount  which 
should  be  allowed  the  appellee,  the  damage 
caused  by  the  severance  of  the  land,  twice. 
To  Illustrate:  Mr.  McDiavitt  testified:  "In 
the  shape  the  railroad  rans  across  the  farm  I 
should  tblnk  $500  an  acre  would  be  a  low 
figure.  I  think  tbe  location  and  operation 
of  the  railroad  will  diminiah  tbe  rest  of  tbe 
farm  $40  an  acre.  •  *  *  The  strip  is  not 
worth  $500  an  acre  for  agricultural  purposes. 
It  is  worth  that  because  it  is  a  narrow,  diago- 
nal strip— injurious  of  tbe  whole  place.  I 
would  not  buy  a  strip  of  that  kind.  I  would 
not  have  it  at  any  price.  It  is  worth  $500 
liecanse  it  Is  injurious  to  tbe  whole  place." 
And  Mr.  Kepllnger  testified:    "I  should  think 
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the  market  valne  of  the  2.26  acres  taken.  In 
the  shape  the  railroad  Is  proposing  to  take 
It — ^market  value  of  It  for  any  purpose  to 
which  It  might  be  applied — ^would  be  |300 
per  acre.  The  location  and  operation  of  the 
railroad  on  this  land  would  diminish  the 
value  of  the  remainder  $45  per  acre.  •  •  * 
The  Scott  farm  Is  worth  $100  per  acre.  The 
improTements  are  a  little  more  extensive, 
and  that,  on  a  small  place,  would  add  to  the 
value  per  acre.  A  small  quantity  out  of  a 
farm,  I  take  It;  is  worth  more  than  the 
whole  farm  together.  The  strip  is  not  worth 
$300  per  acre  for  any  purpose  to  which  I 
have  known  of  the  land  being  put  hereto- 
fore." And  Mr.  Haynes  testified:  "I  should 
think  the  2.26  acres  of  land  out  of  Mr. 
Scotf s  farm,  In  the  way  the  railroad  Is 
proposing  to  take  it,  would  be  worth  between 
$500  and  $600  per  acre.  The  taking  of  this 
strip  for  right  of  way  would  diminish  the 
value  of  the  rest  of  the  land  about  $40  per 
acre.  *  *  •  I  would  not  want  to  pay  $500 
or  $600  per  acre  for  the  strip.  It  is  worth 
that  for  railroad  purposes.  In  fixing  this 
value  I  take  Into  consideration  that  the  strip 
comes  from  the  center  of  the  farm.  It  is  a 
question  of  damages."  And  Mr.  Luken  testi- 
fied: "I  think  the  2.26  acres,  in  the  shape 
the  railroad  Is  proposing  to  take  It,  is  worth 
$600  per  acre.  The  right  of  way  for  railroad 
purposes  and  the  operating  the  railroad 
would  diminish  the  value  of  the  remainder 
of  the  land  $50  per  acre.  •  •  •  If  yon 
want  a  piece  of  land  and  the  other  man  don't 
want  to  sell,  he  has  got  to  pay  his  price." 

The  method  adopted  by  the  witnesses  for 
estimating  the  amount  of  the  compensation 
and  damage  to  the  land  admittedly  was  not 
the  correct  basis  upon  which  to  estimate  the 
appellee's  compensation  and  damage.  While 
the  Jury  did  not  follow  the  view  of  the  wit- 
nesses, excerpts  of  whose  testimony  have 
been  quoted,  they  did  allow  appellee  $2  per 
acre  more  for  the  land  taken  than  be  testified 
It  was  worth  per  acre ;  that  is,  he  testified  It 
was  worth  $175  per  acre  and  the  Jury  allowed 
him  $177  per  acre,  which  demonstrated  that 
the  Jury,  in  fixing  the  value  of  appellee's  land 
taken,  were  more  liberal  toward  the  appellee 
than  he  was  toward  himself.  The  principal 
elements  of  damage  to  the  land  not  taken,  as 
shown  by  the  evidence,  were  the  cutting  of 
the  farm  Into  two  parts,  leaving  the  tracts 
of  land  upon  each  side  of  the  railroad  in  ir- 
regular form,  and  the  land  upon  the  north 
side  of  the  railroad  track  inaccessible  to 
the  farm  buildings,  which  were  located  upon 
the  south  side  of  the  track.  The  land  not 
taken  remained,  after  the  road  was  built, 
as  productive  as  before  it  was  built,  and  we 
think  the  amount  fixed  by  the  jury  as  com- 
pensation and  damage  was  excessive  In  view 
of  all  the  evidence  found  In  this  record,  and 
while  a  court  of  review  will  not  ordinarily 
set  aside  a  Judgment  in  a  condemnation  pro- 
ceeding on  the  ground  the  verdict  was  ex- 
cessive, where  the  Jury  have  viewed  the  prem- 


ises and  the  amoimt  Is  within  the  amount 
fixed  by  the  several  witnesses  for  the  re- 
spective parties,  where  It  appears  that  the 
verdict  is  the  result  of  passion  or  prejudice, 
it  will  be  set  aside.  Groves  &  Sand  Ridge 
Railroad  Co.  y.  Herman,  206  111.  34,  69  N. 
E.  36.  If  the  verdict  appears  to  be  exces- 
sive in  any  case,  the  court  will  carefully 
look  into  the  record  for  the  purpose  of  as- 
certaining whether  the  petitioner  has  had  a 
fair  and  Impartial  trial,  and  whether  the 
excessive  verdict  was  brought  about  by  the 
erroneous  action  of  the  court  in  the  con- 
duct of  the  trial.  In  the  case  at  bar  the 
court  permitted  the,  appellee  to  prove  what 
the  api>ellant  and  other  railroads  had  paid 
per  acre  for  land  for  railroad  purposes  In 
the  vicinity  of  the  land  sought  to  be  taken. 
This  was  clearly  erroneous,  under  the  re- 
peated rulings  of  this  court  Peoria  Gas 
Light  As  Coke  Co.  v.  Peoria  Terminal  Railway 
Co.,  146  IlL  372,  34  N.  B.  550,  21  L.  R.  A. 
373;  Lyon  t.  Hammond  &  Blue  Island  Rail- 
road Co.,  167  111.  527,  47  N.  E.  775. 

The  court,  in  the  first  and  second  Instruc- 
tions given  on  behalf  of  the  appellee.  Inform- 
ed the  Jury  that  they  should  fix  the  value 
of  the  land  taken  and  the  damage  to  the  land 
not  taken  from  the  evidence,  without  re- 
quiring them  to  take  into  consideration  the 
knowledge  gained  by  them  from  their  view 
of  the  premises.  While  the  view  of  the  jury 
Is  In  the  nature  of  evidence,  the  Jury,  from 
the  instructions  referred  to,  may  have  thotight 
they  were  to  be  governed  alone  by  the  evi- 
dence of  the  witnesses  in  determining  the 
value  of  the  land  taken  and  the  damage  to 
the  land  not  taken,  and  that  they  were  not 
authorized,  in  determining  those  questions, 
to  take  into  consideration  what  they  learned 
from  a  view  of  the  premises. 

In  the  seventh  Instruction  the  attention 
of  the  Jury  was  especially  called  to  the  dam- 
age which  the  appellee  may  have  sustained 
by  reason  of  noise,  vibration,  smoke,  and 
cinders  caused  by  the  passing  trains  of  the 
appellant  Instructions  should  always  be 
based  upon  the  evidence.  The  buildings  of 
the  appellee  were  situated  450  feet  south  of 
the  strip  taken,  and  the  abstract  fails  to  show 
that  any  witness  who  testified  in  the  case 
based  his  estimate  of  the  damage  to  the  ap- 
pellee's land  upon  noise,  vibration,  smoke, 
or  cinders  caused  by  appellant's  passing 
trains;  but,  on  the  contrary,  In  several  In- 
stances the  appellee's  witnesses  based  their 
opinion  as  to  the  damage  sustained  by  ap- 
pellee largely  upon  the  danger  arising  from 
fire,  or  to  children  or  live  stock  crossing  ap- 
pellant's railroad. 

From  a  careful  examination  of  this  record 
we  are  satisfied  the  compensation  and  dam- 
age allowed  the  appellee  were  excessive,  that 
the  court  erred  in  admitting  proof  of  what 
the  appellant  and  other  railroads  had  paid 
per  acre  for  land  for  railroad  purposes  In  the 
vicinity  of  appellee's  land,  and  In  giving  the 
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first,  second,  and  seventh  Instructions  offered 
by  appellee. 

The  judgment  of  the  county  court  of  Mor- 
gan county  will  therefore  be  reversed,  and 
the  cause  remanded  to  that  court  for  a  new 
trial. 

Reversed  and  remanded. 

(225  111.  672) 

GODAIR  et  al.  r.  HAM  NAT.  BANK. 
(Supreme  Court  of  Illinois.    Feb.  21.  1907.) 

1.  Appeal — Supreme  Coubt— Review  of  Evi- 
dence— Questions  of  Law. 

The  Supreme  Court  beinj;  unauthorized  to 
weieh  the  evidence,  tbe  questioa  whether  the 
evidence  supports  plaintiff's  cause  of  action  can 
be  raised  only  as  a  question  of  law  by  an  in- 
struction offered  at  tbe  close  of  all  the  evidence 
to  find  for  plaintiff  or  defendant. 

2.  Evidence— Telephonic   Comuunications. 

Where  plaintiff's  former  cashier  called  the 
office  of  defendant  commission  company  in 
another  city  by  telephone,  inquired  for  the  head 
of  the  concern,  and  was  later  told  that  he 
could  talk  to  the  person  he  desired,  and  he 
thereupon  talked  with  some  one  connected  with 
tbe  commission  company,  and  inquired  if  cer- 
tain drafts  drawn  by  M.  would  be  paid,  and 
was  answered  in  the  affirmative,  evidence  of  such 
communication  was  admissible  against  defend- 
ant, though  such  cashier  did  not  recoRnize  the 
voice  of  the  person  to  whom  he  talked,  and 
could  not  say  who  such  person  was. 

3.  Tbiai,  —  iNsTKUcnoNB  —  Subject- Mattes 

— CHEDIBrLITT    OF    WITNESSES. 

The  court  charged  that  a  witness  might  be 
impeached  by  contradictory  testimony  of  other 
credible  witnesses  on  material  matters,  or  by 
proof  that  he  made  statements  on  material  ques- 
tions out  of  court  contrary  to  his  testimony,  and, 
when  so  impeached,  all  of  his  evidence  might 
be  disregarded  except  where  corroborated  by 
other  credible  evidence,  and,  if  tbe  jury  believed 
that  any  witness  for  the  defense  had  been  im- 
peached by  either  of  such  methods,  it  was  at 
liberty  to  disregard  the  evidence  of  the  wit- 
ness, except  so  far,  if  at  all,  as  he  might  have 
been  corroborated  by  other  credible  evidence  in 
the  case.  Held,  that  the  instruction  was  er- 
roneous, as  referring  specially  to  defendant's 
witnesses,  and  as  authorizing  the  jury  to  dis- 
regard the  testimony  of  a  witness,  except  as 
corroborated  if  the  witness'  testimony  on  a 
material  matter  had  been  contradicted  by  the 
testimony  of  other  witnesses,  or  if  he  had  made 
statements  out  of  court  on  material  matters 
different  from  his  testimony,  without  requiring 
tbe  jury  to  believe  that  he  had  "knowingly  and 
willfully"  testified  falsely  with  reference  to 
such  material  matters. 

fEJd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  i  532.] 

4.  Witnesses— Impeachment— PrsjOBT. 

The  maxim,  "Falsus  in  luo  falsus  in  om- 
nibus," is  only  to  be  applied  where  a  witness 
has  knowingly  and  willfully  given  false  testi- 
mony. 

flM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Witnesses,  S  1080.] 

5.  SAMB— WlLUTTLLNESS. 

A  witness  may  be  contradicted  on  a  ma- 
terial matter  by  other  witnesses,  or  may  have 
made  statements  on  a  material  matter  out  of 
court  contrary  to  bis  testimony,  without  being 
(^llty  of  havmg  knowingly  and  willfully  testi- 
fied falsely. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  50,  Witnesses,  gS  1079.  1081-1083.] 

Appeal  from  Appellate  Court,  Fourth  Dis- 
trict 


Action  by  tbe  Ham  National  Bank  against 
W.  H.  Godair  and  others.  From  a  judgment 
of  the  Appellate  Court  afQrming  a  judgment 
In  favor  of  plaintiff,  defendants  appeaL  Be- 
versed  and  remanded. 

Jones,  Jones  &  Hocker  and  William  H. 
Green,  for  appellants.  H.  Clay  Horner  and 
Albert  Watson,  for  appellee. 

HAND,  J.  This  was  an  action  of  assump- 
sit commenced  by  appellee,  the  Ham  National 
Bank  of  Mt  Vernon,  against  W.  H.  Godair, 
A.  G.  Godair,  and  E.  C.  Gibson,  doing  busi- 
ness as  the  Godair  Commission  Company, 
and  Samuel  L.  Moreland,  in  the  circuit  court 
of  Jefferson  county,  to  recover  the  amount 
of  two  drafts  for  the  sum  of  $300  each,  and 
Interest  drawn,  respectively,  on  November 
4  and  November  6,  1903,  by  Samuel  L.  More- 
land,  through  the  appellee  bank,  upon  the 
Godair  Commission  Company  and  paid  upon 
the  checks  of  Samuel  L.  Moreland  by  the  ap- 
pellee, which  drafts  were  allowed  to  go  to 
protest  by  said  Godair  Commission  Company 
for  nonpayment  The  declaration  was  in  the 
usual  form,  and  the  general  issue  was  filed, 
and  a  trial  resulted  in  a  verdict  and  judg- 
ment In  favor  of  the  appellee  for  the  sum 
of  $1,076.90,  which  Judgment  was  affirmed 
by  tbe  Appellate  Court  for  tbe  Fourth  Dis- 
trict and  an  appeal  has  be^  prosecuted  to 
this  court  by  tbe  Godair  Commission  Com- 
pany. 

It  Is  first  contended  by  tbe  appellants  that 
the  evidence  does  not  support  the  plaintiff's 
cause  of  action.  This  court  cannot  weigh  the 
evidence,  and  the  question  sought  to  be  raised 
by  the  appellants  can  only  arise  as  a  ques- 
tion of  law  In  this  court;  and  It  has  been  re- 
peatedly held  by  this  court  that  tbe  only 
manner  In  which  the  question  of  whether  the 
evidence  fairly  tends  to  support  tbe  plaln- 
tUTs  cause  of  action  or  the  defendant's  de- 
fense can  be  preserved  for  review  as  a  ques- 
tion of  law  in  this  court  Is  by  an  Instruction, 
offered  at  the  close  of  all  the  evidence,  to 
find  for  the  plaintiff  or  defendant  Pitts- 
burg, Cincinnati,  Chicago  &  St  Louis  Rail- 
way Co.  V.  Hewitt,  202  III.  28,  66  N.  E.  829; 
Chicago  Union  Traction  Co.  v.  O'Donnell, 
211  111.  349,  71  N.  E.  1015;  Streator  Inde- 
pendent Telephone  Co.  v.  Continental  Tele- 
phone Construction  Co.,  217  111.  577,  75  N.  E. 
546.  As  no  such  instruction  was  offered  in 
this  case,  the  question  of  law  whether  the 
evidence  tended  to  support  the  plaintiff's 
cause  of  action  is  not  preserved  for  review 
upon  this  record,  and  cannot  be  considered 
in  this  court 

It  is  next  contended  by  the  appellants  that 
the  court  erred  in  its  ruling  upon  the  ad- 
mission of  evidence.  Samuel  L.  Moreland 
was  a  stock  buyer  and  shipper  In  Jefferson 
county,  and  be  testified  that  some  time  prior 
to  the  drawing  of  said  drafts  he  entered  Into 
an  arrangement  with  the  Godair  Commis- 
sion Company,  doing  business  at  East  St 
Louis,  by  which  it  was  agreed  he  was  to  pur- 
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cbase  and  ship  live  stock  to  Bald  commission 
company,  and  that  said  commission  company 
was  to  pay  drafts  drawn  by  blm  upon  said 
company  with  which  to  obtain  funds  to  pay 
for  said  live  stock,  that  he  communicated  said 
arrangement  to  the  appellee,  and  that  It 
agreed  to  cash  said  drafts.  Mr.  Pavey,  the 
cashier  of  the  bank,  testified  that  Moreland 
had  drawn  numerous  drafts  through  the  ap- 
pellee bank  upon  said  commissioa  company 
by  virtue  of  the  arrangement  testified  to  by 
Moreland,  prior  to  the  time  he  drew  the 
drafts  In  question,  which  bad  been  paid 
by  the  commission  company.  Mr.  Grant,  a 
former  cashier  of  the  bank,  testified  that  on 
an  occasion  prior  to  the  drawing  of  the 
drafts  in  question,  and  while  he  was  acting 
as  cashier  for  the  bank,  Moreland  desired 
said  bank  to  cash  certain  drafts  drawn  by 
him  upon  said  commission  company  for  a 
considerable  amount;  that  before  cashing 
the  same  he  called  up  the  office  of  the  Godair 
Ck>mmi88lon  Company,  in  East  St.  Louis,  by 
telephone,  and  asked  for  Mr.  Godair;  ttaa'' 
some  one  in  the  office  answered  that  Mr. 
Godair  was  not  In;  that  subsequently  the 
commlsstou  company  called  np  the  bank  and 
said  the  party  wanted  by  the  bank  was  now 
in;  that  he  thereupon  talked  with  some  on' 
connected  with  the  Godair  Commission  CO0 
pany;  that  he  inquired  if  the  drafts  of  More- 
land  would  be  paid,  as  he  wished  to  draw 
through  the  bank  upon  the  Godair  CommiS' 
slon  Company  for  a  sufficient  amount  to  pay 
for  two  or  three  car  loads  of  cattle;  that  the 
party  with  whom  he  talked  said  the  drafts 
would  1)0  paid;  that  he  did  not  know  Mr. 
Godair  and  did  not  recognize  bis  voice,  and 
could  not  say  with  whom  he  talked  at  the 
office  of  the  Godair  Commission  Company. 
The  testimony  of  Mr.  Grant  was  objected 
to  as  incompetent  The  objection  was  over- 
ruled and  the  testimony  was  admitted,  and 
its  admission  is  now  urged  as  reversible 
error. 

In  the  case  of  Wolfe  v.  Missouri  Pacific 
Railway  Co.,  97  Mo.  473,  U  S.  W.  4d,  3 
L.  R.  A.  539,  10  Am.  St  Rep.  331,  substan- 
tially the  same  question  presented  here  was 
passed  upon  by  the  Supreme  Court  of  Mis- 
souri. It  was  tiiere  sought  to  introduce  a 
conversation  bad  by  telephone  between  a  wit- 
ness and  some  person  in  the  business  place 
of  one  of  the  parties  to  the  suit  The  evi- 
dence was  held  admissible.  The  court  said: 
"When  a  person  places  himself  in  connection 
with  the  telephone  system  through  an  Instru- 
ment in  his  office,  he  thereby  invites  com- 
munication, in  relation  to  his  business, 
through  that  channel.  Conversations  so  held 
are  as  admissible  in  evidence  as  personal  in- 
terviews by  a  customer  with  an  unknown 
clerk  in  charge  of  an  ordinary  shop  would 
be  in  relation  to  the  business  there  carried 
on.  The  fact  that  the  voice  at  the  telephone 
was  not  identified  does  not  render  the  con- 
versation inadmissible."  While  the  weight 
to  be  given  t^  such  a  conversation  is  to  be 


determined  by  the  jury,  we  think  the  reason- 
ing of  the  court  In  the  Wolfe  Case  satis- 
factory, and  are  of  the  opinion  the  court  did 
not  err  in  admitting  the  evidence. 

It  is  next  urged  that  the  court  committed 
reversible  error  in  giving  to  the  jury  plain- 
tiff's  fifth  instruction,  whl<^  reads  as  fol- 
lows: "A  witness  may  be  Impeached  by  the 
contradictory  testimony  of  other  credible 
witnesses  upon  material  matters  or  by  proof 
that  he  lias  made  statements  upon  material 
questions  out  of  court  contrary  to  Iiis  testi- 
mony here,  and.  when  so  impeached,  all  of 
his  evidence  may  be  disregarded  by  the  jury 
except  where  corroborated  by  other  credible 
evidence;  and.  If  the  jury  believe  tliat  any 
witness  for  the  defense  has  been  impeached 
by  either  of  the  methods  aforesaid,  then  yon 
are  at  liberty  to  disregard  the  evidence  of 
such  witness,  except  bo  far,  if  at  all,  as  he 
may  have  been  corroI>orated  by  other  cred- 
ible evidence  in  the  case."  Two  criticisms 
are  made  upon  this  instruction:  First,  that 
it  singles  out  tlie  witnesses  of  the  defendant 
and  particularly  calls  the  attention  of  the 
jury  to  the  testimony  of  such  witnesses; 
and,  secondly,  that  it  Informed  the  jury  that 
they  may  disregard  the  testimony  of  a  wit- 
ness, except  in  so  far  as  be  has  been  cor- 
roborated by  other  credible  evidence,  if  bis 
testimony  upon  a  material  matter  has  been 
contradicted  by  the  testimony  of  other  wit- 
nesses, or  if  he  has  made  statements  out  of 
court  upon  material  matters  diflTerent  from 
bis  testimony  in  court,  without  requiring  the 
jury  to  believe  the  witness  has  knowingly 
and  willfully  testified  falsely  with  reference 
to  such  material  matters.  The  testimony  up- 
on many  material  points  was  conflicting,  and 
the  jury  should  have  been  accurately  in- 
structed. The  court  by  the  instruction,  first 
pointed  out  two  methods  of  impeachment, 
and  then  said  to  the  jury  that,  if  they  be- 
lieved that  "any  witness  for  the  defense  has 
been  Impeached  by  either  of  the  methods" 
referred  to,  they  were  at  liberty  to  disregard 
the  evidence  of  such  witness,  except  in  so 
far  as  the  witness  may  have  been  corrobo- 
rated by  other  credible  evidence  in  the  case. 
From  this  instruction  the  jury  might  readily 
have  understood  that  in  the  judgment  of  the 
court  there  was  something  in  the  testimony 
of  some  one  of  the  witnesses  for  the  defense 
which  made  the  application  of  the  rules  of 
impeachment  announced  by  the  court  In  the 
first  part  of  the  instruction  especially  ap- 
plicable to  such  witness  which  did  not  apply 
to  the  witnesses  for  the  plaintiff  or  the  oth- 
er witnesses  in  the  case.  This  should  not 
have  been  done.  "A  court  can  liardly  err 
in  refusing  to  give  any  Instruction  which 
seems  designed  to  influence  a  jury  as  to  the 
credit  to  be  given  to  particular  -witnesses." 
Martin  v.  People,  04  III.  225.  As  to  the  sec- 
ond criticism,  it  has  uniformly  been  held  by 
this  court  that  the  maxim,  "Falsus  in  nno 
falsus  in  omnibus,"  should  only  be  applied 
in  cases  where  a  witness  has  knowingly  and 
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-vOKully  given  false  testlmonj.  Gbittenden 
T.  Brans,  41  lU.  251;  City  of  Chicago  t. 
Smith,  48  111.  107;  United  States  Bzpress  Co. 
▼.  Hntctains,  58  IIL  44;  Pope  t.  Dodson,  Id. 
360;  GuUltaer  v.  People.  82  Ut  145;  Swan 
V.  People,  98  lU.  610;  Hoge  ▼.  People,  IIT 
111.  35,  6  N.  B.  796;  Freeman  y.  Easly,  117 
111.  317,  7  N.  B.  656;  Overtoom  t.  Chicago 
«  Eastern  Illinois  Balbroad  Co.,  181  III.  328, 
U  N.  B.  896;  Matthews  t.  Granger,  196 
111.  164,  63  N.  B.  658. 

In  City  of  Chicago  v.  Smith,  snpra,  on 
page  108  Of  48  111.,  tt  was  said:  "As  to  the 
eighth  instmction  asked  by  the  defenda'nt 
and  refused,  we  are  of  opinion,  nnder  the 
authority  of  the  case  of  Brennan  y.  People, 
15  III.  511,  It  should  not  have  been  glvou 
There  the  court  say  it  does  not  follow,  mere- 
ly because  a  witness  makes  an  untrue  state- 
tnent,  that  his  entire  testimony  is  to  be  dis- 
regarded. This  must  depend  on  the  motive 
of  the  witness.  If  he  intentionally  swears 
falsely  as  to  one  matter,  the  Jury  may  prop- 
erly reject  his  whole  testimony  as  unworthy 
of  credit  But.  if  he  makes  a  false  state- 
ment through  mistake  or  misapprehension, 
they  ought  not  to  disregard  his  testimony 
altogether.  The  maxim,  'Falsus  in  uno  fal- 
8U8  in  omnibus,'  should  only  be  applied  in 
cases  Where  a  witness  willfully  and  know- 
ingly gives  false  testimony." 

And  in  Pope  v.  Dodson,  snpra,  on  page 
365  of  68  111.:  "The  tenth  Instruction  in  the 
series  given  for  appellee  is  palpably  erro- 
neous. It  told  the  Jury  that.  If  the  witness 
Lovely  'has  sworn  falsely  In  any  material 
statement,'  the  Jury  might  disregard  her  en- 
tire statement  except  so  far  as  it  was  cor- 
roborated. A  witness  cannot  be  discredited 
simply  on  the  ground  of  an  erroneous  state- 
ment It  is  only  where  the  statements  of  a 
witness  are  willfully  and  corruptly  false  In 
regard  to  material  facts  that  the  Jury  are 
authorized  to  discredit  the  entire  testimony. 
The  most  candid  witness  may  Innocently 
make  an  Incorrect  statement,  and  it  would 
be  monstroas  to  hold  that  his  entire  testi- 
mony, for  that  reason,  should  be  disregard- 
ed." This  statement  was  quoted  with  ap- 
proval in  Matthews  v.  Granger,  supra,  on 
page  172  of  196  III.,  on  page  661   of  63  N.  B. 

In  Gnlllher  v.  People,  supra,  the  court  in- 
structed the  Jury  that,  if  they  believed  the 
defendant  bad  "been  contradicted  on  a  ma- 
terial point"  then  the  Jury  had  the  right  to 
disregard  his  whole  testimony  unless  cor- 
rolwrated  by  other  testimony.  The  court 
said  (page  146  of  82  111.):  "The  instmction 
was  clearly  erroneous.  When  analyzed,  it 
plainly  tells  the  Jury  that  'If  they  believe, 
from  the  evidence,  that  Alfred  F.  Foote  has 
been  contradicted  on  a  material  point,  then 
the  Jury  have  a  right  to  disregard  his  whole 
testimony  unless  corroborated  by  other  testi- 
mony.' This  Is  not  the  law.  •  •  •  If 
the  witness,  whether  defendant  or  otherwise, 
is  shown,  hy  proofs,  to  have  sworn  willfully 
and  knowingly  false  on  any  material  matter, 


bis  evidence  may  be  rejected  so  far  aa  it  is 
not  corroborated.  •  *  *  The  mere  fact, 
however,  that  he  is  contradicted  as  to  some 
material  matter  Is  not  enough  to  warrant  the 
rejection  of  his  evidence  alti^ether." 

In  Overtoom  v.  Chicago  &  Eastern  Illinois 
BaUroad  Co.,  snpra,  the  court  instructed  the 
Jury  that  "If  they  believe  any  witness  has 
testified  falsely,  then  the  Jury  may  disre- 
gard such  witness'  testimony  except  In  so 
far  as  it  may  have  been  corroborated."  In 
disposing  of  this  instruction  the  court  said 
(page  330  of  181  111.,  page  901  of  54  N.  B.): 
"A  witness  may  have  testified  falsely  upon 
some  matter  Inquired  about  from  forgetful- 
ness  or  honest  mistake,  and  In  such  case  the 
jury  would  not  be  authorized  to  disregard 
bis  entire  testimony,  whether  corroborated 
or  not.  It  is  the  corrupt  motive,  or  the  giv- 
ing of  false  testimony  knowing  it  to  be  false, 
that  authorizes  a  Jury  to  disregard  the  testi- 
mony of  a  witness  and  the  court  to  so  in- 
struct them." 

We  think  it  clear  that  a  witness  may  be 
contradicted  upon  a  material  matter  by  oth- 
er witnesses,  or  may  have  made  statements 
upon  a  material  matter  out  of  court  contrary 
to  his  testimony  in  court,  without  having  tes- 
tified knowingly  and  willfully  falsely.  If 
this  be  admitted,  then,  under  the  foregoing 
authorities,  plaintiff's  given  instmction  No. 
5  must  be  conceded  to  be  erroneous,  and  a» 
the  evidence  was  conflicting,  and  as  that  was 
the  only  instruction  upon  the  subject,  the 
giving  thereof  was  reversible  error. 

The  Judgments  of  the  Appellate  and  cir- 
cuit courts  will  be  reversed  and  the  cause 
remanded  to  the  circuit  court  for  a  new  trial. 

Reversed  and  remanded. 


(163  Ind.  21») 
MILLER  V.  PFEIFFBR  et  al.  (No.  20.872.) 
(Supreme   Court   of  Indiana.    Feb.   27,   1907.) 

1.  Pabtnersh  IP  — Third   Pkbsons  —  Knowl- 
EDOE  AND  Reliance, 

Where  a  firm  member  told  plaintiff's  agent 
that  defendant  was  no  lonKer  buying  stock  with 
him,  plaintiff's  advancement  of  funds  on  the 
continuing  member's  application  was  with  no- 
tice that  defendant  was  not  liable. 

2.  Samr— Pabtioipation  in  Business. 

Where  there  is  no  evidence  of  the  partici- 
pation of  a  former  partner  in  the  business  of 
his  firm,  its  customer  must  apply  to  him  to 
ascertain  whether  the  partnership  continues.  If 
It  is  desired  to  cbarKe  him  as  a  partner. 

Appeal  from  Circuit  Court,  Whitley  County ; 
Jos.  W.  Adair,  Judge. 

Action  by  Christian  T.  Pfelffer  and  others 
against  Henry  W.  Miller.  From  a  Judgment 
for  plaintiffs,  defendant  appeals.  Trans- 
ferred from  Appellate  Court,  under  section 
1337,  Bums'  Ann.  St.  1901.  Reversed,  with 
leave  to  amend. 

Thos.  R.  Marshall,  W.  F.  McNagny,  and 
P.  H.  Clugston,  for  appellant  A-  A.  Adams, 
for  appellees. 

6ILLBTT,  J.  Appellees,  as  members  of 
the  firm  of  C.  F.  Pfelffer  k  Sons,  live  stock 
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commlssloB  dealers,  doing  biulneaa  at  East 
Buffalo,  N.  Y^  sought  to  charge  appellant, 
u  a  partner  of  the  alleged  firm  of  H.  W. 
Miller  ft  Son,  for  a  balance  due  on  accoont  of 
a  $5,000  draft  sent  by  appellees  to  said  al- 
leged firm.  It  appears  from  the  evidence 
that  in  January,  1903,  appellant  and  his  son, 
one  Orb  L.  Miller,  since  deceased,  opened  a 
correspondence  with  appellees  relative  to 
the  sale  of  live  stock.  The  letter  by  -which 
said  correspondence  was  initiated  was  signed 
•TI.  W.  Miller  *  Son,"  and  was  written  on 
a  letterhead  which  bore  the  superscription, 
"H.  W.  Miller  &  Son,  Dealers  and  Shippers  of 
Live  Stock,  Columbia  City,  Indiana."  Appel- 
lant was  a  fanner,  but  had  for  many  years 
been  a  shipper  of  live  stock  to  Eastern  mar- 
kets. His  son,  according  to  the  testimony, 
was  aiding  in  the  prosecution  of  the  latter 
business;  but  it  can  scarcely  be  claimed 
from  the  evidence  that  there  was  a  partner- 
ship In  fact  between  them.  The  son,  how- 
ever, had  procured  some  stationery  with  the 
Buperscription  aforesaid  on  it,  and  appellant 
acquiesced  In  the  use  of  such  stationery  In 
bis  business  correspondence^  Between  Janu- 
ary and  May,  1903,  appellant  made  a  number 
of  shipments  of  live  stock  to  appellees,  and, 
without  particularizing,  it  may  be  said  that 
during  said  time  he  permitted  himself  to  be 
held  out  to  appellees  as  a  partner  of  hie  son, 
conducting  business  under  the  name  of  H.  W. 
Miller  &  Son.  During  the  latter  month, 
however,  Orb  L.  Miller  purchased  a  meat 
market  In  Columbia  City,  and  about  that 
time  be  procured  letterheads  having  thereon 
the  superscription,  "O.  L.  Miller,  Shipper  of 
All  Kinds  of  Live  Stock  and  Dealer  in  Fresh 
and  Salt  Meat  Columbia  City,  Indiana." 
There  Is  some  dispute  as  to  whether  appel- 
lant took  any  part  In  the  business  subsequent- 
ly, but  there  was  uncontradicted  evidence 
that  Orb  L.  Miller  afterwards  made  23  ship- 
ments to  appellees  In  his  own  name.  All  of 
his  telegrams  and  letters  sent  to  them  there- 
after, at  least  so  far  as  they  were  produced 
upon  the  trial,  were  sent  over  his  own  signa- 
ture, and  the  letters  were  upon  bis  individual 
letterheads.  Appellees  uniformly  made  their 
drafts  payable  to  H.  W.  Miller  &  Son;  but 
after  May,  1903,  snch  drafts  were  indorsed 
by  Orb  L.  Miller,  and  the  proceeds  thereof 
were  passed  to  his  account  at  the  bank.  In 
January,  1903,  appellees  opened  an  account 
with  H.  W.  Miller  ft  Son,  and  the  account 
was  carried  In  this  manner  throughont. 
nieir  books,  however,  show  that  in  a  large 
mmber  of  Instances,  after  May,  1903,  sbli>- 
ments  were  made  In  the  name  of  Orb  Lk  Mil- 
ler. Appellees  claim  that  they  thus  sepa- 
rated the  bnsiness  pursuant  to  the  direction 
of  the  yoonger  Miller.  There  was  evidence 
that  in  the  fall  of  1908  appellees'  agent,  one 
Vaughn,  who  seems  to  have  had  a  very  gener- 
al authority  from  them,  particolarly  in  the 
■al*  and  purchase  of  live  stock,  was  informed 
>y  Orb  L.  Miller  tliat  his  father  was  no  long- 
«  tra^lof  with  him.    Tha  draft  which  gav* 


rise  to  this  contrwersy  was  sent  on  the  10th 
day  of  January,  190^  pursuant  to  a  telegraph- 
ic request  from  Orb  L.  Miller  tor  an  advance- 
ment, and,  while  the  draft  was  sent  in  the 
name  of  H.  W.  Miller  ft  Son,  it  was  in  fact 
Indorsed  by  a  bookkeeper  of  Orb  lU.  Miller, 
and  he  received  the  proceeds. 

In  charging  the  Jury,  the  court,  over  the 
exception  of  appellant,  gave   the   following 
instruction :     "The  general  ground  of  liabil- 
ity of  a  person  as  partner,  who  is  not  so  In 
fact,  is  that  he  has  held  himself  out  as  such 
partner  to  the  world,  or  permitted  others  to 
do  so,  and  that  by  reason  thereof  he  Is  es- 
topped from  denying  that  he  is  a  partner, 
as  against  persons  who  have  In  good  faith 
dealt  with  the  firm  or  with  the  person  ao 
held  out  as  a  member  of  it    The  only  rule 
recognized  by  the  law  is  an  absolute  require- 
ment  that  the  retiring  partner  shall    give 
proper  notice  of  his  withdrawal,  and,  failing 
to  do  so  from  whatever  cause,  mnst  suCter 
the  consequences ;  and  this  notice,  as  contem- 
plated by  the  law.  Is  not  such  inferences  as 
might  arise  by  one  ceasing  to  bold  himself 
as  a  partner,  but  by  giving  affirmative  notics 
of  the  dissolution  or  his  withdrawal  from  ths 
membership  of  the  firm ;    and,   in   case  of 
persons  having  former  dealings  in  good  faith 
with  the  firm,   the   notice  to  such   persons 
must   be    actual   personal   notice."    Connsel 
for  appellees  seeks  to  justify  the  above  in- 
struction by  a  reference  to  certain  decisions 
of  this  court  in  which  it  was  Indicated  that 
as  against  former  customers  of  a  firm,  it  is 
the  duty  of  a  retiring  member  to  give  actual 
notice  of  the  dissolution.    It  will,  however, 
upon  reflection,  at  once  be  perceived  that  ths 
law  does  not  require  a  man  to  do  a  vahi 
and  Qseiess  thing,  and  that.  If  a  customer  has 
knowledge  of  the  dissolution,  or  the  legal 
equivalent  of  such  knowledge,  he  Is  'In  no 
position  to  complain  that  he  did  not  receive 
formal  notice.    Barfoot  v.  Goodall,  3  Campk 
146;   Hart  v.  Alexander,  2  M.  &  W.  483; 
Holtgrave  v.  Wlntker,  85  111.  470 ;   Young  T. 
Tibbitts,  32  Wis.  79;  Ach  v.  Barnes,  107  Ky. 
219,  53  S.  W.  293.    Notice  to  Vaughn,  In  ths 
course  of   his  employment,  was   equivalent 
to  actual  notice  to  appellees.    Webb  v.  John 
Hancock,  etc,  Co.,  162  Ind.  616,  69  N.  E.  lOOfl^ 
66  L.  R.  A.  632 ;  Field  t.  Campbell,  164  Ind, 
389,  72  N.  E.  260,  108  Am.  St  Bep.  301 :  Ach 
V.  Barnes,  supra.    The  instruction  was  there- 
fore erroneous.    So  far  from  Its  being  proper 
for  the  court  to  instruct  as  it  did,  we  ars 
of  opinion  that  ii&d  there  been  no  evidence 
of  any  participation  by  appellant  in  the  busi- 
ness or  Its  afTalrs  after  May,  1903,  the  court 
should  ratlier,  since  what  is  notice  is  a  ques- 
tion of  law,  have  Instructed  that  the  chrcoo- 
stances  were  such  as  to  require  appellees  ts 
apply  to  appellant  to  ascertain  whether  a 
partnership  still  existed.    Barfoot  v.  Goodall, 
supra;  Young  v.  Tibbitts,  supra. 

A  question  is  raised  as  to  the  sufflcl«t9 
of  the  complaint ;  but  as  the  points  Involved 
do  not  so  to  the  merits,  and  as  it  appears 
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to  us  wholly  Improbable  that  appellees'  coun- 
sel -will  care  to  experiment  with  so  doubtful 
a  pleading,  we  think  It  best.  In  connection 
-with  a  reversal  of  the  Judgment  and  the 
ordering  of  a  new  trial,  to  direct,  although 
■without  prejudice  to  appellees,  that  the  de- 
murrer to  their  complaint  be  sustained,  with 
leave  to  amend.    It  is  so  ordered. 


(168  lad.  230) 

MII.LEB   T.   TOWN   OF   STRAODSa    (No. 

20,797.) 
<Supreme   Court   of    Indiana.    Feb.  28.   1907.) 
MrrmcTFAi.  Cobpobations— Health  RBOtrui- 

TION8— KeEPINO    of    HOQS. 

Biirna'  Ann.  St.  1901,  |  4357,  which  au- 
thorizes the  trustees  of  an  incorporated  town 
to  declare  what  shall  constitute  a  nuisance  and 
take  such  other  measures  for  the  preservation 
of  the  public  health  as  they  shall  deem  neces- 
sary, empowers  a  town  to  adopt  an  ordinance 
-prohibitins  the  keepini;  of  bo^s  in  a  pen  within 
its  corporate  limits  and  within  200  feet  of  a 
street  or  alley  of  the  town. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Tag. 
vol.  36.  Municipal  Corporations,  {{  1335-1337.] 

Appeal  from  Circuit  Court,  Kosciusko 
County ;  L.  W.  Royse,  Judge. 

Lewis  Miller  was  convicted  of  violating  an 
ordinance  of  the  town  of  Syracuse,  and  he 
appeals.    Affirmed. 

A.  Ii.  Cornelius,  for  appellant  John  A. 
Sloan,  for  appellee. 

MONTGOMERY,  C.  J.  Appellant  was  con- 
victed of  violating  an  ordinance  of  the  town 
of  Syracuse,  which  prohibited  the  keeping  of 
hogs  In  a  pen  within  the  corporate  limits 
and  within  200  feet  of  a  street  or  alley  of 
the  town.  The  only  error  assigned  Is  the 
overruling  of  appellant's  demurrer  to  the 
amended  complaint. 

'I'be  sufficiency  of  the  complaint  Is  attacked 
upon  the  ground  that  the  provisions  of  the  or- 
dinance upon  which  It  Is  based  are  too  broad 
and  sweeping  to  be  a  valid  exercise  of  the 
police  power.  Section  4357,  Bums'  Ann.  St 
1901,  confers  upon  the  board  of  trustees  of 
an  Incorporated  town  the  power:  "Fourth. 
To  declare  what  shall  constitute  a  nuisance, 
and  to  prevent  abate,  and  remove  the  same, 
and  take  such  other  measures  for  the  preser- 
vation of  the  public  health  as  they  shall 
deem  necessary."  It  was  in  pursuance  of 
this  authority,  we  assume,  that  the  ordinance 
in  question  was  enacted.  It  is  well  settled 
that  a  municipality  cannot  under  this  gen- 
eral warrant,  declare  that  to  be  a  nuisance 
which,  from  its  evident  nature,  situation,  and 
surrotmdlngs,  is  not,  and  cannot  in  fact  be- 
come, a  nuisance.  City  of  EvansvlUe  v. 
MUler,  146  Ind.  613,  45  N.  K.  1064,  38  L.  R.  A. 
161,  and  cases  cited.  Many  things,  however, 
from  their  nature,  the  condition  In  which 
th^  are  maintained,  and  their  proximity  to 
poblle  places,  may  become  nuisances,  and  in 
dealing  with  such  things  the  municipality 
Is  clothed  with  a  large  discretion.  Anything 
•ffenalve  to  the  sight  smell,  or  hearing,  erect- 


ed or  carried  on  in  or  near  a  public  place 
where  the  people  dwell  or  pass,  or  have  the 
right  to  pass,  to  their  annoyance.  Is  a  nui- 
sance at  common  law.  Hackney  v.  State,  8 
Ind.  494;  Haggart  et  al.  v.  Steblin  et  al.,  137 
Ind.  43,  35  N.  E.  997,  22  L.  R.  A.  577.  The 
Supreme  Court  of  Illinois  has  held  that  un- 
der a  power  in  terms  quite  similar  to  the 
provision  above  quoted,  the  governing  body  of 
a  municipal  corporation  in  that  state  is  au- 
thorized to  denounce  conclusively  as  a  nui- 
sance those  things  which  are  nuisances  per 
se,  and  also  those  which  in  their  nature  may 
be  nuisances,  but  as  to  which  there  may  be 
honest  differences  of  opinion  in  impartial 
mmds.  Laugel  v.  Oity  of  Bushaell,  197  111. 
20,  63  N.  E.  1066,  5S  L.  R.  A.  266.  See.  also, 
•  Baumgartner  v.  Hasty,  100  Ind.  575,  578, 
50  Am.  Rep.  830. 

The  ordinance  under  consideration  does  not 
recite  or  declare  the  object  or  reasons  for 
its  passage,  or  in  terms  denounce  the  keeping 
of  hogs  In  a  pen  within  the  prohibited  limits 
to  be  a  nuisance ;  but  Its  silence  and  omission 
In  these  respects  In  no  wise  afTect  the  valid- 
ity of  the  ordinance.  The  objects  of  any  par- 
ticular enactment  are  generally  obvious,  and 
the  reasons  for  Its  x)assage  are  usually  found 
in  existing  conditions  and  the  adaptability 
of  the  act  to  secure  the  manifest  purposes 
of  the  legislation.  It  Is  accordingly  sufficient 
that  the  statute  or  ordinance  treats  a  thing 
as  a  nuisance,  without  a  formal  declaration 
that  It  Is  such.  Harrington  v.  Providence, 
20  R.  I.  233,  38  Atl.  1,  38  L.  R.  A.  305 ;  Crow- 
ley V.  Ellsworth,  114  La.  Ann.  308,  38  South. 
199,  69  L.  B.  A.  276,  108  Am.  St.  Rep.  353. 
The  police  power  Is  Incident  to  the  sovereign- 
ty of  the  state,  and  may  be  exercised  by  the 
Legislature  to  protect  or  promote  the  public 
health,  morals,  or  safety,  subject  only  to  such 
limitations  as  are  imposed  by  the  funda- 
mental law.  The  Legislature  has  properly 
delegated  to  incorporated  towns  the  exercise 
of  such  power  within  fixed  limits,  to  declare, 
prevent  and  abate  nuisances,  and  preserve 
public  health.  When  the  exercise  of  the 
police  power  by  the  state  is  challenged  as 
unreasonable,  it  Is  a  judicial  function  to  de- 
termine whether  the  particular  regulation 
comes  within  the  scope  of  such  power,  and, 
finding  that  fact  Ui  the  affirmative,  courts 
"cannot  run  a  race  of  opinions  upon  points 
of  right,  reason,  and  expediency  with  the 
lawmaking  power."  It  is  not  essential  that  a 
police  regulation  be  wholly  wise  and  just  to 
sustain  its  validity;  but  if  such  regulation 
appears  to  have  been  designed,  and  to  be  rea- 
sonably calculated,  to  subserve  a  proper  pub- 
lic purpose.  It  will  be  upheld,  unless  It 
clearly  Invades  some  right  secured  by  the 
state  or  federal  Constitution.  The  objects  of 
this  ordinance  were  clearly  within  the  scope 
of  the  police  power,  and  it  was  enacted,  as 
already  shown,  in  pursuance  of  express  au- 
thority conferred  by  the  Legislature.  Walker 
T.  Towle,  156  Ind.  639,  59  N.  B.  20,  63  L.  R. 
A.  749 ;  Beillng  t.  City  of  EvansvlUe^  14A  Ind. 
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046,  42  N.  a  021,  35  L.  R.  A.  272;  Rund 
t.  Town  of  Fowler,  142  Ind.  216,  41  N.  B. 
466. 

It  la  well  settled  that  when  the  adoption 
of  a  municipal  ordinance  or  by-law  Is  express- 
ly authorized  by  the  Legislature,  and  when 
the  power  bo  granted  is  n(rt  in  conflict  with 
a  constitutional  prohibition  or  fundamental 
principles.  It  cannot  be  soccessfnlly  assailed 
as  unreasonable  In  a  judicial  tribunal.  Bell- 
ing V.  City  of  BvansTllle,  supra;  Rand  ▼. 
Town  of  Powler,  supra;  Skaggs  v.  City  of 
Martinsville,  140  Ind.  476,  8d  N.  R  241,  33 
L.  R.  A,  781,  49  Am.  St  Rep.  200;  Steffy  v. 
Town  of  Monroe,  135  Ind.  466,  36  N.  E.  121, 
41  Am.  St  Rep.  436;  Coal  Float  ▼.  City  of 
Jeffersonvllle,  112  Ind.  15,  18  N.  B.  115.  The 
Legislature  did  not  define  with  precision  the 
details  of  the  regulations  which  a  town  may 
adopt  for  the  prevention  or  abatement  of 
nnisances,  or  prescribe  the  precise  penalties 
which  it  may  Impose  for  a  violation  of  such 
provisions;  but  It  did  delegate  and  confer 
upon  town  boards  full  authority  within  their 
Jurisdictions  to  declare  and  define  what  shall 
constitute  a  nuisance,  and  power  to  prevent 
and  abate  the  same,  and  power  to  take  such 
other  measures  as  may  be  deemed  necessary 
for  the  preservation  of  the  public  health.  It 
would  be  manifestly  dlfiicnlt  If  not  Impos- 
sible, to  frame  general  laws  dealing  In  detail 
with  nuisances ;  and  the  Legislature  has  wise- 
ly committed  to  the  local  governments  author- 
ity to  enact,  and  the  responsibility  of  enfor^ 
cing,  proper  sanitary  and  health  regulations. 
If  there  be  any  fear  of  oppression,  that  fear 
mnst  be  that  the  people  invested  with  the 
right  of  self-government  will  oppress  them- 
selves, as  the  power  is  wholly  in  their  bands. 
Courts  should  be  reluctant  to  disturb  a  mu- 
nicipal regulation,  enacted  In  pursuance  of 
such  a  comprehensive  grant  of  power  and 
designed  to  promote  the  pnbllc  health  and 
comfort  on  the  ground  of  nnreasonableness ; 
but  such  regulation  should  be  upheld  as  valid, 
unless  it  Is  plain  that  It  has  no  real  relation 
to  its  professed  object  or  is  a  palpable  in- 
vasion of  private  rights  protected  by  constitu- 
tional guaranties. 

In  discussing  this  question  Judge  Dillon 
says:  "Much  must  necessarily  be  left  to  the 
discretion  of  the  municipal  authorities,  and 
their  acts  will  not  be  judicially  Interfered 
with,  unless  they  are  manifestly  unreasonable 
and  oppressive,  or  unwarrantably  Invade  pri- 
vate rights,  or  clearly  transcend  the  powers 
grunted  to  them."  Dillon's  Municipal  Cor- 
porations, I  370.  In  the  case  of  Town  of 
Darlington  v.  Ward,  48  S.  C.  670,  26  8.  B. 
906.  38  L.  R.  A.  326,  it  was  beid  that  an 
ordinance  making  it  unlawful  to  keep  any 
hog  within  the  corporate  limits  of  the  town 
could  not  be  held  void  for  unreasonableness, 
under  statutes  giving  power  to  define  nut- 
aances  and  to  regulate  and  control  the  keep- 
ing of  animals  in  the  town.  The  Court  of 
Criminal  Appeals  of  Texas  upheld  an  ordi- 
nance as  valid  which  prohibited  the  keeping 


of  hogs  within  1  mile  of  the  courthouse ;  the 
corporate  limits  of  the  town  extending  1^ 
miles  in  each  direction  from  the  courthouse. 
Ez  parte  Olass  (Tex.  Cr.  App.)  00  S.  W.  1108;. 
In  the  case  of  Smith  v.  Collier,  118  Oa.  306^ 
46  S.  £1  417,  the  Supreme  Court  of  ueorgia 
held  that  an  ordinance  which  declares  that 
"no  hogs  f^all  be  ijermitted  to  remain  within 
the  corporate  limits  •  •  •  between  the  Ist 
day  of  April  and  the  1st  day  of  October"  is  not 
upon  its  face  so  unreasonable  that  It  would  be 
the  duty  of  the  courts  to  declare  It  void.  The 
Supreme  Court  of  North  Carolina  held  an  ordi- 
nance to  be  valid  which  prohibited  the  keeping 
of  hogpens  within  100  yards  of  the  residoice 
of  another.  State  v.  Hord.  122  N.  O.  1092. 29 
S.  E.  952,  C5  Am.  St  Rep.  743.  The  Supreme 
Court  of  Massachusetts  sustained  an  ordi- 
nance prohibiting  the  keeping  of  swine  witlw 
in  particular  districts  of  the  city,  and  decla^ 
ed  that  in  the  absence  of  evidence  to  the 
contrary  the  court  will  presume  that  such 
ordinance  is  reamnable.  Commonwealth  v. 
Patch,  97  Mass.  221.  The  Supreme  Court  of 
Iowa  confirmed  a  conviction  under  an  ordi- 
nance of  the  city  df  Cedar  Rapids  for  main- 
taining a  pen  In  which  one  hog  was  kept 
In  violation  of  a  regulation  of  the  board  of 
health.  It  was  admitted  in  the  case  that 
the  pen  was  kept  clean,  and  was  not  a  nui- 
sance by  reason  of  fifth,  bnt  was  a  nnisance. 
If  at  all,  t>ecau8e  of  the  regulation  of  the 
board  of  health.  The  court  said.  In  conclud- 
ing the  opinion:  "Before  an  ordinance  or 
regulation  of  a  board  of  health  can  be  said 
to  be  unreasonable.  It  should  clearly  so  ai>- 
pear.  The  question  should  not  remain  doubt- 
ful, and  the  exercise  of  the  discretion  neces- 
sarily imposed  in  the  officers  and  boards  <A 
cities  making  regulations  for  the  preservation 
of  the  health  of  the  Inhabitants  cannot  be 
declared  invalid  unless  it  clearly  so  appears. 
A  legal  restraint  may  be  Imposed  on  the  few 
for  the  benefit  of  the  many.  We  conclude 
that  the  regulation  and  ordinance  cannot 
as  a  matter  of  law,  be  said  to  be  unreason- 
able." State  v.  Holcomb,  68  Iowa,  107.  26 
N.  W.  33,  56  Am.  Rep.  853.  As  illustrative 
cases,  see,  also:  Hoops  v.  ipava,  65  111.  App. 
94;  Ex  parte  Foote,  70  Ark.  12.  65  S.  W. 
706;  City  of  St  Louis  v.  Stem,  a  Mo.  App. 
48.  65 :  Commonwealth  v.  Van  Sickle.  Brightly 
(Pa.)  69. 

The  strongest  cases  cited  by  appellant  in 
support  of  his  contention  are  Ex  parte 
O'Leary,  66  Miss.  80,  3  South.  144,  7  Am. 
St  Rep.  640,  State  v.  Speyer,  67  Vt  602, 
32  Atl.  476,  29  L.  R.  A.  673,  48  Am.  St  Rep. 
832,  and  McKnight  T.  City  of  Toronto,  3  Ont 
284.  We  need  not  attempt  to  distinguish 
-these  cases,  or  to  reconcile  the  apparent  con- 
flicts, as  we  are  satisfied  that  our  conclusion 
is  in  accord  with  the  authorities,  sound  legal 
IM-indples,  and  a  wholesome  administration 
of  the  law.  The  ordinance  in  question  is 
the  product  of  the  legitimate  exercise  of  a 
legislative  power  and  administrative  discra- 
tion lodged  in  the  municipality  for  the  pi»- 
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motion  of  the  pnblte  health  and  cmnfort,  and 
we  aTc  not  warranted  In  saying,  as  a  matter 
of  law,  that  Its  provIsIonB  are  nnreasonable 
or  improperly  invade  private  rights.  The 
court  did  not  err  In  overruling  appellant's 
demurrer  to  tlie  amended  complaint 
The  Judgment  is  affirmed. 

(US  Ind.  237) 

INDIANAPOLIS  &  CINCINNATI  TRAC- 
TION CO.  V.  LAKRABEB  et  al. 
(No,  20,836.) 
(Supreme  Court  of  Indiana.    March  1,  1907,) 

1.  Eminent   Domain  —  Pxocbdubx  —  Rkmotx 
Damages, 

Damages  resulting  from  danger  to  the  per- 
son or  stock  of  the  owner  of  land  from  the 
constmction  and  operation  of  a  trolley  line  are 
too  remote,  uncertain,  and  speculative  to  be  con- 
sidered by  the  jury  in  fising  the  amount  of 
the  owner's  compensation  for  lands  taken  and 
for  the  depreciation  in  the  value  of  the  lands 
which  will  be  damaged,  but  not  actually  taken, 
by  the  construction  and  operation  of  the  pro- 
posed road. 

[Ed.  Note.— ror  cases  In  point,  see  Cent.  Die. 
vol.  18.  Eminent  Domain,  ig  294,  295.] 

2.  Same— Statctks  REQiriBiHa  Fincinq. 

Under  Acts  1903.  p.  426.  c;  227,  interurban 
railroads  are  required  to  fence  their  right  of 
way.  and  the  danger  to  animals  on  the  land  ad- 
joining;, but  not  taken  by  tfaem,  will  be  ofily 
speculative,  and  should  not  be  considered  in 
determining  the  dhninution  of  the  market  value 
of  such  land. 

Appeal  from  Circuit  Court,  Hamilton  Coim- 
ty ;  Ira  W.  Christian,  Judge. 

Action  by  the  Indianapolis  &  Cincinnati 
Traction  Company  against  Thomas  W.  liar- 
rabee  and  another.  Judgment  for  defendants, 
and  plaintiff  appeals.  Transferred  from  Ap- 
pellate Court  under  section  1337J,  Burns'  Ann. 
St  IdDl.    Reversed  and  remanded. 

Marsh  &  Cook,  G.  D.  Forkner,  and  W.  S. 
Christian,  for  appellant.  Mason  &  Jackson 
and  W.  J.  Beckett,  for  appellees. 

JORDAN,  J.  Appellant  traction  company 
is  a  corporation  organized  under  the  laws  of 
Indiana  governing  the  incorporation  of  street 
and  interurban  street  railroad  companies. 
These  proceedings  were  Instituted  by  appel- 
lant against  appellees  Thomas  W.  and  Anna 
lArrabee,  bis  wife,  In  the  Hancock  circuit 
court  by  filing  an  instrument  of  appropria- 
tion, seeking  thereby  to  condemn  or  appropri- 
ate, for  a  right  of  way  for  Its  electric  rail- 
road, certain  land  In  said  county  belonging 
to  appellee  Thomas  W.  Larrabee.  The  strip 
of  land  appropriated  embraced  four  acres 
and  a  fraction.  Appraisers  were  appointed 
by  the  court,  who  subsequently  filed  their 
award  of  damages  in  the  sum  of  |800,  to 
which  appellant  excepted.  The  cause  was 
venned  to  the  Shelby  circuit  court  and  from 
thence  the  venue  was  changed  to  the  Hamil- 
ton circuit  court  wherein,  on  the  Issues  Join- 
ed by  the  parties,  there  was  a  trial  by  Jury 
and  a  verdict  returned  in  favor  of  appellees, 
assessing  damages  at  $800.  A  motion  by  ap- 
pellant for  a  new  trial  was  overruled  and 


Judgment  -was  rendered  on  tbe  verdict  The 
errors  relied  upcm  for  reversal  arise  out  of 
the  ruling  of  the  court  in  denying  the  motion 
for  a  new  trial. 

The  questions  discussed  by  the  parties  In 
this  appeal  relate  to  the  amount  of  compen- 
sation to  which  appellee  is  entitled  to  re- 
cover for  the  land  appropriated  by  appel- 
lant as  to  damages  sustained  by  reason  oi 
any  Injury  or  depreciation  in  value  of  the  re- 
mainder of  the  tract  of  land  not  taken  by 
appellant  by  reason  of  the  location  and  con- 
struction of  the  railway,  etc,  and  questions 
arising  out  of  the  admission  and  rejection  of 
evidence  upon  the  trial  and  instructions  giv- 
en by  the  court.  The  court  at  the  request 
of  appellant,  gave  some  seven  instructions  to 
the  jury.  Six  instructions  were  given  on  the 
request  of  appellee.  No.  6  of  which  is  as 
foUows:  "In  assessing  the  damages  that 
may  be  awarded  to  the  said  Thomas  W.  Lar- 
rabee, in  case  you  find  for  him,  you  may  take 
into  consideration  the  shape  and-  size  of  tbe 
parcel  or  parcels  of  land  which  remains; 
the  difficulty  of  access  and  of  commimlcatlon 
between  the  different  parts.  If  any,  caused 
by  such  appropriation;  any  permanent  in- 
terference with  the  drainage  of  the  land  or 
with  tbe  flow  of  surface  water,  or  with  the 
water  supply;  the  danger,  if  any,  to  which 
the  occupants  of  the  farm  and  the  stock 
thereon,  will  he  exposed;  and  permanent  In- 
terference with  or  loss  of  stock  water  on 
said  farm ;  any  permanent  Inconvenience, 
difficulty,  or  danger  that  may  be  caused  to 
said  Larrabee  by  reason  of  said  appropria- 
tion ;  and  the  construction,  maintenance,  and 
operation  of  said  electric  traction  road.  In 
the  cultivation,  use,  and  enjoyment  of  the 
said  farm  of  tbe  said  Larrabee  by  him,  of  a 
permanent  character,  and  also  all  other  In- 
juries of  a  permanent  character  as  shown 
by  the  evidence,  if  any,  to  the  lands  of  tbe 
said  Larrabee  by  said  appropriation.  In  so 
far  as  the  same,  or  any  of  the  foregoing 
Items,  affect  the  market  value  of  said  farm." 
(Our  italics.) 

Appellant's  counsel  especially  object  to  and 
criticise  as  erroneous  all  that  part  of  tbe 
above  Instruction  embraced  In  italics  wblch 
authorizes  the  jury  In  assessing  damages,  to 
take  into  consideration  the  danger  to  wblch 
the  occupants  of  the  farm,  and  stock  thereon, 
will  be  exposed.  The  argument  is  advanced 
that  damages  resulting  from  any  danger  or 
peril  to  which  the  person  of  the  owner  or 
occupant  of  tbe  lands  remaining  unappropri- 
ated, or  to  any  stock  ttiereon,  may  be  ex- 
posed, by  reason  of  tbe  construction  or  op- 
eration of  tbe  road  in  question,  are  too  re- 
mote and  speculative  to  be  considered  by  tbe 
jury  in  fixing  the  compensation  for  the  de- 
preciation in  value  of  the  lands  not  actually 
appropriated,  but  wblch  may  be  damaged  by 
the  construction  or  operation  of  tbe  road. 
In  this  view  of  tbe  law  we  concur. 

The  case  of  the  Chicago,  etc.,  Electric  Rail- 
road Oo.  T.  Mawman«  206  lU..  182,  69  N.  E. 
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66,  was  a  proceeding  on  the  part  of  an  elec- 
tric railroad  company  to  condemn  a  rlgbt  of 
way  for  its  road  across  certain  lots  or  par- 
cels of  land.  The  trial  court  In  that  case, 
In  instructing  tbe  jury  in  r^ard  to  the  as- 
sessment of  damages,  among  others,  gave 
the  following :  "It  Is  competent  In  this  case 
to  take  Into  consideration  the  value  of  the 
land  taken  In  the  construction  and  use  of  the 
railroad,  as  well  as  damages  on  account  of 
unfavorable  division  of  the  lands  not  taken 
by  the  construction  and  use  of  the  railroad, 
thereiy  cauaitig  Inconvenience  and  danger  to 
the  person  and  property  of  the  defendant,  if 
shown,  in  the  ute  and  occupancy  of  the  hal- 
ance  of  the  land."  (Our  Italics.)  Appellant's 
insistence  In  that  appeal  was  that  this  in- 
struction should  not  have  Included  danger 
to  the  person  of  the  defendant.  The  Su- 
preme Court  of  Illinois,  in  considering  the 
instruction,  said :  "The  measure  of  respond- 
ents' compensation  is  the  fair  cash  market 
value  of  the  land  proposed  to  be  actually  tak- 
en, having  proper  regard  to  the  location  and 
advantages  as  to  situation  and  the  purposes 
for  which  it  was  designed  and  used,  and  the 
amount,  if  any,  which  their  lands  not  taken 
would  be  depreciated  in  their  fair  cash 
market  value  by  the  construction  and  opera- 
tion of  the  proposed  road.  [Citing  Chicago, 
Burlington  &  Northern  E.  R.  Co.  v.  Bowman, 
122  111.  595,  13  N.  B.  814;  Chicago,  Mil- 
waukee &  St.  Paul  Railroad  Co.  v.  Hall,  00 
111.  42 ;  Dupuis  v.  Chicago  &  North  Wisconsin 
Ry.  Co.,  115  111.  97,  3  N.  B.  720;  Wabash, 
St.  Louis  &  Pacific  Ry.  Co.  v.  McDougall, 
126  111.  111.  8  N.  E.  291,  1  L.  R.  A.  207,  9 
Am.  St.  Rep.  639;  Illinois  Central  Railroad 
Co.  V.  Turner,  194  111.  676,  62  N.  B.  798.] 
Damages  resulting  from  danger  to  the  per- 
son of  the  owner  of  the  land  from  the  con- 
struction and  operation  of  the  road  are  too 
remote,  uncertain,  and  speculative  to  be  con- 
sidered by  the  jury  In  fixing  the  amount  of 
the  owner's  compensation  for  lands  taken 
and  for  the  depreciation  in  the  value  of  the 
lands  which  will  be  damaged  but  not  actually 
taken,  by  the  construction  and  operation  of 
the  proposed  road.  McReynolds  v.  Burling- 
ton &  Ohio  River  Railway  Co..  106  111.  152; 
Conness  v.  Indiana,  Illinois  &  Iowa  Railroad 
Co.,  193  III.  464,  62  N.  E.  221."  For  error 
In  giving  this  instruction  the  Judgment  of  the 
lower  court  was  reversed. 

In  Chicago,  etc.,  R.  Co.  v.  Hunter,  128  Ind. 
213,  27  N.  B.  477,  this  court,  in  considering 
what  damages  were  natural  or  reasonable  in- 
cidents to  the  appropriation  of  lands  by  a 
railroad  company  for  a  right  of  way,  said: 
"It  may  well  be  said  as  an  abstract  proposi- 
tion that  the  damages  proper  to  be  awarded 
In  such  cases  are  only  such  as  will  result 
from  a  proper  construction  of  the  road.  The 
presumption  is  that  the  road  will  be  con- 
structed in  a  proper  manner.  For  Injuries 
resulting  from  the  negllg^it  construction  or 
from  any  willful  misconduct  In  Its  construc- 
tion an  action  will  He,  notwithstanding  the 


property  has  been  regularly  condemned  and 
compensation  awarded.  [Citing  authorities.] 
The  rule  in  condemnation  i>roceedlngs  Is  that 
all  damages,  present  or  prospective,  that  are 
the  natural  or  reasonable  Incidents  of  the 
Improvemrat  to  be  made,  or  work  to  be  con- 
structed, not  Including  such  as  may  arise 
from  negligence  or  unsklllfulness,  or  from 
the  wrongful  act  of  those  engaged  in  the 
work,  must  be  assessed.  Damages  are  as- 
sessed once  for  all,  and  the  measure  should 
be  the  entire  loss  sustained  by  the  owner,  in- 
cluding in  one  assessment  all  injuries  result- 
ing from  the  appropriation.  [Citing  authori- 
ties.]" See,  also.  New  Jersey,  etc.,  R.  Co.  v. 
Tutt  (at  this  term)  80  N,  B. . 

Of  course,  the  manner  in  which  the  re- 
maining lands  are  divided  by  the  right  of 
way  appropriated,  In  respect  to  the  size  and 
shape  of  the  fields,  or  parcels,  the  condition 
In  which  the  lands  are  left  as  to  access  to 
water  for  stock  purposes,  the  means  of  pas- 
sage from  one  part  of  the  premises  to  an- 
other, and,  in  lite  case  of  steam  roads,  the 
possible  danger  from  fire  onitted  from  loco- 
motives when  properly  equipped  and  operat- 
ed to  prevent  the  escape  of  fire,  etc.,  these 
matters,  and  others  which  might  be  enum- 
erated, are  legitimate  Items  of  damages,  to  he 
considered  relative  to  the  depreciation  of  tlie 
market  value  of  the  residue  of  the  lands  out 
of  which  the  right  of  way  Is  carried.  It  is 
true  that  possibly  some  of  these  items  in 
their  nature  are  not  susceptible  of  definite 
ascertainment;  but,  as  the  authorities  af- 
firm. If  the  jury,  under  the  evidence,  finds 
that  such  facts  exist,  they  may  consider 
whether  or  not  they  cause  a  depreciation  In 
the  market  value  of  the  remaining  .lands. 
Chicago,  etc.,  R.  Co.  r.  Hunter,  supra; 
Whitewater  Valley,  etc.,  R.  Co.  v.  McClure, 
29  Ind.  536;  Grand  Rapids,  etc.,  R.  Co.  r. 
Horn,  41  Ind.  479;  Ohio  Valley  Railroad, 
etc.,  Co.  V.  Kerth,  130  Ind.  314.  30  N.  E.  298; 
Chicago,  etc.,  R.  Co.  v.  Winslow.  27  Ind. 
App.  316,  60  N.  B.  4fi6 ;  New  Jersey,  etc  B. 
Co.  V.  Tutt,  supra;  Indiana  Natural  Gas, 
etc.,  Co.  V.  Jones,  14  Ind.  App.  55,  42  N.  E. 
487 ;  Chicago,  etc.,  R.  Co.  v.  Grelney.  137  III 
628.  25  N.  B.  798;  Conness  v.  Indiana,  etc 
R.  Co..  193  111.  464.  62  N.  B.  221;  Kansas 
City,  etc.,  R.  Co.  v.  Kregelo.  32  Kan.  608,  5 
Pac.  16. 

While  the  amount  of  damages  awarded  in 
a  condemnation  proceeding  by  a  railroad  com- 
pany for  a  right  of  way  ought  to  be  sufflcieat 
to  embrace  or  cover  the  actual  value  of  tbe 
lands  appropriated,  together  with  all  dam- 
ages occasioned  by  reason  of  the  construction 
of  the  road  over  the  right  of  way  as  «4»pro- 
priated,  and  for  all  physical  injuries  to  tbe 
remaining  lands  and  all  inconveniences  of 
every  character  actually  caused  or  resulting 
to  the  remaining  lands  from  the  road's  con- 
struction, yet  certainly  imaginary  or  specu- 
lative damages,  or  such  as  the  occurring  of 
which  is  very  remote,  should  not  be  taken 
into  consideration  by  the  Jury  making  tbe 
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■aMsament  To  this  claas  belong  damages 
resulting  from  danger  or  peril  to  wbich  the 
owner  or  occupants  of  the  remaining  lands, 
or  to  stock  kept  tbereon,  will  be  exposed  or 
subjected.  Chicago,  etc.  B.  Co.  t.  Palmer, 
44  Kan.  110,  24  Pac.  842;  Kansas  City,  etc. 
B.  Co.  V.  Kregelo,  snpra;  Chicago,  etc,  R. 
Cc  T.  Mason.  20  Ind.  App.  396,  69  N.  B.  185, 
and  authorities  there  cited;  Blliott  on  Rail- 
roads. {  991. 

In  regard  to  the  danger  to  stodc  kept 
on  the  premises,  it  may  be  said  that  In 
Tiew  of  the  statute  of  1003  (Acts  1903, 
I>.  426.  c  227),  Imposing  upon  interurban 
railroads,  traction  lines,  etc..  the  duty  of  con- 
structing and  maintaining  fences  on  both 
sides  of  their  right  of  way  "sufficient  and 
suitable  to  turn  and  prevent  cattle,  horses, 
mules,  sheep,  hogs  or  other  stock  from  get- 
ting on  such  road,  except  at  crossings  of 
public  highways,"  etc,  such  danger  or  peril 
will  be  nothing  more  than  speculative  or 
imaginary,  and  should  not  be  considered  by 
the  Jury  in  determining  the  diraiautlon  of 
the  market  value  of  the  remainder  of  the 
lands  unappropriated. 

By  the  Instructions  given  at  the  request 
of  appellant  the  court  very  fully  advised  the 
Jniy  In  regard  to  appellee's  theory  of  the 
ease  and  the  law  relative  thereto.  Appel- 
lant's counsel  criticise  as  erroneous  other  in- 
structions given.  While  some  of  these  char- 
ges are  not  as  definite  and  clear  as  they  misbt 
be,  nevertheless  we  perceive  no  error  therein 
prejudicial  to  the  rights  of  ai>i)ellant  Ques- 
tions relative  to  rulings  of  the  court  in  ad- 
mitting and  excluding  certain  evidence  are 
argued  by  appellant's  counsel,  but  under  tbe 
condition  of  the  record  these  in  the  main  are 
not  properly  presented  for  review.  Hence 
we  pass  them  witiiont  consideration. 

As  the  Judgment  must  be  reversed  and  a 
new  trial  ordered  on  account  of  the  error 
pointed  out  in  giving  Instruction  No.  5,  we 
do  not  deem  it  proper  to  review  the  evidence 
or  consider  the  question  as  to  whether  the 
damages  awarded  by  the  Jury  are  excessive. 
We  conclude,  however,  that  the  Jury  may 
have  been  misled  to  the  i^rcjudice  of  appel- 
lant In  tbe  assessment  of  damages  by  reason 
of  the  erroneous  Instruction  In  controversy, 
for  which  error  the  Judgment  Is  reversed  and 
tbt  cause  remanded,  with  instructions  to  tbe 
lower  court  to  grant  appellant  a  new  trial. 

(168  Ind.  467)  ■=» 

PITTSBURGH.  C,  a  &  ST.  L.  RT.  CO.  T. 
COLLINS.    (No.  20.705.)» 
(Supreme  Court  of  Indiana.    Feb.  26.  1907.) 

1.   Al»P«AI/— StaTUTKS— CONSTITUTIONAUTT. 

The  UDConstitiitioDBlity  of  an  act  was  not 
presented  to  the  Supreme  Court  for  considera- 
tioD  nnder  amienroents  of  error  that  tbe  act, 
applied  to  the  facta  in  the  case,  was  ia  deroga- 
tion of  certain  specified  proTisions  of  tbe  United 
States  Constitution,  as  an  assiioiinent  of  error 
must  be  predicated  of  a  specific  ruiioi;  of  the 
trial  court,  and  not  of  an  abstract  proposition 
sf  Uw. 

•Rebasrtng  dsnled  Mar  3,  1M7. 


2.  SAifii— FoBincB  AppcaI/— I1A.W  ov  m  Casb. 

The  decision  of  a  question  on  a  former  ap- 
peal of  a  case  cannot  be  reviewed  on  a  sulMe- 
quent  appeaL 

[Ed.  Note. — For  caws  in  point,  see  Cent  Dijc 
vol.  3.  Appeal  and  l^rror.  SS  435S-13CS.] 

8.  Sakk— Waivkb  or  Ebbob  iii  Afpkllatx 

COUBT. 

Asslnnments  of  error  not  supported  by 
statement,  citation  of  authority,  or  otherwise, 
in  appellant's  brief,  must  be  deemed  waived. 

FKd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol,  3,  Appeal  and  Error.  II  42SC-4261.1 

4.  Master   akd   Sebvant— Railboaos— Irju- 

BTES     TO     SeBVANT  — NEOLIOBNCB— INSTBUO- 
TIONS. 

Id  an  action  by  an  employ<  atrainst  a  rall- 
rond  for  injuries  throiieb  neifliBence.  an  in- 
stniption  referring  to  the  statute  whpri>on  the 
action  was  founded,  iitating  the  issups  joined  and 
tbe  gist  of  the  pleadings,  and  advising  the  jury 
that.  If  plaintiff  proved  by  a  preponderance  of 
tbe  evidence  that  he  was  Injured  through  the 
negligence  of  defendant's  engmeman  as  alleged 
in  the  complaint,  he  would  be  entitled  to  recov- 
er, unless  they  further  found  from  a  lil<e  pre- 
ponderance of  evidence,  that  plaintiff  was  guilty 
of  contributory  negligence,  or  that  defendant 
had  Id  force  at  and  prior  to  the  injury  certain 
rules  for  the  operation  of  Its  road  and  trains, 
and  that  plaintiff  failed  to  comply  therewith, 
and  that  his  disobedience  was  the  proximate 
cause  of  the  injury,  was  proper. 

5.  Sam»— CoNTBiBUTORT  NeaLiOERCB— Isstns 
— Pleaoiko. 

In  an  action  for  injuries  to  plaintiff,  aa 
employ*,  through  negligence,  an  instruction  that 
con fi-ibu lory  negligence  was  a  matter  of  de- 
fense, and  provable  under  a  general  denial,  was 
proper. 

fEd.  Note.— For  cases  in  point  see  Cent  Die. 
vol.  M.  Master  and  Servant,  |  804;  vol.  37, 
Negligence,  {  207.] 

S.  Saub. 

Id  an  action  by  an  employ*  against  a  rail- 
road for  injuries  through  UPgliL-ence,  an  in- 
struction that  if  plaintiff's  contributory  negli- 
gence had  been  established  by  a  preponderance 
of  evidence  without  rpgard  to  the  source  there- 
of, the  verdict  should  be  for  defendant  was 
correct 

7.  Thial  — Questions  fob  Jtray  — Issues  or 
Fact. 

In  an  action  by  an  employ*  against  a  rail- 
road for  Injuries  through  negligence,  an  in- 
strurtion  that  under'the  pleadings  the  averment 
that  at  the  time  of  the  accident  and  of  the 
commencement  of  the  action  defendant  was  a 
railway  corporation  organized  under  the  laws 
of  the  state  was  admitted,  and  that  affirmative 
evidence  of  such  fact  was  not  required,  was 
proi)er. 

8.  Damages— iNSTBUCTtONS. 

In  an  action  for  injuries  through  negli- 
gence, an  instruction  that,  in  estimating  plain- 
tiff's damages,  it  was  proper  to  take  into  con- 
sideration every  particular  and  phase  of  the  in- 
jury, loss  of  time  with  reference  to  plaintiff's 
condition,  and  ability  to  earn  money  in  his  busi- 
ness or  railing,  loss  from  permanent  impairment 
of  physical  powers,  pain  and  suffering  already 
endured,  and  that  might  be  endured  from  such 
injuries  in  the  future,  and  his  personal  dis- 
figurement and  award  plaintiff  such  sum  as 
would  compensate  him,  was  proper. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig. 
vol.  15.  Damages,  II  548-555.] 

9.  Sake. 

Such  instruction  was  not  defective  as  not 
limiting  the  Jury  to  the  evidence  given  on  the 
trial,  but  permitting  them  to  ose  their  own 
judgment  in  determining  the  amount  of  damages 
they  would  award. 
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10.  SaiO— APPBili— BSVIEW— HabMUBSS     KM' 

BOB. 

Where,  In  an  action  axaiast  a  railroad  by 
an  employ^  for  injuries  received  in  a  collision, 
the  jury  found  that  the  application  of  the  brake 
on  the  train  whereon  plaintiff  was  ridiuR  would 
not  have  stopped  the  train  in  time  to  prevent 
the  accident,  the  refnsal  of  a  cbarse  that  if  the 
car  in  which  plaintiff  was  ridint;  was  equipped 
with  a  brake,  by  the  use  of  which  plaintiff  or  a 
hrakeman  under  his  direction  conid  have 
checked  the  speed  or  stopped  the  train,  and  that 
!>ucfa  brake  was  not  applied  and  in  consequence 
H  collision  resulted  cansine  bis  injury,  plain- 
tiff could  not  recover,  was  harmless. 

[Ed.  Note.— For  cases  in  point,  see  Cent  DiK. 
vol.  3,  Appeal  and  Error,  S8  4225-4227.] 

11.  Same— Pbesdmptions— Bdbdbm  of  Show- 
ing Ebbob— Instruction. 

Where  appellant  fails  to  point  ont  evidence 
to  which  a  requested  instruction  is  applicable, 
it  will  be  presumed  that  the  instruction  was  ir- 
relevant and  properly  refused. 

fEjd.  Note. — For  cases  In  point,  see  C«nt  Diit. 
vol.  3.  Appeal  and  Error,  K  3670.  374&-3754.] 

12.  TbiaI/— Instructions. 

The  refusal  of  an  instrnction,  the  subject- 
matter  of  which  is  covered  by  another  instruc- 
tion, is  not  error. 

[Ed.  Note.— For  oases  in  noint,  see  Cent.  DIk. 
vol.  46,  Trial,  {{  651-659.] 

18.  Sajib— Bespective  Dutibs  of  Court  and 

Jury- JuDiciAi.  Discbetion. 

The  RivinK  of  an  instruction  concerning 
the  respective  dntles  of  the  court  and  jnry  lies 
in  the  discretion  of  the  court,  and  its  refusal 
is  not  prejudicial  error. 

fEd.  Note.— For  cases  in  point,  see  Cent.  DIk. 
vol.  46,  Trial,  M  467-474.] 

14.  Appeai/— Review— Habmless  Ebbob. 

Where,  in  an  action  by  an  employ^  axainst 
a  railroad  for  injuries  through  neKllRence,  the 
jury  specially  found  that  plaintiff  was  not  serv- 
inK  under  a  contract  made  prior  to  the  passatra 
nt  the  employer's  liability  act  the  refusal  of  an 
instruction  that  such  act  did  not  apply  to 
contracts  of  employment  which  had  been  entered 
into  prior  to  such  passage  and  continued  after- 
wards was  harmless. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error.  J|  4225-4227.] 

16.  Trial  —  Evidence  —  Motion  to  Stbikk 
Out. 

Where  the  words  "No,  sir,"  in  an  answer, 
"No,  sir:  I  did  not  have  time,"  were  clearly 
responsive  to  the  question  asked,  and  proper, 
an  indpflnite  motion  to  strike  out  the  answer 
was  properly  overruled. 

16.  Appeal— Revibw—Findinos  of  Coubt— 
Conclusiveness  —  Misconduct  of  Coubt 
AND  Counsel. 

Where  the  facts  relating  to  the  charge  of 
misconduct  on  the  part  of  the  trial  court  and 
counsel  were  within  the  personal  knowledge  of 
the  court  and  the  issue  was  heard  and  deter- 
mined on  conflicting  evidence,  the  conclusion 
of  the  trial  court  that  no  harmful  misconduct 
occurred  would  not  l>e  disturbed  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {«  3860,  3083.] 

17.  New  Tbial— Misconduct  of  Juet— Im- 
PBACdVENT  OF  Verdict. 

The  verdict  of  a  Jury  cannot  be  Impeached 
by  an  aflidavit  of  counsel  charging  misconduct 
where  the  source  and  time  of  receiving  informa- 
tion of  such  misconduct  are  not  stated,  the  pre- 
sumption being,  in  the  absence  of  a  showing  to 
the  contrary  that  affiant  received  his  informa- 
tion from  some  meml)er  of  the  jury,  who  can- 
not directly  nor  indirectly  impeach  his  verdict 
[Ed.  Note.- -For  cases  in  point  see  Cent  Dig. 
VOL  37.  New  Trial.  {  290.] 


18,  MAsm  and  Sebtart— iRniBnn  to  Ssst- 
ANT  —  Railboads  —  Negliqencx  —  Ek- 
floteb'b  Liability  Statute. 

Under  Bums'  Ann.  St  1901.  i  7083  (em- 
ployer's liability  statute),  making  railroads  lia- 
ble for  damages  for  personal  injuries  suffered 
by  employes  while  in  their  service  in  certain 
cases,  where  the  injured  employ^  is  in  the  ex- 
ercise of  due  care,  a  liability  may  arise  for  an 
injury  to  the  conductor  of  a  railroad  traim 
through  the  negligence  of  the  engineer  of  tba 
train,  notwithstanding  a  rule  of  the  road  makes 
the  conductor  in  some  respects  the  superior 
servant 

[Ed.  Note.— For  cases  in  point,  see  Cent  Diib 
vol.  34,  Master  and- Servant  M  359-368.] 

19.  Same— CoNTBiBUTOBT  Neougencb— Snr- 
fioienct  of  Evidence. 

In  an  action  by  a  brakeman  against  the 
railroad  employing  him  for  injuries  through 
negligence,  plaintiff  held  not  guilty  of  contribu- 
tory negligence  under  the  evidence. 

Appeal  from  Circuit  Court,  Howard  Coun- 
ty;  J.  F.  Elliott,  Judge. 

Action  by  Thomas  Collins  against  the 
Pittsburgh,  Cincinnati,  Chicago  &  St  Louis 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

G.  B.  Ross,  for  aK»eIlant  Overton  & 
Barnes,  Nelson,  Myers  &  Yarlott,  McCon- 
nell  Jenklnes,  and  Jenkines  &  Stuart,  for  ap- 
pellee. 

MONTGOMERY,  C.  J.  Appellee  brought 
this  action  to  recover  damages  for  a  personal 
Injury  resulting  fr<»n  the  alleged  negligence 
of  an  eugineman,  while  both  were  in  the  em- 
ploy of  the  appellant  The  case  is  in  this 
court  for  the  second  time.  Pittsburgh,  etc, 
Ry.  Co.  V.  Collins,  163  Ind,  560,  71  N.  E.  661, 
It  is  alleged  that  errors  were  committed  In 
overruling  (1)  appellant's  demurrer  to  the 
first  paragraph  of  complaint;  (2)  its  motion 
for  Judgment  upon  the  answers  of  the  Jury 
to  interrogatories,  notwithstanding  the  gen- 
eral verdict;  (3)  Ite  motion  for  a  new  trial; 
and  (4)  its  motion  in  arrest  of  Judgment 

Four  additional  independent  assignments 
of  error  have  been  made  alleging  that  the 
employer's  liability  statute  (Acts  1893,  p.  291, 
c.  130)  is  In  derogation  of  certain  provisions 
of  the  Constitution  of  the  United  States. 
The  office  of  the  assignment  of  errors  is  to 
present  for  review  by  the  Appellate  Court 
specific  rulings  of  the  trial  court  A  proper 
assignment  of  error  must  allege  that  a  par- 
ticular decision  of  the  trial  court  was  er- 
roneous, or  that  the  complaint  in  a  civil  ac- 
tion does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  statement  of 
a  mere  abstract  proposition  will  not  invoke 
the  Judgment  of  this  court  when  assigned  In- 
dependently and  not  involved  in  a  decision 
of  the  lower  court  brought  up  by  the  record 
and  assigned  as  error.  The  alleged  uncon- 
stitutionality of  the  statute  upon  which  this 
action  is  founded  is  not  presented  to  this 
court  for  consideration  under  the  fifth,  sixth, 
seventh,  or  eighth  assignments  of  error. 
Adams  V.  Pittsburgh,  etc.,  R.  Co.,  165  Ind. 
C4S,  74  N.  E.  991;  Pittsburgh,  etc,  B.  Co.  r. 


Digitized  by 


Google 


Ind.) 


PITTSBURGH,  C„  C.  ft  ST.  L.  RY.  CO.  r.  COLLINS. 


417 


Town  of  Walcott,  162  Ind.  399,  401,  69  N.  J£. 
4S1;  Standlah  t.  Bridgewater,  169  Ind.  sm, 
66  N.  E.  189. 

The  first  paragrapb  of  complaint  was  ex- 
pressly held  to  be  sufBclent  upon  the  former 
appeal  of  this  case,  and  that  decision  cannot 
be  reviewed.  Currier  et  al.  t.  Elliott,  141 
Ind.  394,  39  N.  E.  654;  Lillle  v.  Trentman, 
130  Ind.  16,  29  N.  E.  4<^  and  cases  there 
cited. 

The  second  and  fourth  assignments,  alleg- 
ing error  in  overruling  appellant's  motion  for 
Judgment  In  Its  favor,  and  In  overruling  its 
motion  in  arrest  of  Judgment,  have  not  been 
supported  by  statement,  citation  of  authority, 
or  otherwise  in  the  brief,  and  must  be  deemed 
waived.  Storer  v.  Markley,  104  Ind.  535,  73 
N.  B.  1081;  Major  v.  Miller,  165  Ind.  275,  75 
N.  E.  189;  O'Brien  v.  Knotts,  165  Ind.  808, 
75  N.  E.  694;  Stamete  v.  Mitchenor,  105  Ind. 
672,  76  N.  E.  679.  Appellant's  motion  for  a 
new  trial  charged  that  the  verdict  of  the  Jury 
is  not  sustained  by  sufficient  evidence,  and  Is 
contrary  to  law;  that  the  damages  assessed 
are  excessive;  that  the  court  erred  In  giving, 
at  the  request  of  appellee,  instructions  num- 
bered 1,  2,  3,  4,  6,  6,  7,  8,  9,  and  10,  and  In 
refusing  to  give  Instructions  tendered  by  ap- 
pellant numbered  1,  3,  4,  10,  12,  16,  10,  21, 
22,  24,  26,  27,  28,  29,  80,  and  33,  and  In  over- 
ruling appellant's  motion  to  strike  out  the 
words,  "I  did  not  have  time,"  from  the  an- 
swer, "No,  sir;  I  did  not  have  time,"  made 
by  ai^llee  in  response  to  the  question,  "Yon 
did  not  direct  your  brakeman  to  do  so?"; 
that  the  court  erred,  further,  In  refusing  to 
permit  witness  Samuel  F.  Johnson  to  answer 
certain  questions  concerning  the  duties  of  a 
bill  conductor,  and  erred  in  connection  with 
the  admission  In  evidence  of  expectancy 
tables,  and  that  the  court  and  counsel  and 
the  Jury  were  guilty  of  specific  acts  of  mis- 
conduct Appellant's  counsel,  by  failure  to 
present  the  same  for  consideration,  has  waiv- 
ed the  charge  of  excessive  damages,  and  the 
alleged  errors,  in  giving  appellee's  Instruc- 
tions numbered  1,  2,  3,  and  5,  and  in  refus- 
ing to  give  instructions  numbered  3,  4,  12, 
19,  and  21,  tendered  by  appellant,  and  In  ex- 
cluding the  proffered  testimony  of  witness 
Johnson. 

Instruction  No.  4,  given  at  the  request  of 
appellee,  referred  to  the  statute  upon  which 
the  action  was  founded,  stated  the  manner  in 
which  the  issues  were  Joined  and  the  gist  of 
the  pleadings,  and  advised  the  Jury  that  if 
the  plaintiff  had  proved  by  a  fair  prepon- 
derence  of  the  evidence  that  he  was  injured 
through  the  negligence  of  defendant's  engine- 
man,  Arnold,  as  alleged  in  the  complaint,  he 
would  be  entitled  to  recover,  unless  they 
further  found,  from  a  like  preponderance 
of  evidence,  that  plaintiff  was  guilty  of  con- 
tributory negligence,  or  that  the  material 
avermoits  of  the  second  paragraph  of  an- 
swer bad  been  established.  No  substantial 
defect  in  this  instruction  has  been  pointed 
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out,  and  none  Is  apparent  to  ua.  Pittsburgh, 
etc.,  Ry.  Co.  v.  LIghthelser  (Ind.  Sup.)  78  N. 
E.  1033,  1040;  Southern  Indiana  R.  Co.  v. 
Peyton,  167  Ind.  600,  700,  61  N.  B.  722. 

Instruction  No.  6,  of  which  complaint  Is 
made,  In  substance  told  the  Jury  that  con- 
tributory negligence  is  now  a  matter  of  de- 
fense and  provable  under  the  answer  of  gen- 
eral denial.  This  instruction  was  entirely 
appropriate,  and  not  subject  to  criticism. 
The  court,  at  appellant's  request,  further  in- 
structed the  Jury  that  If  appellee's  contribu- 
tory negligence  had  been  established  by  a 
preponderance  of  evidence,  without  regard 
to  the  source  of  such  evidence,  their  verdict 
should  be  in  favor  of  appellant  The  Jury 
was  fully  and  correctly  Instructed  upon  this 
subject  City  of  Indianapolis  v.  Keeley,  7» 
N.  E.  499;  Town  of  Wlnamac  v.  Stout,  165 
Ind.  365,  75  N.  B.  158,  651 ;  M.  S.  Huey  Uo. 
V.  Johnston,  164  Ind.  489,  73  N.  B.  996. 

Instruction  No.  7  embraced  an  order  in  re- 
lation to  the  duties  of  freight  conductors,  and 
charged  the  Jury  that  appellee  could  not  be 
bound  by  such  order  in  -the  absence  of  knowl- 
edge on  his  part  of  its  substance  or  exist- 
ence, and  that  mere  proof  that  the  order  was 
Issued  by  appellant  would  not  defeat  ap- 
pellee's right  of  recovery.  Objection  is  made 
to  the  latter  part  of  the  Instruction.  It  Is  a 
familiar  rule  that  Instructions  must  be  con- 
sidered as  a  whole,  and  not  in  detached  parts. 
In  this  Instruction  the  court  was  not  attempt- 
ing to  state  the  basis  of  appellee's  rights  In 
the  action,  but  the  manifest  point  and  pur- 
pose of  the  Instructioa  was  to  advise  the 
Jury  of  the  effect  and  extent  of  this  order 
as  constituting  a  matter  of  defense.  Taken 
in  connection  with  other  Instructions  given, 
It  cannot  be  fairly  claimed  to  be  an  assump- 
tion that  appellee  bad  a  conceded  right  of 
recovery,  or  that  the  Jury  was  thereby  mis- 
led or  confused.  Board  of  Commissioners  v. 
O'Connor.  137  Ind.  622,  642,  648,  35  N.  E. 
1006,  37  N.  B.  16. 

The  eighth  instruction,  given  upon  the 
subject  of  sudden  peril,  is  criticised  upon 
similar  grounds,  and  for  the  reasons  Just 
stated  we  find  no  error  In  giving  this  Instruc- 
tion. It  Is  further  Insisted  that  appellee 
was  responsible  for  the  peril  with  which  he 
was  confronted,  and  therefore  was  not  en- 
titled to  an  instruction  excusing  a  mistake 
of  Judgment  We  cannot  concur  In  this  view 
of  the  facts,  for  reasons  given  further  along 
In  discussing  the  evidence.  In  our  opinion 
the  instruction  was  properly  given.  Penn  Uo. 
V.  McCaffrey,  139  Ind.  430,  435,  436,  38  N.  K. 
07,  29  Lk  R.  A.  104 ;  Clarke  v.  Penn  Co.,  132 
Ind.  199,  200.  31  N.  E.  808,  17  L.  B.  A.  811, 
and  cases  cited. 

The  ninth  instruction  charged  the  Jury  that 
under  the  pleadings  the  averment  that  at  the 
time  of  the  accident  and  of  the  commence- 
ment of  this  action  appellant  was  a  railway 
corporation  organized  under  the  laws  of  this 
state  was  admitted,  and  that  affirmative  evl- 
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dence  of  such  fact  was  not  required.  A  simi- 
lar Instruction  has  been  very  recently  approv- 
ed  by  this  court  Pittsburgh,  etc.,  R.  Co.  v. 
Llghtbeiser  and.  Sup.)  78  N.  E.  1033,  1037; 
Cincinnati,  etc.,  R.  Co.  v.  McDougall,  108 
Ind.  179,  8  N.  E.  571 ;  Adams  Express  Co.  ▼. 
Hill,  43  Ind.  157;  United  Brotherhood,  etc.. 
V.  Dlnkle,  32  Ind.  App.  273,  69  N.  E.  707. 

Complaint  Is  made  of  instruction  No.  10, 
given  upon  the  subject  of  estimating  dam- 
ages. In  the  enumeration  of  elements  for  the 
consideration  of  the  Jury,  an  instruction  ap- 
proved In  the  case  of  Pittsburgh,  etc.,  R.  Co. 
V.  Montgomery,  152  Ind.  1.  26,  49  N.  E.  582, 
69  L.  R.  A.  875,  71  Am.  St.  Rep.  301,  was  lit- 
ernlly  copied.  In  this  respect  the  Instruc- 
tion was  correct  Wabash,  etc.,  R.  Co.  v. 
Morgan,  132  Ind.  438,  31  N.  B.  661,  32  N.  K. 
85;  Cleveland,  etc.,  R.  Co.  v.  Newell,  104 
Ind.  264,  8  N.  E.  836,  54  Am.  Rep.  312.  The 
Instruction  Is  further  criticised  for  the  rea- 
son tiiat  it  does  not  limit  the  Jury  to  the 
evidence  given  on  the  trial,  but  permits  them 
to  use  their  own  Judgment  in  determining 
what  amount  of  damages  they  will  award. 
This  objection  was  long  ago  answered  by  this 
court  In  the  case  of  City  of  Indianapolis 
V.  Scott  72  Ind.  196,  Worden,  J.,  speaking 
to  this  point  said:  "The  court  enumerated 
certain  matters  that  formed  the  elements  of 
damages.  But  no  Jury  of  reasonable  Intelli- 
gence could  have  been  misled  by  the  charge 
Into  the  supposition  that  such  matters  could 
be  considered  unless  shown  by  the  evidence. 
As  to  the  latter  part  of  the  charge,  the  Jury 
could  not  suppose  they  were  authorized  to 
find  anything  except  from  the  evidence." 
See,  also,  Poland  v.  Miller,  95  Ind.  387,  391, 
48  Am.  Rep.  730;  Louisville,  etc..  By.  Co.  v. 
Falrey,  104  Ind.  409,  429,  8  N.  B.  389,  4  N. 
E.  908;  Ohio,  etc.,  Ry.  Co.  v.  Stein,  140  Ind. 
61,  70,  39  N.  E.  246.  The  first  Instruction 
tendered  by  appellant  was  a  peremptory  di- 
rection to  the  Jury  to  return  a  verdict  In  Its 
favor.  This  Instruction  was  manifestly  un- 
warranted and  rightly  refused. 

The  tenth  Instruction,  tendered  and  re- 
fused, charged  the  Jury  that  if  the  caboose 
In  which  appellee  was  riding  was  equipped 
with  a  brake,  by  the  use  of  which  appellee 
or  a  brakeman  under  his  direction  could  have 
checked  the  speed  or  stopped  the  train,  but 
sucb  brake  was  not  applied,  and  in  conse- 
quence tbe  collision  resulted  causing  bis  In- 
Jury  he  could  not  recover.  In  answer  to  in- 
terrogatory No.  36  the  Jury  found  that  the 
eppllcatlon  of  tbe  brake  would  not  have  stop- 
ped the  train  in  time  to  prevent  tbe  accident 
It  was  conceded  In  argument  that  the  train 
was  not  running  at  an  Improper  rate  of  speed, 
and  we  assume,  therefore,  that  there  was  no 
occasion  to  use  tbe  hand  brake  until  tbe 
threatened  collision  was  discovered.  It  ia 
clear  from  the  answer  of  the  Jury  referred  to 
that  appellant  was  not  harmed  by  the  re- 
fusal to  give  this  instruction.  City  of  Miu- 
de  V.  Hey,  164  Ind.  570,  74  N.  B.  250 ;  Balti- 
more, etc,  E.  Co.  T.  Harbin,  160  Ind.  441, 


443,  67  N.  E.  109 ;  Bamett  v,  Feary,  101  Ind. 
95,  100;  Trentman  v.  Wiley,  85  Ind.  33, 
37,38. 

The  fifteenth  of  appellant's  instructions 
miumerated  certain  facts,  each  of  which  It 
was  declared  must  be  proved  by  a  prepon- 
derance of  the  evidence  to  warrant  a  recovery 
by  appellee.  The  first  of  these  specific  facts 
was  the  corporate  existence  of  appellant 
This  fact  being  admitted  by  the  pleadings  as 
already  shown,  no  proof  of  the  same  was  re- 
quired, and  this  inaccuracy  was  a  sufficient 
Justification  for  the  refusal  to  give  such  hi- 
structlon.  Pittsburgh,  etc.,  Ry.  Co.  v.  Llght- 
belser,  supra. 

Instructions  numbered  22  and  30,  tender- 
ed by  appellant  were  Identical  In  terms,  and 
In  substance  stated  that  evidence  had  been 
Introduced  tending  to  show  that  appellee's 
arm  bad  not  been  skillfully  amputated  or 
properly  treated  afterwards,  and  that  appel- 
lant could  not  be  held  llaUe  In  this  action  for 
tbe  misconduct  of  a  physician.  Appellee's 
counsel  Insist  that  there  was  no  evidence  or 
contention  that  there  had  been  any  unskillful 
surgery  or  treatment  Appellant's  counsel  has 
not  pointed  out  or  referred  us  to  tbe  evi- 
dence to  which  this  instruction  was  appli- 
cable. In  the  absence  of  some  such  reference, 
we  must  presume  that  the  Instruction  was 
Irrelevant,  and  rightly  refused. 

The  twenty-fourth  Instruction  requested  ad- 
vised the  Jury  that  appellant's  liability  did 
not  depend  upon  the  style  and  character  of 
the  caboose  In  which  appellee  was  riding, 
and  that  any  statements  relative  to  that  sub- 
ject could  not  be  considered  upon  tbe  ques- 
tion of  appellant's  negligence.  Tbe  Jury  were 
fully  instructed  as  to  the  actionable  negli- 
gence relied  upon,  and  it  Is  apparent  that  tbe 
style  and  character  of  the  caboose  attached  to 
the  engine  was  not  an  element  of  the  negli- 
gence charged  against  appellant  Tbe  court 
Is  required,  when  seasonably  requested,  to  In- 
struct the  Jury  upon  the  law  applicable  to 
the  Issues.  A  description  of  the  caboose  was 
Inseparable  from  an  account  of  the  accident 
and  Its  character  might  have  some  relation  to 
tbe  question  of  contributory  negligence,  and 
counsel  would  have  a  right  to  refer  to  tbe 
evidence  upon  this  subject  In  arguing  tbe 
question  of  appellee's  freedom  from  fault; 
but  Ve  are  unable  to  find  from  the  record 
any  reason  to  Justify  appellant's  insistence 
that  sucb  instruction  should  have  been  given 
at  Its  request,  and  accordingly  bold  that  It 
was  properly  refused. 

Appellant's  Instruction  No.  28  was  as  fol- 
lows: "Care  is  required  to  keep  out  of  dan- 
ger, as  well  as  to  avoid  it  after  getting  Into 
it  and  the  rule  tbat  sudden  peril  excnses 
does  not  govern  where  the  plaintiir  wltbout 
exercising  due  care  goes  into,  or  places  him- 
self in  the  way  of,  danger."  In  our  view  of 
tbe  facts  as  shown,  this  instruction  mlgbt. 
have  been  Justly  refused  as  Inapplicable ;  but 
conceding  appellant's  right  to  have  tbe  Jury 
instructed  upon  Its  theory  of  defense  and 
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view  of  the  evidence,  there  was  no  error  In 
refusing  this  instruction,  since  the  same  8ul>- 
Ject-matter  was  covered  by  instruction  No. 
25,  given  at  appellant's  request. 

Instmction  No.  27,  tendered  by  appellant, 
relating  to  the  use  of  expectancy  tables  as 
evidence,  was  not  accurately  phrased,  and  Its 
subject-matter  was  fully  covered  by  Instruc- 
tion No.  32,  In  better  form,  given  at  appel- 
lan'8  request.  The  refusal  to  give  this  in- 
struction was  clearly  harmless. 

Instruction  No.  28  was  a  general  statement 
concerning  the  respective  duties  of  the  court 
and  Jury.  Tne  proper  purpose  of  Instructions 
is  to  advise  the  Jurors  upon  the  law  applicable 
to  such  Issues  a^  are  presented  by  the  plead- 
ings, and  not  to  remind  them  of  the  obliga-. 
tions  of  their  oaths,  or  to  eshort  them  to 
faithfully  perform  their  duties  as  Jurors. 
Conceding  that  such  an  instruction  as  the 
one  tendered  is  not  Improper,  the  giving  of  It 
must  be  left  to  the  discretion  of  the  court, 
and  no  prejudicial  error  can  be  Inferred  from 
his  refusal  to  so  charge  the  Jury.  Pfaffen- 
back  T.  Lake  Shore,  eta,  By.  Co.,  142  Ind. 
246,  249,  41  N.  B.  530. 

The  twenty-ninth  instruction  tendered  ad- 
vised the  jury  that  the  employer's  liability 
act  did  not  apply  to  contracts  of  employment 
which  had  been  entered  into  prior  to  -Jan- 
uary 1, 1893,  and  continued  afterwards.  The 
Jury  specially  found  that  appellee  was  not 
serving  under  a  contract  made  prior  to  the 
passage  of  this  statute,  but  was  working 
nnder  a  contract  entered  Into  about  six 
months  before  the  time  of  receiving  uis  in- 
jury. Without  considering  the  accuracy  of 
the  Instruction,  It  follows  that  the  court's 
refusal  to  give  the  same  was  harmless.  City 
of  Mnnde  v.  Hey,  supra ;  Baltimore,  etc.,  B. 
Co.  V.  Harbin,  supra. 

The  thirty-thfrd  instruction  requested  re- 
lated to  the  absence  of  a  turntable  at  Boone, 
and  In  general  theory  was  similar  to  the 
twenty-fourth.  The  court  properly  refused  to 
give  this  instruction  for  the  reasons  stated 
in  considering  the  refusal  to  give  No.  24 
above.  It  appeared  that  there  was  a  hand 
brake  in  the  rear  end  of  the  caboose  as  it 
was  traveling  at  the  time  of  the  accident, 
which  was  not  used  to  stop  the  train.  Be- 
ferring  to  this  circumstance,  upon  cross-ex- 
amination, appellee  was  asked  the  following 
questions:  "lou  did  not  direct  your  brake- 
man  to  do  so?' — to  which  he  answered :  "No, 
sir ;  I  did  not  have  time."  Appellant's  coun- 
sel. Indicating  displeasure  at  the  answer, 
made  an  indefinite  motion  to  strike  out.  The 
words  "No,  sir,"  were  clearly  responsive  to 
the  question,  and  proper.  If  the  residue  was 
not  responsive  and  was  not  proper  by  way  of 
explanation,  the  motion  should  have  been 
addressed  to  that  part  of  the  answer  alone. 
The  motion  was  at  all  events  too  indefinite, 
and  Imposed  npon  the  court  the  duty  of  sep- 
arating the  good  from  the  bad,  and  in  another 
view  was  too  broad,  and  Included  a  part  of 
the  answer  which  was  undeniably   proper. 


and  the  court  could  not  do  otherwise  than 
overrule  it  Waymlre  v.  Lank,  121  Ind.  1-2, 
22  N.  E.  735 ;  Jones  v.  State,  118  Ind.  39,  40, 
20  N.  E.  634;  Blnford  v.  Young,  115  Ind- 
174,  176,  16  N.  B.  142,  The  charge  of  mis- 
conduct on  the  part  of  the  court  and  counsel 
was  supported  by  a£Sdavit,  and  disputed  by 
counter  affidavits.  The  facts  being  within 
the  personal  knowledge  of  the  court,  and  the 
issue  having  been  heard  and  determined  upon 
conflicting  evidence,  we  do  not  feel  warranted 
in  disturbing  the  conclusion  of  the  trial  court 
that  no  harmful  misconduct  occurred.  Trom- 
bley  V.  State  (Ind.  Sup.)  78  N.  B.  976 ;  Stamets 
V.  Mitchenor,  165  Ind.  672,  678,  75  N.  B.  579; 
Messenger  v.  State,  152  Ind.  227,  230,  52 
N.  B.  147. 

Appellant,  as  one  of  the  reasons  for  a  new 
trial,  charged  that  during  the  deliberations  of 
the  Jury  one  of  the  Jurors  produced  and  read 
to  the  jury  a  newspaper  account  of  the  evi- 
dence given  and  of  the  verdict  rendered  upon 
the  first  trial  of  the  cause,  and  thereby  in- 
fluenced the  assessment  of  damages  by  the 
Jury.  This  charge  was  supported  by  the  afli- 
davlt  of  appellant's  counsel;  but  the  source 
and  time  of  receiving  such  Information  was 
not  stated.  The  sworn  statement  of  a  person, 
other  than  a  juror,  that  the  Jury  were  guilty 
of  misconduct  In  the  Jnryroom,  without  stat- 
ing the  source  of  his  knowledge,  is  no  better 
than  an  unverified  complaint  In  the  absence 
of  a  showing  to  the  contrary,  the  presump- 
tion is  that  the  affiant  received  his  knowledge 
from  some  member  of  the  Jury.  The  verdict 
of  a  Jury  cannot  be  Impeached  directly  upon 
the  affidavit  of  one  of  its  members,  nor  may 
it  be  indirectly  impeached  upon  Information 
communicated  l>y  jurors  and  supported  by 
the  affidavit  of  another.  Hutchlns  v.  State, 
151  Ind.  667,  676,  52  N.  B.  403;  Stanley  v. 
Sutherland,  54  Ind.  339,  356;  Treschman  v. 
Treschman,  28  Ind.  App.  206,  220,  61  N.  B. 
961.  It  follows  that  the  court  would  not 
have  been  JustlBed  in  granting  a  new  trial 
upon  this  showing  of  alleged  misconduct  on 
the  part  of  the  jury. 

It  remains  for  us  to  consider  whether  the 
verdict  Is  sustained  by  evidence  and  author- 
ized by  law.  Appellee  had  been  in  appel- 
lant's employ  for  many  years,  and  at  the 
time  he  was  injured  was  employed  as  hill 
conductor,  and  was  required,  when  so  direct- 
ed, to  take  an  engine  and  caboose  and  crew 
and  assist  trains  up  the  hill  between  Peoria 
Junction  and  Boone,  in  Cass  county.  Appel- 
lant bad  in  use  upon  Its  road  between  these 
two  points  the  block  signal  system,  indicating 
to  trainmen  going  east  past  Boone  whether  the 
track  between  said  points  was  clear,  or  was 
occupied  by  one  or  more  trains  going  in  the 
same  direction.  Appellee,  with  an  engine, 
caboose,  and  train  crew,  assisted  a  traia  up 
the  hill  about  noon  January  22,  1901,  and 
was  ordered  to  return.  He  gave  a  copy  of 
the  return  order  to  the  engineer,  and  at  the 
same  time  called  out  to  him  "Green  block" — 
which   Indicated   a   right  to  proceed   with 
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knowledge  tbat  a  train  was  ahead  upon  the 
block  going  towards  Peoria  Junction.  The 
engineer  started  upon  the  return  trip  with  bis 
engine  backing  and  pulling  the  caboose  In 
which  appellee  and  the  brakeman  were  rid- 
ing. The  engine  was  equipped  with  air  and 
an  emergency  brake  attactunent,  and  while 
traveling  at  six  miles  per  hour  could  be 
stopped  within  a  space  of  10  to  15  feet.  The 
caboose  was  a  box  car,  without  a  cupola, 
witb  a  door  In  each  end,  and  a  small  glass 
In  the  upper  part  of  the  door,  and  with  two 
windows  In  ead^  side.  Appellee  was  seated 
on  the  north  side  near  the  front  end  as  they 
proceeded  down  the  hill  at  the  rate  of  0ve 
or  six  miles  per  hour,  and,  looking  through 
the  glass  in  the  door,  be  saw  a  train  standing 
still  upon  the  track  ahead,  near  a  point 
known  as  "Vandalla  Crossing."  He  ran  to 
the  door  and  shouted  fire  or  six  times  to  the 
fireman,  who  had  bis  head  down  and  did  not 
bear  him.  He  then  ran  to  the  other  side  of 
the  car,  and,  standing  upon  the  end  sill  of 
the  caboose,  shouted  to  tbe  engineer,  and  up- 
on attracting  his  attention,  pointed  to  tbe 
train,  but  before  he  could  jump  the  collision 
occured  by  which  lie  was  thrown  from  the 
car  and  bis  arm  crushed  by  the  wheels  of 
tbe  engine  or  car,  making  amputation  near 
the  shoulder  necessary. 

It  is  contended  by  appellant  that,  under  the 
rules  of  the  company  Introduced  in  evidence, 
appellee  as  conductor  had  charge  of  tbe  train 
upon  which  be  was  riding.  Including  the  en- 
gine and  crew,  and  that  his  injury  must  be 
attributed  to  bis  own  omission  to  govern  tbe 
running  of  tbe  train  so  as  to  avoid  the  acci- 
dent. It  is  no  doubt  true  tbat  for  many  pur- 
poses tbe  conductor  is  tbe  superior  servant 
among  the  crew  of  a  train ;  and  has  charge 
of  tbe  train.  It  is  also  indisputable  tbat  tbe 
engineer  has  actual  charge  of  tbe  engine  and 
Its  appliances,  and  special  duties  with  regard 
to  care  and  watchfulness  are  required  of 
him  as  such  engineer  and  by  reason  of  his 
position  at  tbe  front  of  tbe  train.  This 
court  has  repeatedly  held  that  under  the  em- 
ployer's liability  statute  (section  7083,  Burns' 
Ann.  St.  1901),  upon  which  this  action  Is 
founded,  a  person  injured  while  in  line  of 
duty  in  the  service  of  a  railroad  corpora- 
tion and  In  tbe  exercise  of  due  care  and  dili- 
gence by  the  negligence  of  another  in  the 
service  of  such  corporation,  who  at  the  time 
bad  charge  of  an  engine  upon  its  railway,  has 
a  right  of  action  for  such  injury  against  the 
company.  Pittsburgh,  etc.,  K.  Co.  v.  Moore, 
152  Ind.  345,  53  N.  B.  290,  44  L.  R.  A.  038; 
Baltimore,  etc  R.  Co.  v,  Peterson,  156  Ind. 
364,  59  N.  B.  1044 ;  Indianapolis,  etc.,  B.  Co. 
r.  Houlihan,  157  Ind.  494,  60  N.  B.  913,  54 
Ij.  R.  A.  787;  Pittsburgh,  etc.,  K.  Co.  t. 
Lightheiser  (Ind.  Sup.)  78  N.  E.  1033.  It  was 
virtually  decided  upon  the  former  appeal  of 
this  case  that  a  liability  might  arise  under 
this  statute  for  an  injury  to  a  conductor 
through  tbe  negligence  of   an  engineer   in 


charge  of  the  engine,  upon  the  same  train. 
The  question  is  now  directly  presented,  and 
we  hold  tbat  a  liability  does  exist,  notwith- 
standing a  rule  of  the  company  making  the 
conductor  in  some  respects  the  superior  serv- 
ant. Pittsburgh,  etc,  R.  Co.  v.  Collins.  163 
Ind.  569,  71  N.  E.  661;  Dresser,  Employer's 
Liability,  {  74.  p.  337 ;  Caron  t.  Boston,  etc, 
R.  Co.,  164  Mass.  523,  S29,  42  N.  E.  112; 
Welch  T.  New  York,  N.  H.  &  H.  R.  Co.,  170 
Mass.  393,  398,  57  N.  E.  668.  In  our  view 
of  the  law  and  the  facts,  appellee  was  not 
required  to  exercise  that  particular  vigilance 
and  look  out  ahead  in  making  the  return 
trip,  which  is  peculiarly  the  duty  of  tbe  en- 
gineer to  presGf  ve,  and  cannot  be  held  solely 
responsible  for  tbe  operation  of  tbe  train.  It 
was  admitted  in  oral  argument  that  tbe  speed 
of  the  train  was  not  excessive,  and  appellee 
is  not  shown  to  have  omitted  any  proper  pre- 
cauti(m  required  of  blm  until  the  collision 
was  Imminent  It  cannot,  therefore,  be  said 
that  the  sudden  peril  confronting  him  was 
of  his  own  creating.  Appellee,  acting  as  be 
did,  under  a  sudden  impulse  excited  by  tbe 
threatened  danger  attributable  to  tbe  n^li- 
gence  of  the  engineer,  is  not  to  be  deemed 
guilty  of  contributor}'  negligence,  even  tbungh 
bis  action  might  be  regarded  as  negligent  if 
performed  under  circumstances  not  Indicat- 
ing imminent  peril.  We  are  not  in  a  position 
to  say  that  be  did  not  act  with  prudence  on 
discovery  of  bis  danger,  and  are  satisfied  that 
he  did  tbat  which  in  good  faith  he  believed 
at  tbe  time  to  be  best  for  tbe  safety  of  him- 
self and  of  tbe  property  intrusted  to  bis  caie, 
and  he  cannot  be  held  guilty  of  contributory 
negligence;.  Tbe  ovldoice  fully  sustains  the 
verdict 

The  constitutional  validity  of  the  statute  in 
question  so  far  aa  tbe  same  arises  upon  tbe 
evidence.  In  this  case,  has  been  fully  con- 
sidered and  discussed  npon  all  the  points  sug- 
gested In  the  recent  case  of  Pittsburgh,  etc, 
R.  Co.  V.  Ughtheiser  (Ind.  Sup.)  78  N.  E. 
1083.  The  validity  of  the  statute  as  against 
tbe  assaults  of  railway  operators  has  been 
upheld  and  settled;  and  without  elaboration 
we  reaffirm  tbat  conclusion. 

No  error  appearing,  tbe  Judgment  is  af- 
firmed. 


a6S  Ind.  »J) 
NEW  JERSEY.  I.  &  I.  R.  00.  v.  TUXT  et  al. 
(No.  20.857.) 

(Supreme   Court  of  Indiana.    Feb.  26,  1907.) 

1.   EiUINBNT  DOKAIN  —  RAILBOAOS  —  CORDSM- 

KATioN  OF  Right  op  Wat— Damages. 

Where  lands  are  condemned  by  a  railroad 
for  a  ri^ht  of  way,  all  damages  for  rlKhts  taken 
and  resultins  to  the  remaininK  lands,  both  pre^ 
ent  and  prospective,  which  are  the  natural  aaa 
reasonable  incidents  of  tbe  proposed  improTe- 
ment,  must  relate  to  the  time  of  filinx  the  con- 
demnation complaint 

(Eld.  Note.— For  cases  in  point  see  Cent  Dili 
voL  18,  Eminent  Domain,  U  332-344J 
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2.  Watbbs   and   Wateb    Coxtubs— Subfack 
Watek  —  Dbainage    DrroH— Obsteuctioh 

— RaIXiBOAO   Embankkxrt. 

Under  Barns'  Ann.  St.  1901,  I  515S.  »«• 
thorizing  railroads  to  construct  roads  across 
any  stream  of  n'ater,  water  course,  etc,  a  drain- 
age ditch  fed  by  no  spring  or  water  course,  and 
used  and  .constructed  solely  for  expediting  sui^ 
face  drainage,  is  not  a  water  course,  which  the 
railroad  is  obliged  to  preserve  and  restore  to  its 
former  state. 

3.  Samz— RiOBTB  OF  Railkoad. 

Railroad  companies  have  the  same  rights 
as  indiTidoaU  to  throw  barriers  against  the  flow- 
aee  of  surface  water  onto  or  across  their  right 
ol  way. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.   48,   Waters  and   Water  Courses,  H  128- 

loU*  J 

4.  Eminent  DoitAiw— Obstbuctior  ot  Drain 

— ^ASSESSirCNT  OF  DAMAGES. 

Where  a  railroad  was  aothorlzed  to  de- 
stroy a  drain  hy  constructing  its  embankment 
across  the  same,  it  was  proper  for  the  ap- 
praisers in  condemnation  proceedings  to  assume 
that  the  road  would  exercise  its  legal  rights  in 
that  respect,  and  to  consider  the  obstruction 
of  the  drain  and  the  consequences  to  the  land 
whereon  tlte  same  was  situated,  aa  a  proper 
element  of  damage. 

6.  Samb— Aoi  or  OoitoBifHAX(OH— 43oiiBnua- 

TION. 

Where  an  act  of  condemnation  for  a  rail- 
road ri^ht  of  way  included  the  right  of  the 
railroad  to  talte  materials  for'  the  construction 
and  repair  of  the  road  and  the  right  of  way 
over  the  land  sufficient  to  enable  it  to  repair 
and  construct  the  road,  and  the  right  to  convey 
water  by  drains  and  to  malce  proper  drains, 
such  rixbta  were  for  the  benefit  of  the  railroad, 
and  did  not  require  it  to  restore  a  ditch  for  the 
drainage  of  surface  water  across  its  right  of 
war  destroyed  by  the  construction  of  its  em- 
bankment. 

6.  Saitb— Etidencb. 

Where^  under  right  of  way  condemnation 
proceedings,  a  railroad  had  constructed  its  em- 
bankment across  defendant's  drainage  ditch, 
placinx  a  tile  drain  onder  the.  embankment,  a 
witness  was  properly  permitted  to  state,  for  the 
purpose  of  showing  damages,  that  at  the  time 
of  the  trial  the  water  was  backed  up  from  timie 
to  time. 

7.  Samk. 

Where,  at  the  time  of  the  trial  of  railroad 
right  of  way  condemnation  proceedings,  the  road 
had  already  constructed  an  embankment  across 
a  drainage  ditch  on  defendant's  land,  evidence 
as  to  the  manner  of  placing  a  drainage  tile 
through  the  embankmeAt,  and  the  extent  to 
which  the  water  was  thereby  set  back  over 
the  contiguoos  lands,  was  admissible  for  the 
purpose  of  showing  the  actual  damages  to  the 
land  :  it  being  assumed  that  the  road  was  con- 
structed as  contemplnted  at  the  time  the  right 
of  way  was  appropriated,  and  that  the  present 
apparent  damage  would  have  been  reasonably 
anticipated  if  assessed  before  construction. 

&  EviDENC»— Opinion  Eyjdxscs. 

In  railroad  right  of  way  condemnation  pro- 
ceedings, an  expert  witness  was  properly  per- 
mitted to  state  whether  a  certain  sized  tile,  if 
set  at  the  bottom  of  a  drainage  ditch  over  which 
the  railroad  embankment  was  constructed. 
would  stiflloe  to  pass  the  volume  of  water  that 
the  ditch  would  carry  down  to  the  embankment. 
[Gd.  Note.— For  cases-  in  point,  see  Cent.  Dig. 
Tol.  20.  Evidence,  t  2317.] 

fi.  Same— Chaxactbr  ov  Son>— Crops. 

Ib  railroad  right  of  way  condemnation  pro- 
ceedings, witnesses  were  properly  permitted,  as 
a  basis  of  opinions  exprcs.'pd  as  to  the  value  of 
Ik*  land  baforo  aad  aftat  tho  taking,  to  deacrilM 


the   character  of  the   sofl,   and  to  muDe  die 

various  crops  to  which  it  was  adapted. 

[Ed.  Note. — For 'cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  |  2376.] 

10.  Eminent  Domain— Elements  of  Damage. 
In  railroad  right  of  way  condemnatioo  pro- 
ceedings, the  cutting  of  fields  into  inconvenient 
shapes,  the  interruption  of  convenient  ways  for 
animals  to  pass  from  tlie  farm  buildings  to  and 
from  pasture,  and  the  necessity  for  additional 
fencing  are  elements  of  damage  properly  in- 
quired into. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Die 
VOL  18,  Eminent  Domain,  fg  271-277.] 

11.  Same— Incbxased  Hazakd  fbom  Fibe. 
The  increased  hazard  from  fire  being  set 

from  passing  locomotives  is  also  a  proper  con- 
sideriition  for  tlte  Jury  in  estimating  the  dam- 
ages. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  }  298.] 

12.  TBIAI/— lN8TKUC!TI0NS. 

The  refusal  of  a  requested  instruction,  snb- 
stantially  given  by  the  court  in  other  instruc- 
tions, is  not  error. 

■  [EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  46,  Trial,  g{  651-6o9.f 

Appeal  from  Circuit  Court,  St  Josepa 
County;  Walter  A.  Funk,  Judge. 

Action  by  the  New  Jersey,  Indiana  &  Il- 
linois Railroad  Company  against  Joseph  D. 
Tutt  and  others.  From  the  Judgment,  plain- 
tiff appeals.  Transferred  from  Appellate 
Court,  under  Act  1901,  p.  690,  c.  259.  Af- 
firmed. 

Brick  &  Bates  and  Meyer  &  Drommond, 
for  appellant  AnderBon,  Du  Shane  &  Cra- 
bill,  for  appellees. 

HADLEY,  J.  This  was  a  proceeding  by 
appellant  to  condemn  a  right  of  way  for  a 
steam  railroad  over  the  lands  of  appellees. 
Appellant  filed  an  instrument  of  appropria- 
tion in  the  clerk's  office  of  St  Joseph  coun- 
ty, on  June  18,  1904.  On  July  9,  1904,  ap- 
praisers were  duly  appointed  to  assess  the 
damages,  who  estimated  the  same  at  $491, 
and  filed  their  award  with  the  clerk  July 
27,  1904.  An^rust  3,  1904,  appellees  filed 
their  exceptions  to  the  award.  Upon  these 
exceptions  the  proceedings  were  transferred 
to  the  St  Joseph  circuit  court  The  ques- 
tion of  damages  raised  by  the  exceptions  was 
submitted  to  the  Jury  October  17,  1004, 
which  body  returned  ft  verdict  for  $1,700. 
Over  appellant's  motion  for  a  new  trinl.  the 
conrt  rendered  judgment  upon  tlie  verdict, 
form  which  this  api>eal  was  taken. 

The  record  shows  that  the  appellees  are 
the  owners  of  four  40-acre'  tracts  of  land, 
three  40's  lying  north  and  south,  and  the 
fourth  lying  Immediately  west  of  the  north 
40 ;  thus  giving  the  whole  tract  an  "li"  form. 
Appellant's  railroad  traverses  the  west  and 
north  40  near  the  center.  In  a  somewhat 
northeasterly  and  southwesterly  direction. 
The  Kankakee  river  lies  ar  short  distance  to 
tbe  northwest,  and  most  of  the  ai^elleea' 
and  a  large  amount  of  othet,  lands  adjacent 
on  the  north,  east,  and  southeast,  form  ft 
part  of  tbe   headwaters  ot  said  ilvar.    ▲ 
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abort  time  before  tbe  commencement  of  tbese 
proceedings  Mr.  Stndebaker,  the  owne^  of 
the  lands  abutting  on  the  Kankakee  river, 
dredged  a  large  ditch  eastwardly  through  his 
land  to  the  lands  of  Mr.  Kaufman.  The  lat- 
ter, in  torn,  beginning  at  the  end  of  the  Stn- 
debaker ditch,  cnt  a  drain,  6  feet  at  tbe 
top,  5  feet  deep,  and  2^  feet  at  the  I>ottom, 
eastwardly,  through  bis  land,  to  tbe  south- 
west comer  of  appellees'  north  and  west  40 ; 
thence  appellees  continued  it,  at  same  size 
and  depth,  eastwardly,  along  tbe  entire  side 
line  of  the  last-named  40  acres,  and  thence 
southeasterly,  across  their  other  lands,  to  the 
lands  of  Mr.  Burroughs  on  the  east,  at  which 
latter  place  it  received,  for  conveyance  to 
the  Kankakee  river,  a  large  body  of  water 
collected  and  brought  down,  from  the  east 
and  southeast,  through  a  swale.  The  waters 
that  flowed  through  tbe  ditch  came  wholly 
from  heavy  rains,  or  melting  snows,  in  the 
spring  and  fall,  and  before  the  cq;DStnictlon 
of  the  dltcb  there  was  no  channel  of  any 
kind  across  appellees'  land,  and  in  times  of 
heavy  rains  the  waters  would  spread  ont 
over  the  marsh,  and  the  grounds  of  the  plain- 
tiff, and  slowly  make  their  way  to  the  Kanka- 
kee river.  At  the  point  where  the  railroad 
embankment  crossed  tbe  ditcb  described  ap- 
pellant put  In  a  24-inch  tile,  claimed  by  some 
of  the  witnesses  to  have  been  set  18  inches 
higher  than  the  bottom  of  tbe  ditcb  on  tbe 
upper  Bide.  At  the  time  of  the  trial  tbe  rail- 
road was  so  far  completed  that  the  ties  were 
being  laid  through  appellees'  land. 

During  the  trial  a  witness  was  asked 
tbe  following  question:  "Q.  Did  you  notice 
whether  tbe  tile  was  put  In  on  a  level  with 
the  bottom  of  the  ditcb.  Ans.  I  should  think 
it  was  about  18  inches  from  the  bottom  of 
the  ditcb.  The  water  is  backed  up  from 
time  to  time.  It  was  when  I  was  there." 
Appellant  moved  to  strike  out  the  following 
words  of  the  answer:  "Tbe  water  is  backed 
up  from  time  to  time.  It  was  when  I  was 
there" — ^upon  the  ground  that  overflow  caus- 
ed by  backing  water  was  not  a  proper  ele- 
ment of  damage  in  a  condemnation  proceed- 
ing, because  a  recovery  here  would  not  bar 
a  future  recovery  In  another  action  for  fu- 
ture injury  caused  thereby ;  and  for  the  fur- 
ther ground  that  the  damages  should  relate 
to  the  time  of  the  filing  of  the  instrument  of 
appropriation,  and  that  tbe  damage  for  im- 
proper drainage  cannot  be  recovered  in  this 
action  because  such  damage  grows  out  of  neg- 
ligence in  construction.  The  real  basis  of 
many  objections  to  the  introduction  of  testi- 
mony Is  rooted  in  the  fact  that  the  trial  of 
the  exceptions  to  the  award  was  so  long  de- 
layed in  tbe  circuit  court  that  tbe  railroad 
was  constructed  and  the  witnesses  afforded 
an  opportunity  to  observe  the  actual — ^not 
imaginary — effects  the  construction  bad  upon 
tbe  value  of  appellees'  land.  In  tbe  course 
of  tbe  Inquiry  observation  by  the  witnesses 
was  often  referred  to,  and  really  took  the 
place  opinion  would  have  held  If  tbe  trial 


bad  occurred  before  the  building  of  the  rail- 
road, but  throughout  the  trial,  while  consid- 
erable latitude  was  allowed  appellees  In  re- 
ferring to  present  conditions,  all  evidence  re- 
lating to  drainage  was  clearly  limited  to  the 
act  of  appn^rlation,  and  as  computable  of 
that  date.  It  bas  been  uniformly  held  in  this 
state  that  all  damage  for  rights  taken,  and 
resulting  to  the  r«naining  lands,  in  condem- 
nation proceedings,  both  present  and  prospec- 
tive, which  are  tbe  natural  and  reasonable 
incidents  of  the  proposed  improvement,  as- 
suming that  it  will  be  properly  and  legally 
constructed  in  accordance  with  the  instru- 
ments of  appropriation,  must  relate  to  tbe 
time  of  filing  the  condemnation  complaint 
Tbe  rule  is  tnat  there  can  be  no  fresh  dam- 
age without  a  fresh  injury.  Railway  Com- 
pany V.  Hunter,  128  Ind.  213,  27  N.  jS.  477; 
White  V.  Railroad  C!o.,  122  Ind.  317.  23  N. 
B.  782,  7  li.  R.  A.  257 ;  Sherlock  v.  Railroad 
Co.,  115  Ind.  22,  17  N.  B.  171 ;  Railway  Co.  v, 
Allen,  113  Ind.  308,  16  N.  B.  451,  3  Am.  St 
R^.  660.  With  respect  to  the  regularity  in 
allowing  present  conditions  to  be  referred  to, 
in  estimating  the  damage,  we  shall  have  oc- 
casion to  consider  hereafter. 

Tbe  principal  contention  between  the  par- 
ties Is  this:  Appellant  maintains  that  tbe 
destruction  or  Impairment  of  the  drain  above 
described,  as  alleged,  by  building  tbe  rail- 
road embankment  across  It,  was  tbe  result 
of  Improper  construction,  and  afforded  appel- 
lees a  new  and  additional  cause  of  action 
for  damage  that  was  not  assessable  in  the 
first  Instance;  while,  on  the  other  hand,  ap- 
pellees contend  that  tbe  drain  being  an  ar- 
tificial channel  prepared  for  the  collection 
and  conveyance  of  surface  water,  the  rail- 
road company,  by  Its  act  of  condemnation, 
acquired  the  right  to  obstruct  it,  and  to  pre- 
vent the  water  that  flowed  therein  from 
crossing  its  right  of  way,  and  that  in  assess- 
ing tbe  damage  resulting  to  the  farm,  once 
for  all.  It  was  reasonable  to  anticipate  that 
the  company,  in  the  exercise  of  its  legal 
rights,  would  obstruct  the  ditch,  and  there- 
fore the  prospective  loss  of  drainage  was  a 
proper  element  of  damage  to  be  considered 
In  making  up  the  award. 

This  leads  to  the  Inqxilry  whether  tbe 
ditch  was  such  'a  stream  of  water,"  or  "wa- 
ter course,"  as  the  company  was  required 
to  preserve  and  "restore  to  Its  former  state." 
The  legal  distinction  betwerai  a  "stream  of 
water,"  and  a  "water  course,"  If  any,  to 
shadowy  and  nnsubstantlal ;  and  for  our  pur- 
pose here  it  is  enough  to  say  that.  If  tbe 
drain  above  described  was  not  a  water  course, 
It  was  surely  not  a  stream  of  water.  Was 
it  a  "water  course"  within  the  meaning  of 
the  law?  In  a  legal  sense  a  "water  coursk" 
is  a  channel  cnt  through  tbe  turf  by  tbe 
erosion  of  running  water,  with  well-defined 
banks  and  bottom,  and  through  which  water 
flows,  and  has  flowed  immemorially,  not  ne^ 
essarily  ail  tbe  time^  but  ordinarily,  and  per 
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manently  for  substantial  periods  of  each 
year.  Wels  v.  City  of  Madison,  75  Ind.  241, 
253,  39  Am.  Rep.  135 ;  Rice  v.  City  of  Evans- 
Tllle,  108  Ind.  7,  9  N.  B.  139,  58  Am.  Rep.  22; 
Board  v.  Wagner,  138  Ind.  609,  38  N.  E.  171 ; 
Mitchell  V.  Bain,  142  Ind.  604,  42  N.  E.  230; 
Railroad  Company  t.  Speelman,  12  Ind.  App. 
372,  380,  40  N.  E.  541  ;Maxwell  v.  Shirts,  27 
Ind.  App.  629,  61  N.  E.  754,  87  Am.  St  Rep. 
268.  "For  a  water  course,"  says  Justice 
Brewer,  In  Glbbs  v.  Williams,  25  Kan.  214, 
37  Am.  Rep.  241,  "there  must  be  a  channel, 
and  a  bed  to  the  stream,  not  merely  lowland, 
or  a  depression  in  the  prairie  over  which  the 
water  flows.  It  matters  not  what  the  width 
or  depth  may  be,  a  water  course  implies  a 
distinct  channel;  a  way  cut  and  kept  open 
by  running  water."  In  Case  v.  Hoffman,  100 
Wis.  314,  72  N.  W.  390,  74  N.  W.  220,  75  N. 
W.  945,  44  U  R.  A.  728,  it  is  held  that  mere 
surface  or  percolating  water  does  not  become 
a  water  course  by  being  gathered  into  a  ditch 
and  conveyed  away,  and  that  such  surface 
currents  as  do  not  follow  a  designated  and 
known  channel  are  not  governed  by  the  rules 
relating  to  water  courses.  The  same  court 
further  held  that  the  same  line  of  discharge 
of  water,  in  times  6f  heavy  rains  and  melting 
snows,  from  a  pond  created  by  the  natural 
assembling  of  surface  water,  did  not  con- 
stitute a  water  course,  either  when  occupy- 
ing the  surface  or  when  artificially  lowered. 
Fryer  v.  Wame,  29  Wis.  611,  515.  Beyond 
question  it  Is  the  law  of  this  state  that  an  ar- 
tificial channel,  constructed  solely  for  ex- 
pediting surface  drainage,  and  which  is  em- 
ployed but  occasionally  and  temporarily  in 
collecting  and  carrying  away  storm  and  sur- 
face water,  such  waters  only  as  proceed  from 
heavy  rains  or  melting  snows  is  not  a  water 
course  within  the  meaning  of  section  5153, 
Burns'  Ann.  St  1901. 

There  Is  oo  reasonable  dispute  but  that  the 
ditch  in  controversy  was  one  of  this  class. 
It  was  fed  by  no  spring  or  water  course.  It 
contained  and  carried  water  only  In  the  wet 
seasons  of  the  fall  and  spring,  and  drew  no 
part  of  Its  supply  from  any  body  of  water,  ex- 
cept that  which  flowed.  Into  It  from  the 
swale  that  conveyed  surface  water  down 
through  the  farm  of  Mr.  Burroughs  In  wet 
periods.  Under  the  unchallenged  evidence  the 
ditch  In  controversy  was  simply  a  surface 
water  drain.  Being  such.  It  falls  within  the 
doctrine  that  surface  water  is  a  common 
enemy  which  every  proprietor  may  fight  and 
get  rid  of  as  best  he  may.  "The  owner  of 
property,"  says  Judge  Dillon  (Mun.  Corp.  | 
796).  "may  take  Such  measures  as  he  deems 
expedient  to  keep  surface  water  off  from  him, 
or  torn  It  away  from  his  premises."  To  same 
effect,  see  Railroad  Company  v.  Stevens,  73 
Ind.  278,  38  Am.  Rep.  139 ;  Taylor  v.  Flckas, 
04  Ind.  167,  31  Am.  Rep.  114.  Railroad  com- 
panies have  the  same  rights  as  Individuals  to 
ttirow  barriers  against  the  flowage  of  surfye 
water  onto  or  across  their  right  of  way.  Clay 
T.  Railroad  Company,  164  lud.  439,  444,  73  N. 


E.  004,  and  cases  cited.  It  follows  that  ap- 
pellant bad  the  lawful  right  to  destroy  the 
drain  by  constructing  Its  embankment  across 
it ;  and  In  assessing  appellees'  damage  It  was 
proper  for  the  appraisers  to  assume  that  ap- 
pellant would  exercise  Its  legal  rights  In  this 
respect  and  they  were  thus  warranted  In  con- 
sidering tlie  obstmctlon  of  the  ditch,  and  the 
consequences  to  appellees'  farm,  as  a  proper 
elem«it  of  damoge. 

The  argument  that  the  act  of  appropriation 
Imposed  upon  appellant  the  duty  of  restoring 
the  ditch  across  its  right  of  way,  and  that  the 
failure  to  do  it  properly  was  negligence  for 
which  another  action  would  lie.  Is  unsound. 
The  act  of  condemnation  provided,  among 
other  things,  that  It  "Included  the  right  of 
said  company  to  take  materials  (except  tim- 
ber) for  the  construction  and  repair  of  such 
road,  and  the  right  of  way  over  said  land 
sufficient  to  enable  said  company  to  repair 
and  construct  said  road  and  the  right  to  con- 
duct water  by  drains,  and  the  right  to  make 
proper  drains."  These  rights,  so  appropriat- 
ed, were  for  the  benefit  of  the  appropriating 
company.  The  right  to  construct  drains  was 
Intended  to  conserve  appellant's  Interests  in 
draining  Its  right  of  way;  not  for  the  pur- 
pose of  enabling  appellant  to  drain  lands  for 
the  benefit  of  adjoining  proprietors.  The 
ditch  was  a  valuable  attribute  or  part  of  ap- 
pellees' farm ;  and,  like  a  dwelling,  a  barn,  an 
orchard,  or  other  improvement  of  value  to  the 
farm  generally,  or  of  special  value  to  a  part 
of  it  was  subject  to  condemnation  by  appel- 
lant for  the  construction  of  its  railroad,  upon 
payment  of  the  damage  that  the  farm,  as  a 
whole,  would  sustain.  It  was  therefore  clear- 
ly proper  for  appellees  to  Inquire  Into  every 
Item,  or  element,  of  damage  to  their  farm 
that  accrued  as  a  natural  and  reasonable  re- 
sult of  constructing  the  railroad  embankment 
over  the  drain  in  controversy,  both  present 
and  prospective.  So  we  hold  that  the  motion 
to  strike  out  that  part  of  the  answer,  to 
wit,  "The  water  Is  backed  up  from  time  to 
time.  It  was  when  I  was  there" — was  proper- 
ly overruled. 

The  fifth  clause  of  complaint  Is  that  the 
court  permitted  a  witness,  over  objection,  to 
answer  the  following  question:  "Q.  State  the 
level  of  the  bottom  of  the  tile  as  compared  to 
the  bottom  of  the  ditch  on  the  east  side.  Ans. 
Well,  I  should  think  about  18  Inches  above." 
The  ground  of  objection  was  that  the  question 
called  for  condition  created  since  the  filing  of 
the  articles  of  appropriation,  and  the  improp- 
er placing  of  the  tile  was  a  matter  of  neg- 
ligence for  which  a  separate,  and  subsequent, 
action  for  damage  would  lie.  In  this  class  of 
cases  recoverable  damages  are  the  actual 
damages  sustained  by  the  taking,  and  to  the 
remaining  premises,  present  and  prospective, 
to  be  arrived  at  In  the  most  practicable,  re- 
liable way,  and  we  know  of  no  better  way, 
when  possible,  of  ascertaining  such  damages, 
than  by  observing  the  actual  effects  upon  the 
premises  after  the  construction  of  the  rail- 
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road  Is  acoompIlBhed.  In  snch  cases  it  will 
be  assamed  that  the  road  haa  been  constructed 
as  contemplated  at  the  time  the  right  of  way 
was  appropriated,  and  that  the  present  ap- 
parent damage,  would  have  been  reasonably 
anticipated  It  assessed  before  construction. 
Railroad  Company  v.  Kuhn,  38  Kan.  104,  108, 
16  Pac.  7S.  A  distinguished  author  states  the 
proposition  thus:  "It  is  apparent  that,  when 
a  part  of  a  tract  is  taken,  the  damage  to  the 
remainder  can  never  be  satisfactorily  esti- 
mated without  knowing  how  the  works  on  the 
part  taken  are  to  be  constructed.  •  •  • 
If  the  works  have  actually  been  constructed 
before  the  damages  are  assessed.  It  has  been 
held  proper  to  take  Into  consideration  the 
actual  condition  of  the  works  as  affecting  the 
damages."  2  Lewis'  Em.  Dom.  (2d  Ed.)  §  481, 
citing  Union,  etc.,  Railroad  Company  t. 
Moore,  80  Ind.  458,  and  many  other  cases. 

The  insistence  that  the  Inquiry  into  the 
manner  of  placing  the  tile  through  the  em- 
bankment, and  to  the  extent  to  which  the 
water  was  thereby  set  back  over  the  contig- 
uous lands,  should  have  been  denied,  because 
it  exposed  appellant  to  being  mulcted  In  dam- 
age, for  an  act  that  would  not  bar  a  subse- 
quent recovery  for  negligence,  cannot  be  al- 
lowed. Appellant  having  condemned  the  right 
to  obstruct  the  ditch,  and  being  under  no  legal 
duty  to  restore  It  to  its  former  estate,  an  un- 
successful ^ort  to  do  80  of  itself  will  not 
Impose  a  liability  for  negltgenc&  Neither 
will  such  effort,  if  voluntarily  taken,  furnish 
appellant  with  any  valid  basis  to  claim  a  re- 
duction of  the  damage  for  the  obstruction  of 
the  ditch.  It  Is,  however,  manifest  from  the 
record  that  appellant  did  receive  a  very  sub- 
stantial benefit  for  its  effort  to  make  a  con- 
duit for  the  water  through  Its  embankment 
In  answer  to  an  interrogatory  the  jury  re- 
turned ttiat  without  any  provision  being 
made  for  the  escape  of  the  surface  water 
from  one  side  of  the  railroad  to  the  other,  the 
damage  to  appellees'  land  would  be  $3,000, 
and  found  by  their  verdict  that  the  total 
damage  to  the  farm,  Including  the  land 
taken,  was  $1,750.  The  trial  seems  to  have 
proceeded  on  the  assumption  that  the  rail- 
road was.  In  all  respects,  constructed  as 
contemplated  by  appellant  In  Its  act  of  ap- 
propriation, and  what  appears  to  have  been 
the  real  controversy,  on  this  point  was 
whether  the  tile,  in  size  and  in  the  position 
given  it  was  adequate  to  facilitate  the  escape 
of  the  water  so  as  to  prevent  its  being  set 
back  over  the  fields.  The  fact  is  that  if  all 
the  evidence  concerning  the  tile,  which  appel- 
lant claims  was  erroneously  admitted,  had 
been  excluded,  and  the  case  given  to  the  jury, 
with  the  right  for  them  to  anticipate  that 
In  the  conetructlon  of  the  railroad  no  pro- 
Tlalon  would  be  made  for  the  escape  of  the 
water  across  the  railroad,  appellant  might 
have  had  greater  reason  for  complainhig  of 
the  verdict 

A  witnen  was  asked  to  state  whether  a 


24-incb  tUe,  If  set  at  the  bottom  of  the 
ditch,  would  be  sufficient  to  pass  the  volume 
of  water  that  the  ditch  would  carry  down  to 
the  railroad  embankment,  and  he  answered: 
"No,  sir;  I  don't  think  it  would.  I  don't 
think  anything  short  of  a  culvert  or  four- 
foot  opening  would  take  the  water  through." 
Appellant  moved  to  strike  out  the  answer 
because  It  was  the  statement  of  the  wit- 
ness' opinion  on  a  matter  of  fact  that  be- 
longed to  the  jury,  and  not  to  a  witness. 
The  motion  was  overruled.  Assuming  that 
the  testimony  was  material,  we  think  the 
evidence  was  competent.  It  Is  the  law  of 
this  state  that  a  witness  will  not  be  allowed 
to  express  an  opinion  upon  a  subject  of 
which  the  jury  is  as  well  prepared  to  judge 
as  the  witness;  or,  as-  generally  expressed, 
be  will  not  be  permitted  to  give  his  opinion 
upofl  the  exact  question  the  j»ury  are  to  de- 
cide. Bonebrake  v.  Board,  141  Ind.  62,  64, 
40  N.  E.  141;  Railroad  Company  v.  Donne- 
gan.  111  Ind.  1T9,  191,  12  N.  E.  153;  Coal 
Company  v.  Buffey,  28  Ind.  App.  108,  115, 
62  N.  B.  279;  Turnpike  Company  v.  An- 
drews, 102  Ind.  138,  142,  1  N.  B.  304,  52  Am. 
Rep.  053;  Lawson,  Ex.  &  Op.  Bv.,  pp.  507. 
509,  610.  But  as  said  In  IJoshbaugb  v. 
Blrdsell.  90  Ind.  407:  "Whenever  the  sub- 
ject-matter to  wWdi  the  testimony  relates 
cannot  be  reproduced  or  described  to  the 
jury  precisely  as  It  appeared  to  the  witness, 
and  the  facts  upon  which  an  opinion  is 
sought  are  such  as  men  In  general  are  ca- 
pable of  understanding,  then  the  witness 
may  express  his  opinion  upon  such  facts." 
To  the  same  effect  It  Is  said  In  Yost  v.  Con- 
roy,  92  Ind.  471,  47  Am.  Rep.  156:  "Where 
the  matter  of  which  the  witness  speaks  is 
one  which  he  cannot  describe,  or  which  can- 
not be  fairly  presented  to  the  jury  without 
an  opinion,  their  opinions  are  competent; 
•  •  •  or,  -where  the  conclusion  lis  one 
arising  from  an  observation  of  facts,  opin- 
ions will  be  received."  Mr.  Wlgmore,  in  bis 
popular  work  on  Evidence  (volume  3,  tl 
1918-1926,  Inclusive),  argues  for  a  much 
broader  rule  than  we  have  Indicated,  and 
concludes  the  subject  In  these  words:  "The 
question  must  be  asked  on  each  occasion, 
'Can  the  jury  be  fully  equipped  by  the  mere 
recital  of  the  data  to  draw  Inferences?*  In 
other  words,  'Can  all  the  data  be  exactly  re- 
produced by  mere  testimonial  words,  and 
gestures?' "  Section  1920.  There  is  no  claim 
but  the  witness  was  qualified  to  speak,  both 
as  an  expert  on  the  subject  of  drainage  and 
from  personal  observation  of  the  premises. 
Facts  in  such  inquiries  are  always  desira- 
ble, and  should  be  given  the  jury  when  prac- 
ticable, but  when  impracticable,  resort  may 
be  bad  to  trustworthy  opinions,  formed  from 
experience  and  observation. 

Appellees'  land  lay  in  a  flat  and  marshy 
district  The  extent  of  the  watershed  tiiat 
supplied  the  ditch  was  large,  irregular,  and 
unknown;    could  only  be  ascertained  ttf  A 
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dvil  engineer.  Tbe  fall  of  the  water  In  Its 
descent  to  tbe  ditCb,  tbe  obstmctlona  on  tbe 
surface,  tbe  character  of  the  soil  were  all 
matters  to  be  considered  In  determining  tbe 
sufficiency  of  the  24-hich  tile,  and,  however 
clear  and  fortunate  the  witness  might  have 
been  in  describing  the  facts  and  conditions,  it 
Is  not  at  all  probable  that  the  Jury  were  all 
sufficiently  qualified  from  experience,  or  ob- 
servktion  In  similar  affairs,  as  to  dnly  ap- 
preciate all  tbe  material  facts  when  proved. 
While,  on  the  other  band,  a  witness  who  had 
bad  extended  experience  in  observing  and 
studying  such  things  might,  upon  actual 
view,  form  an  opinion  tlmt  would  reasonably 
approach  exactness.  Heick  v.  Volght,  110 
Ind.  279,  11  N.  B.  806.  As  a  basis  of  opln- 
~1ons  expressed  as  to  the  value  of  the  land, 
before  and  after,  witnesses  were  permitted, 
among  other  things,  to  describe  the  character 
of  tbe  soil  and  to  name  the  various  crops 
to  which  It  was  adapted;  and  this  action 
of  the  court  forms  six  separate  exceptions. 
Since  witnesses  are  permitted,  from  neces- 
sity, to  express  their  opinions  as  to  values  in 
such  cases.  It  seems  Impossible  that  a  valid 
reason  can  be  brought  against  the  giving  of 
the  grounds  of  such  opinions  as  a  means  of 
Informing  the  jury  of  their  reasonableness. 
And  such  Is  the  current  of  authority.  Dick- 
enson V.  Pltchburg,  13  Gray  (Mass.)  540; 
Chicago,  etc.,  R.  B.  Co.  v.  Cicero,  154  111. 
656,  39  N.  B.  674;  McClean  v.  Chicago,  etc., 
By.  Co.,  67  Iowa,  568,  25  N.  W,  782;  Mis- 
souri Pac.  B.  Co.  V.  Dulaney,  38  Kan.  246, 
16  Pac.  343;  Sexton  v.  Brldgewater,  116 
Mass.  200 ;  Burt  v.  Wlgglesworth,  117  Mass. 
302;  Hawkins  v.  Fall  River,  119  Mass.  04; 
2  Lewis,  Em.  Domain,  {  435;  St  Louis,  etc., 
By.  Co.  v.  Lymnn.  57  Ark.  512.  22  S.  W.  170; 
Chicago  &  E.  B.  Co.  v.  Kern,  9  Ind.  App. 
505,  36  N.  B.  381.  The  cutting  of  fields  into 
inconvenient  shapes,  the  interruption  of  con- 
venient ways  for  animals  to  pass  from  tbe 
farm  buildings  to  and  from  pasture,  the  ne- 
cessity for  additional  fencing  are  elements 
of  damage  and  may  be  properly  inquired  in- 
to in  a  case  like  this.  Ballroad  Company  v. 
McClure,  20  Ind.  536;  Ballroad  Company  v. 
Lansing,  52  Ind.  229;  Ballroad  Company  v. 
Hunter.  128  Ind.  213,  27  N.  B.  477. 

Tbe  Increased  hazard  from  fire  being  set 
from  passing  locomotives  Is  also  a  proper 
consideration  for  tbe  ixay  In  estimating  the 
damage.  Plank  Boad  Company  v.  Railroad 
Company,  13  Ind,  90,  74  Am.  Dec.  246; 
Swlnney  v.  Railroad  Company,  59  Ind.  205; 
Ballroad  Company  v.  Mnrdock,  68  Ind.  137. 

Exception  is  also  taken  to  the  refusal  of 
the  court  to  give  to  the  Jury  Its  request  ntun- 
bered  1,  relating  to  tbe  duty  of  tbe  Jury  In 
weighing  the  opinions  expressed  by  witness- 
es as  to  the  value  of  the  land,  before  and 
after.  We  perceive  no  valid  objection  to 
the  Instruction;  and  It  Is  quite  evident  that 
the  court's  refnsal  was  on  the  ground  that 
tbe  sam*  subject-matter  was  fully  covered 


by  instruction  No.  4,  given  by  tbe  court* s  own 
motion,  and  No.  8,  given  upon  request  of 
appellees.  Considering  the  Instmcticns  as  a 
whole,  as  is  our  duty,  we  are  of  the  opinion 
that  the  Instruction  refused  was  substan- 
tially given,  as  above  noted,  and  that  no  re- 
versible error  was  committed. 

Divers  other  objections  to  the  giving  and 
refusal  of  Instmotions  are  presented,  but 
such  objections  have  all  been  disposed  of  ad- 
versely to  appellant  by  what  has  been  said 
In  former  parts  of  this  opinion.  We  find  no 
error  in  the  record. 

Judgment  affirmed. 


(39  Ind.  App.  513) 

PITTSBURGH.  C„  C.  &  ST.  L.  BT.  CO.  T. 
FERRELL.     (No.  5,558.) 

(Appellate  Court  of  Indiana.     Feb.  26,  1007.) 

On  petition  for  rehearing.    Petition  over- 
ruled. 
For  former  opinion,  see  78  N.  B.  988. 

PER  CUBIAM.    Behearlng  denied. 

BOBX,  P.  J.  (dissenting).  The  disposition 
of  this  appeal  is  not  of  great  moment  to  the 
parties  Immediately  concerned,  and  no  further 
attention  would  be  given  to  It  if  the  princi- 
ples Involved  were  not  of  tmttsual  importance. 
Those  principles  are  not  abstractly  open  to 
dispute,  but  abstract  principle  in  Itself  avails 
nothing.  It  becomes  potent  only  when  cor- 
rectly applied  to  facts  coming  within  its  rea- 
son, and  therefore  the  problem  which  tries 
the  patience  and  challenges  tbe  efforts  of  the 
courts  is  and  must  always  be  found  in  the  ap- 
plication of  principle  to  fact.  All  persons  are 
equal  before  tbe  law,  and  the  sure  guaranty 
of  every  man's  right  lies  in  the  protection  of 
tbe  right  of  every  other  man :  and  the  first 
and  highest  concern  of  the  state,  and  there- 
fore of  its  law,  is  for  the  life  and  limb  of  its 
citizens,  not  only  for  their  good,  but  for  the 
good  of  the  government  which  depends  upon 
them. 

Beference  has  been  made  during  tbe  discus- 
sion growing  out  of  this  petition  for  rehearing 
to  "ancient  cases  dug  up"  for  use  In  the  dis- 
senting opinion  heretofore  filed.  Tbe  author- 
ities therein  cited  speak  for  themselves.  The 
writer  believes  that  It  is  the  duty  of  the 
eourts  to  regard  precedents.  Broadly  q)eak- 
Ing,  they  are  expressive  of  the  law  as  It  Is 
and  ought  to  be.  Innovations,  created  by  un- 
wise statutes  or  unjust  decisions,  mark  the 
exception,  and  not  the  rule.  But,  waiving 
the  antique  rules  of  tbe  common  law,  let  us 
consider,  irrespective  of  precedent,  historic- 
ally and  practically,  tbe  reason  and  sense  of 
the  situation.  When  tbe  country  was  new. 
Its  population  sparse,  its  forests  uncut,  and 
Its  streams  unbridged,  the  construction  of 
a  railroad  was  a  great  and  difficult  under- 
takhig.    They  were  then,  as  they  are  now. 
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necessltleau  The  development  of  that  locality 
which  was  so  fortunate  as  to  be  penetrated  by 
a  railroad  was  assured.  Money  was  not  plen- 
tiful, and  the  public  built  the  railroads.  Tax- 
es were  levied,  subsidies  voted,  contributions 
made,  grading  and  excavating  was  done,  gra- 
tuitously by  farmers  along  the  line.  Public- 
spirited  citizens  guarantied  the  raising  of 
stated  amounts  beyond  the  ability  of  the 
town  to  pay,  and  impoverished  themselves  in 
making  good  the  guaranty ;  but  the  railroads 
were  built,  and  the  returns  were  so  vast  as 
that  the  foreclosures  and  reorganizations,  by 
which  stock  and  bonds  Issued  to  Individuals 
and  municipalities  were  wiped  out,  seemed  of 
little  Importance.  In  this  eager,  hopeful,  ex- 
panding day,  the  details  of  railroad  construc- 
tion and  operation  were  crude.  Parallel  lines 
of  iron  rails  reaching  from  Chicago  to  New 
York  were  the  sole  concern.  They  sprawled 
across  the  prairie,  through  the  town,  and  into 
the  city.  Had  they  first  been  laid  through  a 
populous,  compact,  and  wealthy  state,  great 
care  would  naturally  have  been  exercised 
from  the  beginning.  They  would  have  been 
fenced  and  guarded.  Overhead  bridges  and 
underground  passageways  would  have  l>een  a 
first  requisite.  Railroads  were  not  thus  con- 
structed in  this  country.  Grade  crossings 
were  the  rule,  and  the  Idea  that  any  duty 
rested  upon  the  company,  except  as  tardy 
Legislatures  declared  It,  was  not  entertained. 
The  citizen  or  the  officer  who  at  that  time  did 
anything  to  delay  the  rapid  completion  of 
these  great  public  highways  became  thereby 
"an  enemy  of  the  people."  Legislatures  were 
imbued  with  the  spirit  Terre  Haute,  etc, 
R.  Co.  V.  State  ex  rel.  Ketcham.  159  Ind. 
43S.  65  N.  B.  401. 

The  courts  were  kind  to  such  corporations 
In  many  ways.  Columbus,  etc.,  R.  Co.  v.  Ar- 
nold, 81  Ind.  174,  99  Am.  Dec.  615;  New 
York,  etc.,  R.  Co.  v.  Perrlguey,  138  Ind.  414, 
34  N.  B.  233,  37  N.  B.  976;  Terre  Haute,  etc., 
R.  Co.  V.  Graham,  95  Ind.  286,  on  page  290 
(last  paragraph),  48  Am.  Rep.  719.  The  doc- 
trine of  contributory  negligence  was  speedily 
invoked  to  protect  them  from  liability  for 
damages  on  account  of  maiming  or  killing 
persons  at  highway  crossings.  For  a  long 
time  such  question  was  left  to  the  jury,  to  be 
by  It  determined  according  to  the  standard  of 
the  conduct  of  a  reasonably  prudent  man  un- 
der the  same  or  similar  circumstances.  O.  & 
M.  R.  Co.  V.  Oollam,  73  Ind.  261,  270,  38  Am. 
Rep.  134.  Tills  standard  was  ultimately  for- 
saken, and  the  courts  prescribed  the  duty  of 
a  traveler  exercising  ordinary  prudence.  He 
must  have  looked  and  listened  attentively 
both  ways,  and,  if  he  could  see,  he  was  pre- 
sumed to  see,  although  he  did  not  see,  and,  if 
he  could  not  see,  he  was  guilty  of  negligence 
for  not  getting  out  and  going  ahead  imtil  he 
could  see.  In  the  exercise  of  the  "extraordi- 
nary care,"  which  was  now  enjoined  upon 
him.  Chicago,  etc.,  R.  Co.  v.  Thomas,  155 
Ind.  634,  639,  58  N.  B.  1040.  The  effect  of 
the  applicatloQ  of  this  doctrine  was  practi- 


cally to  exonerate  the  railroad  company 
from  liability,  In  actions  based  on  negligence, 
because  of  casualltles  occurring  at  highway 
crossings.  There  has  been  a  slight  tendency 
receutly  to  mitigate  the  severity  of  the  hold- 
ings (Greenawaldt  v.  Lake  Shore,  etc.,  R.  Co., 
165  Ind.  219,  74  N.  B.  1081) ;  but  in  the  main 
they  are  still  enforced.  The  disregard  of  the 
rights  and  welfare  of  others  by  one  person 
always  arouses  resentment  against  him,  and 
such  disregard  on  the  part  of  such  corpora- 
tions, unchecked  by  the  courts,  has  produced 
a  result  which  might  have  been  foreseen. 
Manifestations  of  such  disregard  are  not 
confined  to  cases  of  the  class  under  considera- 
tion, but  such  cases  are  expressive  of  it.  Tlie 
average  citizen.  Instead  of  regarding  a  rail- 
road company  with  the  kindliness  that  his 
father  felt  for  it,  has  come  to  regard  it  as 
an  enemy.  Railroads  are  as  beneficial  and 
essential  as  they  ever  were;  more  greatly 
used,  and  the  public  are  individually  more 
dependent  upon  them,  and  their  utility  is 
more  fully  recognized  than  formerly.  But 
their  management  has  aroused  a  spirit  of  op- 
I>ositIon,  because  of  which  the  representatives 
of  such  companies  who  appear  In  court  seem 
to  have  lost  faith  in  the  Jury  system,  over- 
looking the  fact  that  the  vitality  of  that  sys- 
tem lies  in  the  disposition  of  common  men  to 
stand  together  against  any  influence  which 
they  regard  as  Inimical.  By  the  social  com- 
pact meml>ers  of  society  agree  to  be  bound  by 
the  judgment  of  their  peers,  and  corporations 
operating  railroads  form  no  exception  to  the 
rule.  An  individual  who  has  come  into  such 
disfavor  in  his  community  as  that  he  is  sent 
to  state's  prison  on  less  than  legal  evidence 
can  recover  its  favor  by  changing  his  habits 
and  in  no  other  way.  It  may  be  strictly  legal 
for  a  railroad  company  to  refuse  to  attempt  to 
make  any  restitution  to  a  person  injured  by 
it  because  his  view  of  an  approaching  train 
was  obscured  by  smoke  (Oleson  v.  Lake 
Shore,  etc.,  R.  Co.,  143  Ind.  405,  42  N.  E.  736, 
32  L.  R.  A.  149 ;  but  the  occurrence  seems  to 
be  distasteful  to  the  average  man,  and,  in  or- 
der to  overcome  the  impression  such  Incidents 
produce,  it  may  be  necessary,  among  other 
things,  to  kill  fewer  people  at  grade  crossings. 
Another  condition,  which  was  not  counted 
upon,  exists:  A  modern  railroad  corporation 
is  a  money-making  machine.  It  is  within  the 
protection  of  the  law  as  a  person,  but  it  is  a 
good  deal  more  than  a  person.  Its  sole  func- 
tion Is  to  make  money.  Its  board  of  directors 
take  no  share  of  responsibility  to  themselves 
as  individuals.  They  give  only  general  or- 
ders, and  are  concerned  only  with  results — 
with  annual  statements  which  show  Increased 
dividends.  The  superintendent  ot>eys  the 
general  order,  and  feels  absolved  from  re- 
sponsibility for  details  necessary  to  carry 
them  out  The  engineer  who  loses  a  few  min- 
utes from  the  schedule  finds  a  telegram  at  each 
station  demanding  wliy,  and  the  necessity  of 
dally  bread  drives  htm  to  take  chances  and 
make  up  time,  regardless  of  fog  or  careless 
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wmyfarer,  who  may  be  opon  the  track  aronnd 
the  bend.  This  money-making  machine  la  not 
concemed  over  the  statute  deflnlng  man- 
slaughter. It  has  but  one  vulnerable  point. 
It  responds  to  but  one  sentiment  It  will  not 
continue  that  which  costs  it  money  and  low- 
ers diTidends.  If  It  is  cheaper  to  kill  twenty 
of  Its  faithful  employte,  one  at  a  time,  than 
to  build  a  new  bridee,  they  will  have  to  die. 
HolIinKSWorth  v.  Chicago,  etc.,  B.  Ck).,  180 
Ind.  25».  65  N.  E.  750;  Loulsrille,  etc,  R. 
Co.  T.  Wright,  116  Ind.  378,  16  N.  E.  145,  17 
N.  B.  584,  7  Am.  St  Rep.  432.  If  It  la  cheap- 
er to  build  a  bridge,  a  bridge  would  be  ballt 
If  it  will  Increase  dividends  to  enforce  tem- 
perance on  the  part  of  its  employes,  the  cor- 
poration will  at  once  take  an  advanced  posi- 
tion upon  the  temperance  question :  and  Im- 
munity from  the  payment  of  damages  on  ac- 
count of  grade  crossing  accidents  has  proba- 
bly bad  as  much  to  do  with  the  prevalence 
of  mch  accidents  as  the  Increiised  rate  at 
which  It  is  possible  to  run  a  locomotive  en- 
gine. Exemption  from  liability  on  account 
of  9nch  occurrences  should  logically  follow 
from  the  precedent  fact  that  the  owners  of 
the  engine  have  taken  every  step  which  care 
and  foresight  could  devise  to  guard  the  truck. 
The  exercise  of  care  Is  the  only  foundation 
npon  which  such  exemption  can  justly  be 
placed.  A  human  conscience  could  only  Just- 
ify Its  possessor  In  sending  so  dangerous  a 
missile  as  a  swiftly  moving  train  through 
populous  cities  and  country  towns  and  over 
highways,  knowing  the  peril  which  It  carries, 
by  the  reflection  that  nothing  bad  been  left 
undone  to  safeguard  Innocent  persons  who 
may  be  Imperiled  thereby. 

The  superstructure  has  been  erected  before 
the  foundation  was  laid.  The  superstructure 
ia  exemption  from  liability  on  account  of 
crossing  accidents.  The  foundation  for  such 
exemption,  without  which  It  has  nothing  to 
stand  upon,  is  proof  that  tbe  companies  have 
done  all  that  a  reasonable  man.  In  view  o.'bis 
moral  responsibiMty,  ought  to  do  to  guard 
the  ti'a<*  and  thus  avoid  killing  Innocent  per- 
sons: and  that,  too,  without  regard  to 
thoughtlessness  on  their  part,  for  It  Is  as 
much  a  crime  to  kill  a  thoughtless  as  a 
thoughtful  man.  Nothing  remains  except  to 
build  the  foundations  now.  Accidents  such 
08  tbe  one  complained  of  ought  not  much 
longer  to  be  possible.  The  Ingenuity  which  Is 
expended  In  escaping  liability  for  damages  on 
account  of  them,  otherwise  directed,  would 
devise  appliances  to  protect  every  grade  cross- 
ing. Overhead  bridges,  undergrade  passage- 
ways, watchmen,  and  gates  may  be  bad  at 
any  time.  It  Is  not  a  question  of  expense, 
but  of  life.  The  public  pay  a  price  adequate: 
to  provide  every  possible  safeguard,  and  no 
aonnd  policy  can  be  advanced  by  the  exonera- 
tion of  the  management  of  the  railroad  from 
civil  liability  while  such  safeguards  are  luck- 
ing, and  Its  assertion  will  surely  cause  them 
to  be  provided. 

•  Behearing  denied,  S2  N.  E.  «7S. 


The  settled  principles  of  the  "ancient  law" 
and  of  the  modem  law  regarding  willful  In- 
juries are  applicable  to  tbe  servant  State 
V.  Dorsey  (Ind.  Sup.)  20  N.  B.  777,  10  Am. 
St  Kep.  111.  Why  not  to  the  master?  It 
seems  to  me  that  Judges  who  have  obligated 
themselves  to  administer  Justice,  without  re- 
gard to  person,  ought  to  hesitate  a  long  time 
and  have  cogent  cause  before  setting  aside 
sndi  Judgment  as  that  rendered  by  the  trial 
court  In  this  case ;  and  with  great  deference 
I  most  respectfully  submit  that  this  petition 
should  be  srauted,  and  such  Judgment  af- 
firmed. 


(40  Ind.  App.  711) 
MODKRN  WOODMEN  OF  AMKRICA  r. 
VINCENT.    (.\o.  5,aS!).)  i 

(Appellate  Court  of  Indiana.     Feb.  27.  1907.) 

l2fSURANCB— WabRA  NTIBS— CbEACH— EPHSCT. 

Insurpd  warranted  that  be  was  born  on  a 
specifltMi  date  and  agreed  that  any  untrue  an- 
swer sliouid  forfeit  tbe  riKbts  of  biniseif  and 
his  ben(>liciaries  to  all  benefits  derived  from  his 
membership  In  the  society.  Insured  nns,  la 
fact,  a  .vear  older  than  bis  stntejnent  indicated 
but  tbe  breach  was  immaterial  to  tbe  risk  as  he 
would  have  paid  the  same  rate  at  either  age. 
Held,  tiinf  the  bronch  of  warranty  rendered  the 
policy  voidnhle  only,  and  that  the  insurer,  hav- 
in)!  taken  no  steps  to  enforce  a  forfeiture,  must 
be  held  to  have  elected  to  consider  It  valid  and 
was  not  entitled  to  object  in  an  action  to  re- 
cover thereon,  that  the  policy  was  void  from 
tlia  tteginning. 

Appeal  from  Circuit  Court,  Pike  County; 
B.  A.  Ely.  Judge. 

Action  by  Mary  E!.  Vincent  against  the 
Modern  Woodmen  of  America.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Dillon  &  Ely,  for  appellant  Cox,  Crow  A 
Wilson,  for  appellee. 

R0B7,  P.  J.  Action  by  appellee  as  bene- 
ficiary of  a  certificate  of  membership  Issued 
by  appellant  to  Joseph  W.  Vincent,  who  was 
appcllee'si  son.  Trial  by  a  jury,  verdict  and 
Judgment  for  $1,088.75. 

The  errors  a.sslgned  are  that  the  court  erred 
In  sustaining  appellant's  demurrer  to  tbe  sev- 
enth parugraph  of  appellee's  answer,  and  In 
overmiing  her  motion  for  a  new  trial.  In 
the  seventh  parnKruph  of  answer  It  Is  aver- 
red: That  the  contract  sued  upon  Is  bailed  up- 
on appellant's  by-lnws,  the  written  applica- 
tion made  by  s;iid  Vincent  together  with  the 
benefit  certificate  Issued  to  him.  That  said 
Vincent  in  his  application  warranted  as  fol- 
lows: "That  any  untrue  answer  or  state- 
ment or  any  concpitlment  of  facts.  Intentional 
or  otherwise.  In  this  application  shall  forfeit 
the  rights  of  myself  and  that  of  my  bene- 
ficiary, to  any  and  all  benefits  and  profits 
growing  out  of  my  membership  In  said  socie- 
ty." That  among  the  statements  of  said 
npi>Ilcntlon  was  the  following:  "I  hereby 
make  application  for  membership  in  your 
caiup  of  the  Society  of  Modem  Woodmen  of 
Transldr  to  Supreme  Court  denled> 
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America  and  for  Indemnity  In  case  of  my 
death  while  a  member  In  good  standing  In 
said  society,  In  the  sum  of  |1,000.  For  such 
purpose  I  hereby  tender  to  said  society  the 
following  true  and  complete  answers  and 
statements:  (2)  I  was  bom  at  Paris,  Ken- 
tucky, In  the  county  of  Bourbon,  on  the  3d 
October,  1864."  That  be  further  answered 
as  follows:  "I  have  verified  each  and  all  an- 
swers and  statements  of  this  application, 
adopt  them  as  my  own,  and  declare  and  war- 
rant that  they  are  full,  complete,  and  literal- 
ly true,  and  I  agree  that  the  exact  literal 
truth  of  each  shall  be  a  condition  precedent 
to  any  binding  contract  Issued  upon  the 
faith  of  the  foregoing  answers,  and  I  agree 
that  such  answers  and  statements,  together 
with  the  preceding  declaration  shall  form 
the  basis  of  the  contract  between  me  and 
the  Modem  Woodmen  of  America,  and  are 
offered  by  me  as  a  consideration  for  the  con- 
tract applied  for,  and  are  hereby  made  a  part 
of  any  benefit  certificate  that  may  be  Issued 
on  this  application  and  shall  be  deemed  and 
taken  as  a  part  of  such  certificate.  That  this 
application  may  be  referred  to  In  such  benefit 
certificate  as  the  basis  thereof,  and  I  further 
agree  that  If  any  answer  or  statement  In  this 
application  Is  not  literally  true,  or  If  I  shall 
fail  to  comply  with  and  conform  to  all  of 
the  laws  of  said  Modern  Woodmen  of  Amer- 
ica now  in  force  or  hereafter  adopted,  then 
my  benefit  certificate  shall  be  void."  It  Is 
further  averred  that  appellant's  by-laws  re- 
quired that  the  benefit  certificate  contain  said 
warranties;  and.  In  conclusion,  It  Is  aver- 
red "that  the  answer  and  statement  of  said 
Joseph  W.  Vincent  In  said  application,  that 
he  was  born  on  the  3d  day  of  October,  1864, 
was  false  and  untrue  as  the  said  Joseph  W. 
Vincent  was  bom  on  the  3d  day  of  October, 
1863,  wherefore  the  defendant  prays  judg- 
ment" 

Appellant's  attorneys  state  their  position 
as  follows:  "It  was  Vincent's  business  to  see 
that  all  of  bis  answers  were  written  truth- 
fully and  correctly.  As  above  stated  he  said 
that  he  does  verify  each  of  them  and  declare 
them  warranties.'  The- answer  made  by  bim 
as  to  his  age  was  the  warranty  made  so  by 
bis  own  contract  Even  If  It  Is  a  fact  that 
he  did  not  Intend  any  deception  in  said  an- 
swer, this  fact  will  not  avoid  the  effect  of 
such  answer.  That  defendant's  risk  was  not 
Increased  by  Vincent" s  deceU,  though  under 
the  table  of  assessments,  Vincent  paid  the 
same  rate  that  he  would  have  paid  If  he  had 
given  his  triie  age,  still  this  fact  does  not 
avoid  the  effect  of  a  false  answer  or  breach  of 
warranty.  The  law  regards  representations 
made  by  the  applicant  in  an  application  for 
Insurance,  as  a  warranty  to  the  insured  that 
the  facts  so  stated  are  exactly  as  represented. 
They  must  be  literally  true,  whether  material 
or  Immaterial,  or  the  policy  Is  void."  Union 
Central,  etc.,  Co.  v.  Hollowell,  20  Ind.  App. 
150,  153,  60  N.  E.  899;  Supreme  Lodge,  etc., 
T.  Foster,  26  Ind.  App.  333,  59  N.  £L  877. 


The  word  "void"  as  thus  used,  meam  void- 
able at  the  election  of  the  Insurer.  Glens 
Falls,  etc.,  Ca  v.  Michael  aud.  Sup.)  74  N. 
E.  964,  970;  Mtna,  etc.,  Co.  v.  Bocktlng  (Ind. 
App.  No.  6,835,  December  11.  1906)  79  N.  EL 
524.  It  Is  given  that  meaning  wbm  naed  in 
a  statute  where  such  statute  Is  designed  for 
the  protection  of  married  women  against  li- 
ability upon  contracts  of  suretyship.  Lackey 
v.  BorufC,  162  Ind.  371,  53  N.  E.  412.  The 
case  cited  contains,  not  only  a  statement  of 
the  conclusion  above  announced,  but  supports 
it  so  forcefully,  both  by  reason  and  authority, 
as  to  leave  nothing  more  to  be  said. 

The  answer  under  oonslderatlon  shows, 
first,  the  existence  of  a  warranty  (which  was 
Immaterial  to  the  risk);  and,  second.  Its 
breach.  It  does  not  contain  an  allegation  of 
an  election  by  the  appellant  to  avoid  said 
IK>Itcy,  nor  any  facts  tending  to  show  such 
election.  It  ^  based  upon  the  theory  that 
the  breach  of  the  warranty  Ipso  facto,  render- 
ed the  contract  void  from  the  beginning.  The 
word  "void"  was  used  in  Union  Central,  etc, 
Co.  V.  Hollowell,  supra,  and  several  cases  of 
similar  tenor;  but  It  means  no  more  than 
that  the  contract  as  between  the  parties  will 
cease  to  be  effective  at  the  election  of  the 
Insurer.  It  has  sometimes  been  said  that  the 
word  "void"  having  been  used,  and  being  un- 
amblgruous,  no  room  for  construction  exists, 
and  it  must  be  taken  as  written.  This  view 
Is  superficial  and  incorrect  Words  stand 
for  things.  The  conditions  In  connection  with 
which  the  word  "void"  Is  used  In  the  contract 
under  consideration  are  such  as  to  clearly 
show  that  it  was  within  the  province  of  the 
insurer  to  treat  the  contract  as  valid.  If  It 
does  this,  the  assured  will  be  bolden  to  bis 
engagements,  so  far  as  he  and  his  beneficiary 
are  concerned.  If  the  contract  was  totally 
void.  It  could  be  disregarded  by  either  or  both 
parties  without  liability,  and  the  assured  hav- 
ing done  nothing  Illegal,  could  of  course  re- 
cover money  paid  by  him  In  pursuance  of  the 
terms  of  an  attempted  contract  which  did  not 
have,  and  never  could  have,  any  validity  for 
any  purpose,  and  therefore  the  courts  are 
compelled,  by  the  connection  In  which  the 
word  "void"  Is  used,  to  give  it  the  meaning 
which  the  context  shows  was  given  to  It  by 
the  parties.  The  contract  was  not  a  nullity 
from  the  beginning.  It  ceases  to  be  binding 
upon  the  Insurer  only  after  It  has  elected  to 
avoid  It  because  of  the  breach  of  a  warranty 
or  condition.  It  follows  that  an  answer, 
which  seeks  to  defeat  an  insurance  policy 
because  of  a  breach  of  warranty,  must  not 
only  set  up  the  warranty  and  the  breach,  but 
also  an  election  by  the  Insurer  to  avoid  such 
policy  because  of  such  breach,  and  this  ought 
certainly  to  be  true  where  the  warranty  was 
In  regard  to  a  fact  Immaterial  to  the  risk, 
the  breach  of  which  In  no  way  added  to  the 
liability  of  burden  of  the  Insurer,  and  be- 
cause of  which  It  Is  Improbable  that  any  elec- 
tion to  avoid  would  ever  be  made. 

It  will  be  conceded  that  the  assured  might 
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reply  «  waiver  ->f  a  breach  of  warranty  nn- 
-der  any  Tlew  which  can  be  urged.  The  prop- 
osition aa  It  is  presented  upon  demnrrer  to 
the  seventh  paragraph  of  answer,  Is  not,  how- 
arver,  one  of  waiver.  No  doubt  the  Insurer 
might  forfeit  the  policy  for  breach  of  war- 
ranty, and  after  It  had  elected  to  take  ad- 
rnntage  of  such  breach,  it  might  waive  the 
right  thus  secured;  but  until  such  election 
to  made,  there  is  nothing  to  waive.  If  it  al- 
ways treats  the  policy  aa  valid,  such  facts 
-constitute,  not  a  waiver,  but  an  election  to 
treat  the  policy  aa  valid  Instead  of  void;  a 
matter  which  In  the  first  instance  rests  with 
the  Insurer,  and  In  regard  to  which  it  must  It- 
self elet±  The  misuse  of  the  word  "waiver" 
In  this  action  is  clearly  shown  by  a  recent 
writer  In  an  Illustrative  article.  Waiver  In 
Insurance  Oases  (Biwart);  Harvard  Law  Re- 
view, 869. 

Cases  involving  questions  similar  to  the  one 
tiere  presented  are  numerous.  Their  multi- 
plicity and  conflicting  logic  renders  a  retmrn 
to  elemental  principles,  not  only  satisfactory, 
imt  essential,  and  the  result  thus  reached  Is 
•o  eminently  Just  and  fair  as  to  commend  It- 
self. Gases  sustaining  the  conclusion  here 
reached  are  not  wanting;  but  no  attempt 
has  been  made  to  compile  them.  Olens  Falls, 
etc,  Co.  V.  Michael,  supra;  Wing  v.  Harvey, 
13  English  Reports  ^66)  872;  Hemmlngs  v, 
ISceptre  Life,  etc,  Law  Reports,  Chancery 
Div.  865;  Waiver  tn  Insurance  Cases 
<Ewart);    Harvard  Law  Review,  865. 

Judgment  affirmed. 

HADLBY,  WATSON,  and  BABB,  JJ..  cos- 
«rir.  OOMSTOCK,  J.,  concuia  In  result 
MYERS,  0.  J^  absent. 

<40  iDd.  App.  279)       """■" 
CRAIOER  V.  MODERN  WOODMEN  OF 
AMERICA.    (No.  5,794.)* 
<Appellate  Court  of  Indiana.    Feb.  28.   1907.) 

1.  IwsuBAWca— Mdtuai.    Benkvit— AcTiotia— 
Gencbai.  Denial— Paoors  or  Death— Ad- 

mSSIBIXITT. 

A  by-law  of  a  matual  beneiSt  society  pro- 
vided that,  in  cam  a  coroner's  Inquest  was  held 
on  the  death  of  an  assured,  a  copy  of  the  cor- 
oner's proceedings,  all  the  evidence,  and  the 
verdict  must  accompany  the  proofs  of  death, 
4)nt  did  not  stipulate  the  purpose  of  such  proofs. 
In  an  action  on  a  benefit  certificate,  a  bene- 
ficiary did  not  Introduce  In  evidence  the  proofs 
of  death,  to  which  was  attached  a  copy  of  the 
-coroner's  verdict,  with  the  evidence,  but  merely 
Droved,  as  pleaded  in  the  complaint,  that  they 
had  been  made  out  on  blanks  famished  by  the 
defendant,  delivered  to  it.  and  accepted  as  aat- 
Ufactory.  Beld,  that  the  proofs  ot  death  and 
attached  coroner's  verdict  and  evidence  before 
him  were  inadmiasihia  as  evidence  under  a  gen- 
eral denial. 

2.  Savw— Defkicss  or  Suicide. 

A  by-law  of  a  mntnal  benefit  sodety  pro- 
vided that,  in  Case  a  coroner's  inquest  was  held 
on  the  death  of  an  assured,  a  copy  of  the 
coroner's  prooeedinits,  all  the  evidence  and  the 
verdict  must  accompany  the  proofs  of  death. 
A  beneficiary  attached  to  proofs  of  death  a 
copy  of  the  evidence  taken  by  the  earoner.  to- 
cether  with  his  zatom,  the  flading  of  which 

*  Rebeartns  daslsd.    Transfer  to  Suprems  Court 
danled. 


was  that  the  assured  "came  to  Us  death  by 
reason  of  drinkinc  carbolic  add  with  suicidal 
Intent,  evidently  while  in  a  deranged  state  of 
mind."  The  beneficiary  stated  in  the  proofs 
furnished  that  she  did  not  believe  .that  assured 
came  to  his  death  by  drinkina  carbiolic  acid. 
Held,  that  the  record  of  the  coroner's  proceed- 
ings, the  evidence  before  him,  and  bis  verdict 
were  inadmissible  aa  evidence  to  establish  the 
afBrmative  defense  of  suicide. 
Comstock,  J.,  dissenting. 

Appeal  from  Superior  Court,  Vandal>urgb 
County;  John  H.  Foster,  Judge. 

Action  by  Caroline  Craiger  against  the 
Modem  Woodmen  of  America.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  R» 
versed,  and  remanded  with  instructions. 

O.  K.  Denton,  for  appellant  BenJ.  D. 
Smith,  Samuel  Crombaker.  and  Edmund  I* 
Craig,  for  appellee. 

ROBY,  P.  J.  Appellant  sued  upon  a  bene- 
fit certificate  Issued  by  appellee  to  her  son; 
■be  being  the  beneficiary  therein  named. 
She  averred  in  her  complaint  the  death  of 
the  insured,  the  performance  of  all  the  con^ 
dltlons  of  the  contract  on  her  part  and  oa 
the  part  of  tiie  decedent,  and  that  proofs  of 
death  were  made  out  on  blanks  furnished  by 
appellee  and  forwarded  to  and  accepted  by 
It  as  satisfactory.  To  this  complaint  ap- 
pellee anawered  In  two  paragraphs;  the  first 
a  general  denial,  and  in  the  second  set  up 
suicide  In  violation  of  the  provisions  of  the 
contract  To  the  second  paragraph  of  an^ 
swer  a  general  denial  was  filed.  The  causa 
was  submitted  to  a  Jury,  and  a  verdict  re> 
turned  In  appellee's  favor.  The  error  relied 
upon  is  that  the  court  erred  In  overruling 
appellant's  motion  for  a  new  trial.  Tha 
grounds  for  a  new  trial  stated  are  that  the 
court  erred  In  permlttlDg  appellee  to'  Intro- 
duce In  evidence  a  copy  of  the  cnrener's  ver- 
dict which  was  attached  to  the  proofs  of 
death,  and  tn  refusing  to  give  InstmctloB 
No.  7  requested. 

Appellee's  by-lawa  required  that  In  case 
an  Inquest  was  held,  a  duly  authenticated 
and  certified  copy  of  the  coroner's  proceeA- 
Inge,  all  evidence,  and  the  verdict  must  ac- 
company the  proofs.  This  requirement  was 
stated  tipon  the  blanks  furnished  to  appel- 
lant for  such  use.  She  attached  to  such 
proofs  a  copy  of  the  evidence  taken  by  the 
coroner,  together  with  his  return,  the  finding 
of  which  was  that  the  assured  "came  to  his 
death  by  reason  of  drinking  carbolic  acid 
with  suicidal  Intent  evidently  while  in  a  de- 
ranged state  of  mind."  The  testimony  of  a 
number  of  witnesses  was  taken  by  the  coro- 
ner and  accompanied  the  proofs.  In  her  state- 
ment as  to  the  cause  of  death  made  In  saUl 
proofs,  affiant  said  that  she  had  no  personal 
knowledge,  but  bad  been  told  that  the  death 
resulted  from  the  taking  of  carbolic  acid;  but 
that  she  did  not  think  It  true.  The  appellant 
neither  pleaded  nor  proved  anything  wltk  re- 
gard to  the  contents  of  the  proofs  of  death, 
bat  xeUed  upon  the  tact  that  she  had  nud* 
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some  attempt  to  comply  with  the  company's 
requirements,  and  that  It  had  estopped  itself 
from  setting  up  In  defense  to  the  action  the 
fact  that  the  proofs  were  defective.  In  sup- 
port of  this  averment  appellant  did  not  in- 
troduce any  evidence  as  to  the  contents  of 
the  proofs  submitted  by  her.  She  being 
satisfied  with  her  evidence  on  that  point,  the 
proofs  were  not  admissible  when  (^ered  by 
appellee  upon  such  issue;  they  In  no  wise 
tending  to  controvert  appellant's  evidence. 
The  contract  by  which  proofs  of  death  were 
required  did  not  stipulate  the  purpose  of 
such  proofs;  but  preliminary  proofs,  when 
furnished,  are  only  evidence  that  the  insured 
has  complied  with  the  requisitions  of  the 
policy.  2  May,  Insurance,  S  465;  Knight 
Templars  v.  Crayton,  209  111.  550,  70  N.  E. 
1066;  Dougherty  v.  Pacific,  etc.,  Co.  (Pa.)  25 
Atl.  739 ;  Travelers',  etc.,  Co.  v.  Nlcklas  (Md.) 
41  Atl.  906;  Cummins  v.  German,  etc.,  Co., 
192  Pa.  359,  43  Ml.  1016. 

They  were  not  admissible  In  evidence  under 
the  general  denial,  since  nothing  therein  con- 
tained negatived  any  material  averment  of 
the  complaint.  If  admissible,  they  were  only 
80  in  support  of  the  answer  setting  up  death 
by  suicide.  The  contract  of  the  parties  does 
not  stipulate  that  they  shall  be  taken  as 
evidence  to  support  an  affirmative  issue  of 
such  a  nature.  It  Is  therefore  unnecessary  to 
determine  whether  or  not  a  contract  of  such 
a  nature  could  be  recognized.  Proofs  may  be 
used  as  admissions  against  the  beneficiary. 
The  rule  is  that  such  preliminary  proofs  are 
admissible  as  prima  facie  evidence  of  the 
facts  therein  stated  against  the  assured  and 
on  b^alf  of  the  company.  S  Elliott's  Evi- 
dence, {  2387;  Mutual,  etc.,  Ins.  Co.  v.  Hig- 
ginbotham,  95  IT.  S.  380,  390.  24  L.  Ed.  499. 
The  theory  upon  which  such  proofs  are  ad- 
mitted in  evidence  Is  universally  that  of 
an  admission.  The  beneficiary  In  this  case 
was  required  by  the  by-laws  of  the  company 
to  submit  a  duly  authenticated  and  duly  cer- 
tified copy  of  the  coroner's  proceedings,  all 
evidence,  and  the  verdict.  Compliance  with 
such  requirement  amounted  to  an  admission 
that  an  Inquest  was  had,  that  certain  evi- 
dence was  heard,  and  a  certain  verdict  ren- 
dered; but  It  could  not,  by  any  stretch  of 
Imagination,  be  taken  as  an  admission  of 
the  truth  of  the  testimony  or  the  accuracy 
of  the  verdict  So  that  the  quality  essential 
to  the  introduction  of  the  coroner's  verdict  and 
proceedings,  as  evidence  of  the  truth  of  the 
facts  therein  recited,  was  wholly  lacking.  It 
has  been  heretofore  held  by  this  court  that 
the  coroner's  verdict  is  not  admissible  in 
evidence.  Union  Central,  etc.,  Ins.  Co.  v. 
Hollowell,  14  Ind.  App.  611,  43  N.  E.  277; 
Cox  V.  Royal  Tribe,  etc  (Or.)  71  Pac.  73,  60 
Lk  R.  A.  62a  Illinois,  Iowa,  and  Mississippi 
are  the  only  states  in  which  the  contrary 
Is  now  held,  and  cases  decided  by  the  courts 
of  those  states  are  therefore  Irrelevant  to 
the  point  now  under  consideration.  JEtna, 
etc.,  Ins.  Co.  v.  Mllwnrd  (Ky.)  82  S,  W,  SM, 


68  L.  R.  A.  285,  monographic  note  2.  The 
mere  fact  that  such  record  was  furnished  to 
appellant  by  appellee  can  In  no  wise  change 
either  the  reason  for  the  rule  or  the  role 
itself. 

In  this  case  the  proofs  themselves  show 
that  appellant  refused  to  admit  the  truth 
of  the  facts  found  by  the  coroner,  but  ex- 
plicitly announced  her  disbelief  In  their 
truth.  She  cannot  be  held  to  have  admitted 
the  truth  of  the  fact  which  she  expressly 
denied.  In  GoMschmldt  v.  Mutual  Life,  etc., 
Co.,  102  N.  Y.  486,  7  N.  E  408,  the  beneficiary, 
in  attaching  the  copy  of  the  coroner's  verdict, 
stated  that  he  refused  to  be  bound  by  it 
The  court  held  that  it  was  error  to  admit 
such  proofs  in  evidence.  In  Fisher  v.  Fideli- 
ty Mutual,  etc.,  Co.,  188  Pa.  1,  41  Ati.  467, 
the  proofs,  with  a  copy  of  the  coroner's  ver- 
dict attached,  were  Introduced  In  evidence; 
but  the  'court  Instructed  the  Jury  that  such 
evidence  was  not  competent,  pointing  ont 
that  It  could  only  be  competent  as  an  ad- 
mission of  a  fact  which  was  expressly  denied. 
That  the  court  erred  In  permitting  the  af- 
firmative defense  to  be  established  by  the 
introduction  of  a  transcript  of  the  evidence 
of  three  witnesses  examined  before  the  cor- 
oner, together  with  his  verdict  Is  so  clear 
upon  principle  that  a  detailed  examinati<Hi 
of  the  various  cases  decided  by  various 
courts,  relative  to  the  admission  of  proota 
of  de.ath  under  other  conditions  than  thooe 
here  developed,  may  be  excused.  Upon  a 
retrial  of  the  cause,  the  witnesses,  whose 
evidence  was  thus  exhibited  to  the  Jury,  may 
be  called  In  person,  examined  in  open  court 
subjected  to  the  test  of  cross-examination, 
and  the  basis  for  a  legal  conclusion  thus 
fixed  in  accordance  with  the  recognized  prin- 
ciples of  law. 

Judgment  reversed,  and  cause  remanded, 
with  Instructions  to  sustain  the  motion  for 
a  new  trial  and  for  further  consistent  pro- 
ceedings. 

HADLEY,  WATSON,  and  RABB.  JJ„  con- 
cur; MYERS,  C.  J.,  absent 

COMSTOCK,  J.  (dissenting).  Appellant 
plaintiff  below,  brought  this  action  as  bene- 
ficiary against  appellee  on  a  certificate  of 
membership  and  Insurance  In  appellee  society 
in  the  sum  of  $2,000  on  the  life  of  William  F. 
Craiger,  lier  son.  The  complaint  set  up  the 
contract  of  Insurance  as  contained  in  the 
certificate,  alleged  the  death  of  the  insured, 
the  performance  of  all  the  conditions  of  the 
contract  on  her  part  and  on  the  part  of  ttie 
deceased  member,  and  that  proofs  of  death 
were  made  out  on  blanks  furnished  by  ap- 
pellee and  forwarded  to  and  accepted  by  ap- 
pellee as  satisfactory.  The  defendant  an- 
swered In  two  paragraphs— first,  general 
denial ;  the  second  alleging  that  the  insured 
committed  suicide  in  violation  of  the  con- 
tract To  said  second  paragraph  appellant 
replied  In  general  denlaL    Upon  the  trial  a 
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Jnrjr  returned  a  Terdict  in  favor  of  defend- 
ant. Appellant's  motion  for  a  new  trial 
was  overruled,  and  for  this  ruling  of  the 
court  a  reversal  of  tbe  judgment  is  asked. 

To  quote  from  appellant's  brief:  "The 
causes  assigned  for  a  new  trial  were,  in 
brief,  that  the  court  erred  in  permitting  tbe 
appellee  to  Introduce  in  evidence,  under  the 
issues,  the  proofs  of  deatli,  with  a  copy  of 
the  coroner's  verdict  attached ;  second,  in  re- 
fusing to  give  instruction  7,  asked  by  ap- 
pellant" Tbe  certificate  provided  that  In 
case  of  the  suicide  of  the  insured  tbe  policy 
should  I>ecome  null  and  void.  As  to  the 
fact  that  the  deceased  came  to  bis  death  by 
taking  carbolic  acid  with  suicidal  intent  tbe 
evidence  scarcely  admits  of  reasonable  con- 
troversy. Instruction  No.  7,  in  question.  Is  In 
ttie  following  language:  "The  court  Instructs 
yon  that,  owing  to  the  Instinct  of  love  of 
life,  the  presumption  Is  against  death  by 
suicide,  and  the  burden  Is  therefore  upon  the 
party  asserting  death  in  such  manner  to  es- 
tablish the  fact,  and  tbe  evidence  must  be  of 
sucb  a  character  as  to  exclude  with  reason- 
able certainty  every  other  hypothesis  than 
that  of  death  by  suicide."  In  instmctions 
given  by  the  court  at  the  request  of  the  ap- 
pellant the  Jury  was  told  that,  if  It  had  been 
proven  by  a  fair  preponderance  of  the  evi- 
dence that  both  the  plaintiff  and  the  deceased 
Iiad  performed  their  part  of  the  contract  of 
Insurance,  plaintiff  was  entitled  to  recover, 
unless  the  defendant  bad  established  by  a 
fair  preponderance  of  the  evidence  that  the 
deceased  came  to  bis  death  by  suicide ;  that 
when  a  person  is  found  dead,  and  death  may 
have  been  due  either  to  suicide  or  to  acci- 
dent the  presumption  Is  in  favor  of  acci- 
dental death;  that  If  they  found  that  the 
death  of  tbe  Insured  may  have  been  due  to 
suicide  or  that  it  may  have  been  due  to  ac- 
cident, as  by  mistake  in  taking  carbolic  acid 
for  a  dose  of  medicine,  then  the  burden  was 
upon  the  defendant  to  establish  by  a  fair 
preponderance  of  the  evidence  tbe  fact  that 
such  carbolic  add  was  taken  with  the  In- 
tention, on  the  part  of  said  member  to  de- 
stroy his  life;  and,  unless  the  evidence  ex- 
cluded with  reasonable  certainty  any  hy- 
pothesis of  death  by  accident,  tbe  verdict 
should  be  for  the  plaintiff.  If  death  may 
liave  been  due  to  suicide  or  to  accident  or 
mistake  In  taking  carbolic  acid,  the  presump- 
tion is  that  it  is  due  to  such  accident  or 
mistake,  and  that  tbe  burden  Is  upon  tbe 
party  asserting  that  death  was  by  suicide 
to  establish  the  same.  They  were  further 
told  that  the  presumption  of  law  Is,  In  the 
absence  of  any  evidence  as  to  tbe  cause  of 
death,  that  It  happened  from  natural  causes, 
and  that  such  death  did  not  arise  from  self- 
destruction. 

We  have  thus  fully  summarized  tbe  instruc- 
tions given  at  the  request  of  appellant,  to 
show  that  appellant  has  no  cause  to  complain 
of  the  refusal  of  tbe  court  to  give  the  one 
in  question.    Tbe  decisions  on  the  admissi- 


bility of  the  coroner's  verdict  as  evidence  In 
actions  on  life  policies  are  not  In  harmony. 
In  Illinois  It  has  been  held  that  sucb  Inquest 
Is  competent  evidence  as  to  the  cause  ol 
death,  because  tbe  Illinois  statute  requires 
the  Inquest  to  be  returned  to  tbe  clerk  of  the 
circuit  court  of  tbe  county,  whose  duty  it 
will  be  to  file  and  preserve  the  same,  thus 
making  It  a  public  record.  U.  S.  Life  Ins.  Co. 
V.  Klelgast  (111.)  22  N.  B.  467,  6  L.  R.  A.  66.' 
In  Grand  Lodge  of  Illinois,  etc.,  v.  Welting 
ail)  48  N.  B.  59,  61  Am.  St  Rep.  123,  the 
court  say:  "The  current  of  authority  is  that 
post  mortem  Inquisitions  made  under  author- 
ity of  the  coroner  are  admissible  In  evidence." 
In  Knights  Templar,  etc.,  v.  Crayton  (111.) 
70  N.  B.  1066,  the  court  held  that  the  cor- 
oner's verdict  was  competent,  but  the  deposi- 
tions which  were  mere  ex  parte  statements, 
were  Incompetent;  referring  to  U.  S.  Life 
Ins.  V.  Vocke,  129  111.  557.  22  N.  B,  467,  6  L. 
R.  A.  65,  Pyle  v.  Pyle,  158  111.  289,  41  N.  E. 
999,  and  Grand  Lodge,  etc.,  v.  Welting,  supra, 
as  cases  giving  to  the  verdict  somewhat  the 
dignity  of  a  court  proceeding.  The  statutes 
of  this  state  (sections  7937,  7958,  Burns'  Ann. 
St  1894)  make  It  the  duty  of  the  coroner  to 
reduce  bis  verdict  to  writing,  sign  the  same, 
and  file  It  In  the  office  of  tbe  clerk  of  tbe 
circuit  court  of  the  county  In  which  the 
body  of  the  deceased  Is  found.  The  rea- 
sons in  the  Illinois  decision  apply  in  this 
state.  In  Insurance  Co.  v.  Newton,  22 
Wall.  32,  22  L.  Ed.  793,  It  is  held  that  "tbe 
preliminary  proofs  presented  to  an  Insur- 
ance company,  in  compliance  with  the  con- 
ditions of  its  policy  of  insurance,  are  admis- 
sible as  prima  facie  evidence  of  tbe  facts 
stated  therein,  against  the  Insured  and  on 
behalf  of  the  company."  The  case  Is  fol- 
lowed in  Sbarland  v.  Washington  Life  In- 
surance Co.,  101  Fed.  206,  41  C.  C.  A.  307, 
citing,  among  other  cases.  Insurance  Co.  v. 
Higglnbotham,  95  U.  S.  380,  24  L.  Ed.  409; 
Rlcbelleu  Navigation  Co.  v.  Boston  Ins.  Co., 
136  TT.  S.  436,  10  Sup.  Ct  934,  34  L.  Ed.  398; 
Association  v.  Sargent,  142  U.  S.  691,  12  Sup. 
Ct  332,  35  L.  Ed.  1160 ;  Crotty  v.  Insurance 
Co.,  144  U.  8. 621, 12  Sup.  Ct.  749, 36  L.  Ed.  5(56 ; 
Hassen  Camp  v.  Mutual  Benefit  Life  Ins.  Co., 
120  Fed.  475,  56  C.  C.  A.  623.  See,  also,  Su- 
preme Lodge  V.  Beck,  181  U.  S.  49,  21  Sup. 
Ct.  532.  45  L.  Ed.  741;  Keels  v.  Mutual  Re- 
serve Fund  Life  Ass'n  (C.  C.)  29  Fed.  108; 
Metzgradt  v.  Modem,  etc.  (Iowa)  84  N.  W. 
498;  Hart  et  al.  v.  Trustees  Supreme'Lodge 
(Wis.)  84  N.  W.  851;  Bachmeyer  v.  Associa- 
tion, 82  Wis.  255,  52  N.  W.  101;  Pyle  T.  Pyle 
(111.)  41  N.  B.  999. 

The  authorities  are  conflicting  as  to  tbe  ad- 
missibility of  the  coroner's  verdict  when 
alone,  and  by  this  court  it  has  been  held 
Inadmissible.  Union  Central  Life  Ins.  CV>.  v. 
Hollowell,  14  Ind.  A  pp.  611,  43  N.  E.  277. 
But  w»  are  not  adv)sed  of  any  case  which 
holds  It  Incompetent  when  the  claimant  la 
required  to  file  a  certificate  or  verified  copy 
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of  the 'same  with  proofs  of  death.  Under 
Cox  T.  Royal  Tribe,  etc.  (Or.)  71  Pac  73,  00 
L.  R.  A.  620,  cited  by  appellant,  the  by-laws 
provided  that  the  local  lodge  should  fprnlsh 
proofs  of  death,  and  the  conrt  held  that, 
when  so  furnished,  the  proofs  were  not  ad- 
missible, saying:  "It  is  undoubtedly  a  well- 
established  rule  of  law  that  the  record  of  a 
coroner's  inquest  attached  to  proofs  of  death 
inade  by  the  beneficiary  or  his  agent  in  con- 
formity to  blanks  furnished  by  the  company 
is  admissible  in  evidence  along  with  such 
proofs  upon  the  ground  that  it  contains  ad- 
missions of  the  beneficiary  against  his  In- 
terest aa  to  the  cause  of  death" — citing 
Mutual  Benefit,  etc.,  Co.  t.  Newton,  supra ; 
Mutual  Benefit,  etc.,  Co.  t.  Hlgglnbotham, 
supra;  Keels  t.  Mutual  Reserve,  etc.,  supra; 
Sharland  v.  Washington,  etc.,  Co.,  supra ;  Hart 
V.  Fraternal  Reliance,  etc^  Co.,  108  Wis.  400, 
84  N.  W.  851 ;  Walther  y.  Mutual  Life  Ins. 
Co.,  85  Cal.  417,  4  Pac.  413.  "But  the  rule 
can  have  no  application  where  such  proofs 
are  furnished  by  the  company's  agent"  In 
Chambers  v.  Modem  Woodmen  (S.  D.)  99 
N.  W.  1107,  cited  by  appellant,  certificates 
were  made  out  by  the  local  lodge,  and  the 
beneficiary  had  no  knowledge  that  proofs  had 
been  made,  nor  did  it  affirmatively  appear 
that  the  by-laws  of  the  company  or  the  bene- 
fit certificate  required  the  beneficiary  to  fur- 
nish proofs  of  the  Inquest  In  case  of  death 
as  a  part  of  the  proof  of  death.  The  cor- 
oner's verdict  was  held  Inadmissible.  In 
Haughton  ▼.  ^tna  Life  Insurance  Co..  1C5 
Ind.  32,  73  N.  E.  592.  74  N.  B.  613,  the  court 
say:  "Proofs  of  death  furnished  by  appel- 
lant were  properly  admitted  In  evidence.  If 
any  statement  contained  therein  operated  to 
hind  appellant  as  admissions  against  her  in- 
terest, she  was  entitled,  at  the  proper  time, 
to  give  any  explanation  of  the  same  which  she 
might  have."  The  majority  of  the  decisions 
hold  that  the  Inquest,  though  admissible  in 
evidence,  is  not  conclusive  against  the  bene- 
ficiary, who  may  explain  or  disprove  the 
same.  In  the  case  at  bar,  the  piaintlft  had 
the  benefit  of  her  statement  under  oath  that 
she  did  not  believe  that  the  insured  died  from 
taking  carbolic  acid.  The  case  of  Union 
Central  Life  Insurance  Co.  v.  Hollowell, 
supra.  Is  relied  upon  by  appellant  In  that 
case  the  court  say:  "There  was  no  error  In 
refusing  to  allow  appellant  on  the  trial,  to 
read  in  evidence  a  certified  copy  of  the  in- 
quest of  the  coroner.  The  taking  of  testi- 
mony before  the  coroner  was  ex  parte,  and 
his  finding  was  not  admissible  as  affirmative 
evidence  In  support  of  appellant's  defense. 
No  reason  for  the  admission  of  the  finding 
of  the  coroner  and  the  testimony  on  which 
this  conclusion  was  based  was  shown,  unless 
it  was  to  place  before  the  Jury  the  opinion  of 
the  witnesses  and  the  coroner  as  to  the  cause 
of  the  death  of  the  decedent"  etc.  It  does 
not  appear  that  the  plaintiff  furnished,  or 
was  required  to  furnish,  a  copy  of  the  cor- 
oner's inquest  with  proofs  of  death,  pr  that 


th^  were  so  furnished.  This  sufficiently  dis- 
tinguishes that  case  from  the  case  at  bar. 

The  entire  evidence,  including  the  proofs 
of  death,  submitted  under  proper  instruc- 
tions to  the  jury  the  question  of  the  cause  of 
decedent's  death.  The  coroner's  verdict  was, 
in  the  opinion  of  the  writer,  admissible  In 
evidence  only  because  appellee  was  required 
to  file  a  certified  copy  of  the  same  with 
proofs  of  death.  Numerous  cases  held  it 
competent  under  such  circumstances.  None 
to  which  our  attention  has  been  called  hold 
to  the  contrary.  In  the  absence  of  any  agree- 
ment of  the  insured,  or  provision  on  the  sub- 
ject In  the  rules  or  laws  of  the  society,  the 
coroner's  verdict  would  be  inadmissible  aa  a 
mere  ex  parte  statement;  but,  even  If  the 
verdict  of  the  coroner  was  Improperly  ad- 
mitted, the  judgment  of  the  trial  court  should 
be  upheld,  and  Its  action  held  harmless,  not- 
withstanding the  rule  that  improper  testi- 
mony is  presumed  to  be  prejudicial,  for,  in- 
dependent of  the  coroner's  verdict  there  was 
abundant  uncontradicted  evidence  that  the 
deceased  came  to  his  death  by  suicide.  Hop- 
kins V.  Boyd,  18  Ind.  App.  78,  47  N.  B.  480. 

The  Judgment  should  be  affirmed. 


(W  Ind.  App.  6K> 

8CHNELL  V.  SCHNKLU    (No.  5,86&) 

(Appellate  Court  of  Indiana.  Division  No.  2. 
Feb.  26.  1907.) 

1.  PUIADIKQ— iAnSWER^OINDEB     OF    CtAIHS 

FOB  Skt-Off— Ground  fob  Demuhbeb. 
The  joinder  of  three  claims  for  set-off  in 
one  paragraph  of  an  answer  Is  not  ground  for 
demurrer,  where  the  facts  aliened  therein  con- 
stitute a  valid  set-off  as  to  one  of  the  ciaima. 

fEId.  Note.— For  cases  in  point  see  Cent  Di«. 
vol.  39.  Pleading,  S§  293,  486-490.] 

2.  Set-Off  and  ConsTEBCLAiM— Subjects  of 
Set-Off— Mutuality. 

Where  the  widow  of  a  deceased  partner  re- 
ceived money  on  a  note  belongins  to  the  firm, 
and  permitted  the  partnership  affairs  to  be  set- 
tJed  without  accounting  therefor,  such  money 
belonged  to  the  survivinR  partner  and  the  rep- 
resentatives of  the  deceased  partner,  and,  where 
she  was  the  sole  representative  of  the  deceased 
partner  and  entitled  to  all  the  money  collected 
bv  her  except  that  due  the  survivine  partner, 
she  owed  him  the  duty  of  accountins  to  him 
severally  for  such  money,  makinK  his  claim 
for  his  share  of  the  money  held  by  her  a  prop- 
er subiect  of  set-off  in  an  action  by  the  widow 
against  him  on  a  note. 

3.  PAKTNEBSniP    —    SeTTLEMKNT    —    CONCI-U- 
SIVENES3. 

After  the  death  of  one  of  the  partners,  the 
final  settlement  of  the  partnership  and  the  dis- 
charee  of  the  receiver  did  not  conclude  the  snr- 
vivini;  partner  from  asserting  a  claim  axainst 
the  widow  of  the  deceased  partner  for  money  re- 
ceived by  her  on  a  note  due  the  partnership. 
where  such  claim  was  not  before  the  court  at 
the  time  of  the  settlement 

TEd.  Note.— For  cases  in  point  see  Cent  DIji. 
vol.  38,  Partnership,  Si  821,  822.] 

4.  Same— Collection  of  Claims  Afteb  Sn- 
TLEMKNT— Reopening  SETTLEiiENT. 

Where  a  claim  for  money  obtained  by  the 
wife  of  a  deceased  partner  on  a  note  beloneinx 
to  the  partnership  and  withheld  by  her  was  not 
before  the  court  at  the  time  of  the  final  settle- 
ment of  the  affairs  of  the  partnership  and  th» 
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diaehaix*  of  til*  recetrer,  tt  wai  not  neccMair 
that  tha  korvivinK  partner  ahould  have  th«  pro- 
eMdinr"  reopened  and  another  receiver  appoint* 
ed  in  order  to  collect  his  claim. 
B.  PUtADIHO  —  Sct-Of*  —  Dkuamd  —  Aix*- 
•ATIOHS— SvmcIKNCT. 

Whera  the  answer,  in  an  action  on  a  note, 
set  np  by  wav  of  «et-oS  a  claim  for  money  ot>- 
tained  by  plafnUa,  the  widow  of  defendant's  de- 
ceased partner,  on  a  note  dne  the  partnership, 
an  allegation  that  she  refosed  to  aecoant  to 
defendant  for  his  share  of  the  money  collected 
thereon  was  a  sufficient  alleicatioD  of  demaad. 
e.  Sxitm. 

In  an  action  on  a  note,  an  alle«tation  in 
the  answer  aettinc  up  a  aet-oS,  which  averred 
that  a  certain  note  was  executed  to  a  firm 
conststinK  of  defendant  and  plaintifTa  deceased 
husband,  that  plaintiff  obtained  possession  of 
the  note  and  collected  the  money  due  thereon, 
but  which  failed  to  state  from  whom,  and  in 
what  manner  she  came  into  possession  of  the 
note,  was  Insufficient  on  demurrer,  rince  It 
would  be  inferred  that  she  came  into  possession 
of  the  note  Uwfully. 
7.  SAi»-Conci.T;BioRB  ob  Facts. 

In  an  action  on  a  note,  a  claim  of  set-otT, 
which  averred  that  a  partnership  of  which 
plaintiff's  deceased  husband  and  defendant  were 
members  was  indebted  on  a  certain  note  of 
which  no  account  was  taken  on  the  settlement 
of  the  partnership  affairs,  and  which  defend- 
ant was  compelled  to  pay  after  such  settlement. 
that  the  deceased  partner  devised  to  plaintiff 
bis  entire  estate  upon  the  expreaa  condition 
thai  she.  pay  his  indebtedness,  and  that  she 
accepted  the  provisions  of  the  will,  was  ioauffi- 
dent,  where  the  provisions  of  the  will  under 
«hi(^  it  was  claimed  plaintiff  took  decedent's 
property  were  not  set  ont  or  a  copy  thereof 
made  a  part  of  the  pleadinic. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dlx. 
▼ol.  39,  Pleading,  {{  12-23.] 

&  "Wtllb  —  CoNSTRUcnoH  —  Conditions  — 
Pabtnkbship  Debts. 

Where  a  note  civen  by  a  partnership  waa 
paid  by  one  of  the  partners,  the  other  partner's 
liability  to  contribute  to  such  payment,  or.  In 
case  of  his  death,  the  liability  of  his  repreaen" 
tatives.  was  a  debt  within  the  provisions  of 
his  will  bequeathing  all  his  property  to  bis  wife 
•n  the  express  condition  that  she  should  pay  all 
of  his  indebtedness,  and  rendered  her  liable 
therefor  on  acceptinx  the  provisiona  of  the  will. 

Appeal  from  Circuit  Co.urt,  Dubois  County; 
B.  A.  Ely,  Judge. 

Action  by  Rosa  M.  Schnell  against  Peter 
Schnell.  From  a  Judgment  sustaining  plain- 
tiffs  demurrers  to  each  paragraph  of  the  an- 
swer, defendant  appeals.  Reversed,  with 
directions  to  overrule  the  demurm  in  the 
first  and  fourth  paragraphs  of  the  answer. 

W.  B.  Cox.  W.  S.  Hunter,  B.  M.  Swan,  and 
W.  C.  Mason,  for  aooellant.  Traylor  & 
Tiaylor,  for  appellee. 

RABB,  3.  The  appellee  sued  the  appellant 
upon  a  promissory  note  alleged  to  have  been 
executed  by  appellant  to  the  appellee.  The 
appellant  answered  a  set-off  in  four  para- 
graphs. Separate  demurrers  were  sustained 
in  the  9oart  below  to  each  paragraph  of  the 
answer,  and  proper  exceptions  reserved. 
Judgment  was  rendered  on  demurrer  In  favor 
of  the  appellee  for  the  amount  due  on  the 
note  In  suit  The  ruling  of  the  court  oa 
the  demurrer  to  the  answer  U  assigned  as 
•rror  in  this  court. 

80NJ:.-28 


Three  distlnet  matters  an  reBed  on  l>y  the 
appellant  as  constituting  Ids  ground  for  e 
set-off.  All  of  these  matters  are  set  up  In 
the  first  and  fourth  paragraphs  of  the  an- 
swer. One  of  them  is  sq^iarately  stated  In 
the  second  paragraph,  and  another  Is  sepa- 
rately stated  in  the  third  paragraph.  One  of 
these  grounds  of  set-off  is  very  properly 
abandoned  by  the  appellant  in  this  court,  and 
will  be  no  further  noticed.  It  was,  perhapn. 
an  Improper  form  of  pleading  to  Join  all 
three  of  the  appellant's  claims  for  set-off  In 
one  paragraph  of  answer,  but  this  is  not 
a  ground  of  demurrer,  and.  If  the  facts  al- 
leged In  the  first  paragraph  of  the  answer 
were  sufficient  to  constitute  a  valid  set-off 
In  fsTor  of  the  appellant  as  to  any  ooe  of 
these  claims,  the  paragraph  was  sufficient  to 
withstand  the  demurrer. 

Among  other  things,  it  was  alleged  In  this 
paragraph  of  answer  that  the  appellee  was 
the  widow  of  one  Martin  Schnell,  deceased, 
who,  it  is  alleged,  died  September  24,  1894. 
and  that  at  the  time  of  his  death,  and  for 
several  years  prior  thereto,  the  said  Martin 
Schnell  and  the  appellant  were  engaged  as 
equal  copartners  In  the  milling  and  mercan- 
tile business,  under  the  firm  name  of  "M. 
Schnell  ft  Bro.";  that  on  the  first  day  ot 
September,  1884,  the  said  firm  sold  from  their 
stock  of  goods  a  clover  huUer  to  certain  par- 
ties named,  for  the  price  of  $425;  that  the 
purchasers  executed  their  note  therefor  pay- 
able to  the  said  firm  In  one  year  from  date^ 
with  interest;  and  that  said  note  was  by  the 
makers,  without  the  knowledge  or  consent  of 
the  appellant,  delivered  to  the  appellee,  who 
kept  and  retained  the  same  in  her  possession, 
and  afterwards  collected  the  money  due  there- 
on from  the  makers,  and  that  she  still  keeps 
and  retains  the  said  money.  It  is  further 
averred  that  upon  the  death  of  said  Martin 
Schuell  the  appellant  duly  qualified  as  sur- 
viving partner  and  proceeded  to  settle  the 
partnership  business  under  the  provisions 
of  the  statute  regulating  that  subject,  that 
he  was  succeeded  in  said  trust  by  a  receiv- 
er duly  appointed  by  the  court  having  the 
Jiurisdiction  thereof,  and  that  said  receiver 
made  a  final  settiement  of  said  partnership 
affairs  so  far  as  they  were  known  to  him, 
paid  all  of  its  debts,  and  was  duly  discharged 
by  the  court.  It  is  further  averred  that  the 
appellee  concealed  from  the  appellant,  and 
from  the  said  receiver,  the  fact  that  she  had 
received  said  partnership  note  and  said  money 
due  thereon;  that  neither  the  appellant  nor 
the  receiver  had  any  knowledge  of  said  trans- 
action until  after  the  final  settlement  of  the 
partnership  business  by  the  receiver,  and 
neither  the  said  note  nor  the  money  collected 
thereon  were  in  any  manner  accounted  for 
In  said  settlement  of  the  partnership  business 
by  the  appellant  and  the  receiver;  that  ap- 
pellee refuses  to  account  to  Appellant  for 
his  share  of  said  money.  It  Is  also  averred 
that  said  Martin  Schnell  died  testate,  and  by 
his  will  bequeathed  all  of  his  property  to  the 
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appellee,  and  by  virtue  thereof  she  is  entitled 
to  one-half  the  money  collected  on  said  note; 
and  It  is  sought  to  set  off  the  share  of  said 
money  equitably  due  to  the  appellant  against 
the  note  sued  on.  It  is  urged  by  appellee 
against  this  claim,  as  we  understand  bis 
argument,  (1)  that  there  is  no  mutuality  be- 
tween the  claim  sued  on  and  the  claim  set 
up  in  the  answer,  one  being  a  note  given  by 
the  appellant  to  the  appellee  and  the  other 
a  partnership  claim  due  the. appellant,  if  at 
till,  as  a  member  of  the  copai-tnersbip  of  M. 
Schnell  &  Bro.;  (2)  that  the  appellant  is 
bound  by  the  final  settlement  made  of  the 
partnership  business  and  the  discharge  of 
the  receiver  by  the  order  of  the  court  In  that 
matter,  and  precluded  thereby  from  assert- 
ing bis  claim;  (3)  that  one  paitner  may  not 
mnlntain  an  action  against  his  copartner 
while  the  partnership  business  remains  un- 
settled, and  that  the  appellant's  rights  could 
only  be  worked  out  through  the  Intervention 
of  a  receiver  appointed  by  the  court  to  wind 
up  the  affairs  of  the  firm.  We  will  consider 
these  contentions  in  the  order  they  are  stated. 
Fhrst,  in  order  to  authorize  a  set-off,  there 
must  be  a  mutuality  between  the  conflicting 
claims  of  the  appellant  and  appellee;  that  is, 
the  appellee's  claim  against  the  appellant 
must  arise  out  of  contract  debt,  or  duty, 
and  against  the  appellant  severally.  The  ap- 
pellant's claim  against  the  appellee  must  be 
due  him  severally  against  the  appellee  sev- 
erally, and  must  arise  out  of  a  debt,  duty,  or 
contract  which  he  owes  to  the  appellant 
Tested  by  this  rule,  bow  stands  the  case 
here?  The  appellee  received  Into  her  pos- 
session a  promissory  note,  the  property  of  the 
firm  of  M.  Schnell  &  Bro.  By  the  voluntary 
reception  of  this  note  she  became  at  the  elec- 
tion of  the  firm  the  bailee  or  agent  of  the 
Arm.  She  owed  a  duty  to  the  firm;  that  is, 
to  deliver  the  note  to  the  firm.  Fhe  con- 
tinued to  keep  the  note  in  her  possession. 
The  firm  was  dissolved  by  the  death  of  a 
member.  After  that  event  she  received  pay- 
ment of  the  note.  When  she  did  so.  she 
held  the  money  as  the  bailee  of  the  surviving 
partner  or  receiver  appointed  to  succeed  him 
in  the  trust  and  It  was  her  duty  to  account 
to  him  for  the  money  she  thus  received  on 
the  firm  note.  Now,  while  conditions  were 
thus,  the  appellee  owed  no  debt  or  duty  to 
the  appellant  personally,  and  there  would  be 
no  mutuality  between  her  obligation  to  the 
surviving  partner-or  receiver  and  the  obliga- 
tion sued  on  by  her.  But  this  is  not  all  al- 
leged In  the  answer.  The  answer  further 
shows  that  the  appellee  failed  to  perform 
the  duty  she  owed  the  partnership  and  to  Its 
successor,  the  surviving  partner  or  receiver; 
and  that  she  permitted  the  partnership  af- 
fairs to  be  settled,  its  debts  paid,  and  the  re- 
ceiver discharged,  still  retaining  this  part- 
nership money  In  her  hands,  wholly  unac- 
counted for.  It  Is  well  settled  that,  where  a 
partnership  is  dissolved,  Its  debts  paid,  and 
Its  affairs  wound  up,  partnership  property 


remaining  belongs  to  the  individual  members 
of  the  firm  as  joint  tenants  or  tenants  In 
common.  Matlock  v.  Matlock,  5  Ind.  408; 
Smith  V.  E^ans,  37  Ind.  52C;  Huston  v.  Nail, 
41  Ind.  5(M;  Stair  v.  Blchardson,  108  Ind.  429, 
9  N.  £.  300;  Needbam  v.  Wright  140  Ind. 
190,  39  N.  R  5ia  In  this  state  of  the  case 
the  money  in  appellee's  hands  clearly  be- 
longed to  the  appellant  and  the  representa- 
tives of  bis  deceased  partner  in  equal  shares, 
and  the  appellee  owed  to  them  the  duty  to 
account  for  the  money  which  she  thus  held 
belonging  to  the  surviving  partner  and  the 
representatives  of  the  deceased  partner.  If 
the  representatives  of  the  deceased  partner 
were  persons  other  than  herself,  the  point 
that  there  was  no  mutuality  in  the  claim 
sued  on  and  that  set  up  In  the  set-off  would 
be  well  taken,  but  the  averments  of  the  an- 
swer show  that  the  appellee  herself  was  the 
sole  representative  of  the  dead  partner,  and 
on  that  account  was  entitled  to  all  the  money 
collected  by  her,  except  what  was  due  the  ap- 
pellant and  that  therefore.  It  shows  a  duty- 
owing  by  the  appellee  to  the  appellant  to 
account  to  him  for  his  share  of  the  partner- 
ship moneys  which  she  Is  alleged  to  have 
retained  In  her  possession,  and  that  this  is 
a  several  duty  owing  by  the  appellee  several- 
ly to  the  appellant  severally. 

The  second  point  urged  against  this  claim 
of  the  appellant  is  that  be  was  bound  and 
concluded  by  the  final  settlement  of  the 
partnership  and  the  discharge  of  the  receiv- 
er by  the  court  from  asserting  the  claim  set 
up  by  him  In  this  paragraph  of  set-off;  and 
numerous  authorities  are  cited  in  support  of 
this  .contention.  These  authorities  all  re- 
late to  the  effect  of  final  settlement  made  by 
executors  and  administrators,  and  do  not  ap- 
ply to  the  case  made  in  the  answer.  There 
is  a  very  marked  distinction'  between  the 
law  governing  the  final  settlement  of  de- 
cedent's estates  and  the  law  governing  the 
settlement  of  the  b-usiness  and  affairs  of  a 
partnership  dissolved  by  the  death  of  a  mem- 
ber. In  the  former  case  the  law,  by  proper 
notice,  brings  every  person  Interested  In  the 
estate  under  the  jurisdiction  of  the  court. 
Notice  to  heirs  and  creditors  is  required  to 
be  given  of  the  taking  out  of  letters  and 
of  the  final  settlement  of  the  estate.  And 
thus  all  heirs  and  all  creditors  are  brought 
within  the  jurisdiction  of  the  court  and  bound 
by  Its  orders  and  decrees.  Nothing  of  the 
kind  Is  required  or  contemplated  by  the  stat- 
ute providing  for  the  settlement  of  a  part- 
ner!!hlp  dissolved  by  the  death  of  a  member. 
It  is  not  designed  by  the  law  that  such  set- 
tlement shall  have  the  binding  force  and 
effect  of  an  adjudication  beyond  the  matters 
that  are  presented  in  the  settlement  Bven 
if  such  order  of  the  court  discharging  a  sor- 
viving  partner  of  his  final  settlement  of  a 
partnership  business  were  a  conclusive  ad- 
judication between  the  partners  and  their 
representatives  In  this  cause,  still  it  would 
not   be   conclusive  here.    In  this  case  the 
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claim  asserted  by  the  appellant  against  the 
appellee  is  not  based  on  tier  relation  to  the 
deceased  member  of  the  firm  as  his  heir  or 
representative,  but  is  founded  upon  her  re- 
ceiving, as  a  stranger,  and  retaining  in  her 
hands,  property  that  belonged  to  the  firm. 
Could  there'  be  a  doubt  but  that  if  some 
third  party,  related  in  no  way  to  either  par- 
ty, should  obtain  possession  of  the  partner- 
ship property  and  retain  such  property  in 
bis  bands  until  after  the  dissolution  of  the 
partnership  by  the  death  of  one  of  the  mem- 
bers of  the  firm,  and  the  final  settlement  of 
Its  affahns  and  the  payment  of  Its  debts  by 
the  surriving  member,  and  his  discharge  by 
the  court  having  Jurisdiction  of  the  matter, 
that  the  Burvlving  partner  and  the  repre- 
sentatives of  the  deceased  partner  might  not 
join  in  an  action  to  recover  such  partnership 
property?  and  could  it  with  any  degree  of 
plausibility  be  contended  that  the  defendant 
in  such  case  could  set  up  the  discharge  of  said 
surviving  partner  either  in  bat  or  abatement 
of  the  action?  And  in  this  case  the  settle- 
ment and  discharge  of  the  surviving  partner 
of  the  firm  of  M.  Schnell  &  Bro.  by  the 
court  had  nothing  whatever  to  do  with  the 
claim  here  made  by  the  appellant  against 
the  appellee.  If  appellee  could  be  said  to 
have  been  before  the  court  at  all  in  that 
proceeding.  It  was  not  for  the  purpose  of 
answering  the  charge  that  she  had  obtained 
and  held  property  belonging  to  the  firm. 
That  Is  the  charge  with  which  she  is  con- 
fronted in  this  pleading,  and  we  bold  that 
the  am>ellant  is  not  concluded  by  the  adjudi- 
cation of  the  court  discharging  the  receiver, 
so  far  as  it  could  be  called  an  adjudication, 
from  asserting  the  claim  made  in  his  set- 
off In  this  case.  Nor  Is  It  necessary  that  he 
should  resort  to  the  court  In  which  the  set- 
tlement of  the  partnership  business  was  had, 
and  OBk  that  the  proceeding  be  reopened,  and 
that  another  receiver  be  appointed  to  pn> 
ceed  against  the  appellee  for  the  collection 
of  the  claim  set  iqr  in  the  set-off.  The  mat- 
ter is  purely  one  between  the  appellant  and 
ai^ellee.  In  which,  under  the  facts  alleged, 
no  other  parties  have  any  interest  whatever. 
With  reference  to  the  third  contention  of 
the  appellee,  that  an  action  will  not  lie 
against  one  partner  by  his  copartner  until 
the  firm's  business  is  finally  settled.  It  Is 
sufficient  to  say  that  the  averments  of  the 
answer  show  that  there  is  no  partnership 
existing  between  the  appellant  and  the  appel- 
lee and  never  was,  and  that  the  business  of 
the  firm  of  M.  Schnell  &  Bro.  has  been  set- 
tled and  all  Its  debts  paid.  With  reference 
to  the  claim  that  no  demand  is  alleged  to 
have  been  made  on  the  appellee  for  bis 
share  of  the  money,  It  is  sufficient  to  say 
that  the  answer  averred  that  the  appellee 
refused  to  account  to  the  appellant  for  his 
share  of  the  money  collected  by  her  on  the 
clover  hnller  note,  and  this  was  sufficient. 
If  demand  was  necessary — a  point  we  do 
not  decide;    See  Ferguson  v.  Hall,  136  Ind. 


348,  3G  N.  XI  254;  Snyder  T.  Baber,  74  Ina 
50;   Indiana  Mfg.  C!o.  v.  Porter,  75  Ind.  431. 

The  demurrer  to  the  first  paragraph  of  an- 
swer should  have  been  overruled. 

Tbe  second  paragraiA  of  ai^ellant's  an- 
swer sets  up  the  same  matters  severally,  but 
its  averments  are  different  from  those  of  the 
first  paragraph.  This  paragraph  avers  the 
same  facts  that  appear  in  the  first  paragraph 
with  reference  to  the  partnership,  the  death 
of  Martin  Schnell,  and  the  relation  of  the  ap- 
pellee to  him,  and  the  sale  of  the  clover  hul- 
ler  by  the  firm;  but  it  ayers  that  the  pur- 
chasers executed  their  note  therefor  to  the 
firm,  and  that  the  appellee  obtained  the  pos- 
session of  the  note  and  collected  the  money 
due  thereon,  but  it  fails  to  state  from  whom 
or  In  what  manner  she  came  Into  the  pos- 
session of  the  note.  The  inference  is  that 
she  came  into  the  possession  of  the  note  law- 
fully, that  the  same  was  duly  and  properly 
assigned  to  her  by  the  firm  for  a  valuable 
consideration,  and  that  she  held  the  note  as 
her  own  property  and  collected  the  same  as 
her  own  property;  and  this  inference  1b 
not  rebutted  by  the  allegation  that  the  ap- 
pellant was  Ignorant  of  the  transaction. 
Blither  meml)er  of  the  firm  had  authority  to 
assign  its  notes  by  indorsement,  and  it  might 
well  be  that  the  other  member  of  the  firm 
sold  and  assigned  the  note  in  question  to  the 
appellee  for  a  valuable  consideration,  .and 
used  the  proceeds  in  the  firm's  business.  ^11 
Inferences  and  intendments  are  to  be  taken 
against  the  pleader.  We  think  the  demur- 
rer was  properly  sustained  to  this  paragraph 
of  answer. 

The  third  paragraph  of  answer  avers  the 
same  facts  ai^earing  In  the  first  and  second 
r^ardlng  the  partnership  of  M.  Schnell  & 
Bro.,  the  death  of  Martin  Schnell,  and  the 
settlement  of  the  partnership  business.  It 
also  avers  that  the  said  firm  was  Indebted  by 
their  note  to  one  EJastridge,  and  that  the 
IMirtnershIp  business  was  settled  and  the  re- 
ceiver discharged  leaving  this  debt  unpaid, 
and  that  no  account  was  taken  of  the  same 
In  the  settlement.  It  further  avers  that  said 
Martin  Schnell  died  testate,  the  owner  of  a 
large  amount  of  property,  both  real  and  per- 
sonal; that  by  the  terms  of  his  will  he  be- 
queathed and  devised  to  the  appellee  his 
entire  estate  upon  the  express  couditlon  that 
she  pay  his  Indebtedness;  that  she  accepted 
the  provisions  of  the  will,  and  under  and  by 
virtue  of  its  terms  entered  Into  the  pos- 
session of  said  decedent's  property;  and  that 
on  the  final  settlement  of  the  partnership 
business,  as  aforesaid,  there  was  a  large  fund 
for  distribution  which  was  divided  equally 
between  the  appellant  and  the  appellee.  And 
afterwards  the  said  appellant  was  compelled 
to  pay  the  said  partnership  debt  owing  to 
the  said  E<astridge,  and  he  seeks  to  recover 
one-half  of  the  amount  thus  paid  by  him  as 
a  set-oft  against  appellee's  demand.  .  The 
provisions  of  the  will  under  which  It  Is 
claimed  the  appellee  took  the  deceased  part- 


Digitized  by 


Google 


436 


80  MOBT^ASTBBN  BEPOBTBB. 


Clnd. 


ner'a  property  are  not  set  out  In  the  answer, 
nor  Is  a  copy  of  the  same  made  a  part  of 
the  pleading.  This  was  a  written  instru- 
ment, and  It  was  the  basis  of  the  appellants 
right  to  a  set-off  against  the  appellee  on  this 
account,  and  a  copy  of  the  will  Itself  or 
the  provlBlona  of  the  will  annexing  the  con- 
dition to  the  devise  to  appellee  mider  which 
appellants  claim  she  bound  herself  to  pay  the 
testator's  debts  should  have  been  made  a 
part  of  the  pleading.  For  the  failure  to  do 
so,  this  paragraph  of  answer  was  clearly 
bad,  and  the  demurrer  was  properly  sus- 
tained. 

The  fourth  paragraph  of  answer  sets  up, 
among  other  things,  the  same'  facts  appear- 
ing in  the  third  paragraph,  but  it  also  by 
a  proper  averment  makes  a  copy  of  the  de- 
ceased partner's  will  a  part  of  the  answer. 
The  will,  so  far  as  It  relates  to  this  sub- 
ject, is  as  follows: 

"Item  one.  I  give  and  bequeath  to  my  be- 
loved wife,  Rosa  M.  Schnell,  all  my  person- 
al pr«H)ert7  of  every  kind  and  description, 
indndlng  all  cash  moneys  that  I  may  die 
owner  of. 

"Item  Two.  1  give  and  bequeath  of  my  be- 
loved wife,  Rosa  M.  Schnell,  all  of  my  land 
and  real  estate  of  every  kind  and  description 
whatever  and  wherever  situated  that  I  may 
die  owner  of,  providing  that  my  wife,  Rosa 
M.  Schnell,  is  to  pay  all  of  my  indebted- 
ness." 

Several  objections  are  urged  by  appellee 
against  this  claim.  First,  that  the  appellant 
is  bound  by  the  final  settlement  made  of  the 
partnership  business.  As  we  have  already 
shown,  the  discharge  of  the  receiver  was  In 
DO  sense  an  adjudication  that  could  bind  the 
creditors  of  the  partnership.  They  were  in 
no  manner  before  the  court,  and,  while  the 
effect  of  the  winding  up  and  settlement  of  the 
partnership  business  was  to  preclude  all 
partnership  creditors  who  failed  to  present 
their  claims  for  payment  to  the  surviving 
partner  before  the  partnership  assets  were 
administered  upon  by  him  from  sharing  in 
their  distribution,  yet,  nevertheless,  the  per- 
sonal liability  of  the  partners  to  the  cred- 
itors remained  precisely  the  same  after  the 
settlement  as  it  was  before,  and  the  recip- 
rocal rights  and  obligations  of  the  individual 
partners  toward  each  other  with  reference  to 
said  debt  remained  the  same.  The  law  does 
not  recognize  partnerships,  and  the  obliga- 
tion of  a  partnership  is  the  Joint  obligation 
of  the  individual  members  of  the  firm. 
Stumph  V.  Bauer,  76  Ind.  157;  Dean  ▼.  Phil- 
lips, 17  Ind.  406;  Hardy  v.  Overman,  30 
Ind.  649;  Ralston  v.  Moore,  10.5  Ind.  243,  4 
N.  E.  673;  Olleman  T.  Reagan's  Adm'r,  28 
Ind.  109;  Newman  r.  Gates,  165  Ind.  171, 
72  N.  E.  638. 

It  is  only  when  the  firm  or  some  of  Its 
members  are  Insolvent  that  the  distinction 
arises  between  a  partnership  debt  and  any 
other  kind  of  Joint  obligation.  .  In  that  case 
equity   Intervenes   and   applies   partnership 


property  first  to  the  payment  of  partnership 
debts,  and  individual  property  first  to  the 
payment  of  individual  '  debts.  Under  the 
facts  averred  in  this  paragraph  of  answer 
this  partnership  note  remained  unpaid  after 
the  partnership  business  was  settled.  It 
was  the  Joint  debt  of  the  defendant  and  of 
the  estate  of  the  decea^d  partner,  and  each 
was  equally  bound  to  pay;  and,  if  one  paid 
the  entire  debt,  his  copartner  or  those  who 
represent  him  become  at  once  liable  to  sucb 
partner  for  contribution,  and  this  obligation, 
both  to  pay  and  to  contribute,  arose  when 
the  note  was  executed.  It  was  an  obligation 
resting  on  the  deceased  partner  at  the  time 
of  his  death.  It  was  a  debt,  a  part  of  bis 
Indebtedness,  within  the  meaning  of  the  pro- 
visions of  bis  will,  and  it  Is  a  debt  which 
the  appellee  by  accepting  the  terms  of  the 
will  and  taking  her  husband's  property  there- 
under made  her  own,  and  for  wiilch  she  be- 
came personally  liable  precisely  the  same  as 
her  husband  would  have  been  liable  under 
the  circumstances  had  he  been  living.  This 
is  not  an  effort  to  pursue  the  estate  of  the 
deceased  husband  or  to  reach  property  in  the 
bands  of  an  heir,  devisee,  or  legatee,  but  to 
enforce  the  personal  obligation  of  the  ap- 
pellee. Porter  v.  .Tadis'on,  95  Ind,  210,  43 
Am.  Rep.  704,  and  cases  cited.  The  appel- 
lant was  entitled  to  the  set-off  claimed,  and 
the  court  erred  in  sustaining  the  demurrer 
to  this  paragraph  of  answer. 

Judgment  of  the  court  below  reversed,  with 
Instructions  to  overrule  the  demurrer  to  the 
first  and  fourth  paragraphs  of  appellanf  s  an- 
swer. 


0*  Ind.  App.  SK) 
INDIANAPOLIS  ST.  RT.  CO.  v.  TATIiOR. 

(No.  6,807.) 
(Appellate  Court  of  Indiana.   Feb.  28.  1907.) 

1,  AFPEAii— FoRUEB  Decision— Ii AW  of  the 
Casb. 

The  decision  of  the  Supreme  Court  In  a 
Riven  case  becomes  the  law  in  the  caae  in  so 
far  as  it  declares  the  law,  but  not  as  to  mat- 
ters not  presented  or  decided. 

[Ed.  Note. — For  cases  in  tx)int,  see  Cent,  Dig. 
vol.  3,  A;)peal  and  Error,  fS  4661-4665.] 

2.  Same  —  Disposition  op  Cause  —  Soccess- 
rui.  Rrvbbsals.  . 

The  fact  that  a  juditment  In  favor  of  plain- 
tiff has  been  twice  reversed  on  appeal  will  not 
prevent  subsequent  reversals,  if  it  appears  that 
defendant  has  been  denied  a  fair  trial  and  a 
correct  application  of  the  law  to  the  facts. 

8.   TBIAL  —  SPKCIAI.     iHTBKBOGATOBffB  —  CON- 

ixicr. 

In  an  action  for  injuries  in  a  collision  with 
a'  street  car.  an  answer  to  an  interroKatory. 
that  defendant's  motonnan,  because  of  a  de- 
liberate and  willful  purpose  on  bis  part,  ran 
the  car  axaiust  plaintiff,  was  in  irreconcilable 
conflict  with  the  answer  to  another  interroga- 
tory, that  the  motonnan  did  not  see  plaintiff 
as  he  was  about  to  cross  the  track. 

lEd.  Note.— For  cases  in  point,  sea  Cent.  DiK. 
.vol.  46,  Trial,  i  856.] 
4.  Same. 

Whore  a  complaint  for  injuries  in  a  street 
car  collision  contained  two  paraxraphs  based 
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OB  aimpto  lietUitnM*  >tnd  on*  on  an  sllemd 
willfai  injnry,  and  it  could  not  be  determined 
from  the  anawera  to  the  interrogatories  on  what 
paraxrapli  the  general  verdict  waa  baaed,  tlie 
anawera  to  the  interroKatoriea  not  being  in- 
conaiatent  with  the  geoeral  verdict  on  the  firat 
two  paraxrapba,  deiendant'a  motion  for  Judg- 
ment on  such  paragrapha  was  properly  denied. 
[Eid.  Note.— For  caaes  In  point.  ae«  Cent  Dig. 
ToL  46.  Trial.  »  857^800.] 

S.  Sauk  —  Uncbbtain    Ykbdict  —  Trial    dx 

Novo. 

Where  there  waa  no  oncertainty  «r  in- 
conaistency  in  the  verdict,  a  motion  for  a 
venire  de  novo  wai  properly  denied. 

[£>].  Note.— For  caaes  in  point,  ae*  Cent  Dig. 
voL  46,  Trial,  {{  869.  870.] 

8.  AppkaI/— Pbbjudio*. 

Where  all  of  the  paragrapha  of  a  complaint 
were  for  the  aame  injury,  defendant  waa  not 
harmed  by  the  overruling  of  ita  motion  to  modi- 
fy the  judgment  by  indicating  the  paragraph 
on  which  the  judgment  waa  rendered. 

[E2d.  Note.— For  raaea  in  point,  aee  Cent  Dig. 
vol.  3.  Appeal  and  Error,  S  4246.] 

7.  EVIDKNCB— WBIOHT  AND  SOTTIOIBROr. 

Where  plaintiff  waa  Injured  in  a  collision 
with  a  street  car  which  approached  a  street 
crossing  at  night  at  a  high  rate  of  speed  with- 
out any  headlight  plaintiff's  positive  testimony 
that  he  looked  for  the  car  aa  he  approached  tb* 
creasing,  and  did  not  see  it,  was  not  so  un-> 
reliable  as  to  require  ita  rejection,  though  a 
nnmber  of  other  witnesses  for  both  parties 
testified  that  they  were  able  to  see  the  car  aoma 
distance  away. 

VBA.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  20.  Evidence.  {{  2427.  2433.  243&1 

8.  Stbeet  Ratlboads— CBOBsma  Acoideht— 
Oabk  Required. 

Where  plaintiff  approached  a  street  rail- 
way crossing  at  night,  on  a  bicycle,  be  was  not 
bound  as  a  matter  of  law  to  stop,  alight  from 
bis  wheel,  and  look  intently  for  cars  before  at- 
tempting to  cross  in  order  to  relieve  himself 
of  the  charge  of  contributory  negligence. 

fEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  44,  Street  Railroads,  }{  a04-20ai 

9.  Sams— Headuoht. 

A  pedestrian  crossing  a  street  railway 
track  at  night  is  entitled  to  assume  that  the 
■treet  cars  would  not  be  mn  at  a  reckleM  rai* 
of  speed  over  street  crossings,  and  wlthoat  any 
headlight 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
▼ol.  44.  Street  Railroads,  ({  204-208.] 

10.  Same. 

The  same  degree  of  care  is  not  required  of 
persons  crossing  a  street  railway  track  as  is  ra- 
qnired  by  travelers  crossing  steam  railroads  at 
crossing. 

[E!d.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  44.  Street  Railroads,  i!  204-20a] 

11.  Same  —  Cortbibutobt     Neglioencb  — 
Heabino. 

Plain^tC,  as  he  approached  a  atreet  railway 
crossing  at  night  on  a  bicycle,  saw  a  ear  pass 
in  one  direction  and  looked  in  the  opposite 
direction  for  the  approach  of  a  ear  by  which 
be  was  struck.  He  did  not  see  such  car.  which 
waa  without  a  headlight  and  endeavored  to 
cross,  believing  that  the  noise  that  he  heard 
emanated  from  the  car  he  had  seen  pasa  the 
crossing.  Held,  that  plaintiff  was  not  negli- 
gent as  a  matter  of  law  in  failing  to  hear  the 
noise  of  the  ear  by  which  he  was  struck. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  44.  Street  Railroads,  {{  205-257.] 

12.  Ai'PiAi,  —  iRSTBDCTions  —  RErnsAi.  — 

PXEJUDICB. 

Where,  in  an  action  for  injuries,  the  jnry 
ware  properly  instructed  a*  t*  what  proof  vas 


necessary  to  make  out  a  ease  of  negligent  in- 
jury and  also  to  make  out  a  caaa  of  willful 
injury,  defendant  was  not  prejudiced  by  th* 
refusal  of  an  inntroction  that  willfulness  could 
not  exist  if  negligence  existed. 

[Ed.  Note.— For  caaes  fai  point  se«  Cent  Dig. 
vol.  8.  Appeal,  and  Error.  U  4229.  4230.] 

18.  Street  RAnjioAD»— Injuukk  to  TRAjm.* 
ebs—Neolioen  OK— Evidence. 

Where  plaintiff  waa  struck  at  night  by  a 
street  car  as  he  was  crossing  a  street  proof 
that  tli«  motonaaa  stood  in  the  front  vestibule 
of  the  ear  where  be  could  see  in  front  thereof, 
and  that  there  was  no  headlight  on  the  car,  waa 
sufficient  to  show  that  the  motorman  had  knowl- 
edge that  the  headlight  was  not  burning. 

14.  TBIAL— iNTEBBOQATOBIEa— AHBWEBS. 

Where  the  answers  to  certain  interroga- 
tories objected  to  in  so  far  aa  they  could  bs 
made  more  certain  from  the  evidence  were  fully 
covered  by  answers  to  other  interrogatories  re- 
turned with  the  verdict  the  court  did  not  err 
in  refusing  to  require  the  jury  to  make  the  an- 
swers objected  to  more  specific. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46.  Trial,  {{  847-854.] 

15.  APPBAI/— HABMI.ESS  EBBOX. 

Where,  in  an  action  for  injuries  In  a  eol- 
lirion  with  a  street  car,  it  appeared  without 
dispute  that  at  the  time  a  passenger  made  a 
remark  to  the  conductor  that  there  was  a  man 
imder  the  car  plaintiff's  body  was  being  dragged 
under  the  fender  of  the  car,  the  admiasion  of 
such  declaration  in  evidence,  though  erroneona, 
was  harmless. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig, 
vol.  3,  Appeal  and  Error,  St  4161-4170.] 

16.  Same. 

Where,  in  an  action  for  injuries  in  a  col- 
lision with  a  street  car,  there  was  no  substan- 
tial dispute  that  plaintiff  was  dragged  a  certain 
distance,  the  admission  of  evidence  of  th*  ap- 
I>earance  of  the  track  the  next  morning  for 
the  purpose  of  showing  the  same  tact  was  barm- 
less  to  deSendant 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {{  4161-4170.] 

17.  Same. 

Where,  in  an  action  for  Injuries  to  plain- 
tiff in  a  collision  with  a  street  car,  be  testified 
that  he  had  lost  his  sense  of  taste  and  smeH, 
defendant  was  not  prejudiced  by  the  admission 
of  the  opinion  of  plaintiff's  wife  that  auob  wa* 
the  fact 

[E:d.  Note.— -For  caaes  in  point  see  Cent  Dig. 
vol.  3.  Appeal  and  Error,  St  4161-4170.] 

Appeal  from  Circuit  Court,  Hancock  Coun- 
ty; Edward  W.  Felt,  Judge. 

Action  by  Charles  E.  Taylor  against  th* 
Indianapolis  Street  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

r.  Winter,  Marsh  ft  Cook,  Sam'l  M.  Sals- 
ton,  and  W.  H.  Latta,  for  appellant  W. 
V.  Rooker,  for  appellee^ 

RABB,  J.  The  appellee  sued  the  appellant 
to  recover  for  po-sonal  injuries  alleged  t» 
have  been  caused  him  by  the  wrongful  acts 
of  the  appellant  The  complaint  is  In  three 
paragraphs,  the  first  and  second  of  -which 
seek  a  reco-verj  upon  the  ground  of  appel- 
lant's alleged  negligence.  The  third  charges 
a  wlliful  injury.  No  question  Is  made  !■ 
tills  court  on  the  pleadings.  An  answer 
of  general  denial  waa  filed  to  the  complaint; 
the  cause  tried  before  a  Jury,  and  a  general 
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verdict  returned  In  favor  of  the  appeliee,  as- 
sessing his  damages  at  $3,000.  and  with 
the  general  verdict  answers  to  interrogatories 
were  returned.  Appellant's  motion  for  venire 
de  novo  was  overruled  by  the  court,  also  {Us 
motion  for  a  judgment  In  bis  favor  upon  the 
first,  and  second  paragraphs  of  the  complaint, 
upon  the  answers  of  the  Jury  to  the  Inter- 
rogatories notwithstanding  the  general  ver- 
dict. Appellant's  motion  for  a  new  trial  was 
also  overruled,  and  Judgment  rendered  In 
favor  of  the  appellee  upon  the  verdict  Ap- 
pellant's motion  to  modify  the  Judgment 
was  also  overruled,  and  these  rulings  of  the 
court  are  assigned  here  as  errors. 

This  case  has  been  twice  before  the  Su- 
preme Ck>urt  upon  appeal,  and  upon  each  ap- 
peal Judgments  In  favor  of  the  appellee  have 
been  reversed.  The  decision  on  the  first  ap- 
peal is  reported  In  158  Ind.  274,  03  N.  E.  4.56, 
where  the  cause  was  reversed  for  error  of 
the  court  below  In  giving  to  the  Jury  two 
lilstructlons,  one  on  the  subject  of  willful  in- 
Jury  and  the  other  relating  to  the  proof  of 
contributory  negligence.  These  were  the 
only  questions  decided  by  the  court  on  that 
appeal.  The  decision  in  the  second  appeal  is 
reported  in  164  Ind.  155,i  where  the  cause 
was  again  reversed  for  error  of  the  court  be- 
low in  admitting  In  evidence  the  statements 
of  a  witness  made  to  the  motorman  while 
tbe  witness  and  others  were  engaged  In  re- 
moving the  appellee  from  under  the  car 
fender,  and  for  an  Instrnctlon  given  by  the 
court  to  tbe  Jury  on  tbe  subject  ot  tbe  de- 
gree of  care  required  of  appellant  in  operat- 
ing Its  cars,  in  which  tbe  court  told  tbe  jury 
that  greater  care  is  required  In  populous 
cities  and  crowded  streets  than  In  sparsely 
settled  districts,  and  streets  and  bifrbways 
on  wblcb  there  are  few  travelers;  and  these 
are  the  only  questions  considered  and  decid- 
ed on  that  appeal. 

It  is  contended  by  the  learned  counsel  for 
appellee  that  all  the  questions  of  law  In- 
volved In  this  cause  have  been  finally  settled 
on  these  two  appeals,  and  that  the  doctrine 
of  res  adjudlcata  applies  to  the  questions  of 
law  arising  and  that  may  be  properly  pre- 
sented and  decided  by  tbe  Supreme  Court  In 
a  given  case  on  appeal  precisely  the  same 
as  the  doctrine  Ig  applied  to  questions  of  fact 
that  are  m  may  be  litigated  In  a  given  case 
in  a  trial  court  We  are  not  prepared  to  give 
our  assent  to  this  doctrine  so  broadly  as  it 
is  claimed  by  appellee's  counsel.  It  is  the 
law  tbat  the  decision  of  the  Supreme  Court 
In  a  given  case  becomes  the  law  of  tbat  case 
In  so  far  as  it  declares  tbe  law,  but  not 
beyond  that  limit  until  the  final  conclusion 
of  tbe  case.  Many  questions  are  presented 
by  the  record  in  almost  every  appeal  taken 
to  tbe  Supreme  or  Appellate  Courts  tbat  are 
mot  considered  or  decided  by  the  court  for 
the  reason  that  their  consideration  and  de- 
dsion  are  unnecessary  to  the  determination 
of  the  appeal.  It  was  decided  by  tbe  Su- 
preme Court  very  shortly  after  the  adoption 

•nN.ig.tta. 


of  oiir  present  Gonstitntion  tbat  clause  5, 
art  7,  of  that  Instrument,  providing  tbat 
"the  Supreme  Court  shall  upon  the  deci- 
sion of  every  case,  give  a  statement  In  writ- 
ing of  each  question  arising  in  the  record  of 
such  case,  and  the  decision  of  the  court 
thereon,"  meant  only  sacb  questions  as  were 
presented  by  the  record,  and  tbe  decision  ot 
wblcb  was  necessary  to  the  final  determina- 
tion of  the  cause;  and  the  final  determina- 
tion of  the  cause  was  meant  tbe  determina- 
tion of  the  cause  In  the  Appellate  Court. 
WUIets  V.  Rldgway,  9  Ind.  367.  No  question 
decided  by  the  Supreme  Court  in  these  for- 
mer appeals  is  In  any  way  involved  on  this 
appeal,  and  the  decision  of  tbe  court  in  those 
cases  will  in  no  way  aid  this  court  in  Its 
determination  of  tbe  questions  tbat  are  rais- 
ed here. 

Appellee  calls  our  attention  to  the  alleged 
fact  tbat  the  Supreme  Court  of  this  state 
has  never  reversed  a  case  for  the  third  -time. 
We  do  not  understand  tbat  counsel  seriously 
urge  this  upon  our  attention  as  a  reason 
why  this  cause  ought  to  be  affirmed.  We 
have  not  the  patience,  time,  nor  inclination 
to  go  through  the  books  to  ascertain  tbe  cor- 
rectness of  this  atatement;  but  do  not  hesi- 
tate to  say  tbat  it  presents  no  reason  to  onr 
mind  why  any  citizen  should  be  denied  tbe 
full  protection  of  tbe  law  tbat  tbe  iow^ 
courts  continuously  refuse  to  award  bim  a 
fair  trial  and  a  correct  decision  of  bis  cause 
under  tbe  law.  So  often  as  a  citizen  la  de- 
nied a  fair  trial  in  the. lower  courts  and  a 
correct  application  of  the  law  to  tbe  facts 
of  his  case  as  they  appear  upon  the  trial,  so 
often  has  he  tbe  ^rlght  to  a  hearing  in  this 
or  the  Supreme  Court,  no  matter  bow  many 
appeals  are  made  necessary. 

Numerous  errors  are  assigned  by  the  ap- 
pellant some  of  which  raise  no  question, 
and  others  are  not  discussed.  Tbe  first  error 
properly  assigned  tbat  is  discussed  by  appel- 
lant is  tbe  refusal  of  the  court  to  render 
judgment  in  its  favor  on  the  first  and  second 
paragraphs  of  the  complaint  and  on  the  an- 
swers of  the  Jury  to  interrogatories  returned 
by  them  with  their  general  verdict  It  la  the 
theory  of  the  appellant  that  there  la  an  Ir- 
reconcilable difference  between  the  first  two 
paragraphs  of  the  complaint  and  tbe  third 
paragraph,  and  that  the  answers  to  the  In- 
terrogatories show  that  the  verdict  of  tbe 
Jury  was  founded  on  the  third  paragraph  of 
the  complaint  Tbe  facts  ipeclally  found  are 
entirely  consistent  with  the  general  verdict 
in  favor  of  tbe  appellee  on  tbe  first  and  sec- 
ond paragraphs  of  the  complaint  charging 
negligence,  unless  It  be  that  the  answer  t» 
the  115th  interrogatory,  in  which  the  Jury 
say  that  tbe  appellant's  motorman,  because 
of  a  deliberate  and  willful  purpose  on  bla 
part  ran  the  car  upon  and  agahist  the  plain- 
tiff, could  be  held  to  render  the  answers  to 
interrogatories  Inconsistent  with  a  recovery 
on  the  charge  of  negligence,  and  this  is  the 
sole  ground  upon  which  appellanf  s  motion 
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Is  based.  The  answer  to  this  Interrogatory 
la  utterly  Inconsistent  with  the  Jury's  an- 
swer to  Interrogatory  102,  In  which  the  Jury 
say  that  the  motorman  did  not  see  the  appel- 
lee as  he  was  about  to  enter  the  track.  It 
cannot  be  determined  from  the  answers  to 
Interrogatories  upon  what  paragraph  of  the 
complaint  the  general  verdict  was  based, 
and,  the  answers  not  being  Inconsistent  with 
the  general  verdict  in  favor  of  appellee  on 
the  first  and  second  paragraphs,  the  mo- 
tion Is  properly  overruled. 

The  next  error  assigned  and  discussed  by 
appellant  Is  the  action  of  the  court  in  over- 
ruling the  appellant's  motion  for  a  venire  de 
novo.  This  motion  was  properly  overruled, 
as  there  was  no  uncertainty  or  Inconsistency 
In  the  verdict  Central  Union  Tel.  Go.  t. 
Fehrlng,  146  Ind.  189.  45  N.  E.  64 ;  Waterbury 
y.  Miller,  13  Ind.  App.  197,  41  N.  B.  383,  and 
cases  there  cited. 

Appellant  complains  of  the  action  of  the 
court  in  overruling  its  motion  to  modify  the 
Judgment  by  Indicating  in  the  Judgment  the 
paragraph  of  the  complaint  upon  which  Judg- 
ment was  rendered.  If  plalntiif  was  entitled 
to  a  Judgment  at  all,  there  could  be  no  avail- 
able error  in  this  ruling  of  the  court.  It  be- 
ins  conceded  that  the  appellee  was  entitled 
to  a  Judgment  upon  some  one  of  the  para- 
graphs of  the  complaint,  all  being  for  the 
same  Injury,  it  could  In  no  wise  harm  the  ap- 
pellee that  the  Judgment  was  rendered  on  the 
conaplaint  generally,  rather  than  on  some  par- 
ticnlar  paragraph.  It  In  no  wise  increased 
the  liability  of  the  appellant  or  the  burden 
of  the  Judgment  against  him. 

Ninety-flve  reasons  are  given  wliy  a  new 
trial  should  have  been  granted  the  appellant 
In  the  court  below.  Happily,  however,  they 
are  not  all  urged  upon  the  consideration  of 
this  court  The  reasons  relied  upon  for  a 
new  trial,  and  that  are  urged  upon  this  court 
for  a  reversal  of  the  case,  are  the  refusal 
of  the  court  to  give  the  Jury  peremptory 
instructions  to  find  in  favor  of  the  defendant 
on  each  of  the  several  paragraphs  of  the 
complaint ;  to  give  instruction  14,  asked  by  ap- 
pellant, and  the  giving  of  instruction  28  by 
the  court  upon  its  own  motion;  the  refusal 
of  the  court  to  require  the  Jury  to  give  more 
definite  and  specific  answers  to  certain  inter- 
rogatories returned  with  the  general  verdict ; 
permitting  appellee  to  prove,  over  appellant's 
objection,  certain  statements  made  by  witness 
Harry  Bryan  to  the  conductor;  permitting 
appellee  to  prove  by  witness  OoUings  certain 
marks  upon  the  street  car  track  the  morning 
after  the  accident ;  permitting  appellee's  wife 
to  give  her  opinion  that  appellee  had  lost  his 
sense  of  taste  and  smell;  and  that  the  evi- 
dence afiJrmatlvely  shows  the  appellee  to 
have  X>eea  guilty  of  contributory  negligence. 
There  is  evidence  in  the  case  from  which  the 
jury  were  warranted  in  finding  that  appellant 
operates  a  street  car  line  on  Illinois  street 
In  the  city  of  Indianapolis,  a  populous  city 
and  a  much  frequented  street;  that  said  street 


car  line  is  operated  by  electricity,  and  that 
there  are  two  tracks  in  the  center  of  the 
street ;  that  on  the  west  track  the  appellant's 
cars  run  south,  on  the  east  track  they  run 
north ;  that  said  line  of  street  railway  is  cross- 
ed by  Michigan,  Vermont  New  York,  and  nu- 
merous other  streets  of  said  city ;  that  about 
half  past  8  p.  m.,  November  11,  1899,  appellee 
was  approaching  the  Vermont  street  crossing 
of  said  railroad  from  the  west  riding  a  bicy- 
cle; that  the  night  was  dark  and  there  were 
no  street  lights;  that  appellee  had  a  light 
on  the  front  of  his  wheel ;  that  Immediately 
before  appellee  reached  the  street  car  track 
a  car  passed  over  the  Vermont  street  crossing 
on  the  east  going  track  north;  that  the  car 
was  lighted  up  and  observed  by  the  appellee ; 
that  appellee  approached  the  street  crossing 
at  a  speed  of  from  two  to  four  miles  per  hour, 
and  from  the  curb  to  within  eight  feet  of  the 
crossing  kept  a  lookout  for  cars  coming  from 
the  north,  and  listened  for  the  approach  of 
cars  from  that  direction,  but  saw  no  car  ap- 
proaching, and  that  he  heard  the  sound  of  a 
car,  but  believed  It  to  be  the  sound  emanating 
from  the  north-lwund  car,  which  was  yet  in 
sight;  that  when  within  about  eight  feet 
of  the  track,  he  turned  his  gaze  to  the  south 
to  look  for  a  car  from  that  direction,  and, 
moving  onto  the  south-bound  track,  was 
struck  by  a  car,  knocked  down  on  the  track, 
and,  with  the  wreck  of  his  wheel  under  the 
fender  of  the  car,  dragged  the  distance  of  half 
a  city  "block,  about  250  feet  and  seriously 
injured;  that  the  car  which  struck  him  was 
being  run  without  a  headlight  at  the  rate  of 
15  or  20  miles  per  hour. 

Counsel  for  appellant  earnestly  insist  that 
we  should  disregard  the  testimony  of  the 
appellee  to  the  effect  that  he  looked  and  lis- 
tened for  the  approach  of  a  car  from  the  north, 
for  the  reason,  it  Is  claimed,  that  his  testi- 
mony Is  In  conflict  with  that  of  all  the  other 
witnesses  in  the  case,  his  own  as  well  as 
those  who  testified  in  behalf  of  the  appellant 
It  is  true  that  quite  a  number  of  other  wit- 
nesses, both  for  the  appellant  and  appellee, 
testified  that  they  were  able  to  see  the  car 
some  distance  away,  but  all  of  these  witnesses 
saw  the  car  at  different  places  and  under 
different  circumstances  from  those  surround- 
ing the  appellee  as  he  approached  the  Ver- 
mont street  crossing.  They  did  not  see 
through  appellee's  eyes,  nor  hear  through  his 
ears.  He  testifies  positively  that  he  looked 
for  the  car  as  he  approached  the  crossing  and 
did  not  see  it  Appellant  insists  that  he 
should  have  looked  intently,  and  that  he  does 
not  claim  to  have  done  so,  and  that  had  he 
looked  intently  for  the  car,  be  might  have 
seen  it  and  avoided  the  accident  Perhaps 
we  would  be  bound  to  say  that  the  evidence 
does  affirmatively  show  that  If  the  appellee 
had  stopped,  got  off  his  wheel,  and  stood 
still  and  gazed  intently  for  a  few  seconds 
through  the  gloom  of  the  night  in  the  direc- 
tion from  which  the  car  was  coming,  he  could 
have  made  out  its  dim  outlines  at  a  dlstaace 
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of  aOO  feet  away  and  avoided  the  accident. 
Bat  we  cannot  say  as  a  matte^  of  law  that 
ordinary  care  required  such  effort  on  his  part 
to  free  him  from  the  charge  of  contributory 
negligence.  He  bad  aa  much  right  to  the 
use  of  the  street  as  bad  the  appellant,  and  he 
had  the  right  to  presume  that  appellanf  a  cars 
would  not  be  ran  at  a  reckless  rate  of  speed 
across  the  streets  of  the  city.  And,  again, 
he  had  a  right  to  presume  that  the  street 
cars  would  be  provided,  when  run  at  night, 
with  a  headlight,  that  other  citizens  using 
the  streets  might  readily  see  at  a  glance 
without  stopping  In  tbelr  course  and  straining 
their  gaze  to  discover  the  approach  of  the 
cars  through  the  darkness.  A  different  rule 
applies  to  the  reciprocal  rights  and  duties 
of  travelers  on  streets  and  highways  and 
steam  railroads  at  crossings  from  that  which 
applies  to  the  reciprocal  rights  and  duties  of 
travelers  on  city  streets  and  street  railroads. 
Street  cars  are  entirely  different  In  their  con- 
struction, and  motive  power,  weight,  and  ease 
with  which  they  can  be  controlled,  from  loco- 
motive engines  and  steam  cars.  The  nature 
of  the  business  is  different.  The  place  in 
which  its  operations  are  conducted  is  dtffei^ 
ent,  and  these  differences  vary  the  rule  of 
caution  required  of  travelers  crossing  over 
the  street  car  lines,  gee  Evansville,  etc.. 
Go.  T.  Gentry,  147  Ind.  409 ;«  Muucle,  etc  Oo. 
V.  Maynard,  B  Ind.  App.  872,  32  N.  BL  343; 
Citizens,  etc.,  Ck>.  ▼.  Damm,  25  Ind.  App.  611, 
58  N.  B.  664;  Marchal  v.  Indpls.  St  Ry.  Co., 
28  Ind.  App.  137,  62  N.  B.  286. 

It  is  claimed  that  the  evidence  showed  that. 
If  the  appellee  had  listened  intently,  he  could 
have  heard  the  noise  of  the  approaching  car 
or  the  sound  of  the  gong,  and  that  the  evi- 
dence shows  without  contradiction  that  the 
gong  was  sounded.  It  is  inferable  from  the 
evidence  that  the  appellee  did  hear  the  sound 
of  the  approaching  car,  but  he  testlfles,  and 
there  can  be  no  possible  ground  to  doubt 
his  testimony  on  this  point — it  is  undisputed 
—that  at  the  very  time  the  car  that  struck 
him  was  approaching  him  from  the  north 
another  car  of  appellant  was  in  the  im- 
mediate proximity,  going  In  the  opposite  di- 
rection ;  that  It  was  in  plain  sight  of  the  ap- 
pellee while  he  did  not  see  the  approaching 
car  from  the  north,  and  that  be  believed  that 
all  the  noise  he  heard  emauated  from  the 
car  going  north,  and  was  thereby  misled  and 
thrown  off  his  guard.  This  is  a  sufficient 
reason  to  excuse  him  from  hearing  the  sound. 
We  think  the  evidence  abundantly  shows 
negligence  on  the  part  of  the  appellant's 
motorman,  and  that  such  negligence  was  the 
proximate  cause  of  the  accident  complained 
of,  and  that  the  evidence  fails  to  show  that 
appellee  was  guilty  of  contributory  negli- 
gence. The  answers  to  the  interrogatories 
show  that  the  appellee  was  entitled  to  the 
Judgment  on  the  verdict  on  the  first  and  sec- 
ond paragraphs  of  the  complaint  There- 
fore there  waa  no  error  In  the  court's  ref  u»- 
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ing  the  peremptory  Instrnctloiia  asked  tij  aiK 

pellant 

Complaint  Is  made  that  the  court  erred 
in  refusing  to  give  the  fourteenth  instruo 
tion  asked  by  appellant  which  reads  as  fol- 
lows: "Willfulness  cannot  exist  In  this  case 
if  negligence  exists,  as  charged  in  the  first 
and  second  paragraphs  of  the  complaint. 
Likewise,  if  willfulness  exists,  negligence 
cannot  exist"  The  jury  were  properly  in- 
structed as  to  what  proof  was  necessary  to 
make  out  a  case  of  negligent  injury  and  was 
necessary  to  make  out  a  case  of  willful  In- 
Jury,  and  we  think  that  no  reversible  error 
was  committed  In  refusing  the  instruction 
asked. 

It  is  urged  that  there  Is  no  evidence  t» 
show  that  the  motorman  knew  that  his  bead^ 
light  was  not  burning.  The  evidence  was 
that  he  stood  in  the  front  vestibule  of  the 
car,  where  he  could  see  In  front  of  the  car, 
an^  it  follows  from  natural  laws  that.  If 
there  was  no  headlight  on  his  car,  he  knew 
It 

Another  reason  urged  for  a  new  trial  is  the 
giving  by  the  court,  on  its  own  motion,  of 
instruction  28.  We  have  carefully  examined 
the  Instruction  complained  of,  and,  taking 
It  as  a  whole,  correctly  expresses  the  law, 
and  could  not  have  misled  the  Jury.  The 
sense  and  meaning  of  the  instruction  Is  not 
to  be  obtained  from  a  fragmentary  expres- 
sion or  sentence  contained  In  it  bat  from 
the  instruction  in  Its  entirety.  When  the 
whole  instruction  Is  read,  there  is  no  room 
to  doubt  its  meaning  and  correctness. 

It  is  also  urged  that  the  court  erred  in 
refusing  to  require  the  Jury  to  return  mors 
specific  answers  to  interrogatories  71,  72,  73, 
74,  75,  76,  77,  78,  86,  and  87.  One  hundred 
and  fifteen  interrogatories  were  snbmined 
to  the  Jury  to  answer.  We  think  that  the 
answers  to  the  interrogatories  above  named, 
in  so  far  as  they  could  be  made  more  certain 
from  the  evidence,  were  fully  covered  by  an- 
swers to  other  interrogatories  returned  with 
the  verdict 

Complaint  is  also  made  of  the  introduction 
in  evidence  of  the  conversation  between  the 
witness  Harry  Bryan,  who  was  a  passenger 
on  appellee's  car  at  the  tifne  of  the  accident, 
and  the  conductor  of  the  car,  after  the  col- 
lision and  while  the  body  of  the  appellee  was 
being  dragged  under  the  fender  of  the  car 
down  the  street,  in  which  the  witness  said 
to  the  conductor:  "There  is  a  man  under 
the  car."  The  admission  of  this  testimony 
waa  perhaps  erroneous ;  but  it  was  certainly 
harmless.  The  evidence  did  show  without  . 
dispute  that  at  the  very  time  the  remark  waa 
made  the  body  of  appellee  was  being  dragged 
under  the  fender  of  the  car,  and  it  certainly 
could  not  have  influenced  the  Jury  that  tb» 
appellee  in  place  of  being  under  the  car  was 
under  the  fender. 

It  Is  also  complained  that  a  witness  waa 
permitted  to  testify  to  the  appearance  of  tli* 
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track  tbe  next  morning,  as  tending  to  prove 
that  the  appellee  -vras  dratrged  from  the  Ver- 
mont street  crossing  to  the  Planner  ft  Bu- 
chanan Undertaking  establishment.  There 
was  no  substantial  dispute  abont  this  fact, 
«nd  the  error  -was  tho^ore  harmless. 

It  Is  complained  that  the  appellee's  wife, 
after  testifying  to  numerous  facts  indicating 
that  appellee  had  lost  his  sense  of  taste  and 
smell,  was  permitted  by  the  court  to  express 
her  opinion  to  the  effect  that  appellee  had 
lost  these  senses.  The  appellee  himself  bad 
testified  that  such  was  the  case,  and  no  evl- 
deace  was  Introduced  tending  to  dispute  him 
upon  these  points.  If  it  was  an  error,  it  was 
not  one  for  which  this  cause  should  not  be 
reversed. 

Other  errors  are  discussed,  but  all  ques- 
tions arising  under  them  are  covered  by  the 
points  decided.  We  are  satisfied  that  enb- 
Btantlal  Justice  has  been  done,  and  that  no 
reversible  error  appears  In  the  record. 

Judgment  affirmed. 

WATSON,  HADLEY,  COMSTOCK,  and 
BOBT,  JJ.,  concur.    MTEBS,  C  J.,  absent 


OOMTIO  STONE  OO.  OF  INDIANA  v. 
BIDGB.    (No.  5,870.)  1 

(Appellate  Court  of  Indiana,  Division  No.  Z, 
March  1,  1907.) 

1.  PuEADiifo— Coi(Fi:.AiRT— RxQinsrrEs— SvF- 

nCIENCT. 

A  demnrrer  to  a  complaint  for  want  of 
facts  is  properly  overruled  if  the  complaint  is 
rood  either  under  the  employers'  liabiii^  act  or 
under  the  common  law. 

[KM.  Note.— For  case  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  (  107.] 

Z.    PLEADIKO— COKPLAIWT— TBSOBT  AND  FOBM 

or  Action. 

A  complaint  admitted  to  be  soffldent  at 
eommon  law  Is  not  subject  to  attack  on  the 
irround  that  more  than  one  theory  was  stated 
therein,  because,  after  the  overruling  of  the  de- 
murrer, plaintiS  stated  that  he  elected  to  prose- 
cute under  the  employers'  liability  act;  the 
theory  of  a  complaint  oeinK  determined  from  the 
farts  stated,  and  not  from  the  admissiona  of  the 
parties. 

8.  Trial  —  Sfkciai.  IivnE^ooATOBias  and 
Ftnoikos— Inoorsistehot  or  Vebdiot  with 
Findings. 

A  general  verdict  prevails  over  special  find- 
inpi,  if  there  could  have  been,  under  the  issues, 
proof  of  any  facts,  consistent  with  those  special- 
IV  found,  sufficient  to  sustain  the  general  vei^ 
dirt. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46.  Trial,  {  857.] 

4.  Same — Inconsistent  Findinob. 

Where  some  answers  to  interrogatories  are 

Inconsistent  with  others,  the  conflicting  answers 

nullify  each  other  and  the  general  verdict  stands. 

[Ed.  Note.— For  cases  in  point  sea  Cent  Dig. 

vol.  46.  Trial.  {  856.] 

Bw  Apfxal— RxviBW— Habmuess   Ebbob— Spb> 

OIAI.     VBBDICr— POBTHXB      ANSWSBS— FlND- 

mos. 

A  refusal  to  require  the  jury  to  answer  in- 

tu  I  ugatories  is  harmless  error,  when  the  facts 

WUCB  might  have  been  given  under  more  specific 

*  Transferred  to  Supreme  Court,  8}  N.  H.  2M.    Ses 


answers  to  these  Intertegatsrlas  are  mads  to 
appear  in  answer  to  others. 

6.  Saicb— PsnuMPTioRs— DEFOsrnoNB  —  Fix,- 

mo  AND  PnBLICATIOH. 

Where  it  appears  that  depositions  were  didy 
taken  pursuant  to  notice,  and  that  both  parties 
were  represented  at  the  taking,  in  the  absence 
of  a  showing  to  the  contrary,  it  will  be  pre- 
sumed on  appeal  that  they  were  filed  and  pub- 
lished. 

[Ed.  Note.— For  ease*  In  point  see  Cent  Dig. 
voL  3,  Appeal  and  Error,  {  3721.] 

7.  Damages— Excessive  Damaoes  —  Injubibs 
TO  Pebsoh. 

Where  a  party  suffered  broken  ribs,  a  brok- 
en leg,  and  ouier  injuries  more  or  less  severe, 
$4,000  was  not  an  excessive  verdict 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  15,  Damages,  {{  357,  359,  360,  363.] 

8.  Mabtkb  and  Servant— Liabilitt  fob  In- 
JUBiEs— Risks  Assumed  bt  Sebvaht— Uisks 
Outside  Scope  of  E^plotment. 

The  doctrine  of  afcsomption  of  obvious  riskr^ 
does  not  apply  where  a  servant  is  ordered  to  do 
work  out  of  the  line  and  awav  from  the  place 
of  the  work  be  was  hired  to  do. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  34,  Master  and  Servant,  Si  655,  658.] 

9.  Same— P1.ACE8    fob    Wobk— Latini    De- 
fects—I  K  SPECnON  . 

Where  the  master  failed  to  inspect  the 
place  in  which  bis  servant  was  employed,  when 
a  reasonable  inspection  would  have  disclosed 
the  danger,  he  is  guilty  of  negligence,  resulting 
In  the  injury  of  the  servant 

[Ed.  Note. — ^For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant  <  235.] 

Appeal  from  Circuit  Court  Morgan  Gotin- 
I7;  Jos.  W.  Williams,  Judge. 

Action  by  Andrew  J.  Ridge  against  the 
Oolitic  Stone  Company  of  Indiana.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Geo.  W.  Grubbs,  Duncan  &  Batman,  and 
Elmer  E.  Stevenson,  for  appellant  Geo.  L. 
Relnbard,  Jno.  A.  Riddle,  Watson  ft  McOin- 
nls,  and  Gavin  ft  Davis,  for  appellee. 

COMSTOCK,  J.  Action  to  recover  dam- 
ages for  personal  Injuries  received  by  appel- 
lee through  the  alleged  negligence  of  appel- 
lant while  appellee  was  working  in  a  stone 
quarry  of  appellant 

The  complaint  was  filed  In  the  Monroe  cir- 
cuit court  The  cause  was  tried  on  change  of 
venue  In  the  Morgan  circuit  court  resulting 
In  a  verdict  and  judgment  for  plaintiff,  as- 
sessing bis  damages  at  $4,000. 

The  errors  relied  upou  for  a  reversal  are 
the  action  of  the  trial  court  In  overruling  ap- 
pellant's demurrer  to  the  amended  complaint 
in  sustaining  the  demurrer  of  ai^ellee  to  the 
third  paragraph  of  appellant's  answer.  In 
overruling  appellant's  motion  for  Judgment 
In  its  favor  on  the  answers  to  Interrogatories, 
notwithstanding  the  general  verdict  aud  m 
overruling  appellant's  motion  for  a  new  triaL 

The  amended  complaint  is,  In  substance,  as 
follows:  That  defendant  Is  now,  and  was 
on  the  19th  day  of  March,  1901,  a  corpora- 
tion, engaged  In  the  business  of  operating 
a  stone  quarry  in  Monroe  county,  Ind. ;  that 
on  said  day  the  plaintiff,  with  other  envloyfii 
11  N.  B.  Ml   Bshearlng  denied. 
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of  the  defendant,  Tras  engaged  and  employed 
by  defendant  company  In  and  about  the  stone 
quarry  as  a  "shoveler"  or  "mudder,"  and 
that  It  was  his  sole  duty  as  such  to  shovel 
mud  and  loose  dirt  and  pick  up  6tone  and 
spalls  and  remove  them  from  the  quarry; 
that  on  the  day  above  mentioned  a  large 
stone,  about  30  feet  long,  7  feet  deep  and  5 
feet  wide,  extending  north  and  south,  had 
been  quarried  and  cut  loose  by  the  defend- 
ant company  from  the  main  ledge  or  wall  on 
the  east  side  of  said  quarry,  and  the  north 
end  thereof,  by  means  of  certain  channeling 
machines  operated  by  defendant's  employes, 
and  turned  over  toward  the  west  side,  leaving 
a  space  of  about  five  feet  between  said  stope 
and  the  ledge  or  wall  on  the  east  side  and 
north  end  from  which  It  had  been  cut  loose ; 
that  there  remained  under  and  behind  said 
stone,  after  the  same  had  been  so  turned 
over,  certain  slips,  wedges,  and  tools  with 
which  it  had  been  broken  loose  from  the 
floor  of  the  quarry,  that  the  plaintiff,  while 
so  engaged  in  shoveling  and  removing  mud, 
loose  dirt,  and  spalls  from  said  quarry  short- 
ly after  said  stone  had  been  turned  over 
as  aforesaid,  was  ordered  to  quit  said  work 
of  shoveling  and  removing  dirt  and  spalls, 
etc.,  from  the  quarry,  and  directed  to  go 
around  the  south  end  and  behind  said  stone 
and  Into  the  open  space  between  it  and  the 
wall  on  the  east  side  and  north  end  of  said 
quarry  and  remove  said  slips,  wedges,  and 
other  tools  from  under  and  behind  said 
stone;  that  said  order  was  given  to  plaintiff 
by  one  Peter  Deckard,  who  was  at  the  time 
and  place  engaged  In  the  service  of  the  de- 
fendant company  as  a  derrick  and  ledge  boss 
In  said  quarry,  and  who  then  and  there  had 
full  charge  of  said  quarry  and  was  employed 
and  authorized  by  defendant  company  to  di- 
rect and  control  the  employes  and  workmen 
in  said  quarry,  at  his  pleasure,  including  the 
plaintiff;  that  the  plaintiff  was  then  and 
there  bound  to  conform  to  the  order  and  di- 
rections of  said  Deckard  to  go  down  Into  said 
open  space  behind  said  stone  and  remove 
said  Blips,  wedges,  and  tools,  and  that  be 
then  and  there  did  conform  to  and  obey  said 
order ;  that,  in  obedience  to  said  order  of  said 
Deckard,  plaintiff  left  his  work  as  a  shoveler 
and  mudder,  and  went  down  behind  said 
stone  in  the  open  space  left  by  it  next  to  the 
east  wall  and  north  end  of  said  quarry  to 
pick  up  said  slips,  wedges,  and  tools  and  re- 
move the  same  from  under  and  behind  said 
stone ;  that  while  so  engaged,  and  while  about 
to  remove  said  slips,  wedges,  and  tools  in 
obedience  to  the  command  of  said  Deckard, 
and  while  exercising  due  and  proper  care  and 
diligence,  and  without  any  fault  or  negligence 
on  his  part,  a  large  quantity,  consisting  of 
several  tons  of  clay,  dirt,  and  mud,  of  origi- 
nal deposit  and  small  stones  which  had  been 
left  unsupported  by  the  removal  of  said  large 
rock,  fell  from  the  north  end  and  east  wall 
or  bank  of  said  quarry,  and,  without  warn- 
ing to  the  plaintiff,  fell  upon  and  against 


him  with  great  weight  and  force,  and  crusb- 
ed  and  bruised  him  about  his  back,  shoulders, 
head,  and  breast  and  other  places  of  his  body, 
breaking  three  of  his  ribs  and  one  of  his 
legs,  and  otherwise  greatly  bruising,  cutting, 
and  wounding  him,  thereby  permanently  dis- 
abling and  injuring  said  plaintiff  for  life; 
that  said  defendant  company  and  said  Deck- 
ard knew,  and  by  the  exercise  of  reasonable 
care  could  have  known,  that  said  wall  and 
bank  left  by  the  excavation  of  said  large 
stone  was  left  unsupported  and  was  unsafe 
and  dangerous,  and  liable  to  cave  in  and  fall 
upon  the  plaintiff  at  the  time  he  was  engaged 
In  said  work  of  picking  up  said  slips,  wedges, 
and  tools,  and  that  plaintiff  alleges  said  fact 
to  be  true ;  that  said  defendant  and  said 
Deckard  carelessly  and  n^ligently  failed  to 
make  any  Inspection  of  said  east  wall  and 
north  end  of  said  quarry  either  before  or 
after  said  stone  had  been,  taken  out  fPMn 
said  place  and  turned  over  toward  the  west, 
in  order  to  inform  themselves  whether  the 
same  was  in  danger  of  falling  or  not,  but 
left  the  same  in  the  dangerous  condition  In 
which  It  was,  without  any  props  or  supi>ortB 
whatever,  so  that  the  bank  of  dirt,  mud,  and 
stone  so  left  by  the  removal  of  said  large 
rock  was  In  great  and  Immediate  danger  of 
caving  in  and  falling,  and  did  cave  in  and 
fall  as  aforesaid;  thdt  the  plaintiff  was  un- 
acquainted with  the  condition  of  said  bank 
or  wall  of  the  said  stone  quarry  after  the 
stone  had  been  excavated  from  the  same, 
and  did  not  see,  and  could  not,  by  the  exer- 
cise of  reasonable  care,  hare  seen  and  ob- 
served, the  peril  and  danger  in  which  he  was 
at  the  time  he  was  picking  up  said  slips, 
wedges,  and  tools  In  the  open  space  under 
and  behind  said  stones;  that  said  bank  and 
wall  on  the  north  end  and  east  side  appeared 
to  him  to  be  of  soUd  rock,  mud,  and  dirt  of 
such  a  character  as  to  give  no  siga  or  Indica- 
tion that  it  was  in  danger  of  falling,  without 
a  more  minute  Insi)ectIon  of  the  same;  that 
the  plaintiff  relied  upon  the  defoidant  and 
said  Deckard,  and  believed  that  they  had  dis- 
charged their  duty  of  making  a  careful  in- 
spection of  said  bank  and  wall  and  seeing 
that  the  same  was  safe  and  free  from  dan- 
ger of  caving  In  or  falling  on  the  plaintiff; 
that  it  was  with  this  belief  and  conviction, 
that  the  defendant  had  discharged  Its  duty 
aforesaid,  that  the  plaintiff  went  down  Into 
said  open  space  in  obedience  to  the  order 
of  said  Deckard  to  pick  up  slips,  wedges,  and 
loose  tools  when  he  was  injured,  as  afore- 
said; that,  by  reason  of  the  negligence  and 
carelessness  of  said  defendant  as  aforesaid, 
the  plaintiff  was  Injured  In  and  about  his 
body  as  aforesaid,  and  is  now  permanently 
disabled  from  performing  any  manual  labor 
whatever ;  and  that  he  has  sustained  dam- 
ages in  the  sum  of  $10,000,  for  which  amount 
and  for  all  other  proper  relief  he  prays  Judg- 
ment of  this  court. 

The  demurrer  to  the  amended  complaint 
was  for  want  of  facts.   Therefore^  U  it  is 


Digitized  by 


Google 


Ind.) 


OOLITIC  STONE  CO.  v.  BIDGB. 


443 


good  under  the  employers'  liability  act,  or 
under  the  common  law,  the  demurrer  was 
properly  overruled.  Among  other  averments 
are  the  following:  "That  said  defendant 
company  and  said  Deckard  knew  •  •  • 
that  said  wall  and  bank  left  by  the  excava- 
tion of  said  large  stone  was  left  unsupported 
and  was  unsafe  and  dangerous  and  liable  to 
cave  In  and  fall  upon  the  plaintiff  at  the 
time  he  was  engaged  In  such  work  of  taking 
out  the  slips,  wedges,  and  tools";  and  that 
"said  bank  and  wall  on  the  north  and  east 
side  appeared  to  him  (appellee)  to  be  of  solid 
rock,  mud,  and  dirt  of  such  character  as  to 
give  no  sign  or  indication  of  falling,  without 
a  more  minute  inspection  of  the  same" ;  and 
that  said  appellant  and  said  Deckard  "by 
the  exercise  of  reasonable  care  could  have 
known  that  said  wall  and  bank  left  by  the 
excavation  of  said  large  stme  was  left  un- 
supported and  left  unsafe  and  dangerous 
and  liable  to  cave  in  and  fall  on  the  plain- 
tiff." It  is  further  averred  that  appellant 
and  Deckard  failed  to  make  any  inspection 
thereof.  In  fact,  appellant  does  not  ques- 
tion the  sufficiency  of  the  complaint  at  com- 
mon law,  but  attacks  it  upon  the  ground  tbat 
more  than  one  theory  Is  attempted  to  be  stated 
therein,  and  because,  after  the  overruling  of 
the  demurrer,  appellee  stated  that  he  elected 
to  prosecute  under  the  employers'  liability 
act  This  statement  did  not  make  the  pre- 
vious ruling  erroneous.  The  theory  of  a  com- 
plaint is  determined  from  the  facts  stated 
therein,  and  not  from  the  admissions  of  the 
parties.  Equitable  Trust  Co.  v.  Mllligan,  31 
Ind.  App.  23,  65  N.  E.  1044.  A  single  para- 
graph may  state  facts  making  a  good  com- 
plaint under  the  common  law  and  mider  the 
statute.  Norton  Reed  Stone  Co.  v.  Steele,  32 
Ind.  App.  53,  69  N.  E.  198.  The  complaint 
Is  good  at  common  law,  and  it  Is  tnerefore 
unnecessary  to  pass  upon  the  constitutional- 
ity of  the  employers'  liability  act 

It  appears  from  the  corrected  record  that 
the  demurrer  to  the  third  paragraph  of  an- 
swer was  overruled,  and  that  the  demurrer 
to  the  second  paragraph  was  sustained.  No 
question  is  therefore  presented  by  the  al- 
leged error  In  sustaining  the  demurrer  to  the 
third'  paragraph  of  appellant's  answer.  To 
set  out  even  a  summary  of  the  interrogato- 
ries and  answers  thereto  would  unduly  ex- 
tend the  length  of  this  opinion.  Under  the 
rule  that  the  general  verdict  will  prevail 
over  the  answers  to  interrogatories,  if  there 
could  have  been,  ander  the  issues,  proofs  of 
supposable  facts  not  inconsistent  with  those 
specially  found,  then  the  general  verdict  must 
stand,  this  motion  of  appellant  was  correct- 
ly overruled.  Bvansville,  etc^,  B.  Co.  t. 
Clements,  32  Ind.  App.  658,  70  N.  E.  554; 
Consolidated  Stone  Co.  T.  Summitt  152  Ind. 
297,  53  N.  E.  235.  Some  answers  to  inter- 
rogatories are  inconsistent  with  others.  In 
■neb  case  the  conflicting  answers  nullify 
eadi  othtf  and  the  general  verdict  stands. 


Indianapolis  St  Ry.  Co.  ▼.  Feamaugbt  (Ind. 
App.)  79  N.  E.  217,  and  cases  cited. 

Complaint  is  made  of  the  refusal  of  the 
court  to  require  the  Jury  to  answer  inter- 
rogatories 56,  57,  and  59,  and  each  of  them. 
The  question  as  to  the  fifty-seventh  is  not  in 
the  motion.  The  facts  which  might  have 
been  given  unuer  more  specific  answers  to 
these  interrogatories  are  made  substantially 
to  appear  in  answers  to  others.  Appellant 
was  not  therefore  prejudiced  by  this  ruling. 

It  is  claimed  that  the  court  erred  in  ad- 
mitting in  evidence  the  depositions  of  Dr. 
John  E.  Harris  and  Dr.  John  E.  Luzadder. 
The  record  shows  tliat  when  these  deposi- 
tions were  otfered  in  evidence,  counsel  for 
appellant  objected  to  the  "introduction,  for 
the  reason  there  is  nothing  in  the  transcript 
to  show  any  place  in  this  court  that  there 
was  ever  any  such  depositions  published  or 
ever  any  such  depositions  on  file."  It  ap- 
pears that  the  depositions  were  duly  taken 
pursuant  to  notice  to  appellant;  that  at  the 
taking  appellant  was  repres^ited  by  counsel. 
Nothing  appearing  to  the  contrary,  it  will 
not  be  presumed  that  this  ruling  was  preju- 
dicial to  the  appellant  It  will  be  presumed 
that  the  depositions  were  filed  and  published. 

Appellant  especially  complains  of  instruc- 
tions 1,  8,  10,  12,  and  14,  given  by  the  court 
of  its  own  motion.  These  instructions  relate 
to  the  duties  of  the  master,  and  fairly  state 
the  law.  Appellant  insists  that  these  in- 
structions have  no  place  in  the  case.  Fur- 
ther objection  is  made  to  Instructions  given 
upon  the  ground  that  they  are  inconsistent 
contradictory  and  misleading.  The  court  at 
the  request  of  tbe  appellant  instructed  the 
Jury  that  appellee,  having  elected  to  prose- 
cute under  the  statute,  must  recover,  if  at 
all,  under  the  employer's  liability  act  Such 
instruction  made  the  giving  of  said  instruc- 
tions 1,  8,  10,  12,  and  14  by  the  court  inapt 
upon  that  theory.  An  examination  of  all  the 
instructions  given,  however,  leads  to  the  con- 
clusion that  they  were  favorable  to  appel- 
lant The  answers  to  interrogatories  show: 
That  the  plaintiff  was  employed  solely  to 
shovel  mud  and  loose  dirt  and  to  pick  up 
stones  and  spalls,  and  remove  tbe  same  from 
the  quarry.  It  was  no  part  of  his  duty  to  do 
the  work  in  which  he  was  engaged  when  he 
received  his  Injury.  He  was  directed  to  do 
the  work  in  question  by  one  Peter  Deckard, 
who  at  the  time  was  in  full  charge  of  the 
quarry,  with  authority  to  direct  and  control 
all  the  employes.  Including  plaintiff,  and 
plaintiff  was  bound  to  comply  with  his  or- 
ders. Pursuant  to  the  orders  of  said  Deck- 
ard, he  immediately  went  down  into  the  open 
space  for  the  purpose  of  removing  said  slips 
and  wedges,  and  while  he  was  about  to  re- 
move the  same,  and  while  he  was  exercising 
reasonable  care,  he  was  injured.  That  plain- 
tiff did  not  and  could  not  by  the  exercise 
of  ordinary  care,  see  or  have  seen  the  peril 
to  which  he  was  exposed.    Tbat  said  Deck- 
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ard  did  not  make  any  Inspection  of  the  place 
and  conditions  Into  which  he  ordered  plain- 
tiff before  so  ordering  him ;  that,  If  he  had, 
he  would  have  found  that  the  aaine  was  per- 
ilous. That  under  the  clrcmnatancea  plain: 
tiff  had  a  right  to  rely  upon  the  fact  that 
the  place  into  which  he  was  ordered  was 
reasonably  free  from  danger,  and  that  be 
did  rely  upon  such  fact  That  Deckard 
knew,  when  he  gave  plaintiff  said  ordera, 
that  he  changed  hla  employment  for  a  more 
hazardous  and  dangerous  one,  and  that  tbe 
plaintiff  could  not,  by  the  exercise  of  ordi- 
nary care,  have  observed  the  danger  under 
the  circumstances  of  the  bank  falling  in  and 
Injuring  him.  In  short,  tbe  place,  without  a 
more  minute  inspection,  appeared  free  from 
danger. 

There  is  nothing  In  tbe  record  to  show 
that  the  Jury  were  improperly  influenced, 
and  we  cannot  say  that  the  damages  assessed 
were,  as  claiihed  by  appellant,  excessive. 
Under  the  facts  found  and  the  evidence,  tbe 
Jury  were  warranted  in  finding  for  the  plain- 
tiff, and  we  would  not  be  Justified  In  disturb- 
ing the  Judgment  because  of  erroneous  or  in- 
consistent Instructions  (Sponhaur  v.  Malioy, 
21  Ind.  App.  287,  52  N.  E.  243),  whether 
plaintiff  proceeded  under  tbe  statute  or  the 
common  law. 

The  freedom  of  appellee  from  contributo- 
ry negligence  is  unquestioned.  Tbe  work  in 
which  he  was  engaged  and  which  he  was  di- 
rected to  do  when  injured  was  out  of  the 
line  for  wlilch  he  was  employed,  and  the 
doctrine  of  assumption  of  risk  did  not  apply. 
American  Car,  eta,  Co.  t.  Clark,  32  Ind.  App. 
647,  70  N.  E.  828:  Clark  County  Cement  Co. 
T.  Wright,  16  Ind.  App.  630,  45  N.  B.  817. 
It  is  tbe  duty  of  the  master  to  use  reason- 
able care  to  provide  his  employes  with  rea- 
sonably safe  working  places.  Tbe  duty  of  In- 
spection is  imposed  on  the  master,  and  not 
the  servant.  In  the  case  at  bar,  reasonable 
Inspection  of  the  premises  would  have  read- 
ily disclosed  imminent  danger  to  appellee. 
No  inspection  was  made  It  follows  that 
appellant  Is  guilty  of  negligence  resulting  In 
tbe  injury  of  appellee.  We  find  no  reversible 
error. 

Judgment  affirmed. 

ROSY,  P.  J.,  and  RABB.  WATSON,  HAD- 
LBT,  33^  concur.    MTERS,  C.  J.,  absent. 


(194   Masp.  131) 

DOUCETTE  V.  BALDWIN  et  al. 

(Supreme  Judicial  Court  of  Massachusetta. 
Suffolk.    Feb.  26,  1907.) 

1.  Bankbtjptcy  —  Actions    bt    Tbubteb  — 
Claims  or  Bankbtjpt. 

Where  plaintiff,  a  stock  exchange  member, 
executed  the  orders  of  a  brokerage  firm  not  a 
member,  and  the  firm  accepts  orders  of  custom- 
ers which  it  directs  plaintiff  to  execnte,  such 
cnstomen^  though  unknown  by  plaintiff,  sustain 


the  relation  to  him  of  debtor  and  creditor,  and 
be  will  be  reqnired  to  pay  them  funds  he  ma/ 
have  from  their  business,  done  on  the  firm  • 
orders,  l>efore  he  pays  anything  to  tlie  firm's 
trustees  in  t>ankruptcy. 
2.  Estoppel — Inconsistency  of  Claims. 

Where  a  brokerage  firm  failed,  owing  its 
customer  a  balance  on  a  transaction  she  bad 
through  it  with  plaintiff,  who  still  holds  the  pro- 
ceeds of  the  transaction,  she  will  not  be  t>arred 
from  recovering  from  plaintiff  because  she 
proved  her  claim  against  the  firm  in  its  bank- 
ruptcy proceedings. 

Appeal  from  Supreme  Judicial  Court,  Suf- 
folk  County. 

Bill  of  interpleader  by  Joseph  E.  Doucette 
against  Dwight  Baldwin  and  others  on  the 
one  side,  and  the  trustees  In  bankruptcy  of 
Berry  &  Co.  oa  the  other.  From  a  decree 
directing  plaintiff  to  pay'  demands  In  full 
of  Baldwin  and  others,  and  balance  to  the 
trustees  in  bankruptcy  of  Beriy  &  Co.,  said 
trustees  appeaL    Affirmed. 

Lee  M.  Friedman,  Morse  &  Friedman,  and 
James,  Schell  &  Etkus,  for  appellants.  War- 
ren &  Garfield  and  Clement  R.  Lamson,  for 
appellees  Baldwin  and  Collins. 

BRALET,  J,  If  the  bankrupt  firm  acted 
solely  as  agents  in  the  purchase  of  the 
stocks,  the  right  of  the  trustees  to  participate 
in  the  distribution  of  the  fund  must  be  post- 
poned until  the  demands  of  the  several  claim- 
ants are  satisfied.  Upon  reading  the  evidence 
It  appears  to  have  been  substantially  uncon- 
troverted  that,  not  being  members  of  the  Bos- 
ton Stock  Exchange,  the  bankrupts  when 
their  customers  desired  to  buy  certain  copper 
stocks  employed  a  member  to  make  the  pur- 
chase. The  claimants  respectively  gave  or- 
ders to  buy  a  certain  number  of  shares  of 
these  stocks  to  be  carried  on  a  margin.  Is 
each  instance  upon  receipt  of  the  order  to 
buy  accompanied  with  the  money  required, 
without  disclosing  the  name  of  the  customer, 
the  order  was  Immediately  transmitted  by 
telephone  to  the  plaintiff,  who  was  a  member, 
and  by  whom  It  was  executed.  Of  the  claim- 
ants, Baldwin  and  Collins  knew,  but  Mrs. 
Conant,  and  her  agent,  were  Ignorant  with 
whom  the  firm  dealt,  yet  ail  understood  that 
because  they  were  not  members  Berry  &  Co. 
were  unable  to  buy  the  stocks  on  the  floor  of 
the  exchange.  When  notified  from  time  to 
time  that  further  advancements  had  become 
necessary  to  maintain  the  margin,  on  making 
payments  tbe  money  went  into  the  general 
funds  of  tbe  firm  by  whose  check  tbe  amount 
due  was  then  paid  to  the  plaintiff.  There  Is 
no  evidence  that  books  of  account  w&ce  kept 
by  Berry  &  Co.  In  which  they  entered  the 
names  of  these  customers  wllh  the  date, 
price'  of  the  stock,  and  number  of  shares 
bought  by  each,  nor  does  it  appear  that  they 
received  any  compensation  for  their  services. 
Until  their  assignment  for  the  benefit  of 
creditors  the  plaintiff  rendered  monthly  state- 
ments, and  supposed  and  believed  that  be 
was  dealing  with  them  as  principals.    His 


Digitized  by 


Google 


HILLMORB  ▼.  BOSTON  £LBVATED  BT.  (XX 


445 


books  contained  Itemized  accoants  In  the 
name  of  one  of  tbe  members  of  tbe  Arm  of 
tbe  yarlona  purchases  and  sales,  but  after 
tbelr  failure  upon  notice  from  two  of  the 
claimants  be  closed  tbe  account,  leaving  a 
balance,  out  of  which,  If  entitled  to  recover 
anything.  It  Is  conceded  by  the  trustees  they 
sbould  be  allowed  their  respective  claims.  It 
is  from  these  facts  that  tbe  legal  relations  of 
the  parties  must  be  ascertained. 

In  substance  the  bankrupts  with  the  knowl- 
edge of  the  several  claimants,  not  being  per- 
sonally able  to  buy  In  a  regular  way  the 
stocks  desired,  were  employed  to  buy  from 
other  brokers,  and  selected  the  plaintUT.  At 
DO  period  was  It  contemplated  that  Berry  & 
Co.  should  become  prlucipals,  and  the  plain- 
tiff their  agent  but  they  were  expressly  en- 
gaged to  act  for  the  claimants,  by  whom  as 
required,  the  money  for  margins  was  sup- 
plied, and  neither  the  fact  that  commissions 
were  not  shared,  nor  the  failure  to  disclose 
their  agency  worked  any  change  In  the  char- 
acter of  their  original  employment  The  re- 
maining amount  necessary  to  purchase,  was 
advanced  by  the  plaintiff  who  afterwards 
carried  tbe  stocks,  and  with  whom,  and  not 
with  them,  the  claimants  sustained  the  con- 
tractual relation  of  debtor  and  creditor.  Rice 
V.  "Winslow,  180  Mass.  500,  502,  62  N.  E.  1057. 
While  the  money  received  before  transmis- 
sion was  mingled  with  their  own,  so  that  its 
Identity  being  lost  specific  payments  could 
not  be  traced,  this  conversion  conferred  no 
authority  to  use  these  funds  to  speculate  in 
EtocKS  for  the  benefit  of  themselves,  as  they 
could  not  legally  act  in  the  double  capacity 
of  buyers  and  sellers.  C!om.  v.  Cooper,  130 
Mass.  285,  288.  Instead,  upon  bis  employ- 
ment the  plaintiff  became  the  agent  of  their 
principals  even  If  undisclosed  by  tbem.  East- 
ern Railroad  Co.  v.  Benedict  6  Gray,  661, 
562,  (jU  Am.  Dec.  384 :  Byington  v.  Simpson, 
134  Mass.  169,  45  Am.  Rep.  314.  If  before 
such  knowledge  a  settlement  had  been  ef- 
fected he  would  have  been  discharged,  but 
upon  their  disclosure  the  money  could  be  re- 
covered by  the  principals  to  whom  It  belong- 
ed. Barry  v.  Page,  10  Gray,  398:  Foster  v. 
Graham,  166  Mass.  202,  44  N.  E.  129.  See 
Cusbman  v.  Snow,  186  Mass.  173,  174,  71  N. 
E.  529.  The  trustees  having  succeeded  only 
to  such  rights  as  the  bankrupts  had,  stand  no 
better,  and  have  failed  to  prove  that  they 
are  entitled  to  the  money.  King  v.  Cram, 
185  Mass.  103, 104,  69  N.  E.  1049.  By  proving 
her  claim  In  bankruptcy  Mrs.  Conant  Is  not 
barred  from  recovering,  for  if  she  mistaken- 
ly supposed  such  right  existed,  this  is  in- 
sufficient to  prevent  her  from  intervening  In 
these  proceedings  for  the  collections  of  her 
debt  Snow  v.  Alley,  156  Mass.  193,  195,  30 
N.  E.  691. 

The  findings  of  fact  made  by  the  single  Jus- 
tice are  amply  sustained  by  the  evidence,  and 
tbe  final  decree  should  be  affirmed. 

So  ordered. 


OM  Man.  »> 
MILLMORE  ▼.  BOSTON  BI/BVATED 
RY.  CO. 

(Supreme  Judicial  Court  of  Maasachnaetta. 

Suffolk.    Feb.  28,  1907.) 

Cabbixbs— Stbeet  Cab  Passxroebs— Dutt  or 

OONDUCTOE. 

Though  a  street  car  conductor's  duty  to- 
wards an  alighting  passenger  is  not  discharged 
by  merely  waiting  a  reasonable  time  before 
starting  the  car,  and  he  must  exercise  reasonable 
care  to  see  that  tbe  passenger  is  off  tbe  car  be- 
fore starting  it,  be  is  not  bound  to  see  that  the 
pa«aenger  has  alighted,  being  required  only  to 
exercise  the  higbebt  degree  of  care  consistent 
witb  tbe  proper  transaction  of  the  company's 
busiKess. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  9,  Carriers,  {|  1228,  1229.] 

Exceptions  iTrom  Superior  Court  Suffolk 
County;   Daniel  W.  Bond,  Judge. 

Action  by  Mary  E  Millmore  against  the 
Boston  Elevated  Railway  Company.  From 
a  Judgment  for  plaintiff,  defendant  brings 
exceptions.    Exceptions  sustained. 

Vahey,  Innes  &  Mansfield  and  Philip  Mans- 
field, for  plaintiff.  Endicott  P.  SaltonstaU 
and  Sanford  B.  B.  Freund,  for  defendant 

HAMMOND,  J.  The  plaintiff,  a  woman  56 
years  old,  testified  that  she  took  an  open  car 
of  tbe  defendant  company  in  Boston  whicb 
was  bound  for  Watertown;  that  she  sat  in 
the  sixth  seat  from  the  rear  of  the  car,  on  the 
extreme  left  hand,  and  had  a  bundle  and 
band  bag  with  her;  that  a  number  of  men 
afterwards  boarded  the  car  "at  a  point  be- 
fore the  one  where  she  Intended  to  alight," 
and  that  some  of  the  men  remained  standing; 
that  she  desired  to  get  off  at  Royal  street  in 
Watertown,  and  upon  her  signal  to  the  con- 
ductor be  stopped  the  car  there;  that  she 
got  down  on  tbe  left  band  running  Iraard  and 
then  for  tbe  first  time  attempted  to  pick  up 
the  bundle  which  she  had  placed  upon  the 
fioor  of  the  car;  and  that  while  she  was  In 
that  position  the  conductor  started  the  car, 
by  reason  of  which  she  was  thrown  to  the 
ground  and  injured.  She  was  corroborated 
by  several  witnesses  as  to  what  occurred  aft- 
er she  boarded  the  car.  One  Blakeney  testi- 
fied that  at  tbe  time  of  the  accident  he  was 
engaged  in  a  dispute  with  the  conductor  as  to 
whether  the  witness  had  paid  his  fare.  The 
evidence  showed  that  the  accident  took  place 
at  a  few  minutes  before  11  o'clock,  p.  m., 
on  Saturday,  July  18,  1903,  and  that  the 
night  was  very  dark.  At  the  time  of  the 
trial  the  conductor  was  dead,  and  it  was 
agreed  that  the  only  statement  made  by  him 
before  his  death  was  that  contained  in  bis 
report  made  out  at  the  time  of  the  accident, 
to  tbe  effect  that  "be  did  not  see  the  lady 
fall,  but  was  told  by  another  passenger  that 
she  bad  fallen." 

It  was  contended  by  the  defendant  that  the 
conductor  had  waited  a  reasonable  length  of 
time  before  starting  his  car,  and  that  under 
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all  the  circnmstances,  considering  the  number 
of  passengers  and  the  length  of  time  that  he 
had  waited.  It  was  a  question  for  the  Jury 
whether  before  starting  the  car  he  had  not 
done  all  that  was  required  of  him.  Upon 
this  point  the  court,  after  stating  the  question 
to  be  whether  the  conductor  exercised  "the 
highest  degree  of  care  that  could  be  exercised 
under  the  circumstances  to  see  that  she  [the 
plaintiff]  had  an  opportunity  to  get  oft  and 
the  car  was  not  started  until  she  bad  had 
that  reasonable  opportunity  to  get  oCT  and 
talte  her  bundles  oft,"  proceeded  thus:  "But 
the  highest  degree  of  care  would  require  the 
conductor  to  move  if  he  was  not  In  a  posltloa 
to  see  whether  the  passenger  was  oft;  the 
highest  degree  of  care  would  call  upon  him 
to  move  and  eren  to  the  extent  of  getting  oft 
his  car  If  he  could  not  do  any  other  way,  to 
see  whether  a  passenger  was  off.  The  ques- 
tion Whether  the  conductor  did  all  be  could 
to  see — it  is  for  you  to  consider.  But  he 
ought  not  to  have  started  the  car  until  the 
passenger  had  an  opportunity  to  get  off  and  a 
reasonable  opportunity,  and  he  should  have 
looked  to  see  whether  she  was  off.  It  was 
not  enough  that  he  waited  a  certain  length 
of  time."  At  the  close  of  the  charge  the  de- 
fendant specifically  objected  to  that  portion 
of  It  wherein  it  is  stated  in  substance  that  the 
highest  degree  of  care  required  the  conductor 
to  move  even  to  the  extent  of  getting  off  his 
car  to  see  whether  a  passenger  was  off.  We 
have  no  doubt  that  in  many  cases  a  Jury 
might  find  that  a  conductor  should  move  from 
his  car  to  ascertain  whether  a  passenger  was 
fairly  off  or  fairly  on  the  car.  But  we  un- 
derstand that  by  the  language  of  which  the 
defendant  complains  the  court  meant  that  as 
matter  of  law  a  conductor  of  a  street  car 
does  not  come  up  to  the  requisite  degree  of 
care  unless  he  actually  sees  wnetber  the  pas- 
senger Is  fairly  off  or  fairly  on  the  car,  as 
the  case  may  be. 

Common  carriers  are  not  the  insurers  of 
the  life  or  the  safety  of  their  passengers. 
They  are  held  to  reasonable  care  only;  and, 
briefly  stated,  that  care  when  applied  to  them 
means  the  highest  care  consistent  with  the 
proper  transaction  of  their  business.  As  to 
the  nature  of  this  care,  the  following  lan- 
guage by  Knowlton,  J.,  in  Dodge  v.  Boston  & 
Bangor  Steamship  Co.,  148  Mass.  207,  218, 
19  N.  E.  373,  2  L.  R.  A.  83,  12  Am.  St  Rep. 
641,  18  Instructive:  "Difficulty  in  the  appli- 
cation of  this  rule  has  come  from  an  improper 
interpretation  of  the  expressions  'utmost  care 
and  diligence,'  'most  exact  care,'  and  the 
nice.  These  do  not  mean  the  utmost  care 
which  men  are  capable  of  exercising.  They 
mean  the  utmost  care  consistent  with  the  na- 
ture of  the  carrier's  undertaking,  and  with  a 
due  regard  for  all  the  other  matters  which 
ought  to  be  considered  In  conducting  the  busi- 
ness. Among  these  are  the  speed  which  is 
desirable,  the  prices  which  passengers  can 
afford  to  pay,  the  necessary  coat  of  different 


devices  and  provisions  for  safety,  and  the 
relative  risk  of  injury  from  dltterent  possible 
causes  of  it  With  this  interpretation  of  the 
rule,  the  application  of  It  is  easy.  As  applied 
to  every  detail,  the  rule  is  the  same.  The  de- 
gree of  care  to  be  used  is  the  highest ;  that  is. 
In  reference  to  each  particular  it  is  the  high- 
est which  can  be  exercised  In  that  particular 
with  a  reasonable  regard  to  the  nature  of 
the  undertaking  and  the  requiremoits  of  the 
business  In  all  other  particulars." 

Applying  this  to  the  action  of  the  conductor. 
It  will  be  seen  that  on  the  one  hand  the 
rule  is  not  that  the  conductor  of  a  street  car, 
after  waiting  a  reasonable  time  for  a  passea- 
ger  to  get  on  or  off,  as  the  case  may  be,  may 
start  without  taking  any  pains  to  see  whether 
the  passenger  is  either  on  or  off.  The  con- 
ductor has  not  performed  his  duty  when  be 
has  simply  waited  a  reasonable  time.  He 
must  exercise  reasonable  care  as  above  de- 
fined, to  see  that  the  passenger  Is  on  or  off 
the  car.  On  the  other  hand  the  rule  Is  not 
that  be  must  absolutely  see  whether  the  pas- 
senger Is  on  or  off.  In  this,  as  in  every  other 
detail,  there  is  resting  upon  him  the  same  de- 
gree of  care,  namely,  the  highest  care  consis- 
tent with  the  proper  transaction  of  the  busi- 
ness ;  and.  If  be  has  exercised  that  degree  of 
care,  he  has  not  been  negligent  In  the  case 
before  us  that  was  the  degree  of  care  Imposed 
upon  this  conductor.  The  plaintiff  has  cited 
to  us  several  text-books  and  cases  in  support 
of  the  proposition  laid  down  by  the  trial  court 
in  this  case,  but  in  many  of  them  it  Is  plain 
from  the  context  that  when  the  court  says 
that  the  conductor  must  see  that  the  passen- 
ger is  on  or  off  the  meaning  is  that  be  must 
use  the  highest  degree  of  care  to  see  It  See. 
for  Instance,  the  language  of  Fuller,  C.  J.,  in 
Washington  &  Georgetown  R.  R.  v.  Harmon's 
Adm'r,  147  U.  S.  571,  682,  13  Sup.  Ct  557,  37 
L.  Ed.  284.  The  rule  Is  properly  stated  in 
North  Chicago  St  Ry.  v.  Ooolc,  145  111.  551. 
567,  33  N.  E.  958,  a  case  cited  by  the  plaintiff: 
"Carriers  of  passengers  are  held  to  the  exer- 
cise of  the  utmost  or  highest  degree  of  care, 
skill,  and  diligence  for  the  safety  of  the  pas- 
senger that  is  consistent  with  the  mode  of 
conveyance  employed.  The  car  or  train  was 
in  the  control  of  the  conductor  and  he  was 
required  to  know  if  by  the  exercise  of  due 
care,  caution  and  diligence  In  the  discharge 
of  his  duties,  he  could  know  whether  any  per- 
son was  attempting  to  get  on  or  off  bis  train 
or  car,  before  permitting  the  same  to  start  in 
such  manner  as  would  be  liable  or  likely  to 
Injure  a  person  so  getting  on  or  off  the  same." 
This  rule  seems  to  us  to  be  correct  on  prin- 
ciple and  on  authority,  and  so  far  as  there 
are  decisions  elsewhere  to  the  contrary  we 
cannot  follow  them.  We  therefore  think  that 
the  langauge  excited  to  was  an  erroneous 
statement  of  the  law. 

There  is  some  ground  for  saying  that  this 
error  was  corrected  by  the  court  in  a  subse- 
quent part  of  the  charge  and  so  no  harm  was 
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done  to  the  defendant  A  careful  view  of 
the  whole  charge  however  satisfies  ns  that 
the  error  was  not  corrected,  and  the  fact  that 
the  presiding  judge  did  not  strike  out  or  mod- 
ify the  erroneous  part  even  after  his  atten- 
tion was  specially  called  to  It  by  the  defend- 
ant's exception  at  the  close  of  the  charge, 
indicates  that  the  judge  still  adhered  to  It  as 
a  view  of  the  law  by  which  the  Jury  should  be 
guided,  and  that  the  jury  may  properly  have 
so  understood.    There  was  a  mistriaL 

The  conclusion  to  which  we  have  come  on 
this  part  of  the  case  makes  It  unnecessary  to 
consider  the  other  exceptions. 

Exceptions  sustained. 


(19-1  Mass.   491) 

MADDEN  V.  BOSTON  ELEVATED  RT.  CO. 

(Supreme  Judicial  Court  of  Massachttsetta. 
Suftolk.    Feb.  28,  1007.) 

Stbket  Railboads— Collision  with  Pedks- 

TBIAR— CONTBIBUTOBT  NEOLIOENCB. 

A  pedestrain  could  not  recover  for  Injuries 
received  in  collision  with  a  street  car  while  at- 
tempting to  cross  the  track  in  front  of  the  car, 
which  wa&  coming  "rather  fast"  about  a  car 
leneth  away ;  there  being  no  exigency  com- 
pelling her  to  cross  the  street  as  she  attempted 
to  do. 

SE<d.  Note.— For  cases  In  point,  see  Cent  Dig. 
.  44,  Street  Railroads,  {  207.] 

Exceptions  from  Superior  Court  SnfTolk 
County;  Robert  R.  Bish<9,  Judge. 

Action  by  Margaret  Madden  agalnsf  the 
Boston  Elevated  Railway  Company.  From  a 
jQdgment  for  defendant,  plaintiff  brings  ex- 
ceptions.   Exceptions  overruled. 

Henry  C.  Long,  for  plaintiff,  Cboate, 
Hall  &  Stewart  for  defendant 

MORTON,  J.  It  la  plain,  we  think,  that 
the  plaintiff  was  not  in  the  exercise  of  due 
care.  She  attempted  to  cross  the  track  in 
front  of  a  car  which  was  a  car  length  or  a 
little  more  away  and  which  was  coming  as 
she  testified  "rather  fast"  and  was  struck 
and  knocked  down  before  she  got  across.  She 
testified,  amongst  other  things,  as  we  under- 
stand her  testimony,  that  she  thought  that 
she  had' plenty  of  time  to  get  across,  and  she 
relied  on  the  motorman  slowing  or  slacken- 
ing up  and  she  chanced  It  She  was  familiar 
with  the  way  cars  ran  in  that  locality  and 
there  was  no  exigency  which  compelled  her 
to  cross  the  track  as  she  attempted  to  do. 
She  "chanced  It"  as  she  testified  and  as  is 
evident  was  the  case  and  as  many  people  do 
under  similar  circumstances,  and  though  It 
may  be  hard  for  her,  she  must  take  the  con- 
sequences. Stackpole  v.  Boston  Elev.  Ry. 
Co.  (Mass.  Jan.  3, 1907),  79  N.  E.  740;  Mathes 
V.  Lowell,  etc.,  St  Ry.  CJo.,  177  Mass.  416, 
59  N.  E.  77.  It  is  unnecessary  to  consider 
whether  there  was  evidence  of  negligeoce  on 
the  part  of  the  motorman. 

Bxcm)tions  overruled. 


(194  Mass.  183) 
MacFARLANB  v.  BOSTON  ELEVATED 
RY,  CO. 

SAME  V.  CITT  OF  CAMBRIDGE. 

(Supreme  Judicial  Court  of  Massachosetts. 
Middlesex.    Feb.  27,  1907.) 

MnNICIPAL  COKPOBATIORS  —  STBEET  ALTERA' 
TIONS  —  CXOBINO  TO  TRAVEL  —  BARRIERS— 
CONTRIBUTOBT  NEOLIOENCE. 

Where  a  city  and  a  street  car  company, 
while  paving  a  street  at  a  croasing,  placed  suit- 
able barriers  to  warn  the  public  that  the  street 
was  closed  to  travel,  they  were  not  liable  to 
plaintiff,  who  passed  such  Inirriers  on  a  bicyd* 
and  was  injured  by  falling  over  an  otntruc- 
tion  onto  the  street  car  tracks. 

Exceptions  from  Superior  Court,  Middle- 
sex County;   John  H.  Hardy,  Judge. 

Actions  by  Grace  MacFarlane,  administra- 
trix, against  the  Boston  Elevated  Railway 
Company  and  against  the  city  of  Cambridge. 
From  a  judgment  for  defendant  plaintiff 
excepts.    Exceptions  overruled. 

Robert  H.  MacFarlane  was  fatally  injured 
by  being  thrown  from  a  bicycle  while  en- 
deavoring to  pass  over  a  street  in  defendant 
city  which  was  being  reconstructed  and  re- 
Itaved  by  the  city  and  the  railway  company 
Jointly. 

Samuel  D.  Elmore,  for  plaintiff.  Hugh 
Bancroft  and  Walter  Sbuebruk,  for  defend- 
ant railway  company.  Gilbert  A.  A.  Pevey, 
for  defendant  city. 

KNOWLTON,  0.  J.  The  plalntirs  Intes- 
tate,  while  riding  on  a  bicycle  on  one  of  the 
tracks  of  the  defendant  railway  company, 
came  upon  a  place  filled  with  sand,  where 
work  which  was  then  being  done  was  un- 
finished, and  he  was  thrown  upon  the  other 
track  in  front  of  an  approaching  car  and 
killed.  The  two  defendants  were  engaged  in 
reconstructing  and  repaving  the  street  the 
clly  doing  that  part  of  the  work  outside  of  the 
tracks  of  the  street  railway,  and  the  railway 
company  that  part  within  its  tracks.  The 
street  had  settled,  and  at  the  place  of  the 
accident  one  of  the  tracks  bad  been  raised 
about  a  foot  above  the  level  of  the  street  on 
each  side.  The  work  on  the  northerly  side. 
In  charge  of  the  city,  was  then  going  on,  the 
northerly  track  had  tteen  raised,  and  paved 
except  for  three  openings,  each  of  a  few  feet 
In  length,  which  had  been  left  for  the  con- 
stmctlcm  of  a  cross-over  from  one  track  to 
the  other,  and  the  paving  of  the  track  had 
been  covered  with  a  thin  layer  of  sand,  and 
the  openings  in  It  had  been  filled  with  sand 
nearly  to  the  level  of  the  adjacent  paving. 
In  each  case  the  principal  questions  are 
whether  there  was  evidence  to  warrant  the 
Jury  in  finding  negligence  on  the  part  of  the 
defendants'  servants  and  due  care  on  the 
part  of  the  plaintiff's  intestate. 

In  the  declaration  against  the  railway  com- 
pany there  were  different  counts,  but  In  each 
case  there  was  a  count  under  Rev.  Laws,  c. 
61,  S  18»  which  Imposes  npon  a  railway  com- 
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pany,  doing  the  work  between  Its  tracks  un- 
der a  permit  from  the  city,  the  same  liability 
for  the  condition  of  the  surface  there  that 
the  dty  is  under  In  reference  to  its  condition 
in  other  places. 

The  southerly  track  and  the  street  on  the 
southerly  side  of  It  remained  undiaturbe<I 
and  were  open  for  traveL  The  northerly  side 
of  the  street  was  dug  up  for  repairs,  and  was 
obstructed  by  material  so  that  much  of  the 
way  it  was  Impassable.  Part  of  the  pave- 
ment between  the  two  tracks  was  dug  up, 
and  that  part  of  the  street  was  unfit  for 
travel  According  to  the  nndlsputed  testl- 
raony  there  were  wooden  horses  extending 
from  the  track  across  the  northerly  part  of 
the  street  Indicating  that  this  part  of  the 
street  was  closed  to  travel.  There  was  testi- 
mony that  the  horses  bore  the  usual  sign,  "Ko 
passing  through,"  or  "Street  closed  for  re- 
pairs," but  this  was  contradicted.  At  either 
end  of  the  work  betn'een  the  tracks  a  red 
flag  was  set,  showlug  that  this  part  of  the 
street  was  not  open  for  use.  Between  the 
rails  of  the  northerly  track  there  was  no 
sign  or  obstrru^tlon,  as  the  rails  were  in 
position,  and  the  cars  were  passing  over 
them.  But  the  horses,  coming  up  to  the 
rails  on  the  northerly  side,  and  the  red 
flag  between  the  tracks,  gave  reasonable  no- 
tice to  travelers  that  the  street  was  Iteing 
repaired  and  was  withdrawn  from  public  use 
from  the  southerly  track  to  the  outer  line  of 
travel  on  the  northerly  side.  This  Included 
the  northerly  track  of  the  railway,  on  which 
fresh  sand  showed  that  work  had  lately  been 
done  there.'  It  had  been  raised,  so  that  at 
the  place  of  the  accident  It  was  about  a 
fodt  above  the  surface  on  each  side  of  It. 

There  is  no  doubt  that  the  defendants 
were  engaged  In  making  proper  repairs,  and 
there  is  no  ground  for  a  contention  that  the 
work  was  not  being  done  properly.  What 
was  the  duty  of  the  respective  defendants  in 
regard  to  the  work  done  by  each,  so  far  as 
It  might  afTect  the  safety  of  travelers  on  the 
highway?  It  was  to  give  them  proper  warn- 
ing, such  as  would  enable  them  to  avoid  the 
danger.  If  they  put  up  signs  and  barriers 
which  showed  that  one  side  of  the  street  was 
withdrawn  from  pnbllc  travel  by  reason  of 
the  repairs  being  made  upon  it,  which  ren- 
dered it  for  the  time  unfit  for  use,  they  per- 
formed their  dnty.  On  receiving  notice  of 
this  kind.  It  was  the  duty  of  a  traveler  to 
use  only  that  part  of  the  way  which  was 
left  open  for  use.  Such  a  notice  was  equiva- 
lent to  a  statement  that  the  way  was  danger- 
ous, was  not  to  be  used,  and  that  the  defend- 
ants would  not  be  responsible  for  any  acci- 
dent that  might  happen  from  the  use  of  it 
One  who  should  pass  over  It,  after  receiving 
such  a  notice,  would  be  bound  to  know  that 
he  was  traveling  nt  his  own  risk,  and  that 
the  city  and  the  railway  company  owed  him 
no  duty  to  make  further  provision  for  bis 
tafety. 

In  the  present  cam  the  defendants  could 


have  done  nothing  more,  nnless  they  provid- 
ed a  watchman  who  should  attempt  by  ac- 
tive measures,  to  keep  persons  out  of  danger 
who  had  voluntarily  disregarded  sufficient 
warnings  given  by  signs  and  barriers. 

None  but  persons  on  bicycles  could  bavo 
reached  this  place  of  danger  without  great 
inconvenience.  Persons  driving  in  ordinary 
vehicles  would  be  precluded  by  the  fact  that 
the  track  was  a  foot  above  the  surface  on 
either  side,  and  that  the  pavement  was  dog 
up  on  both  sides  of  these  rails.  Travelers 
on  foot  would  go  upon  the  sidewalk.  While 
a  person  on  a  bicycle  might  think  that  he 
could  get  through  upon  the  track,  and  while 
the  defendants  owed  the  same  kind  of  duty 
to  travelers  on  bicycles  as  to  those  traveling 
In  other  ways,  one  riding  on  a  bicycle  could 
not  disregard  the  notice  that  this  part  of  the 
street  was  not  open  for  pnbllc  travel,  t>y  rea- 
son of  repairs.  He  was  bound  to  know  that 
this  notice  left  the  defendants  with  no  fur- 
ther duties  In  regard  to  the  defective  condi- 
tion of  the  street  and  if  be  undertook  to  go 
forward  without  taking  precautions  for  him- 
self that  would  insure  his  safety,  he  was  not 
In  the  exercise  of  due  care. 

We  are  of  opinion  that  there  was  no  evi- 
dence of  negligence  on  the  part  of  either  of 
the  defendants.  Jones  v.  Collins,  177  Masa. 
444,  59  N.  B.  64;  Compton  v.  Revere.  179 
Mass.  413,  60  N.  E.  931;  Butman  v.  Newton, 
179  Mass.  1-9,  00  N.  E.  401,  88  Am.  St  Bep. 
349;  Torphy  v.  Fall  River,  188  Mass.  310.  74 
N.  B.  465;  McMahon  v.  Boston,  190  Mass. 
388,  76  N.  £.  967.  See,  also,  Hyde  v.  Boston, 
186  Mass.  115,  71  N.  E.  118,  and  cases  dted: 
Harvey  v.  Maiden,  188  Mass.  138,  71  N.  SL 
327. 

Exceptions  overruled. 


(194  Mau.  an 
BOTNTON  et  al.  v.  GALE. 
(Supreme  Judicial  Oonrt  of  Massachusetts. 
Essex.    Feb.  28.  1907.1 

TB08TS— AOBEEMENT  TO  HoLD  PbOPEBTY  rOB 

Anotheb. 

Where  testator  left  a  sum  of  money  ab- 
solutely to  a  certain  legatee,  and  the  legatee, 
on  beitie  Informed  of  testator's  intention  to  have 
made  the  bequest  in  trust  for  the  bene&t  of 
certain  infants,  informed  the  parents  of  the  in- 
fants that  he  would  pay  over  the  trust  fond  to 
them  on  their  majority,  and  he  received  the 
legacy  and  Invested  it  in  bonds,  informinc  the 
Infant's  father  of  that  fact,  but  he  always  held 
the  bonds  In  his  own  possession,  there  was  ne 
perfection  of  a  trust. 

riTd.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  47,  Trusts,  SJi  19.  45.  141.] 

Appeal  from  Superior  Court  Elssex  Gona- 
ty;  William  B.  Stevens,  Judge. 

Suit  by  Catherine  C.  Boynton  and  another 
against  George  How  Gale.  Aijpeal  by  plain- 
tiffs from  a  decree  sustaining  a  demurrer  to 
the  bill  and  ordering  the  aami  dismissed. 
Affirmed. 

Horace  I.  Bartlett  for  appellants.  Oaaey 
&  Jones  and  Ernest  Foss,  for  appellMk 
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HAMMOND,  J.  Tbe  legtiCy  to  Stephen 
Madison  Gale  was  absolute  and  free  of  trust 
notwithstanding  the  'wishes  of  the  testator. 
The  language  of  the  -will  settles  that.  The 
property  being  absolutely  bis,  there  was  no 
trust  unless  created  by  him  as  a  voluntary 
settlor.  The  bill  alleges  upon  this  point  in 
substance  that  after  the  death  of  the  tes- 
tatrix the  legatee,  apon.  being  informed  of 
her  Intention  at  the  time  of  the  execution  of 
the  will  as  to  the  legncy,  declared  that  he 
would  hold  the  legacy  In  trust  for  the  plain- 
tiffs and  Informed  the  parents  of  the  plaintiffs 
who  were  then  of  tender  age,  and  promised 
the  parents  that  he  would  pay  over  the  trust 
fund  to  the  plaintiffs  when  they  should  become 
of  age;  that  he  afterward  received  the  legacy 
and  invested  It  In  bonds  of  the  United  States 
and  Informed  the  plaintiffs'  father  of  the  fact 
and  that  he  held  the  same  upon  the  aforesaid 
trust.  This  was  not  enough.  As  before  stat- 
ed, he  was  a  voluntary  settlor.  He  never 
parted  with  the  bonds,  but  always  held  them 
in  bis  own  possession,  subject  to  his  own  dl^ 
posol.  There  was  no  delivery  to  a  third 
person,  nor  was  there  any  notice  to  the 
plaintiffs.  Whatever  may  be  the  doctrine 
elsewhere,  it  is  settled  in  this  state  that  a 
mere  declaration  of  trust  by  a  voluntary  set- 
tlor, not  communicated  to  the  donee  and  as* 
sented  to  by  blm,  is  not  sufficient  to  per- 
fect a  trust,  espednlly  where  the  property  is 
retained  by  him  subject  to  his  own  control. 
The  notice  to  the  plaintiffs'  parents  was  not 
notice  to  the  plaintiffs.  Welch  v.  Henshnw, 
170  Mass.  409,  49  N.  &  659,  64  Am.  St.  Rep. 
309.  and  cases  cited;  Sherman  v.  New  Bed- 
ford Five  Cents  Savings  Bank,  138  Mass. 
581,  and  cases  cited,  gee,  also,  Bailey  v. 
New  Bedford  Savings  Bank  (Mass.)  78  N. 
£.  648,  and  cases  cited. 

Demurrer  sustained. 

Decree  affirmed. 


(IM  Ma».  223) 

HAYES  V.  WILKIN8  et  al. 

(Supreme  Jndicial  Court  of  Massachusetts. 

Suffolk.    Feb.  27.  1907.) 

Masteb  and  Sebvant— Nboliokncb  or  Sbbv- 

ANT— INJTJBY   TO   TniBD    PeBSON— LlABILITT 

or  Masteb. 

An  employe,  while  bavinz  in  his  custody  a 
horse  of  hia  employer,  charged  with  tlie  duty  of 
continuing  the  custody  as  an  employ^,  left  the 
borse  unattended  in  a  street  and  went  into  a 
poolroom  for  bis  own  benefit.  Held,  ttiat  the 
employer  was  liable  for  Injuries  resultiriR  from 
the  horse  ninninK  away  while  unattended :  the 
failure  of  tbe  employ^  to  continue  ttte  proper 
coBtodr  of  the  horse  beintc  an  omission  to  per- 
form his  dnty  as  an  empioyd  while  acting  for 
his  employer. 

[EM.  Note.— For  cases  in  point  see  Cent.  Dijt. 
vol.  34.  Master  and  Servant,  i  1227.1 

Report  from  Superior  Court,  Suffolk  Coun- 
ty; Bobert  R.  Bishop,  Judge. 

Action  by  John  Hayes  against  Frank  D. 
Wllklns  and  another.  There  was  a  verdict 
for  defendants,  and  the  justice  of  the  su- 
perior court  reported  the  case  to  the  So- 


I  preme  Judicial  Court  for  a  decMoii.    Ver- 
dict set  aside. 

I      John  R.  Murphy  and  Walter  A.  Bnie,  for 
:  plaintiff.    Walter  I.  Badger  and  Wm.  Har> 
old  Hitchcock,  for  defendant. 

KNOWLTON.  a  J.  The  plaintiff  was 
struck  and  Injured  by  a  horse  and  wagon  be- 
longing to  the  defendant  The  horse  was 
running  away,  and  there  was  evidence  from 
w];iich  the  jury  might  have  found  that  the 
defendant's  driver  was  negligent  in  leaving 
him  unhitched  and  unattended,  knowing  that 
it  was  unsafe  so  to  leave  him.  It  was  un- 
disputed that  the  plaintiff  was  In  the  exer- 
cise of  due  care,  and  the  principal  question 
is  whether  there  was  evidence  that  the  driver 
was  acting  within  the  scope  of  his  employ- 
ment when  he  left  the  horse. 

He  was  on  the  way  to  the  defendant's 
stable,  after  having  completed  the  regular 
work  for  the  day  by  delivering  some  mer'. 
chandise  at  a  freight  house.  While  the  route 
that  he  took  was  not  the  shortest,  it  was  but 
little  longer  than  the  other,  and  the  jnry 
might  have  found  that  he  chose  It  becatise 
the  other  was  blocked  by  teams,  and  that 
therefore  he  was  within  the  scope  of  his  em- 
ployment up  to  the  time  when  he  left  the 
horse.  He  went  Into  a  pool  room  to  get 
some  tobacco,  and  this  movement,  treated 
as  an  independent  act  was  not  for  the 
master's  benefit,  nor  within  the  scope  of  bis 
employment  as  a  servant  But  his  custody 
of  the  horse,  up  to  the  time  that  he  left  him, 
was  in  the  performance  of  the  defendant's 
business,  and  any  negligence  In  maintaining 
that  custody  was  negligence  for  the  conse- 
quences of  which  the  defendant  is  liable. 
While  he  had  the  horse  in  custody  for  his 
master,  and  was  charged  with  the  duty  of 
continuing  this  custody  as  a  servant,  he  neg- 
ligently omitted  to  continue  it,  and  as  a 
consequence  the  horse  ran  away.  His  pur- 
pose on  going  Into  the  pool  room  is  Imma- 
terial. His  negligence  occurred  while  he  was 
directly  engaged  in  his  master's  business,  by 
the  mere  omission  of  that  which  be  should 
have  done  In  the  business.  If  the  attempt 
were  to  charge  the  master  for  negligence  in 
the  performance  of  the  act  of  going  to  buy 
tobacco,  the  case  would  be  different  If  the 
driver  had  carelessly  injured  property  In  the 
pool  ryom  the  defendant  would  not  be  liable 
because  his  going  Into  the  pool  room,  con- 
sidered as  a  positive  act,  was  not  within  the 
scope  of  his  employment  But  the  omtasion 
and  failure  to  continue  the  propw  custody 
of  his  borse  when  he  had  him  in  custody  for 
the  master,  was  an  omission  to  perform  bis 
duty  as  a  servant  while  he  was  acting  for 
his  master.  This  omission,  quite  apart  from 
'the  purpose  which  accompanied  it  was  a 
direct  and  proximate  cause  of  the  plaintiff's 
injury. 

The  case  Is  different  from  McCarthy  v. 
Tlmmlns,  178  Mass.  378,  58  N.  B.  1038,  80 


80  N.E.— 29 
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Am.  St  Rep.  490,  In  which  the  driver,  for 
his  own  purposes,  had  driven  the  team  away 
fronv  the  streets  on  which  he  should  have 
driven  It  for  his  master,  and  had  ceased  to 
act  within  the  scope  of  his  employment  b^ 
fore  the  negligent  omission  that  caused  the 
accident. 

On  this  part  of  the  case  we  are  of  opinion 
that  there  was  evidence  for  the  Jury.  We 
discover  no  error  In  the  rulings  at  the  triaL 

Verdict  set  aside. 


(194  Mass.  177) 

CANNON  T.  NEW  YORK,  N.  H.  &  R  R.  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.    Feb.  26,  1907.) 

Masteh  and  Sebvani>— Injubiks  to  SxBVAirr 

— COMTBIBUTORT'  NKQLIGBNCE. 

Where  an  enerienced  aerrant  was  tamplnj; 
ties  on  a  railroad  track  when  the  track  became 
obscured  by  smoke  from  a  passing  train,  and, 
beini;  apprehensive  of  danger,  he  stood  in  the 
middle  of  the  track,  looking  into  the  bank  of 
smoke,  when  a  train  suddenly  emerged  and 
struck  him,  he  was  guilty  of  contributory  neg- 
ligence. 

[Ed.  Note. — For  cases  In  point  see  Cent  Dig. 
TOl.  84,  Master  and  Servant  SS  723-742.] 

Exceptions  from  Superior  Court  SnfToIk 
County;  Lemuel  Le  B.  Holmes,  Judges 

Action  by  one  Cannon  against  the  New- 
Tork,  New  Haven  &  Hartford  Railroad  Com- 
pany. Judgment  in  favor  of  defendant  and 
plalntift  brings  exceptions.  Exceptions  over- 
ruled. 

Timothy  J.  Ahem,  for  plaintiff.  John  L. 
Hail,  for  defendant 

BRALEY,  J.  Irrespective  of  any  Inquiry 
as  to  the  defendant's  negligence,  unless  it  is 
shown  that  the  plaintiff  was  in  the  exercise 
of  due  care  at  the  time  of  the  accident  he 
cannot  recover.  From  the  material  and  un- 
disputed evidence  given  by  him,  it  appears 
that  when  injured  he  had  been  engaged  In 
working  on  that  section  for  the  defendant 
or  its  predecessor  In  the  ownership  or  control 
of  the  railroad  for  36  years,  and  was 
thoroughly  familiar  with  the  number  and 
location  of  the  tracks,  and  the  running  of 
trains.  Upon  the  morning  of  the  injury  he 
had  been  engaged  in  tamping  ties,  and  nec- 
essarily was  prevented  from  performing 
continuous  work,  as  he  would  not  only  be 
obliged  to  stop  and  wait  for  trains  to  pass, 
but  must  look  out  for  their  approach.  These 
conditions  of  which  he  had  full  knowledge 
were  obvious,  and  by  reason  of  his  long  ex- 
perience the  plaintiff  must  be  held  to  have 
appreciated  and  understood  if  he  neglected 
to  watch  for  passing  trains  there  was  immi- 
nent danger  of  physical  injury.  The  very 
nature  of  the  service  Implied  that  he  was  ex- 
pected and  permitted  to  perform  his  work. 
In  ills  own  way  using  reasonable  delays  to 
gnard  against  perils  to  which  oQi^wise  he 
would  be  exposed.  At  the  time  of  the  acci- 
dent smoke  from  a  locomotive  engine  passing 
upon  a  paralld  track  Iiad  so  obscured  for  a 


considerable  distance  the  track  where  tbe 
plaintiff  was  at  work  that  when  looking  in 
the  direction  of  the  station  from  which  it 
must  come  he  could  not  see  an  approacliln? 
train.  Being  apprehensive,  however,  of-snch 
a  danger  he  stood  in  the  middle  of  the  track 
looking  towards  the  station  vrhea  suddenly 
a  train  emerged  from  tbe  smoke,  and  he  was 
struck.  In  explanation  of  his  conduct  he 
stated  that  the  smoke  was  so  dense  that  he 
could  see  but  a  short  distance,  -vrhea  becaase 
of  this  obstruction  his  view  of  a  coming 
train  would  be  cut  off.  But  to  stand  deliber- 
ately in  the  middle  of  the  track,  and  expose 
himself  to  a  manifest  danger,  as  at  any 
moment  a  train  might  be  expected,  rather 
than  to  remain  in  safety  on  the  side  of  tbe 
track,  and  there  wait  for  the  smoke  to  lift, 
evinces  such  a  plain  disregard  of  common 
prudence  as  to  constitute  contributory  negli- 
gence.  Coombs  v.  Fltchburg  R.  R.  Co.,  156 
Mass.  200,  30  N.  El  1140;  Content  v.  N.  Y.,  N. 
H.  &  H.  R.  R.  Co.,  165  Mass.  26T,  43  N.  E. 
94;  Dyer  v.  Fltchburg  Railroad  Co.,  170  Mass. 
148,  48  N.  E.  1087. 
Exceptions  overruled. 

(191  Mass.  US) 
ELLIOTT  et  al.  ▼.  BAKER  et  als 
(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    March  1.  1907.) 

1.  Appeal  —  Repobt    or    Tbiai  —  Bioord  — 
Findings— Review. 

The  find'ngs  of  fact  stated  in  the  report 
of  the  justice  who  heard  tbe  evidence  on  the 
trial  are  a  part  of  the  record,  and  will  not  be 
set  aside  unless  they  are  plainly  wrong. 

[Ed.  Note.— For  cases  in  point  see  CJent.  Diic 
vol.  3,  Appeal  and  Error,  ||  3979-39S2.] 

2.  CoEPORATiONS— Capital    Stock— Fbaudu- 
LENT  Issue— C!ontbol  of  Cobpobation. 

Where  two  of  the  directors  of  a  corpora- 
tion, l}eing  a  majority  at  a  board  meeting,  for 
the  purpose  of  taking  the  control  of  tbe  cor- 
poration from  those  who  then  owned  a  majority 
of  tbe  stock,  caused  the  issue  and  sale  to  a 
friend  of  a  numtier  of  shares,  which,  with  those 
owned  by  them,  would  make  a  majority,  such 
issue  and  sale  was  invalid,  if  the  purchaser 
knew  and   participated  in  the  unlawful  act. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  12.  Corporations.  8§  450,  451.] 

Appeal  from  Supreme  Judicial  Court  Suf- 
folk County. 

Action  by  Sterling  Elliott  and  others 
against  Lorenso  D.  Baker  and  others.  Judg- 
ment for  plaintiffs,  and  def^idants  appeal. 
Modified  and  afilrmed. 

Samuel  J.  Elder,  for  appellant  Foster. 
Homer  Albers  and  G.  L.  Mayberry,  for  other 
appellants.  G.  K.  Bartlett  and  Samuel  W. 
Emery,  for  appellees. 

RTJ6G,  J.  This  is  a  salt  In  equity  brought 
by  the  plaintiffs  as  stockholders  of  the  Elliott 
Company  In  behalf  of  themselves  and  all 
other  stockholders,  who  may  desire  to  join 
as  plaintlffB,  to  compel  the  return  to  the  cor- 
poration and  tbe  cancellation  of  a  certain 
certificate  for  900  shares  of  stock.    The  Jus- 
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tice  of  this  court,  before  whom  the  case 
was  tried,  filed  a  memorandum,  which  In- 
cludes a  report  of  his  findings  of  fact.  Such 
a  memorandum  la  a  part  of  the  record, 
and  its  findings  stand  upon  the  same  basis 
as  those  contained  in  a  report  and  will 
not  be  set  aside  unless  they  are  plainly 
wrong.  Cohen  ▼.  Nagle,  190  Mass.  4,  76  N. 
E.  276,  2  li.  E.  A.  (N.  S.)  964.  A  decree  was 
entered  for  the  plaintiffs,  and,  the  evidence 
having  been  taken  by  a  commissioner,  the 
whole  case  Is  brought  before  us  on  appeal. 
The  material  findings  of  fact  are  that  there 
was  a  contest  between  two  factions  among 
its  stockholders  for  the  control  of  the  Elliott 
Company,  a  Maine  corporation,  having  Its 
principal  place  of  business  In  Boston.  In 
AprU,  1904,  the  plaintiff  Elliott  with  his 
friends  bought  sufficient  of  the  outstanding 
stock  to  give  them  control  of  the  company. 
Nlckerson,  who  was  In  Colorado,  immediate- 
ly returned  to  Boston,  and,  learning  of  this 
fact,  arranged  with  a  majority  of  the  board 
of  directors,  who  won  his  friends,  to  Issue 
for  $13  a  share,  to  the  defendant  Foster, 
900  shares  of  stock,  owned  by  and  held 
tn  the  treasury  of  tiie  company,  which,  it 
Foster  voted  with  the  Nlckerson  faction, 
would  give  it  the  control  of  the  corporation. 
The  Jastice  has  found  that  this  was  not  la- 
sued  m  good  faith  by  the  directors  voting  for 
its  issue,  but  to  enable  Nlckerson  and  his 
friends  to  oust  Elliott  and  his  friends  from 
the  control  and  give  the  control  to  Nlcker- 
son; that  it  was  not  reasonably  necessary  to 
issue  the  stock  to  raise  money  to  be  used 
in  the  business;  and  that  the  price,  at  which 
the  stock  was  Issued  to  the  defendant  Foster, 
while  ordinarily  fair,  was  less  than  probably 
could  have  been  obtained  in  view  of  the 
peculiar  condition  of  affairs,  If  other  direc- 
tors and  stockholders  had  been  allowed  to 
bid.  The  company  thus  received  less  money 
for  it  than  might  have  been  procured.  The 
stock  so  Issued  to  FostN'  was  a  part  of 
stock  formerly  Issued  to  Elliott,  In  payment 
of  certain  patents  transferred  by  him  to  the 
company,  and  by  him  returned  Into  the 
treasury  of  the  corporation  to  be  disposed  of 
for  its  benefit  in  such  way  and  for  such  price 
or  pniiKMe  as  the  directors  might  determine. 
It  was  contended  that  this  circumstance 
made  a  difference  as  to  tbe  rights  and  ob- 
ligations of  the  directors  In  disposing  of  it. 
The  Justice  ruled  that  this  contention  was 
unsound;  that  tbe  directors  were  bound  to 
dispose  of  the  stock  In  good  faith  and  for  the 
best  interests  of  the  corporation  and  having 
found  as  a  fact  tliat  they  did  not  so  dispose 
of  it,  that  they  exceeded  their  authori^  in 
Issuing  the  sto6k.  He  found  as  a  further 
fact  that  there  was  a  secret  understanding  or 
arrangement  between  defendants  Foster  and 
Nlckerson  and  one  Lamson  as  to  the  control 
of  the  corporation  at  the  time  the  stock  was 
issued  and  that  tbe  defendant  Foster  was  in 
some  way  cognizant  of  tbe  purpose  for 
wbicb  the  otock  was  Issued  and  a  party  to  it 


He  further  ruled  that  If  the  directors  did 
not  issue  the  stock  in  good  faith  and  its  is- 
sue was  not  required  by  the  condition  of  the 
corporation  or  reasonably  necessary  for  tbe 
proper  prosecution  of  Its  business,  but  It 
was  issued  to  oust  Elliott  and  his  friends, 
and  to  give  Nlckerson  and  his  friends  con- 
trol, and  if  Foster  was  cognizant  of  and  a 
party  to  such  purpose,  then  even  though  the 
directors  believed  that  it  would  be  for  the 
best  interests  of  the  corporation  to  have  the 
control  in  the  bands  of  Nlckerson  and  his 
friends,  their  c<mduct  would  constitute  a  , 
breach  of  trust  and  the  issuing  of  the  stock  . 
would  be  in  excess  of  their  authority  and  a 
certificate  would  be  Invalid  in  the  hands  of  i 
Foster,  notwithstanding  he  paid  what  would 
have  been  a  fair  price  for  the  stock  under 
ordinary  circumstances.  The  questions  rais- 
ed are  whether  the  findings  of  fact  are  plain- 
ly wrong  upon  the  evidence  reported,  and  as 
to  the  correctness  of  the  rulings. 

This  Is  peculiarly  a  case  for  the  application 
of  the  rule  that  the  court  who  hears  the  wit- 
nesses has  opportunities  for  testing  their  re- 
liability and  veracity  which  no  appellate  tri- 
bunal can  acquire.  It  Is  stated  in  the  memo- 
randum that  the  court  believes,  "though  It  is 
denied  by  all  of  them  that  tbere  was  some 
secret  understanding  or  arrangement  between 
Lamson,  Foster  and  Nlckerson  in  regard  to 
the  situation."  This  finding  must  bave  based 
not  alone  upon  what  was  said,  but  upon  a 
scrutiny  of  the  witnesses,  Inferences  drawn 
from  their  appearance,  and  the  atmosphere 
they  created  In  testifying,  which  cannot  be 
reproduced  In  a  printed  report.  A  careful  ex- 
amination of  all  the  evidence  demonstrates, 
however,  that  not  only  was  this  finding  not 
plainly  wrong,  but  was  amply  warranted.  It 
had  been  the  policy  of  the  company,  as  stated 
In  Its  annual  report,  to  keep  the  issue  of 
stock  as  low  as  possible.  The  company  had 
been  Increasing  its  earnings  with  almost 
phenomenal  rapidity.  No  reason  bad  been 
suggested  by  any  of  the  executive  officers  of 
the  company  why  the  capital  in  May,  1905, 
should  have  been  increased,  until.  Immediate- 
ly upon  Its  being  known  that)  Elliott  was  try- 
ing to  buy  In  the  market  or  perhaps  had  se- 
cured a  controlling  Interest  in  the  stock,  one 
director  returns  hurriedly  from  Colorado- to 
Boston,  another  Is  summoned  by  cable  from 
Jamaica,  and  as  soon  as  the  three  consti- 
tuting a  bare  majority  can  get  together  in 
Boston  a  seci^t  meeting  is  held  at  the  Parker 
House.  Of  this  gathering  the  plaintiff  and 
his  friend  upon  the  directorate  were  given  no 
intimation.  It  is  said  to  have  been  then  de- 
termined that  the  company  needed  a  larger 
working  capital,  although  the  excess  of  quick 
assets  over  liabilities  as  shown  by  the  books 
of  tbe  company  on  April  30, 1905,  was  $28,538, 
as  against  $16,708,  on  the  last  day  of  the 
previous  December.  The  details  of  a  scheme 
were  planned  for  issuing  to  Foster  the  900 
shares  of  stock  owned  by  tbe  company  and 
held   in   its  treasury.   Elaborate  preambles 
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and  votes  were  prepared  (for  use  at  the  meet- 
ing of  directors  to  be  called  as  soon  as  prac- 
ticable) looking  to  the  election  of  one  of  the 
Nldserson  faction  In  place  of  Elliott  as  presi- 
dent, and  setting  forth  the  desirability  of  hav- 
ing Foster  as  a  stockholder  and  of  procuring 
more  money  for  the  company.  A  meeting  of 
the  directors  to  be  held  two  or  three  days 
later  for  the  purpose  of  Issuing  this  stock  was 
arranged.  Foster,  not  having  the  ready  mon- 
ey with  which  to  purchase  the  stock,  borrow- 
ed it  through  some  intermediaries  directly 
from  Nlckerson,  and  was  present  In  an  outer 
room  while  the  meeting  of  the  directors  was 
being  held,  at  which  the  vote  was  passed  for 
the  issuing  of  the  stock  to.blm.  The  meeting 
was  held  after  usual  bank  and  court  hours. 
Notwithstanding  the  protest  of  two  of  the 
five  directors  against  the  proceedings,  and 
against  issuing  any  stock  without  giving  to 
all  directors  and  stockholders  an  opportunity 
to  purchase^  the  vote  to  Issue  the  stock  was 
passed  and  immediately  thereafter  the  cer- 
tificate was  made  out  and  Issued  to  Foster, 
who  paid  In  return  therefor  in  bills  the  $11,- 
700,  which  had  been  borrowed  from  Nlcker- 
son. Such  baste  does  not  commonly  charac- 
terize square  business  dealings.  The  price  at 
which  the  stock  was  Issued,  although  ordi- 
narily a  fair  one,  was  not  so  much  as  conld 
have  been  obtained  If  the  directors  had  tak- 
en advantage  of  the  contest  for  the  control  of 
the  corporation.  This  fact  was  properly  re- 
garded as  important  as  bearing  upon  the 
good  faith  of  the  defendants  and  tending  to 
show  that  their  primary  purpose  in  Issuing 
the  stock  was  to  oust  Elliott  and  his  frlmds 
from  controL  It  may  well  be  «itltled  to  evea 
greater  weight  Queen  v.  London  &  North- 
westerly Railway  Co.,  L.  R.  9  Q.  B.  134.  145. 
The  circumstances  under  which  the  certificate 
was  paid  for  and  Issued  were  such  as  not 
merely  to  put  a  reasonable  man  on  inquiry, 
but  to  show  irresistibly  that  Foster  as  a  rea* 
sonable  man  knew  about  and  participated  in 
the  scheme  afoot  Reasonable  men  do  not 
carry  about  In  their  pockets  $11,700  of  bor- 
rowed money  In  bills  In  a  city  after  bank 
hours  and  procure  therewith  for  themselves 
the  actual  possession  of  a  certificate  of  stock 
in  a  business  corporation  after  usual  court 
hours,  unless  they  know  the  transaction  is 
such  as  not  to  bear  investigation. 

It  is  not  necessary  to  pass  upon  the  qnes- 
'  tlon  whether  actual  knowledge  on  the  part 
of  Foster  or  only  such  circumstances  as 
should  have  put  a  reasonable  man  upon  in- 
quiry respecting  the  want  of  authority  on 
the  part  of  the  directors  to  Issue  the  stock 
is  necessary  in  order  to  render  invalid  the 
certificate  in  the  hands  of  Foster,  for  the  find- 
ing that  he  was  a  party  to  the  purpose,  for 
which  the  stock  was  issued,  is  fully  borne  out 
by  the  testimony. 

There  Is  no  error  in  the  rulings  of  law\ 
made.    Mere  belief  ttiat  they  are  acting  for . 
the  interests  of  the  corporation  on  the  part  of 
a  majorUjr  of  the  directors,  who  at  the  time 


represent  a  minority  of  fh«  stodc  tbea.  oat* 
standing,  does  not  iveOtj  the  Issuing  to  con- 
federates of  a  sufficient  amount  of  stock  to 
give  to  themselves,  and  to  oust  their  op- 
ponents from,  the  control  of  the  corporation, 
when  the  issuing  of  the  stock  is  not  required 
by  the  condition  of  the  corporatton  or  rea- 
sonably necessary  for  the  proper  prosecution 
of  its  business.  The  directors  of  a  corpora- 
tion act  in  a  strictly  fiduciary  capacity. 
Their  oflSce  Is  one  of  trust  and  they  are  held 
to  the  high  standard  of  duty  required  of  tms- 
tees.  They  cannot  be  permitted  so  to  manage 
the  ailaira  of  their  cestuis  que  trust  that  the 
system  of  business  corporations  by  whicb  so 
large  a  part  of  the  world's  work  is  now  con- 
ducted "may  become  a  system  of  franda." 
Peabody  v.  Flint  6  Allen,  52,  65;  European 
&  North  American  Railway  Co.  v.  Poor,  59 
Me.  277.  Corporate  directors  cannot  ma- 
nipulate the  property,  of  which  they  have  con- 
trol in  a  trust  character,  primarily  with  the 
intent  to  secnre  a  majority  of  the  stodc  or  of 
directors  in  any  particular  Interest  This  Is 
not  a  fair  exercise  in  good  faith  of  the  power 
with  which  they  are  clothed.  Punt  v.  Symons 
&  Co.,  Ltd.  [1903]  2  Cb.  49^  515.  This  is: 
especially  true  when  the  Issuance  of  the  stock ' 
is  for  the  express  purpose  of  retaining  In^ 
power  the  very  persons  who  authorize  the 
issue,  and  who  are  therefore  distinctly  bene- 
fited to  the  disadvantage  of  another  and 
substantial  part  of  their  stockholders.  Gray 
V.  Portland  Bank,  8  Mass.  364.  3  Am.  Dec. 
166;  Cannon  v.  OTrask,  L.  R.  20  Eq.  869; 
Luther  v.  Luther  Co..  118  Wis.  112,  94  N.  W. 
69,  99  Am.  St  Rep.  977;  Way  v.  American 
Grease  Co.,  60  N.  J.  Eq.  263,  47  AtL  44.  The 
defendants  rely  upon  the  principles  laid  down 
in  State  v.  Smith,  48  Vt  266.  Without  dis- 
cussing the  soundness  of  this  decision,  the 
facts,  upon  which  it  was  based,  namely,  that 
the  sale  of  the  stock  was  for  a  necessary  pur- 
pose and  beneficial  to  the  corporation,  dis- 
tinguish it  from  the  case  at  bar.  Rural 
Homestead  Co.  v.  Wildes,  54  N.  J.  Eq.  668, 
35  Atl.  896,  also  relied  upon  by  defendants, 
was  a  case  where  the  act  attacked  was  found 
to  be  beyond  reasonable  criticism  and  the 
purchaser  of  the  stock  to  be  acting. In  good 
faith  and  without  notice,  the  reverse  of  the 
situation  here  disclosed.  The  decree  is  to  be 
so  far  modified  as  to  Include  the  costs  of 
this  appeal,  and  as  modified  affirmed.  Graves 
T.  Hicks,  191  Mass.  102,  77  N.  EL  831. 
So  ordered. 


(IM  Masa.  5i| 

LANGDEAU  v.  JOHN  HANCOCK  MUT. 

LIFE  INS.  CO. 

(Supreme  Judicial  Court  of  Massachnsettl. 

Hampden.    Feb.  26,  1907.) 

1.  InSURANCB  —  LU«     ISSUKAHC*  — Appuoa- 
TION— Falsk  Rkpbebiwtations. 

Whpre  insured  falsely  represented  that  ht 
had  never  used  intoxicatinK  liquors,  or,  if  ao, 
had  never  used  them  to  excess,  and  that  he  liad 
not  been  rejected  or  iiostpoued  by  any  other  ia* 
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•mtmce  company  or  aociety,  sach  representa- 
tions. beInK  either  fraadalently  made  or  ma- 
terial to  the  risk,  avoided. tbj  Dolicy,  aa  mro- 
vided  by  Rev.  Laws,  c  118,  {  217 

rSd.  Note.— For  cases  in  point,  see  Cent  Di*. 
vol.  28,  Insurance,  {}  S38-M9,  676,  679.1 
5L  Sam*— ApptiCATioR—PiioPOSAi/— Copt. 

A  policy  of  life  insnrance  was  based  on  a 
paper,  the  first  pam  of  which  purported  to  be  a 
"proposal  for  insurance"  signed  by  insured,  who 
was  referred  to  nnder  his  aiicnature  as  the  "per- 
son to  be  insured."  The  second  paRe,  signed  by 
him  as  "the  applicant,"  was  desivrnated  as  an 
anplication  for  insurance.  The  policy  provided 
that  it  was  executed  In  consideration  of  the 
statements,  and  the  application  therefor,  which 
were  aa  warranties  made  a  part  of  the  con- 
tract, etc.  All  the  material  portions  desixnated 
as  "the  proposal"  were  by  repetition  incorporat- 
ed in  "the  application."  Beli  that,  thouKh  the 
application  did  not  contain  the  name  of  the 
beneficiary,  a  copy  thereof  attached  to  the  policy 
constituted  a  safiicient  compliance  with  Rev. 
Laws.  e.  118.  I  73.  probibitinit  the  admission 
In  evidence  of  false  representations  to  avoid 
a  policy  unless  a  copy  of  the  application  con- 
taining the  same  is  attached  to  the  policy  de-. 
livered  to  the  insured. 
8.  SA»fB—B«fiBriciART— Change. 

Where  the  beneficiary  in  a  life  Insurance 
policy  was  subject  to  chance  with  the  consent 
of  the  insnrer.  but  no  change  was  made  during 
the  life  of  the  insored.  the  interest  of  the  bene- 
ficiary desiniated  became  vested  on  insured's 
death. 

TEd.  Note.— For  cases  In  point,  see  Cent.  Dig. 
Tol.  28,  Insnrance,  i  1470.] 

4.  Same— AssiONUENT. 

The  interest  of  an  assignee  of  the  -bene- 
ficiary of  a  life  insurance  policy  rests  on  the 
validity  of  the  contract,  as  provided  by  Rev. 
IJawa.  c.  173,  {  4;  and  hence  the  insurer  is 
entitled  to  prove  fraud  or  material  false  repre- 
sentations on  the  part  of  the  insured,  in  order 
to  avoid  liability  to  such  assignee. 

5.  Same— MiSKEPKKSENTATIONS— EVIDENOB. 

On  an  issue  of  false  representations,  in  an 
application  for  life  insurance,  that  assured  had 
never  used  intoxicating  liquors  to  excess,  evi- 
dence that  for  a  long  period  prior  to  such  ap- 
plication he  had  been  addicted  to  habits  of  in- 
toxication, and  had  previously  pleaded  guilty  to 
a  charn  of  drunkenness,  was  admissible. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2a  Insnrance.  ISS  1680.  1681.] 

6.  Sams— Pbiob  Appi.tcation  fob  Insttbanck. 

If  insured's  nnqnalified  answer  to  an  inter- 
rogatory concerning  prior  insurance  that  he  had 
never  been  rejected  or  postponed  was  untrue, 
and  was  made  with  an  actual  intent  to  deceive, 
ench  misrepresentation   avoided  the  policy. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28.  Insurance.  |  GT9.1 

7.  Sams— Question  roB  Jubt. 

In  an  action  on  a  policy,  whether  insured 
knew,  or  should  have  known  at  the  time  he 
represented  that  he  had  never  been  postponed 
or  rejected,  that  a  prior  proposal  for  insurance 
had  been  unfavorably  acted  upon,  was  for  the 
jury. 

8.  Samk— Ikbtbuctionb. 

Where,  in  an  action  on  a  policy.  It  was 
contended  that  insured  falsely  stated  that  he 
bad  never  been  rejected  or  postponed,  but  there 
was  no  direct  proof  that  he  had  l)een  informed 
of  sncb  rejection,  the  court  properly  charged 
that,  qnless  the  jury  found  that  he  had  con- 
atmetlve  notice  and  was  chargeable  with  such 
knowledge,  such  defense  could  not  prevail. 

Bxceptlona  ftom  Superior  Court,  Hampden 
Comity;  Jotan  O.  Crosby,  Judge. 
Action  by  Leon  Langdeau  against  the  John 


Hancock  Mutual  Life  Insnrance  Company.  A 
verdict  was  rendered  In  favor  of  def«id- 
ant,  and  plaintiff  brings  exceptions.  Orex- 
ruled. 

jobn  F.  Malley  and  Daniel  J.  O'Connor,  for 
plaintiff.    Leary  &  Seattle,  for  defendant 

BRALEY,  J.  The  answer  among  other  de- 
fenses specifically  alleged  that  nnder  the  ap- 
plication the  representations  of  the  insured 
that  be  never  nsed  intoxicating  liquors,  or, 
if  so,  that  be  never  nsed  them  to  excess,  and 
that  he  had  not  been  rejected  or  "postponed" 
by  any  other  insurance  company,  or  society, 
were  false,  and  being  either  fraadulently 
made  or  material  to  the  risk  avoided  the 
policy.  Rev.  Laws,  c.  173,  I  27.  Kidder  v. 
Supreme  Oommandery  Order  of  the  Golden 
Cross,  192  Mass.  326,  78  N.  B.  469.  The 
admissibility  of  these  representations  depends 
upon  the  correctness  of  the  ruling,  that  the 
proposal  for  Insurance  formed  no  part  of  the 
application,  a  copy  of  which  under  Rev. 
Laws,  c  118,  i  73,  unless  attached  to  the  policy 
cannot  be  considered  as  forming  a  part  of  the 
policy  or  introduced  in  evidence.  Conaldine 
V.  Metropolitan  Life  Insnrance  Co.,  165  Mass. 
482,  43  N.  K.  201 :  Johnson  v.  Mutual  Life  In- 
surance Co.,  180  Mass.  407,  406,  62  N.  E.  738, 
63  L.  R.  A.  833.  This  requirement  was  not  a 
rule  eitber  of  construction  or  of  evidence  at 
common  law,  but  "the  object  of  the  statnte 
Is  to  prevent  companies  from  holding  per- 
sons bound  by  a  contract  In  writing  of  which 
tbey  have  no  copy."  Holden  v.  Prudential 
Ins.  Co.,  191  Mass.  153.  157,  77  N.  E.  300.  In 
the  policy  furnished,  which  purported  to  have 
attached  a  correct  copy  of  the  application, 
the  proposal  was  wholly  omitted,  and  only 
the  questions  and  answers  attested  by  the 
medical  examiner,  and  the  statement  of  the 
applicant  that  these  representations  and  an- 
swers should  form  the  basis  and  become  a 
part  of  the  contract  of  Insurance  were  annex- 
ed. While  an  oral  contract  for  Insurance  Is 
valid,  It  Is  universally  customary  to  embody 
the  terms  of  the  contract  in  the  policy,  which 
usually  does  not  recite  the  conditions  upon 
which  It  Is  issued,  but  Incorporates  them  by 
a  general  reference  to  a  sepnrnte  paper, 
usually  termed  either  the  declarntions  or 
proposal,  or  application  of  the  party  desiring 
Insurance.  Holmes  v.  Charlestown  Mutual 
Fire  Insurance  Co.,  10  Mete.  211,  214,  43 
Am.  Dec.  428.  When  completed  such  ne- 
gotiations are  supposed  to  Include  all  the  es- 
sential terms  of  the  proposed  contract,  of 
which  they  form  a  part  Scammell  y.  China 
Mutual  Insurance  Co.,  164  Mass.  341,  342, 
41  N.  E.  649,  49  Am.  St  Rep.  462.  And  al- 
though the  general  designation  by  which  they 
are  Incorporated  may  vary  accordingly  to  the 
practice  adopted  by  different  companies,  yet 
to  ascertain  the  material  provisions  of  the 
contract  the  inquiry  Is  the  same,  namely; 
what  did  the  Insured  offer  to  which  reference 
is  made,  and  how  far  has  this  offer  been  ac- 
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cepted  by  the  company?  Daniels  y.  Hudson 
River  Fire  Ina.  Co^  12  Gush.  423,  59  Am.  Dee. 
192;  Miles  T.  Conn.  Mutual  Life  Ins.  Co.,  8 
Gray,  580 ;  Harris  t.  North  American  Ins.  Co., 
190  Mass.  361,  77  N.  B.  ^3,  4  U  R.  A.  (N.  S.) 
1137.  Omitting  all  reference  to  memoranda 
which  neither  party  claims  to  be  material, 
these  preliminary  negotiations  are  found  on 
the  first  and  second  pages  of  a  paper  referred 
to  In  the  exceptions  as  Exhibit  J.  The  first 
page  purports  to  be  a  proposal  for  insurance 
"on  the  whole  life  plan,"  at  a  special  weekly 
premium,  signed  by  the  Insured,  who  is  re- 
ferred to  under  his  signature  as  "the  person 
to  be  insured,"  while  the  second  page,  signed 
by  him  as  "the  applicant"  is  designated  as  an 
"Application  for  Insurance."  In  the  policy 
this  language  is  found,  "In  consideration  of 
the  statements,  and  the  application  herefor 
which  are  hereby  referred  to,  and  as  war- 
ranties made  a  part  of  this  contract,  and  of 
the  premium  •  •  •  to  be  paid"  upon  the 
death  of  the  Insured  if  the  policy  is  in  force 
the  company  agrees  to  pay  the  amount  of  In- 
surance to  the  beneficiary.  If  living,  last 
nominated  "whether  In  the  proposal  herefor, 
or  In  any  written  amendment  thereto  filed 
with  or  approved  by  the  company." 

It  Is  manifest  from  a  comparison  of  the 
contents  of  this  paper,  exclusive  of  the  medi- 
cal examination,  that  all  the  material  por- 
tions designated  as  the  proposal  were  by  repe- 
tition incorporated  in  the  part  called  the 
"application"  which  was  made  the  basis  of 
the  contract,  even  If  the  name  of  the  bene- 
ficiary appeared  only  in  the  proposal.  When 
the  Insured  received  the  policy  with  a  copy  of 
this  application  annexed  he  was  put  in  posses- 
sion of  the  entire  contract  with  this  excep- 
tion, but  as  the  exception  in  no  wise  affected 
any  essential  element  of  the  contract  upon 
which  the  right  of  the  company  to  avoid  It 
depended,  and  of  which  the  Insured  was  en- 
titled to  a  copy,  the  statute  was  satisfied,  and 
the  ruling  admitting  the  application  In  evi- 
dence as  a  part  of  the  contract  was  correct. 
Until  the  death  of  the  insured  his  designation 
of  a  beneficiary  being  subject  to  change  with 
the  consent  of  the  Insurer  was  ambulatory, 
and  constituted  a  mere  expectancy,  but  there 
having  been  no  appointment  subsequent  to  the 
proposal,  upon  the  happening  of  this  event 
the  Interest  of  the  plaintiff's  assignor,  who 
bad  been  designated,  became  vested,  and  by 
assignment  passed  to  the  plaintiff.  Tepper 
V.  Supreme  Council  of  Royal  Arcanum,  69 
N.  J.  Bq.  321,  45  Atl.  Ill ;  Spengler  v.  Speng- 
ler,  66  N.  J.  Eq.  176,  65  Atl.  285;  Hopkins 
V.  Hopkins,  92  Ky.  324,  17  S.  W.  864;  Union 
Mutual  Aid  Association  v.  Montgomery,  70 
Mich.  587,  38  N.  W.  588.  14  Am.  St  Rep.  519; 
Fidelity  Mutual  Life  Association  v.  Winn,  96 
Tenn.  224,  S3  S.  W.  1045;  Martin  v.  Stub- 
bIngB,  126  III.  387,  18  N.  E.  667,  9  Am.  St  Rep. 
020.  Compare  Rawson  v.  Milwaukee  Mutual 
Life  Ins.  Co.,  115  Wis.  641,  647,  92  N.  W.  37a 
See,  also,  Plngrey  v.  National  Life  Ins.  Co., 
144  Mass.  874,  382,  11  N.  E.  562;    Bank  of 


Washington  v.  Hume,  128  U.  S.  195,  9  Snpi 
Ct  41,  32  L.  S>1.  370.  375,  S7a  By  reason  of 
privity  of  title.  If  the  Insurance  had  been 
payable  to  the  Insured,  upon  suit  by  his  ad- 
ministrator or  executor,  the  record  evidence 
of  his  plea  of  guilty  to  the  charge  of  dmnk- 
enness,  made  before  the  application  was  pre- 
sented to  the  company,  would  have  been  com- 
petent Noyes  V.  Morrill,  108  Mass.  396; 
Stockwell  V.  Blamey,  129  Mass.  312 ;  Fellows 
V.  Smith,  130  Mass.  378.  But  while  the  plain- 
tiff claims  under  the  beneficiary  his  right  to 
recover  like  that  of  his  assignor  is  derived 
from  the  Insured,  and  rests  upon  the  validity 
of  the  contract  Rev.  Laws,  c.  173,  f  4 :  An- 
drews V.  Tuttle-Smlth  Co.,  191  Mass.  461.  78 
N.  E.  99.;  Fidelity  Mutual  Life  Association 
V.  Winn,  ubl  supra ;  Smith  v.  National  Bene- 
fit Society,  123  N.  Y.  85,  26  N.  R  197,  9  L.  R. 
A.  616;  Van  Frank  v.  Masonic  Benevolent 
Association,  158  III.  560.  41  N.  E.  1005 ;  Conn. 
Mutual  Life  Ins.  Co.,  v.  Hillmon,  188  U.  S. 
208,  23  Sup.  Ct  294,  47  L  Ed.  44a  This  con- 
tract was  voidable  by  the  company  if  f  randn- 
lently  obtained  either  by  misrepresentations 
made  with  actual  Intent  to  deceive,  or  if  the 
matter  represented  Increased  the  risk.  Rer. 
Laws,  c.  118,  {  21 ;  Ring  v.  Phoenix  Assnrance 
Co..  145  Mass.  420,  14  N.  EL  525;  Dnrkee  v. 
India  Insurance  Co.,  159  Mass.  514  84  N.  B, 
1133.  If  the  Insured  used  ardent  spirits  to 
excess  his  habits  of  inebriety  were  material 
upon  whether  he  was  an  insurable  risk. 
Ranlger  v.  Mutual  Life  Insurance  Cc,  167 
Mass.  109,  44  N.  E.  1088. 

In  support  of  its  contention  that  the  nega- 
tive answers  to  the  questions  concerning  this 
habit  were  false,  without  objection  the  de- 
fendant introduced  the  evidence  of  many  wit- 
nesses, and  a  previous  plea  of  guilty  to  a 
similar  charge,  which  tended  to  prove  that 
for  a  long  time  prior  to  the  appliontlon  be 
was  addicted  to  habits  of  Intoxication.  It 
further  appears  that  as  the  evidence  to  which 
the  exception  was  taken  was  within  this 
period,  it  is  not  open  to  the  objection  of  being 
so  remote  as  to  have  no  evidentiary  value. 
The  Issue  was  the  falsity  of  the  representa- 
tions, and  this  fact  could  be  established  only 
upon  proof  of  habits  of  drunkenness  shown 
by  his  conduct,  of  which  he  must  be  pre- 
sumed to  have  had  knowledge  and  to  which  if 
living  he  could  have  testified.  Dolan  ▼.  Mutu- 
al Reserve  Fund  Assoolatlon,  173  Mass.  197, 
201,  53  N.  E.  398;  O'Connell  v.  Cox,  179 
Mass.  250,  254,  60  N.  E.  580;  Swift  v.  Life 
Ins.  Co.,  63  N.  Y.  186,  191,  20  Am.  Rep.  522: 
Smith  T.  National  Benefit  Society,  ubl  supra; 
Welch  T.  Union  Central  Life  Ins.  Co.,  106 
Iowa,  224,  78  N.  W.  853,  50  L.  R.  A.  774; 
Sutcltffe  V.  Iowa  State  Traveling  Men's  As- 
sociation, 119  Iowa,  220,  93  N.  W.  90,  97  Am. 
St  Rep.  298 ;  Fidelity  Mutual  Life  Associa- 
tion V.  Winn,  ubl  supra;  Conn.  Life  Ina.  Oa 
V.  Hillmon,  ubl  supra;  Kelsey  v.  Universal 
Life  Ins.  Co.,  35  Conn.  225 ;  Asbuty  Ins.  Co. 
V.  Warren,  66  Me.  523,  22  Am.  Rep.  690.  Rev. 
Laws,  c.  175, 1  66.    U  the  unqualified  aaawcr 
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to  the  seventeentb  question  as  to  prior  insur- 
ance was  untrue,  and  made  with  actual  In- 
tent to  deceive,  the  misrepresentation  avoided 
the  policy;  and  this  question  ordinarily  Is 
one  of  fact  for  the  jury  to  determine  under 
snitable  Instructions.  Gougblin  t.  Metro- 
politan Life  Ins.  Co.,  189  Mass.  038,  639,  76 
N.  B.  192,  and  cases  cited;  Mutual  Benefit 
Life  Insurance  Co.  v.  Wise,  84  Md.  582; 
Towne  v.  Towne,  191  111.  478,  61  N.  E.  426. 
While  the  evidence  was  uncontroverted  that 
a  short  time  before  the  policy  in  suit  was 
issued  the  Insured  had  made  application  to 
another  company  for  insurance,  and  had  been 
rejected,  there  was  no  direct  proof  that  he 
had  been  informed  of  the  rejection ;  but  the 
representation  being  false,  it  was  for  the  Jury 
to  say  imder  all  the  circumstances  disclosed 
by  the  evidence  whether  as  a  man  of  average 
capacity,  in  the  ordinary  course  of  human 
affairs  the  insured  should  have  understood, 
that  bis  proposal  had  been  unfavorably  acted 
on,  or  drawn  the  Inference  that  it  had  been 
rejected.  American  Union  Life  Ins.  Co.  v. 
Judge,  101  Pa.  484,  48  Atl.  874 

In  the  instructions  given  which  adopted  not 
only  the  fourteenth  request  of  the  defendant, 
but  the  seventh  request  of  the  plaintiff,  the 
Jury  were  correctly  Instructed  that  unless 
they  found  constructive  notice  by  which  the 
Insured  was  chargeable  with  such  knowledge 
this  ground  of  defense  could  not  prevaiL  The 
plaintiff's  eighth  request  was  properly  refus- 
ed, as  the  inquiry  was  not  limited  to  any 
particular  kind  of  contract,  but  was  Intend- 
ed to  elicit  information  whether  upon  bis  ap- 
plication insurance  in  any  form  had  been  re- 
fused. 

An  exception  to  the  farther  Instruction, 
that  if  the  risk  of  loss  was  thereby  increased 
the  plaintiff  could  not  recover,  has  not  been 
argued,  and  must  be  treated  as  waived. 

Exceptions  overruled. 


(IM  Moss.  S37) 

ATTOBNEI  GENERAL  v.  COLONIAL 

LIFE  ASS'N. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.   March  1. 1907.) 

1.  iRstmANCE  —  MirruAi.   Bbneitt   Associa- 
tions—Polioisb—Atiaceiucnt  or  Apfuoa- 

TIOR. 

Where  a  fraternal  benefit  association  was 
organized  on  the  lodge  system  for  the  nayment 
of  a  death  txaiefit  to  its  members,  as  provided 
b;  Rev.  Laws,  c.  119,  it  was  not  subject  to  Rev. 
Laws,  c.  118.  t  73,  requiring  the  application 
for  a  life  insurance  policy  to  be  annexed  to  the 
poller,  in  order  to  enable  the  insurer  to  consider 
it  a  part  of  the  contract  and  prove  thp  same 
as  a  defense  to  an  action  thereon. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28.  Insurance,  {§'  1853.  1871.] 

2.  Samc— Ircobfokation  or  Application. 

Where  a  certificate  of  insurance  provided 
tiiat  it  was  issued  on  the  statements  of  the 
insnred  In  his  application  for  memt)er8bip  and 
also  tiiose  made  by  him  to  the  medical  examiner, 
botli  of  which  were  filed  in  the  secretary's  office 
and  made  a  part  of  the  contract,  such  applica- 
tion, so  far  as  material,  was  incorporated  in  the 


certificate  and  constituted  a  part  of  the  contract 
of  insurance  to  the  same  extent  as  if  it  had 
been  formally  repeated  therein. 

TEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  U  1853,  1871.] 
3.  Save — Suicide. 

Where  an  application  for  insurance  con- 
tained a  statement  tltat  the  plaintiff  consented 
and  agreed  that,  if  a  certificate  was  granted, 
the  same  should  not  cover  death  by  suicide, 
whether  sane  or  insane,  and  he  agreed  that  the 
contract  should  be  governed  by,  subject  to,  and 
construed  according  to  the  constitution,  by-laws, 
and  regulations  of  the  association,  one  of  which 
declared  that  there  should  be  no  liability  for 
death  resulting  from  suicide,  the  beneficiary 
could  not  recover  where  insured's  death  was  tlw 
result  of  suicide  caused  by  acute  melancholia. 

[Ed.  Note.— For  cases  in  pohit,  see  Cent  Dig. 
vol.  28.  Insurance,  i  1956.] 

Report  from  Supreme  Judicial  Court  Suf- 
folk County. 

Suit  by  the  Attorney  General  against  the 
Colonial  Life  Association,  In  which  petition- 
er, on  relation  of  the  insurance  commission- 
er, secured  r  decree  for  the  winding  up  of 
respondent  corporation  and  the  appointment 
of  a  receiver.  The  cause  came  on  for  hear- 
ing on  the  receiver's  record  of  claims  present- 
ed, and  the  court,  being  about  to  disallow  the 
claim  of  Josephine  Cooper,  was  requested  by 
claimant  to  report  it  to  the  full  court.  Such 
claim  was  based  on  a  certificate  of  Insurance 
for  $2,000  issued  to  claimant's  -  busband, 
George  H.  Cooper,  who  committed  suicide  as 
the  result  of  acute  melancholia  on  October  21, 
1902.  Proofs  of  death  were  submitted  to  the 
association  and  payment  refused  t>ecause  the 
insured  committed  suicide  in  violation  of  the 
association's  by-laws  (article  24,  i  1),  provid- 
ing that  each  certificate  should  be  void  in 
the  event  of  suicide,  whether  the  member  was 
sane  or  insane,  etc.  At  claimant's  request 
the  claim  was  reported  for  the  determination 
of  a  full  court    Claim  dlsallo>wed. 

Albert  F.  Flint  for  claimant  Henry  A. 
Wyman,  for  Colonial  Life  Association. 

BBALET,  J.  The  defendant  having  been 
organized  under  St.  1899,  p.  467,  c.  442,  subse- 
qnentiy  Rev.  Lews,  c.  119,  as  a  fraternal 
l)eneflciary  association  on  the  lodge  system 
for  the  payment  of  a  death  benefit  to  Its 
members,  the  provisions  of  St  1893,  p.  1316, 
c.  434,  i  1,  now  Rev.  Iiaws,  c.  118,  S  73,  re- 
quiring the  application  for  a  policy  of  life  in- 
surance to  be  annexed  to  the  policy,  or  other- 
wise it  shall  not  be  considered  a  part  of  the 
contract  or  received  in  evidence  is  inappli- 
cable, and  the  failure  to  annex  a  copy  to  the 
certificate  did  not  prevent  the  admission  of 
the  application.  Kidder  v.  Supreme  Com- 
mandery  Order  of  the  Golden  Cross,  192 
Mass.  — -,  78  N.  E.  469.  The  claimant's 
rights  as  a  beneficiary  to  prove  the  amount 
of  insurance  which  accrued  upon  the  death 
of  her  husband  depends  upon  the  provisions 
of  the  certificate.  A  perusal  of  tiiis  instru- 
ment shows  by  the  recitals  In  the  first  para- 
graph, that  it  is  issued  upon  the  statements 
made  by  the  insured  in  his  application  tor 
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membership,  and  also  those  made  by  him  to 
the  medical  examiner,  both  of  which  are 
filed  in  the  secretary's  office,  and  made  a 
part  of  the  contract  By  this  reference,  the 
application  so  far  as  material  is  incorporated 
as  If  it  had  been  formally  repeated,  and  with 
the  certificate  constituted  the  contract  of  In- 
surance. Kidder  t.  Supreme  Commandery 
Order  of  the  Golden  Gross,  ubl  sapra;  Lang- 
dean  T.  John  Hancock  Mutual  Life  Ins.  Co., 
193  Mass.  ,  80  N.  E.  452.  WTiUo  conced- 
ing this  construction  it  Is  her  contention  that 
the  reference  covers  only  so  much  of  the  ap- 
plication as  related  to  the  bodily  health  and 
physical  history  of  the  applicant  But  this 
clause  cannot  be  thus  narrowed  without  vio- 
lating the  sense  in  which  the  parties  used  the 
language.  The  condition  upon  which  the 
certificate  la  Issued  rests  upon  two  distinct 
considerations.  They  are,  the  general  state- 
ments of  the  insured,  and  those  given  by  him 
to  the  physician.  The  context  that  the  state- 
ments are  accepted  as  being  full  and  true, 
without  any  suppression  of  material  facts, 
while  evidently  referring  to  answers  contain- 
ed in  the  medical  examination  do  not  limit 
his  express  otter  found  in  the  declaration 
or  statement  following  the  examination  that 
"I  also  consent  and  agree  that  if  a  certificate 
or  policy  Is  granted  on  this  application  the 
same  shall  not  cover  •  •  •  death  by  sui- 
cide, whether  sane  or  Insane."  Besides,  un- 
der the  by-laws  of  the  defendant  then  in 
force  it  was  provided  that  "each  certificate 
shall  be  expressed  to  be  void  in  the  event  o{ 
suicide  whether  the  member  be  sane  or  in- 
sane," and  the.  last  clause  of  the  certificate 
stipulates  that  It  "shall  be  governed  by,  sub- 
ject to,  and  construed  only  according  to  the 
constitution,  by-laws  and  regulations  of  this 
association.  •  •  •"  It  is  stated  in  the  re- 
port that  the  Insured  committed  suicide  as 
the  result  of  acute  melancholia,  and  the  vio- 
lation of  this  subsequent  condition  worked  a 
forfeiture  of  the  certificate  or  policy.  CJooper 
V.  Mass.  Life  Ins.  Co.,  102  Mass.  227,  8  Am. 
Rep.  451.  See,  also,  Daniels  v.  N.  X.,  N.  H. 
&  H.  R.  R.  Ck>.,  183  Mass.  303,  397,  67  N.  E. 
424,  62  L.  R.  A.  751.  The  beneficiary  behig 
bound  by  the  terms  of  the  contract,  her 
claim,  therefore,  must  be  disallowed.  Lang- 
deau  T.  John  Hancock  Mutual  Life  Ins.  C!o., 
nbi  supra. 
So  ordered. 


(194  Mass.  231) 

LUFKIN  V.  HITCHCOCK. 

SAME  V.  SAWTER  et  aL 

(Supreme  Judicial  Court  of  Massachusetts. 
Norfolk.    Feb.  27,  1907.) 

L  Nkw  TbiaI/— Vebdict  Contbabt  to  Eti- 
DKHCK— Inadequate  Damages. 

A  new  trial  as  a  eeneral  rule  will  not  be 
franted  on  the  ground  of  inadequacy  of  the 
damages,  where  de  action  is  tort  for  an  injury 
to   the  feelings;   there   being  no  standard   b; 


which  to  measure  damages,  nor  any  pecuniary 
loss. 

TEd.  Note.— For  eases  In  point  sea  Cent  DU. 
vol.  87.  New  Trial.  U  161.  162.1 

2.  AppeaI/— Rkview — Habicless  Erbob. 

Where,  in  an  action,  four  counts  were  sub- 
mitted to  the  Jury,  and  on  three  of  them  there 
was  a  verdict  for  defendants,  and  on  the  fourth 
a  verdict  for  the  plaintiff,  the  verdict  on  this 
count,  if  wronf;,  should  not  be  set  aside  on  the 
plaintilTa  motion,  since  he  was  not  aggrieved 
thereby,  and  the  defendants  did  not  complain. 
r£!d.  Note. — For  cases  in  Doint  see  Cent  Dig. 
vol.  3.  Appeal  and  Error,  i  4059.1 

3.  Tbial  —  Vebdict  —  SkvbbaIi  Cotthts — IH- 

CONSISTENT   VeBDIOTB. 

In  an  action  against  defendant  physicians 
for  signing  a  certificate  that  in  their  opinion 
plaintiff  was  insane,  thereby  causing  his  arrest 
and  detention,  four  counts  were  submitted  to 
the  jury,  being  for  libel,  slander,  false  imprison- 
ment, and  for  negligence  In  making  the  exam- 
ination to  determine  whether  he  was  insane. 
On  the  count  for  false  imprisonment  the  court 
instructed  that  the  questions  were  whether 
plaintiff  was  insane,  and.  if  he  was,  whether  be 
was  violent  and  that  the  burden  was  on  de- 
fendants on  both  propositions  in  order  to  entitle 
them  to  a  verdict  on  this  count.  On  the  count 
for  negligence  the  court  instructed  tliat  if  the 
examination  was  negligently  made,  the  plaintiff 
was  entitled  to  recover,  but  did  not  charge  as 
to  the  necessity  of  plaintiff  proving  damages. 
Id  a  general  instruction  as  to  damages  the  court 
charged  that  the  jury  should  consider  each  count 
by  itself  and  give  "whatever  they  believed  plain- 
tiff suffered  by  the  wrongful  and  unlawful  acts 
of  the  defendants."  Verdicts  for  defendants  on 
the  counts  for  libel,  slander,  and  false  imprison- 
ment were  returned  and  recorded  before  the  jury 
agreed  upon  the  count  for  negligence,  on  which 
they  returned  a  verdict  for  plaintiff  and  assessed 
nominal  damages.  Beld  that,  under  the  in- 
structions given,  the  verdict  upon  the  count  for 
plaintiff  was  not  inconsistent  wlUi  the  verdicts 
upon  the  counts  for  defendants,  so  as  to  require 
the  verdicts  as  a  whole  to  be  set  aside  and  a 
new  trial  granted. 

4.  Appeal  —  Review  —  Ebbob  —  BuBoxn     to 
Show. 

The  burden  Is  upon  the  party  excepting  to 
show  that  he  is  aggrieved. 

FEd,  Note.— For  cases  in  point  see  Cent.  Diit 
vol.  8,  Appeal  and  Error.  |  4047.1 

Exceptions  from  Superior  Court,  Norfolk 
County;  Edgar  J.  Sherman,  Judge. 

Two  actions  by  Olvln  H.  Lufkln,  one 
against  one  Hitchcock,  and  the  other  against 
Ellhu  L.  Sawyer  and  others.  Verdict  for 
plaintiff  on  the  fifth  count,  and  for  defend- 
ants on  the  first  second,  and  fourth.  iCx- 
ceptlons  by  plalntUf.    Overruled. 

These  were  two  actions  against  defendants, 
who  signed  certificates  to  the  effect  that  in 
their  oplhlon  plaintiff  was  insane;  In  the 
superior  court  there  were  verdicts  for  defend- 
ants, and  plaintiff  excepted. 

Frank  N.  Nay  and  Henry  T.  Richardson, 
for  pltilntiff.  Charles  F.  Jenney  and  Edwin 
0.  Jenney,  tor  defendants. 

KNOWI/TON,  O.  J.  The  question  present- 
ed by  this  bill  of  exceptions  arose  tipon  the 
plaintiff's  motion  for  a  new  trial  in  each 
case.  The  declarations  In  the  two  actions 
are  substantially  alike,  each  containing  five 
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coants,  of  which  the  third  was  waived.  The 
defendants  are  physicians,  and  they  signed 
a  certificate  that  In  their  opinion  the  plain- 
tiir  was  Insane.  Their  action  caused  his  ar- 
rest and  detention  for  a  few  hours.  The 
fonr  counts  submitted  to  the  Jury  were,  re- 
spectively, for  a  libel,  for  slander,  for  false 
imprisonment,  and  for  negligence  In  making 
the  examination  to  determine  whether  he 
was  Insane.  After  deliberation  the  Jury 
caipe  Into  court,  and.  In  reply  to  an  Inquiry 
by  the  Judge,  said  that  they  had  agreed  up- 
on a  verdict  for  each  defendant  on  the  first, 
second  and  fourth  counts,  and  that  they 
had  been  unable  to  agree  upon  the  fifth 
count  Thereupon  their  verdict  was  taken 
and  recorded  as  to  these  three  counts,  and 
after  a  reply  of  the  Judge  to  a  question,  they 
returned  to  their  room  and  considered  the 
fifth  count  further.  Afterwards  they  found 
for  the  plaintiff  upon  this  count  In  each  case, 
and  gave  him  nominal  damages.  The  plain- 
tiff filed  a  motion  to  set  aside  the  verdict  on 
all  the  counts,  on  the  g^round  that  they  were 
against  the  evidence  and  the  weight  of  evi- 
dence, that  the  dlCterent  findings  were  In- 
consistent and  therefore  against  the  law,  and 
that  the  damages  were  inadequate.  The 
Judge,  In  the  exercise  of  bis  discretion,  over- 
ruled the  motion,  and  refused  various  rul- 
ings requested  by  the  plaintiff. 

Upon  the  admitted  facts,  the  verdicts  up- 
on the  first  and  second  counts  must  have 
been  found  either  upon  the  ground  that  the 
certificate  was  true,  or  that  what  was  said 
and  written  was  privileged.  The  verdicts 
upon  the  fourth  count,  for  false  Imprison- 
ment. In  the  two  cases,  could  not  have  been 
found  upon  any  other  ground  than  that  the 
plaintiff  was  Insane  and  that  his  detention 
was  Justifiable.  If  the  verdicts  for  the  plain- 
tiff on  the  fifth  count  were  found  under  cor- 
rect rulings  of  law,  the  Jury  must  have  de- 
cided that  the  defendants  were  negligent  In 
making  their  examination,  and  that  their 
negligence  was  Injurious  to  the  plaintiff. 
But  If  the  verdicts  on  the  fourth  counts  are 
correct  It  is  difficult  to  see  how  negligence 
In  making  the  examination  could  have  caused 
the  plaintiff  Injury.  There  Is,  therefore, 
ground  for  the  defendant's  contention  that 
there  Is  a  seeming  Inconsistency  In  the  ver- 
dicts. 

It  Is  also  true,  as  he  contends,  that  if  dif- 
ferent parts  of  a  verdict  are  Inconsistent 
with  one  another  so  that  they  cannot  stand 
together,  It  Is  the  duty  of  the  court  to  set 
It  aside  and  grant  a  new  trial,  for  such  a 
verdict  Is  against  the  law.  Com.  v.  Hasklns, 
128  Mass.  60 ;  Langan  v.  Langan,  8d  Cal.  195, 
26  Pac.  764. 

Usually  there  Is  no  way  of  ascertaining 
In  what  part  of  an  Inconsistent  verdict  the 
jury  made  their  mistake,  and  for  that  reason 
It  Is  necessary  to  set  aside  the  entire  ver- 
dict If,  in  the  present  case,  nothing  appear- 
ed bat  a  verdict  returned  Is  the  ordinary 


way,  under  such  Instructions  as  would  neces- 
sarily make  the  findings  Inconsistent  with 
one  another.  It  would  be  the  duty  of  the 
court  to  grant  the  plaintiffs  motion.  But 
we  find  that  the  Jury  first  completed  their 
duties  in  regard  to  three  counts  In  each  case, 
and  returned  verdicts  which  were  recorded. 
As  to  the  fourth  counts,  on  which  they  found 
for  the  defendants,  the  Judge  had  Instructed 
them  that  the  questions  were,  first  whether 
or  not  the  plaintiff  was  Insane  on  December 
8th,  and  If  he  was,  whether  he  was  violent 
and  likely  to  do  damage  to  himself  or  others, 
and  that  the  burden  of  proof  was  on  the  de- 
fendants to  satisfy  the  Jury  on  both  these 
proposlttons.  In  order  to  entitle  them  to  a 
verdict  on  this  count  Having  settled  this 
matter,  their  further  deliberation  on  the  fifth 
count  was  under  these  Instructions:  "Now 
there  Is  another  count  for  negligence  against 
these  two  doctors,  and  that  count  Is  that 
they  did  not  properly  examine,  did  not  give 
sufficient  time,  and  did  not  make  sufficient 
examination  to  do  it;  or  that  they  acted  ai>- 
on  presumption  in  attempting  to  do  It  and 
that  they  were  negligent  In  the  way  that 
they  did  It  They  have  explained  that  to 
you — why  they  acted  so  expeditiously — that 
here  was  the  man  in  the  lockup,  and  they 
would  not  keep  him  unless  they  made  the 
certificate,  and  they  made  the  examination 
quickly,  and  it  satisfied  them  he  was  In  such 
a  condition  that  he  should  be  held  until  morn- 
ing. I%at  count  Is  for  you  to  determine: 
and  if  you  believe  the  plaintlfTs  contention 
ynu  would  be  Justified  In  finding  for  him  on 
that  count  If  you  believe,  on  the  other 
hand,  the  defendants'  claim  that  there  was 
no  malice,  that  everything  they  did,  they  did 
In  the  best  of  faith,  then  you  would  be  Jus- 
tified in  finding  for  defendants  on  that 
count"  There  was  testimony  that  the  ex- 
amination of  the  plaintiff  occupied  only  from 
seven  to  ten  minutes.  The  evidence  well 
warranted  a  finding  that  this  examination 
was  made  negligently.  Such  negligence 
would  be  a  wrong  upon  the  plaintiff,  although 
if  he  suffered  no  damage  It  would  not  entitle 
him  to  recover  in  an  action  at  law.  Do- 
herty  v.  Munson,  127  Mass.  495 ;  Commercial 
National  Bank  v.  Ten  Eyck,  48  N.  Y.  305. 

On  the  motion  for  a  new  trial  the  Judge 
found  that  all  the  verdicts  for  the  defend- 
ants were  in  accordance  with  the  evidence 
and  the  weight  of  evidence,  and  that  the  ver- 
dicts for  the  plaintiff  should  have  been  for 
the  defendants.  If  we  consider  the  fifth 
count  by  Itself,  we  are  of  opinion  that  the 
assessment  of  nominal  damages  does  not  en- 
title the  plaintiff  to  a  new  trIaL  It  Is  a 
general  rule  that  a  new  trial  will  not  be 
granted  on  the  ground  of  Inadequacy  of  the 
damages  where  the  action  Is  tort  for  an  In- 
jury to  the  feelings,  there  being  no  standard 
by  which  to  measure  damages  nor  any  pecun- 
iary loss.  14  Enc.  of  PI.  &  Pr.  764.  The 
exception  to  this  rule  Is  where  the  evidence 
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makes  It  platn  that  rabstantlal  damagea 
shonld  be  awarded  If  the  plaintiff  recoven 
at  alL  See  Miller  v.  Belaware  k  R.  Com- 
paoj,  58  N.  J.  Law,  428,  83  AU.  950.  While 
there  was  evidence  that  would  have  war- 
ranted verdicts  in  these  cases  for  substantial 
damages,  the  verdicts  should  not  be  set  aside 
•n  this  ground.  The  damages  might  be 
found  to  be  Inslgnlflcant,  If  not  merely  nomi- 
nal 

If  the  verdicts  on  this  count  In  the  two 
eases  were  wrong  as  to  liability,  they  should 
not  be  set  aside  on  the  plaintiff's  motion,  for 
he  1b  not  aggrieved  by  them,  and  the  defend- 
ant* do  not  complain. 

We  are  brought,  therefore,  to  the  main 
question:  Whether  the  findings  of  the  Jury 
oo  this  count  leave  their  verdicts,  as  a  whole, 
so  contradictory  and  Inconsistent  that  they 
should  be  set  aside  on  the  ground  that  they 
may  have  been  founded  on  a  mistake  in 
that  part  which  was  first  recorded.  It  is 
of  mncb  significance  that  the  only  part  of 
the  case  on  which  the  Jury  appear  to  have 
been  troubled  Is  the  fifth  count  It  is  also 
important,  although  not  controlling,  that  the 
verdicts  on  the  other  counts  were  returned 
and  recorded  before  the  Jury  agreed  to  this 
part  of  their  verdicts.  It  Is  to  be  noticed 
that  the  Instructions  on  the  fifth  count  pre- 
sent, as  the  principal  issue,  the  question 
whether  the  examination  was  made  negU* 
gently.  The  Jury  were  told  that  If  the  plain- 
tiff was  right  In  his  contention,  they  should 
find  In  his  favor.  Nothing  appears  to  have 
been  said  in  this  connection  in  regard  to  the 
necessity  of  proving  damages  to  entitle  him 
to  a  favorable  verdict.  They  were  told  that 
in  assessing  damages  they  should  consider 
each  count  by  Itself,  and  give  "whatever  they 
believed  -the  plaintiff  suffered  by  the  wrong- 
ful and  unlawful  acts  of  the  defendants." 
Taking  the  special  Instruction  as  to  the  fifth 
count,  and  the  general  Instructions  as  to 
damages,  the  Jury  might  well  find  that,  al- 
though the  plaintiff  was  insane  and  not  en- 
titled to  recover  on  the  first,  second  and 
fourth  counts,  the  examination  was  made 
hastily  and  negligently,  as  alleged  in  the  fifth 
count,  and  that  therefore  be  was  entitled  to 
a  verdict  on  that  count,  but  that,  inasmuch 
as  he  suffered  no  actual  damages,  the  ver- 
dict should  be  for  a  nominal  sum.  There  is 
a  statement  that  the  court  gave  other  full 
and  appropriate  Instructions;  but  we  under- 
stand this  to  mean  Instructions  upon  aaV- 
Jects  other  than  those  referred  to  In  the  re- 
ported Instructions. 

It  does  not  appear  in  the  bill  of  exceptions 
that  the  Instructions  were  su<^  as  to  make 
flndlBga  iqxm  the  fifth  count  contradictory  6r 
Inconsistent  with  the  findings  upon  the  other 
eoonti.  If  it  appeared  tliat,  in  dealing  with 
the  fifth  count  and  with  the  subject  of  dam- 
aces,  the  Jndge  instructed  the  Jury  that,  even 
If  tbey  found  the  defendants  guilty  of  negU- 
aa  aUeced,  they  should  stlU  find  in 


their  favor  if  the  plaintiff  waa  Insane,  w« 
should  have  the  case  on  which  the  plalntitTs 
principal. argument  is  founded.  The  burden 
is  upon  the  excepting  party  to  stiow  ttiat 
he  Is  aggrieved. 
Exceptions  oremiled. 


(U4  Uasi.  4S9) 

BACON  r.  NEW  YORK.  N.  H.  &  H.  R.  OO. 

(Supreme  Judicial  Court  of  Massachosetts. 
Suffolk.    Feb.  28,  1907.) 

1.  RAILBOADS  —  INJDBIES       TO       PKBSON       ON 

Tback. 

A  corporation  Is  not  neglicent  as  vloIatiiiK 
Rev.  Laws,  c  111,  {  200,  requiring  that  a 
trusty  brakeman  shall  be  required  on  the  rear 
car  of  every  freitrbt  train,  where  the  train  whidi 
Injured  pUintiS  waa  a  work  train  used  to 
distribute  ties  and  sand  for  the  repair  of  tlie 
road. 

2.  Samb. 

Whpre  plaintiff  was  injured  by  a  work 
train  when  its  engine  and  crew  were  patting 
the  work  cars  on  a  storase  track  preparatory 
to  coupling  onto  freight  cars  and  running  on. 
the  Injury  was  not  by  a  freight  train,  within 
Rev.  Laws,  c.  Ill,  {  200. 

Exceptions  from  Superior  Court,  Suffolk 
County;  William  Cushlng  Walt,  Judge. 

Action  by  John  A.  Bacon  against  the  New 
York,  New  Haven  &  Hartford  Railroad  Com- 
pany. There  was  a  directed  verdict  for  de- 
fendant, and  plaintiff  excepts.  Sbcceptions 
overruled. 

Whipple,  Sears  &  Ogden  and  Ethelbert  V. 
GrabUl,  for  plaintiff.  Choate^  Hall  &  Stew- 
art, for  defendant. 

LORING,  J.  This  being  an  action  at 
common  law  the  plaintiff  had  to  make  out 
negligence  on  the  part  of  the  corporation 
Itself. 

He  contends  that  he  had  done  so.  Hit 
argument  in  support  of  that  contention  is 
that  a  work  train  distributing  ties  and  sand 
for  repairing  the  roadbed  is  a  freight  train 
within  Rev.  Laws,  c.  Ill,  {  200,  and  that  Rev. 
Laws,  c  111,  S  200,  was  not  .complied  with 
because  there  was  at  the  time  of  the  accident 
no  brakeman  on  or  near  the  rear  car,  and  If 
there  had  been  he,  the  plaintiff,  would  have 
been  seen  and  not  run  over.  But  we  are 
of  the  opinion  that  a  wcn-k  train  Is  not  a 
freight  train  within  Rev.  Laws,  c.  Ill,  {  20(^ 
and  the  rest  of  the  i^aintlff 's  argument  need 
not  be  considered. 

His  next  argument  la  that  this  was  not 
a  work  train  because  the  engine  and  crew 
when  they  had  put  the  woiic  cars  away  were 
to  make  up  an  extra  freight  train  by  coupling 
the  engine  which  had  made  part  of  the  wcn-k 
train  onto  s<xne  freight  cars  which  were 
waiting  to  go  on  to  or  toward  Boston.  Bat 
this  accident  happened  In  putting  the  wotk 
train  on  the  side  or  storage  track.  No  freight 
train  was  to  be  or  was  made  up  until  the 
work  train  had  been  put  upon  tlie  aids  tnck. 

Exceptions  overruled. 
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(IM  Hasa.  500) 

SULIiTVAN  T.  EOWH  et  al 

(Sniweme  Judicial  Ooart  of  Massachusetta. 

Salfolk.    Feb.  28,  1907.) 

L  MaSTKB   AlfD   SEBVA.NT— INJ0BIE8   TO    SXBV- 

ARF— Nbouoxncb— RE8  Ipba  Loqxtitub. 
Where  a  bnffer  Iron,  lued  to  stop  at  a 
desired  point  buckets  ranninx  alonx  an  iron 
rail  of  a  trench  machine  owned  and  operated 
by  defendant,  slipped  off  the  bolt  on  which  It 
was  hiiDc  by  rearon  of  the  eominc  out  of  the 
split  key  n^  to  hold  it  in  place,  and  fall  oa 
plaintiff,  an  employe  of  defendant,  while  work- 
ins  in  the  trench  below  the  machine,  the  falling 
of  the  buffer  waa,  under  the  circnmstanoea.  In 
itself  evidence  of  necliKence. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Din. 
ToL  34,  Master  and  Servant,  i  881.1 

X  S^ira— Btidkncb. 

EJvidencc  of  the  condition,  immediately  after 
the  accident,  of  the  bolt  on  which  such  buffer 
was  sospended,  was  admissible. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dijt. 
toL  34,  Master  and  Servant,  {  917.] 

S<zceptlona  from  Superior  Court,  Suffolk 
County ;  Lloyd  BL  White,  Judge. 

Action  by  Patridk  Sullivan  against  l^nsom 
Rowe  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  ezceptiona.  Bxceptions 
orermled. 

This  action  waa  for  injuries  received  by 
plaintiff  while  in  defendant's  Employ,  shoring 
np  a  dltcb  some  18  feet  in  depth,  by  being 
struck  on  the  head  by  a  buffer  iron  which 
dropped  from  a  Carson  trench  machine  above 
the  dltcb. 

In  this  machine  at  the  time  and  place  of 
the  accident  six  buckets  were  suspended  from 
and  ran  along  an  Iron  rail  on  a  girder  sup- 
ported by  wooden  legs  about  16  feet  In  height 
Tbe  btickets  could  be  raised  and  lowered  Into 
the  ditch  by  means  of  a  tail  rope,  which  ran 
through  pulleys  to  the  drum  of  the  engine. 
In  order  to  prevent  the  buckets  from  running 
along  the  rail  beyond  the  desired  point,  a 
derice  known  as  a  "buffer  Iron"  Is  used. 

A  bnffer  weighs  about  seven  pounds,  con- 
Blats  of  two  tongues  of  iron  each  about  21 
Inches  long,  3  inches  wide  and  %  Inch  thick, 
and  swings  on  a  %  or  %  inch  pin  or  bolt 
driven  throagb  the  girder,  being  so  arranged 
that,  when  It  Is  swung  upwards  on  the  pin 
by  means  of  a  rope,  tbe  buckets  can  pass 
along  the  rail,  but  when  It  la  dropped  the 
tongues  prevrat  the  bui&eta  from  passing, 
and  hold  the  buckets  stationary  at  tbe  de- 
sired point. 

This  pivot  or  bolt  upon  which  the  tongues 
of  the  bnffer  iron  are  suspended  extends  be- 
yond the  girder  oa  either  side,  and  Is  kept 
in  place  by  small  two-pronged  steel  pins, 
called  "split  keys,"  or  "cotter  pins,"  which 
paas  through  holes  In  the  pivot  bolt  or  each 
sill  of  the  girder. 

The  evidence  was  conflicting  aa  to  whether 
or  not  at  the  time  of  tbe  accident  there  was 
a  rope  attached  to  the  bolt  on  which  the 
bnffer  iron  was  hung  which  would  prevent 
tt  from  falling  In  case  the  q)Ilt  keys  came 
•at,  and  the  split  key,  the  coming  out  of 
which  released  the  buffer,  permitting  it  to 


fall,  was  not  produced  at  the  trial ;  a  wltneat 
testifying  that  It  was  so  small  that  It  could 
not  be  found  in  the'  bottom  of  the  ditch  after 
the  accident 

Tixe  fifth  request  mentioned  In  .the  oplnloa 
waa  as  follows: 

rrhe  mere  happening  of  tbe  accident  la  no 
evtdoice  of  negligence  on  the  part  of  any 
one  The  facts  shown  do  not  constitute  • 
case  where  the  doctrine  of  res  Ipsa  loquitur 
applies." 

Ja&  J.  Irwin,  for  plaintiffs.  Peabody  ft 
Aniold,  for  defendant 

LORINO,  J.  In  our  opinion  the  falling  of 
the  buffer  was  tmder  tbe  circumstances  In 
Itself  evidence  of  negligence.  This  disposes 
of  tbe  fifth  request  and  also  of  the  request 
that  the  Jury  be  directed  to  find  for  the 
defendant  Although  the  plaintiff  in  his  evW 
dence  went  beyond  showing  that  the  buffer 
fell,  be  did  not  go  far  enough  to  deprive  hln» 
of  the  case  made  by  the  falling  of  the  buffer. 
The  case  In  this  respect  comes  within  CaiK 
sady  V.  Old  Colony  Railroad,  184  Mass.  158, 
68  M.  B.  10,  63  L.  a  A.  285. 

Taking  the  instruction  as  a  whole,  It  1> 
not  subject  to  the  complaint  now  made,  that 
the  Jury  were  not  properly  Instructed  as  to 
the  burden  of  proving  negligence. 

Evidence  of  the  condition  of  the  bolt  im- 
mediately after  the  accident  was  admlssiblSk 

Exceptions  overruled. 


(IMMaas.  SM) 
HUBBARD  ▼.  LAMBURN  et  al. 
(Supreme  Judicial  Court  of  Maasachuaettiw 
MIddleaez.    Feb.  2a  1907.) 

Oabnishuert  —  TsuBTEc  Process  —  Advkbsb 
Claimants— EvinBKCK—ADMissiBn.iT7. 
The  answers  of  a  person  summoned  as 
trustee  of  defendant  to  interrogatories  proponnd> 
ed  to  him  under  Rev.  Laws,  c  189,  1 11,  author- 
IzinK  plaintiff  to  examine  the  trustee  on  written 
interrogatories,  which  contain  itatements  of  acts 
and  conduct  of  defendant  iDdicating  that  he 
waa  the  only  claimant  of  the  fund,  notwith- 
standing evidence  supporting  tbe  claim  that  he 
and  another  as  copartners  were  entitled  thereto, 
were  admissible  under  section  32,  aothorizini 
the  admission  as  a  party  to  the  action  of  a 
claimant  to  the  funds  in  the  hands  of  a  trustee^ 
and  providing  that  he  may  allege  and  prove  any 
facts  which  have  not  beui  stated  nor  denied  ti 
the  trustee. 

Exceptions  from  Superior  Court  Middle* 
sex  County;   John  H.  Hardy,  Judge. 

Action  by  Ernest  R.  Hubbard  against  Hen* 
ry  G.  Lambum,  by  trustee  process.  There 
was  a  verdict  In  favor  of  the  claimants  of 
the  fund  in  the  hands  of  the  trustee,  and 
plaintiff  brings  exceptions.     Sustained. 

Samuel  W.  Mendum,  for  plalntUC.  James 
L.  Powers,  for  adverse  claimants. 

SHELDON,  J.  In  this  action  of  contract 
brought  by  trustee  process,  one  niffe  wa» 
summoned  as  a  trustee  of  Henry  O.  Lam- 
bum, the  defendant;  and  Heniy  G.  Lamboia 
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and  Arthur  liambum,  as  copartners  nnder 
the  name  of  H.  G.  Lambum  &  Co^  claimed 
the  fund  In  the  hands  of  the  tmstee  as  their 
property.  At  the  trial  in  the  superior  court 
of  the  Issue  between  these  claimants  and 
the  plaintiff,  after  the  decision  Is  this  case 
reported  In  189  Mass.  296,  76  N.  H.  707,  It 
appeared  that  the  alleged  trustee  was  In- 
debted to  H.  6.  Lambum  &  Ca  for  some 
work  done  under  a  written  contract,  and  the 
question  was  whether  this  work  had  been 
done  by  the  defendant  Individually  or  by 
the  claimants  as  a  partnership.  The  single 
Issue  submitted  to  the  Jury  was  whether  the 
claimants  had  maintained  their  claim  to  the 
funds  In  the  hands  of  the  trustee.  The 
claimants  offered  evidence  tending  to  show 
the  existence  of  the  partnership  at  the  time 
the  work  was  done.  At  the  conclusion  of 
the  claimant's  case,  the  plaintiff  offered  In 
evidence  the  trustee's  sworn  answers  to  in- 
terrogatories propounded  to  him  by  the  plaln- 
tifC  under  Rev.  Laws,  a  188,  i  11 ;  and  these 
having  been  excluded  by  the  court  and  the 
Jury  having  found  in  favor  of  the  claim- 
ants, the  case  comes  before  ns  upon  the 
plalnttfTs  exception  to  the  exclusion  of  these 
answers  of  the  trustee. 

In  our  opinion  these  answers  should  have 
been  admitted.  They  contained  statements 
of  acts  and  conduct  of  Henry  O.  Lambum 
upon  which  It  might  have  been  argued  that 
he  was  the  only  person  interested  in  the 
alleged  partnership.  It  is  true  that  he  was 
the  defendant  in  the  action;  but  he  was  also 
one  of  the  claimants,  and  his  acts  and  con- 
duct were  accordingly  material.  Nor  were 
the  answers  of  the  alleged  trustee  res  Inter 
alios  as  to  the  claimants,  or  to  be  treated 
merely  as  hearsay.  The  statute  giving  them 
the  right  to  appear  in  the  original  action  for 
the  purpose  of  determining  their  title  pro- 
vides that  they  "may  allege  and  prove  any 
facts  which  have  not  been  stated  or  denied 
by  the  supposed  trustee."  Rev.  Laws,  c. 
189,  I  82.  This  provision  cannot  be  given 
full  effect  if  the  trustee's  answers  which 
contain  his  statements  and  denials,  so  far 
as  material  are  not  to  be  laid  before  the 
Jury.  And  it  Is  for  this  reason  that  It  was 
held  In  Clinton  National  Bank  v.  Bright, 
120  Mass.  635,  that  the  rule  as  to  the  c<m- 
clTfSlveness  of  a  trustee's  answers  should  be 
applied  if  an  adverse  claimant  has  appeared . 
as  In  an  ordinary  case.  Bev.  Laws,  c  189, 
I  15.  The  trustee's  answers  were  received, 
and  made  the  basis  of  decision,  on  Issues 
between  the  plaintiff  and  claimants.  In  Mul- 
ball  V.  Qulnn,  1  Gray,  105,  61  Am.  Dec.  414 ; 
Taylor  v.  Lynch,  5  Gray,  49;  'Wlide  v.  Ma- 
baney,  183  Mass.  455,  67  N.  B.  337,  62  L. 
B.  A.  813;  and  ChapIn  v.  Pike,  184  MasB. 
184,  68  N.  E.  42.  They  were  said  to  be  con- 
clusive upon  a  claimant  In  Sbeehan  v.  Mars- 
ton,  132  Mass.  101,  162.  Apparently  they 
were  so  treated  In  the  superior  court  in 
Butler  V.  Butler,  162  Mass.  524,  39  N.  E.  182. 
Without  objection  on  this  point. 


Jones  v.  Stevens,  6  Mete  373,  the  only  de- 
cision cited  by  the  cUimants,  was  not  a 
case  of  tmstee  process,  and  has  no  bearing 
upon  the  question  here  considered. 

Exceptions  sustained. 


094  Mass.    412) 
McCAFFERTY  v.  LEWANDO'S  FRENCH 

DXEINQ  &  CLEANSING  CO. 

(Supreme  Judicial  Court  of  Massachnaetta. 

Suffolk.    Feb.  28.  1907.) 

L  Mastsb  and  Sebvakt — ^Ihjtjbies  to  Skbt» 

ANT— Assumption  o»  Risk— Obvioos  Dak- 

OEBS. 

.  A  cylinder  was  set  in  a  square  hole  in  m, 
floor,  leavini;  a  space  of  about  18  inches  be- 
tween a  comer  of  the  hole  and  the  side  of  the 
cylinder.  An  employe  fell  into  the  hole  and  was 
injured.  The  hole  could  be  seen  by  any  one 
lookinK  on  the  floor.  The  overwhelmiojc  evi- 
dence, though  contradicted,  was  that  the  place 
was  well  lighted.  The  employe  testified  that 
she  did  not  see  the  hole  and  did  look  on  the 
floor.  Beld,  that  the  employe  asstuned  the  risk 
of  injury  as  a  matter  of  law. 

fEd,  Note.— For  cases  in  point,  see  Cent.  Dijc 
vol.  84,  Master  and  Servant,  |!  610-624.] 

2.  Samb— IsjuBT  TO  Servant— AcTiopis—E VI- 

DBNCE — ADJIISSIBII/ITT. 

Where,  in  an  action  by  an  employ^  for  in- 
juries sustained  in  consequence  of  falling  Into 
a  hole  in  a  floor,  the  question  was  whether  the 
bole  was  in  the  same  condition  at  the  time  ot 
the  accident  that  it  was  in  when  the  employ^ 
was  employed  on  the  same  day,  and  whether  the 
condition  was  an  obvious  one,  the  question 
whetlier  the  hole  had  been  previously  covered 
over  was  immaterial. 
8.  AppEAir— ExoLusion  or  Evidbncb— Habk- 

LES3  Error. 

A  party  is  not  Injured  by  the  refusal  of 
the  Judge  to  allow  a  witness  to  prove  a  fact, 
where  other  witnesses  proved  it  and  it  was 
assumed  by  the  court 

[Eid.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  8,  Appeal  and  Error,  M  4194-4199.] 

4.  Masteb  and  Servant— Liabilitt  o»  Mas- 
ter— Statutes. 

The  liability  of  an  employer  for  defects 
In  the  WB.'TS.  works,  or  machinery,  fixed  by  Rev. 
Laws,  c.  106,  i  71,  cl.  1,  making  an  employer  lia- 
ble for  Injury  to  an  employe  in  consequence  of 
a  defect  in  the  condition  of  the  ways,  works,  or 
machinery  used  in  his  business,  which  arose 
from,  or  had  not  been  discovered  in  consequence 
of,  the  neglieence  of  the  employer,  is  the  same 
as  at  common   law. 

FEd.  Note.— For  cases  In  point  see  Cent  DIk. 
vol.  84.  Master  and  Servant  i  138.] 

Exceptions  from  Superior  Court.  Suffolk 
County;   William  Gushing  Wait,  Judge. 

Action  by  one  McGafferty  against  the  Lew- 
ando's  French  Dyeing  &  Cleansing  Company. 
There  was  a  verdict  for  defendant,  and  plaio- 
tiff  excepts.    Overraled. 

Vahey,  Innes  &  Mansfield,  for  plalntifC. 
Walter  I.  Badger  and  Wm.  H.  Hitchcock,  for 
defendant 

LORINO,  J.  The  plaintiff  was  employed 
by  the  defendant  at  1  o'clock  in  the  afternoon 
on  the  I8th  day  of  May,  1903,  and  between 
6  and  0  o'clock  of  the  same  day  she  met 
with  the  accident  here  complained  of. 

She  was  set  to  work  with  other  girls  mend- 
ing curtains,  la  a  room  some  40  feet  by  90 
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or  35  teat  Towards  5  o'clodt  sbe  felt  thlrBty, 
and  bavlDg  seen  two  ottter  girls  get  a  drink 
of  water  from  a  tank,  or  pipe  running  Into 
a  tank,  she  went  wltb  two  fellow  employes 
to  get  a  drink  herself  and  fell  Into  a  bole  be- 
tween the  tank  and  the  floor.  Tbe  tank  was 
9  feet  In  taelgbt  and  6  feet  In  diameter.  It 
was  (as  we  understand  the  bill  of  exceptions) 
tbe  section  of  a  cyllnd^  set  on  end.  Tbe 
bottom  of  the  tank  was  "set  Into  a  space  8V& 
to  4  feet"  below  the  floor  in  questlrai.  Tbe 
top  was  therefore  some  S  feet  aboTe  the  level 
of  the  floor.  The  hole  in  which  this  round 
tank  was  set  was  a  square  one,  and  there  was 
a  space  of  about  18  inches  between  the  cor- 
ner of  tbe  square  bole  and  the  round  side  of 
the  tank.  Tbe  employes  were  In  the  habit  of 
getting  water  to  drink  as  it  ran  from  the 
pipe  into  the  tank,  the  water  In  the  tank 
not  being  fit  to  drink.  Mrs.  Daley,  who  with 
Miss  Conle^  was  with  the  plaintiff  (accord- 
ing to  ber  testimony),  first  took  a  drink. 
Hiss  Conley  asked  the  plaintiff  if  she  wanted 
a  drink ;  she  said  she  did,  and  stepping  one 
side  to  make  It  convenient  for  Mlas  Conley 
■be  fell  Into  the  hole. 

Tbe  plaintiff  testified  that  she  did  not  see 
tbe  hole  but  was  looking  up  and  not  on 
the  tloor.  Although  tbe  evidence  was  over- 
whelming that  the  place  in  question  was 
well  lighted,  there  was  some  evidence  that 
It  was  not  All  the  witnesses  however  tes- 
tified that  the  hole  would  be  seen  by  any  one 
looking  on  the  floor.  On  this  evidence  the 
presiding  Judge  directed  a  verdict  for  the 
defendant  There  were  some  questions  of 
evidence  which  we  shall  state  later  on. 

We  are  of  opinion  that  the  Judge  was  rls^t 

When  the  owner  of  real  or  personal  prop- 
erty wishes  to  sell  It  be  does  not  have  to 
make  It  a  good  thing  of  Its  kind  but  can 
sell  It  as  It  is  for  what  It  is  worth. 

Again,  when  an  owner  lets  property  to 
another  in  place  of  selling  it  be  is  under  no 
obligation  to  put  It  in  repair  or  make  It 
better,  but  can  let  It  as  It  is. 

Tbe  same  principle  applies  when  an  em- 
ployer hires  a  person  to  work  in  his  factory. 
He  is  under  no  obligation  to  make  tbe  factory 
a  better  one  or  change  It  in  any  other  way. 
Tbe  employ^  takes  it  as  It  Is.  Or,  as  It  is 
usoally  said,  be  assumes  all  obvious  risks. 
Wbetber  tbe  employe  In  fact  does  or  does 
not  know  of  the  risk  is  not  the  question  and 
Is  not  material.  He  assumes  all  obvious 
risks,  even  though  they  be  unusual  ones. 
HcLeod  V.  N.  y.,  N.  H.  &  H.  B.  B.,  191 
Mass.  889,  77  N.  B.  715,  and  It  Is  for  him 
to  determine  whether  be  will  make  an  ex- 
amination before  going  to  work  or  will  go 
to  work  without  making  an  examination  and 
take  bis  chances.  Roouey  v.  Sewall  &  Day 
Cordage  Co.,  161  Mass.  159,  86  N.  B.  789. 

It  Is  only  If  tbe  risk  is  not  an  obvious 
one  that  any  duty  is  thrown  on  the  employer, 
and  the  duty  thrown  on  bim  in  such  a  case 
Is  to  give  a  warning. 

On  the  uncontradicted  testimony  the  hole 
In  question  in  tbe  case  at  bar  would  have 


beoi  seen  by  any  one  who  was  looking  <« 
tbe  floor.  The  case  Is  very  like  Hoard  v. 
Blackstone  Manuf.  Co.,  177  Mass.  69,  58  N. 
E.  180 ;  Nealand  v.  Lynn  &  Boston  B.  B.,  173 
Mass.  42,  63  N.  B.  137 ;  Eleinest  v.-  Kun- 
bardt  160  Mass.  230,  85  N.  E.  458. 

Tbe  difference  between  tbe  case  at  bar  and 
the  cases  of  Falardeau  v.  Hoar,  192  Mass. 
263,  78  N.  K  456,  and  Hogarth  v.  Pocasset 
Manuf.  Co.,  167  Mass.  225,  45  N.  E.  629,  re- 
lied on  by  the  plaintiff,  Is  obvious.  It  Is  one 
thing  to  open  a  trap  door  and  leave  It  un- 
guarded, and  another  to  maintain  a  hole  all 
the  time  which  Is  obvious  to  any  one  who 
looks  on  the  floor  In  which  the  bole  Is.  In 
Gnstafsen  v.  Washburn  &  Moen  Manuf.  Co., 
153  Mass.  468,  27  N.  E.  179,  a  ditch  was  sub- 
sequently dug  80  as  to  make  It  dangerous 
to  use  the  track  in  question  as  it  waet  used 
when  the  plaintiff  entered  the  employment  of 
the  defendant 

The  questions  of  evidence  remain. 

It  was  Immaterial  whether  the  hole  had 
been  previously,  covered  over  or  not  Tbe 
question  to  be  tried  was  whether  It  was  in 
tbe  same  condition  at  tbe  time  of  tbe  acci- 
dent that  It  was  in  when  the  plaintiff  was 
employed  at  1  o'clock  on  the  same  day,  and 
whether  tbe  condition  was  an  obvious  one 
The  question  askod  Bailey  was  rightly  ex- 
cluded. 

The  plaintiff  was  not  injured  by  the  refusal 
of  the  Judge  to  allow  tbe  plaintiff  to  ask 
tbe  superintendent  if  tbe  employes  were  in 
tbe  babit  of  drinking  at  the  tank  in  ques- 
tion. That  was  proved  afterwards,  and  we 
have  assumed  It  to  be  the  fact  In  dealing  with 
the  plaintiffs  casei 

So  far  as  defects  In  the  ways,  works  and 
machinery  are  concerned,  there  Is  no  dif- 
ference between  the  liability  under  the  em- 
ployer's liability  act  (Rev.  Laws,  c.  106,  i 
71,  cL  1)  and  at  common  law,  except  In  the 
amount  which  can  be  recovered.  Lynch  v. 
Stevens  &  Sons  Co.,  187  Mass.  897,  73  N.  E. 
478.  For  this  reason  the  plaintiff  was  not 
harmed  by  the  exclusion  of  ber  notice  If 
It  was  a  good  one. 

Exceptions  overruled. 

(IM  Haas.  328) 
WALLACE  V.  BOSTON  ELEVATED  RT.  CO. 
(Supreme  Judicial  (Tourt  of  Massachusetts. 
Middlesex.    Feb.  28.  1907.) 

L  COMPKOUISK  AND   SXTTLEUKNT— BeQUISITKS 

—  SiONATxras    or    Attobnxt  —  Entbt    or 

JUDOlCXnT. 

Where  a  settlement  of  a  suit  brooidit  by 
a  next  friend  for  an  Infant  was  made  without 
objection  of  his  counsel,  and  the  aKreement  of 
settlement  after  beins  signed  by  the  next  friend, 
was  filed  in  the  court  by  counsel  for  defendant 
who  neglected  to  simi  it  s  jQdinnent  rendered 
pursuant  thereto  was  not  invalid  because  the 
aurreement  was  not  sifined  by  defendant's  at- 
torney. 
2.  Sams. 

The  entry  of  a  Judgment  by  a  derk  of  court 
on  December  .?!,  1903,  witUont  any  spedal  order 
of  court,  under  an  agreement  of  settlement  filed 
with  him,  did  not  render  the  settlement  Invalid, 
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where,  after  the  flUme  of  sach  agreement  of 
■ettleinent.  the  case  waa  ripe  for  jndcment  un- 
der the  i!:eDeral  order,  and  under  that  order  went 
to  jud)rment  January  4,  1901,  whether  or  not 
the  clerk  entered  such  fact  on   the  docket. 

Exceptions  from  Superior  Ciourt  Middlesex 
County. 

Action  by  Mabd  B.  Wallace .  against  tlie 
Boston  Eaevated  Railway  Company.  From 
a  judgment  for  defendant,  plaintiff  brings 
exceptions.    Ebcceptions  overruled. 

Albln  li.  Richards,  for  petitioner.  John  T. 
Hughes,  far  defendant. 

HAMMOND,  J.  At  the  hearing  the  court 
found  that  the  allegations  that  the  father, 
who  was  the  next  friend,  was  intoxicated 
and  mentally  incapable  at  the  time  he  signed 
the  agreement,  were  untme.  No  fraud  or  col- 
lusion was  alleged.  The  powers  and  duties 
of  a  next  friend  in  a  case  like  this  were  con- 
sidered In  Tripp  T.  GlCTord,  155  Mass.  106, 
20  N.  E.  20S,  31  Am.  St  Rep.  530.  In  that 
case  the  following  language  is  used  by  Bar- 
ker, J.: 

"We  see  no  reason  why  the  next  friend 
should  not  have  authority  to  Institute  or  to 
entertain  negotiations  for  a  settlement  of  the 
controversy.  His  position  with  reference  to 
It  Is  like  that  of  a  genecal  guardian,  or  the 
guardian  ad  litem  of  an  infant  defendant. 
It  is  to  he  expected  that  he  will  act  fairly 
and  Intelligently  for  the  real  Interest  of  the 
plaintiff;  but  it  cannot  be  said  that  every 
suit  brought  In  the  name  of  the  Infant  Is 
upon  a  good  cause  of  action,  or  that,  if  well 
brought,  the  Just  amount  of  the  recovery 
cannot  be  arrived  at  without  a  trial.  •  •  • 
The  next  friend  Is  Intrusted  with  the  rights 
of  the  Infant  so  far  as  they  are  involved  In 
the  cause,  and  acts  under  responsibility  both 
to  the  court  and  to  the  plaintiff.  It  may  well 
be  considered  to  be  within  his  oflSclal  duty 
to  negotiate,  if  possible,  a  fair  adjustment, 
without  subjecting  the  plaintiff  to  the  ex- 
pense and  risk  of  a  triaL 

"When,  however,  he  assumes  finally  to 
conclude  a  settlement  out  of  court,  and  to 
discharge  the  cause  of  action  by  an  agree- 
ment in  pals,  under  which  he  accepts  less 
than  the  plaintiff's  entire  demand,  he  does 
more  than  is  clearly -within  his  authority  to 
prosecute  the  action,  and  more  than  we  think 
ought  to  be  allowed  with  due  regard  to  the 
protection  of  the  infant.  Unless  such  a  set- 
tlement is  affirmed,  either  In  terms  if  brought 
to  the  attention  of  the  court,  or  by  an  entry 
of  judgment  in  regular  course,  it  may  fairly 
be  held  invalid.  If  it  Is  not  of  such  a  nature 
as  to  commend  Itself  to  counsel,  to  whom, 
as  well  as  to  the  next  friend,  the  Infant  has 
a  right  to  look  for  protection,  it  ought  not 
to  stand  unless  sanctioned  by  the  court.  It 
Is  no  injustice  to  a  defendant  to  b(dd  that  the 
Infant  is  not  concluded  until  the  cause  is 
disposed  of  by  Judgment." 

In  the  case  before  us  the  court  found  that 
certain  acta  of  the  next  friend  were  tanta- 


mount to  his  discharge  of  tbe  coimsel  whose 
name  was  upon  the  record  as  coonael  for 
the  plaintiff.  But  whether  that  be  so  or  not, 
it  does  not  appear  that  the  counsd  objected  to 
the  settlement,  but  on  the  contrary  he  seems 
to  have  been  content  with  It  The  agree 
ment  of  settlement  was  signed  by  the  next 
friend,  and  then  filed  ia.  court  by  the  couna«l 
for  the  defendant  who  neglected  to  sign  It. 
Thereupon,  without  any  special  order  of  tbe 
court  the  clerk  entered  up  judgment  on  De- 
cember 31,  lOOR,  the  next  day  for  entering 
up  judgment  under  the  general  order  In  cases 
ripe  for  Judgment  being  the  first  Monday  In 
January,  1904. 

It  Is  urged  by  the  plaintiff  that  the  agree- 
ment not  being  signed  by  the  counsel  for 
the  defendant  the  judgment  was  for  that 
reason  Invalid.  But  we  do  not  think  that 
position  tenable.  By  filing  the  agreement 
the  defendant  Indicated  Its  assent  and  desire 
to  have  it  ratified  by  tbe  judgment  of  that 
court 

The  court  before  whom  this  petition  was 
tried  has  found  that  the  settlement  was  such 
a  one  as  the  court  would  have  approved  had 
the  matter  been  brought  to  the  court's  at- 
tention at  the  time  of  filing  the  agreement 
Here  then  is  a  reasonable  settlement  fairly 
made,  and  both  the  next  friend  and  the  de- 
fendant desire  to  reduce  the  same  to  judg- 
ment; and  a  paper  containing  an  agreement 
for  judgment  is  filed  In  court  Under  these 
circumstances  we  think  that  after  the  agree- 
ment for  judgment  was  filed  the  case  was 
ripe  for  judgment  under  the  general  order, 
and  that  in  law  it  went  to  judgment  at  any 
rate  on  January  4,  1904,  under  that  order. 
And  that  Is  so  even  If  the  clerk  failed  to 
note  the  fact  on  the  docket  Pierce  v.  Lamp- 
er,  141  Mass.  20,  6  N.  B.  223.  It  Is  Imma- 
terial that  the  clerk  made  an  unauthorized 
entry  of  judgment  at  an  earlier  date.  Under 
these  circumstances  tbe  settlement  was  in 
law  valid,  the  ruling  of  the  court  to  that 
effect  was  correct  and  the  petition  was 
rightly  dismissed  for  that  reason. 

We  see  no  error  in  the  manner  in  which 
the  court  dealt  with  the  petitioner's  requests 
for  rulings. 

Exceptions  overruled. 

Decree  dismissing  petition  affirmed. 

0*4  Mass.  S02> 
TODD  et  al.  v.  OLD  COLONY  R.  CO. 
(Supreme  Judicial  Court  of  Massachusetts. 
Bristol.    Feb.  2a  1907.) 
BhairaitT  DoMJLTN— Remkdt  fob  Damaoks. 

Where  a  railroad,  in  conitmeting  embank- 
ments in  the  construction  of  the  road  on  it» 
right  of  way,  does  no  act  not  reasonably  neoea- 
sary  and  proper,  and  bence  no  act  not  author- 
ized by  law,  the  remedy  of  one  for  an  injury 
to  water  from  earth  from  the  embankment  wash- 
ing Into  it  is  not  by  action,  but  under  the- 
statute. 

Report  from  Superior  Court  Bristol  Oranty. 

Action    by    Henry    G.    Todd    and    others 

against  the  Old  Colony  Railroad  Company. 
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Verdict  was  directed  for  defendant,  and  the 
case  18  rq)orted.    Judgment  on  the  verdict 

Wm.  H.  Fox,  Frank  B.  Fox,  and  F.  B.  By- 
ram,  for  plalntiflB.  Frederick  S.  Hall  and 
Charles  O.  Hagerty,  tor  defoidant. 

HAMMOND,  J.  nils  is  an  action  of  tort 
for  damages  caused  by  the  pollution  of  a 
natural  stream.  The  plaintiffs  are  the  own- 
era  of  a  pond  five' acres  In  extent,  from  which 
they  cut  ice  to  be  sold.  The  pond  is  fed  by 
a  brook  which  Is  formed  by  tlie  union  "at 
some  distance  from  the  pond"  of  two  small 
brooks  respectively  called  the  north  and  the 
south  branches.  These  branches  are  winding, 
very  Irregular,  In  some  places  dry  at  times, 
and  where  crossed  by  the  defendant's  rail- 
road, have  banks  one  and  a  half  to  two  feet 
high  and  are  five  or  sLz  feet  wide. 

In  1902  the  defendant  built  a  short  line 
of  railroad  crossing  these  two  branches  about 
a  mile  and  a  half  above  the  plaintiffs'  pond, 
measured  by  the  course  of  tne  stream.  In 
the  construction  of  the  railroad  It  became 
necessary  to  make  a  number  of  cuts  and  fill- 
ings or  embankments.  One  embankment 
about  tw«ity  feet  high  at  Its  highest  part 
crossed  the  north  branch  over  a  box  culvert 
built  of  stone;  another,  somewhat  higher, 
crossed  the  south  branch  in  the  same  way. 
At  the  trial  it  was  agreed  that  the  "defoidant 
had  a  legal  right  to  build  this  road,  that  it 
got  its  location,  bought  the  land  and  bad  the 
work  done." 

It  appeared  at  the  trial  that  these  embank- 
ments were  made  of  earth  taken  from,  the 
neighboring  cuts,  and  that  some  part  of  this 
earth  consisted  of  fine  clay  or  marl,  which 
in  wet  weather  during  the  winter  of  1902-08 
was  washed  down  Into  the  water  of  the 
brooks  and,  remaining  in  suspension  in  the 
water,  damaged  the  ice  In  the  plaintiffs'  pond 
so  that  it  was  unsalable.  It  does  not  appear 
that  after  the  first  season,  namely  in  the 
winter  of  1902-03,  there  has  been  any  trouble 
with  the  Ice.  The  trial  Judge  ruled  that  the 
plaintiffs  could  not  recover,  and  directed  a 
verdict  for  the  defendant  To  save  another 
trial,  however,  he  directed  the  Jury  to  assess 
damages,  which  they  did  in  a  substantial  sum. 
The  question  Is  whether  the  defendant  is  an- 
swerable for  the  loss,  and,  if  so,  whether  it 
Is  answerable  In  this  form  of  action. 

It  is  strongly  contended  by  the  defendant 
that  the  right  of  a  riparian  proprietor  to  the 
purity  of  a  stream  is  not  absolute,  but  Is  sub- 
ject to  the  rights  of  the  owners  and  occupiers 
of  the  land  above  him  upon  the  same  stream 
to  make  a  reasonable  use  of  their  land,  even 
if  the  purity  of  the  stream  Is  thereby  unfavor- 
ably affected,  especially  where  the  injury  to 
the  water  Is  only  translmt  and  temporary; 
that  In  this  case  the  use  of  the  land  by  the 
defendant  was  such  as  at  commcm  law  would 
have  i>een  proper  and  lawful ;  that  the  dam- 
age to  the  plaintiffs  was  unavoidable  and 
transient;  and  therefore  tliat  the  defendant 


is  not  answerable  In  any  form  of  action.  But 
we  have  not  found  it  necessary  to  pass  npon 
this  ground  of  defense,  because  we  are  of 
opinion  that  the  order  of  the  trial  court  may 
well  rest  upon  the  second  ground  of  defense. 

The  defeadant  had  the  right  to  build  these 
embankments,  and,  so  long  as  it  did  only 
what  was  reasonably  necessary  or  proper  to 
do  that  work,  it  did  no  legal  wrong  and  com- 
mitted no  tort  even  if  It  damaged  the  property 
of  others.  The  remedy  in  such  cases  is  under 
the  statutes  Dodge  v.  County  Commission- 
ers, 3  Mete.  381.  As  stated  by  Shaw,  C.  J., 
in  that  case  (page  383):  "An  authority  to 
construct  any  public  work  carries  with  It  an 
authority  to  use  the  appropriate  means." 
And  this  authority  is  to  be  construed  with 
reasonable  liberality.  "So  long  as  [-those  in- 
trusted with  such  authority]  act  In  good  faith, 
within  the  scope  of  the  powers  granted  to 
them,  without  being  guilty  of  negligence,  care- 
lessness, or  wanton  disregard  of  the  rights  of 
Individuals,  they  will  be  protected  from  all 
liability  except  in  the  mode  and  by  the  pro- 
cess fixed  by  the  statute  under  which  they 
act"  BIgelow,  J.,  In  Mellen  v.  Western  Rail- 
road, 4  Gray,  301,  303. 

As  above  stated,  It  was  agreed  at  the  trial 
that  the  defendant  acting  under  the  right  of 
eminent  domain  had  the  right  to  make  these 
embankments ;  and  we  do  not  understand  the 
plaintiffs  to  contend  that  the  culverts  are 
too  small,  or  that  the  embankments  are  not 
properly  constructed  except  In  one  respect 
and  that  Is  the  manner  In  which  the  marl  or 
fine  clay  was  placed  therein.  The  plaintiffs 
say  that  If  this  clay  was  to  be  used  It  should 
have  been  used  so  that  no  part  of  It  would 
be  washed  by  the  rains  into  th^  brooks,  or 
that  at  least  reasonable  care  should  have  been 
taken  to  that  end ;  and  that  such  reasonable 
care  was  not  exercised. 

The  material,  including  the  clay,  was  all 
taken  from  the  neighboring  cuts,  and  all  the 
witnesses  testified  that  it  was  proper  material 
for  an  embankment  Perkins,  a  civil  engi- 
neer in  the  employ  of  the  defendant  testified 
that  such  material  was  in  common  use,  and 
that  it  makes  a  solid  embankment;  that  It 
was  used  in  the  usual  way,  and  that  the  slope 
was  a  proper  slope,  to  bold  the  embankments 
up.  Upon  cross-examination  he  testified  how- 
ever that  gravel  was  the  best  material  for  an 
embankment  and  "washed"  less  than  clay, 
and  in  his  opinion  would  not  be  held  in  sus- 
pension In  water  so  long  as  clay.  One  Blakes- 
lee,  an  experienced  railroad  contractor  called 
by  the  defendant  testified  that  he  did  the 
work  on  these  embankments;  that  the  filling 
was  good;  that  such  filling  Is  in  goierai  use^ 
and  is  a  safe  filling  for  railroad  purxmses; 
that  the  "clay,  after  it  gets  compact  gets  very 
hard  and  makes  a  very  solid  bank" ;  and  that 
the  slope  of  the  embankment  was  a  proper 
slope  for  Its  height  and  width.  In  answer  to 
the  Question  whether  anything  more  could 
have  been  done  than  was  done  to  prevent  the 
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surface  water  from  going  down,  he  eatd  be 
did  not  think  there  could.  He  farther  said: 
"We  did  what  Is  usually  done  In  the  construc- 
tion of  railroad  embankments,  and  took  the 
osnal  precautions,  so  far  as  there  were  any 
tp  take."  On  cross-examination  he  said  that 
in  the  deep  cuts  no  pains  are  taken  "to  sort 
It  [the  loam,  gravel  or  clay]  out  or  say  In 
what  part  of  the  fill  [each]  shall  go";  that 
gravel  "will  shed  water  better  than  anything 
else."  One  Hatch,  an  employ^  of  the  defend- 
ant In  its  engineering  department,  testified 
that  he  was  the  Inspector  under  Perkins; 
that  the  filling  was  good  for  railroad  purposes 
and  was  put  In  In  the  ordinary  manner ;  that 
In  his  opinion  It  was  not  possible  to  construct 
banks  so-  that  no  part  of  the  filling  wonld  be 
carried  Into  the  brooks;  that  he  knew  of  no 
provision  for  dlsxwslng  of  surface  water  on 
railroad  embankments  and  that  he  never  saw 
any;  "we  simply  give  proper  slope  to  [the] 
bank  and  let  It  run  down  to  the  low  lands." 
Upon  cross-examination  he  said  that  "if  the 
material  of  the  bank  was  all  alike"  Qiere 
would  be  no  gullies  down  the  bank.  Other 
witnesses  testified  to  the  same  general  effect. 
Indeed  the  evidence  was  uncontradicted  that 
the  filling  here  used,  while  not  so  good  as 
pure  gravel,  is  In  common  use  for  railroad 
embankments  and  makes  a  good,  solid  em- 
bankment; that  there  Is  liable  to  be  more  or 
less  "wash"  at  first,  but  that  that  Is  only 
of  short  duration.  One  Dean,  a  civil  engi- 
neer, also  testified  that  he  knew  of  no  way 
of  preventing  "wash  of  the  embankments 
some  the  first  season."  He  further  said:  "I 
never  saw  gravel  pat  on  the  outside  of  a 
slope.  The  objection  to  that  Is  that  the  water 
would  settle  through  the  gravel  and  tend  to 
have  a  watercourse  at  the  bottom."  Indeed 
the  whole  evidence  shows  that  the  embank- 
ments were  of  the  usual  slope,  constructed  of 
materials  commonly  used  for  such  a  purpose, 
and  were  solid.  They  were  built  in  busby 
territory  and  crossed  two  small  brooks,  over 
proper  stone  culverts.  It  does  not  appear 
that  the  attention  of  the  defendant's  agents 
or  servants  was  ever  called  to  the  fact  that  a 
mile  and  a  half  below  on  these  brooks  the 
water  was  nsed  for  the  cultivation  of  Ice. 
Moreover  tbe  damage  is  only  transient 
When  the  witnesses  testify  that  it  Is  not  pos- 
sible to  do  a  certain  thing,  such  for  Instance 
as  preventing  the  wash  of  tbe  embankment, 
we  do  not  understand  them  to  mean  that, 
considered  merely  as  an  engineering  feat,  it 
cannot  be  done,  but  they  mean  that  the  ex- 
pense would  be  so  disproportionate  to  the  end 
to  be  reached  as  to  make  the  proposed  act 
from  business  and  common  sense  point  of 
view  impracticable. 

In  view  of  all  the  evidence  we  do  not 
think  that  the  plaintiffs  have  shown  that  In 
the  construction  of  these  embankments  the 
defendant  has  done  any  act  not  reasonably 
necessary  and  proper.  Hence  It  bas  done  no 
act  not  authorized  by  law.  If  the  plalntlfTa 
have  suffered  any  injury  their  remedy  must 


be  under  the  statutes  and  not  In  an 
at  common  law. 
Judgment  on  the  verdict 


(IM  Mass.  3SSI 
COATBS  V.  SOLET  et  aL 
(Supreme  Jadicial  Court  of  Masiachnsetts. 
Suffolk.    Feb.  28.  1907.) 

1.  Masteb  and  Sbbvaht^-Injcbt  to  Skbt* 

ANT— CORTBIBDTORT  NeOLIOENCE. 

A  teamster,  while  engaged  in  moving  tim- 
bers, took  an  iron  bar  to  pry  a  timber  caasbt 
by  the  chain  bv  wliich  another  timber  was  bein^ 
hauled  apart  from  the  timl>er  hauled,  and.  was 
injured  in  consequence  of  the  foreman  startinc 
the  horse  haulinx  the  timber.  The  teamster  did 
what  was  customarily  done  in  such  situaUonflL 
Beld  that  as  he  had  no  reason  to  suppose  that 
the  foreman  would  start  the  horse  or  that  the 
horse  would  start  of  Its  own  motion,  a  findinir 
that  he  was  free  from  contributory  neirUxence 
was  warranted. 

2.  Samb— VioB   PaiRciPAir-BTiDERCK— Find- 
ings. 

A  teamster  engaged  in  moving  timl)er8  was 
directed  by  an  employA  to  unhitch  his  horse 
from  a  wagon  and  liltcb  It  to  a  chain  which  liad 
l)«en  attached  to  one  of  the  timl>ers  to  be  hanled. 
The  chain  slipped  and  caught  another  timber. 
The  teamster,  while  in  the  act  of  pryioK  the 
timbers  apart,  was  Injured  in  consequence  of 
the  employe  startinir  the  horse.  Held  to  author- 
ize a  finding  that  the  employe,  while  stardnir 
tbe  horse,  was  in  the  exercise  of  the  controlling 
authority,  which  he  had  as  superintendent  with- 
in the  meaning  of  the  employer's  liability  act 
S.  Save. 

Whether  a  person  acting  as  anperintendent 
within  the  meaning  of  the  employer's  liability 
act,  was  guilty  of  negligence  causing  injury  to 
an  employe,  held  for  the  jury. 

fEd.  Note.— For  cases  in  point  see  Cent  Dije. 
vol.  84,  Master  and  Servant  M  1051-1067.] 

Exceptions  from  Superior  Court  SnffoDc 
County ;  I.«muel  Le  B.  Holmes,  Judge. 

Action  by  Thomas  R.  Coates  against  John 
C.  Soley  and  another.  There  was  a  judg- 
ment for  plaintiff,  and  defendants  hrimg 
exceptions.    Overruled. 

This  was  an  action  for  personal  injuries 
received  by  plaintiff  while  in  the  employ  of 
the  defendants  as  teamster  and  engaged  in 
hauling  timbers.  A  co-employ6  had  fastened 
a  chain  to  one  of  tbe  tlmt>ers,  and  plaintiff 
had  hitched  his  horse  and  started  to  move 
the  timber,  when  tbe  chain  caught  another 
timber.  Plaintiff,  while  In  the  act  of  putting 
a  bar  between  the  two  timbers  to  separate 
them,  was  injured  In  consequence  of  the 
foreman  directing  tbe  work  starting  tbe  horse 
and  pulling  the  timber  to  which  tbe  chain 
had  been  fastened. 

Paul  R.  Blackmur  and  John  B.  SnUIvan, 
Jr.,  for  plaintiff.  Walter  I.  Badger  and 
Wm.  H.  Hitchcock,  for  defendants. 

MORTON,  J.  We  think  that  there  -wa* 
evidence  warranting  a  finding  that  the  plain- 
tiff was  In  the  exercise  of  due  care  and  that 
the  accident  was  due  to  a  negllgmt  act  of 
superintendence  on  the  part  of  Murray.  To 
take  an  iron  bar  and  pry  the  tinaliers  apart 
was  a  customary  thing  to  do  In  such  sltoa- 
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tlons.  And  when  the  plaintiff  with  the  Iron 
bar  in  bis  band,  took  the  position  which  be 
did,  be  had  no  reason  to  suppose  that  Murray 
wonld  start  the  horse  or  that  the  horse  would 
start  of  its  own  motion,  and  therefore  It 
could  be  found  that  be  was  not  wanting  In 
the  exercise  of  due  care. 

The  exceptions  recite  that  it  was  admitted 
that  Murray  was  "a  superintendent  within 
the  meaning  of  the  employer's  liability  act." 
There  was  evidence  tending  to  show  that 
Murray  directed  the  plaintiff  to  unhitch  the 
horse  from  the  wagon  so  as  to  haul  the  tim- 
ber up  to  the  house  and  directed  one  of  the 
men  to  make  fast  to  the  timber  which  be  did 
and  that  the  plaintiff  thereupon  bitched  on 
to  the  timber  and  started  the  horse  but  the 
chain  slipped,  and  as  he  was  in  the  act  of 
prying  the  timbers  apart  so  as  to  make  IT 
easier  for  tbe  horse  to  pull  the  timber,  Mur- 
ray took  bold  of  the  horse's  bead  and  started 
It  up  causing  tbe  Injury  complained  of.  It 
Is  plain  we  think  that  Murray's  act  in  start- 
ing up  the  horse  was  or  could  have  been 
found  to  be  done  as  an  act  of  superintendence 
for  tbe  purpose  of  assisting  In  doing  what  as 
superintendent  be  bad  directed  to  be  done, 
and  therefore  to  derive  its  quality  not  from 
tbe  mere  act  of  manual  labor  which  was 
necessary  in  starting  the  horse,  but  from  tbe 
exercise  of  tbe  controlling  authority  which  he 
had  as  superintendent.  Meagher  v.  Craw- 
ford Laundry  Mach.  Co.,  187  Mass.  586,  73 
N.  B.  853;  McPhee  v.  New  England  Struc- 
tural Co.,  188  Mass.  141,  74  N.  B.  803.  Wheth- 
er there  was  negligence  on  Murray's  part 
•was  clearly  for  the  Jury.  It  follows  that  tbe 
rulings  that  were  requested  were  rightly  re- 
fused. 

E^xceptlons  overruled. 


(194  Masa.  317) 

WALSH  V.  BROWN. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.    Feb.  28,  1907.) 

1.  Tbespass  —  SHraiFFS  and  Constables  - 
Levy  or  Attachment  —  I^^espass  Ab  In- 
rrio. 

Where  a  constable  under  an  attarhment 
writ  took  possession  of  a  lunchroom  owned  by 
defendant  m  attachment  and  operated  both  day 
and  night,  excluded  customers,  ordered  the  de- 
fendant and  her  husband  out  of  the  place  in  the 
evening,  pot  a  lock  and  staple  on  the  door,  left 
a  keeper  therein  during  tbe  night,  and  kept  it 
locked  up  until  10  or  11  the  next  morning, 
against  the  protest  of  defendant  through  he* 
husband,  be  exceeded  his  authority,  and  was  a 
trespasser  ab  initio. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trespass,  f  11.] 

2.  Same— Waiver— Effect  of  Givino  Bond. 

A  trespass  committed  by  a  constable  in  levy- 
ing an  attachment  writ  is  not  waived  by  the 
act  of  defendant  in  attaclnnent  in  subsequently 
giving  a  bond  to  dissolve  tbe  writ. 

Exceptions  from  Superior  Court,  Suffolk 
County;    William  Cushlng  Walt,  Judge. 

Action  by  Susan  E.  Walsh  against  Henry 
A.  Brown  for  trespass  In  levying  an  attacb- 

80N.E.-30 


ment  From  the  action  of  the  trial  court  In 
taking  tbe  case  from  tbe  Jury,  plaintiff 
brings  exceptions.     Exceptions  sustained. 

£.  B.  Callender  and  B.  M.  Sbanley,  for 
plaintiff.  John  Louis  Sheehan,  for  defend- 
ant 

HAMMOND,  J.  The  defendant,  a  con- 
stable in  the  city  of  Boston,  received  a  writ 
sued  out  by  one  Mahoney  against  Susan  El 
Walsh,  the  plaintiff  In  this  action.  Tbe  writ 
Instructed  blm  to  attach  the  goods  and  es- 
tate of  tbe  said  Walsh,  to  tbe  amount  of 
$110.  Armed  with  this  document  he  pro- 
ceeded to  a  lunchroom  owned  and  kept  by 
her  but  under  tbe  Immediate  management  of 
her  husband,  and,  as  stated  In  Ills  return, 
attached  "certain  goods  and  chattels, .  •  •  • 
placed  a  keeper  over  said  property  and  took 
from  cash  register  $12.93."  Neither  in  bis 
return  nor  In  tbe  evidence  at  this  trial  Is 
there  any  more  specific  description  of  tbe 
goods  and  chattels  which  .  were  attached. 
If  tbe  officer  had  stopped  there  perhaps  be 
would  have  been  Justified  by  his  writ  taken 
In  connection  with  tbe  provisions  of  Rev. 
Laws,  c.  167,  i  43.  But  be  did  not  stop 
there.  There  was  evidence  that  the  store 
was  "run  night  and  day."  It  appeared  that 
the  defendant  "ordered  the  husband  of  the 
plaintiff  and  her  employ^  out  of  the  store 
in  the  evening,  and  put  a  lock  and  staple 
on  tbe  door,  leaving  tbe  keeper  therein  dur- 
ing tbe  night."  From  some  time  In  tbe  early 
evening  of  tbe  day  of  tbe  attachment  until 
ten  or  eleven  o'clock  the  next  forenoon,  be 
kept  the  store  locked  up  and  prevented  all 
access  to  It.  There  was  evidence  also  that 
prior  to  tbe  closing  of  tbe  store  be  forci- 
bly prevented  customers  from  coming  in. 
Against  tbe  exclusion  of  tbe  customers,  tbe 
closing  of  tbe  store  and  tbe  exclusion  of  the 
husband  and  servants  of  tbe  plaintiff,  tbe 
plaintiff,  through  her  husband,  protested,  but 
finally  yielded. 

It  is  plain  that  In  these  various  acts  of  ex- 
clusion and  in  tbe  locking  up.  of  tbe  store  the 
defendant  went  beyond  tbe  authority  of  his 
writ  and  of  the  statute  above  named;  and 
no  citation  of  authorities  is  needed  In  sup- 
port of  the  proposition  that  such  a  public 
officer  exceeding  bis  authority,  becomes  a 
trespasser  ab  Initio.  The  third  and  fourth 
requests  should  hare  been  given.  Tbe  tres- 
pass was  not  waived  by  tbe  subsequent  giv- 
iug  of  a  bond  to  dissolve  the  attachment. 
The  bond  Is  not  before  us,  but  we  assume  it 
to  be  tbe  statute  bond  to  pay  tbe  Judgment, 
and  that  it  is  good  whether  or  not  there  ^as 
been  any  substantial  attachment  Tbe  de- 
fendant in  the  writ  ni.iy  have  preferred  In 
that  way  to  avoid  all  further  trouble  about 
the  possession  of  her  store,  but  it  cannot  be 
held  to  estop  her  from  a  claim  for  damages 
as  to  the  past  trespasses.  There  being  evi- 
dence of  a  trespass  tbe  plaintiff  bad  a  right 
to  go  to  a  Jury. 
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Since  tbe  exceptions  must  be  sustained  up- 
on this  ground  It  is  unnecessary  now  to  con- 
sider tbe  exception  concemlng  the  filing  of 
the  writ. 

Exceptions  sustained. 

(194  Mass.  407) 

BBUNELLB  v.  LOWELIi  BLEC!TRIO 

LIGHT  CORP. 

(Supreme    Judicial    Court    of    Massachusetts. 

Middlesex.     Feb.  28,  1U07.) 

1.  ELBCTMCITT— WlBINO     BniLDIRO— Inspeo- 
TION— INJUBIES. 

Where  plaintiff  caused  an  electric  light  ex- 
tension to  be  made  In  tbe  cellar  of  his  store 
without  obtaining  a  permit,  and  in  making  the 
same  did  not  comply  with  the  regulations  of  the 
national  board  of  underwriters,  as  required  by 
Lowell  City  Ordinance  July  26,  1899,  §§  9,  10, 
11,  and -plaintiff's  failure  was  the  cause  of  his 
injury  Srom  a  shock  of  electricity  received  while 
holding  a  portable  lamp  cord,  he  was  not  entitled 
to  recover  for  such  injuries  against  the  corpora- 
tion furnishing  the  electricity. 

2.  Same— Evidence. 

Lowell  City  Ordinance  July  26,  1809,  §  10, 
provides  that  no  person  or  corporation  shall 
change  tbe  position,  or  make  additions  to  any 
wiring  system,  or  install  any  new  work  or  elec- 
trical apparatus,  without  notifying  the  inspect- 
or, and  when  any  electric  wires  are  to  be  con- 
cealed the  inspector  must  be  notified  before  tbe 
work  is  commenced  and  his  approval  obtained, 
etc.  Held  that,  where  plaintiff  was  injured  as 
the  result  of  an  extension  of  electric  wiring  in  a 
building  made  without  notice  to  the  inspector,  it 
was  error  to  permit  the  inspector  to  testify  that 
it  was  not  his  practice  with  reference  to  mere 
extensions  to  require  an  application  or  written 
permit  before  tbe  current  was  turned  on,  but 
to  make  such  requirement  only  where  there  was 
a  new  installation,  and  in  a  majority  of  tbe 
cases  where  the  work  was  exposed  he  did  not 
go  and  examine  the  premises. 
8.  Evidence— Opinion— Construction  of  Ob- 

DINANCE. 

In  an  action  for  injuries  by  electricity  caus- 
ed by  defective  electric  wiring  contrary  to  a 
city  ordinance,  evidence  of  the  city  inspector  of 
wires  that  it  was  his  opinion  that  it  whs  the 
duty  of  no  one  other  than  himself  to  enforce 
the  ordinance  in  the  city  was  inadmissible,  the 
construction  of  the  ordinance  being  for  tbe 
court. 

Exceptions  from  Superior  Court,  Middlesex 
County;  William  B.  Stevens,  Judge. 

Action  by  Pierre  N.  Brunelle  against  the 
Lowell  Electric  Light  Corporation.  Verdict 
was  rendered  In  favor  of  plaintiff,  and  de- 
fendant brings  exceptions.'    Sustained. 

Action  for  damages  to  the  person.  Plain- 
tiff kept  an  apothecary  store  in  Lowell,  and 
defendant  was  a  corporation  having  an  elec- 
tric light  plant  In  that  city  furnishing  elec- 
tricity for  light  heat,  and  power. 

Plaintiff  occupied  a  store  on  tbe  southerly 
side  of  East  Merrimack  street,  having  on  tbe 
ground  a  general  room,  and  below  In  tbe 
cellar  a  room  where  medicines  were  stored 
and  where  It  was  frequently  necessary  to  go 
in  carrying  on  the  business.  Plaintiff  bad 
used  electricity  In  bis  store  on  the  ground 
floor,  for  lighting,  since  1893,  the  inside  wir- 
ing being  installed  by  an  electrical  contractor, 
and  all  the  wires  and  other  electrical  para- 


phernalia Inside  of  the  store,  except  tbe  fuses, 
fuse  t>ox  and  meter,  were  the  property  of  tbe 
plaintiff.  Defendants  over  their  primary  and 
secondary  wires  brought  the  electricity  to 
tbe  wall  of  plaintiff's  store  and  there  de- 
livered It  through  a  meter  onto  the  wires 
within  the  store.  On  May  10,  1902,  plaintiff 
employed  one  Hinckley,  an  electrical  con- 
tractor, to  make  an  extension  of  liis  wiring, 
purstiant  to  wlilch  contract  HIndcley  attach- 
ed a  wire  to  the  Inside  wiring  belonging  to 
plaintiff,  tbe  connection  being  made  near  a 
door  leading  into  the  cellar,  and  this  wiring 
was  then  carried  into  tbe  cellar  on  the  casing 
of  tbe  door  and  on  tbe  beams  tinderneath, 
and  was  extended  in  the  form  of  a  portable 
or  flexible  stranded  covered  wire  cord  about 
15  feet  long.  To  this  was  attached  a  lamp 
socket  for  an  incandescent  light.  Tbe  end  of 
the  cord  when  not  In  use  was  kept  suspend- 
ed over  a  book.  There  was  no  fuse  in  tbe 
rosette,  nor  on  any  part  of  the  extension  thus 
made,  nor  any  fuse  between  this  extension 
and  the  wiring  Inside  of  tbe  store,  to  which 
the  extension  was  attached.  No  notice  was 
ever  given  to  defendant  of  plalntllTs  inten- 
tion to  make  the  extension,  nor  any  per- 
mission of  the  city  wire  inspector  asked  be- 
fore making  it,  but  plaintiff  testified  that  aft- 
er the  extension  was  made  be  went  to  de- 
fendant's office  and  told  tbe  clerk  atwut  it, 
requested  a  bulb,  and  thereafter  that  a  man 
came  from  defendant  light  company  and  put 
on  the  glass  bulb.  On  the  evening  of  Octo- 
ber 3d,  plaintiff  went  to  the  cellar  and  before 
going  down  turned  on  the  switch  which  light- 
ed tbe  cellar  lamp.  He  took  bold  of  ttie 
flexible  cord  in  sucdi  a  manner  that  a  part 
of  the  cord  and  a  part  of  the  lamp  socket 
were  In  bis  band,  and  In  taking  tbe  light 
from  tbe  support  be  received  a  shock  of 
electricity  which  threw  him  down,  rendered 
bim  insensible  and  inflicted  severe  injuries 
upon  bim.  His  band  was  subsequently  found . 
to  be  severely  burned  and  several  fingers 
were  subsequently  amputated. 

Tbe  ordinance  of  the  city  of  Lowell  re- 
ferred to  in  tbe  opinion  provided  (sections 
9,  10,  11,  and  14),  as  follows : 

"Sec.  9.  In  no  cose  shall  a  current  of  elec-. 
trlclty  be  connected  to  any  system  of  wiring 
or  apparatus  Intended  to  be  used  for  power 
or  lighting  without  permission  being  first 
obtained  and  a  written  permit  granted  by 
tbe  inspector  of  wires.  Tbe  Jurisdiction  of 
tbe  inspector  is  intended  to  Include  all  pub- 
lic and  private  electrical  systems  that  are 
now  and  may  hereafter  be  Installed  in  tbe 
city  of  Lowell.    •    •    • 

"Sec  10.  No  person  or  corporation  -shall 
change  tbe  position  or  make  additions  to  any 
wiring  system  or  install  any  new  work  or 
electrical  apparatus  without  first  notifying 
the  Inspector  and  he  given  full  (^porttmlty 
to  inspect  the  same  before  such  wotlc  is  com- 
pleted, and  when  any  electric  wires  designed 
to  carry  an  electric  current  or  power  cur- 
rent are  to  be  concealed  tlie  inspector  most 
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be  notified  before  work  Is  commenced,  and 
he  shall  give  bis  permission  and  approval  for 
all  such  work  and  connections  Immediately 
unless  In  his  judgment  sucb  apparatus  or 
wiring  endangers  life  or  property  or  is  not 
in  accordance  with  tbe  laws  and  ordinances 
or  In  conformity  with  tbe  established  Insur- 
ance roles. 

"Sea  11.  The  Inspector  shall  require  that 
the  established  rules  and  regulations  of  the 
National  Board  of  Fire  Underwriters  shall 
be  compiled  with  both  for  outside  and  inte- 
rior construction." 

"Sec.  14.  Whoever  violates  or  falls  to  com- 
ply with  any  of  tbe  provisions  of  this  ordi- 
nance after  being  duly  notified  in  writing  by 
the  inspector  shall  forfeit  and  pay  for  each 
offense  not  less  than  ten  nor  more  than  twen- 
ty dollars." 

Jobn  J.  ft  Wm.  A.  Hogan,  for  plaintlfT. 
William  H.  Bent,  for  defendant. 

SHELDON,  J.  In  our  opinion,  upon  tbe 
special  findings  made  by  the  jury,  tbe  plain- 
tiff would  be  entitled  to  retain  his  verdict  if 
there  was  no  error  in  the  admission  of  evi- 
dence or  in  tbe  instructions  upon  which  those 
findings  were  made.  But  we  are  of  opinion 
that  there  was  sucb  error. 

There  was,  to  say  tbe  least,  evidence  upon 
which  the  jury  might  have  found  that  the 
plaintiff,  in  putting  into  his  cellar  the  wire 
and  appliances  for  a  portable  light,  violated 
sections  9,  10,  and  11  of  tbe  ordinances  of 
the  city  of  Lowell,  in  that  he  failed  to  notify 
the  inspector  of  wires  of  the  Intended  exten- 
sion t>efore  the  work  was  begun  and  did  not 
obtain  a  permit  for  sucb  extension,  and  did 
not  cmnply,  in  making  the  extension,  with 
tbe  roles  and  regulations  of  the  national 
board  of  fire  underwriters;  and  that  this 
conduct  of  the  plaintiff  was  the  cause  of 
tbe  accident  which  happened.  In  view  of  the 
penalty  imposed  by  section  14  of  tbe  ordi- 
nance, tbe  presiding  justice  rightly  ruled 
that  the  plaintiff  could  not  recover  if  he  had 
thus  acted  In  violation  of  the  ordinance  and 
socfa  violation  bad  contributed  to  tbe  acci- 
dent. Brunelle  v.  Lowell  Electric  Light  Cor- 
poration, 188  Mass.  493,  74  N.  E.  676.  But 
as  bearing  upon  tbe  latter  question  be  per- 
mitted the  inspector  of  wires,  against  the  ex- 
ception of  the  defendant,  to  testify  that  in 
a  case  like  this,  where  wires  were  already 
installed  and  there  was  simply  an  extension 
made,  It  was  not  bis  practice  to  require  an 
application  to  be  made  and  a  written  permit 
obtained  before  the  current  was  turned  on, 
but  to  make  such  requirement  only  where 
there  was  a  new  Installation;  that  In  tbe 
majority  of  cases  where  the  work  was  ex- 
posed, be  did  not  go  to  examine  the  prem- 
ises, but  relied .  on  bis  notice ;  that  if  be 
thought  there  was  any  question  about  tbe 
contractor  or  tbe  premises  he  would  make 
it  bis  business  to  get  there;  that  be  knew 
Hinddey,  tbe  contractor  who  did  this  work. 


and  that  be  stood  well  in  his  business.  He 
further  testified  at  considerable '  length  to 
the  same  effect.  That  this  evidence  was  in- 
troduced to  excuse  the  plaintiff  for  not  liavlng 
seasonably  made  application  and  secured  a 
permit  from  the  Inspector  is  shown  by  the 
fact  that  the  judge  in  bis  charge  called  tbe 
attention  of  the  jury  to  the  testimony,  and 
Instructed  them  that  in  determining  whether 
the  plaintiff  was  negligent  in  not  having  ob- 
tained a  permit,  they  might  consider  the  prac- 
tice of  the  Inspector  at  that  time  not  to  grant 
permits.  If  they  so  found;  and  also  allowed 
them,  in  passing  upon  the  question  whether 
the  plaintiff's  violation  of  the  ordinance  con- 
tributed to  the  happening  of  the  accident,  to 
consider  whether  the  inspector.  If  be  bad  re- 
ceived tbe  proper  notice,  would  have  Inspect- 
ed these  wires,  fuses  and  apparatus,  and  have 
required  them  to  conform  to  the  standard  of 
the  rules  and  regulations  of  the  national 
board  of  fire  underwriters.  In  our  opinion 
this  was  erroneous,  and  was  prejudicial  to 
tbe  defendant;  for  tbe  special  findings  of  tbe 
jury  may  have  rested  entirely  upon  this  tes- 
timony of  the  inspector  of  wires. 

Tbe  usage  and  practice  which  the  in- 
spector testified  that  he  had  adopted  were 
certainly  contrary  to  tbe  terms  of  the  ordi- 
nance, and  were  unlawful.  The  jury  sbooid 
not  have  been  allowed  to  speculate  upon  the 
qnestlon  whether  the  Inspector,  If  he  had  re- 
ceived proper  notice  from  tbe  plaintiff,  would 
have-  neglected  to  perform  bis  duty.  This 
was  wholly  an  immaterial  question.  Jones  v, 
Holden,  182  Mass.  384,  65  N.  E.  808;  Pick- 
ering V.  Weld,  159  Mass.  522,  34  N.  B.  1081 ; 
Abbott  V.  North  Andover,  145  Mass.  484,  14 
N.  E.  754 ;  Commonwealth  v.  Perry,  139  Mass. 
198,  29  N.  E.  656 ;  Cutter  v.  Howe,  122  Mass. 
641.  The  recognized  principle  that  in  dealing 
with  ancient  instruments  and  transactions, 
where  doubtful  words  are  used,  where  the 
purpose  and  Intent  are  obscurely  expressed, 
the  acts  and  conduct  of  the  parties.  Immedi- 
ately following,  are  to  be  regarded  as  the 
best  expositors  of  the  meaning  Intended. 
(Cambridge  v.  Lexington,  17  Pick  222,  23U), 
is  inapplicable  here.  And  see,  further,  Gey- 
ser-Marion Gold  Mining  Co.  v.  Stark,  106 
Fed.  558,  45  &  C.  A.  467,  53  li.  R.  A.  684; 
Consolidated  Coal  &  Mining  Co.  v.  Floyd 
(Ohio)  38  N.  E.  610,  25  L.  R.  A.  818. 

Tbe  testimony  of  tbe  Inspector  of  wires  to 
bis  opinion  that  it  was  not  the  duty  of  any 
person  other  than  himself  to  enforce  in  the 
city  of  Lowell  the  provisions  of  the  ordinance 
which  has  been  mentioned,  ought  not  to  have 
been  received.  It  was  for  tbe  court  and 
not  'for  the  witness  to  construe  the  ordinance. 

As  the  other  questions  raised  upon  the  bill 
of  exceptions  are  not  likely  to  be  presented  In 
the  same  form  at  another  trial,  we  do  not 
deem  it  necessary  to  consider  them  In  detail. 
We  have  not  found  any  errors  beyond  those 
stated  which  would  appear  to  be  sufficient 
to  warrant  us  in  setting  aside  tbe  verdict 

Exceptions  sustained. 
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(194    Mnss.   370) 

MORRISON  r.  RICHARDSON. 

RICHARDSON  ▼.  MORRISON. 

(Supreme  Judicial  Court  of  Massacliusetts. 

Middlesex.    Feb.  28:  1907.) 

1.  Damaoes  —  Breach  of  Cortbacx  —  Mkab- 

UBB  07  DAUAOES. 

A  contract  between  an  owner  of  a  build- 
ing in  process  of  constrnction  and  a  manufac- 
turer bound  the  latter  to  furnish  for  the  build- 
ing within  specified  times,  varring  from  one  to 
20  dajrs,  specified  materials,  and  stipulated  that 
in  case  of  failure  to  furnish  the  materials  with- 
in the  time  specified  the  manufacturer  would 
pay  as  damages  $10  per  day  until  he  bad  per- 
formed. The  owner  called  the  manufacturer's 
attention  to  the  importance  of  the  speedy  com- 
pletion of  the  building  for  the  purpose  of  letting 
it,  together  with  the  damage  which  he  should 
Salter  if  he  did  not  get  the  materials  in  time. 
Held,  tliat  the  stipulation  fixed  the  measure 
of  damages  for  the  mannfacturer'a  nonperform- 
ance. 

2.  Same— Valtditt. 

The  rate  of  compensation  in  construing  the 
contract  as  fixing  the  measure  of  damages  for 
a  breach  thereof,  and  not  as  a  penalty,  is  not 
excessive,  and  will  be  enforced. 
8.  Sams— Right  of  Recovebt. 

A  contract  between  an  owner  in  possession 
of  a  building  in  process  of  construction  and  a 
manufacturer  bound  the  manufacturer  to  fur- 
nish materials  for  the  building  within  specified 
times,  varying  from  one  to  20  days,  and  stipu- 
lated that  in  case  of  failure  to  furnish  the  ma- 
terials within  the  times  specified  the  manufac- 
turer would  pay  as  damages  $10  per  day  "until 
be  shall  have  fully  performed."  Held,  that  the 
fact  that  the  owner  rented  a  part  of  the  prem- 
ises and  used  a  part  of  the  materials  fumisli£d 
did  not  defeat  his  right  to  recover  the  stipu- 
lated damages  on  the  manufacturer's  nonper- 
formance. 

4.  Thiai.  —  iNsTBCcnoNS  —  Bbbobs  —  Man- 
neb  of  Cubins. 

Where  the  court,  after  the  close  of  the 
ctiarge,  which  contained  a  statement  aa  to  the 
effect  of  an  auditor's  report,  assented  to  a  cor- 
rect statement  of  the  counsel  of  a  party,  made 
in  the  presence  of  the- Jury,  as  to  what  he  under- 
stood the  law  to  be  with  regard  to  the  effect 
to  be  given  to  an  auditor's  report,  and  in  the 
.course  of  a  colloquy  between  the  court  and 
counsel  the  court  asked  counsel  if  he  had  not 
given  the  jury  the  substance  of  the  statement, 
any  error  in  the  charge  with  respect  to  the 
weight  to  be  given  to  an  auditor's  report  was 
cored. 

[Ed.  Note.— For  cases  in  T>oint.  see  Cent  Dig. 
vol.  40.  Trial.  M  084,  08C.1 

Exceptions  from  Superior  Court,  Middle- 
sex County;   Daniel  W.  Bond,  Judge. 

Cross-actions  between  James  G.  Morrison 
and  Edward  M.  Richardson.  From  the 
judgments  rendered,  both  parties  bring  ex- 
ceptions. Exceptions  of  Richardson  over- 
ruled, and  exceptions  of  Morrison  sustained, 
and  new  trial  granted  to  him  for  the  assess- 
ment of  damages. 

S.  J.  Elder,  F.  R.  Thayer,  and  H.  S.  Dayis, 
for  Morrison.  Geo.  L.  Mayberry  and  John  M. 
Gibbs,  for  Richardson. 

MORTON,  J.  Tiiese  are  cross-actions  of 
contract  growing  out  of  the  same  written 
agreement  The  cases  are  here  on  exceptions 
by  both  parties;  Morrison  to  the  refusal  of 
tlie  court  to  rule  and  instruct  Uie  jury  that 


the  damages  were  liquidated,  the  effect  bding 
as  be  contends  to  reduce  the  damages  to 
which  he  was  entitled,  and  Richardson  to 
the  refusal  of  the  court  to  give  certain  in- 
structions that  were  asked  for  and  to  cer- 
tain instructions  that  were  given  In  repud 
to  the  auditor's  report.  There  was  a  verdict 
(or  Morrison  in  each  case. 

We  take  up  first  Morrison's  exceptions. 
The  agreement  provided  for  certain  doora, 
sashes,  windows  and  blinds  to  b«  furnished 
by  Richardson  within  certain  spedfled  times 
varying  from  one  to  twenty  days  for  a  build- 
ing belonging  to  Morrison  and  contained  the 
following  stipulation:  "In  case  of  any  fail- 
ure on  his  part  to  perform  this  agreement 
within  the  time  specified  according  to  the 
tenor  thereof  said  Richardson  agrees  to  pay 
said  Morrison  the  sum  of  ten  dollars  per  day 
until  he  shall  have  fully  performed  said 
agreement  as  damages."  At  the  time  when 
the  agreement  was  entered  into  Morrison  was 
In  possession  of  the  building.  A  previous 
contractor  had  failed  and  Morrison  was  flo- 
ishlng  the  building  himself.  There  was 
testimony  tending  to  show,  amongst  other 
things,  that  Morrison  called  the  attention  of 
Richardson  to  the  fact  that  It  was  very  im- 
portant that,  for  the  purpose  of  letting,  the 
building  should  be  ready  for  the  fail  season, 
that  he  was  In  a  great  hurry  for  tiie  doors 
which  he  should  put  in  as  received,  to  tiie 
damage  which  he  should  suffer  If  he  did  not 
get  the  doors  on  time  and  that  be  did  not 
wish  him  to  take  the  contract  unless  he  could 
comply  with  its  terms,  and  that  thereafter 
the  clause  in  question  was  Inserted  In  the 
agreement  and  It  was  signed  by  both  parties. 
.  It  seems  to  us  plain  tliat  considering  the 
circumstances  under  which  the  agreement 
was  entered  Into  the  stipulation  should  be 
construed  as  being  In  fact  what  it  purports 
to  be  In  terms,  namely,  an  agreement  l)etween 
the  parties  as  to  the  measure  of  the  damages 
which  Morrison  would  sustain  If  Richardson 
did  not  perform  his  contract  aa  be  agreed  to. 
i?be  matter  Is  one  of  construction  of  the 
written  words,  but  the  circumstances  under 
which  the  contract  was  entered  Into,  the 
subject-matter  and  the  situation  of  the  pa> 
ties  may  and  sbould  be  taken  into  account 
in  determining  the  sense  In  which  the  parties 
used  them,  and  what  tlielr  Intention  was. 
The  contract  Itself  shows  from  the  prompt- 
ness with  which  delivery  was  to  be  made 
that  time  was  Important  This  also  appears 
otherwise.  Both  parties  recognized  the  neces- 
sity th.'it  there  was  for  promptness  of  de- 
livery and  contracted  with  reference  to  It 
and  to  the  damages  which  the  plaintiff  would 
sustain  by  delay.  And  in  fixing  a  per  dien 
compensation  at  the  rate  of  ten  dollars  a 
day  ito  be  paid  by  the  plaintiff  as  damages 
until  he  performed  bis  contract  the  parties 
could,  it  seems  to  us,  have  had  no  other  ob- 
ject in  view  than  to  estimate  and  agree  be- 
forehand upon  what  should  be  taken  to  be 
the  plaintiff's  loss  If  the  defendant  did  uot 
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perform  hli  contract  BQbstantially  according 
to  ttae  agreement.  There  Is  no  suggestion  of 
m  penalty,  and  the  fact  that  the  contract  pro- 
vided for  the  dellTerr  of  different  things  at 
dlCTerent  times  does  not.  It  seems  to  us,  render 
It  necessary  to  construe  the  stipulation  as 
penal  In  Its  nature.  It  Is  true  that  the  things 
to  be  delivered  might  vaty  with  respect  to 
their  Importance,  and  the  damage  resulting 
from  failure  to  delirer  at  the  times  named. 
But  the  stipulation  must  be  construed,  we 
think,  as  relating  to  a  substantial  and  not 
a  trifling  or  unimportant  breach.  Hall  ▼. 
Crowley,  6  Allen,  304,  806,  81  Am.  Dec.  745. 
So  construed  the  rate  of  compensation  cannot 
b«  said  to  be  excesslTe,  nor  the  stipulation  to 
be  unreasonable  and  unconscionable  and 
therefore  penal.  From  the  nature  of  the  case 
the  damages  would  sot  be  easy  to  determine 
and  the  parties  well  may  hare  chosen  to 
agree  upon  them  beforehand.  Neither  do 
we  think  that  the  fact  that  Morrison  rented 
a  part  of  the  premises  and  used  a  part  of 
the  doors  affects  his  right  to  recover  the 
stipulated  damages.  He  wag  in  possession  of 
tlie  premises  when  the  contract  was  entered 
into,  and  It  was  contemplated  that  the  things 
Aould  be  used  as  furnished  and  that  there 
might  be  a  iwrtlal  breach  to  which  the  liqui- 
dated damages  would  apply  as  well  as  to  an 
entire  breach.  This  Is  the  only  reasonable 
construction  of  the  words  "until  he  shall  have 
fully  performed."  Cases  like  Shute  t.  Tay- 
lor, 5  Mete.  61,  do  not,  therefore,  apply.  The' 
«iae  of  the  premises  by  Morrison  had  nothing 
to  do  with  the  llabiU^  of  Richardson  for  the 
breach  of  his  ci>ntract.  It  follows  that  the 
instruction  requested  by  Morrison  that  the 
sum  of  $10  per  day  is  to  be  treated  as  liqui- 
dated damages,  and  not  as  a  penalty,  should 
have  been  given,  and  that  his  exceptions  must 
be  sustained.  Lynde  v.  Thompson,  2  Allen,  456 ; 
Leary  ▼.  Laflin,  101  Mass.  334;  Guerin  t. 
Stacy,  175  Mass.  695,  56  N.  B.  892-,.  Garst  ▼. 
Harris,  177  Mass.  72  ;i  Phaneuf  v.  Corey,  190 
Mass.  237,  76  N.  B.  718;  Sun  Printing  Ass'n 
T.  Moore,  183  U.  S.  642,  22  Sup.  Ct  240,  46 
L.  Ed.  366;  Clydebank  Engineering  Co.  v. 
Yssquierdo  [1906]  A.  G.  6;  WalUs  ▼.  Smith, 
21  Cb.  D.  243. 

Richardson's  exceptions  remain.  The  con- 
clusion to  which  we  have  come  in  regard  to 
the  stlpnlation  as  to  damages  renders  it  un- 
necessary to  consider  any  of  tbem  except  that 
relating  to  what  was  said  by  the  Judge  in 
his  charge  with  reference  to  the  effect  to 
be  given  to  the  auditor's  report  The  sum 
agreed  upon  by  the  parties  must  be  taken  to 
cover  and  include  all  damages  sustained  by 
Blorrison  in  consequence  of  Richardson's 
failure  to  jwrform  his  contract  and  therefore 
the  question  raised  by  Richardson's  excep- 
tions as  to  the  proper  elements  of  such  dam- 
age In  the  absence  of  such  a  stipulation  can- 
not arise  npon  another  trial.  There  are  no 
doubt  some  expressions  in  the  charge  which 
taken  by  themselves  are  objectionable.  But 
at  the  close  of  the  charge  counsel  for  the  dtt- 

>HN.  ■.174. 


fendant  called  the  attention  of  the  Judge  to 
the  matter,  and  stated  In  the  presence  and 
hearing  of  the  Jury  what  he  understood  the 
law  to  be  with  regard  to  the  effect  to  be  given 
to  an  auditor's  report,  and  the  Judge  assented 
to  it  as  a  correct  statement  and  In  the  course 
of  the  colloquy  asked  counsel  if  he  had  not 
told  the  Jury  that  In  substance.  We  think 
that  the  Jury  must  have  understood  from  this 
that  whatever  had  been  said  before  by  tbr 
Judge  In  his  charge,  the  statement  then  made 
by  counsel  for  the  defendant  and  assented  to 
by  the  Judge  as  a  correct  statement  of  the 
law  was  to  be  taken  as  his  final  word  re- 
garding the  effect  to  be  given  by  them  to 
the  auditor's  report.  In  other  words  we 
think  that  the  Jury  must  have  nnderstopd 
that  if  there  had  been  error  in  the  charge, 
it  was  then  corrected.  Wyman  y.  Whicber, 
179  Mass.  276,  00  N.  B.  612. 

The  result  Is  that  Richardson's  exceptions 
must  be  overruled  and  Morrison's  sustained ; 
but  as  Morrison's  exceptions  are  only  sus- 
tained in  respect  of  the  damages  the  new 
trial  thus  granted  to  him  will  be  confined  to 
damages  only. 

So  ordered. 


(IM  Haas.  411) 
FARREIiL  T.  B.  V.  STURTBVANT  CO. 
(Supreme  Judicial  Court  of  Massachusetts.    Suf- 
folk.    Feb.  2&,   1907.) 

1..  Masteb  and  SKavxuv—lxruBvta  to  Sxbv- 

ANT— FEU.OW   SbBVANTS. 

Where  the  foreman  of  a  contrartor  who 
was  erecting  a  building  directed  a  carpenter  to 
move  a  certain  derrick  with  the  assistance  of  a 
gang  of  men.  the  situation  warranted  a  finding 
that  the  carpenter,  as  concerning  the  moving  «rf 
the  derrick,  was  a  superintendent  or  foreman, 
in  the  absence  of  the  regular  foreman,  with  the 
authority  and  consent  of  defendant. 

2.  SAjn— EVIDERCB— Adhissibiutt. 

Where,  in  an  action  for  the  death  of  plahi- 
tlfTs  inte&tate  while  assisting  in  the  moving  of 
a  derrick,  it  appeared  that  defendant's  foreman 
directed  a  certain  carpenter  to  move  the  derrick 
with  the  assistance  of  deceased  and  others,  ques- 
tions to  the  foreman  as  to  the  relation  of  the  car- 
penter to  deceased  in  doing  the  work,  and  as  to 
the  carpenter's  duties,  and  as  to  from  whom 
the  men  in  the  gang  wonid  take  their  orders  in 
the  course  of  the  work,  did'  not  call  for  inadmis- 
sible evidence. 

8.  Appeai,  ano  Bbbob^Habvless  Ebbob. 

The  exclusion  of  the  questions  was  not  prej- 
udicial to  plaintiff. 

4.  Masteb  and  Sebvant— Inxubieb  to  Sebv- 

ANT— NeOLIOENCE     OF     FEIXOW      SBBVAin< 

Evidence. 

In  an  action  for  the  death  of  a  servant,  it 
appeared  that  defendant's  foreman  directed  a 
carpenter  to  move  a  certain  derrick  or  gin  pols 
from  a  building  to  the  tbird  floor  of  another 
building,  and  that  deceased  and  some  other  men 
were  detailed  to  assist ;  that  when  the  pole  had 
been  moved  to  the  third  floor  It  became  neces- 
sary to  slide  out  the  foot  of  the  pole,  and  that 
the  carpenter  directed  deceased  to  steady  the  bot- 
tom of  the  pole ;  and  that,  when  deceased  and 
the  carpenter  started  to  move  the  bottom  out, 
the  pole  slipped  and  pushed  him  off  the  building. 
Held,  that  the  evidence  did  not  show  that  ths 
accident  was  due  te  aigr  negiigenct  on  the  part 
•(  ths  carpenter. 
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6.  Etiderck— Opirior    Evidercb  —  Compe- 

TKRCT. 

There  was  no  error  in  refusing  to  receive 
expert  testimony  on  tlie  issue  as  to  whether  the 
carpenter  was  negligent  in  undertaking  to  move 
the  foot  of  the  pole. 

Bzceptlona  from  Superior  Court,  Suffolk 
County;  William  Cuahlng  Walt,  Judge. 

Actlou  by  Ellen  Farrell,  as  admlulstratrlz 
of  Edward  Farrell,  deceased,  against  ttae  B. 
P.  Sturtevant  Company.  Judgment  In  fayor 
of  defendant,  and  plaintiff  brings  exceptlonB. 
Exceptions  overruled. 

The  questions  to  tbe  witness  McNeil,  re- 
ferred to  in  the  opinion,  were  questions  as  to 
the  relation  of  deceased  to  the  man  Scott  in 
tbe,  doing  of  work  of  the  kind  in  question, 
as  to  what  Scott's  duties  were  in  connection 
with  the  work,  and  as  to  from  whom  tbe 
men  setting  up  tbe  pole  would  take  their 
orders  in  the  usual  course  of  work. 

Whipple,  Sean  &  Ogden,  Alez.  Lincoln, 
and  John  S.  Parlow,  for  plaintiff.  Walter  I. 
Badger  and  Wm.  Harold  Hitchcock,  for  de- 
fendant 

MORTON,  J.  Tbe  defendant  was  engaged 
in  erecting  five  buildings  in  Readville.  It 
bad  as  foreman  a  man  named  McNeil.  Mc- 
Neil directed  one  Scott,  who  was  a  carpenter, 
to  move  a  gin  pole  or  derrick  from  a  build- 
ing which  tbey  bad  finished  to  tbe  third 
floor  of  another  building.  The  gin  pole  was  a 
stick  of  timber  22  or  25  feet  long,  4  by  6,  and 
was  to  be  used  for  the  purpose  of  hoisting  up 
the  floor  beams.  It  bad  two  guys  on  ttae 
back  and  one  or  two  on  the  front  to  bold  It 
in  place,  and  a  fail  to  be  used  for  hoisting, 
and  weighed  all  together  between  three  and 
four  hundred  pounds.  There  were  six  or 
seven  men,  of  whom  plaintiff's  intestate  was 
one.  In  the  gang  for  moving  the  pole.  After 
giving  tbe  direction  McNeil  went  away,  and 
Scott  proceeded  to  move  tbe  pole,  and  bad 
got  It  on  to  the  third  floor  substantially  In 
position  and  with  tbe  assistance  of  plalnturs 
Intestate,  was  In  the  act  of  moving  the  foot 
a  little  when  the  foot  slipped  and  pushed 
plaintiff's  intestate  over  and  be  fell  one  or 
two  stories  receiving  Injuries  which  result- 
ed in  bis  death.  At  the  close  of  the  plaintiff's 
evidence  tbe  court  directed  a  verdict  for  the 
defendant  and  the  case  Is  here  on  tbe  plain- 
tiff's exceptions. 

We  think  that  the  jury  would  have  he&a 
warranted  In  finding  that  Scott  had  charge 
of  moving  and  putting  up  tbe  pole,  not  as  a 
workman,  but  as  a  superintendent  or  fore- 
man In  the  absence  of  McNeil  with  tbe  au- 
thority or  censent  of  the  defendant  Cash- 
man  V.  Chase,  156  Mass.  342,  31  N.  E.  4; 
Prendlble  ▼.  Conn.  River  Mfg.  Co.,  160  Mass. 
l,*?!,  35  N.  E.  675;  McPhee  v.  Scully,  163 
Mass.  216,  89  N.  E.  1007;  Crowley  v.  Cutting, 
l&a  Mass.  436,  43  N.  E.  197;  Knight  T.  Over- 
man Wheel  Co.,  174  Mass.  465,  54  N.  E.  859; 
Hilton  V.  Merrill,  100  Mass.  528;  Smith  v. 
Norrla,  120  Mass.  58.    But  we  do  not  see  bow 


It  can  be  said  that  the  accident  was  due  to 
any  negligence  on  his  part.  It  is  immaterial 
whether  be  was  accustomed  to  move  gin 
poles  or  not  The  pole  had  been  moved  to  the 
third  fioor  without  accident  and  was  substan- 
tlally  aa  we  understand  tbe  evidence  in  tbe 
position  in  which  it  was  required  to  be. 
What  happened  was  this:  Tbe  foot  of  tbe 
pole  rested  on  some  plank  which  had  been 
placed  across  tbe  floor  because  a  short  time 
before  "probably"  as  tbe  testimony  tended 
to  show  "by  Farrell  himself  and  tbe  otbers," 
and  tbe  top  rested  against  a  roof  timber. 
The  fnll  bad  been  taken  off  and  fastened  to 
a  roof  timber  to  boist  the  pole  up  with  and 
had  to  be  fastened  onto  the  top  of  tbe  pole 
again.  It  was  necessary  to  slide  out  ttae  foot 
of  the  pole  a  little  to  do  this.  Scott  and  Far- 
rell were  trying  to  do  this  and  Scott  directed 
Farrell  "to  steady  It,  to  steady  the  bottom  of 
It  BO  that  it  wouldn't  slide,"  and  wlien  Far- 
rell started  "to  move  the  bottom  out"  as 
thus  directed  tbe  pole  "simply  slipped  and 
pushed  him  out  pushed  him  over."  The  dis- 
tance that  the  pole  slipped  was  short  "only 
•  •  •  a  couple  of  feet  at  tbe  bottom." 
On  this  statement  we  do  not  see  how,  as  al- 
ready observed,  Scott  could  be  said  to  be  at 
fault  for  what  occurred,  or  how  expert  testi- 
mony would  have  helped  to  throw  any  light 
on  the  question  whether  h^  was  negligent 
In  undertaking  to  move  the  foot  of  tbe  gin 
pole  as  be  did.  Moreover  the  intestate  was 
42  yearn  (rid  and  bad  always  worked  at  bis 
trade  as  a  carpenter  and  was,  as  tbe  testi- 
mony tended  to  show,  "an  active,  intelligent 
and  careful  workman."  The  situation  was 
as  obvious  and  tbe  danger.  If  any,  of  attempt- 
ing to  slide  tbe  foot  of  the  gin  pole  along  was 
as  apporent  to  him,  to  say  the  least  as  to 
Scott  and  It  may  well  be  doubted  whether  he 
did  not  impliedly  consent  to  the  assumption 
of  the  risk.  No  harm  was  done  by  the  ex- 
clusion of  °tbe  questions  to  the  witness  Mc- 
Neil though  they  might  properly  have  been 
admitted.  It  sufficiently  appeared  at  tbe 
close  of  tbe  plaintiff's  evidence  what  Scott's 
duties  were  in  connection  with  tbe  moving 
of  tbe  gin  pole,  and  from  whom  tbe  men  In 
ttae  gang  took  and  were  to  take  ttaeir  orders, 
and,  as  already  observed,  the  evidence  war- 
ranted a  finding  that  Scott  was  acting  as 
foreman  in  the  absence  of  McNeil  with  the 
defendant's  consent  There  was  nothing  to 
show  that  Scott  did  not  have  all  tbe  ropes 
necessary  to  move  the  gin  pole,  and  therefore  " 
the  general  questions  relating  to  tbe  supply 
of  rcpes  for  hoisting  purposes  were  properly 
excluded.  While  the  failure  of  the  defendant 
to  comply  with  the  provisions  of  Rev.  Laws, 
c.  104,  S  44,  constituted  a  violation  of  law 
and  contributed  to  render  the  conditions  un- 
der which  the  plaintUTs  intestate  worked  up- 
on the  building  more  hazardous,  it  was  not  a 
cause  contributing  to  the  accident  but  * 
condition  of  it  and  therefore  did  not  render 
the  defendant  liable.  Newcomb  v.  Boston 
Protective  Dept,  146  Mast.  696,  16  N.  B. 
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S55,  4  Am.  St  R^.  354.    The  result  Is  that 
the  exceptions  must  be  overruled. 
So  ordered. 


(IM    Mass.   108) 

JENNINGS  V.  DBMMON. 
(Supreme  Judicial  Ctourt  of  Massachusetts.   Suf- 
folk,   reb.  26,  1907.) 

1.  Appeal— Equity  Suit— Scope  of  Review. 

On  appeal  from  a  decree  denying  plaintitfa 
right  to  redeem  from  an  absolute  conveyance 
alleged  to  be  a  mortgage,  bringing  up  questions 
of  both  fact  and  law,  it  is  the  duty  of  the 
Supreme  Judicial  Court  to  examine  the  evi- 
dence and  determine  the  case  according  to  its 
own  judgment 

fEM.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  |  3895.] 

2.  MoBTQAOEB— Absolute  Deed— Pabol  Bvi- 

DENCX. 

A  conveyance  absolute  in  form  may  be 
shown  by  parol  proof  to  be  a  mortgage,  or  to 
have  been  made  in  trust 

[Ed.  Note.— For  case  in  point  see  Cent  Dig. 
vol.  35,  Mortgages,  i  98.] 

3.  Saub— Statute  of  Frauds. 

There  is  nothing  in  the  statute  of  frauds 
which  prevents  the  introduction  of  parol  proof 
to  show  that  a  conveyance  absolute  in  form  was 
made  in  trust  or  by  way  of  security. 

4.  MoBTOAOES  —  Absolute  Deed  —  Bvidknok 

— FlNOINOS. 

In  a  suit  to  redeem  from  an  absolute  con- 
veyance alleged  to  be  a  mortgage,  a  finding  that 
complainant  had  failed  to  sustain  the  burden  of 
proving  that  the  conveyance  was  intended  as  a 
mortgage  held  not  contrary  to  the  evidence.' 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
VOL  35,  Mortgages,  {  108-111.] 

Appeal  from  Superior  Court,  Suffolk 
County. 

Action  by  Stephen  Jennings  agralnst  Daniel 
Demmon  to  redeem  certain  mortgaged  prem- 
ises. A  decree  was  entered  In  favor  of  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

W.  C.  Cogswell,  for  appellant  Bancroft 
G.  Davis,  Henry  S.  MacPherson,  and  Everett 
B.  Damon,  for  appellee. 

RU6G,  J.  This  appeal  brings  before  us 
the  questions  of  fact  as  well  as  of  law  rais- 
ed upon  the  trial  in  the  superior  court,  aiid 
it  becomes  our  duty  to  examine  with  care  the 
evidence  and  determine  the  case  according  to 
our  own  Judgment  But  In  reaching  this 
determination,  due  weight  is  to  be  given  to 
the  decision  of  the  trial  court  and  it  Is  not 
to  be  set  aside  unless  it  appears  to  be  clear- 
ly erroneous.  Properly  and  necessarily, 
great  consideration  must  be  given  to  the 
conclusions  of  fact  reached  by  the  court  wbo 
bears  tbe  evidence,  where  it  is  in  large  part 
oral,  for  he  has  opportunities  to  Judge  of  the 
d^ree  of  credibility  to  be  given  to  tbe  testi- 
mony of  the  witnesses  which  no  appellate 
tribunal  possesses.  In  the  present  case,  tbe 
trial  court  made  no  memorandum  of  findings 
of  fact  or  rulings  of  law,  but  simply  ordered 
a  decree  to  be  entered  dismissing  tbe  bill. 


Tbe  single  question  to  be  determined,  there- 
fore, is  whether  upon  all  tbe  evidence,  this 
finding  was  plainly  wrong. 

If  tbe  evidence  proves  the  allegations  In 
tbe  bill,  it  Is  plain  that  tbe  plaintiff  is  en- 
titled to  a  decree  in  his  favor,  for  a  convey- 
tance,  although  absolute  In  form,  may  be 
shown  by  oral  proof  to  have  been  made  in 
trust  or  by  way  of  security.  There  Is  noth- 
ing in  tbe  statute  of  frauds  which  prevents 
this  result  Campbell  v.  Dearborn,  109  Mass. 
130,  12  Am.  Rep.  671.  It  has  not  been  con- 
tended in  argument  that  the  plaintiffs  claim 
Is  barred  by  the  statute  of  limitations. 

The  plaintiff  has  cogently  argued  that  the 
evidence  shows  tbe  execution  and  delivery 
of  a-  written  agreement  now  lost  between 
Marcus  and  tbe  defendant,  providing  that 
the  conveyance  to  the  latter  was  In  trust 
for  the  benefit  of  Marcus,  or  In  way  of  equi- 
table mortgage.  There  are  many  circumstan- 
ces wblcb  support  this  contention,  but  they 
do  not  point  so  conclusively  to  this  view 
as  to  demonstrate  that  the  opposite  conclu- 
sion cannot  also  be  supported  by  certain  as- 
pects of  the  evidence.  If  no  such  agreement 
was  made,  as  was  claimed  by  tbe  defendant 
and  the  only  contract  betweien  Marcus  and 
tbe  defendant  was  tbe  one  of  June  IS,  1887, 
and  If  this  was  terminated  at  Its  expiration 
by  tbe  absolute  conveyance  from  Marcus  to 
Demmon,  then  tbe  plaintiff  failed  to  make 
out  his  case.  There  was  testimony  in  sup- 
port of  all  these  propositions.  When  these 
circumstances  are  considered  in  connection 
with  the  fact  that  after  the  loss  of  the  copy 
of  tbe  alleged  agreement  belonging  to  Mar- 
cus in  the  possession  of  Perry,  no  effort  was 
made  by  Marcus  or  Perry  to  procure  tbe 
copy  from  Demmon  or  in  any  way  to  perpet- 
uate the  evidence  of  Its  existence  and  con- 
tents, and  that  It  was  not  claimed  that  any- 
thing had  been  said  to  Demmon  about  it 
during  ail  these  years,  it  cannot  be  said 
that  a  finding  adverse  to  the  plaintiff  would 
not  be  fully  warranted. 

It  would  serve  no  useful  purpose  to  review 
the  evidence  in  detail  and  weigh  tbe  infer- 
ences on  tbe  one  side  and  the  other  which 
might  fairly  be  drawn  from  It  Tbe  conclu- 
sion finally  to  be  reached  depends  In  large 
measure  upon  the  degree  of  credibility  to  be 
attached  to  the  testimony  of  the  several  wit- 
nesses. According  to  the  decision  of  tbe 
superior  court  the  influence  to  wbldi  it  is 
entitled  and  upon  a  careful  consideration  of 
all  tbe  evidence,  it  does  not  appear  that  tbe 
plaintiff  has  sustained  the  burden  of  proving 
bis  case.  It  is  not  necessary,  therefore,  to 
consider  the  question  of  laches.  The  decree 
Is  to  be  so  far  modified  as  to  include  the 
costs  of  this  appeal  and  as  modified  should 
be  affirmed.  Graves  t.  Hlcks,  191  Mass.  lOSt, 
77  N.  B.  831. 
So  ordered. 
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(IM  Man.  250) 

rORB  T.  CITY  OF  NEWTON. 
(Snpreme    Judicial    Court    of    Massachnsetts. 
Middlesex.    Feb.  27,  1907.) 

1.  Evidence  —  Similab   Tbansaotionb  —  Rxs 
Inter  Auos  Acta. 

In  an  action  for  damage  to  plaintlfTs  fur- 
niture by  an  alleged  defect  in  the  grading  while 
being  carted  along  a  city  street,  evidence  as  to 
the  effect  of  the  grading  on  other  teams  driven 
ovep  the  street  in  a  similar  manner  to  that  plain- 
tiff employed  was  properly  excluded. 

[Ed,  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  20,  Evidence,  |S  403,  412.] 

2.  Tbiai,— View  by  Jubt. 

Under  Rev.  Laws,  c  176,  i  85,  providing 
that  a  view  in  a  civil  cose  can  be  granted  only 
on  motion  of  one  of  the  parties,  an  order  grant- 
ing a  view  requested  by  the  jury,  but  not.  until 
defendant's  counsel  expressed  a  desire  therefor, 
should  be  construed  as  granted  on  application 
of  the  defendant. 

Exceptions  from  Superior  Court,  Middle- 
sex County;   Daniel  W.  Bond,  Judge. 

Action  by  George  Yore  against  tbe  city  of 
Newton.  On  plaintUTs  exceptions.  Over- 
ruled. 

Action  by  plslntUf  for  damage  to  property 
caused  by  nn  alleged  defect  for  want  of  re- 
pair in  a  street  in  defendant  city.  Tbe  plain- 
tiff on  the  day  of  tbe  accident  was  proceed- 
ing np  Center  street  in  a  westerly  direction, 
driving  a  two  borse  team  loaded  with  fur- 
niture. He  testified  tbat  be  was  proceeding 
along  tbe  rigbt  band  side  of.  Center  street, 
then  turned  a  little  to  the  left  to  cross  at 
right  angles,  and  tbat  after  tbe  rear  of  bis 
team  had  gone  eight  or  ten  feet  beyond  the 
tracks  the  wagon  toppled  over.  PlaintiCrs 
contention  was  tbat  tbe  street  at  tbat  point 
was  improperly  graded,  that  the  street  rail- 
way tracks  were  some  six  inches  or  more 
above  the  level  of  Boston  street,  and  tbat 
there  was  an  upgrade  to  and  across  tbe 
tracks.  Plaintiff  called  a  witness  to  testify 
that  she  had  lived  near  the  place  of  the  ac- 
cident for  five  years,  tbat  she  bad  observed 
what  effect  tbe  place  In  question  bad  on 
teams  tbat  were  proceeding  in  a  manner  sim- 
ilar to  plaintiCTs,  when  she  was  asked  what 
she  observed.  Tbis  was  refused,  and  plain- 
tiff excepted. 

Augustine  J.  Daly  and  Francis  J.  Carney, 
for  plaintiff.  Winfleld  S.  Slocum,  for  de- 
fendant 

LORINO,  J.  1.  Tbe  presiding  judge  might 
well  have  thought  that  the  evidence  exclud- 
ed would  lead  to  issues  which  would  be  like- 
ly to  distract  if  not  confuse  tbe  Jury,  take 
tbe  defendant  by  surprise,  or  unduly  protract 
tbe  trial.  If  the  evidence  liad  been  admit- 
ted it  necessarily  would  bave  Involved  the  ad- 
mission of  evidence,  if  offered  by  the  de- 
fendant, as  to  liow  tbe  bay,  tbe  barrels  and 
tbe  wood  were  loaded  In  tbe  other  cases  and 
in  each  and  all  of  them,  as  to  bow  good  a 
driver  tbe  teamsters  in  the  other  cases  were 
and  how  they  drove  the  several  teams  on 
the  otfaor  occasions.    If  the  presiding  Judge 


did  think  so,  it  was  his  duty  to  exclude 
the  testimony.  Shea  t.  Glendale  Elastic  Fab- 
rics Co.,  162  Mass.  463,  38  N.  E.  1123.  Tbe 
evidence  in  question  in  Bemis  v.  Temple^ 
162  Mass.  342,  38  N.  E.  970,  26  L.  R.  A.  251, 
was  held  admissible  t>ecause  it  was  not  opeD 
to  these  objections. 

2.  We  are  of  opinion  that  Rev.  Laws,  c.  176, 
i  35,  must  be  taken  to  be  an  act  covering  tbe 
whole  subject  as  to  tiJilng  views  in  dvil 
cases,  and  tbat  a  view  can  be  granted  only 
upon  motion  of  one  of  the  parties.  After 
the  view  had  been  requested  by  tbe  Jury  Uie 
defendant's  counsel  "expressed  a  desire  to 
have  it"  This  might  be  treated  and  must  be 
taken  to  have  l)een  treated  by  the  presiding 
Judge  as  a  motion  for  a  view  by  tbe  defend- 
ant. Tbe  statement  made  by  tbe  presiding 
Judge  to  the  Jury  that  he  "bad  decided  to 
accede  to  their  request"  cannot  be  taken 
to  be  a  statement  that  he  did  not  act  upon 
the  statement  made  by  tbe  defendant's  coun- 
sel that  he  desired  a  view,  which,  as  we 
tiave  said,  is  equivalent  to  and  is  to  be  treat- 
ed as  a  motion.  In  our  opinion  It  was  not 
too  late  for  the  court  to  grant  a  view  at  tbe 
time  when  the  view  was  granted  in  tbe  case 
at  bar.  Ordinarily  the  time  for  granting  a 
view  is  before  tbe  evidence  Is  put  In.  But 
if  the  subsequent  course  of  tbe  trial  show* 
that  a  view  should  be  taken,  it  may  then  be 
granted.  It  has  been  held  In  other  connec- 
tions tbat  it  was  within  the  power  of  the 
court  to  reopen  the  case  at  the  stage  when 
the  view  was  granted  in  the  case  at  bar. 
Graef  v.  Bernard,  162  Mass.  300,  88  N.  E.  503. 

If  it  Is  to  be  taken  on  this  record  tliat 
the  defendant  did  not  advance  the  money 
necessary  to  defray  the  expenses  of  the  view 
(on  which  we  express  no  opinion),  that  N 
no  reason  for  giving  tbe  plaintiff  a  new  trloL 
Tbe  purpose  of  that  provision  of  tbe  act  Is 
not  to  protect  any  rights  of  tbe  plaintiff 
but  merely  to  throw  the  expense  of  the  view. 
In  the  first  Instance  at  least,  on  tbe  party 
asking  for  the  view. 
.Exceptions  overruled. 


(IM  Man.  m 
LOTNES  T.  LORING  B.  HALL  CO. 

(Supreme  Judicial  Court  of  Massachusettl. 

Middlesex.    Feb.  27,  1907.) 

1.  Masteb  and  Sebvant— Injubies  to  Seev- 

ANT— Assumed  Rise. 

Plaintiff  was  running  a  heel-shaviaK  ma- 
chine in  a  shoe  factory,  and  as  he  was  trimmlog 
a  piece  of  veneering  the  heel  was  thrown  from 
the  molding  knives,  causing  plaintiff  to  cat  bis 
thumb.  Plaintiff  had  previously  complained 
that  the  veneering  was  improper,  and  had  been 
informed  tbat  it  was  borrowed  stock,  and  that 
better  material  would  be  soon  provided.  Plaio- 
tiff  testified  that  the  veneer  was  more  or  less 
hard,  as  It  absorbed  more  or  less  water  when 
tempered.  Held,  that  the  risk  from  the  veneer- 
ing being  hard  was  an  obvious  one,  incident  t» 
plaintiff's  employment,  and  that  he  was  not  en- 
titled to  recover. 

[Ed.  Note.— For  cases  in  point  see  Cent  I^ 
vol.  34.  Master  and  Servant  U  610-624J 
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2.  Sams  — DoTT    or    Mastbb  —  Pbouibk    or 

FOBEMAIf. 

There  beins  no  proof  that  the  TeneeriiiK 
with  which  plaintiff  was  worlnnx  at  the  time  of 
the  injury  was  not  what  plaintiff's  foreman 
assured  him  he  might  expect  in  the  future,  de- 
fendant's duty  was  not  increased  by  the  con- 
▼ersation  had  between  plaintiff  and  the  fore- 
man, with  reference  to  the  borrowed  stock,  ser- 
eral  days  before  the  accident. 

Exceptions  from  Supreme  Judicial  Court, 
Middlesex  County. 

Action  by  Charles  M.  Loynes  against  the 
Tx>ring  B.  Hall  Company.  A  verdict  was 
directed  In  faTor  of  defendant,  and  plain- 
tiff brings  exceptions.    Overruled. 

J.  J.  Shaughnessy,  for  plaintiff.  John 
lyowell  and  George  McClure  Sargent,  for  de- 
fendant 

LORINO,  J.  The  plaintiff  was  employed 
by  tbe  defendant,  who  was  a  shoe  mann- 
(actnrer,  to  run  a  McKay  beel  shaving  or 
trimming  machine.  Tbe  only  description 
given  in  the  bill  of  exceptions  Is  included  In 
the  following  testimony  of  the  plaintiff. 
"Tb^  were  two  knives  for  shaving  the  main 
I>art  of  said  heel  and  two  more  knives  known 
as  rand  cutters  which  are  on  a  spring  for 
cutting  a  part  of  said  beel  near  tbe  upper 
part  of  the  shoe,  and  that  tbe  shoe  came  to 
bini  with  the  sole  and  heel  on  it  just  as  tbe 
sole  was  sewed  and  tbe  heel  nailed  on  tbe 
machine;  that  tbe  sole  and  shank  were  also 
on  tbe  shoe  when  be  got  It,  and  for  tbe  par- 
pose  of  raising  tbe  shank  it  was  necessary 
for  the  defendant  to  put  in  a  small  piece 
of  leather  between  tbe  shank  of  tbe  shoe  and 
tbe  upper,  on  both  sides  of  the  shoe,  and  this 
small  piece  was  fastened  to  the  shoe  and 
extended  tbe  full  length  of  tbe  shank  and 
it  came  to  tbe  front  edge  of  the  beel,  and 
tbe  shoes  with  tbe  upper  sole  shank  and  heel 
were  furnished  to  him  by  tbe  defendant" 
Three  or  four  days  before  tbe  accident  the 
plaintiff  complained  to  tbe  foreman  of  the 
room  in  which  be  worked  that  tbe  veneering 
put  In  between  tbe  sole  and  tbe  upper  was 
not  made  of  proper  stock;  that  It  was  larger 
and  longer  than  usual  and  extended  back 
"about  an  Inch  over  the  front  of  tbe  beel 
end  Interfered  with  tbe  plaintiff's  shaving 
tbe  heel."  Tbe  foreman  explained  that  tbe 
reason  for  this  veneering  having  been  used 
was  that  the  defendant  being  out  of  regular 
stock  had  borrowed  this  from  a  neighbor, 
and  stated  that  as  soon  as  be  bad  run  off 
tbe  shoes  on  which  the  borrowed  stock  bad 
been  used  "tbe  shoes  would  come  all  right" 
Tbe  plaintiff  farther  testified  that  In  three 
or  four  hours  he  ran  off  the  borrowed  stock 
"and  then  the  shoes  came  all  right"  He  also 
testified  that  "about  two  or  three  days  from 
the  time  be  complained  be  struck  a  shoe 
which  seemed  harder,  and  there  was  a  piece 
of  large,  hard  veneering  in  the  shank  of  the 
shoe  that  extended  back  beyond  the  front 
of  the  heel,  and,  as  soon  as  it  came  In  con- 
tact with  the  knives,  tbe  large,  bard  piece  of 
veneering  threw  off  the  beel  flrom  the  mold- 


ing knlvea  on  said  machine  and  caused  the 
plaintiff  to  cut  bis  thumb;  that  tbe  leather 
on  the  shoe  be  got  hurt  on  was  harder;  that 
usually,  tbe  day  before,  tbe  leather  Is  put 
in  water  and  tempered  more  or  less;  that 
some,  of  course,  absorb  more  water,  some 
less,  and  some  tbe  water  won't  affect  at  all." 

The  plaintiff  was  an  experienced  workman 
and  had  been  working  on  a  machine  similar 
to  the  one  in  question  for  two  or  three  years; 
and  he  testified  that  he  did  not  need  "any 
instructions."  It  was  admitted  that  tbe  light 
m  tbe  room  In  question  was  good. 

On  this  evidence  the  presiding  Judge  di- 
rected a  verdict  for  tbe  defendant  and  tbe 
case  is  here  on  an  ^ceptlon  to  that  ruling. 

All  that  the  plaintiff  complains  of  is  that 
tbe  veneering  in  tbe  shoe  in  question  was 
harder  than  usual.  Tbe  plaintiff  himself 
testified  that  the  veneering  was  more  or  less 
bard  as  It  absorbed  more  or  less  water  when 
"tempered"  "tbe  day  before,"  and  tbat  some 
veneering  "the  water  won't  affect  at  all." 
The  risk  coming  from  tbe  veneerlng's  being 
more  or  less  hard  was  an  obvious  one,  In- 
cident to  the  employment  which  tbe  plaintiff 
undertook.  Tbe  defendant's  duty  to  tbe 
plaintiff  was  not  Increased  by  the  conversa- 
tion bad  a  few  days  before  between  the 
plaintiff  and  tbe  defendant's  foreman  If 
(which  Is  by  no  means  clear)  tbe  veneering 
In  question  was  not  what  tbe  foreman  as- 
sured the  plaintiff  he  might  expect  In  tbe 
future. 

Exceptions  overruled. 


(191  Mass.  378) 

MORENA  V.  WINSTON  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 

Middlesex.    Feb.  27,  1907.) 

1.  Deatk  —  Actions  fob  Causiho  Death  — 

E  V I DKN  CE— StTfTICIENCY. 

Evidence  that  a  widowed  mother  had  no 
means  of  support  except  what  she  received  from 
her  son  was  sufficient  to  show  that  she  was  de- 
pendent on  him,  authorizinR  her  to  sue  his  em- 
ployer for  his  nesllRent  death. 

fEd.  Note.— For  cases  In  point,  see  CJent  Dig. 
vol.  15.  Death.  SS  20,  43.1 

2.  Mastbb  and   Rkbvant  —  OBUOATiONa   or 

Employer — Instructions. 

Instructions  which  an  employe  receives 
from  a  co-emnloyg,  to  whom  the  duty  of  Kivins 
instmctions  has  been  delegated  by  the  master, 
are  the  instructions  of  the  master,  and  negli- 
gence in  the  giving  of  the  Instructions  is  the 
negliKence  of  tbe  master, 

FEd.  Note. — For  cases  in  point,  see  Cent  Die. 
vol.  34,  Master  and  Servant,  §9  385,  418,  419,] 

8.  Same— INJTJBT  to  Skbvant— Contbibutoby 

Neot.iobnce. 

Where  an  employ^  In  •  quarry  had  a  right 
to  expppt.  from  the  instructions  received  from 
a  co-employ6  to  whom  the  duty  of  (dvinK  in- 
structions had  l>een  delegated  by  the  master, 
that  stones  would  not  be  swung  over  his  head 
without  a  warning  first  being  given,  the  em- 
ployd  was  not  negligent  in  acting  on  such  ex- 
pectation. 
4.  Same  —  AssuMiTioN  or  Bisk  —  Questiow 

FOB  Jubt. 

Where  an  employfi  in  a  quarry  had  a  right 
to  expect,  from  the  instructions  received  from  a 
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co-employ(i  to  whom  the  duty  of  giving  instruc- 
tions had  been  delegated  by  the  master,  that 
stones  would  not  be  swudr  over  bis  head  with- 
out a  warning  being  first  given,  the  employe 
did  not,  as  a  matter  of  law,  assume  the  risk  of 
injury  resulting  from  a  stone  falling  on  him  in 
consequence  of  the  breaking  of  a  chain  used 
in  a  derrick  for  moving  stones. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  106S-1088.] 

5.  Same— IjIabilitt  op  Master. 

A  chain  used  with  a  derrick  in  moving 
stones  out  of  a  quarry  broke,  and  injured  an 
employe.  The  link  which  broke  was  unfit  for 
use  as  a  result  of  a  co-employS's  act  in  over- 
heating it  while  intrusted  with  the  duty  of  fit- 
ting it  for  use.  Beld  to  authorize  a  finding  that 
the  master  was  negligent  within  Rev.  Laws,  c 
106,  S  71,  making  a  master  liable  for  injuries 
to  an  employe  caused  by  a  defect  in  the  condi- 
tion of  the  ways,  works,  or  machinery  used  in 
his  basinesa. 

6.  Same. 

Where,  in  an  action  for  injuries  to  an  em- 
ploye in  a  quarry  in  consequence  of  the  break- 
ing of  a  chain,  there  was  evidence  that  the  de- 
fect in  the  link  which  broke  might  have  been 
discovered  by  inspection,  and  that  there  was  no 
inspection,  and  the  employer  claimed  that  there 
was  no  practical  method  of  inspection,  and 
that  the  method  suggested  by  the  employe  of- 
fered no  protection  to  the  employes,  tlie  negli- 
gence of  tiie  employer  in  failing  to  inspect  was 
for  the  jury. 

FEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  {  1029.] 

7.  Same— AsstTHPTioR  of  Risk. 

Where  the  proximate  cause  of  an  accident 
resulting  in  injury  to  an  employe  was  the  break- 
ing of  a  chain  used  in  hoisting  stone  out  of 
a  quarry,  through  the  weakening  of  a  link 
caused  by  the  overheating  of  the  same  by  a  co- 
employe  fitting  it  for  use,  the  risk  of  the  exist- 
ence of  the  defect,  unknown  to  the  employe, 
was  not  assumed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  574-600.] 

8.  Tbial  —  Obdeb  of  Pboof  —  Discbetion  of 
Court. 

The  trial  court  may,  in  the  exercise  of  its 
discretion,  admit,  after  the  close  of  defendants' 
case,  testimony  of  plaintiff  which  should  have 
been  offered  to  establish  his  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
ToL  46,  Trial,  {{  158-160.] 

Exertions  from  Superior  Court,  Middlesex 
County ;  John  A.  Aiken,  Judge. 

Action  by  Phllomena  Cozza  Morena  against 
J.  O.  Winston  and  others.  There  was  a 
verdict  for  plaintiff,  and  defendants  bring 
exceptions.    Overruled. 

This  was  an  action  of  tort  for  personal 
injartes  sustained  by  plalntlfTs  intestate 
while  In  the  employ  of  defendants  In  a  quar- 
ry controlled  by  them  by  the  breaking  of  a 
chain  which  sustained  a  stone.  Plaintiff  was 
the  widowed  mother  of  the  Intestate.  After 
the  evidence  of  defendants  was  closed,  the. 
court  permitted  the  testimony  of  witnesses 
who  should  have  been  called  '  in  proving 
plaintiff's  case. 

Frank  J.  Maloney,  for  plaintiff.  James  T. 
Connolly  and  Evans  &  O'Toole,  for  defend- 
vatB. 

SHELDON,  J.  In  our  opinion  there  was 
evidence  ui)oa  which  the  Jury  had  a  right 


to  find  for  the  plaintiff.  The  case  was  snb- 
mitted  to  them  only  on  the  first  and  second 
counts  of  the  declaration ;  and  the  court  final- 
ly ruled  in  unmistakable  language  that  the 
only  negligence  for  which  the  defendants 
could  be  held  liable  was  the  furnishing  of  a 
chain  In  which  the  link  that  broke  and  thus 
caused  the  accident  had  been  overheated  by 
the  blacksmith  (who  was  the  defendants' 
servant)  in  welding  it,  so  as  to  weaken  it 
and  make  it  unfit  for  use.  There  seems  to 
have  been  no  dispute  that  this  link  was 
welded  by  the  defendants'  servant;  that  the 
chain  was  then  furnished  by  the  defendants 
to  their  derrick  men,  to  be  used  in  hoisting 
stone;  and  that  this  link  broke  under  the 
weight  of  a  stone  -which  was  being  hoisted, 
and  thus  caused  the  accident.  There  was 
evidence  on  which  it  could  be  found  that  this 
link  was  overheated  and  thereby  so  weaken- 
ed as  to  cause  the  accident,  and  that  this 
defect  in  the  link  might  hare  been  discov- 
ered by  proper  Inspection.  The  Jury  mast 
now  be  taken  to  have  found  that  these  facts 
were  proved ;  and  also  that  the  deceased  was 
himself  in  the  exercise  of  due  care  and  bad 
not  assumed  the  risk  of  the  accident  which 
happened;  and  that  the  plaintiff  was  de- 
pendent upon  his  earnings  for  support  It 
seems  to  have  been  conceded  that  proper 
notice  was  given;  that  he  died  without  con- 
scious suffering;  and  that  the  plaintiff  was 
his  only  next  of  kin.  Accordingly  the  ver- 
dict for  the  plaintiff  must  stand  unless  some 
one  or  more  of  the  defendants'  specific  objec- 
tions are  found  to  have  been  well  taken  and 
to  be  material. 

1.  The  question  whether  the  plaintiff  was 
dependent  for  support  upon  the  wages  of  the 
deceased,  her  son,  was  properly  left  to  the 
Jury.  Boyle  v.  Columbian  Flreprooflng  Co., 
182  Mass.  93,  100,  64  N.  E.  726;  Mulhall  v. 
Fallon,  176  Mass.  266,  57  N.  E.  380.  54  L. 
R.  A.  934,  79  Am.  St  Rep.  309,  and  cases 
there  cited.  Apparently  she  had  no  other 
means  of  support,  and  this  is  more  than 
enough  to  satisfy  the  statute.  Meban  v. 
Lowell  Electric  Light  Corporation,  192  Mass. 
53,  78  N.  E.  385;  McNary  v.  Blackburn,  180 
Mass.  141,  144,  61  N.  E.  885;  Houlihan  v. 
Connecticut  River  Railroad,  164  Mass.  555, 
42  N.  E.  108.  The  case  differs  from  Hodnett 
V.  Boston  &  Albany  Railroad,  156  Mass.  86, 
30  N.  E.  224. 

2.  There  was  evidence  that  the  deceased 
vras  in  the  exercise  of  due  care.  He  was  in 
Capuana's  Immediate  presence,  ready  to  as- 
sist him,  as  it  was  his  duty  to  be.  The  in- 
structions which  he  had  received  from  Capn- 
ana,  to  whom  the  duty  of  Instructing  him 
had  been  delegated  by  the  defendants'  su- 
perintendent, are  to  be  treated  as  if  they 
had  been  given  by  the  defendants  them- 
selves. Dolan  V.  Bdott  Cotton  Mills,  185 
Mass.  576.  581,  70  N.  E.  1025;  La  Fortune 
V.  Jolly,  167  Mass.  170,  45  N.  B.  83;  BJbJtan 
▼.  Woonsocket  Rubber  Co.,  164  Mass.  21i 
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220,  41  N.  E.  265.  But  under  these  instruc- 
tions it  might  be  found  that  be  Iiad  a  right 
to  expect  that  stones  would  not  be  swung 
over  his  head  without  a  warning  cry  being 
first  given,  and  that  it  was  not  careless  for 
bim  to  act  upon  this  expectation.  For  the 
same  reasons  it  cannot  be  said  as  matter  of 
la'vr  ttiat  be  bad  assumed  the  risli  of  such  an 
accident,  though  doubtless  the  Jury  might 
baye  found  that  this  was  the  fact.  Garant 
V.  Cashman,  183  Mass.  13,  18,  66  N.  B.  599; 
Qrabam  t.  Badger,  1G4  Mass.  42,  48,  41  N. 
E.  61. 

3.  There  was  evidence  of  negligence  for 
which  the  defendants  were  responsible  under 
the  provisions  of  Rev.  Laws,  c.  106,  S  71. 
The  Jury  might  have  found  that  the  chain 
which  broke  was  furnished  by  the  defend- 
ants to  be  used  with  the  derrick,  constitut- 
ing with  the  derrick  the  macttlnery  or  In- 
strumentality intended  to  be  used  in  moving 
stones  out  of  the  quarry  to  the  place  in 
which  they  were  to  be  wrought  It  was  like 
the  rope  which  was  used  with  a  derrick  in 
Graham  v.  Badger,  164  Mass.  42,  48,  41  N. 
B.  61,  and  which  is  there  spoken  of  as  one 
of  the  defendant's  "permanent  appliances." 
They  furnished  this  chain  to  be  used  as  a 
permanent  instrumentality  for  the  very  pur- 
pose and  in  the  very  manner  in  which  it 
was  being  used.  Haskell  v.  Cape  Ann  An- 
chor Works,  178  Mass.  485,  69  N.  E.  1113, 
4  li.  R.  A.  (N.  S.)  220.  They  are  not  excused 
by  the  fact  that  they  bought  thebr  chains 
from  reputable  makers;  for  the  jury  might 
have  found  (if  Indeed  this  question  was  in 
dispute)  that  not  only  was  the  link  which 
broke  weak  and  unfit  for  use,  but  that  this 
weakness  was  due  to  a  fault  of  the  defend- 
ants' servant  whom  they  had  Intrusted  with 
the  duty  of  preparing  and  fitting  it  for  use 
in  allowing  it  to  become  overheated  so  that 
its  structure  became  crystallized  to  a  dan- 
gerous degree.  It  was  their  duty  to  provide 
reasonably  safe  and  proper  appliances  and 
machinery  for  the  conduct  of  their  business 
BO  far  as  this  could  be  secured  by  the  exer- 
dse  of  proper  care  and  if  they  chose  to  del- 
egate the  performance  of  this  duty  to  one  o^ 
their  servants  they  became  responsible  for 
his  negligence  both  under  the  statute  and  at 
common  law.  Rev.  Laws,  c.  106,  S  71,  cl. 
1;  Boucher  v.  Robeson  Mills,  182  Mass.  500, 
65  N.  E.  810;  Haskell  v.  Cape  Ann  Anchor 
Works,  178  Mass.  485,  486,  487,  59  N.  E. 
1118,  4  L.  R.  A.  (N.  S.)  220;  Moynlhan  7. 
Hills  Co.,  146  Mass.  686,  691,  et  seq..  16  M.  B. 
574,  4  Am.  St  Rep.  848. 

The  defendants,  under  the  Instructions  giv- 
en to  the  Jury,  could  not  have  been  held  for 
any  negligence  of  the  derrickman  in  faiUng 
to  give  the  usual  warning  to  his  fellow  serv- 
ants, or  in  selecting  a  weak  chain  when  a 
Bufflclent  number  of  suitable  chains  had  been 
provided;  and  the  cases  of  Johnson  v.  Bos- 
ton Towboat  Co.,  135  Mass.  209,  46  Am.  Rep. 
468,  and  Harnois  v.  Cutting,  174  Mass.  S98, 
64  N.  E.  842,  are  not  applicable.    See  Ford 


V.  Eastern  Bridge  &  Structural  Co.  (Worces- 
ter, October  16,  1906)  78  N.  E.  771. 

There  was  evidence  on  wliieh  the  Jury 
could  find  that  the  defect  in  this  link  might 
have  been  discovered  by  inspection,  but  that 
no  inspection  was  made.  Indeed,  the  defend- 
ants do  not  claim  that  any  inspection  was 
made;  they  contend  that  there  were  no  prac- 
ticable methods  of  inspection,  and  that  the 
methods  suggested  by  the  plaintiff  in  the 
testimony  put  in  would  offer  no  protection 
to  their  servants.  But  tliis  was  plainly  a 
question  for  the  Jury.  Harris  t.  Putnam 
Machine  Co.,  188  Mass.  85,  74  N.  E.  287; 
Murphy  v.  Marston  Coal  Co.,  183  Mass.  385, 
67  N.  B.  342;  Toy  v.  United  States  Cart- 
ridge Co.,  159  Mass.  313,  34  N.  E.  461. 

The  Jury  well  might  have  found  that  the 
direct  and  proximate  cause  of  the  accident 
was  the  breaking  of  the  chain  through  the 
weakening  caused  by  the  overheating  of  the 
link  which  broke.  The  risk  of  the  existence 
of  such  a  defect,  unknown  to  the  servant. 
Is  never  assumed  by  him.  Hopkins  v.  O'Lea- 
ry,  176  Mass.  258,  264,  57  N.  B.  342,  and  cases 
there  cited.  And  even  if  the  Jury  might 
have  found  on  the  evidence  that  the  breaking 
of  the  chain  was  due,  not  to  the  weakening 
of  the  link  but  either  to  a  former  fracture  or 
to  some  other  cause,  yet  under  the  instruc- 
tions given  to  them  It  Is  manifest  that  they 
have  not  done  so. 

4.  The  presiding  Justice  had  a  right  in  the 
exercise  of  his  discretion  to  admit  in  rebuttal 
the  testimony  of  Blodgett  and  Fairbalm; 
and  the  bill  of  exceptions  does  not  show  that 
this  evidence  was  not  admitted  as  a  matter 
of  discretion  merely. 

6.  It  may  be  that  some  of  the  language 
used  in  the  charge  was  open  to  criticism; 
but  the  defendants  have  no  right  to  complain 
of  tills.  In  view  of  the  manner  in  which  the 
case  was  finally  \ett  to  the  Jury. 

We  have  considered  all  the  questions  which 
have  been  argued  for  the  defendants.  It  is 
not  necessary  to  take  np  specifically  the 
many  different  requests  for  instructions 
which  were  presented.  They  are  all  dispos- 
ed of  by  what  has  been  said.  There  was  no 
material  error  at  the  triaL 

Exceptions  overruled. 


(ISl  Mass.  294) 

LAVBLLB  v.  DUNN-^RBBN  LEATHER 

CO. 

(Supreme  Judicial  Court  of  Massachusetts. 

Middlesex.    Feb.  27.  1007.) 

1.  Masteb  and  Sebvan'p— Action  i«b  iHJtr- 

BIES— DiBKOTION    09   VEBniCT. 

Evidence,  in  an  action  for  injuries  to  serv- 
ant caused  by  his  fallini;  into  a  vat  by  reason 
of  the  defective  condition  of  a  plank  lying 
across  its  top.  held  to  justify  the  direction  of 
a  verdict  for  his  employer. 

2.  Same— Knowiedqb  of  Detkot— Oorxbibu- 

TOBT    NBaLIGENCB    OF    EmPLOT*. 

Where  an  employ6  in  a  tannery,  who  had 
worked  in  another  tannery  for  25  years  aronnd 
and  about  tanning  vats,  negligently  repaired 
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certain  stringers  orer  a  vat,  he  conM  not  re- 
cover for  Injuries  caused  by  tlie  giving  way  of 
one  of  the  stringers  on  wiiich  lie  stepped,  wher« 
iie  Icnew  that  snch  stringer  was  supported  by 
rotten  planlcs,  which  fact  was  not  Icnown  to  his 
superintendent. 

Bzceptions  from  Snp^or  Court,  Middlesex 
County. 

Action  by  Patrick  Lavelle  against  the 
Dunn-Green  Leatlier  Company  for  Injuries 
received  by  failing  into  defendant's  tanning 
vat  From  tie  direction  of  a  verdict  for  de- 
fendant by  tbe  trial  Judge,  plaintiff  brings 
exceptions.    Exceptions  overruled. 

J.  J.  Shaugbnessy  and  F.  P.  O'Donnell,  for 
plaintifC.  John  Lowell  and  Geow  McClure 
Sargent,  for  defendant 

LORING,  3.  The  evidence  In  this  cast 
was  very  meager.  The  plaintiff  at  the  tlmf 
here  in  question  was  In  the  defendant's  em- 
ployment as  a  helper  under  the  defendant's 
carpenter,  Falkner  by  name.  Falkner  told 
the  plaintiff  to  cover  an  old  tanning  vat 
which  had  not  been  in  tise  for  14  years.  The 
plaintiff  had  worked  for  the  defendant  In 
Its  vats  In  another  factory  for  25  years  nexT 
before  July,  ISKQ.  He  was  away  for  a  year, 
and  came  back  on  July  11,  1904.  At  first 
he  was  set  to  work  on  the  same  work,  and 
three  or  four  weeks  before  this  accident 
(which  was  on  October  13,  1904)  he  was  put 
to  work  under  the  carpenter.  The  plain- 
tiff testified  that  the  only  instructions  given 
to  him  were  to  get  two  stringers,  put  them 
In  and  nail  planks  on  to  them.  What  he  did. 
according  to  his  own  story,  was  to  lay  the 
new  planks  next  to  two  old,  rotten  plank-, 
already  across  the  vat  and  then  to  "toe- 
nail" tbem  on  to  the  old  planks,  that  Is  to 
say,  to  spike  them  to  the  old  planks  by  driv- 
ing spikes  diagonally  through  the  upper  aide 
of  the  new  planks  and  the  lower  side  of 
the  old  planks.  Without  providing  further 
stipport  for  them  he  stepped  on  one  of  these 
stringers,  It  gave  way,  and  he  fell  into  the 
vat  and  suffered  the  injuries  here  complain- 
ed of.  An  examination  made  after  the  ac- 
cident showed  that  the  old  plank  was  rot- 
ten, and  that  the  triangular  portion  below 
the  spikes  had  come  away  from  the  rest  of 
the  old  plank. 

The  plaintiff  also  testified  that  after  be 
bad  nailed  the  stringers  to  the  old  planks 
Falkner  "came  along"  and  said,  "Those  are 
nailed  all  right"  "Put  the  planks  on  them 
and  spike  them  together," 

On  this  evidence  the  Judge  directed  a  ver- 
dict for  the  defendant. 

In  our  opinion  the  Judge  was  right 

The  plaintiff  was  set  to  work  to  do  an 
ordinary  piece  of  carpentering  in  his  own 
way,  He  did  It  In  a  grossly  negligent  way 
and  was  injured  by  reason  of  that  negli- 
gence. 

He  has  not  brought  himself  within  Bur- 
gess V.  Davis  Sulphur  Ore  Co.,  1C5  Mass. 
71,  42  N.  E.  001,  and  Millard  v.  West  End 
Street  Railway,  173  Mass.  512,  53  N.  £.  900. 


In  those  cases  It  was  shown  that  the  supei^ 
intendent  knew  about  the  defect  In  ques- 
tion and  that  the  plaintiff  did  not;  while 
here  the  plaintiff  knew  and  the  superintend- 
ent did  not  There  was  no  evidence  here  that 
the  carpenter  made  any  examination  of  tba 
way  the  stringers  had  been  supported  by  the 
plaintiff.  The  evidence  did  not  show  a  case 
where  the  plaintiff  had  a  right  to  rely  on  an 
assurance  of  safety  given  by  his  superin- 
tendent See  In  this  connection  Wblttaker  v. 
Bent  167  Ma8&  688,  46  N.  E.  121. 

The  old  stringer  wa9  not  a  defect  In  the 
ways,  works  and  machinery,  as  was  the  case 
in  Foster  v.  N.  T.,  N.  H.  &  H.  Railroad,  187 
Mass.  21,  72  N.  E.  831,  and  Hnddleston  r. 
Lowell  Machine  Shop,  106  Mass.  282,  the 
other  cases  mainly  relied  on  by  the  plaintiff, 
but  it  was  a  part  of  the  thing  the  plaintiff 
was  set  to  work  to  repair  in  his  own  way. 

A  man  who  has  worked  in  a  tannery  for 
over  25  years,  although  not  as  a  carpenter, 
cannot  be  so  Inexperienced  as  to  be  in  the 
need  of  instructions  when  set  to  do  such  a 
piece  of  carpentering  work  as  that  bo-e  in 
question,  or  to  be  in  need  of  a  waning  not 
to  do  what  be  did. 

We  have  examined  the  other  eases  cited 
l>v  tiie  plaintiff  and  find  nothing  In  them 
which  supports  bis  right  to  maintain  this 
action. 

Exceptions  overruled. 


(m  Maaa.  SUi 
GLBNNON  V.  EVERSON  et  aL 
(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Feb.  20.  1907.) 

NKatiOESCB— Knowlbdoe  of  Dakoeb. 

Where  plaintiff  took  refuge  during  an  un- 
usually severe  gale  in  a  building  he  knew  was 
unfinished  and  which  stood  in  an  exposed  posi- 
tion, he  cannot  recover  for  an  injury  caused  by 
the  building's  collapse. 

fEd.  Note.— For  cases  in  point  see  Cent  Dit 
vol.  37,  Negligence.  8  86.] 

Exceptions  from  Superior  Court  Suffolk 
County;  William  Schofleld,  Judge. 

Action  by  Louisa  Glennon,  administratrix, 
against  E.  A.  Everson  and  others.  There 
was  a  judgment  for  defendants.  Plaintiff 
excepts.    Exceptions  overruled. 

William  H.  Shea,  for  plaintiff.  Arthur  H. 
Russell,  for  defendants. 

HAMMOND,  J.  The  verdict  for  the  de- 
fendants was  rightly  ordered.  There  was  no 
evidence  of  their  negligence.  The  building 
was  not  finished  and  the  plaintiff  knew  it 
It  was  left  open  at  the  ends,  and  the  plain- 
tiff was  not  Justified  In  assuming  that  it 
was  ready  for  occupancy.  It  was  standing 
In  an  exposed  position  and  the  wind  was 
blowing  very  hard.  It  does  not  appear  th»t 
the  plaintiff  was  expected  to  take  shelter  in 
the  building  or  to  enter  it  It  cannot  be  held 
that  the  use  of  wire  nails  was  evidence  of 
negligence.  They  are  quite  generally  usod. 
This  is  simply  a  case  where  an  unfinished 
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building  succambs  to  an  nnnsnally  severe 
gale.  It  does  not  appear  that  this  was  dno 
to  the  negligence  of  the  defendants.  . 

ExeeptloM  overruled. 


aSi  Mass.  179) 

McKARREN  t.  BOSTON  &  N.  ST.  RT.  CO. 

(Snpreme  Jadicial  Court  of  Massacbasetts. 

Suffolk.    Feb.  27,  1907.) 

1.  EviDENCK  —  Demonstrative  Evibercb  — 
PHOTOOaAPHB— Pbeliminabt  Pboof  ot  Ac- 
oi;b.\ct. 

Before  admitting  In  evidence  a  photograph, 
model,  etc.,  there  most  be  a  verification  of  the 
accuracy  of  ihe  representation ;  and  this  is  a 
preliminary  inquiry  to  be  made  by  the  presid- 
intr  jndee,  whose  decision  is  final. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dix. 
vol.  20.  Evidence,  i  1667.1 

2.  Samk. 

While  a  physician  in  a  personal  injury  ac- 
tion was  describinK  the  extent  of  the  injury, 
photographs  were  introduced  and  used  by  him 
as  illustrations.  The  pbotocrapher  was  not 
called,  bat  the  physician  testified  that  tlie  photo- 
fraphs  were  taken  in  his  presence  and  under 
his  directions.  Held,  that  the  court  did  not 
err  in  admitting  the  photoeraplis  in  evidence 
withoat  the  testimony  of  the  photoxrapber. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dia. 
vol.  20.  Evidence,  8  1657.] 

Exceptions  from  Superior  Court,  SuColk 
County:  Charles  TJ.  Bell,  Judge. 

Action  by  Maggie  May  McKarren  against 
the  Boston  &  Northern  Street  Railway  Com- 
pany. There  vras  a  Judgment  for  plaintiff, 
and  defendant  brings  exceptions.    Overruled. 

S.  A.  Puller  and  Llnvtlle  H.  WardiveU,  for 
plaintiff.  Henry  F.  Hurlburt  and  Charles 
M.  Davenport,  for  defendant. 

BRALEY,  J.  During  the  testimony  of  the 
physician  who  attended  the  plaintiff,  in  de- 
scribing the  nature  and  extent  of  the  enlarge- 
ment of  a  portion  of  the  vertabrse  of  her 
spine,  photographs  of  this  portion  of  the  back 
were  Introduced,  and  used  by  him  as  Illus- 
trations. While  the  photographer  was  not 
called,  tbe  witness,  whose  medical  qualifica- 
tions were  not  questioned,  testified  that  the 
photographs  were  taken  In  his  presence,  and 
under  bis  direction,  and  upon  admission  they 
must  be  considered  as  forming  a  part  of  bis 
evidence.  Alberti  v.  New  York,  Lake  Erie  & 
Western  R.  R.  Co.,  H8  N.  Y.  77,  88,  28  N.  B. 
35,  6  L.  R.  A.  765.  The  competency  of  such 
evidence  If  relevant,  whether  consisting  of 
a  model,  diagram,  map,  plan,  picture  or  i^oto- 
grapb,  is  established,  and  is  admitted  for  tbe 
purpose  of  giving  to  the  jury  a  representation 
of  tbe  object  or  subject  concerning  which 
the  inquiry  Is  made,  and  to  enable  them  better 
to  understand  tbe  Issues  On  trial.  Blair  v. 
Pelham,  118  Mass.  420,  421.  Before  admis- 
sion, however,  there  must  be  a  verification 
of  the  accuracy  of  the  representation,  and 
this  Is  a  preliminary  inquiry  to  be  made  by 
the  presiding  Jadge  whose  decision  Is  final. 
Olapp  V.  Norton,  106  Mass.  33;  Com.  v.  Coe, 
US  Mass.  487;  Walker  v.  Curtis,  U6  Mass. 


98;  Blair  v.  Pelham,  ubl  supra;  Verran  v. 
Balrd,  150  Mass.  141,  22  N.  B.  630;  Farrell 
T.  Welts,  160  Mass.  288,  36  N.  E  783;  GUbert 
V.  West  End  Street  Ry.  Co.,  160  Mass.  406. 
30  N.  E.  60;  Com.  v.  Robertson,  162  Mass. 
90,  38  N.  E.  25;  Tan  Houten  v.  Morse,  162 
Mass.  414,  422,  38  N.  EL  705,  26  L.  R.  A.  430, 
44  Am.  St  Rep.  373;  Harris  v.  Qulncy,  171 
Mass.  472,  4T3,  60  N.  E.  10i2;  Carey  v.  Hub- 
bardston,  172  Mass.  106.  61  N.  E.  521 ;  Reals  v. 
Brookline,  174  Mass.  1,  18,  54  N.  E.  339;  Com. 
V.  Morgan,  159  Mass.  375,  378,  34  N.  E.  458; 
Com.  V.  Fielding,  184  Mass.  484,  69  N.  E.  216 ; 
State  V.  Cook,  75  Conn.  267,  53  AU.  589.  The 
defendant  places  great  reliance  upon  Cun- 
ningham V.  Fair  Haven  k  Westvllle  R.  R. 
Co.,  72  Conn.  244,  43  Ati.  1047,  as  an  au- 
thority establishing  a  different  rule,  but  after 
discussing  the  weight  to  be  given  such  a 
finding  the  court  expressly  say:  "We  are  not 
now  called  upon  to  determine  the  legal  cor- 
rectness of  a  finding  of  this  kind,  or  whether 
it  can  be  reviewed.  The  question  presented 
by  the  record  is  whether  it  was  error  to  ad- 
mit this  photograph  without  any  evidence  of 
Its  accuracy."  The  defendant  contends  that 
a  higher  degree  of  verification  was  necessary 
and  should  have  been  required  than  when  tbe 
representation  describes  Inanimate  objects, 
as  the  accuracy  of  the  reproduction  of  the 
animate  human  toria  varies  according  to  the 
position  and  adjustment  of  the  camera,  the 
skill  of  the  -artist,  and  condition  of  the  at- 
mosphere. It  Is  undoubtedly  true  that  the 
photographer  may  produce  a  picture  which  Is 
misleading  when  compared  with  the  subject 
represented,  but  so  can  the  civil  or  mechanic- 
al engineer  by  his  plan,  drawing,  or  model 
made  by  hand,  and  while  such  misrepresen- 
tation may  result  from  lack  of  professional 
skill,  or  proper  adjustment  of  the  photograph- 
ic apparatus.  It  also  may  be  the  deliberate 
product  of  the  most  skillful  exercise  of  the 
art  This  ground  of  possible  deception 
when  the  human  form  Is  either  wholly  or 
partially  portrayed  was  not  however,  recog- 
nized as  a  distinction  In  Deforge  v.  New 
York,  New  Haven  &  Hartford  R.  R.  Co.,  178 
Mass.  59,  59  N.  E.  CG9,  86  Am.  St  Rep.  464, 
where  a  radiograph  of  a  fractured  human 
foot,  if  properly  taken,  was  held  to  be  ad- 
missible when  verified  In  tiie  usual  manner, 
while  in  Com.  V.  Campbell,  155  Mass.  537, 
30  N.  B.  72,  and  In  Com.  v.'  Morgan,  ubl  su- 
pra, upon  tbe  question  of  Identity,  a  photo- 
graph showing  the  defendant's  personal  ap- 
pearance was  held  to  have  been  properly  ad- 
mitted. In  each  of  these  cases  physical  char- 
acteristics were  depicted,  and  if  admissible 
to  show  the  appearance  of  one  part  of  the 
human  body  there  would  seem  to  be  no  suffi- 
cient reason  why  a  photograph  of  other  parts, 
when  relevant,  and  properly  verified,  should 
be  excluded.  The  testimony  of  the  pbo- 
tographer  was  not  required  if  the  Judge  was 
satisfied  by  other  evidence,  as  he  apparently 
was,  that  they  were  substantially  accurate 
representations    of    the    plalntUTa    person. 
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Com.  V.  Morgan,  ubi  snpra;  Van  Honten  v. 
Morse,  uljl  supra;  Archer  v.  N,  Y.,  N.  H.  &  H. 
R.  R.  Co.,  106  N.  T.  589,  608,  13  N.  B.  318;  Mc- 
Gar  V.  Borough  of  Bristol,  71  Coiyi.  652,  053, 
42  Atl.  1000. 
Exceptions  orerraled. 

(m  Mass.  208) 

ABERTHAW  CONST.  CO.  y.  CAMERON 

et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.    Feb.  26,  1907.) 

1.  COBPOBATIONS— 1/tA.BII.ITT  POB  CONSPIRAOT. 

The  fact  that  one  of  the  parties  to  a  con- 
spiracy to  compel  a  contractor  to  employ  only 
union  workmen  under  penalty  of  a  strike  was 
a  corporation  (rave  it  no  immunity  from  the 
consequences  of  such  unlawful   combination. 

[E!d.  Note. — For  cases  in  point,  see  Cent  DIk. 
vol.  12,  CorporaUons,  f  1907,] 

2.  iNJUNCnOIl  —  CONSPIBAGT  —  Btidenob  — 

SUFFICIKKCT. 

In  a  suit  for  an  injunction  against  de- 
fendants, who  were  alleged  to  have  formed  a 
conspiracy  to  compel  plaintiffs  to  hire  only  un- 
ion workmen  on  the  construction  of  a  building 
for  the  erection  of  which  plaintiffs  were  con- 
tractors, evidence  considered,  and  Jield  suffi- 
cient to  warrant  a  finding  that  defendants  had 
so  conspired. 

3.  JODOMENT  — CONFOBMITT     TO     REFOBT     OF 

Referee— I  n  juncti  OM . 

Plaintiff  sued  for  an  Injunction  against 
defendants,  who  were  alleged  to  have  conspired 
to  compel  plaintiff  to  hire  only  union  workmen 
in  the  erection  of  a  building  for  the  construc- 
tion of  which  plaintiff  was  the  contractor.  The 
cause  was  reported  to  a  master,  and  all  ques- 
tions of  pleadings  were  to  be  waived,  and  such 
decree  entered  on  the  master's  report  as  justice 
required.  Held  that,  the  report  having  found 
the  conspiracy  as  alleged,  plaintiff  was  not  en- 
titled to  a  permanent  injunction  restraining  de- 
fendants from  any  interference  with  plaintiff  in 
the  future  in  the  performance  of  other  con- 
tracts, as,  even  disregarding  the  pleadings,  such 
a  decree  could  not  be  entered  on  the  report  of 
a  master,  to  whom  such  question  was  not  re- 
ferred and  upon  which  he  had  not  passed. 

Report  from  Supreme  Judicial  Court,  Suf- 
folk County. 

Suit  by  the  Aberthaw  Construction  Com- 
pany against  C.  W.  Cameron  and  others. 
A  master,  to  ■whom  the  case  was  referred, 
found  in  favor  of  plaintiff,  and  the  cause  Is 
reported  to  the  Supreme  Judicial  Court  on  de- 
fendants' exceptions  to  the  master's  report 
Decree  ordered  for  plaintiff,  confirming  the 
report  as  modified. 

G.  W.  Anderson  and  E  H.  Ruby,  for  plain- 
tiff. Frederick  W.  Mansfield,  for  defendants 
other  than  the  Christian  Science  Board  of 
Directora 

BRALBT,  J.  The  plaintiff's  bill  prays  for 
Injunctive  relief,  and  the  assessment  of  dam- 
ages against  the  defendants  who  are  alleged 
to  have  formed  a  conspiracy  to  compel  It 
nnder  penalty  of  a  general  strike  of  Its  em- 
ployes to  hire  only  union  workmen  In  the 
erection  of  a  large  building,  then  In  process 
of  construction  by  virtue  of  its  contract  with 
the  Christian  Science  Board  of  Directors,  one 
of  the  defendants.    Upon  the  principal  ques- 


tion, the  master  to  whom  the  case  was  refer- 
red found  in  favor  of  the  plaintiff,  and  his 
report  was  confirmed  except  as  to  the  time 
when  this  defendant  became  a  party  to  the 
conspiracy.  By  the  modification  of  the  sin- 
gle Justice  It  was  held  that  It  did  not  law- 
fully participate  until  February  21,  1906. 
when  the  board  voted,  to  request  the  plaintiff 
to  cease  work  as  they  had  decided  to  finish 
the  building  another  way.  The  master  not 
only  finds  that  this  action  was  taken  and 
communicated  to  the  plaintiff,  who  refused 
compliance,  but  that  on  February  15,  1906. 
after  having  been  informed  by  the  defendant 
Cameron  that  a  general  strike  was  propos- 
ed if  the  plaintiff  continued  to  employ  one 
Stark,  who  did  not  belong  to  either  of  the 
unions,  they  bad  an  interview  with  the  plain- 
tiff. In  this  interview  they  requested  It  ei- 
ther to  remove  Stark,  or  procure  employment 
for  him  elsewhere,  or  permit  them  to  do 
so,  and  this  action  is  found  to  have  been  tak- 
en to  avoid  a  general  strike  which  they  be- 
lieved probable  if  he  was  permitted  to  re- 
main. By  the  pleadings  and  in  the  report 
this  defendant  Is  described  as  a  corporation 
known  as  the  "Christian  Science  Board  of 
Directors,"  and  there  Is  no  statement  or  find- 
ing that  this  body  was  representative  rather 
than  original,  or  that  the  authority  of  the 
board  If  treated  as  the  corporation  itself 
was  limited  by  any  by-law  or  vote.  The 
conspiracy  charged  and  proved  was  a  com- 
bination to  coerce  the  plaintiff  to  accede  to 
the  demands  of  Cameron,  and  the  other  or- 
ganizations named  as  defendants,  in  which 
this  defoidant  Joined.  Being  a  body  cor- 
porate gave  It  no  immunity  from  the  conse- 
quences, for  which  It  could  be  held  liable 
as  If  it  bad  been  a  natural  person.    White 

V.  Apsley  Rubber  Co.,  103  Mass.  ,  80  N. 

E.  500,  and  cases  cited;  Buffalo  Oil  Co.  v. 
Standard  Oil  Co.,  106  N.  Y.  669,  12  N.  E.  826. 
But  while  In  a  consplrary  at  common  law  an 
overt  act  need  neither  be  alleged  nor  proven, 
as  the  offense  consists  In  the  unlawful  com- 
bination, there  must  be  a  mutual  understand- 
ing whereby  all  the  conspirators  work  to- 
gether for  a  common  end.  Com.  v.  Hunt, 
4  Mete.  Ill,  38  Am.  Dec.  346;  Com.  v.  E-ist- 
man,  1  Oush.  189,  224,  48  Am.  Dec.  596; 
Revere  Water.  Co.  v.  Wintbrop,  192  Mass. 
455,  78  N.  E.  497.  The  plans  of  the  other 
defendants  were  well  on  foot  when  this  de- 
fendant who  had  been  informed  of  their  ob- 
ject Intervened,  and  sought  by  its  representa- 
tions to  persuade  the  plaintiff  to  avoid  all 
future  diflSculty,  by  discharging  an  employs 
who  bad  not  become  obnoxious  to  them,  ex- 
cept by  reason  of  their  pecuniary  Interest, 
that  there  should  be  no  unreasonable  delay 
in  the  completion  of  their  church.  The  mas- 
ter did  not  report  the  evidence,  and  the  tisual 
rule  applies.  But  beyond  this  special  find- 
ing he  made  no  further  finding  as  to  their 
conduct  before  the  vote  was  taken.  It  19 
plain  that  the  interview  with  the  accom- 
panying proposals  was  advisory  wily  and  not 
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Intended  to  re-enforce  or  aid  In  the  coercive 
measures  adopted  by  tbe  unions  and  their 
representatives,  or  to  form  a  part  of  tii  • 
measures  of  active  Interference  which  the 
other  defendants  were  taking  to  enforce 
their  demand.  The  ruling  that  the  proposals 
made  at  this  conference  did  not  make  them 
co-consplrators  by  participation  therefore 
must  be  sustained.  In  tbe  general  scheme 
of  the  conspiracy  the  breaking  of  the  con> 
tract  which  subsequently  followed  was  an 
Important  element,  and  when  taken  in  con- 
nection with  the  action  of  the  other  bodies  of 
•which  the  board  had  knowledge,  the  conclud- 
ing finding  that  the  defendants  against  whom 
this  bill  is  prosecuted  "conspired  together 
to  compel  the  idalntiff  to  employ  only  union 
carpenters,  •  •  « "  and  "that  in  pursu- 
ance of  such  conspiracy  they  caused  a  breach 
of  the  existing  contract  of  employment  be- 
tween the  plaintiff  and  the  defendant  board 
•without  any  Just  cause  or  lawful  provocation" 
was  well  warranted.  Walker  v.  Cronln,  107 
Mass.  555;  South  Wales  Miners'  Federa- 
tion y.  Glamorgan  Coal  Co.,  [19051  A.  C.  289, 
250,253. 

The  remaining  question  relates  to  the  form 
and  scope  of  the  decree.  An  interlocutory 
injunction  having  issued  under  the  first  pray- 
er of  the  bill  the  plaintiff  fully  performed  its 
contract  completing  the  work  more  than  two 
months  before  tbe  case  appears  to  have  been 
ripe  for  the  entry  of  a  final  decree.  Tbe 
plaintiff  Is  not  content  'with  a  decree  in 
which  relief  is  confined  to  the  unlawful  acts 
of  the  defendants  in  connection  with  the  con- 
tract described  in  its  bill,  but  asks  for  a 
permanent  injunction  restraining  the  unions 
and  their  officers  from  any  Interference  in 
tbe  future  If  the  plaintiff  in  tbe  performance 
of  other  contracts  chooses  to  employ  nonunion 
workmen.  To  this  proposition  the  answer  la 
plain.  By  the  terms  of  the  report  under 
which  the  case  is  before  us  while  It  is  stat- 
ed that  all  questions  of  pleading  are  waived, 
it  is  also  stated  that  such  decrees  are  to  be 
entered  on  the  master's  report  as  law  and 
Justice  require.  Tbe  master's  report  rests 
upon  the  frame  of  the  bill  with  which  It  must 
be  considered,  not  only  for  the  purpose  of  the 
modification,  but  as  to  tbe  extent  of  tbe  re- 
lief to  which  the  plaintiff  is  entitled.  This 
issue  was  not  presented  by  the  pleadings, 
and  consequently  it  neither  has  been  heard 
and  determined  by  him,  nor  by  the  court.  If 
tite  pleadings  are  disregarded  it  would  be 
equally  as  extraordinary  to  enter  such  a  de- 
cree upon  a  master's  report  to  whom  this 
question  was  not  referred,  and  upon  which 
be  lias  not  passed.  The  conspiracy  in  which 
the  defendants  are  found  to  have  participat- 
ed was  an  onjustiflable  wrong  causing  tem- 
porary damage.  Martell  t.  White,  185  Mass. 
255,  69  N.  E.  1065,  64  Ia  R.  A.  260,  102  Am. 
8t  Rep.  341.  But  while  unlawful  conduct 
has  been  proved  in  the  present  case  this 
fact  raises  no  presumption  that  in  the  future 
the  defendants  will  engage  in  similar  wrong- 


ful acts.  Hatch  t.  Bayley,  12  Cush.  27,  30; 
Phelps  V.  Cutler,  4  Gray,  139;  Stewart  v. 
Thomas,  15  Gray,  171;  Baldwin  v.  Parker,  99 
Mass.  79,  96  Am.  Dec.  697;  Kline  v.  Baker, 
106  Mass.  61.  And  If  such  a  combination 
exists  it  must  be  pleaded  and  proved  before 
appropriate  relief  can  be  granted.  See  Plant 
V.  Woods,  176  Mass.  492,  496,  497,  57  N.  E. 
1011,  51  li.  R.  A.  339,  79  Am.  St.  Rep.  330; 
Reynolds  t.  Everett,  144  N.  Y.  189,  39  N.  E. 
72.  The  plaintiff  Is  entitled  to  a  decree  •with 
costs  confirming  the  master's  report  as  modi- 
fied, awarding  execution  for  tbe  damages 
assessed  less  the  diminution  thus  caused,  and 
the  Injunction  heretofore  Issued  may  be 
made  perpetual  if  It  desires. 
Ordered  accordingly. 

(m  Mass.  26S) 

EDISON  ELECTRIC  ILLUMINATING  CO. 

V.  GIBBY  FOUNDRY  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.    Feb.  27,  1907.) 

Evidence  —  Pabol    Evidence    Atfectinq 

Wbitino— Deeds, 

Where  land  was  conveyed  with  a  covenant 
tliat  the  premises  were  free  from  incumbrances 
and  with  a  special  warranty  against  them,  tbe 
grantor  could  not  recover  from  the  grantee  a 
tax  assessed  prior  to  the  conveyance,  on  a  parol 
showing  that  the  payment  of  such  tax  on  the 
part  of  the  grantee  was  a  part  of  the  considera- 
tion for  the  conveyance. 

FEd.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  20.  Evidence,  SS  1912-1917.] 

Report  from  Superior  Court,  Suffolk  Coun- 
ty; John  H.  Hardy,  Judge. 

Action  by  the  Edison  Electric  Illuminating 
Company  against  tbe  Gibby  Foundry  Com- 
pany. Verdict  for  defendant,  and  cause  re- 
ported to  tbe  Supreme  Judicial  Court  Judg- 
ment ordwed  on  the  verdict. 

John  Gordon,  for  plaintiff.  Lincoln  & 
Hemenway,  for  defendant 

KNOWLTON,  a  J.  On  May  17,  1902,  the 
plaintiff  conv^ed  real  estate  to  tbe  defend- 
ant, with  a  covenant  that  the  premises  were 
free  from  incumbrances  made  or  suffered  by 
It,  and  with  a  special  warranty  against  such 
incumbrances.  A  tax  on  tbe  property  was 
assessed  to  tbe  plaintiff  as  of  the  1st  day  of 
May,  and  was  paid  by  It  This  action  Is 
brought  against  the  defendant  on  an  alleged 
promise  to  pay  this  tax,  as  a  part  of  the  con- 
sideration for  the  conveyance.  Evidence  was 
introduced  de  bene,  tending  to  prove  tbe 
promise,  but  the  Judge  ruled  that  such  a 
contract  was  inconsistent  with  tbe  covenants 
in  the  deed  and  not  enforceable  In  this  action. 
He  accordingly  found  for  the  defendant,  and 
reported  the  question  to  this  court 

Tbe  plaintiff  relies  upon  the  numerous  cas- 
es in  which  it  is  held  that  a  plaintiff  may 
show  by  parol  the  actual  consideration  of  a 
deed,  and  may  recover  the  consideration  upon 
an  oral  promise  to  pay  it,  notwithstanding 
that  tbe  receipt  of  It  Is  acknowledged  in  the 
deed.    Wilkinson   T.   Scott,   17   Mass.   249; 
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Paige  ▼.  Sherman,  e  Gray,  511-818;  Ely  t. 
Wolcott,  4  Allen,  50C-507 ;  PIckman  v.  Trini- 
ty Cbarcb,  123  Mass.  1-8,  25  Am.  Rep.  1. 
The  defendant  relies  upon  the  limitation  of 
tills  rule  expressed  by  Cblef  Justice  Morton 
in  SlmanoTlcb  t.  Wood,  145  Mass.  180,  13 
N.  E.  391,  hi  these  words:  "While  for  some 
purposes  It  Is  competent  to  show  what  the 
real  consideration  of  a  deed  Is,  a  party  can- 
not under  the  guise  of  showing  what  tb« 
consideration  is,  prove  an  oral  agreement, 
either  antecedent  to  or  contemporaneous  with 
the  deed,  which  will  cut  down  or  vary  the 
stipulations  of  bis  written  coTenant"  It 
was  expressly  decided  in  this  case,  and  It  bad 
been  decided  before,  that  a  grantor  in  a  deed 
cannot  defend  an  action  for  a  breach  of  bis 
covenant  by  saying  that  the  grantee,  as  a 
part  of  the  consideration  for  the  conveyance, 
made  an  oral  agreement  like  that  on  which 
this  suit  was  brought.  Flynn  v.  Boumeuf, 
143  Mass.  277,  9  N.  E.  650,  58  Am.  Rep.  135 ; 
Spurr  ▼.  Andrew,  6  Allen,  420.  See,  also, 
Howe  T.  Walker,  4  Gray,  318;  Morse  v. 
Wellesley,  156  Mass.  95,  30  N.  E.  77;  Durkin 
T.  Coblelgh,  156  Mass.  108,  30  N.  E.  474,  17 
L.  R.  A.  270,  32  Am.  St  Hep.  436 ;  Knowlton 
T.  Keenan,  146  Mass.  86,  15  N.  E.  127,  4  Am. 
St  Rep.  282.  The  only  question  which  Is 
left  open  upon  our  decisions  is  whether  such 
an  oral  contract  to  discbarge  an  Incumbrance, 
which  cannot  be  availed  of  to  relieve  a  gran- 
tor from  his  liability  for  a  breach  of  bis 
covenant  or  warranty,  can  be  made  a  ground 
of  recovery  In  an  action  by  him  for  the  con- 
sideration. The  plaintiff  relies  upon  Preble 
T.  Baldwin,  6  Cusb.  549,  which  contains  lan- 
guage that  tends  to  support  bis  contention. 
This  language  baa  been  criticised  in  subse- 
quent cases,  and  the  Judgment  Itself  seems 
to  hare  been  rendered  without  very  full  con- 
sideration of  the  effect  of  the  covenant  in 
the  deed.  See  Flynn  v.  Boumeuf,  143  Mass. 
277,  9  N.  E.  650,  58  Am.  Rep.  135;  Howe  v. 
Walker,  4  Gray,  318 ;  Munde  v.  Lamble,  122 
Mass.  836-338.  We  are  of  ot)inlon  that  the 
later  cases  have  materially  modified  a  part 
of  the  doctrine  of  this  case,  and  that  the 
statement  of  the  law  quoted  above  from  Slm- 
anovich  ▼.  Wood,  should  apply  to  an  action 
to  recover  something  that  should  be  furnish- 
ed as  a  part  of  the  consideration,  under  an 
oral  promise  which  is  inconsistent  with  a 
covenant  In  the  deed. 

The  decision  In  Newcomb  t.  Wallace,- 11^: 
Mass.  25,  Is  not  at  variance  with  our  conclu- 
sion. In  that  case  it  was  held  that  there 
was  a  breach  of  the  covenant ;  but  the  plain- 
tiff was  allowed  to  recover  only  nominal 
damages,  because  the  payment  of  the  money 
was  made  by  bim  in  the  performance  of  bis 
promise,  and  even  though  the  promise  could 
not  have  been  enforced,  his  performance  of 
It  left  him  without  actual  damage  from  the 
defendant's  breach  of  the  covenant.  This 
was  treated  as  a  performance,  in  substance, 
by  the  procurement  of  the  defendant 

Judgment  on  the  verdict 


(IM  Mass.  4S3) 
GOODRICH  T.  DORH. 
(Supreme  Judicial  Court  of  Massachnsetta, 
Suffolk.    Feb.  2&  1907.) 

1.  BaNKBDPTOY— CnATTEL   MOBTOAQES— FAH^ 
TJBE   TO    RECOBD— POSSKSSION    OF   PKOPEBTT. 

A  chattel  mortgage  was  void,  as  asainst 
the  mortgaKor's  trustee  In  bankruptcy,  where  it 
was  not  recorded  and  the  property  was  not  re- 
tained by  the  mort^gee  in  conformity  to  the 
express  provisions  of  Rev.  Laws,  c.  IM,  |  1. 

2.  SA.\fB— Pledges— Possession  oir  Pbopebtt 
— Bankbuptoy. 

A  pledgee  of  property  not  retained  in  Us 
possession  cannot  claim  it  as  against  the  pledge 
or's  trustee  In  bankruptcy. 

Exceptions  from  Superior  Court,  Suffolk 
County;  John  H.  Hardy,  Judge. 

Action  by  Wallace  Goodrich  against  John 
B.  Dore,  trustee.  From  a  Judgment  for  de- 
fendant plaintiff  brings  exceptions.  Excep- 
tions ovorruled. 

Willlara  Reed  Bigelow  and  George  M. 
Stearns,  for  plaintiff.  Wm.  J.  Drew,  for  de- 
fendant 

.  SHELDON.  J.  This  case  Is  governed  by 
the  decisions  in  Moors  v.  Reading,  107  Mass, 
822,  45  N.  B.  700,  67  Am.  St  Rep.  400,  and 
Hawes  v.  Weeden,  180  Mass.  108,  61  N.  a 
862.  There  was  as  much  evidence  of  a  de- 
livery and  as  much  retention  of  possession 
in  those  cases  as  in  the  case  at  bar.  It  is 
immaterial  whether  the  plaintiff  taas  tiie 
rights  of  a  mortgagee  or  of  a  pledgee.  If  the 
former,  the  mortgage  was  Invalid  because 
it  was  not  recorded  and  the  property  was 
not  retained  by  him  In  conformity  with 
the  requirements  of  Rev.  Laws,  c.  108,  I  1; 
if  the  latter,  his  failure  to  retain  possession 
of  the  property  was  equally  fatal  to  him. 
He  cannot  claim  the  property  against  hit 
debtor's  trustee  In  bankruptcy.  Dniry  v. 
Moors,  171  Mass.  252,  50  N.  E.  618;  Haskdl 
V.  Merrill,  179  Mass.  120,  60  N.  EL  485. 
Exceptions  overruled. 

(IM  Mass.  ia> 
BERMAN  T.  HENRY  N.  CLARK  CO. 

(Supreme  Judicial  Court  of  Rfassachnsetta. 
SuCfoIk.  Feb.  27.  1907.) 
Jddoments— Conclusiveness— Res  Jcdicati. 
The  seller  of  a  heating  plant,  Iiaving  w«r- 
ranted  its  capacity,  brought  suit  to  recover  tin 
price,  in  which  the  buyer  set  up  as  a  defenM 
a  denial  that  defendant  bad  fulfilled  the  con- 
tract, and  averred  a  failure  to  comply  with  th« 
warranty.  In  that  the  appliance  wag  unable  to 
heat  the  apartments  as  guarantied,  in  which  suit 
the  seller  recovered  the  full  amount  claimed  at 
the  purchase  price,  etc.  Beld.  that  such  judg- 
ment was  a  bar  to  a  subsequent  action  by  tUt 
buyer  for  breach  of  the  seller's  warranty. 

[Ed.  Note.-^For  cases  in  point,  see  Cent  Dig. 
vol.  30.  Judgment,  fS  1092-1095.] 

Report  from  Superior  Court  Suffolk  Coun- 
ty; John  C.  Crosby,  Judge. 

Action  by  Meyer  Berman  against  the  Hen- 
ry N.  Clark  Company.  A  verdict  was  direct- 
ed In  favor  of  defendant  and  the  case  wts 
reported  to  the  Supreme  Judicial  Oourt 
Judgment  on  verdict 
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Richard  D.  Ware,  for  plaintiff.  J.  J.  Feely 
and  fioger  Clapp,  for  defendant 

KNOWIiTON,  O.  J.  The  defendant  made 
a  contract  in  writing  to  fnmlBli  and  pnt  In 
place  specific  apparatus  for  beating  three 
bonses  belonging  to  tbe  plaintiff.  Tbe  con- 
tract contained  a  guaranty  as  follows :  "We 
guarantee  this  apparatus  to  be  complete  In 
every  way  and,  when  finished,  capable  of 
warming  all  rooms  In  wblch  radiators  are 
placed  to  70  degrees  in  zero  weather.  We 
guarantee  this  apparatus  against  all  lmper>' 
fectlons  in  workmanship  and  material  for 
one  year."  This  action  is  brought  to  recover 
vpon  this  gnaranty. 

An  earlier  snlt  was  brought  by  tbe  de> 
fendant  company  against  the  plaintiff,  to  re- 
cover the  price  of  this  apparatus,  aid  for 
extra  wortc  in  connection  with  the  contract 
As  a  defense  to  this  former  suit,  the  present 
plaintiff  answered,  denying  that  tbe  plain- 
tiff had  fulfilled  its  contract,  and  averrlns 
that  it  failed  to  provide  apparatus  which 
complied  with  the  guaranty  contained  In  said 
contract,  in  that  said  apparatus  fnrnistied 
has  been  and  Is  nnable  to  heat  the  apart- 
ments to  70  degrees  In  zero  weather,  etc.. 
and  claiming  a  recoupment  of  damages.  Aft- 
er a  trial  upon  these  pleadings,  tbe  plaintiff 
in  that  suit  recovered  of  tbe  presdnt  plaintiff 
the  full  amount  claimed  in  its  declnrntlon. 
The  only  question  now  before  Us  is  whether 
the  Judgment  In  the  former  snit  is  a  bar  to 
the  present  action. 

We  think  it  plain  that  it  Is.  The  prin- 
ciples applicable  to  the  case  were  considered 
In  Gilmore  v.  Williams,  162  Mass.  351,  38  N. 
E.  970,  In  Bradley  v.  Bradley,  160  Mass.  258, 
35  N.  B.  482,  and  in  Watts  v.  Watts,  160 
Mass  464.  86  N.  E.  479,  23  L.  R.  A.  187.  39 
Am.  St  Rep.  909.  See,  also,  Morse  v.  Elms. 
131  Mass.  161.  In  Gilmore  v.  Williams  It 
was  said  of  the  plaintiff,  seeking  to  recover 
on  a  breach  of  warranty,  he  having  previous- 
ly set  up  this  breach  as  a  defense  to  an  ac- 
tion upon  tbe  note  given  in  consideration  of 
the  warranty,  "if  be  chose  to  piead  the 
breach  of  warranty  in  answer  to  the  claim 
on  tbe  n«te,  and  if  a  judgment  was  entered 
against  him  for  tbe  whole  amount  due  on  the 
note,  or  a  part  of  it  on  the  issne  tbns  raised, 
the  Jndgment  would  be  a  bar  to  any  further 
claim  under  the  warranty.  This  would  be 
»o  whether  tbe  judgment  was  entered  by 
consent  of  parties,  or  upon  a  default  after 
answer,  or  upon  a  verdict  after  trial  on  the 
notes.  His  election  to  claim  bis  damages  by 
way  of  recoupment  in  tliat  'suit  would  be 
conclusive  on  him."  This  doctrine  is  con- 
clusive against  the  right  of  the  plaintiff  to 
recover  in  the  present  case.  There  is  a  well 
recognized  distinction,  referred  to  In  the 
cases  above  cited,  between  the  effect  of  a 
judgment  pleaded  as  an  estoppel  as  to  facts 
arising  collaterally  in  another  action,  and 
Its  effect  as  a  final  determination  of  the  mat- 
ters declared  on  as  the  cause  of  action,  or  set 
80  N.E.— 31 


up  in  the  answer  as  a  ground  for  an  allow- ' 
ance  in  defense. 

It  is  immaterial  that  there  bad  been  no  zero 
weather  before  the  trial  of  the  first  suit  Tbe 
capacity  of  the  apparatus  was  put  in  Issue^ 
and  could  be  shown  otherwise  than  by  ac- 
tual experiment.  Evidence  was  Introduced 
on  the  subject,  and  it  would  have  been  in  the 
power  of  the  court  upon  motion,  to  continue 
tbe  case  for  trial  until  there  was  an  oppor- 
tunity for  an  experiment,  U  it  bad  been 
thought  advisable  to  do  so. 

Judgment  on  tbe  verdict 


094  Mass.   315) 
DtTSOPOLE   V.   MANOS. 
(Supreme  Judicial  Gonrt  of  Mas-sacbusetts. 
Middlesex.    Feb.  28.  1907.) 

1.  Monet   Lent— Action  to   Rscoveb— Evi- 
DENCB— Sufficiency. 

In  an  action  to  recover  mone.v  lent  evi- 
dence htld  to  have  warranted  a  findinR  that 
plaintiff  had  paid  the  sum  in  question  to  defend- 
ant, to  be  held  by  defendant  as  a  depositary  un- 
til plaintiff  gbould  have  advanced  a  sum  BKieed 
upon  l)etween  the  parties  as  the  consideration 
which  should  be  paid  by  plaintiff  for  an  inter- 
est in  defendant's  business. 

2.  Tbial  —  Instructions  —  Infebences  fbou 
bvioence. 

There  was  no  error  in  submitting  a  certain 
view  of  the  evidence  to  the  jury,  though  such 
view  of  the  evidence  had  not  been  presented 
by  the  parties  and  bad  not  been  auexested  be- 
fore the  charxe. 

Exceptious  from  '  Superior  Court  Middle- 
sex County ;  John  H.  Hardy,  Judge. 

Action  by  Michael  Dusopole  against  John  N. 
Manos.  Judgment  in  favor  of  plaintiff,  and 
defendant  brings  exceptions.  Exceptions 
overruled. 

Plaintiff  teetlfied  that  defendant  informed 
him  that  be  bad  purchased  a  store  and  asked 
plaintiff  to  let  blm  have  some  money;  that 
he  afterwards  went  to  the  city  where  the 
store  was  located  and  gave  defendant  $150, 
and  at  different  times  let  defendant  have 
other  sums  of  money  to  the  aggregate  sum  of 
$385 ;  that  subsequently  plaintiff  became  too 
ill  to  continue  his  work,  whereupon  defend- 
ant hired  a  room  for  plaintiff;  that  plaintiff 
spent  most  of  bis  time  in  tbe  store  of  defend 
ant  until  be  again  became  iU,  and  was  in- 
formed that  he  should  leave  the  country  on 
account  of  bis  health ;  that  be  asked  defend- 
ant for  his  money  and  was  told  that  be  could 
not  have  it  just  then.  On  cross-examination, 
he  testified  that  It  was  defendant's  brother, 
who  first  spoke  to  blm  about  money,  and 
that  tbe  brother  then  asked  plaintiff  If  he 
would  not  like  to  be  a  partner,  to  which  he 
replied  that  he  didn't  want  to  be  a  partner; 
that  no  receipt  was  given  for  the  money 
and  no  time  for  repayment  specified.  De- 
fendant testified  that  at  tbe  time  when  he 
was  looking  for  a  partner,  his  brother  pro- 
duced plaintiff,  stating  that  be  would  become 
a  partner,  and  plaintiff  said  be  thought  it 
was  a  good  business  and  would  like  to  go 
into  it;  that  plaintiff  said  he  had  $150  which 
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he  could  put  np  then  and  would  pay  the  bal- 
ance of  $433  in  installmenta ;  that  it  was 
agreed  between  plaintiff  and  defendant  and 
defendant's  brother  that  defendant  should 
run  the  store,  plaintiff  to  contribute  what  be 
could  to  the  partnership  business;  that  on 
one  occasion,  when  plaintiff  visited  the  store, 
defendant  gave  plaintiff  $10  as  his  share  of 
the  proflts  for  the  past  week,  whereupon 
plaintiff  returned  the  money  to  defendant 
to  be  applied  in  part  payment  of  his  share; 
that  during  all  the  time  plaintiff  was  in  the 
store  he  took  money  from  the  till  to  pay 
for  his  meals;  and  that  when  about  to 
leave  the  country  plaintiff  asked  defendant 
what  he  should  do  about  his  share,  where- 
upon defendant  stated  that  he  must  find 
some  one  to  buy  it.  Defendant  Introduced 
other  witnesses  who  testified  to  statements 
made  by  plaintiff  to  the  effect  that  he  was  a 
partner. 

Dennis  J.  Murphy,  for  plaintiff.  T.  W.  ft 
S.  E.  Qua  and  Albert  O.  Hamel,  for  de- 
fcindant. 

HAMMOND,  J.  One  of  the  questions  was 
whether  the  money  was  lent  to  the  defend- 
ant, or  paid  to  him  for  a  share  in  a  partner- 
ship  which  was  to  consist  of  the  plaintiff, 
the  defendant,  and  the  latter's  brother.  As 
to  the  partnership  phase  of  the  case,  the 
court  instructed  the  Jury  in  substance  that 
if  the  plaintiff  advanced  the  money  for  the 
purpose  of  becoming  a  partner  and  he  be- 
came a  full  partner  or  became  entitled  to 
the  rights  of  a  partner  in  a  share  of  the  prof- 
its as  repayment  of  the  sum  that  he  ad- 
vanced, he  could  not  recover  although  he  was 
a  minor.  The  court  still  further  instructed 
the  Jury  as  follows:  "Now  It  is  for  you  to 
say  from  ail  that  evidence  whether  between 
the  time  that  he  began  to  pay  this  amount  of 
capital,  as  it  Is  claimed  hare  by  the  defend- 
ant, and  the  time  when  he  made  his  last 
payment.  In  all  amounting  to  $386,  whether  it 
whs  Intended  and  was  agreed  at  that  time 
that  he  was  to  become  a  full  partner.  Did  he 
become  a  partner,  or  was  this  money  simply 
advanced  to  the  defendant  in  this  case  as  a 
depositary  until  the  full  amount  was  paid, 
which  was  $433.33%?  Was  the  service  ren- 
dered in  connection  with  the  fact  that  he 
was  working  for  the  defendant  as  an  in- 
dividual?  If  you  find  that  he  was  not  a 
partner  at  that  time,  that  this  money  was 
merely  advanced  as  a  part  payment  of  the 
full  amount  of  $433  and  this  defendant  sim- 
ply had  control  of  that  fund  for  the  purpose 
of  going  into  partnership,  with  that  In  view, 
this  plaintiff.  If  he  were  a  minor,  would 
liave  a  right  to  revoke  that  contract  which 
would  be  executory,  and  until  Its  full  com- 
pletion he  would  have  a  right  to  revoke  the 
contract  and  recover  what  he  bad  paid  up 
to  that  time." 

The  defendant  does  not  contest  the  correct- 
ness of  the  rules  of  law  thus  enumerated, 
but  he  contends  that  there  is  no  evidence 


which  would  warrant  a  finding  that  the 
money  was  paid  to  the  defendant  as  a  de- 
poeitaiy  In  the  manner  stated  in  this  part 
of  the  charge;  that  neither  the  plaintiff  nor 
the  defendant  either  in  the  testimony  or  in 
the  arguments  made  any  claim  that  it  was ; 
and  hence  that  it  was  error  to  submit  the 
case  In  this  way  to  the  Jury. 

We  have  examined  the  testimony,  however, 
and  think  that  the  view  of  the  case  suggested 
by  the  court  Is  warranted  by  the  evidence; 
and  that  In  view  of  all  the  circumstances 
the  Jury  could  propwly  find  that  the  plain- 
tiff never  became  a  full  partner  and  never 
was  recognized  as  such,  but  that  his  mem- 
bership of  the  firm  depended  upon  his  first 
paying  in  his  full  share  of  the  capital,  and 
that  until  that  was  done  the  defendant  was 
a  mere  depositary  of  the  money.  It  is  Im- 
material that  this  possible  view  of  the  evi- 
dence had  not  been  presented  by  the  parties, 
and  had  not  been  suggested  before  the  charge 

Exceptions  overruled. 

(194  Mass.  341) 

LBBOURDAIS  v.  VITRIFIED  WHEEL  00. 

(Supreme  Jadidal  Court  of  Massachusetts. 

Middlesex.    Feb.  28.  1907.) 

Neglioesob  —  Liability  of  MANUFACiuxEg 

TO  Thibd  Persons. 

An  employ^,  injured  by  the  burstinic  of  an 
emery  wheel,  sued  the  manufacturer  of  the 
wheel,  which  had  been  boufcht  by  his  emplojrer 
in  the  open  market.  The  declaration  alleired 
that  the  wheel  burst  because  of  its  defective 
condition,  and  wben  the  manufacturer  sold  the 
wheel  he  knew  of  its  unsafe  condition  and  the 
manner  and  purpose  of  nsintr  the  same.  Beld 
tnsuificient  to  chance  the  manufacturer  with 
liability  for  the  injuries  received. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  g  25.] 

Appeal  from  Superior  Court,  Middlesex 
County. 

Action  by  Emii  Lebourdais  against  the 
Vitrified  Wheel  Company.  From  an  order 
sustaining  a  demurrer  to  the  declaration, 
plaintiff  appeals.    Afilrmed. 

This  is  an  action  for  personal  injuries 
sustained  by  plaintiff  In  consequence  of  the 
bursting  of  an  emery  wheel  made  by  defend- 
ant and  bought  by  plalntllCs  onployer  in  the 
open  market. 

Charles  J.  Martell,  for  appellant.  W.  G 
Cogswell,  for  appellee. 

BRALEY,  J.  The  manufacturer  of  an 
article  of  merchandise  which  he  puts  upon 
the  market  ordinarily  is  not  responsible  In 
damages  to  those  who  may  receive  Injoriei 
caused  by  its  defective  construction,  but  to 
whom  he  sustains  no  contractual  relations, 
although  by  the  exercise  of  reasonable  dili- 
gence he  should  have  known  of  the  defect 
If  such  an  extended  liability  attached  where 
no  privity  of  contract  exists  it  would  Include 
all  persons  however  remote  who  had  been 
damaged  either  In  person  or  property  by  hH 
carelessness,  and  manufacturers  as  a  das? 
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wonld  be  exposed  to  such  far-reaching  conse-' 
quences  as  to  seriously  embarrass  the  general 
prosecution  of  mercantile  business.  In  the 
usual  course  of  trade  upon  making  a  sale, 
as  the  article  passes  from  the  control  or  own- 
ership of  the  maker  It  Is  held  that  when  these 
cease  bis  liability  also  should  be  considered 
as  ended.  DaTidson  t.  Nichols,  11  Allen, 
514:  Clifford  T.  Atlantic  OOtton  Mills,  146 
Masa  47,  48,  15  N.  B.  84,  4  Am.  St  Bep. 
279;  Glynn  t.  Central  Railroad  Co.,  .175 
Mass.  510,  512,  66  N.  E.  698,  78  Am.  St 
Rep.  507.  But  where  by  reason  of  Its  nature 
the  article  sold  Is  commonly  recognized  a> 
Intrinsically  dangerous  to  life  or  property 
among  which  gunpowder,  nitroglycerin,  and 
other  highly  explosive  compounds,  naphtha, 
and  poisonous  drugs  are  some  familiar  ex- 
amples, if  the  seller  without  notice  of  their 
dangerous  or  noxious  qualities  delivers  them 
to  a  customer  or  to  a  carrier  who  Is  Ignorant 
of  these  properties  he  Is  liable  not  only  to 
bim,  but  to  others  to  whom  while  In  the 
exercise  of  reasonable  care  they  are  the  prox- 
imate cause  of  Injury.  Davidson  v.  Nichols 
ubl  supra;  Carter  v.  Towne,  98  .Mass.  567, 
96  Am.  Dec.  682;  Wellington  v.  Downer 
Kerosoie  Oil  Co.,  104  Mass.  64;  Norton  v. 
Sewall,  106  Mass.  143,  8  Am.  Rep.  298: 
Boston  &  Albany  R.  R.  Co.  v.  Shanly,  107 
Mass.  568 ;  Turner  v.  Page,  186  Mass.  600.  72 
N.  E.  329 ;  Oullghan  v.  Butler,  189  Mass.  287, 
292,  75  N.  E.  726;  Flynn  v.  Butler,  189  Mass. 
377,  388,  75  N.  E.  730;  Thomas  v.  Winches- 
ter, e  N.  T.  897,  57  Am.  Dec.  455.  A  similar 
liability  exists  where  a  caterer  furnishes  Im- 
pure and  unwholesome  food  by  which  the 
guests  of  his  customer  are  made  sick,  or 
where  a  manufacturer  or  vendor  knowingly 
sells  for  general  use  without  disclosing  the 
existence  of  the  defect,  a  machine,  mechan- 
ical instrumentality,  or  other  article,  which 
because  of  Its  defective  construction  or  con- 
dition when  put  out  causes  injury.  Bishop  v. 
Weber,  139  Mass.  411,  417,  1  N.  E.  154,  52 
Am.  Rep.  715 ;  McDonald  v.  Snelling,  14  Allen, 
290,  92  Am.  Dec.  768;  Flynn  v.  Butler,  ubi 
supra;  Lewis  v.  Terry,  111  Cal.  89,  48  Pac 
398,  31  U  R.  A.  220,  52  Am.  St  Rep.  146; 
Huset  V.  Case  Threshing  Machine  Od.,  120 
Fed.  865,  67  C.  C.  A.  237,  61  L.  R.  A.  303; 
Olarke  v.  Army  &  Navy  Co-operative  Society 
11903]  1  K.  B.  166,  167.  In  ail  of  these  vari- 
ous transactions  his  liability  does  not  rest 
on  privity  of  contract,  but  the  act  Itself  Is 
deemed  not  only  a  legal  wrong,  but  may  be 
said  to  be  in  violation  of  the  duty  be  owed 
to  those  with  whom  he  dealt,  as  well  as 
of  the  implied  duty  which  be  owes  to  the 
community  to  refrain  from  the  commission 
of  acts  of  negligence  whereby  injury  follows 
to  Its  members  in  person  or  property.  It 
damages  ate  suffered  he  Is  responsible  be- 
cause they  are  such  as  reasonably  should 
have  been  foreseen,  though  the  exact  way  In 
which  the  accident  Is  precipitated  may  be 
determined  by  a  foreign  cause.  McDonald  v. 
SnelUng,   ubi  supra;   Flynn  r.  Butler,  ubl 


supra ;  Huset  v.  Case  Threshing  Machine  Co., 
ubi  supra;  Lane  v.  Cox  [1897]  1  Q.  B.  415, 
417.  It  is  within  the  last  exception,  if  the 
plaintiff  has  a  right  of  action  against  this 
defendant,  that  it  must  be  found. 

The  material  averments  of  the  declaration, 
which  upon  demurrer  must  be  taken  as  true, 
are,  that  the  plaintiff  being  ordinarily  careful 
while  using  an  emery  wheel.  It  burst  because 
of  Its  defective  ccmdltion  seriously  Injuring 
him,  and  that  when  the  defendant  sold  this 
wheel,  not  only  its  defective  and  unsafe  con- 
dition was  known,  or  by  reasonable  diligence 
could  have  been  discovered,  but  its  use  alse 
was  Ipiown  for  the  purpose  and  In  the  manner 
employed  at  the  time  of  the  accident  But 
these  allegations  are  insufficient  for  they 
simply  set  forth  as  the  proximate  cause  of 
the  lujury  the  negligence  of  the  defendant 
or  Its  servants  or  agents.  In  not  exercising 
reasonable  care  to  ascertain  the  condition  of 
the  wheel  before  putting  it  on  the  market 
Wellington  v.  Downer  Kerosene  Oil  Co.,  ubi 
supra. 

Judgment  affirmed. 

(191   Mass.  S76) 
GILLIGAN  V.  BOSTON  ELEVATED  RY.  OO. 
(Supreme  Jndlclal  Court  of  Massachusetts.    Suf- 
folk.   March  1,  1907.) 
Stbkbt  Raii-hoads— Defect  Ik  Tback— Con- 

TBIBUTOKT  NEOLIOENCG. 

In  an  action  for  injuries  received  by  a 
pedestrian  from  a  fall  resulting  from  striking 
her  foot  against  a  frog  alleged  to  have  been  neg- 
ligently maintained  by  defendant  as  a  part  of  its 
street  railroad  track,  evidence  held  insufficient  to 
show  that  plaintiff  was  In  the  exercise  of  due 
care. 

Exceptions  from  Superior  Court,  Suffolk 
County ;  William  Schofleld,  Judge. 

Action  by  Margaret  M.  Giiligan  against 
the  Boston  Elevated  Railway  Company. 
From  a  Judgment  for  defendant  plaintiff 
brings  exceptions.    Exceptions  overruled. 

P.  B.  Kleman,  for  plaintlir.  Endloott  P. 
Saltonstall  and  Sanford  H.  E.  Freund,  tot 
defendant 

KNOWLTON,  C.  J.  The  plaintiff  was 
crossing  Fourth  street  In  South  Boston,  at  a 
point  where  the  trade  of  the  defendant  runs 
around  a  curve  into  P  street,  which  crosses 
Fourth  street  at  right  angles,  and  she  struck 
her  foot  against  a  frog  In  the  track  with 
such  force  as  to  throw  her  down  and  cause 
her  an  Injury.  Her  contention  Is  that  the  de- 
fendant was  negligent  In  maintaining  the 
frog  there  as  a  part  of  the  track. 

Most  of  the  evidence  was  uncontradicted. 
There  were  numerous  witnesses  who  testified 
that  this  was  a  necessary  and  proper  mode  of 
construction  where  a  railway  track  passea 
around  a  curve  so  as  to  make  a  right  angle  in 
Its  course  through  two  connecting  streets, 
that  this  frog  was  about  two  feet  long, 
and  corrugated  on  top,  that  there  was  a 
grooved  rail  going  around  the  curve,  witli 
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a  guard  on  the  outer  side  of  the  rail  form- 
ing a.  part  of  the  groove  to  keep  the  wheel 
from  running  aft  the  track,  and  that  the 
top  of  the  guard  Is  tfaree^lgbths  of  an  Inch 
higher  than  the  top  of  the  rail  on  the  Inside. 
There  wa%  however,  uncontradicted  evidence 
that  It  was  necessary  that  the  rail  and  the 
frog  should  be  higher  than  the  paring  of  the 
street.  The  only  witness  who  made  a  meas- 
urement testified  that  the  distance  from  the 
top  of  the  corrugated  Iron  to  the  surface  of 
the  flagstones  was  one  Inch.  One  of  the  plain- 
tiff's witnesses,  a  police  officer  who  saw  the 
accident,  said  that  he  should  judge  that  the 
rails  projected  an  Inch  and  a  half  or  two. 
Inches  above  the  flagging.  It  was  undisputed 
that  there  had  been  no  change  In  the  coa- 
ditioo.  of  the  flagging  and  track  since  the  ac- 
cident, and  photographs  and  a  plan  of  the 
location  were  put  In  evidence.  A  female 
witness  who  was  with  the  plaintiff  when  she 
fell  testified  that  the  frog  projected  about 
three  Inches  from  the  flagging,  that  she  bad 
not  measured  It,  but  had  seen  It  measured  by 
a  person  who  was  not  present  as  a  witness. 
She  found  It  difficult  to  point  out,  on  the  plan 
or  photograph,  the  place  where  the  measure- 
ment had  been  made.  Except  as  above,  there 
was  no  evidence  that  the  frog  was  of  un- 
usual height  above  the  paving,  and  there  was 
much  testimony,  some  of  it  from  witnesses 
called  by  the  plalntllT,  tending  to  show  that 
the  frog  and  the  flagstones  about  It  were  1l 
perfect  condition.  Some  of  the  testimony  as 
to  the  proper  mode  of  construction  of  a  track 
In  such  a  place  was  of  facts  of  common 
knowledge,  of  which  the  court  might  take 
judicial  notice. 

It  Is  difficult  to  say  that  there  wns  any  evi- 
dence of  negligence  on  the  part  of  the  defend- 
ant. The  place  was  Jn  the  middle  of  a  street, 
where  the  surface  cannot  be  expected  to  be 
80  free  from  Irregularities  as  a  sidewalk 
which  Is  to  be  used  exclusively  by  travelers 
on  foot 

In  vie*  of  the  testimony  of  two  of  the 
pla:intiers  witnesses  as  to  the  height  of  the 
frog,  and  the  evidence  bearing  on  the  ques- 
tion whether  the  plaintiff  was  In  the  exercise* 
of  due  care,  we  do  not  decide  whether  the 
plaintiff  might  have  gone  to  the  Jury  on  this 
part  of  her  case  If  her  evidence  had  beer 
sufficient  In  other  particulars. 

The  place  ^as  not  far  from  the  plalntlfTs 
home,  on  an  Important  street  with  which, 
presumably,  she  was  familiar.  The  accident 
happeiied  at  about  half  past  4  o'clock  on  a 
summer  day.  She  testified  that  she  was  going 
leisurely  before  she  fell.  There  was  no  car 
that  catised  her  any  hurry,  and'  there  was 
nothing  to  disturb  her  or  distract  her  atten- 
tion. She  testified  that  she  noticed  where  she 
placed  her  feet  as  she  was  approaching,  and, 
iB  reply  to  this  question  of  her  counsel,  "Did 
yon  notice  the  projection  here  of  this  frog, 
as  you  call  it,  before  you  tripped  against  It?" 
she  answered,  "Yes."  We  are  of  opinion  that 
as  she  was  walking  under  such  conditions  and 


noticing  the  projection  of  the  frog,  there  was 
no  evidence  on  which  the  jury  could  find  that 
she  was  In  the  exercise  of  due  care  in  strik- 
ing her  foot  against  the  frog  In  such  a  way  as 
to  throw  her  down.  She  not  only  knew  that 
she  was  walking  across  the  traveled  part  of 
the  street,  used  by  ordinary  teams  and  oc- 
cupied by  a  railway  track,  but  she  then  no- 
ticed the  particular  obstruction  of  which  she 
complains,  and  Instead  of  stepping  over  It, 
she  carelessly  struck  her  foot  against  It.  seem- 
ingly with  a  great  deal  of  force.  There  was 
no  evidence  that  she  was  In  tiie  exercise  of 
due  care.  Ware  v.  Evangellstical,  ete..  So- 
ciety, 181  Mass.  286,  63  N.  El.  885 ;  Falklns  v. 
Boston  Elevated  Railway  iCkx^  188  Mass.  153, 
74  N.  B.  338?  Wlllworth  v.  Boston  Elevated 
Railway  Company,  188  Mass.  220,  74  N.  K 
333;  Hllbom  v.  Boston  ft  Northern  Stieet 
By.  Co.,  191  Mass.  14,  77  N.  SL  648. 
Exceptions  overruled. 


OH  Haw.  ]t7) 
REDDY  V.  RAYMOND. 
(Supreme  Judicial  Court  of  Massachosetts,    £!>• 
sex.    Feb.  28,  1907.) 

1.  ASSIOKUINT   FOB   BENEFIT   OF    CbEDITOBS— 
N&TDSE    AND    ESSENTIAUS— ACCKFTAHCE    BT 

Gbeditobs. 

Where  the  assignee  named  in  a  deed  of  as- 
signment for  the  benefit  of  creditors  was  ji  cred 
Iter  of  the  assignor,  his  signature  to  the  deed 
constituted  an  acceptance  by  falm,  as  a  creditor, 
of  the  provisions  of  the  deed. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  4,  Assignments  for  Benetit  of  Creditors,  » 
181-184.] 

2.  Same  —  CoKSTBUCTioH    and    Ofiibatioh  — 
Pboceediro  Aoainst  Assignob  in  Disbc- 

OABD   OF  ASSIONMBNT— ATTAOBUENT. 

Where  a  deed  of  assignment  for  the  benefit 
of  creditors  was  signed  by  the  assignee  as  a  cred- 
itor, the  title  to  the  goods  assigned  thereapon 
vested  in  the  assignee,  and  they  were  no  longer 
attachable  by  a  creditor  of  the  debtor. 

fEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  4,  Assignments  for  Benefit  of  Creditors, 
SI  572-576.] 

8.  Appeal  —  Review  —  Conclusiveness  of 
Findings— ;QuESTiONS  of  Law  ob  Fact. 
In  replevin  by  an  assignee  for  the  benefit  of 
creditors  for  goods  attaclied  as  belonging  to  the 
assignor,  where  the  assignment  purported  to  be 
for  the  benefit  of  creditors,  and  not  in  fraud 
of  them,  a  general  finding  in  favor  of  the  plain- 
tiil  conclooes  the  question  of  the  validity  of 
the  assignment  as  one  of  fact 

(Ed.  Note.— For  cases  in  point  see  Gent  Dig. 
vol.  3,  Appeal  and  Error,  S  3320.] 

Appeal  from  Superior  Court  Essex  Coun- 
ty ;  Charles  A.'  De  Courcy,  Judge. 

Action  by  Anthony  W.  Reddy  against  F. 
O.  Raymond.  From  a  judgment  for  plaintiit^ 
defendant  appeals.    Affirmed. 

John  J.  Ryan  and  Oeo.  I.  Davis,  for  appel- 
lant   A.  W.  Reddy,  prp  se. 

MORTON,  J.  The  plaintiff  was  a  creditor 
of  the  assignor  as  well  as  the  assignee  nam- 
ed in  the  deed  of  assignment,  and  his  stg> 
nature  to  the  deed  operated  not  only  to  cre- 
ate the  relation  of  assignor  and  assignee  be- 
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tween  the  debtor  and  himself,  but  also  con- 
Btirtuted  an  acceptance  by  him  as  a  creditor 
of  proTlslons  of  the  deed  In  accordance  with 
the  terms  thereof.  Hastingrs  v.  Baldwin,  17 
Mass.  552.  By  his  signature  the  deed  of  as- 
signment became  valid  and  efCectual  to  the 
extent  at  least  of  the  plaintiffs  claim  as  a 
creditor,  and  the  plaintiff  having  taken  pos- 
session nnder  It  of  the  property  before  the 
attachment  had  a  title  to  the  goods  superior 
to  that  of  any  creditor  seeking  to  attach 
them  In  specie.  The  interest  of  the  debtor 
In  the  goods  could  have  been  reached  by 
the  trustee  process  but  the  title  to  the  goods 
themselves  having  vested  in  the  assignee 
tbey  -were  no  longer  attachable  by  a  creditor 
of  the  debtor  as  the  goods  of  the  latter. 
Fall  River  Iron  Works  Co.  v.  Croade,  15 
Pick.  11.  The  assignment  pntported  to  be 
for  the  benefit  of  creditors  not  In  fraud  of 
them,  and  the  general  finding  In  the  plain- 
tlCf's  .favor  concludes  the  qneetlon  as  one  of 
fact.  It  Is  true  that  it  could  have  been 
avoided  by  proceedings  in  bankruptcy  sea- 
sonably b^un  or  by  attaching  creditors  be- 
fore It  had  been  fully  executed;  not  how- 
ever because  It  was  necessarily  In  fnrad  of 
creditors  but  in  the  former  case  because  it 
la  tbe  policy  of  the  law  to  take  the  distribu- 
tion of  bankrupt  estates  into  Its  own  hands, 
and  In  the  latter  case  because  imtll  executed 
by  one  or  more  creditors  the  deed  was  tn- 
etfectuaj  and  the  property  remained  the 
property  of  the  debtor  and  was  attachable 
as  such. 

This  view  of  ithe  effect  of  the  assignment 
renders  It  unnecessary  to  consider  whether 
tbe  attachment  was  dissolved  by  reason  of 
the  failure  of  the  attaching  creditor  to  com- 
ply with  the  demand  made  for  ithe  payment 
of  tbe  mortgage. 

Judgment  affirmed. 

(IS'i  Mass.  448) 

GROGAN  V.  BOSTON  EUEVATED  RT.  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.    Feb.  28,  1907.) 

Street  Railways— Coixision  with  Team  at 

Cbossinq — Contributoky  Negligence. 
Evidence  in  an  action  for  collision  of  an 
electric  street  railway  car  with  plaintiff's  buKRy 
whpn  he  was  driving  over  the  tracks  at  a  street 
crcsslDK  Add  snfiBcient  to  go  to  the  jury  on  the 
question  of  freedom  from  contributory  neKli- 
gence. 

fEd.  Note.— For  cases  In  point,  see  Cent  Dijt. 
vol.  44.  Street  Railroads,  ii  255-257.] 

Exceptions  from  Superior  Court,  Suffolk 
County;   William  B.  Stevens,  Judge. 

Action  by  Richard  H.  Grogan  against  the 
Boston  Elevated  Railway  Company.'  Verdict 
for  plaintiff.  Defendant  excepted.  Excep- 
tions overruled, 

Joseph  Bennett  and  Harry  Bergson,  for 
plaintiff.  Endlcott  P.  Saltonstall  and  San- 
ford  H.  E.  Freund,  for  defendant 

MORTON,  J.  One  of  the  defendant's  cars 
collided    with    the    buggy    In    which    the 


plaintiff  was  driving  as  be  was  crossing  the 
outbound  track  at  Chilmark  street  on  Com- 
mon wealth  avenue  and  threw  blm  out  and 
damaged  the  buggy.  This  action  Is  to  re- 
cover for  the  personal  Injuries  thus  received 
and  for  the  damage  to  the  buggy.  There  was 
a  verdict  for  the  plaintiff  and  the  case  Is 
here  on  the  defendant's  exceptions.  The  only 
question  which  has  been  argued  by  the  de- 
fendant is  whether  the  Jury  should  bate 
been  Instructed  as  requested  to  return  a  ver- 
dict for  the  defendant  It  Is  not  contended 
that  there  was  not  evidence  of  negligence  on 
the  part  of  the  motorman. 

The  plaintiff  testified  on  direct  examination 
that  as  he  turned  onto  the  crossing  he 
"looked  down  and  could  see  the  track  as  far 
down  as  St  Mary  street  and  tbe  houses  be- 
low St  Mary  and  there  was  nothing  to  be 
seen"  and  he  walked  his  horse  leisurely 
across,  turning  a  little  after  he  had  got 
across  one  track  to  avoid  a  depression  in 
Conmionwealth  avenue  with  water  In  It  He 
was  asked  If  he  heard  any  sounding  of  bell 
or  gong  and  he  answered  "no  sound  of  any- 
thing." On  cross-exam  Inntion  he  testified 
"that  when  he  turned  or<o  the  track  he 
looked  but  didn't  see  the  cur .  that  be  knoWs 
positively  that  the  car  was  not  right  within 
close  proximity;  •  •  •  that  when  he 
looked  to  see  if  a  car  was  coming,  he  had 
begun  to  turn  on  and  headed  the  horse  that 
way;  •  •  »  that  he  put  his  head  out  of 
the  buggy  both  before  the  time  before  be 
turned  to  go  across  the  track  and  after  the 
time  that  he  turned  to  head  for  the  crossing ; 
*  *  *  that  he  can't  say  that  he  looked 
tbe  moment  before  bis  horse  stepped  on  tbe 
second  track,  the  track  the  car  was  coming 
on,  but  be  looked  while  he  was  crossing  over 
through  the  glass  in  the  top  of  the  buggy ; 
that  tbe  glass  was  wet  from  tbe  rain  but  it 
didn't  obstruct  the  view;  that  the  last  time 
he  put  his  head  out  his  horse  and  buggy 
were  about  In  tbe  first  track ;  that  he  got  a 
view  down  to  St  Mary  street  •  •  •  and 
could  see 560  feet;  that  from  tbe  point  where 
he  was  when  be  looked  out  bis  horse  went 
about  26  feet. to  the  place  where  he  was 
struck;  and  that  when  he  looked  down  to 
St  Mary  street  a  distance  of  560  feet  he 
saw  St  Mary  street  but  no  car."  There  was 
testimony  tending  to  show  that  it  was  a 
wet  and  stormy  day  with  the  wind  blowing 
bard  and  that  the  car  was  going  at  from 
20  to  25  miles  an  hour;  "at  a  break-neck 
speed,"  as  one  of  the  witnesses  testified. 
There  was  also  testimony  tending  afilrmative- 
ly  to  show  that  no  bell  was  rung  or  gong 
sounded.  The  defendant  Introduced  testi- 
mony contradictory  of  and  irreconcilable 
with  that  introduced  by  the  plaintiff  as  to 
the  speed  with  which  the  car  was  going  and 
the  ringing  of  a  bell  or  gong  and  the  cir- 
cumstances nnder  which  the  accident  hap- 
pened and  tending  to  show  that  the  plaintiff 
turned  almost  directly  across  tbe  track  In 
front  of  the  approaching  car  and  could  or 
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should  haye  seen  tbe  car  for  nearly  half  a 
mtle.  B]]t  tbe  question  was  one  we  tlitnk  for 
tbe  Jury  to  pass  upon.  We  do  not  see  bow 
It  could  bare  been  ruled  as  matter  of  law 
tbat  the  plaintiff  was  not  in  tbe  exercise  of 
due  care.  We  think  tbat  tbe  case  was 
rightly  left  to  tbe  Jury.  Robbins  v.  Spring- 
field St  Ry.,  165  Mass.  80,  42  N.  E.  334; 
Hennessey  v.  Taylor,  189  Masa  683,  79  N. 
E.  224,  3  L.  R.  A.  (N.  S.)  345. 
Exceptions  overruled. 

(194  Mass.  348) 

GLEASON  V.  DALY. 

(Supreme  Judicial  Court  of  Massachusetts. 

Plymouth.    Feb.  28,  1907.) 

Witnesses  —  Cross-examination  —   Dis- 
cretion OP  Trial  Court. 

A  witness  at  the  execution  of  a  will  testi- 
fied tbat  when  the  will  was  siren  to  testator 
he  was  told,  "This  is  your  will  sivint;  all  your 
property  to  Gusty,"  nnd  that,  on  beinx  aslsed 
if  he  wanted  a  pen,  he  nodded  his  head  and 
readied  tor  it.  The  witness  testified  further 
that  be  saw  testator  take  a  teacup  in  his  hand 
and  drink  from  it  on  or  alx>ut  the  day  the 
will  was  executed,  and  that  on  various  occa- 
sions he  had  asked  testator  how  he  felt,  to 
which  testator  replied.  "Pretty  well."  Held, 
tbat  the  trial  court  did  not  err  in  ezcludinK  a 
question,  asked  the  witness  on  cross-examinaion, 
inquiring  if  be  had  not  made  a  statement,  on 
the  day  the  will  was  executed,  "tbat  it  was 
a  shame  to  make  that  man  make  a  will ;  they 
mieht  as  well  have  a  dead  man,"  where  the  wit- 
ness was  not  qualified  to  express  an  opinion 
upon  the  sanity  of  testator,  and  had  not  ex- 
pressed any  opinion  as  to  his  sanity,  but  bad 
simply  testified  as  to  certain  facts  relating  to 
testator's  physical  condition. 

fEd.  Note.— For  cases  in  noint,  see  Cent  Dijr. 
vol.  50,  Witnesses,  H  923-930.] 

Exceptions  from  Supreme  Judicial  Court, 
Plymouth  County. 

Proceedings  by  Augusta  J.  Gleason  against 
Elizabetb  Daly  for  probate  of  will.  From  a 
decree  of  the  probate  court  admitting  will 
to  probate,  Elizabetb  Daly  appealed  to  the 
Supreme  Judicial  Court  From  a  Jury  find- 
ing upholding  said  will,  she  brings  excep- 
tions.   Exceptions  overruled. 

Appeal  by  Elizabetb  Daly  from  a  decree 
of  tbe  probate  court  admitting  to  probate  tbe 
will  of  one  John  Gritfln.  In  tbe  Supreme 
Judicial  Court  tbe  Jury  found  tbat  the  will 
was  executed  according  to  law  and  that  tbe 
testator  was  of  somid  and  disposing  mind 
and  memory  at  tbe  time  of  its  execution. 
Appellant  excepted. 

D.  J.  Sbeerlu,  for  appellant  Rlcbd.  W. 
Nutter,  for  petitioner. 

HAMMOND,  J.  One  of  tbe  issues  was 
whether  at  the  time  of  tbe  execution  of  tbe 
will  the  testator  was  of  sound  and  dispos- 
ing mind  and  memory;  and  on  this  issue  the 
evidence  was  conflicting. 

The  will  was  executed  in  a  ward  of  a  bos- 
pltal,  and  there  were  in  tbe  ward  at  the  time 
tbree  persons  besides  tbe  subscribing  wit- 
oesaes.  TUeston,  one  of  these  tbree,  was 
called  In  support  of  tbe  wilL    He  testified 


among  other  things  that  when  tbe  will  was 
presented  to  Griffin,  tbe  testator,  he  was 
told,  "This  is  your  wlW  giving  all  your  prop- 
erty to  Gusty  [the  petitioner],"  and  was  ask- 
ed if  be  wanted  to  sign  it;  tbat  Griffin  nod- 
ded bis  bead  and  reached  for  tbe  pen.  He 
further  testified  tbat  be  saw  Griffin  take  a 
teacup  in  bis  band  and  drink  from  it  on  or 
about  tbe  day  tbe  will  was  executed,  and 
tbat  on  various  occasions  be  had  asked  Grif- 
fin bow  be  was  and  Griffin  bad  answered 
"Pretty  well."  On  cross-examination  the 
witness  was  asked  If  he  had  not  said  to  one 
Sullivan,  tbe  ordeily  at  the!  hospital,  on  the 
same  day  tbe  will  was  executed,  "Tbat  It 
was  a  shame  to  make  tbat  man  make  a  will 
They  might  as  well  have  a  dead  man."  The 
question  was  objected  to  by  tbe  appellee  as 
calling  for  the  opinion  of  the  witness  on  tbe 
testator's  mental  capacity;  but  the  appel- 
lant stated  that  tbe  question  was  asked  with 
tbe  intention  of  contradicting  tbe  witness.  If 
he  should  answer  In  tbe  negative,  by  caliiog 
Sullivan.  The  conrt  excluded  tbe  question, 
tbe  appellant  excepted,  and  the  only  matter 
for  us  to  determine  Is  whether  there  was  er- 
ror in  law  in  excluding  this  question. 

Since  Tileston  was  not  qualified  to  express 
an  opinion  upon  tbe  sanity  of  the  testator, 
the  only  ground  upon  wbicb  tbe  qnestioB 
was  admissible,  if  at  all,  was  tbat  an  answer 
in  tbe  affirmative  would  tend  to  contradict 
bis  previous  statements  and  tbns  weaken 
bis  credibility. 

Tileston  bad  not  expressed  any  opinion  as 
to  tbe  sanity  of  the  testator.  He  had  simply 
testified  to  certain  very  simple  physical  acts 
of  the  testator.  Tbe  statement  which  it  is 
said  be  made  to  Sullivan,  when  fabrly  con- 
sidered, is  rather  a  statement  respecting  the 
mental  capacity  of  the  testator  than  his 
physical  condition,  and  there  was  danger 
tbat  it  would  be  regarded  by  the  Jury  as  af- 
firmative evidence  of  the  testator's  mental 
capacity.  Under  these  circumstances  tbe 
Judge  was  Jus.tified  In  holding  somewhat 
strictly  to  the  rule  as-  to  contradictory  evi- 
dence; and  be  may  have  concluded  tbat  the 
alleged  statement  was  so  vague  and  indefi- 
nite as  not  to  have  any  tendency  to  con- 
tradict tbe  witness.  In  coming  to  such  a  con- 
clusion we  do  not  see  that  he  committed  any 
error.  Tbe  case  differs  from  cases  like  Hatb- 
away  v.  Crocker,  7  Mete  262,  and  Brown  t. 
Brown,  108  Mass.  386,  and  should  stand 
with  Hubbell  v.  Blssell,  2  Allen,  196,  and 
similar  cases. 

Exceptions  overruled. 


(1»5  Man.  W 
CLAPP  V.  DONALDSON. 
(Supreme  Judicial  Court  of  Massachosetts. 
Suffolk.    March  5,   1907.) 
1.  Lanolord  ano  Tenant— Defective  Pbu- 
iSES  —  Injuries  to  Thibd  Persons  —  Durr 
TO  Repair. 

Where  defendant  refused  to  repair  certala 
premises  when  let  to  a  tenant,  tbe  oblijsatiaB  to 
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keep  the  premises  In  repair,  Inclndins  a  coal 
hole  into  which  plaintiff  snbsequently  fell,  was 
either  impliedly  assumed  by  the  tenant  or  rested 
on  him  as  the  oocapier  of  the  premises  by  op- 
eration of  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Di;;. 
vol.  32.  Landlord  and  Tenant,  {  636.] 

2.  Save— Antecedent  SirFECTS. 

Where,  after  certain  premises  were  let  to 
a  tenant,  the  cover  of  a  coal  bole  appurtenant 
thereto  was  raised  by  prying  it  up  with  shovels 
and  a  bar  in  such  a  way  as  to  injure  the  edxes 
of  the  stone  into  which  it  fitted,  and  there  was 
no  proof  as  to  the  condition  of  the  hole  at  the 
time  of  the  letting,  except  what  might  be  In- 
ferred from  the  description  of  its  condition  at 
the  time  plaintiff  was  injnred  by  fallinx  into 
the  hole,  some  seven  or  eight  months  thereafter. 
plaintiff  was  not  entitled  to  recover  on  the 
theory  that  the  hore  was  defective  at  the  time 
of  the  letting. 

Report  from  Superior  Court,  Suffolk  Coun- 
ty; Lemnel  Le  B,  Holmes,  Judge. 

Action  by  Helen  L.  Clapp  against  Jamea 
Donaldson  to  recover  for  Injuries  received  by 
plaintiff  falling  Into  a  coal  hole  on  Massachn- 
setts  avenue.  In  the  city  of  Boston.  A  ver- 
dict was  directed  for  defendant:  it  being 
agreed  that.  If  the  decision  of  the  court  was 
right  In  the  matter  of  liability,  the  verdict 
was  to  stand,  but  otherwise  final  Judgment 
should  be  entered  for  plaintiff  In  the  sum 
of  $1,600  and  costs,  whereupon  the  case  was 
reported  to  the  Supreme  Judicial  Court. 
Judgment  on  verdict 

Whipple,  Sears  &  Ogden,  Chas.  "W.  Bond, 
and  Henry  H.  Bond,  for  plaintiff.  Eaton  & 
McKnlght,  for  defendant 

MOBTON,  J.    Tbe  coal  hole  Into  which  the 

plaintiff  fell  was  maintained  In  connection 
with  premises  belonging  to  the  defendant; 
but  that  of  Itself,  Is  not  sufficient  to  estab- 
lish his  liability  for  tbe  accident    In  order 
to  render  him  liable,  there  must  be  evidence 
warranting  a  finding  that  he  was  responsible 
for  tbe  condition  of  the  coal  hole,  and  that 
the  accident  was  due  to  his  neglect  to  keep 
It  In  a  proper  condition.    The  accident  hap- 
pened on  or  about  July  10,  1903.    On  or 
about  December  1, 1902,  the  premises  had  been 
let  by  the  defendant  by  an  oral  agreement 
to  one  Miller.    Tbe  defendant  though  asked 
by  the  tenant  at  the  time  of  letting  to  make 
repairs,  refused  to  do  so,  and  the  obligation 
to  keep  the  premises  In  repair,  Including  the 
coal  hole,  was  thus  either  impliedly  assumed 
by  the  tenant  or  rested  upon  him  as  occupier 
l^  operation  of  law.    Lowell  v.  Spauldlng,  4 
Cush.  277,  50  Am.  Dec.  775;  Cunningham  v. 
Cambridge   Savings   Bank,    138   Mass.   480; 
Clifford  V.  Atlantic  Cotton  Mills,  146  Mass. 
47,  16  N.  E.  84,  4  Am.  St.  Rep.  279.    The 
plaintiff  however  seeks  to  hold  the  defendant 
on  tbe  ground  tbat  the  accident  was  caused 
by  a  worn  condition  of  tbe  coal  hole  which 
existed  at  the  time  of  the  letting,  and  relies 
oa  Dalay  r.  Savage,  145  Mass.  38,  12  N.  E. 
841,  1  Am.  St  Rep.  429.    But  that  case  was 
materially  different  from  this.    In  tbat  case 
the  accident  occurred  a  little  more  than  a 


month  after  the  letting,  and  there  was  evi- 
dence that  the  bedstone  Into  which  the  cover 
fitted,  was  "well  worn,  chipped  off  and  brok- 
en at  the  edges,"  and  that  (what  Is  fully  as 
Important)  "the  bed  had  not  changed  in  this 
respect  during  the  tenancy."  There  was  thus 
affirmative  evidence  tending  to  show  that  the 
coal  hole  was  In  a  permanently  dangerous 
condition  when  the  premises  were  let  In 
the  present  case  the  plaintiff  offered  no  evi- 
dence of  the  condition  of  the  coal  hole  at  the 
time  of  the  letting  except  what  might  be  in- 
ferred from  the  description  of  Its  condition 
at  tbe  time  of  the  accident  between  seven 
and  eight  months  after.  During  that  time  it 
had  been  used  many  times  by  the  tenant  for 
putting  In  coal  and  the  cover  had  been  raised 
by  prying  it  up  with  shovels  and  a  bar  ta 
such  a  way  as  naturally  to  wear  and  chip 
the  edges  of  the  stone  Into  which  It  fitted. 
It  could  not  be  determined  therefore  whether 
tbe  dangerous  condition  at  the  time  of  the 
accident  existed  at  tbe  time  of  letting,  and 
the  use  of  tbe  coal  bole  by  tbe  tenant  merely 
aggravated  that  condition,  or  whether,  as- 
suming that  tbe  evidence  would  warrant  a 
finding  that  It  was  more  or  less  worn  at  tbe 
time  of  the  letting,  It  was  rendered  danger- 
ous by  tbe  subsequent  use,  and  the  burden 
of  proof  was  not  therefore  sustained  by  the 
plaintiff.  Moreover  the  undisputed  evldenc? 
showed  tbat  there  was  an  eye  on  the  under 
side  of  the  cover  to  which  was  attached  a 
rope  and  It  would  seem  that  the  Insecurity  of 
the  cover  was  due  to  the  tenant's  neglect  to 
fasten  It  properly.  We  think  that  the  case 
comes  within  Frlschberg  v.  Hurter,  173  Mass. 
22,  62  N.  B.  1086,  rather  than  Dalay  t.  Sav- 
age, supra. 
Verdict  for  defendant  to  stand. 


(IM  Mass.  362) 
MoMANUS  V.  THING  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Feb.  28.  1907.) 

NEOuoKnoB— Case  Reqttibed  as  to  Tbes- 

PAB8EB9  AND  LICENSEES. 

Where,  by  an  arrangement  between  the 
various  tenants  of  a  bnilding,  no  one  of  them 
had  any  right  to  use  a  certain  elevator  while 
it  was  being  used  by  any  other  tenant,  and 
plaintiff,  a  servant  of  one  of  the  tenants,  went 
upon  the  elevator  contrary  to  the  agreement, 
he  was,  as  to  the  tenant  using  the  elevator,  a 
trespasser  or  licensee,  and  the  tenant  using 
the  elevator  was  not  liable  for  Injuries  to  plain- 
tiff, owing  to  the  negligence  of  his  servant  In 
operating  the  elevator,  unless  such  servant  acted 
willfully  or  with  such  reckless  wantonness  as 
to  amount  to  willful  wrong. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  37,  Negligence,  S8  45-47.] 

Exceptions  frcHn  Superior  Court,  Suffolk 
County;  John  A.  Aiken,  Judge. 

Action  by  John  McManus  against  Samuel 
B.  Thing  and  others.  Judgment  In  favor 
of  plaintiff,  and  d^endants  bring  exceptions. 
Exceptions  sustained. 
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James  E.  C<otter  and  Conrad  Reno,  for 
plaintiff.  Edward  E.  Blodgett  and  Robert 
E.  Goodwin,  for  defendants. 

LORING,  J.  iBy  the  plalntirs  own  testi- 
mony, under  the  arrangement  then  In  force 
as  to  the  use  of  tbe  elevator  by  the.dlfferent 
occupants  of  the  building,  be  (the  plaintiff) 
bad  no  right  on  it,  to  it,  (»r  the  use  of  it  if  it 
was  being  used  by  Redding;  and,  fnrther,  In 
effect,  that  If  the  defendant's  broken  boxes 
were  on  the  elevator  to  be  taken  back  and 
Redding  had  not  left  the  elevator  since  be 
brought  them  down,  the  elevator  was  being 
used  by  Redding  within  the  arrangement 
testified  to  by  blm.  There  did  not  seem  to 
have  been  any  evidence  to  the  contrary. 

It  Is  plain  therefore  that  if  the  jury  be- 
lieved Reddlng's  story  the  plaintiff  was  a 
trespasser,  or  at  most  a  licensee  at  the  tlmt 
of  the  accident  Albert  v.  Boston  Elevated 
Ry.,  185  Mass.  210,  70  N.  E.  52;  Shea  v. 
Gumey,  163  Mass.  184,  89  X.  E.  996,  47  Am. 
St  Rep.  446.  It  is  Immaterial  which,  for  if 
either  a  trespasser  or  a  licensee  the  defend- 
ants were  not  liable  unless  their  servant 
Redding  Injured  tbe  plalntlf  willfully  or 
acted  with  such  reckless  wantonness  as  to 
amount  to  a  willful  wrong  and  thereby 
caused  the  Injury.  Banks  v.  Braman,  188 
Mass.  867,  74  N.  E.  594;  Bjornquist  v.  Bos- 
ton &  Albany  R.  R.,  185  Mass.  130,  70  N. 
E.  53,  102  Am.  St  Rep.  332;  Albert  v.  Boston 
Elevated  Ry.,  185  Mass.  210,  70  N.  E.  52; 
Shea  V.  Gumey,  1G3  Mass.  l&l,  39  N.  B.  996, 
47  Am.  St  Rep.  446. 

For  these  reasons  the  ninth,  tenth,  elev- 
enth, twelfth  and  thirteenth  rulings  asked 
for,  or  the  substance  of  them  should  have 
been  given. 

In  place  of  doing  so  the  presiding  judge 
told  the  Jury  that  they  should  find  for  tbe 
plaintiff  it  they  found  that  Redding  (In  the 
course  of  the  defendant's  employ)  was  gnUty 
of  ordinary  negligence  and  the  Injury  to  the 
plaintiff  was  caused  thereby. 

Exceptions  sustained. 


UM  Mass.  468) 

CONROT  r.  O.  W.  &  V.  SMITH  IRON  CO. 

(Supreme  Jndldal  Court  of  Massachusetts. 
Suffolk.    Feb.  28.  1907.) 
L  Appeal— Review— Issues  op  Fact. 

Where  the  issues  of  fact  in  a  personal  In- 
jury case  have  been  properly  submitted  to  the 
jnry,  and  they  have  made  their  lindinxa  there- 
on, tbe  appellate  court  cannot  revise  them. 
2.  Master   and   Servant— Iwjuby   to   Sebv- 

ANT— Negligence  op  Master— Concubkino 

Neoi.ioence  op  Third  Party. 

Where  an  Injury  was  due  to  tbe  negligence 
of  the  defendant's  servants,  tbe  concurrintc  neg- 
lii^ence  of  otlier  persons  would  constitute  no 
defense  to  the  action. 

FEd.  Note. — For  cases  In  point,  see  (3ent  Dig, 
vol.  34.  Master  and  Servant.  S  165.] 

8.  SAiiB— Instructions— Existence  of  Rela- 
tion. • 

Where  an  Injury  was  alleged  to  have  been 
caused  by  the  ncsligence  of  defendant's  foreman. 


it  was  not  error  to  instruct  the  Jury  that  they 
must  find  that  tbe  foreman  was  acting  witUn 
the  scope  of  his  employment  b7  defendant  and 
had  in  no  way  become  tbe  servant  of  another, 
in  order  to  tender  defendant  liable. 

EiXceptions  from  Superior  (Tourt,  Suffolk 
County;  Lemuel  Le  B.  Holmes,  Judge. 

Action  by  Michael  J.  Conroy  against  O.  W. 
&  F.  Smith  Iron  Company.  To  an  order 
denying  defendant's  motion  for  a  directed 
verdict,  it  excepted.    Exceptl<His  overruled. 

James  E.  (hotter  and  Conrad  Reno,  for 
plaintiff.  Walter  L  Badger  and  Wm.  Harold 
Hitchcock,  for  defendant 

SHELDON,  J.  On  the  evidence  a  verdict 
could  not  have  been  ordered  for  the  defend- 
ant 

Tbe  jury  had  a  right  to  find  that  the  work 
of  hoisting  the  beams  was  done  under  the  di- 
rection of  Sears,  the  defendant's  foreman; 
that  the  accident  was  due  to  bis  negligence  in 
selecting  a  chain  which  manifestly  was  unfit 
for  this  work,  although-  proper  straps  fbr  tbe 
purpose  bad  been  provided  by  the  other  con- 
tractor, and  to  find  that  there  was  negli- 
gence In  the  manner  which  he  adopted  of 
fastening  tbe  beam  to  the  chain ;  and  that  in 
what  he  did  he  was  acting  for  tbe  defend- 
ant and  within  the  scope  of  bis  employment 
This  issue  was  submitted  to  the  jury  with 
proper  instructions,  and  they  were  expressly 
told  that  if  the  defendant  was  not  concern- 
ed In  the  hoisting  of  the  beam,  and  if  what 
Sears  did  was  merely  a  voluntary  perform- 
ance by  him  of  part  of  the  work  of  the  Mor^ 
rill  &  Whlton  Company,  then  tbe  defendant 
would  not  be  liable.  The  jury  have  passed 
upon  this  question,  and  we  cannot  revise 
their  finding.  See  Hale  v.  N.  Y.,  N.  H.  &  U. 
R.  R.,  190  Mass.  84,  76  N.  R  650 ;  Melvin  v. 
Pennsylvania  Steel  (^.,  180  Mass.  196,  (Si 
N.  E.  879.  It  has  not  been  argued  that  tbe 
plaintiff  was  not  himself  in  tbe  exercise  of 
due  care.  Meagher  ■  v.  Crawford  Laundry, 
187  Mass.  586,  73  N.  E.  853;  Smith  v.  Baker 
[1891]  A.  C.  325, 

Nor  do  we  find  any  error  In  the  specific  In- 
structions that  were  given.  If  this  accident 
was  due  to  the  negligence  of  the  defendanfa 
servant  or  agent,  the  concurring  negligence 
of  the  other  contractor,  If  proved,  would 
constitute  no  defense  to  this  action.  Butler 
V.  New  England  Structural  Oon  191  Mass. 
397,  401,  77  N.  E.  764;  Oullghan  v.  BuUer, 
189  Mass.  287,  292,  75  N.  E.  726 ;  Murray  v. 
Boston  Ice  (Jo.,  180  Mass,  165,  168,  «1  N.  B. 
1001;  Boston  Woven  Hose  &  Rubber  (Jo.  v. 
Kendall,  178  Mass.  232,  236,  237,  59  N.  a 
657,  51  L.  R.  A.  781,  80  Am.  St  Rep.  478. 

Tbe  instructions  given  required  the  Jury  to 
find  that  Sears  was  acting  within  the  scope 
of  his  employment  by  the  defendant,  and 
had  in  no  way  become  the  servant  of  ths 
Morrill  &  Whlton  Company.  The  crltldsnu 
made  upon  them  by  the  defendant's  counsel 
are  not  well  founded,  and  the  decisions  cited 
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by  him  are  not  applicable  to  tbe  facta  settled 
by  the  Jnry. 
KzceptlooB  oTermled. 

(1S4  If  ass.  476) 

CONROY  T.  MOREIUi  &  WHITON  CONST. 
CO. 

(Sapreme  Judicial  Court  of  Massacbuaetti. 
Suffolk.    Fel>.  2a  1907.) 

i.  Masteb  and  Sebvaut— Ihjubixs  to  Sxay* 

ANT— Defects  in  Appliances. 

A  master  cannot  b«  held  to  be  neslieent 
in  farnishinK  an  improper  appliance,  if  such 
appliance  was  suitable  for  the  work  yrhich  it 
was  intended  to  do. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Die. 
vol.  34,  Master  and  Servant,  ff  199-204.] 

2.  Samb— Pboxihatc  Cause  or  Isravr. 

Where  the  negliKence  causinK  plaintiFs  In- 
Jaries  was  the  act  of  one,  not  a  leryant  of  de- 
fendant, selectinK  from  the  proper  appliances 
famished  by  the  defendant  one  which  was  not 
adapted  for  this  particular  piece  of  work,  de- 
fendant is  not  liable. 

[Ed.  Note.— For  cases  in  point  see  Cent  Die 
ToL  34,  Master  and  Servant  i  168.] 

Exceptions  from  Superior  Conrt,  Suffolk 
County;  Lemuel  Le  B.  Holmes,  Judge. 

Action  by  Michael  J.  Conroy  against  the 
Morrill  &  Whlton  Construction  Company. 
Defendant  excepted  to  tbe  refusal  to  order 
a  verdict  In  Its  favor.    Elsceptlons  sustained. 

James  El  Cotter  and  Conrad  Reno,  for 
plaintiff.  John  Lowell  and  James  A.  Lowell, 
for  defendant 

SHELDON,  J.  This  case  was  ar^ed  with 
the  case  of  the  same  plaintiff  against  the  O. 
W.  A  F.  Smith  Iron  Company,  80  N.  E.  488, 
bnt  presents  somewhat  different  questions. 
The  defendant  rested  at  the  end  of  the  plain- 
tiff's case,  and  excepted  to  tlie  refusal  of  the 
presiding  justice  to  order  a  verdict  in  its 
favor;  and  this  presents  the  only  question. 

The  plaintiff's  only  contention  as  to  negli- 
gence of  the  defendant  Is  that  there  was  evi- 
dence that  tbe  iron  chain  furnished  by  the 
defendant  for  hoisting  the  t>eams  was  un- 
safe and  unsuitable  for  use  with  tbe  small 
beam  which  fell  and  caused  tbe  accident,  for 
tbe  reason  that  tbe  chain  was  too  large  and 
heavy  and  Inflexible  to  "bind"  and  afford 
sufficient  frictlonal  resistance,  to  hold  tbe 
beam  while  being  hoisted.  There  was  evi- 
dence that  this  was  tbe  case;  but  it  also  ap- 
pears, and  we  do  not  understand  it  to  be 
disputed  by  the  plaintiff,  that  this  chain  was 
proper  and  suitable  to  be  used  for  some  of 
the  hoisting  to  be  done,  and  that  tbe  de- 
fendant provided  proper  straps  and  slings  for 
the  hoisting  of  small  beams  like  the  one  in 
qnestlon.  It  cannot  be  said  to  be  negligence  in 
tbe  defendant  that  it  provided  suitable  and 
different  chains  and  appliances  for  the  hoist- 
ing of  heavy  and  light  weights,  If  eadi  in- 
stnimentallty  that  It  provided  was  suitable 
for  tbe  work  which  it  was  Intended  to  do; 
and  we  find  no  evidence  that  this  was  not 
th*  caaei    QClw  accident  waa  not  due  to  any 


negligence  of  tbe  defendant  in  famishing  an 
Improper  appliance,  as  in  the  cases  relied 
on  by  the  plaintiff.  Ford  v.  Eastern  Bridge 
*  Structural  Co.  (Mass.)  78  N.  E.  771;  Carroll 
V.  Metropolitan  Coal  Co.,  189  Mass.  159,  75  N. 
B.  84 ;  Arnold  v.  Harrington  Cutlery  Co.,  189 
Mass.  647.  76  N.  B.  194;  White  v.  William  H. 
Perry  Co.,  100  Mass.  99.  76  N.  B.  612 ;  Kalleck 
V.  Deerlng,  169  Mass.  200,  47  N.  B.  698 ;  Mow- 
bray V.  Merryweather  [1895]  1  Q.  B.  857.  The 
negligence  from  which  tbe  plaintiff  suffered 
was  the  act  of  Sears  In  selecting  from  tbe 
proper  appliances  furnished  by  tbe  defendant 
one  which  was  not  adapted  for  this  particular 
piece  of  work;  and  the  plaintiff  has  not  nr- 
gned  that  Sears  was  in  any  sense  acting  for 
the  defendant  No  doubt,  if  the  defendant 
bnd  been  guilty  of  the  negligence  complained 
of.  it  could  not  be  said  as  a  matter  of  law 
that  the  intervening  negligence  of  Sears 
would  have  relieved  it  from  liability.  Con- 
roy V.  G.  W.  &  F.  Smith  Iron  Co.,  supra.  But 
there  was  no  evidence  upon  which  this  could 
have  been  found.  It  Is  not  necessary  to 
examine  tbe  cases  In  which  a  master  who 
has  furnished  both  proper  and  improper  tools 
or  appliances  has  been  held  not  to  be  liable  for 
injury  occasioned  to  a  servant  by  a  fellow 
servant's  neglicent  selection  of  an  Improper 
one  for  use.  See  Wolfe  v.  New  Bedford  Cord- 
age Co.,  189  Mass.  501, 70  N.  El  222;  Morrison 
V.  Whlttler  Machine  Co.,  184  Mass.  89,  67 
N.  E.  646;  Hayes  v.  N.  Y.,  N.  H.  &  H.  R.  R., 
187  Muss.  182-184,  72  N.  B.  841;  Miller  v.  N. 
Y.,  N.  H.  ft  H.  R.  R..  175  .Ma'ss.  363,  56  N.  B. 
282;  Young  v.  Boston  ft  Maine  B.  R.,  168 
Mass.  219,  46  N.  a  624;  McKinnon  y.  Nor- 
cross,  148  Mass.  633,  20  N.  E.  183.  8  L.  R  A.^ 
320;  Johnson  v.  Boston  Towboat  Co.,  135 
Mass.  209,  40  Am.  Rep.  45& 

We  are  of  opinion  that  a  verdict  should 
have  l>een  ordered  for  tbe  defendant;  and  it 
is  unnecessary  to  consider  any  of  the  other 
questions   presented. 

Exceptions  sustained. 

(194  Mass.  116) 
LOMBARD  et  al.  v.  BRYNB  et  aL 
(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Feb.  27.  1907.) 
Bills  and  Notes— AcnoR—BvioEWCB— Bub- 
den  oy  Pboof. 

In  an  action  on  a  note,  where  the  defend- 
ant sets  up  that  his  signature  was  without  con- 
sideration, inasmuch  as  it  was  merely  for  the 
accommodation  of  the  plaintiff,  the  burden  of 
provinx  consideration  was  on  the  plaintiff 
throughout  the  trial. 

[Ed.  Note.- -For  cases  in  point,  see  Cent  DiK. 
vol.  7.  Bills  and  Notes,  {§  1652-1662.] 

Exceptions  from  Superior  Court,  Suffolk 
County;    Charles  U.  Bell.  Judge. 

Action  by  Samnel  Lombard  and  others 
against  James  Bryne  and  others.  Verdict 
for  plaintiffs,  and  defendants  except.  Bx- 
ceptions  sustained. 

Julian  O.  Woodman,  for  plalntlffB.  Bte- 
phen  H.  Tjng  and  M.  U  Sanborn,  for  <1»^ 
fendanta. 
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KNOWLTON,  C.  J.  The  question  at  the 
trial  was  whether,  as  between  the  plaintiff 
and  the  defendant  Hellen,  there  was  a  con- 
sideration for  Hellen's  signature  upon  the 
note.  The  production  of  the  note  made  a 
prima  facie  case  on  this  point,  in  favor  of 
the  plaintiffs.  The  defendant  sought  to 
meet  It  by  showing  that  the  presumption 
which  would  ordinarily  arise  from  the  form 
of  the  note  was  not  well  founded,  and  that 
there  was  no  consideration  for  bis  signing, 
inasmuch  as  he  afiSxed  bis  siignature  merely 
for  the  accommodation  of  the  plaintiffs.  On 
the  question  whether  there  was  a  considera- 
tion for  the  note,  the  burden  of  proof  was 
on  the  plaintiff  throughout  the  trial.  The 
evidence  offered  by  the  defendant  was  on 
that  issue,  and  was  intended  to  meet  and 
answer  the  contentions  of  tbe  plaintiffs.  If, 
on  the  whole  evidence,  the  matter  in  dis- 
pute was  left  in  an  even  balance,  the  plain- 
tiffs would  fail. 

This  is  not  like  a  case  where  the  defendant 
seelcs  to  avoid  the  effect  of  prima  facie  evi- 
dence by  the  proof  of  an  independent  fact 
outside  of  the  Issue,  whereby  he  is  relieved 
from  liability.  In  such  a  case  the  defend- 
ant has  the  burden  of  proving  the  fact,  and 
if  he  falls,  the  original  prima  facie  case 
prevails. 

The  present  case  cannot  be  distinguished 
in  principle  from  Perley  v.  Periey,  144  Mass. 
104,  10  N.  B.  726.  See  Delano  v.  Bartlett. 
6  Cush.  364;  Bronit  v.  Hanson,  158  Mass. 
17,  82  N.  E.  900;  Temple  v.  Phelps,  192 
Mass. ,  79  N.  B.  482. 

The  jury  should  have  been  instructed  that, 
on  the  whole  evidence,  the  burden  was  on  the 
plaintiff  to  prove  that  the  defendants'  in- 
dorsement was  for  a  valuable  consideration. 

Exceptions  sustained. 


(194   Mass.  280) 
HUBBARD  et  al.  v.  WORCESTER  ART 

MUSEUM. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.    Feb.  27.  1007.) 

1.  Wilis— Extent  of  Testauentabt  Poweb 
— Charitablb  Gifts. 

As  against  their  heirs,  testators  may  dis- 
pose of  all  their  property  for  charitable  pur- 
poses, subject  only  to  the  statutory  rlRhts  of 
the  husband  or  wife. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  49.  Wills.  {  36.1 

2.  Charities  —  CuABiTABUE   Cokpobations — 
VAXiDiry  OF  Df.vise. 

Under  Rev.  Laws,  c  125,  |  8.  providins: 
that  charitable  corporations  are  authorized  to 
hold  real  and  personal  estate  to  an  amount  not 
exceeding  $1,500,000,  a  devise  to  such  a  corpora- 
tion in  excess  of  that  amount  is  valid  as  asainst 
all  except  the  state,  and  is  wholly  validated 
bj  the  subsequent  enactment  of  St.  1906,  p. 
278,  c.  312,  (giving  the  corporation  power  to 
hold  property  m  excess  of  the  amount  received. 

3.  Same- Doctrine  of  Ct  Pbes. 

Even  if  a  devise  to  a  charitable  corporation 
in  excess  of  the  amount  limited  by  Rev.  Laws, 
c.  125,  {  8,  to  l>e  held  by  sach  corporation,  is 
void,  where,  by  the  subsequent  enactment  of  St. 


1906,  p.  278,  c.  312,  the  corporation  is  (fivea 
power  to  bold  more  than  the  amount  devised, 
the  court  will  appoint  the  corporation  named 
as  trustee  to  administer  the  fund  under  the 
doctrine  of  cy  pres. 

Report  from  Supreme  Judicial  Court,  Suf- 
folk County. 

Petition  by  Benjamin  W.  Hubbard  and 
others  for  leave  to  file  an  information  in  the 
nature  of  quo  warranto  against  the  Worces- 
ter Art  Museum.  Case  reported.  Petition 
dismissed. 

J.  Laurence  Campbell,  for  Eleanor  C.  Bub- 
bard.  John  C.  Gray,  T.  H.  Gage,  Jr.,  and 
Roland  Gray,  for  respondent  Art  Sluseum. 
Boyd  B.  Jones  and  Frederlcit  P.  Cabot,  for 
Gorham  Hubbard  and  others.  Cbarlrg  A. 
Snow,  for  Benjamin  W.  Hubbard  and  others. 

KNOWLTON,  C.  J.  This  Is  a  petition 
brought  by  the  heirs  of  Stephen  Salisbury, 
late  of  Worcester,  deceased,  for  leave  to  file 
an  Information  in  the  nature  of  a  quo  war- 
ranto against  the  respondent,  under  Rev. 
Laws,  c.  192,  J  J  6-13.  The  Worcester  Art 
Museum  Is  a  corporation,  established  under 
the  provisions  of  Pub.  St  1882,  c.  115  (Rev. 
Laws,  c.  125),  whose  purposes,  as  set  forth 
in  the  agreement  for  its  organization,  are  "to 
found  an  institution  for  the  promotion  of  art 
and  art  education  In  said  Worcester,  for 
erecting  and  maintaining  buildings  for  the 
preservation  and  exhibition  of  works  and 
objects  of  art,  the  making  and  exhibiting  col- 
lections of  such  works,  and  providing  Instruc- 
tion in  the  industrial,  liberal,  and  flue  arts; 
for  holding  real  and  personal  estate  In  the 
furtherance  of  Its  purposes,  and  for  holding 
and  administering  funds  acquired  by  the  cor- 
poration for  these  and  kindred  objects,  in  ac- 
cordance with  the  will  of  the  donors.  Ail  of 
such  property  and  funds  of  the  corporation, 
however,  are  to  be  held  solely  in  trust  for 
the  benefit  of  all  the  people  of  Worcester." 
By  the  will  of  Mr.  Sails t)ury  this  corporation 
is  made  his  residuary  legatee,  and  if  the  in- 
tention of  the  testator  is  carried  out.  It  win 
receive,  under  the  will,  real  and  personal  es- 
tate amounting  in  value  to  between  $2,000,- 
000  and  $3,500,000.  By  Rev.  Laws,  c  125,  {  8, 
such  corporations  are  authorized  to  "hold  real 
and  personal  estate  to  an  amount  not  exceed- 
ing one  million  five  hundred  thousand  dol- 
lars." By  St  1906,  p.  278,  c.  312.  enacted 
after  the  probate  of  the  will,  the  right  of  this 
respondent  to  hold  real  and  personal  estate 
was  enlarged  to  an  amount  not  exceeding 
$5,000,000.  The  petlOoners  contend  that,  by 
reason  of  the  limitation  In  the  statute,  the 
gift  was  void;  that,  as  heirs  at  law  of  the 
testator,  their  rights  in  this  part  of  his  es- 
tate became  vested  on  the  probate  of  the  will; 
that  St  1006  is  prospective  In  its  operatloii, 
and  does  not  affect  the  right  of  the  re- 
spondent to  bold  property  under  this  wiH, 
and  that.  If  it  were  construed  as  applying  to 
property  devised  by  this  will.  It  would  be 
unconstitutional  and  void. 
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Tbe  statute  nnder  trbich  the  petition  is 
broiij^bt  bas  been  considered  In  Gcddard  v. 
Smitbett,  3  Gray,  116,  In  Hartnett  v.  Plnmb- 
ers'  Supply  Association,  169  Mass.  229,  47 
N.  E.  1002,  38  L.  R.  A.  194.  and  In  other 
cases.  We  will  assume  In  favor  of  the  peti- 
tioners without  deciding,  that  If  they  -were 
right  In  their  view  of  the  questions  of  sub- 
stantive law  Involved,  It  would  be  available 
to  give  them  the  remedy  which  they  seek. 
We  come  directly  to  the  effect  of  the  residu- 
ary clause  in  the  will. 

The  attack  upon  Its  Validity  may  be  con- 
sidered from  two  points  of  view:  First, 
In  reference  to  the  rights  of  testators,  as 
against  their  heirs,  to  dispose  of  their  prop- 
erty for  charitable  or  other  purposes;  second- 
ly, in  reference  to  the  provisions  of  the  law 
giving  this  kind  of  corporations  a  right  to 
bold  property  to  an  amount  not  exceeding  a 
certain  sum. 

From  the  first  point  of  view  this  gift  If 
perfect  and  complete.  Except  for  tbe  protec- 
tion of  the  statutory  rights  of  a  husband  o.- 
•wife,  the  power  of  a  testator  tn  this  com- 
monwealth to  dispose  of  his  estate  by  a  will 
Is  unlimited.  There  Is  nothing  In  our  law 
to  restrain  one  from  giving  free  course  to  bis 
cbarltable  inclinations,  up  to  the  last  momeul 
of  bis  possession  of  a  sound,  disposing  mind 
Making  cbarltable  gifts  In  this  common- 
wealth is  not  against  public  policy,  and  wo 
have  no  legislation,  such  as  has  long  existed 
in  England,  and  In  New  Tork  and  some  of 
the  other  American  states,  putting  obstacles 
In  tbe  way  of  such  testamentary  acts.  The 
only  ground  of  objection  to  this  part  of  the 
will  Is  not  from  the  point  of  view  of  the 
testator  or  of  his  heirs,  but  on  account  of  the 
provision  of  tbe  statute  regulating  the  rights 
of  corporations  as  to  tbe  holding  of  property. 
We  must,  therefore,  determine  the  meaning 
and  effect  of  this  statute  on  which  the  peti- 
tioners rely. 

They  contend  that  It  Is  by  Implication  an 
absolute  prohibition  against  tbe  holding,  at 
any  time.  In  any  form,  for  any  purpose,  of  a 
greater  amount  of  property  than  that  stated, 
and  that  any  attempt  of  a  corporation  to  holrl 
more,  or  of  any  person  to  put  more,  Into  the 
ownership  of  a  corporation,  is  Illegal  and  ab- 
solutely void.  The  respondent  contends  that 
this  Implied  limitation  of  the  right  to  bold  Is 
made  on  grounds  of  public  policy;  that  It  Is  a 
provision  only  in  favor  of  the  state,  which 
the  state  may  enforce  or  not,  as  it  choose;; 
that  grants  or  devises  in  excess  of  tbe 
amounts  stated  are  not  void,  but  only  void- 
able; that  third  persons  cannot  question  tbe 
validity  of  such  grants  or  devises,  but  that 
they  are  legal  so  long  as  tbe  state  leaves 
them  undisturbed,  and,  that  tbe  state  may 
at  any  time  by  a  legislative  act  or  In  some 
other  proper  way,  completely  waive  its  right 
of  enforcement. 

In  Interpreting  the  act  tbe  history  of  earlier 
kindred  provisions  may  be  helpful.  At  com- 
mon law,  corporations  were  authorized  to 


acquire  and  hold  both  real  and  personal 
propety  without  limit  Matter  of  McGraw, 
111  N.  Y.  66-84,  19  N.  B.  233,  2  L.  R.  A. 
387.  "The  creation  of  a  corporation  gives 
to  It,  amongst  other  powers,  as  incident  to 
Its  existence  and  without  any  express  grant 
of  such  powers,  that  of  buying  and  selling." 
Banks  v.  Poltlaux,  8  Rand.  (Va.)  136,  15  Am. 
Dec.  706.  "A  corporation  has,  from  its  na- 
ture, a  right  to  purchase  lands,  though  tbe 
charier  contains  no  license  to  that  purpose." 
Leazure  v.  Hillegas,  7  Serg.  &  R.  (Pa.)  313. 
See,  also.  Page  v.  Helneberg,  40  Vt  81,  94 
Am.  Dec.  878;  Mallett  v.  Simpson,  94  N.  C. 
87-41,  55  Am.  Rep.  595. 

Under  the  feudal  system,  when  land  was 
given  to  a  corporation,  tbe  chief  lords  of 
whom  the  land  was  held,  and  the  king  as 
ultimate  chief  lord,  lost  their  chances  of  es- 
cheat, and  various  other  rights  and  incidents 
of  military  tenure.  During  the  Middle  Ages, 
the  accumulation  of  land  in  the  ecclesiastical 
corporations  was  so  great  as  to  be  thought  a 
national  grievance.  Hence  the  English  mort- 
main acts,  which  go  back  for  their  origin  to 
Magna  Cbarta,  St.  9  Hen.  Ill,  c.  36,  and 
which  have  continued  with  various  modifi- 
cations to  this  day.  See  St  7  Edw.  I,  c.  2, 
St  15  Rich.  II,  c.  8;  Sbelford  on  Mortmain, 
2,  C,  8,  16,  25,  34,  30,  809,  812;  Tyssen  on 
Charitable  Bequests,  2,  883.  Under  these 
acts  the  alienations  were  not  void,  so  as  to 
let  In  the  grantors  and  their  heirs;  but  they 
merely  operated  as  a  forfeiture  which  gave 
a  right  to  the  mesne  lord  and  the  king  to 
enter  after  due  Inquest.  This  right  to  enter 
was  often  waived  by  a  license  in  mortmain. 
See  citations  above,  and  Tyssen  on  Charitable 
Bequests,  383;  St  7  &  8  Wm.  Ill,  c.  37. 
In  form  these  licenses  commonly  authorized  a 
holding  of  property  "not  exceeding"  a  certain 
value.  In  later  years  this  authority  some- 
times has  been  Inserted  In  tbe  charter,  and 
this  limited  power  of  purchase  has.  It  Is 
said,  been  exceeded  by  almost  all  corpora- 
tl6ns.  Sbelford  on  Mortmain,  55.  See,  also, 
pages  10,  44,  49,  56,  891;  Tyssen  on  Char- 
itable Bequests,  893,  394,  396. 

Another  act,  St  9  Geo.  II,  c.  86,  which  Is 
usually  called  the  "Mortmain  Act,"  but  Is 
called  by  Tyssen  tbe  "Georgian  Mortmain 
Act,"  is  of  a  very  different  nature.  One  of 
its  purposes,  as  declared  In  the  preamble,  is 
to  avoid  "Improvident  alienations  or  disposi- 
tions made  by  languishing  or  dying  persona 
to  uses  called  cbarltable  uses,  to  take  place 
after  their  deaths,  to  tbe  disherison  of  their 
lawful  heirs.**  Considered  in  reference  to 
its  purposes.  It  Is  not  properly  called  a  mort- 
main act  It  applies  only  to  gifts  for  char- 
itable uses;  and  under  it  all  such  gifts,  unless 
made  as  the  statute  allows,  are  absolutely 
void. 

We  never  have  bad  any  real  mortmain 
acts  in  Massachusetts.  -  Tbe  nearest  approach 
to  one  was  the  provincial  statute  of  28  Geo. 
II.  Acts  1754,  c.  12  (January  12,  1755);  S 
Prov.  Acts,  p.  778.    This  made  deacons  • 
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corporation  to  take  gifts  for  charitable  pur- 
poses, limited  the  grants  to  such  as  would 
produce  an  Income  not  exceeding  £300  a 
year,  and  provided  that  they  should  be  made 
by  deed,  three  months  before  death,  and  that 
all  bequests,  devises  or  later  grants  should 
be  void.  This  statute  related  only  to  gifts 
to  deacons,  and  was  repealed  by  St  1785,  p. 
532,  c.  51  (February  20, 1786) ;  1  Mass.  Laws, 
p.  282 — ^whlch  re-enacted  a  part  of  the  law, 
but  omitted  the  provision  that  gifts  not  au- 
thorized by  the  act  should  be  void.  Bartlet 
V.  King,  12  Mass.  53S-545,  7  Am.  Dec.  99. 
See  Rev.  Laws,  c.  37,  S  1. 

The  significance  of  this  reference  to  English 
law  and  to  our  legislation  Is,  first,  that,  ex- 
cept for  this  short  period,  we  have  never  had 
In  Massachusetts  any  legislation  prohibiting 
charitable  gifts  to  trustees  or  corporations, 
or  providing  that  any  kind  of  conveyances, 
devises  or  bequests  to  corporations  shall  be 
void.  On  tba  other  hand,  the  policy  of  the 
commonwealth,  as  expressed  both  by  legis- 
lation and  the  decisions  of  Its  courts,  has 
been  exceedingly  liberal  to  testators  and  pub- 
lic charities.  Sanderson  v.  White,  18  Pick. 
828,  333,  334,  29  Am.  Dec.  591;  American 
Academy  v.  Harvard  College,  12  Gray,  582, 
595,  596;  Saltonstall  v.  Sanders,  11  Allen, 
446;  Jackson  v.  Phillips,  14  Allen,  639-550. 
Secondly,  the  Implied  limitations  upon  the 
power  of  corporations  to  hold  property,  which 
appear  In  numerous  enactments,  have  been 
made  not  in  the  Interest  of  grantors  or  de- 
visors or  their  heirs,  but  In  the  Interest  of 
the  state,  on  considerations  of  public  policy. 
The  general  form  of  those  limitations,  which 
appears  in  the  statute  before  us,  and  with 
slight  variations  in  special  charters  (a  list  of 
which  274  In  number,  granted  In  this  state 
prior  to  1850,  has  been  furnished  us  through 
the  industry  of  counsel),  corresponds  with  the 
form  of  licenses  granted  by  the  crown  In 
England  under  the  old  mortmain  acts,  and 
sometimes  embodied  in  charters  granted  by 
Parliament.  Under  these  English  acts,  grants 
or  devises  to  a  corporation  to  hold  property 
without  a  license,  or  In  excess  of  the  amount 
licensed,  were  not  void,  but  only  voidable  by 
the  mesne  lord,  or  the  king,  upon  entry,  after 
Inquest  according  to  law.  In  view  of  the 
close  relations  between  Massachusetts  and 
the  mother  country  In  early  times,  this  Justi- 
fies an  argument,  of  considerable  streug^, 
that  the  implied  limitations  in  our  statutes 
were  Intended  to  have  no  greater  force  than 
the  old  mortmain  acts  of  England,  as  dis- 
tinguished from  the  Georgian  mortmain  act 

We  start  with  the  inherent  right,  already 
referred  to,  of  every  corporation  to  take  and 
hold  property  at  common  law,  by  virtue  of 
the  act  of  its  creation.  This  right  Is  recog- 
nized In  our  statutes  by  implication,  wlthou^ 
express  mention.  Rev.  Laws,  c.  109,  ii  4-0. 
What  force  Is  to  be  given  to  the  words,  "may 
hold  real  and  personal  estate  to  an  amount 
not  exceeding  one  million  five  hundred  thou- 
sand   dollaia"?    The    respondent    contends 


that  their  meaning  Is  as  if  words  were  added 
as  follows:  "And  beyond  that  amount  It 
shall  have  no  right  as  against  the  common- 
wealth, and  the  commonwealth  may  take 
proper  measures,  through  action  of  the  At- 
torney General  or  otherwise,  to  prevent  or 
terminate  sncb  larger  holding."  According 
to  the  argument,  a  taking  and  holding  by  a 
corporation,  above  the  prescribed  amount,  is 
under  Its  inherent  right  As  between  it  and 
the  state  as  the  guardian  of  the  pnbllc  in- 
terest, a  provision  as  to  amount  is  made, 
which  does  not  affect  Its  right  as  to  third 
persons.  As  to  the  general  legality  of  the 
holding,  except  when  the  state  chooses  to 
enforce  the  law  for  Its  own  benefit,  the  con- 
dition Is  similar  to  that  resulting  from  a 
statutory  provision  which  is  merely  direc- 
tory. It  Is  not  very  unlike  the  old  law  as  to 
conveyances  to  aliens.  Such  conveyances, 
whether  by  grant  or  devise,  were  good  against 
every  one  but  the  state,  and  could  be  set 
aside  only  after  office  found.  Fox  v.  South- 
ack,  12  Mass.  143;  Waugh  v.  Riley,  8  Mete 
290;  Judd  V.  Lawrence,  1  Gush.  531;  Ker- 
shaw V.  Kelsey,  100  Mass.  561,  97  Am.  Dec 
124,  1  Am.  Rep.  142. 

That  this  Is  the  effect  of  such  llmltatioos 
In  statutes  of  this  kind  where  the  title  of  the 
corporation  is  under  a  grant  as  distinguished 
from  a  devise,  seems  to  be  the  universal  rule. 
Vldal  V.  Glrard,  2  How.  (U.  S.)  127-191,  11 
L.  Ed.  205 ;  Runyan  v.  Coster,  14  Pet  (U.  S.) 
122,  10  L.  Ed.  382 ;  Bank  v.  Matthews.  98  U. 
&  021,  25  L.  Ed.  188;  Cowell  v.  Springs  Com- 
pany; 100  U.  S.  55-60,  25  L.  Ed.  547 ;  Jones  v. 
Guaranty  and  Indemnity  Co.,  101  U.  S.  622, 
25  L.  Ed.  1030;  Bank  v.  Whitney,  103  U. 
S.  99,  26  L.  Ed.  448;  Fritts  v.  Palmer,  132 
U.  S.  282,  10  Sup.  Ct  93,  33  L.  Ed.  317; 
Leazure  v.  Hlllegas,  7  Serg.  &  R.  (Pa.)  313; 
Chambers  v.  St  Louis,  29  Mo.  543;  Banks 
V.  Poitlaux,  8  Rand.  (Va.)  136,  15  Am.  Dec. 
706;  Fayette  Land  (Company  v.  L.  &  N.  B. 
Company,  93  Va.  274,  24  0.  E.  1016;  Mal- 
lett  V.  Simpson,  94  N.  C.  37,  55  Am.  Sep. 
595;  Gilbert  v.  Hole,  2  &  D.  164,  49  N.  W. 
1 ;  Barrow  v.  Turnpike  Co.,  9  Humph.  (Tenn.) 
304;  Hough  v.  Ook  CTounty  Land  Co.,  73  IIL 
23,  24  Am.  Rep.  230;  Alexander  v.  ToIIeston 
Club,  110  111.  65;  Barnes  v.  Suddard,  117  lU. 
237,  7  N.  E.  477;  Hamsher  v.  Hamsher,  182 
111.  273,  23  N.  E.  1123,  8  L.  R.  A.  556;  Baker 
V.  Neff,  73  Ind.  68-70.  This  Is  a  fair  de- 
duction from  the  decisions  In  this  common- 
wealth. Heard  v.  Talbot  7  Gray,  113 ;  Com. 
V.  Wilder,  127  Mass.  1-0;  Davis  V.  Old  Col- 
ony Railroad,  131  Mass.  258-273,  41  Am. 
Rep.  221 ;  West  Springfield  v.  Aqueduct  Co, 
117  Mass.  128;  Slater  Woollen  Co.  v.  Lamb, 
143  Mass.  420,  9  N.  E.  823 ;  Prescott  KaUonal 
Bank  v.  Butler,  157  Mass.  54S,  82  N.  E.  909; 
Nantasket  Beach  Steamboat  Co.  v.  Sbea, 
182  Mass.  147,  65  N.  E.  57;  National  Pembe^ 
ton  Bank  v.  Porter,  125  Mass.  333,  28  Am. 
Rep.  235;  Atlas  National  Bank  v.  Savery, 
127  Mass.  75;  Bowditch  v.  New  England 
Mutual  Life  Ins.  Co.,  141  Mass.  292,  4  N.  E. 
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T96,  S6  Am.  Rep.  474;  Chaffee  r.  Mlddleoez 
Railroad  Go.,  146  Mass.  224,  16  N.  S.  84. 
The  counael  for  one  of  the  petltloiien  aaya  In 
bit  brief:  "It  ia  fnily  conceded  at  the 
outset  that  where  a  corporation  takes  and 
liolda  property  by  conveyance,  or  t^  exe- 
cuted gift  inter  TiTos,  contrary  to  its  charter 
riKhts,  no  one  but  the  state  can  complain. 
This  is  settled  by  a  practically  unbrolien 
•Une  of  decisions  in  all  the  states,"  etc. 

But  U  the  statute  were  a  prohibition  that 
renders  the  holding  utterly  void,  and  the 
-taking  also  void,  as  ia  argued  in  the  opinion 
In  Matter  of  McOraw,  111  N.  Y.  66,  19  N.  a 
-233,  2  L.  R.  A.  887,  anybody  interested  could 
"take  advantage  of  the  violation  of  law,  un- 
Jfiss  he  was  precluded  by  estoppel.  Most  of 
^e  cases  which  we  have  cited  do  not  put 
their  decision  on  the  ground  of  estoppel. 
-Often  the  question  might  arise  when  .there 
was  no  eetoppeL  The  ground  on  which  most 
of  the  cases  go  Is  that  the  implication  is 
not  an  absolute  prohibition,  but  only  a  con- 
dition affecting  the  rights  of  the  corporation 
as  between  it  and  the  state.  If  the  bold- 
-Ing  were  an  Illegality  which  was  utterly  void, 
the  condition  would  be  the  same  whether  the 
-taking  was  by  grant  or  devise,  and  a  variety 
-of  unfortunate  consequences  might  follow. 
The  property  might  greatly  increase  in  value 
Jifter  its  acquisition,  as  was  the  case  in 
Evangelical  Baptist  Society  t.  Boston,  102 
Mass.  412,  78  N.  B.  407.  In  that  case,  al- 
though the  property  of  the  corporation  large- 
ly exceeded  In  value  the  amount  authorized 
by  the  statute,  there  was  no  intimation  that 
-the  holding  was  illegal,  so  long  as  the  state 
-did  not  interfere.  See,  also,  Humbert  v. 
Trinity  Church,  24  Wend.  (N.  Y.)  587-605. 
As  to  all  Interests  of  private  persons.  In  the 
absence  of  interference  by  the  state,  the  cases 
generally  treat  titles  to  property  held  by 
-corporations  in  excess  of  the  specially  author- 
ized amount  as  good.  They  allow  the  cor- 
porations to  give  good  titles  to  purchasers 
-of  such  property. 

Some  judges.  In  holding  that  such  titles 
cannot  be  taken  under  wills,  endeavor  to 
-found  a  distinction  upon  the  executed  char- 
acter of  a  title  by  grant,  and  suggest  that  a 
-derlse  or  bequest  is  executory.  It  seems  to 
us  that  there  is  no  good  reason  for  the  dis- 
tinction. When  a  will  is  proved  and  allowed, 
it  takes  effect  Immediately  to  pass  all  prop- 
erty affected  by  it.  The  provision  in  the 
law  against  large  holdings  by  corporations 
has  no  relation  to  the  probate  of  the  will. 
The  act  of  the  testator  in  executing  the  will 
ia  conflrmed  and  given  effect  as  a  complete 
and  executed  disposition  of  the  property,  by 
-the  allowance  of  the  will.  In  this  respect 
.a.  recorded  will  does  not  materially  differ 
-from  a  delivered  deed.  The  heirs  at  law 
are  bound  by  one  as  well  as  by  the  other. 

The  decisions  upon  the  precise  point  at  is- 
«ne  are  conflicting.  In  Jones  v.  Habersham, 
^07  C.  S.  174,  2  Sup.  Ct  336.  27  L.  Ed.  401,  a 
fcaa*  ■imilar  to  that  now  before  va,  it  wa« 


held  by  the  oourt,  in  an  optnkm'by  Mr.  lat- 
tice Gray,  that  "restrictions  imposed  by  the 
charter  of  a  corporation  upon  the  amount  of 
property  that  It  may  hold  cannot  be  taken  ad- 
vantage of  collaterally  by  private  persons." 
In  the  same  case  in  the  circuit  oourt  the  ques- 
tion had  been  considered,  previously,  and  the 
same  result  was  reached,  in  an  opinion  by  Mr. 
Justice  Bradley  of  tiie  Supreme  Court  of  the 
United  States,  which  Is  fomtd  in  3  Woods, 
44S-475.  The  same  rule  is  established  in 
Maryland.  Hanson  v.  Littia  Sisters  of  the 
Poor,  79  Md.  434,  82  AtL  10S2,  32  L.  B. 
A.  293;  In  re  Stickney's  Will,  85  Md.  79- 
104,  86  Ati.  654,  35  L.  R.  A.  693,  60  Am. 
St.  Rep.  808.  De  Gamp  v.  Dobbins,  29  N. 
J.  Bq.  86-40,  was  decided  by  the  chancel' 
lor  on  this  ground.  The  decree  was  a£9rmed 
on  another  ground  in  the  Court  of  Errors 
and  Appeals,  31  N.  J.  Eq.  671-690,  in  an  opin- 
ion by  Beasley,  O.  J.,  which  contains  a  dictum 
disapproving  of  the  view  of  the  chancellor. 
In  Farrlngton  v.  Putnam,  90  M&  406,  87  AtL 
662,  88  L.  R..  A.  389,  the  court.  In  a  very 
elaborate  opinion,  in  a  caise  identical  In  Its 
leading  features  with  that  now  t>efore  us, 
held  that  the  gift  was  good.  The  same  doc- 
trine Is  stated  in  Brlgliam  v.  Brlgham  Hos- 
pital (C.  C.)  126  Fed.  706-601,  a.  c.  134  Fed. 
618-627,  67  a  a  A.  893.  It  Is  also  stated  in 
text-books.  Purdy's  Beach  on  Corporations, 
i  826;  2  Thompson  on  Corporations,  |i  6796- 
6797. 

The  leading  ease  which .  presents  the  ap- 
posite view  is  Matter  of  McOraw,  111  N.  t. 
66,  10  N.  E.  238,  2  L.  B.  A.  887.  Although 
the  decision  necessarily  puts  a  oonstructidn 
ujmn  a  statute  of  that  state,  this  construction 
seems  to  be  materially  affected  by  the  poHcy 
of  New  York.  In  reference  to  charities.  Said 
Judge  Pedcham,  who  delivered  the  opinions 
"We  have  a  decided  mortmain  policy.  It  Is 
found  in  our  statute  in  relation  to  wills,  pro- 
hibiting a  devise  to  a  corporation,  unless 
specially  permitted  by  its  charter  or  by  some 
statute  to  taks  property  by  devise."  In 
Chamberlain  ▼.  Chamberlain,  48  M.  T.  424, 
the  court  refers  to  the  prohibition  of  devisecf, 
and  to  Laws  1860,  p.  007,  c.  360,  still  in  force, 
which  makes  void  ail  bequests  or  devises  to 
charity  In  excess  of  one-half  the  testator's 
property,  where  he  leaves  relatives.  Other 
statutes  have  been  passed,  '  limiting  tiie 
amount  that  can  be  devised  to  certain  corpo- 
rations by  one  testator,  forbidding  a  devise 
or  bequest  to  charities,  by  a  person  leaving 
relatives,  of  more  than  one-fourtii  of  his  es- 
tate,' and  making  void  such  gifts  where  the 
will  was  executed  within  two  months  before 
the  death  of  the  testator.  4  Heydedcer's  Oen. 
Laws  (1901)  pp.  4886,  4891,  4892,  c.  63.  The 
policy  of  that  state  in  regard  to  charities  has 
been  very  imfavorable.  See  Allen  v.  Stevens, 
161  N.  X.  122,  139,  140,  65  N.  B,  668;  People 
T.  Powers,  147  N.  T.  104,  41  N.  a  432,  85  I* 
R.  A.  602 ;  Fosdick  r.  Hempstead,  126  M.  X, 
681,  26  N.  E.  801,  11  L.  R.  A.  715. 
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stated  u  the  law  tai  Tmntees  of  Davidson 
College  T.  Cliaaiberg'  Executors,  3  Jones'  Kq. 
(N.  C)  253,  and  adopted  in  Wood  v.  Ham- 
mond, 16  R.  I.  98-llS,  17  AU.  824,  18  AtL  198. 
and  House  of  Mercy  r.  Davidson,  80  Tex. 
620.  In  the  case  in  North  Carolina  tbe  de- 
cision was  by  two  of  the  three  Judges  of  tbe 
court,  the  chief  Justice  giving  an  able  dis- 
'Senting  opinion.  Tbe  courts  In  Kentucky  and 
Tennessee  have  expressed  approval  of  the 
McGraw  Case  in  New  York,  but  in  terms  that 
do  not  leave  tbe  grounds  of  their  decisions 
«ntlrely  clear.  Cromie'a  Heirs  t.  Louisville 
Orphans'  Home  Society,  3  Bush  (Ky.)  3(55- 
383;  Helskell  v.  Cblcl>:nsa^\l^ Lodge,  87  Tenn. 
668-085,  11  S.  W.  825.  4  L.  R.  A.  099.  In  ref- 
erence to  supposed  errors  in  tbe  opinion  In 
tbe  last  case,  see  Prltcbard  on  Wills,  )  153, 
note,  and  Farrlngton  v.  Putnam,  90  Me.  405- 
433,  37  Atl.  052,  38  L.  R.  A.  339. 

In  the  cMistructton  of  onr  statnte,  when 
the  question  arises  whether  a  different  rule 
■hall  be  established  In  regard  to  tbe  taking 
and  holding  by  a  .corporation  under  a  will 
from  that  which  is  universally  laid  down  in 
regard  to  a  holding  tmder  a  deed,  we  are 
much  Influenced  by  the  {Xtlicy  of  our  law  as 
to  devises  and  bequests  for  charitable  pur- 
poses. We  are  of  opinion  that,  under  Rev. 
Laws,  c.  125,  t  8,  a  gift  to  a  corporation  un- 
der a  will,  to  an  amount  in  excess  of  the 
sum  specially  authorized,  should  be  held  no 
less  valid  than  a  similar  acquisition  of  title 
nnder  a^deed.  It  is  good  as  against  every 
one  but  tbe  commonwealth.  It  follows  tlint 
8t  1900.  p.  278,  c.  312,  operated  as  a  waiver 
of  the  commonwealth's  right  to  terminate  the 
bolding,  and  a  legislative  declaration  of  the 
mtire  validity  of  the  provision  In  the  will. 

If  we  are  wrong  In  this  conclusion,  the  pe- 
tition must  be  dismissed  on  an  Independent 
^rronnd.  The  gift  was  to  a  public  charity, 
Tbe  purposes  of  tbe  Worcester  Art  Museum, 
as  set  forth  in  tbe  agreement  for  Its  organiza- 
tion, from  which  we  have  qnoted.  show  the 
charitable  uses  to  which  all  property  held  by 
It  must  be  put.  It  Is  all  held  "solely  in  trust, 
for  the  benefit  of  all  the  people  of  tbe  city 
of  Worcester."  We  have  no  doubt  that  the 
property  was  given  under  the  testator's  will 
with  a  general  charitable  Intent,  with  which 
tbe  Worcester  Art  Museum,  as  a  corporation, 
bad  no  other  connection  than  as  an  instru- 
ment to  carry  out  tbe  general  purpose  of  the 
testator.  In  other  words,  tbe  gift  was  not 
to  the  Worcester  Art  Museum  as  a  corpora- 
tion, apart  from  the  cbarltai)le  work  in  which 
It  was  engaged,  nor  on  account  of  anything 
essential  or  peculiar  In  its  performance  of  tbe 
cbaritable  work  described  In  Its  instrument 
of  organization.  The  general  charitable  pnr- 
pose  was  predominant  in  the  mind  of  tbe 
testator,  and  not  a  desire  to  give  to  a  par- 
ticular corporation.  Tbe  cb.iritable  purpose 
may  be  implied  In  tbe  name  or  object  of  the 
devisee.  WInslow  v.  Cnmmlngs,  3  Cusb.  358; 
Bliss  V.  Amo-lcan  Bible  Society,  2  Allen,  .334 ; 
Incorporated  Society  v.  Ricfaards  1  Dr.  &  W. 


258-331.  Tbe  object  of  the  devisee,  aa  a 
legally  established  public  cbarity,  was  wen 
known  to  tbe  testator.  To  state  the  same 
proposition  In  other  language,  an  implication 
to  create  a  public  cbarity  may  arise  "from  tbe 
character  of  tbe  body  to  which  the  gift  la 
made,  or  from  publicly  avowed  purposes  of 
its  organization  and  action."  Old  South 
Society  V.  Crocker,  119  Mass.  1-24,  20  Am. 
Bep.  299 ;  Stratton  r.  Pbyslo-Medical  College^ 
149  Mass.  505-508,  21  N.  E.  874,  8  L.  R.  A. 
S3,  14  Am.  St.  Bep.  442.  In  such  a  case,  if 
for  any  reason  the  donee  named  la  incapable 
■of  executing  the  trust,  the  court  will  not  al- 
low tbe  gift  to  fall  for  want  of  a  donee.  Fel- 
lows V.  Miner,  119  Mass.  641;  Codman  t. 
Brigbam,  187  Mass.  309,  72  N.  B.  1008.  105 
Am.  St  Bep.  304;  Osgood  v.  Bogers,  186 
Mass.  238.  71  N.  E.  306;  Bliss  v.  American 
Bible  Society,  2  Allen,  334;  Sherman  v.  Con- 
gregational Missionary  Society,  176  Mass.  349b 
57  N.  E.  702 ;  Wluslow  v.  Cummlugs,  3  Cusb. 
."^38:  Attorney  General  v.  Stephens,  3  Myl.  & 
K.  347;  Hoyter  v.  Trego.  6  Bnsd.  113:  Los- 
combe  V.  WIntrlnghara,  13  Beav.  87 ;  Swosey 
V.  American  Bible  Society,  57  Me.  523 :  Almy 
V.  Jones,  17  R.  I.  265,  21  Aa  616,  12  L.  a  ^ 
414. 

If  tbe  corporation,  at  tbe  time  of  tbe  pro- 
bate of  the  will,  was  Incapable  of  taking  tbe 
property  and  carrying  out  the  general  chari- 
table Intent  of  the  testator,  the  court,  apply- 
ing tbe  doctrine  of  cy  pres,  would  appoint  a 
trustee  to  act  in  its  place.  Inasmuch  as  tbe 
Legislature,  by  St  10(i6,  p.  278,  c.  312,  has  re- 
moved the  only  ground  of  Its  disability,  a 
direction  to  turn  over  tbe  property  to  the  cor- 
poration would  accomplish  perfectly  the  pur- 
pose of  the  testator.  Baker  v.  Clarke  Insti- 
tution for  Deaf  Mutes,  110  Mass.  8S. 

In  no  view  of  the  case  have  the  petitionee 
any  private  right  or  Interest  which  has  been 
Injured  by  the  respondent,  such  as  brings 
them  within  tbe  provisions  of  Rev.  Laws,  6 
102,  {  0. 

Petition  dismissed. 

(194  Mass.  4B) 
GEOROB  N.  PIERCE  CO.  v.  CASLEB  et  iL 
(Supreme  Judicial  Court  of  Massachusetts. 
SuCfolk.    Feb.  28,  1907.) 

L  ATTACHMEKT—BoNn— Execution— Seals. 

\Vlipre  an  attachment  bond  was  fiillj  et- 
eoiitpcl  by  atcadiini;  the  siKnatnrps  and  seals 
while  the  parties  were  all  prpsent  before  tiM 
magistrate,  the  order  of  the  different  steps  of 
tlie  transaction  was  Immaterial :  the  seals  twine 
none  tlie  less  those  of  the  persons  execiitinj 
the  bond,  whether  they  were  attached  before 
or  after  the  siipatures,  or  whether  the  sietiers 
adopted  as  their  sen  Is  thone  that  bad  already 
been  affixed  to  tbe  instrument  by  him  or  wet* 
aflixed  at  the  simers'  request  after  siKoature. 

fKd.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  5.  Attachment,  {g  309,  370;  vol.  43.  Seals. 
H  4-6.1 

2.  Sams— Necessitt  of  Seai,. 

Ad  atthchment  bond  is  not  a  valid  Instm- 
ment  unless  It  contains  a  proper  seal. 

[Kd.  Note.— For  cnses  In  point,  see  G«ia.  Dig, 
ToL  5.  Altucbment,  i  3tOJ 
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3.  Saicx. 

Wheie  an  attachment  bond  was  fully  ex- 
ecuted as  a  part  of  one  transaction  before  the 
magistrate,  it  was  immaterial  that  it  was  not 
sealed  until  after  the  magistrate  approved  it. 

TEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Tol.  5,  Attachment.  §  370 ;  vol.  43,  Seals,  i  &] 

4.  Same— Actions  on  Bond. 

In  an  action  on  an  attachment  bond,  one 
of  the  defendants  pleaded  that  the  instrument 
bad  been  materially  altered  by  the  unauthorized 
affixing  of  seals  thereto,  whereby  defendant  was 
discharged  from  liability  thereunder.  The  court 
rharged  that  the  bond  on  its  face  was  correct, 
that  the  presumption  was  that  the  bond  was  a 
proper  bond,  and  that  the  burden  was  on  the 
defendants,  attacking  the  bond,  to  show  that  it 
was  not  properly  sealed.  Held,  that  such  In- 
structions should  be  construed  merely  as  char- 
giog  that,  if  defendants  set  up  a  material  al- 
teration by  the  affixing  of  seals  to  an  unsealed 
instrument,  the  burden  was  on  them  to  make 
out  such  defense,  and  not  as  relieving  plaintiff 
from  the  burden  of  proving  the  due  execution  of 
the  bond. 

5.  APPEAI.  —  EXOEFTZONS  —  Necessitt  —  Rb- 
VIEW. 

The  refusal  of  a  request  to  charge  cannot 
be  reviewed,  where  do  exception  was  saved 
thereto. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  U  1516-1532.] 

6.  Attachment— Action  on  Bond— Verdict. 

In  an  action  on  an  attachment  bond,  the 
verdict  should  be  for  the  penal  sum  of  the 
bond. 

Exceptions  from  Superior  Court,  Suffolk 
County;  Charles  TJ.  Bell,  Judge. 

Action  by  the  George -N.  Pierce  Companj 
against  Joseph  E.  Casler  and  others  on  a 
bond  to  dissolve  an  attachment  In  a  former 
actlOD  by  the  same  plaintiff  against  Albert 
M.  Beers,  the  principal  In  the  bond.  De- 
fendant pleaded  a  general  denial;  that  she 
did  not  sign  the  Instrument ;  want  of  consid- 
eration; that  the  seals  on  the  alleged  bond 
were  affixed  subsequent  to  the  signatures  of 
principal  and  sureties,  and  of  each  of  them, 
and  not  by  either  of  them,  or  In  the  presence 
or  by  authority  of  tbem,  or  either  of  them ; 
that  the  instrument  was  materially  altered 
after  signature  by  the  unauthorized  and  un- 
lawful affixing  of  the  seals;  and  that  the 
bond  was  not  properly  approved  by  the  mag- 
istrate. A  verdict  was  returned  In  favor  of 
plaintiff,  and  defendants  bring  exceptions. 
Overruled. 

Brandels,  Dunbar  &  Nutter,  for  plaintiff. 
Frank  H.  Noyes,  for  defendant  Beers.  Fred- 
erick W.  Feabody,  (or  defendant  Casler. 

SHELDON,  J.  The  only  questions  raised 
by  these  exceptions  arise  upon  the  requests 
for  Instructions  'presented  by  the  defendant 
Beers,  and  upon  the  specific  objection  to  a 
part  of  the  charge  taken  by  both  defendants. 
No  other  objection  was  made  by  either  de- 
fendant  to   the   Instructions   given. 

The  first  and  second  requests  of  the  de- 
fendant Beers  appear  to  us  to  have  been  giv- 
en In  substance.  The  whole  purport  of  the 
instructions  was  unmistakably  to  the  effect 
that  the  plaintiff  could  not  recover  unless  It 
appeared  that  before  the  bond  was  completed 


and  delivered  It  bad  been  fully  executed  b^ 
attaching  the  signatures  and  seals  of  the  de- 
fendants while  they  were  all  present  before 
the  magistrate.  If  this  was  shown  to  have 
been  done,  If  it  was  proved  that  each  one  of 
the  defendants  did  sign  the  bond  and  did  af- 
fix or  cause  to  be  affixed  to  it  his  or  her  seal, 
so  that  tbe  bond  was  delivered  by  the  de- 
fendants as  a  completed  bond,  this  was  suf- 
ficient ;  and  it  was  not  material,  as  the  judge 
correctly  stated,  if  the  filling  out  and  execu- 
tion of  the  bond  constituted  one  transaction, 
to  determine  the  order  In  which  the  several 
steps  were  taken.  The  seal  upon  a  bond  or 
deed  Is  none  the  less  the  seal  of  one  who 
executes  It  whether  he  affixes  It  before  or 
after  his  signature,  or  whether  be  adopts  as 
his  seal  one  which  has  been  already  affixed 
to  the  Instrument  by  another,  or  Is  affixed  to 
It  at  bis  request  by  another  after  the  signa- 
ture has  been  made.  The  material  question 
is  whether  he  has  adopted  It  as  his  seal  and 
delivered  the  vrritlng  as  a  sealed  Instrument ; 
and  manifestly  this  was  tbe  rule  which  wax 
given  to  the  Jury. 

The  third  request  was  also  given  In  sub- 
stance ;  for  the  judge  expressly  told  tbe  Jury 
that  the  bond  was  "not  a  valid  instrument 
unless  there  was  a  proper  seal"  upon  it. 

Tbe  fourth,  fifth,  and  sixth  requests  could 
not  have  been  giv«i  In  the  language  in  which 
they  were  presented.  Bach  one  of  these  re- 
quests made  Is  necessary  to  the  validity  of  the 
bond  that  It  should  appear  to  have  been  sealed 
before  Its  approval  by  the  magistrate.  But 
this  was  not  necessary.  If  the  whole  matter 
of  executing  the  bond,  obtaining  Its  approval 
by  the  magistrate  and  delivering  It  as  a  com- 
pleted bond  constituted  but  one  transaction, 
to  which  the  defendants  were  parties  and 
which  they  carried  to  completion ;  for,  as  has 
been  in  substance  already  stated,  the  In- 
strument had  no  effect  until  they  delivered 
it,  and  they  are  bound  by  it  In  tbe  character 
that  It  had  when  they  delivered  It  What 
its  condition  was  at  any  previous  stage  of 
tbe  transaction,  whether  signed  or  sealed  or 
completed  In  any  other  respect,  was  wholly 
immaterial. 

It  has  been  argued  however  that  the  judge 
Improperly  ruled  that  tbe  burden  of  proof 
was  upon  tbe  defendants  to  prove  that  th^re 
were  no  seals  upon  the  bond  when  delivered. 
He  said  to  the  jury :  "That  bond  on  the  face 
of  It  is  correct  It  Is  attacked  by  tbe  de- 
fendants. Tbe  presumption  Is,  until  It  Is 
shown  to  the  contrary,  that  It  is  as  It  stands, 
and  Is  a  correct  bond.  And  the  burden  Is 
upon  tbe  defendants  who  attack  tbe  bond  to 
show  ttaat  It  Is  not  properly  sealed."  But 
we  do  not  think  that  this  was  Intended,  or 
was  understood  by  the  jury  or  by  the  defend- 
ants to  be  Intended,  as  a  statement  that  the 
burden  was  not  upon  the  plaintiff  to  prove 
the  due  execution  of  the  bond  by  proving 
that  the  defendants  bad  both  signed  it  and 
affixed  their  seals  to  it  If  this  were  the 
meaning,  it  would  be  at  variance  with  all 
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the  rest  of  tbe  charge.  The  defendant  Been 
had  set  up  the  defense  that  this  inBtrament 
bad  been  "materially  altered  by  the  unau- 
thorized and  unlawful  affixing  of  said  seals, 
wherefore  the  defendant  was  discharged 
from  all  obligation  thereunder."  Her  coun- 
sel apparently  contended  In  the  superior 
court,  as  they  have  argued  here,  tnat  the 
seals  were  affixed  by  others  after  she  had 
delivered  the  bond,  and  that  this  was  a  ma- 
terial alteration  which  wholly  avoided  the 
contract,  so  tliat  for  this  reason,  as  well  as 
for  a  lack  of  consideration,  she  could  not 
be  held  upon  the  instrument  as  an  unsealed 
agreement  In  our  opinion,  the  Justice  of 
the  superior  court  meant  merely  to  say  th&t 
if  the  defendants  set  up  a  material  alteration 
by  the  affixing  of  seals  to  an  unsealed  instru- 
ment, the  burden  was  upon  them  to  make 
out  their  defense.  There  may  be  some  ques- 
tion as  to  the  correctness  of  this  nil&  6ra 
bam  T.  Mlddleby,  185  Mass.  849,  352,  70  N. 
E.  416,  and  cases  there  cited ;  Simpson  t.  Da- 
vis, 119  Mass.  269,  20  Am.  Rep.  324.  See, 
however,  the  cases  cited  in  2  Cyc.  283  et  seq. 
But  the  statement  was  not  made  with  refer- 
ence to  any  of  the  requests  which  bad  been 
presented;  no  exception  was  saved  to  It  by 
either  of  the  defendants;  and  it  is  not  open 
to  us  to  consider  whether  it  was  or  was  dot 
correct 

For  the  reasons  which  have  been  already 
sufficiently  stated,  the  exception  taken  to  that 
part  of  the  charge  in  which  it  was  said  sub- 
stantially  that  if  the  whole-matter  of  complet- 
ing the  bond  by  signing  and  sealing  it,  procur- 
ing its  approval  by  the  magistrate  and  deliv- 
'  ering  it  constituted  but  one  transaction,  it 
would  be  sufficient  if  at  the  close  of  the  whole 
transaction  the  bond  had  seals  on  and  was  a 
proper  bond,  cannot  be  sustained.  There  seems 
to  have  been  no  dilute  that  the  defendants 
were  present  at  that  transaction;  and  the 
Jury  might  well  have  found  that  they  assent- 
ed to.  all  that  was  done  there.  Indeed,  look- 
ing to  the  facts  stated  in  the  charge  to  th; 
jury,  as  we  may  do  (Botkln  v.  Miller,  190 
Mass.  411,  77  X.  E.  49),  the  Jury  would  have 
been  fully  warranted  in  finding  that  the  de- 
fendants attached  their  signatures  after  the 
seals  had  been  affixed,  and  adopted  these 
seals  as  theirs.  At  any  rate,  the  question 
was  for  the  Jury;  and  we  find  no  error  Li 
any  of  the  rulings  excepted  to. 

The  verdict  should  have  been  for  the  penal 
sum  of  the  bond;  but  no  question  has  been 
made  as  to  this. 

Exceptions  overruled. 


094  Mass.  277) 

MEAD  V.  CDTLBR  et  al. 

(Supreme    Judicial    Court    of    Massachusetts. 
Middlesex.     Feb.  27,  1907.) 

1.  COUBTS— INFEBIOB   MASSACHUSETTS  COUBTS 

— Laj»d    Court— PBOCEDURE—CieNEBAL   Ap- 
rxALs. 

Under  St  1904.  p.  4.'50.  c.  448.  g  8.  pro- 
fidlqg,  that  on. appeal  from  the  laod  coait  u«ji 


matters  shall  be  tried  In  the  saperior  oonit 
except  those  specified  in  the  appeal,  a  general 
appeal  is  properly  dismissed,  wbere  there  is  no 
specification  therein,  by  reference  or  otlierwise, 
of  the  matters  concoming  which  appellant  i* 
aggrieved. 

2.  Same— Special  Appeals. 

Since  St  1004,  p.  450,  c.  448,  S  8.  pro- 
vlding  that  In  appeals  from  the  land  court  no 
matters  shall  be  tried  in  the  superior  court 
except  those  specified  in  the  appeal,  makes  no 
provision  as  to  the  manner  in  which  the  matters 
to  be  tried  shall  be  specified,  they  may  be 
specified  in  the  issues  which  the  appellant  de- 
sires to  have  framed  as  part  of  his  appeal,  and 
the  reference  to  them  in  the  appeal  will  be 
a  sufficient  compliance  with  the  statute,  and 
It  is  immaterial  that  the  issues  are  in  form  of 
questions,  rather  than  statements. 

3,  JtJBT— Right  to  Tbial  bi  Jdby— Appkalb 
MOM  Land  Coubt. 

<  o  "^^f  provision  of  St  1904,  p.  450,  c.  «<& 
!u*I  ,™a"°K  to  appeals  from  the  land  court 
that  no  matter  shall  be  tried  in  the  superior 
court  except  those  specified  in  the  appeal."  is  a 
reasonable  regulation  of  the  way  in  which  the 
right  to  such  appeals  may  be  exercised,  and  is 
not  an  unconstitutional  limitation  of  the  right 
to  a  trial  by  jury. 

vo^f  3V  J^rF:t'9S'*'  *"  «*^*'  -^  ^°*-  ^ 

Appeal  from  Superior  Court  Middlesex 
County. 

Oliver  W.  Mead  brought  a  writ  of  entry 
against  David  C.  Cutler  and  another.  From 
a  Judgment  dismissing  the  tenants'  genera) 
and  special  appeals  from  a  decision  of  the 
land  court  they  appeal.  Affirmed  as  to  gen- 
eral appeals,  and  reversed  as  to  sjieclal  ap- 
peals. 

Alpbonso  A.  Wyman,  for  appellants.  Her- 
bert Parker  and  Fred  T.  Field,  for  appellee. 

MORTON,  X  This  is  a  writ  of  eitu 
brought  In  the  land  court  There  was  a  flnd- 
ing  and  an  assessment  of  damages  In  that 
court  In  favor  of  the  demandant  The  ten- 
ants appealed.  Each  took  a  general  and 
special  appeal.  The  general  appeals  recited 
that  the  tenants  were  aggrieved  and  that 
t^iey  claimed  an  appeal  to  the  superior  court 
for  a  Jury  trial.  The  special  appeals  claim- 
ed a  Jury  trial  on  the  facts,  and  were  in  ad- 
dition accompanied  by  certain  Issues  filed 
therewith  which  the  tenants  prayed  might 
be  allowed  as  tbe  Issues  to  be  tried  in  the 
superior  court  on  the  appeaL  Tbese  Issues 
were  allowed  by  the  land  court  The  de- 
mandant moved  In  the  superior  court  to  dis- 
miss the  appeals  on  the  ground  that  no  mat- 
ters were  specified  in  the  general  appeals  in 
respect  of  which  the  tenanta  were  aggrieved 
and  in  the  relation  to  the. special  appeals  on 
tbe  ground  that  tbe  land  court  bad  no  power 
to  allow  the  issues  or  the  superior  court  to 
bear  and  determine  them  because  it  nowise 
appeared  that  tbe  tenants  were  aggrieved. 
The  motions  were  allowed  and  tbe  appeals 
dismissed. 

Tbe  tenants  appealed  therefrom  to  this 
oourt  The  Judge  of  the  land  court  made  a 
report  to  tbe  superior  court  of  tbe  facts 
found  by  him.    From  this  report  It  appears 


Digitized  by 


Google 


Uass.) 


MORAN  ▼.  CITY  OF  CHELSEA. 


497 


that  the  demandant  asked  him  to  rule  that 
on  the  facta  fonnd  by  him  that  court  had  no 
power  to  allow  Isanes.  He  refused  so  to  rule 
and  allowed  the  Issues  as  already  observed, 
and  the  demandant  duly  excepted.  The  time 
for  011ng  exceptions  was  extended  to  20  days 
after  certification  to  the  land  court  from  the 
superior  court  as  to  the  final  diapoeition  of 
the  case  in  the  superior  court  The  only 
question  now  before  us  is  whether  the  sn- 
perlor  court  was  right  in  dismissing  tlie  ap- 
];>eal8  as  It  did. 

We  think  that  the  dlsmlsBal  of  the  general 
appeals  was  right,  but  that  the  dismissal  of 
the  special  appeals  was  wrong.  The  statute 
In  regard  to  appeals  from  the  land  court  pro- 
rides  that  "no  matters  shall  be  tried  in  the 
superior  court  except  those  specified  in  the 
appeal"  (St  1904,  p.  460,  c.  448,  $  Q;  thus 
requiring  the  appealing  party  to  specify  In 
his  appeal  the  matters  In  respect  to  which 
he  Is  aggriered  by  the  order,  decision  or  de- 
cree complained  of.  There  was  no  such  spec- 
ification, by  reference  or  otherwise,  in  the 
general  appeals  and.  they  were  therefore 
rightly  dismissed.  The  case  stands  different- 
ly with  respect  to  the  special  appeals.  The 
statute  makes  no  provision  as  to  the  manner 
In  which  the  matters  to  be  tried  In  the  su- 
perior court  shall  be  specified  in  the  appeaL 
And  we  think  that  they  may  be  specified  in 
the  Issues  which  the  ai^ellant  desires  to 
bare  framed  as  a  part  of  bis  appeal,  as  well 
as,  though  not  so  satisfactorily,  by  a  statd- 
ment  of  them  In  the  appeal.  Naturally  the 
Issues  which  the  appellant  desires  to  have 
framed  will  relate  to  and  embody  the  mat- 
ters wherein  he  is  aggrieved  by  the  order,  de- 
cision or  decree  appealed  from  and  the  refer- 
ience  to  and  embodying  of  them  in  the  appeal 
may  well  be  regarded  therefore  as  a  sufil- 
clent  compliance  with  the  statute.  The  fact 
that  they  are  In  the  form  of  questions  rather 
than  statements  is  immaterial.  A  question 
often  has  the  effect  of  a  statement  It  Is 
said  In  the  brief  for  the  tenants  that  the  spe- 
cial appeals  are  substantially  In  the  form 
adopted  by  the  land  court  and  approved  by 
this  court.  But  however  that  may  be  we  are 
of  opinion  for  the  reasons  given  that  the 
special  appeals  were  wrongly  dismissed. 
In  the  case  of  Luce  v.  Parsons.  192  Mass.  8, 
77  N.  E.  i032,  relied  on  by  the  demandant 
the  question  was  whether  the  issues  which 
had  been  framed  In  the  land  court  could  be 
amended  in  the  superior  court.  The  ques- 
tion now  presented  did  not  arise.  The  same 
Is  true  of  Jeffrey  v.  Winter,  190  Mass.  90, 
76N.  E.282,  also  relied  on  by  the  demandant 
The  demandant  does  not  question  the  gen- 
eral right  of  the  land  court  to  frame  Issues 
(Rev.  Laws,  c.  128,  §  13;  St  1902,  p.  370, 
c.  458),  and  It  Is  plain  that  a  party  may  be 
aggrieved  by  and  appeal  from  a  Judgment  of 
that  court  In  respect  to  a  matter  concerning 
which  he  has  Introduced  no  evidence  or  after 
he  lias  been  defaulted  or  nonsuited.    Holman 

80  N.E,-32 


v.  SIgonrney,  11  Mete.  436;  Ball  t.  Burke, 
11  Gush.  80. 

The  tenants  contend  that  in  a  writ  of  entry 
they  have  a  general  right  of  appeal  to  the  su- 
perior coqrt  from  the  land  court  on  all  ques- 
tions of  law  and  fact  and  that  if  the  statut<* 
Is  to  be  construed  as  limiting  their  right  to 
a  trlail  by  Jury  to  matters  specified  In  the  ap- 
peal It  Is  unconstitutional  and  void.  The 
right  of  trial  by  Jury  Is  to  be  guarded  with 
Jealous  care.  But  it  is  well  settled  that  the 
Legislature  may  make  reasonable  regulations 
respecting  Its  exercise.  'Foster  v.  Morse,  132 
Mass.  854,  42  Am.  Rep.  438 ;  Holmes  v.  Hunt 
122  Mass.  505,  23  Am.  Rep.  881;  Hunt  v. 
Lucas,  99  Mass.  404;  Jones  v.  Robblns,  8 
Gray,  329.  The  statute  in  regard  to  the  land 
court  fully  protects  the  rights  of  parties  to 
a  Jury  trial  by  providing  that  "every  order, 
decision  and  decree  of  the  court  •  •  • 
whereby  any  party  is  aggrieved  shall  be  sub- 
ject to  appeal  for  a  Jury  trial  on  the  facts  to 
the  superior  court  for  the  county  In  which 
the  land  lies  to  which  such  order,  decision 
or  decree  relates,  as  to  any  questions  involv- 
ed therein."  Rev.  Laws,  c.  128.  J  13 ;  St  1902, 
p.  370,  e  458;  St  1904,  p.  450,  c.  448,  S  a 
The  provision  that  "no  matters  shall  be  tried 
in  the  superior  court  except  those  speotfled 
in  the  appeal"  is  a  reasonable  t-egulation  of 
the  mode  In  which  the  right  may  be  exer- 
cised. Its  natural  effect  will  or  may  be  to 
eliminate  Immaterial  matters  and  thus  to  fa- 
cilitate instead  of  impede  the  exercise  of  the 
right  of  trial  by  Jury. 

Judgment  affirmed  In  respect  of  dismissal 
of  general  appeals  and  reversed  in  respect  of 
dismissal  of  special  appeals. 


(194  MaiB.   428) 
MORAN  V.  CITY  OF  <3HELSEA. 

(Supreme    Judicial    Court    of    Massachusetts. 
Suffolk.    Feb.  28,  1007.) 

Masteb  and  Sebvant— Injtjbies  to  Sebvart 

— CONTBIBUTOBY    NeOLIOENCE. 

In  action  for  death  of  plaintiff's  intestate 
while  employed  as  a  laborer  in  digging  a  trench 
for  a  sewer,  held,  that  intestate  was  negligent, 
precluding  a  recovery. 

[Ed.  Note.— For  cases  in  "point,  see  Cent  Dig. 
vol.  84,  Master  and  Servant,  S§  988-09C) 

Exceptions  from  Supreme  Judicial  Court, 
Suffolk  County. 

Action  by  Michael  Moran,  as  administrator 
of  the  estate  of  Francis  Woods,  against  the 
city  of  Chelsea.  A  verdict  was  rendered  In 
favor  of  plaintiff,  and  defendant  brings  ex- 
ceptions.   Sustained. 

Whlppfe,  Sears  &  Ogden,  Chas.  W.  Bond, 
and  Henry  H.  Bond,  for  plaintiff.  Samuel  R. 
Cutler  and  Harry  W.  James,  for  defendant 

MORTON,  J.  This  is  an  action  of  tort  to 
recover  for  injuries  received  by  the  plalntltTs 
interstate,  one  Woods,  while  employed  by  tbe 
defendant  as  a  laborer  In  digging  a  trench  for 
a  sewer.    In  digging  Woods  and  another  man 
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uncovered  a  stone  18  or  20  Incbes  thick,  ana 
2  or  3  feet  long  and  pear  or  egg-shaped  and 
weighing  between  300  and  400  pounds.  There 
was  some  talli  between  Woods  and  the  fore* 
man  as  to  how  it  should  be  removed,  and 
Woods  suggested  breaking  It  with  a  sledge, 
but  the  foreman  said  that  he  had  none,  ■ejiA 
told  some  men  to  get  a  rope  which  they  did. 
Woods  and  the  man  with  him  fastened  the 
rope  round  the  stone  and  some  men  on  the 
bank  attempted  to  pull  it  out,  Woods  and  his 
companion  assisting  by  lifting  and  pushing, 
when  the  rope  slipped  and  the  stone  fell  on 
Woods  causing  the  injuries  complained  of. 
There  was  a  verdict  for  the  plaintiff  and  the 
case  Is  here  on  exceptions  by  the  defendant 
to  the  refusal  of  the  court  to  Instruct  the  Jury 
amongst  other  things  to  return  a  verdict  for 
the  defendant  and  to  rule  that  the  plaintiff 
was  not  in  the  exercise  of  due  care,  and  that 
there  was  no  evidence  of  negligence  on  the 
part  of  the  defendant 

We  think  that  a  verdict  should  have  been 
ordered  for  the  defendant  The  use  of  the  rope 
to  get  out  the  stone  with  was  not  negligence 
on  the  part  of  the  foreman.  On  tbe  contrary 
the  experts  called  by  the  plaintiff  testified 
that  It  was  proper ;  one  of  them  going  so  far 
as  to  say  that  be  bad  used  the  method  of 
fastening  which  the  testimony  showed  that 
Woods  used.  Woods  was  not  directed  to  as- 
sist in  lifting  or  raising  the  stone  but,  as- 
suming, as  would  naturally  be  the  case,  that 
he  was  expected  to  do  so,  the  general  danger 
was  as  apparent  to  him  as  to  the  foreman 
and  therefore  be  needed  no  warning  or  Instruc- 
tion. He  fastened  on  the  rope  himself  and 
from  his  experience  in  the  quarry  might  well 
be  supposed  to  be  competent  to  do  it  The 
slippery  character  of  the  surface  of  the  stone 
and  its  peculiar  slope  were  obvious  as  was 
also  the  fact  that  if  not  properly  fastened  the 
rope  might  slip  and  the  stone  fall  and  In- 
jure whoever  was  beneath  It  He  was  left 
to  take  such  position  as  be  saw  fit  in  doing  a 
work  the  general  danger  of  which  was  ap- 
parent and  where  as  was  observed  In  LodI  v. 
Maloney,  184  Mass.  240,  08  N.  B.  229,  the  de- 
gree of  the  danger  would  vary  with  the  posi- 
tion that  was  taken.  He  saw  fit  to  place  him- 
self almost  If  not  directly  underneath  the 
stone  in  a  position  where  If  the  rope  slipped 
and  the  stone  fell  he  was  liable  to  be  injured 
and  we  think  that  he  must  be  held  to  have 
been  wanting  in  due  care.  Assuming  that 
the  remark  made  by  the  man  on  the  bank 
that  the  rope  was  not  going  to  hold  and  the 
reply  of  the  foreman  furnished  some  evidence 
of  negligence  on  the  part  of  the  latter,  and 
therefore  that  the  court  was  right  in  refusing 
to  rule  that  there  was  no  evidence  of  n^li- 
gence  on  the  part  of  the  defendant  there  is 
nothing  to  show  that  the  reply  was  heard  by 
Woods  or  that  the  circumstances  under  which 
it  was  made  furnished  any  excuse  for  the  fail- 
ure to  exercise  due  care  on  his  part  Lodl  v. 
Maloney,  supra;  Meehan  v.  Holyoke  St  By. 
Cto.,  186  Mass.  611,  72  N.  B.  61 ;  Tanner  T.  N. 


X.,  N.  H.  &  H.  R.  R.,  180  Mass.  572,  62  N.  E. 
993;  Fay  v.  WUmarth,  183  Mass.  71,  66  N.  E. 
410 ;  Gavin  v.  Fall  River  AutMnatlc  Tel.  Co., 
185  Mass.  78,  69  N.  E.  1055 ;  La  BeUe  v.  Mon- 
tague, 174  Mass.  453,  64  N.  E.  859;  Cunning- 
ham V.  Lynn  &  Boston  By.  Co.,  170  Mass.  29S, 
49  N.  E.  440. 
Exceptions  sustained. 

(IM  Mass.  14» 

BOSTON  &  W.  ST.  RT,  00.  ▼.  ROSEL 

(Supreme  Judicial  Court  of  Massachusetts. 

Middlesex.    Feb.  26,  1907.) 

1.  SPEcinc  Pebfobuancb  —  Contbaotb  En- 

FOBCEABLE— MXJTUALITT   OF   OBLIGATION. 

An  option  to  purchase  land  on  the  per- 
formance of  certain  conditions,  when  accepted 
within  the  time  specified,  is  not  void  for  wane 
of  mutuality,  bat  becomes  enforceable  by  either 
party. 

riid.  Note.— For  cases  in  point  see  Cent  Die. 
vol.  44,  Specific  Performance,  15  89-99.] 

2.  Vendob  and  Pubchaseb— CONSTBUCnOS 
OF  CoNTBACT— Time  as  Essence  of  Coh- 
tbact. 

The  specification  in  an  option  to  purchase 
land  of  the  time  within  which  it  might  be 
accepted  was  of  the  essence  of  the  contract 

fEd.  Note.— For  cases  in  point  see  Cent  Di){. 
vol.  48,  Vendor  and  Purchaser,  §g  121-125l] 

3.  Same. 

A  specification  in  an  option  to  purdiase 
land  of  the  time  after  its  acceptance  within 
which  the  deed  should  be  delivered  is  not  of 
the  essence  of  the  contract  unless  made  ma- 
terial by  express  stipulation,  or  unless  there  are 
circumstances  indicating  that  it  was  deemed  im- 
portant by  the  parties  and  was  Intended  to  be 
made  the  subject  of  a  stipulation  to  be  per- 
formed literally,  or  there  is  a  change  of  condi- 
tions after  the  time  fixed  for  performance  that 
would  render  the  enforcement  of  the  contract 
inequitable :  and  hence  a  failure  to  tender  per- 
formance within  the  time  named  is  not  a  de- 
fense to  an  action  for  specific  performance. 

4.  Specific  Pebfobmance  —  Tenoeb  of  Peb- 
formance— Sufficiency. 

Where,  under  the  terms  of  a  contract  it 
was  the  duty  of  defendant  to  prepare  and 
deliver  a  deed,  and  the  plaintiff  repeatedly  ten- 
dered the  money,  which  was  the  substantial 
part  of  the  consideration,  and  defendant  never 
prepared  or  tendered  a  deed,  and  plaintiff  ten- 
dered a  deed,  to  be  slfmed  by  defendant,  which 
did  not  contain  a  statement  of  all  the  thiniis 
to  be  done  by  the  plaintiff  as  a  part  of  the 
consideration,  and  after  its  refusal  to  execute 
it  plaintiff  gave  a  formal  notice  that  it  would 
be  ready  to  receive  the  conveyance  of  the  land 
and  tender  the  consideration  at  the  time  and 
place  fixed,  but  defendant  neglected  to  prepare 
the  deed  and  refused  to  carry  out  his  contract 
on  grounds  other  than  the  failure  of  the  plain- 
tiff to  include  in  the  deed  prepared  by  it  all 
the  agreements  made  by  plaintiff  in  the  con- 
tract, there  was  a  sufficient  offer  by  plaintiff 
to  entitle  it  to  enforce  specific  performance. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dix. 
vol.  44,  Specific  Performance.  S!  286-298.] 

5.  Same— Pleading— Biii. 

A  bill  for  specific  performance  of  a  con- 
tract to  sell  land,  which  contained  an  express 
reference  to  one  of  two  papers  constituting  tiie 
option  eiven  by  defendant  to  purdiase  the  land 
which  contained  the  principal  part  of  the  con- 
tract, and  also  a  reference  to  the  other  paper, 
a  copy  of  which  was  annexed  to  the  plaintiiTi 
answer,  was  not  Insufficient  for  failure  to  in- 
clude the  contents  of  the  second  paper  with  tht 
formal  statement  of  the  other  part  of  the  con- 
tract 
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C  SAifK— Relikv  Awarded. 

la  a  suit  for  specific  performanos  of  a 
contract  for  the  sale  of  land  providini;  that 
a  conveyance  should  be  made  by  warranty  deed 
conveying  a  title  free  from  all  incumbrances, 
there  beinj;  no  sneeestion  that  the  construc- 
tion of  a  cement  tank  and  the  maintenance  of 
it  and  of  pipes  by  the  plaintiff  were  to  be 
secured  by  making  them  conditions  subsequent 
in  the  deed,  though  the  plaintiff  agreed  to  per- 
form these  acts,  the  rifcht  of  the  defendant 
will  be  properly  secured  by  inserting  agree- 
ments in  the  deed  binding  on  the  grantee  and 
its  successors  and  assigns,  instead  of  by  condi- 
tions the  breech  of  which  would  work  a  for- 
feiture. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44.  Specific  Performance,  §{  424,  425.] 

Appeal  from  Superior  Court,  Middlesex 
County. 

Action  by  the  Boston  &  Worcester  Street 
Railway  Company  against  Henry  H.  Rose. 
Heard  on  defendant's  exceptions  to  master's 
report,  and  on  the  appeal  of  both  parties  from 
the  decree.    Decree  for  plaintiff. 

Fred  Ii.  Norton,  for  plaintiff.  Wm.  B.  Blge- 
lo-w,  for  defendant 

KNOWLTON,  a  3.  The  master  has  fonnd 
that  the  two  papers,  one  dated  April  26,  1904, 
and  signed  by  the  defendant  and  the  other 
dated  April  30, 1904,  and  signed  by  the  plain- 
tiff's agent  "were  delivered  at  the  same  time, 
and  together  constitute  the  option  which  the 
defendant  gave  the  plaintiff,  and  which  en- 
titled the  plaintiff  to  a  proper  warranty  deed 
of  the  property  described  therein,  npon  the 
performance  of  the  conditions  therein  named, 
or  In  some  form  by  which  the  rights  of  the 
defendant  should  be  protected."  The  option 
was  accepted  in  writing  on  July  25,  1904,  and 
became  operative  as  a  contract  at  that  time. 
There  Is  no  ground  for  the  contention  that 
It  was  void  for  want  of  mutuality,  for  it  be- 
came enforceable  by  either  party  upon  its  ac- 
ceptance within  the  time  specified.  Mans- 
field T.  Hodgdon,  147  Mass.  304,  17  N.  E.  644; 
O'Brien  t.  Boland,  166  Mass.  481,  44  N.  B. 
602;  Putnam  t.  Grace,  161  Mass.  287,  87  N. 
E.  166. 

In  that  part  of  the  writing  which  fixed  the 
time  within  which  the  option  might  be  ac- 
cepted, time  was  of  the  essence  of  the  con- 
tract In  that  part  which  stated  a  time  after 
the  acceptance  within  which  the  deed  should 
be  delivered,  the  contract  is  within  the  or- 
dinary rule  that  time  Is  not  of  the  essence 
of  the  contract  unless  It  Is  made  material 
by  express  stipulation,  or  unless  there  are 
circumstances  Indicating  that  It  was  deemed 
Important  by  the  parties  and^was  Intended  to 
be  made  the  subject  of  a  stipulation  to  be 
performed  literally,  or  unless  there  Is  such 
a  change  of  conditions  after  the  time  fixed 
for  performance,  that  the  enforcement  of  the 
contract  would  be  Inequitable.  Barnard  t. 
Lee,  97  Mass.  92,  and  cases  cited;  Carter  t. 
PhnUps,  144  Mass.  100, 10  N.  E.  600;  Cheney 
V.  Llbby,  134  U.  S.  68-77,  10  Sup.  Ct  498,  83 
L.  Ed.  818.  The  defense  founded  on  the  fail- 
ure of  the  plaintiff  to  tender  performance 


and  demand  a  deed  until  5  days  after  the  ex- 
piration of  the  30  days  from  the  acceptance 
of  the  option  is  not  established. 

The  next  objection  of  the  defendant  rests 
upon  the  contention  that  the  plaintiff's  offer 
of  performance  was  not  sufficient  By  the 
terms  of  the  contract  It  was  the  duty  of  the 
defendant  to  prepare  and  deliver  a  deed. 
There  Is  no  dispute  that  the  plaintiff  repeat- 
edly tendered  the  money,  which  was  the  sub- 
stantial part  of  the  consideration  for  the  con- 
veyance, and  that  the  defendant  never  pre- 
pared or  tendered  a  deed.  The  plaintiff  ten- 
dered a  deed,  to  be  signed  by  the  defendant 
which  did  not  contain  a  statement  of  all  the 
things  to  be  done  by  the  plaintiff  as  a  part  of 
tlic  consideration.  As  to  most  of  these  things. 
It  Is  to  be  noticed  that  they  could  not  be  per- 
formed until  after  the  land  had  been  conveyed. 
The  writing  signed  by  the  plaintiff's  agent 
which  states  these  things,  ends  with  the  sen- 
tence: "The  above-named  specifications  are 
hereby  agreed  to  on  the  condition  that  said 
Rose  delivers  to  the  Boston  &  Worcester 
Street  Railway  Company  a  proper  warranty 
deed  of  land  as  described."  The  plaintiff's 
formal  notice,  after  the  defendant's  neglect 
to  prepare  a  deed  and  the  refusal  to  sign  the 
deed  prepared  by  the  plaintiff,  was  that  "said 
company  will  be  ready  to  receive  the  convey-- 
ance  of  the  land  described  In  said  option  and 
to  tender  the  consideration  therefor,"  at  the 
time  and  place  fixed.  After  this  notice  the 
defendant  at  this  time  and  place,  neglected 
to  prepare  the  deed  and  refused  to  carry  out 
his  contract  on  grounds  other  than  the  fail- 
ure of  the  plaintiff  to  include,  in  the  deed 
prepared  by  It  all  the  agreements  made  by 
the  plaintiff  In  the  acceptance  of  the  option. 
There  Is  nothing  to  Indicate  that  the  plaintilT 
ever  refnsed  to  perform  these  agreements 
when  it  should  receive  Its  title,  without 
which  they  could  not  be  performed.  We  are  of 
opinion  that  In  view  of  the  defendant's  con- 
duct the  master  was  right  in  his  finding  that 
there  was  a  sufilcient  offer  on  the  part  of  the 
plaintiff  to  enable  it  to  maintain  the  bill. 

It  Is  contended  that  the  bill,  as  amended 
by  hacludlng  a  statement  of  the  pialntitTs 
readiness  and  willingness  and  offer  to  comply 
with  all  the  terms  of  the  paper  prepared  by 
the  defendant's  wife,  and  signed  by  Its  agent, 
as  well  as  the  terms  of  the  other  paper  which 
formally  constituted  the  option,  Is  insufficient 
The  objection  is  that  the  contract  which  was 
made  up  of  two  papers,  was  not  given  fully 
and  formally  in  the  stating  part  of  the  bill. 
The  paper  expressly  referred  to  In  the  stat- 
ing part  of  the  bill  was  the  principal  part  of 
the  contract  The  second  paper,  prepared 
by  the  -defendant's  wife,  was  informal,  and 
it  contained  the  most  important  of  the  things 
to  be  done  by  the  plaintlfl  stated  in  the  other 
writing  in  different  language,  and  it  Included 
certain  others.  While  It  would  have  been 
more  regular,  In  making  the  amendment  to 
Include  the  contents  of  the  additional  paper 
with  the  formal  statement  of  the  other  part 
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«r  tbe  contract,  Tre  think  the  reference  to  the 
paper,  a  copy  of  which  Is  annexed  to  the  de- 
fendant's answer,  and  the  offer  to  perform 
the  contract  according  to  Its  terms,  should 
be  treated  as  an  embodiment  of  it  In  the 
contract  on  which  the  bill  was  brought,  and 
as  a  BufSclent  statement  to  protect  the  rights 
of  the  parties. 

According  to  tbe  terms  prescribed  by  the 
court  when  the  amendment  was  allowed,  tbe 
plaintiff  Is  to  take  no  costs  up  to  the  date  of 
the  amendment  and  It  Is  to  pay  the  defend- 
ant's costs  to  that  date.  The  record  does 
not  enable  us  to  determine  whether  there  Is 
any  error  In  the  decree  as  to  the  allowance 
of  costs.  The  exceptions  to  the  master's  re- 
port were  rightly  overruled. 

Inasmuch  as  the  option  states  that  the 
"conveyance  should  be  made  by  a  warranty 
deed,  with  fail  covenants  and  dower  release 
if  necessary,  conveying  a  clear  title  free  from 
all  incumbrances,"  and  inasmuch  as  there  is 
ao  suggestion  that  the  construction  of  the 
cement  tank  and  tbe  maintenance  of  it  and 
of  the  pipes  forever,  and  the  construction  and 
maintenance  of  the  Page  woven  wire  fence 
are  to  be  secured  by  making  them  conditions 
-subsequent  in  the  deed,  we  are  of  opinion  that 
the  rights  of  the  defendant  in  tltis  particular 
«an  be  properly  secured  by  inserting  agree- 
ments In  the  deed,  to  be  binding  on  the  gran- 
tee and  its  successors  and  assigns,  instead  of 
hy  conditions,  the  breach  of  which  at  any 
time  would  work  a  forfeiture.  Tbe  decree 
should  be   modified   accordingly. 

Decree  for  the  plaintiff. 


<194  Mass.  3S4) 

PAINE  V.  ARMOUR  &  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.    Feb.  28.  1907.) 

Nboligekob—  EviDBRCB— SuirricMROT—  Use 

or  Phbuiseb. 

Evidence  that  a  thick  heavy  door,  when 
«winKing  in  opening,  would  pass  over  a  part  of 
the  floor  likely  to  be  occupied  by  defendant's 
'Customers,  and  that  a  customer  was  standine 
on  this  space  by  invitation  of  defendant  when 
the  door  was  quickly  and  violently  thrown  open 
hy  defendant's  servant  without  any  warnine, 
the  violent  motion  beinx  due  either  to  the  im- 
petuosity of  the  person  who  opened  the  door  or 
lieinK  rendered  necessary  by  the  saKKing  of  the 
door  EO  as  to  rub  agiiinst  the  floor,  requirinK 
unusual  force  to  open  it,  was  sufficient  to  war- 
rant a  finding  that  the  customer  was  careful 
and  the  defendant  neKliRent. 

TEd.  Note.— For  casfls  in  point,  see  Cent.  Dij;. 
vol.  87,  Negligence,  §{  267-276.] 

Report  from  Superior  Court,  Suffolk  Coun- 
ty. 
.  Action  by  Eugene  M.  Paine  against  Armour 
-ft  Co.  Heard  on  report  from  the  superior 
court  after  verdict  for  plaintiff.  Judgment 
on  verdict. 

Charles  Wood  Bond,  for  plaintiff.     Win- 
field  S.  Sloctun,  for  defendant. 

HAMMOND,  J.    While  this  case  is  dose, 
«tiU  we  think  that  upon  the  evidence  tbe 


Jury  might  have  foimd  that  the  door  which 
came  in  contact  with  the  plaintiff  was  a  thick, 
heavy  door ;  that,  when  swinging  in  opening, 
it  would  pass  over  a  part  of  the  floor  likely 
to  be  occupied  by  tbe  defendant's  customers ; 
that  the  plaintiff  was  a  customer  and  was 
standing  upon  this  space  by  tbe  Invitation  of 
the  defendant,  with  no  reason  to  think  that 
the  door  would  be  quickly  and  violently  open- 
ed ;  and  that  while  he  was  thus  standing  the 
door  was  quickly  and  violently  thrown  open 
by  the  defendant's  servant  without  any  warn- 
ing having  been  given.  The  Jury  may  have 
further  found  either  that  this  violent  motion 
of  the  door  wtis  due  to  the  Impetuosity  of 
the  person  wtio  opened  It,  or  that  It  was  ren- 
dered necessary  by  the  fact  that  tbe  door 
sagged  so  as  to  rub  against  the  floor,  and  that 
In  that  way  unusual  force  was  required  to 
open  the  door,  thereby  rendering  a  violent 
opening  probable  or  necessary ;  that  if  It  was 
due  to  the  first  cause,  the  person  who  opened 
the  door  failed  to  exercise  proper  care  to  see 
that  no  one  was  Injured;  and  if  It  was  due 
to  the  second  cause,  the  defendant  had  failed 
to  take  proper  care  for  the  protection  of  Its 
customers  against  the  violent  opening  of  the 
door.  Upon  such  findings  the  Jury  would 
have  been  warranted  in  finding  that  the  plain- 
tiff was  careful  and  the  defendant  negligoit. 
It  is  not  th^  case  of  the  usual  opening  of  an 
ordinary  door.  Under  the  terms  of  tbe  re- 
port there  must  be 
Judgment  on  tbe  verdict 

(IM  Haw.  m 
WHITE  v.   APSLET   RUBBER   CO. 
(Supreme  Judicial  Conrt  of  Massachusetts. 
Middlesex.     Feb.   26,    1907.) 

1.  Malicious  PBOSEcrrriON  —  ELBicsirra  or 
Cause  of  Action. 

Where  a  complaint  was  made  charging  a 
tenant  with  the  crime  of  willfully  and  malid- 
ously  ipjuring  the  personal  property  of  the 
landlord,  and  a  warrant  was  issued  and  the 
tenant  arrested  solely  for  the  purpose  of  co- 
ercing him  to  abandon  any  claim  he  might  have 
to  occupy  as  tenant,  and  when  this  object  bad 
been  accomplished  he  was  released  from  arrest 
this  constituted  an  abuse  of  criminal   process. 

2.  COBPOKATIONB  —  TOBTS    OF    SEBVANT— LlA- 

BitiTT  OF  Master. 

Where  a  bookkeeper  of  a  corporation  tiad 
general  supervision  of  the  rental  and  manage- 
ment of  a  house  in  the  control  of  tbe  corpora- 
tion, and  to  compel  the  surrender  of  tenancy 
of  the  bonse  by  plaintiff  used  criminal  process 
aeainst  him.  his  act  was  within  tbe  scope  of 
his  authority,  and  rendered  the  corporation 
liable  therefor. 

flM.  Note.— For  eases  In  point,  see  Cent  Due 
vol.  12,  Corporations,  {  1003.] 

3.  Same— Ratification. 

Where  a  director  of  a  corporation,  em- 
powered to  act  as  its  general  manager,  aud 
the  president  of  the  corporation,  had  knowledge 
of  abuse  of  process  by  a  bookkeeper,  and  either 
assented  or  declined  to  interfere,  the  bookkeep- 
er's acts  were  ratified,  so  as  to  render  the 
corporation  liable. 

Exceptions  from  Superior  Court,  Middlesex 
County ;  Ctuirles  U.  Bell,  Judge. 
Action  by  Thomas  White  against  tbe  Apa- 
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ley  Rubber  Company.  To  the  admission  of 
evidence,  and  the  refusal  of  the  court  to  rale 
aa  requested  by  defendant,  he  excepts.  Bx- 
<»ptions  overruled. 

Frank  W.  Knowlton  and  Cboate,  Hall  & 
Stewart,  for  plaintiff.  Jas.  T.  Joslin  and 
<Jllbert  A.  A.  Pevey,  for  defendant 

BRALET,  J.  While  not  expressly  con- 
-ceded,  yet  upon  imcontroverted  evidence  it  is 
manifest  that  a  complaint  bad  been  made 
under  Rev.  Laws,  c.  208,  |  116,  charg^ing  the 
plaintiff  with  the  crime  of  willfully  and  mali- 
ciously injuring  the  personal  property  of  the 
defendant.  A  warrant  having  been  issued 
he  was  arrested  at  his  home,  and  after  being 
detained  in  custody  for  an  appreciable  time 
by  the  <^cer  serving  the  process,  he  was  re- 
leased, while  no  farther  steps  were  ever 
taken  in  the  prosecution  of  the  case.  Upon 
conflicting  evidence,  the  weight  of  which  was 
wholly  for  the  Jury  they  further  could  find 
that  the  criminal  proceedings  were  instituted 
solely  for  the  purpose  of  coercing  the  plaintiff 
to  abandon  any  claim  or  right  be  might  have 
to  occupy  the  house  as  a  tenant,  and  that 
■^bea  this  object  had  been  accomplished  by 
a  Burrender  of  his  tenancy,  and  the  removal 
of  his  family  and  household  goods,  he  was 
released  from  arrest.  Indeed,  it  must  have 
been  perfectly  plain  if  either  his  evidence  or 
that  of  his  wife  was  accepted  as  substantially 
stating  what  occurred,  that  the  criminal  law 
was  Invoked,  not  for  the  purpose,  of  vindi- 
cating justice,  but  to  get  rid  of  a  troublesome 
taiant.  If  so  found,  there  was  an  abuse  of 
criminal  process,  and  this  Is  sufficient  to  sup- 
port an  action  against  the  instigator  and  pro- 
moter of  the  wrong.  Wood  v.  Graves,  144 
Mass.  865,  866,  11  N.  B.  507,  6&  Am.  Rep.  86 : 
White  V.  Apsley  Rubber  Co.,  181  Mass.  239,  63 
N.  E.  885.  It  Is  strongly  urged  that  the  defend- 
ant cannot  be  liable  as  the  wrong  was  per- 
petrated without  its  authority,  or  subsequent 
assent.  But  it  is  responsible  for  torts  com- 
mitted by  its  servants  when  acting  witiiin 
the  scope  of  their  employment,  or  by  ratifica- 
tion may  become  responsible  for  such  acts 
when  committed  in  excess  of  their  authority. 
Reed  T.  Home  Savings  Bank,  130  Mass.  443, 
39  Am.  Rep.  468 ;  Krulevltch  v.  Eastern  Rail- 
road Co.,  140  Mass.  673,  6  N.  E.  BOO;  Id.,  148 
Mass.  228,  9  N.  E.  613;  Fogg  v.  Boston  & 
Lowell  Railroad  Col,  148  Mass.  613,  20  N.  E. 
109,  12  Am.  St.  Rep.  583 ;  Nims  v.  Mt  Her- 
mon  School  for  Boys,  160  Mass.  177,  178,  35 
N.  B.  776,  22  L.  R,  A.  364,  88  Am.  St  Rep. 
467;  Commerford  v.  West  End  Street  Rail- 
way Co.,  164  Mass.  13,  14,  41  N.  E.  59;  Tele- 
gram Newspaper  Co.  v.  Commonwealth,  172 
Mass.  294,  52  N.  E.  445,  44  L.  R.  A.  159,  70 
Am.  St  Rep.  280;  Dempsey  v.  Chambers, 
154  Mass.  330,  28  N.  B.  279,  13  L.  R.  A.  219, 
26  Am.  St  Rep.  249.  If,  therefore,  there 
was  evidence  that  the  prosecution  was  set  on 
foot  by  the  defendant's  bookkeeper  while  act- 
ing as  its  servant  in  the  discbarge  of  bis 
duties,  or  that  his  acts  were  subsequeutly 


ratified,  the  defendant  must  respond  for  the 
damages  suffered.  While  the  title  to  the 
premises  was  in  a  stranger,  yet  the  defend- 
ant as  lessee,  was  In  possession,  and  tented 
the  property  to  the  plaintiff  together  with  the 
furniture  which  It  owned,  for  the  purpose 
of  bis  keeping  a  boarding  house  for  the  ac- 
commodation of  Its  employes,  and  there  was 
evidence  from  which  it  could  have  been 
found  that  the  general  supervision  of  the 
rental  and  management  of  the  house  while 
thus  occupied  had  been  entrusted  to  tbe 
defendant's  bookkeeper,  whose  declarations 
and  conduct,  consequently,  were  admissible 
In  evidence.  The  plalntifl's  tenancy  was 
about  to  be  terminated,  and  apparently  he 
was  only  waiting  for  the  notice  provided  by 
Rev.  Laws,  c.  129,  S  12,  to  vacate  the  prem- 
ises, when  the  bookkeeper  made  the  com- 
plaint gave  it  to  the  officer  for  service,  and 
caused  the  arrest  to  be  made.  If  the  plain- 
tiff's retention  of  the  stove  covers  was  mis- 
takenly treated  as  a  maliclotis  injury  to  the 
personal  property  belonging  to  the  defendant 
yet  by  his  general  employment  the  bookkeep- 
er was  authorized  to  take  appropriate  action 
to  prevent  their  wrongful  removal,  although 
it  Is. now  urged  that  they  w«re  a  part  of  the 
realty.  In  the  performance  of  this  duty  If 
he  acted  recklessly,  being  intent  on  ejecting 
thQ  plaintiff,  by  using  the  criminal  process 
as  a  means  of  compelling  him  to  vacate,  the 
defendant  Is  liable  for  bis  tortious  act 
Aiken  v.  Holyoke  Street  Railway  Co.,  184 
Mass.  269,  274,  68  N.  E.  238.  Besides,  If  orig- 
inal authority  were  wanting  there  was  evl- 
donoe  from  which  ratification  could  be  found, 
for  a  director  of  the  defendant  empowered 
to  act  as  a  general  manager  of  its  business, 
and  the  president  of  the  company,  each  had 
knowledge  of  the  measures  taken,  and  either 
assented,  or  declined  to  Interfece.  Beacon 
Trust  Co.  V.  Souther,  183  Mass.  413,  416,  417, 
67  N.  B.  845. 

What  has  already  been  said  concerning  the 
Issues  at  the  trial,  and  the  supporting  evi- 
dence, disposes  of  tbe  exceptions  to  the  re- 
fusals to  rule  as  requested,  for  these  requests 
so  far  as  applicable  were  embodied  in  other 
language  In  instructions  which  fully  and  ac- 
curately stated  the  law.  Orabam  v.  Middle- 
by;  185  Mass.  349,  354,  70  N.  El.  416;  White 
V.  Apsley  Rubber  Co.,  nbi  supra. 

Exceptions  overruled. 


(IM  Mass.  253) 

BLUM,  JR'S,  SONS  ▼.  WHIPPMJ  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.     Feb.  27,   1907.) 

1.  Tbover   and    Convebsior   —  Action   — 

GKOUNDS— ACCBPTANCB    OJT  Ghxck   Wbono- 
FUIXT    INOOBSED. 

Where  a  salesman  was  employed  by  a  cor- 
poration, with  00  authority  to  indorse  tbe  cor- 
poration's name  on  any  checks  or  other  in- 
struments, and  was  never  held  out  by  the  cor- 
poration as  bavinK  any  such  authority,  the 
corporation  was  entitled  to  recover  attainst  the 
indorsee  for  the  conversion  of  checks  payable 
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to  the  corporation  and  indorsed  by  tlie  salesman 
in  its  name,  uniees  it  lost  its  right  by  its  long 
•ilence  after  discovery  of  tlie  unauthorized  act. 
TEd.  Note. — For  caaes  in  point,  see  Cent.  Dig. 
vol.  47,  Trover  and  Conversion,  g  95.] 
2.  CoBPOBATioNS— Liabilities— Refbksenta- 

HON    BY    AGKNTS— RATinCATIOH. 

Where  checks  payable  to  a  corporation 
were  indorsed  without  authority  by  a  sales- 
man, a  delay  of  two  years  in  notifyinK  the  in- 
dorsee of  the  salesman's  lack  of  authority 
does  not  amount  to  a  ratification  of  his  act, 
where  there  were  no  affirmative  acts  by  the 
corporation,  and  the  act  was  not  in  the  execu- 
tion of  a  power  conferred  by  the  corporation, 
but  in  a  mode  not  sanctioned  by  its  terms,  and 
the  corporation  did  not  receive  the  benefit  of 
his  act,  and  the  indorsee  was  not  prejudiced  by 
the  delay. 

3.-  Tboveb  AMD  Convkbsion  —  Action  —  De- 
fenses—liAOHns. 

A  delay  of  two  years  in  notifying  the  in- 
dorsees of  checks  payable  to  a  corporation  that 
the  person  who  made  the  indorsement  was 
without  authority  to  do  so  was  not  such  negli- 
gence or  laches  as  to  prevent  the  corporation's 
recovery  for  the  conversion  of  the  checks  by  the 
indorsees,  where  they  did  not  suffer  any  loss 
or  have  their  position  changed  in  any  way  by 
the  failure  of  the  corporation  to  notify  them 
earlier. 

Exceptions  from  Superior  Court,  Suffolk 
County;  Jabez  Fox,  Judge. 

Action  by  A.  Blum,  Jr.'s,  Sons  against  3. 
R.  Whipple  and  others.  To  the  court's  rul- 
tngs  in  favor  of  plaintiff,  defendants  ex- 
cept  Exceptions  overruled. 

This  is  an  action  for  the  conversion  of  two 
checks  payable  to  plaintiff,  and  Indorsed 
without  authority  by  one  Newman  to  defend- 
ants. 

A.  K.  Coliai,  for  plaintiff.  John  Oordon, 
tor  defendants. 

SHELDON,  J.  As  Newman  was  employed 
by  the  plaintiff  corporation  merely  as  a  travel- 
ling salesman,  with  no  authority  to  Indorse 
the  plaintiff's  name  upon  any  checks  or  other 
Instruments,  and  as  he  never  was  held  out 
by  the  plaintiff  as  having  any  such  author- 
ity, there  is  no  doubt  of  the  plaintiff's  right 
of  recovery  in  this  action  unless  it  has  lost 
this  right  by  its  long  silence  after  its  dis- 
covery of  Newman's  wrongful  acts.  Robin- 
son T.  Chemical  National  Bank,  86  N.  T.  404; 
Buckley  v.  Second  National  Bank,  35  N.  J. 
Law,  400,  10  Am.  Rep.  249;  Graham  v. 
United  States  Saving  Institution,  46  Mo.  186. 
He  was  only  a  special  agent  of  the  plaintiff, 
with  limited  authority;  and  the  defendants 
before  taking  the  checks  upon  his  indorse- 
ment were  bound  to  inquire  and  ascertain 
the  nature  and  extent  of  his  authority.  Lov- 
ett,  Hart  &  Phtpps  Go.  v.  Sullivan,  189  Mass. 
535, 536,  76  N.  E.  738,  and  cases  there  cited. 

But  the  defendants  contend  that  the  plain- 
tiff, having  allowed  more  than  two  years  to 
elapse  after  learning  of  Newman's  wrongful 
acts  and  before  It  gave  any  notice  to  the  de- 
fendants or  made  any  claim  upon  them  was 
guilty  of  laches  and  now  must  be  taken  to 
have  ratified  the  acts  of  its  agent  Newman. 


They  quote  the  language  of  Colt,  J.,  In  Har- 
rod  V.  McDaniels,  126  Mass.  413,  415:  "It 
is  a  rule  In  the  law  of  agency,  that  when 
the  unauthorized  act  of  the  agent  is  done  In 
the  execution  of  a  {rawer  conferred.  In  a  mode 
not  sanctioned  by  its  terms,  and  in  excess  or 
misuse  of  the  authority  given,  ratification  by 
the  principal  is  more  readily  implied  from 
Blight  acts  of  confirmation.  The  duty  to 
disaffirm  at  once,  on  knowledge  of  the  act.  Is 
said  to  t>e  more  Imperative  in  such  cases,  be- 
cause the  confidence  of  the  principal  in  the 
fitness  and  fidelity  of  the  person  be  has  se- 
lected as  an  agent  is  shown  by  the  relations 
already  established  between  them."  But  In 
that  case  there  was  evidence  of  ratification 
by  the  affirmative  acts  of  the  defendant  Nor 
were  Newman's  acts,  as  In  some  other  cases 
cited  by  the  defendants,  done  in  the  execu- 
tion of  a  power  conferred  by  the  plaintiff, 
though  In  a  mode  not  sanctioned  by  its  terms, 
or  merely  In  excess  of  the  strict  limitations 
put  upon  his  authority.  Foster  v.  Rockwell, 
104  Mass.  167;  Brown  v.  Henry,  172  Mass. 
559,  567,  62  N.  m  1073.  Nor  did  the  plain- 
tiff receive  any  benefit  from  Newman's  acts, 
as  in  Brigham  v.  Peters,  1  Gray,  139,  nor  was 
there  any  legal  duty  Incumbent  upon  the 
plaintiff  to  give  prompt  notice  of  the  facta 
and  of  its  claims  to  the  defendants;  Its  de- 
lay could  be  nothing  more  than  one  of  the 
circumstances  to  be  weighed  against  It 
Greenfield  Bank  v.  Crafts,  2  Allen,  269; 
Canal  Bank  v.  Bank  of  Albany,  1  Hill  (N.  Y.) 
287.  It  could  not  have  been  ruled  as  matter 
of  law  that  the  plaintiff  had  ratified  New- 
man's acts  in  Indorsing  the  checks  to  the  de- 
fendants. 

Nor  was  the  idalntiff  guilty  of  such  neg- 
ligence or  laches  as  to  take  away  its  right  of 
recovery.  This  question  was  considered  un- 
der somewhat  similar  circumstances  in  the 
recent  case  of  Murphy  v.  Metropolitan  Na- 
tional Bank,  191  Mass.  159,  164,  165,  77  N. 
E.  693.  Here,  as  in  that  case.  It  did  not  ap- 
pear that  any  loss  was  caused  to  the  defend- 
ants or  that  their  position  was  in  any  way 
changed  by  the  failure  of  the  plaintiff  to 
notify  them  earlier  than  It  did.  H«mlin  v. 
Sears,  82  N.  T.  327.  Indeed,  it  affirmatively 
appears  that  the  irfalntiff,  as  soOn  as  it  learn- 
ed of  these  transactions,  Instituted  criminal 
proceedings  against  Newman,  bat  that  he  has 
never  since  been  located,  except  that  it  was 
rumored  that  he  was  in  the  Philippine  Is- 
lands; and  these  facts  are  competent  to  show 
that  the  defendants  have  not  been  Injured 
by  the  plaintlfTs  failure  to  give  them  any 
earlier  notice.  And  see  the  cases  cited  In 
Murphy  v.  Metropolitan  National  Bank,  191 
Mass.  169,  77  N.  B.  693.  The  rule-adopted  in 
that  case  as  between  a  bank  and  one  of  iti 
depositors  applies  a  fortiori  In  the  case  at 
bar. 

It  follows  that  the  Instructions  requested 
by  the  defendants  were  rightly  refused. 

Exceptions  ovorruled. 
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(l»i   Macs.  436) 

HYNES  r.  BREWER. 

(Sapreme  Judicial  Court  of  Massachusetts. 

Suffolk.     Feb.  28.  1907.) 

1.  Municipal    Gobporaxiokb— Ic7    Walks— 
injttbibs— sufticienot  of  evidesce. 

EvideDce  held  to  sustain  a  findinK  that  one 
injured  by  falling  upon  an  icy  crosswalk  was 
in  the  exercise  of  due  care  at  the  time  of 
tbe  accident 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  30,  Municipal  Corporations,  {  1742.] 

2.  Same— KNovrLEDOE  ok  Ikjubed  Pebson— 
Matebialitt. 

That  one  falling  upon  an  icy  crosswalk 
could  see  the  ice  there  as  well  as  on  other  walks 
in  that  vicinity  did  not  bar  recovery  for  her 
injuries. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dii{. 
vol.   Sfl,    Municipal    Corporations,    8   1677.] 
8.  Same— LiABiUTT  of  ABumwa  Owneb. 

Where  the  owner  of  property  abutting  up- 
on a  public  crosswalk  maintains  etractnres  in 
such  way  as  to  alter  the  natural  drainage  of 
his  land  and  to  discharge  accumulated  water 
upon  the  walk,  causing  ice  to  form  there,  he 
is  liable  for  injuries  to  one  falling  thereon,  and 
it  is  immaterial  that  the  structures  were  main- 
tained when  he   purchased   the  land. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
TOl.  36.  Municipal  Corporations,  8  1686.] 

4.  Nuisances— Pbescbimive  Rights. 

That  structures  had  been  maintained  on 
land  for  SO  years  in  such  way  as  to  discharge 
accumulated  water  upon  an  abutting  cross- 
walk did  not  give  the  owner  a  prescriptive  right 
to  maintain  the  nuisance. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
▼ol.  87,  Nuisance,  8  1S9.] 

5.  Municipal  Cobpobations— Ioe  on  Walks 

— liLABIUTT   OF    ABUITINO    OwNEB. 

Where  an  owner  of  land  maintains  struc- 
tures in  such  way  as  to  discharge  accumulated 
water  upon  an  abutting  crosswalk,  causing  the 
formation  of  ice,  in  an  action  for  injuries  to 
one  falling  upon  the  walk,  it  is  immaterial  that 
some  of  the  ice  may  have  been  formed  by  wa- 
ter coming  from  a  source  beyond  the  owner's 
control. 

[Ed.  Note.— For  cases  in  point  see  Cent.  IMg. 
vol.  36.  Municipal  Corporations,  8  1686.] 

Exceptions  from  Superior  Court,  Suffolk 
County;  John  A.  Aiken,  Judge. 

Action  by  Margaret  3.  Hynes  against  Ei- 
ward  W.  Brewer,  administrator.  From  a 
judgment  for  plaintiff,  defendant  brings  ex- 
ceptions. '  Exceptions  orerruled. 

William  P.  Meeban  and  Charles  H.  Dona- 
hue, for  plaintiff.  Peabody  &  Arnold,  for 
defendant 

SHELDON,  J.  Although  many  other  ques- 
tions were  raised  by  the  defendant's  excep- 
tions, his  counsel  have  insisted  upon  only 
three  contentions:  That  on  all  the  evidence 
tbe  plaintiff  was  not  entitled  to  recover; 
tbat  the  justice  at  tbe  trial  should  have  given 
the  seventh  instruction  asked  for;  and  tbat 
the  court  erred  in  tbat  part  of  the  charge 
relating  to  the  contribution  of  water  from 
tbe  defendant's  premises  to  the  formation  of 
Ice  on  the  crosswalk  where  the  plafaitlff  felL 
We  will  consider  these  points  in  their  order. 

1.  The  Jury  had  a  right  to  find  that  the 
plaintiff  was  in  the  exercise  of  due  care. 


There  was  evidence  that  she  was  walking 
at  a  reasonably  slow  pace,  in  a  place  where 
she  had  a  right  to  be.  She  was  looking 
ahead  as  she  walked.  She  had  no  reason 
to  expect  one  side  of  the  street  to  be  more 
dangerous  than  the  other.  She  wore  rubbers. 
She  testified  that  she  was  taking  greater 
care  by  reason  of  her  condition  at  tbat  time. 
Shipley  V.  Proctor,  177  Mass.  498,  59  N.  E. 
119.  The  fact  that  she  could  see  ice  at  this 
place  as  well  as  on  other  sidewalks  in  that 
vicinity  cannot  be  conclusive  against  her. 
Smith  r.  Lowell,  6  Allen,  39;  Bennett  r. 
Everett,  191  Mass.  S64,  77  N.  E.  886. 

The  jury  could  find  on  the  evidence  tbat 
the  effect  of  the  defendant's  maintaining  tbe 
retaining  wall  along  Green  street  In  connec- 
tion with  the  grading  of  her  estate  In  that 
vicinity  had  been  materially  to  alter  the 
natural  drainage  of  the  land  and  to  collect 
the  surface  water  and  that  coming  from  rain 
and  melted  snow  into  an  artificial  pool, 
gathered  and  retained  by  tbe  slope  of  her 
ground  as  graded  and  the  water-tight  struc- 
ture of  the  wall,  which,  when  sufiJcIently  ac- 
cumulated, would  overflow  In  a  considerable 
stream  across  the  walk  where  the  plaintiff 
fell;  that  this  had  happened  sbortiy  before 
the  accident,  and  had  resulted  In  a  large 
accumulation  of  ice  slophig  from  the  junc- 
tion of  the  fence  and  wall  downward  and  out- 
ward to  the  street,  this  Ice  being  about  six 
inches  thick  at  the  thickest  portion  near  the 
fence  and  wall,  and  being  formed  of  ridges 
about  a  quarter  of  an  Inch  thick,  in  succes- 
sive layers.  This  would  bring  the  case  with- 
in the  general  rule  that  a  landowner  caU' 
not,  without  being  liable  therefor,  erect  such 
buildings  or  structures  upon  his  own  land  as 
will  create  a  public  nuisance  In  a  highway. 
He  has  not  the  right  to  collect  surface  water 
Into  an  artificial  channel  and  thus  to  dis- 
cbarge It  upon  the  highway.  Cavanagh  v. 
Block,  192  Mass.  63,  77  N.  B.  1027;  Shipley 
V.  Proctor,  177  Mass.  498,  59  N.  E.  119;  Rath- 
ke  V.  Gardner  134  Mass.  14,  Smith  v.  Faxon, 
166  Mass.  589,  31  N.  E.  687 ;  Fltzpatrlck  v. 
Welch,  174  Mass.  486,  55  N,  E.  178,  48  L.  R.  A. 
278. 

Nor  is  it  nviterlal  bere  that  this  retaining 
wall  was  not  built  or  the  grading  of  the  ad- 
jacmt  land  done  by  tbe  defendant's  Intestate. 
The  liability  is  for  maintaining  the  structures 
which  bring  about  a  public  nuisance,  and  is  the 
same  whether  she  herself  had  them  built,  or 
received  the  property  while  they  were  stand- 
ing upon  it  Leaban  v.  Cochran,  178  Mass. 
566,  60  N.  E.  382,  53  L^  R.  A.  891,  86  Am.  St 
Rep.  606.  The  fact  that  tbey  had  been  maht- 
tained  without  change  for  50  years  gives  no 
immunity.  The  right  to  maintain  such  a 
nuisance  cannot  be  gained  by  prescription. 
Hammond,  J.,  in  Leahan  y.  Cocliran,  ubi  su- 
pra, referring  to  Holyoke  v.  padley  Co.,  174 
Mass.  424,  426,  64  N.  B.  889,  and  New  Salem 
v.  Eagle  Mill  Co.,  138  Mass.  8. 

Accordingly  a  verdict  could  not  hare  been 
ordered  for  the  defendant 
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2.  It  follows  from  what  has  been  said  that 
the  defendant's  seventh  request  could  not 
have  been  given.  It  ignored  the  rale  that  a 
lahdowner  has  not  the  right  to  collect  sur- 
face water  artificially  into  a  deSnite  channel 
and  so  to  discharge  It  upon  lower  land  to 
its  Injury,  or  upon  a  highway,  In  such  manner 
as  to  create  a  public  nuisance.  It  Is  not 
necessary  further  to  discuss  this  point.  See 
Daley  ▼.  Watertown,  192  Mass.  116,  78  N. 
E.  143. 

8.  The  Instructions  complained  of  were 
carefully  guarded,  and  suflBciently  protected 
the  defendant's  rights.  It  plainly  appears, 
from  so  much  as  is  stated  of  the  charge, 
that  the  jury  must  have  found  that  the  de- 
fendant's Intestate,  by  the  structures  which 
she  maintained  upon  her  land,  caused  a  sub- 
stantially larger  volume  of  water  to  be  ac- 
cumulated and  discharged,  and  thereby  con- 
tributed to  form  Ice  upon  the  crosswalk 
so  as  to  Increase  substantially  the  amount 
of  such  Ice.  And  It  is  to  be  noted  that  the 
bill  of  exceptions,  though  setting  out  all  the 
material  evidence,  contains  no  direct  evidence 
that  any  of  the  water  which  formed  this  Ice 
came  from  any  other  source  than  that  claimed 
by  the  plaintiff.  However  this  may  be,  It  Is 
enough  If  the  structures  maintained  by  the 
defendant's  intestate  resulted  in  artificially 
collecting  a  body  of  water  which  discharged 
upon  the  street  and  thereby  caused  the  for- 
mation of  a  dangerous  mass  of  ice.  Bates  v. 
Westborough,  151  Mass.  174,  181,  23  N.  E. 
lOTO,  7  li.  R.  A.  156;  Curtis  v.  Eastern 
Railroad,  98  Mass.  428,  431.  Accordingly 
the  instructions  given  are  not  open  to  criti- 
cism. See  Jackman  t.  Arlln^on  Mills,  137 
Mass.  277,  284. 

Exceptions  overruled. 


(194  UaS8.  244} 

HATNES  V.  BLANCHARD. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.     Feb.  27.  1907.) 

1.  JnneMXNT  —  Pbksumption  of  Paymknt  — 
Rebuttai.. 

Under  Rev.  Laws,  c.  202,  {  19,  providinft 
that  the  judgment  shall  be  presumed  to  be 
paid  and  satisfied  after  20  years  from  its  ren- 
dition, a  Judgment  may  be  enforced  more  than 
20  years  after  its  renditiozr  on  proof  that  it 
remains  nnpaid. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30.  Judgment,  i  1650.J 

2.  Limitation  of  Actions— Liiiitations  Ap- 
plicable-Judgments. 

Rev.  Laws,  c.  202,  8  1.  limiting  the  time 
for  actions  on  contracts  which  are  not  limited 
by  any  other  provision  of  law.  does  not  apply 
to  actions  on  ludements,  especially  in  view  of 
section  19,  providing  that  a  judgment  shall  be 
presumed  to  be  paid  and  satisfied  after  20 
years  from  its  rendition. 

ESxceptions  from  Superior  Court,  Suffolk 
County ;  Loranus  E.  Hitchcock,  Judge. 

Action  by  Stanford  L.  Haynes,  executor, 
against  Thomas  Blanchard.  To  the  court's 
rulings  In  favor  of  plaintiff,  defendant  ex- 
cepts.   Exceptions  overruled. 


Henry  H.  Bosworth,  for  plalntIC  Cliarles 
F.  Jenney,  for  defendant 

KNOWLTON,  C.  J.  This  Is  an  action  upon 
a  judgment,  recovered  more  than  20  years  be- 
fore the  date  of  the  writ,  and  the  only  ques- 
tion Is  whether  the  action  Is  barred  by  the 
statute  of  limitations. 

The  provision  of  the  statute  touching  this 
question  is  found  In  Rev.  Laws,  c.  202,  S  19, 
and  is  as  follows:  "The  judgment  or  decree 
of  a  court  of  record  of  the  United  States 
shall  be  presumed  to  be  paid  and  satisfied 
at  the  expiration  of  twenty  years  after  it 
was  rendered."  This  Is  applicable  only  to 
those  judgments  which  have  been  rendered 
more  than  20  years.  It  Is  found  in  the  chap- 
ter which  contahia  the  general  statute  of 
limitations,  and  it  is  a  special  limitation  of 
Judgments  In  regard  to  which  there  is  no 
proof  that  they  remain  unpaid.  It  implies 
that,  when  there  is  such  proof,  the  judgment 
may  be  enforced. 

This  statute  was  before  the  court  In  Denny 
V.  Eddy,  22  Pick.  633.  The  court  said  in  the 
opinion:  "The  only  statute  bar  to  an  action 
on  a  judgment  of  a  court  of  record  Is  that 
contained  in  Rev.  Laws,  c.  202,  S  19,  providing 
that  every  judgment  'shall  be  presumed  to  be 
satisfied  and  paid  at  the  expiration  of  twenty 
years  after  the  Judgment  was  rendered.'" 
The  case  was  considered  in  reference  to  a 
general  plea  of  the  statute  of  limitations, 
and  this  section  Is  distinctly  held  "to  be  the 
only  statute  bar"  to  such  an  action.  The 
general  provisions  of  the  statute  were  sub- 
stantially the  same  then  as  now.  Rev.  St 
c.  120,  §S  1-7;  Rev.  Laws,  c.  202,  |8  1,  2.  In 
Walker  v.  Robinson,  138  Mass.  280-282,  this 
statute  was  again  before  us,  and  it  was  as- 
sumed both  by  counsel  and  the  court  that 
on  proof  of  nonpayment  lapse  of  time  was  no 
bar  to  ati  action  on  such  a  judgment  In 
Day  V.  Crosby,  173  Mass.  433,  53  N.  E.  880. 
there  was  the  same  assumption^  We  have 
been  referred  to  no  decision  that  modifies  the 
doctrine  of  Denny  v.  Eddy,  ubl  supra,  al- 
though there  are  two  or  three  dicta,  relied 
on  by  the  defendant  which  appear  to  have 
been  uttered  without  a  particular  considera- 
tion of  the  question,  and  without  thought  of 
their  application  to  this  special  provision  of 
the  statute.  Von  Hemert  v.  Porter,  11  Mett 
210-216;  Bannegan  v.  Murphy,  13  Mete. 
251-253. 

The  defendant  relies  upon  the  ftourth  clause 
of  Rev.  Laws,  c.  202,  f  1,  which  includes  with- 
in the  limitation  of  20  years  "actions  upon 
contracts  which  are  not  limited  by  the  pro- 
visions of  the  following  section,  or  by  any 
other  provision  of  law."  This  provision  was 
before  the  court  when  Denny  y.  Eiddy  was 
decided.  The  answer  to  the  oontentton  Is 
that  this  Judgmmt  Is  limited  by  another 
"provision  of  law,"  within  the  meaning  of 
the  statute.  Section  19  Is  a  special  Ihnlti- 
tlon  of  all  such  Judgments,  unless  there  is 
affirmative  proof  that  they  have  not  been 
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paid.  Section  18  also  declares  that,  "If  a 
special  provision  Is  otberwise  made,  rela- 
tlTe  to  the  limitation  of  any  action,  the  pro- 
visions of  this  chapter  which  are  Inconsist- 
«nt  therewith  shall  not  apply."  Giving  sec- 
tion 19  Its  true  meaning,  section  1,  if  con- 
strued as  the  defendant  construes  it,  wonld 
be  inconsistent  with  it. 

Moreover,  the  whole  force  of  the  defend- 
ant's argument  rests  upon  his  contention 
that  an  action  upon  a  Judgment  is  an  ac- 
tion upon  a  contract,  within  the  meaning 
of  the  fourth  clause.  This  clause  relates 
only  to  actions  of  contract  founded  "upon 
contracts,"  while  section  2  Includes  "actions 
■of  contract  founded  upon  contracts  or  lia- 
bilities, express  or  Implied,"  except,  eta 

There  are  many  cases  that  treat  a  lia- 
bility upon  a  Jud^ent  as  contractual  in  its 
nature,  and  some  that  call  a  judgment  a 
contract;  but  there  are  otbem  in  which  the 
word  "contract"  has  been  held  not  to  include 
a  Judgment.  The  meaning  of  the  word  often 
depends  upon  the  connection  in  which  it  is 
used.  See  BIdleson  v.  Whytel,  3  Burr.  1545^ 
1548.  Louisiana  v.  City  of  New  Orleans,  109 
TJ.  S.  285,  3  Sqp.  Ct  211,  27  L.  Ed.  938; 
<;hase  V.  Curtis,  118  U.  S.  452,  6  Sup.  Ct  654, 
28  L.  Ed.  1038 ;  Morley  v.  Lake  Shore  Rail- 
road, 140  U.  S.  162-169,  13  Sup.  Ct.  54,  36 
L.  Ed.  925 ;  Jordan  v.  Robinson,  15  Me.  168 ; 
Woltfe  V.  Eberlein.  74  Ala.  99,  49  Am.  Rep. 
809;  Smith  v.  Harrison,  38  Ala.  706-710; 
Rae  V.  Hnlbert,  17  111.  572-579. 

Actions  upon  the  Judgments  referred  to 
in  section  19  are  specially  excepted  from  the 
provisions  of  Rev.  Laws,  c.  202,  |  2,  and 
we  are  of  opinion  that  such  Judgments  are 
not  Included  in  the  fourth  clause  of  section  1. 

Elxceptions  overruled. 


<1M  Mass.  418) 

*       GORDON  V.  LEVINH. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Feb.  28,  1907.) 

BrujB  AND  Notes— Cbxoks—Tiick  fob  Pbb- 

SENTMENT. 

Hev.  Laws,  c.  73,  g  209,  in  relation  to 
what  oonstitutes  a  reasonable  time  for  the 
presentment  of  a  bill  or  note,  provides  that 
regard  is  to  be  had  to  the  nature  of  the  in- 
strnment,  the  usage  of  trade  or  business,  and 
the  facts  of  each  iiarticuiar  case.  By  section 
203  a  check  must  l>e  presented  for  payment 
within  a  reasonable  time  after  It  is  Issued. 
and  section  202  defines  a  check  as  a  bill  of 
eschan^e  drawn  on  a  bank  payable  on  demand. 
In  an  action  on  a  check  by  the  payee  aeainst 
the  drawer,  it  appeared  that  the  check  was 
drawn  in  Boston  on  a  bank  of  that  city  and 
there  delivered  on  Saturday  to  the  payee,  who 
resided  at  Chelsea,  and  on  the  afternoon  of 
the  followine  Monday  the  payee  passed  the 
check  to  another,  who  Indorsed  it  the  next  day 
to  one  who  deposited  it  on  Thursday  in  a 
bank  for  collection,  and  the  following  day  in 
the  afternoon  the  messenger  of  the  bank  pre- 
sented it  to  the  drawee,  which  had  failed  on 
that  day.  Held,  that  there  was  not  proper  dili- 
Kence  In   the   presentment  of  the  check. 

nSi.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  7.  BUto  and  Notes.  $g  1091-1103.] 


BxceptiooB  from  Superior  Ooort,  SuBoik 
County. 

Action  by  Samuel  R.  Gordon  against  Max 
Levlne.  Judgment  in  favor  of  plaintiff,  and 
defendant  brings  exceptions.  Exceptions  sus- 
tained. 

Francis  P.  Garland  and  Edward  D.  Wright, 
for  plaintiff.    Nathan  Barnett,  for  defendant 

MORTON,  J.  This  is  an  action  upon  a 
check  by  the  plaintiff  as  payee  against  the 
defendant  as  drawer.  The  check  was  dated 
December  30,  1905,  though  there  was  some 
question  whether  It  was  actually  drawn  and 
delivered  on  that  day,  or  the  31st.  The 
plaintiff  is  described  in  the  writ  as  of  Chelsea 
and  the  defendant  as  of  Boston.  The  bank 
on  which  the  check  was  drawn  was  in 
Boston  and  the  check  was  drawn  and  de- 
livered there.  The  plaintiff  testified  that  the 
defendant  asked  him  not  to  present  the  check 
for  a  couple  of  days  as  be  did  not  have  suf- 
ficient funds  to  meet  It  but  that  he  presented 
It  Monday  morning  and  was  told  there  were 
no  funds;  and  that  he  went  to  see  the  de- 
fendant at  his  place  of  business  but  did  not 
see  him.  The  plaintiff  also  testified  that  in 
the  afternoon  of  the  same  day  he  passed  the 
check  to  one  Salevitz  in  payment  of  a  bill 
which  be  owed  him  receiving  the  balance  in 
cash.  And  there  was  testimony  tending  to 
show  that  on  the  next  day  Saievltz  indorsed 
it  to  one  Rootsteln  who  deposited  it  on  Jan- 
uary 4th,  in  the  Faneuii  Hall  National  Bank, 
Boston,  for  collection,  and  that  that  bank's 
messenger  went  with  It  on  the  afternoon  of 
the  following  day,  Friday,  January  5th,  to 
the  bank  on  which  it  was  drawn,  the  Provi- 
dent Securities  &  Banking  Company,  and 
found  its  doors  closed.  The  plaintiff  also 
testified  that  be  told  the  defendant  the  bank 
had  failed  and  that  the  defendant  promised 
to  make  the  check  good.  The  defendant  de- 
nied this  and  also  the  plaintiff's  statement 
that  he  bad  asked  the  plaintiff  not  to  present 
the  check  for  a  couple  of  days,  and  Intro- 
duced testimony  tending  to  show  that  at  the 
time  when  the  clieck  was  drawn  he  had  suf- 
ficient funds  on  deposit  at  the  bank  to  meet 
it,  and  continued  to  have  down  to  the  failure 
of  the  bank.  It  was  admitted  that  the  bank 
failed  Friday,  January  5th,  and  the  defend- 
ant introduced  evidence  tending  to  show  that 
he  had  received  no  payment  or  dividend  on 
account  of  his  deposit.  There  was  a  verdict 
for  the  plaintiff  and  the  case  la  here  on  ex- 
ceptions by  the  defendant  to  the  refusal  of 
the  court  to  give  certain  instructions  that 
were  requested  and  to  the  admission  of  cer- 
tain testimony. 

The  defendant  in  substance,  asked  the 
court  to  instruct  the  Jury  that  a  check  must 
be  presented  for  payment  in  a  reasonable 
time  and  that  in  order  to  have  been  presented 
within  a  reasonable  time  the  check  in  suit 
should  have  t>een  presented  before  the  close 
of  banking  hours  on  Monday;  that  its  trans* 
fer  to  successive  holders  would  not  extend 
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the  time'  for  presentment  and  a  presentment 
on  January  5th  would  not  be  -wltWn  a  rea- 
sonable time  and  If  the  bank  failed  in  the 
meantime  and  the  defendant  sustained  a  loss 
In  consequence  of  delay  In  presenting  the 
check,  be  would  be  discharged  from  liability 
to  that  extent  The  court  gave  in  part  the 
instruction  thus  requested,  and  refused  it  in 
part.  It  instructed  the  Jury  that  the  check 
must  have  been  presented  for  payment  with- 
in a  reasonable  time,  and  that  if  it  was  pre- 
sented on  Monday  that  would  be  within  a 
reasonable  time.  But  it  refused  to  instruct 
the  Jury  that  the  transfer  to  successive  hold- 
ers would  not  extend  the  time,  or  that  a 
presentment  on  Friday  was  not  within  a 
reasonable  time.  On  the  contrary  it  instruct- 
ed them  that  "the  court  bad  occasion  to  con- 
sider that  In  one  case  in  this  commonwealth 
[referring,  we  assume  to  Taylor  v.  Wilson,  11 
Mete.  44,  45  Am.  Dec.  180]  and  it  Is  there 
stated  that  a  check  may  also  be  passed  from 
hand  to  hand  and  a  reasonable  time  is  al- 
lowed to  each  party  receiving  the  same  to 
present  it  for  payment."  And  after  calling 
their  attention  to  the  provisions  of  the  stat- 
ute (Hev.  Laws,  c.  73,  8  209)  that  in  con- 
sidering what  a  reasonable  time  is  "regard 
Is  to  be  had  to  the  nature  of  the  instrument, 
the  usage  of  trade  or  business,  if  atay,  with 
respect  to  such  Instruments,  and  the  facts 
of  each  particular  case,"  left  it  to  them  to 
determine  whether  the  check  was  presented 
on  Monday,  or,  if  they  were  not  satisfied  that 
it  was,  then  to  determine  whether  If  it  pass- 
ed, from  hand  to  hand  and  each  one  had  a 
reasonable  time  to  present  it  the  presentment 
on  Friday  was  within  a  reasonable  time. 
For  angbt  that  appears  the  Jury  may  not 
have  been  satisfied  that  the  check  was  pre- 
sented on  Monday  and  may  have  found  for 
the  plaintiff  on  the  ground  that  the  present- 
ment on  Friday  was  within  a  reasonable 
time.  The  question  Is  therefore  distinctly 
raised  whether  a  presentment  on  Friday 
could  have  been  found  to  be  within  a  rea- 
sonable time. 

The  general  rule  Is  as  was  stated  by  the 
court  and  as  is  provided  in  the  negotiable 
Instnim^its  act  (Rev.  Laws,  c.  73,  8  203)  that 
a  check  must  be  presented  for  payment  with- 
in a  reasonable  time  after  It  ie  Issued.  If  It 
Is  not  so  presented  and  the  drawer  sustains 
a  loss  by  reason  of  the  failure  of  the  drawee 
he  will  be  discharged  from  liability  to  the 
extent  of  such  loss,  continuing  liable  other- 
wise. This  results  from  the  nature  of  the 
Instrument  which  though  defined  in  the 
negotiable  Instruments  act  (Rev.  Laws,  c. 
73,  8  202)  as  "a  bill  of  exchange  drawn  on  a 
bank  payable  on  demand"  is  Intended  for 
Immediate  use  (Mussey  v.  Eagle  Bank,  9  Mete. 
814)  ana  not  to  circulate  as  a  promissory  note, 
and  It  consequently  would  be  unjust  to  sub- 
ject the  drawer  to  the  loss  If  any  resulting 
from  failure  to  present  It  for  payment  with- 
in a  reasonable  time.  What  Is  a  reasonable 
time,  however,  still  remains  for  considera- 


tion. The  negotiable  Instruments  act  pro- 
vides generally  (Rev.  Laws,  c.  73,  |  20d)  as 
the  court  said  that  "In  determining  what  is 
a  'reasonable  time'  or  an  'unreasonable  time' . 
regard  Is  to  be  had  to  the  nature  of  the  In- 
strument, the  usage  of  trade  or  business.  If 
any,  with  respect  to  such  Instruments  and 
the  facts  of  the  particular  case."  This,  how- 
ever, would  not  seem  to  lay  down  or  to  es- 
tablish any  new  rule.  The  nature  of  the  In- 
strument and  the  facts  of  the  particular  case 
have  always  been  considered  in  passing  upon 
the  question  of  reasonable  or  unreasonable 
time.  In  deciding,  therefore,  whether  this 
check  was  presented  within  a  reasonable 
time.  If  presented  on  Friday,  resort  must  be 
had  to  the  rules  which  have  been  hitherto 
established  in  similar  cases.  And  one  of  the 
rules  which  have  been  established  is  that 
where  the  drawer  and  drawee  and  the  payer 
are  all  In  the  same  city  or  town  a  check  to  be 
presented  within  a  reasonable  time  should  be 
presented  at  some  time  before  the  close  of 
banking  hours  on  the  day  after  it  Is  issued 
and  that  its  circulation  from  hand  to  hand 
will  not  extend  the  time  of  presentment  to 
the  detriment  of  the  drawer.  If  it  Is  present- 
ed and  paid  afterwards  the  drawer  snfters 
no  barm.  But  if  not  presented'  within  the 
time  thus  fixed,  and  there  Is  a  loss  It  falls  not 
on  him  but  on  the  holder.  Watt  v.  Gans,  114 
Ala.  264,  21  South.  1011,  62  Am.  St  Rep.  99; 
Simpson  V.  Pacific  Nat  Life  Ins.  Co.,  44  Cal. 
139;  Blckford  v.  First  Nat  Bank  of  Chicago, 
42  111.  238-244,  89  Am.  Dec  436;  North- 
western Coal  Co.  V.  Bowman,  69  Iowa,  150, 
28  N.  W.  496;  (Daweln  v.  Browlnski,  6  Bush. 
(Ky.)  467,  99  Am.  Dec.  684;  St.  John  v. 
Homans,  8  Mo.  382;  Grange  v.  Eeigh,  93  Wis. 
652,  07  N.  W.  1130;  Gregg  v.  Beane,  69  Vt 
22,  26,  87  Atl.  248;  Woodruff  v.  Plant  41 
Conn.  344;  Klrkpatrlck  v.  Puryear,  93  Tenn. 
409,  24  S.  W.  1130,  22  L.  R.  A.  785;  Parker 
V.  Reddlck,  65  Miss.  246,  3  South.  575, 1  Am. 
St  Rep.  646;  Mohawk  Bank  v.  Broderick,  10 
Wend.  (N.  Y.)  304;  Id.,  13  Wend.  (N.  Y.)  133, 
27  Am.  Dea  192;  Carroll  v.  Sweet,  128  N.  Y. 
19,  27  N.  B.  763,  18  L.  R.  A.  43;  Richford 
V.  Ridge,  2  Camp.  537;  Williams  v.  Smith,  2 
Bam.  &  Aid.  496;  2  Daniel  on  Negotiable  In- 
struments (5th  Ed.)  8  1595;  Byles  on  Bills 
(Sharswood's  Ed.)  80;  Chltty  on  Bills  (12th 
Am.  Ed.)  387;  Story  on  Prom.  Notes,  8  4^; 
Blgelow  on  Notes,  Bills,  and  Checks,  78; 
Ejaton  &  Gilbert  on  Commercial  Paper,  632. 

The  case  of  Taylor  v.  Wilson,  11  Mete.  44, 
45  Am.  Dec.  180,  relied  on  by  the  plalntitC, 
was  a  case  where  a  check  was  drawn  by  one 
doing  business  in  Charlestown  and  living  In 
Roxbury  ou  a  bank  in  Charlestown  in  favor 
of  a  resident  of  Newport  The  check  was 
dated  September  30,  1842,  which  was  Friday, 
and  was  received  by  the  payee  Saturday 
evening,  October  1st  On  Tuesday,  October 
4th,  having  been  previously  cashed  for  the 
payee  by  a  local  bank,  it  was  given  by  the 
cashier  of  that  bank  to  a  messenger  to  be 
carried  to  the  Merchants'  Bank  at  Providence 
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In  tbe  nsual  course  of  remitting  Its  funds  and 
securities  and  was  received  by  that  banl^  on 
"Wednesday  and  sent  by  Its  casliier  to  the 
Suffolk  Bank  at  Boston.  That  bank  re- 
ceived It  on  the  next  day  (October  6th)  and 
presented  It  on  the  same  day  to  the  bank  on 
'«vhich  It  was. drawn  and  payment  was  re- 
fused; the  bank  having  closed  Its  doors  on 
Monday  morning,  October  3d,  and  being  In- 
solvent.  The  case  was  submitted  to  the 
court  on  agreed  facts  with  power  to  draw  In- 
ferences and  the  court  found  in  favor  of  the 
payee  and  against  the  drawer.  The  court 
beld  in  effect  that  under  the  circumstances 
there  had  been  no  laches  and  tliat  the  check 
had  been  presented  within  a  reasonable  time. 
There  is  a  sentence  in  the  opinion  to  the  ef- 
fect that  a  check  may  pass  from  hand  to 
hand  and  that  a  reasonable  time  is  allowed 
to  each  party  receiving  it  to  present  It  for 
payment  and  the  case  has  been  cited  to  that 
point  with  approval  in  Veazle  Bank  v.  Winn, 
40  Me.  60.  But  we  do  not  think  that  the 
court  meant  to  lay  down  the  rule  that  under 
any  and  all  circumstances  each  party  re- 
celTlng  a  check  from  a  previous  bolder  was 
entitled  to  a  reasonable  time  to  present  It 
for  payment,  or  that  the  case  required  that 
It  should  lay  down  such  a  rule.  On  the  con- 
trary the  court  expressly  said  that  a  party 
receiving  a  check  was  not  guilty  of  laches 
if  he  did  not  present  it  on  the  same  day  on 
which  it  was  drawn,  but  was  allowed  a  rea- 
sonable time  for  that  purpose,  and  that  the 
next  day  was  held  to  be  such  reasonable 
time.  The  decision  should  be  limited  to  the 
case  before  the  court  which  was  that  of  a 
check  drawn  on  a  bank  in  one  place  and 
sent  to.  a  payee  in  another  place  at  consider- 
able distance  and  forwarded  for  presentment 
In  the  usual  course  of  business  and  so  under- 
stood and  applied  was  correct.  It  follows 
from  what  has  been  said  that  the  exceptions 
must  be  sustained.  The  conclusion  to  which 
we  have  come  on  the  principal  question  ren- 
ders it  unnecessary  to  consider  the  questions 
of  evidence,  though  we  may  observe  that  Wf 
see  no  error  in  regard  to  them. 
Exceptions  sustained. 


(194  Mass.  450)  

BBVERLBT  et  al.  v.  BOSTON  ELEVATED 
RX.  CO.  (two  cases). 

(Supreme  Judicial  Court  of  Massachusetts. 
SafTolk.    Feb.  28.  1907.) 

1.  EviDKNCK  —  Opinion  Bvidenok  —  Nkgli- 
oxNCE  —  Injuries  to  Passenoeb  at  Sta- 
tion. 

Where,  In  an  action  against  an  elevated 
street  railway  for  injuries  received  throaxb 
being  crowded  otC  a  station  platform,  the  al- 
legea  negligence  consiatinK  in  failing  to  main- 
tain a  larxe  enouf;h  platform  and  in  allowing 
too  many  passengers  to  congregate  thereon  at  a 
time^  a  witness  was  properly  allowed  to  answer 
the  question  whether,  if  three  cars  unloaded 
33  passengers  each  on  the  platform,  it  wonld 
make  a  fair-sized  crowd  thereon. 

[Ed.  Note. — For  cases  in  point,  see  C!ent.  Dlgi 
voL  20,  Evidence.  $S  2256.  2257.] 


2.  Same— Facts  ob  Opinions. 

Plaintiff  was  also  properly  permitted  to  ask 
defendant's  inspector  of  surface  cars  whether 
the  crowd  on  the  platform  of  the  station  could 
be  controlled  by  the  number  of  incoming  surface 
cars  allowed  to  kg  into  the  station,  by  the  num- 
ber of  persons  admitted  into  the  station  through 
the  turnstiles,  and  if,  by  controlling  them  there, 
the  size  of  the  crowd  in  the  station  could  be 
controlled. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  H  214&-2151.] 

3.  NEaLiGKNCB  —  Evidence  —  Pbecaxttions 

AOAINST   RECnRRENCE   OF  INJUBT. 

Evidence  that  subsequent  to  the  action  de- 
fendant had  extended  its  platform,  while  also 
admissible  for  the  purpose  of  showing  that  it 
was  practically  possible  for  defendant  so  to  do. 
having  refrard  to  the  conduct  of  its  business, 
was  not  admissible  for  the  purpose  of  showini; 
neKligence  on  defendant's  part  at  the  time  ot 
the  accident. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  37,  Negligence,  i  255.] 

4.  Apfeax    and    Ebbok  —  Objection    Not 
Madb  Below. 

Where,  in  an  action  for  injuries  throush 
negligence,  no  objection  was  made  at  the  trial 
that  the  neKligence  alleged  in  the  declaration 
did  not  cover  a  certain  question,  the  objection 
was  not  open  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  i  1491.] 

6.  GaBBIEBS— NeOUOBNCB— iNJtTBIES   TO    PAS- 
SENOEB AT  Station— Evidence. 

In  an  action  against  an  elevated  street 
railway  for  injuries  received  through  being 
crowded  off  defendant's  station  platform  by  rea- 
son of  defendant's  failing  to  provide  proper 
platform  facilities,  a  question,  asked  one  of  de- 
fendant's witnesses,  whether  or  not.  In  deter- 
mining the  plan  of  operating  a  street  railway, 
it  was  proper  to  consider  the  desires  of  the 
traveling  public,  where  they  can  be  taken  into 
consideration  without  interfering  with  safety  in 
the  operation  of  the  road,  was  properly  ex- 
cluded. 

6.  Same— Tbiai>— Questions  fob  Jubt. 

In  an  action  against  a  street  railway  for 
injuries  received  through  being  pushed  off  a  sta- 
tion platform,  which  defendant  was  alleged  to 
have  permitted  to  become  overcrowded,  plain- 
tiff had  a  right  to  go  to  the  juty  on  the  grounds 
that  the  platform  in  question  was  too  small  to 
take  care  of  the  passengers  who  landed  on  it^ 
and  that  the  guard  who  should  have  been  on  the 
platform  was  not  there. 

7.  Same— Instbuctions. 

In  an  action  against  a  street  railway  for 
injuries  received  through  being  pushed  off  a 
station  platform,  which  defendant  was  alleged 
to  have  permitted  to  l)ecome  overcrowded,  a 
requested  ruling  that  defendant  was  not  re- 
sponsible for  accidents  Iiappening  solely  through 
the  ordinary  rushing  and  crowding  occurring 
on  the  road  during  rush  hours  was  properly 
refused. 

Exceptions  from  Superior  Court,  Suffolk 
(3ounty;    William  Gushing  Walt,  Judge. 

Actions  by  Martha  V.  Beverley  and  by  Ed- 
ward Beverley  against  the  Boston  Elevated 
Railway  Company.  Verdicts  for  plaintiffs, 
and  d6fendant  brings  exceptions.  Exce{>- 
tlons  overruled. 

These  two  were  actions  of  tort,  the  first 
being  brought  by  plaintiff  Martha  V.  Bever- 
ley to  recover  for  personal  injuries  alleged  to 
have  been  received  through  the  defendant's 
negligence  on  December  3,  1903,  at  tbe  Sul- 
livan  Square  terminal   of  the  defendant's 
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elevated  railway;  the  second  being  brongbt 
by  Edward  Beverley,  her  husband,  to  recover 
for  the  loss  of  ber  services  and  tbe  expenses 
of  care  and  medical  attendance  npon  ber  In 
conseniience  of  the  alleged  Injury. 

Plaintiff  Martba  V.  Beverley  claimed  that 
after  leaving  the  car  at  defendant's  station 
she  was  pushed  from  the  platform  at  the  sta- 
tion by  reason  of  a  great  crowd  thereon  and 
In  falling  received  injuries. 

The  eighth  requested  ruling  mentioned  in 
tbe  opinion  was  as  follows: 

"The  defendant  company  is  not  responsible 
for  tbe  negligent  act's  of  other  passengers 
which  it  could  not  foresee,  nor  is  It  responsi^ 
ble  for  accidents  happening  solely  through 
tbe  ordinary  rushing  and  crowding  wliich 
occnrs  on  the  elevated  system  daring  rush 
hours." 

Walter  I.  Badger,  N.  L.  Frotblngbam,  and 
Philip  G.  Carleton,  for  plaintiffs.  Endlcott 
P.  Saltonstall  and  Sanford  H.  B.  Freund,  for 
defendant 

LORINO,  J.  1.  The  exception  must  bf> 
overruled  to  the  admission  of  tbe  question: 
"If  three  cars  unloaded  33  passengers  each 
upon  the  platform  between  Nos.  1  and  2 
would  it  make  a  fair-sized  crowd  on  that 
platform  ?" 

An  ordinary  person  does  not  Icnow  from  a 
statement  of  tbe  facts  whether  tbe  unload- 
ing of  three  cars  containing  33  passengers 
each  would  make  a  fair-sized  crowd  on  the 
platform  in  question,  the  dimensions  of  which 
were  in  evidence.  That  is  a  conclusion 
which  relates  to  matters  which  cannot  be 
reproduced  l>efore  the  jury  precisely  as  they 
appeared  to  the  witness  and  which  men  in 
general  are  capable  of  understanding.  The 
evidence  comes  within  the  rule  laid  down  In 
Commonwealth  v.  Sturtlvant,  117  Mass.  122, 
19  Am.  Rep.  401. 

2.  We  are  of  opinion  that  the  court  could 
allow  the  plaintiff  to  ask  James,  the  defend- 
ant's inspector  of  surface  cars  on  the  divi- 
sion in  question,  whether  tbe  crowd  on  tbe 
platform  of  the  station  could  be  controlled 
by  <the  number  of  incoming  surface  cars  al- 
lowed to  go  into  tbe  station,  by  tbe  number 
of  persons  allowed  to  go  into  the  station 
through  tbe  turnstiles,  and  by  tbe  number 
of  incoming  elevated  trains  allowed  to  go 
into  tbe  station:  and  ttiat  by  controlling 
them  there  the  size  of  the  crowd  in  the  sta- 
tion could  be  controlled.  The  issues  l>elng 
tried  were  in  substance:  First,  was  tbe  de- 
fendant negligent  in  allowing  tbe  crowd  to 
gather  which  did  gather  on  tbe  platform  In 
question  at  the  time  in  question?  Second, 
was  It  negligent  in  tbe  means  which  It  adopt- 
ed to  control  it?  ^'bird,  was  it  negligent  in 
tbe  area  of  Its  platforms  in  connection  with 
tbe  length  of  tracks  for  cars  to  stand  at  one 
time  In  delivering  and  taking  on  passengers? 
Tbe  means  which  it  bad  to  prevent  a  crowd 
from  gathering  on  the  platform  was  a  fact  | 


to  be  proved.  The  only  objection  made  by 
tbe  defendant  is  that  every  one  knows  tb» 
facts  proved.  If  they  do,  the  defendant  was 
not  injured  by  the  admission  of  tbe  evidence. 
If  they  do  not,  the  evidence  was  admissible. 

8.  Tbe  next  exception  argued  is  tbe  ruling 
of  the  court  that  it  was  competent  for  the 
plaintiff  to  prove  that  at  some  time  since 
tbe  accident  the  defendant  had  extended  its 
platform  so  as  to  cover  25  feet  in  length  of 
the  inner  end  of  track  1.  This  was  offered 
by  tbe  plaintiff  to  show  that  it  was  not  only 
physically  possible  to  Increase  the  platform 
In  this  way,  which  tbe  defendant's  counsel 
admitted,  but  that  it  was  practldiliy  possible, 
having  regard  to  the  conduct  of  Its  business, 
which  tbe  defendant's  counsel  refused  to  con- 
cede. Tbe  court  mled  that  it  was  competent 
for  the  purpose  for  which  it  was  offered,  but 
not  for  the  purpose  of  showing  negligence 
on  tbe  part  of  tbe  defendant  at  tbe  time  in 
question.'  F6r  this  purpose,  under  this  con- 
dition of  tbe  evidence  and  of  the  conten- 
tions made  by  the  defendant,  the  evidence 
was  competent.  No  objection  was  made  at 
tbe  trial  that  tbe  negligence  alloged  in  tbe 
declaration  did  not  cover  this.  For  that  rea- 
son this  objection,  if  well  taken,  is  not  open 
now. 

4.  Tbe  question  on  trial  was  whether  tbe 
defendant  bad  been  negligent  in  providing 
for  the  safety  of  passengers  on  its  platforms 
arising  from  the  dangers  incident  to  tbe  plat- 
forms being  overcrowded.  To  go  Into  a  con- 
sideration of  the  propriety  on  tbe  part  of  the 
defendant's  officers  of  considering  tbe  desires 
of  the  traveling  public  p>  be  carried  rapidly 
when  that  could  be  done  "without  interfering 
with  safety  in  tbe  operation  of  the  railroad" 
was  not  only  not  material  to  tbe  issue  on 
trial  but  would  have  tended  to  distract  the 
attention  of  the  jury  from  that  Issue.  The 
presiding  judge  was  right  In  excluding  tbe 
question  put  to  Pasho. 

6.  Tbe  plaintiff  bad  a  right  to  go  to  tbe 
Jury  on  the  doctrine  of  Fomroy  v.  Boston  & 
Northern  it  Ry.  (Mass.)  79  N.  E.  764,  and 
also  on  these  further  grounds:  (1)  That  tbe 
platform  In  question  was  too  small  to  take 
care  of  tbe  passengers  who  landed  on  it; 
and  (2)  that  tbe  guard  (Taylor  by  name)  who 
should  have  been  on  this  platform  was  not 
there. 

6.  There  was  evidence  that  the  platform 
was  too  small  for  the  passengers  who  could 
be  and  were  delivered  onto  it.  Tiie  objec- 
tion that  this  ground  of  negligence  was  not 
alleged  in  tbe  declaration  was  not  taken  at 
tbe  trial,  as  we  have  said  before.  For  that 
reason  the  third  ruling  asked  for  was  right- 
ly refused. 

7.  It  Is  hard  to  understand  the  contention 
of  tbe  defendant  in  insisting  that  tbe  second 
part  of  tbe  eighth  ruling  asked  for  by  It 
should  have  been  given.  Tbe  Jury  were 
warranted  in  finding  that  tbe  two  crowds 
going  in  opposite  directions  were  so  great 
that   the  plaintiff  was   without   ber   fault 
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thrown  off  the  platform  on  wbi<di  the  defend- 
ant placed  her,  Into  the  pit  of  Na  1  track, 
ltd  contenUon  under  the  eighth  request  for 
a  ruling  Is  that  If  this  la  the  ordinary  crowd- 
ing which  occnrs  during  rush  hours  and  the 
accident  Is  due  to  that  alone,  it  Is  not  liable. 
But  In  our  opinion  that  would  make  It  lia- 
ble. We  do  not  see  how  a  jury  could  find 
tbat  the  defendant  company  was  not  negU- 
eent  when  It  continued  to  assemble  on  its 
platforms,  at  certain  honrs  In  the  dajt  sncl> 
large  crowds,  necessarily  going  in  oiwoslte 
directions,  that  those  on  the  outside,  in  spite 
of  all  they  can  do,  are  carried  ^off  the  plat- 
form into  the  trench  in  which  the  tracks 
are  laid. 

Bxceptlons  OTermled. 


(194  Maas.  498) 

OWENS  T.  HARVARD  BREWING  CO. 

(Supreme  Jadicial  Coort  of  Massachusetta. 

Suffolk.    Feb.  28.  1907.) 

1.  MUHICIPAI.       COBPOBATIONS    —    DkFKOTIVK 

Wats— NEarjoENC!E— Question  fob  Jurt. 
Where,  in  an  action  for  injuries  to  plain- 
tiff by  fallinK  into  an  open  bnlkhead  of  a  side-' 
walk,  while  defendant's  servants  were  deliver- 
inK  beer  to  a  hotel,  the  evidence  was  conflictinK 
as  to  whether  barrels  were  placed  on  each  side 
of  the  opening  to  prevent  people  from  falling 
into  it.  Bach  question  was  for  the  jury. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3G.  Municipal  Corporations,  SS  1747,  1749.] 

2.  Same— CoNTBiBUTOBY  Negligence. 

Where  plaintiff  was  injured  by  walking  in- 
to an  open  bnlkhead  in  a  street  as  defendant's 
fservants  were  unloading  beer  tlm>uKh  the  same, 
he  was  not  negligent  as  a  matter  of  law,  though 
he  knew  of  the  existence  of  the  bulkhead.  In 
failing  to  see  the  openinK  In  time  to  avoid  the 
injury;  be  being  entitled  to  assume  that  the 
bnlkhead  would  not  be  left  open  without  being 
suitably  guarded. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36.  Municipal  Corporations,  8!  1754-1756.] 

Exceptions  from  Superior  Court,  Suffolk 
County ;  Daniel  W.  Bond,  Judge. 

Action  by  John  Owens  against  the  Harvard 
Brewing  Company.  A  verdict  was  rendered 
in  favor  of  plaintiff,  and  defendant  brings 
exceptions.    Overruled. 

Plaintiff  was  a  mail  carrier,  63  years  of 
age.  employed  In  the  city  of  Boston,  a  part 
of  bis  route  Including  the  northerly  side  of 
Court  street,  gohig  from  Sudbury  toward 
Chardou  street,  and  the  northerly  side  of 
Bowdoln  Square,  going  in  the  same  direction. 
Plaintiff  bad.  delivered  mall  to  the  Bowdoln 
Square  Theater,  and  as  he  was  coming  out 
through  the  vestibule  of  the  theater  started 
to  walk  in  the  direction  of  Ghardon  street, 
when  he  fell  into  an  open  bulkhead  which 
occupied  part  of  the  sidewalk  next  to  the 
theater,  in  the  direction  of  Cbardon  street 
This  bulkhead  consisted  of  an  opening  5  feet 
6  Inches  from  the  nearest  point  of  the  theater, 
and  through  the  same  defendant's  servants 
were  delivering  or  pr^arlng  to  deliver  beer 
into  the  cellar  of  the  Bowdoln  Square  Hotel, 
the  next  adjoining  building  to  the  theater. 
Tber»  was  also  evidence  that  when  defend- 


ant's brewery  team  drove  up  a  man  jumped 
off  and  went  hito  the  hotel,  and  another  took 
off  the  barrels;  that  he  placed  one  on  eadi 
side  of  the  bulkhead,  when  the  man  who  went 
Inside  lifted  up  the  bulkhead,  and  they  pro- 
ceeded to  put  the  beer  into  the  cellar,  and  had 
succeeded  In  putting  in  two  barrels,  whoi 
plaintiff  fell  in. 

William  B.  Spront  and  Dickson  &  Enowles, 
for  plaintiff.  John  Lowell  and  James  A. 
Lowell,  for  defendant 

MORTON,  J.  The  evidence  was  conflict- 
ing whether  barrels  were  placed  on  each 
side  of  the  opening  left  by  the  removal  of  the 
bnlkhead  to  prevent  any  one  from  falling  into 
It,  and  the  question  was  plainly  one  for  the 
jury.  So  also  we  think  was  the  question 
of  the  plaintiff's  due  care.  He  bad  some 
right  at  least  to  assume  that  bulkheads 
would  not  be  left  open  In  the  sidewalk  with- 
out being  suitably  guarded,  and  the  knowl- 
edge of  the  existence  of  the  bulkhead  did 
not  necessarily  convict  him  of  heedlessness. 
It  was  for  the  Jury,  takbig  into  account  all 
of  the  circumstances,  the  time  of  day,  his 
knowledge  of  the  locality,  the  nature  of  his 
occupation  and  such  other  matters,  if  any, 
as  were  entitled  to  consideration  to  say 
whether  he  acted  as  a  man  of  reasonable  pru- 
dence would  have  done  under  like  circumstan- 
ces. Woods  V.  Boston,  121  Mass.  887 ;  Fuller 
V.  Hyde  Pai*,  162  Mass.  51,  87  N.  H.  782; 
Lamb  V.  Worcester,  177  Mass.  82,  58  N.  E. 
474.  We  see  no  error  in  refusing  the  ruling 
that  was  requested. 

ISxceptions  overruled. 


(194  Haas.  3S9> 
GRIFFIN  V.  CURRAN  et  al.. 
(Supreme  Judicial  Court  of  Massachnsetts. 
Suffolk.    Feb.  28,  1907.) 

1.  Master  anu  Sbbv ant— Fellow  Sebvants. 

A  coal  trimmer,  working  in  a  vessel  which 
was  beins  loaded  with  coal,  was  a  fellow  serv- 
ant with  a  "wheelman,"  whose  duty  it  was  to 
empty  the  coal  into  a  barrow,  and,  when  full,  to 
run  the  barrow  over  a  hatch  and  damp  the 
coal. 

2.  SAJtE— Evidence— SuFFiciENCT. 

In  an  action  for  injuries  to  a  coal  trim- 
mer, upon  whom  a  barrow  of  coal  was  dumped 
while  he  was  working  in  a  vessel,  evidence  held 
insufficient  to  warrant  a  finding  that  the  one 
in  charge  of  the  work  gave  an  order  for  the 
dumping  of  the  coal. 

Exceptions  from  Superior  Court,  Suffolk 
County;  Robert  R.  Bishop,  Judge. 

Action  by  James  M.  Griffin  agafnst  A.  D. 
Curran  and  others.  Judgment  In  favor  of 
defendants,  and  plaintiff  brings  exceptions. 
Ebtceptlons  overruled. 

Frederick  J.  Daggett,  James  B.  Toung,  and 
Henry  Slsklnd,  for  plaintiff.  Dickson  & 
Knowles,  for  defendants. 

LORING,  J.  This  case  comes  up  on  an 
exception  to  a  ruling  directing  a  verdict  for 
the  defendant  on  the  plaintiff's  evidence. 
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The  action  was  brought  by  a  coal  trimmer 
for  Injuries  received  from  a  barrow  of  coal 
being  dumped  on  him  as  he  was  going  down 
a  ladder  In  the  fore  hatch  of  the  Admiral 
Farragut  on  October  13,  1903.  The  defend- 
ants, In  whose  employ  the  plaintiff  then  was, 
were  engaged  In  loading  the  Farragut  with 
coal.  The  ground  on  which  the  plaintiff  seeks 
to  charge  the  defendant  is  negligence  of  their 
superintendent  within  the  employer's  liability 
act. 

The  coal  was  in  a  lighter  alongside  the 
Farragut,  and  was  hoisted  up  from  the  light- 
er in  a  tub  which  was  emptied  into  a  barrow 
on  a  run.  The  run  in  question  was  some 
thirty  feet  long,  with  one  end  over  the  light- 
er and  the  other  end  over  the  Farragut's  fore 
hatch.  It  is  the  duty  of  the  wheelman  to 
empty  the  coal  into  the  barrow,  and  when 
the  barrow  is  full,  to  run  the  barrow  to 
the  end  of  the  run  close  to  the  dump  stick, 
knock  the  catch  and  dump  the  coal. 

The  plaintiff  was  in  a  gang  of  20  or  22 
men,  vtith  one  Wren  in  charge,  who  was 
or  might  be  found  to  a  superintendent  The 
Farragut  was  being  loaded  in  the  way  just 
described,  at  both  a  forward  and  an  after 
hatch.  There  was  a  wheelman  on  the  stagei 
or  ran  of  each  hatch  and  8  trimmers  for 
each  hatch,  4  for  each  side  of  the  ship. 

The  men  knocked  off  work  for  half  an  hour 
at  half  past  8  o'clock  in  the  afternoon  to 
get  something  to  eat  The  plaintiff  stayed  on 
the  ship  and  ate  his  meal  by  the  after  hatch 
on  the  main  deck.  There  were  three  decks, 
the  lower  deck,  the  main  deck  and  the  hurri- 
cane or  upper  deck.  When  the  half  hour's 
rest  came  to  an  end  Wren  gave  the  word  for 
the  men  to  go  to  work.  The  plaintiff  went 
up  a  stairway  to  the  hurricane  deck,  then 
pass  the  after  hatch  over  the  hurricane  deck 
to  the  fore  hatch,  a  distance  of  some  40  feet, 
passed  under  the  run  or  staging  which  Is  some 
2  to  4  feet  above  the  coaming  of  the  hatch, 
and  started  down  the  ladder  on  the  port  side 
of  the  hatch.  Tbis  ladder  had  11  rungs 
about  a  foot  apart  He  testified  that  before 
he  got  to  the  bottom  the  barrow  of  coal  in 
question  was  dumped  on  him. 

As  the  plaintiff  went  up  the  stairway  from 
the  main  deck  near  the  after  hatch,  he  passed 
Wren,  who  was  "right  at  the  stairway."  As 
he  passed  under  the  run  or  staging  of  the 
fore  hatch  he  saw  and  spoke  to  Crowder, 
the  wheelman  on  that  run.  He  testified 
that  Crowder  asked  him  what  side  of  the 
ship  he  was  working  on  and  told  him  to 
hurry  and  get  down.  Crowder's  testimony 
Is  different,  but  the  difference  is  not  material. 
The  plaintiff  testified  that  at  this  time  Wren 
was  near  the  after  hatch,  where  he  could 
see  and  be  seen  by  Crowder,  but  that  he, 
the  plaintiff,  "was  not  In  plain  sight"  of  bim, 
Wren. 

The  plaintiff  undertook  to  prove  a  certain 
custom  by  which  Wren  looked  out  to  see 
that  each  man  was  safely  down  before  any 
coal  was  dumped  Into  the  hatches.    On  crosa- 


examinatlon  he  testified  that  Wren  did  this 
personally  or  selected  some  one  else  to  do  It; 
on  being  pressed  further  he  testified  that 
"many  times  he  selected  the  wheeler."  The 
overwhelming  weight  of  the  evidence  was 
that  there  was  no  such  custom,  but  it  can- 
not be  said  that  there  was  no  evidence  of 
such  a  custom.  If  there  was.  It  Is  plain  that 
In  those  cases  where  the  time  to  begin  dump- 
ing coal  was  left  to  the  wheeler  or  other  em- 
ploye it  was  left  to  a  fellow  servant,  and  for 
the  negligence  of  a  fellow  servant  the  de- 
fendant Is  not  liable. 

The  plaintiff  knew  that  the  time  for  be- 
ginning to  dump  coal  was  left  by  Wren  in 
the  case  at  bar  to  Crowder,  the  wheeler. 
Wren  was  30  or  40  feet  away  at  the  time, 
and  appeared  to  be  otherwise  engaged.  The 
plaintiff  testified  that  he  "stood  at  the  after 
hatch  with  a  book  In  his  left  band  and  a 
pencil  in  his  right";  that  he  knew  that  Wren 
had  told  Crowder,  the  wheeler,  not  to  dump 
coal  on  men  going  down  a  hatch,  and  that  he 
relied  on  Crowder's  obeying  those  orders. 

In  addition  the  plaintiff  undertook  to  go 
to  the  Jury  on  the  ground  that  Wren  ordered 
Crowder  to  begin  dumping  coal  on  the  occa- 
sion In  question.  Crowder  testified  that  one 
of  the  boys  (not  Wren,  for  be  knew  Wren's 
voice  and  the  voice  was  not  Wfmj's  voice) 
called  out  "Come  on  with  the  coal,"  before  he 
emptied  the  barrow  in  question.  The  plain- 
tiff called  Harold,  who  was  the  wheelman 
on  the  after  stage,  Eastman,  who  was  wait- 
ing to  follow  the  plaintiff  down  the  ladder, 
one  Surree,  who  was  at  the  fore  hatch,  and 
one  Thomas,  who  was  at  the  after  hatch. 
Each  testified  that  he  did  not  give  this  order. 
No  witness  testified  that  Wren  gave  it  The 
plaintiff  did  not  call  all  the  men  who  ap- 
peared from  the  evidence  to  be  on  the  hurri- 
cane deck  at  the  time.  This  evidence  did 
not  warrant  the  jury  In  finding  that  It  was 
Wren  who  gave  the  order.  If  It  was  an  order, 
and  If  It  was  given  to  Crowder  on  the  fore 
hatdi  and  not  to  Harold  at  the  after  batch. 

Exceptions  overruled. 


094  Haas.  268) 
DOUGLAS  et  al..  v.  CITI  OF  LOWELL. 
(Supreme    Judicial    C^nrt    of    Massachusetts. 
Middlesex.    Feb.  27,  1907.) 

1.  OoNTBACTS  —  Actions  —  Nonpkbfoucancc 
BT  Plaihtiff. 

Where  plaintiffs  refused  to  lay  two  layers 
of  tar  roofing  felt  as  expressly  required  b; 
their  contract,  they  conld  not  recover  dam- 
agcas  on  being  prevented  from  laying  one  layer, 
which  they  construed  to  l>e  the  requirement  of 
the  contract. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Di(. 
vol.  11,  Contracts,  g  1411.] 

2.  Municipal  Cobpobations  —  Contractb- 
AuTHOBiTT  or  Agents. 

Where  plaintiffs  contracted  with  a  city  to 
lay  two  layers  of  tar  roofing  felt  of  two  thick- 
nesses each,  the  city  havine  authorized  the 
mayor  and  acting  superintendent  of  streets  to 
execute  the  contract  on  its  behalf,  the  city's 
liability  oould  not  be  affected  by  the  saperiD- 
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tendent'a  agreement  with  the  plaintiffs  that  the 
contract  only  required  two  thicknesses  of  felt. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  |  886.] 

3.  WOBK    AND     LaBOB— EXPBESS     CONTEAOTP— 

Pabtiai.  Pebfobhance — Right   of   Rbcot- 

EBT. 

Where  plaintiffs  contracted  to  lay  two 
layers  of  tar  roofing  felt,  and  ^fused  to  do  so, 
claiming  that  they  were  required  to  lay  only 
one  layer,  they  could  not  recover  for  the  value 
of  work  done  under  their  construction  of  the 
contract. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Work  and  Labor,  |  33.] 

4.  Municipal.    Cobpobatiors  —  Contbacis  ^ 
Pkbfobmance— Acceptance. 

The  public  use  of  a  bridge  is  not  an  ac- 
ceptance by  the  city  of  one  layer  of  tar  roofing 
felt  nsed  in  the  construction  of  the  floor  and 
laid  by  plaintiffs,  who  had  contracted  to  lay 
two  layers. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  {  888.] 

5.  Same— AuTHOBiTY  TO  Bind  City. 

Plaintiffs  could  not  recover  for  material 
osed  by  a  city  on  the  promise  of  the  assistant 
city  engineer  to  pay  therefor,  where  he  did  not 
have  authority  to  buy  it. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
▼ol.  36,  Municipal  Corporations,  {  879.] 
Ow  Same— Implied  Contbact. 

Where  plaintiffs  abandoned  a  contract  with 
a  city  to  perform  work  on  a  bridge,  they  conld 
not  recover  the  value  of  materials  left  by  them 
and  used  hy  the  city's  employes,  solely  because 
of  such  nse,  and  because  to  that  extent  the 
«3ty  was  better  off. 

pjd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  §§  697,  899.] 

7.  Same— SuTFiciENCY  of  Evidence. 

Where  plaintiffs  sued  to  recover  for  a 
city's  refusal  to  permit  them  to  carry  out  a 
(iontract  which  they  construed  to  require  them 
to  lay  one  layer  of  tar  roofing  felt,  and  the 
city  construed  to  require  two  layers,  evidence 
hdd  insufficient  to  show  that  they  were  ready 
and  offered  to  complete  the  work  on  the  city's 
construction  of  the  contract. 

8.  Same. 

Plaintiffs  could  not  Justify  their  refusal 
to  complete  contract  work  for  a  city  on  a 
bridge  because  an  officer  of  the  city  told  them 
the  work  hud  been  awarded  to  another,  where 
plaintiffs  appeared  at  the  bridge  the  next  morn- 
ing and  were  given  time  to  decide  whether  they 
would  go  on  with  the  work  or  not. 

"Exceptions  from  Superior  Court,  Middlesex 
County ;  John  H.  Hardy,  Judge. 

Action  by  J.  L.  Douglas  and  another 
against  the  city  of  Lowell.  From  a  judgment 
for  defendant,  plaintiffs  bring  exceptions. 
Bxc^ions  overmled. 

William  H.  Bent,  for  plaintiffs.  X  OUbert 
Hill,  for  def aidant. 

LORING,  J.  On  Thursday,  November  17, 
1904,  a  written  contract  was  made  between 
the  defendant  city  and  the  plaintiff  firm,  for 
covering  Aiken  Street  Bridge  with  two  layers 
of  tar  roofing  felt,  each  layer  to  consist  of 
two  thicknesses  of  such  felt;  each  thickness 
to  be  inoK)ed  in  hot  pitch  and  each  layer  to 
be  alao  mopped  with  hot  pitch  after  the  lay- 
ing of  such  layer  was  completed.  The  felting 
to  be  tamed  np  at  the  curb  timbers  and  se- 
cured by  zinc.    The  mayor  and  acting  super- 


intendent of  streets  were  authorized  to  make 
this  contract  in  behalf  of  the  city,  and  it  was 
signed  by  them  in  the  city's  behalf.  The 
work  was  to  be  done  to  the  satisfaction  of  the 
superintendent  of  streets  or  bis  representa- 
tives. 

It  appeared  that  this  covering  was  to  be 
the  foundation  for  wfwden  block  paving 
which  was  to  be  laid  by  ^e  city.  The  bridge 
was  then  closed  to  travel  and  the  work  had 
to  be  done  in  a  hurry. 

The  plaintiffs  began  work  on  the  following 
day,  Friday,  November  18tb,  and  on  that  day 
put  down  one  layer  of  two  thicknesses  about 
100  feet  in  lenglji.  One  Carney,  an  assistant 
in  the  city  engineer's  ofiBce,  was  detailed  as 
inspector  of  thfe  work.  Just  before  the  plain- 
tiffs stopped  work  on  Friday  afternoon,  Car- 
ney called  their  attention  to  the  fact  that  the 
contract  called  for  two  layers  each  of  two 
thicknesses.  The  plaintiffs  claimed  that  the 
contract  called  for  only  one  layer  of  two 
thicknesses.  Carney  and  Charles  T.  Douglas, 
one  of  the  plaintiffs,  then  called  on  Famham, 
the  superintendent  of  streets,  and  they  bad 
another  conference  at  10  o'clock  the  next 
(Saturday)  morning.  The  testimony  was  con- 
flicting as  to  what  took  place  at  these  inter- 
views. On  that  day,  Saturday,  November 
20th,  the  plaintiffs  laid  the  second  layer  on 
the  100  feet  already  laid.  On  Monday  the 
plaintiffs  went  to  the  bridge  ready  to  go  on 
with  tbe  work  and  found  one  Smith  there 
ready  to  go  to  work.  The  superintendent 
came  with  the  city  solicitor,  and  after  a  con- 
ference in  which  the  plaintiffs  insisted  that 
their  construction  of  the  contract  was  correct 
and  that  they  were  ready  to  go  on  with  the 
work  as  they  construed  the  contract,  the  su- 
perintendent served  the  plaintiffs,  with  a 
written  notice  in  which  he  demanded  that  the 
plaintiffs  should  go  on  with  the  work  as  tbe 
city  construed  the  contract  He  also  notified 
them  by  word  of  mouth  that  they  must  decide 
by  1  o'clock  to  go  on  or  not  to  go  on.  At  that 
hour  the  plaintiffs  persisting  that  they  were 
right  in  their  construction  of  the  contract  and 
would  not  go  on  with  the  work  on  the  other 
basis,  tbey  were  notified  to  leave  and  left 

One  of  tbe  plaintiffs,  Charles  T.  Douglas, 
testified  that  they  bad  12  barrels  of  pitch  on 
tbe  bridge,  worth  $24,  and  some  zinc,  worth 
$1.40,  when  they  left ;  that  Carney  asked  him 
to  leave  It  there  and  said,  "We  will  pay  for 
it ;"  that  thereig)0'n  be  left  tbe  pitch  and  zinc 
there  and  "they  were  used  on  the  bridge." 

Douglas  further  testified  that  before  be 
signed  tbe  contract  he  asked  Farnbam  wheth- 
er It  called  for  two  or  four  thicknesses  of  felt- 
ing and  that  Famham  told  him  it  called,  for 
two  only ;  that  at  the  interview  between  Car- 
ney, Farnham  and  himself  on  Friday  evening 
Famham  again  said  that  the  contract  called 
for  only  two  thicknesses.  He  also  testified 
that  on  Saturday  morning  Famham  told 
him  that  the  city  engineer  who  drew  the  con- 
tract said  that  it  called  for  four  thicknesses 
and  thdt  the  work  would  bare  to  be  done  that 
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way;  that  Farnham  directed  him  to  put  on 
two  tbickii08Be8  more,  and  said  that  the  city 
would  pay  for  the  additional  two  thlcknessed 
u8  nn  extra. 

Farnham  testified  that  at  the  meeting  on 
Friday  evening  be  told  the  plaintifF  Charles 
Douglas  that  the  contract  called  for  four 
thiclcnesses,  and  that  at  the  meeting  at  10 
o'clock  the  next  morning  he  told  him  that  the 
work  must  go  ahead  as  the  city's  men  were 
waiting  to  lay  the  blocks;  and  since  there 
was  a  difference  as  to  the  construction  of  the 
contract  he  wanted  Douglas  to  finish  the  lUO 
feet  with  four  thicknesses,  and  if  he  turned 
out  to  be  right  as  to  the  construction  of  the 
contract  he  wouid  pay  him  for  the  additional 
two  thicknesses  as  an  extra ;  and  if  the  city 
was  right  (ts  to  the  construction  of  the  con- 
tract he  would  receive  no  extra  pay,  and  that 
he  would  consult  the  city  solicitor.  He 
also  testified  that:  "No  one  but  myself  was 
authorized  to  make  purchases  of  material  and 
supplies  for  my  department  I  did  not  order 
from  Mr.  Douglas  pitch,  zinc  or  tar  roofing 
felt  nor  did  I  agree  to  pay  him  for  any  ot 
them." 

On  the  evidence  the  judge  directed  a  ver-. 
diet  for  the  defendant,  and  the  case  is  here 
on  an  exception  to  that  ruiing. 

The  declaration  contained  four  counts.  The 
first  count  is  for  damages  for  being  prevented 
from  performing  the  written  contract.  The 
third  count  (for  the  same  cause  of  action)  al- 
leges the  making  of  the  written  contract  and 
an  oral  agreement  that  it  meant  two  thick- 
nesses of  felting,  and  seeks  to  recover  dam- 
ages for  being  prevented  from  performing 
that  c(mtract.  The  second  count  Is  a  common 
count  for  the  pitch  and  zinc  left  by  the  plain- 
tiffs at  Carney's  request.  The  fourth  count 
is  a  common  count  for  the  value  of  the  work 
done  and  materials  furnished  by  the  plaintiffs 
for  laying  felting  on  the  bridge. 

1.  There  was  nothing  for  the  Jury  on  the 
first  count  By  the  true  construction  ot  the 
written  contract  the  plaintiffs'  men  were 
bound  to  put  down  two  layers  of  two  thick- 
nesses each. 

2.  There  was  nothing  for  the  Jury  on  the 
third  count  It  appeared  that  the  authority 
to  make  the  contract  in  question  was  given  to 
the  mayor  and  Farnham  Jointly.  The  plain- 
tiffs' testimony  went  no  farther  than  to  fix  on 
Farnham  statements  as  to  the  true  construc- 
tion of  the  contract  That  cannot  affect  the 
defendant's  liability  under  the  written  con- 
tract made  in  its  behalf  by  the  two,  and  so  no 
case  was  made  out  on  the  third  count 

3.  One  who  contracts  to  erect  a  structure 
on  land  of  the  defendant  or  to  do  work  on 
one  already  erected  and  voluntarily  refuses 
to  complete  his  contract  cannot  recover  under 
a  common  count  for  the  value  of  the  work 
done  in  partial  performance.  Homer  v.  Shaw, 
177  Mass.  1,  58  N.  B.  160.  See,  also,  in  this 
connection  Sipley  v.  Stlckuey,  190  Mass.  4S, 
76  N.  B.  226. 

The  plaintiffs  contend   that  the  rule  is 


otherwise,  and  that  a  plaintiff  contractor 
under  these  circumstances  can  recover  a 
reasonable  price  for  the  work  done  subject 
to  reduction  by  any  damages  the  defendant 
has  suffered  from  tiie  contractor's  failure  to 
perform  his  contract,  and  cite  in  support  of 
that  contention  Hedden  v.  Roberts,  134  Mass. 
38,  40,  45  Am.  Rep.  276,  Bee  Printing  Co. 
V.  Hlehborn,  4  Allen,  63,  and  Bowker  ▼.  Hoyt; 
18  Pick.  655. 

Bowker  v.  Hoyt  was  a  case  where  tbe  plain- 
tiff delivered  410  bushels  of  com  and  offered 
to  deliver  90  more,  claiming  that  the  contract 
was  for  tbe  delivery  of  500  bushels  in  all. 
The  defendant  claimed  that  tbe  contract  was 
for  1,000  bushels  In  all,  refused  to  accept  90 
only,  end  kept  the  410.  The  Jury  found  tliat 
tbe  defendant  was  right  In  bis  contention  that 
the  contract  was  for  1.000  bushels.  This 
court  held  that  tbe  reteution  of  the  410  bush- 
els by  the  defendant  after  the  dispute  arose 
was  ground  for  charging  him  with  tbe  rea- 
sonable value  of  tbem  subject  to  reduction 
by  damages  suffered  by  the  plaintiff's  failure 
to  deliver  1,000  bushels.  It  is  evident  that 
there  Is  this  difference  between  the  partial 
performance  of  a  contract  to  deliver  personal 
property  and  the  partial  performance  of  a 
contract  to  do  work  on  a  building,  part  of 
the  defendant's  real  estate:  When  the  con- 
tract Is  to  deliver  personal  property,  the  part 
delivered  can  be  returned  on  the  plaintiff's 
refusing  to  complete  tbe  delivery  called  for 
by  the  contract  In  case  the  contractor  re- 
fuses to  complete  tbe  work  which  lie  has  con- 
tracted to  do  on  the  defendant's  real  estate, 
the  part  done  cannot  be  returned. 

In  Bee  Printing  Co.  v.  Hlchbom  the  plain- 
tiff sued  for  the  reasonable  value  of  publtslh 
Ing  notices  of  the  defendant's  public  auction 
soles  for  six  months  prior  to  April  20,  1S61. 
The  defendant  set'  up  a  special  contract  to 
publish  private  and  public  sales  for  $200  per 
annum,  and  that  the  plaintiff  refused  to  pub- 
lish the  private  sales.  It  appealed  that  lo 
July,  1860,  the  plaintiff  refused  to  publish 
certain  advertisements  sent  to  it  by  the  de- 
fendant on  the  ground  that  the  contract 
covered  public  auctions  only.  The  court  held 
that  the  defendant  was  bound  to  pay  a  rea- 
sonable price  for  advertisements  sent  to  the 
plaintiff  by  the  defendant  after  that  claim 
was  made,  subject  to  such  damages  as  the  de- 
fendant suffered  from  breach  of  the  contract 
In  the  case  at  bar  there  was  no  request  made 
by  the  defendant  upon  the  plaintiffs  to  do 
work  after  the  dispute  arose  as  to  the  mea» 
ing  of  the  contract  Charles  Douglas  testified 
that  Farnham  asked  him  to  put  on  the  second 
layer  and  that  the  city  would  pay  for  It  But 
as  we  have  said,  not  only  was  there  no  evi- 
dence that  Farnham  had  authority  to  bind  tlie 
city,  but  it  affirmatively  appeared  that  he  did 
net. 

We  do  not  understand  Field,  J.,  In  Heddea 
T.  Roberts,  134  Mass.  38,  40,  45  Am.  Rep.  276, 
to  have  laid  down  tbe  general  principle  here 
contended  for  by  the  plalutlfl,  to  wit;  that  * 
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plaintiff  who  voluntarily  fails  to  complete 
work  whlcb  he  has  contracted  to  perform  on 
the  real  estate  of  the  defendant  can  recover 
the  reasonable  value  of  the  part  performed. 
That  Is  not  the  rule.  It  Is  settled  in  such 
casea  that  be  can  recover  the  reasonable  value 
to  the  defendant  resulting  from  the  partial 
performance  only  when  he  has  substantially 
performed  the  whole  contract  and  has  In- 
tended in  good  faith  to  perform  the  whol& 
The  cases  are  collected  In  Burke  v.  Coyne, 
188  Mass.  405,  74  N.  B.  942. 

An  owner  of  a  house  erected  under  con- 
tract but  not  in  compliance  with  the  re- 
quirements thereof  Is  not  to  be  held  to  have 
accepted  the  work  as  a  fulfillment  of  the  con- 
tract by  bis  occupying  that  house.  The  con- 
tractor In  such  a  case  cannot  deprive  the 
owner  of  the  use  of  the  land  on  which  the 
house  is  erected,  and  for  that  reason  occupa- 
tion of  the  house  is  not  an  acceptance.  Hay- 
ward  V.  Leonard,  7  Pick.  181,  186, 19  Am.  Dec. 
268 :  Mnnro  v.  Butt,  8  B.  &  B.  738,  763. 

It  is  pointed  out  in  Hayward  v.  Leonard, 
7  Pick.  181,  184,  186,  19  Am.  Dec.  268,  and  in 
Munro  v.  Butt,  8  B.  &  B.  738,  753,  that  there 
is  a  distinction  between  the  retention  of  a 
chattel  which  can  be  returned  and  the  oc- 
cupation of  a  building  upon  which  work  has 
been  done  which  cannot  be  taken  out  without 
doing  injury  to  the  building.  Field,  J.,  seems 
to  have  held  that  a  monument  put  up  in  a 
graveyard  belongs  to  the  same  class  as  chat- 
tels. The  case  has  not  been  cited  on  the 
point  here  In  question  since  it  was  decided. 
In  the  case  at  bar  no  acceptance  resulted 
from  the  use  of  the  bridge  by  the  publia 
See  Taft  v.  Montague,  14  Mass.  282,  7  Am. 
Dec.  215.  This  case  comes  within  the  gen* 
eral  rule  stated  above  In  Hayward  v.  Leon- 
ard and  Burke  v.  Coyne,  nbl  supra,  and  not 
within  Hedden  v.  Roberts,  134  Mass.  38,  40, 
45  Am.  Rep.  27S. 

4.  .We  do  not  understand  that  the  plain- 
tiffs contend  that  they  are  entitled  to  recover 
solely  because  their  pitch  and  tar  were  In  fact 
osed  in  the  laying  of  the  blocks  by  the  city 
employes  and  because  to  that  extent  the  city 
is  better  off.  It  seems  always  to  have  been 
assumed  that  a  town  cannot  be  held  on  that 
ground.  See  Taft  v.  Montague,  14  Mass.  282, 
7  Am.  Dec.  215,  Keyes  v.  Westford,  17  Pick. 
273;  McCormick  v.  Boston,  120  Mass.  499. 
See,  also,  Goff  v.  Rehoboth,  12  Mete.  26 ;  Up- 
john V.  Taunton,  0  CuSh.  310;  Butler  v. 
Charlestown,  7  Cray,  12 ;  Brown  v.  Melrose, 
155  Mass.  587,  80  N.  B.  87.- 

The  plaintiffs'  contention  is  that  Farnham, 
who  bad  authority  to  purchase  materials, 
took  the  pitch  and  zinc  and  used  it  for  the 
benefit  of  the  defendant.  But  there  is  no 
evidence  that  Farnham  did  take  the  pitch  and 
zinc  or  either  of  them,  or  that  he  knew  that 
they  were  taken  or  used.  Carney,  the  de- 
fendant's only  witness  on  the  point,  testi- 
fied that  this  pitch  was  left  in  exchange  for 
pitch  lent  to  the  plaintiffs  by  the  defend- 
ant's workmen  In  the  course  of  the  work. 

80  N.E.— 33 


So  far  as  the  evidence  goes  no  one  else  on 
the  part  of  the  defendant  city  knew  anything 
about  the  pitch  or  zinc. 

The  plaintiffs  were  not  entitled  to  go  to  the 
jury  on  the  promise  of  Carney  to  pay  for  the 
zinc  and  the  pitch.  There  was  no  evidence 
that  he  had  authority  to  buy  material  for 
the  defendant  city,  and  there  was  uncontra- 
dicted testimony  that  Farnham  alone  had 
that  authority. 

6.  The  contract  with  Smith  was  dated 
November  22d,  the  day  after  the  plaintiffs 
refused  to  go  on  with  the  work.  They  con- 
tend that  It  should  have  l>een  admitted  be- 
cause Farnham  told  Charles  Douglas  on  San- 
day,  November  20th,  that  he  bad  let  the  work 
to  Smith.  The  contract  which  was  excluded 
did  not  prove  that  fact.  This  statement  of 
Farnham  (If  It  binds  the  defendant)  is  not 
material.  The  plaintiffs  did  not  act  on  It 
but  were  ready  with  their  men  and  material 
at  the  bridge  on  Monday  morning,  and  on 
their  own  testimony  were  given  imtll  1 
o'clock  on  Monday  to  decide  whether  to  go  on 
or  not  to  go  ou. 

6.  The  last  contention  made  by  plaintiffs 
is  that  there  was  evidence  on  which  the  jury 
were  warranted  In  finding  that  on  Monday 
they  were  ready  and  offered  to  complete  the 
contract  work  on  the  defendant's  construc- 
tion of  the  contract  This  contention  is  based 
on  the  fact  that  Charles  Douglas  on  that  day, 
whenever  asked  whether  he  would  complete 
the  contract  by  laying  two  layers  of  two 
thicknesses  each,  said:  "I  am  ready  and 
willlug  to  carry  out  my  contract"  The 
plaintiffs  had  previously  taken  the  position 
that  under  the  contract  all  they  were  t>ound 
to  do  was  to  put  down  one  layer  of  two  thick- 
nesses. From  that  position  they  never  re- 
ceded. His  dogged  repetition  of  the  state- 
ment that  be  would  carry  out  his  contract 
when  asked  If  be  would  lay  four  thicknesses 
could  under  these  circumstances  have  but  one 
meaning. 

£jXceptIons  overruled. 

(IM  Mass.  201) 
MEAD  V.  MORSB. 
(Supreme  Judicial  Court  of  Massachusetts. 
Middlesex.    Feb.  27.  1907.) 

1.  Appeal,  —  Theory  of  Cause  —  Questions 
Not  Raised  at  Trial. 

In  an  action  on  a  bond  for  the  conveyance 
of  certain  real  estate,  defendant  was  not  en- 
titled to  ur^e  for  the  first  time  on  exceptions 
thnt  the  bond  had  been  forfeited  under  a  pro- 
vision that,  on  plaintiff's  failure  to  perform 
certain  conditions  as  to  the  payment  of  inter- 
est taxes,  etc..  defendant  might  take  possession 
of  the  premises,  collect  the  rents  and  profits, 
and  the  obliRntion  should  he  void. 

TEd.  Note.— For  cases  in  point,  see  Cent  Diic. 
vol.  2,  Appeal  and  Error,  S  1079.] 

2.  Equitt  — Relief  Against   Fobfeitube  — 
Vendob  and  Purciiaseb. 

Where  a  bond  for  the  conveyance  of  real 
estate  required  the  vendee  in  possession  to  pay 
certain  interest,  taxes,  etc.,  and,  in  the  event 
of  his  failure  so  to  do,  authorized  the  vendor 
to  cancel  the  obligation  and  collect  the  rents 
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and  profits  for  bis  own  nse,  such  provision  was 
one  against  which  equity  would  trrant  relief,  on 
compensation  beinx  made  to  the  vendor  within 
a  reasonable  time. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Die- 
vol.  10,  Equity,  t  71.] 

3.  Vendob    Ann    Pubchases  —  Payubnt   bt 
Vendee— Interest— Default. 

Where,  after  a  contract  had  been  made  for 
the  conveyance  of  certain  land  on  which  the 
vendee  constructed  certain  houses,  it  was  modi- 
fied so  as  to  provide  for  advances  for  the  con- 
struction of  another  house,  the  vendee  was  not 
in  default  for  the  payment  of  interest  on  the 
advances  made  for  the  construction  of  such 
bouse  until  after  a  demand  for  an  accountinjc 
with  reference  thereto. 

Exceptions  from  Superior  Court,  Middle- 
sex County;  Daniel  W.  Bond,  Judge. 

Action  by  John  F.  Mead  against  Asa  P. 
Morse  to  recover  damages  for  breacb  of  a 
contract  or  bond  to  convey  certain  real  es- 
tate, etc.  The  court  refused  to  direct  a  ver- 
dict for  defendant,  and  charge  as  requested, 
and  defendant  brings  exceptions.    Overruled. 

Hiram  P.  Harrlman,  John  Louis  Sheeban, 
and  Harry  E.  Perkins,  for  plaintiff.  Charles 
O.  Bancroft,  for  defendant 

LOBTNO,  T.  This  case  comes  up  on  an 
exception  to  a  refusal  to  direct  a  verdict  for 
the  defendant,  and  on  an  exception  to  one  por- 
tion of  the  judge's  charge.  The  case  went 
to  an  auditor.  Tbe  only  evidence  on  the  de- 
fendant's liability  came  from  tbe  auditor's  re- 
port and  from  the  testimony  of  the  plaintiff 
at  the  trial.  Tbe  defendant  was  an  old  man 
unable  to  testify  before  the  auditor  or  at 
tbe  trial.  He  died  less  than  three  months 
after  verdict  The  administrators  of  his  es- 
tate were  allowed  to  come  in  and  defend 
tbe  action,  the  plaintiff  having  given  bis  con- 
sent Most  of  the  facts  appear  in  tbe  audi- 
tor's report 

The  defendant  was  tbe  owner  of  a  lot  of 
land  in  Cambridge,  and  tbe  plaintiff  was  a 
builder.  Prior  to  March  16, 1900,  the  defend- 
ant bad  agreed  to  sell  and  the  plaintiff  agreed 
to  buy  tbe  land  in  question  for  $12,000.  The 
defendant  bad  also  advanced  money  to  the 
plaintiff  for  tbe  building  of  five  bouses  on 
It,  which  were  then  completed. 

On  March  15,  1900,  tbe  plaintiff  and  de- 
fendant bad  a  settlement  of  all  matters  be- 
tween them,  and  their  rights  each  against 
the  other  were  reduced  to  writing  In  the  form 
of  two  bonds,  one  given  by  tbe  plaintiff  to  the 
defendant  and  tbe  other  by  tbe  defendant  to 
tbe  plaintiff. 

The  bond  given  by  tbe  defendant  to  tbe 
plaintiff  which,  together  with  a  subsequent 
oral  agreement,  is  the  foundation  of  tbe  ac- 
tion now  before  us,  provided  In  substance 
that  tbe  amount  due  from  the  plaintiff  to  tbe 
defendant  on  March  15,  1900,  was  $35,250; 
that  the  defendant  was  to  convey  the  prem- 
ises to  the  plaintiff  by  a  quitclaim  deed  free 
from  all  incumbrances  made  or  suffered  by 
tbe  defendant,  and  the  plaintiff  was  to  give 
back  a  mortgage  securing  tbe  $35,250  with 


interest  at  five  per  cent  It  appeared  how- 
ever that  there  were  attachments  on  the 
premises  In  actions  against  the  d^endant 
In  consequence  thereof  it  was  agreed  (so  far 
as  is  material  here)  that  the  plaintiff  should 
be  let  into  possession  of  tbe  pr^nlses  and  the 
rents  and  profits  thereof,  paying  tbe  interest 
on  tbe  $35,250,  all  taxes  and  assessments, 
and  keeping  tbe  premises  insured  In  the  sum 
of  $15,000  for  the  benefit  of  the  defendant 
Tbe  condition  of  the  bond  was  that  the  de- 
fendant upon  tbe  tender  of  a  mortgage  with- 
in one  month  after  tbe  dissolution  of  tbe  at- 
tachments and  upon  the  due  performance  of 
the  plaintiff  of  tbe  terms  of  tbe  agreement 
just  stated  as  to  paying  taxes  and  keeping 
the  property  Insured,  should  convey  the  land 
to  tbe  plaintiff. 

In  May  following  tbe  date  of  the  bond  the 
plaintiff  began  tbe  erection  of  a  sixth  bonse 
on  tbe  same  lot  of  land.  He  testified  in  ef- 
fect that  he  applied  to  tbe  defendant  for 
funds  for  the  erection  of  the  additional  house, 
and  tliat  tbe  defendant  agreed  to  let  him 
have  for  this  purpose  tbe  Interest  money  to 
be  paid  under  the  mortgage  for  $35,250,  and 
further  sums  in  addition,  and  that  these  ad- 
vances for  the  sixth  house  were  to  be  secured 
by  increasing  tbe  amount  of  the  mortgage 
note  provided  for  in  tbe  bond  of  March  15, 
1900,  or  by  a  second  mortgage  on  tbe  prem- 
ises. And  It  was  further  agreed  that  tbe 
plaintiff.  In  place  of  actually  paying  om 
to  tbe  defendant  tbe  interest  due  on  tlie 
$35,250  and  then  receiving  back  these  snms 
so  paid  as  an  advance  for  tbe  erection  of  tbe 
sixth  bouse,  should  apply  them  directly  to 
paying  bills  incurred  in  erecting  that  bonse 
and  accounting  to  the  defendant  accordingly. 

The  auditor  found  that  the  defendant  ad- 
vanced to  the  plaintiff  for  the  sixth  house 
$5,300,  including  tbe  interest  due  on  tbe 
$35,250  and  advances  in  addition  thereto. 

It  appeared  that  tbe  sixth  house  was.  com- 
pleted In  October,  1900. 

Tbe  plaintiff  testified  at  the  trial  that  from 
March  15,  1900,  to  November  6, 1900,  a  period 
of  nearly  eight  months,  be  paid  no  money  to 
tbe  defendant  tbe  Interest  due  during  that 
period  being  included  (as  we  understand  it) 
in  tbe  $5,300  aforesaid ;  that  beginning  No- 
vember 6,  19u0,  he  began  making  payments 
to  tbe  defendant  and  continued  down  to 
December  16,  1901,  a  period  of  substantially 
thirteen  months,  and  that  during  that  period 
he  paid  $3,246;  that  he  paid  tbe  taxes  for 
tbe  year  1900,  but  did  not  directly  pay  the 
taxes  for  the  year  1901 ;  that  on  January  24, 
1902,  by  an  arrangement  which  be  made  with 
the  defendant  be  put  tbe  defendant  In  posses- 
sion of  tbe  houses  on  certain  conditions ;  that 
on  February  1,  1902,  the  defendant  received 
the  Jantiary  rents,  amounting  to  $402,  makbig 
tbe  total  amount  received  by  the  defendant 
$3,648. 

Tbe  plaintiff  further  testified  that  in  Febru- 
ary, 1902,  he  was  told  by  tbe  Insurance  agent 
that  the  defendant  bad  canceled  the  insur- 
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ance  on  the  bnlldlng  anQ  said  he  had  "thrown 
the  plaintiff  out." 

Thereupon  the  plaintiff  consulted  an  attor- 
ney, and  on  February  21,  1902,  he  called  on 
the  defendant  and  tendered  a  mortgage  note 
for  $35,250,  dated  March  16,  1900,  indorsed 
interest  paid  to  February  21,  1902.  The 
plaintiff  further  testified  that  he  had  put  into 
the  sixth  house  much  more  than  the  interest 
due  on  the  $35,250,  and  that  "he  understood 
that,  if  anything  was  due  the  defendant  for 
interest  when  he  came  to  take  his  deed  and 
give  his  mortgages,  it  was  to  go  into  the  ad- 
ditional mortgage ;  that  the  defendant,  at  the 
time  he  told  the  plaintiff  he  could  take  the 
rents  and  put  them  into  the  house  Instead  of 
paying  the  defendant,  said  the  interest  could 
be  put  into  the  mortgage,  and  treating  it 
that  way,  he  did  not  owe  any  Interest  when 
he  made  the  tender ;  that  he  did  not  owe  the 
defendant  anything  toward  taxes;  that  he 
bad  paid  him  more  than  enough  to  meet 
them ;  and  that  he  could  not  say  how  much 
the  defendant  was  indebted  to  him  for  orer- 
payments,  but  It  was  considerable." 

On  this  evidence  the  presiding  Judge  re- 
fused to  direct  a  verdict  for  the  defendant 
He  Instructed  the  jury,  among  other  things, 
that  before  the  plaintiff  was  entitled  to  a 
deed  he  was  bound  to  pay  the  taxes  and  in- 
terest on  the  $35,250;  that  if  on  February  21, 
1902,  the  plaintiff  had  not  paid  the  defendant 
sii£Scient  money  including  the  rents  collected 
after  January  24,  1902,  to  pay  the  taxes  and 
interest  accrued  on  February  21,  1902,  he 
could  not  recover. 

He  further  instructed  the  Jury  that  if  there 
was  an  oral  agreement  as  to  advances  for 
the  sixth  house,  as  the  plaintiff  claims,  and 
vhea  he  went  to  the  defendant  on  February 
21,  1902,  he  was  "ready  and  willing  to  give 
the  mortgage  as  he  had  agreed  to  give  It,  and 
upon  an  accounting  with  the  defendant  to 
give  a  mortgage  for  the  sum  that  should 
be  found  due,  and  the  defendant  refused  to 
have  any  arrangement  with  him — to  make  any 
accounting  with  him — then  the  plaintiff  would 
be  entitled  to  recover,  If  he  had  been  ready 
and  willing  on  his  part  to  perform  the  agree- 
ment which  he  had  made."  To  this  part  of 
the  charge  the  defendant  took  an  exception. 

The  first  contention  made  by  the  defend- 
ant's counsel  in  support  of  these  two  excep- 
tions is  that  the  rights  of  the  plaintiff  under 
the  bond  were  terminated  before  the  tender 
of  February  21,  1902. 

In  support  of  this  contention  he  relies  upon 
the  concluding  clause  in  the  defendant's  bond, 
which  is  in  these  words:  "And  It  is  express- 
ly provided  and  agreed  tliat  upon  failure  by 
the  obligee  to  i>erform  the  aforesaid  condi- 
tions in  regard  to  the  payment  of  interest, 
taxes,  and  assessments,  and  In  regard  to  in- 
surance, waste  and  liability,  the  obilgor  may 
take  possession  of  the  premises  and  collect  for 
his  own  use  the  rents  and  profits  thereof,  and 
this  obligation  shall  be  absolutely  void." 

No  such  contrition  appears  to  have  been 


made  at  the  trial.  If  the  point  had  beai 
taken  at  the  trial,  it  would  have  been  a 
question  for  the  Jury  whether  the  defendant 
took  possession  under  this  clause  of  the  bond. 
The  Jury  could  not  find  that  he  did  enter 
under  that  clause  without  finding  that  the 
plaintiff's  testimony  as  to  the  conditions  un- 
der which  the  defendant  took  possession  was 
not  true. 

It  is  not  necessary  to  go  further,  but  it  ought 
to  be  pointed  out  that  the  clause  here  relied 
on  by  the  defendant  is  a  clause  by  which 
valuable  rights  of  the  plaintiff  would  be  for- 
feited by  the  defendant's  acting  under  It, 
and  therefore  it  is  one  against  which  equity 
would  give  relief  on  compensation  t>eing  made 
within  a  reasonable  time  (see  for  example 
Gordon  v.  Richardson,  185  Mass.  492,  70  N. 
E.  1027,  69  L.  R.  A.  867,  and  cases  cited); 
and  this  would  have  governed  the  rights  of 
the  parties  when  they  met  on  February  21, 
1902,  and  the  accounting  which  the  plaintiff 
was  ready  to  take  up  had  this  point  been 
taken  by  the  defendant 

The  defendant's  next  contention  is  tliat  the 
plaintiff  had  failed  to  pay  the  taxes  on  the 
land  and  interest  on  the  advances  for  the 
sixth  house.  So  far  as  the  unpaid  taxes  are 
concerned  the  Jury,  under  the  charge  of  the 
presiding  Judge,  could  not  find  for  the  philn* 
tiff  without  finding  that  the  defendant  had 
been  put  In  funds  by  the  plaintiff  to  pay  those 
taxes  and  that  interest. 

The  defendant  never  had  asked  for  an 
accounting  to  fix  tlie  amount  to  l>e  secured  by 
mortgage  for  advances  on  the  sixth  house, 
and  until  that  was  done  no  interest  on  that 
sum  could  be  said  to  be  in  default  It  would 
seem  pretty  clear  tliat  the  reason  for  the 
defendant's  putting  this  off  was  because  he 
had  not  discharged,  and  did  not  wish  to  dis- 
charge, the  attachments  as  he  had  agreed 
to  do. 

The  last  argument  Is  that  there  Is  no  evi- 
dence that  the  plaintiff's  willingness  to  give 
the  other  mortgage  ever  was  communicated 
to  the  defendant  On  the  evidence  already 
stated  we  are  of  opinion  that  the  Jury  were 
warranted  in  finding  that  it  was  Impliedly, 
if  not  expressly,  communicated  to  him. 

Exceptions  overruled. 


(194  Mass.  337) 

SANDERSON  v.  BOSTON  ELEVATED 

RT.  CO. 

ATCHISON  V.  SAME. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.     Feb.  28.  19070 

1.  CaBBIESB— INJTBIKS    TO    PaSSBNGEB— COR- 
TBIBDTOBT  NeOLIOEIVCE. 

A  Street  car  passenger  was  knocked  from 
the  running  board  of  a  car  by  the  sudden 
starting  of  the  car  after  it  had  slowed  down 
He  was  accustomed  to  ride  on  cars,  and  knew 
tliat  the  car  would  not  stop  until  it  reached  a 
particular  point  After  the  car  had  slowed 
down  he  reached  for  a  package,  and  as  he 
clasped  it  there  was  a  plunge  forward  of  the 
car.    There  was  no  defect  in  the  car  or  tracksi 
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«nd  there  waa  no  evidence  e{  incompetency  of 
the  servants.     Held  insufficient  as  a  matter  of 
law  to  show  negligence  on  tiie  part  of  the  com- 
pany. 
2.  Same. 

A  street  car  passenger  was,  wltboot  neg- 
ligence on  the  part  of  the  company,  knocked 
from  the  running  board  where  he  was  stand- 
ing, and  a  fellow  passenger  in  a  collision  with 
him  was  knocked  off  and  injured.  Held,  that 
the  fellow  passenger  could  not  recover  from  the 
company  for  the  injuries  received. 

Exceptions  from  Supa-lor  Court,  Suffolk 
County;.  Loranus  E.  Hitchcock,  Judge. 

Separate  actions  by  Howard  Sanderson 
and  by  CSiarles  W.  Atchison  against  the  Bos- 
t<Mi  Elevated  Railway  Company.  There  were 
verdicts  for  defendant  in  each  action,  and 
pl&lntiff  iu  eacl)  action  brings  exceptions. 
Exceptions  overruled. 

Coakley,  Coakley  &  Sherman  and  0.  C. 
Johnson,  for  plaintiffs.  Cboate,  Hall  &  Stew- 
art, for  defendant. 

HAMMOND,  J.  These  actions  of  tort  for 
personal  injuries  were  tried  together.  The 
respective  plaintiffs  were  passengers  upon  one 
of  the  defendants  open  cars,  which  was  pro- 
ceeding northerly  on  the  inbound  track  on 
Dorchester  avenue  towards  Boston;  and  the 
Injuries  were  received  when  this  car,  be- 
tween First  and  Second  streets,  met  a  box 
car  also  belonging  to  the  defendant,  going  in 
an  opposite  direction  on  the  outward  bound 
track.  At  the  time  the  cars  were  passing 
each  other  Sanderson  was  knocked  from  the 
left  hand  running  board  of  the  open  car,  and 
Atchison,  w1k>  was  also  standing  upon  the 
same  board,  was  knocked  off  by  collision  with 
Sanderson  as  the  latter  fell. 

Sanderson  testified  in  substance  that  his 
destination  waa  a  coal  ofSce  just  north  of 
First  street ;  that  he  was  familiar  with  that 
line  of  cars;  that  he  knew  that  the  cars 
stopped  only  at  white  posts,  and  that  there 
was  no  white  post  directly  opposite  the  office ; 
that  he  intended  to  alight  from  the  car  at 
the  wliite  post  just  north  of  First  street;  that 
as  the  car  passed  Second  street  the  conductor 
called  out  First  street  as  the  next  stop ;  that 
thereupon  he  signaled  the  conductor  to  stop, 
and  that  Just  before  the  car  came  to  First 
street  it  "slowed  down." 

He  testified  that  he  had  with  him  a  package 
consisting  of  a  ledger  and  papers,  and  some 
writing  material,  which  during  the  ride  he 
had  placed  between  his  back  and  the  seat. 
He  was  seated  at  the  extreme  left  end  of  the 
second  seat  from  the  rear  of  tlie  car.  The 
car  was  crowded,  passengers  being  upon  the 
rear  platform  and  on  each  of  the  running 
boards.  As  to  the  maimer  of  the  accident 
he  testified  as  follows:  "As  soon  as  I  saw 
that  the  car  was  coming  to  a  stop,  I  reached 
for  the  seat  ahead  and  got  on  my  feet, '  and 
I  put  my  left  foot  out  on  to  the  running 
board;  as  I  did  I  took  hold  of  the  handle 
that  runs  from  the  seat,  the  stanchion,  that 
runs  up,  and  I  noticed  in  particular  that  Just 
in  front  of  the  fender  of  the  car  about  a 


foot  or  a  foot  and  a  half  or  two  feet  waa  a 
car  coming  out  on  the  left  [outward]  track 
coming  out  from  the  dty.  Just  at  the  time 
I  noticed  that,  I  noticed  a  gentleman  get  off 
at  the  extreme  front  of  the  car,  he  cleared  the 
car  and  apparently  went  away  to  the  side- 
walk. At  that  time  I  reached  for  my  pack- 
age which  was  on  the  seat.  I  bad  Just  prac- 
tically about  got  it  in  my  clasp,  In  my  right 
band,  when  immediately  there  was  a  plunge 
forward  of  the  car.  It  seemed  as  though  the 
electricity  of  the  motor  or  the  power  had  been 
applied.  •  •  •  It  [the  plunge]  forced  me 
backwards,  *  •  •  and  I  lost  my  grasp 
with  my  left  hand.  I  fell  backwards,  and 
since  then  I  found  out  into  somebody,  at  the 
time  I  didn't  know  what  I  strudt,  I  struck 
something  backwards  and  I  sort  of  rebounded 
and  I  tried  to  recover  on  my  feet  again,  and 
tried  to  regain  my  first  hold,  and  In  so  doing 
I  plunged  to  the  left  into  the  street.  •  •  • 
I  was  knocked  unconscious."  Upon  cross- 
examination  be  testified  that  nobody  jostled 
against  him,  and  he  described  in  greater 
detail  his  movements.  He  further  said 
that  the  car  was  moving  slowly  but  had  not 
stopped,  nor  had  It  reached  the  stopping 
place;  and  that  be  did  not  think  it  would 
stop  until  it  reached  there ;  that  the  conduct- 
or was  upon  the  rear  platform ;  that  he  [the 
witness]  was  the  only  one  so  far  as  he  knew 
who  was  disturbed  by  the  "plunge"  of  the 
<;ar;  and  that  although  he  was  familiar  with 
the  accelerated  motion  caused  by  the  sudJea 
application  of  electricity,  he  "never  experien- 
ced before  any  such  Jump  as  the  one  that  oc- 
curred when  I  lost  my  grip." 

Tlie  plaintiff  Atchison  testified  that  when 
he  boarded  the  car  he  stood  at  first  upon  the 
right  hand  running  board,  but  as  the  car  pro- 
ceeded and  the  passengers  changed,  he  gradu- 
ally worked  around  over  the  rear  platform 
to  the  left  hand  running  board,  near  the  rear 
seat,  where  at  the  time  of  the  accident  he 
was  standing ;  that  he  did  not  know  Sander- 
son, and  that  the  first  he  noticed  was  when 
the  latter  "shot  up"  his  hand ;  that  after  the 
hand  shot  up  the  car  "slowed  down."  He 
then  continued:  "After  his.  [Sanderson's] 
hand  shot  up  I  noticed  be  had  a  paper,  he 
folded  and  pushed  a  paper  in  his  pocket  and 
was  about  to  rise,  kind  of  got  hold  of  the  back 
of  the  seat  in  front  of  him  and  stood  up. 
With  that  there  was  a  man —  •  •  •  I  saw 
a  man  that  was  standing  in  front  of  him  or 
In  front  of  me  on  the  step  move  up  In  order 
to  let  Sanderson  get  out,  and  as  he  stood  up 
and  got  hold  of  that  handle  and  rose  up  ou 
that  he  looked  out  and  he  got  hold  of  the 
[stanchion] ;  *  •  •  got  down  there  with 
two  feet  and  looked  up.  •  •  •  [He]  got 
up  and  stood  on  the  running  board.  He 
reached  around  and  lifted  up  a  ledger  and 
had  It  in  his  Iiand  and  just  then  ttie  car  gave 
a  jump  and  shook  me  a  bit,  and  the  first 
thing  I  knew  somebody  waa  thrown  back  In- 
to me,  that  was  Mr.  Sanderson  tliat  had  got 
up  out  of  his  seat.    [Tliis  coming  bade]  posh- 
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ed  me  xsp  tight  against  the  rod  that  was  back 
of  me,  tbe  stanchion  rod.  *  *  *  It  knocked 
my  hat  off.  •  •  ♦  "  In  answer  to  the  ques- 
tion "What  happened  after  that?"  the  wit- 
ness answered  "I  noticed  him  kind  of  strag- 
gling to  get  hold  of  something.  *  *  *  I 
don't  kno^  what  struck  me,  but  I  [saw]  the 
car  coming  towards  me,  and  I  put  up  my 
band  like  that  *  •  *  He  tried  to  get  his 
feet  and  he  bounced  forward  like  this,  the 
other  car  catching  him  and  throws  him  right 
back  Into  me  and  bis  bead  caught  my  nose 
right  here  and  up  against  the  stanchion  rod 
I  went  again  [and]  I  fell  right  off  the  car. 
•  *  *  "  The  witness  testified  that  this  was 
ttie  second  time  he  was  struck. 

One  of  the  witnesses  for  the  plaintiff  de- 
scribed the  movement  of  the  car  as  a  "kind 
Df  a  lurch,"  another  as  a  "Jar  ahead  to  a  con- 
siderable extent,"  "a  movement  such  as  you 
feel  when  the  power  is  applied."  Another, 
ivhen  asked  how  sev^e  the  forward  motion 
)f  the  car  was,  answered:  "Well,  I  couldn't 
state  how  severe  it  was,  simply  that  I  bmnp- 
>d  into  the  man  behind  me,  and  he  came  back 
>nto  me.  *  *  *  He  came  back  good." 
There  were  qnlte  a  number  of  people  upon 
>acb  of  the  running  boards,  especially  that 
ipon  the  right ;  but  while  some  testified  that 
hey  were  thrown  back  a  little,  it  did  not  ap- 
pear tbat  the  movement  was  so  great  as  to 
hake  any  of  them  off. 

It  is  to  be  noted  tbat  tb^  theory  of  the  de- 
ense  to  the  way  in  which  Sanderson  was 
brown  from  the  car  was  entirely  different, 
jid  there  was  evidence  that  there  was  no 
erk  of  the  car;  but  since  the  evidence  was 
oofllcting  we  are  to  treat  the  case  upon  the 
upposition  that  the  jury  might  have  believed 
be  evidence  of  the  respective  plaintiffs. 

Even  if  the  plaintiff's  theory  of  the  ac- 
Ident  be  adopted,  the  evidence  discloses  no 
egligence  of  the  defendant.  There  does  not 
ppear  to  have  been  any  evidence  of  defect 
1  the  car  or  tracks,  or  of  Incompetency  of 
3e  defendant's  servants.  The  car  was  mov- 
ig  slowly.  The  plaintiffs  were  not  hurt  by 
ay  movement  of  the  car  at  the  time  and 
lace  when  and  where  the  defendant  was 
3ady  to  discharge  passengers.  Sanderson 
new  tbat  the  alighting  place  was  not  reach- 
1,  and  that  the  car  would  not  stop  until  it 
cached  there.  He  was  accustomed  to  ride 
poa  the  electric  cars  and  was  familiar  with 
lelr  operation.  There  may  be  movements 
'.  a  car  so  severe  that  a  mere  description  of 
lem  and  their  results  may  Justify  the  infer- 
ice  tbat  they  were  attributable  to  some  neg- 
gence  on  the  part  of  the  carrier,  but  the 
ovement  described  in  this  case  Is  not  of 
lat  character.  It  was  not  due  to  any  defect, 
id  the  possibility  of  such  a  movement  is  a 
ling  which  every  one  who  gets  upon  a 
reet  car  must  be  taken  to  contemplate.  See 
cCauley  v.  Springfield  Street  Railway,  169 
ass.  301, 47  N.  E.  1006.  The  case  must  stand 
Itb  cases  like  Byron  v.  Lynn  &  Boston  Rall- 
ad,  177  Mass.  303,  58  N.  E.  1015,  and  Timms 


V.  Old  Colony  Street  By.,  183  Mass.  103,  66 
N.  E.707. 

Atchison's  case  must  fall  with  Sanderson'*. 

Exceptions  in  each  case  ovormled. 


094  MUB.  80) 

HYDE  V.  BOSTON  &  W.  ST.  BY.  CO.  et  aL 

(Supreme  Jadicial  Court  of  MaasacboMtts. 

Worcester.    Feb.  26,  1007.) 

1.  Stbeet  Raii:.boadb  —  Beicxdt  or  Owrebb 
07  Pbopkbtt  Injttbko. 

A  street  railway  company,  changinK  the 
grade  of  a  highway  for  the  construction  of  its 
road  in  accordance  with  locations  granted  by 
the  officers  of  a  mnnidpality,  is  not  liable  for 
damages  to  an  abutting  owner. 

2.  Same— Statdtks— CoNSTBUCTioK. 

Bev.  Laws,  c.  48,  S  7,  and  chapter  51,  SS 
15.  10.  aathorizinR  a  person  agerieved  by  the 
relocation  or  alteration  of  a  highway  to  peti-- 
tion  for  the  assessment  of  bis  damages  by  a 
jury,  etc.,  afford  no  relief  to  an  abuttinK  owner 
for  Injuries  caused  by  a  change  of  the  grade 
of  a  highway  made  by  street  railway  company 
for  the  construction  of  its  road  in  accordance 
with  locations  granted  by  municipal  officers, 
a  SAue. 

A  street  railroad,  authorized  by  St.  1901. 
p.  388,  c.  455,  to  construct  Its  railway  largely 
outside  the  limits  of  highways,  which  was  em- 
powered by  the  selectmen  of  a  town  to  cross 
a  highway  beiow  grade,  without  providing  that 
abutting  owners  should  be  compensated  for  in- 
juries sustained.  Is  not  liable  to  an  abutting 
owner,  either  under  St.  1806,  p.  604,  c.  463,  pt. 

3.  S  47,  relating  to  the  liability  of  a  street 
railway  company  crossing  a  public  way,  or  un- 
der Rev.  Laws,  c.  112.  8  44,  authorizing  street 
railway  companies,  without  payment  of  any  fee, 
to  open  any  road  in  which  any  part  of  its 
railway  Is  located,  etc. ;  the  condition  Imposed 
on  the  company  carrying  the  highway  over  Its 
tracks  on  a  bridge  being  reasonable  and  pro- 
moting the  security  of  travelers  on  the  highway. 

4.  Eminent    Domain  —  Taking    PBOPEBxr  — 
Streets— New  Use— Statotes— Validitt. 

The  statute  authorizing  the  selectmen  of  a 
town  to  permit  a  street  railroad  company,  in 
the  construction  of  its  track,  to  change  the 
grade  of  a  street  without  making  compensation 
to  abuttini  owners  injured  thereby,  is  not  un- 
constitutional, since  such  abutting  owners,  on 
the  condemnation  of  their  land  for  a  public 
highway,  received  compensation  for  such  Injury, 
within  Const,  pt.  1,  art.  10,  providing  that, 
when  property  Is  appropriated  to  public  uses, 
the  owner  shall  receive  compensation  therefor. 
V  [Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  18,  Eminent  Domain,  iS  304-^09.] 

Report  from  Superior  Court,  Worcester 
County;  Francis  A.  Gasklll,  Judge. 

Action  by  Angellne  E.  Hyde  against  the 
Boston  &  Worcester  Street  Eailway  Com- 
pany and  others.  The  superior  court  ruled 
In  favor  of  defendants,  and  certified  the  case 
to  the  Supreme  Judicial  Court  Judgment 
ordered  In  accordance  with  the  rulings  of  the 
superior  court 

Frederick  H.  Nash,  Frank  W.  Knowlton, 
and  Cboate,  Hall  Sc  Stewart,  for  plaintiff. 
Guy  Murchle,  for  defendants. 

RUGG,  J.    This  case  must  be  decided  In 

the  light  of  several  recent  decisions  respect- 
ing the  liability  of  street  railway  companies 
and  municipalities  for  the  construction  of 
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street  railways  In  accordance  with  locations 
duly  granted.  Purlngton  v.  Somerset,  174 
Mass.  556,  55  N.  E.  461,  was  an  action  of 
tort  for  damages  sustained  by  the  plaintiff 
by  reason  of  the  lowering  of  a  public  high- 
way upon  wblcti  bis  land  abutted  by  a  street 
railway  company  acting  under  the  authority 
of  a  location  granted  by  the  selectmen.  The 
defendant  was  held  not  liable.  Vlgeant  v. 
Marlborough,  175  Mass.  459,  56  N.  B.  708,  and 
Underwood  v.  Worcester,  177  Mass.  173,  58 
N.  E.  589,  were  petitions  under  Pub.  St  1882, 
c.  52,  §f  15,  16  (Bev.  Laws,  c.  51,  §S  15,  16), 
for  the  assessment  of  damages  occasioned,  in 
the  first  case  by  the  raising  and  In  the  sec- 
ond by  the  lowering,  of  a  street  In  front  of 
the  petitioner's  premises  by  a  street  railway 
company  acting  in  accordance  with  restric- 
tions contained  In  locations.  In  both  cases 
the  petitioner  was  precluded  from  recovery 
on  the  general  ground  that  the  grant  of 
location  was  made  by  public  officers,  who 
were  not  acting  as  agents  of  the  mimictpality, 
and  that  the  restrictions  were  reasonable. 
Hewett  V.  Canton,  182  Mass.  220,  65  N.  B. 
42,  was  an  action  of  tort  for  damages  caused 
by  the  overflow  of  water,  growing  out  of  ob- 
structions In  a  gutter  occasioned  by  the  con- 
struction of  a  street  railway  under  a  legally 
granted  location.  In  Laroe  v.  Northampton 
St  By.  Co.,  189  Mass.  254,  75  N.  E.  255,  the 
plaintiff  sought  by  an  action  of  tort  to  re- 
cover damages  for  the  building  of  an  em- 
bankment upon  the  highway  in  front  of  the 
premises,  and  the  turning  of  surface  water 
upon  his  property  by  a  street  railway  acting 
rnder  a  lawful  location.  In  the  two  latter 
cases  judgment  was  for  the  defendant,  for 
the  reason  that  the  primary  and  direct  pur- 
pose of  these  changes  In  the  grade  of  the 
highway  was  the  construction  of  the  stree. 
railway.  If  the  highway  was  improved  or 
harmed  for  the  purposes  of  the  public  travel 
by  such  changes,  this  result  Is  subsidiary  and 
incidental.  It  came  about  through  the  actlou 
of  public  authorities  over  whom  In  respect  of 
their  public  duties  the  municipality  in  Its 
corporate  capacity  can  exercise  no  control. 
Flood  V.  Leahy,  183  Mass.  232,  66  N.  E.  787. 
Since  1823  it  has  been  the  law  of  this  com- 
monwealth  that  no  action  of  tort  can  be  main- 
tained for  the  changing  of  the  grade,  or  rais- 
ing or  lowering  the  surface,  of  a  highway  by 
one  authorized  by  law  to  do  so.  Gallender 
V.  Marsh,  1  Pick.  418.  This  case  has  been 
many  times  cited  with  approval  and  the  prin- 
ciple it  illustrates  has  been  often  applied. 
Inasmuch  as  the  changes  of  grade  in  high- 
ways  occasioned  by  the  lawful  construction 
of  street  railways  are  not  made  by  those 
charged  with  the  duty  of  keeping  highways 
In  repair,  the  statutes  passed  with  the  ap- 
parent intention  of  remedying  the  Injustice 
wrought  by  the  highway  statutes  as  revealed 
in  the  decision  of  CaUender  v.  Marsh,  supra 
(Bev.  St  c  25,  J  6;  St  1842,  p.  638,  c  86, 
(  2;  Bev.  Laws,  c.  48,  §  27,  c.  61,  H  16,  16) 
afford  no  relief.   At  the  time  these  statutes 


were  enacted,  the  modem  public  service  cor- 
poration entering  upon  highways  and  altering 
their  aspect  in  such  material  respects  as 
the  erection  of  poles  and  wires,  the  mntUa- 
tlon  of  shade  trees,  and  the  changing  of  the 
grade,  imder  the  authority  of  public  officers 
and  uncontrolled  by  the  municipalities,  had 
not  come  Into  existence.  In  the  earlier  stat- 
utes authorizing  the  transmission  of  Intelli- 
gence by  electricity,  provision  for  damages  to 
abutting  land  owners  was  made,  and  whea 
through  a  decision  of  this  court  a  defect  la 
the  relief  thus  afforded  was  pointed  out 
(Pierce  v.  Drew,  136  Mass.  75,  49  Am.  Bep. 
7),  the  evil  was  remedied  by  a  new  statute 
at  the  next  session  of  the  general  court 
Additional  enactments  have  been  passed  so 
that  now  the  abutting  landowner  Is  afford- 
ed ample  remedy  for  any  damages  he  may 
sustain  through  constructions  in  the  high- 
way by  electric  light  heat  power,  telq)hone 
and  telegraph  companies.  St  1849,  p.  <% 
a  93,  S  4;  St  1884,  p.  306,  C.  806;  St  1895, 
p.  395,  c.  350;  Bev.  Laws,  c.  122,  {{  4,  5,  6. 
An  examination  of  the  recent  as  well  as 
earlier  statutes  governing  the  construction  of 
street  railways  shows  that  the  Legislature 
has  not  yet  imposed  a  like  liability  w>u 
street  railways,  notwithstanding  the  numer- 
ous recent  decisions  of  this  court.  In  wWch 
remediless  injury  to  abutters  has  been  point- 
ed out  See,  in  addition  to  cases  above  died, 
McDermott  v.  Warren,  Brookfield  &  Spencer 
St  By.  Co.,  172  Mass.  197,  51  N.  E.  972;  WU- 
llams  V.  Old  Colony  St.  By.  Co.,  193  Mass. 
— ,  79  N.  E:  484.  St  1894,  p.  761,  C  548,  au- 
thorizing the  construction  of  the  Boston  Ele- 
vated Ballway,  however,  contained  ample 
provision  as  to  damages  to  abutters.  Baker 
V.  Boston  Elevated,  183  Mass.  178,  66  N. 
E.  711. 

It  only  remains  to  inquire  whether  tbe 
condition  in  the  location  granted  by  tbe 
selectmen  of  Southboro  to  the  defendant  com- 
pany, which  required  it  to  carry  the  high- 
way over  its  tracks  by  a  bridge,  with  tlie 
consequent  change  In  grade,  was  legal.  This 
location  differs  from  that  in  the  cases  cited, 
in  that  It  contemplated  the  crossing  of  tlie 
highway  by  the  street  railway  at  right 
angles.  Instead  of  a  longitudinal  construction 
within  the  way.  The  Legislature  by  St  1901, 
p.  388,  c  455,  authorized  the  defendant  com- 
pany in  effect  so  to  construct  Its  railway  be- 
tween Boston  and  Worcester,  that  Its  trades 
might  He  largely  outside  the  limits  of  public 
nays.  It  is  probable  that  this  statute  did 
not  extend  the  rights  possessed  by  street 
railway  companies  organized  under  the  gen- 
eral law  to  construct  their  tracks  upon  pri- 
vate lands.  Whether  this  statute  was  any- 
thing more  than  a  declaration  of  the  general 
power  possessed  by  street  railway  companies 
or  not.  Its  effect  was  undoubtedly  to  remove 
whatever  doubt  had  theretofore  existed  as  to 
the  right  of  local  authorities  to  grant  loca- 
tions to  this  street  railway  company  to  cross 
public   ways  substantially  at  right  angles. 
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If,  however,  the  sole  right  of  the  defendant 
company  to  accept  the  location  with  Its 
conditions  granted  It  In  Southboro  rested 
upon  this  special  statute,  a  different  conclu- 
sion perhaps  might  be  reached  as  to  the  plain, 
tiff's  rights.  We  assume  upon  the  authority 
of  Farnmn  v.  Haverhill  &  Andover  Street 
Railway  Co.,  178  Mass.  300,  59  N.  B.  755, 
that  the  selectmen  of  Southboro  were  au- 
thorized to  grant  the  defendant  company  a 
location  to  cross  Center  Road  substantially 
at  right  angles,  apart  from  St  1901,  p.  388, 
c.  455.  A  corollary  of  this  proposition  Is 
that  the  defendant  company  was  empowered 
to  operate  its  street  railway  by  the  use  of 
passenger  cars  which  In  size  and  speed  might 
rival  those  of  steam  railroads.  The  crossing 
of  public  ways  at  grade  by  cars  of  this  char- 
acter driven  at  high  rates  of  speed  inevitably 
adds  to  the  danger  of  life  and  limb  of  travel- 
ers ui)on  the  street  railway  as  well  as  upon 
the  highway.  It  had  become  the  settled  pol- 
icy of  the  commonwealth  long  before  the 
granting  of  the  location  In  question  to  abolish 
crossings  at  grade  of  steam  railroads  and 
highways.  St  1890,  p.  463,  c.  428.  St  190«, 
pp.  519-523,  c  463,  pt  1,  §§  29  to  45.  By 
chapter  440,  p.  348,  St.  1902  (St  1906,  pp.  619, 
520,  c.  463,  pt  1,  SS  29,  34,  35),  which  was  en- 
acted prior  to  the  work  complained  of  by  the 
present  plaintiff,  street  railway  companies 
having  locations  In  highways  affected  by  the 
abolitions  of  highway  grade  crossings  with 
steam  railroads  were  made  proper  parties  to 
the  proceedings  for  abolition,  and  might  be 
compelled  to  pay  a  part  of  the  expense.  In 
view  of  this  policy  of  the  commonwealth,  in 
pursuance  of  which  millions  of  dollars  have 
been  paid  out  of  the  public  treasury  already, 
the  wisdom  of  the  action  of  the  selectmen  of 
Southboro,  in  requiring  the  defendant  com- 
pany to  carry  Its  tracks  under  the  highway, 
and  In  not  permitting  a  crossing  at  grade, 
cannot  be  questioned.  The  condition  Impos- 
ing upon  the  defendant  company  the  obliga- 
tion of  raising  the  highway  not  exceeding 
seven  feet  at  the  highest  place  for  this  pur- 
pose was  reasonable  and  legal  and  was  for 
the  purpose  of  promoting  the  security  of 
those  lawfully  traveling  upon  the  highway. 
In  Its  last  analysis  It  Is  simply  an  exercise 
of  the  easement  of  travel. 

Giving  due  weight  to  all  these  considera- 
tions. It  most  be  held  that  the  injury  which 
the  plaintiff  has  suffered  falls  within  the  de- 
cision of  Callender  v.  Marsh,  supra,  and  the 
numerous  other  cases  which  we  have  review- 
ed respecting  street  railway  construotlous 
In  highways,  and  no  right,  of  action  exists 
for  It  The  Legislature  by  St  1903,  p.  522, 
c.  476,  i  2  (St  1906,  p.  604,  c.  463,  pt  3,  S 
47),  has  now  provided  In  a  general  law  for 
the  crossing  either  over  or  under  the  public 
way,  by  street  railway  tracks,  and  the  pay- 
ment of  damage  by  the  street  railway  com- 
pany to  the  abutting  land  owners.  Gardiner 
V.  Boston  &  Worcester  B.  R.  Co.,  9  Gush.  1. 


But  this  statute  has  no  application  to  the 
case  at  bar. 

The  location  granted  by  the  selectmen  of 
Southboro  contained  no  provision  that  abut- 
ting land  owners  should  be  compensated  by 
the  street  railway  for  injuries  sustained  by 
them.  Therefore  the  validity  of  such  a 
clause  Is  not  before  us.  Rev.  Laws,  c.  112, 
{  44,  has  no  application  to  the  case  at  bar. 
Larce  v.  Northampton  Street  Ry.  Co.,  189 
Mass.  256,  75  N.  E.  255. 

The  report  does  not  disclose  the  length  of 
highway  wherein  the  grade  was  raised  op- 
posite land  owned  by  the  plaintiff.  If  the 
original  way  was  -  substantially  level,  the 
distance  may  at  most  have  been  about  156 
feet  on  each  side  of  the  bridge,  for  the 
gradient  of  approach  to  the  bridge  was  re- 
quired by  the  location  to  be  not  over  4%  per 
cent  and  the  maximum  elevation  7  feet 
The  plaintiff's  real  estate  was  a  farm  and 
she  had  sold  to  the  defendant  company  land 
adjacent  to  that  part  of  the  highway  where 
the  bridge  was  constructed.  She  formerly 
had  a  rough  roadway  from  that  point  on 
Center  Road  to  her  back  land.  The  change 
in  grade  cut  off  this  roadway.  But  at  the 
plaintiff's  request  a  substitute  roadway  was 
built  coming  near  her  bam.  So  far  as  appears 
this  substitute  roadway  provided  as  easy  ac- 
cess as  the  former  one.  It  Is  not  a  necessary 
inference  from  these  facts,  taking  into  ac- 
count the  general  character  of  the  land  affect- 
ed as  being  a  part  of  a  larger  farm,  that  there 
was  occasioned  by  the  conditions  of  the  loca- 
tion an  unreasonable  Int^ruption  of  the 
plaintiff's  right  of  access  to  the  highway  In 
-proper  places.  It  may  still  be  an  open  ques- 
tion -whether  upon  sufficient  proof  of  proper 
access  from  abutting  property  to  the  high- 
way being  cut  off  by  acts  of  the  kind  here 
complained  of,  so  that,  considering  the  na- 
ture of  the  real  estate  and  the  uses  to  which 
It  was  reasonably  suited,  It  could  not  be 
adapted  to  the  improvement  of  which  it  was 
capable,  a  landowner  might  not  seasonably 
secure  relief  in  a  proper  form  of  remedy. 
Eustls  v.  Milton  St  Ry.  Co.,  183  Mass.  586, 
67  N.  E.  eeS;  2  Abbott  on  Municipal  Corpora- 
tions, S§  817,  818,  820,  and  cases  cited;  Lewis 
on  Eminent  Domain,  {  91,  e,  f,  g,  and  h,  and 
cases  cited. 

The  plaintiff  contends  that  a  construction 
of  the  statute  which  goes  to  the  extent  of  au- 
thorising the  selectmen  to  i)ermlt  a  change 
of  grade  for  the  purxrases  revealed  in  this 
case  without  compensation,  is  unconstitution- 
al. This  argument  proceeds  upon  a  miscon- 
ception as  to  the  principles  by  which  dam- 
ages for  the  laying  out  of  highways  have  al- 
ways been  determined  In  this  commonwealth. 
Callender  y.  Marsh,  1  Pick.  418,  supra,  was  a 
case  of  even  greater  apparent  hardship  to 
the  plaintiff  than  the  present,  and  the  ques- 
tion of  constitutionality,  although  duly  rais- 
ed, was  decided  adversely  to  the  plaintiff.  At 
page  432  Chief  Justice  Parker  used  this  Ian- 
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gnage:  "When  rightfully  laid  out,  they 
(highways  and  public  streets)  are  to  be  con- 
sido-ed  as  purchased  by  the  public  of  him 
who  o^ned  the  soil,  and  by  the  purchase  the 
right  Is  acquired  of  doing  everything  with  the 
soil  over  which  the  passage  goes,  which  may 
render  It  safe  and  convenient;  and  he  who 
sells  may  claim  damages,  not  only  on  ac- 
count of  the  value  of  the  land  taken,  but 
for  the  diminution  of  the  value  of  adjoining 
lots,  calculating  upon  the  future  probable 
reduction  or  elevation  of  a  street  or  road. 
*  *  *  And  he  who  purchases  .lots  so 
situated,  for  the  purpose  of  building  upon 
them,  Is  bound  to  consider  the  contingencies 
which  may  belong  to  them."  The  rule  of 
damages  was  again  fully  discussed  and  stat- 
ed In  the  recent  case  of  Ckimo  v.  Worcester, 
177  Jf«8s.  543,  59  N.  B.  444,  where,  at  page 
548  of  177  Mass.,  at  page  446  of  59  N.  E., 
It  was  said  by  Knowlton,  J.:  "In  estimating 
the  damages  for  the  taking  of  the  land,  the 
value  of  the  easement  which  holds  It  for  a 
public  use  for  the  purpose  of  a  street  forever 
Is  to  be  Included.  The  city  may  use  It  as 
a  street  In  any  proper  way,  without  making 
further  compensation,  except  as  statutes  pro- 
vide additional  compensation  for  damages 
growing  out  of  certain  specified  changes  In 
the  use.  •  •  •  The  owner  of  the  fee  may 
use  the  street  In  any  way  which  is  not  In- 
consistent with  the  paramount  right  of  the 
public  to  use  it,  and  this  paramount  right 
may  include  the  laying  of  gas  or  water  pipes, 
of  sewers,  of  street  railway  tracks,  the  set- 
ting of  posts  for  the  support  of  electric  wires, 
or  any  other  use  of  a  public  nature  which  Is 
incident  to  the  location  and  maintenance  of 
the  street.  •  •  ♦"  gee,  further,  Boston 
V.  Richardson,  13  Allen,  146,  169;  Cassidy  v. 
Old  Colony  R.  R.  Co.,  141  Mass.  174,  177,  6 
N.  E.  142;  Lincoln  v.  Com.,  164  Mass.  1,  10, 
41  N.  E.  112.  When  the  ascertainment  of 
compensation  to  the  owner  for  the  appropria- 
tion of  land  for  a  public  way  always  has 
been,  by  the  law  of  the  land,  determined 
upon  this  Justly  liberal  rule,  it  cannot  be 
said  that  any  provision  of  the  Constitution 
has  been  violated  by  any  reasonable  use  for 
highway  purposes  of  land  so  appropriated, 
which  the  advance  of  civilization  may  render 
proper.  Land  so  appropriated  cannot  be 
given  over  to  other  uses  than  those  of  pub- 
lic travel.  But  so  long  as  the  purpose  is 
public  travel  by  reasonable  devices,  the  land 
owner  has  already  received  his  "Just"  (Const 
U.  S.  Amend,  art.  5)  and  "reasonable"  (Const 
Mass.  pt  1,  art  10)  "compensation,"  save 
In  those  Instances  where  a  new  recovery  of 
damages  occasioned  by  changes  Is  permitted 
by  statute.  This  has  been  the  uniform  cur- 
rent of  adjudication  by  this  court  Attorney 
General  v.  Metropolitan  R.  R.  C!o.,  125  Mass. 
515,  28  Am.  Rep.  2M;  Pierce  v.  Drew,  136 
Mass.  75,  49  Am.  Rep.  7;  Howe  v.  West  End 
St  Ry.  Co.,  167  Mass.  46,  44  N.  E.  386;  White 
▼.  Blancbard  Bros.  Granite  Co.,  178  Mass. 
363.  69  N.  E.  KOS;  N.  E.  Telephone  &  Tele- 


graph Co.  y.  Boston  Terminal  Co.,  182  Mass. 
397,  65  N.  E.  835;  Eustis  T.  MUt<«  St  By. 
Co.,  183  Mass.  586,  67  N.  E.  663;  Sears  t. 
Crocker,  184  Mass.  586,  69  N.  E.  327,  100  Am. 
St  Rep.  577. 

We  are  therefore  constrained  to  rule  In 
favor  of  the  defendant  company  leaving  the 
plaintiff  to  such  relief  as  she  may  be  able 
to  secure  elsewhere.  That  It  might  be  prop- 
er for  the  Legislature,  by  some  general  law, 
to  provide  compensation  at  the  cost  of  the 
street  railway  companies,  whose  acts  occa- 
sioned the  injury,  for  losses  of  the  kind  com- 
plained of  in  this  and  the  other  recent  cases 
of  damage  which  have  been  hereinbefore  dis- 
cussed, is  not  for  us  to  deny,  but  without 
such  legislative  provision,  the  court  can  af- 
ford no  relief. 

The  plaintiff  waived  her  exceptions  to  the 
direction  of  the  verdict  in  favor  of  the  de- 
fendants Shaw,  and  the  defendants  have  not 
contended  that  the  direction  of  the  verdict  In 
favor  of  the  plaintiff  against  the  defendants 
Rowe  and  Porlnl  was  not  correct  The  judg- 
ments are  therefore  to  be  entered  In  accord- 
ance with  the  rulings  of  the  superior  courts 
and  it  Is 

So  ordered. 

OM  Mm.  rni 

EARNSHAW  v.  WHITTEMORB  et  tl 

(Supreme  Judicial  Ck>urt  of  Massachusetts. 

Middjesex.    Feb.  27,  1907.) 

L  Sales  —  Conthacts  —  Modification  — 

CONSIDEBATION. 

Where,  after  a  contract  for  the  sale  of 
bottles  to  be  manufactured  by  plaintiff's  •>■ 
signor,  the  latter's  duly  authorized  agent  in- 
dorned  on  the  face  of  the  contract  that  tlM 
bottles  called  for  were  to  be  made  by  ni)i<m 
workmen  or  the  contract  was  to  be  canceled, 
snch  Indorsement  constituted  an  additional  ajn^ 
ment  modifyioK  the  contract  which,  aa  modi- 
fied, was  supported  by  the  original  considera- 
tion. 

2.  SAVB— CONTBAOU— Bbbaoh— Tebminatior. 

Where  a  contract  for  the  sale  of  bottle* 
required  delivery  of  bottles  made  by  union  work- 
men, and  the  seller  afterwards  informed  th« 
buyer  that  compliance  was  impossible,  where- 
upon the  buyer  insisted  on  performance  and 
made  a  claim  for  damages  sustained  tbrooKh  a 
failure  to  deliver  the  (coods,  and  the  seller  at 
the  buyer's  request  thereafter  delivered  the 
molds,  which  belonged  to  the  buyer,  to  another 
manufacturer,  there  was  an  inexcusable  breach 
of  contract  by  the  seller,  which  entitled  the 
buyer  to  terminate  It 

3.  Same— Option  of  Cancellation. 

Where  a  contract  for  the  manufacture  and 
sale  of  bottles  required  that  they  be  made  by 
union  workmen  or  that  the  contract  l>e  can- 
celed, the  provision  for  the  cancellation  wai 
for  the  sole  benefit  of  the  buyer,  whose  riirht  to 
abandon  the  contract  did  not  arise  uniil  breach 
on  the  part  of  the  seller. 

4.  Same— Remedies  of  Buyeb. 

Where  a  seller  of  bottles  to  be  manufac- 
tured for  the  buyer  refused  to  perform,  the 
buyer  was  not  only  entitled  to  recover  snch  dam- 
ages as  bad  been  caused  by  the  seller's  breach, 
but  was  also  excused  from  further  performaact 
on  his  part. 

5.  Assignments— RroHTS  of  Absignkk. 

Where,  by  a  seller's  breach  of  contract  to 
manufacture  and  deliver  bottles  to  the  buyer. 
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the  latter  suffered  damage  in  excess  of  the 
valne  of  bottles  delivered,  but  not  paid  tor,  the 
seller's  assisnee  of  the  claim  for  the  bottles 
BO  delivered  was  not  entitled  to  recover  there- 
for; the  buyer's  defense  being  available  as 
asamst  him,  as  provided  by  Rev.  Laws,  c.  173, 
S4. 

(Ed.  Note.— For  canes  In  point,  see  Cent  Dix. 
-vol.  4,  Assignments,  §  177.] 

C.    SaUES— CkjNTEACT— BEKACH  BT   BUTXB. 

Where  defendant  ordered  certain  bottles 
manufactured  by  plaintiff's  assignor  and  deliv- 
ered molds  to  them  for  the  purpose,  the  fact 
titat,  after  plaintiff's  assignor  had  notified  de- 
fendants of  its  inability  to  fulfill  the  contract, 
defendants  directed  the  transfer  of  their  molds 
to  another  mannfacturer,  did  not  constitute  a 
breach  of  the  contract  by  defendants. 

Exceptions  from  Superior  Court,  Middle- 
sex County;  Franklin  Q.  Fessenden,  Judge. 

Action  by  Lewis  Earnsbaw  against  Charles 
Whlttemore  and  others.  Rulings  were  filed 
by  an  auditor  In  favor  of  defendants,  and 
plaintiff  brings  exceptions.    Overruled. 

Whipple,  Sears  &  Ogden,  Charles  Wood 
Bond,  and  Edwin  M.  Brooks,  for  plaintiff. 
Brandels,  Dunbar  &  Nutter  and  Edward  F. 
McCiennen,  for  defendants. 

BEALET,  3.  It  was  agreed  at  the  trial 
;that  the  findings  of  the  auditor,  whose  re- 
port forms  part  of  the  bill  of  exceptions, 
sboTild  be  final  upon  questions  of  fact  Aft- 
er reciting  these  flndlncrs  he  thereupon  ruled 
and  reported  that  the  plaintiff  had  failed  to 
prove  his  title  to  the  claim  In  suit,  but  if 
this  ruling  was  wrong  he  further  ruled  that 
the  defendants 'under  their  answer  in  recoup- 
ment had  suffered  damages  in  a  larger  sum 
than  the  plaintiff  claimed,  and  found  in  their 
favor.  The  rulings  refused  asked  for  a  re- 
versal of  the  auditor's  report,  whose  rulings 
the  plaintiff  contends  cannot  be  sustained  on 
the  facts  reported.  We  first  consider  the 
question  of  recoupment  which  comprises  the 
merits  of  the  controversy.  The  original  con- 
tract contained  no  provision  that  the  bottles 
should  be  made  by  union  workmen,  although 
the  defendant  subsequently  Insisted  that 
there  had  been  a  preliminary  understanding 
to  this  effect  In  consequence  of  their  asser- 
tion of  this  claim,  and  as  a  result  of  cor- 
respondence between  the  partlec  a  duly  au- 
thorized agent  of  the  plaintiff's  assignor,  in- 
dorsed upon  the  face  of  the  contract  that 
*T)ottleB  called  for  on  this  contract  are  to 
be  made  by  union  workmen  or  this  contract 
canceled."  This  indorsement  must  be  deemed 
an  additional  agreement  to  be  treated  as  a 
modification  of  the  existing  contract,  wMch 
as  thus  modified  is  supported  by  the  original 
consideration.  Barnes  v.  Thomas,  156  Mass. 
581,  31  N.  B.  683;  Drew  v.  Wlswall,  183  Mass. 
554,  ^5«,  67  N.  E.  666;  Taylor  v.  Finnigan, 
189  Mass.  «$68,  674,  576,  76  N.  B.  203.  2  L. 
R.  A.  (N.  8.)  973.  The  contract  as  finally 
completed  being  limited  to  bottles  of  this  de- 
scription, it  was  undisputed  that  after  re- 
peated demands  they  were  not  furnished; 
and  the  vendor  Informed  the  defendants  that 
compliance  was  impossible.     In  reply  to  a 


suggestion  that  they  cancel  the  contract,  the 
defendants  while  recognizing  their  right  of 
termination,  promptly  declined  to  exercise 
it,  and  insisted  upon  performance,  with  a 
further  claim  for  damages  already  suffered 
by  reason  of  the  failure  to  deliver  the  goods 
for  which  they  bad  bargained.  Hubbardston 
Lumber  Co.  v.  Bates,  31  Mich.  168, 169.  Thej 
also  directed  that  their  molds  which  had 
been  in  the  possession  of  the  vendor  should 
be  transferred  to  another  manufacturer,-  and 
this  transfer  was  accordingly  made.  It  is  here 
plain  that  this  failure  to  comply  with  the  con- 
tract was  the  cause  of  its  abandonment  by 
the  defendants,  upon  whom  by  reason  of  an 
inexcusable  breach  the  right  of  termination 
was  conferred.  Eastern  Forge  Co!  v.  Corbin, 
182  Mass.  5!)0,  592.  66  N.  E.  419,  and  cases 
cited.  By  its  refusal  to  perform,  the  vendor 
could  not  make  an  unjustifiable  act  a  Justifl- 
catlcn,  by  which  it  could  escape  liability  for 
damages  which  thereby  resulted,  as  the  op- 
tion of  cancellation  was  for  the  sole  benefit 
of  the  vendee,  whose  right  to  abandon  did 
not  arise  until  the  breach.  Hapgood  v.  Sbaw, 
106  Mass.  276.  280;  National  Machine  &  Tool 
Co.  V.  Standard  Shoe  Machinery  Co.,  181 
Jfass.  276,  63  N.  E.  900;  Meagher  v.  Hoyle. 
173  Mass.  677,  579,  54  N.  B.  347.  The  right 
of  one  party  to  a  contract  of  sale  to  be  ex- 
cused from  further  performance  where  the 
other  party  has  absolutely  refused  to  per- 
form Is  distinct  from  a  right  to  rescind,  as 
upon  such  refusal  the  innocent  party  has  the 
right  to  recover  damages  for  the  injury  suf- 
fered, but  if  rescission  has  taken  place  the 
contract  then  ceases  to  exist,  and  not  even 
nominal  damages  can  be  recovered.  White- 
side V.  Brawley,  152  Mass.  133,  134,  24  N.  E. 
1088;  Spelrs  v.  Union  Drop  Forge  Co.,  180 
Mass.  87,  92,  61  N.  E.  825.  For  this  reason 
when  the  vendor  refused  to  perform,  the  de- 
fendants not  only  became  entitled  to  recover 
such  damages  as  had  been  caused  by  the 
breach,  but  were  excused  from  further  per- 
formance upon  their  part.  Hapgood  v.  Shaw, 
ubi  supra;  National  Machine  &  Tool  Co.  v. 
Standard  Shoe  Machinery  Co.,  ubl  supra; 
United  States  v.  Peck,  102  U.  S.  64,  26  L. 
Ed.  46.  This  sum,  although  not  stated,  has 
been  found  to  be  in  excess  of  the  amount  due 
for  bottles  delivered  before  the  contract  was 
abandoned,  and  because  the  vendor  could  not 
recover,  the  plaintiff  as  Its  assignee  Is  barred, 
for  he  succeeded  to  the  same  infirmity.  Rev. 
Laws,  c.  173,  f  4.  Andrews  v.  Tuttle  Smith 
Co.,  191  Mass.  461,  78  N.  B.  99.  If  an 
absolute  refusal  to  perform  had  not  been 
shown,  and  it  appeared  that  the  vendor  In 
good  faith  was  endeavoring  to  carry  out  the 
contract,  a  different  question  would  be  pre- 
sented. Collins  V.  Delaporte,  115  Mass.  159, 
162.  The  order  transferring  the  molds  could 
not  be  deemed  a  breach  by  the  defendants 
which  destroyed  their  right  to  damages,  as 
It  was  not  given  until  the  vmdor  had  notified 
them  of  its  inability  to  fnlflll  the  contract 
Upon  receiving  tills  information  they  were 
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not  required  to  allow  the  molds  to  remain, 
but  were  at  liberty  to  use  them  in  sucli  man- 
ner as  they  considered  the  prosecution  of 
their  business  demanded.  Hinckley  v.  Pitts- 
burg Bessemer  Steel  Co.,  121  U.  S.  264,  7  Sup. 
Ct  875,  SO  L.  Ed.  967;  Rogers  Y.  Union  Stone 
Co.,  134  Mass.  31,  38. 

The  rulings  requested  but  not  glyen  on  this 
branch  of  the  case,  therefore,  were  properly 
refused.  If  the  plaintiff's  assignor  Is  preclud- 
ed, the  further  question  as  to  the  validity  of 
the  assignment  under  which  he  claimed  title 
becomes  Immaterial.  See  England  t.  Dear- 
bom,  141  Mass.  590,  6  N.  B.  837;  New  Eng- 
land Mutual  Life  Ins.  Co.  y.  Wing,  191  Mass. 
192,  77  N.  E.  376.  Compare  Hamilton  t.  Mc- 
Laughlin, 145  Mass.  20,  22,  12  N.  B.  424;  Wil- 
liamsburg Ins.  Cp.  y.  Frothlngbam,  122  Mass. 
391,  894;  and  Murphy  v.  Welch,  128  Mass. 
489,  491. 

Exceptions  oyerruled. 


(194  Mass..  396) 

MBANEI  ▼.  CITY   OF  BOSTON. 

(Supreme  Judicial  Court  of  Massachusetts. 

SuflEolk.    Feb.  28.  1907.) 

Bbiooes— Defects— Ikjobies  to  Fedkstbiahs 
— Liability  of  City. 

Rev.  Laws,  c.  51,  $  18,  declares  tliat  if 
a  person  is  injured  by  a  defect  in  a  bridge,  and 
such  injury  might  have  been  prevented  or  the 
defect  might  have  been  remedied  by  reasonable 
care  on  the  part  of  the  municipality  obliged  to 
repair  the  same,  lie  may  recover  damages  there- 
for. Held  that,  the  city  of  Boston  having  beep 
required  to  maintain  a  bridge  in  such  city  by 
St.  1874.  p.  175,  c.  259.  S  2,  It  was  liable  for 
Injuries  to  plaintiff  by  his  being  struck  by  the 
rel>ound  of  the  gate  barring  the  entrance  to 
such  bridge,  caused  by  a  defect  in  the  latch. 

Exceptions  from  Supreme  Judicial  Court, 
Suffolk  County. 

Action  by  Francis  E.  Meaney  against  the 
city  of  Boston.  A  verdict  was  rendered  In 
favor  of  defendant,  and  plaintiff  brings  ex- 
ceptions.   Sustained. 

I.  R.  Clark  and  O.  F.  Ordway,  for  plaintiff. 
John  D.  McLaughlin,  for  defendant 

LORINO,  J.  On  the  morning  of  December 
24,  1900,  the  plaintiff  was  crossing  Warren 
Avenue  Bridge  on  his  way  to  Boston.  When 
be  reached  the  draw  he  foimd  it  open  and 
the  gates  across  the  bridge  shut  He  waited 
until  the  draw  was  shut  and  the  gates  across 
the  bridge  were  thrown  back  by  the  gate 
tender.  He  then  went  forward  and  was 
struck  by  the  gate  across  the  sidewalk  on 
which  he  was  walking  rebounding  from  the 
fence  to  which  It  should  have  latched  itself 
when  it  was  thrown  back. 

By  St  1874,  p.  175,  c.  259,  §  2,  the  duty  of 
maintaining  this  bridge  as  a  public  highway 
Is  put  upon  the  defendant  city. 

The  necessary  notice  was  given,  and  the 
evidence  warranted  the  Jury  in  finding  that 
tlie  accident  was  caused  by  a  defect  in  the 
latch;  that  the  defendant  ought  to  have 
known  of  it;  and  that  the  accident  was  not 


caused  in  whole  or  In  part  by  want  of  cars 
on  the  part  of  the  plaintiff  or  by  negligence 
on  the  part  of  the  gate  tender  In  tbrowing 
l>ack  the  gates'.  This  is  not  seriously  con- 
tested by  the  defendant 

The  defendant's  contention  is  that  the  de- 
fendant city  Is  not  liable  for  a  defect  in  a. 
highway  under  the  statute  (now  Rev.  Laws, 
c.  51,  §  18),  if  the  obstacle  wliich  constitutes 
the  defect  is  in  use  at  the  time;  and  It  relies 
on  what  is  said  by  Barker,  J.,  In  Griffin  v. 
Boston,  182  Mass.  408,  411,  65  N.  B.  811,  and 
on  the  cases  of  Barber  v.  Roxbury,  11  Allen, 
318,  Pratt  y.  Weymouth,  147  Mass.  245,  17 
N.  B.  538,  9  Am.  St  Rep.  691,  Lyons  v. 
BrookUne,  119  Mass.  491.  and  Marble  v.  Wor- 
cester, 4  Gray,  395. 

There  is  nothing  In  these  cases  which  sup- 
ports this  contention.  The  cases  of  Pratt  v. 
Weymouth,  Barber  v.  Roxbury,  and  Marble 
V.  Worcester  are  cases  in  which  the  role  was 
applied  that  the  defect  in  the  way  must 
be  the  sole  cause  of  the  Injury,  as  to  which 
see  Block  v.  Worcester,  186  Mass.  526,  72 
N.  B.  77.  See,  also,  the  earlier  cases  of 
Palmer  v.  Andover,  2  Cush.  600;  Rowell  v. 
Lowell,  7  Gray,  100,  66  Am.  Dec.  464;  Kidder 
v.  Dunstable,  7  Gray,  107;  Alger  v.  Lowell, 
3  Allen.  402;  Flagg  v.  Hudson,  142  Mass.  280. 
8  N.  B.  42,  56  Am.  Rep.  674;  Hayes  v.  Hyde 
Park,  153  Mass.  514,  27  N.  B.  522,  12  L.  B. 
A.  249;  Coles  v.  Revere,  181  Mass.  175,  63 
N.  B.  430.  The  case  of  Lyons  v.  BrookUne, 
119  Mass.  491,  went  on  the  same  ground,  and 
on  the  additional  ground  that  the  plaintiff 
was  not  a  travelM  and  did  not  have  the 
rights  of  one.  What  was  said  by  Barker,  J, 
in  Griffin  v.  Boston,  182  Mass.  409,  411,  65  X. 
a  811,  is  to  the  same  effect  In  that  case 
Barker,  J.,  did  not  stop  when  he  said  that 
the  city  is  not  liable  if  when  the  injury  Is 
done  "the  obstacle  which  constitutes  the  de- 
fect is  In  use."  He  added:  "And  the  acte 
of  persons  who  are  using  It  contribute  to  <«• 
are  the  moving  cause  of  the  Injury,"  citing 
Barber  v.  Roxbury,  and  Pratt  v.  Weymouth. 
This  is  nothing  more  tlian  a  statement  that 
the  defect  must  be  the  sole  cause  of  the  In- 
Jury. 

In  the  case  at  bar  the  defect  was  the  sole 
cause  of  the  injury  if  the  gate  tender  eier- 
clsed  due  care  in  throwing  back  the  gate 
In  question. 

Exceptions  sustained. 


(194  Mass.  m 
CURTIN  y.  BOSTON  ELEVATED  RT.  CO. 
(Supreme  Judicial  Covat  of  Massachusetts. 
Suffolk.    Feb.  27,  1907.) 

1.  MASTEB  and   SEBVANT— IHJUBIBS  TO  SeBT- 
ANT— QtJESTION  FOB  JUBT. 

Where  a  street  car  conductor  was  Wllei 
while  standing  on  the  fender  of  the  car  to  ad- 
just the  trolley,  by  the  movement  of  the  car. 
and  it  was  claimed  that  the  motorman  touched 
the  controller  or  the  brake  as  he  was  assistinic 
the  conductor,  which  the  motorman  denied, 
whether  the  conductor  was  in  tlie  exercise  of 
ordinary  care,  and  wliether  the  motorman  ia 
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fact  acddentally  started  the  car,  were  for  the 
Jury. 

lEH.  Note.— For  cases  in  point,  see  Cent  JUk. 
vol.  34.  Master  and  Serrant.  §|  1051-1067. 
108»-1132.1 

2.  Saue— Res  Ipsa  Loquitub. 

Where  a  street  car  conductor  was  injured 
by  the  sadden  starting  of  the  car  as  he  was 
staodinf;  on  the  fender  to  adjust  a  trolley,  and 
the  cause  of  the  starting  was  not  proved,  there 
being  nothing  to  show  that  it  was  not  in  per- 
fect condition  at  the  time  of  the  accident,  the 
Dtere  happening  of  the  accident  waii  insufficient 
to  establish  a  prima  facie  case  of  defendant's 
neKligenee. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34.  Master  and  Serrant,  §i  881,  898,  974. 

Exceptions  from  Superior  Oonrt,  SufTolk 
County;  Lloyd  E.  White,  Judge. 

Action  by  Patrick  J.  Curtln,  as  adminis- 
trator of  Jotin  F.  Curtin,  deceased,  against 
the  Boston  Elevated  Eallway  Company  to 
recover  for  the  conscious  suffering  and  death 
of  plaintiff's  intestate,  a  conductor,  on  de- 
fendanfs  road,  who,  in  April,  1901,  was 
canght  and  crushed  between  two  of  defend- 
ant's cars.  At  the  close  of  plaintiff's  evi- 
dence, the  court  ruled  that  plaintiff  could  not 
recover,  and  directed  a  verdict  for  defendant, 
and  plaintiff  brings  exceptions.     Overruled. 

Elder  &  Whitman  and  James  Thomas 
Pagh,  for  plaintiff.  Endicott  P.  Saltonstall, 
for  defendant 

MORTON,  J.  Whether  the  plalntirs  In- 
testate was  In  the  exercise  of  due  care  or 
not  in  standing  on  the  fender  to  adjust  the 
trolley  was  clearly,  we  think,  a  question  for 
the  Jury,  as  was  also,  we  think,  the  question 
whether  the  motorman  accidentally  touched 
the  controller  or  the  brake  as  he  was  assist- 
ing plaintiff's  Intestate  and  thereby,  caused 
the  car  to  start  The  motorman  testified 
that  he  was  positive  that  he  did  not  touch 
the  controller  and  the  Jury  could  have  found 
that  the  car  started  in  some  other  way, 
though  the  more  reasonable  explanation 
would  seem  to  have  been  that  the  car  was 
started  Inadvertently  by  the  motorman  as  he 
leaned  forward  to  take  hold  of  the  trolley 
rope  to  assist  plaintiff's  Intestate.  We  also 
assume  in  favor  of  the  plaintiff  that  if  the 
car  started  of  itself  it  would  be  some  evi- 
dence of  a  defect  But  we  see  no  evi- 
dence of  negligence  on  the  part  of  the  de- 
fendant in  failing  to  discover  the  defect  if 
there  was  one.  There  was  nothing  to  show 
that  the  car  had  ever  started  before  from  a 
state  of  rest  There  was  nothing  to  show  that 
the  car  was  not  In  first-class  condition  be- 
fore the  accident  and  the  undisputed  evi- 
dence was  that  It  went  to  the  end  of  the 
route  after  the  accident  "perfectly  properly." 
The  only  cause  of  the  accident  which  the  ex- 
pert who  was  called  by  the  plaintiff  sug- 
gested was  that  there  might  have  been  a 
short  circuit  somewhere.  But  If  there  was  a 
short  circuit  neither  he  nor  any  one  else  at- 
tempted to  show  how  it  occurred  or  that  It 
could  have  been  discovered  by  the  exercise 


of  proper  care  on  the  part  of  the  defendant 
On  the  contrary  the  expert  admitted,  in  ef- 
fect, that  he  never  knew  of  a  car  being  start- 
ed by  a  short  circuit  and  that  though  he  had 
heard  of  a  car  starting  of  Itself  he  never 
could  see  any  evidence  of  a  short  circuit  in 
such  cases.  The  cause  of  the  accident  was, 
therefore,  wholly  a  matter  of  conjecture. 
Cases  where  negligence  has  been  inferred 
from  the  happening  of  the  accident  do  not 
apply.  In  those  cases  the  circumstances 
were  such  that  the  Jury  were  Justified  in  in- 
ferring in  the  absence  of  any  explanation 
that  according  to  common  experience  the  ac- 
cidoit  would  not  have  happened  except  for 
the  defendant's  fault.  But  where,  as  here, 
even  if  the  accident  may  be  evidence  of  a  de- 
fect somewhere,  the  cause  of  the  accident  re- 
mains wholly  a  matter  of  conjecture  and  no 
one  can  say  in  the  absence  of  explanation  ei- 
ther from  common  experience  or  otherwise 
that  it  happened  through  the  fault  of  the  de- 
fendant The  doctrine  of  res  Ipsa  loquitur 
does  not  apply.  The  mere  happening  of  an 
accident  under  such  circumstances  never  has 
been  held  enough  of  Itself  to  render  the  de- 
fendant liable.  Eenneson,  Adm'r,  v.  West 
End  St  Ry.  Co.,  168  Mass.  1,  46  N.  B.  114; 
Hofnauer  v.  R.  H.  White  Co.,  186  Mass.  47, 
70  N.  E.  1038;  Faulkner  v.  B.  &  M.  E.  R., 
187  Mass.  264,  72  N.  B.  976.  In  Byrne  v. 
Boston  Woven  Hose  Co.,  191  Mass.  40,  77  N. 
E.  69^  one  of  the  latest  of  the  cases  relied 
on  by  the  plaintiff,  there  was  testimony 
tending  to  show  that  the  machine  had  been 
broken,  and  repaired,  and  that  it  was  im- 
possible for  It  to  start  from  a  full  stop  un- 
less there  was  some  defect  in  the  belt  or  the 
machine  itself,  and  manifestly  It  there  was 
failure  to  discover  It  could  properly  be  im- 
puted to  the  defendant's  negligence.  And 
in  Hebblethwalte  v.  Old  Colony  St  By.  Co., 
192  Mass.  295,  78  N.  B.  477,  the  latest  case 
relied  on,  the  circumstances  were  clearly  such 
as  to  warrant  a  finding  that  there  was  a  lack 
of  proper  care  on  the  part  of  the  defendant 
Exceptions  overruled. 


(IM  Mass.  Ml) 
SCHEIili  ▼.  SOHULBR. 
(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Feb.  2a  1907.) 

WiLUS— CONSTBtrCTIOH— PBOPKBTY     DEVISKD-b 

Intestate  Pbopkbtt. 

A  will  devised  to  testator's  son  all  the 
real  estate  at  a  certain  location,  together  with  all 
the  personal  property  connected  therewith,  con- 
sisting of  horses,  carriages,  etc,  and  directed 
him  to  pay  to  one  of  testator's  daughters  $5,000 
out  of  such  share,  "which  with  the  amounts 
I  have  heretofore  given  her  [the  daughter]  is 
her  fair  share."  Held,  that  the  words,  "which 
with  the  amounts  I  have  heretofore  given  her 
is  her  fair  share,"  did  not  show  an  intention  on 
the  part  of  testator  not  to  die  Intestate  as  to 
any  property,  where  the  inventory  of  his  estate 
showed  that  the  will  did  not  dispose  of  his 
whole  estate,  and  a  claim  for  damages  by  reason 
of  the  location  of  a  railway  in  front  of  the 
premises  devised  to  the  son  passed  as  intestate 
property. 
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Beport  from  Supreme  Judicial  Oomrt,  Suf- 
folk Comity. 

Action  by  Amia  T.  Sdiell,  executor,  against 
Josephine  E.  Scliuler,  administratrix.  De- 
cree for  defendant. 

W.  C  Cogswell,  for  appellant  Hiram  P. 
Harriman  and  Harry  E.  Perkins,  for  appellee. 

MORTON,  J.  The  only  question  arising 
npon  the  report  is,  whether  the  claim  for  dam- 
ages by  reason  of  the  location  of  the  rail- 
way In  front  of  the  premises  1354  and  1358 
Washington  street  passed  to  Peter  C.  Scbell 
under  the  will  of  his  father,  Peter  Schell, 
or  Is  nndevlsed  estate.  The  devise  Is  as  fol- 
low: "To  Peter  C.  Schell,  my  son,  all  the 
real  estate  at  1354  and  135S  Washington  St, 
Boston,  together  with  all  the  personal  prop- 
erty connected  therewith  consisting  of  horses, 
carriages,  carts,  furniture,  fixtures,  the  good 
will  in  the  business,  all  stock  In  trade — the 
same  now  used  In  part  as  a  bakery  and  dwel- 
ling houses."  The  only  other  clause  in  the 
win  which  Is  now  material  immediately  suc- 
ceeds this  and  Is  as  follows:  "I  direct  that 
my  said  son,  Peter  C,  aa  soon  after  my  death 
as  may  be,  pay  to  Katie  Luppold,  my  daugh- 
ter!, wife  of  Frand  Luppoid,  now  residing  in 
Heldelbnrg,  Germany,  five  thousand  ($5,0d0) 
dollars  out  of  bis,  Peter  C.'s  share  above 
stated,  which  with  the  amounts  that  I  have 
heretofore  given  her  I  believe  Is  her  fair 
Bbare."  The  claim  for  damages  accrued  be- 
fore the  execution  of  the  will,  and  the  con- 
tention of  those  representing  the  estate  of 
Peter  C.  Schell,  the  son.  Is  that  the  words 
"which  with  the  amounts  that  I  have  here- 
tofore given  her  I  believe  is  her  fair  share" 
in  the  bequest  to  Katie  Luppold  show  in  con- 
nection with  the  rest  of  'the  will  and  the 
circumstances  of  the  case  an  Intention  on  the 
part  of  Peter  Schell  not  to  die  intestate,  and 
that  in  order  to  avoid  Intestacy  and  carry  out 
the  testator's  Intention  the  words  "consisting 
of  horses,  carriages,  carts,"  etc,  can  be  and 
should  be  disregarded  and  the  devise  of  "all 
the  real  estate  at  1354  and  1358  Washington 
St  together  with  all  the  personal  property 
connected  therewith"  can  be  and  should  be 
construed  to  include  the  claim  for  damages. 

It  Is  no  doubt  true  that  In  the  search 
for  the  testator's  intention  words  may  be  dis- 
regarded or  supplied  if  thereby  his  Inten- 
tion may  be  brought  to  light  and  effect  be 
given  to  it  Boston  Safe  Deposit  Co.  v.  Buf- 
fum,  186  Mass.  242,  71  N.  B.  549;  Dean  v. 
Gibson,  li.  R.  3  Eq.  cb.  713.  If,  for  Instance, 
tt  appeared  in  the  present  case  that  the  tes- 
tator Intended  to  dispose  of  the  whole  of  his 
estate  by  his  will  and  Intestacy  would  be 
avoided  by  dlregardlng  the  words  "consist- 
ing of  horses,"  etc,  that  might  be  done. 
So  too  if  it  clearly  appeared  that  be  Intended 
to  include  the  claim  for  damages  in  the  de- 
vise of  the  real  estate  at  1354  and  1358  Wash- 
ington street  effect  would  be  given  to  such 
intention  notwithstanding  the  words  describ- 
ing the  personal  property  which  follow.    But 


there  is  no  residuary  danse  tn  fbe  win  and 
we  do  not  see  how  an  intention  not  to  die 
Intestate  can  be  inferred  from  the  words  quot- 
ed above  from  the  Katie  Luppold  bequest 
and  the  circumstances  as  disclosed  by  the 
agreed  facts.  The  inventory  shows  that  the 
will  did  not  In  fact  dispose  of  the  whole 
estate  so  that  if  there  was  such  an  Intention 
it  failed  of  accomplishment  And  the  words 
quoted  from  the  Katie  Luppold  beqnest  may 
have  referred  and  probably  did  refer  to  what 
was  her  fair  share  as  compared  with  the 
$6,000  given  to  each  of  her  sisters.  The 
question  then  remains  whether  the  devise  of 
the  real  state  at  1354  and  1358  Washington 
street  can  or  should  be  construed  to  mdnde 
the  claim  for  damages.  If  the  devise  bad 
been  of  the  real  estate,  and  of  all  of  the  per- 
sonal property  "consisting  of  horses,"  etc, 
there  would  be  strong  ground  for  holding 
that  the  description  of  the  personal  prop- 
erty was  a  falsa  demonstratlo,  and  that  the 
claim  for  damages  passed  under  the  gen- 
eral phrase  "all  personal  property."  But 
the  devise  is  not  of  the  real  estate  and  all 
the  personal  property,  but  of  the  real  estate 
"together  with  all  the  personal  property  con- 
nected therewith  c<»isistlng,"  etc.  Altboagh 
the  claim  for  damages  grew  out  of  the  real 
estate  devised  it  cannot  be  said  in  any  proper 
sense  to  be  "connected  therewith."  At  the 
time  when  the  will  was  executed  the  claim 
for  damages  was  a  diose  in  action.  It  had 
no  connection  with  the  real  estate  and  would 
not  have  been  included  in  a  conveyance  there- 
of. It  is  possible  that  the  testator  if  be 
thought  of  the  matter  at  all,  may  have  snp- 
posed  that  It  was  Included  In  the  devise  to 
bis  son.  But  as  the  will  Is  drawn,  we  feel 
compelled  to  hold  that  the  claim  for  dam- 
agres  did  not  pass  to  the  son,  but  must  be 
regarded  as  intestate  property. 
Decree  accordingly. 

(IM  Uaa.  2») 
VARNET  V.  BAKER  et  al. 
(Supreme  Judicial  Coart  of  Massachnsettii 
Suffolk.    Feb.  27,  1907.) 
Mandamus — Access  to  Cobpobatk  Recobds. 
St.   1903,   p.  433.   c.  437.   {   80,   provide« 
that  every  corporation  shall  keep  at  its  office 
the  stock  and  transfer  books  of  the  corporation, 
a  copy  of  the  articles  of  organization  and  of  the 
by-laws,  etc.,  and   that,   if  any  officer  haTinx 
charge  of  snch  books  refuses  to  exhibit  them 
for  the  Inspection  of  a  stockholder,  the  conrta 
shall  have   jurisdiction   to  order   such   records 
to  be  exhibited.    Held,  that  mandamus  will  lie 
on  the  petition  of  a  stockholder  to  compel  an 
examination  of  the  books  of  the  corporation, 
where   it  appears  that  petitioner  honestly  be- 
lieves that  the  company  is  being  mismanaged 
and  desires  in  good  faith  to  examine  the  books, 
and  it  does  not  appear  that  the  issuance  of  the 
writ   will    have   any   injurious   effects    on   the 
corporation,  and  such  rieht  includes  the  riKht 
to  have  the  assistance  of  an  expert  and  to  make 
transcripts  from  the  books  for  sniiseqnent  nse; 
the  statute  not  aftectinx  the  ri^ht  existinx  at 
common    law,   but  relating  only  to  the  boob 
therein  referred  to. 
TEd.  Note.— For  cases  In  point,  see  Gent  Die 
I  voL  33.  Mandamus.  S  264.] 
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Petition  by  Cbarles  W.  Varney  for  manda- 
mus to  Bladlson  M.  Baker  and  the  Baker 
Sboe  Company,  to  obtain  an  examination  of 
the  books  of  tbe  Baker  Shoe  Company.  Per- 
emptory writ  issued. 

Henry  T.  Lummus  and  Cbarles  Neal  Bar- 
ney, for  petitioner.  Stephen  B.  Jones,  for 
respondents. 

KNOWLTON,  0.  3.  This  is  a  petition  for 
a  writ  of  mandamus  to  obtain  an  examina- 
tion of  tbe  books  of  account  of  the  defend- 
ant corporation.  The  petitioner  Is  tbe  owner 
of  80  shares  of  the  capital  stock  of  the  cor- 
poration, the  whole  number  of  shares  being 
350.  The  respondent  Baker  admitted  that  be 
told  the  son  of  tbe  petitioner,  three  or  four 
months  before  the  petition  was  filed,  that 
tbe  company  bad  lost  several  thousand  dol- 
lars. The  truth  of  the  statement  was  not 
denied,  althongh  officers  of  the  company  testi- 
fied that  at  the  time  of  the  bearing,  tbe  com- 
pany was  In  a  prosperous  condition. 

Tbe  Justice  who  beard  the  case  found  that 
-the  petitioner  honestly  believes  that  the  com- 
pany Is  being  mismanaged,  and  desires  In 
good  faith,  for  the  protection  of  his  Interest 
In  tbe  corporation,  to  examine  tbe  books  and 
records  of  the  company  for  the  pnrpose  of 
ascertaining  its  condition  and  the  value  of  Its 
stock,  and  of  determining  what  to  do  with 
bis  stock,  and  whether  there  has  been  mis- 
management of  the  corporation,  and  if  so, 
what  effect  It  has  had  upon  tbe  assets  and 
business  of  the  corporation,  in  order  that 
he  may  be  enabled  to  bring  a  bill  In  equity 
for  tbe  appointment  of  a  receiver,  or  to  take 
other  proper  proceedings  for  the  benefit  of 
tbe  corporation  and  of  his  Interest  therein. 
He  also  found  that  an  examination  could  be 
conducted  without  Interfering  unduly  with 
the  business  of  the  corporation.  It  was  not 
proved  to  tbe  satisfaction  of  the  Judge  that 
there  was  any  mismanagement  In  fadf,  or 
any  incapacity  on  the  part  of  the  managing 
ofilcers.  The  report  presents  the  question  of 
law  whether,  on  these  facts,  the  petitioner 
should  have  an  opportunity  to  examine  the 
books  of  account  and  deposit  of  tbe  corpon.- 
tion.  and  If  so,  to  what  extent 

Tbe  stockholders  of  a  corporation  are  the 
equitable  owners  of  its  assets,  and  tbe  of- 
ficers act  In  a  fiduciary  relation  as  agents  of 
the  corporation  and  of  the  stockholders. 
They  sbonld  be  ready  to  account  to  the  stock- 
holders for  their  doings  at  all  reasonable 
times,  and  tbe  stockholders  have  a  right  to 
inspect  their  records  and  accounts,  and  to  as- 
certain whether  they  are  faithful,  honest 
and  intelligent  in  the  performance  of  their 
duties.  There  Is  no  good  reason  why  the 
stockholders,  acting  In  good  faith  for  the  pur- 
pose of  advancing  the  Interest  of  the  corpora- 
tion and  protecting  their  rights  as  owners, 
should  not  be  permitted  to  examine  the  cor- 
porate property.  Including  the  books  and  ac- 
■connts. 

It  was  formerly  beld  in  England  that  this 


right  could  be  exercised,  against  the  will  ot 
the  managing  officers,  only  when  there  was 
a  specific  dispute  about  some  corporate  mat- 
ter, between  the  stockholders  and  the  of- 
ficers. Rex  V.  Merchant  Tailors'  Co.,  2  B. 
&  Ad.  115.  But  this  rule  has  been  modifl'ed 
by  statute.  See  St.  8  &  9  Vict  c.  16,  »  117, 
lie,  and  St.  25  &  26  Tlct  c.  89,  table  A  78. 
The  doctrine  has'  not  been  adopted  In  Amer- 
ica. Tbe  cases  which  go  furthest  in  that 
direction  holding  that,  if  there  is  a  dispute 
as  to  the  alleged  mismanagement  of  tbe  cor- 
poration. It  is  enough  to  entitle  the  stock- 
holder to  an  examination  of  the  accounts  to 
see  whether  there  Is  a  ground  for  an  action. 
Com.  V.  Phoenix  Iron  Co.,  106  Pa.  ill,  61 
Am.  Rep.  181;  Phcenlx  Iron  Co.  v.  Com.,  118 
Pa.  563,  6  Atl.  75.  According  to  the  general 
rule  In  this  country,  it  is  not  necessary  that 
there  should  be  any  particular  dispute  to  en* 
title  tbe  stockholder  to  exercise  this  right 
Nothing  more  is  required  than  that  acting  In 
godd  faith  for  the  protection  of  the  In- 
terests of  the  corporation  and  bis  own  in- 
terests, be  desires  to  ascertain  tbe  condition 
of  the  company's  business.  Outbrle  y.  Hark- 
ness.  199  TJ.  S.  148,  26  Sup.  Ct  4.  50  Tv.  Bd. 
130;  In  re  Stelnway,  150  N.  T.  250,  53  N.  B. 
1103,  45  L.  R.  A.  461;  Hnylar  v.  Cragln 
Cattle  Co.,  40  N.  J.  Eq.  392,  2  Atl.  274;  State 
V.  Pacific  Brewing  &  Malting  Co.,  21  Wash. 
451,  68  Pac.  584,  47  L.  R.  A.  208;  Cockburn 
V.  Union  Bank  of  Louisiana,  13  La.  Ann. 
289:  State  v.  I^ughllu,  53  Mo.  App.  542; 
Heminway  v.  Heminway,  58  Conn.  443,  19  Atl. 
766.  See  Union  Bank  v.  Knapp,  3  Pick.  96- 
108,  15  Am.  Dec.  181. 

Of  course  tbe  right  at  common  law  Is  not 
absolute,  so  that  it  can  be  exercised  for  mere 
curiosity,  or  for  merely  speculative  purposes, 
or  vexatlously.  If  the  court  Is  appealed  to 
for  tbe  enforcement  of  the  right  a  sound 
discretion  will  be  exercised  to  determine 
whether  tbe  petitioner  is  acting  for  an  honest 
purpose,  not  adverse  to  the  Interests  of  the 
corporation.  Tbe  court  will  consider  whether 
his  desire  for  an  examination  is  reasonable, 
having  reference  to  the  interests  of  the  cor- 
poration and  bis  personal  Interest  as  a  mem- 
ber of  it.  Its  effect  upon  the  corporation  in 
reference  to  competitors  and  other  Interests 
will  not  be  disregarded.  But  as  was  stated  In 
Dnnphy  v.  Traveler  Newspaper  Ass'n,  146 
Mass.  493, 16  N.  B.  426,  "Courts  of  equity  are 
swift  to  protect  helpless  minorities  of  stock- 
holders of  corporations  from  tbe  oppression 
or  fraud  of  majorities." 

In  the  present  case  the  findings  of  the 
Judge  show  that  tbe  petitioner  should  be  per- 
mitted to  examine  tbe  books  in  accordance 
with  his  request.  His  right  to  such  an  ex- 
amination includes  the  right  to  have  the  as- 
sistance of  an  expert  or  other  person,  If  he 
desires  to  make  transcripts  from  the  books 
for  subsequent  use. 

There  is  nothing  in  our  statntfes  which  en- 
larges or  diminishes  this  right  a.i  it  exists 
at  common  law.    Tbe  prorialon  of  St  1903, 
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p.  433,  c.  437,  §  30,  relates  only  to  the  copies, 
books  and  records  therein  referred  to,  and  it 
Is  not  applicable  to  the  present  case. 
Peremptory  writ  of  mandamus  to  issua. 


(1»4  Mass.  S9) 

AMERICAN   MALTING  CO.  ▼.  SOUTHER 

BREWING  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.    Feb.  26.  1907.) 

1.  TBIAL—FlRDIHaS   OF   COUBT-COHCI-TJSIVI- 

NKSS. 

In  a  case  tried  to  the  court,  the  flndiuKs  of 
fact  are  conclusive,  if  there  is  any  evidence  to 
support   them. 

2.  Payment  —  Prbs-omptions  —  Payment    bt 

NOTB. 

Where  a  debtor  delivers  to  his  creditor 
either  his  own  negotiable  note  or  that  of  a  third 
party  for  a  whole  or  a  part  of  the  indebted- 
ness, a  presumption  arises  that  it  is  in  satisfac- 
tion of  the  debt,  though  this  presumption  may 
be  rebutted. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dix. 
vol.  39.  Payment,  JS  189-198.] 

8.  Same— What   Law   Governs. 

Where  the  rule  that  delivery  of  a  note  by 
a  debtor  to  his  creditors  raises  a  presumption  of 
satisfaction  is  not  the  law  of  the  state  where 
the  creditor  resides  and  where  the  note  was 
accepted,  it  is  not  applicable,  unless  the  contract 
was  to  be  performed  here. 
4.  Contracts— Place  or  Pertormanoe. 

Where  the  place  of  makinR  and  perform- 
ance of  a  contract  of  sale  was  in  the  common- 
wealth, and  the  purchaser  subsequently  deliv- 
ered to  the  vendor  certain  notes  for  the  price, 
which  were  also  payable  there,  the  contract  was 
to  be  performed  there,  notwithstanding  the  notes 
were  not  completed  contracts  until  delivered  to 
and  accepted  by  the  vendor  in  another  state. 
6.  Payment— Evidence— SurFiciENCT. 

'    Evidence  considered,  and  held  sufficient  to 
show  that  notes  delivered  by  a  debtor  to  its 
creditor  were  in  settlement  of  account. 
6.  Same— Acceptance  of  Notes — Rescission. 

If  a  creditor  is  Induced  by  fraud  to  accept 
notes  in  payment  of  the  indebtedness,  he  may 
rescind ;  but,  to  avoid  the  contract  of  payment, 
the  creditor  most  prove,  not  only  an  intent  to 
defraud,  but  that  ne  has  actually  been  misled 
by  the  deceit. 

fEd.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  39,  Payment,  §§  63-85.] 

Report  from  Supreme  Judicial  Court,  Suf- 
folk County. 

Action  by  the  American  Malting  Company 
against  the  Souther  Brewing  Company. 
Case  reported.  Judgment  for  plaintiff  on  the 
findings. 

G.  W.  Anderson  and  C  J.  Rueter,  for  plain- 
tiff. Elder  &  Whitman  and  Frank  E.  Brad- 
bury, for  defendant 

BRAIiET,  J.  The  case  having  been  tried 
to  the  court  the  findings  of  fact  are  not  open 
to  review,  but  must  be  treated  as  conclusive 
U  there  Is  any  evidence  to  support  them. 
White  Sewing  Machine  Co.  v.  Pbenlx  Nerve 
Beverage  Co.,  188  Mass.  407,  409,  74  N.  E. 
600,  and  cases  cited.  Unless  certain  promis- 
sory notes  made  by  the  partnership  to  the 
order  of  the  plaintiff  are  to  be  credited  as  a 
partial  payment  the  entire  amount  for  which 


suit  has  been  brought  Is  due.    It  has  been 
settled  law  in  this  Jurisdiction  for  more  than 
a  century,  that  where  a  debtor  delivers  to 
his  creditor  either  bis  own  or  the  negotiable 
promissory  note  of   a  third   party   for   the 
whole,  or  a  part  of  the  indebtedness,  a  pre- 
sumption arises  that  it  was  given  and  re- 
ceived In  satisfaction  of  the  debt,  although 
this  presumption  may  be  controlled  by  evi- 
dence, that  by  acceptance  tbe  creditor  did  not 
intend    to    extinguish    the    original    claim. 
Tbacber  t.  Dinsmore,  5  Mass.  299,  302,  4  Am. 
Dec.  61;   Wiseman  v.  Lyman,  7  Mass.  286; 
Curtis  V.  Hubbard,  9  Mete.  322 ;   Brigham  v. 
Lally,  130  Mass.  485 ;  Dodge  v.  Emerson,  131 
Mass.  467;    Green  v.  Russell,  132  Mass.  530; 
Ely  T.  James,   123  Mass.  36,  41;    Davis  v. 
Parsons,  157  Mass.  584,  587,  32  N.  E.  1117; 
Brewer  Lumber  Co.  y.  Boston  &  Albany  R.  TL 
Co.,  179  Mass.  228,  234,  60  N.  E.  548,  54  L. 
R.  A.  435,  88  Am.   St.  R^.  375;  Jeffrey  v. 
Rosenfeld,  179  Mass.  506,  509,  61  N.  E.  49; 
Paddock  &  Fowler  Co.  v.  Simmons,  186  Mass. 
152,  153,  71  N.  E.  298.     But  as  thU  rule  of 
evidence  was  not  the  law  of  the  plaintiffB 
place  of  business  where  the  notes  were  ac- 
cepted, it  is  not  applicable  imless  the  con- 
tract was  to  be  performed  here.    Carnegie  v. 
Morrison,  2  Meta  381,  387 ;  Tarbox  v.  Chllds, 
165  Mass.  408,  411,  43  N.  E.  124,  and  cases 
cited ;  Andrews  v.  Pond,  13  Pet  65, 10  L.  Ed. 
61.    The  auditor,  upon  whose  findings  the  rul- 
ing as  to  tbe  place  of  performance  rests,  not 
only  reports  that  the  malt  was  to  be  de- 
livered to  tbe  carrier  at  Boston  where  the 
title  passed  and  consequently  the  defendant's 
promise  to  pay  arose,  but  tbe  notes  were 
made,  and  were  payable  here,  though  sent  by 
mail  to  the  plaintiff.     When  considered  sep- 
arately tbe  place  of  the  making  and  per- 
formance of  the  contract  of  sale  was  the 
same,  while  the  notes  became  completed  con- 
tracts only  upon  their  acceptance  in  another 
state.    But  this  fact  is  not  decisive.   Tbe  debt 
due  for  the  malt  was  payable  In  this  com- 
monwealth where  the  performance  of  this  con- 
tract began,  and  tbe  notes  given  which  it 
Is  claimed  were  to  be  applied  in  paymrat 
were  also  made  payable  here,  and  not  eliie- 
wbere.   Liverpool  &  Great  Western  Steam  Co. 
V.  Phenlx  Ins.  Co.,  129  U.  S.  397,  9  Sup.  Ct 
469,  32  L.  Ed.  788.    When  accepted,  the  ac- 
ceptance having  been  according  to  their  tenor, 
it  was  correctly  ruled  that  the  contract  was 
to  be  performed  at  the  place  selected  by  the 
parties.     Carnegie   v.   Morrison,   ubi  supra; 
Penobscot  &  Kennebec  R.  R.  Co.  v.  Bartlett 
12  Gray,  244,  248,  71  Am.  Dec.  753 ;  Shoe  * 
Leather  Nat  Bank  t.  Wood,  142  Mass.  563. 
567,   8   N.   E.   753;    Tarbox  y.   Chllds,  obi 
supra;    Andrews  y.  Pond,  ubt  supra;   De 
Wolf  y.  Johnson,  10  Wheat  367,  383,  6  L. 
Ed.  343;    Chatenay  y.  Brlzilian   Submarbie 
Tel.  Co.  [1891]  1  Q.  B.  79,  82;    Hamlyn  v. 
Talisker   Distillery   [1894]   A.   G.   202.     See 
Nashua  Say.  Bank  ▼.  Saylee,  184  Mass.  520, 
522,  69  N.  E.  309,  100  Am.  St  Rep.  67a 
But  while  imder  tbe  rulings  this  presump- 
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tlon  must  be  lncladed«8  forming  a  portion  of 
the  evidence  upon  wbicb  the  finding  of  pay- 
ment rests,  the  plaintiff  contends  that  the 
entire  testimony  Is  insufficient  to  sustain  the 
fiudlng  that  there  was  a  written  agreement 
to  receive  the  notes  In  payment,  or  that  by 
their  acceptance  it  Intended  to  extinguish 
a  part  of  the  original  debt  The  Inception 
of  this  agreement  is  contained  In  two  letters, 
which  are  to  be  construed  with  later  letters 
to  ascertain  If  any  or  all  of  the  notes  were 
given  and  accepted  in  partial  liquidation,  or 
as  security.  Previously  to  the  organization 
of  the  comoration  the  plaintiff  had  dealt  with 
the  partnership  to  whose  business  the  de- 
fendant had  succeeded,  and  from  the  audi- 
tor's report  of  their,  commercial  relations, 
and  the  letters  which  passed  between  them, 
it  is  evident  that  the  plaintiff  was  desirous 
of  retaining  the  corporation'  as  a  customer, 
and  when  the  arrangement  was  proposed 
regarded  the  financial  condition  of  either  as 
unexceptionable.  In  less  than  a  year  after 
the  contract  for  malt  was  entered  Into  the 
indebtedness  on  account  amounted  to  a  large 
sum  which  had  become  overdue.  The  plain- 
tiff Insisted  upon  payment,  and  on  June  27, 
1899,  while  adcnowledglng  and  regretting  the 
delay,  the  defendant  offered  by  letter  the 
notes  of  the  partnership  "to  settle  everything 
due  at  the  present  moment  if  acceptable. 
•  •  »  "  To  this  letter  on  June  29, 1899,  the 
plaintiff  replied  "that  we  would  be  pleased  to 
receive  the  notes  from  you  with  interest  for 
the  overdue  amounts,  •  •  •  and  if  you 
wish  would  be  pleased  to  accept  your  notes 
for  everything  shipped  so  far  having  the  same 
nm  on  stipulated  time  of  contract."  The 
subsequent  correspondence  discloses  a  similar 
course  of  dealing  as  to  accruing  indebtedness, 
and  when  Interpreted  with  reference  to  the 
precedent  conditions,  and  of  the  further  find- 
ing that  at  least  in  one  Instance  the  plaintiff 
returned  an  invoice  as  paid,  and  promised 
that  other  invoices  should  be  similarly  re- 
ceipted, these  letters  with  those  which  fol- 
lowed were  properly  held  to  contain  an  un- 
equivocal proposition  to  give,  and  agreement 
to  accept  the  notes  of  the  firm  in  settle- 
ment of  the  open  account  then  payable,  and 
of  any  account  that  might  become  due  for 
future  deliveries.  Smith  v.  Faulkner,  12 
Gray  251,  255;  Proctor  v.  Hartlgan,  139 
Mass.  554,  2  N.  B.  99;  Hebb  v.  Welsh,  185 
Mass.  335,  70  N.  E.  440 ;  Bassett  v.  Rogers, 
162  Mass.  47, 37  N.  E.  772 ;  Lynn  Safe  Deposit 
&  Trust  Ck>.  V.  Andrews,  180  Mass.  527,  62  N. 
E.  1061;  Callender,  McAuslan  &  Troup  Co. 
V.  Flint,  187  Mass.  104,  72  N.  E.  345;  Buf- 
flngton  V.  McNally,  192  Mass.  198,  78  N.  E. 
309.  If,  however,  the  plaintiff  was  induced 
to  aceeirt  the  notes  In  partial  payment  by 
misrepresentations  of  the  defendant  acting 
through  Its  treasurer,  upon  discovery  of  the 
fraud  it  had  the  right  to  rescind,  and  on  re- 
scission its  original  debt  would  have  been 
fully  restored.  While  there  were  material 
misstatements  In  the  defendant's  letter  relat- 


ing to  the  cost  of  the  brewery,  and  payment 
for  its  construction,  to  avoid  the  contract  of 
payment  the  plaintiff  must  prove  not  only  an 
Intent  to  defraud,  but  that  it  actually  had 
been  misled  by  the  deceit.  Collins  v.  Denison, 
12  Mete  540 ;  Brady  v.  Finn,  162  Mass.  260, 
38  N.  E.  506 ;  Hlllyer  v.  Dickinson,  154  Mass. 
503,  28  N.  E.  905;  Lee  v.  TarpUn,  183  Mass. 
52,  56,  66  N.  E.  431.  Both  questions  were 
issues  of  fact,  and  the  adverse  findings  that 
there  was  no  purpose  to  mislead  as  the  defend- 
ants treasurer,  who  also  was  a  member,  be- 
lieved at  the  time  that  the  firm  was  solvei^t, 
and  that  the  misrepresentations  did  not  In- 
fluence the  plaintiff's  conduct  are  supported 
by  the  evidence.  Holbrook  v.  Burt,  22  Pick. 
546;  Curtis  v.  Asplnwall,  114  Mass.  187,  19 
Am.  Rep.  332;  OUfiUan  t.  Mawhinney,  149 
Mass.  264,  266,  21  N.  E.  299. 

The  remaining  request  for  rulings  must  be 
considered  in  connection  with  these  special 
findings,  which  although  adverse  to  the  plain- 
tiff are  not  shown  to  have  been  erroneous, 
and  when  thus  considered  those  refused  were 
Irrelevant,  and  the  rulings  given  were  correct 
In  law. 

Judgment  for  the  plaintiff  on  the  finding. 

(194  MaBB.  193) 
SMITH  et  al.  v.  VOSB  &  SONS  PIANO  CO. 
(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Feb.  27,  1907.)  • 

1.  Evidence  —  Paroi.      Evidence  —  Vabtino 
Wbitten  Contbaot. 

Unless  fraud  or  mistake  is  shown,  where 
parties  have  put  their  contract  in  writing,  there 
is  a  conclusive  legal  presumption  that  it  con- 
tains the  entire  agreement. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Die. 
vol.  20,  Evidence,  §  1756.] 

2.  Same— EXFI.ARATI0N  of  Akbiouotts  Con- 
tra ci. 

If  any  of  the  essential  terms  of  a  contract, 
when  applied  to  the  subject-matter,  become  am- 
biguous, oral  evidence  is -admissible  to  ascertain 
the  understanding  of  the  parties. 

[Ed.  Note.— For  cases  in  point,  see  Cent^  Difc 
vol  20.  Evidence,  {{  2104-2108.] 

3.  Same. 

In  an  action  on  a  written  contract  where- 
by plaintiffs  undertook  to  procure  water  on 
defendant's  premises  by  driving  in  the  boiler 
room  of  its  factory  a  pipe  of  certain  dimensions 
until  25  gallons  of  water  per  minute  were  ob- 
tained, parol  evidence  was  admissible  to  show 
that  it  was  the  understanding  of  the  parties 
that  fresh,  and  not  salt,  water  was  to  be  se- 
cured. 

E!zc^tlons  from  Superior  Court,  Suffolk 
County;  William  Schofleld,  Judge. 

Action  by  Benjamin  F.  Smith  and  others 
against  the  Yose  &  Sons  Piano  Company  on 
a  contract  for  drilling  a  well  on  defendant's 
premises.  Verdict  for  plaintiffs,  and  defend- 
ant excepts.    Exceptions  sustained. 

A.  L.  Stinson,  for  plaintiffs.  Southard  A 
Parker,  for  defendant 

BRALET,  J.  Upon  omitting  other  provi- 
sions relating  to  the  price  and  the  depth  that 
might   be   necessary    to   obtain   the   stated 
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amount  of  supply,  bat  not  material  to  the 
principal  question  InTolred,  tbe  plalntltFs  un- 
dertook by  their  contract  "to  procure  water 
In  tbe  earth  above  tbe  bed  rock"  on  the  de- 
fendant's premises  by  driving  In  the  boiler 
room  of  the  factory  a  pipe  2%  Inches  in  di- 
ameter, but  if  a  sufficient  amount  was '  not 
obtained  then  to  "drill  a  well  not  less  than 
six  Inches  in  diameter  In  tbe  bed  rock 
•  •  •  until  twenty-five  gallons  of  water 
per  minute  Is  obtained."  They  finally  pro- 
cured this  volume,  but  the  water  was  very 
salty,  and  generally  unsuitable  for  use  In  the 
defendant's  business,  and  it  being  common 
knowledge,  that  water  In  Its  natural  state 
either  may  be  fresh  or  salt  in  quality,  the 
defendant  contends  that  as  the  contract  fail- 
ed to  designate  the  ordinary  sense  In  which 
the  parties  must  have  nsed  the  term,  oral 
evidence  was  admissible  to  explain  and  re- 
move the  uncertainty.  Unless  frand  or  mis- 
take is  shown,  where  the  parties  have  put 
their  contract  in  writing,  there  Is  a  conclusive 
legal  presumption,  that  it  contains  tbe  entire 
agreement  in  which  all  previous  verbal  nego- 
tiations concerning  the  subject-matter  have 
been  merged.  Violette  v.  Rice,  173  Mass. 
83,  53  N.  E.  144;  De  Frlest  v.  Bradley,  192 
Mass.  346.  78  N.  E.  467.  But  if  any  of  the 
essential  terms  of  the  contract  when  applied 
to  tbe  transaction  concerning  which  tbe  par- 
ties dealt  becomes  ambiguous,  oral  evidence 
is  relevant  and  admissible,  not  to  construct 
a  new  agreement,  but  to  ascertain  what  they 
understood  by  the  one  already  made.  Stoops 
V.  Smith,  100  Mass.  63,  1  Am.  Rep.  85.  07 
Am.  Dec.  76 ;  Hebb  v.  Welsh.  185  Mass.  335, 
70  N.  B.  440;  Buffington  v.  McNally,  102  Mass. 
108,  78  N.  E.  300.  If  these  familiar  prin- 
ciples are  undisputed,  the  difficulty  arises 
in  their  application,  especially  where  tbe 
agreements  are  drawn  by  the  parties  or  their 
business  agents,  who  ■  fall  to  use  clear  and 
exact  language  to  express  their  mutual  un- 
derstanding. It  was  the  plalntitts'  Interpre- 
tation, that  th^  had  fully  performed  their 
undertaking  if  tbe  amount  of  water  was 
procured,  even  if  it  was  wholly  unsuitable 
either  because  of  saltness  or  Impurity.  The 
defendants  then  offered  evidence,  that  dur- 
ing the  preliminary  negotiations,  tbe  agent 
of  the  plaintiffs  was  informed  and  knew, 
that  their  object  in  driving  the  well  was  to 
procure  a  supply  of  water  for  drinking  and 
other  uses  in  their  manufactory,  for  either 
of  which  salt  water  could  not  be  used,  and 
would  be  unserviceable.  This  offer  also  In- 
cluded conversations  between  their  respec- 
tive agents  in  which  the  location  of  the  fac- 
tory,  and   the   accessibility   to   salt   water, 


which  if  desired,  could  be  obtained  at  a 
small  expense,  was  spoken  of,  as  well  as  a 
statement  by  the  plaintiffs'  agent,  that  they 
would  furnish  water  of  a  quality  equally 
good,  when  compared  with  water  obtained 
for  another  customer,  tbe  quality  of  which 
was  known  to  the  defendants'  agent,  who 
thereupon  said,  that  if  this  were  done  tbe  de* 
fendants  would  be  satisfied.  The  teetimooy 
was  excluded,  upon  the  ground  that  conver- 
sations prior  to  the  making  of  the  contract 
must  be  held  to  have  been  merged,  and  oral 
evidence  In  explanation  of  tbe  use  ana  mean- 
ing of  the  word  "water"  therefore  was  inad- 
missible. But  while  this  rule  is  undoubtedly 
correct,  and  should  be  inflexibly  applied 
where  no  ambiguity  or  uncertainty  appears, 
when  the  parties  by  tbe  language  they  hare 
employed  leave. their  meaning  obscure,  and 
uncertain  wuen  applied  to  the  subject-matter, 
then  tbe  expressions  and  general  tenor  of 
speech  used  in  the  previous  negotiations, 
even  If  coming  as  they  usually  must  fnnn 
one  or  tbe  other  of  the  parties  tbemselves, 
are  admissible  to  show  the  conditions  exist- 
ing at  the  time  the  transaction  was  under 
consideration.  See  for  illustrations  Brad- 
ford V.  Manly,  13  Mass.  139,  7  Am.  Dec.  122; 
Hoglns  V.  Plympton,  11  Pick.  97;  Stoops  v. 
Smith,  ubl  supra;  Miller  v.  Stevens.  10(> 
Mass.  618,  1  Am.  Rep.  139,  97  Am.  Dea  123; 
Pike  V.  Fay,  jiOl  Mass.  134;  Swett  v.  Shum- 
way,  102  Mass.  365,  8  Am.  Rep.  471 ;  Kello- 
v.  Webb,  125  Mass.  88,  28  Am.  Rep.  200;  New 
England  Dressed  Meat  &  Wool  Co.  v.  The 
Standard  Worsted  Co.,  165  Mass.  328.  43  N. 
E.  112,  52  Am.  St  R^.  516;  Boak  Fishing 
Co.  V.  Manchester  Fire  Assurance  Co.,  84 
Minn.  419,  87  N.  W.  932.  lueir  deflnltlon 
when  thus  ascertained  furnishes  the  best  in- 
terpretation of  their  contract,  the  eonstmc- 
tlon  of  which  still  remains  as  a  question  of 
law  for  the  court.  Atvvood  v.  Cobb,  10  Pick. 
227,  232,  26  Am.  Dec.  657;  Stoops  v.  Smith, 
ubl  supra ;  Bassett  v.  Rogers,  162  Mass.  47, 
37  N.  E  772;  Lynn  Safe  Deposit  &  Tmst 
Co.  V.  Andrews,  180  Mass.  627,  533,  62  N.  E. 
1061;  Callender,  McAuslan  &  Troup  Co.  v. 
Flint  187  Mass.  104,  72  N.  E.  345:  Buffintoa 
V.  McNally,  ubl  supra ;  American  Malting  Co. 
V.  Souther  Brewing  Co.,  193  Mass.  — ,  80  N. 
E.  526;  United  States  v.  Peck,  102  U.  S.  64.  20- 
L.  Ed.  46 ;  SmJtb  V.  Faulkner,  12  Gray,  231, 235, 

The  evidence,  therefore,  was  wrongly  ex- 
cluded, and  as  there  must  be  a  new  trial  at 
which  the  other  questions  raised  by  tbe  ex- 
ceptions may  become  immaterial,  or  be  pre- 
sented in  another  form,  we  do  not  consider 
them. 

Exceptions  sustained. 
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BEDFORD  QUARRIES  CO,  T.  BODOH. 

(So.  20,488.)! 
Supreme  Court  of  Indiana.    March   1.  1907.) 

ConsTiTDTiORAi.  Law— Equai.  Pbotection 
or  L.^wa. 

Barns'  Ann.  St.  1001.  |  70S3.  lubd.  2.  pro- 
dinit  that  every  railroad  or  "other  corpora- 
uo,"  except  municipal,  shall  be  liable  for  dam- 
res  for  injuries  suffered  by  any  servant.  re> 
iltinx  from  the  negliKence  of  any  person  in 
le  service  of  such  corporation  to  whose  order 
■  direction  the  injured  employe  at  the  time 
'  the  injury  was  liound  to  conform,  in  ao  far 
I  it  applies  to  other  corporations  than  railroad 
irporationa,  is  violative  of  the  fourteenth 
ri'Tidment  of  the  federal  Constitution,  as  im- 
tsinc  on  corporate  employers  burdens  not  im- 
>.Ked  on  individnals  and  partnershipa. 
I  Ed.  Note.— For  caaee  in  point,  lee  Osnt.  Dig. 
>I.  10,  Constitutional  Law,  |  702.] 

ArrEAL  AND  Ebbob— Record— Exceptions. 

Where   the   record   on  appeal   shows   that 

^fondant   filed    a   separate   demurrer   to  each 

iragraph  of  the  complaint,  and  recite*  tb«  ml- 

ig,  "Come  also  the  parties,  and  the  demurrer 

>  the  complaint  and  to  each  paragraph  thereof, 
pretofore  filed,  is  by  the  court  overruled,  to 
bich  ruling  of  the  court  the  defendant  at  the 
me  severally  excepts,"  the  record  sufficiently 
lows  a  several  exception  to  the  ruling  on  the 
jmiirrer  as  to  each  paragraph  of  the  complaint. 

CoNSTiTtrnoNAi.  Law— Persons  Who  Mat 

ASSEBT  INVAUDITY  OF  SXATDTE. 

In  an  action  by  a  servant  against  a  corpora- 
on  for  injuries,  wherein  plaintiff  relied  on  the 
Tinloyer'a  liability  act  (Burns'  Ann.  St  1901.  f 
383).  defendant  was  entitled  to  raise  the  quea- 
on  that  the  statute  was  unconstitutional,  as 
gainst  defendant  in  that  it  attempted  to  im- 
a.se  upon  it  a  burden  not  imposed  upon  in- 
ividuals  and  copartners  engaged  in  a  like  bual- 
tea  and  under  the  same  conditions. 

Appeal  from  Circuit  Court,  Orange  Goon- 
t;   Wm.  C.  Utz.  Judge. 

Action  by  Martin  8.  Bough  against  the 
ledford  Quarries  Company.  From  a  Judg- 
lent  in  favor  of  plaintiff,  defendant  appeals, 
eversed. 

F.  M.  Trtssal  and  Brooks  &  Brooks,  for 
ppellant  John  R.  East  and  Rufns  H.  East, 
>r  appellee. 

MONKS,  J.  This  action  was  brought  by 
PI)ellee  to  recover  for  Injuries  received  by 
im  while  working  for  appellant  in  its  stone 
iwmlU.  The  complaint  was  In  three  para- 
raphSj^  Appellant's  demurrer  for  want  of 
lets  to  each  paragraph  of  the  complaint  was 
rerruled,  and  a  trial  of  the  caase  resulted 
\  a  verdict,  and,  over  a  motion  for  a  new 
•iai,  a  judgment,  in  favor  of  appellee.  The 
Bsignment  of  errors  calls  In  question  the  ae- 
on of  the  court  In  overruling  the  demurrer 

>  each  paragraph  of  the  complaint  and  the 
lotton  for  a  new  trial. 

The  first  and  second  paragraphs  of  com- 
latnt  are  based  upon  the  alleged  negligence 
f  appellant  In  not  providing  a  safe  place  for 
ppellee  to  work,  and  the  third  paragraph, 
iwn  the  second  subdivision  of  section  7083, 
turns'  Ann.  St  1001,  being  section  1  of  the 
Diployer's  liability  act  (Act  1893,  p.  284,  c. 
30).  Appellee  Insists  that  no  question  Is 
resented  as  to  the  court's  ruling  oo  the  de- 
80  N.E.— 34  *  RebearlDg 


morrer  to  each  paragraph  of  the  complaint, 
because  the  exception  to  the  same  was  "In 
gross,"  citing  Noonan  v.  Bell,  159  Ind.  829, 
64  N.  B.  909.  and  Southern,  etc..  R.  Co.  v. 
Harrell.  161  Ind.  691,  68  N.  E.  262,  63  U  R. 
A.  460.  The  record  shows  that  appellant  filed 
a  separate  demurrer  to  each  paragraph  of 
the  complaint  and  recites  the  rtiltng  there- 
on as  follows:  "Come  also  the  parties,  and 
the  demurrer  to  the  complaint  and  to  each 
paragraph  thereof  heretofore  filed  is  by  the 
court  overruled,  to  which  ruling  of  the 
court  the  defendant  at  the  time  severally  ex- 
cepts." This  shows  a  several  exception  to 
the  ruling  on  the  demurrer  as  to  each  para- 
graph of  the  complaint  Indianapolis,  etc 
Co.  V.  Foreman.  162  Ind.  85.  88.  69  N.  E.  669, 
102  Am.  St  Rep.  185.  and  Whitesell  v.  Strick- 
ler  (Ind.  Sup.)  78  N.  E.  845-847,  expressly 
disapproved  the  cases  cited  by  appellee  on 
this  point 

Subdivision  2  of  section  7083,  supra,  upon 
which  the  third  paragraph  of  the  complaint 
Is  based  reads  as  follows :  "That  every  rail- 
road or  other  corporation,  except  municipal, 
operating  in  this  state,  shall  be  liable  for 
damages  for  personal  Injury  suffered  by  any 
eroployft  while  In  its  service,  the  employ^  so 
injured  being  in  the  exercise  of  due  care  and 
diligence.  In  the  following  cases:  •  •  • 
Second.  Where  such  injury  resulted  from 
the  negligence  of  any  person  In  the  service 
of  such  corporation,  to  whose  order  or  direc- 
tion the  injured  employ^  at  the  time  of  the 
injury  was  bound  to  conform  and  did  con- 
form." It  Is  urged  by  appellant  that  said 
employer's  liability  act,  except  as  applied  to 
railroads.  Is  In  violation  of  the  fourteenth 
amendment  of  the  Constitution  of  the  United 
Stntes,  and  therefore  void,  for  the  reason  that 
it  imposes  burdens  upon  private  corporation 
employers  that  are  not  Imposed  on  Individu- 
als and  copartnership  employers  in  the  same 
business  nnder  the  same  circtmistances  and 
Conditions,  and  gives  a  right  of  action  to  the 
employes  of  private  corporations  that  Is  not 
granted  to  the  employes  of  individuals  and 
corporations  under  like  conditions.  Appellee 
insists  that  the  Legislature  has  the  power  of 
classification  for  legislative  purposes,  and 
that  the  classification  in  said  act  was  proper. 

The  Legislature  may  make  a  classtficatlon 
for  legislative  purposes,  but  It  must  have 
some  reasonable  basis  upon  which  to  stand. 
It  Is  evident  that  ditfcrences  which  would 
serve  for  a  classification 'for  some  purposes 
would  furnish  no  reason  for  a  classification 
for  legislative  purposes.  Such  legislation 
must  not  only  operate  equally  upon  all  with- 
in the  class,  but  the  classification  most  fur- 
nish a  reason  for  and  Justify  the  making  of 
the  class ;  that  is.  the  reason  for  the  classifi- 
cation must  inhere  in  the  subject-matter, 
and  rest  upon  some  reason  which  Is  natural 
and  substtiDtial,  and  not  artificial.  Not  only 
must  the  classification  treat  all  brought  un- 
der its  Influence  alike,  nnder  the  same  condi- 
tions, but  It  must  embrace  all  of  the  class  ta 
denied. 
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which  it  Is  naturally  related.  Neither  mere 
Isolation  nor  arbitrary  selection  is  proper 
classincatlon.  Dizon  t.  Po«,  159  Ind.  492, 
65  N.  E.  518,  eO  L.  R.  A.  308,  96  Am.  St.  Rep. 
309,  and  authorities  cited;  (Street  t.  Varney 
Electric  Supply  Co.,  160  Ind.  338,  66  N.  E. 
895.  61  L.  R.  ▲.  154,  98  Am.  St  Rep.  325; 
Town  of  Longriew  v.  City  of  CrawfordsvUle, 
164  Ind.  117,  121-124,  73  N.  B.  78,  68  h.  R. 
A.  622,  and  cases  cited;  School  City  of  Rush- 
vllle  V.  Hays,  162  Ind.  200-204,  70  N.  E.  134; 
McKlnster  v.  Sager.  163  Ind.  671,  681-687, 
72  N.  B.  854,  68  L.  R.  A.  273,  106  Am.  §t  Rep. 
208,  and  cases  cited;  Sellers  v.  Hays,  163 
Ind.  422,  433-437,  72  N.  B.  119,  and  cases 
cited;  Ballard  v.  Miss.  Cotton  Oil  Co.,  81 
Miss.  507,  34  South.  533,  95  Am.  St  Rep.  476, 
62  L.  R.  A.  407;  Slocum  v.  Bear  Valley  Irr. 
Co.,  122  Cal.  555,  55  Pac.  403,  68  Am.  St  Rep. 
68;  Johnson  v.  Goodyear  Mining  Co.,  127 
Cal.  4.  59  Pac.  304.  78  Am.  St.  Rep.  17,  47  U 
R.  A.  338;  Lavallee  t.  St  Paul,  etc.,  R.  Co., 
40  Minn.  249,  41  N.  W.  974;  Johnson  y.  St 
Paul,  etc.,  R.  Co.,  43  Minn.  222,  45  N.  W.  156, 
8  L.  R.  A.  419;  Cotting  v.  Kansas  City  Stock- 
yards Co.,  183  U.  S.  79,  107-112,  22  Sup.  Ct 
30,  46  L.  Bd.  92;  Connolly  v.  Union  Sewer 
Pipe  Co..  184  U.  S.  540,  560-504,  22  Sup. 
Ct  431,  46  L.  Ed.  679;  Cooley  on  Constitu- 
tional Limitations  (7th  Ed.)  pp.  560,  562. 

While  the  employer's  liability  act,  so  far 
as  it  affects  private  corporations,  applies  to 
all  within  the  class  named  therein,  It  does 
not  include  all  of  the  class  to  which  It  is 
naturally  related.  Employes  of  individuals 
and  copartnerships  are  excluded  from  the 
benefit  of  Its  provisions.  It  gives  a  right  of 
action  to  an  employ^  for  injuries  received 
while  In  the  service  of  a  private  corpora- 
tion in  certain  cases,  but  denies  the  employ^ 
of  an  individual  or  copartnership  engaged  In 
the  same  business  a  right  of  action  for  an 
injury  arising  from  the  same  cause  and  un- 
der the  same  conditions.  It  imposes  new  bur- 
dens on  private  corporations,  while  natural 
l>er8on8  carrying  on  a  lilfe  business  and  im- 
der  like  circumstances  and  conditions  are 
left  without  any  such  burden.  The  right  of 
action  is  made  to  depend  upon  the  character 
of  the  employer,  and  not  upon  the  character 
of  the  employment  In  Ballard  v.  Miss.  Cot- 
ton Oil  Co.,  81  Miss.  507.  34  South.  533.  95 
Am.  St  Rep.  476,  62  L.  R.  A.  407.  "a  statute 
providing  that  every  employ^  ol  any  cor- 
poration shall  have  the  same  rights  and  rem- 
edies for  an  injury  suffered  by  him  from  an 
act  or  omission  of  the  corporation  or  Its  em- 
ployes as  are  allowed  by  law  to  other  persons 
not  employes,  where  the  injury  results  from 
the  negligence  of  a  superior  agent  or  officer, 
or  of  a  person  having  the  right  to  direct  or 
control  the  services  of  the  person  injured, 
and  also  when  the  Injury  results  from  the 
negligence  of  a  fellow  servant,  and  that 
knowledge  of  defective  appliances  by  the  per- 
son injured  shall  constitute  no  defense,  and 
that  the  provisions  of  the  statute  shall  not 
be  waived  by  contract,  was  held  unconstitu- 


tional, because  it  Imposed  restrictions  on  all 
corporations,  without  reference  to  any  dif- 
ference arising  out  of  the  nature  of  their 
business,  which  are  not  imposed  upon  natural 
persons,  and  thus  denies  to  corporations  the 
equal  protection  of  the  laws." 

A  statute  of  Minnesota  provides:  "Emy 
railroad  corporation  owning  or  operating  a 
railroad  in  this  state  shall  be  liable  for  all 
damages  sustained  by  any  agent  or  servant 
thereof  by  reason  of  the  negligence  of  any 
other  agent  or  servant  thereof,  without  con- 
tributory negligence  on  his  part,  when  sus- 
tained in  this  state,  and  no  contract,  rule, 
or  regulation  between  such  corporation  and 
any  agent  or  servant  shall  impair  or  dimin- 
ish such  liability:  Provided  that  nothing 
in  this  act  shall  be  so  construed  as  to  render 
any  railroad  company  llnble  for  damages 
sustained  by  any  employg,  agent,  or  servant 
while  engaged  in  the  construction  of  a  new 
road,  or  any  part  thereof,  not  open  to  public 
travel  or  use."  Gen.  St  1804,  {  2701.  The 
Supreme  Court  of  that  state  said  concerning 
the  same  in  Lavallee  v.  St  Paul,  etc.,  B. 
Co..  40  Minn.  249,  at  page  251.  41  N.  W, 
974,  at  page  975:  "The  objection  made  to 
the  construction  of  the  statute  which  the 
appellant  contends  for  is  that  upon  that 
construction,  the  statute  would  be  what  is 
sometimes  called  'class  legislation,'  by  Im- 
posing upon  one  class  of  persons  liabilities 
from  which  other  persons  in  precisely  the 
same  circumstances  are  exempt  It  is  to  be 
presumed,  unless  the  language  used  exdudw 
such  presumption,  that  the  Legislature  does 
not  Intend  an  act  to  so  operate  as  to  be 
open  to  that  objection.  Of  course,  the  Legis- 
lature must  have  t'-«>  power  to  classify,  vrbea 
necessary,  subjects  for  legislation,  and  make 
provisions  for  subjects  within  one  class, 
without  making  them  applicable  to  subjects 
in  another;  and  the  proper  exercise  of  that 
power  Is  not  liable  to  the  objection  that  It 
Is  class  legislation.  The  practical  limitation 
of  the  power  to  classify  so  as  to  avoid  the 
imputation  was  stated  by  this  court  In 
Nichols  V.  Walter.  37  Minn.  264,  33  N.  W. 
800,  as  'that  the  classification  shall  be  made 
upon  some  apparent  natural  reason,  some 
reason  suggested  by  necessity,  by  such  a  dif- 
ference in  the  situation  and  circumstances 
of  the  subjects  placed  in  different  classes  as 
suggests  the  necessity  or  propriety  of  dlffe^ 
ent  legislation  with  respect  to  them.'  Apply- 
ing this  test  it  is  impossible  to  avoid  the 
conclusion  that  the  statute.  If  construed  as 
appellant  claims  It  ought  to  be,  would  be 
class  legislation,  not  applying  upon  the  same 
terms  to  all  in  the  same  situation,  nor  hav- 
ing any  apparent  natural  reason  for  any 
distinction.  The  frequency  and  magnitude 
of  the  dangers  to  which  those  employed  In 
operating  railroads  are  exposed;  the  diffi- 
culty, sometimes  impossibilty,  of  escapfaig 
from  them  with  any  amount  of  care  when 
th^  come;    the  fact  that  a  great  number 
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men  are  employed,  co-operating  In  the 
me  work,  bo  that  no  one  of  them  can  know 
1  the  others,  their  competency,  skill,  and 
re.  so  that  he  may  be  said  to  volnntarlly 
sume  the  risk  arising  from  the  want  of 
111  or  care  by  any  one  of  the  number — 
e  a  snfiSclent  reason  for  applying  a  rnle 

liability  on  the  part  of  the  employer  to 
e  employe  so  employed  different  from  that 
dinarlly  applied  between  master  and  serr- 
it.  But  no  Just  reason  can  be  suggested 
tiy  such  difference  should  be  founded,  not 
1  the  character  of  the  employment,  nor  of 
e  dangers  to  which  those  employed  are  ex- 
ised.  but  on  the  character  only  of  the  em- 
oyer.  We  can  see  why  the  employer's  11a- 
Ilty  should  be  greater  when  the  business 

that  of  operating  a  railroad,  but  cannot 
e  why  one  Individual  or  corporation  should 

held  to  a  rule  of  liability  different  from 
at  applied  to  another,  when  the  employ- 
ent  and  Its  hazards  are  precisely  the  same." 

I  Johnson  v.  St.  Paul,  etc.,  R.  Co..  43  Minn. 
S.  223,  224,  46  N.  W.  156,  8  Ia  R.  A.  419, 
e  court  said  concerning  said  statute:  "In 
iTallee  y.  St.  Paul,  etc.,  R.  Co.,  40  Minn. 
9,  41  N.  W.  974,  In  which  this  statute  was 
illy  considered,  we  held  that  It  applied  only 

the  peculiar  hazards  Incident  to  the  use 
id  operation  of  railroads;  that  it  must  be 
ustrued  as  designed  exclusively  for  the 
nefit  of  those  who  are.  In  the  course  of 
eir  employment,  exposed  to  such  hazards, 
id  where  Injuries  are  caused  by  them.  And 
e  more  we  consider  the  question,  the  more 
'e  we  confirmed  in  the  opinion  that  It  is 
ily  when  construed  as  subject  to  some  such 
nitatlon  that  the  statute  can  be  sustained 
;  a  valid  law.  As  was  said  in  the  case 
ferred  to,  to  avoid  the  Imputation  of  class 
gislatlon,  the  classification.  In  cases  of 
eclal  legislation,  must  t>e  made  "upon  some 
■parent,  natural  reason — some  reason  sng- 
sted  by  necessity — by  such  a  difference  in 
e  situation  and  circumstances  of  the  sub- 
cts  placed  In  different  classes  as  suggests 
e  necessity  or  propriety  of  different  legls- 
tlon  with  respect  to  them.'  If  a  distlnc- 
>n  Is  to  be  made  as  to  the  liability  of  em- 
oyers  to  their  employes,  It  must  be  based 
K>n  a  difference  In  the  nature  of  the  em- 
oyment,  and  not  of  the  employers.  One 
le  of  liability  cannot  be  established  for 

II  way  companies,  merely  as  such,  and  an- 
ber  rule  for  other  employers,  under  like 
rcumstances  and  conditions.  •  •  •  Nel- 
er  would  It  relieve  the  act  from  Imputation 

class  legislation  that  It  applies  alike  to 
I  railroads.  It  has  been  sometimes  loosely 
ated  that  special  legislation  Is  not  class 

all  persons  brought  under  its  influence 
e  treated  alike  under  the  same  conditions.' 
It  this  Is  only  half  the  truth.  Not  only 
list  It  treat  alike,  under  the  same  condl- 
>n8,  all  who  are  brought  'within  its  influ- 
ce,'  but  In  Its  classification  It  must  bring 
thin  its  influence  all  who  are  under  the 


same  conditions.  Therefore,  If  a  distlnc 
tlon  is  to  be  made  between  railway  corpora- 
tions and  other  employers  as  respects  their 
liability  to  their  employes.  It  must  be  based 
upon  some  difference  in  the  nature  of  the 
employment,  and  can  only  extend  to  cases 
where  such  dlffer«ice  exists.  •  •  •  There- 
fore, after  mature  consideration,  our  conclu- 
sion Is  that  If  any  limitation  Is  to  be  placed 
by  the  courts  upon  the  application  of  this 
statute  (and  on  constitutional  grounds  there 
must  be),  the  only  erne  wlilch  will  furnish  any 
definite  or  logical  rule  Is  to  hold  that  it  only 
applies  to  those  employes  who  are  exposed  to 
the  peculiar  hazards  Incident  to  the  use  and 
operation  of  railroads,  and  whose  injuries  are 
the  result  of  such  dangers."  In  Kline  v.  Minn. 
Iron  Co.,  93  Minn.  63,  66,  100  N.  W.  081,  the 
court  said  In  reference  to  said  statute: 
'This  statute  has  been  before  the  court  In 
numerous  cases,  and  we  have  uniformly  held 
that  It  was  intended  by  the  Legislature  to 
apply  to  'railroad  hazards,'  and  not  to  rail- 
roads as  such ;  that  the  character  of  the  em- 
ployment was  the  test  to  be  applied  in  deter- 
mining its  validity,  and  not  the  character 
of  the  employer.  It  was  first  construed  in 
Lavallee  v.  St.  Paul,  etc.,  R.  Co.,  40  Minn. 
249,  41  N.  W.  974,  where  it  was  held  that. 
If  the  statute  be  held  to  apply  to  railroad 
corporations,  as  such,  it  would  be  invalid 
and  unconstitutional  as  class  legislation,  for 
It  Is  beyond  the  power  of  the  Legislature 
to  single  out  a  particular  class  of  employers, 
and  impose  upon  them  a  distinct  rule  of  lia- 
bility for  persona]  Injuries ;  but,  if  construed 
to  apply  to  the  character  of  the  employment, 
the  legislation  was  valid.  It  was  accord- 
ingly held  in  that  case  that  the  Legislature 
Intended  that  It  should  apply  to  the  hazards 
and  dangers  peculiar  to  the  use  and  opera- 
tions of  railroads,  and  the  decision  there 
made  has  been  followed  in  ail  sul)sequent 
cases."  See,  also,  Jemming  v.  Great  North- 
em  R.  Co.  (Minn.)  104  N.  W.  1079,  1080, 
1081,  1  L.  R.  A.  (N.  S.)  696. 

In  1862,  the  Legislature  of  Iowa  enacted 
a  law  which  provided  that:  "Every  railroad 
company  shall  be  liable  for  damages  sus- 
tained by  any  person  Including  employes  of 
the  company,  in  consequence  of  any  neglect 
of  the  agents,  or  by  any  mismanagement  of 
the  engineers  or  other  employes  of  the  cor- 
poration to  any  person  sustaining  such 
damages."  Laws  1862,  p.  198,  a  169,  i  7. 
The  Supreme  Court  of  Iowa,  In  Akeson  v. 
Chicago,  etc,  R.  Co.,  106  Iowa,  54,  56,  75 
N.  W.  676,  said  concerning  said  statute: 
"The  constitutionality  of  this  statute  was 
passed  upon  in  McAunich  v.  Railroad.  Co., 
20  Iowa,  838,  and  there  placed  upon  pre- 
cisely the  same  grounds  as  stated  by  Chief 
Justice  Fuller  in  Railroad  Co.  v.  Pontius, 
157  U.  S.  209,  15  Sup.  Ct  585,  89  L.  Ed.  675, 
when  construing  a  similar  statute  of  the 
state  of  Kansas.  •  •  •  The  court  in  or- 
der to  uphold  the  constitutionality  of  the 
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(aw,  In  Deppe  t.  Chicago,  etc.,  R.  Co.,  86 
Iowa,  52,  limited  the  term  'employes'  to  those 
engaged  In  operating  the  railroad.  •  f  • 
Johnson  t.  Railroad  Co.,  4S  Minn.  222,  45  N. 
W.  156, 8  L.  R.  A.  419 ;  Railroad  Co.  v.  Mack* 
«y,  127  D.  S.  2(K,  8  Sup.  Ct  1161,  82  L,  Ed. 
107;  Railroad  Co.  v.  Pontius,  157  U.  S.  209, 
15  Sup.  Ct.  585,  89  L.  Ed.  675;  Bucklew  t. 
Railway  Co.,  64  Iowa,  603.  21  N.  W.  103." 
The  court  said  In  Deppe  t.  Railroad  Co.,  8n> 
pra,  on  pages  65,  56:  "But  if  the  statute  be 
so  construed  as  to  apply  to  all  persona  In 
the  employ  of  railroad  corporations  without 
regard  to  the  business  they  were  employed 
In,  then  it  would  be  a  clear  case  of  class  leg« 
Islatlon,  and  would  not  apply  ui)on  the  same 
terms  to  all  In  the  same  situation,  and  hence 
would  be  unconstitutional,  and  manifestly  sa 
To  lllustcate:  Suppose  a  railroad  company 
employs  several  persons  to  cut  the  timber  on 
Its  right  of  way,  where  It  is  about  to  extend 
Its  road,  and  the  landowner  employs  a  like 
number  of  persons  to  cut  the  timber  on  a  strip 
of  equal  length  alongsfde  such  right  of  way. 
If  one  of  a  set  of  employes  shall  be  Injured  by 
the  negligence  of  co-employ6,  and  the  employ^ 
can,  under  the  statute,  maintain  an  action 
against  bis  employer,  and  the  other  cannot, 
then  it  is  clear  that  the  law  does  not  apply  up- 
on the  stune  terms  to  all  In  the  same  situation. 
The  law,  then,  would  not  have  uniform  opera- 
tion, but  would  be  vlolatiye  of  the  Constitu- 
tion, Just  as  much  as  a  law  that  should  pre- 
flcrlbe  under  the  same  circumstances  different 
liabilities  for  merchants,  for  mechanics,  and 
for  laborers.  The  manifest  purpose  of  the 
statute  was  to  give  its  benefits  to  employes 
engaged  in  the  hazardous  business  of  operat- 
ing railroads.  When  thus  limited,  it  is  con- 
stitutional; when  extended  further,  It  be- 
comes unconstitutional."  See,  also,  2  Labatt 
on  Master  &  Servant,  g  646,  and  notes. 

The  employer's  liability  act  of  Kansas  was 
the  same  as  the  Iowa  act  above  set  out 
(Mo.  Pac.  R.  Co.  V.  Haley,  Adm'r,  25  Kan. 
35,  53),  and  the  Supreme  Court  of  that  state, 
following  the  construction  given  by  the  Iowa 
Supreme  Court,  held  in  25  Kan.  53,  that  It 
"embraced  only  those  persons  exposed  to  the 
hazards  of  the  business  of  railroading."  Mis- 
souri, etc.,  R.  Co.  V.  Medarls,  60  Kan.  151,  154, 
155,  55  Pac.  875 ;  Mo.  Pac.  R.  Co.  v.  Mackey, 
33  Kan.  298,  302,  6  Pac.  291. 

It  was  held  In  effect  by  this  court  In  Pitts- 
burgh, etc.,  R.  Co.  V.  Montgomery,  152  Ind. 
1,  8-14,  49  N.  E.  582,  69  L.  R.  A.  875,  71  Am. 
St.  Rep.  80,  that  the  employer's  liability  act 
of  this  state  was  capable  of  severance  by 
putting  railroads  in  a  class  by  themselves, 
and  that  such  classiflcation  was  proper  on  ac- 
count of  the  dangerous  and  hazardous  busi- 
ness of  the  operation  of  railroads,  and  that,  so 
construed,  said  act,  as  applied  to  railroads, 
was  not  in  violation  of  either  said  section 
23  of  article  1  of  the  Constitution  of  this  state 
or  of  the  fourteenth  amendment  of  the  Consti- 
tution of  the  United  States,  even  if  unconstitu- 
tional as  to  the  other  employers  and  employ&s 


mentioned.  In  Tullis  r.  Lake  Erie,  etc,  R. 
Co.,  175  n.  S.  348,  20  Sup.  Ct  136,  44  L^  Ed. 
192,  it  was  held  that  this  court  in  the  Mont- 
gomery Case  treated  the  employer's  liability 
act  as  practically  the  same  as  said  statutes 
of  Iowa  and  Kansas,  and  that  so  constmed. 
It  did  not  arbitrarily  classify  railroads  hy 
name,  but  with  regard  to  the  business  in 
wbl<^  they  were  engaged,  wlilch  was  a 
proper  classification  on  account  of  the  dan- 
gerous and  hazardous  business  of  operating 
railroads,  citing  Mo.  Pac.  R.  Co.  v.  Mackey,  127 
U.  &  205,  8  Sup.  Ct  1161,  32  L.  Ed.  107,  and 
Minneapolis,  etc.,  R.  Go.  v.  Herrlck,  127  D.  S. 
210,  8  Sup.  Ct  1176,  32  L.  Ed.  109,  which 
suataiued  the  constitutional  validity  of  a  like 
statute.    In  Pittsburgh,  etc.,  R.  Co.  r.  Light- 

helser,  166  Ind. »  78  N.  E.  1033,  1041-10^ 

this  court  approved  the  Montgomery  Case, 
gave  the  employer's  liability  act  as  applied  to 
railroads,  practically  the  same  construction 
as  had  been  given  the  statutes  of  Iowa  and 
Kansas  on  that  subject,  and  held  that  putting 
railroads  in  a  class  by  themselves  was  proper 
classification,  on  account  of  the  dangerous  and 
hazardous   business   of  operating   railroads, 
and  that  such  classiflcation  Is  not  based  iq>- 
on  the  difference  In  employers,  but  upon  tbe 
difference  in  tbe  nature  of  the  employment 
In  Connolly  r.  Union  Sewer  Pipe  Co.,  184 
U.  S.  540,  22  Sup.  Ct  431,  46  L.  Ed.  679,  the 
court  In  speaking  of  an  anti-trust  statute  of 
Illinois  which  exempted  from  its  application 
producers  of  agricultural  products  and  raisers 
of  live  stock,  said :  "  'The  fourteenth  amend- 
ment, in  declaring  that  no  state  "shall  deprive 
any  person  of  life,  liberty,  or  property,  with- 
out due  process  of  law,  nor  deny  to  any  per- 
son within  Its  Jurisdiction  the  equal  protec- 
tion of  the  laws,"  undoubtedly  Intended  not 
only  that  there  should  be  no  arbitrary  depri- 
vation of  life  or  liberty,  or  arbitrary  spolia- 
tion of  property,  but  that  equal  protection 
and  security  should  be  given  to  ail  under  like 
circumstances  in  the  enjoyment  of  their  per- 
sonal and  civil  rights ;  that  all  persons  should 
be  equally  entitled  to  pursue  their  happiness 
and  acquire  and  enjoy  property;    that  they 
should  have  like  access  to  the  courts  of  tbe 
country  for  the  protection  of  their  persons  aud 
property,    tbe    prevention    and    redress    of 
wrongs,  and  the  enforcements  of  contracts; 
that  no  impediment  should  be  Interposed  to 
the  pursuits  of  any  one,  except  as  applied  to 
the  same  pursuits  by  others  under  like  cir- 
cumstances ;   that  no  greater  burdens  should 
be  laid  upon  one  than  are  laid  upon  others  in 
the  same  calling  and  condition;   and  that  in 
the  administration  of  criminal  Justice  no  dif- 
ferent or  higher  punishment  should  be  Im- 
posed upon  one  than  such  as  is  prescribed  to 
all  for  like  offenses.'    Barbier  y.  Connelly, 
113  U.  S.  27,  31,  5  Sup.  Ct  357,  28  L.  Ed.  923. 
This  language  was  cited  with  approval  in 
Tick  Wo  V.  Hopkins,  118  U.  S.  356,  SG9.  6 
Sup.  Ct  1064,  30  L.  Ed.  220,  In  which  it  was 
also  said  that  the  equal  protection  of  the 
laws  Is  a  pledge  of  the  protection  of  egmi' 
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laws.'  In  Hayee  v.  Mlssonrl,  120  U.  S.  68, 71, 7 
8np.  Ct  350,  30  L.  Ed.  578,  we  said  that  the 
fourteenth  amendment  required  that  all  per- 
sons subject  to  leglalatlon  limited  as  to  the 
objects  to  which  It  Is  directed,  or  bj  the  ter- 
ritory wltbln  which  It  iB  to  operate,  'shall  be 
treated  alike,  under  like  circumstances  and 
oonslderatlons,  both  in  the  prlylleges  con- 
ferred, and  In  the  limitations  Imposed.'  'Due 
process  of  law  and  the  equal  protection  of  the 
laws,'  this  court  has  said,  'are  secured.  If  the 
laws  operate  on  all  alike,  and  do  not  subject 
the  Individual  to  an  arbitrary  exerctse  of  the 
powers  of  government.'  Duncan  v.  Missouri, 
152  U.  S.  377,  382,  14  Sup.  Ct  870,  38  L. 
Bd.  485.  These  principles,  applied  to  the 
case  before  us,  condemn  the  statute  of  Illi- 
nois. We  have  seen  that  under  that  statute 
a.11  except  producers  of  agricultural  commod- 
ities and  raisers  of  live  stock,  who  combine 
their  capital,  skill,  or  acts  for  any  of  the 
purposes  named  in  the  act,  may  be  punished 
as  criminals,  while  agricuIturalistB  and  live 
stock  raisers,  in  respect  of  their  products 
or  live  stock  In  hand,  are  exempted  from  the 
operation  of  the  statute,  and  may  combine 
and  do  that  which,  If  done  by  others,  would 
be  a  crime  against  the  state.  The  statute  so 
provides,  notwithstanding  persons  engaged 
in  trade  or  in  the  sale  of  merchandise  and 
commodities  within  the  limits  of  a  state,  and 
agriculturalists  and  raisers  of  live  stock  are 
all  In  the  same  general  class;  that  is,  they 
are  all  alike  engaged  In  domestic  trade,  which 
is  of  right  open  to  all,  subject  to  such  reg- 
ulations, applicable  alike  to  all  In  like  condi- 
tions, as  the  state  may  legally  prescribe.  The 
4llfflculty  Is  not  met  by  saying  that,  generally 
speaking,  the  state,  when  enacting  the  laws, 
may  in  its  discretion  make  a  classification  of 
persons,  firms,  coriraratlons,  and  associations 
in  order  to  subserve  public  objects.  For  this 
court  has  held  that  classification  'must  al- 
ways rest  upon  some  difference  which  bears 
a  reasonable  and  Just  relation  to  the  act  In 
respect  to  which  the  classification  is  proposed, 
and  can  never  be  made  arbitrarily  and  with- 
out any  such  basis.  •  •  •  But  arbitrary 
selection  can  never  be  Justified  by  calling  it 
classification.  The  equal  protection  demand- 
ed by  the  fourteenth  amendment  forbids  this. 
•  •  •  No  duty  rests  more  Imperatively  oi>- 
on  the  courts  than  the  enforcement  of  those 
constitutional  provisions  intended  to  secure 
the  equality  clause  of  the  fourteenth  amend- 
ment; and  In  all  cases  It  must  appear,  not 
only  that  a  classification  has  been  made,  but 
also  that  It  Is  one  based  upon  some  reason- 
able ground — some  difference  which  bears  a 
Just  and  proper  relation  to  the  attempted 
classification — and  is  not  a  mere  arbitrary  se- 
lection.' Gulf,  eta,  V.  Bills,  165  D.  S.  150, 155, 
159,  leO,  165,  17  Sup.  Ct  255.  41  L.  Ed.  666. 
These  principles  were  recognized  and  applied 
In  Cottlng  V.  Kansas  City  Stockyards  Co.,  183 
0.  8.  79,  22  Sup.  Ct  30,  46  L.  Ed.  82,  in  which 
it  was  unanimously  agreed  that  a  statute  of 
Kansas  regulating  the  charges  of  a  particular 


stockyards  company  in  the  state,  but  which 
exempted  certain  stockyards  from  its  opera- 
tion, was  repugnant  to  the  fourteenth  amend- 
ment, in  that  it  denied  to  that  company  the 
equal  protection  of  the  laws." 

It  cannot  be  denied,  however,  that  in  pres- 
ent industrial  conditions  the  co-servant  doc- 
trine, which  bad  for  Its  basis,  to  some  extent 
at  least  the  idea  that  the  servant  could  know 
and  estimate  the  character  of  his  associates, 
and  that  the  safety  of  the  common  service 
was  promoted  by  placing  that  burden  on  him 
(Pollock  on  Torts,  ^.  95,  96;  Pollock's  Es- 
says on  Jurisprudence,  p.  141;  Farweil  v. 
Boston,  etc.,  R.  Co.,  45  Mass.  [4  Mete]  49,  58, 
59,  88  Am.  Dec.  339,  342,  343),  has,  when  ap- 
plied to  the  facts  In  many  cases,  become  ar- 
bitrary, rather  than  a  reasonable  rule  of  law. 
It  was  said  by  Chief  Justice  Shaw,  in  Far- 
well  V.  Boston,  etc.,  R.  Co.,  supra,  which  is 
said  to  be  "the  fountain  bead  of  all  the  later 
decisions  on  the  fellow  servant  doctrine"  (page 
342,  343,  of  88  Am.  Dec):  "Where  several 
persons  are  employed  In  the  conduct  of  one 
common  enterprise  or  undertaking,  and  the 
safety  of  each  depends  much  on  the  care  and 
skill  with  which  each  other  shall  perform 
his  appropriate  duty,  each  is  an  observer  of 
the  conduct  of  the  others,  can  give  notice  of 
any  misconduct  Incapacity,  or  neglect  of 
duty,  and  leave  the  service,  if  the  common 
employer  will  not  take  such  precautions  and 
employ  such  agents  as  the  safety  of  the  whole 
party  may  require.  By  these  means  the  safe- 
ty of  each  will  be  much  more  effectively  se- 
cured than  could  be  done  by  a  resort  to  the 
common  employer  for  Indemnity  in  case  of 
loss  by  the  negligence  of  each  other."  From 
old  conditions,  in  which  an  industry  was  car- 
ried on  with  a  few  comparatively  simple 
tools  and  by  the  aid  of  a  limited  number  of 
men,  well  known  to  each  ot'-  ^r,  there  has 
been  evolved,  through  machinery,  the  aggre- 
gation of  capital,  and  the  development  of 
the  directing  mind,  a  condition  in  which, 
amid  the  power  of  machinery,  the  servant 
works  In  industrial  plants  so  great  In  many 
Instances  that  the  united  energies  of  hun- 
dreds or  thousands  of  men  are  required  for 
its  operation.  In  such  case  the  number  of 
employes  may  be  so  numerous  that  no  one 
of  them  can  be  reasonably  expected  to  know 
all  the  others,  their  competency,  skill,  and 
care,  so  that  be  may  Justly  be  said  to  volun- 
tarily assume  the  risk  arising  from  their 
want  of  skill  or  care.  In  view  of  this,  every 
one  must  realize  that  there  is  a  reasonable 
ground  for  the  essential  Idea  of  the  employ- 
er's liability  legislation;  but  the  fact  must 
not  be  forgotten  that  the  small  industry 
still  exists,  and  that  under  the  convoilent 
form  of  corporate  capacity  men  still  carry  on 
industrial  undertakings  which  are  in  no  es- 
sential particular  different  from  those  which 
are  carried  on  by  copartnerships  and  indi- 
viduals. It  is  this  fact  which  makes  a  clas- 
sification on  the  basis  of  the  character  of  the 
employer  Inherently  vicious.    True,  the  oor- 
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jporatlon,  under  onr  laws  and  Industrial  sys- 
tem, has  in  It  the  seeds  of  tremendous 
growth ;  but,  as  the  real  evil  can  be  reached 
by  a  classification  which  goes  to  those  ele- 
ments which,  to  some  extent,  have  removed 
the  reason  tor  the  co-servant  rule,  there  Is 
not  even  a  color  of  an  excuse  for  imposing 
burdens  on  the  corporate  employer,  while 
its  competitor,  a  natural  person,  who  is  carry- 
ing on  under  the  same  conditions  like  busi- 
ness. Is  left  without  any  such  burden.  If 
said  corporations,  as  such,  are  to  have  legis- 
lative burdens  pnt  upon  them,  as  by  the  law 
in  controversy,  then  all  who  ought  to  be  put 
in  their  class  should  be  included,  or.  If  this 
appears  to  the  legislative  mind  as  improper 
owing  to  differences  in  the  character  of  em- 
ployments, then  legislation  should  have  for 
its  basis  a  classification  which  rests  on  such 
differences  in  the  various  employments  as 
would  make  a  distinction  between  them  ap- 
pear to  be  warranted. 

It  is  insisted,  however,  that  even  It  said 
employer's  liability  act  is  unconstitutional, 
as  claimed,  appellant,  being  an  employer, 
does  not  belong  to  the  aggrieved  class,  and 
cannot  insist  that  said  act  is  unconstitutional 
as  to  employes  who  are  denied  the  benefit 
thereof,  dtlng  Pittsburgh,  etc.,  B.  Co.  v. 
Montgomery,  152  Ind.  1,  18,  48  N.  E.  582,  69 
L.  R,  A.  875,  71  Am.  St  Rep.  301.  In  the 
Montgomery  Case,  supra,  this  court  held  that 
railroads  could  not  raise  the  question  of  the 
constitutionality  of  the  employer's  liability 
act  as  to  "other"  corporations,  because  said 
act  put  railroads  in  a  class  by  themselves, 
and  that  said  act  was  constitutional  as  to 
railroads,  even  if  unconstitutional  as  to  oth- 
er corporations.  It  cannot  be  said,  however, 
if  said  act.  Is  imconstitutional  as  to  the  em- 
ployes of  a  private  corporation,  that  such 
corporation  cannot  raise  the  question  of  the 
constitutionality  of  such  law  In  an  action 
thereunder  against  it;  for  such  a  law,  if  un- 
constitutional. Is  no  law,  and  cannot  be  used 
to  give  appellee  a  right  of  action  against  ap- 
pellant Black  on  Constitutional  Law,  p.  64 ; 
Sumner  v.  Beeler,  50  Ind.  341,  342,  19  Am. 
Rep.  718;  Norton  v.  Shelby  Co.,  118  D.  S. 
425,  442,  6  Sup.  Ct  1121,  30  L.  Ed.  178; 
Connolly  v.  Union  Sewer  Pipe  Co.,  184  U.  S. 
540,  557,  558,  22  Sup.  Ct  431,  46  L.  Ed.  679. 
However,  as  said  act  attempted  to  impose  a 
burden  upon  appellant  which  was  not  im- 
posed upon  individuals  and  copartnerships 
oigaged  in  a  like  business  under  the  same 
conditions,  appellant  clearly  had  the  right 
to  raise  the  question  of  the  constitutionality 
thereof. 

It  is  claimed,  in  effect,  that  the  employer's 
liability  act  must  be  treated  as  an  amend- 
ment of  the  law  or  laws  under  which  rail- 
road and  other  corporations  are  organized  in 
this  state,  and  that,  when  so  treated,  appellee 
cannot  if  a  domestic  corporation,  object  to 
the  same.  Said  employer's  liability  act  has 
been  held  to  apply,  not  only  to  railroad  cor- 
porations proper,  but  to  apply  to  other  kinds 


of  corporations,  as  well  as  Individuals,  en- 
gaged In  the  business  of  operating  railroads. 
Pittsburgh,  etc.,  R.  Co.  v.  Llghtheiser,  supra. 
The  words  "other  corporations,"  used  in  said 
act  not  only  apply  to  private  corporations 
existing  under  the  laws  of  this  state,  but  to 
foreign  corporations  doing  business  In  this 
state  and  In  no  way  indebted  to  this  state 
for  their  charters.  The  Legislature  of  this 
state  has  no  power  to  alter,  amend,  or  re- 
peal the  charter  of  a  foreign  corporation,  or 
the  law  under  which  it  Is  organized.  It  is 
evident  therefore,  that  said  act  cannot  be 
regarded  as  an  amendment  of  the  different 
Incorporation  laws  of  this  state.  Missouri, 
etc.,  R.  Co.  v.  Medaris,  60  Kan.  151,  at  page 
156,  56  Pac.  875;  note  to  St  Louis,  etc,  B. 
Co.  V.  Paul,  62  Am.  St  Rep.  181;  Johnson 
V,  Goodyear  Mining  Co.,  127  Cal.  555,  59  Paa 
804,  78  Am.  St  Rep.  17,  29^1,  47  L.  E.  A. 
338,  344,  See,  also,  State  v.  Haun,  61  Kan. 
146,  149-152,  59  Pac.  340,  47  L.  R.  A.  369. 

This  conclusion .  renders  it  imnecessary  for 
us  to  determine  whether  or  not  the  power  to 
amend  the  incorporation  laws,  or  any  of 
them,  has  been  reserved  by  (he  Le^slatore. 
The  Legislature  has  the  power  to  prohibit 
foreign  corporations  from  doing  business  In 
this  state  and  to  prescribe  the  conditions  up- 
on which  they  may  engage  in  business  in 
this  state;  but  as  said  act  applies  alike  to 
corporations  foreign  and  domestic,  it  is  clear 
that  it  was  not  passed  for  such  purpose.  It 
is  evident  that  the  employer's  liability  act  of 
this  state  so  far  as  it  applies  to  'V>tber  cor- 
porations," is  in  violation  of  the  fourteenth 
amendment  of  the  Constitution  of  the  United 
States.  As  said  act  is  unconstitutional  for 
the  reason  given,  it  is  not  necessary  to  de- 
cide what  effect  It  any,  the  exception  of  mu- 
nicipal corporations  from  the  operation  there- 
of has  upon  the  question  of  its  constitu- 
tionality. It  follows  that  the  court  erred  in 
overruling  the  demurrer  to  the  third  para- 
graph of  the  complaint. 

The  first  and  second  paragraphs  of  the 
complaint  were  based  upon  the  alleged  fail- 
ure of  appellant  to  provide  a  safe  place  for 
appellee  to  work.  It  is  true  that  an  employ- 
er is  bound  to  exercise  ordinary  care  to  tat- 
nlsb  an  employe  with  a  reasonably  safe  place 
to  work  and  to  exercise  ordinary  care  to  keep 
it  In  that  condition.  The  employer,  however, 
is  not  liable  to  his  «nploy6  for  the  negligence 
of  his  co-servants  In  respect  to  the  details  of 
the  work,  nor  is  he  bound  to  protect  his  em- 
ploye against  the  mere  transitory  perils  that 
the  execution  of  the  work  occasions,  nor  is 
he  liable  merely  because  a  fellow  servant 
negligently  handles  appliances  in  such  a  way 
as  to  occasion  injury  to  an  employe.  South- 
ern, etc.,  R.  Co.  V.  Harrell,  161  Ind.  689-698, 
700,  68  N.  E.  262,  63  L.  R.  A.  460,  and  cases 
cited;  Hodges  v.  Standard  Wheel  Co.,  15:2 
Ind.  680,  686,  62  N.  E.  391,  54  N.  E.  383: 
Dill  V.  Marmon,  164  Ind.  607,  615-523,  73 
N.  E.  67,  69  L.  R.  A.  163,  and  cases  cited; 
Southern  Ind.  It  Co.  v.  Marten,  160  Ind.  280, 
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»»  N.  E.  886;  Pt  Wayne  Iron  &  Steel  Co. 
V.  Parsell  (Ind.  Sup.)  79  N.  E.  439.  442,  and 
cases  cited;  McElwaine-Rlcbard  Co.  v.  Wall 
(Ind.  Sup.)  76  N.  R  40S,  411,  and  cases 
cited;  note  to  Tedford  ▼.  Los  Angeles  Kiec- 
tric  Co.,  64  L.  R.  A.  106-113.  Under  these 
rales,  snid  first  and  second  paragraphs  were 
not  sufflcient,  and  the  demurrer  thereto  for 
want  of  facts  was  erroneously  overruled. 

The  Judgment  Is  reversed,  with  Instruc- 
tions to  sustain  the  demurrer  to  each  para- 
graph of  the  complaint  and  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 


(les  Ind.  654) 

BROWN  et  *1.  T.  BROWN  et  al.  (No.  20,815.)i 

(Supreme  Court  of  Indiana.     March  14,  1907.) 

1.  Appeal — Scopb  of  Remsdt— Right  Asidb 
From  Statute. 

The  right  of  appeal  exists  only  where  it 
Is  given  by  statute. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal,  and  Error,  f  4.] 

2.  Samk— Tiui  ros  Pkooeedinos. 

The  right  ^of  appeal  being  statutory  and  to 
be  exercised  witiiin  a  prescribed  time,  the  court 
cannot  extend  that  time  and  enlarge  the  right 
by  permitting  appellants  to  make  a  vital  amend- 
ment to  the  aasignment  of  errors  by  bringing 
in  a  necessary  co-appellant  after  the  expiration 
of  the  year  allowed  for  taking  the  appeal. 

[Ed.  Note. — For  cases  in  point,  see  Gent.  Dig. 
vol.  2,  Appeal  and  Error,  I  1921.] 

8.  Samx— Pabties. 

In  vacation  appeals,  all  parties  against 
whom  judgment  was  rendered  must  be  made  co- 
appellants  in  the  Supreme  Court  or  the  appeal 
will  be  dismissed  for  want  of  Jorisdlction  to 
determine  the  case  on  its  merita 

[EM.  Note. — For  cases  in  point,  see  Gent.  Dig. 
▼oL  2,  Appeal  and  Error,  I  1796.] 

Appeal  from  Circuit  CJonrt,  Monroe  Ciounty ; 
Jas.  B.  Wilson,  Judge. 

Action  by  Andrew  L.  Brown  and  others 
against  Samuel  Brown  and  others,  to  set 
aside  the  last  will  of  Margaret  F.  Brown, 
deceased.  From  a  Judgment  for  plaintltTs,  de- 
fendants appeal.     Appeal  dismissed. 

3.  E.  Henley  and  East  &  East,  for  appel- 
lants. Duncan  &  Batman  and  Mien  &  Carr, 
for  appellees. 

M0NT60MERT,  (X  J.  This  proceeding 
was  brought  to  contest  the  will  of  Margaret 
F.  Brown,  deceased.  The  final  Judgment  was 
rendered  June  30,  1905.  A  vacation  appeal 
was  taken,  and  the  record  filed  in  this  court 
April  27,  1906.  William  A.  Brown  was  a  de- 
fendant In  the  court  below,  and  a  party  to  the 
final  Judgment,  but  he  was  not  named  in  the 
assignment  of  errors,  and  no  steps  were  taken 
to  give  him  notice  of  this  appeal. 

On  August  23,  1906,  appellees  filed  a  mo- 
tUm  to  dismiss  the  appeal,  for  the  reason 
that  said  William  A.  Brown  bad  not  been 
Dotlfled  tba«of,  or  made  a  party  to  the  as- 
signment of  errors,  and  the  court  was  ac- 
cordingly without  Jurisdiction.  On  Septem- 
ber &  1906,  appellant's  counsel  filed  a  rerified 

'Behearing  denied. 


application  for  leave  to  amend  the  assign- 
ment of  errors,  and  to  cause  notice  to  be 
given  to  said  William  A.  Brown.  It  is  shown 
that  on  account  of  the  serious  Illness  of  the 
senior  counsel  for  appellants,  the  work  of  the 
firm  was  devolved  wholly  upon  the  Junior 
member;  and  that  In  the  preparation  of  the 
record,  either  through  Inadvertence  of  the  af- 
fiant or  of  the  stenographer,  or  because  of 
confusing  the  names  of  William  B.  Brown 
and  William  A.  Brown,  the  name  of  the  lat- 
ter was  omitted  from  the  assignment  of 
errors.  The  right  of  appeal  is  given  by  stat- 
ute, or  It  does  not  exist  In  acquiring  Juris- 
diction over  a  particular  cause,  this  court 
does  not  exercise  its  inherent  powers,  but 
must  exact  a  compliance  with  statutory  pro- 
visions. Appeals  must  be  taken  within  one 
year  from  the  time  the  Judgment  is  rendered. 
If  a  part  only  of  several  coparties  desire  to 
take  a  vacation  appeal,  they  must  serve  writ- 
ten notice  of  the  appeal  upon  all  the  other 
coparties  or  their  attorneys  of  record,  and 
file  proof  thereof  with  the  clerk  of  this  court, 
and  in  case  of  the  nonresldence  of  any  copar- 
ty  not  Joining  in  the  appeal,  and  having  no 
attorney  of  record  upon  whom  notice  may  be 
served  in  this  state,  then  notice  to  such  party 
must  be  glv«i  by  publication.  Section  647, 
Bums'  Ann.  St  1901. 

It  Is  apparent  that  the  year  within  which 
an  appeal  must  be  perfected  had  expired  be- 
fore the  application  to  amend  was  made.  If 
the  application  had  been  filed  within  the 
year,  we  might  find  the  showing  sufficient  to 
excuse  the  omission  and  Justify  the  granting 
of  leave  to  make  the  necessary  amendment, 
but  the  request  now  made  Involves  the  power 
and  authority  of  the  court  The  right  of 
appeal  being  statutory  and  to  be  exercised 
within  a  prescribed  time,  the  court  Is  for- 
bidden to  extend  that  time  and  enlarge  the 
right  by  permitting  appellants  to  make  a 
vital  amendment  to  the  assignment  of  errors 
after  the  expiration  of  the  year  allowed  for ' 
taking  the  appeal.  It  is  well  settled  that  in 
vacation  appeals  all  parties  against  whom 
Judgment  was  rendered  must  be  made  co-ap- 
peliants  in  this  court  or  the  appeal  will  be 
dismissed,  for  the  reason  that  In  such  case  we 
have  no  Jurisdiction  to  determine  the  case  on 
Its  merits.  Polk  v.  Johnson  (Ind.  Sup.)  78 
N.  B.  652;  Chicago,  etc.,  R.  Co.  v.  Walton, 
165  Ind.  642,  74  N.  E.  988;  Moore  v.  Fergu- 
son. 163  Ind.  395,  72  N.  E.  126;  Rich  Grove 
Tp.  et  al.  T.  Emmett  et  al.,  163  Ind.  560,  72 
N.  E.  543;  Haymaker  r.  Schneck,  160  Ind. 
443,  67  N.  E.  181 ;  North  v.  Davlsson,  157  Ind. 
610,  62  N.  B.  447 ;  Brown  et  al.  v.  Sullivan, 
158  Ind.  224,  63  N.  E.  302;  Mellott  y.  Mess- 
more,  158  Ind.  297.  63  N.  B.  451;  Smith  v. 
Fairfield,  157  Ind.  491,  61  N.  E.  560;  Owen 
V.  Dresback.  154  Ind.  392.  66  N.  E.  22,  848; 
McKee  T.  Root  153  Ind.  314,  64  N.  B.  802: 
Crist  et  al.  v.  Wayne,  etc..  Association,  151 
Ind.  245,  61  N.  B.  368;  Midland  Ry.  Co.  v. 
St  Clalr,  144  Ind.  363;  Shuman  v.  Collls,  144 
Ind.  333,  43  N.  E.  257;  Gregory  T.  Smith,  138 
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Ind.  48,  88  N.  B.  S95:   Holloran  t.  Midland 
Ry.  Co.,  129  Ind.  2T4,  28  N.  B.  649. 
Tbe  appeal  Is  accordingly  dismissed. 

<16»  Ind.  U) 

KENTUCKY  &  INDIANA  BRIDGE  &  R.  CO. 

V.  MOHAN.    (No.  20.946.)  I 
(Supreme  Court  of  Indiana.    March  IS,  1907.) 

1.  Masteb  and  Sxrvant— Injuries  to  Skbv- 
ANT— Deteotivk  Appliances. 

It  is  the  duty  of  the  master  to  exercise 
ordinary  care  to  furnish  or  provide  machinery 
and  appliances  reasonably  sate  and  suitable  for 
his  employes,  and  to  exercise  a  reasonable  super- 
vision in  keepiuK  them  in  a  reasonably  safe 
condition  for  use. 

[Ekl.  Note.— For  cases  in  point,  see  (Tent  Dig. 
vol.  34.  Master  and  Servant,  U  173,  178.  203.] 

2.  Same— Pleading— Negligencb  of  Master. 

In  an  action  for  personal  injuries  while 
employed  as  a  motorman,  the  first  paragraph  of 
the  complaint  alleged  that  it  was  necessary  for 
the  safe  operation  of  the  car  and  the  safety 
of  the  employes  in  cliarge  that  the  brake  rod 
should  he  sound  and  in  good  condition ;  that  at 
the  time  of  the  injury  said  brake  rod  was  in 
a  dangerous  and  defective  condition,  which 
was  unknown  to  plaintiff,  but  was  well  known 
to  defendant.  The  second  paragraph  was  the 
same  as  the  first,  except  that  it  stated  that  it 
was  necesmry  that  the  brake  rod  should  be  of 
suflicient  size  and  to  stand  the  pressure  of  the 
brakes,  and  that  said  rod  was  defective,  in  that 
it  was  too  small  and  insufficient  to  stand  such 
pressure,  which  was  unknown  to  plaintitP.  but 
was  well  known  to  defendant,  or  could  have  been 
known  by  it  by  reasonable  diligence.  There  was 
no  charge  that  the  rod  was  in  a  defective  con- 
dition when  placed  in  the  car.  but  the  theory 
was  that  it  became  defective  by  wear.  Held, 
that  no  actionable  negligence  was  alleged:  it 
not  being  charged  that  defendant  had  knowledge 
of  the  defect  a  sufficient  leiigth  of  time  to  have 
repaired  it. 

Appeal  from  Circuit  Ctourt,  Floyd  County; 
Wm.  C.  Dtz,  Jndge. 

Action  by  James  Moran  against  the  Ken- 
tncky  &  Indiana  Bridge  &  Railroad  Company. 
From  a  Judgment  for  plnlntlff,  defendant  ap- 
,pealed  to  tbe  Appellate  Ckinrt  (79  N.  E.  213), 
by  whicb  tbe  case  was  transferred  to  tbe 
Supreme  Ourt  under  Bums'  Statutes  1901, 
§  1337J,  subd.  1. 

Geo.  H.  Hester  and  E.  P.  Humphrey,  for 
appellant  Stotensberg  &  Weathers,  for  ap- 
pellee. 

JORDAN,  J.  The  complaint  consists  of 
two  paragraphs.  In  each  of  wbleb  appellee 
seeks  to  recover  damages  for  personal  Injur- 
tes  sustained  while  In  tbe  employ  of  appel- 
lant as  a  motorman  In  tbe  operation  of  Its 
electric  railroad.  A  demurrer  to  each  para- 
graph of  tbe  complaint  for  Insufficiency  of 
facts  was  overruled,  to  wblcb  an  exception 
was  reserved.  Answer  general  denial.  Trial 
by  Jury,  and  a  general  verdict  returned  In 
favor  of  appellee,  awarding  him  damages. 
Along  with  this  verdict  the  Jury  returned  an- 
swers to  a  series  of  interrogatories.  Tbe 
motion  by  appellant  for  a  new  trial,  based 
upon  various  grounds,  was  denied,  to  which 
ruling  it  excepted.    Judgment  on  tbe  verdict. 

The  errors  assigned  herein  relate,  first,  to 

«  BShssrlng  danlad. 


the  decision  of  tbe  court  In  overmling  the 
demurrer  to  tbe  complaint  and  to  each  para- 
graph thereof;    second.  In  denying  the  mo- 
tion for  a  new  trlah    The  first  paragraph  of 
tbe  complaint  may  be  summarized  as  follows: 
On  the  lltb  day  of  March,  1904.  the  defend- 
ant (appellant  herein)  was  a  bridge  and  rail- 
road corporation  organized  tmder  the  laws 
of  the  state  of  Kentucky.     It  owned  and 
operated  a  line  of  electric  railroad  between 
the  cities  of  New  Albany,  Floyd  county,  Ind., 
and  Louisville,  In  the  state  of  Kentucky,  and 
on  said  day  was  engaged  In  the  business  of  a 
common  carrier  of  passengers  for  hire.    This 
line  was  equipped  with  motor  cars  propelled 
by  electricity,  and  these  cars  were  used  by 
tbe  defendant  for  the  carriage  and  tranEpo^ 
tation  of  passengers.    That  among  the  cars 
so  owned  and  operated  by  tbe  defendant  in 
Its  aforesaid  business  was  motor  car  No.  9. 
That  on  the  aforesaid  11th  day  of  March, 
1904,  plaintiff  was  in  the  employ  of  defend- 
ant, Berving  as  a  motorman,  and  by  Its  di- 
rection be  was  on  said  day  placed  In  charge 
of  said  motor  car  No.  9  to  work  and  operate 
thereon  as  a  motorman.    This  car  was  equip- 
ped with  air  brakes  which  were  operated  by 
tbe  motorman  In  cbarge  thereof  by  means  of 
a  lever,  or  handle.   In  the  front  vestibule 
That  said  brakes  consisted  of  brake  shoes  at- 
tached to  tbe  brake  beam,  and  the  latter  was 
connected  with  tbe  air  apparatua  on  the  cir 
by  an  iron  rod,  about  12  feet  long  and  %  of 
an  Inch  In  diameter,  commonly  known  and 
called  a  "brake  rod."    It  is  alleged  that  it 
was  necessary  for  the  safe  operation  of  said 
car  and  the  safety  of  tbe  passengers  carried 
therein  and  of  tbe  employes  of  tbe  defendant 
in  charge  thereof  that  said  brake  rod  should 
be  sound  and  In  good  condition  and  capable 
of  standing  the  pressure  and  tbe  force  of 
said  brakes  when  applied.    On  said  day  tbe 
brake  rod  on  said  car  was  In  a  dangerous 
and  defective  condition.  In  this:    that  said 
rod  contained  a  break  or  flaw  therein,  which 
rendered  the  same  weak  and  Insufficient  for 
the  purpose  for  whicb  it  was  Intended,  and 
liable  to  break;   that  the  dangerous  and  de- 
fective condition  of  said  brake  rod  was  un- 
known to  tbe  plalntitr,  but  was  well  known 
to  tbe  defendant,  or  by  reasonable  diligence 
In  the  premises  could  have  been  known  to 
said   defendant     On    said   day,    while  tbe 
plaintiff  was  operating  this  car  from  the 
city  of  Louisville  to  the  city  of  New  Albany, 
and  while  the  car  was  approaching  tbe  tracks 
of  tbe  Pennsylvania  Railroad,  which  crossed 
the  tracks  of  defendant  at  right  angles  at 
Vlncennes  and  Main  streets.  In  said  city  of 
New  Albany,  and  while  said  car  was  running 
downgrade.    It    became    necessary    for  tbe 
plaintiff  to  apply  tbe  brakes  on  said  car  la 
order  to  stop  It  before  reaching  tbe  crossing 
of  the  track  of  the  Pennsylvania  Raihoad. 
In  order  to  do  this,  the  plaintiff  applied  tbe 
brakes,  turning  tbe  lever,  or  handle,  thereof, 
whereupon  said  brake  rod,  by  reason  of  Its 
defective   condition,   broke,  and   bg  leasca 
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reof  plaintiff  was  unable  to  stop  said  car, 
1  It,  without  any  fault  or  negligence  on 
part,  ran  Into  and  against  a  train  stand- 
on  tbe  tracks  of  the  PennsylTanla  Ball- 
il.  That  In  said  collision,  and  by  reason 
reof,  plaintiff  was  caught  In  said  car  and 
ired  In  bis  right  hip,  leg,  back,  splne,  etc., 
permanently  crippled,  etc.,  wherefore  be 
lands  damages  for  $2,000. 
he  second  paragraph  of  the  complaint  Is 
same  as  the  first  paragraph,  except  that 
defect  in  the  brake  rod  Is  set  oat  In  the 
owing  language:  "That  It  was  necessary 
the  safe  operation  of  said  car  and  the 
>ty  of  tbe  passengers  thereon  and  of  the 
)loy£s  of  the  defendant  in  charge  thereof 
t  said  brake  rod  should  be  of  sufficient 
!  and  thickness  to  stand  the  pressure  and 
■e  of  snid  brakes  when  applied;  that  said 
was  defective.  In  this:  that  It  was  too 
ill  and  Insufficient  to  stand  tbe  pressure 
the  brakes  when  applied,  which  was  un- 
wn  to  the  plaintiff,  but  was  well  known 
:be  defendant,  or  could  have  been  known 
it  by  the  exercise  of  reasonable  diligence 
he  premises." 

ounsel  for  appellant  argue  that  each  para- 
ph of  the  complaint  is  Insufficient  in  the 
:eroent  of  material  facts,  and  therefore  the 
rt  erred  in  overruling  the  demurrer.  This 
rt  has  repeatedly  affirmed  the  well-set- 
l  rule  relating  to  master  and  servant, 
t  it  is  the  legal  duty  of  tbe  former  to  ex- 
se  ordinary  care  to  furnish  op  provide 
;hinery  and   appliances  reasonably   safe 

suitable  for  his  employes  to  perform 
ir  duties.  It  Is  the  farther  duty  of  the 
iter  to  exercise  a  reasonable  supervision 
r  e>uch  machinery  and  appliances,  and  to 
ordinary  cnre  in  keeping  or  maintaining 
same  In  a  reasonably  safe  condition  for 

Ohio,  etc,  B.  Co.  V.  Pearcy,  128  Ind. 

27  N.  E.  479 :  Evansville,  etc.,  R.  Co.  v. 
>1,  134  Ind.  ISO.  33  N.  E3.  355;  Indiana. 
,  Ry.  Co.  V,  Snyder,  140  Ind.  647,  39  N. 
912;  Brazil  Block  Coal  Co.  v.  Gibson, 
Ind.  319.  66  N.  E.  882,  98  Am.  St  Rep. 
In  an  action  by  an  injured  servant 
>se  Injury  Is  due  or  attributable  to  defects 
aachlnery  or  appliances  which  he  was  us- 
In  the  performance  of  the  work  for  which 
tiad  been  employed  to  perform,  he,  among 
!r  things,  is  required  to  show  in  bis  plead- 
that  the  master  has  failed  to  exercise  the 
;  exacted  by  law  In  originally  providing 
machinery  or  appliances  in  question,  or 
t  he  has  neglected  to  use  the  required 
»  in  keeping  or  maintaining  such  machin- 
or  appliances  in  reasonably  safe  repair. 
3ncy.  of  Pi.  &  Pr.  p.  894. 
ceplng  in  mind  tbe  well-settled  principles 
.vhicb  we  have  referred,  we  pass  to  the 
ilderatlon  of  the  sufficiency  of  tbe  com- 
nt  herein.  Tbe  question  Is  presented: 
8  this  pleading  set  out  such  a  cose  of  neg- 
nce  on  the  part  of  appellant  In  the  dis- 
rge  of  the  duties  Imposed  upon  It  by  law 
to  constitute  a  right  of  action  iu  favor 


of  appellee  for  the  injuries  of  which  he  com- 
plains? It  will  be  noted  that  the  first  para- 
graph states  that  It  was  necessary  for  "the 
safe  operation  of  said  car  and  the  safety  of 
passengers  carried  thereon  and  of  the  em- 
ployte  of  the  defendant  in  charge  thereof 
that  said  brake  rod  should  be  sound  and  In 
good  condition  and  capable  of  standing  the 
pressure  and  force  of  said  brakes  when  ap- 
plied." Possibly,  by  this  latter  statement, 
the  pleader  intended  to  show  that  the  main- 
tenance of  the  brake  rod  in  the  condition  as 
therein  stated  to  be  necessary  for  the  safe 
operation  of  the  car  and  for  the  safety  of 
the  employes  In  charge  thereof  was  a  duty 
which  defendant,  under  tbe  law,  owed  to 
plaintiff.  The  pleading  then  proceeds  to 
state  that  on  said  day  (1.  e.,  March  11,  1904) 
said  brake  rod  on  said  car  was  In  a  "dan- 
gerous and  defective  condition,  in  this:  that 
said  rod  contained  a  break  or  flaw  therein 
which  rendered  the  same  weak  and  Insuffi- 
cient for  the  purpose  for  which  It  was  intend- 
ed, and  liable  to  break;  that  the  dangerous 
and  defective  condition  of  said  brake  was 
unknown  to  the  plaintiff,  but  was  well  known 
to  the  defendant,"  etc.  There  is  no  charge 
that  the  rod  in  question  was  in  a  defective 
condition  when  It  was  originally  placed  in 
the  car,  but  apparently  tbe  theory  is  that  It 
became  defective  by  use  and  wear.  In  no 
part  of  tbe  paragraph  In  question,  however, 
does  the  pleader  in  express  or  direct  terms 
Impute  or  attribute  negligence  to  the  defend- 
ant in  the  discharge  of  the  duties  Imposed 
upon  it  by  law.  The  plaintiff  apparently  re- 
lies on  the  bare  facts  stated  therein  to  justify 
or  raise  tbe  presumption  or  Inference  that 
appellant  was  guilty  of  actionable  negligence, 
without  any  direct  or  positive  avoments  rel- 
ative thereto.  In  an  action  at  common  law 
by  a  servant  to  recover  damages  against  tbe 
master,  founded  upon  the  failure  of  the  lat- 
ter to  perform  his  legal  duties,  to  render  the 
complaint  sufficient  to  repel  a  demurrer,  the 
act  done  or  omitted  to  be  done  should  be  char- 
acterized to  have  been  negligently  done  or 
to  have  been  negligently  omitted,  as  tbe  case 
may  be.  Negligence  must  at  least  be  shown 
by  the  pleading,  either  by  direct  or  positive 
averments  or  from  the  statement  of  such 
facts  therein  as  will  clearly  raise  or  create 
an  Inference  that  the  injury  of  which  the 
plaintiff  complains  Is  the  result  or  proximate 
cause  of  defendant's  negligence.  Pennsyl- 
vania Co.  V.  Marlon,  104  Ind.  239,  3  N.  EI 
874,  and  authorities  there  cited;  Laporte 
Carriage  Co.  v.  Sullender.  165  Ind.  290,  75  N. 
E.  277 ;  Pittsburgh,  etc.,  R.  Co.  v.  Peck,  166 
Ind.  537,  76  N.  E.  163,  and  authorities  there 
cited;  Malott.  Receiver,  v.  Sample,  164  Ind. 
645,  74  N.  EL  245;  Chicago,  etc.,  R.  Co.  v. 
Barnes,  164  Ind.  143,  73  N.  E.  91,  and  au- 
thorities there  cited.  In  the  latter  case  this 
court  said:  "The  rule  affirmed  by  repeated 
decisions  of  this  court  is  that  a  general  aver- 
ment of  negligence  has  a  technical  significa- 
tion, and  In  an  action  for  negligence,  If  tbe 
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legal  duty  and  a  Tlolatlon  thereof  are  dis- 
closed, the  gNieral  averment  of  the  negU- 
geuce  complained  of  will  be  sufficient  on  de- 
murrer"— citing   authorities. 

The  mere  facts,  standing  unaided  by  any 
other  averments,  -which  disclose  that  the 
brake  rod  on  the  day  of  the  accident  contain- 
ed a  break  or  flaw  therein  which  rendered 
the  same,  as  charged,  "weak  and  insufficient 
and  liable  to  break,"  which  condition  was 
unknown  to  the  plaintiff,  but  was  well  known 
to  the  defendant,  are  not  such  as  clearly 
raise,  as  a  matter  of  law,  a  presumption  or 
Inference  that  the  defendant  was  guilty  of 
negligence.  There  are  no  specific  or  general 
averments  to  show  that  the  defendant,  after 
It  was  chargeable  with  knowledge,  either  ac- 
tual or  constructive,  in  respect  to  the  defec- 
tive appliance  in  question,  continued  there- 
after to  use  or  permit  It  to  be  used  In  the 
operation  of  the  car.  For  aught  appearing  to 
the  contrary  in  the  complaint,  the  defendant 
may  not  have  had  notice  of  the  alleged  con- 
dition of  the  brake  rod  until  the  day  of  the 
accident,  and  after  it  had  placed  the  car  In 
charge  of  the  plaintiff.  We  cannot  Indulge 
the  presumption  In  favor  of  the  plalntlCt  that 
the  defendant,  after  notice  of  its  defective 
condition,  negligently  failed  to  remedy  or 
repair  the  defects,  or  that  it  negligently  per- 
mitted the  car  to  be  used  or  operated  by 
plaintiff  while  equipped  with  the  brake  rod 
In  Its  defective  or  weak  condition.  As  against 
the  pleading,  nothing  to  the  contrary  appear- 
ing, we  may  assume  that  the  time  which  in- 
tervened between  that  at  which  the  defend- 
ant acquired  notice  or  knowledge,  actual  or 
constructive,  of  the  Insufficient  condition  of 
the  brake  rod  and  the  time  of  the  accident, 
was  not,  under  the  circumstances,  of  suffi- 
cient length  to  afford  the  defendant  a  rea- 
sonable opportunity  to  repair  or  remedy  the 
defects  In  question,  or  at  least  to  warn  the 
plaintiff  prior  to  the  accident  of  the  danger 
with  which  he  was  confronted  In  the  opera- 
tion of  the  car.  Lake  Shore,  etc.,  R.  Co.  v. 
Stupack,  123  Ind.  210,  23  N.  E.  246;  Scheiber 
v.  United  Telephone  Co.,  163  Ind.  609,  613, 
65  N.  B.  742;  Malott,  Receiver,  v.  Sample, 
supra.  Had  there  been  a  general  averment 
or  charge  that  the  defendant  had  negligently 
failed  or  omitted  to  remedy  or  repair  the  de- 
fects in  the  brake  rod,  such  a  charge  would 
have  been  sufficient  to  have  embraced  or 
shown  the  facts  that  the  defendant  had  been 
afforded  a  reasonable  time  or  opportunity  to 
remedy  the  defects  in  question  after  their 
discovery.  Conrad  v.  Gray,  109  Ala.  130, 
19  South.  398.  See  other  authorities  herein- 
before cited  on  the  sufficiency  of  the  general 
charge  of  negligence. 

It  follows,  for  the  reasons  herein  stated, 
that  the  first  paragraph  of  the  complaint 
must  be  held  Insufficient  The  second  para- 
graph, upon  the  charge  of  negligence,  is 
equally  as  deficient  as  the  first.  It  is  mani- 
fest, therefore,  that  the  court  erred  In  over- 
ruling appellant's  demurrer  to  each  para- 


graph, for  which  error  the  Judgment  la  re- 
versed. Other  alleged  errors,  based  on  tlie 
denial  of  the  motion  for  a  new  trial,  are 
discussed  by  appellant's  counsel,  but  as  a  re- 
versal of  the  judgment  below  for  insufficiency 
of  the  complaint  will,  upon  another  trial, 
necessarily  result  in  reforming  the  Issues, 
hence  we  pass  these  questions  without  €x>n- 
sideratlon,  as  it  is  not  clear  that  they  •wUl 
again  arise. 

This  case  has  been  transferred  to  this  coart 
by  the  Appellate  Court  because  It  was  the 
opinion  that  the  case  of  Malott  v.  Sample, 
supra,  was  out  of  accord  with  the  law  as 
above  declared.  That  case,  as  will  be  per- 
ceived from  a  reading  of  it,  rests  on  the  ex- 
ceptional manner  In  which  knowledge  was 
sought  to  be  averred.  It  Is  true  that  the 
complaint  which  was  then  before  the  court 
contained  two  averments  of  negligence;  but 
the  first  of  said  averments  confined  the  neg- 
ligence to  the  time  when  the  defendant,  by 
the  exercise  of  ordinary  care,  might  have  dis- 
covered the  defect,  while  the  second  ■was 
coupled  with,  and  a  part  of,  a  mere  assump- 
tion of  the  existence  of  matter  which  bad 
not  been  directly  averred.  Thus  understood. 
Malott  V.  Sample,  supra.  Is  in  no  wise  out 
of  accord  with  the  authorities. 

Judgment  reversed  and  cause  remanded, 
with  instructions  to  the  lower  court  to  sus- 
tain the  demurrer  to  each  paragraph  of  the 
complaint,  with  leave  to  amend. 


(16S  tnd.  net 
INLAND  STEEL  CO.  v.  SMITH.    (No. 
20.749.) 
(Supreme  Court  of  Indiana.    March  16,  1907.) 

1.  Tbtal  —  Genebal     Vebdict  —  Iktebbooa- 

TOBIES. 

The  answers  to  special  Interrogatories  over- 
ride the  general  verdict  only  when  both  cannot 
stand;  the  conflict  beinK  such  as  to  be  beyond 
the  possibility  of  beine  removed  by  any  evidence 
admissible  under  the  issues. 

[Ed.  Note. — For  cases  in  point,  see  CenL  Jyig. 
vol.  46,   Trial,   S   837-860.] 

2.  Sam1>— INCOKSISTENT  AH 8 WJOH— EFFECT. 

Answers  to  special  interroKatories  which 
are  inconsistent  with  each  other  cannot  control 
the  general  verdict. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  S  856.] 

3.  Same— Pbesumptions. 

Presumptions  and  intendments  will  be  in- 
dul)(ed  in  in  favor  of  a  general  verdict  but  none 
will  be  indulged  in  in  favor  of  the  answers 
to  special  interrogatories. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.    46.   Trial,   S§   856-860.] 

4.  Same. 

The  complaint  in  an  action  for  injnries  to 
an  employe  struck  by  a  traveling  crane  alleged 
that  the  employer  was  negligent  because  it  ran 
the  crane  without  warning;  that  the  employ^ 
did  not  know  that  the  crane  was  operated  in 
the  manner  it  was,  and  did  not  tmow  the  danger 
of  his  position ;  and  that  it  was  the  duty  of  the 
employer  to  give  notice  of  the  crane's  approacli. 
The  jury  in  answer  to  special  interrogat<Hies 
stated  that  the  employe's  injury  resulted  from 
the  negligence  of  the  employer's  superintendent 
in  not  giving  the  needed  instructions  to  the  em- 
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ploy^  and  In  failine  to  give  notice  to  the  em- 
ploy* of  the  approach  of  the  crane.  Beld  that, 
as  the  answers  to  the  special  inteirOKatories  did 
not  exclude  the  employer's  Kuilt  of  negliKence 
as  charged  in  the  complaint,  they  did  not  over- 
ride the  general  verdict  in  favor  of  the  employt 
fEd.  Note.— For  cases  in  point,  gee  Cent.  Die 
ToU    46.  Trial,   !8   &56-«60.] 

5.  Appeai.  —  InsTBUcnoNa  in  Reooxd  — Bx- 
cEPTioNB— Review. 

Where  instmctions  requested  by  the  party 
complaining  are  copied  into  the  transcript  with- 
out any  memorandum  signed  by  the  Jndfce,  as 
required  by  Acts  1903,  p.  33a  c.  193.  I  1,  in- 
dicating which,  if  any,  of  the  instructions  were 
refused,  the  refusal  _  to  give  the  requested  in- 
stmctions is  not  reviewable. 
0.  TBIAI/—INSTBUCTI0S8— Exceptions. 

Under  Acts  1903.  p.  338,  c.  193,  I  1,  pro- 
vidintt  that  exceptions  to  the  refusal  of  instruc- 
tions may  be  taken  at  any  time  during  the 
term,  and  the  party  excepting  shall  enter  at 
the  close  of  such  instructions  a  memorandum, 
which  shall  be  dated  and  signed,  setting  forth 
that  such  party  excepts  to  the  refusal,  etc  the 
failure  of  the  attorney  to  date  the  memorandum 
mtered  at  the  close  of  instructions  refused  is 
fatal,  and  the  exceptions  thereto  are  not  avail- 
able. 

[£^  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  {{  6S6,  695.] 

7.  Bahe— ExcEPnons  in  Gboss. 

An  exception  to  all  of  instructions  numbered 
is  an  exception  in  gross,  and  to  be  available  all 
must  be  bad. 

[VjA.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  !  694.1 

8.  ApPEAir— Briefs— References  to  Record — 
RuuNos  ON  Evidence. 

The  rulings  of  the  court  in  admitting  evi- 
dence will  not  be  reviewed  where  appellant  does 
not  in  his  brief  specify  the  page  and  line  of  the 
record  where  the  rulings  may  be  found. 

[Ed.  Mote.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  I  3095.] 

9.  Same  —  AssiaNMENTS  of  Error  —  Indefi- 
niteness. 

An  assignment  that  an  instruction  or  ruling 
was  erroneous,  or  that  a  motion^  for  a  new 
trial  was  not  supported  by  the  evidence,  with- 
out giving  apy  specific  reason,  is  too  Indefinite 
to  present  any  question. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  !S  2997-3001.] 

Appeal  from  Superior  Court,  La  Porte 
County ;   H.  B.  TuthlU.  Judge. 

Action  by  Fred  Smith  against  the  Inland 
Steel  Company.  From  a  Judgment  of  the 
Appellate  Court  (75  N.  B.  862),  affirming 
a  Judgment  for  plaintiff,  defendant  appeals 
under  Bums'  Ann.  St  1901,  I1337J,  cL  8. 
Affirmed. 

N.  L.  Agnew,  for  appellant  Cmmpacker 
tt  Moran,  for  appellee. 

MONKS,  J.  This  action  was  brought  by 
appellee  to  recover  damages  for  injuries  re- 
ceived by  him  while  in  the  service  of  appel- 
lant The  Jury  returned  a  general  verdict 
In  favor  of  appellee  and  also  answers  to  In- 
terrogatories, submitted  by  the  court  Ap- 
pellant's motion  for  a  Judgment  In  its  favor 
on  the  answers  to  the  interrogatories  not- 
withstanding the  general  verdict,  and  Its  mo- 
tion for  a  new  trial,  were  overruled,  and 
Judgment  rendered  on  the  general  verdict  In 
favor  of  appellee.    The  errors  assigned  call 


in  question  the  action  of  thecotart  In  over- 
ruling (1)  the  motion  for  Judgment  in  favor 
of  appellant  on  the  answers  to  the  Interroga- 
tories notwithstanding  the  general  verdict; 

(2)  the  demurrer  to  the  amended  complaint: 
and  (3)  the  motion  for  a  new  trial. 

Appellant  insists  that  the  answers  of  the 
Jury  to  the  interrogatories  are  Inconslstoit 
with  the  general  verdict,  because  they  show 
(1)  that  appellee  was  guilty  of  contributory 
negligence ;  (2)  that  appellant  was  not  guil- 
ty of  the  negligfflice  alleged  In  the  complaint ; 

(3)  that  no  person  in  the  employment  of  ap- 
pellant saw  appellee  at  the  time  of  his  injury 
or  knew  of  the  danger  which  menaced  him,  and 
appellant  could  not  be  held  liable  to  appellee 
for  the  failure  of  appellant  to  warn  appellee  of 
the  approach  of  the  electric  crane  which  In- 
jured him.  The  party  In  whose  favor  a  gen- 
eral verdict  is  returned  Is  not  required  to  sus- 
tain the  same  by  the  answers  to  the  inter- 
rogatories. The  general  verdict  sustains  It- 
self. In  this  case  such  verdict  necessarily 
determined  all  material  Issues  In  favor  of 
appellee ;  that  his  injury  was  caused  by  some 
one  or  all  of  the  acts  of  negligence  alleged 
in  the  complaint,  and  that  appellee  was  not 
g^ullty  of  any  negligence  which  contributed 
to  his  Injury.  It  Is  well  settled  that  unless 
the  answers  to  the  Interrogatories  are  in  Ir- 
reconcilable conflict  with  the  general  verdict, 
the  court  did  not  err  In  overruling  appellant's 
motion  for  a  Judgment  In  its  favor.  It  Is 
not  sufficient  that  said  answers  are  merely 
Inconsistent  with  the  general  verdict  The 
answers  of  the  Jury  to  Interrogatories  over- 
ride the  general  verdict  only  when  both  can- 
not stand ;  the  conflict  being  such  on  the  face 
of  the  record  as  to  be  beyond  the  possibility 
of  being  removed  by  any  evidence  admissible 
under  the  issues  in  the  cause.  Pittsburgh, 
etc.,  R.  Co.  V.  Lightheiser,  166  Ind.  — ,  78 
N.  E.  1033,  1036,  and  cases  cited.  In  deter- 
mining this  question,  we  can  look  only  to 
the  complaint,  answer,  the  general  verdict 
the  Interrogatories,  and  the  answers  thereto. 
Consolidated  Stone  Co.  v.  Summit,  152  Ind. 
297,  300-302,  68  N.  B.  235.  It  appears  from 
the  record  that  appellee  was  in  the  service 
of  appellant,  and  that  while  engaged  in  fas- 
tening a  wooden  "cleat"  upon  an  upright  iron 
or  steel  pillar,  about  18  feet  above  the  floor 
in  the  open  hearth  department  of  appellant's 
steel  plant,  then  in  process  of  construction 
and  equipment,  he  was  Injured  by  an  electric 
crane  in  said  open  hearth  department;  the 
allegations  concerning  appellant's  negligence 
being  as  follows :  "That  while  be  was  in  said 
position  defendant  negligently  and  carelessly, 
without  warning  or  notice  of  any  kind  to  the 
plaintiff,  ran  said  traveling  crane  noiselessly 
and  quietly  down  and  against  and  upon  said 
plaintiff;  that  defendant  n^Ugently  failed 
to  equip  said  crane  with  a  bell  or  other  means 
fbr  the  purjiose  of  warning  persons  that 
might  be  Injured  by  It  when  said  crane  was 
put  In  motion,  and  said  defaidant  negligently 
constructed  said  crane  so  that  In  passing  said 
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pillar  on  said  horizontal  beam  It  passed  reiy 
close  to  it;  that  plaintiff  did  not  Imow  tliat 
said  crane  was  l)elng  operated  on  said  tiori- 
zontal  beam,  and  did  not  know  of  ttie  danger 
of  his  position,  nor  did  lie  icnow  that  said 
traveling  crane  would  not  clear  said  beam 
in  snch  manner  that  his  arm  would  not  be 
caught  by  It  as  hereinafter  complained  of; 
that  at  the  time  of  the  plaintlfTs  injury,  and 
at  the  time  of  the  running  of  said  crane  dowu 
upon  him,  the  Indiana  Bridge  Company,  by 
its  officers,  agents,  and  employte,  was  en- 
gaged In  placing  certain  large  Iron  or  steel 
plates  in  the  floor  of  said  building  and  rivet- 
ing them  to  the  beams  thereof;  that  said 
work  and  employment  made  a  great  deal  of 
noise  and  clatter,  so  that  it  was  impossible 
for  plalntlfF  to  hear  the  slight  noise  made  by 
the  moving  of  said  crane;  that  said  crane 
was  negligently  and  carelessly  run  against 
and  upon  the  plaintitt  by  the  defendant,  and 
plaintiff's  left  arm  between  the  elbow  and 
the  shoulder  was  crushed;  that  said  injury 
Is  permanent  and  will  continue  throughout 
the  life  of  plaintiff,  and  is  due  wholly  to  snid 
negligence."  It  is  not  necessary  to  determine 
whether  any  of  the  answers  of  the  Jury  to  the 
interrogatories  show  that  appellee  was  guilty 
of  contributory  negligence,  for  the  reason 
that,  if  there  are,  they  are  inconsistent  with 
other  answers  of  the  Jury  on  that  subject 
and  cannot  control  the  general  verdict  l>e- 
cause  they  destroy  each  other.  Pittsburgn, 
etc.,  R.  Co.  V.  Lighthelser,  106  Ind.  — ,  78 
N.  E.  1033,  1030,  and  cases  cited. 

Appellant's  second  insistence  Is  based  on 
the  following  interrogatories  and  the  answers 
thereto:  "(94)  Did  the  plaintiff's  Injury  re- 
sult from  the  negligence  of  any  person  in  the 
employ  of  the  defendant  on  the  12th  of  June, 
1902?  Ans.  Yes.  (95)  If  you  answer  the 
foregoing  interrogatory  in  the  affirmative, 
please  state  the  name  of  the  employs,  and 
what  be  was  doing.  Ans.  McCullom,  the  su- 
perintendent of  the  electrical  department  of 
the  Inland  Steel  Company.  No  evidence  as 
to  what  he  was  doing.  (90)  If  you  answer 
the  last  preceding  interrogatory  but  one  in 
the  affirmative,  please  stat«  in  what  such  neg- 
ligence consisted.  Ans.  In  not  giving  the 
needed  Instructions  to  the  plaintiCT.  (97)  Was 
the  plaintiff's  injury  directly  due  to  the  fail- 
ure of  any  person  to  give  him  notice  of  the 
approach  of  the  crane  at  the  time  of  his 
Injury?  Ans.  Yes.  (98)  If  you  answer  the 
preceding  Interrogatory  in  the  affirmative, 
please  state  who  It  was  that  failed  to  give 
such  notice.  Ans.  McCullom.  (99)  If  yon 
answer  the  last  preceding  Interrogatory  but 
one  in  the  affirmative,  please  state  what 
warning  or  notice  could  have  been  given  the 
plaintiff  that  was  not  given.  Ans.  By  placing 
a  man  to  warn  all  of  approaching  danger." 
The  Jury  by  said  answers  do  not  find  that 
the  acts  of  omission  mentioned  in  said  an- 
swers were  the  only  causes  of  appellee's  in- 
Jury.  We  cannot  Indulge  in  presvunptions 
and  intendments  in  favor  of  said  answers  of 


the  Jury,  even  If  by  so  doing,  they  nould 
show  that  the  only  acts  of  negligence  of 
which  appellant  was  guilty  were  those  stated 
in  said  answers,  because  said  answers  cannot 
be  aided  by  any  presumptions  and  intendments 
will  be  Indulged  In  In  favor  of  the  general  ver- 
dict, and  none  will  be  indulged  In  in  favor  of 
the  answers  to  the  Interrogatories.  Consoli- 
dated Stone  Co.  v.  Summit,  152  Ind.  297,  301, 
53  N.  E.  235,  and  cases  cited.  For  aoght  that 
appears  in  said  answers,  appellant  may  have 
I)een  guilty  of  all  the  acts  of  negligence  al- 
leged in  the  complaint  The  theory  of  the 
complaint  was  that  under  the  facts  alleged 
therein  it  was  the  duty  of  appellant  to  warn 
appellee  of  the  approach  of  the  crane.  Upon 
this  theory  the  fact  tliat  no  person  In  the  em- 
ployment of  appellant  saw  appellee  at  the 
time  of  his  injury,  or  knew  of  the  danger 
which  menaced  him,  would  not  relieve  ap- 
pellant of  such  duty.  As  appellant  has  ad- 
mitted in  its.  brief  the  sufficiency  of  the 
amended  complaint,  we  have  assumed  the 
same  is  sufficient  without  considering  or  de- 
termining that  question. 

C!omplatnt  is  made  by  appellant  of  the  In- 
structions given  by  the  court  of  its  own  mo- 
tion, and  of  the  refusal  of  the  court  to  glre 
certain  Instructions  requested  by  appellant 
Appellee  insists  that  no  question  Is  presented 
by  the  record  as  to  intructions  given  or  re- 
fused by  the  court  because  said  instructions 
given  and  refused  and  the  exceptions  thereto 
are  not  In  the  record.  It  Is  evident  from  an 
examination  of  the  record  that  there  has 
been  an  attempt  to  make  the  instructions 
given  and  refused  and  the  exceptions  there- 
to, a  part  of  the  record,  not  by  a  bill  of 
exceptions,  but  under  section  1  of  Acts  1903, 
p.  338,  c.  193.  The  section  provides,  as  to  In- 
structions requested,  that:  "All  instructions 
requested  shall  be  plainly  written  and  nao>- 
bered  consecutively  and  signed  by  the  party 
or  his  counsel.  The  court  shall  Indicate  be- 
fore instructing  the  Jury,  by  a  memorandim). 
In  writing  at  the  close  of  the  Instructions  so 
requested  the  numbers  of  those  given  and 
of  those  refused  and  such  memorandmn  shall 
be  signed  by  the  Judge."  By  this  method, 
the  court  Itself  without  a  bill  of  exceptloM 
makes  the  record  show  which  of  the  Instror- 
tions  requested  were  given  and  which  were 
refused.  Instructions  r^uested  by  appellant 
are  copied  Into  the  transcript,  but  there  is 
no  memorandum  signed  by  the  Judge  as  re- 
quired by  said  section,  indicating  wblcli.  if 
any,  of  the  instructions  requested  were  giv- 
en or  refused  by  the  court  Witboat  sncli 
memorandum,  we  cannot  determine  whether 
any  or  all  of  the  Instructions  requested  were 
given  or  refused.  It  is  evident  that  no  qnes- 
tion  is  presented  as  to  the  instructions  re- 
quested. 

As  to  the  exceptions  to  instructions  girei 
and  refused,  said  section  (Acts  1903.  p.  338, 
c.  193)  provides  that:  "Exceptions  to  the 
giving  or  refusing  of  instructions  may  be 
taken  at  any  time  during  the  term,  and  the 
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■ame  may  be  taken  orally  and  entered  upon 
the  record  or  minutes  of  the  court,  or  hi 
vrriting  at  the  close  of  the  instructions  re- 
quested, or  given  by  the  conrt  of  its  own  mo- 
tion, in  which  case  the  party  excepting  or 
his  connael,  shall  enter  at  the  close  of  such 
instructions  a  memorandum,  which  shall  be 
dated  and  signed,  setting  forth  in  substance 
tliat  such  party  excepts  to  the  giving  or  to 
the  refusing,  as  the  case  may  be,  of  each  of 
the  above  instructions,  designated  by  its 
number."  Appellant  by  its  attorneys  enter- 
ed and  signed  a  memorandum  in  writing  as 
required  by  said  section  at  the  close  of  the 
instructions  given,  but  failed  to  date  the 
same  as  required  In  said  section.  The  date 
Is  quite  aa  material  as  the  signature  of  a 
party  or  his  counsel.  This  was  not  sufficient 
compliance  with  said  act  to  make  said  excep- 
tions available.  Malott  v.  Hawkins,  159  Ind. 
127,  137-138,  63  N.  E.  808,  and  cases  cited. 

The  record  shows  that  appellant  excepted 
orally  to  certain  instructions  glvsa.  as  fol- 
lows: "And  the  defendant  excepts  to  all  of 
said  instructions  numbered  12,  13,  15,  16,  17, 
18,  20,  and  22."  This  exception  was  in  gross 
to  all  said  instructions  and  to  be  available 
all  must  be  bad.  It  is  not  claimed  by  ap- 
pellant that  all  the  instructions  named  are 
bad.  Said  exception  is  not  therefore  avail- 
able.   Ewbank's  Manual,  {  28,  p.  36. 

Complaint  is  made  by  appellant  of  certain 
rulings  of  the  court  in  admitting  evidence 
over  its  objection,  but  the  page  and  line  of 
the  record  where  such  rulings  may  be  found 
is  not  pointed  out  in  appellant's  brief.  It 
has  been  uniformly  held  by  this  court  that, 
whenever  appellant  fails  to  specify  the  page 
and  line  where  the  ruling  excluding  or  ad- 
mitting evidence  may  be  found,  the  court 
will  not  search  the  record  to  find  It,  but  will 
disregard  any  such  question.  Ewbank's  Man- 
ual, f  182,  p.  277;  Providence,  etc.,  Co.  t. 
Wolf,  166  Ind.  — ^,  80  N.  B.  26,  and  cases 
Cited. 

All  questions  not  stated  la  appellant's 
statement  of  points  are  waived. 

Stating  in  the  points  that  an  instruction  or 
ruling  of  the  court  "was  erroneous,"  or  that 
"a  motion  for  a  new  trial  was  not  supported 
by  sufficient  evidence,"  or  the  like,  without 
giving  any  specific  reason  therefor,  is  too 
Indefinite  to  present  any  question.  Pitts- 
burgh, etc.,  R.  Co.  V.  Lightbelser,  166  Ind. 
— ,  78  N.  B.  1033,  1040,  1043,  and  cases  cited. 

Having  determined  all  the  questions  not 
waived  and  finding  no  available  error,  the 
Judgment  of  the  La  Forte  superior  court  Is 
affirmed. 


(Its  Tnd.  563) 

STATE  ex  rel.  SHBNK  v.  LUNG  et  al.    (No. 

21,000.)! 
(Supreme  C!ourt  of  Indiana.    March  18.  1907.) 
L  Affea]>-Fii?ai.  Judqmkki. 

A   jndKment   reciting   the  sustaining  of  a 
demnrrer   of   each   dpfendant   separately  to   the 
amended  complaint  to  which  plaintiff  excepted 
'BebeariBs  denied. 


and  that  plaintiff  falllnir  to  plead  further,  it 
was  adjudged  that  defendants  recover  the  costs 
taxed,  wliile  a  statement  in  the  entry  to  the 
effect  that  plaintiff  took  nothiuK  by  reason  of 
her  complaint,  or  that  defendants  ko  without 
day,  would  liave  been  in  better  form,  is,  never- 
theless, a  8nal  judgment  within  Burns'  Ann.  St. 
1001.  i  670,  providine  that  on  appeal  the  court 
shall  disregard  defects  in  form  amendable  by 
the  court  below. 

[Ed.  Note. — For  canes  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  H  494-509.] 

2.  Sake  —  AssioKMENTS   of   Bbbob  ^  Sutfi- 

CIBNCT. 

Where  each  of  several  defendants  filed  a 
separate  demurrer  to  the  complaint,  an  assign- 
ment that  the  conrt  erred  in  sustainini;  "the 
demurrer  to  •  •  *  complaint"  presents  no 
question  for  review. 

Appeal  from  Circuit  Ciourt,  De  Kalb  Coun- 
ty ;  Emmett  A.  Bratton,  Judge. 

Action  by  the  state,  on  the  relation  of 
Rebecca  Shenk,  against  Noah  A.  Lung  and 
others.  There  was  a  Judgment  of  the  Appel- 
late Court  (77  N.  E.  860,  79  N.  B.  1092)  dis- 
missing an  appeal  from  a  Judgment  sustain- 
ing demurrers  to  the  complaint,  and  the  cause 
was  transferred  from  the  Appellate  Court 
under  Burns'  Ann.  St.  1901,  S  1337J,  subd.  2. 
Motion  to  dismiss  appeal  overruled,  and 
Judgment  of  trial  court  affirmed. 

P.  V.  Hoffman,  for  appellant  J.  B.  &  J. 
H.  Rose  and  J.  W.  Baxter,  for  appellees. 

MONTGOMBRT,  a  J.  The  relatrix 
brought  this  action  against  appellee  Noah 
Lung  and  his  sureties  upon  a  guardian's 
bond. 

Appellees  demurred  severally  to  the  amend- 
ed complaint,  on  the  ground  that  the  facts 
stated  therein  were  not  sufficient  to  con- 
stitute a  cause  of  action.  The  demurrer  of 
each  of  the  appellees  was  sustained,  to  which 
the  relatrix  excepted,  and,  failing  to  plead 
further,  the  court  rendered  Judgment  against 
her  for  costs.  A  term  time  appeal  was  taken 
and  perfected,  and  the  assignment  of  errors 
is  "that  the  De  Kalb  circuit  court  erred  In 
sustaining  the  demurrer  to  the  appellant's 
amended  complaint."  Appellees  have  filed  a 
motion  to  dismiss  the  appeal  for  the  reason 
that  the  record  does  not  show  the  rendition 
of  a  final  Judgment  This  motion  challenges 
our  Jurisdiction  and  demands  primary  con- 
sideration. 

The  entry  appearing  in  the  record  from 
which  the  appeal  was  prosecuted  reads  as 
follows:  "Come  the  parties  by  counsel.  The 
demurrer  of  each  defendant  heretofore  filed 
to  the  amended  complaint  herein  is  now  by 
the  court  sustained  aa  to  each  defendant, 
separately  and  severally,  to  which  ruling  of 
the  conrt  the  plaintiff  excepts,  and,  the  plain- 
tiff falling  to  plead  further  herein,  it  is  there- 
fore considered  and  adjudged  by  the  court 
that  the  defendants  do  have  and  recover  of 
and  from  the  plaintiff  the  costs  of  this  ac- 
tion herein  made,  taxed  at dollars." 

No  particular  form  of  words  is  usually  con- 
sidered necessary  to  show  the  rendition  of  a 
Judgment;   and  a  Judgment  Is  final  If  It  at 
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once  disposes  of  the  entire  controTersy,  set- 
tling the  rights  of  the  parties,  and  leaving 
nothing  for  further  consideration,  Elliott's 
Appellate  Procedure,  8  90;   Starkey  et  al.  t. 

Starkey  et  al.,  166  Ind.  ,  76  N.  E.  876; 

Keller  v.  Jordan,  147  Ind.  113,  115,  46  N.  B. 
343 ;  Champ  et  al.  v.  Kendrick,  130  Ind.  645, 
540,  30  N.  E.  635. 

Appellees'  counsel  have  cited  a  number  of 
cases  to  the  effect  that  an  entry  showing 
merely  that  the  court  sustained  a  demurrer 
to  the  complaint,  and  the  plaintiff  refused  to 
plead  further,  falls  to  show  a  final  Judg- 
ment. This  is  the  law  beyond  controversy, 
but  the  record  before  us  goes  further.  A  de- 
cision sustaining  a  general  demurrer  to  a 
complaint,  holding  the  facts  pleaded  Insuffi- 
cient to  constitute  a  cause  of  action  and  that 
conceding  their  truth  the  plaintiff  cannot 
recover,  may  be  likened  to  a  general  finding, 
or  the  statement  of  conclusions  of  law  in 
favor  of  a  defendant,  from  which  no  appeal 
can  be  taken.  Such  finding  and  conclusions 
of  law  must  be  followed  by  a  Judgment  be- 
fore an  api)eal  is  allowed.  If  in  this  case 
the  entry  had  closed  with  the  ruling  upon 
demurrer,  the  authorities  are  numerous  and 
uniform  holding  that  an  attempted  appeal 
would  have  been  premature.  The  court  had 
no  power,  upon  sustaining  appellees'  demur- 
rers, to  require  plaintiff  to  amend  her  com- 
plaint ;  but,  if  asked,  leave  to  amend  would 
doubtless  have  been  granted.  Amendment 
was  optional  with  plaintiff,  subject  to  consent 
of  the  court.  The  record  indicates  an  elec- 
tion by  plaintiff  to  stand  upon  the  sufficiency 
of  the  complaint  by  her  exception  to  the  rul- 
ing upon  demurrer  and  failure  to  plead  fur- 
ther. The  only  action  left  to  the  court  in  the 
exercise  of  its  Jurisdiction  over  the  cause 
was  to  render  Judgment  In  favor  of  the  de- 
fendants. This  Judgment  was  accordingly 
pronounced  and  entered— not  merely  that  de- 
fendants recover  the  costs  occasioned  by  the 
demurrer,  but  that  they  recover  all  costs 
made  in  the  action.  This  completely  dis- 
posed of  the  cause  as  to  all  the  parties  and 
all  the  Issues,  and  the  action  was  no  longer 
pending  in  court  for  any  purpose.  It  Is  pro- 
vided by  statute  that  "In  all  civil  actions  the 
party  recovering  Judgment  shall  recover  costs, 
except  in  those  cases  in  which  a  different 
provision  is  made  by  law."  Section  599, 
Burns'  Ann.  St  1901. 

The  Judgment  shown  by  this  record  was 
manifestly  erroneous.  If  rendered  upon  any 
other  assumption  than  that  of  a  final  dispv 
'sltion  of  the  cause.  A  statement  In  the  entry 
to  the  effect  that  plaintiff  take  nothing  by 
reason  of  her  complaint,  or  tliat  defendants 
go  without  day,  would  liave  been  better  in 
form,  but  could  not  have  disposed  of  the 
cause  more  effectually,  than  did  the  Judgment 
for  all  the  costs  rendered  in  pursuance  of 
the  holding  that  the  complaint  was  In- 
sufficient and  plaintiff's  election  to  contest 
that  decision.  It  is  provided  by  section 
670,  Burns'   Ann.   St.  1901,  that  upon  ap- 


peals the  court  shall  disregard  "any  de- 
fect in  form,  variance,  or  imperfections 
contained  In  the  record,  pleadings,  process, 
entries,  returns,  or  other  proceedings  therein, 
which  by  law  might  be  amended  by  the  court 
below,  but  such  defects  shall  be  deemed  amend- 
ed In  the  Supreme  Court."  The  Supreme 
Court  of  Minnesota,  applying  a  statute  simi- 
lar In  substance  to  the  proposition  under  con- 
sideration, said:  "The  omission  to  insert  in 
the  Judgment  that  the  defendant  go  without 
day,  or  words  to  that  effect,  does  not  affect 
the  substantial  rights  of  the  plaintiff,  and 
must  therefore  be  disregarded.  Tlie  Jndg- 
ment,  we  think,  is  a  substantial  compliance 
with  the  law,  and  an  appeal  therefrom  would 
authorize  the  appellate  court  to  review  and 
adjudicate  the  merits  of  the  case,  as  fully 
as  if  a  formal  Judgment  had  been  entered  in 
the  action."  .Xltna  Ins.  Co.  ▼.  Swift  et  aU 
12  Minn.  437,  444  (Gil.  326).  It  Is  our  concln- 
sion  that  the  Judgment  shown  by  the  record 
In  this  case  Is  final.  Matter  v.  Campbell,  71 
Ind.  612;  ^tna  Ins.  Co.  v.  Swift,  supra; 
Peters  v.  Lewis,  28  Wash.  366,  368,  68  Pac. 
869;  Lough  v.  John  Davis  &  Co.,  30  Wash. 
204,  70  Pac  491,  59  L.  R.  A.  802,  94  Am.  St 
Rep.  848 ;  Van  Home  et  al.  v.  Watrous  et  at, 
10  Wash.  526,  39  Pac.  136;  Seass  v.  Manion, 
92  111.  App.  471;  James  et  al.  v.  Moseley  et 
al.,  47  Ala.  299;  Ridiards  v.  Brice,  13  N.  T. 
St  Rep.  728;  Farris  v.  Henderson,  1  Okl. 
384,  33  Pac.  380;  Elliott's  Appellate  Pro- 
cedure, I  94;  2  Ency.  PI.  tc  Pr.  115-113:  2 
Cyc.  605-006.  The  courts  of  Texas,  Missouri, 
and  Illinois  have  declared  a  contrary  doc- 
trine, but  upon  principle  and  authority  we 
believe  the  better  rule  to  l)e  in  accord  with 
our  holdtog,  and  especially  so  In  view  of  the 
liberal  rules  of  practice  which  the  statute 
quoted  seeks  to  establish.  The  motton  to 
dismiss  the  appeal  Is  overruled. 

It  is  shown  by  the  record  that  the  defend- 
ants, three  in  number,  severally  demur  to 
the  amended  complaint  and  it  further  ap- 
pears from  the  final  entry  set  out  aliove,  that 
the  demurrer  of  each  defendant  to  the  amend- 
ed complaint  was  by  the  court  sustained  as 
to  each  defendant  separately  and  severally. 
The  assignment  of  errors  charges  that  the 
court  erred  in  sustaining  "the  demurrer  to 
appellant's  amended  complaint"  Appellees' 
counsel  Insist  that  this  assignment  Is  too  In- 
definite to  present  any  question.  The  objec- 
tion may  be  classed  as  technical,  but  it  Is 
not  without  substantial  merit  The  rules  of 
practice  available  in  trial  courts  to  make 
pleadings  more  definite  and  certain  do  not 
obtain  in  appellate  tribunals.  The  assign- 
ment of  errors  upon  appeal  stands  as  appel- 
lants' complaint,  and  to  be  sufficient  must  be 
specific  and  certain  In  pointing  out  the  al- 
leged erroneous  rulings,  and  l>e  sustained  by  i 
record. 

Appellee  Lung  was  principal  and  his  co- 
appellees  were  sureties  upon  the  guardianship 
bond  In  suit.  Appellees  severed  in  their  at- 
tack  upon   the  amended   complaint    It  Ui 
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lifest  that  three  separate  propo'sltlons 
•e  presented  to  the  court  and  decided  be- 
,  to  wit,  the  sufficiency  of  the  amended 
iplaint  as  to  each  of  the  appellees.  The 
gnment  of  errors  questions  but  one  of 
;e  rulings,  but  falls  to  specify  -which  of 
three  is  so  challenged. ' 
he  decisions  of  this  court  sustain  the  ob- 
ion  raised  by  appellees'  counsel,  and  under 
anthorities  cited  we  are  constrained  to 
I  that,  when  tested  by  the  record,  appel- 
s'  assignment  of  errors  presents  no  quea- 

for  decision.  Singer,  Adm'r,  v.  Tor- 
hlen  et  al.,  150  Ind.  287,  49  N.  E.  1055; 
'  V.  State,  140  Ind.  85,  39  N.  B.  701;  Bald- 

V.  Sutton,  148  Ind.  591,  47  N.  E.  629, 
';  Bobbins  t.  Masteller,  147  Ind.  122,  46 
E.  330;  Popljoy  v.  Miller,  133  Ind.  19, 
^.  E.  713;  BoIIn  t.  Simmons,  81  Ind.  92; 
b  Avenue,  etc.,  Bank  t.  Cooper  et  aL,  19 

App.  13,  48  N.  E.  236. 
tie  Judgment  Is  affirmed. 


[nd.  2S3) 

ERNSPERGER  et  al.  t.  CITY  OF 

MISHAWAKA.    (No.  20,854.) 
>reine  Court  of  Indiana.    March  15,  1907.) 

'tmiCIPAL    •COBPOBATIONS  —  ANNEXATION 

Territory  —  PowEB   OF  Citt   Councii. 
D  County  Board. 
Under   the    express    provisions   of   Burns' 

St.  1901,  H  36.58,  3659.  common  council 

city  has  exclusive  jurisdiction  of  proceed- 
to  annex  contiguous  territory  which  had 

leeally  platted  into  town  lots,  while  the 
J  of  county  commissioners  has  exclusive 
diction  of  a  proceeding  to  annex  unplatted 
euous  territory. 

1.  Note.— For  cases  in  point,  see  Cent  Dig. 
^6.  Municipal  Corporations,  §§  66-71.] 

vME— Proceedings— Petition. 

In  a  proceeding  before  a  board  of  commis- 

rs   to   annex   certain   property   to   a   city, 

her  the  property  is  platted  or  unplatted  is 

isdictional  fact,  which  must  be  both  alleged 

oroved. 

I.  Note. — For  cases  in  point,  see  Cent  Dig. 

66,  Municipal  Corporations,  5§  81-90.] 

iME — Statutes — Construction. 
riie  term  "platted."  as  used  in  Bums'  Ann. 
901,  {  3658,  giving  the  council  of  a  city 
liction  of  a  proceeding  to  annex   platted 
ory,  means  legal  plats  executed  for  town 
)ses  as  provided  by  sections  4411,  4413. 
.ME — Petition— Presumption. 
iVTiere   a  petition  to  the  l>oard  of  county 
lissioners  for  the  annexation  of  certain  land 
;ity  allesed  that  a  portir.n  thereof  was  plat- 
ad  unplatted,  it  could  not  be  presumed  that 
lats  of  the  platted  portion  were  illegal  for 
>urpo8e  of  sustaining  the  board's  jurisdic- 
which  extended  only  to  unplatted  territory, 
ovided  by  Bums'  Ann.  St  1901,  i  3659. 

.UE. 

Such  a  petition  is  fatally  defective,  and 
>t  be  sustained  to  the  extent  that  it  applies 
platted  territory. 

peal  from  Circuit  Court,  St.  Joseph 
ty ;  Walter  A.  Funk,  Judge, 
kceedtngs  by  the  city  of  Mlsbawaka  to 
c  certain  outlying  territory,  to  which 
edltif  William  E}rnsperger  and  others 
objections.  From  a  Judgment  orerrul- 
acb  objections,  objectors  appeaL    Case 


transferred  from  Appellate  Court  under  Act 
1901,  p.  505,  c.  247.  Reversed,  with  Instruc- 
tions. 

Anderson,  Du  Shane  &  CrablU  and  Jno.  A. 
Hlbberd,  for  appellants.  A.  G.  Graham,  Jos. 
G.  Orr,  W.  P.  O'Neill,  and  E.  H.  Schwab, 
for  appellee. 

HADIiEY,  J.  Appellee  on  December  14, 
1908,  presented  to  the  board  of  commissioners 
of  St.  Joseph  county  its  petition  praying  for 
the  annexation  of  certain  territory ;  the  open- 
ing and  only  averment  on  the  subject  in  said 
petition  being  as  follows:  "Your  petitioners, 
the  common  council  of  the  city  of  Mlsba- 
waka, state  of  Indiana,  represent  to  your 
honorable  body  that  the  following  territory 
which  they  desire  annexed  to  said  city  Is 
platted  and  unplatted  and  contiguous  to  said 
city,  namely."  Then  follows  a  description 
of  lands,  in  three  tracts,  numbered  1,  2,  and  3. 
Appellants  timely  appeared  before  the  com- 
missioners and  filed  remonstrances  against 
the  anne:^ation,  among  otbef  things  denying 
each  and  every  allegation  contained  in  the 
petition.  The  remonstrators,  having  been  de- 
feated by  the  commissioners,  appealed  to  the 
circuit  court,  where  a  similar  result  was  ob- 
tained before  the  jury.  Appellants  moved 
in  arrest  of  Judgment  on  the  ground  that 
the  petition  "does  not  show  any  cause  of 
action,  or  any  right  to  the  annexation  as 
prayed."  The  motion  was  overruled,  and 
this  action  of  the  court  is  urged  upon  us  as 
being  erroneous. 

The  question  presented  is  one  of  Jurisdic- 
tion; appellants  maintaining  that  the  peti- 
tion shows  affirmatively  that  the  board  of 
commissioners  has  no  Jurisdiction  of  the 
subject-matter,  by  reason  whereof  the  Judg- 
ment appears  without  foundation  to  rest  up- 
on. In  annexing  territory  to  the  existing 
boundaries  of  cities  In  this  state,  if  the  terri- 
tory is  contiguous  and  has  been  platted  into 
town  lots  as  prescribed  by  law,  and  the  plat 
recorded  in  the  recorder's  office  of  the  county, 
the  city  Itself  has  the  exclusive  power  to  an- 
nex such  platted  ground,  or  to  decline  It, 
as  its  common  council  may  determine.  Sec- 
tion 3658,  Bums'  Ann.  St.  1901.  It  is  only  In 
cases  where  the  city  desires  to  annex  unplat- 
ted contiguous  territory  that  county  boards 
have  any  Jurisdiction  or  authority  to  take 
cognizance  of  the  subject  Section  B659, 
Bums'  Ann.  St  1901;  Forsythe  v.  City  of 
Hammond,  142  Ind.  505,  40  N.  E.  267,  41  N. 
E.  950,  30  li.  R.  A.  676 ;  Strosser  t.  City  of 
Ft.  Wayne,  100  Ind.  443;  City  of  Logans- 
port  V.  La  Rose,  99  Ind.  117.  Therefore 
whether  the  land  proposed  for  annexation  is 
platted  or  unplatted  is  a  Jurisdictional  fact, 
which,  as  held  in  Chandler  v.  City  of  Ko- 
komo,  137  Ind.  295,  36  N.  E.  847,  must  not 
only  be  alleged,  but  proved.  See  authorities 
cited  at  page  298  of  137  Ind.,  page  848  of  36 
N.  EI;  Loeb  v.  Matbis,  37  Ind.  306.  An  at- 
tempted annexation  of  unplatted  territory  by 
the  city  council  without  the  consent  of  the 
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owner  Is  null  and  void  for  want  of  Jurisdlo 
tlon.  Indianapolis  v.  McAvoy,  86  Ind.  587; 
Strosser  t.  City  of  Et.  Wayne,  100  Ind.  443. 
In  the  latter  case  It  was  said:  "It  was  an 
attempt  by  one  tribunal  to  exercise  Juris- 
diction over  a  subject-matter  of  which  an- 
other tribunal  had  exclusive  Jurisdiction. 
There  was  not  simply  a  defect  or  irregularity 
in  the  proceedings,  but  there  was  an  absolute 
want  of  Jurisdiction  of  the  subject-matter; 
for  It  was  an  attempt  to  exercise  a  Jurisdic- 
tion given  by  the  statute  to  an  entirely  dif- 
ferent tribunal.  The  law  upon  this  subject 
is  thus  stated  by  Judge  Cooley,  who,  In 
speaking  of  the  power  to  legalize  tax  pro- 
ceedings, says:  'One  very  precise  limit  to  the 
power  to  cure  these  proceedings  is  this:  They 
cannot  be  cured  when  there  was  a  lack  of 
Jurisdiction  to  take  them.  This  is  a  rule  ap- 
plicable to  every  species  of  legal  proceed- 
ings.'" 

The  term  "platted."  as  used  in  section  3658 
of  the  annexation  statutes  In  contradistinc- 
tion to  "unplatted"  territory  as  used  in  sec- 
tion 3650,  has  a  technical  signification,  and 
means  legal  plats,  a  platting  for  town  pur- 
poses In  accordance  with  the  provisions  of 
sections  4411,  4413,  Burns'  Ann.  St  1901; 
and  when  employed  In  a  petition  for  annexa- 
tion will  be  presumed  to  be  used  In  its  statu- 
tory sense.  Forsythe  v.  City  of  Hammond, 
142  Ind.  505,  510,  40  N.  E.  267,  41  N.  B.  050, 
30  L.  R.  A.  576.  Land  not  contiguous  to  the 
city,  but  laid  off  in  lots,  is  not  platted  land 
within  the  meaning  of  the  statute.  Neither 
Is  contiguous  land  that  has  been  laid  o£C  in 
lots  and  the  plat  not  acknowledged  and  re- 
corded. In  short,  all  adjoining  lands  that 
have  not  been  subdivided  Into  lots,  streets, 
and  alleys,  and  the  division  executed  in  sub- 
stantial compliance  with  sections  4411,  4413, 
should  be  described  in  an  annexation  proceed- 
ing as  unplatted  territory.  These  qualifying 
words  are  the  chief  means  by  which  the  Ju- 
risdiction may  be  determined ;  that  is,  wheth- 
er the  proceedings  should  be  lodged  with  the 
county  board,  or  with  the  common  council  of 
the  city.  This  case  is  very  different  from 
one  where  the  proposed  territory  is  character- 
ized In  a  general  or  Indefinite  way,  and  which 
some  of  the  cases  hold  may  be  strengthened 
by  proof.  There  is  no  uncertainty  in  the 
language  of  the  petition;  no  ground  for  ex- 
planatory proof.  It  Is  positively  averred 
tliat  the  land  is  all  contiguous  to  the  city,  and 
that  a  part  of  it  Is  platted  and  a  part  of  it 
unplatted,  which,  in  a  proceeding  like  this, 
is  equivalent  to  averring  that  the  common 
council  of  the  city  has  Jurisdiction  in  part 
and  the  county  board  in  part  The  statute 
makes  no  provision  for  Joint  Jurisdiction  of 
the  board  and  council  and  no  such  thing  cau 
be  recognized.  Moreover,  it  has  been  held 
that  the  board  of  commissioners  has  no 
power  to  grant  the  city's  petition  in  part  and 
refuse  it  in  part;  that  it  must  refuse  or 
grant  it  as  a  whole.  City  of  Peru  v.  Bearss, 
55  Ind.  676,  582;   MulUkao  t.  Bloomington, 


72  Ind.  161,  165 ;  Wlndman  v.  VIncalne^  68 
Ind.  480;  Taylor  v.  City  of  rt  Wayne.  47  Imt 
:r74.  In  the  Bearss  Case  it  is  said:  "The 
board  of  commissioners  Is  not  authorised  by 
law  to  grant  a  part  or  to  deny  a  part  of  the 
city's  petition.  ••  *  If  the  Legislature 
had  intended  that  the  board  of  commission- 
ers should  have  the  power  to  grant  the  prayer 
of  the  city's  petition,  in  part,  In  such  mann» 
as  to  authorize  the  board  to  annex  to  Qie  city 
such  part  only  of  the  territory  described  In 
the  petition  as  to  the  board  might  seem  right 
and  proper,  and  to  deny  the  prayer  of  the 
petition  as  to  the  residue  of  such  territory, 
then  the  language  of  the  statute  would  have 
been  very  different  from  what  it  is  now." 
The  circuit  court  on  appeal  tried  the  cose  de 
novo,  as  an  original  cause,  but  with  the  same 
limitation  of  power  as  rested  upon  the  board 
of  commissioners.  Sections  4224.  4226,  Bnrns' 
Ann.  St  1901 ;  Paul  t.  Town  of  Walkerton, 
150  Ind.  565,  50  N.  E.  725. 

We  cannot  approve  the  argument  that  he- 
cause  there  appears  in  the  petition  of  the 
city  no  averment  that  the  plats  were, record- 
ed, the  court  will  presume  they  were  not  re- 
corded, and  that  the  lands  described  as  plat- 
ted and  contiguous  were  unrecorded  plats. 
and  therefore  in  a  legal  sense  unplatted  terri- 
tory. No  presumption  can  arise  to  breok 
down  a  consistent  uncontradicted,  positive 
statement  of  fact  Besides,  it  would  be  doing 
violence  to  a  fundamental  rule  of  pleading  to 
permit  the  petitioner  to  allege  one  thing  and 
prove  another.  The  describing  of  the  terri- 
tory to  be  annexed  by  metes  and  bounds,  as 
It  appears  In  the  petition,  is  not  equivalent 
to  an  allegation  that  the  lands  were  all  un- 
platted. It  Is,  perhaps,  usual,  In  describing 
unplatted  lands  in  such  cases  to  set  them  out 
by  metes  and  bounds,  but  we  do  not  think 
that  such  a  description  is  so  inconsistent  wltli 
a  part  of  the  land  being  platted  as  to  oto^ 
come  the  positive  averment  that  a  part  of 
it  was  platted.  We  therefore  think  that  the 
petition  shows  affirmatively  that  the  board  of 
commissioners  had  no  Jurisdiction  of  tlM 
subject-matter  of  the  petition,  and  that  tlw 
motion  in  arrest  should  have  been  sustained. 

There  are  many  other  exceptions  presented, 
chiefly  arising  on  the  admission  of  evidence^ 
a  number  of  which,  at  least,  are  worthy  of 
consideration;  but  assuming  that  they  wlO 
not  arise  again  upon  a  retrial,  we  have  not 
taken  them  up. 

Judgment  reversed,  with  instructions  to 
sustain  the  motion  In  arrest  of  Judgment 


(W  Ind.  Aiv.  W 

KRAUS  T.  BOARD  OF  COM'RS  OF  HIAUI 

COUNTY  (No.  6,367.) 
(Appellate  Court  of  Indiana.    March  13,  1907.) 

APPEAZr-DECIBIONS  REVIEW  ABLE— NATCU  Of 

Decision— Administbativk  Act. 

The  action  of  county  commissioneni  la 
contracting  with  a  firm  of  architects  to  prepare 
plana  for  a  courthouse  and  superintend  the  ooa- 
struction  thereof  is  on  admiiiistratiTe  act,  aad 


Digitized  by 


Google 


lad.) 


COAL  BLWF  MINING  CO.  v.  AKJBBa 


645 


•n  appeal  by  a  taxpayer  does  not  He  therefrom 
under  Bums'  Ann.  St  1001,  |  7859,  providing 
that  from  any  decision  of  the  county  commis- 
aioners  there  shall  be  allowed  an  appeal  to  the 
circuit  court. 

Appeal  from  Olrcnlt  CJourt,  Cass  County; 
John  S.  Lairy,  Jndge. 

Appeal  to  the  circuit  court  by  Milton 
Krans  from  the  action  of  the  board  of  com- 
missioners of  Miami  county  in  entering  into 
a  contract  with  a  firm  of  architects.  Appeal 
dismissed,  and  Krans  appeals.    AfBrmed. 

Bailey  &  Cole,  R.  J.  Loveland,  and  Antrim 
&  McClintlc  for  appellant.  F.  D.  Butler,  J. 
F.  Lawrence,  McConnell,  Jenkines,  Jenklnea 
&  Stuart,  and  Cox  &  Andrews,  for  appellee. 

HADLEY,  J.  Appellees,  the  board  of  com- 
missioners of  Miami  county,  on  the  18th  day 
of  December,  190S,  entered  into  a  contract 
in  writing  with  Lehman  and  Scbmitt,  archi- 
tects, for  the  preparation  of  plans  and  speci- 
fications for  a  courthouse  in  said  county,  and 
the  superintendence  of  the  construction  there- 
of. Appellant,  as  a  taxpayer  and  aggrieved 
thereby,  filed  his  afitdavlt  and  bond  for  an 
appeal  to  the  Miami  circuit  court  from  said 
action  of  said  board,  under  section  7859, 
Bums'  Ann.  St  1901.  The  cause  was  trans- 
ferred from  the  Miami  circuit  court  to  the 
Cass  circuit  court,  and  there,  upon  motion 
of  appellee,  the  appeal  was  dismissed.  This 
ruling  of  the  court  on  the  motion  to  dismiss 
Is  assigned  as  error. 

The  action  of  the  board  in  entering  Into  the 
said  contract  with  Lehman  and  Scbmitt  was 
an  adminlstratlye  act,  and  not  such  a  deci- 
sion from  which  an  appeal  will  He  under  said 
section  7858.  Board  t.  Davis,  136  Ind.  5US, 
36  N.  K  141,  22  L.  R.  A.  615 ;  Mofflt  v.  State 
«x  rel.,  40  Ind.  21T ;  Farley  v.  Board,  etc.,  126 
Ind.  468,  26  N.  E.  174 ;  Platter  v.  Board,  eta, 
103  Ind.  360.  2  N.  E.  544 ;  O'Boyle  v.  Shan- 
non, 80  Ind.  158;  Good  t.  Burk  (Ind.  Sup.) 
77  N.  E.  1080;  Potts  v.  Bennett.  140  Ind. 
71,  39  N.  E.  518. 

This  being  true,  the  motion  to  dismiss  the 
appeal  was  properly  sustained. 

Judgment  affirmed.    All  concur. 


<3S  Ind.  App.  tlT) 

COAL  BLUFF  MINING  CO.  t.  AKERS. 
(No.  6,865.) 

{Appellate  Court  of  Indiana.  Division  No.  2. 

March  13.  1907.) 

1.  Masteb  Ann  Sebvant— Irjubies  to  Skbv- 

ANT— COKPtAINT— SumClENCT. 

In  an  action  for  injuries  to  a  servant 
employed  in  defendant's  mine,  the  complaint 
alleKed  that  plaintiff,  by  the  terms  of  his  em- 
ployment WHS  required  to  haul  coal  down  a 
cross-entry  onto  the  main  entry ;  that  the  junc- 
tion was  dark,  and  defendant,  unknown  to 
plaintiff,  had  failed  to  take  any  precautions  to 
prevent  a  driver  comini;  out  of  the  cross-entry 
from  colliding  with  a  driver  on  the  main  entry ; 
that  there  was  no  flagman  or  any  system  of 
signals,  though  plaintiff  believed  that  the  neces- 
sary precautions  had  been  taken;  that  he  did 
not  see  or  hear  the  other  driver  approaching, 
80N.E.-35 


until  It  was  too  late  to  avoid  eoUlsion,  nor 
could  he  see  or  hear  him  approaching  in  the 
exercise  of  ordinary  care,  but  that  bad  de- 
fendant taken  proper  precautions,  the  accident 
would  not  have  occurred.  And  it  was  alleged 
that  plaintiff  had  not  at  any  time  any  notice 
or  knowledge  that  defendant  bad  failed  to  take 
proper  precautions,  and  that  plaintiff  at  the 
time  of  the  accident  was  driving  in  a  careful 
and  caiitiouB  manner.  Held,  that  the  complaint 
was  not  insufficient,  on  the  ground  that  it  did 
not  Bhovr  any  duty  on  the  part  of  defendant, 
that  it  did  not  alleige  tliat  the  injury  would  not 
have  been  caused  but  for  defendant's  negligence, 
or  on  the  ground  that  it  did  not  show  thBj- 
plaintiff  had  not  assumed  the  risk. 
2.  Samb— SumciENCT  OF  Evidence. 

In  an  action  for  injuries  to  a  miner,  evi- 
dence held  sufficient  to  warrant  a  finding  ol 
negligence  on  the  part  of  defendant  in  failing  to 
take  precautions  to  prevent  collisions  between 
cars  in  the  mines. 

8.  Same— Questions  fob  Jubt. 

In  an  action  for  injuries  to  the  driver  of 
a  car  in  a  mine  owing  to  a  collision  between 
his  car  and  another,  the  question  whether  plain- 
tiff wa.s  guilty  of  contributory  negligence  in 
failing  to  leave  his  car,  and  loolc  for  an  ap- 
proaching one,  held  one  for  the  jury. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant  tS  1088-1132.] 

4.  Afpeax.— Pbksitmptions- RxouiiABiTT   or 
Tbial  Coubt's  Action. 

Where,  on  appeal,  the  instructions  given 
are  not  In  the  record,  it  will  be  presumed  that 
they  were  proper. 

[Eid.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  |i  3749-^754.] 

Appeal  from  Superior  Court  Vigo  County ; 

5.  C.  Stimson,  Jud^ 

Action  by  Abraham  Akers  against  the  Goal 
Bluff  Mining  Company.  From  a  Judgment 
in  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

Bays  &  Bays,  for  appellant.  A.  W.  Knight 
and  Geo.  A.  Knight,  for  appellee. 

COM  STOCK,  J.  Action  by  appellee  against 
appellant  for  damages  for  personal  Injuries 
alleged  to  have  been  received  by  him  while  In 
the  employ  of  appellant  Appellee  was  en- 
gaged in  hauling  coal  for  appellant  in  one 
of  its  coal  mines,  and  his  business  was  to 
drive  from  the  cross-entry  into  the  main  en- 
try of  the  mine,  in  which  the  hoisting  shaft 
was  located.  It  Is  charged  in  the  complaint 
that  the  appellant  failed  and  neglected  to 
take  any  precautions  whatever  to  prevent 
collisions  between  the  drivers  on  the  main 
entry  and  the  drivers  on  said  cross-entry.  A 
demurrer  to  the  complaint  for  want  of  facts 
was  overruled,  an  answer  in  general  denial 
filed,  and  a  trial  had  resulted  In  a  verdict 
and  judgment  in  favor  of  appellee  for  $3,449. 

The  assignment  of  errors  questions  the 
sufficiency  of  the  complaint  and  the  action 
of  the  court  in  overruling  appellant's  motion 
for  a  new  trial.  It  is  insisted  by  appellant 
that  the  complaint  does  not  show  actionable 
negligence  constituting  proximate  cause  of 
appellee's  Injury;  that  facts  must  be  stated 
showing  the  duty  owing  from  the  defendant 
to  the  plaintiff  and  a  breach  of  said  duty 
proximately  causing  the  Injury  complained 
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Of;  tbat  the  general  statements  that  It  was 
the  duty  of  the  defendant  to  do  certain 
things,  and  that  the  place  in  question  was  one 
of  peculiar  danger,  are  mere  conclusions,  and 
are  insufficient  to  show  that  the  defendant 
owed  to  the  plaintiff  the  duty  to  maintain  a 
watchman  or  flagman,  or  to  maintain  a  sys- 
tem of  signals  at  the  point  In  question.  We 
quote  from  Faris  v.  Hoberg,  134  Ind.,  at  page 
274,  33  N.  B.  1029,  39  Am.  St  Rep.  261:  "In 
every  case  involving  actionable  negligence, 
there  are  necessarily  three  elements  essential 
to  its  existence:  First,  the  existence  of  a  duty 
on  the  part  of  the  defendant  to  protect  the 
plaintiff  from  the  injury  of  which  he  com* 
plains;  second,  a  failure  by  the  defendant 
to  perform  that  duty ;  and,  third,  an  Injury 
to  the  plahttifl  from  such  failure  of  the  de- 
fendant" "The  direct  statement  that  It  was 
the  duty  of  a  d^endant  to  do  or  not  to  do 
a  certain  act  Is  a  mere  conclusion  of  law. 
The  rule  is  that  facts  must  be  alleged  from 
which  the  law  will  imply  the  existence  of  the 
underlying  duty."  Pittsburg,  etc.,  R.  Co.  v. 
Lighthelser,  163  Ind.  247,  71  N.  E.  218,  660. 
But  a  complaint  alleging  facts  from  which  a 
breach  of  a  nondelegable  duty  to  provide  a 
reasonably  safe  place  of  work  may  be  infer- 
red. Is  good.  Ft  Wayne,  etc.,  v.  Patterson, 
26  Ind.  App.  647,  68  N.  B.  747. 

With  reference  to  the  law  as  above  defined, 
'does  the  complaint  show  a  duty  on  the  part 
of  the  defendant  to  protect  plaintiff  from  the 
Injury  of  which  he  complains?  Does  it  show 
a  failnre  by  the  defendant  to  perform  that 
duty?  Does  it  show  an  injury  to  the  plain- 
tiff from  such  failnre  of  the  defendant?  The 
complaint  among  other  things,  alleges  that 
the  appellee,  by  the  terms  of  his  employment 
was  required  to  haul  coal  down  the  cross- 
entry  onto  the  main  entry ;  that  at  the  point 
where  the  cross-entry  ran  Into  the  main  entry 
it  was  dark ;  that  appellant  unknown  to  ap- 
pellee, had  failed  to  take  any  precautions 
whatever  to  prevent  a  driver  coming  out  of 
the  cross-entry  from  colliding  with  a  driver 
on  the  main  entry  as  the  latter  arrived  at  the 
junction  of  the  two  entries;  that  appellant 
had  no  flagman  or  watchman  there,  or  any 
system  of  signals,  to  warn  one  driver  of  the 
approach  of  the  other ;  that  appellee  believed 
that  the  necessary  precautions  bad  been  tak- 
en by  appellant ;  that  he  did  not  see  or  hear 
the  other  driver  approaching  until  it  was  too 
late  to  avoid  collision,  nor  could  he  see  or 
hear  him  approaching  In  the  exercise  of  or- 
dinary care,  on  account  of  the  darkness  of  the 
place;  that  had  appellant  taken  the  precau- 
tion to  station  a  watchman  at  said  crossing, 
or  had  It  employed  a  system  of  signals  there, 
the  accident  conld  not  and  would  not  have 
occurred.  From  the  facts  set  out  the  law 
will  imply  the  existence  of  the  "underlying 
duty"  as  expressed  in  Pittsburg,  etc.,  R.  Co. 
y.  Lighthelser,  supra.  The  law  imposes  upon 
the  master  the  duty  of  using  reasonable  care 
to  ftimlsh  his  servant  a  safe  place  In  which 
to  work;   but  the  complahit  shows  that  ap- 


pellant had  not  only  no  watchman  or  flagman 
at  the  crossing,  nor  any  system  of  signals, 
to  give  any  warning  to  one  driver  of  the  ap- 
proach of  another,  but  had  taken  no  precau- 
tions whatever  to  make  the  place  reasonably 
safe  for  Its  employes. 

It  is  further  objected  that  the  complaint 
does  not  allege  that  the  injury  would  not 
have  been  caused  but  for  the  negligence  of  the 
defendant  In  failing  to  have  a  watchman,  or 
in  fact  to  have  a  system  of  signals.  In  this 
proposition  we  cannot  agree  with  counsel.  It 
is  Insisted  that  the  complaint  proceeding  up- 
on the  theory  that  a  watchman  should  have 
been  stationed  at  the  place  in  question,  or 
that  systems  of  signals  should  hare  been 
provided,  and  not  on  the  theory  that  both 
were  required,  the  allegation  of  negligence  to 
that  defendant  failed  and  neglected  to  station 
a  flagman  or  watchman  at  said  junction,  or 
to  provide  any  system  of  signs  or  signals — 
not  that  it  failed  to  do  both,  but  that  it  failed 
to  do  one  of  the  two,  thus  impliedly  affirm- 
ing that  It  did  the  other.  This  objection  la 
fully  met  by  the  averment  to  which  we  hare 
referred,  that  no  precautions  whatever  were 
taken  to  prevent  a  collision  between  drivers. 

Further,  It  is  claimed  that  the  complaint 
Is  bad  In  not  showing  that  the  appellee  did 
not  assume  the  risk.  While  employ^  assnme 
the  risks  ordinarily  incident  to  their  employ- 
ment the  rule  is  not  without  exception.  The 
exception  as  stated  In  Baltimore,  etc.,  R.  Ca 
V.  Rowan,  104  Ind.  88,  3  N.  E.  627,  "arises 
from  the  obligation  or  duty  of  the  master  not 
to  expose  the  servant  while  conducting  his 
business,  to  perils  or  hazards  which  migbt 
have  been  provided  against  by  the  exercise  of 
due  care  and  proper  diligence  upon  the  part 
of  the  master."  The  risk  which  the  master 
has  created  by  omitting  some  precaution, 
which  in  the  exercise  of  ordinary  care  ought 
to  be  taken,  cannot  be  regarded  as  one  of  the 
ordinary  risks  of  the  employment  assumed  by 
the  employe.  George  v.  Clark.  85  Fed.  608. 
29  C.  C.  A.  374;  Rogers  v.  Leyden,  127  Ind. 
60,  26  N.  E.  210;  Pantzar  v.  Tilly,  etc,  Co., 
99  N.  Y.  376,  2  N.  E.  24;  Anthony  v.  Leeret, 
105  N.  Y.  691,  12  N.  B.  661.  Appellee  did  not 
assume  the  risk  of  appellant's  negligence  hi 
falling  to  take  reasonable  precautions  to  pre- 
vent collisions.  Assumption  implies  knowl- 
edge. The  complaint  avers  that  appellee  had 
not  at  any  time  "notice,  knowledge,  or  to- 
formation"  that  the  defendant  company  bad 
failed  and  neglected  to  have  a  watchnuin  or 
a  set  of  signals  at  said  junction ;  but  on  tbe 
contrary,  that  he  believed  during  the  mtire 
time  of  his  employment  that  said  company 
had  taken  the  precaution  to  avoid  collisions 
at  said  point,  by  having  such  watchman  or 
signals  there.  He  had  worked  in  the  mine 
parts  of  two  days  previous  to  the  accident 
He  was  hired  as  a  driver  to  haul  coal  from 
the  rooms  on  the  cross-entry  to  the  main  en- 
try. It  Is  alleged  that  he  was  driving  In  a 
careful  and  cautious  manner.  The  point  of 
intersection  was  dark,  unrelieved  except  br 
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the  light  Ot  Ub  miner's  'lamp'  dpou  his  c&p. 
That,  while  thus  driring  in  a  careful  and 
cautious  manner,  he  could  not  see  or  bear 
the  driver  approaching  on  the  main  entry. 
He  bad  the  right  to  assume,  in  the  absence 
of  evidence  to  the  contrary,  that  the  passage- 
way was  reasonably  safe.  The  complaint 
sufficiently  shows  that  appellant  knew  of  Its 
failure  to  provide  precautions  against  colli- 
sions. The  appellant  being  charged  with  not 
having  done  a  certain  thing  which  it  was  his 
duty  to  do,  the  Inference  follows  that  he  knew 
he  did  not  do  that  thing.  Labatt,  Master  & 
Servant,  vol.  2,  p.  2368;  Hammond,  etc.,  v. 
Schweitzer,  112  Ind.  246,  13  N.  B.  869;  Pitts- 
burgh,  etc.,  B.  Co.  t.  Adams,  105  Ind.  151, 
5  N.  B.  187;  Ohio,  eta,  Co.  v.  Pearcy,  128 
Ind.  197,  27  N.  B.  479;  Louisville,  etc.,  R.  Co. 
V.  Uts,  133  Ind.  266,  82  N.  E.  881 ;  Cleveland, 
eta,  R.  Co.  v.  Wynant,  100  Ind.  160;  Clark, 
etc..  Co.  ▼.  Wright,  16  Ind.  App.  630,  46  N. 
E.  817;  Chicago,  eta,  R.  Co.  v.  Wagner.  17 
Ind.  App.  22,  46  N.  B.  76,  1121 ;  Evansville, 
eta,  B.  Co.  v.  Malott,  13  Ind.  App.  289,  41 
N.  B.  649;  Eureka,  eta,  Co.  v.  Bridge, 
water,  13  Ind.  App.  833,  40  N.  B.  1101 ;  Ev- 
ansville, etc.,  R.  Co.  V.  Duel,  184  Ind.  156, 
33  N.  E.  356.  The  demurrer  was  proi>erly 
overruled. 

That  the  verdict  la  contrary  to  law,  and 
not  sustained  by  sufficient  evidence,  are  the 
reasons  discussed  for  a  new  trial.  There 
was  evidence  t«idlng  to  support  every  mate- 
rial averment  of  the  complaint.  Among  oth- 
er facts  shown  are  the  following :  The  entry 
In  which  appellee  worked  was  about  sev^i 
feet  wide  and  five  feet  high.  He  hauled  two 
cars  drawn  by  a  mule.  The  cars  were  so 
close  to  the  sides  of  the  entry  that  they  rub- 
bed the  ribs  first  on  one  side  and  th.en  on 
another  of  the  entry.  The  coal  was  piled 
so  high  on  the  cars  that  it  sometimes  rubbed 
the  roof.  He  rode  on  the  coupling  between 
the  cars — the  only  place  he  could  ride.  He 
conld  not  walk  in  driving.  The  entry  was 
dark,  except  for  a  glimmering,  smoky  light 
made  by  the  lard-oil  lamp  fixed  in  his  cap. 
He  did  not  see  the  driver  on  the  main  entry 
until  appellee  got  In  the  main  entry.  There 
was  a  big  pillar  between  him  and  the  main 
entry,  preventing  him,  while  in  the  entry, 
from  seeing  any  one  on  the  main  entry  com- 
ing from  the  south.  It  was  the  custom  to 
have  a  trapper  or  some  kind  of  signals  to 
every  cross-entry  in  the  mines  in  which  ap- 
pellee had  previously  worked.  There  was 
nothing  to  prevent  appellant  from  having  a 
watchman  at  this  particular  point  Appellee 
did  not  get  oflt  his  car  as  it  reached  the  main 
entry  to  look.  He  testified  that  he  had  not 
had  instructions  from  anybody  to  go  out,  on 
reaching  the  junction  of  the  two  entries,  and 
look  for  an  approaching  car;  that  if  there 
was  space  sufficient  to  have  enabled  him,  Just 
before  he  drove  on  the  tracks  of  the  main 
entry,  to  have  gotten  oflC  of  his  car  and  looked 
down  the  main  entry,  he  did  not  see  it    He 


relied  upon  signals  or  a  watchman  to  give 
him  warning. 

Whether  the  plaintiff  was  guilty  'of  con- 
tributory negligence  in  failing  to  leave  bis 
car,  and  look  for  an  approaching  car,  was  a 
question  which  properly  might  have  been 
presented  to  the  Jury.  The  instructions  are 
not  In  the  record,  and  It  will  be  presumed 
that  they  were  properly  given. 

Judgment  affirmed. 


(39  Ind.  App.  004) 

CHICAGO  &  E.  I.  R.  CO.  ▼.  GALLION.   (No. 

6,899.) 
(Appellate  CV>urt  of  Indiana.    March  12,  1907.) 

1.  Railboads  —  Defective  Ceossinqs— Irju- 

BIES    TO   TbAVELKRS— CONTBIBTJTOBT   NEOLI- 

QENCE— Question  fob  Juby. 

In  an  action  for  injuries  to  a  traveler  on 
a  highway  by  a  defect  in  defendant's  highway 
railroad  crossing,  of  which  defect  he  bad  no 
knowledge,  evidence  held  to  require  Bubmission 
of  the  question  of  plaintiffs  negligence  to  the 
jury. 

2.  Tbiax  —  Sfbciai.  Iktebbooatobies— Cor- 
btbuction. 

In  an  action  for  injuries  to  plaintiff  as  be 
was  driving  over  defendant's  railroad  crossing 
with  a  load  of  sewer  pipe,  by  reason  of  a  defect 
in  the  crossing,  the  jury  answered  in  the  affirma- 
tive an  interrogatory  asking  whether  the  acci- 
dent would  have  happened  simply  on  account 
of  the  condition  of  the  highway  at  the  crossing, 
except  by  reason  of  the  manner  in  which  plain- 
tiiE's  wagon  was  loaded  and  his  own  position  on 
the  sewer  pipe.  Held,  that  such  interrogatory 
and  answer  should  be  construed  to  mean  that 
the  accident  would  have  happened  on  account  of 
the  condition  of  the  highway,  without  reference 
to  the  manner  in  which  plaintiff's  wagon  was 
loaded  and  bis  position  on  the  pipe. 

3.  Same— Genebai,  Vebdict— Conflict. 

Where  answers  to  special  interrogatories  so 
far  as  they  were  not  in  conflict  with  each  other 
were  not  in  irreconcilable  confiict  with  the  gen- 
eral verdict  in  favor  of  plaintiff,  defendant's  mo- 
tion for  a  judgment  on  such  answers  was  prop- 
erly denied. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig, 
vol.  40.  Trial,  IS  857-860.] 

4.  Railboads  —  Highway  Cbossings  —  De- 
fects—Injubies  TO  Tbavelebs — Action — 
Questions  fob  Juby. 

In  an  action  against  a  railroad  company  for 
injuries  to  plaintiff  by  a  detect  in  a  railroad 
highway  crossing,  an  instruction  that  if  the 
injuries  were  caused  by  the  sewer  pipe  with 
which  the  plaintiff's  wagon  was  loaded  falling 
from  plaintiff's  wagon  on  him  and  injuring  him 
while  he  was  in  the  act  of  crossing  defendant's 
track  at  the  crossing,  and  tliat  the  sewer  pipe 
was  placed  on  the  wagon  in  an  unsafe  or 
insecure  position,  where  it  would  be  likely  to 
fan  in  passing  over  uneven  or  sloping  places 
on  such  highway,  then  plaintiff  could  not  re- 
cover, was  properly  denied,  as  declaring  as  a 
matter  of  law  that  the  acts  hypothesized  con- 
stituted contributory  negligence. 

5.  Railboads— HionwAY  Cbossino — ^Defbcis 
—INJUBIES— Action— iNSTBUCTioN. 

Where  plaintiff,  while  driving  a  wagon 
loaded  with  sewer  pipe  was  injured  by  being 
thrown  from  the  wagon  as  it  passed  over  a 
defect  in  a  railroad  highway  crossing,  an  in- 
struction that  if  the  sewer  pipe  was  so  loaded 
that  it  was  liable  to  fall  at  places  where  the 
highway  was  rough  or  uneven,  and  plaintiff 
knew  of  such  danger,  and  the  accident  was 
caused  by  one  of  the  m>nt  wheels  of  niaintitf's 
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•vrnteen  droppinc  Into  a  rat  or  depreaaloa  in  the 
highway  when  the  accident  occarred,  cansinK 
the  pipe  on  which  plaintiff  was  sittinK  to  fall 
from  the  wagon  and  injure  him,  he  was  negli- 
Rent,  was  ptoperly  refused,  as  eliminating  what 
a  reasonably  prudent  man  wonld  have  done  oo- 
der  like  circumstances. 

Appeal  from  Circuit  Court,  Clay  County; 
Presley  O.  Coinrer,  Judge. 

Action  by  Ellas  P.  Gallion  against  the 
Chicago  &  Eastern  Illinois  Railroad  Com- 
pany. From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Geo.  A.  Knight,  for  appellant  G.  S.  Payne, 
A.  C.  Miller  and  Wymond  Beckett,  for  ap- 
pellee. 

COMSTOCK,  J.  Action  to  recover  dam* 
ages  for  injuries  sustained  by  appellee  at  a 
highway  crossing  by  the  alleged  negligence  of 
appellant  In  falling  to  restore  and  maintain 
said  crossing  in  a  safe  condition  for  public 
travel.  A  verdict  for  $5,000  was  returned, 
and  judgment  rendered  thereon. 

The  motions  of  appellant  for  a  new  trial 
and  for  Judgment  on  the  answers  to  interrog- 
atories, notwithstanding  the  general  verdict, 
-were  overruled,  and  these  rulings  are  as- 
signed as  error. 

On  the  first  alleged  error  counsel  challenges 
the  sufficiency  of  the  evidence  to  sustain  the 
verdict,  and  the  refusal  of  the  court  to  give 
instructions  Nos.  6  and  7%  requested.  Appel- 
lant's negligence  is  not  questioned;  but  it 
is  earnestly  argued  that  appellee  was  guilty 
of  contributory  negligence,  which  was  the 
canse  of  the  injury.  In  their  verdict  the 
jury  found  that  appellant  was  guilty  of  negli- 
gence, and  that  appellee  was  not  guilty  of 
contributory  negligence.  If  there  was  any 
evidence  to  sustain  such  verdict,  this  court 
cannot  disturb  It. 

Appellee  testified:  That  on  August  27, 1902, 
be  hauled  a  load  of  sewer  pipe  for  John  La 
Cleve.  That  he  started  from  Seeleyvllle  with 
a  two-horse  wagon,  with  corn  bed  on  it  three 
feet  wide  and  three  feet  deep  (came  to  Bra- 
zil from  Seeleyvllle  on  the  National  Road), 
crossed  the  Chicago  &  Eastern  Illinois  Rail- 
road and  turned  south ;  crossed  the  railroad 
at  ice  plant,  where  railroad  crossed  the  Na- 
tional Road;  made  no  observations  of  the 
crossing  or  road  at  all.  There  was  a  street 
car  coming  behind  blm,  and  the  horse  on  the 
side  nearest  the  street  car  was  somewhat 
afraid  of  the  car,  and  be  noticed  the  car 
and  the  horses,  but  not  the  road.  Be  got 
the  sewer  pipe  north  of  town  and  drove  south, 
then  west  until  he  came  within  12  or  15  feet 
of  the  Chicago  &  Eastern  Illinois  Railroad; 
stopped  and  looked  east  and  west  along  the 
east  side  at  the  beginning  of  the  grade  for 
a  train ;  saw  none  nor  heard  none.  He  tben 
started  up  the  grade  to  cross  the  track.  By 
the  time  be  got  on  the  railroad,  be  saw  a 
train  of  cars  200  or  300  yards  from  him, 
and  gave  the  horses  a  little  slap  with  the 
lines  to  pull  over  In  a  hurry.  The  wagon, 
as  it  went  over,  almost  seemed  to  drop  down 


suddenly  and  Joked  fb«  tile  rlgM  off  wHh 
him,  and  hit  the  rear  horse  on  tbe  hip,  and 
rolled  to  the  ground  and  appellee  with  it 
It  came  right  down  and  crushed  bis  foot 
The  train  passed  just  as  he  was  about  to 
strike  the  ground.  He  did  not  know  tiie 
speed  of  the  train  or  kind  of  train.  The 
Chicago  A  Eastern  Illinois  extends  from 
Brazil  southwest  to  Terre  Haute.  His  team 
was  gentle  and  easily  managed.  He  had  the 
lines  up  in  his  hands  as  he  crossed,  tolerably 
tight  and  was  driving  carefully;  had  the 
tile  setting  two  tiers  deep,  and  bad  a  seat 
board  laid  across  the  back  of  the  top  tile, 
and  was  sitting  on  that  with  both  feet  in^de 
the  tile  till  be  got  to  tbe  railroad.  As  he 
came  up  near  the  track,  he  took  his  left  fOot 
out  of  the  tile,  and  placed  it  on  the  wagon 
bed  to  steady  himself  like,  and  tben  drove 
up  to  the  road  In  that  position.  Be  never 
saw  the  jump-off  next  to  the  west  rail ;  never 
had  knowledge  of  it  until  he  felt  the  wagon 
drop.  He  was  tilytng  to  get  over  the  road  to 
keep  the  train  from  striking  him,  and  it 
dropped  down  a  sudden  drop  and  jerked  him 
off  the  wagon  tn  front  His  horses  moved 
in  a  fast  walk  when  be  siapped  them  with 
tbe  reins.  There  were  four  tiles  setting 
down  In  the  wagon  with  the  bell  ends  down 
and  four  more  setting  right  on  top,  one  on 
each  side.  One  end  of  the  tile  has  what 
we  call  a  "bell"  or  flange,  and  the  lower 
end  of  the  top  tile  sets  down  in  tbe  bell.  The 
bell  comes  up  two  or  three  Inches  where  the 
other  drops  In.  We  set  that  end  up  of  tbe 
first  tier  and  set  the  other  down  In  It  The 
flange  Is  just  wide  enough  to  receive  the  other 
end  of  the  tile,  2%  to  3  Inches  wide.  Tbe 
tile  are  two  feet  across  and  two  feet  deep. 
They  pre  1%  to  1%  inches  thick.  They  weigh 
from  290  to  280  pounds  each.  The  bottom 
tile  was  two  feet  long  and  the  tile  on  top 
extended  12  Inches  above  the  sideboards  of 
the  wagon  bed.  He  bad  hauled  tile  before,  and 
that  is  the  way  he  had  been  hauling  them. 
He  could  only  put  eight  In  a  wagon  bed. 

On  cross-examination:  That  he  got  to 
tbls  crossing  coming  east  on  the  day  of  the 
accident  about  2  o'clock  p.  m.,  a  clear,  nice 
day ;  had  good  eyesight  and  could  see  whoe 
be  was  driving;  could  notice  objects  along 
the  road  ahead  of  him;  nothing  to  hinder 
him  from  seeing  tbe  character  of  the  cross- 
ing If  he  were  looking ;  did  not  notice  It  as  be 
approached;  did  not  recollect  if  there  was 
an  offset  there.  The  horses  were  a  little  sby 
at  the  car ;  paid  no  attention  to  tbe  crossing 
on  that  side  of  the  road  aa  he  approached  it; 
got  over  it  all  right  The  wagon  was  empt^; 
drove  to  the  factory,  got  th$  eight  sevrer 
pipe,  put  four  in  tb^  bottom  of  tbe  wag(m 
bed  and  four  on  top  (as  heretofore  described). 
The  wagon  bed  nine  feet  long.  Four  is  all  it 
would  hold  in  the  bottom.  They  set  la  the 
middle  of  the  bed ;  nothing  on  either  side  of 
them  to  prevent  them  from  sliding  around. 
He  rode  on  the  front  pipe  and  on  the  back 
part  of  it  next  to  tbe  other  pipe;  that  ia,  be 
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rode  on  ttte  rear  edge  or  back  part  of  It  and 
put  his  feet  on  the  Inside  of  the  pipe,  and  rode 
in  that  position  from  the  factory  untl]  he 
reached  the  crossing.  He  came  down  to  the 
crossing  from  the  north  and  made  a  curve  to 
get  over  the  crossing  on  the  'main  highway ; 
_  quite  a  little  set-off  there.  Then,  before 
crossing,  he  took  his  left  foot  out  of  the  pipe 
and  set  it  on  the  side  of  the  wagon  bed.  His 
other  leg  remained  in  the  sewer  pipe.  He 
knew  the  tile  was  liable  to  topple  and  fall 
going  np  hill.  As  far  as  that  was  concerned, 
he  stated  that  any  sewer  pipe  was  likel]^  to 
roll,  and  the  way  would  be  to  set  them  on 
end:  that  would  be  the  safer  way.  The 
board  be  was  sitting  on  was  from  six  to 
eight  Inches  wide,  and  as  long  as  the  wagon 
bed  cross-wise.  He  got  to  the  crossing  be- 
tween 4  and  0  o'clock,  broad  daylight.  Did 
not  atop  after  he  got  on  top  of  the  hill; 
drove  right  ahead  across  the  track;  and  saw 
the  train  coming  300  or  400  yards.  The  hors- 
es were  then  on  the  track.  Still  bad  one  foot 
inside  of  the  tile  when' the  wagon  dropped 
and  Jerked  blm  forward.  The  tile  was  so 
close  to  the  front  of  the  wagon  bed  that  he 
could  not  get  tals  foot  there.  The  only  place 
that  he  could  get  It  was  at  the  side.  Gener- 
ally loaded  sewer  pli)e  setting  on  end.  If 
tbere  Is  a  drop.  It  is  likely  to  throw  It  oil  In 
any  position.  He  crossed  the  crosslpg  from 
two  to  four  times  before  the  accident.  In 
the  spring  hauled  a  load  of  brick  over  It. 
Crossed  at  the  time  of  the  accident  within 
six  or  eight  feet  of  the  north  side ;  was  five 
or  six  feet  from  the  north  end  of  the  plank. 
It  was  hie  right  foot  that  he  lost  If  the 
pipe  tipped,  he  had  no  means  of  bracing  him- 
self. Had  nothing  to  hold  to  except  the  tile. 
Took  his  left  foot  out -of  the  tile  when  the 
horses  were  15  or  20  feet  oft  the  track.  The 
hind  wheels  of  his  wagon  were  larger  than 
the  front  wheels.  He  frequently  hauled  tile 
before  this.  Tile  loaded  as  these  were  wouhl 
be  liable  to  topple  and  fall  off  if  fore  wheel 
went  Into  rut  or  abrupt  place,  and  they  were 
liable  to  fall  off  going  down  a  steep  hill — 
that  might  be.  Had  passed  over  this  cross- 
ing before  hauling  tile,  and  lost  nothing. 
Rode  over  the  same  way. 

Appellee  testified  that  be  did  not  know  of 
the  existence  of  this  hole  or  rut  at  the  west 
end  of  the  rail  In  the  highway  at  the  rail- 
road crossing.  It  is  contended  by  appellant 
that  appellee  should  have  known,  by  the  ex- 
ercise of  ordinary  care,  of  the  condition  at 
the  crossing.  Appellee  gave  reasons  of  more 
or  leas  force  why  It  had  escaped  his  observa- 
tion. The  Jury  might  Imve  accepted  his  ex- 
planation as  sufficient  to  acquit  him  of  con- 
tributory negligence.  It  was  for  the  Jury  to 
pass  ui>on  the  reasonableness  of  appellee's 
BttNry  and  the  credibility  and  weight  of  his 
testimony,  as  It  was  also  the  province  of  the 
Jury  to  determine  the  question  of  negligence 
upon  all  the  evidence.  The  fact  that  the 
Jury  concluded  that  the  conduct  of  appellee 
was  that  of  an  ordinarily  prudent  person. 


and  that  be  wag  free  from  contributory  negli- 
gence, makes  it  apparent  from  the  earnest 
argument  of  appellant's  oonnsel  that  more 
than  one  Inference  might  be  drawn  by  rea- 
sonable minds  from  the  evidence  and  calls 
for  the  observance  of  the  rule  to  submit  tiie 
question  of  negligence,  under  such  conditions, 
to  the  Jury.  Wabash  B.  Co.  v.  BIddle,  27  Ind. 
App.  166,  69  N.  E.  284,  60  N.  SL  12,  and  cases 
cited. 

In  the'  absence  of  evidence  denying  knowl- 
edge of  the  defect  In  the  highway  and  his 
'  reasons  for  lack  of  knowledge,  the  Jury  might 
not  have  found  in  appellee's  favor,  yet  in 
EvansvUIe,  etc.,  R.  Go.  v.  Carvener,  118  Ind. 
61,  14  N.  E.  738,  In  which  plaintiff  knew  that 
the  track  of  the  railroad  was  nine  Inches 
above  the  surface  of  the  highway  and  with 
this  knowledge  encountered  the  obstacle.  It 
was  held  that  this  did  not  of  Itself  constitute 
contribntoi7  negligence.  "The  fact  of  using 
a  highway  after  obtaining  saieh  knowledge 
does  not  necessarily  and  conclusively  estab-, 
Ush  negligence  oontribotlng  to  an  injury  re- 
sulting from  a  defect  therein."  1  Shearman 
&  Redfldd,  Neg.  (4th  Ed.)  p.  Va.  In  Evans- 
vUIe, etc.,  R.  Co.  V.  Critt,  116  Ind.  458,  19  N. 
E.  S14,  2  li.  R.  A.  460,  9  Am.  St  Rep.  865, 
the  court  say:  "But  while  it  Is  true  that 
knowledge  of  danger  does  not  necessarily  de- 
feat a  recovery,  yet  in  all  cases  It  is  an  Im- 
portant ftactor,  and  In  many  the  character 
of  the  knowledge  and  the  nature  of  the  dan- 
ger may  be  such  as  to  constitute  contributory 
negligence.  If  the  danger  Is  so  near  and  so 
great  that  a  prudent  man  knowing  of  its  ex- 
istence would  not  assume  the  hamrd  of  en- 
countering It  then  It  does  not  constitute  such 
contributory  negligence  as  will  defeat  a  re- 
covery." See,  also,  Seybold  v.  Terre  Haute, 
etc.,  R.  Co.,  18  Ind.  App.  390,  46  N.  B.  1054 ; 
Chicago,  etc.,  Co.  v.  Leadunan,  161  Ind.  512, 
69  N.  E.  268. 

The  answers  to  interrogatories  show  that 
the  plaintiff  did  not  occupy  a  dangerous  posi- 
tion, sitting  on  the  sewer  pipe  with  one  leg 
Inside  the  pipe,  while  crossing  the  defend- 
ant's track;  that  a  reasonably  prudent  and 
careful  man  would  have  occupied  the  same 
position  as  that  occupied  by  plaintiff;  tiiat 
he  knew  that  a  sewer  pipe  setting  on  the  end 
of  another  sewer  pipe  was  likely  and  liable 
to  fan  out  of  the  wagon  if  the  fore  wheel  of 
the  wagon  dropped  into  a  rut  or  chuck  in 
the  highway,  three  to  twelve  Inches  deep,  or 
while  the  wagon  went  down  an  incline  on  the 
highway ;  that  the  proximate  cause  of  plain- 
tiff's injury  was  not  due  to  the  carelessness 
of  the  plaintiff  In  sitting  on  the  sewer  pipe, 
with  one  leg  Inside  the  pipe,  while  cross- 
ing the  defendant's  track ;  that  the  accident 
would  have  happened  to  plaintiff  simply  on 
account  of  the  condition  of  the  highway  at 
the  crossing.  Plaintiff  would  not  have  fallen 
from  his  wagon  If  he  had  been  standing 
in  the  floor  of  his  wagon  bed  or  sitting  on 
his  seat  extending  across  the  wagon  bed.  The 
position  occupied  by  the  plaintiff  did  not 
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cause  him  to  fall  off  the  wagon.  Interroga- 
tory 8  Is  as  follows:  "Would  the  accident  to 
plaintiff  have  happened  simply  on  account  of 
the  condition  of  the  highway  at  the  crossing, 
except  by  reason  of  the  manner  In  which  his 
wagon  was  loaded  and  his  own  position  on 
the  sewer  pipe?  Answer.  Yea."  While  the 
meaning  of  this  Interrogatory  and  answer 
may  not  be  dear,  we  think  the  jury  Intend 
to  say  that  the  accident  would  hare  happened 
on  account  of  the  condition  of  the  highway 
without  reference  to  the  manner  In  which  hla 
wagon  was  loaded  and  his  own  position  on 
the  sewer  pipe.  So  far  as  these  answers  are 
not  in  conflict  with  one  another,  they  are  not 
Irreconcilably  In  conflict  with  the  general 
verdict,  and  appellant's  motion  for  Judgment 
was  therefore  properly  overmled. 

Appellant  complains  of  the  refusal  of  the 
court  to  give  Instructions  0  and  7%,  respec- 
tively, requested  by  It.  Instruction  0  is  as 
follows :  "If  yon  flboid  from  the  evidence  that 
the  plaintiff  was  injured  at  the  point  where 
defendant's  road  crossed  a  public  highway, 
and  that  said  Injuries  were  caused  by  a 
tiling  or  a  sewer  pipe  falling  from  his  wagon 
upon  and  injuring  bim  while  in  the  act  of 
crossing  defendant's  track  at  such  crossing, 
and  that  said  tiling  or  sewer  pipe  was  placed 
on  said  wagon  In  an  unsafe  or  Insecure  posi- 
tion, where  it  would  be  likely  to  fall  in  pass- 
ing over  uneven  or  sloping  places  on  said  high- 
way, then  I  instruct  you  that  the  plaintiff 
cannot  recover  In  this  action."  This  Instruc- 
tion declared  as  a  matter  of  law  that  certain 
acts  constituted  contributory  negligence.  It 
was  for  the  Jury  to  take  Into  consideration  all 
the  facts  in  reference  to  the  knowledge  and 
conduct  of  appellee  as  shown  from  the  evi- 
dence and  from  them  determine  whether  or 
not  he  was  guilty  of  contributory  negligence. 
Instruction  7%  specified  the  position  of  the 
plaintiff  and  the  manner  In  which  the  tile 
were  placed  In  the  wagon,  and  instructed  the 
Jnry  that  If  such  pipe  were  liable  to  fall  out 
of  the  wagon  at  places  where  the  highway 
was  rough  or  uneven  or  going  downhill,  and 
that  plaintiff  knew  of  this  danger,  and  that 
the  acddoit  was  caused  by  the  left  front 
wheel  of  plaintiff's  wagon  dropping  into  a 
rut  or  depreeslMi  in  the  highway  when  the 
accident  occnrred,  thereby  causing  the  pipe 
on  which  plaintiff  was  sitting  to  fall  off  the 
wagon  and  Injuring  him,  the  plaintiff  was 
guilty  of  contributory  negligence  as  a  matter 
of  law,  leaving  out  of  consideration  what  a 
reasonably  prudent  man  would  do  under  like 
circumstances. 

In  instruction  S,  given  at  the  request  of  ap- 
pellant, the  Jury  were  told  that  all  of  the 
material  allegations  In  the  complaint  cbar^ 
glng  negligence  must  be  proven  by  a  fair 
preponderance  of  the  evidence,  and  In  in- 
struction 7,  also  given  at  the  request  of  ap- 
pellant, the  Jury  were  told  that  If  they  should 
find  from  the  evidence  that  the  highway, 
where  It  crossed  defendant's  track,  sloped 
to  the  west  or  was  downhill,  and  further 


find  that  there  was  an  offset  of  from  six 
to  twelve  Inches  at  the  west  ot  the  w«st 
rail  at  the  time  plaintiff  was  injured,  and 
further  find  that  plaintifTs  wagon  was  load- 
ed with  sewer  pipe,  and  that  plaintiff  had 
sewor  pipes  setting  on  their  ends  and  rest- 
ing on  other  sewer  pipes  in  said  wagon  on 
which  sewer  pipes  so  setting  on  their  ends  the' 
plaintiff  was  sitting,  and  should  further  find 
from  the  evidence  that  said  pipes  on  whiefa 
plaintiff  was  sitting  at  the  time  of  the  acci- 
dent were  liable  to  tip  and  fall  over  in  pass- 
ing over  the  highway  at  a  place  where  it 
sloped  or  was  going  downhill,  or  where  the 
highway  was  uneven,  and  that  such  sewer 
pipes  vere  unsafely  loaded,  or  did  not  afford 
a  safe  place  for  plaintiff  to  ride,  and  that 
said  sewer  pipes  fell  becanse  of  the  slope  In 
the  road  because  of  their  unsafe  position  ta> 
said  wagon  while  passing  over  said  crossing 
and  that  plaintiff  was  injured  becanse  said 
sewer  pljw  fell  upon  him,  then  he  coald  not 
recover. 

The  Instructions  refused  were  correctly  re- 
fused, and,  In  view  of  the  Instmctions  last 
named,  appellant  has  no  cause  to  complain. 

There  Is  evidence  fairly  tending  to  sustain 
the  verdict,  and  the  Judgment  Is  affirmed. 

MYERS,  a  X,  and  ROBY,  HADLEY,  and 
WATSON,  33n  concur.    RABB,  J.,  absent 


KRAUS  et  al.  t.  LEHMAN  et  aL  (N&  (|,389.)i 
(Appellate  Court  of  Indiana.    March  13,  1907J 

1.  ConNTIES  —  COlOflSSIOHKBS  —  Statdtobt 
AXTTHORITT. 

The  board  of  county  commiaaioaers  exer- 
cises only  statutory  powen,  and  it  cannot  makt 
any  contract  or  impose  any  obli^tion  witboat 
statutory  authority,  express  or  implied, 

[Ed.  Note.— For  cases  in  pcdnt,  see  Cent  D)(. 
vol.  13,  Counties,  |  174.], 

2.  SAU  —  OONSTBTTCTIOR  OT  COUBTDOnSE  — 

Statutobt  PspvisiON. 

Under  Boms'  Ann.  St  1801,  i  7833,  giTini 
boards  of  county  commissioners  general  powen 
to  construct  oourtbousea,  and  section  S589t, 
making  it  nnlawful  for  the  board  of  any  coontr 
having  a  population  of  more  tiian  25,000  to  con- 
tract for  the  construction  of  a  courthouse  onlen 
a  petition  therefor  Is  filed  by  at  least  500  resi- 
dent  freeholders,  the  board  of  a  coonty  haviof 
a  population  of  over  25,000  is  prohibited  froa 
taking  any  steps  towards  the  construction  of  a 
courthouse  until  a  proper  petition  has  been  filed, 
and  any  contract  made  before  its  filing  is  void. 

SEd.  Note.— For  cases  in  point,  see  Oent.  Dtf. 
.  18,  Counties,  S|  165,  160.] 

8.  Saiob. 

The  power  «f  tlie  board  «t  oommlssioiMn 
of  a  county  having  a  popnlation  of  over  25,000 
to  contract  for  the  construction  of  a  eoortlioiise, 
as  authorized  by  Bums'  Ann.  St  1901,  |  6589i, 
making  it  nnlawfnl  fOr  the  board  t*  eontnet 
for  the  construction  of  a  eonrtbooaek  onlesi  s 
petition  therefor  has  been  filed  by  a  specified 
number  of  resident  fre^oldeis,  is  determined  b; 
the  existence  of  the  fact  that  a  proper  petitico 
has  twen  filed,  and  not  by  a  finding  or  tbe 
recital  of  a  finding  hj  the  board  that  a  ftogm 
petition  has  been  nleo. 


>  Rehearing  denied,  81  N.  B.  727.    Transferred  to  Supreme  Court,  83  N.  B.  714.    Reliearius  dented,  8<  N. 
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4.  Same— Detbrminatioh  of  Boabd  of  Com- 
missioners—Review. 

The  -deeision  of  the  board  of  commissioners 
of  a  county  proceeding  to  con&truct  a  court- 
house that  a  suflScieat  petition  therefor,  as  re- 
quired by  Bums'  Ann.  St.  1901,  §  55S9a,  has 
been  filed,  is  not  appealable,  and  is  not  conclu- 
sive against  a  taxpayer  calling  in  question  the 
allowance  of  a  claim  incurred  by  the  board  in 
employing  architects  to  prepare  plana  for  a 
courthouse,  and  an  appeal  oy  the  taxpayer  from 
a  decision  of  the  board  allowing  the  claim  is 
proper,  and  calls  in  question  the  validity  of  the 
proceedings. 

Appeal  from  Circuit  Court,  Cass  County; 
John  S.  Lalry,  Judge. 

The  board  of  commissioners  of  Miami 
county  allowed  a  claim  in  faror  of  Israel 
Liehman  and  another  for  preparing  plans  for 
a  courthouse,  and  Milton  Kraus,  a  taxpayer, 
appealed  therefrom,  and  filed  his  answer  to 
the  claim.  From  a  judgment  for  claimants, 
and  against  Milton  Kraus,  for  costs,  on  sus- 
taining a  demurrer  to  bis  answer,  be  ap- 
peals. Reversed,  with  directions  to  overrule 
the  demurrer. 

Bailey  &  Cole,  Antrim  ft  McClIntlc,  and 
Robert  J.  Liovelahd,  for  appellant  Cox  &  An- 
drews and  John  F.  Lawrence,  for  appellees. 

HADIiBT,  3.  Appellees,  Lehman  and 
Schmitt,  are  architects,  and,  as  sncb  archi- 
tects, they  entered  into  a  contract  with  their 
coappellee,  the  board  of  commissioners  of 
Miami  county,  for  the  preparation  of  plans 
and  specifications  for  a  courthouse  in  said 
connty.  Certain  proceedings  were  had,  and, 
on  February  6,  1906,  appellees,  the  board  of 
commissioners  of  Miami  county,  allowed 
Lebman  and  Schmitt  $2,250  on  a  claim  filed 
by  them  under  said  contract  for  the  prelimi- 
nary plans.  Appellant  Kraus,  as  taxpayer, 
appealed  therefrom,  filed  proper  affidavit  of 
interest,  etc.,  and  approved  bond.  On  motion, 
tbe  venue  of  said  cause  was  changed  from 
tbe  Miami  circuit  court  to  the  Cass  Circuit 
court.  Appellant  Kraus  there  filed  his  an- 
swer to  the  said  claim  of  appellees,  Lehman 
and  Schmitt.  To  this  answer  Lehman  and 
Schmitt  demurred  for  want  of  sufficient 
facts.  The  demurrer  was  sustained,  and  ap- 
pellant stood  on  his  answer,  and  Judgment 
was  rendered  against  said  appellant,  and  in 
favor  of  appellees,  Lehman  and  Schmitt  Tbe 
ruling  of  the  court  on  the  demurrer  is  as- 
signed as  error.  Tbe  answer  of  Kraus  Is 
volnpilnons,  but  In  the  determination  of 
this  case,  only  a  portion  thereof  need  be 
stated. 

After  the  formal  parts  the  answer  avers 
that  Miami  county  is,  and,  for  more  than  five 
years  last  past,  has  been,  a  county  within  the 
state  of  Indiana,  having  a  population  of  more 
than  25,000  people,  according  to  the  last  pre- 
ceding census  taken  by  the  United  States; 
tbat  on  the  lOtb  day  of  August,  1906,  the 
said  board  of  commissioners  had  before  It  a 
petition  in  writing,  signed  and  executed  by 
less  than  50O  resident  legal  freeholders  of 
said  Miami  county,  to  wit,  400  of  such  resi- 


dent fre^olders;' that  said  petltloA  prayed 
the  board  of  commissioners  to  take  tbe  neces- 
sary steps  for  the  construction  of  a  court- 
house In  Pern;  that  said  petition  was  the 
sole  and  only  petition  upon  or  relating  to 
said  subject  then  or  ht  any  time  submitted 
to,  pending  before,  or  considered  by,  said 
board;  that  on  said  10th  day  of  August,  said 
board  having  considered  said  petition,  made 
and  entered  the  following  false,  erroneous, 
and  void  order  with  reference  thereto  (then 
follows  a  copy  of  the  order  which  Includes 
the  petition  alwve  referred  to.  containing  re- 
citals and  averments  to  tbe  same  effect  as 
above  given,  with  673  names  affixed  thereto).' 
After  said  i>etition  is  a  finding  of  the  board 
of  commissioners  tbat  Miami  county  is  a 
county  of  more  than  25,000  population  ac^ 
cording  to  the  last  preceding  census,  and  that 
said  petition  is  duly  signed  by  more  than  600 
reputable  freeholders  of  said  county,  and  on 
account  of  the  Inadequate  condition  of  tbe 
present  courthouse  a  public  necessity  exists 
for  tbe  construction  of  a  new  and  modem 
building.  Then  follows  a  cojyy  of  an  order 
that  a  courthouse  be  constructed;  that  esti- 
mates be  submitted  to  the  comity  council  at 
the  next  regular  session,  stating  the  amount 
required  for  the  construction  of  said  court- 
house, and  fixing  the  amount  of  such  eeft- 
mate  at  $28O,O00l  The  answer  then  avers 
that  of  the  573  names  appended  and  signed 
to  said  petition  175  were  pot  at  said  time  of 
tbe  presentation  of  said  petition  resident 
freeholders  of  said  Miami  county,  and  wwe 
not  lawful  petitioners  for  the  reasons  there- 
after stated.  Then  follow  averments  show- 
ing that  27  names  appended  to  said  petition 
appear  in  two  separate  and  distinct  places, 
and  tbat  each  of  said  names  should  be  count- 
ed but  once,  giving  the  names  of  the  parties ; 
that  eight  persons  signing  said  petition,  giv- 
ing the  names  thereof,  were  not  living  at' the 
time  said  petition  was  filed;  that  eight  per- 
sons, giving  the  names  th«%of,  appended  to 
said  petition,  were  not  residents  of  Miami 
county,  Indiana,  when  said  petition  was  filed; 
ttiHt  131  persons,  giving  the  names  thereof, 
were  not  and  never  had  been,  resident  free- 
holders of  Miami  county,  Ind.  The  answer 
then  avers  that  from  said  facts  it  appears 
that  tbe  names  of  no  more  than  896  resident 
freeholders  of  said  Miami  county  were  sub- 
scribed or  attached  to  said  petition,  and  no 
more  tban  that  number  ever  petitioned  said 
board  of  commissioners  for  the  erection  or 
construction  of  a  new  courthouse  In  said 
county.  Then  follow  averments  showing 
the  proceedings  of  the  board  of  commis- 
sioners In  making  estimates,  submitting  the 
same  to  the  county  council,  tbe  ordinances 
of  appropriation  by  said  connty  council,  and 
the  various  steps  taken  by  said  board  of 
commissioners,  leading  up  to  the  making 
of  a  contract  with  appellees,  Lehman  and 
Schmitt  as  architects  In  said  construction. 
And  the  answer  avers  tbat  on  the  18th  day 
of  December,  1005,  the  board  caused  tbe  fol- 
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loving  further  record  to  be  made  of  th^ 
proceedings.  Then  follows  a  copy  of  the 
record,  showing  that  on  said  day  the  said 
board  of  commissioners  entH'ed  Into  a  con- 
tract with  said  Lehman  and  Schmitt,  as 
architects,  to  supervise,  direct;  and  superin- 
tend the  construction  of  a  new  courthouse: 
the  contract  being  set  out  la  full.  Among 
other  agreements.  It  was  provided  that  1 
per  centum  of  the  approved  estimated  cost 
of  said  building  shall  be  paid  when  snch 
estimated  cost  and  preliminary  plans  and 
drawings  shall  be  approved  by  said  board  of 
commissioners.  The  answer  further  shows 
by  its  averments  that  the  approved  estimated 
cost  of  said  building  was  $25S,000.  The  an- 
swer further  avers  that  the  entries  set  out 
In  said  answer  constituted  the  full,  true,  and 
complete  records  of  all  proceedings  bad  or 
attempted  to  be  had,  of  all  papers  filed  by  or 
before  the  board  of  commissioners  of  said 
county,  or  of  the  county  council  of  said 
county,  from  and  including  the  9th  day  of 
August,  1906,  to  and  including  the  Slst  day 
of  December,  1905,  which  in  any  manner 
relate  to  the  matter  of  the  ordering  of  or 
contracting  with  reference  to  the  construc- 
tion or  to  the  erection  of  a  courthouse  for 
Miami  county;  and  that  said  proceedings  so 
had,  and  said  contract  so  made,  were  and 
are  the  only  proceedings  or  contract  upon 
which  the  defendants  or  either  of  them  rely 
for  any  of  their  righA  in  the  premises.  The 
answer  further  avers  that  each  of  said  orders 
and  proceedings,  and  all  of  said  ordws 
and  proceedings,  and  the  said  pretended  con- 
tract with  Lehman  and  Schmitt,  were  and 
are  altogether  null  and  void,  and  of  no  force 
or  validity  whatever  by  reason  of  the  facts 
aforesaid,  and  each  and  all  of  the  following 
facts  and  reasons:  (1)  No  petition  has  ever 
been  prepared,  presented  to,  or  filed  with  the 
board  of  commissioners  signed  by  SOO  resi- 
dent freeholders  of  Miami  county,  Ind.,  peti- 
tioning, requesting,  or  suggesting  that  a 
courthouse  be  built  or  provided  in  said  coun- 
ty. Then  follows  a  number  of  additional 
reasons  which  It  is  unnecessary  here  to  set 
out  Prayer  that  the  claim  of  Lehman  and 
Schmitt  should  not  be  allowed.  The  answer 
contains  many  other  averments  than  those 
above  recited,  which,  in  our  view  of  the  case, 
are  not  necessary  to  be  stated  here. 

The  claim  in  question  being  based  upon  tlie 
contract  entered  into  by  the  board  of  com- 
missioners and  the  claimants,  if,  for  any 
reason  the  contract  was  void,  then  the  al- 
lowance of  the  claim  was  Illegal.  The  board 
of  commissioners  is  a  board  exercising  naked 
statutory  powers,  and  It  cannot  make  any 
contract  or  confer  any  right  or  Impose  any 
obligation  without  statutory  autibority  there- 
for, express  or  implied.  It  is  theirs  to  obey, 
not  to  disregard,  the  commands  of  the  law- 
making power.  Wrought  Iron  Bridge  Co. 
v.  Board,  18  Ind.  App.  672,  48  N.  £.  106O; 
Board,  etc.,  v.  Gillies,  138  Ind.  667,  38  N. 
E.  40.    By  section  7833t  Bums*  Ann.  St.  1001, 


boards  of  county  commlsslmers  are  glrea 
general  powers  to  construct  courthouses;  but, 
by  section  Q588a,  Boms'  Ann.  St  1901.  the 
exercise  of  this  power  is  suspended  in  coun- 
ties containing  over  25,000  Inhabitants,  nntU 
the  conditions  therein  specified  are  complied 
with,  said  section  being  as  follows:    "That 
it  shall  be  unlawful  for  the  board  of  county 
commissioners  of  any  county  having  a  popu- 
lation of  more  than  25,000,  as  shown  by  the 
last  preceding  United  States  census,  to  order 
or  contract  for  the  construction  of  any  court- 
house In  snch  county  unless  a  petition  there- 
for be  filed  by  at  least  500  reputable  resident 
freeholders  of  said  county.    Any  order  or 
contract  made  In  violation  of  the  provisions 
of  this  act,  shall  be  null  and  void."  etc. 
Ui&der  the  provisions  of  this  statute  the  board 
of  commissioners  of  Miami  coimty,  under  the 
averments  of  the   answer,  was   absolutely 
prohibited  in  plain  and  positive  terms  from 
taking  any  steps  toward  the  construction  of 
a  courthouse  until  a  petition,  complying  with 
said  provisions,  was  filed  with  tb»n.    .\nd 
any  proceedings  or  contracts  had  or  made  be- 
fore such  petition  was  so  filed  by  the  direct 
mandate  of  the  statute  were  null  and  void, 
and  of  no  binding  force  whatever.    State 
ex  rel.  v.  Board,  165  Ind.  282,  74  N.  El  1091; 
Moss  V.  Sugar  Bidge  Tp.,  161  Ind.  417.  6S  N. 
E.  896;  Cheney  et  al.  v.  Unroe  (Ind.  SupL> 
77  N.  B.  1041;  Peck-Wllllamson  Co.  v.  Steal 
Sc.  Tp.,  30  Ind.  App.  687,  66  N.  £.  909.    And 
their  power  to  act  Is  determined  by  the  ex- 
istence <^  tbe  fact  that  a  petition  fnlfilllng 
all  of  the  requirements  of  the  statute  baa 
been  filed,  and  not  by  a  finding  or  recital 
of  the  board;  if  this  were  not  tme,  tbe  avoid- 
ance of  the  probibltlon  could  so  easily  be 
accomplished    by    hasty.    Inconsiderate,    or 
fraudulent  action  of  the  board  as  to  render 
it  a  nullity.    It  was  never  intended  by  the 
Legislature  that  the  board  should,  by  a  re- 
cital in  Its  record,  make  that  true  which  was 
not  tme. 

After  the  petition  was  filed,  though  signed 
by  the  requisite  number  of  competent  signers, 
still  no  duty  was  imposed  upon  the  board  to 
act  upon  it  in  any  way  or  to  give  It  any  con- 
sideration whatever.  No  notice  of  filing  or 
of  hearing  was  required;  no  adverse  parties; 
the  time  when  <x  what  action  thereon  i>bouid 
be  taken,  or  whether  any  action  should  be 
taken  at  all  was  wholly  within  the  discretion 
of  the  board.  And  the  decision  of  the  board 
to  proceed  to  construct  a  courthouse  was  not 
such  a  decision  as  might  be  appealed  fnim, 
and  was  not  conclusive  against  appellant  in 
this  proceedlog.  Board,  etc.,  v.  Davis,  13*i 
Ind.  508,  36  N.  E.  141,  22  L.  B.  A.  615;  Uof- 
fit  V.  State  ex  vd.,  40  Ind.  217;  Farley  t. 
Board,  etc,  126  Ind.  468,  26  N.  E.  174;  Platter 
V.  Board,  etc.,  103  Ind.  360,  2  N.  EL  5M; 
O'Boyle  ▼.  Shannon,  80  Ind.  159;  CkMd  t. 
Burk  et  aL  (Ind.  Sup.)  77  N.  E.  1080.  Thli 
Is  also  tme  as  to  all  subsequent  proceedings 
up  to  the  allowance  of  the  claim  in  qnestion. 
This  appeal  was  a  proper  procedura  aad>!r 
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th«  drcnniBtaiicea  of  thia  ease,  and  calls  In 
question  all  prior  proceedings  upon  which 
the  allowance  was  based.  It  called  la  Quea- 
tlon  the  allowance  of  a  claim  for  servicea  for 
which  the  board  had  no  right  to  contract 
Myert  y.  Gibson,  147  Ind.  462,  48  N.  S.  914; 
Graham  ▼.  Boaitl,  25  Ind.  333;  Harlan,  Au- 
ditor, V.  Carroll,  13  Ind.  247;  MllUsor  ▼.  Wag- 
ner, 133  Ind.  400,  82  N.  B.  927;  LoulavlUe, 
etc,  Ky.  Co.  V.  Lockridge,  93  Ind.  191;  Mil- 
ler T.  Iknbree,  88  Ind.  133;  Oemmill  et  al.  y. 
Arthur  et  al.,  126  Ind.  258,  26  N.  B.  283;  State 
ex  rel.  y.  Benson,  70  Ind.  481.  The  answer 
showed  that  the  board  had  no  power  to  make 
the  contract  upon  which  the  claim  of  LAman 
and  Bchmltt  was  based.  This  was  a  good 
defense  to  the  claim,  and,  for  thla  reason,  the 
demurrer  to  the  answer  should  have  been 
oTerruled.  There  are  many  other  questions 
presented  by  the  parties  to  this  appeal,  but, 
alnce  the  cause  must  be  reversed  for  the  fore- 
going reason,  and  the  other  questions  may 
not  again  arise,  we  do  not  think  It  necessary 
to  consider  them. 

Cause  reversed,  with  direction  to  the  lower 
court  to  overrule  the  demurrers  of  appellees 
to  answer  of  appellant.    All  concur. 


MAOZ  y.  BOARD  OF  COlkfRS  OF  MIAMI 

CODNTT.    (No.  6,890.)i 

(Appellate  Conrt  of  Indiana.  Division  Na  1. 

March  13,  1907.) 

CovniTTEa  —  iKJTTKonoif  —  RcsTRAmiNO  Acn 

or  County  CoMxissiomEBS. 

A  taxpayer  and  citizen  of  a  connty  may 
maintain  a  tnlt  to  restrain  the  board  oi  com- 
ffliasionen  from  proceeding  with  the  construc- 
tion of  a  courthouse  where  the  acts  of  the  board 
are  illeaal,  and,  if  not  restrained,  will  resalt 
in  burdening  the  taxpayer  with  an  unlawful 
tax. 

[E<d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  IS,  Counties,  f  308.] 

Appeal  from  Circuit  (X>art,  Cass  County; 
John  S.  Lairy,  Judge. 

Action  by  Clarkson  W.  Macy  against  the 
board  of  commissioners  of  Miami  county. 
From  a  judgment  sustaining  a  demurrer  to 
tbe  complaint,  plaintiff  appeals.  Reversed, 
with  inatmctions  to  overrule  the  demurrer. 

Milton  Eraus,  Bailey  &  Oile,  Antrim  ft 
McCllntlc,  and  Robert  3.  Loveland,  for  ap- 
pellant Cox  &  Andrews  and  John  F.  Law- 
roice,  for  appellee. 

WATSON,  J.  The  facts  stated  in  the  com- 
plaint in  this  case  are  identical  to  those 
set  up  by  way  of  answer  in  Na  6,389,  Mil- 
ton Krans  v.  Lehman,  80  N.  B.  650,  and 
show,  as  is  held  in  the  case  cited,  that  the 
board  of  commlsslonera  are  without  power 
to  act  In  the  matter  of  constructing  a  court- 
house In  Miami  county;  therefore  we  deem 
it  onnecessary  to  extend  this  opinion  by  re- 
citing the  complaint  as  a  complete  state- 
ment of  the  facts  are  set  out  in  Kraus  v. 
Lehman,  supra.  The  further  question  which 
arises  in  the  case  at  bar  )a  as  to  tbe  right 

'  Rabearlng     denied.       Transferred     to     Supreme 


of  the  appellant  to  enjoin  said  commissioners 
In  proceeding  in  the  construction  of  said 
courthouse.  The  complaint  avers  that  tlw 
appellant  was  at  the  time  of  the  filing  at 
tbe  same,  a  taxpayer  and  resident  of  Miami 
county.  If  the  acts,  orders,  and  proceedings 
of  the  board  of  commissioners  of  Miami  coun- 
ty were  Illegal  and  void,  as  alleged  in  the 
complaint,  he,  therefore,  as  sudi  taxpayer 
and  citizen,  had  the  ri^t  to  enjoin  the  board 
from  proceeding  further,  or  doing  any  il- 
legal act  which  would  result  in  or  burden  bim 
with  an  unlawful  tax.  To  otherwise  bold 
would  be  to  violate  the  law  for  tbe  proteo- 
tlon  of  public  funds  and  to  permit  unwar- 
ranted and  Ill^I  expoiditure  of  such  funds. 
Board,  etc.,  v.  Markle,  46  Ind.  96,  104;  Alex* 
ander  v.  Johnson.  144  Ind.  82,  84.  41  N.  B. 
811;  State  ex  rel.  y.  Board,  166  Ind.  26% 
271,  74  N.  B.  1091 ;  Miller  v.  Bowers,  80  Ind. 
App.  116,  117,  6S  N.  B.  669. 

We  therefore  hold  that  the  trial  court  en> 
ed  In  sustaining  the  demurrer  to  complaint 
Tbe  judgment  is  reversed,  with  instructions 
to  overrule  tbe  demurrer  to  the  complaint^ 
and  for  further  proceedings. 


(3>  Ind.  App.  US) 
KEIiLT  y.  LAWSON  (No.  6,859.) 
(Appellate  Court  of  Indiana.    March  13,  1907.) 

1.  Appkal  and  Bbbok— Nxcsssrrr  ov  MonoN 
roB  New  Tbial. 

On  appeal  from  a  Judnnent  «f  the  circuit 
court  diuuissing  an  appeal  from  a  determina- 
tion of  a  county  board,  the  ruling  dismissing 
the  appeal  was  properly  raised  for  the  first  time 
by  an  assignment  of  error,  though  there  bad 
beoi  no  motion  for  a  n«w  trial. 

[Ed.  Note.— For  cases  in  point,  see  (3ent  Dig. 
vol.  2,  Appeal  and  Error,  I  1722.] 

2.  CouKTiES— CooRTX  BoABD— Appsals  ivou 

Decisions. 

Bums'  Ann.  St  1901,  f  4225,  in  relation 
to  appeala  from  tbe  decision  of  a  connty  board 
to  the  circuit  court,  imposes  on  appellant  the 
duty  of  prosecuting  bis  appeal  to  enect,  and  re- 
quires the  auditor  to  file  with  tbe  clerk  of  the 
circuit  court  a  transcript  of  the  record  of  the 
proceedings  within  20  days  from  the  filing  of  the 
bond.  Held,  that  where  an  appellant,  after 
filing  his  bond,  failed  to  take  any  steps  to  com- 
pel the  auditor  to  file  his  transcript,  and  the 
same  was  not  filed  for  14  months  after  tbe  filing 
of  the  bond,  the  appeal  was  properly  dismissed, 
and  this,  notwithstanding  that  tbe  auditor  had 
not  filed  his  transcript  because  the  attorneys  for 
appellant  and  appellee  had  told  bim  that  they 
would  wree  on  what  sort  of  a  transcript  he 
should  file,  and  furnish  bim  a  memorandum* 
and  that  they  bad  never  furnished  it 

Appeal  from  Circuit  Court,  (Hark  Coun- 
ty; H.  O.  Montgomery,  Judge. 

Appeal  from  Samuel  P.  Kelly  from  a  Judg- 
ment of  the  circuit  court  dismissing  bis  ap> 
peal  from  a  determination  against  bim  on  ob- 
jections by  bim  to  the  board  of  commission- 
ers of  Clark  county  against  the  acceptance 
of  free  gravel  turnpike  constructed  under  coii* 
tract  by  John  W.  Lawson.    AfiSrmed. 

Ward  H.  Watson  and  L.  A.  Douglass,  for 
appellant.  M.  Z.  Stannard  and  P.  B.  Bear, 
for  appellee. 

Court.  83  N.  a.  718.    Bebearlns  daalsL 
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,  RABB,  X  Tbe  appelant  la  a  taxpayer  •f 
Betbl^em  township  in  Oiark  county,  and  the 
appellee  Is- the  contractor  for.  the  construc- 
tion of  a  free  gravel  turnpike  In  said  town- 
tblp,  under  the  provisions  of  the  act  of  the 
Legislature  approved  March  U,  1901.  Acta 
1001,  p.  449,  c-  205.  The  record  shows  that 
at  the  September  term,  1903,  the  appellee 
presented  to  the  board  of  commissioners  of 
Clark  county  the  sworn  report  of  the  super- 
intendent and' engineer  of  said  road,  showing 
that  the  road  had  been  completed  according 
to  the  terms  and  specifications  of  the  con- 
tract, "with  the  advised  <Aanges,"  and  asked 
that  the  board  accept  the  road;  that  the  ap- 
pellant ai^eared  before  the  board  as  a  tax- 
payer, and  moved  to  reject  the  re^jort  of  the 
said  superintendent  and  engineer,  for  the 
reason  that  they  failed  to  show  that  the  road 
had  been  completed  In  accordance  with  the 
terms  of  the  contract,  on  account  of  the  use 
of  the  phrase  "with  advised  changes"  being 
contained  In  said  report;  said  motion  being 
overruled,  appellant  filed  objections  In  writ- 
ing to  the  acc^ance  of  said  road  by  the 
board,  because  the  same  was  not  completed 
In  accordance  with  the  plans  and  speclflca- 
tiOBs  of  the  contract,  and  set  forth  speclflcai- 
iy  wherein  the  contract  Jiad  not  been  com- 
piled with.  The  matter  in  issue  was  tried  by 
the  board,  and  determined  adversely  to  the 
appellant,  and  an  order  entered  duly  accept- 
ing said  road  as  fully  completed  in  accord- 
ance with  the  said  plans  and  specifications. 
An  appeal  was  prayed  from  the  order  by  ap- 
pellant, who,  on  the  Ist  day  of  October,  1903, 
filed  his  appeal  bond  with  the  county  auditor, 
which  was  approved  by  him,  and,  on  the  29th 
day  of  November,  1904,  a  transcript  of  the 
proceedings  was  filed  by  the  auditor  in  the 
office  of  the  clerk  of  tlie  Olark  circuit  court 
In  the  circuit  court  the  appellant  renewed 
his  motion  to  reject  the  statements  of  the 
superintendent  and  engineer  made  before  the 
board.  The  appellee  interposed  a  motion  to 
dismiss  the  appeal,  and  filed  in  support  of 
the  same  the  affidavit  of  his  attorney,  show- 
ing that,  after  the  filing  of  his  appeal  bond, 
on  the  1st  day  of  October,  1903,  the  appel- 
lant took  no  further  steps  to  perfect  his 
appeal  until  the  transcript  was  filed  in  the 
clerk's  office  on  the  2gth  day  of  November, 
1904 ;  that  in  the  meantime,  on  the  lOtb  day 
of  September,  1004,  the  affiant,  as  counsel  for 
appellee,  appeared  before  the  said  board  of 
commissioners  in  behalf  of  his  client,  and 
made  a  showing,  to  the  elTect  that  the  ap- 
peal prayed  for  by  the  appellant  from  the 
order  of  the  board  accepting  said  road  had 
bot  been  perfected  by  filing  a  transcript  of 
the  record  in  the  clerk's  office  of  the  Clark 
circuit  court,  as  required  by  law,  and  that 
ttiereupon  the  said  board  made  an  order  re- 
quiring that  the  balance  due  appellee  on  said 
sontract  of  $2,902,  be  paid  him  on  his  filing 
with  the  county  auditor  an  indemnifying 
bond,  etc.    The  appellant.  In  opposition  to 


the  motion  to  dlsmiss-tbe  appeal/ ^ed  the  af- 
fidavit of  George  W.  Badger,  who  Is  shown  to 
have  been  the  auditor  of  Clark  county  at  the 
time  appellant  took  his  appeal  from  the  de- 
cision of  the  board  of  commissioners,  here- 
tofore referred  to,  showing  that  a  short  time 
after  the  appeal  was  taken  the  attorney  for 
appellant  and  the  attorney  for  appellee  were 
present  in  said  auditor's  office,  and  the 
question  of  making  out  the  transcript  on  said 
appeal  was  discussed  between  the  attorney 
and  the  auditor;  that  the  appellant's  attor- 
ney said  to  the  auditor  in  the  presence  and 
hearing  of  the  attorney  for  appeifee,  that  the 
auditor  did  not  have  to  Include  everything 
pertaining  to  the  case  In  the  transcript,  but 
that  they,  referring  to  the  two  attorneys,  would 
agree  upon  a  form  of  skeleton  memorandum, 
indicating  what  was  to  be  Included  In  the 
transcript,  to  which  appellee's  attorney  ex- 
pressed no  objection,  and  that  it  was  under- 
stood by  the  auditor  that  the  attorneys  for 
the  parties  were  to  agree  and  furnish  blin 
with  said  skeleton  memorandum,  and,  un- 
til that  was  done,  he  need  not  prepare  any 
transcript  on  appeal ;  that  no  such  memoran- 
dum was  furnished  him  while  be  remained  hi 
office.  The  motion  to  dismiss  the  appeal  was 
sustained,  and  this  ruling  of  the  court  pre- 
sents the  only  question  properly  before  this 
court.  Appellee  makes  the  point  that  this 
question  can  only  be  raised  by  a  motion  for 
a  new  trial,  and  cannot  be  raised  for  the  first 
time  in  this  court  by  assignment  of  errors, 
and  cite  in  support  of  their  contention  the 
case  of  Walls  v.  Anderson,  etc.,  R.  R.  Co, 
60  Ind.  56.  Where  no  trial  yt&a  ever  bad,  a 
motion  for  a  new  trial  would  be  neither 
necessary  nor  proper  to  raise  any  question. 

In  this  case  the  appeal  was  dismissed  with- 
out a  trial,  and  the  ruling  of  the  court  dis- 
missing the  appeal  was  properly  assigned  as 
error.  The  statute  granting  a  party  the 
right  to  appeal  from  the  decision  of  tbecona- 
ty  board  to  the  circuit  court  imposes  upon 
him  the  duty  of  prosecuting  his  appeal  to 
effect,  and  he  is  required  to  give  bond  con- 
ditioned, among  other  things,  that  he  will  do 
so.  The  law  requires  the  auditor  to  make 
out  and  file  with  the  clerk  of  the  drcalt 
court  a  transcript  of  the  record  of  the  pro- 
ceedings in  which  the  appeal  is  taken,  within 
20  days  from  the  filing  of  the  appeal  bond. 
Section  4225.  2  Bums'  Ann.  St  1901.  It  has 
been  repeatedly  held  that  the  failure  of  the 
auditor  to  comply  with  this  provision  of 
the  statute  will  not  deprive  the  party  of  his 
right  to  an  appeal.  Upon  filing  his  bond, 
he  has  a  right  to  the  appeal,  and,  in  ordtf 
to  comply  with  the  conditions  of  his  bond  to 
prosecute  his  appeal  to  effect,  it  is  his  duty 
to  enforce  that  right,  and.  If  the  anditor  falls 
to  discharge  his  duty  In  the  premises,  the 
party  taking  the  appeal  baa  an  ample  reme- 
dy to  compel  Its  performance,  and  he  must 
do  nothing  that  will  stay  the  band  of  the 
officer  in  the  performance  of  his  iutj.   The 
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case  1b  not  In  the  clrcnlt  cotut  until  the  tran- 
Bctipt  Is  filed.  The  record  shows  that  the 
transcript  in  this  case  was  not  filed  for  14 
months  after  the  appeal  bond  was  filed  with 
the  auditor,  and  daring  all  this  time  no  steps 
were  taken  by  appellant  to  require  the  audi- 
tor to  file  the  transcript  On  the  contrary, 
It  Is  shown  by  the  auditor's  affidavit  that  the 
delay  In  filing  the  transcript  was  occasioned 
by  the  appellant's  attorney  saying  to  him,  In 
the  hearing  of  appellee's  attorney,  that  they, 
the  two  attorneys,  would  agree  upon  what 
the  transcript  should  contain,  and  furnish 
blm  with  a  memorandnm  to  guide  him  in 
maldng  out  tite  transcript,  and  that  the  mem- 
orandum was  never  fumishM  to  him.  It 
was  no  part  of  the  appellee's  business  to  see 
to  it  that  a  proper  transcript  was  made  and 
filed,  l^is  obligation  rested  primarily  on 
the  auditor,  and,  secondarily,  on  the  appel- 
lant; and,  under  the  showing  made,  the  neg- 
lect of  the  auditor  is  to  be  attributed  to  the 
appellant. 

We  think  appellant  was  gnilty  of  laches  in 
perfecting  his  appeal,  and  there  was  no  error 
In  dismissing  his  appeal 

Judgment  affirmed. 

WATSON,  J^  not  participating, 


(3»  Ind.  App.  626) 

PHILLIPS  et  al.  v.  JONES  et  aL    (No.  5,922.) 

(Appellate  Court  of  Indiana,  Diviaioa  No.  2. 
March  15.  1907.) 

Brokcbs— CoMuissioNS— Wbittxn  CJonTSAors 

— Statutes. 

Act  March  6,  1901,  p.  104,  e.  67  (Bums' 
Ann.  St.  1901.  I  6629a),  provides  that  no  non- 
tract  for  the  payment  of  commissions  for  a  sale 
of  real  estate  shall  be  valid  unless  in  writini;, 
signed  by  the  owner  of  such  real  estate  or  his 
legally  appointed  representative.  Held,  that  an 
instrument  recitinj;  that  defendants  had  placed 
certain  described  property  in  the  hands  of  plain- 
tilFs  for  sale  at  a  specified  price,  and  that  plain- 
tiffs agreed  to  convey  by  warranty  deed  a  title 
free  from  incumbrances,  giving  the  agents  Con- 
trol for  30  days,  the  contract  "to  be  a  lien  during 
existence,"  did  not  contain  any  promise  to  pay 
tiie  agents  any  money  or  thing  of  value,  and 
was  therefore  insufficient  to  entitle  them  to  re-' 
cover  commissions  for  procuring  a  purchaser. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  8,  Brokers,  I  44.] 

Appeal  from  Circuit  Cenrt,  Clay  (bounty; 
P.  O.  ColUver,  Judge. 

Action  by  Thomas  Phillips  and  others 
against  Samuel  Jones  and  others.  From  a 
Judgment  for  defendants,  plaintiffs  appeaL 
Affirmed. 

A.  W.  Knight,  for  appellants.  L,  F.  Tilley, 
for  appellees. 

ROBT,  P.  J.  The  trial  court  sostalned  a 
demtirrer  for  want  of  facts  to  the  single 
paragraph  of  the  appellants'  complaint,  and, 
upon  their  refusal  to  plead  further,  rendered 
judgment  against  them,  from  which  the  ap- 
peal is  taken.  The  assignment  of  error  is 
that  the  court  erred  In  sustaining  said  demnr- 
rer. 


It  was  averred  In  the  complaint  that- the 
appellants  were  partners;  that  appellees 
Jones  and  Jones  were  husband  and  wife,  and 
on  October  21,  1904,  the  owners  in  fee  simple 
as  tenants  by  entireties  of  certain  described 
real  estate  in  the  city  of  Brazil;  that  on  said 
date  appellees  Jones  and  Jones,  being  desir- 
ous of  selling  said  property,  gave  an  optl<m ' 
in  writing  to  appellants  to  sell  the  same  for ' 
them  at  the  price  of  $950  to  any  person  will- 
ing to  buy,  and  agreed  to  make  a  deed  to  any 
purchaser  that  appellants  might  procure 
within  80  days  from  said  date;  that  within 
such  time  appellants  found  a  buyer  for  said 
property  at  the  price  of  $1,150,  and  thereup- 
on offered  to  pay  to  said  appellees  the  sum 
of  $950  named  in  the  option,  and  at  the  same 
time  demanded  of  them  a  deed  for  said  prop- 
erty In  order  to  close  said  sale,  but  said  ap- 
pellees refused  to  execute  such  deed,  and  in 
a  short  time  sold  said  property  to  the  appel- 
lee Wetnlght,  who  is  alleged  to  have  had 
knowledge  at  and  prior  to  the  time  he  bought 
said  real  estate  of  all  the  facts  herein  aver- 
red. The  Instrument  filed  with  the  complaint'' 
is  in  terms  as  follows:  "Sale  Contract  Phil- 
lips and  Weaver,  Agents.  Gentlemen:  I 
have  for  sale  the  following  described  prop- 
erty, to-wit:  Part  of  lot  No.  2  in  Hendrlx's 
8th  Addition  to  the  City  of  Brazil,  located 
at  Nob.  402,  406,  406,  414  North  Hoosier 
street  In  the  city  of  Brazil.  I  hereby  place 
the  above  property  In  the  hands  of  the  afore- 
said agents,  and  authorize  its  sale  for  the 
price  of  $950.00,  and  wheur  said  agents  find  a 
custtHner  who  Is  ready  and  willing  to  pur- 
chase said  property  at  the  price  above  named, 
I  agree  to  convey  the  same,  by  good  and  suf- 
ficient warranty  deed  and  to  fnmish  an  ab- 
stract of  title  showing  the  same  free  of  all  in- 
cumbrances. Giving  agents  control  of  the 
same  for  a  period  of  30  days  from  date.  To 
be  a  lien  during  existence."  It  is  further 
averred:  "That  said  written  Instrument  ex- 
ecuted by  defendants  Jones  and  Jones  to  the 
plaintiffs  herein  contained  the  expression  'to 
be  a  lien  daring  existence,'  which  was  nn> 
derstood,  construed,  and  Interpreted  by  said 
defendants  Jones  and  Jones  and  the  plain- 
tiffs, and  was  by  all  said  parties  agreed,. to 
mean  that  said  plaintiffs  were  to  receive  as 
a  commission  for  procuring  a  purchaser  for 
said  real  estate  the  difference  between  the 
price  fixed  in  the  option  and  such  price  as. 
plaintiffs  could  obtain  therefor,  and  that  such 
difference,  which  amounted  to  $200,  should 
be  a  lien  upon  said  real  estate." 

The  act  of  March  5,  1901,  is  as  follows: 
"That  no  contract  for  the  payment  of  any 
sum  of  money  or  thing  of  value  as  and  for 
a  commission  or  reward  for  the  finding  or 
procuring  by  one  person  of  a  purchaser  of 
the  real  estate  of  another,  shall  be  valid  un- 
less the  same  shall  be  In  writing,  signed  by 
the  owner  of  such  real  estate  or  his  legally 
appointed  and  duly  qualified  representative." 
Acts  1901,  p.  104,  c.  67,  Bums'  Ann.  St  1901, 
I  6G29a.    Commissions  for  the  sale  of  real  es- 
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tate  cannot  be  recovered  since  the  passage  of 
this  act,  except  a  contract  in  writing,  signed 
by  the  owner,  promising  to  pay  Is  shown. 
Beahler  t.  Clark,  32  Ind.  App.  222,  68  N. 
EL  C13;  laphordlng  t.  Wolfe,  36  Ind.  App. 
250,  75  N.  B.  698.  The  contract  relied  npon 
contained  no  promise  'Ho  pay  any  sum  of 
money  or  thing  of  Talue."  By  It  Jones  and 
Jones  agreed  to  sell  the  real  estate  dwcribed 
for  $950.  It  is  entirely  silent  as  to  any  com- 
mission to  be  paid  to  them  for  making  such 
sale.  It  Is  not,  therefore,  a  sufficient  con- 
tract  within  the  statute.  Sprankle  v.  Trulove, 
22  Ind.  App.  677,  64  N.  H.  461;  Wllstach  y. 
Heyd,  122  Ind.  674,  23  N.  E.  963;  Lee  y. 
Hills,  66  Ind.  474;  Carskaddon  ▼.  City  of 
South  Bend.  141  lad.  596.  89  N.  E.  667,  41 
N.  B.  1;  RIdgway  v.  Ingram,  50  Ind.  145,  19 
Am.  Rep.  706.  The  court  did  not  err  In  sus- 
taining a  demurrer  to  the  complaint. 
Judgment  affirmed. 

MYERS,  C  J^  and  HADLEY,  RABB,  and 
OOMSTOOK,  JJ,  concur.  WATSON,  J.,  ab- 
sent 


(2tt  lU.  28) 

nationaij  holm»w  brake  beam  CO. 

et  al.  V.  CHICAGO  RY.  EQUIPMENT  CO. 
(Supreme  Court  of  Illinois.    Feb.  21.  1907.) 

1.  COBPORATIONS  —  FBAUDUUCKT    AOBEBmRT 

or  Officebs. 

The  fraudulent  agreement  of  the  president 
and  general  manager  and  treasurer  of  a  cor- 
poration to  take,  in  payment  of  a  claim  of  the 
corporation,  notes  which  thev  knew  were  worth- 
less, is  not  enforceable  against  It. 

2.  Same— Co:<iTBACTS  or  Stockholdebs. 

Stockholders  of  a  corporation,  BctinK  as 
(inch,  merely,  cannot  bind  the  corporation  by 
their  contract,  thouxh  they  hold  a  large  part 
of  the  stock. 

3.  Same  —  EsTOPPEi,  —  Knowledge  and  Ac- 
quiescence—Evidence. 

Evidence  in  a  suit  to  enjoin  a  corporation 
from  forfeiting  a  lease  on  the  ground  of  non- 
payment of  rent  held  insufficient  to  show  the 
corporation's  knowledge  or  acquiescence  in  an 
alleged  transfer  to  it  of  worthless  paper  in  pay- 
ment of  the  rent,  entries  of  which  had  been 
made  in  its  books,  by  Its  treasurer,  in  the  in- 
terest of  himRelf  and  the  lessee,  so  that  the 
corporation  was  not  estopped  to  repudiate  the 
transaction. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Suit  by  the .  Chicago  Railway  Equipment 
Company  against  the  National  Hollow  Brake 
Beam  Company  and  another.  From  a  judg- 
ment of  the  Appellate  Court  (123  III.  App. 
633),  reversing  a  judgment  for  defendants, 
they  appeal.    Reversed  and  remanded. 

The  pleading  and  facts  of  the  case  are 
sufficiently  stated  In  the  following  statement 
made  by  the  Appellate  Court: 

"On  March  21,  1902,  the  Chicago  Railway 
Equipment  Company,  appellant,  filed  its  bill 
in  the  superior  court  of  Cook  county  to  en- 
join the  National  Hollow  Brake  Beam  Com- 
pany and  Henry  D.  Laughlln,  appellees, 
from  re-entering  upon  the  premises  occupied 


by  appellant  and  removing  It  or  any  of  its 
property,  therefrom,  and  to  restrain  E<aiigb- 
lln,  as  president  of  the  brake  beam  com- 
pany, from  acting  under  the  power  conferred 
upon  him  by  the  lease,  from  seizing  the 
books  and  papers  of  appellant  and  from 
undertaking  to  secure  and  deliver  to  the 
brake  beam  company  an  assignment  and 
transfer  of  patents  and  Inventions  for  which 
applications  for  patents  are  pending,  cboses 
In  action  or  any  other  property  belonging  to 
appellant 

'*rhe  material  allegations  of  the  bill  are 
to  the  effect  that  on  January  1,  1893,  appel- 
lant took  posseesion  of  sli  the  property,  busi- 
ness, and  good  will  of  the  brake  beam  com- 
pany under  an  agreement  called  a  'leasee' 
dated  December  8,  1892.    Under  this  agree- 
ment appellant  was  to  pay  the  brake  beam 
company  the  sum  of  S66,000  per  year,  in 
semiannual  Installments,  for  the  period  of 
16  years.    The  lessee  assumed  the  payment 
of  $50,000  of  the  mortgage  bond  of  the  lessor 
and  the  Interest  thereon.    At  the  expiration 
of  the  lease  the  leasee  was  to  return  the 
property  leased,  and.  If  It  had  not  already 
done  so,  the  amount  of  cash  received  from 
the  lessor  or  the  balance  there6f  still  unpaid, 
the  outstandings  turned  over  to  it  togethw 
with  the  amount  of  the  cash  price,  as  per 
Inventory,  of  the  stock   and   materials  on 
hand,    manufactured    and    unmanufactured, 
turned  over  by  the  lessor  to  the  lessee.    The 
lessee  bad  tlie  right  from  time  to  time,  to 
pay  back  to  the  lessor,  before  the  expiration 
of  the  lease,  the  whole  or  any  portion  of 
the  money  received  by  It  or  that  may  be 
collected  on  the  outstandings  In  the  payment 
of  not  less  than  |5,(XX>.    As  such  payments 
were   made  from'  time   to   time  the   rents 
should  be  reduced  thereafter  per  annum  In 
an  amount  equal  to  6  per  centnm  on  the 
amount  or  amounts  so  paid  back.    The  lease 
provides  for  a  forfeiture  In  case  the  lessee 
should  fall  to  pay  any  Installment  of  rent 
for  three  months  after  It  became  due,  the 
forfeiture   to   be    declared    after    giving  a 
written  notice  of  such  intention  to  the  lessee, 
and,  after  receiving  such  notice,  the  lessee 
has  three  months  from  the  date  of  the  re- 
ceipt of  the  notice  to  make  good  its  default 
The  lease  farther  provides  for  a  re-entry 
and  the  removal  of  the  lessee  in  case  of  fbr- 
feltnre,  and  gives  tbe  lessor  the  right  to 
take  possession   of   the   premises,   together 
with  the  machinery  and  stock  and  material, 
manufactured  and  unmanufactured,  all  cash 
on  hand,  in  bank  or  elsewhere,  notes,  ac- 
counts, choses  in  action,  all  books  and  papers 
and  evidences  of  indebtedness,  and  provides 
that  tbe  lessor  shall  thereupon  succeed  Im- 
mediately to  the  right  title,  and  Interest  of 
the  lessee.    The  lessor  Is  to  account  to  tbe 
lessee,   and,   after  liquidating  all  claims  of 
tbe   lessor   against  the   lessee.  It  sttall  pay 
over  to  the  lessee  any  balance  la  Its  hands. 
It  Is  further  provided  therein  that  tlie  lessor 
shall  become  the  owner  of  all  pataits  and 


Digitized  by 


Google 


UL)  NATIONAL  HOLLOW  BBAKK  bIiAH  CO.  T.  CHICAQO  BT.  E.  00.  BQ7 


Invortlons  owned  by  fbe  lessee,  with  rII 
claims  for  Infringement  of  any  such  rights, 
and  makes  the  president  of  the  lessor  the 
attorney  in  fact  of  the  leasee,  to  execute  and 
deliver  to  tlie  lessor  all  necessary  assign- 
ments and  transfers  thereof,  without  any 
charge  in  any  sum  whatever  for  the  same. 
"On  Mardi  16,  1888,  appellee  Laughlln 
sent  a  communication  to  appellant  referring 
to  a  certain  proposition  which  he  bad  sub- 
mitted In  April,  1887,  relating  to  a  reduction 
of  the  rent  reserved  in  the  lease.  In  this 
communication  Laugldin  submitted  a  new 
proposition  upon  the  same  subject,  and, 
among  other  things,  said  that  the  item  of 
$106,287.90,  referred  to  in  the  original  propo- 
sition, had  been  returned  to  appellee  brake 
beam  company,  and  that  anwllant  had  made 
good  to  the  brake  beam  company  all  the 
moneys  acquired  by  appellant  through  the 
lease,  but  that  appellant  still  stands  charged 
with  machinery  and  office  furniture  accounts 
amounting  to  $16,284.90.  Laugblln  then  pro- 
posed to  appellant  that  if  it  would  pay  to 
the  American  Trust  ft  Savings  Bank  of 
Chicago,  for  Ills  account.  (107,000  cash  and 
$300,000  of  its  negotiable  bonds,  be  would 
have  its  rent  reduced  from  the  amount  it 
was  then  paying  to  $5,000  per  annum  there- 
after, and  that,  until  be  seemed  such  reduc- 
tion, he  himself  would  pay  to  the  brake 
beam  company  all  rent  over  and  above  the 
sum  of  $S,000  per  annum.  This  proposition 
was  accepted  by  appellant,  and  appellant 
paid  tbe  money  and  turned  over  the  bonds 
In  tbe  fall  of  1888,  \n  accordance  with  tbe 
agreement  Appellee  Laughlln,  in  the  mean- 
time, had  entered  into  an  agreement  with  the 
brake  beam  company  whereby  it  consented 
to  the  reduction  of  the  appellant's  rent  to 
$5,000  per  annum  In  consideration  of  c«> 
tain  agreements  on  the  part  of  Laughlln  tp 
purchase  at  par  all  the  stock  of  the  beam 
company  held  by  all  stockholders  other  than 
himself.  A  certificate  was  thereupon  glv^i 
by  the  beam  company  to  the  eciuipment  com- 
pany evidencing  an  agreement  to  tbe  reduc- 
tion of  the  rent  to  $5,000,  t>eginnlng  January 
1,  1899,  which  was  to  be  paid  in  semiannual 
installments  of  $2,600  eadi.  On  Decemt>er 
31,  1888,  the  balance  of  the  rent  due  for  the 
year,  amounting  to  the  sum  of  $21,500,  was 
paid  by  appellant  to  the  beam  company  by 
turning  over  a  note  of  appellee  Laughlln 
for  $7,500,  a  note  of  the  EI  Nayal  M.  &  M. 
Company  for  $4,000,  a  note  of  the  Hammond 
Manufacturing  Company  for  $5,000,  and  a 
certificate  of  the  receiver  of  the  Monterey 
&  Mexican  Gulf  Railroad  for  $4,500.  On  De- 
cember 18,  1901,  appellee  Laughlln  delivered 
a  notice  to  appellant  that  tbe  turning  over 
of  tbe  last  three  items  was.no  payment,  In 
fact  of  the  rent  and  unless  tbe  t>alance 
of  $18,500  represented  by  said  papers,  with 
6  per  cent,  interest  from  December  31,  1888, 
was  paid  within  three  months,  the  appel- 
lee the  brake  beam  company  Intended  to 
forfeit  the  lease. 


"Tbe  bill  sets  up  efforts  to  bave  the  con- 
troverqy  settled  amicably;  that  the  capital 
stock  of  appellant  Is  $2,500,000  and  worth  at 
least  $1,000,000 ;  tiiat  In  the  development  of 
its  business,  it  has  acquired  a  large  number 
of  patents;  that  it  has  accumulated  a  sur- 
plus of  more  than  $100,000^  and  that  it  has 
paid  dividends  for  the  year  1901  at  a  per 
cent  on  its  capital  stock;  that  tbe  break 
beam  company  threatens  to  take  forcible  pos- 
session of  its  property,  and  to  secure  an  as- 
signment of  all  lbs  letters  patent  and  thus 
irreparably  damage  and  destroy  its  property 
and  business,  and  prays  for.  an  injunction 
against  a  forfeiture  of  its  lease,  etc.  The 
amended  answer  of  appellee  the  brake  beam 
company  denies  that  tbe  rent  in  dispute  has 
been  paid,  or  that  the  three  obligations  for 
$18,500  were  taken  or  accepted  as  cash,  or 
otherwise,  by  tbe  brake  beam  company ;  al- 
leges tliat  tlie  pretended  transfer  of  tiie  three 
obligations  was  attempted  to  be  made  by 
Edward  B.  Leigh,  who  was,  at  the  time  there- 
of, general  manager  of  the  equipment  com- 
pany; that  Leigh  had,  prior  to  the  time  of 
the  pretended  transfer,  used  the  moneys  of 
tbe  equipment  company  for  his  own  private 
purposes,  and  for  such  moneys  so  taken  tbe 
tliree  obligations  had  been  given,  and  that  on 
December  81,  1898,  the  said  claims  were 
worthless.  At  that  time  Leigh  was  in  charge 
of  the  books  of  the  brake  beam  company, 
and,  being  abmit  to  become  treasurer  of  tbe 
beam  company,  fraudulently,  for  the  purpose 
of  imposing  said  worthless  claims  upon  the 
beam  company,  and  in  the  interest  of  the 
equipment  company,  and  without  the  knowl- 
edge of  the  ofilcers  and  directors  of  the  beam 
company,  made  certain  entries  on  the  latter 
company's  books  pretending  to  transfer  to  it 
the  said  worthless  claims  in  part  payment 
of  tbe  installment  of  rent  due  December  31, 
1898 ;  that  Leigh  had  no  authority  to  make 
such  entries ;  that  they  were  not  known  to  the 
brake  beam  company,  and,  as  soon  aa  known 
to  It  were  by  It  repudiated;  that  the  equip- 
ment company  was  Ignorant  of  such  pretended 
transfer,  but  was  afterwards  informed  thereof 
and  of  Leigh's  fraud,  and  then  ratified  the 
fraud  by  insisting  on  the  transfer.  In  the 
fall  of  1902  le^ve  of  tbe  court  was  obtained  to 
serve  further  notices  upon  tbe  equipment 
company  for  alleged  nonpayment  of  rent,  and 
on  September  29,  1902,  the  beam  company 
served  two  notices  upon  the  equipment  com- 
pany, claiming  that  of  tbe  installment  of 
rent  due  December  31,  1898,  thero  was  still 
unpaid  the  sum  of  $1,200,  and  of  the  install- 
ment of  rent  due  for  the  year  1897  there  was 
unpaid  the  sum  of  $d,33T.  The  $1,200  item 
represented  6  per  cent,  interest  on  two  notes 
of  $10,000  each,  made  by  Atkins  te  Milligan 
and  one  Burgess,  and  turned  over,  on  De- 
cember 31,  1807,  to  Calhoun,  treasurer  of  the 
brake  beam  company.  The  $6,337  Item  was 
for  6  per  centum  Interest  upon  $106,287.90 
which  had  not  been  turned  ovor  until  tbe 
end  of  the  year  1887.    A  8UK>Iemental  bill 
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was  tben  filed  by  appellant  setting  up  the 
service  upon  It  of  these  notices,  charging  that 
these  claims  -  were  fictitious,  and  an  injunc- 
tion was  granted  thereon  restraining  the 
beam  company  from  declaring  a  forfeiture  of 
the  lease  pursuant  to  the  notices.  The  sup- 
plemental bill  was  also  answered  by  appel- 
lees, appellee  Laugblin  setting  up  in  bis  plead- 
ings the  same  facts  as  the  beam  company's 
answer,  and,  the  case  being  at  issue,  was  re- 
ferred to  a  master  for  bis  findings  of  fact 
and  conclusions  of  law  thereon.  Upon  the 
report  of  the  master  being  made,  appellant 
filed  objections,  which  were  ordered  to  stand 
as  exceptions.  The  exceptions  were '  over- 
ruled by  the  court  and  the  master's  report 
confirmed,  the  court  In  its  decree  finding.  In 
effect,  that  the  transfer  of  the  two  notes  for 
$10,000  each,  and  the  three  Items  amounting 
to  $13,500,  were  fraudulent,  and  decreed 
that  there  is  due  from  appellant  to  the  beam 
company  the  sum  of  $19,621,50,  with  interest, 
and  gave  appellant  10  days  from  the  date  of 
the  decree  to  pay  the  money  Into  court  for 
the  benefit  of  the  beam  company,  and  that. 
In  default  of  such  payment,  appellees  are 
given  leave  to  proceed  with  the  forfeiture  of 
the  lease,  and  the  Injunction  be  dissolved." 

Ib  the  above  statement  the  Chicago  Rail- 
way Eiqulpment  Company  is  spoken  of  as 
the  appellant  and  the  National  Hollow  Brake 
Beam  Company  and  Henry  D.  Laughlln  as 
appellees,  the  parties  being  reversed  In  this 
court. 

Hie  Appellate  Court  reversed  the  decree  of 
the  superior  court  and  remanded  the  case, 
with  directions  to  grant  the  prayer  of  the 
bill  for  a  perpetual  Injunction  against  the 
hollow  brake  beam  company. 

Shope,  Mathls,  Zane  &  Weber,  and  Eddy, 
Haley  &  Welton,  for  appellant  H.  H.  C. 
Miller,  W.  S.  Oppenheim,  and  David  S.  Geer, 
for  appellees. 

FARMER,  J.  (after  stating  the  facts).  The 
controlling  questions  for  determination  are 
whether  the  equipment  company  has  proven 
that  the  note  of  the  El  Nayal  M.  &  M.  Com- 
pany for  $4,000,  the  draft  of  the  Hammond 
Manufacturing  Company  for  $5,000,  and  the 
certificate  of  the  receiver  of  the  Monterey  & 
Mexican  Gulf  Railroad  Company  for  $4,500, 
called  hereinafter  the  "three  items,"  were  re- 
ceived by  the  brake  beam  company  in  part 
payment,  to  the  amount  of  $13,3U0,  of  the 
rental  which  fell  due  December  31, 1898,  and 
whether  the  Atkins  &  Milligan  notes  for 
$20,000  were  received  in  part  payment  of  the 
balance  of  the  $106,287.90  theretofore  ad- 
vanced by  the  brake  beam  company  to  the 
equipment  company.  That  these  notes,  the 
draft  and  the  receiver's  certificate  were  un- 
collectible Is  shown  by  the  testimony,  and  we 
think  it  sufilclently  appeared  they  were  each 
entirely  worthless. 

The  Atkins  &  Milligan  notes,  it  is  claim- 
ed, constituted  valid  repayment  of  the 
amount  or  sum  which  the  equipment  com- 


pany was  not  bound  to  pay  until  1908,  bat 
on  which  the  lease  provided  payments  In 
sums  not  less  than  $5,000  might  be  made  at 
any  time,  and  when  made  should  reduce  the 
annual  rental  by  an  amount  equal  to  the  in- 
terest on  such  partial  payments  at  the  rate 
of  6  per  cent.    On  the  theory  the  notes  were 
transferred  to,  and  received  by,  the  brake 
beam  company  as  such  payment,  the  annnal 
rental  due  for  1898  was  reduced  in  the  sum 
of  $1,200,  being  6  per  cent  on  the  amount  of 
these  two  notes.    The  makers  of  these  notes 
are  insolvent.    Leigh  testified  that  I^ughlin 
consented  to  loaning  the  money  for  which  the 
notes  were  given,  and  that  the  notes  might 
be  placed  among  the  assets  of  the  brake 
beam  company  as  valid  payments  of  the  ad- 
vancement   Laughlln  denied  he  so  consented 
or  agreed.    lieigh  was  Interested  in  having 
these  notes  paid  or  used  by  the  equipment 
company  as  good  notes,  for  he  was  responsible 
to  the  equipment  company  for  them.    Laugh- 
lln had  no  Interest  in  their  payment    The 
master  and  the  chancellor,  in  view  of  the 
direct  conflict  in  the  testimony  of  these  two 
witnesses^  regarded  the  alleged  consent  as  not 
proven,  and  moreover,  held  that  the  brake 
beam  company  could  not  be  bound  by  Laugb- 
lln's  consent  even  if  it  were  proven  he  con- 
sented.   We  know  of  no  reason  why  the  testi- 
mony of  Leigh  should  have  greater  weight 
than  that  of  Laughlln,  and  think  the  view 
of  the  chancellor  should,  on  this  point  bave 
been  accepted  by  the  Appellate  Court    The 
paper  was  worthless,  known  to  be  so  by  both 
Leigh  and  Latigblin,  and,  even  of  they  had 
consented  and  agreed  to  foist  it  on  the  brake 
beam  company,  of  wbidi  Laughlln  was  presi- 
dent and  general  manager  and  Leigh  was 
treasurer,  such  an  agreement  was  not  en- 
forceable as  a  matter  of  law  or  of  right 
Leigh  and  Laughlln  were  large  holders  of  the 
stock  of  the  brake  beam  company,  but  had  no 
power,  as  sto<*bolders,  to  act  for  and  bind 
the  company.     Hopkins  v.   Roseclare  Lead 
Co.,  72  111.  873. 

Th6  El  Nayal  M.  &  M.  Company  note,  the 
Hammond  Manufacturing  Company  draft 
and  the  certificate  of  the  receiver  of  the 
Monterey  &  Mexican  Gulf  Railroad  Com- 
pany, with  which  it  was  claimed  the  $13,500 
rental  due  for  the  year  1898  *a8  paid,  were 
shown  by  the  evidence  to  be  worthleea 
These  "three  items"  found  their  way  Into 
the  treasury  of  the  brake  beam  company  in 
the  following  manner:  Leigh  became  treasur- 
er of  the  brake  beam  company  in  January, 
1890.  He  was  the  general  manager  of  the 
equipment  company.  Some  time  afterward, 
the  exact  date  not  being  shown  with  certain- 
ty, Leigh,  as  manager  of  the  equipment  com- 
pany, placed  the  El  Nayal  company  note,  in- 
dorsed without  recourse,  In  an  envelope  with 
the  brake  beam  company  papers.  The  re- 
ceiver's certificate  had  been  sent  to  Mexico 
for  collection,  and  the  Hammond  Compaur 
note  had  been  reduced  to  judgment  In  Leigh's 
name,  and  was  on  file  in  the  papers  of  the 
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case  in  the  court  where  the  jTidgment  was 
entered.  Leigh,  as  treasurer  of  the  brake 
beam  company,  made  entries  on  the  treasnr- 
er's  books  of  the  brake  beam  company  to 
show  that  the  "three  items"  were  transferred 
by  the  equipment  company  to  the  brake 
beam  company  in  part  payment  for  rent 
which  fell  due  at  the  close  of  the  year  1898, 
and  without  recourse  on  the  equipment  com- 
pany. Leigh  again  testified  that  Laughlin, 
who  was  president  of  the  brake  beam  com- 
pany, knew  of  the  transfer  of  these  "items" 
to  the  brake  beam  company  at  par  and 
without  recourse  on  the  equipment  company. 
His  testimony  was  that  Langhlln  said  to 
him:  "We  are  going  to  make  the  brake 
beam  company  the  sewer  to  take  care  of 
these  persondl  matters  of  ours  or  these  min- 
ing matters  of  ours."  Leigh  testified  he 
knew  these  claims  were  "bad  debts."  It  also 
appeared  he  had  an  individual  interest  in 
"unloading  them"  in  order  to  relieve  himself 
of  personal  liability,  as  Indorser  or  otherwise, 
because  of  their  nonpayment.  Laughlin  de- 
nies the  statement  attributed  to  him.  But 
the  "three  items"  were  worthless,  were  known 
to  the  equipment  company  to  be  so,  and  also 
to  Laughlin,  and  the  act  of  Laughlin,  as 
treasurer  of  the  brake  beam  company,  in  re- 
ceiving them  from  himself,  as  manager  of 
the  equipment  company,  and  entering  them 
on  the  books  of  the  brake  beam  company  as 
having  been  received  in  payment  of  an  in- 
debtedness due  from  the  equipment  company, 
could  not  receive  legal  sanction.  Nor  would 
the  act  have  any  greater  validity  if  the  trans- 
fer were  made,  as  testified  to  by  Leigh,  under 
nn  agreement  between  himself  and  Laughlin, 
In  their  resi»ectlve  official  capacities,  that  the 
treasury  of  the  brake  beam  company  should 
be  converted  into  a  sewer  for  the  reception 
of  the  "bad  debts"  of  each  of  them. 

But  it  is  insisted  that  the  other  stock- 
holders, officers,  and  directors  of  the  brake 
beam  company  knew  of  the  alleged  transfer 
of  these  "three  items"  to  the  brake  beam 
company  in  partial  payment  of  the  rental  due 
from  the  equipment  company  for  the  year 
1S83.  and  also  knew  of  the  transfer  of  the 
Atkins  &  Mllllgan  notes,  and  acquiesced  in 
the  transaction,  and  should  be  held  estopped 
at  this  late  date  to  deny  the  validity  of  the 
alleged  payment.  The  Appellate  Court  ac- 
cepted this  as  the  correct  view,  and  for  that 
reason  reversed  the  decree  of  the  circuit 
court. 

There  was  an  agreement  between  Leigh  and 
Laughlin  that  certain  notes,  of  which  a  writ- 
ten list  was  made,  should  be  transferred  from 
the  equipment  company  to  the  brake  beam 
company,  to  be  taken  as  payment  on  rental. 
Laughlin  Indorsed  his  consent  to  the  accept- 
ance of  these  notes  on  the  written  list  of 
them.  This  list  was  not  produced,  and  fhe 
evidence  of  Leigh  and  Laughlin  as  to  wheth- 
er the  "three  Itemef'  In  dispute,  or  the  At- 
kins &  MUlIgan  notes,  were  included  in  it  is 
in   oonfUct     In   Febmaiy,   1900 — perhaps 


about  the  8tb— Leigh  rendered  to  Laughlin 
a  statement  of  the  assets  of  the  hollow  brake 
beam  company,  among  the  items  being  the 
Monterey  &  Mexican  Gulf  Railroad  Company, 
$25,158.48,  El  Najal  M.  &  M.  Company,  $4,- 
000,  and  Hammond  Manufacturing  Compa- 
ny, $7,353.81.  At  this  time  Laughlin  had  ob- 
tained control  of  the  greater  part  of  the  stock 
of  the  brake  beam  company,  and  regarded 
himself  as  practically  entitled  to  all  the  assets 
of  the  company  under  the  operation  of  the 
"rent  reduction"  contract  which  Laughlin 
entered  Into  with  the  equipment  company  and 
brake  beam  company,  under  which  he  pur- 
chased the  greater  part  of  the  stock  of  the 
brake  beam  company.  This  report  was  ren- 
dered for  the  personal  information  of  Laugh- 
lin. Laughlto,  within  a  short  time  after  re- 
ceiving the  statement,  wrote  Leigh  for  In- 
formation as  to  the  El  Nayal  notes  of  $4,000, 
and  said  further:  "I  think  I  am  sufficiently 
familiar  with  the  other  items  to  enable  me  to 
figure  intelligently."  Laughlin  insists  he  re- 
pudiated the  El  Nayal  note  as  soon  as  he  was 
advised  as  to  it  It  seems  certain  he  did 
not  consent  that  It  constituted  a  part  of  the 
assets  of  the  brake  beam  company.  He  also 
denied  that  the  Hammond  item  constituted 
part  of  the  assets  of  the  brake  beam  compa- 
ny. Laughlin  knew  the  brake  beam  company 
held  claims  against  the  Monterey  &  Mexican 
Gulf  Railroad  Company  to  tbe  extent  of 
more  than  $20,000— Indeed,  to  probably  $25,- 
000  if  interest  should  be  computed  thereon. 
But  this  contested  item  of  $4,500  was  older 
in  date  and  earlier  In  maturity  than  any  of 
such  of  those  claims  of  which  he  had 
knowledge,  and  the  account  did  not  disclose 
that  it  had  been  included  In  the  total  of  the 
items  as  found  In  the  statement.  If  it  was 
included,  then  it  Is  clear  the  statement  did 
not  include  Interest  on  the  other  of  the  claims 
against  the  Mexican  company,  which  It  is 
conceded  on  all  hands  belonged  to  the  brake 
beam  company  and  which  were  Interest  bear- 
ing obligations.  We  do  not  think  it  can  be 
declared  from  this  statement  It  should  be 
held  Laughlin  had  notice  of  the  inclusion  of 
the  contested  Monterey  &  Mexican  Gulf  Rail- 
road Company  item  as  part  of  the  assets 
of  the  brake  beam  company  and  acquiesced 
therein. 

It  is  urged  the  entries  made  by  Leigh  on 
the  treasurer's  books  of  the  brake  beam  com- 
pany, a  report  made  by  the  auditing  commit- 
tee of  that  company  on  November  7,  1890, 
certain  "trial  balances"  of  the  assets  of  the 
brake  beam  conqiany  January  18,  1899,  Feb- 
ruary 1,  1900,  and  October  1,  1901,  should  be 
held  to  show  knowledge  and  acquiescence  on 
the  part  of  Laughlin  and  the  brake  beam 
company  to  the  alleged  transfer  of  these 
"three  Items"  under  consideration  to  the 
brake  beam  company.  In  the  master's  re- 
port, which  was  approved  by  the  chancellor, 
we  find  the  following  statements :  "I  do  not 
give  these  book  entries  and  documents  the 
same  weight  as  estopping  the  defendant  corn- 
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pany  as  racfa  txiok  wtrles  would  nsiially 
have,  because  of  the  extraordinary  relations 
of  Leigh  and  Laughlln,  the  latter  leaving 
everything  to  Leigh,  and  because  Mr.  Leigh 
remained  at  all  times  in  the  custody  of  all 
these  books  and  papers  and  of  the  notes  them- 
selves, the  other  corporation  officers  giving 
no  heed  to  the  contents  of  the  books  or  to  the 
actual  condition  of  the  assets.  •  •  •  I 
find  that  the  entries  In  the  books,  trial  bal- 
ances, and  records  of  the  defendant  concern- 
ing these  last  three  items  were  made  by  Leigh 
or  under  his  directions,  and  that  the  extra- 
ordinary confidence  and  lack  of  business 
checks  between  Leigh  and  Laughlin  In  all 
these  transactions,  the  fact  that  Leigh  had 
sole  custody  of  all  books  and  documents,  and 
sole  control  of  all  details,  and  the  fact  that 
all  details  of  management  In  the  defendant 
company  were  left  solely  to  him,  takes  away 
from  these  records  and  documenta  their  weight 
as  evidence  against  the  defendant  company 
and  prevents  their  acting  as  an  estoppel. 
These  entries  may  well  have  been  made  in 
good  faith,  and  still  they  could  not  bind  the 
corporation.  Any  statements  that  Judge 
Laughlin  acquiesced  to  the  transfer  of  these 
three  last  Items  are  denied  by  him.  He  de- 
nies that  he  had  any  knowledge  of  the  transfer 
or  that  the  books  showed  the  Items."  The 
trial  court  found  and  recited  In  Its  decree,  as 
abstracted :  "The  entries  were  made  without 
the  knowledge  of  the  brake  beam  company 
and  its  proper  oflScers  and  the  acts  of  Leig^ 
were  done  In  the  interest  of  Leigh  and  the 
complainant,  and  could  not  be  of  benefit  to 
the  brake  beam  company.  None  of  these  acts 
of  Leigh  were  approved  and  ratified  by  the 
brake  beam  company,  and  the  assumed  trons- 
fw  was  not  In  law,  a  transfer  of  the  title 
and  not  binding  upon  the  brake  beam  com- 
pany, and  was  not  a  return  of  the  sum  of 
$20,000." 

After  an  investigation  of  the  record  we 
think  these  findings  of  the  master  and  chan- 
cellor are  correct  conclusions  to  be  drawn 
from  the  proofs  Neither  knowledge  nor  ac- 
quiescence on  the  part  of  Uie  brake  beam 
company  of  the  alleged  transfer  to  It  of  the 
worthless  "three  Items"  In  payment,  In  part, 
of  the  obligation  of  the  equlpmeht  company 
t>elng  proven,  no  estoppel  to  repudiate  the 
same  could  arise;  hence  we  conclude  that  the 
decree  of  the  chancellor  was  correct,  and 
should  have  been  affirmed  by  the  Appellate 
Court. 

The  Judgment  of  the  Appellate  Court  is 
therefore  reversed,  and  the  cause  will  be  re- 
manded to  the  superior  court,  with  directions 
to  alter  a  decree  finding  there  is  due  to  the 
brake  beam  company  from  the  equipment 
company  the  sum  of  $10,624.50,  together  with 
Interest  on  that  amount  at  5  per  cent  per 
annum  from  the  date  of  the  former  decree 
rendered  in  that  court,  and  decreeing  the  pay- 
ment thereof  within  80  days,  and  that  In 
default,  the  Injunction  be  dissolved. 

The  judgment  of  the  Appellate  Court  is 


reversed,  and  the  cause  remanded  to  tbs 
perlor  court  with  directions. 
Beversed  and  remanded. 


(226  111.  23) 

DONK  BROS.  COAL  A  COEB  CO.  r.  LUCia 
(Supreme  Court  of  Illinois.    Vtb.  21.  1907.) 

1.  APFKAIi    ADD     KRROB  —  lNTEiaaDIA.TB     AT- 

p«AL—AFw«ifA.HCB— Effect. 

A  judxment  of  the  Appellate  Court  affirm- 
ivg  a  JudKment  of  the  circuit  court  determines 
every  controverted  question  of  fact  In  favor  of 
the  defendant  in  error. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Die. 
vol.  3,  Appeal  and  Error,  |  4322.] 

2.  Mastkk  and  Sebvart— INJ0BIXS  so  ftflH- 
EBs— Deuand  fob  Pbops. 

Where  defendant's  mine  manaf!er  instruct- 
ed the  miners  to  make  their  requests  for  props 
direct  to  the  drivers  with  whom  they  were 
broQxht  directly  in  contact  it  beinK  inconveni- 
ent on  account  of  the  sise  of  the  mine  to  make 
FQch  requests  to  the  mine  manager,  demands 
for  props  made  by  a  miner  to  several  of  the 
drivers,  on  ssvsral  days  prior  to  the  day  of  bis 
injury  by  the  taU  of  a  portion  of  the  roof  of  his 
room,  constituted  a  sufficient  demand  on  the 
mine  mana^r  as  reqnired  by  statute. 

[Bid.  Note.— For  cases  in  point  see  Cent  Die. 
vol.  S4,  Master  and  Servant  H  248,  251.] 
8.  Saidb— Action— iRBTBUcnoMS. 

In  an  action  for  injuries  to  a  miner  by  the 
fall  of  a  portion  of  the  roof  of  his  room  re* 
suiting  from  the  alleged  neellcence  of  the  mine 
manaser  in  failing  to  furnish  props,  etc^  tiie 
court  instructed  that  if  at  the  tune  plaintiff 
was  injured  there  was  near  the  place  where 
he  was  working  a  sufficient  supply  of  props,  cap 
pieces,  and  timbers  of  suitable  dimensions  f«Mr 
securing  the  roof  where  plaintiff  worked,  "whidt 
had  been  supplied  for  plaintiff's  use."  then  de- 
fendant was  not  guilty.  Hdd,  that  the  modifi- 
cation of  the  instmctlon  by  including  the  words 
quoted  was  not  error. 

TEd.  Note.— For  cases  in  point  see  Cmt  Dig, 
vol.  34,  Master  and  Servant  I  1140.] 

4.  Samk. 

Where,  in  an  action  for  injuries  to  a  miner, 
the  evidence  showed  that  defendant's  mine  man- 
ager or  his  assistant  were  not  the  only  persons 
on  whom  a  legal  demand  oonld  be  made  for 
props,  defendant  was  not  prejudiced  by  the 
modification  of  an  instruction  so  as  to  require 
that  the  demand  for  props  should  be  made  on 
the  mine  manager  or  his  assistant. 

5.  Appeal  and  Ebbob  —  iNTiBifEDiATE  Ap- 
PKAi/— Questions  Reviewabxe — Bxcessivs 
Vebdict. 

An  assignment  in  relation  to  the  excessire- 
ness  of  the  verdict  in  an  action  for  personal 
injaries,  cannot  be  reviewed  on  a  writ  of  error 
to  the  Supreme  Court 

\'Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {  4348.] 

Error  to  Appellate  Court  Fourth  District 
Action  t>y  Stan  Lucis  against  the  Donk 
Bros.  Coal  &  Coke  Company.  From  a  Judg- 
ment In  favor  of  plaintiff,  affirmed  by  the 
Appellate  Court  defendant  brings  error.  Af- 
firmed. 

Stan  Luds  brought  this  action  in  case 
against  Donk  Bros.  Coal  ft  C(rice  Company 
to  recover  damages  for  a  personal  injury, 
under  the  mining  statute,  ttaaed  on  the  al< 
leged  wUlfnl  failnre  of  the  mining  company 
and  Is  managers  to  ddlver  to  defendant  la 
error  props  of  sufficient  length  and  diuen- 
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BionB  with  which  to  prop  the  roof  of  blB 
rooxn.  There  were  two  counts  In  the  declara- 
tion, In  the  first  of  which  it  Is  alleged  that 
a  demand  for  props  was  made  npon  the  mine 
manager,  and  In  the  second  count  that  a  de- 
mand was  made  upon  the  plalntlfT  In  error 
through  Its  driver.  Plaintiflf  In  error  was  op- 
erating a  large  coal  mine  located  near  Donk- 
vllle,  Madison  county,  111.  The  company  em- 
ployed about  SOO  men  In  the  operation  of  Ita 
mine.  Defendant  In  error  was  an  employe 
of  the  (Xtmpany  and  engaged  in  digging  coal. 
Abont  8:30  a.  m.,  September  19,  1904,  de- 
fendant In  error  was  seriously  injured  by  a 
fall  of  slate  or  some  substance  from  the  roof 
of  his  room.  Defendant  in  error  obtained  a 
verdict  In  the  circuit  court  of  St  Clair  coun- 
ty for  (14,000,  upon  which  the  court  below, 
after  requiring  $6,000  to  be  remitted,  entered 
judgment,  which  was  affirmed  by  the  Appel- 
late Court  for  the  Fourth  District  Defend- 
ant below  has  sued  out  a  writ  of  error  from 
this  court  seeking  a  reversal  of  the  Jadgmoits 
of  the  circuit  and  appellate  courts.  The  ad- 
ditional facta,  so  far  as  they  are  necessary 
to  an  understanding  of  the  questions  Involved 
In  this  court  are  stated  In  the  following 
opinion. 

Wamock,  Williamson  &  Burroughs  (L.  D. 
Tamer,  of  counsel),  for  plaintiff  In  error. 
Schaefer  A  Farmer  and  Thomas  R.  Mould, 
for  defendant  in  »ror. 

VICKERS,  J.  (after  stating  the  facts).  It 
la  first  contended  that  the  coort  erred  in  ad- 
mitting In  evidence  testimony  tending  to 
prove  that  defendant  in  error  made  a  de- 
mand for  props  upon  the  driver,  the  evidence 
not  showing  that  such  request  was  communi- 
cated to  the  mine  manager;  and  as  a'  sub- 
ordinate proposition  it  is  contended  that  the 
court  erred  In  refusing  to  withdraw  the  sec- 
ond count  from  the  consideration  of  the  Jury, 
for  the  reason  that  there  was  no  competent 
evidence  in  the  record  tending  to  sustain  It 
The  Judgment  of  the  Appellate  Court  affirm- 
ing the  Judgment  of  the  circuit  court  de- 
termines every  controverted  question  of  fact 
in  favor  of  defendant  In  error.  In  our  con- 
sideration of  the  case  we  are  compelled  to 
assume,  as  the  evidence  tends  to  show,  that 
on  September  14th,  15th,  and  16th  defend- 
ant in  error  made  demands  for  props  on  both 
the  mine  manager  and  the  assistant  mine 
manager  with  which  to  prop  the  room  where 
he  was  injured.  On  the  same  days,  and 
also  on  Monday,  the  19th,  which  was  the 
day  of  the  injury,  defendant  in  error  testl- 
fled  that  he  made  demands  for  props  upon 
the  drivers,  and  it  is  with  respect  to  this 
evidence  that  plaintiff  in  error  now  com- 
plalna  The  evidence  shows  that  Patrick 
Dooner  was  the  mine  manager  and  John 
Thompson  was  bis  assistant  It  further 
shows  the  mine  manager  haa  Instructed  de- 
fendant In  error  and  other  miners  that  when 
they  needed  props  to  order  them  from  the 
drivers,  and  that  this  Instruction  had  been 

80  N.E.-3G 


very  gmerally  followed  by  the  miners.  Ow- 
ing to  the  size  of  the  mine  and  the  large 
number  of  employes.  It  was  impracticable 
to  require  the  miners  to  make  a  personal  de- 
mand upon  the  mine  manager  for  props.  It 
Is  stated  In  the  evidence  that  the  mine  was 
BO  large  that  the  manager  could  not  person- 
ally get  around  to  all  the  working  places 
more  than  once  in  10  or  12  days.  If,  as  con- 
tended by  plaintiff  In  error,  every  one  of  the 
several  hundred  miners  employed  In  this 
mine  Were  required  to  leave  their  rooms  and 
go  in  search  of  the  mine  manager  in  order  to 
request  him  to  supply  props,  and  if  it  then 
became  the  duty  of  the  mine  manager  to  look 
np  the  driver  for  the  particular  room  where 
the  props  were  wanted  and  deliver  the  order 
for  props  to  the  driver  Ip  t)erson,  it  is  ap- 
parent that  a  great  deal  of  confusion  and 
unnecessary  loss  of  time,  both  to  the  man- 
ager and  miner,  would  result  To  avoid  this 
the  manager  instructed  the  miners  to  make 
their  requests  for  props  direct  to  the  drivers. 
This  appears  to  be  a  very  reasonable  and 
common-sense  method,  the  adoption  of  which 
in  a  large  mine,  such  as  this  is  shown  to  be, 
promoted  the  best  Interests  of  both  employ- 
er and  employe.  The  advantages  of  such  a 
method  are  readily  seen.  The  drivers  and 
the  miners  are  brought  in  contact  with  each 
other  at  frequent  Intervals  when  the  mine  la 
ronning,  thus  affording  an  opportunity  for 
the  miner  to  request  and  the  driver  to  de- 
liver, props  to  meet  the  necessities  which  are 
contintially  arising  In  the  various  rooms  of 
the  mine. 

In  Donk  Bros.  Coal  &  Coke  Co.  v.  Peton, 
192  111.  41,  61  N.  E.  330,  the  evidence  showed 
that  the  method  employed  in  the  mine  was 
for  the  miners  to  write  on  a  blackboard  pro- 
vided for  that  purpose  the  number  and  di- 
mensions of  props  and  caps  wanted.  The 
appellee  in  that  case  had  made  bis  request 
In  accordance  with  the  method  adopted  by 
the  company.  The  drivers  would  take  the 
order  from  the  blackboard  and  haul  the 
props  to  the  rooms  where  they  were  wanted. 
The  point  was  there  made  that  this  was  not 
a  demand  made  upon  the  mine  manager.  In 
disposing  of  that  contention  it  was  there 
said:  "This  mode  of  making  a  demand  for 
props  and  caps  was  a  reasonable  and  proper 
one,  and,  as  it  was  the  mode  adopted  and 
In  general  use.  It  constituted  a  sufficient  de- 
mand upon  the  mine  manager,  within  the 
meaning  of  the  statute."  In  the  case  at  bar 
the  mine  manager  had  expressly  established 
the  rule  in  this  mine  that  the  miners  should 
request  props,  when  wanted,  from  the  driv- 
ers. We  see  no  difference  in  principle  be- 
tween this  case  and  the  Peton  Case  in  this 
regard.  We  do  not  mean  to  hold  that.  In  a 
mine  where  no  such  rule  has  been  established 
as  Is  shown  here,  a  demand  for  props  made 
upon  the  driver  is  equivalent  to  a  demand 
made  upon  the  mine  manager;  but  where, 
as  here,  the  mine  manager  has  instruoted 
the  miners  to  make  their  requests  for  props 
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from  the  drivers,  and  the  miner  does  so,  such 
demand  must  be  held  to  meet  the  require- 
ments of  the  statute. 

This  case  is  distinguishable  from  Henrietta 
Coal  Co.  V.  Martin,  221  111.  460.  77  N.  B.  902, 
where  we  held  that  evidence  of  a  demand  up- 
on the  driver  for  props,  which  had  not  been 
communicated  to  the  manager,  was  Inadmis- 
sible. In  that  case  there  was  no  established 
rule  or  custom  which  was  authorized  by  the 
company,  as  there  Is  In  the  case  at  bar. 

It  Is  Insisted  by  plaintiff  In  error  that  the 
court  should  have  given  instruction  num- 
bered 15,  and  that  It  was  reversible  error  to 
refuse  it.  That  instruction  told  the  Jury, 
among  other  things,  that  the  law  required 
that  a  demand  for  props,  cap  pieces,  or  tim- 
bers must  be  made  upon  the  mine  manager. 
That  instruction  was  not  applicable  to  the 
facts  in  this  case,  and  what  we  have  said  in 
disposing  of  plaintiff  in  error's  first  conten* 
tlon  shows  the  correctness  of  the  ruling  In 
refusing  this  instruction. 

It  is  also  Insisted  that  the  court  erred  in 
modifying  Instruction  No.  8.  That  instruc- 
tion, as  modified  by  the  court  and  given  to 
the  Jury,  Is  as  follows :  "The  court  further 
Instructs  you  that.  If  you  believe,  from  the 
evidence  In  this  case,  that  at  the  time  the 
plaintiff  was  injured  there  was,  at  or  near 
the  place  where  the  plaintiff  was  worthing,  a 
sufficient  supply  of  props,  cap  pieces  and  tim- 
bers of  suitable  length  and  dimensions  for 
securing  the  roof  where  plaintiff  worked, 
which  had  been  supplied  for  plaintiffs  use 
then  you  should  find  the  defendant  not 
guilty."  The  modification  complained  of  was 
the  addition  of  the  words,  "which  had  been 
supplied  for  plaintiff's  use."  We  do  not  un- 
derstand that  delivering  props  near  defend- 
ant in  error's  room  which  were  supplied  for 
the  use  of  another  miner  In  another  room 
would  be  a  compliance  with  the  statute  re- 
quiring plaintiff  in  error  to  furnish  timbers 
for  defendant  in  error  upon  his  demand. 
There  was  no  error  in  the  modification  of 
this  instruction. 

Instruction  No.  10,  which  was  also  modified 
by  the  court,  even  after  It  was  modified,  laid 
down  the  rule  with  too  much  strictness.  As 
modified  it  told  the  jury  that  the  demand  for 
props  must  be  made  ux>on  the  mine  manager 
or  bis  assistant.  These  persons,  as  we  have 
seen,  were  not  the  only  parties  upon  whom 
a  legal  demand  could  be  made  for  props  un- 
der the  facts  In  this  record.  The  instruc- 
tion as  modified  stated  the  law  stronger  for 
plaintiff  in  error  than  it  was  entitled  to 
have  it 

The  modification  of  Instruction  No.  12  was 
proper,  and  as  modified  was  in  harmony  with 
the  views  herein  expressed,  and  there  was 
no  error  in  the  modification. 

The  criticism  made  upon  the  remarks  of 
comisel  In  his  closing  argument  to  the  jury 
we  do  not  deem  of  sufficient  Importance  to 
tequlre  a  discussion. 

The  assignment  of  error  in  relation  to  the 


excesslveness  of  the  verdict  raises  a  question 
which  is  not  reviewable  in  this  court. 

Finding  no  reversible  error  In  the  record, 
the  judgment  of  the  Appellate  Coort  Is  af- 
firmed. 

Judgment  affirmed. 


(228  III.  u> 
CARLSON  v.  KOERNER. 
(Supreme  Court  of   Illinois.     Feb.  21,   1907.) 

1.  Injunction  —  Covenants  —  Natukk     and 
Form— EsFOBCEMENT. 

Complainant  leased  certain  land  to  de- 
fendant, the  lease  providing  that  defendant 
should  worls  oat  road  tax  and  alloiv  complain- 
ant to  fall  plow  and  hanl  out  manure,  defend- 
ant to  haul  out  manure  and  have  25  acres  fall 
plowed  at  the  expiration  of  the  lease,  and  plain- 
tiff reserving  the  privilege  of  plowing  stubble 
groand  after  defendant  had  secured  grain,  and 
the  right  to  enter  for  viewing,  seeding,  repair- 
ing, or  any  other  purpose.  Held,  tliat  such 
covenants  were  not  negative  in  character,  and 
could  not  therefore  be  enforced  by  injunction 
without  proof  of  irreparable  injury. 

2.  Save— Irbepabable  Injdbt. 

An  injury  may  be  irreparable,  justifying 
equitable  relief  either  from  its  own  nature, 
where  the  party  injured  cannot  be  adequately 
compensated  therefor  in  damages,  or  when  the 
damages  which  result  cannot  l>e  measured  by 
any  pecuniary  standard,  or  the  party  who  most 
respond   is   insolvent. 

[E!d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Injunction,  {  14.] 

3.  Same— Speculative  Damages. 

In  a  suit  by  a  landlord  to  restrain  her 
tenant  from  refusing  to  permit  her  to  enter 
the  leased  premises  for  the  purpose  of  doing 
fall  plowing,  the  damages  necessarily  arising 
from  the  landlord's  inability  to  plow  in  the 
fall,  instead  of  the  spring,  were  speculative,  and 
insufficient  to  constitute  irreparable  damages 
sufficient  to  sustain  an  injunction. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,   Injunction,   {   14.} 

4.  Same— iNsotvENCT. 

Where  a  lease  of  farm  land  was  secured 
by  a  surety,  proof  that  the  tenant  was  insolvent, 
in  the  absence  of  evidence  that  the  surety  was 
also  insolvent,  was  insufficient  to  sliow  tliat  the 
landlord  would  suffer  irreparable  damage  from 
the  tenant's  act  in  refusing  to  permit  the  land- 
lord to  enter  the  leased  premises  to  fall  plow, 
as  provided  in  the  lease. 

5.  Same— Adequate  Remedt  at  Law. 

A  lease  provided  that  if  the  tenant  failed 
to  keep  the  covenants,  the  landlord  might  de- 
clare the  lease  null  and  void  and  retake  pos- 
session, etc.  Held,  that  where  the  tenant  re- 
fused to  permit  the  landlord  to  enter  to  fall 
plow,  as  provided  by  the  lea&e,  the  landlord  had 
a  complete  and  adequate  remedy  at  law  by  cancel- 
ing the  lease  and  recovering  possession  in  sum- 
mary dispossession  proceedings,  and  was  there- 
fore not  entitled  to  eiiuitable  relief  by  injunc- 
tion. 

Appeal  from  Appellate  Court,  Second  Dis- 
trict 

Bill  by  Wllhelmlna  Koemer  against  Anna 
B.  Carlson  to  restrain  defendant  from  inter- 
fering with  complainant's  ingress  and  egress 
to  certain  rented  premises,  as  provided  in 
the  lease.  From  a  judgment  of  the  Appellate 
Court  affirming  a  decree  In  favor  of  com- 
plainant, defendant  appeals.  Reversed  and 
remanded. 
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On  April  21,  1902,  appellee,  Wilhelmlna 
Koemer,  leased  to  one  Jobn  Oarlson,  bnsband 
of  appellant,  about  170  acres  of  land  In  Will 
county  for  a  term  of  five  years,  from  Mardi 
1,  1803,  at  a  rental  of  $858.75  per  year,  pay- 
able November  Ist  and  February  Ist  of  each 
year.  Carlson  took  possession  March  1,  1903, 
and  continued  In  possession  until  August  14, 
1904,  when  he  died,  leaving  his  tvife,  the  ap- 
pellant, and  eight  children  surrlTlng  him. 
On  September  19tb  of  that  year  appellee  re- 
leased the  premises  to  the  widow  from  March 
1,  1905,  until  March  1,  1906,  at  the  same 
rental;  the  lease,  however,  providing  that 
the  tenant  should  haul  out  the  manure,  leave 
25  acres  of  fall  plowing  at  the  expiration  of 
the  lease,  allow  appellee  to  do  fall  plowing 
on  the  premises,  and  reserving  to  the  ai^pel- 
lee  the  privilege  of  plowing  the  stubble  groimd 
after  the  tenant  had  secured  the  grain  there- 
from, together  with  a  right  of  entry  fbr  view- 
ing, seeding,  making  repairs,  and  for  any 
other  purpose.  Appellant  entered  Into  pos- 
session under  the  last-named  lease,  and  In 
the  fall  of  1906,  after  she  had  secured  the 
grain  grown  upon  the  premises,  appellee  went 
to  the  premises  for  the  purpose  of  plowing 
the  stubble  ground,  but  appellant  refused  to 
allow  her  to  do  so,  IO(Aed  the  gates  against 
her,  and  placed  notices  thereon  forbidding 
her  to  enter.  Appellee  then  filed  this  bill  In 
the  circuit  court  of  Will  county,  alleging  that 
the  defendant  was  in  possession  of  the  farm 
subject  to  her  rights  under  said  lease,  and 
praying  for  an  iujunctlon  to  restrain  defend- 
ant from  Interfering  with  her  going  upon  the 
premises,  etc.,  as  provided  In  the  lease,  al- 
leging that  if  she  was  prevented  from  doing 
so  it  would  cause  her  an  irreparable  injury, 
and  also  setting  up  the  insolvency  of  the  de- 
fendant Appellant  answered  the  bill,  deny- 
ing that  the  complainant  was  in  possession 
September  19,  1804,  as  alleged,  but  that  she 
(the  d^enduit)  was  rightfully  in  the  exclu- 
sive possession  of  the  same  on  tiiat  date  as 
the  personal  representative  of  her  hustiand, 
Jolm  Carlson,  under  the  lease  of  April  21, 
1802,  and  that  she  had  a  homestead  interest 
in  the  premises,  and  that,  a  few  days  after 
the  death  of  her  husband,  complainant  came 
to  her  and  stated  that  the  lease  to  John  Carl- 
son was  not  good,  threatening  to  put  her  oCC 
the  premises  unless  she  executed  a  new  lease, 
and  as  a  result  of  such  threats  and  stete- 
ments  she  signed  the  lease  of  September  19, 
1904;  also  expressly  denying  that  she  (the 
defendant)  was  insolvent.  Upon  the  hearing 
of  a  motion  for  a  temporary  injunction  upon 
affidavits  filed,  the  court  found  that  it  was  not 
advised  under  which  lease  appellant  held,  but 
ordered  that  she  might  plow  the  stubble 
ground  remaining  unplowed  within  10  days 
from  the  date  of  the  order  at  her  own  risk, 
and  without  prejudice  to  the  rights  of  the 
complainant,  and,  in  case  the  defendant  failed 
or  neglected  to  plow  the  ground  within  the 
time  specified,  then  complainant  might  plow 
the  same  at  her  own  risk  and  without  preju- 


dice to  the  rights  of  the  dtfendant;  the  court 
retelnlng  Jurisdiction  to  determine  the  rlghte 
of  the  parties  upon  a  full  hearing.  Upon  the 
final  hearing,  on  bill,  answer,  and  replication, 
the  court  found  the  issues  In  favor  of  the 
complainant,  holding  that  the  lease  from  her 
to  John  Carlson,  dated  April  21,  1902,  had 
been  terminated  by  the  parties,  and  the  de- 
fendant held  the  premises  under  the  lease  of 
September  19,  1904,  and  entered  an  order 
restraining  her  from  preventing  complainant 
from  going  upon  the  premises,  as  prayed  by 
the  bill,  and  awarded  costs  against  the  de- 
fendant. To  reverse  that  decree  an  appeal 
was  prosecuted  to  the  Appellate  Court  for 
the  Second  District,  but  the  same  was  af- 
firmed, and  this  further  appeal  lias  been  pros- 
ecuted. 

F.  M.  Fahey,  for  appellant  Cowing  & 
Young,  for  appellee. 

WIIiKlN,  J.  (after  stating  the  facts).  It 
Is  insisted  by  counsel  for  appellee  tliat  the 
covenant  in  the  lease  is  a  negative  covenant, 
and  a  court  of  equity  will  restrain  its  viola- 
tion by  injunction,  even  though  no  irrepa- 
rable injury  is  shown.  It  is,  no  doubt,  the 
rule  that,  in  respect  to  purely  negative  cove- 
nants annexed  to  or  contained  in  contracts 
or  leases,  courts  of  equity  frequently  inter- 
fere by  injunction  and  indirectly  enforce  spe- 
cific performance  of  such  negative  covenants 
by  prohibiting  their  breach ;  and  it  is  equally 
well  settled  that,  where  there  is  such  an  ex- 
press negative  covenant,  courts  of  equity  win 
entertain  Jurisdiction  by  injunction,  although 
the  same  will  occasion  no  substantia]  injury, 
or  even  though  the  injury,  If  any,  be  recover- 
able at  law.  This  is  upon  the  principle  that 
the  owner  of  land  selling  or  leasing  it  may 
insert  in  his  deed  or  contract  Just  such  con- 
ditions or  covenants  as  he  may  see  fit  touch- 
ing the  use  or  enjoyment  of  the  land,  and  in 
case  of  the  breach  thereof  be  is  not  to  be 
defeated  by  the  opinions  of  any  number  of 
persons  that  he  Is  not  substantially  injured 
thereby.  But,  in  order  to  give  courts  of  eq- 
uity Jurisdiction  on  that  ground,  the  cove- 
nant must  be  a  negative  one,  and  must  be 
certain,  and  the  use  of  the  premises  for  a 
specific  purpose  must  be  clearly  fixed  by  the 
agreement  of  the  parties.  If  the  negative 
covenant  is  only  implied  from  a  positive  stipu- 
lation, courts  are  not  so  ready  to  lend  their 
Jurisdiction.  High  on  Injunctions,  $S  71*- 
722;  Consolidated  Coal  Co.  V.  Scbmisseur, 
135  111.  378,  25  N.  E.  795;  Star  Brewery  Co. 
V.  Prlmas,  103  111.  652,  45  N.  E.  145;  Postal 
Telegraph  Co.  v.  Western  Union  Telegraph 
Co.,  155  III.  386,  40  N.  E.  587.  The  lease  in 
question  falls  far  short  of  coming  within  the 
rule  announced  in  the  authorities  above  cited. 
Its  terms  are  as  follows:  "Party  of  the  sec- 
ond part  [appellant]  to  work  out  road  tax 
and  allow  first  party  [appellee]  to  fall  plow 
and  haul  out  manure,  second  party  to  haul 
out  manure  and  have  twenty-five  acres  fall 
plowed  at  expiration  of  lease;    •    •    •    and 
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first  party  reserrea  the  privilege  of  plowing 
fltnbble  ground  after  second  party  luii  secured 
grain,  and  right  to  enter  for  viewing,  seeding, 
repairing  or  any  other  purpose."  The  terms 
used  are  positive  and  affirmative,  not  only  as 
to  the  rights  of  the  appellee,  but  also  as  to 
those  of  the  appellant.  Bach  of  them  is  to  do 
certain  affirmative  acts  named,  and  there  Is 
no  express  covenant  that  either  will  refrain 
from  doing  any  particular  thing.  There  is 
no  covenant  or  agreement  that  appellant  will 
not  Interfere  with  appellee  In  her  efforts 
either  to  plow  the  land  or  haul  out  the  ma- 
nnre.  The  position  of  appellee  must  be  that, 
inasmuch  as  appellant  covenanted  to  allow 
bw  to  enter  for  certain  purposes,  there  is  an 
implied  negative  covenant  not  to  Interfere 
with  her  doing  so.  The  terma  here  used  are 
not  negative,  and  can  only  become  so  by  im- 
plication, and.  If  they  can  be  so  treated,  many 
affirmative  or  positive  covenants  may  be  con- 
strued to  be  negative,  and  a  court  of  equity 
given  Jurisdiction  to  enforce  covenants  either 
nfflrmatlve  or  negative.  There  is  no  negative 
covenant  within  the  rule  laid  down  by  the 
authorities,  and  hence  equity  had  no  Juris- 
diction without  proof  of  irreparable  injury. 
Can  the  bill  be  maintained  upon  the  ground 
that  appellee  will  be  Irreparably  injured  by 
reason  of  the  failure  to  have  the  land  plow- 
ed In  the  fall?  She  alleged  in  her  bill  that 
appellant  was  Insolvent,  and  her  loss  would 
be  irreparable  unless  equity  intervened.  An 
injury  may  be  irreparable  either  from  Its 
own  nature,  as  where  a  party  injured  cannot 
be  adequately  compensated  therefor  in  dam- 
ages, or  when  the  damages  which  may  result 
therefrom  cannot  be  measured  by  any  pecun- 
iary standard,  or  when  it  is  shown  that  the 
party  who  must  respond  is  insolvent,  and  for 
that  reason  Incapable  of  paying  damages. 
18  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  361. 
The  mere  allegation  of  Irreparable  injury, 
while  it  may  be  sufficient  to  give  a  court  of 
equity  Jurisdiction  upon  the  face  of  the  bill, 
is  not  sufficient  upon  the  final  hearing  unless 
sustained  by  proof.  The  evidence  In  this  rec- 
ord is  not,  in  our  opinion,  sufficient  for  that 
purpose.  The  damages  caused  by  being  pre- 
vented from  plowing  In  the  fall,  Instead  of 
the  spring,  are,  at  most,  uncertain  or  specu- 
lative, and.  In  fact,  may  not  exist  at  all. 
They  depend  on  many  different  elements,  as 
shown  by  the  evidence.  The  next  year's  crop 
may  be  equally  as  good,  though  the  ground 
was  plowed  in  the  spring,  instead  of  in  the 
tall.  The  season  may  be  either  too  wet  or 
too  dry  to  produce  any  crop  at  all,  or  some 
other  unforeseen  condition  may  arise  to  pre- 
vent the  growing  of  a  crop,  no  matter  when 
the  ground  was  plowed.  These  facts  are 
well  known,  and  render  uncertain  any  dam- 
ages that  may  be  sustained,  much  less  to 
show  lrrq>arable  damages.  To  show  that 
damages  are  merely  speculative  is  not  suffi- 
doit  to  give  a  court  of  equity  Jurisdiction. 
They  may  be  approximated  in  an  action  ai. 
law  as  well  as  in  chancery.    While  this  bill 


alleged  that  appellant  was  insolvent,  that 
allegation  was  denied  in  the  answer,  and  tb* 
evidence  failed  to  prove  it.  On  the  oontraiy, 
there  was  proof  that  appellant  had  soma 
property,  though  Just  how  much  does  not  ap- 
pear. Even  if  she  was  insolvent,  there  was 
a  surety  on  the  lease,  and,  in  order  to  give 
a  court  of  equity  Jorisdlctlon  on  the  groimd 
of  insolvmcy,  it  would  have  been  necessary 
to  show,  not  only  that  the  appellant  herself 
was  insolvent,  but  also  that  tJie  surety  was 
insolvent. 

We  think  the  court  was  witiboat  Jnrlsdie- 
tlon,  for  the  reason  that  appellee  had  a  com- 
plete and  adequate  remedy  at  law.  The  lease 
expressly  provided  that;  if  appellant  failed 
to  keep  the  covenants,  or  should  underlet  the 
premises,  the  appellee  should  have  the  right 
to  declare  the  lease  null  and  void  and  retake 
possession;  appellant  to  pay  all  costs,  attor- 
ney's fees,  and  expmses  arising  from  en- 
forcing the  covenants  of  the  lease.  If  appel- 
lant refused  to  allow  appellee  to  enter  for 
the  purpose  of  doing  what  the  lease  expressly 
provided  she  might  do,  appellant  violated  the 
terms  of  the  lease,  and  appellee  had  her 
election  to  bring  an  action  of  forcible  entry 
and  detainer,  and  thereby  secure  possession 
of  the  premises.  This  remedy,  if  applied, 
would  have  been  summary,  and  could  have 
been  speedily  enforced  so  as  to  have  given 
appellee  immediate  possession,  thus  enablhig 
her  to  do  the  fall  plowing  If  she  wished,  and 
avoiding  any  damage  which  might  be  <» 
easloned  by  reason  of  appellant's  violation  of 
the  contract.  It  cannot  be  successfully  con- 
tended that,  if  there  was  an  adequate  remedy 
at  law,  resort  could  be  had  to  a  court  of 
equity. 

We  are  not  impressed  with  the  Justice  and 
equity  of  the  appellee's  cause,  as  shown  by 
this  record.  She  had  no  sufficient  cause  for 
bringing  appellant  into  a  court  of  chancers 
and  subjecting  her  to  the  heavy  expense  of 
litigation  there. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  instructions  to  the  trial 
court  to  dismiss  the  bill  for  want  of  equity. 

Reversed  and  remanded. 


(as  lu. «) 

STEINMETEB  et  al.  v.  SCHBOBPPGL. 

(Supreme  Court  of   Illinoia.     Feb.  21,  1907.) 

Carceixation  or  Instbuueittb— Mistaks. 

Whers,  in  the  making  of  a  contract  for  tbe 
sale  of  various  kinds  of  lumber,  the  seller, 
in  adding  up  the  amounts  which  be  bad  Mt 
down  against  each  kind  of  lumber,  committed 
a  mathematical  error,  and  the  amount  found 
by  him  became  the  agreed  price  in  a  contract 
for  tbe  sale,  tbe  mistake  was  not  one  wariantinc 
the  cancellation  of  the  contract  In  equity. 

Appeal  from  Appellate  GourU  Fourth  Dis- 
trict. 

Action  by  Henry  Steinmeyer  and  others 
against  John  Schroeppel,  which  was  consoli- 
dated with  a  suit  by  Schroeppel  against 
Henry  Steinmeyer  and  others.    From  a  de- 
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cree  of  the  Appellate  Ooort,  tevenliig  a  de- 
cree, canceling  a  contnct  between  tbe  par- 
ties, Henry  Stelnmeyer  and  others  appeaL 
Affirmed. 

Wamock,  Williamson  &  Bnrrouglis  (Wil- 
liam 6.  Burroughs,  of  counsel),  for  appel- 
lants. Hadley  &  Wheeler  and  O.  H.  Burton, 
for  appellee. 

CARTWBIOHT,  J.  Appellants  are  in  the 
inmber  business  at  CollInsTlUe,  IlL,  and  ap- 
pellee is  a  building  contractor  at  the  same 
placfti  On  Jane  10,  IQOS,  appellee  was  about 
to  Meet  a  building  for  himself,  and  left  at 
the  office  of  appellants  an  itemized  list  of 

.  lumber,  containing  84  items,  on  which  he 
desired  them  to  give  him  a  price.  Appel- 
lants' bookkeeper  set  down  upon  that  list, 
opposite  each  item,  the  selling  price,  but  did 
not  add  up  the  column.  If  correctly  added, 
the  column  would  have  footed  up  ilJSST. 
One  of  the  appellants  made  the  addition,  and, 
by  mistake,  made  the  total  f  1,446.'  The  book- 
keeper copied  the  list  on  one  of  appellants' 
billheads  without  the  prices  opposite  the 
different  items,  and  wrote  at  the  bottom, 
"Above  for  $1,446,"  and  delivered  the  paper  to 
appellee  the  same  evening.  Appellee  re- 
ceived bids  for  the  lumber  from  two  other 
firms,  which  were  In  the  neighborhood  of 
$1,890.  On  June  16th  appellee  called  at  the 
office  of  appellants  and  accepted  their  offer. 
He  did  not  bring  the  paper  with  blm,  but  the 
bookkeeper  made  another  copy  and  at  the 
bottom  of  it  wrote  the  same  memorandum, 
"Above  for  $1,446."  One  of  the  appellants 
signed  it,  and  a  memorandum  was  ttien  writ- 
ten below  to  the  effect  that  If  delivery  was 
made  within  30  days  the  appellants  were  to 
bare  $20  more  than  the  estimate,  but  if  de- 
livery was  made  after  30  days  appellee  was 
to  have  a  rebate  of  $20  from  the  estimate, 
and  this  was  signed  by  both  parties.  The 
same  evening  one  of  the  appellants,  looking 
over  the  bill,  fonnd  that  he  had  not  added  the 
amounts  correctly,  and  the  next  morning  one 
of  them  notified  appellee  by  telephone  of 
the  mistake,  and  refused  to  fnmlsh  the 
lumber  for  less  than  $1,867.  Appellants  also 
sent  appellee  a  notice  that  they  had  found 
an  error  of  $421,  and  the  estimate  should 
read  $1,867  Instead  of  $1,446.  Appellants 
did  not  furnish  the  lumber,  and  appellee  pur- 
chased it  at  the  next  lowest  bid  from  another 

.  firm,  and  sued  appellants  for  the  difference 
between  what  he  paid  for  the  lumber,  and 
what  they  had  agreed  to  furnish  it  for.  Ap- 
pellants then  filed  a  bill  to  enjoin  the  prosecu- 
tion of  the  suit  at  law,  and  to  have  the  con- 
tract canceled  on  account  of  the  mistake. 
The  suits  were  consolidated  and  tried  to- 
gether without  a  jury.  The  circuit  court 
entered  a  decree,  canceling  the  contract,  and 
restraining  appellee  from  prosecuting  his 
suit  at  law.  The  Appellate  Court  for  the 
Fourth  District  reversed  the  decree,  and  re- 
manded the  cause  to  the  circuit  court,  with 
directions  to  dissolve  the   injunction   and 


dismiss  the  bill  tor  waat  of  equity.  Appel- 
lants applied  to  the  Appellate  Cionrt  for  a 
certificate  of  Importance,  which  was  granted, 
and  this  appeal  was  prosecuted. 

The  jurisdiction  of  equity  to  grant  the 
remedy  of  canc^ation  because  of  a  mistake 
of  fact  by  one  party  to  a  contract  is  well 
recognized.  Mutual  consent  Is  requisite  to 
the  creation  of  a  contract,  and  if  thote  Is 
a  mistake  of  fact  by  one  of  the  parties  go- 
ing to  the  essence  of  the  contract,  no  agree- 
ment is,  in  fact,  made.  2  Kent's  Com.  477. 
If  there  Is  apparently  a  valid  contract  in 
writing,  but  by  reason  of  a  mistake  of  fact 
by  one  of  the  parties,  not  due  to  bis  negli- 
gence the  contract  is  different  with  respect 
to  the  Bub]ect-matt«:  or  terms  from  what 
was  intended,  equity  will  give  to  such  party 
a  remedy  by  cancellation  where  the  parties 
can  be  placed  in  statu  quo.  The  ground  for 
relief  is,  that  by  reason  of  the  mistake  there 
was  no  mutual  assent  to  the  terms  of  the 
contract  24  Am.  &  Eng.  EJncy.  of  Law  (2d 
E!d.)  618.  The  fact  concerning  which  the 
mistake  was  made  must  be  material  to  the 
transaction  and  affect  its  substance,  and  the 
mistake  must  not  result  from  want  of  the  care 
and  diligence  exercised  by  persons  of  reason- 
able prudence  under  the  same  circumstances. 
Bonney  v.  Stougbton,  122  Ul.  686,  13  M.  B. 
833.  In  this  case  the  mistake  was  in  the  ad- 
dition of  the  figures  set  down  by  the  book- 
keeper. The  price  of  each  item  was  wHttiea 
correctly,  but  appellants  claimed  that  one 
Item  of  about  $400  was  placed  somewhat  to 
the  right,  and  in  adding  the  column  the  4 
was  counted  in  the  10KM>lumn  instead  of  the 
100-column.  If  that  was  done,  it  does  not 
account  for  the  dlffer«ice  of  $421.  But  if 
it  did,  it  would  only  show  a  want  of  ordinary 
care  and  attention.  If  the  figures  were  not 
exactly  In  line,  the  fact  could  hardly  escape 
notice  by  a  competent  business  man  giving 
reasonable  attention  to  what  he  was  doing. 
There  was  no  evidence  tending  to  prove  any 
special  circumstances  excusing  the  blunder. 

The  case  of  Board  of  School  Gom'rs  v.  Ben- 
der, 72  N.  B.  154  (decided  by  the  Appelate 
Court  of  Indiana,  Division  No.  2)  relied  on  by 
appellants,  differs  from  this  In  various  re- 
spects, one  of  which  Is  that  Bender  was  ex- 
cusable for  the  mistake.  His  complaint  al- 
leged that  he  was  misinformed  by  the  archi- 
tect that  his  bid  must  be  In  at  or  before  4 
o'clock,  when,  in  fact,  he  was  allowed  until 
8  o'clock;  that  in  ignorance  of  the  fact  and 
for  want  of  time  he  was  hurried  in  submit- 
ting his  bid,  and  had  no  opportunity  for  veri- 
fication of  his  estimate,  and  that  under  those 
circumstances  be  turned  two  leaves  of  his 
estimate  book  by  mistake  and  omitted  an  esti- 
mate on  a  large  part  of  the  work.  The  case 
involved  the  question  whether  the  bidder  had 
forfeited  a  sum  deposited  as  a  guaranty  that 
he  would  enter  Into  a  contract,  and  when 
notified  that  his  bid  was  accepted,  having  dis- 
covered his  mistake,  he  informed  the  archi- 
tect and  Immediately  gave  notice  that  be 
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would  not  enter  into  the  contract  By  tbe 
terms  of  the  bid  It  was  intended  that  If  tbe 
bid  was  accepted  a  contract  would  be  made, 
but  the  bid  was  not  the  contract  contemplated 
by  the  parties  and  the  bidder  never  did  enter 
Into  the  contract.  The  court  concluded  that 
the  minds  of  the  parties  never,  In  fact,  met, 
because  the  bidder  fell  into  tbe  error  without 
his  fault.  In  the  case  of  Harran  ▼.  Foley, 
62  Wis.  584,  22  N.  W.  837,  there  was  no 
agreement,  for  tbe  reason  that  the  minds 
of  the  parties  never  met  The  plaintiff  claim- 
ed to  have  purchased  of  the  defendant  some 
cattle  for  ?161.50,  but  the  defendant  In- 
tended to  state  the  price  at  $261.50.  When 
tbe  defendant  was  Informed  that  the  plaln- 
tltr  understood  the  price  to  be  $161.60  he  re- 
fused to  deliver  the  cattle  and  tendered  back 
$20  received  on  the  purchase  prices  No 
a^eement  was,  in  fact  made,  since  the 
statement  of  the  price  by  the  seller  was 
clearly  a  mistake. 

A  mistake  which  will  Justify  relief  In 
equity  must  afCect  tbe  substance  of  the  con- 
tract And  not  a  mere  Incident  or  the  Induce- 
ment for  entering  into  It  The  mistake  of 
the  appellants  did  not  relate  to  the  subject- 
matter  of  the  contract  it>  location,  identity, 
or  amount  and  there  was  neither  belief  in 
the  existence  of  a  fact  which  did  not  exist  or 
ignorance  of  any  fact  material  to  the  con- 
tract which  did  exist  The  contract  was 
es&ctiy  what  each  party  understood  it  to'  be 
and  it  expressed  what  was  Intended  by  each. 
If  it  can  be  set  aside  on  account  of  the  error 
in  adding  up  the  amounts  representing  the 
selling  price,  it  could  be  set  aside  for  a  mis- 
take In  computing  tbe  percentage  of  profits 
wblch  ai^ellants  intended  to  make,  or  on  ac- 
count of  a  mistake  In  the  cost  of  the  lumber 
to  them,  or  any  otl^er  miscalculation  on  their 
part  If  equity  would  relieve  on  account  of 
such  a  mistake  there  would  be  no  stability 
in  contracts,  and  we  think  the  Appellate 
Court  was  right  in  concluding  that  the  mis- 
take was  not  of  such  a  character  as  to  en- 
title the  appellants  to  the  relief  prayed  for. 

The  Judgment  of  the  Appellate  Court  is 
affirmed. 

Judgment  affirmed. 


(188  N.    Y.  E«) 

SMITH  V.  LEHIGH  VALLEY  B;  CO. 

(Court  of  Appeals  of  New  York.    March  6, 
1907.) 

Bailboads  —  Opksatior  —  Accidents     at 
Cbossiko— Actions— iNSTBrcnoNs. 

Id  an  action  by  an  administrator  against 
a  railroad  company  for  the  killing  of  plaintiff's 
intestate,  the  question  as  to  whether  there  could 
l>e  a  recovery  for  the  benefit  of  the  other  mem- 
bers of  intestate's  family  is  not  raised  by  a  re- 
quest to  charge  "that  if  the  carelessness  or  nee- 
ligence  of  the  plaintitt  contributed  in  any  de- 
gree, boweyer  slieht,  to  cause  the  accident,  the 
jury  must  find  a  verdict  for  defendant  of  no 
cause  of  action." 

Appeal  from  Supreme  Court  Appellate  Di^ 
▼iaion.  Second  Department 


Action  by  Porter  D.  Smitb,  as  admlbistn- 
tor  against  the  Lehigh  Valley  Railroad  Com- 
pany. Judgment  for  plaintiff  was  affirmed 
by  the  Appellate  Division  (97  N.  Y.  Snppw 
1148,  112  App.  Div.  903),  and  defendant  ap- 
peals.   Affirmed. 

James  IfcCormiclc  Mitchell,  for  appellant 
Thomas  Ratnee,  for  reiqwndent 

PER  CURIAM.  Inasmuch  as  the  plaintiff, 
individually,  is  only  entitled  to  a  share  at 
the  proceeds  of  the  recovery,  the  case  is  dis- 
tinguishable from  that  of  O'Shea  v.  Leblgb 
Valley  it  R.  Co.,  79  App.  Div.  254,  79  N.  Y. 
Supp.  890,  and  the  question  as  to  wbetber 
there  could  tie  a  recovery  for  the  benefit  of 
the  other  members  of  tbe  decedent's  family 
le  not  raised  by  the  request  to  charge  "tliat 
if  the  carelessness  or  negligence  of  tbe  plain- 
tiff contributed  in  any  degree,  however  sligbt 
to  cause  the  accident  the  Jury  must  find  a 
verdict  for  the  defendant  of  no  cause  of  ac- 
tion." As  to  the  question  discussed  In  tlia 
O'Shea  Case  -we  express  no  opinion. 

The  Judgment  should  be  affirmed,  with 
costs. 

GULLEN,  C.  J.,  and  GRAY,  EDWAEtD  T. 
BABTLBTT,  HAIGHT,  VANN,  and  CHASE. 
JJ.,  concur.    WERNER,  J.,  not  sittins. 

Judgment  affirmed. 


OSS  N.    T.  546) 

GAUSS  V.  BOLDT  et  aL 

(Court  of  Appeals  of  New  York.    Mardi  S, 

1907.) 
Banks  and  Banking  —  Tbusi  Coufanies  — 
Claims— Action  Aoainst  Stock iiolokss. 
Under  Banking  Law.  Laws  1892.  p.  1913. 
e.  689,  art  4,  {  16!i,  relating  to  trust  companies, 
and  making  stockholders  of  such  corporations 
individually  responsible  for  existing  debts  of  a 
cbi-poration  defaulting  in  tbe  payment  of  any 
debt  or  liability  contracted  by  It  wbere  a  trust 
company  was  not  dissolved  and  was  subject 
to  suit,  it  was  necessary  for  the  holder  of  a 
claim  against  it  to  reduce  such  claim  to  judg- 
ment before  suing  the  stockholders  to  enforce 
any  liability  on  account  tbereot 

Appeal  from  Supreme  Court  Appellate  Di- 
vision, First  Department 

Action  by  Harry  T.  Cause,  suing  on  bis  own 
behalf  and  on  behalf  of  all  other  creditors  of 
the  Oommonwealth  Trust  Company,  etc., 
against  George  C.  Boldt  and  others.  From  so 
much  of  a  Judgment  of  tbe  Supreme  Court  hi 
the  First  Department  (100  N.  Y.  Supp.  1117), 
as  affirms  a  Judgment  of  the  Supreme  0)urt 
Special  Term  (99  N.  Y.  Supp.  442),  sustaining 
demurrers  to  the  complaint  interposed  by  de- 
fendants, Thomas  Jewett  Hallowell  and  oth- 
ers, plaintiff  appeals.    Affirmed. 

Howard  Taylor,  for  appellant  D.  Cady 
Herrick,  for  respondent  Commonwealth  Trust 
Company  of  New  York  and  others.  Yorke 
Allen,  for  respondent  Hagemeyer.  William 
M.  Bennett  for  respondents  Hallowell,  Beniy 
and  Albert 
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PER  CURIAM.  The  trust  company  not 
bavlng  been .  dissolved,  and  being  subject  to 
salt  it  was  necessary  for  the  plaintiff  to 
obtain  a  judgment  upon  bis  claim  against 
It  before  bringing  an  action  against  its  stock- 
holders to  enforce  any  iiabillty  on  account  of 
such  claim.  Banking  Law,  Laws  1892,  p. 
1913,  c.  6S9,  i  162.  We  do  not  deem  it  neces- 
sary or  expedient  at  tbis  time  to  express  any 
opinion  npon  the  effect  of  the  other  require- 
ments of  said  statute  which  bare  been  more 
or  less  discussed  by  counsel. 

The  judgment  should  be  afBrmed,  with 
costs. 

CITIiLBN,  O.  J.,  and  EDWARD  T.  BART- 
LETT,  HAIGHT,  VANN,  WERNER,  WIIi- 
IjAKD  BARTLETT,  and  HISOOCK.  JJ,  ooo- 
enr. 

Jndgment  affirmed. 

(US  N.  T.  «.) 

FIRST  NAT.  BANK  OF  TOWANDA  ▼. 
ROBINSON. 

(Goart  of  Appeals  of  New  York.    March  (L 
1907.) 

MosTOiieES— Consideration— Vauditt. 

Where  a  ba>k  loaned  on  mortKage  to  a 
trustee  a  certain  som,  payinx  her  a  part  there- 
of, the  delivery  to  her  of  a  certificate  of  de- 
posit for  the  balance  was  ho  consideration  for 
the  execution  by  her  to  the  i>ank  of  a  second 
mortage  for  the  amount  of  such  balance. 

Appeal  from  Supreme  Court,  Appellate 
Division,  Third  Department 

Action  by  the  First  National  Bank  of  To- 
wanda  against  Emma  A.  Robinson,  as  trus- 
tee,  etc.  Judgment  for  defendant  (91  N.  Y. 
Supp.  767,  lOS  App.  DlT.  193),  and  plaintiff 
appeals.    Affirmed, 

Jndson  A.  Gibson,  for  appellant  Alexan- 
der C.  Eustace,  for  respondent 

WILIiARO  BARTLBTT,  J.  This  is  a  suit 
to  foreclose  a  mortgaipe  for  $5,000  executed  by 
the  defendant  Emma  A.  Robinson,  as  trus- 
tee for  Lucius  Robinson  and  Emma  D.  Robin- 
son, to  the  plaintiff  corporation,  the  First 
National  Bank  of  Towanda.  The  only  parties 
to  the  action  are  the  mortgagee  and  mortgag- 
or. The  defense  was  want  of  consideration. 
The  trial  court  rendered  judgment  in  favor  of 
the  defendant  dismissing  the  complaint  and 
canceling  the  mortgage,  and  the  plaintiff  has 
appealed  from  an  affirmance  of  the  Special 
Term  judgment  by  a  divided  court 

The  only  consideration  for  the  execution  of 
the  mortgage  in  suit  by  the  defendant  as 
trustee  was  the  delivery  to  her  of  a  certif- 
icate of  deposit  for  $5,000  issued  by  the  plain- 
tiff bank.  The  $5,000  represented  by  this  cer- 
tificate already  belonged  to  the  defendant  as 
trustee.  Hence,  its  delivery  to  her  by  the 
bank  and  the  subsequent  payment  of  the 
money  to  her  could  not  have  constituted  any 
consideration  for  the  execution  and  delivery 
of  tb*  mortgage  on  her  part    All  the  trans- 


actions were  carried  on  with  Mr.  Nathaniel 
N.  Betts,  the  cashier  of  the  banlc  Mr.  Betts 
bad  been  made  acquainted  with  the  provi- 
sions of  the  trust  deed  under  which  the  de- 
fendant held  title  to  the  property  which  she 
assumed  to  mortgage.  The  bank  was  charge- 
able with  bis  knowledge  of  the  contents  of 
those  deeds;  and,  tlierefore,  must  be  held  U, 
have  known  that  the  defendant  in  her  capac- 
ity as  trustee  had  no  right  or  authority 
whatever  to  make  the  mortgage  in  suit  ex- 
cept for  a  valuable  consideration.  The  trust 
deeds  conveyed  the  property  therein  describ- 
ed to  the  said  Emma  A.  Boblnson  as  trustee 
to  receive  the  rents  and  profits  of  said  prop- 
erty and  apply  them,  share  and  share  alike, 
to  the  use  of  Lucius  Robinson  and  Emma  De 
Voe  Robinson,  children  of  the  said  Emma  A. 
Robinson,  during  their  lives  In  such  wise  as 
should  in  the  judgment  and  discretion  of  the 
said  trustee  be  for  the  best  interests  of  her 
said  children,  and  she  was  further  empower- 
ed to  sell,  mortgage  or  lease  the  said  premises 
or  any  part  thereof  and  apply  the  proceeds 
of  such  sale,  mortgage  or  lease,  share  and 
share  alike,  as  might  in  her  judgment  and 
discretion  be  wise  for  the  use  and  benefit  of 
her  said  children. 

The  facts  which  make  it  apparent  that  the 
$5,000  represented  by  the  certificate  of  deposit 
really  belonged  to  the  defendant  as  trustee 
may  be  briefly  stated.  The  defendant  bad 
previously  entered  into  a  negotiation  with 
Mr.  Betts  whereby  he  undertook  to  make  a 
loan  to  her  as  trustee  amounting  to  $25,000, 
in  consideration  of  which  she  was  to  execute 
a  mortgage  as  trustee  to  secure  repayment  of 
the  amount  so  to  be  loaned.  Ci)on  that  mort- 
gage she  actually  received  only  $17,500.  Mr. 
Betts  retained  $2,500,  apparently  with  her 
consent  to  extinguish  an  indebtedness  to  the 
plalntifiC  bank,  the  origin  of  which  nowhere 
clearly  appears  In  this  record.  The  balance 
of  $5,000  he  deposited  with  the  plaintiff  bank, 
and  it  is  that  amount  for  which  the  certifi- 
cate was  given.  At  the  time  this  $5,000  was 
thus  withheld  from  the  defendant  a  written 
agreement  was  executed  by  Mr.  Betts,  as 
cashier,  and  by  Mrs.  Robinson,  as  trustee, 
which  appears  In  the  appeal  book  as  defend- 
ant's Exhibit  No.  9.  Tbis  instrument  re> 
cites  that  the  First  National  Bank  of  To- 
wanda has  received  for  deposit  in  its  bank 
$5,000  from  Emma  A.  Robinson  as  trustee  to 
be  held  by  the  said  bank  on  certificate  of 
deposit  nntil  the  said  Emma  A.  Robinson  as 
trustee  shall  execute  and  deliver  to  the  said 
bank  a  lx>nd  and  mortgage  for  $5,000  upon 
certain  property  thereon  described  as  being 
held  by  Mrs.  Robinson  as  trustee.  The  mort- 
gage in  suit  appears  to  have  t>een  executed 
pursuant  to  the  terms  of  this  agreement 
Why  it  was  signed  by  Mrs.  Robinson  or  what 
was  the  purpose  of  the  cashier  in  withhold- 
ing the  $5,000  from  her  and  procnring  her 
signature  to  this  paper  is  not  made  to  appear. 
There  Is  no  proof  which  throws  any  light  on 
this  Question  nor  have  counsel  sought  to  «k- 
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plain  file  transactton.  In  the  absence  of  any 
explanation,  however,  It  la  Impossible  to  per- 
ceive that  this  exhibit  militates  against  the 
right  oi  the  defendant  to  prevail  In  this  ac- 
tion on  the  ground  that  she  received  no  con- 
sideration for  the  execution  of  the  mortgage. 
It  is  perfectly  clear,  as  already  stated,  that 
the  $5,000  withheld  out  of  the  $2S,000  loar 
and  deposited  In  the  plaintiff  bank  belonged 
to  her  as  trustee.  By  giving  her  the  certif- 
icate of  deposit  the  bank  merely  acknowledg- 
ed its  obligation  to  pay  over  to  her  a  sum 
of  money  which  It  owed  to  her  as  a  deposi- 
tor ;  and  subsequently  in  actually  paying  over 
that  money  the  bank  simply  recognized  her 
undoubted  right  to  receive  it.  Such  payment 
could  not  constitute  a  consideration  for  the 
execution  of  this  trust  mortgage  and  the  of- 
ficer of  the  bank  who  conducted  the  transac- 
tion knew  It. 

The  learned  judge  at  Special  Term,  upon 
the  proofs  before  him,  committed  no  error 
in  holding  that  the  mortgage  was  void  for 
want  of  consideration,  and  In  directing  Its 
cancellation.  The  Appellate  Division  was 
right  In  affirming  the  Special  Term  Judgment, 
and  I  advise  that  the  Judgment  of  the  Ap- 
pellate Division  be  affirmed  with  costs. 

CULLEN,  C.  J.,  and  EDWARD  T.  BART- 
LETT,  HAIGHT,  VANN,  WERNER,  and 
HISCOCE,  JJ.,  concur. 

Judgment  affirmed. 


(US  N.  T.  88) 

KNICKERBOCKER  TRUST  CO.  v.  ONEON- 
TA,  C.  &  R.  S.  RY.  CO.  et  al. 

(Court  of  Appeals  of   New  Tork.     March  6, 
1907.) 

1.  mobtqages  —  fobeclosube  by  action  — 
Right  to  FoskcijObie — Ownership  op  Obu- 

OATIOHS. 

A  mortgage  trustee  is  entitled  to  a  judg- 
ment of  foreclosure  if  It  establishes  that  out- 
standing valid  obligations  wei«  issued  under  the 
mortgage,  and  that  the  mortgagor  has  made  de- 
fault in  their  payment;  and  it  is  immaterial 
who  owns  the  obligations. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  §§  1230,  1234.] 

2.  Judgment  —  Default— Eftect—Intkbvkn- 

TION. 

Tlie  failure  of  Interveners  to  api>ear  at  the 
trial  and  establish  their  rights  operates  only 
as  a  nonsuit  would  in  an  action  brought  by 
them,  and  does  not  entitle  opposing  parties  to 
an  affirmative  Judgment  on  an  issue  not  raised 
in  the  main  action,  but  only  by  the  intervenors' 
answer. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  8  233.] 

3.  MoBTOAOES— Fokeclosubk  bt  AcraoN— Db-' 
FAULT  Judgment— Modification. 

In  an  action  by  a  mortgage  trustee  to  fore- 
close the  mortgage,  an  intervenor  claimed  own- 
ership of  a  number  of  the  Ix>nd8,  and  disputed 
the  validity  of  a  majority  of  the  others.  .  A 
bondholdeis'  committee  also  intervened,  claiming 
ownership  of  a  large  numl>er  of  the  bonds,  and 
demanded  that  their  title  be  affirmatively  estab- 
lished. The  first  intervenor  served  his  answer 
oa  the  committee^  but  the  committee  did  not 


serve  their  answer  on  him.  On  the  trial  the 
first  Intervenor  defaulted  and  judgment  for 
plaintiff  was  entered,  which  provided  that  tlie 
first  intervenor's  answer  Yte  dismissed,  declared 
that  the  committee  were  the  owners  oi  the  bonda 
claimed  in  their  answer,  and  directed  the  ref- 
eree to  take  proof  as  to  ownership  of  the  other 
trands.  Held,  that  that  part  establishing  ovnxer- 
ship  in  the  committee  and  directing  the  referee 
to  take  proof  as  to  the  balance  should  be  sCmck 
out,  as  the  intervenor's  answer  so  for  as  it 
raised  an  issue  as  to  the  number  of  bonds  oat- 
standing  made  it  necessary  for  plaintiff  to 
produce  proof. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Third  Department. 

Action  by  the  Knickerbocker  Trust  Com- 
pany as  trustee  against  the  Oneonta,  Coopera- 
town  &  Richfield  Springs  Railway  Company 
and  others.  Appeal  by  the  Knickerbocker 
Trust  Company  and  others  from  an  order 
of  the  Appellate  Division  of  the  Third  De- 
partment ClOl  N.  Y.  Supp.  241)  reversing:  an 
order  of  the  Special  Term  which  denied  a 
motion  to  strike  out  portiona  of  the  judg- 
ment   Affirmed. 

See  97  N.  Y.  Snpp.  673. 

Charles  E.  Hotchkiss  and  Jos.  G.  Deane; 
for  appellants  Beniy  C.  Henderson,  for  re- 
spondents. 

CULIiBN,  O.  J.  This  action  was  Instltnted 
by  the  plalhtUF  as  trustee  to  foreclose  a 
mortgage  of  the  Oneonta,  Cooperstown  A 
Richfield  Springs  Railway  Company  to  se- 
cure the  payment  of  bonds  aggregating  tbe 
amount  of  11,500,000.  The  complaint  alleged 
the  Issue  of  1,364  of  such  bonds  ($1,000  each), 
default  In  the  payment  of  coupons  on  said 
bonds  which  matured  May  1,  1903,  May  and 
November,  1904,  and  May,  1905,  and  a  re- 
quest by  a  majority  of  the  bondholders  that 
the  whole  principal  be  declared  due  under 
the  terms  of  the  mortgage  and  for  Its  fore- 
closure. The  railroad  defaulted  In  tbe  de- 
fense of  the  action.  In  December,  190S, 
a  bondholder  having  applied  for  a  stay  of  the 
action,  the  Appellate  Division  denied  such 
stay  on  the  plalntifTs  stipulating  to  admit 
as  parties  defendant  to  the  action  any  bond- 
holder who  might  iutervene  and  file  bis  an- 
swer before  the  12th  of  that  month.  In  pnr- 
Buance  of  this  order  the  respondents,  who,  as 
executors  of  John  W.  Lounsbury,  deceased, 
held  17  of  the  mortgage  bonds,  intervened 
and  answered.  They  alleged  the  ownership 
of  such  bonds,  put  in  Issue  the  default  as 
alleged  by  tbe  plaintiff,  and  set  up  several 
affirmative  defenses  which  they  claimed  ren- 
dered the  great  majority  of  the  bonds  Issued 
under  the  mortgage  Invalid  and  not  entitled 
to  share  In  the  Hen  created  thereby.  They 
also  put  in  Issue  the  alleged  request  on  the 
plaintiff  by  a  majority  of  the  bondholders 
for  the  foreclosure  of  tbe  mortgage  and  for 
a  declaration  that  the  principal  was  due. 

The  appellants,  Henry  W.  Bean  and  others, 
who  claimed  to  be  a  bondholders'  committee 
and  the  owner  of  1,100  of  the  bonds,  also 
Intervened  and  answered.   They  alleged  own- 
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•rablp  of  the  1,100  bonds,  demanded  Judge- 
ment as  prayed  for  by  the  plaintiff,  and  alno 
that  their  title  to  said  bonds  be  afflrmatlTe- 
ly  established.  The  Intervening  defendants 
Iionnsbury  served  their  answer  on  the  de- 
fendants Bean  and  others,  bnt  Bean  and  his 
associates  did  not  serve  their  answer  on 
the  Intervening  defendants  Lounsbury.  The 
plalntlflf  forced  the  action  to  trial  which  the 
Iionnsburys  seem  to  hare  resisted.  On  the 
trial  being  directed  to  proceed,  they  default- 
ed. Plaintiff  submitted  Its  proof,  on  which 
the  court  made  findings  and  directed  a  Judg- 
ment of  foreclosure.  This  judgment  contain- 
ed three  provisions  of  which  the  defendants 
Lounsbury  complained,  and  made  the  subject 
of  the  application  now  before  us.  The  Judg- 
ment dismissed  the  answer  of  the  defendants 
Lounsbury,  with  costs.  It  declared  Bean  and 
others  to  be  the  owners  of  the  1,100  Ixmds 
mentioned  In  their  answer,  and  directed  the 
referee,  after  sale,  to  take  proof  as  to  who 
were  the  holders  and  owners  of  tiie  various 
bonds,  except  those  the  title  to  which  was 
determined  by  the  Judgment,  to  wit,  the  1,100 
bonds  of  Bean  and  others.  After  the  sale  the 
defendants  Lounsbury  moved  to  strike  out 
the  first  two  of  these  provisions  and  amend 
the  third,  so  as  to  direct  the  referee  to  take 
proof  generally  as  to  the  ownership  of  all 
the  bonds.  The  application  was  denied  at 
the  Special  Term.  The  order  denying  it  was 
reversed  by  the  Appellate  Division,  which  has 
granted  an  appeal  to  this  court,  certifying 
for  our  determination  the  following  ques- 
tions: 0)  May  a  defendant,  without  the 
service  of  an  answer  by  himself,  require  a 
determination  of  the  ultimate  rights  of  him- 
self and  a  codefendant  as  between  themselves 
on  an  answer  demanding  such  determina- 
tion served  on  him  by  such  codefendant?  (2) 
Did  the  Special  Term,  under  the  pleadings 
and  proof  herein,  properly  render  a  Judgment 
deteTTDlning  as  between  the  defendants  the 
ownership  of  the  bonds? 

We  think  the  plaintiff  doubtless  might 
have  prayed  for  a  determination  In  the  ac- 
tion of  the  rights  and  Interests  of  all  Its 
cestuls  que  trust,  the  holders  of  the  bonds  Is- 
sued under  the  mortgage,  as  a  part  of  the 
Judgment  of  foreclosure.  Such  a  Judgment, 
proper  notice  being  given  to  all  the  claimants 
of  the  bonds  to  appear  and  assert  their 
rights,  might  have  precluded  all  the  parties 
and  determined  the  rights  of  the  cestuls  que 
trust  among  themselves.  But  the  plaintiff 
did  not  ask  for  such  relief.  All  tuat  It  was 
necess.iry  for  the  plaintiff  to  establish  to  en- 
title itself  to  a  Judgment  of  foreclosure  was 
that  there  were  outstanding  valid  obligations 
issued  under  the  mortgage,  and  that  the  rail- 
road company  had  made  default  in  their  pay- 
ment. In  such  an  action  it  wss  immaterial 
who  owned  the  bonds,  provided  the  railroad 
company  owed  the  obligations.  The  Issue 
as  to  the  title  and  validity  of  the  various 
bonds  was  Interjected  solely  by  the  answer 
of   the   defendants  Lounsbury   under   their 


claim  for  affirmative  relief,  which  was  In  the 
nature  of  a  counterclaim.  Their  failure  to 
appear  upon  the  trial  and  establish  their 
right  to  the  relief  prayed  for  operated  the 
same  as  a  nonsuit  would  have  done  in  an 
action  brought  by  them.  Honsinger  v.  Union 
Carriage  &  Gear  Ck),  175  N.  Y.  229,  67  N.  B. 
i36.  We  think  It  had  that  effect,  and  noth- 
ing more.  Had  the  defendant '  Bean  and 
others  served  their  answer  on  the  defendants 
Lounsbury,  they  might  have  had  an  adjudica- 
tion on  their  title  to  the  1,100  bonds;  not  be- 
cause the  Lounsburys  challenged  it,  but  be- 
cause they  themselves  had  demanded  the 
adjudication.  We  think,  therefore,  that  the 
order  below,  so  far  as  It  struck  out  of  the 
Judgment  the  adjudication  of  the  title  of  the 
appellants  Bean  and  others,  and  also  directed 
the  referee  to  take  proof  as  to  the  ownership 
of  all  the  outstanding  bonds,  was  correct, 
and  that  the  question  certified  should  be  . 
answered  in  the  negative.  We  are  at  a  loss 
to  see  any  reason  why  the  direction  of  the 
Judgment  which  dismissed  the  claims  of  the 
defendants  Lounsbury  arising  on  their  an- 
swer, with  costs.  In  favor  of  their  code- 
fendsnts  Bean  and  others,  was  not  proper, 
bnt  as  that  question  has  not  been  certified 
to  us  we  cannot  deal  with  the  subject. 

We  wish  to  define  exactly  the  extent  of  this 
decision.  So  far  as  any  issue  was  raised 
by  the  answer  of  the  intervenors  Ix)unsbury 
that  required  afiSnuative  proof  on  their  part 
to  entitle  them  to  relief,  we  hold  that  the 
proceedings  at  the  trial  amounted  only  to 
a  nonsuit,  but  as  to  the  allegations  In  the 
complaint  which  those  defendants  put  in 
Issue  by  their  answer,  and  which  It  was 
necessary  for  the  plaintiff  to  prove  to  entitle 
itself  to  judgment,  a  very  different  question 
is  presented.  It  was  necessary  as  agklnst 
the  railroad  company  for  the  plaintiff  to 
prove  the  existence  of  the  outstanding  bonds 
and  the  amount  due  thereon.  Had  the  de- 
fendants Lounsbury  not  been  parties  to  the 
action,  while  the  railroad  could  not  have  dis- 
puted the  amount  found  due  by  the  judgment. 
It  Is  probable  that  any  bondholder  could  chal- 
lenge the  validity  of  other  bonds  to  the  ex- 
tent necessary  to  obtain  full  payment  of  his 
own.  But  in  this  case  the  defendants  Louns- 
bury had  an  opportunity  to  litigate  the 
amount  of  the  outstanding  Indebtedness  en- 
titled to  share  in  the  security  of  the  mort- 
gage. They  denied  the  allegation  of  the  com- 
plaint in  this  respect,  and,  though  those 
defendants  made  default,  the  Interposition 
of  their  answer  made  It  necessary  for  the 
plaintiff  to  prove  what  bonds  were  outstand- 
ing. Therefore,  while  in  the  proceeding  to 
distribute  the  purchase  money  the  respond- 
ents Lounsbury  will  be  at  liberty  to  show 
that  they  are  the  owners  of  any  of  the  1,100 
bonds  claimed  to  be  owned  by  Bean  and  the 
other  parties.  It  may  very  well  be  that  they 
will  be  concluded  by  the  judgment  that  these 
are  outstanding  obligations  and  entitled  to 
share  In  the  security  of  the  mortgage.    That 
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qtiestl<Hi  to  not  presented  by  fbls  appeal,  and 
therefore  we  do  not  determine  It. 

The  order  appealed  from  should  be  affirm- 
ed, -without  costs,  and  the  qnestions  certified 
answered  in  the  negative. 

GRAY,  EDWARD  T.  BARTLBTT, 
HAIGHT,  VANN,  WKRNER.  and  CHASE, 
JJ.,  concurl 

Order  affirmed. 


(168   N.   T.  4t) 

In  re  EAFFENBURGH. 

(Court  of  Appeals  of  New  York.    March  5, 
1907.) 

1.  Attokrit  and  Clikht— Disbabment— Wit- 

NBSSIiS  —  PRIVILEOES  —  EXEUFTIORS  —  EX- 

posiNo  Witness  to  Penalty  ob  Fobfei- 

TUBE. 

Under  Code  Cir.  Proc.  $  837,  providinK  that 
a  competent  witness  shall  not  be  excused  from 
answering  on  the  ground  that  the  answer  may 
•bow  that  he  owes  a  debt  or  is  otherwise  sub- 
ject to  a  civil  suit,  but  this  provision  does  not 
require  a  witness  to  give  an  answer  which 
will  toad  to  accuse  himself  of  a  crime  or  mis- 
demeanor or  to  expose  him  to  a  penalty  or  for- 
feiture, etc.,  a  charge  in  disbarment  proceed- 
ings against  an  attorney  that,  while  a  witness 
on  the  trial  of  a  member  of  a  firm  for  which 
defendant  was  a  clerk,  he  refused  to  answer 
certain  questions  on  the  ground  that  his  answers 
might  tend  to  incriminate  bim,  thereby  inten- 
tionally deceiving  the  court,  stated  no  offense; 
defendant  having  the  right  to  refrain  from 
answering  any  questions  which  might  form  a 
basis  of  or  lead  to  the  prosecution  of  himself 
for  a  forfeiture  of  his  office  of  attorney  and 
counselor  at  law. 

2.  Sake  — Obiuk  ob  Unpbofessionai.  Con- 
duct. 

In  disbarment  proceedings  against  an  at- 
torney, a  charge  that  he  went  to  another  state 
to  prevent  the  extradition  of  a  party  who  had 
been  arrested  in  that  state,  and  who,  pending 
habeas  corpus  proceedings,  bad  been  admitted 
to  ball ;  that  while  so  out  on  bail  defendant  liad 
chartered  a  boat  to  take  him  to  Mexico,  and 
that  this  failed  because  the  captain  refused  to 
put  in  at  any  Mexican  port,  having  only  a  coast 
license:  that  defendant  and  such  party  were 
arrested,  both  under  assumed  names;  but  not 
stating  that  such  party  had  forfeited  his  bail 
or  intended  so  to  do,  or  that  in  going  to  Mexico, 
he  intended  to  remain,  and  not  render  himself 
amenable  to  the  process  of  the  court,  etc..  and 
without  stating  when  defendant  and  such  party 
were  arrested,  or  for  what  purpose,  or  that  they 
were  attempting  to  escape  arrest,  and  that,  in 
so  doing,  they  bad  assumed  fictitious  names, 
or  that  they  bad  done  any  act  that  subjected 
themselves  to  arrest— was  too  vague  and  in- 
definite. 

8.  Sauk  —  Tbansactino    Business    uhdeb 
Name  or  Anotheb. 

Code  Civ.  Proc.  i§  24.  417,  421.  520.  666, 
641,  require  that  a  writ  or  other  process 
issned  out  of  a  court  of  record  including  a  sum- 
mons and  pleadings  must  be  subscribed  or  in- 
dorsed by  the  attorney  for  the  party  at  whose 
instance  it  was  Issued.  Section  72  provides 
that  if  an  attorney  knowingly  permit  a  person 
not  being  his  general  law  partner  or  clerk  in  his 
office  to  sue  out  a  mandate  or  to  prosecute  or 
defend  an  action  in  bis  name,  he  and  the  person 
so  using  his  name  shall  each  forfeit  certain 
sums  to  the  party  against  whom  the  mandate 
has  been  sued  out,  etc.  Partnership  Law.  Laws 
1897,  p.  660.  c  420.  {  20,  provides  that  the  use 
of  a  partaership  or  business  name  may  be  con- 


tinued where  the  business  of  any  firm  or  part' 
nerahip  which  has  transacted  business  in  this 
state  for  not  less  than  three  years  continues  to 
be  conducted  by  some  or  any  of  the  partners, 
their  assignees  or  appointees.  Pen.  Code,  { 
363h,  prohibits  any  person  from  carrying  on 
business  undo'  an  assumed  name  or  under  any 
designation,  name,  or  style  other  than  his  real 
name,  unless  such  person  shall  file  in  the  office 
of  the  clerk  of  the  county  wherein  he  continues 
such  business  a  certificate  setting  forth  the 
name  under  which  such  business  is  to  be  con- 
ducted and  the  true  or  real  full  name  of  the 
person  conducting  the  same.  Held,  in  disbar- 
ment proceedings,  that  defendant,  an  attorney. 
and  a  clerk  in  a  law  office  formerly  conducted 
by  a  firm  of  which  one  member  was  dead  and 
the  other  member  whereof  had  been  disbarred, 
was  guilty  of  an  offense  in  filing  a  certificate 
to  the  effect  that  he  was  transacting  law  busi- 
ness under  the  name  of  such  firm  and  in  to 
transacting  business. 

Appeal  from  Supreme  Court,  Appellate 
mvislon,  First  Department 

In  the  matter  of  Abraham  H.  KafFenburgb, 
attorney.  From  an  order  of  the  Appellate 
Division  (101  N.  Y.  Supp.  507),  removing  de- 
fendant from  bis  office  as  attorney  and  coun- 
sellor at  law  and  striking  his  name  from  the 
roll  of  attorneys,  he  appeals.    Affirmed. 

John  B.  Stanchfleld,  for  appellant  How- 
ard Taylor,  for  respondent 

HAIGHT,  J.  These  proceedings  were  to- 
stltuted  upon  the  petition  of  the  association 
of  the  bar  of  the  city  of  New  York,  who, 
through  its  attorney,  Howard  Taylor,  pre- 
sented a  petition  to  the  Appellate  Division  of 
the  Supreme  Court  of  the  First  Department, 
charging  the  defendant  with  being  guilty  of 
malpractice,  deceit  or  crime,  and  gross  un- 
professional conduct  In  bis  office  as  attorney 
and  counselor  at  law. 

The  first  charge  is,  in  substance,  that  be 
was  a  clerk  in  the  office  of  Howe  &  Hummel, 
a  law  firm  of  the  city  of  New  York,  and  that 
upon  the  trial  of  Hummel  for  conspiracy 
the  defendant  was  called  as  a  witness  and 
asked  several  questions  tending  to  elicit  his 
connection  with  the  matters  pertaining  to 
such  alleged  conspiracy  and  that  he  refused 
to  answer  each  and  all  of  the  questions  as  to 
bis  personal  transactions  on  the  gronnd  that 
his  answers  might  tend  to  incriminate  him, 
and  that  in  so  refusing  be  was  intentionally 
deceiving  the  court  or  else  his  connectioD 
with  these  matters  was  criminal. 

The  second  charge  is  to  the  effect  that  the 
firm  of  Howe  &  Hummel  were  attorneys  for 
one  Charles  W.  Morse,  who  was  endeavoring 
to  have  a  decree  in  divorce  annulled,  and 
that  one  Charles  F.  Dodge  bad  been  Indicted 
for  committing  perjury  In  such  proceeding; 
that  he  had  gone  to  Texas,  where  he  was  ap- 
prehended, and  that  proceedings  had  been 
Instituted  by  the  district  attorney  to  procure 
his  extradition ;  that  In  order  to  prevent  such 
extradition  Hummel  had  sent  David  May,  bis 
copartner,  Cohen,  and  the  defendant  who 
was  his  nephew  and  a  clerk  in  bis  office,  to 
Texas  to  endeavor  to  keep  Dodge  from  being 
extradited;   that  proceedings  bad  been  there 
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Itnted  by  than  In  tbe  Texas  conrts  which 

t  eventually  to  tbe  Supreme  Court  of  tbe 
ted  States;  that  Dodge  had  been  ad- 
:ed  to  bail  in  Texas,  and  during  the  time 
:  he  was  out  on  bail  it  is  charged  that 
ffenburgh  chartered  a  boat  to  take  Dodge 
■  to  Mexico.  This  failed  because  the  cap- 
refused  to  put  in  at  any  Mexican  port, 
Ing  only   a   coast   license.    Kaffenburgh 

Dodge  were  caught  by  Texas  rangers, 
I  under  assumed  names." 
be  third  charge  is  that  after  Hummel 

been  convicted  of  a  crime  In  connection 
1  tbe  proceeding  and  had  been  disbarred 
:he  Supreme  Court,  the  defendant  filed  a 
ificate  in  the  <^ce  of  the  county  clerk, 
:he  efTect  that  he  was  transacting  law 
ness  under  the  name  of  Howe  &  Hummel, 

that  in  the  supplement  of  the  copartner- 
>  directory  Howe  &  Hummel  is  given  as 

business  name  of  Abraham  H.  Kaffen- 
;ta,  and  that  there  Is  upon  the  new  trial 
ndar  In  tbe  county  a  large  number  of 
»  in  which  plaintlCC  or  defendant  Is  repre- 
:ed  by  Howe  &  Hummel.  It  is  further 
rged  that,  although  defendant  knew  that 
nmel  had  been  disbarred,  he  entered  into 
arrangement  with  him  by  which  Hum- 
's trade-name  and  practice  were  to  be  con- 
ted.  It  appears  that  the  firm  of  Howe  & 
nmel  was  formerly  composed  of  William 
lowe  and  Abraham  H.  Hummel ;  that  they 

conducted  the  practice,  of  law  under  the 
I  name  of  Howe  &  Hummel  for  many  years ; 
t  Howe  died  several  years  ago,  and,  after 
death.  Hummel  continued  the  practice  of 

law  under  the  old  firm  name.  Upon  the 
trn  of  tbe  proceedings  before  the  Appellate 
ision  tbe  defendant  filed  an  answer,  in 
cb  he  denied  that  he  bad  been  guilty  of 
practice,  deceit,  or  crime,  or  gross  un- 
resslonal  conduct  with  which  he  was 
rged.  He  did  not,  however,  specifically 
y  any  of  the  acts  charged  against  him  as 
stituting  the  three  charges  upon  which 

bar  association  asked  for  his  dlsbar- 
it,  and  the  case  was  thereupon  submitted 
he  court  upon  the  pleadings. 
I'lth  reference  to  the  first  charge,  the  Code 
3ivll  Procedure  (section  837)  provides  that 
competent  witness  shall  not  be  excused 
n  answering  a  relevant  question,  on  the 
imd  only  that  the  answer  may  tend  to 
ibllsh  the  fact,  that  he  owes  a  debt,  or  Is 
srwise  subject  to  a  civil  suit  But  this 
rlslon  does  not  require  a  witness  to  give 
answer,  which  will  tend  to  accuse  hlm- 

of  a  crime  or  misdemeanor  or  to  expose 
I  to  a  penalty  or  forfeiture;  nor  does  it 
y  any  other  rule,  respecting  the  examina- 
I  of  a  witness."  U.  S.  Const  Amend.  5; 
ist  N.  T.  art,  1,  8  6 ;  Code  Cr.  Proc,  {  10. 
People  ex  rel.  Taylor  v.  Forbes,  143  N.  Y. 
,  227,  38  N.  E.  303,  305,  it  Is  said  that: 
lese  constitutional  and  statutory  provi- 
IS  have  long  been  regarded  as  safeguards 
civil  lit>erty,  quite  as  sacred  and  impor- 
t  as  the  yrivileges  of  tbe  writ  of  habeas 


corpus  or  any  of  the  other  fundamental  guarr 
antles  for  tbe  protection  of  personal  rights. 
When  a  proper  case  arises,  they  should  be 
applied  in  a  broad  and  liberal  spirit,  in  order 
to  secure  to  tbe  citizen  tho  Immunity  from 
every  species  of  self-accusation  Implied  in 
the  brief  but  comprehensive  language  in 
which  they  are  repressed.  Tbe  security 
which  they  afford  to  all  citizens  against  the 
zeal  of  tbe  public  prosecutor,  or  public  clam- 
or for  the  punishment  of  crime,  should  not 
be  impaired  by  any  narrow  or  technical  views 
in  their  application  to  such  a  state  of  facta 
as  appears  from  the  record  before  us.  The 
right  of  a  witness  to  claim  the  benefit  of 
these  provisions  has  frequently  been  the  sub- 
ject of  adjudication  in  both  the  federal  and 
state  courts.  The  principle  established  by 
these  decisions  Is  that  no  one  shall  be  com- 
pelled In  any  judicial  or  other  proceeding 
against  himself,  or  upon  the  trial  of  issues 
between  others,  to  disclose  facts  or  circnm- 
stances  that  can  be  used  against  him  as  ad- 
missions tending  to  prove  his  guilt  or  con- 
nection with  any  criminal  offense  of  which  he 
may  then  or  afterwards  be  charged,  or  the 
sources  from  which  or  the  means  by  which 
evidence  of  its  commission  or  of  bis  connec- 
tion with  it  may  be  obtained."  It  will  be 
observed  that  the  provision  of  our  Code  ap- 
plies to  penalties  or  forfeitures  as  well  as 
crimes  or  misdemeanors.  The  defendant 
therefore,  upon  his  being  sworn  as  a  witness 
in  the  action  pending  against  Hummel,  bad 
the  right  to  refrain  from  answering  any  ques- 
tion which  might  form  tbe  basis  of  or  lead  to 
the  prosecution  of  himself  for  a  forfeiture  of 
his  office  of  attorney  and  counselor  at  law. 
To  now  hold  that  by  availing  himself  of  such 
privilege  it  amounted  to  a  confession  of  his 
guilt  upon  which  a  forfeiture  could  be  ad- 
Judged  would,  in  effect,  nullify  both  the  pro- 
visions of  the  Constitution  and  the  statute. 
We  are  therefore  of  the  opinion  that  no  of- 
fease  was  stated  In  the  first  charge  upon 
which  he  could  properly  be  convicted. 

As  to  the  second  charge,  the  facts,  as  alleg- 
ed, are  not  denied.  The  only  question  raised 
with  reference  thereto  is  as  to  whether  crime 
or  unprofessional  conduct  on  the  part  of  the 
defendant  Is  alleged.  He,  as  a  clerk  in  Hum- 
mel's  ofllce,  went  to  Texas  to  endeavor  to  pre- 
vent tbe  extradition  of  Dodge.  Dodge  had 
been  arrested  in  that  state,  and  proceedings 
by  habeas  corpus  had  been  instituted.  Pend- 
ing the  proceedings,  or  the  review  thereof. 
Dodge  had  been  admitted  to  bail.  During  the 
time  he  was  so  out  on  ball  Kaftenburgb  . 
"chartered  a  boat  to  take  Dodge  over  to 
Mexico.  This  failed  because  the  captain  re- 
fused to  put  in  at  any  Mexican  port,  having 
only  a  coast  license."  It  is  not  contended  that 
a  lawyer  may  not  properly  serve  his  client 
In  preventing  him  from  being  extradited 
from  one  state  to  another,  except  in  accord- 
ance with  law.  It  will  be  observed  that  ther« 
is  no  allegation  that  Dodge  had  forfeited  his 
ball,  or  tliat  he  Intended  to  forfeit  tlie  same^ 
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or  that  In  going  to  Mexico  he  intended  to  re- 
main and  not  render  himself  amenable  to  the 
process  of  the  court,  In  case  there  should  be 
a  decision  adverse  to  him.  It  is  now  claimed 
on  the  part  of  the  prosecution  that  it  was 
Dodge's  intention  to  forfeit  his  ball  and  to 
reach  another  Jurisdiction,  so  that  he  could 
not  be  rearrested  or  compelled  to  return  to 
the  state  of  New  York  to  be  placed  upon  trial 
upon  the  Indictment  found  against  him  and 
that  the  defendant  was  planning,  aiding  and 
assisting  him  In  so  escaping.  On  the  other 
hand,  it  Is  claimed  he  was  but  taking  a  trip 
for  pleasure  without  any  intent  or  purpose 
to  evade  the  process  of  the  courts.  We  think, 
in  the  absence  of  an  allegation  as  to  the  pur- 
pose, that  the  courts  cannot  properly  assume 
that  his  Intentions  were  unlawful,  or  that  13ie 
defendant  was  assisting  him  In  carrying  out 
an  unlawful  purpose.  In  this  connection,  It 
Is  also  stated  that  "Katfenburgh  and  Dodge 
were  caught  by  Texas  rangers,  both  under 
assumed  names."  When?  Whether  be- 
fore or  After  the  adverse  decision,  or  for 
what  purpose  they  were  caught.  Is  not  stated. 
It  is  not  charged  they  were  attempting  to 
escape  arrest,  and  that  in  doing  so  they  had 
assumed  fictitious  names,  or  that  they  had 
done  any  act  that  subjected  themselves  to  an 
arrest  It  is  said  on  their  behalf  that  the 
proceedings  Instituted  had  attracted  much  at- 
tention on  the  part  of  the  press  and  public, 
and  that  th^  assumed  fictitious  names  for 
the  purpose  of  avoiding  notoriety.  Here 
again,  we  think  the  allegations  of  fact  are  too 
vague  and  indefinite  and  that  the  court  can- 
not properly  assume  that  the  purpose  of 
Dodge  or  the  defendant  was  unlawful. 

A  more  troublesome  question  is  presented 
by  the  third  charge.  As  we  have  seen,  Howe, 
who  was  the  head  of  the  firm  of  Howe  & 
Hummd,  had  been  dead  for  several  years. 
In  the  meantime  the  business  had  been  car- 
ried on  under  the  old  firm  name  by  the  sur- 
viving partner,  Hummel.  He,  however,  had 
been  convicted  of  a  crime  and  had  been  dis- 
barred, thus  terminating  his  right  to  practice 
law  under  bis  own  or  the  firm  name.  There- 
upon the  defendant,  who  was  a  clerk  in  his 
office,  filed  a  certificate  in  which  be  claims 
the  right  to  carry  on  the  practice  of  the  law 
in  the  name  of  the  old  firm,  and  this,  under 
an  arrangement  with  Hummel  to  continue 
his  trade  name  and  practice.  Under  the  pro- 
visions of  the  Code  of  Civil  Procedure  a  writ 
or  other  process  issued  out  of  a  court  of 
record,  including  a  summons  and  pleadings, 
must  be  subscribed  or  Indorsed  by  the  at- 
torney for  the  party  at  whose  instance  it  was 
issued.  Code  Civ.  Proc.  |i  24,  417,  421,  520, 
566,  641.  It  thus  appears  that  there  are  re- 
quirements in  the  practice  of  the  profession 
which  necessitate  the  use  of  the  true  name  of 
an  attorney,  or  at  least  that  of  the  firm  to 
which  he  belongs.  The  Code  of  Civil  Pro- 
cedure (section  72)  further  provides  that  "if 
an  attorney  knowingly  permits  a  person  not 
being  his  general  law  partner,  or  a  clerk  In 


his  <^ce,  to  sue  out  a  mandate,  or  to  pros- 
ecute or  defend  an  action  In  his  name,    he, 
and  the  person  who  so  uses  his  name,  eacb 
forfeits  to  the  party,  against  whom  the  man- 
date has  been  sued  out,  or  the  action  prosecut- 
ed or  defended,  the  sum  of  fifty  dollars,  to 
be  recovered  in  an  action."    Undoubtedly  the 
defendant,  during  his  clerkship  in  the  oflSce 
of  HoWe  &  Hummel,  while  the  firm  or  tlie 
surviving  member  thereof  was  conductins  tbe 
practice  of  the  law,  under  the  direction  of  bis 
employer,  in  tbe  conduct  of  the  cases  in  wbfcli 
the  firm  had  been  retained,  could  use   tbe 
name  of  tbe  firm  as  such  clerk,  bat  after 
the  death  of  Howe  and  the  disbarment  of 
Hummel  his  position  as  law  clerk,  of  necessi- 
ty, ceased  and  could  no  longer  be  maintained, 
for  the  reason  that  Htmimel  could  not  there- 
after carry  on  the  practice  of  the  law   or 
maintain  a  cletfe  to  do  It  In  his  name.    It  Is 
therefore  apparent  that  the  defendant,  in  at- 
tempting to  practice  law  in  the  name  of  Howe 
&  Hummel,  and  in  signing  such  name  to  tbe 
writ,  process  and  pleadings,  not  only  violated 
the  provisions  of  this  section  of  the  Code  and 
became  liable  for  the  penalties  therein  pro- 
vided for,  but  he  enabled  Hummel  to  evade 
the  order  disbarring  him  by  arranging   to 
business.    He  now  claims  that  he  is  protect- 
perpetuate  his  trade  name  and  continue  bis 
ed  by  the  partnership  law  and  the  notice 
which  he  has  filed.    Under  the  provisions  of 
tbe  partnership  law  business  may  be  conduct- 
ed under  a  firm  name.    Section  20  provides 
that  "the  use  of  a  partnership  or  basinesB 
name  may  be  continued  in  either  of  tbe  fol- 
lowing cases:    (1)  Where  the  business  of  any 
firm   or   partnership   in  this   state    •     •     • 
which  has  transacted  business  in  this  state 
for  not  less  than  three  years,  continues  to  be 
conducted  by  some  or  any  of  the  partners, 
their  assignees  or  appointees."    Laws  1897,  p. 
560,  c.  420.    Section  363b  of  the  Penal  Code 
provides  that  "no  person  or  persons  shall 
hereafter  carry  on  or  conduct  or  transact 
business  in  this  state  under  any  assumed 
name  or  under  any  designation,  name  or  style, 
corporate  or  otherwise,  other  than  the  real 
name  or  names  of  the  individual  or  individ- 
uals conducting  or  transacting  such  business, 
unless  such  person  or  persons  shall  file  in 
the  office  of  the  clerk  of  the  county  or  coun- 
ties in  which  such  person  or  persons  conduct, 
or  transact,  or  intend  to  conduct  or  transact 
such  business,  a  certificate  setting  forth  the 
name  under  which  such  business  is,  or  Is  to 
be,  conducted  or  transacted,  and  the  true  or 
real  full  name  or  names  of  the  person  or  per- 
sons conducting   or   transacting  the  same, 
with  the  post  office  address  or  addresses  of 
said  person  or  persons." 

It  Is  suggested  that  the  practice  of  the  law 
by  an  attorney  or  a  law  firm  Is  not  a  busi- 
ness, and,  consequently,  is  not  brought  witli- 
in  the  provisions  of  these  statutes.  It  Is  quite 
true  that  the  profession  of  the  law  ia  not  re- 
garded as  a  business  in  a  commercial  sense ; 
but  the  organizing  of  a  firm  or  copartnership 
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and  the  selectiiti;  of  a  firm  name,  the  practice 
ot  tbe  profession  thereunder,  and  tbe  estab- 
lishing of  a  reputation  and  all  that  pertains 
tbereto,  gives  It  the  character  of  bnslness, 
and  it  may  be  that  these  statntes  apply  to 
copartnerships  among  attorneys  In  so  far  as 
l8  consistent  with  their  dntles  to  their  clients 
and  to  the  courts  under  their  oaths  of  of- 
fice,  and  the  provisions  of  the  Code  with 
reference  to  the  practice  of  the  profession  In 
their  own  name  or  that  of  a  copartnership  to 
Mrhicb  they  belong.    But  we  are  Inclined  to 
the  t1«w  that  the  partnership  law  and  tho 
provisions  of  the  Penal  Code  alluded  to  most 
I>e  read  In  connection  with  the  provisions  of 
section  72  of  the  Code  of  Civil  Procedure, 
to   which  we  have  already  referred;    and, 
therefore,  when  the  defendant  undertook  to 
file  a  certificate  under  the  provisions  of  the 
Penal  Code,  selecting  a  name  under  which  he 
proposed  to  carry  on  the  practice  of  tbe  law, 
he  could  not  thereby  evade  or  nullify  the  pro- 
visions of  that  section,  nor  could  he  nullify 
the  order  of  the  court,  by  arranging  to  do  for 
Hammel  in  his  name  that  which  the  court  has 
prohibited  him  from  doing  himself.    Tbe  de- 
fendant has  not  shown  himself  to  be  a  partner, 
an  assigpaee,  or  an  appointee  of  the  firm  of 
Howe  &  Hammel,  within  tbe  requirements  of 
the  partnership  law,  and  he  Is  not  now  In  a 
position  in  which  be  can  acquire  such  a  rigitt 
Howe  being  dead,'  nothing  can  be  acquired 
from  him.    Hummel  being  disbarred,  he  ca» 
not  practice  law  or  authorize  others  to  do  so 
for  him  or  on  his  account  in  liis  or  the  firm's 
name.    We  therefore  conclude  that,  as  to  the 
last  charge,  the  conviction  must  be  sustained 
and  the  order  aflSrmed,  with  costs. 

CUIXBN.  C.  J.,  and  VANN,  WERNER,  and 
CHASE,  J  J.,  concur.  GRAY,  J.,  concurs  In 
result  EDWARD  T.  BARTLETT,  J,,  not 
sitting. 

Order  affirmed. 


(MS  N.  T.  S8) 

RBI8  T.  CITX  OF  NEW  TORK  et  sL 

(Conrt  of  Appeals  of  New  York.    March  5. 
1907.) 

1.  MUNlCrPAI,     CORPORATIOKS  —  PUBUC     IM- 
FBOVEMSNIS  —  FOWEB    TO    CLOSE    STBEKTS  — 

Statutobt  Fkovisions. 

Greater  New  York  Charter,  Laws  of  1901. 
p.  199.  c.  466.  {  442,  as  amended  by  Laws 
of  1908,  p.  959.  c.  409,  empowera  tbe  board 
of  estimate  and  apportionment  to  close  an 
existing  street.  Srction  428,  p.  193,  empowers 
the  local  board  for  the  purposes  of  home  rule 
and  local  improvements  in  eadi  of  the  25  dis- 
tricts of  the  <3tT,  by  a  proper  proceedin«r.  to 
dose  streets  wittiin  tbe  district,  if  the  board  of 
pstimate  and  apportionment  approves  its  action. 
Beld,  that  the  board  of  estimate  and  apportion- 
ment has  the  power  to  close  streets  by  a  pro- 
eeedioK  instituted  on  its  own  account,  and  not 
inaugurated  by  a  local  board. 

2.  Saite  — Legislative  Contbol  or  Mttkici- 
PAi  Acts— Public  Impbovekents. 

The  Lefrislature  has  power  to  pass  an  act 
(or  the  cIosinK  of  streets  in  the  city  of  Mew 


York,  and  to  effect  that  purpose  throueh  snch 
local  officers  or  monicipal  board  as  it  may 
choose,  and  can  prescribe  the  particular  action 
thereof  which  shall  work  the  result. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3C.  Municipal  Corporations,  |  107.] 

3.  Saub  —  Vacatioh  or  Stbeets  —  Right  or 

Easehknt. 

Where  a  party  has  no  abutting  property  on 
a  street  about  to  be  closed,  and  the  closinx  will 
not  shut  off  her  property  from  access  to  a  public 
street,  sbe  has  no  public  easement  in  the  street, 
and  can  suffer  no  actionable  damage  by  reason 
of  the  closing. 
i.  Same  — Vacation  or  Stbkktb  —  ErrEOX  on 

Access  to  Abcttino  Pbopebtt. 

The  fact  tliat  the  dosing  of  a  street  and  the 
erection  by  the  city  of  a  building  on  the  part 
closed  will  make  the  property  of  a  party  not 
abutting  on  the  street  less  accessible  is  insuffi- 
cient to  limit  the  right  of  the  city  to  close  the 
street. 

5.  SAi<ni>— Vacation  or  SrsEin'  Nevbb  Opened 
— Effect  on  Adjoining  Owners.- 

Laws  of  1895.  p.  2037.  c.  1006,  relating  to 
the  closing  of  streets,  does  not  apply  in  the  case 
of  the  vacation  of  a  street  which  appears  never 
to  liave  been  opened  in  fact,  and  the  closing 
of  which  will  in  no  respect  be  a  pecuniary  detri- 
ment to  the  complaining  party,  or  an  iniury  to 
her  property  rights,  ^ittier  as  one  of  the  public 
or  in  her  capacity  as  a  private  citizen. 

6.  Eminent  Domain— Vacation  or  Stbeets— 

EASISMENTS— ElXTSNT  OF  RIGHTS. 

Plaintiff  and  defendant  dty  both  obtained 
title  to  property  through  a  common  grantor,  and 
purchaser  with  reference  to  a  map  upon  which 
tlie  property  appeared  to  be  laid  ont  on  a  certain 
street.  Defendant  city  wishes  to  dose  part  of 
the  street  and  erect  on  the  same  a  building  for 
its  use.  Held,  that  so  long  as  the  street  remains 
wholly  open  in  front  of  those  blocks  upon  which 
plaintiff  property  is  situated,  and  opens  into 
cross-streets  at  both  ends  of  each  block,  and 
there  is  no  suggestion  that  the  erection  of  the 
building  by  defendant  on  tbe  portion  of  the 
treat  to  be  dosed  will  In  an;  way  obstruct  the 
plaintiff's  property  so  far  as  light  and  air  are 
concerned,  the  plaintiff  lias  not  been  deprived 
of  any  private  easement  to  which  she  became 
entitled  by  reason  of  her  purchase  with  refer- 
ence to  the  map. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department 

Action  by  Rose  Rels  against  the  dty  of 
New  York  and  others.  From  a  Judgment 
of  the  Appellate  Division  (99  N.  Y.  S.  291), 
reversing  a  judgment  in  favor  of  plaintiff, 
sbe  appeals.    Affirmed. 

Alfred  B.  Sander,  for  appellant.  William 
B.  Ellison,  Corp.  Counsel  (James  D.  Bell,  of 
counsel),  for  req>ondent8. 

WILLARD  BARTLETT,  J.  In  order  to 
understand  this  case,  reference  must  be  had 
to  tliat  portion  of  the  official  map  of  the 
borough  of  Brooklyn  on  which  appear  six 
city  blocks,  three  on  each  side  of  Hawthorne 
street,  between  Troy  avenue  on  the  east  and 
Brooklyn  avenue  on  the  west  Two  or  these 
blocks  lie  between  Troy  avenue  and  Albany 
avenue;  two  of  them  (the  middle  ones)  lie 
between  Albany  avenue  and  Kingston  avenue ; 
and  the  tttird  pair  lie  between  Kingston 
avenue  and  Brooklyn  avenue.  The  dty  of 
New  York  owns  all  the  lots  which  abut  on 
Hawthorne  street  in  the  two  middle  blocks; 
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that  Is  to  'say,  the  blocks  between  Albany 
avenue  and  Kingston  avenne.  The  plaintiff 
owns  a  considerable  number  of  lots  In  the 
two  easterly  blocks — that  Is  to  say,  In  those 
between  Albany  avenue  and  Troy  avenue — 
and  also  a  considerable  number  of  lots  In 
the  two  westerly  blocks;  that  Is  to  say,  in 
those  between  Kingston  avenne  and  Brook- 
lyn avenue.  Most  of  these  lots  belonging  to 
the  plaintiff  (but  not  all  of  them)  abut  on 
Hawthorne  street.  The  city  of  New  York 
having,  as  is  contended,  taken  the  necessary 
legal  proceedings  for  the  closing  and  discon- 
tinuance of  Hawthorne  street,  between  Al- 
bany avenue  and  Kingston  avenue,  has, 
through  the  agency  of  its  board  of  health, 
erected  a  hospital  building  upon  that  portion 
of  Hawthorne  street  thus  closed  and  discon- 
tinued, and  threatens  further  to  obstruct  that 
portion  of  Hawthorne  street  for  hospital 
purposes.  The  plaintiff  Instituted  the  present 
suit  in  equity  to  restrain  the  continued  main- 
tenance and  further  erection  of  such  obstrac* 
tlons,  basing  her  cause  of  action  upon  two 
grounds :  (1)  That  the  portion  of  Hawthorne 
street  in  question  has  ■  never  legally  been 
closed;  and  (2)  that  even,  if  It  has  legally 
been  closed  in  other  respects,  the  plaintiff 
possesses  private  easements  therein  of  which 
she  cannot  be  deprived  without  just  compen- 
sation. The  assertion  that  the  closing  of  this 
portion  of  Hawthorne  street  was  not  legally 
effected  rests  upon  the  contention  that  the 
provisions  of  the  Greater  New  York  charter 
in  reference  to  the  closing  of  streets  have  not 
been  complied  with  by  the  city  authorities. 
The  assertion  that  the  plaintiff  is  the  owner 
of  private  easements  of  which  she  cannot  be 
deprived  without  compensation,  even  by  a 
lawful  closing  of  the  street,  is  based  upon  the 
fact  that  both  the  plaintiff  and  the  city 
acquired  title  to  the  lots  which  they,  respec- 
tively, own  upon  the  six  blocks  in  question 
from  a  common  grantor,  and  that  the  con- 
veyances to  each  were  made  with  reference 
to  a  map  upon  which  all  such  lots  appeared 
as  laid  out  and  bounded  upon  the  several 
streets  which  have  been  named.  The  doc- 
trine Invoked  by  the  plaintiff  In  support  of 
this  branch  of  her  case  is  the  rule  that,  where 
lots  of  land  are  sold  and  purchased  with 
reference  to  a  map  showing  them  to  abut  up- 
on a  street  or  road  laid  out  thereon,  all 
purchasers  who  buy  with  reference  to  the 
general  plan  disclosed  by  snch  map  acquire 
an  easement  in  the  strips  of  land  thus  desig- 
nated as  streets  or  roads  to  have  them  per- 
manently kept  open  as  public  ways.  The 
plaintiff  prevailed  upon  the  trial  at  Special 
Term,  where  the  court  held  In  her  favor  up6n 
both  points,  adjudging  that  the  proceedings 
taken  by  the  municipal  authorities  for  the 
closing  of  the  portion  of  Hawthorne  street 
In  question  were  not  legally  affective  to  ac- 
complish that  purpose,  and  also  that  the 
plaintiff  was  entitled  to  private  easements 
In  and  to  the  whole  of  Hawthorne  street, 
as  shown  upon  the  map  according  to  which 


she  acquired  title,  known  aa  the  "Pecare 
map,"  including  the  right  to  have  Hawtliome 
street  kept  open  for  its  full  widtb  and 
throughout  its  whole  length  as  thereon  de- 
lineated, as  a  means  of  access  to  her  prop- 
erty from  either  direction.  The  judgment 
based  upon  this  decision  has  been  reversed 
by  the  Appellate  Division,  which  decided  both 
of  the  principal  questions  Involved  adversely 
to  the  plaintiff  and.  granted  a  new  trial,  and 
the  plaintiff  has  now  appealed  to  this  court 
upon  the  usual  stipulation  for  judgm^it  ab- 
solute in  the  event  of  an  affirmance  here. 

I  will  first  consider  the  legal  sufflcieacy  of 
the  proceedings  relied  upon  by  the  city  as 
having  effected  the  closing  or  discontinuance 
of  this  part  of  Hawthorne  street  These  pro- 
ceedings were  undertaken  in  compliance  -w^ith 
what  was  evidently  deemed  to  be  the  au- 
thority conferred  upon  the  board  of  estimate 
and  apportionment  and  the  mayor  of  the  city 
of  New  York  by  section  442  of  the  Greater 
New  York  charter  (Laws  1901,  p.  199,  c  466. 
as  amended  by  Laws  1903,  p.  957,  c  409). 
The  amended  section  cited  empowers  the 
board  of  estimate  and  apportionment,  when- 
ever and  as  often  as  it  may  deem  it  for  the 
public  Interest  so  to  do,  "to  change  the  map 
or  plan  of  the  city  of  New  York,  so  as  to 
lay  out  new  streets,  parks,  bridges,  tunnels 
and  ai^roaches  to  bridges  and  tunnels  and 
parks,  and  to  widen,  straighten,  extend,  alter 
and  close  existing  streets."  Notice  of  its 
proposed  action  must  be  published  for  10 
days  in  the  city  record  and  corporation  news- 
papers, and  an  opportunity  must  be  given  for 
all  persons  interested  in  such  change  to  be 
heard  at  a  specified  place  and  at  a  time  not 
less  than  10  days  after  the  first  publication. 
After  due  publication  of  the  notice,  and  after 
bearing  any  protests  and  objections  wblch 
there  may  be  against  the  proposed  change, 
"if  the  said  board  shall  favor  such  change, 
notwithstanding  such  protests  and  objections, 
and  the  same  receives  the  approval  of  the 
mayor,  such  change  in  the  map  or  plan  of 
the  city  of  New  York,  ♦  •  ♦  shall  be 
deemed  to  have,  been  made." 

There  is  nothing  in  the  findings  of  the 
trial  court  to  indicate  that  Hawthorne  street, 
between  Kingston  and  Albany  avenues,  was 
ever  actually  opened  or  used  as  a  public 
street  It  was  laid  out  as  a  proposed  street 
ux>on  an  ofilclal  map  of  streets  and  avenues 
proposed  to  be  opened  as  public  streets  and 
avenues  In  the  town  of  Flatbush  upon  an 
official  map  made  In  1874  by  commissioners 
appointed  pursuant  to  law,  which  map  by 
force  of  the  legislation  annexing  the  town  of 
Flatbush  to  the  city  of  Brooklyn  and  subse- 
quently consolidating  the  city  of  Brooklyn 
with  the  city  of  New  York  became  a  part  of 
the  map  or  plan  of  the  greater  city.  After 
consolidation,  by  virtue  of  a  resolution  adopt- 
ed by  the  board  of  estimate  and  apportion- 
ment on  March  14,  1900,  a  proceeding  was 
instituted  to  open  Hawthorne  street  between 
Nostraud  and  Albany  avenues  (which  would 
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embrace  that  portion  of  the  street  to  which 
this  controversy  relates),  and  about  a  year 
afterward  commissioners  of  estimate  and  as- 
sessment were  appointed  In  that  proceeding 
by  the  Supreme  Court  for  the  purpose  of  ac» 
quiring  the  necessary  title  In  behalf  of  the 
city.  Section  900  of  the  Greater  New  York 
diarter  authorized  the  board  of  estimate  and 
apportionment  under  certain  circumstances, 
after  the  commencement  of  a  street  opening 
proceeding,  to  direct  by  a  three-fourths  vote 
that  the  title  to  any  piece  of  land  lying  with- 
in the  lines  of  the  street  to  be  opened  should 
be  vested  in  the  city  of  New  York.  Acting 
under  the  power  thus  conferred,  the  board  of 
estimate  and  apportionment  on  July  28, 1902, 
directed  that  the  title  to  the  property  re- 
quired for  the  opening  of  Hawthorne  street 
between  Nostrand  and  Albany  avenues  should 
be  vested  in  the  city  on  the  15th  day  of 
August,  1002.  It  does  not  appear  whether 
or  not  any  other  steps  were  ever  taken  In 
this  proceeding  for  the  opening  of  Hawthorne 
street  Prior  to  the  adoption  of  the  above- 
Dientioned  resolution,  declaring  the  title  vest- 
ed, the  board  of  estimate  and  apportionment 
conld  have  discontinued  the  proceeding  un- 
der section  1000  of  the  Greater  New  York 
charter;  but. the  right  thus  to  discontinue  a 
street  opening  proceeding  seems  by  the  lan- 
guage of  that  section  to  be  restricted  to  a 
"time  before  title  to  the  lands  or  premises 
to  be  thereby  acquired  shall  have  vested  In 
the  dty  of  New  York."  If,  then,  after  the 
resolution  vesting  the  title  was  adopted,  the 
municipal  authorities  desired  to  devote  that 
portion  of  the  bed  of  Hawthorne  street  be- 
tween Albany  and  Kingston  avenues  to  hos- 
pital purposes,  they  could  only  do  so  by 
taking  the  steps  prescribed  by  law  to  effect 
a  closing  or  discontinuance  of  that  part  of  the 
street;  and  this  they  attempted  to  do  by 
pursuing  the  course  prescribed  by  section  442 
of  the  Greater  New  York  charter  as  amended 
In  1908,  to  which  reference  has  already  been 
made.  At  a  meeting  of  the  board  of  estimate 
and  apportionment  held  on  December  11, 1903, 
resolutions  were  adopted  proposing  to  change 
the  map  or  plan  of  the  city  so  as  to  close 
and  discontinue  Hawthorne  street  between 
Blingston  avenue  and  Albany  avenue  In  the 
borough  of  Brooklyn,  and  appointing  a  hear- 
ing at  a  meeting  of  the  board  to  be  held  on 
December  29,  1903,  at  which  the  proposed  ac? 
tlon  would  be  considered.  Notice  of  the 
hearing  was  duly  published  as  required  by 
section  442.  The  public  hearing  duly  took 
'place,  and  thereupon  the  board  adopted  a 
resolution  declaring  that  it  favored  the  pro- 
posed change  in  the  map  so  as  to  close  and 
discontinue  that  portion  of  Hawthorne  street 
In  question,  which  resolution  was  on  the  day 
of  Its  adoption  duly  approved  by  the  mayor 
of  the  city  of  New  York. 

The  learned  counsel  for  the  appellant 
contends  that  the  adoption  of  this  resolution 
and  Its  approval  by  the  mayor  did  not  con- 
■tltute  a  legal  closing  of  Hawthorne  street 


between  Albany  and  Kingston  avenues,  be- 
cause the  proceeding  did  not  originate  with 
the  local  board  of  the  district  in  which 
the  proposed  closing  was  to  take  place.  For 
the  purpose  of  home  rule  and  local  improve- 
ments the  city  of  New  York  Is  divided  In- 
to 25  districts,  in  each  of  which  there  is  a 
local  board,  which  consists  of  the  presi- 
dent of  the  borough  and  of  those  members 
of  the  board  of  aldermen  who  represent 
aldermanic  districts  within  the  territorial 
bounds  of  such  local  Improvement  district 
Section  428  of  the  charter  provides  that  a 
local  board  shall  have  power,  in  all  cases 
where  the  cost  of  the  improvement  Is  to  be 
met  in  whole  or  in  part  by  assessments  up- 
on the  property  benefited,  to  initiate  proceed- 
ings for  certain  specified  purposes,  among 
which  are  enumerated  "to  open,  close,  ex- 
tend, widen,  grade,  pave,  regrade,  repave  and 
repair  the  streets,  avenues  and  public  places, 
and  to  construct  sewers  within  the  district" 
Section  432  makes  it  the  duty  of  the  presi- 
dent of  the  borough,  when  a  petition  for  a 
local  improvement  within  the  Jurisdiction  of 
a  local  board  has  been  received  by  him,  to 
appoint  a  time  or  a  meeting  of  such  hoard, 
at  which  meeting  such  petition  will  be  sub- 
mitted to  it;  and  section  433  provides,  among 
other  things,  that  the  local  board,  after  the 
submission  of  the  petition  and  considera- 
tion of  the  same,  "may  then,  as  the  petition 
shall  ask,  pass  a  resolution  to  bridge,  to 
tunnel,  to  open,  to  close,  to  extend,  to  widen, 
to  regulate,  to  grade,  to  curb,  to  gutter,  to 
flag,  and  to  pave  streets,"  etc.  Finally,  by 
section  434,  the  local  board  is  required,  If  it 
shall  decide  that  proceedings  be  Initiated  for 
a  local  improvement,  forthwith  to  transmit 
a  copy  of  Its  resolution  to  that  effect  to  the 
board  of  estimate  and  apportionment,  which 
must  promptly  consider  the  same  and  approve 
or  reject  it.  If  approved,  the  resolution  must 
be  returned  to  the  president  of  the  borough 
where  it  originated,  who  may  thereupon 
proceed  In  the  execution  of  the  work. 

Referring  to  these  sections  of  the  charter, 
it  is  insisted  In  behalf  of  the  appellant  that 
they  deprive  the  board  of  estimate  and  ap- 
portionment of  any  power  to  change  the  city 
map  so  as  to  open  or  close  streets  except 
in  cases  where  the  proceeding  is  Inaugurat- 
ed by  a  local  board.  I  am  unable  to  dis- 
cover any  such  limitation  or  restriction  either 
In  the  express  language  of  these  sections  or 
deduclble  therefrom  by  fair  implication.  If 
the  view  thus  contended  for  be  correct,  there 
would  be  no  power  In  the  general  municipal 
government  to  set  on  foot  any  public  Im- 
provement which  demanded  or  contemplated 
the  opening  or  closing  of  a  street,  no  matter 
how  desirable,  without  first  obtaining  the 
sanction  of  an  official  board  of  a  local  and 
limited  Jurisdiction.  In  that  event  It  is  quite 
conceivable  that  the  selfish  Interests  of  a 
locality  might  outweigh  and  prevail  against 
the  Interests  of  the  community  at  large.  It 
seems  to  me  that  the  plain  intent  of  these 
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statutory  provlalons  Is  to  confer  npon  tbe 
local  boards  the  authority  to  deal  In  the  first 
Instance  with  applications  for  local  Improve- 
ments  made  to  them  by  petition;  but  that  the 
Legislature  meant  to  commit  to  the  jurisdic- 
tion of  the  board  of  estimate  and  apportion- 
ment, with  the  co-operation  of  the  chief  ex- 
ecutive of  the  city,  the  power  of  its  own 
volition  to  Initiate  and  carry  through  such 
public  Improvements  as  they  should  deem 
for  the  best  Interests  of  the  city  at  large, 
Irrespective  of  any  action  or  lack  of  action 
by  the  subordinate  local  boards.  The  ];K>wer 
of  the  Legislature  to  enact  laws  for  closing 
streets  in  the  city  of  New  York  Is  unques- 
tioned, and  Its  authority  to  employ  the  agency 
of  such  municipal  officials  as  it  shall  choose 
to  bring  about  such  closing,  or  to  prescribe 
the  mode  of  procedure  to  be  adopted  for  that 
purpose,  is  equally  clear.  Fearing  v.  Irwin, 
G5  N.  T.  486,  and  cases  there  cited.  It  Is  not 
for  the  courts  to  say  that  one  agency  should 
be  selected  for  this  purpose  rather  than  an- 
other; but,  even  If  they  were  at  liberty  to 
criticise  legislative  action  In  this  respect, 
there  could  scarcely  be  any  imaginable 
ground  for  such  criticism  growing  out  of  the 
fact  that  the  power  to  alter  the  city  map  so 
as  to  close  streets  has  been  vested  In  thei 
board  of  estimate  and  apportionment — a 
body  which  has  been  deemed  by  the  Legisla- 
ture sufficiently  representative  and  respon- 
sible and  trustworthy  to  exercise  the  power 
of  granting  or  withholding  street  railroad 
franchises  within  the  limits  of  the  munici- 
pality in  place  and  stead  of  the  board  of 
aldermen.  Laws  1905,  pp.  1533,  1548,  1550. 
cc.  629,  630,  631;  Wilcox  v.  McClellan,  185 
N.  Y.  9,  T7  N.  B.  645. 

It  Is  to  be  noted  that  none  of  the  property 
of  the  plaintiff  abuts  upon  that  part  of 
Hawthorne  street  which  it  is  pressed  to 
dose.  The  roadbed  of  this  portion  of  the 
street  is  Just  one  block  In  length,  extending 
from  Albany  avenue  to  Kingston  avenue, 
and  the  city  of  New  York  under  deeds  from 
the  same  predecessor  In  title  as  the  plaintiff 
owns  all  the  lots  lying  on  both  sides  of  Haw- 
thorne street  between  these  two  avenues, 
together  with  all  the  right,  tiUe,  and  Interest 
which  Its  grantors  had  In  Hawthorne  street. 
Hence  It  is  apparent  that  the  plaintiff  has 
no  grievance  here  In  the  character  of  an  abut- 
ting ovraer  upon  a  street  about  to  be  closed. 
It  Is  not  Intended  to  close  any  portion  of 
Hawthorne  street  upon  which  any  of  her 
property  abuts  or  any  portion  thereof  which 
Is  opposite  a  block  in  which  she  owns  prop- 
erty. It  Is  undisputed  that  the  discontinu- 
ance and  closing  of  Hawthorne  street  be- 
tween Albany  and  Kingston  avenues  will 
still  leave  all  her  lots  accessible  by  public 
ways;  and  it  follows  that,  so  far  as  any  pub- 
lic easements  are  concerned,  she  can  suffer  no 
actionable  damage  by  reason  of  the  dosing 
of  Hawthorne  street  between  the  two  blocks 
owned  by  the  city  on  the  north  and  south 
■Ides  thereof.    "The  question  of  the  right  or 


power  of  a  municipality  to  dlscontinne  m. 
street  has  frequently  been  presented  to  tbe 
courts  of  this  state,  and  it  has  been  held  tbat 
the  authorities  might  do  so  when  it  is  done 
In  the  manner  prescribed  by  law  and  wben 
there  Is  left  to  the  private  citizen  other  and 
suitable  means  of  access."  Egerer  v.  IC.  T. 
C.  &  H.  R.  E.  E.  Co,  130  N.  Y.  108.  113. 
29  N.  B.  95,  97,  14  L.  R.  A.  381,  and  cases 
there  cited.  It  Is  true  that  the  pesence  of 
the  city's  hospital  building  and  the  occupa- 
tion of  the  former  street  bed  for  other  hos- 
pital purposes  will  make  the  plaintUTs  prop- 
erty somewhat  less  accessible  than  It  baa 
been  heretofore.  This  fact,  however.  Is  not 
enough  of  Itself  to  constitute  a  limitation 
upon  the  right  of  the  city  with  the  sanction 
of  the  Legislature  to  close  the  street  Kings 
County  Fire  Ins.  Co.  v.  Stevens,  101  N.  T. 
411,  418,  5  N.  E.  353.  While  the  city  may 
not  close  the  street  so  as  to  prevent  access 
to  the  plalntifTs  premises  without  a  trespass. 
It  is  enough  if  access  to  the  plalntifTs  lot  Is 
preserved,  though  such  access  may  not  be 
quite  so  convenient  as  It  would  be  if  the 
street  were  allowed  to  remain  open. 

It  is  suggested  that,  if  a  resolution  of  tbe 
board  of  estimate  and  apportionment  approT- 
ed  by  the  mayor  under  section  442  of  tbe 
Greater  New  York  charter  was  effective  to 
close  a  part  of  Hawthorne  street,  Broadway 
in  the  borough  of  Manhattan  might  be  closed 
and  cease  to  be  a  public  street  by  tbe  mere 
adoption  by  the  board  of  estimate  and  ap- 
portionment of  a  resolution  striking  It  from 
the  map;  and  this  Is  evidently  deemed  by 
counsel  an  idea  too  monstrous  to  contem- 
plate with  equanimity.  It  may,  therefore,  be 
well  to  point  out  that  the  decision  which  we 
make  in  the  present  case  justifies  no  such 
inference.  We  are  dealing  here  with  a  street 
which  appears  never  to  have  been  opened  In 
fact,  and  with  a  case  where  It  Is  not  shown 
that  the  closing  Is  In  any  respect  a  pecuniary 
detriment  to  the  plaintiff  or  an  injury  to  her 
property  rights  either  as  one  of  the  public 
or  in  her  capacity  as  a  private  citizen.  The 
statutory  enactments  relating  to  the  dosing 
of  streets  in  the  city  of  New  York  are  com- 
plicated and  confusing,  and  It  is  not  alwaiya 
easy  to  ascertain  precisely  what  legislative 
enactments  on  the  subject  remain  In  effect 
since  consolidation  and  the  adoption  of  the 
Greater  New  York  charter.  Thus,  In  1895. 
the  Legislature  passed  "An  act  to  provide  for 
discontinuing  and  closing  streets,  avenues, 
roads,  highways,,  alleys,  lanes  and  thoroug-h- 
fares  In  dties  of  more  than  one  million  two 
hundred  and  fifty  thousand  inhabitants." 
Laws  of  1895,  p.  2037,  c.  1006.  This  statute, 
of  course,  could  apply  only  to  the  city  of 
New  York,  and  was,  in  fact,  accepted  by  the 
dty.  To  what  extent  It  now  remains  in  force 
Is  a  question  of  considerable  doubt  Its 
chief  purpose  seems  to  have  been  to  provide 
for  the  discontinuance  of  such  streets  as  the 
local  authorities  might  deem  necessary  in  or- 
der to  secure  and  preserve  regularity  and 
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mlformlty  In  the  general  and  permanent 
plan  of  streets  and  avenaes  In  the  city;  and 
It  is  a  matter  of  local  bistory  that  It  was 
designed  especially  to  regulate  the  Improve- 
ment of  portions  of  Westchester  county 
which  bad  then  recently  been  annexed  to 
the  city  of  New  York.  Nevertheless,  this 
statute  contains  some  provisions  of  a  general 
nature,  not  applicable  to  merely  temporary 
conditions,  and  which  may,  therefore,  still 
be  In  force,  as,  for  example,  the  provisions  of 
section  5  requiring  the  corporation  counsel, 
upon  the  request  of  parties  claiming  to  have 
been  Injured  by  the  closing  of  streets,  to  in- 
stitute legal  proceedings  to  ascertain  the 
compensation  to  which  they  are  entitled.  R 
Is  suggested  in  the  brief  of  the  corporation 
counsel  in  the  present  case  that  this  statute 
or  parts  of  it  are  still  operative;  but  it  is 
not  necessary  here  to  decide  whether  this 
view  Is  correct  or  not  The  circumstances 
of  this  controversy  as  presented  in  the  record 
before  us  do  not  bili^  the  case  within  the 
terms  of  that  act.  AH  that  it  is  necessary 
to  decide  on  this  branch  of  the  case,  and  all 
that  we  do  decide  is  that  the  procedure  fol- 
lowed by  the  board  of  estimate  and  appor- 
tionment and  the  mayor  under  section  442 
of  the  charter  suflSced  to  effect  a  legal  clos- 
ing and  discontinuance  of  the  part  of  Haw- 
tliome  street  in  question  as  a  public  street 
as  against  any  claim  or  right  of  the  plalntltF. 
There  remains  to  be  considered  the  claim 
of  the  plaintiff  to  a  private  easement  by  vir- 
tue of  which  she  asserts  a  perpetual  right 
of  way  over  this  part  of  Hawthorne  street, 
arising  out  of  the  fact  that  the  conveyances 
to  her  and  to  the  city  originate  In  a  common 
grantor,  and  were  made  with  reference  to  a 
map  upon  which  Hawthorne  street  was  laid 
out  as  a  public  street  "It  Is  well  settled 
that,  when  the  owner  of  land  lays  It  out  Into 
distinct  lots  with  Intersecting  streets  or  ave- 
nues and  sells  the  lots  with  reference  to  such 
streets,  his  grantees  or  successors  cannot  aft- 
erwards be  deprived  of  the  benefit  of  having 
such  streets  kept  open.  When  in  such  a  case 
a  lot  is  sold  bounded  by  a  street,  the  purchas- 
er and  his  grantees  have  an  easement  In  the 
street  for  the  purpose  of  access,  which  Is 
a  property  right"  Lord  y.  Atkins,  138  N.  Y. 
184,  191,  33  N.  B.  1085,  1037.  Assuming  that 
Hawthorne  street  was  legally  ck>sed  by  the 
action  of  the  board  of  estimate  and  appor- 
tionment with  the  approval  of  the  mayor,  and 
that  the  public  easements  therein  were  thus 
effectively  extinguished,  it  Is  insisted  that 
there  were  private  easements  in  the  street 
which  survived  the  proceedings  to  close  It 
and  ttiat  the  plaintiff  Is  entitled  to  the  appli- 
cation of  the  rule  of  law  as  above  stated  by 
Judge  O'Brloi.  That  a  grantee  under  such 
circumstances  acquires  an  easement  of  access 
as  between  him  and  his  grantor  and  those 
deriving  title  under  him  may  be,  and.  Indeed, 
must  be,  conceded;  but  It  by  no  means  fol- 
lows, as  Is  contended  by  counsel,  that  such 
easonent  In  the  case  at  bar  extended  to  and 
80N.B3.-37 


through  the  whole  of  Hawthorne  street  as 
shown  on  the  original  grantor's  map.  While 
contending  for  the  doctrine  that  it  extends  to 
every  street  avenue,  and  public  way  indi- 
cated on  such  a  map,  the  learned  counsel 
for  the  appellant  concedes  that  the  courts  of 
this  state  have  never  yet  so  held.  In  Matter 
of  Twenty-Ninth  Street  1  Hill  (N.  Y.)  189, 
the  grantor  had  sold  lots  and  bounded  the 
purchasers  by  Twenty-Ninth  street  as  it  was 
laid  down  on  the  city  map  of  New  York. 
"He  could  have  Intended  nothing  less  by  his 
deeds,"  said  Bronson,  J.,  "than  a  declaration 
that  Twenty-Ninth  street  was,  and,  so  far  as 
he  was  concerned.  Should  remain,  a  public 
highway.  I  do  not  say  that  this  dedication 
will  extend  to  all  his  lands  in  the  site  of  the 
street  however  remote  from  the  lots  sold; 
but  It  will,  I  think,  extend  to  all  his  lands  in 
the  same  block,  or,  in  other  words,  to  the 
next  cross  street  or  avenue  on  each  side  of 
the  lots  sold.  The  parties  must  have  contem- 
plated an  outlet  both  ways." 

I  think  the  private  easement  of  the  plain- 
tiff in  the  present  case  extended  no  further. 
She  was  entitled,  in  the  first  place,  to  have 
that  part  of  Hawthorne  street  kept  open 
upon  which  her  own  property  abutted.  In 
Holloway  v.  Sonthmayd,  139  N.  Y.  390,  411, 
34  N.  E.  1047,  1051,  the  grantors  had  bounded 
the  granted  premises  upon  the  Bloomingdale 
Road  and  Included  in  the  conveyance  the 
easements  and  appurtenances  thereto  belong- 
ing; and  this  court  held  that  "the  grantors 
Impliedly  warranted  to  the  grantee  that  so 
much  of  the  road  should  perpetually  exist 
as  an  open  way  as  .bordered  upon  the  prem- 
ises granted,  and.  In  legal  effect,  granted  such 
usual  and  more  or  less  necessary  easements 
as  would  be  comprehended  in  the  free  flow 
of  light  and  air  over  and  in  the  free  use  of 
the  open  way  as  such,  pro  tanto,  and  which 
survived  the  extinguishment  of  the  public 
easement  in  the  highway  by  act  of  law." 
Here,  as  has  already  beoi  pointed  out,  no 
attempt  has  been  made  to  close  that  part  of 
Hawthorne  street  which  borders  upon  the 
plaintiff's  premises.  In  the  second  place.  It 
would  seem  that  the  private  easement  of  the 
plaintiff,  based  upon  her  purchase  with  refer- 
ence to  the  Pecare  map,  entitled  her  to 
have  that  portion  of  the  street  which  borders 
her  premises  k^t  open  at  both  ends.  Tay- 
lor V.  Hopper,  62  N.  Y.  649.  This  Is  not 
held  to  mean,  however,  that  a  person  possess- 
ing such  an  easement  is  entitled  to  have  a 
street  kept  open  at  each  end,  no  matter  how 
remote  the  ends  are  from  the  grantee's  prop- 
erty. The  condition  Is  compiled  with  If  there 
Is  access  to  a  cross-street  In  each  direction. 
This  seems  to  be  as  far  as  the  doctrine  of 
dedication  by  sale  with  reference  to  a  plat 
or  map  has  been  carried  by  the  courts  of 
this  state,  although  a  broader  rule  prevails 
in  some  jurisdictions.  Elliott  on  Roads  & 
Streets  (2d  Ed.)  {  120.  In  R^an  v.  Boston 
Gas  Light  Co.,  137  Mass.  37,  the  purpose 
and  ^ect  of  a  reference  to  a  plan  In  a  deed 


Digitized  by 


Google 


678 


60  NORTHBASTBRN  REPORTBR. 


Is  declared  to  be  a  Qnestlon  dependent  upon 
the  Intctttlon  of  the  parties,  and  the  court 
says:  "In  the  absence  of  an  express  grant, 
a  grant  by  implication  of  an  onerous  servi- 
tude upon  the  land  of  the  grantor,  not  neces- 
sary for  the  enjoyment  of  the  land  conveyed, 
is  not  to  be  presumed  unless  such  is  clearly 
the  intention  of  the  parties."  It  was  there 
held  that  the  defendant  could  close  a  whole 
series  of  streets  shown  on  the  plan  according 
to  which  the  sale  was  made  so  long  as  he 
left  open  a  private  way  for  the  plaintiff  to 
the  Iilghway  in  one  direction  and  to  the 
next  side  street  In  another.  In  Pearson  v. 
Allen,  151  Mass.  79,  23  N.  R  781,  21  Am. 
St  Rep.  426,  it  is  said  by  Holmes,  J.:  "There 
are  limits  to  the  easements  raised  In  this  way 
by  implication,  even  If  there  are  not  limits 
to  the  power  of  creating  easements  when  it 
Is  attempted  by  express  words.  A  reference 
to  a  plan  like  this,  laying  out  a  large  tract, 
does  not  give  every  purchaser  of  a  lot  a  right 
of  way  over  every  street  laid  down  upon  It" 
The  doctrine  of  dedication  and  Its  Ilmtta- 
tions,  as  they  seem  to  me  to  be  applicable  to 
the  case  at  bar,  are  well  stated  by  the  Court 
of  Appeals  of  Maryland  In  Hawley  v.  Mayor, 
etc.,  of  Baltimore,  33  Md.  270,  280,  as  follows: 
"The  law  is  now  too  well  settled  to  admit  of 
any  doubt  that,  if  the  owner  of  a  piece  of 
land  lays  It  out  in  lots  and  streets  and  sells 
lots  calling  to  bind  on  such  streets,  he  there- 
by dedicates  the  streets  so  laid  out  to  public 
use.  This  rule  is  founded  upon  the  doctrine 
of  implied  covenants,  and  the  dedication  will 
be  held  to  be  coextensive  with  the  right  of 
way  acquired  as  an  easement  by  the  pur- 
chaser. It  is  upon  the  implied  covenant  In 
the  grant  to  him  that  the  dedication  to  public 
use  rests,  and  such  dedication  must  necessa- 
rily be  measured  by  the  limits  of  the  right 
be  has  acquired  by  virtue  of  his  grant 
•  •  *  The  doctrine  of  implied  covenants 
will  not  be  held  to  create  a  right  of  way  over 
all  the  lands  of  a  vendor  which  may  lie,  how- 
ever remote,  in  the  bed  of  a  street  The 
lands  must  be  contiguous  to  the  lot  sold,  and 
there  must  be  some  point  of  limitation.  The 
true  doctrine  is,  as  we  understand  it,  that 
the  purchaser  of  a  lot  calling  to  bind  on  a 
street  not  yet  opened  by  the  public  author- 
ities is  entitled  to  a  right  of  way  over  it,  if 
it  is  of  the  lands  of  his  vendor,  to  its  full 
extent  and  dimensions  only  until  it  reaches 
some  other  street  or  public  way.  TO  this 
extent  will  the  vend(>r  be  held  by  the  Implied 
covenant  of  his  deed  and  no  further."  See, 
also,  M.  &  C.  C.  of  Baltimore  t.  Frlck,  82  Md. 
77.  33  Atl.  435. 

Inasmuch  as  Hawthorne  street  remains 
wholly  open  in  front  of  those  blocks  upon 
which  plaintiff's  property  is  situated  and 
opens  into  cross-streets  at  botli  ends  of  eadi 
block,  and  Inasmuch  as  there  is  no  suggestion 
that  the  erection  of  the  hoepital  building  on 
the  closed  portion  of  Hawthorne  street  be- 
tween Kingston  and  Albany  avenues  will  In 
any  wise  obstruct  the  plaintiff's  property  so 


far  as  light  and  air  are  concerned,  I  am  of 
opinion  that  the  plaintiff  has  not  been  de- 
prived of  any  private  easement  to  wbicb  she 
became  entitled  by  reason  of  her  purchase 
with  reference  to  the  Pecare  map. 

These  views  require  an  affirmance  of  the 
order  of  the  Appellate  Division,  and  Judg- 
ment absolute  should  be  ordered  against  ap- 
pellant on  the  stipulation,  with  costs  In  all 
courts. 

CULLEN,  C.  Jn  and  GRAY,  EDWARD  T. 
BARTLETT.  HAIOHT,  HISOOCK,  and 
CHASE,  33.,  concur. 

Ordered  accordingly. 


(195  Mass.    27) 
LAKIN  et  al.  v.  liA WRENCH. 
(Supreme  Judicial  Court  of  Massachusetta. 
Middlesex.    March  1,  1907.) 

1.  Bquitt—Decehb— Revocation. 

After  the  entry  of  a  final  decree  In  equity, 
the  court  has  no  power  to  revoke  It 

2.  Same— FiNAi.  Decbbe. 

A  decree  dismissing  a  bill  was  a  final  de- 
cree, and  not  a  mere  order  for  a  decree. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  19,  Equity,  {  947.] 

3.  Appeal— Review— ScoPK  ot  Rboobd. 

An  appeal  brings  up  for  review  only  the 
record  in  the  case. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {  28G7.] 

4.  Same. 

On  appeal  the  court  will  not  consider  an 
affidavit  of  appellants'  attorney  inserted  in  his 
brief,  v^'bere  such  affidavit  does  not  appear  to 
have  been  filed  with  the  lower  court. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  8  29(».] 

5.  Same— DiBCKETioN  of  Lower  Court. 

Tlie  discretion  of  the  lower  court  Is  re- 
viewable on  appeal,  and  the  appellate  court  may 
modify  a  decree  of  dismissal  so  that  it  shall 
be  without  prejudice. 

[E^.  Jfote. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §  4488.] 

Appeal  from  Supreme  Judicial  Court,  Mid- 
dlesex County. 

Action  by  Harriet  E.  LAkln  and  another 
against  Jonathan  A.  Lawrence.  From  a  de- 
cree dismissing  plaintiffs'  bill,  they  appeaL 
Modified. 

John  Everett  and  Pierce  &  Paige,  for  ap- 
pellants. Warren  H.  Atwood,  for  defend- 
ant 

SHELDON,  J.  The  motion  to  revoke  the 
final  decree  was  overruled  rightly.  The  prin- 
ciple Is  established  "that  after  the  entry  of 
a  final  decree  in  equity,  as  after  the  entry 
of  a  final  judgment  In  a  suit  at  law,  the  case 
is  finally  disposed  of  by  the  court  subject 
to  such  rights  of  appeal,  if  any,  as  the  statute 
gives,  and  the  court  has  no  further  power  ts 
deal  with  the  case  except  upon  a  bill  of 
review."  White  v.  Gove,  183  Mass.  333, 
340,  67  N.  B.  359;  Thompson  ▼.  Goulding,  5 
Allen,  81;    Clapp  t.  Thaxter,  7  Gray.  3S4. 
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Tli«  deoTM  dismliislnf  the  bill  was  a  final  de- 
cree, and  Dot  a  mere  order  for  a  decree,  as 
In  Merrill  ▼.  Beckwitb,  168  Mass.  72,  46  N. 
K.  400.  And  see  Gilpatrick  t.  Olidden,  82 
Me  201,  19  Atl.  160;  Pitman  t.  Thomton,  65 
Me.  95.  We  have  not  considered  the  affl- 
darlt  of  one  of  the  plaintiffs'  attorneys  In- 
serted in  their  brief;  for  the  appeal  of  course 
brings  before  us  only  the  record  in  tbe  case^ 
and  no  such  affidavit  appears  to  have  been 
filed  In  the  superior  court. 

But  questions  of  discretion,  as  well  as  of 
law,  are  brought  before  us  upon  an  appeal. 
HoUlngsworth  &  Vose  Go.  ▼.  Fozborough 
-Water-Supply  District,  171  Mass.  460.  SO  N. 
K.  1037.  We  are  of  opinion  that  under  the 
drcumstances  the  dismissal  of  this  bill  should 
have  been  without  prejudice.  What  took 
place  was  equivalent  to  a  nonsuit  in  an  ac- 
tion at  law.  It  is  not  necessary  to  determine 
'Whether  the  decree  as  entered  would  prevent 
tbe  bringing  of  another  bill.  See  Foote  r. 
Oibbs,  1  Gray,  412;  Butchers'  Slaughtering 
*  Melting  Association  t.  Boston,  137  Mass. 
188.  However  this  may  be,  the  decree  ought 
to  show  that  it  is  not  to  be  a  bar  to  further 
litigation,  and  this  is  best  done  by  the  state- 
ment that  It  is  made  without  prejudice. 
Kempton  v.  Burgess,  136  Mass.  192;  Roach 
T.  Roach,  100  Mas&  253,  76  N.  E.  651.  The 
decree  of  bill  dismissed  should  be  modified 
accordingly. 

Bill  to  be  dismissed  without  prejudice 


(US  Mass.  64) 

GALE5AN0  at  aL  T.  CITY  OF  BOSTON. 

(Supreme  Jndicial  Court  of  Masaacbuaetts. 
Suffolk.    Mardi  8.  1907.) 

MUNICIFAI.  COBPOBATIONS  —  Charoc  or 
ObaDS  or  STSKETS— INJUBT  TO  Abdttino 
Pbopebtt— Rbcovebt  bt  Lesseb. 

ITnder  Rev.  Laws,  c.  48,  §S  17.  18.  20,  22, 
providing  for  the  ascertainment  of  dnmaces  to 
property  in  consequence  of  a  clianee  of  grade  in 
a  street,  and  declaring  that,  where  several  par- 
ties having  several  estates  In  the  same  property 
demand  damages,  the  damages  of  all  may  be 
determined  by  the  same  jury,  etc.,  a  leasee  for  a 
term  of  years,  who  sustains  damages  by  a 
change  of  the  grade  of  the  street  on  which  the 
premises  abut.  Is  entitled  to  recover,  though 
the  freehold  has  not  been  injured,  and  the  own- 
er thereof  is  made  a  party  to  the  proceeding  for 
the  ascertainment  of  the  damages. 

[Ed.  Note— For  cases  in  point,  see  Cent  Dig. 
ToL  36.  Municipal  Corporations,  {  956.] 

Exceptions  from  Superior  Court,  Suffolk 
County;  Francis  A.  Gasklll,  Judge. 

Petition  by  Gaetano  Galeano  and  another, 
as  lessees  of  premises  under  a  term  for  six 
years,  against  the  city  of  Boston,  for  dam- 
ages occasioned  by  a  change  of  grade  in 
a  street  in  front  of  the  premises,  in  which 
the  owners  subsequently  filed  a  petition  for 
damages.  There  was  a  verdict  for  defendant, 
and  the  petitioning  lessees  bring  exceptions. 
Sustained. 

Harrison  Dunham,  for  petitioners.  J.  D. 
MsLaughllii,  for  respondent 


tbe  re- 
civil 


BRALBT,  J.  The  Intei 
ers  as  lessees,  and  that  of 
were  not  commensurate,  as 
covered  only  a  portion,  and  not  the  w 
the  premlq^s.  Because  of  this  diversity, 
treated  as  entire,  whatever  damages  were 
shown  to  have  been  caused  to  the  estate  by 
the  lowering  of  the  gnrade  of  the  street  on 
which  it  abutted,  were  to  be  apportioned  be- 
tween the  owners  of  the  respective  interests 
rather  than  held  by  a  trustee  for  their  benefit 
Rev.  Laws,  a  61,  f  15,  chapter  48,  ((  17,  18, 
20,  22;  Bdmands  t.  Boston,  108  Mass.  635, 
547;  Boston  v.  Bobbins,  121  Mass.  453.  456; 
Stark  T.  Mansfield.  178  Mass.  76,  82  ;i  Emery 
V.  Boston  Terminal  Co.,  178  Mass.  172,  185, 
59  N.  B.  76S,  86  Am.  St  Rep.  473.  In  the 
assessment  of  damages  while  by  Rev.  Laws, 
c.  48,  {  22,  the  estate  is  to  be  treated  as  In- 
divisible, this  provision  was  not  intended  to 
mean,  that  if  considered  as  the  sole  property 
of  the  reversioner  no  injury  appears  to  have 
been  suffered,  then  the  lessees  cannot  recover, 
although  If  the  estates  are  considered  sep- 
arately the  leasehold  had  been  damaged. 
Providence.  Fall  River  &  Newport  Steamboat 
Co.  V.  Fall  River,  187  Maes.  46,  49,  72  N.  B. 
338.  Until  determined  by  the  condition  of 
the  title  shown  to  exist  at  the  trial  It  re- 
mained uncertain  whether  section  17  of  this 
chapter  or  section  20  was  applicable.  Wll- 
lard  ▼.  Boston,  149  Mass.  176,  178,  21  N.  B. 
298.  If  the  lease  bad  been  coextensive  with 
the  fee,  the  petitioners  would  have  held  an 
estate  for  years  within  the  meaning  of  sec- 
tion 17,  and  would  have  been  within  the 
provisions  of  section  18,  which  enacted  that 
notwithstanding  damages  are  to  be  assessed 
for  the  whole  property  and  held  by  a  trustee, 
who  is  to  pay  the  income  to  the  tenant  for 
life,  or  for  years,  and  upon  the  termination  of 
their  estate  then  to  pay  the  principal  to  the 
reversioner,  "any  damages  special  to  a  sep- 
arate estate  therein  •  •  •  shall  be  award- 
ed in  the  same  proceedings  separately."  Boii- 
ton  V.  Bobbins,  ubi  supra.  It  Is  not  to  be 
presumed  that  a  different  rule  was  to  be  ap- 
plied under  section  22,  as  both  sections  dealt 
with  the  award  or  apportionment  of  damages 
which  may  be  recovered,  even  if  under  one 
they  are  held  in  trust  as  to  damages  assess- 
ed for  the  whole  property,  while  under  the 
other  they  are  paid  to  the  parties.  It  the 
jury  find  that  any  of  the  parties  have  not 
sustained  damages  they  are  required  to  set 
forth  by  verdict  that  as  to  him  no  damages 
are  awarded,  but  while  such:  a  finding  may 
Indude  the  owner  of  the  fee,  the  Jury  are 
not  precluded  from  awarding  damages  to 
other  parties  according  to  their  Interests. 
There  was  not  only  abundant  evidence  tbat 
the  market  value  of  the  property  treated  at 
a  single  parcel  of  real  estate  had  been  In- 
creased, rather  than  diminished,  but  the 
owners  neither  offered  evidence  or  made  any 
claim  for  damages  upon  the  ground  relied  on 
by  the  petitioners.  The  leasehold  Intereet 
was  a  distinct  Independent  estate  oocivlad 

aa  M.  ■.  ea. 
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Is  declared  to  >« 
the  intentifiif' '^ 
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and  pecai>.  <  haye  been  recoverable. 

Dana  t.  Bosto^.  0  Mass.  503.  595,  49  N.  E. 
1018;  Putnam  ▼.  ;Boston  &  Providence  R.  R., 
182  Mass.  851,  65  N.  E.  790;  Bailey  v.  Boston 
&  Providence  R.  R.,  182  Mass.  537,  MO,  66  N. 
B.  203;  Sheehan  v.  Fall  River,  187  Mass.  356, 
361,  78  N.  E.  644;  Hyde  v.  Fall  River,  189 
Mass.  439,  75  N.  E.  953,  2  L.  R.  A.  (N.  S.) 
269.  But  neither  this  right  nor  the  remedy 
to  enforce  It  is  lost  If  for  the  benefit  of  the 
public  to  avoid  multiplicity  of  suits  an  es- 
tate is  treated  as  the  sum  of  all  the  interests 
represented  by  the  separate  petitions.  Bd- 
mands  v.  Boston,  ubl  supta.  While  there  is 
but  one  trial  in  which  all  who  are  entitled  to 
compensation  must  participate,  yet  the  rights 
of  each  are  to  be  considered  and  determined 
separately.  It  could  have  been  found  upon 
the  evidence  that  although  there  had  been 
no  injury  to  the  freehold,  to  whose  own- 
ers consequently  no  compensation  could  be 
awarded,  the  entire  damage  had  fallen  solely 
upon  the  leasehold  Interest,  and  therefore,  the 
petitioners  were  entitled  to  be  apportioned, 
or  awarded,  the  total  amount  of  the  damages 
thus  sustained. 

Accordingly  it  must  be  held  that  the  ruling 
given  at  the  trial  "that.  If  there  was  no  dam- 
age permanent  or  temporary  to  the  owner, 
the  lessees  could  not  recover,"  was  erroneous. 
Exceptions  sustained. 


(114  Mass.  SOT) 

LTNOH  V.  LYNN  BOX  CO. 

(Supreme  Judicial  Court  of  Massachasetts. 
Essex.    Feb.  28,  1907.) 
TsiAiv-'TAKniG  Oasb  fbom  Jubt. 

In  an  action  for  personal  injuries,  where 
the  evidence  would  have  authorized  the  jury  in 
flnding  that  plaintifC  was  careful,  that  the  acci- 
dent was  due  to  the  failure  on  the  part  of  de- 
fendant to  nse  dne  care  for  the  safe  condition 
of  the  machine  by  which  plaintiff  was  injured, 
and  that  the  danger  was  not  known  to  or  ap- 
preciated by  the  plaintiff,  be  was  entitled  to 
have  the  case  submitted  to  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Trial.  {  382.] 

Exceptions  from  Superior  Court,  Eteex 
County;   Frederick  Lawton,  Judg& 

Action  by  Arthur  L.  Lynch  against  the 
Lynn  Box  Company.  From  a  Judgment  on 
verdict  directed  for  defendant,  plaintiff  ex- 
cepted.   Exceptions  sustained. 

Tort  for  personal  Injuries  to  plaintiff,  a 
boy  of  19,  who  was  injured  while  working 


on  a  "cornering"  machine  In  defendaaVs  booc 
factory.  The  machine  had  attadied  to  It 
a  device  called  a  "spreader"  which,  being 
loose,  caused  a  board  going  through  the  ma- 
chine to  slip  and  throw  plalntUTs  band 
against  the  saw. 

James  H.  Slsk,  Wm.  E.  Slsk,  and  Blcbard 
L.  Sisk,  for  plaintiff.  Matthews,  Thompson 
&  Spring,  for  defendant. 

HAMMOND,  J.  Dpon  the  evldmce  the 
Jury  might  have  found  that  the  plaintiff  was 
Inexperienced  with  reference  to  tills  machine 
and  should  have  been  Instmcted  as  to  the  ef- 
fect of  a  loose  or  defective  spreader;  and  that 
at  the  time  of  the  accident  he  was  In  the 
exercise  of  such  care  as  could  reasonably 
have  been  expected  of  him;  that  the  acci- 
dent was  due  to  the  looseness  of  the  screws 
by  which  the  spreader  was  bound  to  the 
stationary  table,  and  that  this  defect  bad  ex- 
isted so  long  that  if  reasonable  care  bnd 
been  exercised  by  the  defendant,  or  those  for 
whose  care  It  was  responsible,  this  defect 
would  have  been  remedied.  In  other  words, 
the  Jury  might  have  found  that  the  plaintiff 
was  careful  and  that  the  accident  was  dne 
to  the  failure  on  the  part  of  the  d^endant  to 
use  due  care  for  the  safe  condition  of  the 
machines.  The  Jury  might  further  have 
found  that  the  danger  of  the  loose  spreader 
was  not  known  to  or  appreciated  by  tlie  plain- 
tiff. Upon  such  findings  a  case  would  have 
been  made  out  by  the  plaintiff.  We  think 
that  the  plaintiff  was  entitled  to  have  Ills 
case  submitted  to  the  Jury. 

Exceptions  sustained. 


(IM    Hmb.   415) 

ROSE  T.  BOSTON  &  N.  ST.  RT.  GO. 

(Supreme  Judicial  (Dourt  of  Massachnaetta. 
'  Middlesex.     Feb.  28.  1007.) 

Oakbieks  —  Stbbet  Railboads  —  Xr jcriks  to 

Passbngxbs— Neoltobnce. 

Plaintiff,  a  street  car  passenger,  was  r^ 
quired  to  transfer  from  one  car  to  another, 
because  of  repairs  being  made  by  another  street 
railway  company  in  the  street.  As  plaintiff 
stepped  down  from  the  car,  the  ground  under 
her  sunk  in  somewhat  and  she  was  tlirown  to 
the  ground.  Plaintiff  testified  that  when  she 
started  to  aliglit  it  appeared  to  her  that  every- 
thing was  all  right,  and  there  was  nothing  with 
reference  to  the  character  of  the  street  to  show 
that  the  conductor  should  have  known  that  the 
ground  was  defective.  Heli,  that  such  facts 
were  insuQiclcfnt  to  show  negligence  on  the  part 
ol  the  carrier. 

Exceptions  from  Superior  Court,  Mlddlewx 
County;  Jobn  A.  Aiken,  Judge. 

Action  by  Bessie  Rose  against  the  Boeton 
&  Northern  Street  Railway  Ck>mpany  tor  In- 
juries to  plaintiff  while  alighting  from  de- 
fendant's street  car.  The  court  ordered  a 
verdict  for  defendant,  and  plaintiff  brings 
exertions.    Overruled. 

Joseph  Bennett,  for  plaintiff.  Badloott  F. 
Saltonstall,  for  defendant. 
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MORTON,  J.  We  assume  In  favor  of  the 
plalntift  that  the  evidence  would  warrant  a 
finding  that  she  was  In  the  exercise  of  due 
care,  that  she  did  not  cease  to  be  a  passenger 
In  alighting  in  accordance  with  the  con- 
d'uctor's  directions  to  take  another  car  for 
the  purpose  of  being  transported  to  her  des- 
tination, and  that,  under  the  circumstances, 
the  coiiductor  was  bound  to  exercise  due  care 
in  selecting  a  place  for  her  to  alight  and 
make  the  change.  But  we  see  no  evidence 
that  the  conductor  failed  to  exerdse  due  care 
In  selecting  a  place  for  her  to  alight.  The 
change  from  one  car  to  another  was  not  ren- 
dered necessary  by  anything  which  the  de- 
fttidant  liad  done  or  omitted  to  do.  The 
repairs  which  rendered  It  necessary  to  make 
the  change  were  lielng  made  by  the  Boston 
Elevated  Railway  Company  as  lessee  of  the 
West  End  Street  Railway  Company  which 
owned  the  track  and  the  defendant  had  noth- 
ing to  do  with  them,  and  the  place  of  the 
accident  was  a  public  highway.  The  case 
dUIers  therefore  In  essential  particulars  from 
the  case  of  Joslyn  v.  Milford,  Holilston  & 
Framlngham  St  Ry.  Co.,  184  Mass.  G5,  67  N. 
B.  866,  relied  on  by  the  plaintiff.  The  plaln- 
tUt  claims  that  the  place  where  she  was  in- 
vited to  alight  was  not  a  suitable  place  be- 
cause of  the  yielding  nature  of  the  ground 
on  which  she  stepped  as  she  got  oflF  the  car 
and  which  she  claims  caused  the  injury  com- 
plained of.  But  there  Is  nothing  to  show 
tliat  the  conductor  or  the  defendant  or  Its 
agents  knew  or  in  the  exercise  of  proper 
care  should  have  known  that  the  ground 
where  the  plalntlir  stepped  down  from  the 
car  was  liable  to  yield.  The  plaintiff  testi- 
fied on  direct  examination  that  it  appeared 
to  her  "as  though  every  thing  was  ail  right," 
and  on  cross-examination  that  "It  was  kind 
of  gravelly  down  there.  It  looked  all  right 
as  I  put  my  foot  down.  It  looked  level  with 
the  road."  The  repairs  were  not  made  by 
the  defendant  as  in  Joslyn  v.  Milford,  etc., 
St  Ry.  Co.,  supra,  and  there  is  nothing  to 
show  we  think  that  the  condlictor  was  not 
justlfled  in  assuming  as  the  plaintiff  did  that 
the  road  was  "all  right" 

I!xceptI(Mia  overmled. 

(195    Mam.   36) 

ATTORNEY  GENERAIi  v.  DOUGI/ASS. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.    March  2,  1907.) 

MuNicTPAL  CoBPOBATioNS—OmoEBS— Civil 
Sebvicb  Statutis— Applicability. 

The  office  of  deputy  superintendent  In 
chance  of  the  ferry  division,  created  by  an  ordi- 
naoce  adopted  by  the  city  of  Boston,  after  Qie 
passa/ce  of  St  1895.  p.  503,  c.  4*d,  {  25.  putting 
the  ferries  owned  by  the  city  under  the  manage- 
ment  of  the  superintendent  of  streets,  is  not 
a  bead  of  a  principal  department  of  the  city 
within  Rev.  Laws.  c.  19.  i  9.  ezemptinK  from 
the  operation  of  the  civil  service  statute  heads 
of  the  principal  departments  of  a  city. 

JUsport  from  Superior  Court,  Suffolk  Coim- 
ty;  Franklin  O.  Fessenden,  Judge. 
Information,  In  the  nature  of  quo  war- 


ranto, by  the  Attorney  General,  on  tbe  re- 
lation of  Charles  Warren  and  others,  civil 
service  commissioners,  against  John  J.  Doug- 
lass, to  try  the  title  of  respondent  to  the  of- 
fice of  iepnty  superintendent  of  streets  in 
charge  of  the  ferry  division  of  the  city  of 
Boston.  The  justice  of  the  superior  court  re- 
ported the  case  to  the  Saptem*  Judicial 
Court    Judgment  of  ouster. 

Dana  Malone,  Atty.  Gen.,  and  Fred  T. 
Field,  Asst  Atty.  Gen.,  for  the  Attorney  Gen- 
eral.  Thos.  M.  Babson,  for  respondent 

LOBING,  J.  We  see  no  reason  for  not 
giving  their  usual  meaning  to  the  words  "city 
council"  In  Rev.  Laws,  c.  19,  |  9.  In  our 
opinion  they  mean  the  whole  city  council,  that 
is  to  say,  l>otb  branches  when  there  are  two, 
as  in  the  case  of  the  city  of  Boston  (the  city 
here  in  question),  and  one  brand!  when  there 
Is  but  one  branch. 

The  purpose  of  the  clause  here  in  question 
seems  to  be  to  take  out  of  the  operation  of 
civil  service  rules  not  only  officers  elected  by 
the  people  or  by  those  who  represent  the 
people,  to  wit,  the  city  council  of  a  city,  but 
those  whose  appointment  is  confirmed  by 
those  who  represent  the  people.  The  city 
council  is  the  proper  representative  of  the 
whole  people  and  is  to  a  city  what  a  town 
meeting  Is  to  a  town,  while  the  mayor  and 
aldermen  correspond  to  the  selectmen  of  a 
town  and  not  to  the  inhabitants  of  a  town  as- 
sembled in  town  meeting. 

A  consideration  of  the  practical  application 
of  this  construction  In  case  of  city  govern- 
ments under  charters  like  that  granted  to 
Boston  by  St  188S,  p.  700,  c.  206  (If  that  con- 
sideration is  permissible  in  passing  upon  the 
construction  of  an  earlier  statute),  does  not 
lead  to  a  different  result  The  charter  of  the 
city  of  Boston  of  1886  gives  the  power  and 
puts  the  responsibility  for  the  administration 
of  the  executive  functions  of  the  city  upon  the 
mayor,  and  the  confirmation  of  appointments 
by  the  mayor  is  given  to  the  board  of  alder- 
men. See  St  1885,  p.  700,  c.  206,  |  1.  And 
the  same  is  true  of  similar  charters  granted 
to  other  cities.  But  since  the  appointment 
of  heads  of  principal  departments  of  ail  cities 
is  excepted  from  civil  service  rules  by  an- 
other clause  of  chapter  19,  I  9,  no  argument 
can  be  adduced  from  these  subsequent  char- 
ters which  leads  us  to  suppose  that  the  Legis- 
lature did  not  mean  what  It  said  when  It  con- 
fined this  exception  from  the  general  rule 
to  appointments  confirmed  by  the  city  council. 

By  St  1895,  p.  603,  c.  449,  {  25,  the  ferries 
owned  by  the  city  of  Boston  were  put  under 
the  care  and  management  of  the  superintend- 
ent of  streets.  The  office  of  deputy  superin- 
tendent in  charge  of  the  ferry  division  creat- 
ed by  ordinance  of  February  21,  1906,  is  not 
a  head  of  one  of  the  principal  departments  of 
the  city  within  Rev.  Laws,  c.  19,  {  9. 

The  result  la  that  that  ofBce  comes  within 
the  civil  service  rules;   and  there  must  be 

Judgment  of  ouster. 
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ALLEN. 


(Supreme  Judicial  Court  of  Massachuaetts. 
Suffollc.    Feb.  28.   1907.) 

Adicinistbatobs— AixowAKOi  AND  Patuehi 
OF  Claius. 

Pub.  St.  1882.  c.  136,  t  IS  (now  Bev.  Laws, 
c.  141,  {  13),  provides  that  a  creditor  of  a  de- 
cedent may  present  his  claim  to  tlie  probate 
court  at  any  time  before  the  estate  is  fully  ad- 
ministered, and,  if  the  claim  is  or  may  become 
due,  it  shall  order  the  executor  or  administrator 
to  retain  in  his  hands  sufficient  to  satisfy  the 
same.  Beld,  that  the  claim  under  a  contract 
with  the  decedent  to  pay  to  the  petitioner  one- 
half  of  the  loss  Incurred  in  a  joint  venture, 
where  to  cover  a  part  of  this  deficiency  then 
is  a  fixed  claim  existing  against  a  third  party, 
only  the  amount  of  which  remains  to  be  de- 
termined, is  sufficiently  definite  to  come  within 
the  above  statute. 

Appeal  from  Supreme  Judicial  Court,  Suf- 
folk (bounty. 

Bill  by  Pblllp  Peabody  against  Harriet  E. 
Allen,  administratrix,  to  charge  the  estate  of 
Elbrldge  G.  Allen  on  a  contract  made  with 
the  decedent.  Decree  for  petitioner  affirmed 
by  a  single  Justice  of  the  Supreme  Judicial 
Court,  and  defendant  appeals.    Affirmed. 

Boutwell  &  Hastings,  for  appellant  Ben- 
ner  &  Foster  and  Laurence  A.  Brown,  for 
appellee. 

HAMMOND,  J.  This  is  a  petition  brought 
under  the  provisions  of  Pub.  St  1882,  c.  136, 
I  13  (now  Bev.  Lews,  c.  141,  S  13),  to  require 
the  respondent  as  administratrix  of  the  es- 
tate of  Elbridge  G.  Allen,  to  retain  in  bis 
bands  a  simi  sufficient  to  satisfy  the  claim  of 
tbe  petitioner  upon  whicb  no  right  of  action 
existed  at  tbe  time  when  tbe  petition  was 
filed.  Tbe  probate  court  made  a  decree  in 
favor  of  tbe  petitioner  and  tbe  case  Is  before 
us  upon  an  appeal  by  tbe  respondent  from  a 
decree  of  a  single  Justice  of  this  court  af- 
firming that  decree. 

The  statute  provides  that  "a  creditor  of 
the  deceased,  whose  right  of  action  does  not 
accrue  within  two  years  after  tbe  giving  of 
tbe  administration  bond,  may  present  bis 
claim  to  the  probate  court  at  any  time  before 
the  estate  is  fully  administered;  and  if,  on 
examination  thereof,  it  appears  to  tbe  court 
that  such  claim  is  or  may  become  justly  due 
from  tbe  estate,  it  shall  order  the  executor 
or  administrator  to  retain  in  his  bands  sufflr 
cient  to  satisfy  the  same." 

The  question  is  whether  the  claim  of  the 
petitioner  is  one  which  at  tbe  time  of  tbe  fil- 
ing of  the  petition  could  bave  been  then  de- 
scribed as  one  wblch  "is  or  may  become  Just- 
ly due"  within  tbe  meaning  of  those  words 
In  the  statute.  TSie  words  "or  may  become" 
were  inserted  in  tbe  statute  by  St  1879,  p. 
454,  c.  71.  Before  that  amendment  it  was 
beld  in  Ames  v.  Ames,  128  Mass.  277,  35  Am. 
Bep.  373,  that  where  tbe  existence  of  a  claim 
depended  upon  a  future  contingency  it  was 
not  a  debt  Justly  due  within  tbe  meaning  of 
this  statute  (Gen.  St  1860,  c.  97,  {  8).  In 
that  case  tbe  contract  upon  which  tbe  claim 


was  based  provided  for  tbe  paym«it  of  ea- 
tain  sums  of  money  upon  certain  contingea- 
cles.  At  the  time  of  tbe  filing  of  the  peti- 
tion tbe  contingencies  had  not  happened,  and 
t^ere  was  no  certainty  that  they  would  hap- 
pen or  that  anything  ever  would  be  due  un- 
der the  terms  of  the  contract  It  was  said 
In  that  case  by  Morton,  J.,  that  "ttie  pro- 
visions of  [Gen.  St  18G0,  c.  97,  S  8]  are  confin- 
ed to  cases  of  creditors  who  have  debts  due 
from  tbe  estate,  either  payable  presently  or 
in  tbe  future.  They  do  not  extend  to  cases 
where  the  deceased  has  entered  into  a  con- 
tract which  may  possibly  result  in  a  debt  at 
some  future  time,  but  upon  which  there  Is  no 
existing  debt  at  the  time  of  the  application 
to  the  Judge  of  probate." 

Tbe  claim  arises  out  of  a  contract  between 
the  petitioner  and  tbe  intestate  relating  to 
tbe  purchase  of  a  certain  parcel  of  real  es- 
tate upon  Buckingham  street  In  Boston.    The 
estate  bad  been  purchased  for  $10,000,  the 
mon^  having  been  furnished  by  Peabody, 
the  petitioner;    and  tbe  agreement  In  sub- 
stance provided  that  tbe  profits  and  losses 
of  the  venture  were  to  be  shared  equally 
between  tbe  parties.    Tbe  bouse  was  sold  at 
a  loss.    Between  the  purchase  and  the  sale 
the  value  of  the  property  had  been  adversely 
affected  by  the  change  of  grade  in  that  neigh- 
borhood imder  the  right  of  eminent  domain, 
and  at  the  time  of  the  sale  there  was  a  right 
to  compensation  against  the  railroad  corpor- 
ation whicb  made  tbe  change.    Tbe  bouse 
was  sold  for  $7,128.    The  income  from  tbe 
property  during  the  time  it  was  held  under 
this  agreement  was  less  than  the  amount  of 
the  interest  upon  the  sum  advanced  by  the 
petitioner    and    the    expenses.    There    was 
therefore  a  loss  unless  tbe  deficiency  shonld 
be  made  up  by  the  amount  to  be  recovoed 
from    tbe   railroad   corporation;     and  there 
was  an  obligation  on  tbe  part  of  the  Intes- 
tate to  pay  to  tbe  petitioner  one-half  of  tbe 
loss  as  it  finally  should  prove  to  be;  and  at 
the  time  of  the  filing  of  this  petition  a  salt 
brought  by  the  petitioner  to  recover  the  com- 
pensation was  pending,    l^ere  then  Is  an  ex- 
isting contract  to  pay  to  the  petiticmer  one- 
half  of  the  loss  incurred  in  a  certain  Joint 
venture.    Tbe  property  has  been  sold  at  a 
loss.    To  make  up  a  part  of  tbe  deficiency 
there  is  a  claim  existing  against  a  third  par 
ty,  which  claim  tbe  petitioner  is  already  pros- 
ecuting in  the  proper  court    The  petitioner 
represented  and  tbe  decree  of  the  court  shows 
that  the  court  agreed  with  him,  that  there 
was  a  probability  ttiat  the  claim  against  tbii 
third  party  when  recovered  would  not  make 
up  the  deficiency,  and  hence  that  under  tbe 
terms  of  the  contract  some  portion  of  tbe 
amount  required  to  make  up  the  deficlencr 
would  be  Justly  due  to  the  petitioner.    At  the 
time  of  the  filing  of  the  petition  every  ele' 
ment  upon  which  the  liability  of  Allen  was 
based  had  become  certain  and  fixed  except 
tbe  simple  question  as  to  the  amount  of  tbe 
sum  to  be  recovered  from  a  third  party  wbose 
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liability  had  also  become  fized.  In  a  word, 
tlie  IlabtUtjr  of  the  e&tate  as  It  finally  should 
turn  out  to  be  was  fixed  by  circumstances 
existing  at  the  time  ot  the  filing  of  the  de- 
cree. Is  such  a  claim  within  the  statute? 
•  In  two  cases  this  court  has  touched  upon 
the  meaning  of  the  phrase  in  question.  Bul- 
lard  T.  Moor,  158  Mass.  418,  33  N.  E.  928; 
Forbes  t.  Harrington,  171  Mass.  S86,  60  N. 
B!.  641.  In  the  first  it  was  said  by  Holmes, 
3.,  that  the  "statute  should  be  construed  rea- 
sonably. It  cannot  have  been  Intended  to 
enable  any  one,  who  has  an  outstanding  con- 
tract made  by  a  deceased  person,  to  sus- 
pend the  settlement  of  the  estate  Indefinitely, 
without  regard  to  the  probability  of  any- 
thing becoming  due  upon  the  contract,  and 
when  it  still  Is  impossible  for  the  probate 
court  to  form  any  estimate  of  what  amount 
should  be  retained  as  'sufficient  to  satisfy  the 
same'  In  the  words  of  the  statute." 

The  case  at  bar  seems  clearly  distinguish- 
able from  these  two  cases.  The  language  «of 
)the  statute  plainly  Implies  that  there  may 
be  at  least  some  uncertainty  as  to  whether 
,or  not  the  debt  may  be  justly  due;  and  while 
It  may  be  difficult  to  give  in  advance  any 
definition  of  the  degree  or  kind  of  uncertaln- 
'ty  allowable  In  a  claim  under  the  statute. 
it  should  be  "construed  reasonably,"  and  It 
seems  reasonable  to  bold  that  the  statute  in- 
cluded a  claim  like  that  of  this  petitioner, 
where  all  the  elements  of  liability  were  fix« 
ed  exoept  the  amount  finally  to  be  credited 
upon  the  loss. 

Nor  did  the  cause  of  action  arise  until  the 
settlement  of  the  suit  for  damages  against 
the  railroad  corporation.  It  was  a  Joint 
venture.  Williams  v.  Henshaw,  11  Pick.  IV, 
22  Am.  Dec.  366;  Fanning  v,  Chadwiek,  8 
Pick.  420,  15  Am.  Dec.  233. 

Decree  affirmed. 


(1»3    Mass.   *SS) 

AVERILL  et  al.  ▼.  CJITT  OP  BOSTON. 

TAPPAN  V.  SAME}  (two  cases). 

(SuDTeme  Judicial  Coart  of  Massachusetts. 

Suffolk.    Jan.  2,  1907.) 

1.  MtJwicrPAL  CoBPOKATiONs  —  Damages  fob 
LiATiNG  Out  Stbeet— Recoveby— Accbuai. 
OF  Action. 

Under  Her.  Laws,  c.  48,  §  13,  providing 
that  damages  awarded  for  laying  out  a  hifrhway 
shall  not  be  payable  until  the  land  over  which 
the  highway  is  to  be  located  has  been  entered 
on  is  order  to  construct  it,  an  award  of  dam- 
ages for  takini;  land  for  a  proposed  street  be- 
comes payable  on  the  day  the  work  of  construc- 
tion begins,  in  the  absence  of  a  contract  to  the 
contrary,  and  an  action  therefor  is  barred  after 
six  years  therefrom  under  the  express  provisions 
of  chapter  202.  8  2. 

[Ed.  Note. — For  cases  In  iwint,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  {  920.1 

2.  Same. 

An  agreement  by  property  owners  along  a 
proposed  street  requiring  the  postponement  of 
^e  collection  of  damages  until  the  balance  due 
them  after  setting  off  the  betterments  should  be 
determined  not  accepted  by  the  city  because  of 
its  failure  to  act  so  as  to  furnish  a  consid- 
eration therefor,  does  not  prevent  the  running 


of  limitations  af^ainst  an  award  of  damages  for 
the  taking  of  land  for  the  proposed  street ; 
for.  If  the  property  owners  rely  on  the  agree- 
ment, they  must  take  the  consequences  of  its 
provision  forbidding  the  maintenance  of  an  ac- 
tion before  the  betterments  are  assessed,  and, ' 
if  they  treat  it  as  of  no  effect  because  the  con- 
sideration has  not  been  furnished,  it  cannot 
avail  to  take  the  'case  out  of  the  statute  of 
limitations. 

FEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  i  920.] 

Report  from  Superior  Court,  Suffolk  Coun- 
ty ;  Franklin  G.  Fessenden,  Judge. . 

Separate  actions  by  Harvey  AverlU  and 
others  against  the  city  of  Boston,  by  Mary  A. 
Tappan,  administratrix,  against  same  defend- 
ant, and  by  same  plaintiff  against  same  de- 
fendant. Cases  reported  on  agreed  facts. 
Judgment  for  defendant  in  each  case. 

See  78  N.  E.  lOa 

Henry  W.  Putnam,  for  plaintiffs.  Xbos. 
M.  Babson,  for  defendant. 

KNOWLTON,  C.  J.  These  are  acOons  at 
law  to  recover  In  each  case  the  amount  of  an 
award  in  favor  of  the  plaintiffs,  for  the  tak- 
ing of  land  for  a  public  street  Two  of  the 
cases  relate  to  land  taken  for  one  street  and 
the  other  relates  to  land  taken  for  another 
street  One  of  the  streets  was  laid  out  and 
ordered  constructed  on  July  15,  1897,  and  the 
other  on  July  15,  1898.  The  land  taken  for 
each  street  was  entered  upon  and  the  work  of 
construction  was  begun  on  September  22, 
1898.  Apart  from  the  contracts  hereinafter 
referred  to,  the  award  in  each  case  became 
payable  on  that  day.  Rev.  Laws,  c.  48,  $  13 ; 
Aspinwall  v.  City  ot  Boston,  181  Mass.  441, 
78  N.  B.  103.  Each  of  these  actions  was 
commmced  on  December  28,  1905,  and  the 
defendant  has  answered,  among  other  things, 
the  statute  of  limitations. 

It  Is  plain  that  the  liability  Is  of  the  kind 
that  is  barred  under  the  general  statute  of 
limitations  If  no  action  is  commenced  to  en- 
force It  within  six  years  after  the  cause  of 
action  accrues.  Rev.  Laws,  c.  202,  S  2.  The 
only  ground  on  which  the  plaintiffs  seek  to 
avoid  the  ^ect  of  this  statute  Is  the  exist- 
ence of  two  contracts.  In  the  same  general 
terms,  one  pertaining  to  each  street,  signed 
by  the  plaintiffs  and  others  in  one  case  and 
by  the  plalntlfTs  intestate  and  others  in  the 
other  two  cases,  a  copy  of  which  Is  given  in 
Aspinwall  v.  City  ot  Boston,  ubl  supra.  It 
was  decided  In  the  case  last  cited,  upon  facts 
that  appear  In  these  cases,  that  the  contract 
was  not  binding  upon  the  plaintiffs  because 
the  city  failed  completely  to  accept  it  by 
doing  all  that  was  to  be  done  as  a  considera- 
tion for  the  promises  contained  In  It  It  was 
therefore  held  that  the  plaintiffs  might  recov- 
er the  damages  awarded  for  the  taking  of 
their  land.  That  suit  was  brought  before 
the  expiration  of  six  years,  and  the  statute 
of  limitations  was  not  applicable  to  it 

In  Tappan  et  al.  v.  City  of  Boston,  heard 
at  the  same  time,  both  cases  being  considered 
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In  the  same  opinion,  It  was  decided  that  the 
petitioners  might  have  a  writ  of  mandamus 
to  compel  the  completion  of  the  streets,  and 
It  was  Intimated  that,  inasmuch  as  the  petl- 
■tloners  had  elected  to  treat  the  contracts  as 
binding  upon  both  parties,  the  city  might  not 
be  permitted  hereafter  to  «et  up  Its  own  neg- 
lect to  defeat  the  rights  of  the  petitioners 
growing  out  of  the  respective  contracts,  even 
though  the  i>etltloners  might  have  availed 
themselves  of  this  neglect,  and  have  treated 
the  acts  of  the  city  as  Ineffectual  to  prevent 
them  from  collecting  their  damages.  It  is 
agreed  In  each  of  the  present  cases  that  the 
city  has  been  ordered  by  a  writ  of  mandamus 
to  finish  the  construction  of  the  streets  be- 
fore December  1,  1906. 

The  plaintiffs  now  seek  to  set  up  these 
contracts  as  binding  upon  them  so  far  as  to 
postpone  the  time  when  the  cause  of  action 
accrued  and  to  relieve  them  from  the  bar  of 
the  statute  of  limitations,  and  to  set  them 
aside  In  those  parts  which  purport  still  to 
postpone  the  collection  of  their  damages  un- 
til there  can  be  a  set-off  of  benefits.  This 
tta^  cannot  do.  If  they  elect  to  avail  them- 
selves of  the  contracts,  waiving  the  city's  de- 
lay in  the  woric  of  construction,  they  must 
abide  by  them  In  all  their  parts.  If  they 
elect  to  set  them  aside  because  the  city  has 
failed  to  do  that  which  makes  them  binding, 
they  must  treat  them  as  nullities.  In  the 
first  place  each  writing  was  a  mere  offer, 
and  it  could  be  withdrawn  at  any  time  be- 
fore it  was  acted  upon  in  accordance  with 
Its  terms.  The  city  did  not  attempt  to  bind 
itself  and  could  not  bind  itself  by  an  ^ecuto- 
ry  contract  of  this  kind.  Asplnwall  v.  City 
of  Boston,  nbi  supra,  and  cases  dted.  The 
offer  became  binding  only  by  the  doing  of  the 
acts  referred  to,  which  were  to  furnish  the 
consideration.  Cottage  Street  Methodist 
Episcopal  Church  v.  Kendall,  121  Mass.  528, 
23  Am.  Rep.  286 ;  Crocket  T.  City  of  Boston, 
S  Cush.  182;  Springfield  v.  Harris,  107  Mass. 
S32.  It  is  not  a  bilateral  contract  binding 
from  the  beginning,  with  a  liability  for  a 
breacti.  If  the  city  failed  to  act  upon  it  so 
as  to  furnish  the  full  consideration  within 
a  reasonable  time,  the  plaintiffs  might  refuse 
to  be  bound  by  it  But  In  that  event  they 
could  not  retain  the  benefits  of  It  and  use 
it  to  give  themselves  rights  which  otherwise 
they  would  not  have  in  a  future  proceeding. 

Apart  from  the  contracts,  the  plaintiffs' 
claims  are  barred  by  the  statute  of  limita- 
tions. Each  contract  must  be  takoi  as  a 
whole.  If  It  Is  treated  as  of  no  effect  be- 
cause the  consideration  was  not  famished, 
it  cannot  avail  the  plaintiffs  to  take  the  cas- 
es out  of  the  statute  of  limitations.  If  it 
is  relied  upon  by  the  plaintiffs  to  prevent 
their  right  of  action  from  accruing,  they 
must  take  the  consequences  of  its  provisions 
which  forbid  the  maintenance  of  an  action 
before  the  betterments  are  assessed. 

In  each  of  the  cases  the  entry  must  be 

Judgment  for  the  defendant 


(194    Han.   607) 
LIBBY  V.  TODD  et  aL 
(Supreme  Judicial  Court  of  MaBsadiaaetts, 
Middlesex.    March  1,  1907.) 

iHrAHTB  — OUABDIAN  AO  LlTEU—  CoifFCHB&« 
TION. 

Administrators  with  the  will  annexed  at- 
sumed  that  nnder  the  will  testator^s  wife  had 
a  power  of  appointment  of  the  residue  of  the 
estate,  and  the  wife  in  the  exercise  of  such 
power  bad  appointed  the  estate  to  trustees  for 
the  benefit  of  certain  life  tenants,  followed  b; 
continicent  limitations  to  persons  unborn,  and  a 
guardian  ad  liem  was  appointed  to  represent 
such  persons  in  the  final  account  of  the  admin- 
istrators. On  the  accounting  he  raiaed  a  qaes- 
tion  as  to  the  allowance  of  the  account,  on  the 
ground  that  it  was  a  matter  of  doubt  whether, 
under  the  true  oonstruction  of  the  will,  his  wards 
were  entitled  to  the  payment  which  had  been 
made  ultimately  for  their  benefit  and  presented 
such  question  to  the  probate  court  HeU.  that 
the  Kuardian  was  not  entitled  to  an  allowance 
for  his  services  in  such  direction,  since  by  Rev. 
Laws,  c.  150,  I  19,  the  probate  court  has  power 
to  protect  an  executor  in  making  payment  of 
a  legacy,  and  since  it  did  not  appear  who  the 
persons  were,  subject  to  whose  life  estates  the 
wards  took  the  residuary  estate,  but  that  thej 
mieht  have  taken  subject  to  life  estates  which 
would  probably  not  terminate  for  upwards  of 
some  60 .  years,  in  which  case  the  possibility 
of  the  wards  being  liable  to  refund  was  too 
remote  to  justify  the  goardians  in  raisinc  tbt 
question. 

Case  reserved  from  Supreme  Judicial  Conrt, 
Middlesex  County. 

Appeal  by  John  F.  Ubby,  as  guardian  ad 
litem  of  persons  unborn,  on  the  accounting 
of  Charles  Lee  Todd  and  another,  as  admin- 
istrator with  the  will  annexed  of  the  estate 
of  Charles  L.  Tarbell,  from  a  decree  of  a 
probate  court  fixing  his  compoisation,  which 
came  before  a  single  justice,  who  reserved 
the  decision  for  the  full  Supreme  Judicial 
Court    Decree  of  the  probate  court  affirmed. 

Henry  Winn,  for  appellant.  L.  L.  Scalfe 
and  B.  L.  Bobbins,  for  appellees. 

LOBINO,  J.  This  Is  an  appeal  taken  by  a 
guardian  ad  litem  from  a  decree  of  the  pro- 
bate court  fixing  his  comi)en8ati<m  at  $00.  It 
came  before  the  single  justice  on  an  agreed 
statement  of  facts  and  without  decision  was 
reserved  by  him  for  our  consideration. 

The  appellant  was  appointed  guardian  ad 
litem  to  represent  the  Interest  of  persons  on- 
born  or  unascertained  in  the  final  a.ccount  of 
the  administrators  with  the  will  annexed  of 
Charles  L.  Tarbell.  These  administrators 
assumed  that  under  the  will  of  their  testa- 
tor, in  the  event  whldi  happ«ied,  the  testa- 
tor's wife  had  a  power  of  appointment  of 
the  residue  of  the  testator's  estate.  The 
wife.  In  the  exercise  of  this  power,  had  ap- 
pointed the  estate  to  trustees  "for  the  bene- 
fit of  certain  tenants  fOr  life,  followed  by 
certain  contingent  limitations  to  persons  on- 
bom  and  unascertained,"  In  the  words  of  the 
agreed  facts.  Nothing  further  appears  la 
this  connection  than  this  bare  statement  A< 
we  nnderstand  it  the  Interests  which  the  ap- 
pellant was  appointed  to  represent  were  the 
interests  of  those  then  unborn  and  anasce^ 
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talned,.  to  whom  tbe  residue  bad  been  given 
by  appointment  In  remainder  subject  to  tbe 
lite  estates  mentioned  above. 

The  occasion  of  the  appointment  of  tbe 
appellant  arose  from  the  fact  that  tbe  two 
accountants  (that  1b,  tbe  administrators  with 
the  will  annexed  of  tbe  testator,  Charles  L. 
Tarbell)  were  tbe  two  trustees  to  whom  tbe 
estate  was  appointed  by  the  wife,  and  tbe 
executor  of  tbe  wife's  estate  (to  whom  under 
tbe  rule  of  Olney  y.  Balch,  154  Mass.  318,  28 
N.  E.  2S8,  the  estate  was  to  be  paid)  was  one 
of  these  two. 

In  tbe  account  In  question  the  accountants 
charged  themselves  with  $144,451.29,  and  ask- 
ed to  be  allowed  for  "several  Items  of  cash 
paid  oat"  and  their  compensation,  amount- 
ing bi  all  to  $2,736.36.  The  account  showed 
that  the  balance  of  $141,715.94,  had  been 
paid,  on  July  8,  1903,  to  tbe  executor  of  tbe 
■wite,  Martha  H.  Tarbell. 

The  appellant  in  bis  report  as  guardian  ad 
litem  states  that  be  has  examined  the  ac- 
count witb  the  vouchers  and  securities,  and 
that  be  dissents  from  the  allowance  of  the 
account  on  tbe  ground  that  It  was  a  matt» 
of  doubt  whether  on  the  true  construction  of 
the  will  his  wards  were  entitled  to  tbe  pay- 
ment which  bad  been  made  for  their  l>eneflt; 
that  a  bin  for  Instructions  should  be  brought ; 
"and  tliat  there  should  not  be  an  attempt  to 
■ettle  tbe  rights  of  all  the  parties  interested 
by  means  of  an  account  in  the  probate  court. 
See  Lincobi  v.  Aldrlcb,  141  Mass.  342,  6  N. 
a  617."  "Thereafter,"  In  the  words  of  the 
agreed  facts,  "the  question  of  the  allowance 
of  the  account  as  affected  by  tbe  question 
whether  the  will  of  said  Charles  L.  Tarbell 
was  so  ambiguous  as  to  require  tbe  question 
of  its  construction  to  l>e  presented  in  tbe 
form  of  a  bill  for  instructions  was  argued 
orally  and  on  briefs  by  said  John  F.  Llbby 
[the  appellant]  pro  se,  and  by  counsel  for 
said  administrators.  All  persons  were  duly 
notified,  but  no  other  person  or  party  appear- 
ed at  said  bearing  or  at  any  otbec  time  to 
object  to  said  account." 

The  Judge  of  probate  decided  on  this  argu- 
ment that  the  constmctlon  put  upon  the  will 
by  tbe  acconntants  was  probably  the  true 
one,  but  that  he  was  "very  far  from  being 
convinced"  that  it  was  so.  He  then  stated 
ttaat  '^e  hearing  before  the  conirt  was  main- 
ly directed  to  tbe  question  as  to  whether  or 
not  the  account  should  be  passed  upon  with- 
out a  preliminary  construction  of  the  will," 
and  be  concluded  that  he  would  not  "be  will- 
ing to  allow  tbe  account  In  any  event  without 
fnrther  hearing,  and  that  it  would  be  the 
best  course  to  raise  the  question  of  construc- 
tion In  an  Independent  proceeding." 

Thereupon  tbe  bill  for  instructions  was 
brought  which  Is  rqwrted  In  Todd  v.  Tarbell, 
187  Mass.  480,  78  N.  K.  656,  sustaining  tbe 
construction  adopted  by  the  accountants. 

In  March,  1906,  the  appellant  asked  to  be 
paM  $800  tot  services  and  compensation  as 


guardian  ad  litem.  This  tbe  administrators 
refused  to  pay  "on  the  ground  that  said  trlb- 
by  was  not  entitled  to  compensation  for  rais- 
ing and  pressing  the  question  as  to  tbe  con- 
struction of  said  will,  but  offered  to  pay  for 
such  services  as  they  deemed  had  been  proit- 
erly  performed  by  him  from  $10  to  $25." 

The  guardian  thereupon  brought  the  peti- 
tion which  is  now  before  us,  asking  the  pro- 
bate court  to  fix  his  compensation.  A  decree 
was  entered  by  that  court  fixing  his  compen- 
sation at  $60.  From  this  decree  the  appeal 
here  In  question  was  taken  by  the  guardian 
ad  litem.  The  appeal  was  submitted  to  the 
single  justice  on  an  agreed  statement  of  facta 
the  substance  of  which  has  Just  been  stated, 
and  was  reserved  on  those  facts  for  the  full 
court  The  agreed  facts  end  with  this  stipu- 
lation :  "It  is  agreed  that  $S0(^  is  reasonable 
compensation  for  all  services  performed  by 
said  John  F.  Llbby  as  such  guardian  ad  litem 
and  that  said  amount  may  be  allowed,  pro- 
vided he  is  entitled  to  compensation  for  rais- 
ing and  pressing  the  question  as  to  the  con- 
struction of  tbe  said  will  of  Charles  U  Tar- 
bell ;  and  that  he,  said  Llbby,  may  be  allowed 
only  $60  for  bis  entire  services  If  he  was  not 
entitled  to  raise  and  press  said  question." 

The  duty  cast  upon  and  assumed  by  the 
appellant  as  guardian  ad  litem  was  to  secure 
and  preserve  the  interests  of  his  wards  (Bick- 
nell  V.  Blcknell,  111  Mass.  265,  Guild  v.  Cran- 
ston, 8  Gush.  506,  509,  Tripp  v.  Glfford,  155 
Mass.  108,  110,  29  N.  E.  208,  31  Am.  St.  Bep. 
530),  and  for  his  services  in  so  doing  he  was 
entitled  to  reasonable  compensation. 

What  the  appellant  did  was  in  the  fir»t 
place  to  raise  a  doubt  as  to  tbe  payment 
(which  bad  been  made  and  which  was  ulti- 
mately for  tbe  benefit  of  his  wards)  being 
made  to  those  entitled  under  tbe  will  of  the 
testator;  and  in  the  second  place  to  object 
to  the  allowance  of  the  administrators'  ac- 
count on  that  ground. 

What  he  now  asks  is  that  be  should  be 
paid  out  of  the  estate  not  merely  for  raising 
the  doubt  but  also  for  arguing  that  tbe 
doubt  was  well  founded  and  that  for  that  rea- 
son the  account  of  tbe  administrators  witb 
tbe  will  annexed  should  be  disallowed. 

The  first  position  of  the  appellant's  coun- 
sel Is  that  it  was  not  the  duty  of  the  guard- 
ian ad  litem  to  suppress  facts  to  secure  an 
unjust  advantage  for  his  wards.  It  Is  mani- 
fest that  that  argument  falls  short  of  mak- 
ing out  tbe  guardian  ad  litem's  demand  to 
be  paid  for  arguing  that  there  was  a  doubt 
as  to  his  wards  being  entitled  to  tbe  fund 
which  every  one  conceded  to  be  theirs,  and 
insisting  that  the  account  should  be  disal- 
lowed for  that  reason. 

His  next  position  is  that  it  was  for  the  In- 
terest of  his  wards  that  the  doubt  which  be 
alone  had  raised  would  be  settled  now. 

We  are  not  prepared  to  say  that  there 
might  not  be  a  case  in  which  it  is  tbe  duty 
of  a  guardian  ad  litem  to  raise  a  doabt  aa  * 
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his  wards'  right  to  property  which  Is  conced- 
ed by  everybody  else,  because  It  Is  for  his 
wards'  Interests  to  have  their  rights  settled 
rather  than  to  have  the  property  with  a  lia- 
bility to  refund.  But  If  such  a  case  can 
arise,  this  Is  not  such  a  case. 

In  the  case  at  bar  there  could  be  no  lia- 
bility on  the  part  of  the  appellant's  wards 
or  on  the  part  of  anybody  else  to  refund  if 
the  account  in  question  bad  been  allowed. 
Had  the  account  been  allowed  there  could 
haye  been  no  liability  to  refund  because  the 
allowance  of  the  account  would  have  estab- 
lished as  against  all  interested  In  the  fund 
the  validity  of  the  payment  as  therein  set 
forth. 

The  appellant  contends  that  It  would  not 
have  been  decisive  on  the  authority  of 
Smith's  Probate  Law  (5th  Ed.)  186,  and 
Granger  v.  Bassett,  98  Mass.  462.  But  when 
the  case  of  Granger  v.  Bassett  was  decided  in 
1868,  a  probate  court  had  no  Jurisdiction 
over  the  question  whether  a  person  was  or 
was  not  entitled  to  a  legacy  under  a  will. 
At  that  time  the  right  to  be  paid  a  legacy 
had  to  be  determined  In  an  action  at  law 
under  what  Is  now  Rev.  Laws,  c.  141,  {  19, 
or  In  a  bill  for  Instructions.  But  that  was 
changed  by  Rev.  Laws,  c.  150,  i  19,  which 
was  enacted  for  the  very  purpose  of  giving 
the  probate  court  power  to  protect  an  execu- 
tor In  making  payment  of  a  legacy.  See 
Report  of  Commissioners  on  Rev.  Laws,  note 
to  chapter  150,  8  19. 

There  Is  another  question  Involved  in  the 
conclusion  that  this  account  would  have  been 
decisive,  and  that  Is  this :  Would  the  allow- 
ance of  this  account  (in  which  the  payment 
to  the  person  entitled  under  the  will  Is  stat- 
ed) without  a  decree  Iiaving  been  made  un- 
der Rev.  Laws,  c.  150,  S  19,  have  operated 
as  an  implied  decree  for  payment  under 
that  section  as  well  as  an  allowance  of  the 
payment  Itself? 

Before  the  case  of  Palmer  v.  Whltn^,  166 
Mass.  S06,  44  N.  E.  229,  was  decided,  there 
seems  to  have  been  some  doubt  as  to  the 
conclusiveness  of  a  decree  allowing  the  final 
account  of  an  administrator  In  which  the 
accountant  asked  to  be  allowed  for  payments 
of  distributive  share  to  the  next  of  kin  where 
there  had  been  no  order  of  distribution. 
Such  practice  seems  on  the  one  hand  to  have 
been  recognized  as  permissible  in  Emery  t. 
Batchelder,  132  Mass.  453 ;  Newell  v.  Peaslee, 
151  Mass.  601,  004,  605,  25  N.  B.  26.  On 
the  other  hand  it  would  seem  from  what  was 
said  in  Browne  v.  Doolittle,  151  Mass.  595, 
596,  25  N.  E.  23,  and  in  New  England  Trust 
Co.  V.  Eaton,  140  Mass.  532,  533,  4  N.  E.  69, 
54  Am.  Rep.  493,  that  the  practice  did  not 
meet  the  approval  of  this  court  The  deci- 
sion in  Browne  v.  Doolittle  Is  not  to  the 
contrary.  What  was  decided  in  that  case 
was  that  a  probate  court  has  no  jurisdiction 
to  decree  a  distribution  within  the  two  years 
daring  which  a  creditor  can  bring  suit  against 
an  administrator.    That  is  a  case  therefore 


like  Granger  v.  Bassett,  and  so  is  the  case  of 
Lincoln  V.  Aldrich,  141  Mass.  342,  5  N.  E. 
517,  on  which  the  guardian  ad  litem  relied 
In  the  probate  court.  The  underlying  diffi- 
culty with  that  case  was  that  there  Is  no 
Jurisdiction  in  a  probate  court  sitting  as  such 
to  determine  who  are  the  persons  entitled  to 
receive  a  trust  fund  on  its  termination. 

These  doubts  however  were  put  at  rest  by 
Palmer  v.  Whitney,  166  Mass.  306,  44  N.  E. 
229^  and  the  doctrine  of  that  case  seems  to 
have  been  recognized  by  this  statement  In 
Lamson  v.  Knowles,  170  Mass.  295,  297,  49 
N.  B.  440:  "The  settlement  of  the  accounts 
of  an  administrator  by  Implication  Includes 
the  passing  of  an  order  for  distribution  of 
the  funds  in  his  hands."  What  was  said  in 
Goff  V.  Brltton,  182  Mass.  293,  295,  65  N.  E. 
379,  should  not  be  taken  to  unsettle  the  prac- 
tice established  by  Palmer  v.  Whitney. 

But  if  it  is  going  too  far  to  say  that  the 
guardian  ad  litem  ought  to  have  known  that 
the  allowance  of  the  account  would  have 
eliminated  any  pos^blUty  of  his  wards  hav- 
ing to  refund  if  the  property  came  to  them, 
he  stands  no  better.  He  still  has  not  shown 
that  he  Is  entitled  to  be  paid  for  what  he  did. 

It  Is  not  stated  in  the  agreed  facts  who 
were  the  persons  subject  to  whose  life  estates 
the  appellant's  wards  took  the  residuary  es- 
tate, and  the  facts  before  the  court  In  Todd 
T.  Tarbell,  187  Mass.  480,  73  N.  E.  566,  are 
not  made  part  of  the  present  case.  The  bur- 
den is  on  the  appellant  to  make  out  his  case. 
It  may  be  that  the  appellant's  wards  toot 
subject  to  life  estates  in  the  minor  children 
of  Charles  F.  Tarbell,  a  deceased  son  of  the 
testator.  If  they  did  it  may  be  assumed  that 
the  estate  would  not  be  likely  to  vest  in  the 
wards  of  the  appellant  for  upwards  of  some 
fifty  years.  While  it  has  been  decided  that 
so  long  as  an  executor  has  assets  In  his 
hands  the  statute  of  limitations  does  not  nrn 
against  him.  Brooks  v.  Lynde,  7  All^  64, 
Kent  T.  Dunham,  106  Mass.  586,  Smith  v. 
Wells,  1S4  Mass.  11,  It  never  has  beoi  held 
in  this  commonwealth,  so  far  as  we  know, 
that  where  the  whole  estate  is  paid  over  by 
an  executor  to  A.  when  It  ought  to  have 
been  paid  to  B.,  the  statute  does  not  run  in 
favor  of  the  executor  as  against  B.  In  case 
of  a  trust  under  similar  circumstances  the 
statute  of  limitations  does  run.  Treadwell  v. 
Treadwell,  176  Mass.  654,  67  N.  B.  1016,  51 
L.  R.  A.  190. 

However  that  may,  be,  the  question  which 
the  appellant  had  to  consider  was  not  wheth- 
er recovery  could  be  had  from  the  executor 
of  the  testator,  nor  whether  a  recovery  could 
be  had  from  the  executor  of  the  donee  of 
the  power  (the  testator's  wife),  but  whether 
a  recovery  could  be  had  from  the  appd- 
lanf s  wards  after  the  fund  had  been  paid 
over  to  them  on  the  termination  of  the  life 
estates. some  fifty  years  hence.  If  it  was  so 
paid  over.  The  remote  possibility  of  bis 
wards  being  liable  to  pay  back  to  others  this 
property  if  it  ever  came  to  them  was  too 
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ranote  In  law  and  In  fact  to  Justify  tbe  ap- 
pellant In  raising  and  pressing  the  doubt  as 
to  the  correctness  of  the  payment  which  bad 
been  In  fact  made  and  which  was  ultimately 
for  the  benefit  of  his  wards. 

By  the  terms  of  the  agreed  facta  and  of 
the  reservation,  under  these  circumstances 
the  entry  must  be 

Decree  of  probate  court  affirmed. 


(1S4    Mass.    eoi) 

MAGHIRE  V.  SPAUUDING  et  al 

(Snpreme  Judicial  Court  of  Massachusetts. 

Suffolk.    March  1.  1907.) 

Liens  —  MoBTGAOss  —  Pbiobitt  of  Attaoh- 

KBNT    AND    OTHEB    LiENS— PbOSBOUTION    TO 

Judgment. 

Where  certain  lienors,  who  broojcht  peti- 
tions to  enforce  their  liens  against  property  sub- 
ject to  a  mortKage  which  took  precedence  over 
the  liens,  failed  to  prosecute  such  proceedings 
to  final  jndirment,  though  the  amounts  due  them 
wero  determined,  they  did  not  by  svKh  failure 
lose  their  right  to  priority  over  a  subsequent 
attachment  creditor  to  the  surplus  in  the  hands 
of  the  mortgaKee  after  satisfying  his  mortgage, 
since  the  perfecting  of  their  liens  by  a  final 
decree  and  the  obtaining  of  an  order  of  sale 
would  have  been  a  nseless  formality  under  the 
circnmstances. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  32,  liiens,  S  18.] 

Appeal  from  Superior  Court,  Suffolk 
County. 

Action  by  Patrick  T.  Maguire  against  John 
J.  Spauiding,  Jr„  and  others.  From  a  decree 
for  d^raidants,  complainant  appeals.  Af- 
firmed. 

George  S.  Llttlefleld  and  Calvin  S.  Tllden, 
for  appellant  Charles  T.  Cottrell,  for  ax)- 
pellee  Standard  Plate  Glass  Co.  William 
Francis  Mooers  and  Howard  Mayhew  Whit- 
ing, for  appellees  Chapman  and  Cutter. 

MORTON,  J.  The  question  Is  whether  the 
complainant  or  the  lienors  are  entitled  to 
the  surplus  In  the  hands  of  the  mortgagee. 
It  is  conceded  by  the  complainant  that  the 
liens  when  filed  took  effect  as  of  a  date 
prior  to  bis  attachment  Petitions  were 
brought  to  enforce  the  liens,  but,  although 
the  amounts  due  were  determined  they  nev- 
er were  prosecuted  to  final  Judgment — the 
reason  being  that  the  property  had  been 
sold  under  foreclosure  proceedings — and  the 
complainant  contends  that  the  lienors  have 
no  rights  in  and  to  the  fund,  and  that,  it 
having  been  secured  by  bis. superior  dili- 
gence, he  is  entitled  to  a  preferred  payment 

It  is  plain  as  was  said  In  the  memorandum 
filed  by  the  Judge  before  whom  the  hearing 
upon  the  intervening  petitions  was  had  In 
the  superior  court  that,  if  the  petitioners 
bad  perfected  their  liens  by  a  final  decree, 
then  under  the  authority  of  Knowles  v.  Sul- 
livan, 182  Mass.  818,  65  N.  E.  389,  they  would 
have  established  an  Interest  in  the  surplus. 
In  other  words  the  fact  that  the  property 
was  sold  would  not  have  deprived  the  peti- 


tioners of  a  remedy,  but  tbeir  liens  would 
have  attached  to  the  surplus  In  the  hands  of 
the  mortgagee.  See,  also,  WIggIn  v.  Hey- 
wood,  118  Mass.  614;  Western  Union  Tel. 
Co.  V.  Caldwell,  141  Mass.  489,  6  N.  E.  737. 
We  do  not  think  that  the  attachment  of  the 
liens  to  the  surplus  was  defeated  or  lost 
because  the  proceedings  to  enforce  the  liens 
were  not  pursued  to  a  final  decree.  The 
amounts  due  were  determined,  but,  it  would 
have  been  useless  to  enter  final  Judgments 
ordering  a  sale  of  the  property.  We  assume 
as  the  complainant  contends  that  the  bill 
Is  brought  under  the  general  equity  powers 
of  the  court  and  not  under  Rev.  Laws,  c. 
159,  {{  3,  7,  and  that  generally  speaking  In 
order  to  maintain  such  a  bill  It  must  appear 
that  the  claim  has  gone  to  Judgment  and 
execution  (Carver  v.  Peck,  131  Mass.  291); 
but  the  rule  Is  not  an  absolute  one,  and 
does  not  apply  where  a  Judgment  and  execu- 
tion would  be  of  no  practical  utility.  Corr 
V.  Beauregard,  101  U.  S.  688,  25  L.  Bd.  1004. 
Manifestly  In  the  present  case  an  order  of 
sale  would  have  accomplished  nothing  and 
would  have  been  a  useless  formality.  It 
would  be  absurd  to  bold  that  the  lienors 
lost  the  benefit  of  the  rights  which  equity 
had  transferred  to  the  surplus  In  the  mort- 
gagees' hands  because  they  did  not  obtain  an 
order  of  sale.  The  most  that  the  complain- 
ant could  insist  upon  was  that  the  amounts 
due  should  be  determined  In  the  proceedings 
to  enforce  the  liens  and  that  was  done.  If 
the  surplus  had  been  unincumbered  by  any 
liens  In  favor  of  the  Intervening  creditors, 
there  would  be  strong  ground  for  holding 
that  the  complainant  was  entitled  to  a  pref- 
erence by  reason  of  his  superior  diligence. 
Freedman's  Savings  &  Trust  Co.  v.  Earle, 
110  U.  S.  710,  4  Sup.  Ot  226,  28  L.  Ed.  301 ; 
Edmeston  v.  Lyde,  1  Paige,  Ch.  (N.  Y.)  637, 
640;  Gordon  v.  Lowell,  21  Me.  251,  257. 
But  we  know  of  no  principle  of  law  or  equity 
by  which  the  Hens  can  be  diverted  In  bis 
favor,  or  by  which  It  can  be  held  that  they 
did  not  attach  because  the  surplus  was  cre- 
ated by  his  activity.  It  was  within  the 
pfewer  of  the  court  to  award  blm  costs  and 
counsel  fees  out  of  the  fund  if  it  saw  fit,- 
and  It  lias  done  so.  But  that  Is  as  far  as  it 
could  go.  The  result  Is  that  the  decree 
must  be  affirmed. 
So  ordered. 


(194  Mass.  S13) 

EVANS  ▼.  FOSS. 

(Supreme  Judicial  Court  of  Maasachuietts. 
Suffolk.   March   1,   1907.) 

1.  Deeds— RKSTBicnoNS—PEBsoNs    Entitled 
TO  Enfobck. 

Where  one  gives  deeds  of  different  portions 
of  a  tract  of  land,  each  containing  the  same  re- 
striction as  to  nse  of  the  property  conveyed, 
which  is  imposed  as  a  part  of  a  general  plan 
for  the  bene&t  of  the  several  lots,  the  restric- 
tion not  only  imposes  a  liability  on  the  grantee 
of  each  lot  as  between  him  and  the  grantor,  bnt 
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the  grrantee  may  enforce  the  restrictioa  axainst 
the  grantee  of  another  lot 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dis. 
yol.  16,  Deeds,  gf  635,  543.] 

2.  EviDEMCB— Documentary  Etidekcie— Gon- 

8TBUCTI0N. 

Where,  in  a  suit  to  enjoin  defendant  from 
nalng  his  land  for  a  certain  purpose  on  the 
ground  that  tlie  deeds  from  a  common  grantor, 
under  which  he  and  plaintiff  claimed,  contained 
a  restriction  against  such  nse,  by  agreement 
of  the  parties,  various  extracts  from  deeds  and 
different  title  books  were  put  in  evidence,  and 
they  were  intelligible  to  one  familiar  with  the 
subject,  they  might  be  interpreted  according  to 
their  manifest  meaning,  although  it  was  not  ex- 
.pressed  by  a  full  statement  in  words,  and  though 
the  material  facts  in  regard  to  many  titles  ap- 
peared in   greatly  abbreviated  language. 

3.  Dkkds— Restbictions— Use  of  Phopebtt. 

Where  the  owner  of  land  divided  it  into 
building;  lots,  and  in  each  conveyance  placed 
a  restriction  against  the  use  of  the  premises  for 
business  purposes  offensive  to  a  residential 
neighborhood,  the  fact  that  in  some  of  the  con- 
yegrancea  there  were  also  other  restrictions  did 
not  tend  to  show  that  the  restriction  in  Ques- 
tion was  not  intended  to  apply  alike  to  all  for 
the  benefit  of  the  purchasers. 

4.  Same. 

The  owner  of  land  divided  it  Into  build- 
ing lots,  and  in  each  deed  inserted  a  restriction 
that  the  property  should  not  be  used  for  any 
business  "offensive  to  the  neighborhood  for 
dwelling  houses."  In  a  suit  by  one  of  the 
grantees  to  restrain  the  erection  of  an  automo- 
bile gai:age,  it  appeared  that  the  building  was  de- 
signed to  accommodate  about  125  large  auto- 
mobiles, a  part  of  one  story  being  designed 
for  a  repair  shop,  "and  it  being  intended  to  place 
in  the  building  a  portable  forge ;  that  demon- 
stration cars  were  to  be  kept,  with  demonstra- 
tors to  mn  them;  and  that  about  75  or  100 
customers  were  expected  to  store  automobiles 
there,  such  machines  to  go  in  and  out  on  an 
average  of  once  a  day.  Held,  that  a  finding  that 
the  maintenance  of  such  building  would  consti- 
tute a  violation  of  the  restrlotion  was  war- 
ranted. 
6.  Same. 

Where  the  owner  of  land  divided  It  Into 
bailding  lots,  and  in  the  deeds  conveying  the  lots 
placed  a  restriction  on  any  use  for  a  business 
offensive  to  a  residential  neighborhood,  and  in 
a  suit  by  one  grantee  to  enjoin  another  from  the 
construction  of  an  automobile  garage  it  ap- 
peared that  a  part  of  the  street  was  originally 
left  unrestricted,  and  that  stables  were  built 
there,  and  that  the  proximity  of  a  railroad 
diminished  the  desirability  of  a  part  of  the 
property  for  residences,  and  that  there  had  been 
a  considerable  increase  of  business  on  an  inter- 
secting street,  but  that  such  conditions,  except 
the  increase  in  business,  had  existed  when  the 
conveyances  were  made,  and  that  there  might  be 
ground  for  believing  that  in  about  10  years 
that  iMirt  of  the  street  in  question  involved  in 
the  litieation  would  be  wanted  for  business  pur- 
poses, and  worth  mote  for  such  purposes  than 
for  residential  purposes,  there  was  no  such 
change  in  conditions  as  to  preclude  equit7  from 
enforcing  the  restriction. 

Case  reserved  from  Superior  Court,  Suffolk 
County;  Franklin  G.  Fessenden,  Judge.' 

Suit  by  Charles  R.  Evans  against  Eugene 
N.  Fobs  to  enjoin  defendant  from  using  bts 
land  for  the  construction  of  an  automobile 
garage.  Case  reserved  for  the  Supreme  Ju- 
dicial Court.    Decree  for  plaintiff. 

Wllmot  R.  Brans,  Jr.,  for  plaintiff.  Hol- 
lis  R.  Bail^  and  George  W.  Matthews,  for 
defendant. 


KNOWLTON.  C.  J.  The  plalntUT  seeks 
by  this  biirto  obtain  an  Injunction  to  prevent 
the  erection  of  a  garage  by  the  defendant 
on  Newbury  street  in  Boston.  The  case  was 
reserved  by  a  Justice  of  the  superior  court 
upon  tlie  pleadings,  bis  findings  of  fact,  and 
the  evidence  taken  before  a  commissioner. 
The  plaintiff  is  the  owner  of  a  house  and  lot 
on  Newbury  street,  very  near  the  defendant's 
lot  on  which  he  began  to  build  a  garage 
In  the  deeds  under  which  the  respective 
parties  claim  title  there  is  a  restriction,  as 
follows!  "No  building  shall  be  erected  on 
said  described  premises  except  outhouses  to 
dwellings,  the  exterior  walls  of  which  shall 
be  of  any  other  material  than  .brick,  stone 
or  Iron,  nor  shall  any  building  erected  there- 
on be  used  or  occupied  for  a  stable,  either 
lively,  public  or  private,  for  carpenter  shops, 
white  or  blacksmith  shops,  or  for  any  found- 
ry, mechanical  or  manufacturing  purposes, 
or  for  any  other  business  which  shall  be  of- 
fensive tO|  the  neighborhood  for  dwelling 
houses."  The  presiding  Justice  found  that 
the  purpose  of  this  restriction  in  the  deed  of 
Whitney  and  others,  trustees,  to  Fairchild, 
under  which  both  parties  claimed,  was  a 
"furtherance  of  a  general  scheme  for  the 
Improvement  of  the  granted  property,  and 
that  the  same  were  Imposed  to  benefit  the 
premises  conveyed."  It  is  a  familiar  prin- 
ciple of  law,  which  has  been  applied  In  many 
cases,  that  when  one  makes  deeds  of  dif- 
ferent portions  of  a  tract  of  land,  each  con- 
taining the  same  restriction  upon  the  lot  con- 
veyed, which  Is  imposed  as  a  part  of  a  gen- 
eral plan  for  the  benefit  of  the  several  lots, 
such  a  restriction  not  only  imposes  a  liability 
upon  the  grantee  of  each  lot  as  between  him 
and  the  grantor,  but  It  gives  him  a  right  in 
the  nature  of  an  easement,  which  will  be 
enforced  In  equity  against  the  grantee  of  one 
of  the  other  lots,  although  there  is  no  di- 
rect, contractual  relation  between  the  two. 
Through  the  common  character  of  the  deeds 
the  grantees  are  given  an  Interest  in  a  con- 
tractual stipulation  which  Is  made  for  their 
common  benefit.  Whitney  v.  Union  Railway 
Co.,  11  Gray,  859,  71  Am.  Dec.  716;  Parker 
V.  Nightingale,  6  Allen,  341,  83  Am.  Dec. 
632;  Linzee  v.  Mixer,  101  Mass.  612;  Dorr  v. 
Harrahan,  101  Mass.  631,  8  Am.  Rep.  398; 
Peck  v.  Conway,  119  Mass.  646;  Tobey  v. 
Moore,  130  Mass.  448;  Hano  v.  Blgelow,  155 
Mass.  341,  29  N.  E.  628;  Payson  v.  Bumham, 
141  Mass.  547,  6  N.  E.  708;  Hopkins  T. 
Smith,  162  Mass.  444,  38  N.  E.  1122;  Hills  v. 
Metzenroth,  173  Mass.  423,  53  N.  E.  890.  Tbe 
Judge  was  right  In  finding  that  the  lots  own- 
ed by  the  respective  parties  come  within  tlw 
principle  which  makes  each  subject  to  tlw 
restriction,  and  gives  the  owner  of  each  » 
right  to  enforce  the  restriction  against  tbe 
others.  By  agreement  of  the  parties,  besidei 
extracts  from  deeds  and  deeds  in  full,  dif- 
ferent title  books,  containing  abstracts  of 
titles,  were  put  In  evidence  by  the  plaintiff. 
These  contained  the  material   facts  about 
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many  titles,  In  greatly  abbreviated  langnage. 
It  la  contended  by  the  defendant  that  these 
do  not  go  far  enough  to  establish  the  facts 
upon  which  the  plaintiff  seeks  to  rely.  But 
they  are  entirely  Intelligible  to  one  familiar 
with  the  subject  to  which  .they  relate,  and 
baying  been  put  in  evidence  withont  objec- 
tion, they  may  be  Interprieted  according  to 
their  manifest  meaning,  although  the  mean- 
ing Is  not  expressed  by  a  (all  statemoit  in 
words.  The  original  of  the  restriction  relied 
apon  Is  found  in  a  deed  from  the  Boston 
Water  Power  Company  to  Whitney  and 
others,  tmsteea,  conveying  three  large  parcels 
of  land  on  the  Back  Bay,  under  date  of 
October  16, 1880.  We  find  It,  In  substantially 
the  same  form,  In  deeds  of  different  parts  of 
this  property,  one  from  Whitney  and  others, 
trustees  to  S.  Bndlcott  Peabody,  under  date 
of  June  IS,  1883,  one  to  Abbott  Lawrence, 
nnder  date  of  January. 80,  1886,  and  one  to 
Charles  T.  Falrchild,  under  date  of  -March 
6,  1886.  These  three  deeds  Include  nearly  all 
of  the  third  parcel  conveyed  to  Whitney  and 
others,  trustees,  by  the  Boston  Water  Power 
Company.  When  the  land  on  Newbury  street 
conveyed  to  Charles  T.  Falrchild  was  sub- 
divided Into  small  building  lots,  the  restric- 
tion was  Inserted  in  the  deeds  of  the  different 
building  lots,  and  It  has  been  continued  In 
the  conveyances  since.  Deeds  from  Whitney 
and  others,  trustees,  of  portions  of  other  par- 
cels. Included  In  their  purchase  from  the 
Boston  Water  Power  Company,  contained  the 
same  restriction.  While  not  all  the  convey- 
ances made  by  Whitney  and  others,  trustees, 
of  lands  In  this  vicinity  were  pat  In  evidence, 
there  was  nothing  to  show  that  this  restric- 
tion was  not  Inserted  In  their  conveyances  of 
the  lands  out  of  this  third  parcel,  as  a  part 
of  a  general  scheme  for  the  benefit  of  the 
whole  property,  and  there  was  enough  in 
the  evidence  to  Aow  that  It  was  so  Inserted. 
The  fact  that,  In  some  conveyances  of  parts 
of  their  large  purchase  there  were  also  other 
restrictions,  does  not  tend  to  show  that  this 
restriction  was  not  Intended  to  apply  alike 
to  all,  for  the  benefit  of  the  purchasers.  The 
restriction  Is  therefore  valid  and  enforceable 
against  the  defendant. 

The  proposed  garage  is  designed  to  accom- 
modate aboat  125  automobiles  of  the  larg- 
er type.  A  steel  tank.  Inclosed  In  cement.  Is 
arranged  nnder  the  front  of  the  building,  to 
hold  10  barrels  of  gasoline.  The  second  floor 
is  designed  to  be  used  partly  for  the  storage 
of  automobiles.  The  rear  of  the  third  floor 
Is  designed  for  a  repair  shop,  for  making 
minor  repairs  of  automobiles.  The  dimen- 
sions of  this  repair  shop  are  about  100  feet 
by  30  feet  The  southeast  comer  will  contain 
a  small,  portable  forge.  The  size  of  this 
room  Is  such  that  from  six  to  eight  cars  of 
the  largest  type  may  be  repaired  slmnl- 
taneonsly.  The  building  Is  Intended  to  be 
nsed  as  a  salesroom  and  repository  for  the 
Locomobile  Company  of  America.  A  num- 
ber of  demonstration  cars  are  to  be  k^t. 


with  demonstrators  to  ran  than  for  possibls 
customers.  The  building  is  also  Intended  to 
be  used  to  store  and  care  for  automobiles 
belonging  to  customers.  About  75  or  100 
customers  are  expected  to  store  their  auto- 
mobiles here,  and  these  automobiles  go  In 
and  out  on  an  average  once  each  day.  The 
Judge  found  that  the  erection  and  main- 
tenance of  such  a  garage  would  be  a  viola- 
tion of  the  restriction.  The  findings  of  a 
Judge,  made  upon  the  testimony  of  witnesses 
who  appeared  before  him,  will  be  followed 
by  the  full  court  unless  they  are  plainly 
wrong.  Wlllwerth  v.  Wlllwerth,  176  Mass. 
265,  67  N.  E.  840.  In  the  present  case,  while 
there  was  some  conflict  in  the  testimony,  we 
are  of  opinion  that  the  finding  was  right. 
There  was  much  evidence  tending  to  show 
that  the  business  proposed  to  be  carried  on 
at  the  building  would  be  "offensive  to  the 
neighborhood  for  dwelling  houses." 

The  remaining  question  is  whether  there 
has  been  snch  a  change  In  the  conditions  as 
to  preclude  a  court  of  equity  from  enforcing 
the  restriction.  The  Jndge  found,  and  there 
Is  no  doubt  of  the  correctness  of  the  find- 
ing, "that  the  restrictions  in  question  were 
Imposed  by  Whitney  and  others,  trustees, 
m  1886,  for  the  purpose  of  keeping  this 
property  as  residential  property,  as  being  the 
use  for  which  It  was  then  believed  to  be  best 
adapted."  The  case  of  Jackson  v.  Stevenson, 
156  Mass.  496,  31  N.  E.  681,  32  Am.  St  Rep. 
476,  Is  relied  on  by  the  defendant,  In  which 
it  was  held  that,  by  reason  of  an  entire 
change  In  the  character  of  the  neighborhood, 
and  the  use  of  the  property  on  Pleasant 
street  near  Park  Square  in  Boston,  It  would 
be  Impossible  for  the  plaintiff  or  others  to 
obtain  any  benefit  from  an  enforcement  of 
the  restrictions,  originally  imposed  In  refer- 
ence to  a  use  of  the  lots  for  dwelling  houses. 
The  facts  of  that  case  were  very  different 
from  those  of  the  present  case.  In  the  pres- 
ent case  no  use  has  been  shown  of  any  part 
of  the  property  on  which  the  restriction  was 
put  that  is  In  violation  of  the  restriction. 
There  has  been  a  considerable  increase  of 
business  lately  on  Massachusetts  avenne, 
which  is  a  great  thoroughfare.  A  part  <*( 
Newbury  street  between  Massachusetts  ave- 
nue and  Hereford  street  was  originally  }vtt 
nnrestrlcted,  and  stables  were  built  there. 
The  proximity  of  the  Boston  &  Albany  Rail- 
road diminishes  the  desirability  of  a  part  of 
the  property  on  Newbury  street  for  resi- 
dences. But  these  conditions,  except  the  In- 
crease of  business  on  Massachusetts  avenue, 
existed  in  1886,  when  Whitney  and  others, 
trustees,  made  their  conveyances.  In  the  ab- 
sence of  any  material  change  In  conditions 
directly  affecting  the  character  and  use  of 
the  property  In  question,  this  court  cannot 
refuse  to  enforce  the  restriction  on  the 
ground  that  it  has  ceased  to  be  binding. 

The  jndge,  In  his  finding,  expressed  an 
opinion  that  In  10  years  this  part  of  New- 
bury street   "win   be  wanted   for  business 
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purposes,  and  Is  worth  more  for  such  pur- 
poses than  for  residential  purposes."  Wheth- 
er this  opinion  as  to  the  future  Is  well  found- 
ed or  not,  it  is  not  a  good  reason  for  deprir- 
Ing  those  wlx>  have  built  dwelling  houses 
on  their  lots  In  reliance  upon  the  restriction, 
of  their  right  to  have  the  adjacent  property 
used  in  accordance  with  the  provisions  of 
their  deeds. 
Decree  for  the  plalntifC. 

(194  Mass.  S») 

HICKS  V.  GRAVES  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 

Middlese;c.    March  1.  1907.) 

1.  Appeal  and   Ebbob— Review— Questions 
or  Fact. 

Where,  from  judgment  for  defendant  by  the 
superior  court,  plaintiff  appeals  to  the  Supreme 
•Tndicial  Court,  Rev.  Laws,  c.  173,  §  96,  confers 
upon  the  Supreme  Judicial  Court,  jurisdiction 
to  review  onlj  matter  of  law  apparent  on  the 
record. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die 
vol.  3.  Appeal  and  Error,  {  3893.] 

2.  Saue— DiSAixowANCE  or  Bili.  or  Excep- 
tion. 

Where  a  bill  of  the  only  exceptions  talcen 
is  the  superior  court  was  disallowed  by  that 
oeurt,  an  appeal  presents  no  matter  of  law  on 
the  rulings  excepted  to. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3.  Appeal  and  Error,  {!  2412-2426.] 

3.  Exceptions,  Bill  or— Petition  to  Estab- 
lish. 

Where  a  superior  court  disallowed  plain- 
tiff's bill  of  exceptions,  his  only  remedy  was  that 
of  filing  a  petition  in  the  Supreme  Judicial 
Court  to  establish  the  bill,  as  provided  by  Rev. 
Laws,  c.  173,  (  110. 

[Ed.  Note.— For  cases  in  point,  see  Cent  THg. 
vol.  21,  Exceptions.  Bill  of,  H  80-88.] 
C  Appeal  and  Ebbob— New  Tbiai/— Bill  or 

Exceptions. 

Any  action  taken  with  respect  to  the  denial 
of  a  motion  for  a  new  trial,  if  treated  as  an  ex- 
ception, must  be  presented  by  a  bill  of  exception, 
as  provided  by  Rev.  Laws,  c.  173,  {  106. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3.  Appeal  and  Error,  !  2385.] 
6,  Same— Recobd— Stenoobapheb's  Repobt. 

The  stenographic  report  of  the  evidence  in 
a  case,  not  being  a  part  of  the  record,  cannot 
be  considered  as  presenting  questions  of  law  on 
an  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  |  2370.] 

Appeal  from  Superior  Court,  Suffolk  Coun- 
ty; John  H.  Hardy,  Judge. 

Action  by  John  T.  Hicks  against  George 
A.  Graves  and  othera  From  a  judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

This  was  an  action  seeking  damages  for  an 
alleged  conspiracy  on  the  part  of  the  defend- 
ants to  defeat  him  In  litigation  relating  to 
the  title  to  Combination  Park,  Medford.  The 
superior  court  found  against  him,  ordering 
judgment  for  the  defendant 

John  T.  Hicks,  pro  se.  J.  W.  Keith,  for 
appellee  blbley.  Homer  Albers,  for  other  ap- 
pelleea 

ENOWI/TON,  C.  J.  This  action  for  a  con- 
spiracy comes  to  this  court  on  an  appeal  from 


a  judgment  for  the  defendants  in  the  supe- 
rior court  Our  only  jurisdiction  to  deal  with 
the  case  is  that  given  by  Rev.  Laws,  c.  173, 
{  96,  which  opens  for  revision  only  matters 
of  law  apparent  on  the  record.  The  plahitiff 
seems  to  have  a  mistaken  opinion  that  we 
have  power  to  consider  the  merits  of  his  case 
(«  matters  of  fact 

A  careful  reading  of  all  the  several  volumi- 
nous papers  that  have  been  brought  before  us 
discloses  no  matter  of  law  within  our  jurisdic- 
tion. Exceptions  were  taken  at  one  stage  of 
the  case,  but  the  bill  which  was  presaited 
to  the  court  was  disallowed.  If  the  plaintifT 
was  aggrieved  by  the  action  of  the  superior 
court  on  this  bill  of  exceptions,  bis  only 
remedy  was  by  filing  a  petition  to  this  court 
to  establish  his  exceptions.  Rev.  Laws,  e 
173,  S  110.  No  such  petition  has  been  filed. 
If  the  later  action  of  the  plaintiff  in*  regard 
to  the  order  doiying  .a  motion  for  a  new  trial 
can  be  treated  as  an  exception,  the  only  way 
in  which  the  plaintiff  could  avail  himself 
of  it  was  by  flllng  a  bill  of  exceptions.  Rev. 
Laws,  c.  178,  {106.    This  he  failed  to  do. 

The  stenographer's  report  of  the  evidence 
is  not  a  part  of  the  record,  and  it  cannot 
be  considered  as  presenting  questions  of  law 
on  an  appeal  of  this  kind.  The  record  shows 
no  error  of  law  in  the  disposition  of  the  case. 

If  there  was  in  the  case  any  Important 
question  of  law,  the  decision  of  which  by 
the  superior  court  was  fairly  questionable, 
which  we  do  not  intimate,  the  plaintiff  has  fail- 
ed to  take  the  measures  prescribed  by  the 
statutes  for  bringing  it  before  us  for  revision. 
Our  action  must  be  limited  by  our  jurisdic- 
tion created  by  the  statutes. 

Judgment  affirmed. 
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TUDOR  V.   VAIL  et  al. 


(Supreme  Judicial  Court  of  Maasachasetts. 
Suffolk.    March  1.  1907.) 

1.  Tbusts  —  Tebminatioh  —  Testamkntabt 
Pbovisions. 

Where  an  indenture  provided  that  a  trust 
created  by  it  would  terminate  only  by  the  ei- 
ecntion,  in  the  will  of  the  grantor  in  the  in- 
denture, of  a  power  of  appointment  under  a 
will  of  his  father  which  would  secure  to  liis 
wife,  the  beneficiary  in  the  indeniure,  "an  in- 
come of  $10,000  per  annum  during  the  term  of 
her  natural  life."  The  trust  wss  not  terminated 
by  a  provision  in  the  grantor's  will,  assiuniiu! 
to  exercise  the  power,  which  secured  such  in- 
come to  the  wife  only  so  long  as  she  remained 
a  widow,  and  which  made  the  provision  condi- 
tional upon  her  releasing  her  rights  under  the 
indenture. 

2.  Sajib. 

A  clause  of  an  Indenture  provided  that  & 
trust  created  by  it  should  terminate  upon  tbe 
death  of  the  grantor  in  the  indenture  leavinir 
his  wife,  the  beneficiary  therein,  surviving  him. 
if  the  grantor  should,  otherwise  than  as  pro- 
vided by  another  clause  of  the  instrument, 
provide  for  her  an  income  of  $10,0(K)  or  more 
per  annum,  which  she  should  elect  in  writinK 
within  one  month  after  the  probate  of  the 
will  to  accept.  The  grantor  in  the  indenture, 
by  the  residuary  clause  of  his  will,  provided 
for  her  an  income  of  more  than  $10,000  per 
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annam  dariDK  her  life  so  Ionic  as  she  should 
remain  a  widow.  She  elected  in  writin;?  within 
one  month  after  the  probate  of  the  will  to  ac- 
cept such  provision.  Held,  that  the  provision  of 
the  will,  on  being  accepted  by  the  widow  in 
writing  within  one  month  after  its  probate, 
answered  the  requirements  of  the  indenture  for 
terminating  the  trust,  though  it  did  not  provide 
for  an  income  absolutely,  or  even  for  her  life. 
3.  PowKBS— ESraounoN— SuMTCiKNCY  or  Ap- 

FOINTUKNT— RESIDXTABT  ClAUSE— CoNSXBUO- 
TION. 

Where  an  indenture'  provided  that,  upon 
the  termination  of  a  trust  created  by  it,  the 
principal  of  the  trust  fund  should  be  paid  over 
to  the  grantor,  if  living,  and,  if  not,  then  to 
such  persons  as  should  be  appointed  by  his  will, 
and,  in  default  of  such  appointment,  then  to 
his  children,  the  residuary  clause  of  such  gran- 
tor's will,  which  gave  all  of  his  property  to  his 
executors,  must  be  treated  as  an  appointment, 
under  the  rule  that  the  residuary  clause  will  so 
operate  anless  the  will  indicates  a  different  in- 
tent, where  such  construction  would  make  the 
same  disposition  of  the  trust  fund  as  testator 
attempted  to  make  by  an  ineffective  clause  of 
the  will,  and  hence  such  fund  should  be  paid 
over  to  the  ezectttors  and  did  not  pass  to  the 
children. 

Case  Reserved  from  Supreme  Judicial 
Court,  Suffolk  County. 

Action  by  Henry  D.  Tudor,  as  trustee  un- 
der an  Indenture,  against  David  R.  Tail  and 
others,  for  Instructions  as  to  whether  a  trust 
created  by  the  indenture  has  terminated. 
Case  reserved.   Decree  rendered. 

Jotm  O.  Gray  and  Roland  Gray,  for  defend- 
ant Marie  T.  Garland.  Felix  Rackemann, 
for  defendant  executors. 


KNOWLTON,  a  J.  The  plaintiff  is  the 
trustee  under  tivo  Indentures  signed  by 
James  A.  Garland,  for  the  benefit  of  his  wife 
Marie  T.  Garland,  one  bearing  date  Septem- 
ber 28,  19<H,  and  the  other  January  14,  1905. 
The  second  contains  an  article  as  follows: 
"Fifth-  This  agreement  Is  Intended  to  carry 
Into  effect  said  agreement  of  September  28, 
1904,  according  to  the  true  intent  and  mean- 
ing thereof,  and  If  there  shall  be  any  conflict 
between  the  provisions  hereof  and  said  form- 
er agreement,  then  the  provisions  of  tills 
agreement  shall  be  held  to  be  controlling,  as 
expressing  the  real  Intentions  of  the  parties." 
James  A.  Garland  and  bis  wife  had  been  di- 
vorced, and  when  the  first  Indenture  was 
made  they  were  contemplating  remarriage, 
and  when  the  second  was  executed  the  remar- 
riage had  taken  place.  He  has  deceased,  leav- 
ing a  will,  and  the  principal  question  is 
whether  the  trust  created  by  the  indentures 
has  terminated.  By  reason  of  the  second  in- 
denture and  the  action  of  the  parties  under 
it  the  first  has  become  of  little  consequence. 
Possibly  Its  words  may  throw  light  upon 
the  meaning  of  slightly  different  language 
in  the  second,  and  upon  the  construction  of 
the  settler's  will. 

It  is  plain  that  the  trust  was  not  terminated 
under  the  provision  of  clause  G  of  the  second 
Indenture;  for  by  the  terms  of  that  clause 
the  trust  would  come  to  an  end  only  by  the 
execution  In  James  A.  Garland's  will  of  a 


power  of  appointment  under  the  will  of  bla 
father,  which  should  secure  to  his  wife  "an 
Income  of  ten  thousand  dollars  per  annum 
during  the  term  of  her  natural  life."  The 
ninth  article  of  the  will  of  James  A.  Garland, 
which  assumes  to  exercise  the  power,  secures 
this  Income  to  her  only  so  long  as  she  shall 
remain  the  testator's  widow,  and  makes  the 
provision  conditional  upon  her  releasing  ber 
rights  under  the  indenture.  The  trust  is  not 
affected  by  this  article  of  the  will. 

Clause  D  of  the  indenture  declares  that 
the  trust  shall  determine  "upon  the  death  of 
the  said  James  A.  Garland,  leaving  the  said 
Marie  T.  Garland  him  surviving,  if,  in  and 
by  his  last  will  and  testament,  the  said  James 
A.  Garland  shall,  otherwise  than  as  above 
provided  in  clause  C,  provided  for  her  an 
Income  of  ten  thousand  dollars  or  more  per 
annum,  and  she  shall  elect  in  writing  within 
one  month  after  the  probate  of  his  will  to 
accept  such  last  mentioned  testamentary  pro- 
vision." By  the  residuary  clause  of  his  will 
he  provided  for  her  an  income  of  more  than 
$10,000  per  annum,  and  she  elected  In  writ- 
ing, within  one  month  after  the  probate  of 
the  will,  to  accept  the  provision.  While  she 
made  her  acceptance  absolute,  she  did  not 
admit  that  she  thereby  relinquished  bet 
rights  in  the  trust  fund  created  by  the  inden- 
ture, but  attempted  to  retain  them.  The 
duration  of  the  period  for  which  she  should 
receive  Income  under  the  residuary  clause  of 
the  will  was  stated  in  these  words :  "During 
her  life,  so  long  as  she  shall  remain  my  wid- 
ow." The  question  arises  whether  an  Income 
which  she  elects  to  accept,  and  which  will 
continue  during  her  life  unless  she  marries 
again,  answers  the  meaning  of  clause  D  of 
the  Indenture.  .The  widow  contends  that 
nothing  less  than  an  income  absolutely  and  at 
ail  events  for  life  would  answer  the  require- 
ment of  the  clause. 

It  is  to  be  noticed  that  there  is  a  difference 
between  clause  C  of  the  indenture  and  clause 
D  in  this  particular.  In  the  former  the  pay- 
ment of  the  Income  must  be  "during  the  term 
of  her  natural  life,"  and  this  provision  is  to 
terminate  the  trust  without  reference  to  her 
wishes,  while  In  the  latter  the  required  in- 
come is  to  be  the  same  in  form  and  amount, 
but  it  is  not  stated  to  be  for  any  particular 
time,  and  It  terminates  the  trust  only,  if,  with- 
in one  month  after  the  probate  of  the  will, 
she  elects  In  writing  to  accept  it  If  the  two 
provisions  were  exactly  alike  In  the  use  that 
she  could  make  of  them,  there  is  UtUe,  if  any, 
reason  why  one  should  take  effect  independ- 
ently of  her  wishes  and  the  other  should  be 
dependent  on  her  election.  If  we  assume  that 
the  clause  means  an  Income  of  which  she 
may  have  the  benefit  for  her  life  If  she 
chooses,  we  are  of  opinion  that  the  fact  that 
it  is  made  terminable  on  a  condition  subse- 
quent, dependent  on  her  voluntary  act,  does 
not  make  it  the  less  such  an  Income  as  was 
meant  by  the  Indenture,  If  she  elects  to  ac- 
cept It.    The  suggestion  that  it  shall  be  an 
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Income  wUcb  may  be  made  available  for 
Ufa  comes  only  by  Inference.  We  may  as- 
Bome  tbat  ahe  would  not  be  content  witb  any- 
thing less.  The  income  most  be  of  sucb  dn- 
ratlon  as  she  la  willing  to  accept;  bnt  there 
is  no  express  statement  as  to  the  length  of 
time  of  its  continaance.  The  implication  of 
meaning  to  be  derived  from  the  dream  stances 
and  the  context  does  not  necessarily  go  fur- 
ther tlian  to  call  for  an  Income  which  shal] 
be  for  life  at  her  election. 

Under  this  clanse  her  husband,  by  his  last 
will  and  testament,  is  to  provide  for  her  an 
Income  of  |10,000  or  more  per  annum.  This 
naturally  means  an  income  for  her  as  his  wid- 
ow. Presumably,  on  remarriage  she  would 
cease  to  need  a  provision  from  him.  So  long 
as  she  remains  his  widow  would  be  as  long 
as  be  would  be  expected  to  provide  an  annual 
Income  for  her  support  We  are  of  opinion 
that  such  a  provision,  with  ber  acceptance  of 
It,  satisfies  the  Intention  of  the  parties  as 
tt  Is  expressed  in  clause  D  of  the  indenture. 
The  trust  was  terminated  on  her  election  in 
writing  to  accept  this  provision. 

The  remaining  Question  is,  what  shall  be 
done  with  the  fund  In  the  hands  of  the  trus- 
tee? The  language  of  the  indenture  on  this 
aabject  is  as  follows :  "Uimn  any  termination 
of  Bald  trust,  the  principal  of  the  trust  fund 
shall  be  forthwith  paid  over  to  the  said  James 
A.  Garland  if  living,  and  if  not,  then  to  such 
persons  as  shall  be  appointed  by  his  last  will 
and  testament  to  receive  the  same ;  and  In  de- 
fault of  such  appointment,  then  share  and 
share  alike  unto  the  children  of  the  said 
James  A  Garland  and  Marie  T.  Garland,  and 
their  Issue,  per  stirpes  and  not  per  capita." 

This  provision,  taken  as  a  whole,  differs 
bnt  little  from  a  statement  that  It  shall  be 
treated  as  a  part  of  his  estate.  The  settle- 
ment upon  the  widow  was  in  lieu  of  dower. 
The  precise  question  before  us  Is  whether  his 
will  is  to  be  treated  as  an  appointment  of  It, 
or  whether  it  passes  to  his  children  in  equal 
shares.  The  fact  that  the  testator  was  domi- 
ciled in  Rhode  Island  when  his  will  was  prov- 
ed does  not  affect  the  decision  of  the  case. 
The  common  law  of  Rhode  Island  is  presum- 
ed to  be  like  that  of  Massachusetts,  and  if  It 
were  not,  the  law  of  this  state  would  govern 
In  the  administration  of  a  trust  created  and 
existing  in  Massachusetts.  Hazen  v.  Math- 
ews, 184  Mass.  388-391,  68  X.  E.  888;  Sewall 
V.  Wllmer,  132  Mass.  131. 

The  will  contains  a  residuary  clanse,  giv- 
ing, in  broad  terms,  all  the  property  of  every 
kind  of  which  the  testator  Is  possessed,  and 
to  which  he  Is  entitled,  to  trustees  who  are 
the  same  persbns  named  as  his  executors.  He 
knew  of  this  property  of  which  he  had  the 
power  of  disposal  by  bis  will.  Be  made  a 
special  provision  in  regard  to  It  In  case  his 
wife  should  accept  the  benefit  given  ber  under 
the  ninth  article  of  his  will.  She  did  not 
acc^t  It  and  this  special  provision  does  not 
take  effect  He  also  knew  that  be  made  an- 
other ptovUion  for  his  wife,  which,  if  she 


elected  to  receive  It  might  terminate  the  trust 
under  clause  D  of  the  indenture.  We  have 
the  residuary  clause  of  the  will,  which,  treat- 
ed as  an  appointment  makes  the  same  dis- 
position of  this  fund  which  he  made  under 
the  ninth  article  of  the  will  that  did  not  take 
effect 

It  Is  a  general  role  that  such  a  residuary 
clanse  will  operate  as  an  appointment  unless 
there  Is  something  In  the  will  Indicating  a 
different  purpose  on  the  part  of  the  testator. 
Stone  V.  Forbes,  189  Mass.  163-170,  75  N.  E. 
141,  and  cases  cited. 

We  are  of  opinion  that  there  was  a  valid 
appointment  of  .this  fund  in  the  will  of  James 
A.  Garland,  and  that  It  should  be  paid  over 
to  the  persons  who  are  aecutors  of  his  wilL 
Ohiey  V.  Balch,  154  Mass.  318,  28  N.  B.  2S& 

Decree  accordingly. 


ox  Mass.  K> 
HAMII/rON  ▼.  TAYLOR. 
(Supreme  Judicial  Conrt  of  Massachnietta. 
Suffolk.    March  11,  1907.) 

1.  NKGUOaNCB— Darqebods    Pbemises— Eui- 
VATOB  WlIX—<30RTBIBUT0BT  NEOLIOBKCK. 

In  an  action  for  injuries  to  plaintiff  while 
delivering  ice  to  a  restaurant,  by  foiling  Into  an 
elevator  well,  which  was  nngoaided  and  in  the 
path  plaintiff  was  required  to  follow  in  delJT- 
erine  the  ice,  the  floor  of  the  elevator  beinc 
iiseo  as  a  part  of  the  passageway,  whether  plain- 
tiff was  nexHxent  held  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dift 
vol.  37.  NeKligence,  SS  316-326.] 

2.  IjA.ndi,osd     and    Tenant  —  Danoebous. 
Pbemises— Use— Invitation. 

Defendant  owned  a  bailding,  the  ctonsd 
floor  of  which  he  rented  for  a  restaarant  which 
was  partitioned  so  as  to  provide  for  a  kitchen 
in  the  rear;  defendant  retalnlnK  control  of  an 
elevator  in  the  rear  of  the  bnilding  for  the 
use  of  all  the  tenants  of  the  bnilding.  The  floor 
of  the  elevator  was  in  a  passageway  leading 
from  the  alley  to  the  refricerator  in  the  kitchen 
of  the  restaurant,  throuKh  which  deliveninen 
were  required  to  make  deliveries  of  lupiilies. 
Plaintiff  was  in  the  act  of  deliveriuK  ice  to- 
the  restaarant  through  such  alleyway,  when. 
owing  to  a  defect  in  the  elevator  gates,  plaintiff 
stepped  into  the  elevator  well  while  the  elevator 
was  up  and  was  injured.  Held,  that  snch  facts 
were  suSicient  to  show  an  implied  invitation  br 
defendant  to  plaintiff  to  use  the  passageway. 

fEd.  Note. — For  cases  in  point,  see  Cent  Dij. 
vol.  32,  Landlord  and  Tenant  fi!  668-684.] 

3.  Saub— Neolioence  of  Landlobd. 

Where  a  landlord  maintained  an  elemtor 
In  a  passageway  in  the  rear  of  a  rented  bmld' 
ing.  and  retained  control  thereof  for  the  benefit 
of  all  the  tenants  of  tne  building,  and  permitted 
the  gates  of  the  elevator,  which  were  intended 
to  protect  the  floor  automatically,  to  be  and 
remain  out  of  repair,  by  reason  of  which  plain- 
tiff stepped  Into  the  elevator  well  and  was- 
injured  while  delivering  ice  to  a  tenant,  the 
landlord  was  negligent 

[Ed.  Note.— For  cases  in  point  see  Cent  Di(^ 
vol.  32.  Landlord  and  Tenant  SS  66&-671.] 

Exceptions  from  Superior  Oourt  Suffolk 
County ;  Daniel  W.  Bond,  Judge. 

Action  by  Charles  M.  Hamilton  against 
Horace  B.  Taylor.  A  verdict  was  directed  la 
favor  of  defendant  and  plalntifl  brings  ex- 
ceptions.   Sustained. 
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Geo.  H.  Mellen  and  Albt  8.  Hutchlneon, 
for  plaintiff.  Cbas.  B.  Hellier  and  Wm.  P. 
Elverta,  for  defendant. 

KNOWLTON,  C.  J.  The  plaintiff  yrM 
route  foreman  for  an  Ice  company,  and  was 
assisting  one  of  the  drivers  of  the  Ice  wagons 
In  delivering  ice.  At  62  Pearl  street,  on  tlie 
corner  of  Wendell  street,  one  Saunders  Icept 
a  restaurant  on  the  ground  floor  of  the  build- 
ing. His  premises  were  divided  by  a  parti- 
tion about  16  feet  from  the  rear,  so  as  to 
leave  a  main  room  in  front,  with  tablos  for 
euests,  and  a  kitchen  in  the  rear.  Tlie  main 
entrance  was  in  front,  from  Pearl  street, 
and  from  Wendell  street  a  covered  passage- 
way led  into  the  building  through  a  thick 
brick  wall  to  a  freight  elevator  which  was 
used  by  the  tenants  of  the  building.  Across 
the  elevator  was  a  door  leading  into  the 
kitchen  of  the  restaurant.  Lewis,  the  driver 
of  the  ice  wagon,  had  delivered  Ice  through 
the  passageway,  across  the  elevator,  into  the 
refrigerator  in  the  kitchen  of  the  restaurant, 
nearly  every  day  for  two  months  before  the 
accident.  On  the  day  of  the  accident  the 
plaintiff,  who  had  made  a  delivery  there  the 
day  t)efore,  was  carrying  a  basket  of  pitcher 
Ice  with  a  square  chunk  of  ice  on  the  top  of 
it,  the  whole  weighing  about  68  pounds,  into 
the  restaurant  The  only  way  to  carry  the 
basket  was  to  take  hold  of  the  two  handles 
and  carry  it  In  front  of  him.  The  top  of  the 
ice  came  a  few  inches  below  bis  chin.  There 
was  evidence  that  the  place  was  rather  dark, 
and  that,  supposing  that  the  platform  of  the 
elevator  was  there,  he  walked  into  the  ele- 
vator well  and  was  injured.  The  elevator 
bad  been  moved  up,  and  the  gates,  which 
should  have  fallen  into  place  aatomatlcally 
and  protected  the  elevator,  were  not  in  place, 
and  there  was  nothing  to  obstruct  his  pas- 
sage or  to  show  that  the  way  was  not  safe, 
tmless  one,  by  looking  intently,  might  dis- 
cover that  there  was  an  opening  in  the  floor. 

It  was  proved  and  not  disputed  that  the 
defendant,  the  owner  of  the  building,  re- 
tained control  of  the  elevator,  and  was  re- 
sponsible for  Its  condition  to  those  who  were 
entitled  to  use  it  or  pass  over  it 

It  is  a  question  not  free  from  diflBcnlty 
whether  there  was  evidence  that  the  plaintiff 
was  in  the  exercise  of  due  care.  He  testi- 
fied that,  "They  always  drove  round  to  the 
rear  on  Wendell  street  and  went  in  tlirough 
the  passageway."  Upon  the  evidence  he  well 
might  believe,  and  presumably  did  believe, 
that  this  was  a  safe  way  to  deliver  Ice,  un- 
less there  was  sometliing  to  indicate  that  the 
elevator  was  up.  Naturally  he  would  ex- 
pect that  there  would  be  gates  or  other  bar- 
riers to  keep  people  from  walking  into  the 
elevator  well  if  the  platform  of  the  elevator 
was  removed.  In  view  of  the  darkness  of 
the  place,  and  the  facts  that  the  basket  of 
Ice  was  before  him.  at  a  height  which  would 
cut  Off  much  of  his  view  of  the  floor,  and 
that  he  had  a  right  to  suppose  that  this  was 
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a  safe  passageway  Into  the  kitchen  when 
there  was  notliing  to  Indicate  danger,  we  are 
of  opinion  that  it  was  -a  question  for  the 
jury  whether  he  was  in  the  exercise  of  due 
care.  Wright  v.  Perry,  188  Mass.  268,  74 
N.  B.  828. 

The  next  question  Is  whether  there  was 
evidence  that  be  was  there  by  the  defendant's 
invitation.  There  was  much  evidence  that 
he  was  there  in  the  tenant's  right  The  regu- 
lar driver  of  the  Ice  wagon  testified.  "That 
was  the  way  we  were  supposed  to  take  it  in. 
They  objected  to  us  taking  It  in  the  front 
way.  Going  In  the  front  way  would  take 
you  through  the  customers'  room  of  the  res- 
taurant, and  going  In  this  way  from  the  alley- 
way would  take  yon  directly  to  where  the 
refrigerator  was  In  the  kitchen."  There  was 
also  much  evidence  that  the  tenant  Saunders 
had  a  right  to  use  the  passageway  over  the 
elevator  platform.  His  foreman  had  a  key 
to  the  gates  leading  from  the  passageway 
to  the  sidewalk.  Saunders  testified,  "that 
they  always  took  the  garbage  out  and  bropght 
their  vegetables  in  through  the  passageway, 
and  also  the  ice;  that  all  heavy  supplies 
came  in  through  that  entrance  from  Wendell 
street,  across  the  elevator."  He  also  testi- 
fied that  be  tended  the  fire  which  heated  the 
building,  and  used  the  rear  entrance  and  the 
elevator  for  taking  out  the  ashes.  One  Nick- 
erson,  a  witness  called  by  the  defendant  tes- 
tified, of  the  occupants  of  the  restaurant,  in 
reference  to  the  elevator,  "I  know  they  use 
it  and  always  have  used  it  I  mean  they 
nse  the  elevator  for  a  back  entrance  for  every- 
thing." The  arrangement  of  the  premises  In- 
dicates that  the  nse  of  the  passageway  was 
necessary  to  the  convenient  use  of  the  res- 
taurant. 

The  lease  of  the  restaurant  was  not  in- 
troduced, but  we  Infer  from  the  evidence  that 
the  right  to  use  the  passageway  passed  to 
Saunders,  either  as  a  part  of  the  premises 
let,  or  as  an  appurtenance.  There  was  ample 
evidence  from  which  it  might  be  Inferred 
that  the  plaintiff  was  there  under  an  Implied 
Invitation  from  the  defendant  The  Jury  were 
not  bound  to  believe  the  testimony  of  the 
defendant 

There  was  also  evidence  that  the  defendant 
was  negligent  in  suffering 'the  gates  of  the 
elevator  to  be  out  of  repair.  They  were 
intended  to  protect  the  floor  automatically. 
There  was  testimony  that  they  often  bad 
been  out  of  repair  before,  and  that  they  fre- 
quently failed  to  work. 

Exceptions  sustained. 


ao3  Mass.  ]> 
TRIPP  v.  BABCOCK  et  aL 
(Supreme  Judicial  Conrt  of  Massachnsetts. 
Suffolk.    March  1.  1907.) 

1.    MORTQAGKS— CONBTRUCTIOH     LOAN— RIGHTS 

OF  Secohd  Mobtoaobe. 

A  construction  loan  mortgaKee  owes  no 
duty  to  one  holding  a  second  mortgaxe  as  se- 
cnritr  for  purchase  money  to  see  tiiat  the  money 
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advanced  b?  bim  la  applied  to  the  improTement 
of   the   property. 
2.  Same— Interest. 

Where  a  mortgake  was  taken  for  $5,000  to 
secnre  advances  to  be  made  for  the  construc- 
tion of  a  buildinK.  and  the  note  provided  for 
interest  from  date  on  the  whole  sum,  the  mort- 
gagee, as  against  the  second  mortRagee,  was 
entitled  to  interest  on  $5,000  up  to  the  date 
when  the  mortgagor  was  adjudged  a  bankrupt, 
though  more  than  the  amount  actually  advanced, 
and  on  the  latter  amount  after  that  date. 

Appeal  from  Superior  Court,  Suffolk 
County. 

Action  by  William  V,  Tripp  against  William 
W.  Babcock  and  others.  Plaintiff  appeals 
from  a  decree  for  defendants.    Affirmed. 

Abner  N.  Garland  mortgaged  land  to  de- 
fendant for  $5,000  to  secure  advances  to  be 
made  by  defendant  for  the  construction  of  a 
building  thereon.  It  being  agreed  tbat  tbe 
mortgage  should  also  secure  the  payment 
of  a  $247  item  not  related  to  tbe  land.  Un- 
der the  mortgage,  Garland  was  charged  with 
$2,195.07  advanced,  Including  the  $247  Item. 
He  was  adjudged  bankrupt  and  the  mort- 
gage was  foreclosed,  the  land  netting  $00:67 
more  than  enough  to  cover  the  mortgagee's 
claim.  Plaintiff,  a  second  mortgagee,  claims 
that  there  were  several  Items  included  in 
tbe  amount  which  defendant  claimed  to  be 
due  under  his  mortgage  which  should  not 
have  been  so  Included,  and  sues  for  an  ac- 
counting. 

Joseph  H.  Beale,  Jr.,  and  Arthur  M.  Beale, 
for  appellant  Bates,  Nay  &  Abbott,  for  ap- 
pellees. 

SHELDON,  J.  1.  On  the  facts  found  by 
the  master,  tbe  fourth  Item  in  the  defendant's 
accotmt  for  $247  was  rightly  allowed.  This 
amount  was  really  paid  by  Babcock  to  Gar- 
land in  the  manner  agreed  upon  betwen  them 
when  the  mortgage  was  given.  The  fallacy 
of  the  plaintiff's  argument  is  in  Its  assump- 
tion that  It  was  the  duty  of  Babcock.  to  see 
to  It  tbat  what  he  advanced  under  the  mort- 
gage went,  after  the  discharge  of  tbe  pre- 
vious mortgages,  to  pay  for  the  expenses  of 
improving  the  property  by  erecting  a  building 
thereon.  But  this  Is  not  so,  nor  did  Babcock 
owe  any  duty  to  the  plaintiff  to  see  that  this 
should  be  so.  Even  indepradently  of  his 
verbal  agreement  with  Garland,  he  was  to 
make  advances  to  Garland  when  the  build- 
ing to  be  erected  by  tbe  latter  should  have 
reached  certain  stages  of  completion.  Gar- 
land might  make  such  application  of  tbe  ad- 
vances as  he  should  choose.  If  Babcock  had 
so  advanced  $247  more  than  he  did.  and  then 
Garland  had  paid  Babcock  that  sum  for  the 
other  indebtedness,  either  out  of  the  money 
so  advanced  or  from  other  resources,  tbe  re- 
sult would  have  been  the  same;  but  the  plain- 
tiff could  have  made  no  complaint.  The 
plaintiff  has  lost  nothing  by  having  tliat  done 
directly  which  might  have  been  done  indirect- 
ly. But  besides  this  tbe  master  has  found 
tbat  Babcock's  mortgage  was  takoi  with  the 


express  agreement  that  this  Item  should  be 
secured  by  it,  and  tbat  only  subject  to  this 
agreement  was  It  what  Is  popularly  called  a 
"construction  loan  mortgage."  The  plaintiff's 
claim  could  not  be  supported  without  affirm- 
ing tbat  a  first  mortgagee  who  leams  that 
part  of  tbe  purchase  money  Is  secured  by  a 
second  mortgage  must  at  his  peril  see  that  all 
his  future  advances  are  applied  to  increasing 
the  value  of  the  property.  None  of  tbe  au- 
thorities cited  by  the  plaintiff  go  to  this 
length ;  and  we  are  not  willing  to  take  such  a 
position.  Johnson  v.  Thompson,  129  Mass. 
398. 

,  2.  The  superior  court  was  right  In  Its  ruling 
as  to  interest  Garland  bad  agreed  to  pay 
Interest  on  the  full  amount  of  $5,000.  This 
appears  by  the  terms  of  both  tbe  note  and 
the  contemporaneous  agreement  between  tbem. 
As  Babcock  was  required  to  keep  the  full 
amount  In  readiness,  this  was  necessary  to 
his  full  compensation.  But  when  Garland 
went  into  bankruptcy  Babcock's  duty  to  make 
further  advances  ceased ;  and,  as  against  the 
plaintiff  at  any  rate,  he  ^o  longer  should  be 
allowed  interest  on  anything  more  than  tbe 
amount  actually  advanced.  Bangs  v.  FaIl(Hi, 
179  Mass.  77,  60  N.  E.  403;  Lewln  v.  Folsom. 
171  Mass.  188,  50  N.  E.  523. 

No  other  questions  were  argued  before  as. 

Decree  affirmed. 


(IM  Uan.  S6» 
R.INDALL  et  al.  v.  CLAFLIN. 
(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    March  1,  1907.) 

1.  CoBPORATiONS  —  Contract    fob    Sai.e   or 
Corporate  Stock — Construction. 

Under  a  contract  for  the  sale  of  stock  in 
a  corporation  on  condition  that  a  certain  firm 
should  give  an  opinion  tlmt  an  invention  owned 
by  the  corporation  was  patentable,  an  opinion 
by  a  member  of  the  firm  that  the  invention 
was  a  new  one,  but  that  its  patentability  de- 
pended on  the  practical  valne  of  certain  features 
of  the  invention,  and  that  this  was  a  question 
to  be  determined  by  mechanical  experts,  and  he 
refrained  from  giving  an  opinion,  was  not  a 
favorable  opinion,  rendering  the  contract  bind- 
ing on  the  buyer. 

2.  Same— Pertormance— Notice. 

Under  a  contract  whereby  one  agreed  to 
purchase  stock  in  a  corporation  if  a  certain  firm 
should  give  an  opinion  that  an  invention  was 
patentable,  but  if  the  opinion  of  the  firm  was 
unfavorable  be  should  have  an  option  to  pay 
the  money  and  take  the  stock,  where  the  opinion 
of  the  firm  was  unfavorable,  he  was  not  re- 
quired to  give  formal  notice  as  to  whether  be 
would  take  the  stock,  and  his  communication  of 
his  determination  not  to  take  it  to  the  treasurer 
of  the  corporation,  and  tbe  assignment  of  the 
certificate  in  stock,  which  had  been  placed  in 
his  name,  to  the  corporation,  was  sufficient  to 
relieve  him  from  all  liability  under  the  contract 

3.  Evidence— .VnMissioNs—AoENTS. 

In  an  action  on  a  contract  for  the  sale  of 
corporate  stock,  conversation  with  one  who  was 
acting  for  himself  and  the  plaintiffs  and  was 
one  of  the  directors  of  the  corporation,  wbidi 
conversation  was  narrated  to  another  director 
and  the  treasurer  of  the  corporation  and  one 
of  the  joint  signers  of  the  contract  on  which 
the  suit  was  brought  was  admissible  In  evi- 
dence. 
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4.  Sauk— DxcxABATiojts— Pebsons  Sihck  Db- 

CBASBD. 

A  letter  from  a  person  deceased  before  the 
commencement  of  an  action,  tending  to  contra- 
dict material  testimony  of  one  of  the  plaintiSe, 
is  not  incompetent,  though  it  contained  some  ir- 
relevant matter. 

[Bid.  Note.— For  cases  In  point,  see  Cent  DiK* 
▼oL  20,  Evidence,  {  1069.] 

Exceptions  from  Supreme  Judicial  Court, 
Suffolk  County. 

Actloa  by  Robert  H.  Randall  and  others 
against  Adams  D.  Claflln.  Verdict  for  de- 
fendant, and  plaintiffs  except  Exceptions 
overruled. 

William  Reed  Blgelow,  for  plaintiffs.  C 
A.  Hight,  G.  S.  Selfrldge,  and  CooIIdge  & 
Hlght  tor  defendant 

KNOWLTON,  C.  J.  This  Is  an  action  up- 
on a  contract  In  writing,  whereby  the  de- 
fendant agreed  with  the  plaintiffs  and  one 
William  L.  Coolldge,  who  were  the  owners 
of  an  Invention,  and  of  the  capita]  stock  of 
a  corporation  formed  for  the  purpose  of  util- 
izing the  Invention,  to  pay  $11,500  and  re- 
ceive one-fourth  of  the  capital  stock  of  the 
corporation  in  case  Fish,  Richardson  ft  Stor- 
row  should  give  an  opinion  that  the  Inven- 
tion was  patentable.  Under  the  contract  the 
defendant  also  had  an  option  to  pay  the 
mon«y  and  take  the  stock  If  Fish,  Richard- 
son ft  Storrow  should  give  an  opinion  that 
the  invention  was  not  patentable,  and  In 
reference  to  that  the  language  of  the  contract 
is  as  follows :  "Said  Claflln  shall  determine 
whether  be  will  or  will  not  purchase  said 
stock  as  soon  as  the  opinion  of  Fish,  Richard- 
son ft  Storrow  is  received,  provided  the  opin- 
ion Is  unfavorable." 

The  first  question  which  arises  is  whether 
they  gave  an  opinion  that  the  Invoitlon  was 
patentable.  As  to  this  the  presiding  Justice 
Instructed  the  Jury  as  follows:  "It  Is  not  a 
question  whether  the  Invention  Is  patentable 
or  not  but  whether  Fish,  Richardson  ft  Stor- 
row will  say  that  it  Is,  In  terms;  and  what 
they  say  about  It,  In  substance,  as  I  construe 
It  is  that  this  is  a  new  Invention,  but  that 
whether  it  Is  patentable  or  not  depends  upon 
certain  practical  things — ^the  value  of  certain 
practical  things— which  they  know  nothing 
about  and  If  they  are  sufficiently  valuable, 
then  It  Is  patentable;  and  if  not  then  It  is 
not  So  they  do  not  give,  It  seems  to  me,  an 
opinion  that  the  Invention  Is  patentable." 
There  is  little  to  be  added  to  this  brief 
characterization  of  the  opinion  given  by  Fish, 
Richardson  ft  Storrow.  An  examination  of 
it  will  show  that,  while  the  writer  of  it 
found  In  the  Invention  much  to  commend, 
he  carefully  refrained  from  giving  an  opinion 
upon  certain  questions  which  he  stated,  and 
which  should  be  answered  affirmatively  In 
order  to  render  the  invention  imtentable. 
He  made  the  patentability  of  the  Invention 
depend  on  whether  "such  a  scissors  cut 
•  •  •  is  a  substantial  advance  or  not" 
He  then  said:    "It  is  a  practical  question 


to  be  determined  by  mechanical  experts,  as 
to  whether  or  not  there  is,  in  this  class  of 
machines,  such  a  decided  advantage  In  a 
scissors  cut  I  myself  express  no  opinion 
on  that  point,  for  it  Is  outside  of  my  prov- 
ince." He  stated  as  his  conclusion  "that 
If,  as  a  matter  of  fact,  the  peculiar  arrange- 
ment and  combination  of  the  cutting  blades 
bf  the  Morse -machine  Is  very  Important  In 
cloth  cutters,  the  first  nine  claims  are  of 
corresponding  Importance,  and  would  pro- 
tect the  manufacturer  of  the  Morse  machine 
against  the  competition  of  other  machines 
having  tills  peculiar  cutting  organization.  If 
a  reciprocating  cutter  having  a  long  plunging 
stroke  co-operating  with  a  stationary  blade, 
to  make  a  scissors  cut.  Is  not  Important,  then 
the  claims  are  not  Important" 

We  are  of  opinion  that  this  Instruction 
of  the  Judge  was  correct  and  we  thus  dis* 
pose  of  the  plaintiffs'  three  requests  for  rul- 
ings, and  of  their  exceptions  to  the  rulings 
given  on  this  part  of  the  case. 

The  next  question  Is  whether  there  was 
error  in  the  Instructions  In  regard  to  the 
defendant's  determining  whether  he  would 
or  would  not  purchase  stock.  -  The  Jury  were 
Instructed  that  there  was  nbthing  In  the  con- 
tract that  required  him  to  give  notice  to 
anybody  whether  he  made  that  determination 
or  not  and  that  "it  is  not  necessary  that  he 
should  give  an  explicit  notice,  either  in  writ- 
ing or  orally,  either  to  all  of  the  signers  or 
to  any  of  tliem.  It  Is  necessary  that.  In  ad- 
dition to  making  the  decision  In  his  own 
mind,  he  should  do  something  that  mt^t  be- 
come properly'  known,  and  so  that  thereafter 
be  could  not  dispute  but  that  he  had  made 
that  decision."  He  further  told  the  Jury 
that.  If,  deeming  the  opinion  unfavorable,  be 
decided  in  his  own  mind  that  he  would  not 
go  on,  and  "If,  having  come  to  that  deter- 
mination in  bis  own  mind,  he  did  communi- 
cate that  to  Mr.  W.  H.  Coolldge,  and  It  came 
to  the  knowledge  of  Mr.  W.  L.  Coolldge 
who  was  treasurer  at  the  time  of  the  cor- 
poration, and  thereupon,  having  that  knowl- 
edge, Mr.  W.  li.  Coolldge,  the  treasurer,  had 
him  sign  the  assignment  on  the  back  of  the 
certificate  in  the  book,  and  that  was  con- 
sidered between  them  as  an  act  which  he 
had  done  In  relinquishing  his  right  to  the 
stock,  that  would  be  such  nn  overt  act  as 
would  be  a  sufficient  communication  of  his 
determination."  This  had  reference  to  an 
assignment  of  one-fourth  of  the  capital  stock 
of  the  corporation,  for  which  there  was  an 
unissued  certificate  in  the  stockbook  stand- 
ing in  his  name,  and  which  he  indorsed  over 
for  use  by  the  corporation  soon  after  the 
receipt  of  the  opinion  from  Fish,  Richardson 
&  Storrow.  This  Is  to  be  taken  In  connection 
with  the  undisputed  evidence  that  long  be- 
fore that  time,  a  corporation  had  been  form- 
ed by  the  plaintiffs  and  their  associate  W. 
L.  Coolidge,  with  whom  the  defendant  con- 
tracted; that  this  corporation  r^resoited 
all  the  interest  of  the  plaintiffs  in  theinvoi- 
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tlon;  tbat  W.  H.  GooUdge,  a  son  of  W.  L. 
Goolldge,  who  bad  acquired  a  half  Interest 
In  his  fa'ther's  stock,  was  one  of  the  direc- 
tors, who  acted  for  himself  and  others  In 
the  business,  and  to  whom  the  opinion  of 
Fish,  Bichardson  &  Storrow  was  giren,  and 
with  mnoh  other  evidence  from  which  it 
ought  to  be  Inferred  that  all  the  plaintiffs 
very  early  had  knowledge  of  the  defendant's 
determination  not  to  purchase  the  stock.  We 
are  of  opinion  that  the  judge  was  right  In 
ruling  that  no  formal  notice  to  the  plaintiffs 
was  necessary,  and  that  It  was  enough  If 
the  defendant  promptly  came  to  the  deter- 
mination, and  did  some  overt  act  which 
would  bind  him  so  that  It  might  become 
properly  known.  There  was  uncontradicted 
evidence  that  the  plaintiffs  went  on  without 
him,  and,  tor  nearly  eight  years,  although 
seeing  him  frequently,  no  one  of  them  ever 
questioned  his  determination,  or  suggested 
that  he  was  liable  under  the  contract 

The  conversation  with  W.  H.  CooUdge  was 
competent.  He  was  acting  In  the  Interest  of 
himself  and  the  plaintiffs  In  procuring  the 
opinion,  and  he  was  one  of  the  directors  of 
the  corporation.  He  narrated  the  conversa- 
tlon  to  nls  father,  W.  L.  Goolldge,  another 
of  the  directors  and  the  treasurer  of  the  cor- 
poration, and  one  of  the  joint  signers  with 
the  plaintiffs  of  the  contract  on  which  this 
suit  is  brought. 

The  letter  from  Dnrrell  to  W.  H.  CooUdge 
was  competent  It  was  the  declaration  of  a 
deceased  person,  and  it  tended  to  contradict 
material  testimony  of  B.  H.  Randall,  cue 
of  the  plalntiffa  That  It  contained  Irrele- 
vant matter  does  not  render  the  whole  letter 
Inadmissible. 

Exceptions  overruled. 

(IM  Mass.  310) 

GUSHING  v.  G.  W.  &  F.  SMITH  IRON  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Feb.  28.  1907.) 

1.  Masteh  and  Skbvart— Injttbiks  to  Sxbv- 
ANT— Detective  Appliances. 

In  an  action  for  an  injury  resulting  in  the 
death  of  defendant's  servant,  caused  by  the 
breakinfc  of  a  chain,  evidence  held  sufficient  to 
show  that  the  chain  was  defective. 

[KA,  Note.— For  cases  in  point,  see  Cent  DIk- 
vol.  84.  Master  and  Servant,  i  958.] 

2.  Sake  —  Fellow  Servants  —  Acts  Corsti- 
TCTiNo  Negligence. 

Whore  a  servant  was  Injured  by  a  defec- 
tive chain,  which  in  proper  condition  would 
have  been  suitable,  and  a  fellow  servant  usiuK 
such  care  as  reasonably  might  be  expected  of 
him  did  not  discern  the  defect  then  there  was 
00  neKiiKenca  upon  his  part  and  the  master  Is 
not  excused  by  the  fact  that  there  were  on  the 
opot  other  chains  furnished  by  It  which  were 
«uitable  and  mUht  have  been  selected. 

3.  Same— Qdestions  for  Jury— Neolioencs 
OF  Feixow  Servants. 

In  an  action  for  injuries  to  a  servant  while 
employed  by  defendant,  held,  that  the  question 
cf  due  care  of  a  fellow  servant  was  for  the 
Jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  Si.  Master  and  Servant  M  1051-1007.] 


4.  SAin— DmcmnB  ATPLiAircia. 

Where  a  servant  was  injured  by  the  break- 
ing of  a  defective  chain,  the  employer  was  not 
excused  by  the  fact  that  the  chain  was  sound 
when  it  was  bonKl^  where  it  appeared  that  the 
link  which  broke  had  been  opened  and  then 
closed  by  a  weld,  even  though  the  neelect  in 
maklnic  the  well  was  tbat  of  a  fellow  servant 
6.  Sams  — Qvisnoii  wot  Jitbt  —  Nbouoebcs 

OF  Master. 

In  an  action  for  an  injury  to  defendant's 
servant,  evidence  considered,  and  held,  tbat  de- 
fendant's negligence  was  a  question  for  the 
jury. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dix. 
voL  34.  Master  and  Servant  S  1000,  1001.1 

Exertions  from  Superior  Court;  Suffolk 
County ;  Daslel  W.  B<»id,  Judge. 

Action  by  Bogae  P.  Cashing,  administra- 
tor, against  the  O.  W.  ft  F.  Smith  Iron  Com- 
pany. A  verdict  was  ordered  to  be  returned 
for  defendant,  and  plaintiff  excited.  Excep- 
tions sostained. 

Arthur  P.  Stone,  for  plaintitC  Walter  L 
Badger,  Wm.  H.  Hitchcock,  and  Philip  Q. 
Carleton,  for  defendant  ' 

HAMMOND,  J.  Hayes,  the  Intestate,  was 
an  employe  of  the  defendant,  and,  while  on- 
ployed  in  lifting  a  heavy  iron  column,  was 
injured  by  reason  of  the  breaking  of  the 
chain  supporting  the  oolumn.  No  question  is 
made  as  to  bis  due  care. . 

The  only  question  is  whether  there  was 
any  evidence  of  the  defendant's  negligence; 
All  the  witnesses  agreed  that  the  chain  was 
made  of  links  ajqproximately  half  an  inch 
In  diameter,  and  tliat  a  chain  of  tbat  de- 
scription In  good  condition  was  a  proper 
chain  to  use  in  lifting  a  weight  varying  from 
3,500  to  4,000  pounds;  that  the  weight  of  the 
column  which  was  actually  being  lifted  when 
the  chain  broke  was  about  1,800  pounds, 
which  "was  well  within  the  limits  of  safety." 
There  was  also  testimony  "that  at  the  time 
the  chain  broke  there  was  no  sudden  strain 
tqwn  it;  tliat  there  was  apparently  no  kbik 
in  the  chnin;  that  nothing  else  g;ave  way, 
and  that  as  far  as  could  be  seen,  the-  link, 
which  was  the  link  next  to  the  large  link 
at  the  end  of  the  chain,  broke  without  warn- 
ing; *  •  *  that  this  link  broke  because 
of  a  defective  weld  at  one  end."  The  link 
was  broken  in  two  places,  in  one  of  whidi, 
it  was  testified,  the  iitm  was  partially  crys- 
tallised; but  the  evidence  tended  to  show 
that  this  break  was  subsequent  to  the  break 
at  the  weld,  and  was  caused  by  the  addi- 
tional strain  put  upon  the  link  when  tbt 
weld  parted.  The  beam  bad  been  lifted  from 
the  ground  and  was  being  swung  around  by 
Hayes  so  tbat  it  could  be  placed  upon  bis 
team;  be  bad  bold  of  the  beam  with  hla 
hands,  no  tag  rope  being  used,  when  the 
chain  broke  and  he  was  crushed  by  tbe 
falling  beam;  and,  although  ccmsclous  for 
some  period  of  time,  be  died  In  three  hoars, 
after  the  Injury.  The  work  was  being  done 
by  a  gang  of  tiiree  men  known  as  a  "riveting 
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K&ng,"  with  th«  assistance  ot-  Hayes,  Wbo 
was  a  teamster. 

Ttae  fact  tbat  the  chain  which  In  good  con- 
dltlon  would  sustain  a  load  ot  3,600  pounds 
broke  tinder  a  load  ot  onlj  1,800  pounds  when 
tbere  was  no  sudden  or  unusual  strain  upon 
it,  warrants  the  conclusion  tbat  the  chain 
was  'defective,  and  we  do  not  understand  the 
defendant  to  argue  to  the  contrary. 

One  ground  of  the  defense  Is  that  this 
chain  was  selected  by  a  fellow  servant  of 
Hayes  from  a  number  of  chains  furnished 
by  the  defendant,  among  which  were  many 
suitable  to  use  in  hoisting  this  beam.  And 
the  defendant  invokes  tbe  doctrine  that  when 
tbe  master  furnishes  tools  of  which  some  are 
proper  for  the  work  in  band  and  others  are 
not,  be  is  not  answerable  to  his  servant  for' 
tbe  negligent  selection  of  an  unsuitable  tool 
by  a  fellow  servant :  and  this  was  seeming- 
ly  the  ground  upon  which  the  trial  Judge 
directed  a  verdict  for  the  defendant.  But 
tbia  doctrine  Is  only  one  api^lcatlon  of  the 
genera]  doctrine  that  at  common  law  a  mas- 
ter is  not  answerable  to  a  servant  for  in- 
luiiea  caused  by  the  negligence  of  a  fellow 
servant;  and  hence,  where  the  fellow  serv- 
ant in  the  exercise  of  sudi  care  as  reasonably 
may  be  expected  of  him  innocently  selects 
a  defective  tool,  the  reason  for  the  rule  falls 
and  the  role  is  not  applicable.  If  this  chain 
when  in  proper  condition  would  have  been 
suitable  and  the  fellow  servant,  using  sncb 
care  as  reasonably  might  be  expected  of  him 
as  such,  did  not  discern  the  defect,  then  there 
was  no  negligence  upon  bis  part  and  the  de- 
fendant is  not  excused  by  tbe  fact  that  there 
were  on  the  spot  otuer  chains  famished  by 
it  which  were  suitable.  Ford  y.  Eastern 
Bridge  ft  Structural  Co.  (Mass.)  78  N.  E.  771, 
and  cases  there  dted.  Upon  the  evidence  the 
qnestlon  of  the  due  care  of  tbe  fellow  servant 
who  made  the  selection  was  for  the  Jury. 
Therefore  tbe  ruling  that  upon  the  evidence 
ttae  iriaintlff  could  not  recover  cannot  be  sus- 
tained upon  the  ground  stated  by  ttae  trial 
Judge.  But  Inasmuch  as  the  ruling  was  gen- 
oral  it  must  stand  unless  the  plaintiff  can 
show  some  ground  uiH>n  wbicb  Us  case 
shoold  have  been  submitted  to  the  Jury. 

Tbere  was  evidence  that  the  defendant 
"bougtat  tbe  best  chains  In  the  market": 
tbat  "this  chain  was  probably  bought  as  a 
whole  and  was  then  cut  up  into  pieces ;  that 
larger  links  were  forged  In  at  the  end,  and 
tbe  shorter  chains  ttaus  made  were  then  put 
In  varlons  racks  about  tbe  shop  to  be  used 
for  whatever  purpose  might  be  deemed  nec- 
essary ;  tbat  nothing  further  was  done  witta 
ttaem  as  far  as  the  care  of  them  was  con- 
cerned" ;  and  that  "the  chain  was  not  tested 
by  the  defendant  •  •  •  after  It  was  pur- 
chased, but  was  supposed  to  be  a  tested 
chain  when  purchased."  Tbe  defendant  con- 
tends that  having  purchased  its  chains  of 
reputable  dealers  In  the  open  market,  which 
were  supposed  to  be  tested.  It  cannot  be  held 
answerable  for  a  latent  defect    In  order  to 


see  to  what  extent  the  defendant  can  rest 
upon  this  ground  it  is  necessary  to  look  still 
furtner  Into  the  evidence.  Tbere  was  evi- 
dence that  this  chain  was  a  part  of  a  longer 
chain;  tbat  after  its  purchase  by  ttae  de- 
fendant ttae  large  link  at  tbe  end  had  been 
Inserted  Into  the  link  which  afterward 
broke ;  that  to  make  this  insertion  tbe  latter 
had  been  opened  and,  tbe  larger  link  tboi 
having  been  Inserted,  was  dosed  by  a  weld ; 
and  that  all  this  was  done  by  ttae  defendant. 
If  that  was  so,  tbjen  tbe  defendant  was  not 
to  be  excused  by  the  fact  that  the  chain  was 
sound  wtaen  it  was  bought,  but  was  answer- 
able for  any  negligence  In  making  the  weld. 
Haskell  v.  Gape  Ana  Anchor  Wocka,  178 
Mass.  486,  69  N.  E.  1118.  4  L.  B.  A.  (N.  &) 
220.  It  was  answerable  evai  If  the  neglect 
in  making  the  weld  was  tbat  of  a  fellow 
servant;  it  could  not  relieve  itself  of  the 
duty  to  use  care  that  tbe  chain  should  be 
safe  by  intrusting  tbe  work  to  a  fellow 
servant  of  Hayes.  The  hand  of  ttae  smitta 
wb6  made  the  weld  was  tbe  band  of  ttae  de- 
fendant Upon  ttae  evidence  the  Jury  might 
taave  found  ttaat  wtaen  purchased  the  longer 
chain  of  whlcta  ttae  cbaln  in  use  at  ttae  time 
of  tne  accident  was  a  part,  was  in  sound 
condition;  tbat  when  tbe  longer  chain  was 
cut  up  and  this  part  was  being  fitted  for 
use  a  large  link  was  added  to  one  end  of 
this  part ;  tbat  in  doing  this  tbe  link  wblcta 
broke  was  opened  and  thai,  after  tbe  large 
link  bad  been  inserted,  was  dosed  by  this 
weld ;  that  the  weld  was  defecdre  by  reason 
of  tbe  carelessness  of  tbe  smith  who  made  it : 
and  tbat  tbe  breaking  of  tbe  link  was  due 
to  that  defect  Upon  this  ground  at  least 
we  are  of  opinion  ttaat  tbe  plaintiff  bad  the 
right  to  go  to  tbe  Jury  on  tbe  question  of 
the  defendant's  n^ligence. 

Upon  this  view  of  the  case  It  becomes  un- 
necessary to  consider  wtaettaer  any  otber  neg- 
ligence on  ttae  part  of  the  defendant  la 
shown. 

Exceptions  sustained. 


(194  Bten.  218) 
CHSAPDT  V.  HAVERHIMi,  O.  ft.  D.  ST.  BT. 
(X). 

(Supreme  Jadiclal  CJonrt  of  Massachusetts.    Es- 
sex.   Feb.  27,  1907.) 

1.  Evidence  —  DECi.ABATiOHS—PxBaon  Sihos 
Dkckabed. 

Under  Rev.  Laws,  c.  176,  8  66,  providing 
that  a  declaration  of  a  deceased  person  shall 
not  be  inadmissible  as  hearsay,  if  made  in  good 
faith  before  tbe  commeDcement  of  the  action, 
the  declarations  of  a  decedent  for  whose  death 
an  action  was  brought,  as  to  tbe  accident  resulN 
ing  in  his  death,  was  admissible. 

[Ed.  Note.— For  cases  in  ptrint  see  <3ent  Dig. 
vol.  20,  Evidence,  1 1094.] 

2.  Stxekt    RAiLBOAns  —  Oiixision     with 
Street  Cak-^-Qdestior  fob  Jubt. 

In  an  action  for  death  caused  by  collision 
of  a  street  car  with  a  wagon  in  whldi  the 
decedent  was  riding,  evidence  held  to  present  a 
question  for  the  Jury  as  to  whether  decedent's 
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conduct  was  that  of  an  ordinarily  prodent  man 
similarly  situated. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  $  255.] 

Exceptions  from  Superior  Court,  Essex 
County;   F.  A.  Gasklll,  Judge. 

Action  by  Alma  Chaput  against  the  Haver- 
blll,  Georgetown  &  Danyers  Street  Railway 
Company.  Verdict  for  plaintiff.  Defendant 
excepts.    Exceptions  overruled. 

Coakley,  Coakley,  &  Sherman,  W.  J.  Mc- 
Donald, and  C.  C.  Johnson,  for  plaintiff. 
Chas.  Howard  Poor  and  Edmund  B.  Fuller, 
for  defendant 

BRALET,  J.  At  about  11  o'clock  on  a 
dark  but  pleasant  night,  the  plaintiff's  intes- 
tate while  driving  "an  ordinary  large  sized 
Job  wagon"  along  a  public  way  in  which  the 
defendant's  track  was  located  was  thrown 
out  by  a  car  running  into  the  rear  end  of 
the  wagon,  and  suffered  Injuries  which  caiua- 
ed  his  death  after  a  period  of  conscious  suf- 
fering. The  Jury  found  for  the  plaintiff  on 
the  third  count  of  the  declaration,  and  the 
defendant  urges  that  the  refusal  to  direct 
a  verdict  in  its  favor  was  erroneous  as  there 
was  no  evidence  of  the  decedent's  due  care. 
Having  died  before  suit  was  brought  his 
declarations  became  admissible,  and  were 
put  in  evidence  by  the  testimony  of  his  broth- 
er, and  the  plaintiff,  who  is  his  widow. 
Rev.  Laws,  c.  176,  §  66;  Dickinson  v.  Bos- 
ton, 188  Mass.  595,  75  N.  E.  68,  1  Ii.  R.  A. 
(N.  S.)  664.  Upon  these  declarations  and 
other  descriptive  evidence  of  the  grade  of 
the  street,  the  speM  of  the  car,  and  the 
character  of  the  collision,  the  jury  could  find 
that  at  the  time  of  the  accident  the  wagon 
being  on  the  right-hand  side  of  the  road 
was  partly  on  or  near  the  track,  with  the 
decedent  seated  upon  the  floor,  with  the 
reins  in  his  hands,  and  that  upon  looking 
back  and  neither  seeing  an  approaching  car, 
nor  hearing  a  gong  he  kept  on,  when  with- 
out any  warning  the  car  ran  Into  the  rear 
end  of  his  wagon,  throwing  him  Into  the 
highway,  where  he  fell  receiving  severe  in- 
juries. It  is  true  that  the  defendant  was 
deprived  of  the  advantage  of  cross-examina- 
tion by  which  to  test  the  accuracy  of  his 
statements,  or  to  obtain  admissions  in  sup- 
port of  Its  theory  that  he  was  sitting  cross- 
wise back  of  the  seat  with  the  reins  hung 
on  the  left-hand  side  of  the  wagon,  never- 
theless by  force  of  the  statute  this  testimony 
was  competent,  and  Its  weight  was  for  the 
jury,  who  were  not  obliged  to  accept  the 
version  of  the  affair  as  described  by  the 
defendant's  witnesses.  It  often  has  been  de- 
cided that  the  use  by  a  street  railway  of  the 
highway  In  which  its  tracks  may  be  located 
Is  not  exclusive,  nor  are  travelers  at  their 
peril  obliged  to  act  as  if  this  right  existed, 
under  the  penalty  that  If  they  are  injured 
they  must  be  held  as  matter  of  law  to  have 
been  careless.  O'Brien  v.  Blue  Hill  St.  Ry. 
COh  186  Mass.  446,  447,  71  N.  E.  951,  and 


cases  cited;  Kerr  t.  Boston  Elevated  By. 
Co.,  188  Mass.  434,  436,  74  N.  E.  689.  The 
wagon  and  the  car  were  both  rightfully 
upon  the  highway,  and  if-  the  wagon  could 
leave  the  track  while  the  car  could  not 
yet  the  defendant's  motorman  was  called 
upon  In  passing  down  a  steep  gradQ  to  re- 
member and  recognize  the  use  of  the  street 
by  travelers,  and  to  avoid  running  them 
down,  although  they  happened  to  be  wholly 
or  partially  withhi  the  rails,  or  so  near  the 
track  that  there  might  be  danger  of  contact. 
The  decedent  had  a  right  to  rely  upon  the 
presumption  that  at  least  this  degree  of  care 
would  be  exercised.  Hennessey  t.  Taylor, 
189  Mass.  583,  76  N.  B.  224,  3  L..  R.  A.  (N.  S.) 
345.  If  the  Jury  found  that  he  looked  back, 
and  neither  seeing  nor  hearing  an  approacb- 
Ing  car  kept  on  n  was  for  them  to  decide 
whether  his  conduct  was  that  of  the  ordi- 
narily prudent  man  similarly  situated,  or 
whether  he  should  have  taken  further  pre- 
cautions.   Stubbs  V.  Boston  &  Northern  St 

Ry.  Co.,  192  Mass. ,  79  N.  E.  795.    In  Its 

essential  features  the  present  case  cannot 
be  distinguished  from  the  cases  of  Vincent 
▼.  Norton  &  Taunton  St.  Ry.  Co.,  180  Mass. 
104,  61  N.  E.  822;  Sexton  t.  West  Roxbury 
&  Rosiindale  St  By.  Co.,  188  Mass.  139,  74 
N.  E.  315;  Shea  v.  Lexington  &  Boston  St 
Ry.  Co.,  188  Mass.  425,  74  N.  E.  931,  and  Kerr 
V.  Boston  Elevated  Ry.  Co.,  188  Mass.  434, 
74  N.  B.  669,  by  which  it  is  governed  rather 
than  by  the  case  of  Gorham  v.  Milford,  At- 
tleboro  &  Woonsocket  St  Ry.  Co.,  189  Mass. 
2TC,  75  N.  E.  634,  on  which  the  defendant 
relies.  ' 

Exceptions  OTermledL 

(iM  Mui.  sat 

BOSTON    WATER   POWER   CO.   et  al.  v. 

CITX  OF  BOSTON. 

(Supreme  Judicial  Court  of  Masaachosetta. 

Suffolk.    March  1,  1907.) 

1.  MUNICIPA.1,    COBFOSATTONS  —  PtTBI-IC    IM- 
PROVEUENTS — CONTRACTS  TO  DELAT  COIXEC- 

TioN  OF  Damages— Acceptance. 

Where  property  owners  along  a  proposed 
street  executed  a  written  agreement  that,  in 
consideration  of  aa  immediate  laying  out  of  the 
street  and  of  any  assessment  for  the  cost  t>eing 
delayed  till  damages  should  be  determined,  and 
of  the  damages  being  set  off  against  the  propor- 
tionate part  of  the  cost  which  might  be  levied 
against  their  estates,  the  payment  for  the  dam- 
ages should  be  delayed  till  the  balance  due  from 
them  had  been  determined,  the  adoption  of  an 
order  for  the  laying  out  of  the  street,  folioved 
by  its  seasonable  construction,  was  an  accept- 
ance of  the  proposal  in  the  writing. 

2.  Saue— Damaoes— Set-Off. 

Under  a  contract  whereby  landowners 
agreed  that,  in  consideration  of  the  immediate 
laying  out  of  a  street  and  of  any  assessment  for 
its  costs  being  delayed  till  damages  caused  to 
them  should  be  determined,  and  of  the  dam- 
ages being  set  oS  against  the  proportiotsite  part 
of  the  cost  which  might  be  levied  on  their  re- 
spective estate,  the  payment  for  the  dama^ 
should  be  delayed  till  the  balance  due  from  them 
after  making  the  set-off  had  been  determined, 
the  duty  of  setting  off  one  claim  against  the 
other  and  determining  the  balance  was  on  the 
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parties  joiot'-I^,  so  that  the  landowners  were 
not  entitled  to  recover  damages  before  the  as- 
sessments bad  been  made  and  the  balance  de- 
termined, where  they  bad  made  no  request  for 
the  assessment. 
3.  Sake— Assessment— Statute  Enaoikd  At- 

TKB  WoBK  Done. 

An  assessment  for  street  improvements  may 
be  made  nnder  a  statute  passed  after  the  work 
is  done. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  36,  Municipal  Corporations,  i  1006.] 

Report  from  Superior  Court,  Suffolk  Coun- 
ty ;  Edward  P.  Pierce,  Judge. 

Action  by  the  Boston  Water  Power  Com- 
pany and  others  against  the  dty  of  Boston. 
Finding  for  defendant  Heard  on  report 
from  the  superior  court  Judgment  on  the 
finding. 

O.  V.  French,  for  plalntifla.  Thomas  M. 
Babaon,  for  defendant 

laiOWLTON,  a  J.  This  Is  an  action  to 
recover  the  amount  awarded  to  the  plaintiffs 
as  damages  for  laying  out  Peterboro  street 
in  Boston,  and  the  Interest  on  the  award 
from  December  2,  1896,  the  date  when  the  de- 
fendant entered  on  the  plaintilTB  land  to  con- 
struct the  street  Before  the  adoption  of  the 
order  by  the  board  of  street  commissioners, 
tbe  plaintiffs  and  others  signed  and  deliver^ 
ed  a  writing,  like  that  which  appears  in  As- 
plnwall  V.  Boston,  191  Mass.  441^44,  78  N. 
E.  103,  and  in  Tappan,  Administratrix,  v. 
Boston,  Id. 

The  board  of  street  commissioners  laid  out 
tbe  street  and  the  city  constructed  it  within 
a  reasonable  time.  In  accordance  with  the 
terms  of  this  writing,  but  no  assessment  of 
betterments  was  made  until  after  the  com- 
mencement of  the  present  suit  Soon  after 
the  suit  was  begun,  betterments  were  as- 
sessed, under  St  1902,  p.  439,  c.  527,  and  the 
assessment  upon  the  plaintiffs,  about  the  le- 
gality of  which  no  question  is  made,  exceeds 
tbe  amount  of  the  damages  which  th^  seek 
to  recover.  Tbe  anestlon  is  whether,  under 
tbe  contract  signed  by  the  plalntlfl^  they 
are  obliged  to  set  off  their  damages  against 
tbe  betterments.  The  practical  difference  be- 
tween tbe  contentions  of  the  parties  is  that, 
in  one  view,  tbe  plaintiffs  would  recover  a 
large  sum  for  interest  and  in  the  other  view 
th^  would  receive  no  Interest 

The  adoption  of.  the  order,  including  the 
assessment  of  land  damages,  followed  by  a 
seasonable  construction  of  the  street  was  an 
acceptance  of  the  plaintiffs'  proposal  In  writ- 
ing in  all  the  substantial  matters  to  which 
tbe  writing  relates.  This  part  of  the  writing 
is  as  follows,:  "We,  •  •  •  In  considera- 
tion of  the  immediate  laying  out  and  con- 
stractlon  of  said  proposed  street  at  the  width 
of  fifty  feet  *  *  *  and  of  any  assess- 
ment that  may  be  levied  upon  our  several 
estates  for  the  cost  of  said  laying  out  and 
construction  being  delayed  until  the  damages 
caused  to  us  severally  by  the  taking  of  said 
land  and  tbe  cost  of  construction  of  said 


street  shall  be  determined,  and  of  stv:b  dam- 
ages being  offset  against  tbe  proportionate 
part  of  said  cost  which  may  be  levied  upon 
our  respective  estates,  agree  that  the  pay- 
ment for  said  damages  shall  be  delayed  un- 
til the  balance  due  from  us,  severally,  after 
making  said  offset  has  been  determined." 
The  validity  of  such  a  contract  If  accepted 
and  performed  by  a  city,  is  not  now  In  ques- 
tion. Aspinwall  v.  Boston,  191  Mass.  441, 
78  N.  E.  103;  Boston  v.  Simmons,  9  Cush.  i 
373 ;  Bell  v.  Boston,  101  Mass.  506 ;  Driscoll  v. 
Boston,  160  Mass.  486,  36  N.  E.  '^5.  Every- 
thing in  terms  required  to  be  done  by  the 
dty,  imder  the  contract  was  seasonably  and 
properly  done.  The  only  thing  which  tbe 
contract  calls  for  that  has  not  been  done  is 
the  determining  of  the  balance  due  from  the 
plaintiffs  and  others  to  the  city,  after  mak- 
ing the  offset  The  contract  assumes  that 
the  city  will  assess  betterments,  and  that  the 
amount  assessed  will  be  so  great  that  there 
will  be  a  balance  due  to  the  city  after  setting 
off  the  land  damages.  There  is  an  Implied 
agreement  on  the  part  of  the  city  that  it  will 
make  such  an  assessment,  and  dp  its  part 
toward  determining  the  balance  due  It  This 
agreement  relates  only  to  the  adjustment  of 
the  accounts  between  the  parties.  If  the 
city  should  neglect  and  refuse  to  do  Its  part 
after  a  demand  or  request  by  tbe  plaintiffs, 
it  might  well  be  that  the  plaintiffs  would  not 
be  obliged  to  delay  longer  the  collection  of 
their  damages.  In  Aspinwall  v.  Boston,  191 
Mass.  441,  443,  447,  78  N.  E.  105,  it  is  said 
that:  "The  important  practical  question  is 
whether  the  stipulation  as  to  the  delay  in 
collecting  damages  can  be  enforced  against 
the  plaintiffs,  when  tbe  city  fails  to  perform 
that  part  of  the  contract  which  calls  for 
tbe  immediate  construction  of  tbe  street 
*  *  *  If  the  construction  had  been  finish- 
ed seasonably,  in  the  performance  of  the 
provisions  of  the  writing,  there  would  have 
been  a  complete  acceptance  by  performance, 
which  would  have  bound  the  dty  as  well  as 
the  plaintiffs,  provided  the  contract  Is  such 
as  the  representatives  of  the  city  had  a  right 
to  make."  The  opinion  also  recognizes  the 
fact  that  to  do  its  whole  dnty  under  tbe 
writing,  the  city  must  be  ready  to  offset  the 
land  damages  against  the  betterments,  and 
determine  the  balance  which  it  was  assumed 
would  then  be  due  from  the  plaintiffs.  In 
that  case  tbe  court  had  no  occasion  to  con- 
sider the  question  whether  a  failure  on  the 
part  of  the  city  to  assess  betterments  prompt- 
ly after  the  completion  of  the  work,  when 
there  was  no  request  or  suggestion  by  the 
landowners  that  an  adjustment  was  desired, 
wouid  be  a  breach  of  the  contract  such  as 
would  entitle  the  landowners  to  sue  at  once 
for  the  whole  amount  of  their  damages.  It 
would  seem  that  every  day's  delay  In  the 
assessment  of  betterments  was  an  advantage 
to  the  landowners,  for  it  postponed  the  ne- 
cessity of  paying  to  tbe  dty  the  excess  of  the 
betterments  above  tbe  land  damages. 
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We  are  of  opinion  that  this  setting  off  of 
one  claim  against  the  other  and  determin- 
ing of  the  balance  was  to  be  done  by  the  par- 
ties Jointly,  the  plaintiffs  participating  In  If, 
as  well  as  the  city.  It  was  as  much  the  duty 
of  the  plaintiffs  as  of  the  defendant  to  go 
forward  and  ascertain  the  balance.  It  fol- 
lows that,  until  there  was  a  neglect  or  fail- 
ure of  the  city  to  do  Its  part  within  a  rea- 
sonable time,  upon  a  request  by  the  plain- 
tiffs, the  cll7  was  not  In  default,  and  the 
plaintiffs  were  not  relieved  from  their  obli- 
gation to  set  off  the  damages  against  the 
betterments.  There  is  little  doubt  that  an 
assessment  would  have  been  made  without 
much  delay  If  the  plaintiffs  had  asked  for 
an  accounting  and  a  determination  of  the 
balance.    See  Tappan  t.  Boston,  ante. 

It  is  therefore  unnecessary  to  consider  how 
far  the  delay  was  Justified  by  the  litigation 
In  other  cases  and  the  changes  In  the  stat- 
utes, which  have  been  referred  to  by  the  de- 
fendant as  explaining  its  failure  to  make  the 
assessment  promptly. 

The  fact  that  the  assessment  was  made 
under  a  statute  enacted  after  the  work  was 
completed  is  immaterial.  The  writing  binds 
the  parties  In  reference  to  any  assessment 
lawfully  made  to  meet  the  expenses  of  the 
laying  out  and  construction.  Such  an  assess- 
ment may  be  made  under  a  statute  passed 
after  the  work  is  done.  Hail  v.  Street  Com- 
missioners, 177  Mass.  434,  59  N.  E.  68;  War- 
ren ▼.  Street  Commissioners,  187  Mass.  290, 
72  N.  B.  1022.  See  Tappan  v.  Street  Com- 
missioners, supra. 

Judgment  on  the  finding. 


(US  Mara.  ES) 

FOOTE  T.  COTTING  et  al. 

(Supreme  Judicial  Court  of  Massacliusetts. 

Suffolk.    March  8.  1907.) 

1.  JuDOMENT  —  Parties  —  Joint  ok  Skvebai, 

JtJnOMENT. 

A  jud(;ment  cannot  be  recovered  aKainst 
defendants  jointly,  where  their  liability  and  the 
measure  of  recovery  is  expressly  stated  in  the 
declaration  to  be  proportional  to  their  respective 
interests  in  certain  land. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment.  {  422.]  ' 

2.  Sami^— Pabties-^oindeb  of  Defkhdants— 
Action  on  Contbact  in  Writing — Stath- 
TOET  Provisions. 

Rev.  Laws,  c  173,  9  8,  providing  that  all 
or  any  of  the  persons  who  are  severally  liable 
on  contracts  in  writinfc  may  be  joined  In  one 
action,  and  that  the  courts  shall  enter  several 
judgments  according  to  the  several  contracts  and 
issue  one  or  more  executions,  is  inapplicable 
to  an  action  on  a  contract  not  in  writing. 

3.  Tbusts— Management  of  Tbubt  Peopebtt 
— Successive  Trustees. 

Where  a  trustee  of  an  undivided  interest  in 
certain  premises,  having  also  the  entire  manage- 
ment in  behalf  of  all  the  other  onrners,  ap- 
propriated money  of  plaintiff  to  pay  the  taxes 
thereon,  a  trustee  appointed  upon  the  removal 
^f  such  other  trustee  was  not  bound  to  repay  the 
amount  paid  for  taxes  assessed  on  that  portion 
«f  the  premises  of  which  he  was  trustee. 


4u  PBiNcrPAi  AND  Agent— Unatjthohized  Act 
OF  Agent  —  CoNSTBVcnvB  Knowxedgx  of 
Fbattd. 

Where  an  agent  having  the  entire  manace- 
ment  of  certain  premises  in  heliaif  of  the  own- 
ers thereof,  and  as  incident  to  such  manaxement 
the  power  to  pay  the  taxes  thereon,  wronfrfnlly 
appropriated  the  money  of  another  to  pay  such 
taxes,  the  existence  of  such  aKency  of  itself  did 
not  render  the  owners  cluirKeable  with  a  knowl- 
edge of  the  fraud. 

[Ed.  Note.— For  easesi  in  point,  see  Cent  EKg. 
vol.  40,  Principal  and  Agent,  K  588-598.] 

5.  Same  —  Ratification    of    Unatjthokizid 

Act— Knowledge  of  Facts. 

Where  the  money  of  another  is  appropriated 
by  an  agent  having  the  management  of  real 
estate  to  pay  the  taxes  thereon,  and  the  ownen 
of  the  real  estate  refuse  to  repay  the  same. 
without  a  knowledge  of  such  unauthorized  act 
of  tlie  agent,  the  refusal  does  not  amount  to  a 
ratification. 

TEd.  Note.— For  cases  In  point,  see  Cent  Dif. 
vol.  40,  Prindpal  and  Agent  §S  627-633.] 

8.  Same— Acceptance  of  Benefit. 

Where  the  money  of  another  is  appropriated 
by  an  agent  havins  the  management  of  real 
estate  to  pay  the  taxes  thereon,  it  not  appeal^ 
ine  that  the  taxes  constituted  a  statutory  lien. 
with  notice  of  which  the  owners  of  the  real 
estate  are  to  he  chanced,  the  fact  of  their 
not  having  declined  the  benefit  thereby  received, 
of  itself,  is  insufficient  to  raise  an  implied  obliga- 
tion to  make  reimbursement 

[Bd.  Note.— For  cases  hi  point,  see  Cent  Die. 
vol.  40,  Prmcipal  and  Agent,  H  644-65K.] 

7.  Same— Couplaint;-Constbuction. 

An  allegation,  in'  an  action  to  recover  for 
money  of  plaintiff's  wronKfuily  appropriated  by 
an  agent  tor  the  owners  of  real  estate  to  pay 
the  taxes  theieon,  that  the  aeent  "used  the  same 
to  pay  said  taxes,"  cannot  be  construed  ss 
an  averment  that  before  the  institution  of  the 
suit  the  owners  knew  of  the  payment. 

8.  Subboqation- Payment  of  Taxes. 

If  a  trustee  of  an  undivided  interest  in 
real  estate,  having  also  the  entire  manaKement 
in  behalf  of  all  the  other  owners,  who  wronirfaUy 
appropriated  plaintiff's  money  to  pay  the  taxes 
thereon,  might  himself,  as  a  tenant  in  common. 
Imve  resorted  to  suits  at  law  or  a  sincle  snit 
in  equity  against  his  co-tenanta  for  contribution, 
or  to  a  lien  on  their  respective  shares,  as  pro- 
vided by  Rev.  Laws,  c.  13.  8f  73.  74,  yet  tlie 
plaintiff  could  not  at  law  be  subrogated  .to  his 
rights, 

9.  Atpeai.  —  Report  to   SirPBEiae   Judicial 
Coubt— Construction. 

Under  St  1900,  p.  233.  c.  Sll,  and  Bev. 
Laws,  c.  173,  i  105.  permitting  a  report  npon 
an  interlocutory  question  at  law  by  a  justice  of 
the  superior  court  for  the  determination  of  the 
full  court  before  farther  proceedinss  had  in  tlie 
trial  court,  the  full  court  is  limited  to  a  dete^ 
mination  of  the  question  reported. 

Report  from  Superior  Court  Suffolk  Oomi- 
ty;   Franklin  O.  Fessenden,  Judge. 

Action  by  Frances  E.  Foote  against 
Charles  E.  Cottlng,  trustee,  and  others.  On 
report  from  the  superior  court.  Order  0Te^ 
ruling  the  demurrers  to  the  declaration  re- 
versed.   Demurrers  sustained. 

Loring,  Coolidge  &  Noble,  for  plaintiff. 
John  Wells  Farley,  for  defendants  Motley 
and  others.  Charles  H.  Tyler  and  Biraey 
C.  Parsons,  for  defendants  Lambert  and  Get- 
ting. Olcott  0.  Partridge,  for  defendaat 
Robins. 
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BRALBT,  J.    Tbe  demnrrera   admit  the 
special  count,  with  a  prayer  for  damages  "to 
ti«  paid  by  the  several  defendants  In  pro- 
portion to  their  interest  in  the  premises," 
-and  whose  recitals  were  evidently  intended 
by  the  pleader  as  a  full  and  accurate  state- 
ment of  all  the  facts  at  his  command,  which 
If  proved  would  be  sufficient  to  maintain  the 
action.     See   Bobinson    v.    Green,    8    Mete 
(Mass.)  159;    Hall  v.  Marston,  17  Mass.  57S. 
579.    If,  however,  the  plaintiff  should  prove 
these  allegations  she  could  not   recover  a 
Judgment  against  the  defendants  Jointly,  as 
their  liability  and  the  measure  of  recovery 
is   expressly   stated   to   be   proportional   to 
their  respective  interests  in  tbe  land,  nor 
Individually  even  if  properly  pleaded  as  to 
each  by  distinct  counts,  as  tbe  contract  not 
being  in  writing  the  provisions  of  Rev.  lisws, 
c.  173,  I  S,  are  inapplicable.    Grocers'  Bank 
T.  Kingman,  16  Gray,  473,  475;  Costlgan  t. 
I<unt,  104  Mass.  217;    Colt  t.  Learned,  118 
Mass.  880;    Id.,  133  Mass.  400,  412;    Fuller 
V.  Morse,  4  Gray,  295;    Colt  ▼.  Clapp,  127 
Mass.  478.  .  But  while  this  question  cannot 
be  passed  unnoticed,  It  has  not  t>een  argued, 
and  we  take  up  the  demurrers  as  presented. 
Before  considering  the  liability  of  the  other 
defendants  that  of   the  defendant   Cottlng 
should  be  first  determined.    Being  Interest- 
ed only  as  tmstee  in  an  undivided  portion  of 
the  estate  he  succeeded  to  the  title,  but  not 
to  the  debts  incurred  by  his  predecessor,  un- 
less he  assumed  them,  and  tbe  taxes  having 
been  paid  and  discharged  before  his  appoint- 
ment, he  is  not  a  debtor,  for  neither  original 
authority,  nor  ratification  in  his  representa- 
tive capacity  are  even  inferentlally  pleaded. 
SeUs  V.  Delgado,  186  Mass.  25,  29,  70  N.  B. 
1036;     Tuttle    v.    First   National    Bank    of 
Greenfield,  187  Mass.  533,  536,  73  N.  B.  560, 
105  Am.  St  Rep.  420.    His  demurrer,  there- 
fore, must  be  sustained.    Upon  his  elimina- 
tion, tile  contract  of  the  other  defendants  to 
repay  the  amount  paid  for  taxes  assessed  on 
the  land  in  which  they  bad  the  legal  title, 
must  be  founded  upon  a  request  to  the  plaln- 
tUt  to  advance  the  money,  either  actually 
mad^  or  arising  out  of  the  legal  relations  of 
the  parties,  or  if  voluntarily  advanced,  then 
on    subsequent    ratification.     Mass.    Mutual 
Life  Ins.  Co.  V.  Green,  185  Mass.  308,  307, 
70  N.  B.  202;    Bancroft  v.  Abbott,  3  Allen, 
524.    But  there  being  no  statement  that  the 
defoidants  actually  requested  a  loan,  or  re- 
cdved  and  appropriated  the  plaintiff's  mon- 
ey, unless  tbe  allegations  of  agency,  and  of 
an  implied  obligation  to  repay,  by  accepting 
the  benefit  which  may  be  found  to  have  ac- 
crued by  a  discharge  of  the  taxes,  cure  this 
omission,   the   defect   is   fataL    Winsor   v. 
Savage,  9  Meta  346,  348;    Brown  v.  Fales, 
138  Mass.  21,  28,  29  N.  B.  211;    Mass.  Mu- 
tual Life  In&  Co.  V.  Green,  ubi  supra.    A 
borrower  of  money  possesses  the  absolute 
right  to  decide  for  himself  to  whom  he  shall 
become  a  debtor,   and  voluntary   advance- 
ments made  tn  bis  behalf;  but  without  his 


knowledge,  do  not  create  an  express  or  Im- 
plied contract  between  him  and  the  lender, 
Kelley  v.  Lindsey,  7  Gray,  287;  Province- 
town  V.  Truro,  136  Mass.  263,  265;  Boston 
Ice  Co.  V.  Potter,  123  Mass.  28,  25  Am.  Rep. 
9;  Barle  v.  Coborn,  130  Mass.  606;  Mass. 
Mutual  Life  Ins.  Co.  v.  Green,  ubi  supra; 
Kemp  V.  Balls,  10  Ezch.  607.  610.  To  avoid 
this  initial  difficulty,  the  plainttfTs  general 
agent  is  alleged  with  one  hand  to  have  em- 
bezzled,  and  with  the  other  to  have  appropri- 
ated her  money  as  the  agent  of  the  defend- 
ants, who  would  be  bound  by  this  act  if 
within  the  scope  of  bis  employment.  But 
authority  to  pay  taxes  did  not  charge  them 
with  constructive  notice,  for  their  agent  not 
being  empowered  to  borrow  money  for  this 
purpose,  even  the  plaintiff  does  not  urge 
that  he  was  autliorlzed  to  steal  for  their 
l)enefit,  or  that  his  embezzlement  conferred 
ui>on  her  any  greater  right  than  if  being 
imauthorized,  he  had  made  and  delivered 
the  defendants'  promissory  note  for  the 
amoont  Alien  V.  So.  Boston  Railroad  Co., 
160  Masa  200,  206,  22  N.  B.  917,  6  L.  &  A. 
716,  IS  Am.  St.  Rep.  185;  Graft  v.  So.  Bos- 
ton Railroad  Co.,  150  Mass.  207,  210,  22  N.  B. 
920,  5  L.  U.  A.  641;  Keiley  T.  Lindsey,  ubi 
supra;  Railroad  National  Bank  t.  Lowell, 
109  Mass.  216;  Agawam  National  Bank  r. 
So.  Hadley,  128  Mass.  503,  607,  508. 

The  plaintiff  strongly  relies  upon  tbe  case 
of  Atlantic  Cotton  Mills  v.  Indian  Orchard 
Mills,  147  Mass.  268,  17  N.  B.  496,  9  Am.  St. 
Rep.  698,  as  a  conclusive  authority  that  the 
defendants  were  charged  with  constructive 
notlca  But  that  case  as  pointed  out  in  In- 
dian Head  Nat  Bank  v.  Clark,  166  Mass.  27. 
31,  43  N.  B.  912,  was  expressly  decided  upon 
tbe  broad  ground,  that  the  tlUe  to  the  funds 
of  the  defendant  which  had  come  into  the 
possession  of  the  plaintiff  through  the  fraud 
of  a  person  who  was  the  treasurer  of  both, 
and  who  at  the  time,  alone  had  knowledge 
of  the  transaction,  did  not  pass,  and  the  mon- 
ey could  be  recovered  back.  It  was  further 
said  in  the  opinion,  that,  "the  rule  is  gen- 
eral, that  if  one  assuming  to  do  an  act  which 
will  be  for  the  benefit  of  another,  commits 
a  fraud  in  so  doing,  and  tbe  person  to  whose 
benefit  the  fraud  will  enure  seeks,  after  knowl- 
edge of  the  fraud,  to  avail  himself  of  that 
act,  and  to  retain  the  benefit  of  it  he  must  l>e 
held  to  accept  the  whole  act,  fraud  and  all, 
and  to  be  chargeable  with  the  knowledge  of 
it,  so  far  at  least  as  relates  to  his  right 
to  retain  the  benefit  so  secured."  In  the  pres- 
ent case  the  money  when  appropriated  nei- 
ther actually  nor  constructively  c^me  into  the 
possession  of  the  defendants.  Winsor  t.  Sav- 
age, ubi  supra ;  Kelley  v.  Lindsey,  ubi  supra ; 
South  Scltuate  v.  Hanover,  9  Gray,  420;  Rail- 
road National  Bank  v.  Lowell,  ubi  supra; 
Agawam  National  Bank  v.  So.  Hadley,  ubi 
supra;  Provincetown  v.  Truro,  ubi  supra; 
Mass.  Mutual  Life  Ins.  Co.  v.  Green,  ubi  su- 
pra; Stoddard  v.  Ham,  129  Mass.  383,  386, 
37  Am.  Rep.  369 ;  Dolloff  t.  Ayer,  162  Mass. 
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569,  39  N.  E.  191 ;  Lamborn  t.  County  Com- 
missioners, 97  U.  S.  181,  185,  24  L.  Ed.  926. 
Tbe  defendants  urge  that  the  agent's  fraud 
was  manifestly  an  Independent  act  of  hia 
own,  altbougS  for  what  purpose  committed 
the  declaration  does  not  disclose,  and  being 
outside  of  bia  agency  for  tbe  defendants,  his 
knowledge  of  the  defalcation  cannot  be  Im- 
puted to  them.  Innerarity  t.  Merchants' 
Bank,  139  Mass.  332,  333,  335,  1  N.  E.  2S2,  52 
Am.  Rep.  710;  Bowditch  v.  New  England  Life 
Ins.  Co.,  141  Mass.  292,  293,  4  N.  E.  798,  55 
Am.  Rep.  474;  Indian  Head  Nat.  Bank  t. 
Clark,  166  Mass.  27,  31,  43  N.  E.  912.  But 
this  ground  of  demurrer  la  not  open  on  the 
declaration. 

Tbe  plaintiff  further  relies  on  subsequent 
ratification  by  conduct,  but  when  this  la  In- 
voked while  there  Is  an  allegation  that 
"though  often  requested  to  do  so"  the  de- 
fendants hare  neglected  to  repay,  the  aver- 
ment Is  not  accompanied  by  the  further  alle- 
gation, that  the  declination  was  made  with 
knowledge  of  the  transaction,  yet  an  allega- 
tion of  this  nature  is  essential  under  the  pres- 
ent declaration.  If  the  plaintiff  goes  upon 
this  theory,  for  ratification  rests  on  knowl- 
edge by  the  ratifler  of  the  unauthorized  act  of 
his  agent  New  England  Dredging  Co.  v. 
Rockport  Granite  Co.,  149  Mass.  381,  382,  21 
N.  E.  947 ;  Beacon  Trust  Co.  v.  Souther 
Brewing  Co.,  183  Mass.  413,  416,  67  N.  E. 
845 ;  Root  v.  Bancroft,  8  Gray,  619.  This  sit- 
uation obliges  the  plaintiff  to  take  the  posi- 
tion that  when  these  distinctions  are  given 
their  full  weight,  her  money  has  been  be- 
stowed on  tbe  defendants,  who  not  having  de- 
clined the  benefit  thereby  received,  an  Im- 
plied obligation  la  raised  to  make  reimburse- 
ment In  Olaflin  v.  Godfrey,  21  Pick.  1,  6,  it 
was  said  by  Mr.  Justice  Morton,  when  speak- 
ing of  assiUEipsit  for  money  had  and  received, 
"It  approaches  nearer  to  a  bill  in  equity  than 
any  other  common-law  action,  and  Indeed  has 
many  of  the  advantages  ♦  *  *  of  a  chan- 
cery suit."  See  Cole  v.  Bates,  186  Mass.  584, 
586,  72  N.  E.  383.  While  an  equitable  action 
as  thus  defined  does  not  rest  on  privity  of 
contract  but  on  an  obligation  which  the  law 
Implies  where  the  defendant  Is  shown  to  have 
been  unjustly  enriched  at  the  expense  of  the 
plaintiff,  yet  as  this  liability  is  never  presum- 
ed in  favor  of  mere  volunteers,  proper  de- 
scriptive allegations  must  be  made  before  It 
can  be  proved  and  enforced.  Iowa  Home- 
stead Co.  T.  Des  Moines  Navigation  ft  Rail- 
road Co.,  17  Wall.  (U.  S.)  153,  21  L.  Bd.  622. 

It  Is  not  alleged  that  the  taxes  constituted 
a  statutory  Hen  with  notice  of  which  the  de- 
fendants would  be  charged,  and  that  having 
been  discharged  by  payment,  then  upon  such 
knowledge  their  subsequent  silence  could  be 
treated  as  evidence  of  acquiescence  and  ac- 
ceptance.   The  phrase  "used  the  same  to  pay 


said  taxes"  refers  equally  to  the  taxes  doe 
from  Berry,  who,  as  trustee,  waa  an  owner 
in  common  as  well  as  to  the  defendants.  Rev. 
Laws,  c.  12,  §  15 ;  Id.  c.  13,  §  73.  See  Richard- 
son V.  Boston,  148  Mass.  508,  20  N.  E.  16& 
But  if  held  to  refer  to  them  alone,  even  then 
when  read  in  connection  with  the  remaining 
allegations,  it  Is  neither  susceptible  of  this 
meaning,  nor  by  the  most  liberal  construc- 
tion is  it  an  averment  that  before  the  insti- 
tution of  the  snit  they  knew  of  the  payment 
If  as  a  tenant  in  common,  on  payment  by 
him  with  her  money,  the  land  waa  freed 
from  an  Incumbrance  which  all  were  bound 
to  discharge,  be  might  have  resorted  to  suits 
at  law,  or  to  a  single  suit  in  equity,  against 
his  co-tenants  for  contribution,  or  to  a  lien  on 
their  respective  shares  as  provided  by  stat- 
ute, the  plaintiff  can  not  at  law  be  subrogat- 
ed to  his  rights.  Dewing  v.  Dewing,  165 
Mass.  230,  232,  42  N.  B.  1128 ;  2  Story,  Eq. 
Jut.  a3th  Ed.)  {  496;  Rev.  Laws,  c  13,  f$ 
73,  74 ;  Jackson  Co.  v.  Boylston  Mutual  Ins. 
Co.,  139  Mass.  508,  510,  2  N.  E.  103.  52  Am. 
Rep.  728 ;  Webber  Limiber  Co.  v.  Shaw,  189 
Mass.  366,  75  N.  E.  640. 

The  question  whether  upon  an  amendment 
under  Rev.  Laws,  c.  159,  {  6,  changing  her 
suit  into  a  bill  In  equity  In  which  all  parties 
can  be  Joined,  upon  proof  of  the  substan- 
tial facts  alleged,  with  proof  of  further  al- 
legations, that  a  lien  for  the  taxes  existed  at 
the  date  of  their  payment  and  that  upon  be- 
ing made  acquainted  with  the  diversion  of 
tbe  plaintiff's  money,  tbe  use  of  which  by 
operation  of  law  not  only  discharged  the 
incumbrance,  but  has  actually  conferred  a 
benefit  upon  them,  the  defendants  have  declin- 
ed or  neglected  unconscionably  to  repay,  she 
can  be  decreed  suitable  and  adequate  relief 
has  not  been  argued,  and  does  not  call  for 
a  decision.  See  O'Brien  v.  Murphy,  189  Mass. 
353,  75  N.  E.  700;  Von  Arnlm  v.  American 
Tube  Works,  188  Mass.  515,  520,  74  N.  E. 
680;  Niles  v.  Graham,  181  Mass.  41.  4a  62 
N.  E.  986 ;  Nathan  v.  Nathan,  168  Mass.  2W. 
295,  44  N.  B.  221;  Webber  Lumber  Co.  v. 
Shaw,  ubl  supra;  Wallls  v.  Shelly  (C.  C) 
30  Fed.  747,  748 ;  Pomeroy,  Eq.  Jur.  ^  B!d.) 
V,  II,  8  912 ;  Id.  V,  III,  t  1044 ;  Hill  v.  Lane, 
L.  R.  11  Eq.  215,  220.  It  will  be  open  to 
tbe  plaintiff  to  take  such  further  proceedings 
in  the  superior  court  as  she  may  deem  ad- 
visable, as  the  statute  permitting  a  report  up- 
on an  interlocutory  queation  at  law  limits  the 
full  court  to  the  determination  of  the  question 
r^)orted,  and  whose  decision,  therefore,  most 
be  confined  withhi  the  scope  of  the  original 
Judgment  or  order.  St  1900,  p.  233,  c.  311; 
Rev.  Laws,  c.  173,  §  105;  Com.  v.  Burton. 
183  Mass.  461,  474,  67  N.  E.  419 ;  Newbuiyport 
Institution  for  SavUigs  v.  Coffin,  189  Mass.  74, 
75,  75  N.  B.  81. 

Order  reversed.    DMnurrers  sustained. 
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(104   Mass.  586) 

TEBNAN  V.  DUNN. 

(Supreme  Judicial  Court  of  Massachusetta. 

Suffolk.    March  1,  1907.) 

Chattel  Mobtoaoxs— Househoi.d  Fobnitcxx 

— KEQUIBITKS— SrATUTKS. 

St.  1892.  p.  SIC.  c.  42S.  §  S  (Rev.  Laws, 
c  102,  S  53).  declares  that  no  mortgage  on 
household  furniture  on  which  interest  is  charited 
at  18  per  cent,  or  more  per  annum,  made  to  se- 
cure a  loan  of  less  than  $1,000,  shall  be  valid 
unless  it  states  with  accuracy  the  amount  of 
the  loan,  the  time  for  which  it  is  made,  the  rate 
of  interest,  the  actual  erpenses,  etc.  Held  that, 
where  a  mort.eage  within  such  section  contained 
no  statement  of  the  actual  expense  of  makinK  the 
loan,  it  was  invalid,  though  there  was,  in 
fact,  no  such  expense. 

Exceptions  from  Superior  Court,  Siiffolk 
County;  Franklin  O.  Fessenden,  Judge. 

Action  by  Michael  J.  Teman  against  Mary 
A.  Dnnn.  A  Judgment  was  rendered  in 
favor  of  plaintiff,  and  defendant  brings  ex- 
ceptions.    Overruled. 

H.  D.  Campbell  and  C.  E.  Lawrence,  for 
plaintiff.    Clarence  B.  Loud,  for  defendant 

KNOWI/TON,  C.  J.  This  is  an  action  of 
tort  for  the  conversion  of  certain  articles  of 
household  furniture.  The  defendant  claims 
title  under  a  mortgage.  St  1892,  p.  616,  c.  428, 
S  3  (BoT.  Laws,  c.  102,  §  53),  which  was  In 
force  when  the  mortgage  was  made,  is  as 
follows:  "No  mortgage  of  household  furni- 
ture on  which  interest  is  charged  at  the  rate 
of  eighteen  per  centum  or  more  per  annum, 
made  to  secure  a  loan  of  less  than  one 
thousand  dollars,  shall  be  valid,  unless  It 
state  with  substantial  accuracy  the  amount 
of  the  loan,  the  time  for  which  the  loan  Is 
made,  the  rate  of  Interest  to  be  paid  and 
the  actual  expense  of  making  and  securing 
the  loan;  nor  unless  It  contains  a  provision 
th{it  the  debtor  shall  be  notified.  In  the  man- 
ner provided  In  section  seven  of  chapter  one 
hundred  ninety-two  of  the  Public  Statutes 
[of  1882],  of  the  time  and  place  of  any  sale 
to  be  made  In  foreclosure  proceedings,  at 
least  seven  days  before  such  sale."  This 
mortgage  Is  of  the  kind  mentioned  In  the 
statute.  It  contains  no  statement  of  the 
"actual  expense  of  making  and  securing  the 
loan."  The  defendant  offered  to  show  that 
there  was.  In  fact  no  such  expense.  The 
plaintiff  testified  that  there  was  such  expense 
which  was  paid.  The  only  question  Is 
whether  the  mortgage  Is  valid  without  the 
statement  if  In  fact  there  was  no  expense. 

We  think  the  statute  requires  that  such  a 
mortgage  shall  "state  with  substantial  ac- 
curacy" what  the  fact  is  in  regard  to  each 
of  the  matters  referred  to  as  a  subject  for 
a  statement  The  statute  recognizes  that 
mortgagees,  in  transactions  of  this  kind,  are 
sometimes  hard  and  oi>pressive  In  their  deal- 
ings with  mortgagors,  and  It  was  with  a 
view  to  the  protection  of  small  borrowers  at 
high  rates  of  Interest  that  these  facts  are  re- 
quired to  be  stated  In  the  mortgage,  so  that 
ther  will  appear  of  record.    The  benefit  of 


the  provision  would  be  much  diminished  if 
the  statement  could  be  omitted,  and  the 
mortgage  held  valid  upon  the  testimony  of  the 
mortgagee  that  there  was  no  expense  of  mal£- 
Ing  and  securing  the  loan.  It  is  In  part  to 
prevent  the  possibility  of  such  contradiction 
as  appeared  at  the  trial  In  the  present  case 
that  the  written  statement  In  the  mortgage 
la  required.  If  there  was  no  expense,  the 
mortgage  should  have  contained  a  statement 
to  that  effect 
Exceptions  overruled. 


(194  Mass.  S79) 

HBLLBN  V.  CITY  OP  BOSTON. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    March  1,  1907.) 

Assignments— NoTicB  to  Debtos. 

The  attempted  recording,  by  an  assiioiee  of 
a  claim  against  a  city  due  under  a  contract  for 
work,  of  his  assignment  thereof  as  an  assign- 
ment of  future  earnings,  under  Rev.  Laws,  c. 
189.  §  84,  by  handing  the  same  to  a  subordinate 
clerk  in  that  part  of  the  office  of  the  city 
clerk  in  which  assignments  of  wages  are  record- 
ed, and  the  delivery  by  such  clerk  of  a  notice 
to  the  city  treasnrerVi  subordinate  clerk  ac- 
customed to  receive  notice  of  assignments  of 
wages,  did  not  constitute  notice  to  the  city  of 
the  assignment  so  as  to  prevent  it  from  paying 
the  judgment  obtained  by  the  assignor  in  an  ac- 
tion pending  when  the  assignment  was  made. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  4,  Assignments,  §!l  117,  118,  159.] 

Exceptions  from  Superior  Court  Suffolk 
County;  ESdward  P.  Pierce,  Judge. 

Action  by  Samuel  H.  Helleu  against  the 
city  of  Boston.  There  was  a  verdict  for  de- 
fendant and  plaintiff  brings  exceptions. 
Overruled. 

Stephen  H.  Tyng  and  M.  L.  Sanborn,  for 
plaintiff.    Philip  Nichols,  for  defendant 

KNOWITON,  C.  J.  James  L.  Bryne  &  Oo. 
had  a  contract  with  the  defendant  to  perform 
certain  work,  and,  a  dispute  arising  as  to 
the  amount  due,  an  action  was  brought  by 
the  contractor  In  November,  1900.  Trial  was 
bad  on  June  15,  1904,  and  resulted  In  a  find- 
ing for  Bryne  for  part  of  the  disputed  ac- 
count Bryne  moved  for  a  new  trial,  but 
subsequently  withdrew  his  motion,  took  out 
execution  and  collected  the  judgment  Mean- 
while J.  L.  Bryne  &  Co.,  without  the  knowl- 
edge of  the  plaintiffs  attorneys,  or  of  any  of 
the  defendant's  attorneys  or  officials,  had  on 
January  6,  1904,  assigned  the  claim  to  the 
plaintiff  In  this  case.  This  plaintiff  conceal- 
ed the  assignment  during  the  trial,  at  which 
he  was  present,  and  never  notified  any  of  the 
counsel  in  the  case,  but  on  July  6th,  attempt- 
ed to  record  bis  assignment  as  an  assignment 
of  wages  or  future  earnings,  under  Rev. 
Laws,  c.  189,  {  34.  The  property  assigned 
was  described  as  follows:  "The  following 
described  account  namely:  all  moneys  due 
us  on  suit  now  pending  In  superior  court 
Suffolk  county,  and  all  and  whatever  sum 
or  sums  of  money  now  due  and  coming  due 
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to  us  from  the  dty  of  Boston  In  the  common- 
wealth of  Massachusetts." 

The  city  having  paid  the  Judgment  in  good 
faith,  the  plaintiff  brought  this  action,  and 
the  only  question  Is  whether  what  occurred 
when  he  left  the  assignment  for  record  con- 
stituted notice  to  the  city  of  the  plaintiffs 
claim. 

The  plalntlfC  handed  his  assignment  to  a 
subordinate  clerk  in  that  part  of  the  oflSce  of 
the  city  clerk  In  which  assignments  of  wages 
are  recorded,  together  with  the  usual  fee. 
Thereupon  the  subordinate  stamped  on  the 
back  of  the  csslgnment,  this:  "Office  of  City 
Clerk.  Rec'T'd  July  6, 1904, 2:28  p.  m.  Boston, 
Mass."  The  dty  clerk  also  made  the  follow- 
ing certlflcat"  at  the  bottom  thereof:  "City 
of  Boston,  J\tSy  6,  2-.28  p.  m.  Received  and 
entered  with  the  records  of  assignments  of 
wages,  Vol.  82,  page  221.  £3dward  J.  Dono- 
van, City  Clerk." 

It  is  plain  that  this  was  not  notice  to  the 
city  of  the  assignment  of  the  claim  on  which 
the  superior  court  had  made  a  finding.  The 
only  authority  of  the  subordinate  clerk,  or 
of  the  city  clerk,  in  regard  to  matters  of  this 
kind,  was  to  record  assignments  of  future 
earnings.  The  subordinate  clerk  was  ap- 
proached and  requested  to  act  officially  mere- 
ly as  a  recording  officer.  It  was  lat  his 
duty  to  receive  notices  in  behalf  of  -iie  citv 
that  should  affect  the  city's  financial  action 
or  its  liability.  The  city  clerk  himself,  pre- 
sumably, knew  nothing  of  the  matter  exc^t 
that  what  appeared  to  be  an  assignment  of 
wages  had  been  received  and  recorded  In  the 
usual  way. 

The  plaintiff  testified  that  when  the  sub- 
ordinate took  the  assignment  for  record  he 
asked  him  "to  get  the  notice  to  the  dty  treas- 
urer," and  the  subordinate  said  be  would 
notify  him;  that,  being  asked  In  what  way 
he  did  it,  he  replied,  "I  notify  through  that 
chute,"  and  said,  "I  will  see  that  he  has  no- 
tice inside  of  two  minutes;"  that  thereupon 
following  the  custom  in  the  office  of  sending 
notice  to  the  city  treasurer  of  the  recording 
of  assignments  of  wages  when  the  wages 
were  due  from  the  city,  the  subordinate  filled 
out  a  card  as  follows: 

"Notice  of  Assignment. 

"Assignor,  James  L.  Bryne  tc  Co. 
"Date  of  record,  July  6,  '04. 
"Assignee,  Samuel  H.  Hellen. 
"Expires, 
"Department, 

"Remarks — Suit   now   pending   In   Superior 
Court,  Suffolk  Co. 

"J.  W.  C,  for  City  aerk." 

This  card  was  duly  received  m  the  office 
of  the  city  treasurer  by  the  subordinate  who 
was  accustomed  to  receive  notices  of  assign- 
ments of  wages.  It  was  not  contended  by 
this  plaintiff  that  the  subordinate  had  any 
authority  to  bind  either  the  city  clerk  or  the 
dty  treasurer,  but  only  that  he  volunteered 


to  act  in  behalf  of  the  plaintiff,  in  trans- 
mitting the  card  to  the  office  of  the  dty 
treasurer.  Execution  was  taken  out  soon  aft- 
erwards In  the  original  suit,  and  presented 
to  the  dty  treasurer,  who  paid  it  to  the  at- 
torney of  the  plaintiffs  in  that  suit,  and  satis- 
faction was  Indorsed  thereon.  The  money 
was  paid  over  to  Bryne. 

The  question,  therefore,  is  whether  the 
card,  transmitted  in  this  way,  was  notice  to 
the  dty  of  the  plaintiff's  ownership  of  the 
daim  in  question.  This  card  purported  to 
relate  only  to  the  assignment  of  future  earn- 
ings. It  was  received,  in  the  usual  way, 
from  the  derk  in  the  dty  derk's  office  wbo 
had  In  charge  the  recording  of  such  assign- 
ments, and  it  came  to  a  subordlimte  clerk  in 
the  dty  treasurer's  office  wbo  had  such  mat- 
ters In  charge  there.  There  was  nothing 
about  it  to  put  any  one  on  inquiry  as  to  any 
matter  except  the  matter  of  future  earnings 
from  the  dty.  So  far  as  aiq;>ear8,  this  claim 
was  not  of  a  kind  that  called  for  such  a 
record,  and  the  card  would  not  direct  the 
subordinate  who  received  it,  or  any  cme  who 
should  observe  it,  to  such  a  daim.  We  are 
of  opinion  that  the  judge  was  right  in  ruling 
that  the  plaintiff  failed  to  bring  home  to  the 
dty  knowledge  of  his  title,  such  as  to  re- 
quire it  to  refuse  to  pay  the  execution  to 
the  attorney  of  Bryne  &  Co.,  who  obtained 
the  Judgment 

Exceptions  overruled. 


(1S4  Han.  4M) 
HARRISON  V.  JORDAN  et  al. 
(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    March  1.  1907.) 

Lakdeabo  and  Tsrant— Lbasrs— CovERAins 
AS  TO  LiquiDATKD  Damages— Bvicnos. 
A  provision  in  a 'lease  that,  if  the  lessor  or 
his  assinis  shall  decide  to  remove  the  buildings 
on  the  leased  premises,  he  or  they  may  terminate 
the  lease  by  paying  to  the  lessee  the  snm  of 
S2,500,  was  not  a  covenant  to  pay  the  lessee 
$2,500  as  liquidated  damages  in  case  of  evic- 
tion, but  simply  conferred  on  the  lessor  the 
priviieKe  of  terminating  the  lease  by  makine 
such  payment,  and  hence  the  lessee's  remedy,  on 
eviction  by  an  assif;nee  of  the  lessor,  was  an 
action  therefor. 

Report  from  Superior  Court,  Suffolk  Coun- 
ty; Schofleld,  Judge. 

Action  by  Rodeu  S.  Harrison  against  Bben 
D.  Jordan  and  others.  Finding  of  superior 
court  for  defendants.  Case  reported.  Jtidg- 
ment  on  finding. 

■William  H.  Preble  and  J.  W.  Keith,  tat 
plaintiff.  Gaston,  Sno'w  &  Saltonstall,  tor  de- 
fendants. 

LORING,  J.  In  this  case  a  lease  was 
made  on  November  15,  1899,  to  rtin  for  five 
years.  After  a  statement  of  a  right  in  the 
lessor  to  enter  on  the  premises  "to  view,"  to 
show  them  to  others  and  to  make  repahrs  and 
alterations,  and  of  a  right  to  terminate  tbe 
lease  if  the  premises  should  be  taken  by 
right  of  eminent  domain  pr  destroyed  by  fire 
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or  aiuiToldalile  casualty,  and  before  the 
danse  for  a  re-entry  by  him  in  case  the 
covenants  of  the  lease  trere  broken,  the  fol- 
lowing clause  Is  Inserted  in  the  lease:  "If 
the  lessor  or  his  assigns  shall  decide  at  any 
time  to  remove  the  buildings  on  the  leased 
premises,  he  or  they  may  terminate  this  lease 
by  paying  to  the  lessee  the  sum  of  twenty- 
Ave  hundred  dollars." 

By  sundry  mesne  conveyances  the  estate 
of  the  lessor  became  vested  in  the  defendant 
on  February  1,  ISOl,  and  that  of  the  lessee 
became  vested  in  the  plaintiff  in  July,  1900. 
On  March  30,  1901,  the  defendant  being  in 
fact  ignorant  of  the  existence  of  the  lease 
in  question  and  supposing  the  plaintiff  to  be 
a  tenant  at  will,  undertook  to  terminate  the 
tenancy  by  a  notice  to  quit,  and  in  "the  lat- 
ter part  of  April"  b^an  to  tear  down  the 
bnildlngs  on  the  leased  premises.  Thereuiran 
the  plaintiff  brought  this  action  to  recover 
the  $2,500  named,  in  the  clause  of  the  lease 
stated  above.  The  superior  court  found  for 
the  defendant,  and  the  case  is  here  on  a  re- 
port. 

The  clause  sued  on  Is  not  a  covenant  to 
pay  $2,500  as  liquidated  damages  In  case  the 
lessor  evicts  the  lessee  or  terminates  the 
lease,  but  is  a  clause  conferring  on  the  lessor 
the  privilege  of  terminating  the  lease  by  pay- 
ing the  lessee  $2,500.  To  act  nndor  it  the 
lessor  had  to  pay  $2,500. 

This  is  made  plain  by  considering  what  the 
rights  of  the  parties  would  have  been  if 
the  plaintiff  had  found  it  to  be  for  his  In- 
taest  to  claim  damages  for  being  evicted. 
To  such  a  claim  the  defendant  could  not 
successfully  have  set  up  in  defense  that  he 
had  terminated  the  lease  under  the  clause 
here  in  question  by  what  he  did  in  thO'Case 
at  bar. 

If  the  plaintiff  had  a  grievance  in  the 
premises,  it  was  for  having  been  wrongfully 
«v^<^ed. 

Judgment  on  the  finding; 


(194  Ussi.  CM) 

GRAVES  V.  HICKS  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.    March  1.  1907.) 

Nkw  Tbial— Denial  or  Motion— Exckptions 

— TimxT  ExcKPnoN. 

Superior  court  rule  48  (now  rule  45)  pro- 
vides, in  relation  to  allegine  and  savinj;  excep- 
tions in  actions  at  common  law,  that  no  excep- 
tions shall  be  allowed  unless  the  same  be  alleged 
and  saved  at  the  time  when  the  mlini;  or  judic- 
ment  excepted  to  is  made,  and  the  statute  de- 
clares that  If  a  part7  desires  a  revision  of  a 
mlint:  he  shall  file  an  exception  thereto  in  writ- 
ing within  20  days  after  notice  of  the  decision, 
if  the  case  was  tried  without  a  jury.  HM,  in 
an  equity  proceeding,  that  alleKinK  exceptions 
to  the  court's  action  in  overruling  a  motion  for 
a  new  trial  in  a  paper  filed  eight  days  after  the 
decision  was  not  within  such  a  reasonable  time 
as  to  Justify  their  allowance,  especially  wliere 
the  suit,  as  between  the  plaintiff  and  principal 
defendant,  was  in  substance  an  action  at  law. 

IBd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37.  Mew  Trhii.  i  332.]  "- 


Appieal  and  Bzceptions  from  Superior  Cou:^ 
Suffolk  County. 

Action  by  George  A.  Graves  against  John 
T.  Hicks  and  another.  Petition  by  Hicks  to 
establish  exceptions.  From  a  decree  for 
plaintiff,  and  from  an  order  overruling  de- 
fendant Hicks'  motion  for  a  new  trial  (77 
N.  E.  831),  he  appeals  and  excepts.  Petition 
to  establish  exceptions  denied.  Decrees  af- 
firmed. 

John  T.  Hicks,  pro  se.  M.  J.  Creed  and  J. 
Porter  Crosby,  for  appellee. 

HAMMOND,  J.  1.  After  a  rescript  from 
this  court  to  the  superior  court  ordering  that 
the  decree  from  which  the  defendant  Hicks 
had  appealed  be,  with  a  certain  modification, 
affirmed  (Graves  v.  Hicks,  191  Mass.  102,  77 
N.  B.  831),  the  defendant  filed  a  motion  for 
a  new  trial  upon  the  ground  of  newly  dis- 
covered evidence,  and  that  the  hearing  might 
be  reopened  to  receive  further  evidence  "by 
reason  thereof."  The  hearing  upon  tlie  mo- 
tion took  place  March  23,  1906,  before  the 
Justice  before  whom,  sitting  without  a  Jury, 
the  case  was  originally  tried.  It  appears 
from  the  certificate  of  the  Judge  disallowing 
the  exceptions  that  he  filed  his  decision  over- 
rulhig  the  motion  on  March  27,  1906,  and 
written  notice  thereof  was  mailed  by  the 
clerk  and  received  by  counsel  on  the  same 
day;  that  at  the  hearing  "no  exception  was 
taken  nor  In  any  way  saved  nor  was  there 
any  Intimation  of  a  desire  to  save  any  excep- 
tion;" that  the  "first  step  toward  claiming 
or  saving  an  exception  was  the  filing  by  de- 
fendant Hicks  on  April  4,  1906,  of  a  paper 
entitled  'Claim  of  Appeal  and  Exception'  In 
which  he  recites  that  he  'both  appeals  •  •  • 
from  and  excepts  to  the  order,  finding,  deci- 
sion and  ruling  *  *  *  denying  Ills  pray- 
ers in  his  petition' " ;  and  farther,  that  "this 
was  filed  after  the  defendant  Hicks'  counsel 
bad  received  notice  of  the  plaintiff's  inten- 
tion to  present  for  entry  a  final  decree  after 
rescript  and  only  a  few  hours  before  the  time 
for  presenting  said  decree." 

There  is  a  difference  between  saving  excep- 
tions and  filing  them;  and  the  statute  which 
provides  that  exceptions  may  be  filed  within 
20  days  from  the  act  excepted  to  has  no  ref- 
erence to  the  time  when  they  should  be  al- 
leged. In  the  superior  court.  In  actions  at 
common  law,  the  matter  Is  regulated  by  rule 
48  (now  rule  45)  of  that  court:  "No  excep- 
tion shall  be  allowed  by  the  presiding  Justice, 
unless  the  same  be  alleged  and  saved  at  the 
time  when  the  opinion,  ruling,  direction,  or 
Judgment  excepted  to  is  given.  And  all  ex- 
ceptions to  any  charge  to  the  Jury  shall,  on- 
less  previously  saved,  be  alleged  before  the 
Jury  are  sent  out  When  further  instructions 
are  given  in  the  absence  of  counsel  after  the 
Jury  have  retired,  the  presiding  Justice  may 
permit  exceptions  thereto  at  any  time  with- 
in twenty-four  hours  next  following.  All  re- 
i  quests  for  Instructions  shall  be  made  in  writ- 
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tag  before  the  closing  argumeats  unless  ss^ 
cial  leave  Is  given  to  present  further  requests 
later."  As  to  the  meaning  of  this  rule  ref- 
erence may  be  had  to  Keohane,  petitioner,  179 
Mass.  69,  60  N.  B.  406.  As  said  by  Blgelow, 
C.  J.,  in  Joannes  v.  Underwood,  6  Allen,  241, 
*'this  rule  is  a  wise  and  salutary  rule;"  and 
we  think  that  the  principle  should  be  ap- 
plied to  orders  In  equity  proceedings,  espe- 
cially in  a  case  where,  as  here,  the  suit  as 
between  the  plaintiff  and  principal  defendant 
Is  in  substance  an  action  at  law.  The  paper 
alleging  the  exception  was  not  filed  until 
eight  days  after  notice  of  the  decision.  This 
was  not  a  reasonable  time.  The  bill  of  ex- 
ceptions was  therefore  rightly  disallowed  on 
the  ground  that  the  exceptions  had  not  been 
seasonably  taken.  Richards  v.  Appleby,  187 
Mass.  521,  73  N.  E.  655. 

2.  As  to  the  appeal.  The  order  overruling 
the  motion  for  a  new  trial  being  an  Inter- 
locutory order  and  no  excepttons  having  been 
properly  taken,  the  final  decree  was  properly 
entered.  Upon  the  defendant's  appeal  from 
the  final  decree  the  appeal  from  the  Inter- 
locutory decree  is  before  us.  But  the  difti- 
cutty  with  this  Is  that  the  appeal  does  not 
set  out  enough  of  the  record  to  enable  us  to 
say  upon  what  ground  the  judge  overruled 
the  motion ;  and  so  far  as  the  record  goes  It 
discloses  no  reason  for  sustaining  the  ap- 
peal. 

It  thus  appears  that  because  the  matter  is 
not  properly  before  us  we  dispose  of  this 
case  without  considering  the  merits  of  the 
contention  of  the  defendant  that  the  note'was 
paid  or  satisfied  by  the  settlement  of  January 
24,  1901,  and  the  proceedings  thereunder. 
The  plaintiff  has  however  produced  before 
us  Informally  the  record  of  the  proceedings 
which  took  place  at  the  bearing  before  the 
Judge  both  upon  the  original  trial  and  the 
motion  for  a  new  trial.  The  motion  for  a 
new  trial  was  heard  upon  the  sworn  petition 
of  Hicks,  the  affidavits  of  the  plaintiff  and 
of  one  of  his  counsel,  and  a  counter  affidavit 
of  Hicks,  with  the  exhibits  thereto  respective- 
ly annexed.  We  have  gone  over  them  all 
carefully,  and,  while  the  question  whether 
the  agreement  of  January  24,  1906,  original- 
ly covered  by  Its  terms  this  note  may  be  a 
fair  one  for  argument,  and  while  we  can  see 
that,  whether  It  did  or  did  not  cover  the 
note,  the  defendant  may  honestly  have  thought 
It  did,  and  may  still  think  so,  still  In  view 
of  the  fact  that  the  negotiations  for  a  settle- 
ment were  going  along  for  some  time ;  of  the 
nature  and  consideration  of  this  note;  the 
contents  of  the  paper  signed  by  Hicks  on 
January  90,  1906,  considered  In  connection 
with  the  affidavits  of  the  plaintiff  and  his 
counsel  as  to  the  express  statement  of  the 
plaintiff  at  the  time  the  agreement  was  car- 
ried out  that  this  note  was  not  to  be  Included 
In  the  settlement  and  as  to  the  alleged  ex- 
press assent  to  that  proposition  by  the  de- 
fendant; and  of  the  further  fact  that  the 
note  was  not  given  up  but  was  retained  by 


the  plaintiff,  we  are  satisfied  that  notwith- 
standing the  affidavits  of  the  defendant  and 
the  other  evidence  in  his  favor,  the  weight 
of  evidence  is  strongly  In  favor  of  the  propo- 
sition that  the  paper  of  January  15,  1901,  was 
only  one  of  the  steps  in  the  preliminary  ne- 
gotiations and  did  not  coutaia  the  elements 
of  the  settlement  finally  made ;  and  that,  even 
if  the  paper  of  January  24,  1906,  coveted 
this  note,  when  the  parties  met  to  carry  out 
that  settlement  it  was  finally  agreed  between 
the  plaintiff  and  defendant  that  it  should 
not  cover  the  note,  but  that  the  note  should 
still  stand  as  a  valid  obligation. 

Petition  to  establish  exceptions  denied. 

Decrees  affirmed. 


(194  Mas;.  IT  i 

POWER  V.  BEATTIE  et  at 

(Supreme  Judicial  Court  of  Massachusetts. 

Bristol.    March  1.  1907.) 

1.  NEaUQBNCE — CONTBIBUTOBY  NSGUGENCE. 

Where  plaintiff,  an  employ^  of  one  wlio  had 
contracted  to  furnish  defendants  with  stone  for 
the  construction  of  a  building,  in  driving  a  load 
of  stone  into  the  cellar,  relied  on  the  signal  of 
the  man  whom  he  had  seen  giving  directions  to 
workmen  about  the  premises,  and  who  had,  dur- 
ing the  three  or  four  days  of  plaintiff's  work, 
siven  him  the  signal  to  drive  into  the  cellar  un- 
der conditions  which  had  been  before  fonnd  to 
be  reasonably  safe,  and  when  he  reached  the 
point  where  he  could  see  the  changed  conditions 
of  the  way  into  the  cellar  it  was  impossible  for 
him  to  hold  bis  team,  he  was  not  guilty  of  con- 
tributory neglisence. 

[Kd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37.  Negligence,  §S  86-90.] 

2.  Master  and  Sebvant— Injubt  to  Tbikd 
Pebson  —  Negligence  of  EiiPLoyfi  —  Evi- 
dence. 

A  finding  of  nesligence,  on  the  part  of 
some  one  for  whose  doings  defendants  were  re- 
sponsible, in  inviting  plaintiff  to  drive  a  load 
of  stone  down  a  way  into  the  cellar  for  the 
buildin);  defendants  were  constructint;,  without 
ndvisinK  him  that  its  condition  had  been  chanKed 
for  the  worse  from  what  it  was  at  his  last  previ- 
ous trip,  is  warranted  by  evidence  that  some 
one  who,  habitually  during  plaintiffs  visits  there 
for  three  or  four  days,  appeared  to  be  exercising 
general  control  over  the  men  at  work  about 
the  place,  beckoned  him  forward,  as  he  had  on 
all  previous  occasions,  and  that  defendant's  fore- 
man and  subforeman  were  about  the  place  at 
the  time,  there  being  no  evidence  that  any  of  the 
worlanen  in  or  about  the  cellar  were  not  in  de- 
fendant's employ. 

3.  Negligence— Pleading— Dkclabatiok. 

The  declaration  alleged  that  plaintiff  was 
In  the  employ  of  R. ;  that  R.  had  contracted 
with  defendants  to  deliver  to  them  stone  for 
building  purposes  on  certain  premises  within  tlie 
control  of  defendants ;  that,  while  in  the  emploT 
of  R.  and  as  his  servant,  in^the  execution  of 
said  contract  with  defendants^  plaintiff  with  a 
team  delivered  loads  of  stone  on  said  premises; 
that  it  was  the  duty  of  defendants  to  provide 
for  R.  and  his  servants  a  safe  and  suitable  way 
for  delivery  of  said  stone  on  the  premises  within 
their  control,  but  defendants  negligently  failed 
to  do  BO,  but  furnished  plaintiff  an  unsafe,  dan- 
gerous, and  defective  way,  whereby  plaintiff  wu 
injured.  Beld,  that  the  word  "delivery,"  as  used 
in  the  declaration,  imports  a  transfer  of  posses- 
sion of  the  stone  from  R.,  through  the  agency 
of  plaintiff  to  defendants  with  the  consent  of  the 
latter  so  that  plaintiff  was  rightfully  on  their 
premises  In  making  such  transfer  and  entitled  t* 


Digitized  by 


Google 


POWER  V.  BEATTIE. 


607 


lably  safe  place  to  make  the  delivery,  or 
lable  opportunity  to  determine  for  him- 
!tber  he  would  undertake  to  make  the 
under  the  circumstances. 

L — iNBTBDCnONS. 

!  court  need  not  Kive  a  rulins  based  on 
rticular  view  of  a  portion  of  the  testi- 

stions  from   Superior  Court,  Bristol 
;    Lemuel  Le  B.  Holmes,  Judge, 
n  by  James  J.  Power  against  David 
and   otbers.     Verdict  for  plaintiff, 
ints  excepted.     Exceptions  overruled. 

declaration  was  as  follows:    . 

the  plaintiff  says  that  on  the  17th 
June,  1908,  be  was  in  the  employ  of 
ter  Rafter,  of  Taunton,  and  that  said 

had  contracted  with  the  defendants 
'er  to  tbem  certain  quantities  of  stone 
ilding  purposes  on  certain   premises 

the  control  of  the  defendants  and 
1  on  the  north  side  of  Court  street  in 
n,  in  said  county;   that  on  said  17tb 

June,  1003,  while  In  the  employ  of 
after  and  as  his  servant  In  the  ex- 

of  said  contract  with  the  defendants, 
jrses  and  a  team  he  delivered  several 
>f  said  stones  to  the  defendants  on 
'emises,  on  said  Court  street;  that  it 
le  duty  of  the  defendants  to  provide 
fter  and  his  servants  a  safe  and  sult- 
ly  for  the  delivery  of  said  stones  upon 
;mi8es  within  their  control,  but  these 
uits  carelessly  and  negligently  failed 
o,  but  did  furnish  the  plaintiff  an  un- 
iangerons,  and  defective  way,  wbere- 
I  while  in  the  exercise  of  due  care,  the 
t  was  hurt  and  injured,  to  his  great 
J." 

am  E.  Kelley,  for  plaintiff.  John  W. 
ngs  and  James  T.  Cummlngs,  for  de- 
ts. 

G,  J.  The  case  was  properly  submit- 
the  Jmy,  and  the  Instructions  request- 
the  defendant  were  rightly  refused. 
3ree  main  questions  are  extremely 
It  is  not  for  us  to  decide  upon  the 
lowever,  but  only  to  determine  wheth- 
-e  was  sufficient  evidence  to  support 
ding  by  the  Jury  for  the  plaintiff, 
lere  was  no  want  of  due  care  on  the 
the  plaintiff  in  relying  upon  the  signal 
man,  whom  he  had  seen  giving  dlrec- 
:o  workmen  about  the  premises,  and 
id,  during  the  three  or  four  days  of 
rk,  given  him  the  signal  to  drive  into 
lar,  imder  conditions  which  had  been 
found  to  be  reasonably  safe.  There 
idence  that  when  he  reached  the  point 
he  could  see  the  changed  condition  of 
ly  Into  the  cellar,  it  was  Impossible 
1  to  hold  his  team.  Although  the  force 
evidence  was  considerably  shaken  up- 
ss-examinatton,  yet  upon  the  whole  it 
be  Bald  that  there  was  insufficient 
for  finding  the  fact  to  be  as  stated  by 
intlff.   If  there  were  no  negligence  on 


his  part  ,In  driving  his  heavily  loaded  gear 
upon  the  sidewalk,  and  if  after  reaching 
this  place,  which  was  the  first. point  on  his 
route  from  which  he  could  see  the  changed 
and  dangerous  condition  of  the  way  over 
which  be  was  to  drive  into  the  cellar,  it  was 
beyond  his  power  to  stop  his  team,  In  that 
case  the  burden  upon  him  of  showing  bis 
own  due  care  was  sustained.  If  the  Jury 
fo\ind  this  to  be  the  situation,  then  there  was 
no  occasion  for  the  application  of  the  maxim. 
Volenti  non  fit  Injuria. 

2.  If  the  evidence  of  the  plaintiff  t>e  taken 
at  Its  full  value,  It  warranted  a  finding  that 
although  he  knew  of  the  excavation  going 
on  in  the  cellar,  and  the  likelihood  of  gen- 
eral changed  conditions  there,  yet  habitually 
during  his  experience  one  who  appeared  to  be 
exercising  general  control  over  the  men  at 
work  about  the  place  bad  beckoned  him  for- 
ward, and  at  all  such  times  be  had  been  able 
to  drive  Into  the  cellar  with  safety,  and  that 
be  bad  l>een  In  the  habit  of  stopping  on  the 
opposite  side  of  the  street  to  await  this  In- 
vitation. Altbongh  the  plaintiff  was  unable 
to  Identify  this  man,  nevertheless  It  appear- 
ing that  the  defendants  employed  a  foreman 
and  a  snbforeman,  both  of  whom  were  upon 
or  about  the  premises  at  the  time  of  the  ac- 
cident, the  Jury  may  have  Inferred  in  con- 
nection with  other  evidence  that  one  of  these 
men  gave  the  signal  to  drive  forward.  Both 
these  men  testified  that  they  did  not  call  to 
the  plaintiff  to  come  on,  but  this  particular 
testimony  may  have  been  discredited  by  the 
Jury.  As  It  did  not  appear  that  any  other 
workmen  were  In  or  about  the  cellar  save 
those  In  the  employ  of  the  defendants,  the 
Jury  might  have  found  that  a  man,  who  for 
three  or  four  days  bad  been  giving  directions 
to  the  workmen,  and  who  had  continuously 
told  the  plaintiff  to  come  on,  whenever  be 
had  driven  Into  the  cellar,  was  acting  under 
the  authority  of  the  defendants.  All  these 
circumstances  together  are  enough  to  sup- 
port a  finding  of  negligence  on  the  part  of 
some  one  for  whose  doings  the  defendants 
were  responsible,  in  thus  inviting  the  plain- 
tiff to  drive  down  the  way  without  advising 
him  that  its  condition  had  been  changed  for 
the  worse  from  what  it  was  at  his  last 
previous  trip.  There  was  also  evidence  from 
both  the  plaintiff  and  Sheedy  that  the  con- 
dition of  the  way  Into  the  cellar  at  the  time 
of  the  accident  was  such  as  to  make  It  danger- 
ous to  drive  a  heavily  loaded  team  over  it. 

8.  The  averments  of  the  plaintiff's  declara- 
tion at  the  lowest  set  up  an  employment  of 
the  plaintiff  by  Rafter  as  a  driver  and  the 
delivery  as  such  driver  of  quantities  of  stone 
to  the  defendants  on  the  premises  for  the 
purpose  of  building,  and  a  statement  of  the 
duty  on  the  part  of  the  defendants  to  provide 
for  Rafter  and  bis  servants  a  safe  place  for 
the  delivery  of  the  stone.  The  word  "deliv- 
ery" as  thus  used  should  not  be  construed  in 
a  narrow  or  technical  sense,  and  when  read 
in  connection  with  the  other  language  of  the 
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declaration  It  Imports  a  transfer  of  po88e»- 
Blon  of  the  stone  from  Rafter  through  the 
agency  of  the  plaintiff  to  the  defendants, 
with  the  tatter's  consent  This  being  so,  a 
person  engaged  in  such  delivery  was  right- 
fully upon  the  premises  of  the  defendants, 
and  was  entitled  to  a  reasonably  safe  place 
In  which  to  make  the  delivery,  or  a  reason* 
able  opportonlty  to  determine  for  himself 
whether  he  would  undertake  to  make  the  de- 
livery under  all  the  circumstances.  While 
the  declaration  Is  not  to  be  commended  as 
pleading.  It  is  sufficient  upon  all  the  evidence 
to  support  the  verdict. 

4.  What  has  been  said  disposes  of  all  the 
requests  for  rulings  except  12.  This  was 
properly  refused.  "A  trial  Judge  cannot  be 
required  to  give  a  ruling  based  upon  some 
particular  view  of  a  portion  of  the  testi- 
mony." Shattuck  V.  Eldredge,  178  Mass.  165- 
168,  68  N.  E.  377. 

Exceptions  overruled. 


OM  Haas.  88t) 

SUTTON  T.  GOODMAN. 

(Sopreme  Judicial  Court  of  Maaaachnaetta, 

Suffolk.    Feb.  28,  1907.) 

1.  Landlord  and  Tenant  —  Skoubitt  »ob 
Rknt  —  Tebmination  of  Lbase  —  Reoovbbt 
OF  Secdbitt— Pbimatubi;  Action. 

The  act  of  a  leaaor,  on  failure  of  the  leasee 
to  pay  a  monthly  rental  when  due,  in  declaring 
by  notice  to  such  lessee  that  bis  leaae  waa  void 
under  its  terms,  was  a  termination  thereof; 
and  an  action,  commenced  after  the  lessee's  evic- 
tion pursuant  to  such  notice,  to  recover  a  de- 
posit made  by  him  as  security  for  the  perform- 
ance of  the  terms  of  the  lease,  was  not  prema- 
ture. 

2.  Same— Termination  of  Lease— Rioht  to 
MoNTHiT  Rental. 

Where,  on  a  lessee's  fallnre  to  pay  a  cer- 
tain monthly  rental  doe  on  the  lat  day  of  the 
month,  the  lessor  on  the  2d  day  thereof  declared 
by  notice  to  the  lessee  that  bis  lease  waa  void, 
and  later  in  the  month  evicted  him  from  the 
leased  premises,  the  lessor's  rifcht  to  recover  rent 
for  the  month  was  destroyed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  82.  Landlord  and  Tenant  {  787.] 
a  Same— LiABiLrrr  fob  Rent  Aitbb  Tebmin- 
ation OF  Lease. 

Where  a  lessee  covenanted  In  his  lease  to 
pay  rent  durinic  the  term  thereof  and  for  such 
further  time  as  he  should  hold  the  premises,  he 
was,  on  eviction  therefrom  after  default  liable 
for  the  payment  of  rent  at  the  rate  stated  in  the 
leas*  for  the  time  between  its'  termination  and 
his  eviction ;  and  hence  the  lessor  was  entitled 
to  deduct  such  amount  from  a  deposit  made  by 
the  lessee  as  security. 

[Ed.  Note.— For  cases  In  point  see  Cent  DUc. 
vol.  82.  Landlord  and  Tenant  I  796.] 

Exceptions  from  Supreme  Judicial  Court, 
Suffolk  Connty. 

Action  by  one  Sutton  against  one  Goodman 
to  recover  a  deposit  made  as  security  for 
performance  of  terms  and  obligations  of  a 
lease.  From  a  Judgment  for  complainant 
defendant  brings  .exceptions.  Exceptions 
sustained,  nnless  complainant  consents  to 
remit  a  portion  of  the  amount  recovered. 

Contract  to  recover  $300  deposited  with 
defendant  aa  security  under  a  leasa.    The 


lease  was  to  one  Harris,  and  plaintiff  clalo- 
ed  under  an  assignment  from  him.  Defend- 
ant asked  the  court  to  give  the  following 
instructions.  In  snbstance :  (1)  That  plaintiff 
had  no  claim  against  defendant  (2)  That 
any  cause  of  action  plalntlfF  bad  would  not 
accrue  until  the  date  set  for  the  terminatioa 
of  the  lease.  dS)  That,  If  Harris  made  s 
breach  of  the  lease,  Goodman  was  oititled 
to  damages.  (4)  That,  If  Harris  made  a 
breach,  Goodman  was  entitled  to  bold  back 
out  of  the  $300  enough  to  make  himself 
whole.  (5)  That  the  fact  that  Goodman  us- 
ed bis  power  nnd«  the  lease  to  annul  it 
did  not  constitute  a  waiver  of  Ooodman't 
right  to  recoup  himself  for  damages  out  of 
the  $300.  (6)  That  Goodman  was  entitled  to 
charge  against  the  $300  the  difference  be- 
tweeen  $76  a  month,  the  amount  reserved 
in  the  lease,  and  $53  a  montli,  which  was 
the  best  Goodman  could  get  from  a  new 
tenant  (8)  That  Goodman  will  hare  tbe 
right  to  charge  up  against  the  deposit  of 
$300  tbe  loss  which  shall  accrue  to  him  on 
account  of  the  breach  of  the  lease  by  Har- 
ris during  the  time  that  the  lease  Was  to  run, 
to  wit,  five  years  from  tbe  date  thereof. 
The  court  refused  to  give  tbe  mllnss  re- 
quested, found  for  plaintiff,  and  defendant 
excepted. 

Harrison  Dunham,  tor  i^aintlff.  James  EL 
Tonng  and  John  W.  Hathaway,  for  de- 
fendant 

SHELDON,  J.  By  the  terms  of  the  lease 
to  Harris,  the  plalntifTs  assignor,  It  was  to 
become  null  and  void  at  the  defendant's  op- 
tion, upon  the  failure  by  the  lessee  to  pay 
any  or  either  of  tbe  monthly  payments  of 
rent  when  due.  Harris  paid  the  rent  np  to 
the  Ist  day  of  January,  but  failed  to  pa? 
tbe  monthly  rent  which  became  due  In  ad- 
vance on  that  day.  Thereupon  the  defend- 
ant on  January  2,  1905,  by  notice  to  Harris, 
declared  the  lease  null  and  void,  and  after- 
wards actually  ejected  him  from  the  leased 
premises,  upon  an  execution  taken  out  on  a 
Judgment  obtained  against  him  under  Rev. 
Laws,  c.  181,  §  3.  The  plaintiff  now  sues  to 
recover  the  deposit  made  by  Harris  as  se- 
curity for  the  performance  by  him  of  the 
terms  and  obligations  of  the  lease;  and  tbe 
defendant  claims  that  the  action  was  prema- 
turely brought  and  cannot  he  malntalDed. 
and  that  be  at  any  rate  has  the  right  to 
deduct  from  the  amount  of  the  deposit  all 
that  he  has  lost  and  Is  liable  to  lose  bj 
Harris'  breach  of  the  terms  of  tbe  lease  and 
by  the  t&ct  that  it  has  been  found  Impossible 
to  relet  the  premises  except  for  a  much  small- 
er rent  than  was  reserved  In  tbe  original 
lease.  Tbe  specific  questions  which  come 
before  us  are  upon  the  defendant's  exception 
to  the  court's  refusal  to  give  certain  rnhngt 
for  which  he  asked. 

It  waa  Impossible  to  rule  that  tbe  plalnttff 
had  no  claim  against  the  defendant  Donht- 
less  her  rights  are  no  greater  than  those  tf 
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Barrls  would  have  been;  bnt  he  could  him- 
self have  maintained  an  action  upon  the  de- 
fendant's covenant  to  repay  the  deposit  to 
blni.  Tne  defendant  had  choaen  to  termi- 
nate the  lease,  and  It  had  become  null  and 
void.  This  'was  the  expiration  of  the  lease 
within  the  meaning  of  those  words  In  the 
defendant's  covenant  The  provisions  of 
Sev.  Laws,  c.  129,  {  8,  do  not  apply  here; 
but  even  If  the  rent  for  the  month  of  Janu- 
ary could  be  apportioned  under  that  statute 
<8ee  Wlthlngton  v.  Nichols,  187  Mass.  576, 
73  N.  E.  855)  yet  aa  the  defendant  actually 
ejected  Harris  on  the  22d  day  of  that 
month,  he  could  not  be  entitled  to  deduct 
more  than  twenty-two  days'  rent,  which 
would  leave  in  uis  hands  a  considerable 
amount  for  which  the  plaintiff,  at  the  date 
of  her  writ,  had  a  clear  right  of  action.  For 
the  same  reason  the  action  was  not  prema- 
turely brought.  The  first,  second  and  third 
requests  could  not  have  been  given. 

The  sixth  and  eighth  requests  rightly  were 
refused.  The  lease  became  terminated  when 
the  defendant  exercised  his  option  to  declare 
it  null  and  void.  It  did  not,  as  in  Taylor  y. 
Finnlgan,  189  Mass.  568,  76  N.  E.  203,  2  li. 
R.  A.  (N.  S.)  973,  contain  any  covenant  by 
Harris  to  make  up  any  loss  of  rent  that 
might  follow  such  a  termination.  Having 
termhiated  the  lease  and  evicted  the  lessee, 
the  defendant,  under  the  terms  of  this  lease, 
bad  no  further  claim  against  the  lessee. 

The  fourth  and  fifth  requests  are  in  them- 
selves correct  statements  of  the  law.  Wheth- 
er they  are  applicable  to  the  case  and  should 
have  been  given  depends  upon  whether  It 
appears  that  the  defendant  has  sustained 
any  damage  which  he  has  the  right  to  deduct 
from  the  deposit.  Harris*  default  was  a 
failure  to  pay  the  rent  which  was  payable 
in  advance  on  the  first  day  of  January  for 
that  month.  The  defendant,  as  he  had  a 
right  to  do,  terminated  the  lease  on  the  sec- 
ond day  of  January;  but  Harris  continued 
to  occupy  the  leased  premises  until  January 
22d,  when  the  defendant  actually  evicted 
blm.  Under  Harris'  covenant  In  the  lease  to 
pay  the  rent  during  the  term  "and  for  such 
further  time  as  said  Harris  may  hold  the 
said  premises,"  the  defendant  could  require 
him  to  pay  rent  until  the  premises  were 
actually  given  up,  unless  he  had  lost  this 
right  by  his  eviction  of  Harris  during  the 
month.  This  eviction  was  lawful,  for  It  was 
in  accordance  with  the  covenants  of  the 
lease.  Harris'  default  was  without  excuse; 
he  should  have  paid  the  rent  that  became 
due  and  payable  on  the  first  day  of  January. 
But  this  monthly  rent  was  an  indivisible 
item;  and  while  it  was  payable  In  advance 
t>efore  the  defendant  elected  to  terminate 
the  lease,  yet  tbat  election  and  termination 
of  the  tenant's  rights  destroyed  the  right 
which  the .  defendant  previously  had  to  re- 
quire the  payment  of  the  rent  for  that  month, 
and  destroyed  it  as  to  the  whole  amount  of 
that    rent     Hammond    t.    Thompson,    168 
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Mass.  531,  47  N.  E.  187.  There  can  be  ap- 
portionment of  the  rent  Enowles  v.  May- 
nard,  13  Mete.  362;  Dexter  v.  Phillips,  121 
Mass.  178,  180,  23  Am.  Rep.  261.  But  Harris 
continued  In  occupation  until  January  22, 
when  the  defendant  expelled  him  and  took 
possession.  The  defendant's  right  to  recover 
rent  as  such  for  the  month  of  January  was 
destroyed  by  bis  termination  of  tbe  lease  on 
the  second  day  of  the  montli.  Smith  v. 
Shepard,  16  Pick.  147,  25  Am.  Dec.  432; 
Nicholson  V.  Munlgle,  6  Allen,  215.  Tbe 
lease  expired  accordingly  on  tbe  2d  day  of 
January,  and  the  defendant  lost  his  right  to 
the  rent  for  that  month. 

But  Harris  under  his  covenant  was  held 
to  pay  rent  at  the  rate  stated  in  the  lease 
for  the  20  days  during  which  he  occupied 
after  Its  termination;  and  tbe  defendant 
had  tbe  right  to  deduct  this  amount  from 
the  deposit  which  was  made  as  security. 
Rice  V.  Loomls,  139  Mass.  302,  1  N.  E.  648. 
The  attention  of  the  Justice  was  called  by 
the  requests  to  this  subject,  and  we  are  of 
opinion  that  the  fourth  and  fifth  requests 
should  have  been  given.  Emmes  v.  Peeley, 
132  Mass.  346.  It  Is  not  necessary  however 
that  the  whole  case  should  be  retried.  Tbe 
defendant  Is  entitled  to  no  further  deduction 
than  the  amount  of  rent  for  20  days,  which 
would  be  $50,  or  one-sixth  part  of  tbe  de- 
posit The  order  will  be  that  If  the  plaintiff 
shall  remit  the  sum  of  $51.16,  being  one- 
sixth  part  of  the  finding  in  ber  favor,  the 
exceptions  are  to  be  overruled;    otherwise. 

Exceptions  sustained. 


(194   Mass. 

CODWISB  V.  LIVBRMORE  et  al. 


445) 


lilVERMORE  et  al.  v.   CXIDWISB. 

(Supreme  Judicial  Court  of  Maasachusetts. 

Norfolk.    Feb.  28,  1907.) 

1.  Appbai.— Rkcobd— Statbmert  or  Facts. 

Where,  at  the  hearing  of  an  appeal  from 
the  probate  court  before  a  single  justice  of  the 
Supreme  Judicial  Court,  a  decree  was  made  up- 
on tbe  evidence  heard  by  him,  which  included 
a  report  of  an  auditor  appointed  by  the  probate 
court,  and  no  findings  of  fact  were  filed,  and 
no  part  of  the  evidence  was  recorded,  except  the 
anditor's  report,  and  all  exceptions  were  waived, 
the  decree  must  be  affirmed,  unless  tbe  siDcle 
justice  had  no  jurisdiction  to  enter  the  same. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dijf. 
vol.  3.  Appeal  and  Error,  §J  2900-2904.] 

2.  Courts— Pbobatb  Coubts— Appeals— Aa- 
6IGNIKQ  Erbobs. 

Rev.  Laws,  c.  162,  8  10,  provides  that,  upon 
the  entry  of  an  appeal  from  the  probate  court 
in  the  Supreme  Judicial  Court,  the  appellant 
shall  file  a  statement  of  his  objections  to  tbe 
act  anpealed  from,  and  that  so  much  of  the  rec- 
ord of  the  probate  court  as  relates  to  the  appeal 
shall  be  filed  upon  the  entry  of  the  app(»tl, 
or  as  soon  aa  may  be  thereafter.  Held,  that 
the  objections  to  the  decree  appealed  from  must 
be  filed  simultaneously  with  the  entry  of  ths 
appeal. 

3.  Sauk— Pbesxrtation  or  Oboundb  or  Rb- 

VIEW. 

The  objections  filed  upon  the  entry  of  an 
appeal  from  the  probate  court  to  the  Suprem* 
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Judicial  Conrt  most  disclose  tbe  issue  to  be  tried, 
beinK  in  the  nature  of  an  assignment  of  errors. 

4.  Same— ItEQtrisiTES  of  Appeal. 

Tlie  right  of  apppal  from  the  probate  conrt 
to  the  Supreme  Judicial  Court  being  given  sole- 
ly by  statute,  tbe  requirements  of  the  statute 
governing  and  regulating  such  appeal  must  be 
complied  with. 

5.  Same. 

Where,  on  an  appeal  from  the  probate  court 
to  the  Supreme  Judicial  Court  by  an  executor, 
a  statement  of  objections  was  filed  by  him,  the 
court  acquired  jurisdiction  of  bis  appeal. 
0.  Saue— Pbesentation  of  Gbodnds  or  Rx- 

VIEW. 

A  statement  of  objections  filed  on  entry 
of  an  appeal  by  an  executor  from  the  probate 
court  to  the  Supreme  Judicial  Court  was  suffi- 
cient, notwithstanding  the  objections  were  set 
forth  argomentatively.  and  in  many  instances 
by  a  statement  of  the  reason  for  the  objection, 
rather  than  the  objection  itself. 

Appeal  from  Supreme  Jadldal  Court,  Nor- 
(oIlE  County. 

Probate  proceedings  between  George  A.  P. 
Codwlse,  executor,  and  Georgiana  S.  Liver- 
more  and  another.  From  a  decree  of  the 
probate  court,  both  parties  appealed  to  the 
Supreme  Judicial  Court  From  the  decree  en- 
tered by  a  single  Justice  of  the  Supreme  Ju- 
dicial Court,  Georgiana  S.  Silvermore  and 
another  appeal.  Decree  of  the  single  Justice 
dfllrmed. 

C.  E.  Washburn,  for  appellants.  Hiram 
P.  Harrlman,  for  appellee. 

SHEIiDON,  J.  As  tbe  exceptions  filed 
In  these  cases  have  been  waived,  nothing 
Is  before  us  but  the  appeal  from  the  decree 
made  by  a  single  Justice  of  this  court.  It 
appears  that  this  decree  was  made  upon  evi- 
dence heard  by  him,  which  included  the  re- 
port of  an  auditor  appointed  by  the  probate 
court  No  findings  of  fact  have  been  filed, 
and  no  part  of  the  evidence  Is  before  us,  ex- 
.fept  the  report  of  the  auditor.  Unless  there- 
fore It  appears  that  the  single  Justice  had  no 
Jurisdiction  to  enter  tbe  decree  appealed  from, 
we  must  affirm  his  decree.  Hodgdon  v.  Ful- 
ler (Essex,  Jan.  1907)  79  N.  E.  749;  Slack 
V.   Slack,  123  Mass.  443. 

But  the  residuary  legatees  contend  that  on 
the  appeal  of  the  executor  from  the  decree 
of  the  probate  court  he  was  restricted  to  the 
matters  stated  in  the  reasons  of  appeal  filed 
by  him;  that  the  Jurisdiction  of  this  court 
was  limited  to  considering  the  objections  or 
reasons  of  appeal  so  filed;  that  these  objec- 
tions should  have  pointed  out  specific  errors 
In  tbe  decree  appealed  from,  or  else  the  ap- 
peal should  have  been  dismissed;  that  the 
objections  filed  by  the  executor  in  these  cases 
showed  no  such  specific  errors,  but  merely  re- 
cited certain  facts  which  might  be  us^  In 
explanation  or  support  of  the  executor's  con- 
tentions; afid  so  that  the  single  Justice  had 
no  jurisdiction  to  make  the  decree  appealed 
from.  In  our  opinion  this  contention  cannot 
be  sustained. 

Tbe  history  of  the  legislation  on  this  sub- 
ject Is  contained  In  Bartlett  v.  Slater,  183 
Mass.  152,  C6  N.  E.  631.    For  tbe  reasons 


there  stated,  the  decisions  made  prior  to  1888 
as  to  reasons  of  appeal  then  required  to  be 
filed,  are  not  now  applicable  to  their  full  ex- 
tent, although  It  is  still  true,  as  was  held  In 
that  case,  that  tbe  objections  to  the  decree 
appealed  frpm  must  be  filed  In  this  court 
simultaneously  with  the  entry  of  tbe  appeal, 
and  that  these  objections  must  disclose  tbe 
Issue  to  be  tried,  being  in  the  nature  of  ao 
assignment  of  errors,  and  that  the  jurisdic- 
tion of  the  court  to  try  the  case  on  the 
appeal  depends  upon  compliance  with  the 
conditions  imposed  by  tbe  statute.  Rev. 
Laws,  c.  162,  {  10;  Cowden  v.  Jacobaon,  165 
Mass.  240,  43  N.  E.  98;  Harris  v.  Harris. 
153  Mass.  439,  26  N.  E.  1117:  Murphy  v. 
Walker,  131  Mass.  341. 

But  It  never  has  been  held  that  such  a 
statement  was  to  be  construed  with  the  strict- 
ness that  would  be  applicable  to  a  pleadhit 
at  common  law.  A  statement  of  objections 
In  this  case  was  filed  by  the  executor,  and 
the  conrt  thus  acquired  Jurisdiction  of  bis 
appeal.  Bartlett  v.  Slater,  183  Mass.  152.  66 
N.  E  631.  It  would  be  enough  to  say  that 
for  this  reason  the  decree  of  the  single  justice 
must  be  affirmed,  as  neither  the  evidence  aor 
the  grounds  upon  which  It  was  entered  are 
before  us.  But  In  our  opinion  the  statement 
filed  by  the  executor  gave  full  notice  to  tbe 
other  parties  In  Interest  that  his  objectloa 
was  to  that  part  of  the  decree  which  reduced 
the  amount  to  be  allowed  to  him  for  fees  of 
himself  and  others  from  the  sum  which  he 
claimed  to  the  sum  of  $5,000.  His  objections 
are  set  forth  argumentatlvely  and  In  many 
Instances  by  a  statement  of  the  reason  for  tbe 
objection  rather  than  of  the  objection  itselt 
But  It  Is  Impossible  to  read  through  his  state- 
ment of  objections  without  seeing  clearly  that 
tbe  issue  which  he  intends  to  raise  Is  that 
which  we  have  stated.    This  Is  enough. 

Accordingly,  the  decree  of  the  single  Justice 
must  be  affirmed ;  and  It  Is 

So  ordered. 


(US  Mass,  at 

BRADFORD,  Treasurer,  v.  CITY  OP 

CAMBRIDGE. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.    March  6.  1907.) 

1.  Paxxpebs— Insane  Cbihinals— Sufpoh  tf 
State  Asylum— laABiLiTT  of  Citt. 

That  paupers  having  their  settlement  la  • 
city  were  convicted  criminals,  serving  their  sen- 
tences, when  they  were  adjudged  insane,  sua 
removed  to  the  State  Asylum  for  Insane  Crim- 
inals, did  not  affect  the  liability  of  tbe  dtr 
for  tiieir  support  at  the  asylum. 

2.  Same— Liability  of  County. 

Rev.  Laws,  c.  225.  $  111,  providing  that  tte 
expense  of  supporting  a  prisoner  removed  from 
a  jail  or  bouse  of  correction  to  the  »t»t« 
asylum  shall  be  paid  by  the  county  from  vliick 
he  is  removed,  does  not  apply  to  transfen  to 
that  part  of  the  state  farm  known  as  tbe  "Stst* 
Asylum  for  Insane  Criminals." 
8.  Same— Notice  to  City. 

If  a  city  was  entitled  to  notice  that  t»» 
commonwealth  was  supporting  paupers  htviog 
their  settlement  in  such  city  at  the  State  Asjlsm 
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for  Insane  Criminals  tinder  a  claim  for  re- 
imbursflinent,  the  receipt  by  the  city  of  bills  for 
such  snpport,  without  objection,  must  be  recard- 
ed  as  constituting  sufficient  notice  or  a  waiver 
of  a  more  formal  notice. 

Exceptions  from  Superior  Court,  Suffolk 
County;  Daniel  W.  Bond,  Judge. 

Action  by  one  Bradford,  treasurer,  against 
the  city  of  Cambridge.  From  a  judgment  for 
plaintiff,  both  parties  brli%  exceptions.  De- 
fendant's exceptions  overruled,  and  plaintUTR 
exceptions  sustained. 

Dana  Malone,  Atty.  Gen.,  and  Jas.  F.  Cur* 
tis,  Asst  Atty.  Gen.,  for  plaintiff.  Gilbert  A. 
A.  Pevey,  City  Sol.,  for  defendant 

MORTON,  J.  This  is  an  action  of  contract 
by  the  Treasurer  and  Receiver  General  to 
recover  of  the  defendant  in  as  many  different 
counts  for  the  support  at  the  State  Asylum 
for  Insane  Criminals  at  Brldgewater  of  nine 
insane  paupers  all  of  whom,  except  one  whose 
support  is  declared  for  In  the  second  count, 
had  been  convicted  of  various  crimes,  and 
committed  to  different  penal  institutions, 
from  ■which,  during  their  respective  sentences, 
after  having  been  duly  adjudged  insane,  they 
were  removed  to  the  asylum  at  Brldgewater. 
In  two  Instances  the  paupers  were  trans- 
ferred from  the  Worcester  Insane  Hospital 
to  which  they  had  been  previously  removed. 
But  no  point  is  made  of  that  by  the  defend- 
ant The  case  was  heard  on  agreed  facts  by 
the  court  sitting  without  a  Jury,  and  the 
court  found  for  the  plaintiff,  for  the  full 
amounts  claimed  in  all  of  the  counts  except 
the  eighth  and  ninth.  The  court  found  for 
the  defendant  on  the  eighth  count,  and  for 
the  plaintiff  for  a  part  only  of  the  amount 
claimed  on  the  ninth  count.  The  case  la 
here  In  exceptions  by  both  parties. 

It  Is  agreed  that  each  of  the  paupers  had 
bis  legal  settlement  and  residence  In  Cam- 
bridge at  the  time  of  bis  commitment  to  the 
asylum  at  Brldgewater,  and  that  each  was  an 
Insane  pauper  without  kindred  or  other  per- 
sons bound  by  law  to  support  him  and  of  sutU- 
dent  ability  to  do  so,  and  that  the  common- 
wealth supported  each  In  the  asylum  at 
Brldgewater  during  the  periods  alleged.  It 
is  also  agreed,  though  this  does  not  appear 
In  the  statement  of  facts,  that  no  sufficient 
secnrlty  was  taken  for  their  support  to  the 
oatisfactlon  of  the  trustees,  and  that  the  only 
notices  received  by  the  defendant  of  the 
transfers  to  the  asylum  at  Brldgewater  were 
the  bills  that  were  rendered  quarterly  from 
the  respective  dates  of  transfer  by  the  plain- 
tiff to  the  defendant  for  their  support. 

'We  do  not  understand  the  defendant  to 
Question  the  regularity  or  validity  of  the 
transfers.  In  fact  we  understand  it  substan 
tlally  to  concede  that  they  were  valid.  The 
principal  question  is  whether  the  fact  that 
the  panpers  were  convicted  criminals  serving 
their  sentences  when  they  were  adjudged 
Insane  and  removed  to  the  asylum  at  Bridge- 
water  affects  the  liability  of  the  defendant. 


That  question  would  seem  to  have  been  set- 
tled so  far  as  the  state  lunatic  hospitals  are 
concerned  by  Smith  v.  Lee,  12  Allen,  510, 
where  it  was  held  that  the  town  hi  which  he 
had  his  settlement  was  liable  for  the  support 
of  an  Insane  pauper  who,  during  his  confine- 
ment under  sentence  In  a  house  of  correction, 
had  been  duly  committed  by  a  judge  of  pro- 
bate to  a  lunatic  hospital.  The  only  differ- 
ence between  that  case  and  this  would  seem 
to  be  that  here  the  commitments  were  made 
to  the  State  Asylum  for  the  Insane  at  Bridge- 
water.  But  that  is  an  institution,  it  seems 
to  us,  where  cities  and  towns  are  liable  for 
the  support  of  their  settled  insane  paupers  iis 
they  are  at  lunatic  hospitals.  The  original 
design  seems  to  have  been  to  furnish  accom- 
modations for  chronic  Insane  men  of  the 
pauper  and  harmless  .classes  In  connection 
with  the  hospital  and  almshouse  department 
of  the  state  workhouse  at  Brldgewater,  in 
other  words  to  establish  a  sort  of  insane  asy- 
lum (St.  1886,  p.  168,  c.  219) ;  and  the  state 
board  of  health,  lunacy  and  charity  was  giv- 
en power  to  transfer  Inmates  from  the  state 
almshouse  and  the  several  lunatic  hospitals. 
Subsequently  it  was  provided  that  "so  much 
of  the  hospital  and  almshouse  departments  of 
the  state  farm  at  Brldgewater  as  was  es- 
tablished for  the  care  and  maintenance  of 
insane  men"  should  be  known  and  designated 
as  the  "State  Asylum  for  Insane  Criminals" 
(St  1895.  p.  436,  c.  390),  and  the  board  of 
lunacy  and  charity  was  authorized  to  make 
transfers  to  and  from  the  state  lunatic  hos- 
pitals and  the  asylum  thus  established,  and 
to  transfer  and  commit  to  it  any  Inmate  of  a 
lunatic  hospital  or  of  the  Worcester  Insane 
Asylum  or  of  the  state  farm  coming  within 
the  description  of  the  persons  named  in  St 
1894,  p.  240,  c.  251.  The  same  provision  was 
also  made  for  the  discharge  of  persons  com- 
mitted to  this  asylum  as  for  the  discharge 
of  persons  committed  to  state  lunatic  hospi- 
tals. It  is  plain,  therefore,  we  think  that  the 
asylum  at  Brldgewater  is  to  be  regarded  as 
a  part  of  the  system  adopted  by  this  Com- 
monwealth for  taking  care  of  its  insane  rath- 
er than  as  a  part  of  the  system  adopted  by  It 
for  the  purpose  of  taking  care  of  Its  crimi- 
nals. It  is  true  that  in  certain  cases  the  time 
of  confinement  in  the  asylum  Is  to  be  com- 
puted as  a  part  of  the  time  of  Imprisonment 
but  that  does  not  alter  the  fact  that  those 
committed  to  the  asylum  are  there  for  treat- 
ment as  Insane  persons  and  not  for  confine- 
ment as  criminals,  and  it  follows  that  the 
general  provision  in  regard  to  the  payment  of 
the  charges  for  the  support  of  insane  persons 
having  known  settlements  in  this  common- 
wealth applies  to  those  supported  In  the 
Asylum  for  Insane  Criminals  at  Brldgewater. 
Rev.  Laws,  c.  87,  {  79.  See  Shrewsbury  v. 
Worcester,  180  Mass.  38,  61  N.  El.  260.  The 
case  of  Gleason  v.  West  Boylston,  136  Mass. 
489,  relied  on  by  the  defendant  differs  widely 
from  the  case  at  bar. 
The  defendant  farther  contends  that  tha 
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proTlstons  of  Rev.  Laws,  c.  225,  i  111,  apply, 
and  that  it  Is  not  liable  under  the  first  count 
or  under  any  of  the  other  counts  for  any 
support  since  January  1,  1902,  when  the  Re- 
vised Laws  went  into  effect.  It  also  con- 
tends in  regard  to  some  of  the  counts  that  it 
Is  not  liable  because  no  notice  was  given  to 
it  Section  111  so  far  as  applicable  Is  as  fol- 
lows: "The  expense  of  supporting  a  state 
prison  convict  who  is  committed  to  a  state 
insane  bospital  shall  be  paid  by  the  common- 
wealth." So  far  as  this  is  concerned  the 
conclusive  answer  is  tliat  no  support  is 
claimed  for  a  state  prison  convict  during  the 
term  of  his  sentence  which  Is  what  the  stat- 
ute manifestly  refers  to.  The  first  count  is 
the  only  count  referring  to  a  state  prison  con- 
vict and  the  period  for  which  support  is 
claimed  In  that  did  not  begin  until  after  his 
sentence  had  expired.  '  The  section  then  goes 
on:  "The  expense  of  supporting  a  prisoner 
who  is  removed  from  a  jail  or  house  of  cor- 
rection to  the  state  farm  shall  be  paid  into 
the  treasury  of  the  commonwealth  by  the 
county  from  which  be  is  removed,  and  the 
amount  thereof  shall  be  determined  by  the 
state  board  of  charity."  It  was  upon  this 
that  the  ruling  of  the  court  in  favor  of  the 
defendant  on  the  eighth  count  and  in  part 
on  the  ninth  count  was  evidently  based.  But 
we  think  that  tills  has  nothing  to  do  with 
transfers  to  that  department  of  the  state 
farm  Icnown  as  the  "State  Asylum  for  In- 
sane Criminals."  The  statute  from  which 
the  provision  originally  came  referred  only  to 
the  transfers  of  vagrants  from  bouses  of  cor- 
rection to  the  state  workhouse  (St.  1876,  p. 
73,  c.  96),  and  as  found  in  the  Revised  Laws 
the  provision  manifestly  refers  to  section  94 
in  the  same  chapter  which  also  comes  by  suc- 
cessive re-enactments  from  St.  1876,  p.  73, 
C.  90.  Moreover  sections  101  and  102  in  re- 
gard to  the  removal  ot  insane  criminals  plain- 
ly show  that  a  distinction  is  made  between 
a  removal  to  the  state  farm  and  a  removal 
to  the  state  asylum  for  insane  criminals. 
We  think  therefore  that  the  ruling  In  favor 
of  the  defendant  under  the  eighth  count  and 
in  part  for  the  defendant  under  the  ninth 
count  so  far  as  based  on  this  ground  was 
wrong,  and  that  there  should  have  been  a 
finding  for  the  plaintiff  for  the  full  amount 
claimed  on  each  count. 

The  remaining  objection  relates  to  the 
matter  of  notice.  If  the  defendant  was  en- 
titled to  notice  (as  to  which  see  Adams  v. 
Ipswich,  116  Mass.  570)  then  the  quarterly 
bills  which  showed  that  the  commonwealth 
was  furnishing  support  under  a  claim  for  re- 
imbursement, and  which  were  received  by 
the  defendant  without  objecting  to  such  sup- 
port must  be  regarded  as  constituting  a  suffi- 
cient notice  and  as  having  been  so  received 
by  the  defendant,  or  in  other  words  as  con- 
stituting a  waiver  by  It  of  a  more  formal 
notice.  Smith  v.  Lee.  supra.  The  only  iws- 
slble  objection  that  is  suggested  to  recovery 


nnder  the  second  count  Is  In  regard  to  no- 
tice, and  what  has  been  said  disposes  of  that 

It  follows  that  the  defendant's  exceptions 
must  be  overruled  and  the  plaintlfTs  excep- 
tions sustained. 

So  ordered. 


(IM    Man.  SW) 
BROWN  ▼.  WRIGHT  tt  al. 

(Supreme  Judicial  Court  of  Maasachnsetti. 
Middlesex.    March  1.  1907.) 

1.  Wills  —  Constbuotion  —  RBUAinoEBitEii 
— Demtbmination— Time. 

Testator  gave  to  his  son  G.  $100  a  jesr 
durine  the  life  of  testator's  wife,  and  after  ber 
decease  the  income  of  $10,000  for  G.'s  life,  and. 
should  he  die  leaving  a  widow  and  children.  tli» 
during  the  life  of  the  Widow  the  income  of 
such  fund  should  pass  in  equal  parts  to  the 
widow  and  children,  with  remainder  to  the  chil- 
dren In  fee,  but  if  be  died  leaving  no  issue  but 
leavini;  a  widow,  then  to  the  widow  for  life. 
After  the  termination  of  all  the  life  estates, 
testator  directed  distribution  of  the  remainder  to 
the  issue  of  testator's  sons  G.  and  A.,  or.  on  a 
failure  of  Issue,  to  testator's  "right  heirs  at  lair." 
A.  died  without  issue,  whereupon  testator  made 
a  codicil  confirming  the  will,  hot  giving  $15,000 
in  place  of  $5,000  to  his  wife  for  life,  revokint 
the  bequest  to  A.,  and  eiving  to  Q.  the  income 
of  $20,000,  instead  of  $10,000.  after  the  death 
of  testator's  wife,  etc  IJeld  that  G.  having 
also  died  unmarried  and  without  issue,  the  beit* 
of  the  testator  who  were  entitled  to  take  the 
remainder  of  the  trust  fund  were  to  be  ascer- 
tained as  of  the  date  of  the  termination  of  tbs 
life  estate  to  G. 

2.  Same— BiGBT  Heibs— Adoftxd  Childrbx. 

Rev.  Laws.  c.  154,  {  7,  provides  that  aa 
adopted  child  shall  take  the  same  share  of  tlw 
property  which  the  adopting  parent  could  dis- 
pose of  by  will  as  the  child  would  have  taken 
if  born  to  such  parent  in  lawful  wedlock,  aod 
he  shall  stand  in  regard  to  the  legal  descend- 
ants, but  to  no  other  of  the  kindred  of  such 
adopted  parent,  in  the  same  position  as  if  bom 
by  him;  and  section  8  declares  that  the  word 
"child."  or  its  equivalent  in  a  devise  or  bequest 
shall  include  a  child  adopted  by  the  grantor  or 
testator,  unless  the  contrary  plainly  appears  by 
the  terms  of  the  instrument:  but,  if  the  grantor 
or  testator  is  not  himself  the  adopting  parent 
the  adopted  child  shall  not  have,  under  sudi 
instrument  the  rights  of  a  child  born  in  wed- 
lock to  the  adopted  parent  unless  it  was  th* 
testator's  intention  to  include  sncb  adopted 
child.  Held,  that  an  adopted  daughter  <rf  a  d^ 
ceased  brother  of  the  testator  was  not  entitled 
to  take  nnder  a  will  devising  a  remainder  of 
certain  trust  property  to  testator's  "right  hairs.* 

3.  Wills— Testamintaby  Tbusts— Remaih- 
debs— Remoteness. 

Testator  bequeathed  certain  property  In 
trust  for  the  benefit  of  his  son  for  life  after  the 
death  of  testator's  widow,  and.  if  the  son  died 
leaving  a  widow  and  children,  then  they  wert 
to  have  the  income  in  equal  parts,  remainder 
to  the  children  in  fee;  but  if  the  son  died  leav- 
ing no  issue  nor  widow,  the  property  should  vest 
in  remainder  to  testator's  "right  heirs  at  law." 
Held,  that  the  life  estate  to  the  son's  widow  and 
children,  or  to  the  widow  alone,  was  conditional 
on  the  son's  dying  leaving  a  widow  and  childreD, 
or  a  widow  alone,  and,  neither  of  such  events 
having  occurred,  the  gift  in  remainder  to  tes- 
tator's "right  heirs"  was  not  void  for  remoteoesi. 

4.  Same— Constbuotion— Bill  fob  Ihstbuo- 
TioNS— Costs. 

Where  persons  whose  interests  In  a  testa- 
mentary trust  were  identical,  elected  to  appear 
by  four  counsel  in  proceedings  by  the  tnwtet  tor 
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instmctloiii,  but  one'  bill  of  costs  as  betiveen 
solicitor  and  client  would  be  allowed  ont  of  the 
fund  for  all  of  them. 

Case  Reserved  from  Supreme  Judicial 
Oonrt,  Middlesex  County. 

Petition  by  Harry  A.  Brown,  as  trustee  un- 
der the  will  of  Nathan  M.  Wright,  deceased, 
against  James  H.  Wright  and  others,  for  in- 
structions as  to  the  disposition  of  a  trust 
fund.  In  the  Supreme  Judicial  Court  the 
case  was  reserved  for  the  whole  court 

F.  R  Dunbar  and  O.  H.  Spalding,  for  re- 
spondent Fay.  John  J.  Flclunan,  for  respond- 
ents Frank  B.,  Ella  J.,  and  Millard  F.  Wright 
Albert  M.  I^on,  for  respondent  Qallaat  M. 
Storey  and  J.  Ij.  Tboindlke,  for  respondmt 
W.  H.  Wright 

LORING.J.  Nathan  M.  Wright  by  his  last 
will  made  in  18S5,  gave  to  his  wife  for  life 
certain  real  estate  in  Lowell  and  the  income 
of  ^,000  with  power  to  use  the  principal.  To 
bis  son  Oeorge  P.  $100  a  year  durbig  the  life 
of  his  (the  testator's)  wife,  and  after  hex 
decease  the  Income  of  $10,000  for  his  (George 
P.'b)  life ;  and  "should  be  die  leaving  a  widow 
and  children."  then  during  the  life  of  bis 
widow  tbe  Income  of  this  $10,000  was  to  go  In 
equal  parts  to  the  widow  and  chiidroi  with 
remainder  over  to  tbe  children  In  fee;  "but 
if  be  should  die  leaving  no  issue  but  leaving 
a  widow,"  then  to  bis  widow  for  llf&  To  bis 
son  Albert  certain  bequests.  Tbe  rest  and 
residue  was  left  in  trust  for  bis  wife  for 
life;  on  ber  decease  certain  legacies  were  to 
be  paid,  and  then  the  income  of  what  was  left 
was  to  be  paid  to  Albert  for  life.  "And  after 
tbe  termination  of  all  the  life  estates  herein 
given,  bequeathed,  and  devised,  and  the  pay- 
ment and  satisfaction  of  all  the  special  and 
specific  legacies  above  given  and  bequeathed, 
my  trustee  or  trustees  for  the  time  being 
shall  pay  over  and  distribute  all  that  shall 
then  remain,  if  any  remainder  there  be  of 
my  property  and  estate  to  the  issue  of  my 
said  sons  George  P.  and  Albert  D.  Wright  to 
be  theirs  absolutely,  or  failing  such  Issue,  to 
my  right  heirs  at  law,  to  have  and  to  bold 
to  tbem,  tbeir  heirs  and  assigns  forever." 

At  the  date  of  tbe  will  tbe  testator  was 
70  years  old  and  his  wife  65.  They  had  been 
married  for  25  years  and  had  lived  together 
during  that  time  without  having  had  a  child. 
Tbe  two  sons  George  P.  and  Albert  were  sons 
of  tbe  testator  by  a  former  wife. 

Three  years  later.  In  November,  1888,  his 
son  Albert  died  leaving  no  issue. 

In  April  of  tbe  following  year  the  testator 
made  a  codicil,  in  which,  after  reciting  the 
death  of  Albert  and  of  another  legatee,  he 
gave  (inter  alia)  $15,000  in  place  of  $5,000 
to  his  wife  for  life,  with  power  to  use  the 
principal.  Tbe  codicil  then  provides  that: 
"Whereas  In  items  6  and  7  (six  and  seven) 
of  said  will  I  made  certain  other  bequests 
to  my  said  son,  Albert  D.  Wright  and  made 
other  provisions  for  blm  and  his  Issue,  I  now 
revoke  tbe  same  in  such  rejects  and  give 


and  bequeath  the  same  save  as  herein  special- 
ly excepted,  to  John  F.  Kimball,  tbe  trustee 
named  In  said  will,  to  be  held,  managed  and 
disposed  of  as  trustee  in  said  will  provided 
excepting  so  far  as  changed  and  modified  by 
this  codicil."  He  gives  to  George  the  income 
of  $20,000  in  place  of  $10,000  after  the  deatii 
of  his  (the  testator's)  wif&  He  then  pro- 
vides for  additional  bequests  to  be  paid  after 
tbe  decease  of  his  (the  testator's)  wife,  and 
changes  one  of  his  executors.  It  should  be 
added  that  the  codicil  begins  with  tbe  state- 
ment that  he  makes  this  oodicll,  "hereby  rati- 
fying and  confirming  my  said  will  In  all  re- 
q>ects  save  as  changed  by  this  instrument" 

A  bill  for  instructions  was  brought  by  the 
trustee  after  tbe  death  of  tbe  wife  and  the 
payment  of  tbe  legacies  directed  to  be  paid 
at  that  time.  In  that  suit  It  appeared  that 
there  was  left  In  tbe  bands  of  tbe  trustee  some 
$50,000,  and  this  court  held  that  by  tbe  true 
construction  of  tbe  will  and  codicil  the  In- 
come, over  and  above  the  Income  on  $20,0(X) 
given  to  George  P.  for  life,  was  to  be  accumu- 
lated. Brown  V.  Wright  168  Mass.  506,  47 
N.  E.  413.  George  P.  Is  now  dead,  never 
having  been  married  and  leaving  no  Issue  blm 
surviving.  This  bill  Is  brought  by  the  trustee 
asking  the  Instructions  of  the  court  as  to  the 
distribution  of  the  trust  fund  which  he  al- 
leges- consists  of  about  $38,0(X)  personally 
and  $12,000  real  estat& 

Tbe  fund  Is  claimed  on  tbe  one  band  by 
the  executors  of  and  the  devisees  under  tbe 
will  of  George  P.  on  tbe  ground  that  the 
"right  heirs  at  law"  are  to  be  ascertained  as 
of  the  testator's  death  and  therefore  that  tbe 
Interest  In  the  remainder  was  vested  in 
George  P.  and  passed  under  bis  will. 

It  is  also  claimed  by  ten  nephews  and 
nieces,  tbe  son  of  a  deceased  niece,  and  three 
infant  children  of  a  deceased  nephew,  on  the 
ground  that  they,  the  right  heirs  of  tbe  testa- 
tor, are  to  be  ascertained  as  of  the  decease 
of  George  P.  Wright  tbe  last  of  tbe  life  ten- 
ants. 

.  Anna  E.  Fay  is  tbe  adopted  daughter 
of  a  brother  'of  the  testator.  She  claims 
under  tbe  will  of  George  P.  Wright  and  also 
that  she  is  an  heir  of  the  testator  if  the  estate 
goes  to  tbe  heirs  as  of  tbe  date  of  the  deatb 
of  the  life  tenant 

It  Is  plain  from  tbe  provisions  of  tbe  wilt 
and  codicil,  and  especially  from  tbe  provisions 
of  those  Instruments  read  in  the  light  of 
the  circumstances,  that  the  will  was  made 
In  tbe  expectation  that  his  son  Cceorge  would 
be  his  only  child. 

The  first  contention  of  those  wbo  claim 
under  George  P.  Wright  Is  that  the  gift  over 
to  heirs  now  In  question  is  found  in  the  will ; 
that  it  must  have  the  same  construction  un- 
der tbe  will  and  codicil  that  it  originally  bad 
under  tbe  will,  since  tbe  construction  of  tbe 
clause  is  not  affected  by  tbe  change  in  cir- 
cumstances Intervening  between  tbe  will  and 
codicil;  that  the  gift  to  tbe  right  heirs  of 
tbe  testator  In  tbe  will  was  originally  a  gift 
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OT«r,  after  life  estates  In  different  parts  of 
the  trust,  to  the  two  sons,  subject  to  the  life 
estate  In  the  widow  on  failure  of  Issue  of  both 
sons ;  that  under  those  circumstances  the  gen- 
eral rule  obtains  as  to  the  date  as  of  which 
heirs  are  to  be  ascertained,  however  it  may 
be  when  the  gift  over  to  heirs  Is  made  after 
a  life  estate  In  the  sole  heir  presumptive  and 
a  failure  of  Issue  on  his  part 

They  rely  In  support  of  this  contention  on 
Harvard  Unitarian  Society  v.  Tufts,  151 
Mass.  78,  23  N.  B.  1008,  7  L.  R.  A.  390 ;  Pren- 
dergast  v.  Tlbbetts,  164  Mass  270,  41  N.  B. 
294,  and  on  the  general  proposition  that  a  re- 
publication of  a  will  by  a  codicil  under  cban- 
.ged  circumstances  will  not  alter  the  construc- 
tion of  the  will.  That  Is  true,  but  It  does 
not  apply  in  this  case.  In  this  case  the 
codldl  did  alter  the  very  clanse  now  qnder 
.  discussion.  It  revoked  the  bequests  glvai  to 
Albert  and  "the  other  provisions  for  him  and 
his  Issue,"  and  gave  and  bequeathed  the  trust 
estate  as  provided  In  the  will,  "excepting  so 
far  as  changed  and  modified  by  this  codicil." 

The  change  thereby  made  In  this  clause  of 
the  will  was  to  make  It  a  gift  over  on  the 
failure  of  the  issue  of  George,  the  sole  heir 
presumptive,  to  the  right  heirs  of  the  tes- 
tator after  a  life  estate  to  George  the  sole 
heir  presumptive  in  $20,000,  being  a  part  of 
the  trust  estate,  which  life  estate  was  sub- 
ject to  a  life  estate  in  the  whole  trust  estate 
In  the  widow. 

The  gift  here  In  question  is  substantially 
the  same  as  that  In  question  In  Heard  v. 
Read,  189  Mass.  216,  47  N.  E.  778.  In  this 
case  there  Is  the  prior  life  estate  In  the  wid- 
ow, and  in  effect  a  direction  to  accumulate 
all  income  above  the  Income  on  $20,000  given 
for  life  to  the  sole  heir  presumptive.  In 
Heard  T.  Read  one  half  was  given  to  a  per- 
son named  and  the  other  half  only  to  the 
heirs  of  the  testator. 

In  both  cases  there  are  no  words  of  pres- 
ent gift  to  the  heirs,  but  the  gift  to  tbe  heirs 
Is  made  by  way  of  a  direction  to  pay  over 
and  distribute  only.  In  botl^  cases  the  gift 
over  to  heirs  is  made  aft»  a  life  estate  In 
tbe  sole  heir  presumptive. 

The  differences  between  the  two  cases  do 
not  seem  to  us  to  be  material.  The  direc- 
tion to  accumulate  tbe  income  over  and  above 
the  Income  on  $20,000  tends  to  strengthen 
the  conclusion  that  the  remainder  in  the 
whole  was  not  to  vest  in  the  sole  heir  pre- 
sumptive wh*  was  limited  to  a  part  of  tbe 
Income  only. 

We  are  therefore  of  opinion  that  the  heirs 
are  to  be  ascertained  as  of  the  date  of  the 
termination  of  the  life  estate. 

We  are  also  of  opinion  that  Anna  El.  Fay, 
the  adopted  daughter  of  the  deceased  broth- 
er, does  not  take  as  one  ot  the  right  heirs  of 
Hm  testator. 

By  the  tanoM  ot  Bev.  Laws,  c.  164,  i  7, 
the  adopted  daughter  of  a  deceased  brother  of 
the  testator  would  not  Inherit  tbe  testator's 
real   estate  aa   representing   that   deceased 


brother.  This  Is  conceded  by  the  defendant 
Fay.  Her  argument  Is  that  an  heir  Is  the 
equivalent  of  a  child  within  Rev.  Lawa,  e 
154,  i  S  (for  which  she  cites  Wyeth  t.  Stonev 
144  Mass.  441,  11  N.  E.  720),  and  that  from 
tbe  other  provisions  of  this  will  It  plainly 
appears  to  have  been  the  Intention  of  the 
testator  to  Include  her  as  provided  In  Rev. 
Laws,  c.  154,  |  8.  The  Inquiry  as  to  whether 
it  did  or  did  not  plainly  appear  to  have 
been  the  Intention  of  the  testator  to  Include 
tbe  adopted  child  arose  in  Wyeth  v.  Stone, 
ubl  supra,  because  the  bequest  there  In  ques- 
tion was  to  the  heirs  of  the  testator's  wife 
who  adopted  as  a  son  tbe  person  who  claim- 
ed as  her  heir.  Here  the  gift  over  is  to  the 
testator's  heirs,  not  to  his  brother's  heirs,  and 
for  that  reason  this  case  comes  within  sec- 
tion 7  and  not  within  section  8.  For  that 
reason  it  Is  not  necessary  to  have  recourse  to 
the  word  "right"  heirs,  Inserted  apparently 
to  exclude  the  possibility  of  the  contention 
here  made  or  of  any  similar  contentloa  As 
to  tbe  meaning  of  right  heirs  see  Owen  v. 
Gibbons,  [1902]  1  Ch.  C38,  647,  648;  Garland 
V.  Beverly,  9  Ch.  D.  213,  220;  In  re  McCrea'i 
EsUte,  180  Pa.  81,  83,  36  Atl.  412L 

We  are  of  opinion  that  the  gift  over  to  tbe 
right  heirs  is  not  void  as  being  too  remote. 

The  gift  over  to  the  right  heirs  of  the  tes- 
tator was  not  a  gift  over  after  a  life  eststs 
In  George  P.  Wright  followed  by  a  life  es- 
tate or  life  estates  during  the  life  of  his  wid- 
ow in  bis  widow  and  children  or  in  his  wid- 
ow alone.  The  life  estate  to  his  widow  and 
children  or  to  his  widow  alone  were  each 
of  them  expressly  made  conditional  on  his 
dying  leaving  a  widow  and  children  or  a 
widow  alone.  If  those  conditions  or  one  of 
them  did  not  happen,  there  was  no  gift  to 
tbe  widow  or  to  the  children,  and  the  gift 
over  to  heirs  was  subject  to  the  life  estate 
of  George  P.  Wright  only,  conditioned  on  his 
dying  and  leaving  no  issue  him  surviTlng. 
That  gift  over  Is  not  void  for  remoteneaa 
Gray  v.  Whittemorfe,  73  N.  E.  422,  192  Mass. 
867;   Miles  v.  Harford.  12  Ch.  D.  691,  703. 

The  amount  of  the  fund  should  be  asce^ 
talned  In  the  Probate  Court  Green  v.  Gs» 
kill,  175  Mass.  265,  68  N.  B.  66a  When  it 
Is  ascertained  it  should  be  distributed  under 
the  decree  of  this  court  The  nephews  and 
nieces  and  the  children  of  deceased  nephews 
and  nieces  whose  interests  are  Identical  ban 
chosen  to  be  reperesented  by  four  connM. 
Bnt  one  set  of  costs  as  between  sollcltoc 
and  client  should  be  allowed  out  of  tbe  faad 
for  them  all. 

Decree  accordingly. 


(IMMasLSO) 
HOLMES  at  aL  t.  HOLMES  et  sL 
(Bapreme  Jadidal  Court  of  Muaachnsetla 
Suffolk.    March  1.  1907.) 
1.  Tausm— EquiTitBue  RKUxr— JuaisDicnoi 
— Rbcovxbt  of  Trust  Fonos. 

Where  complainants,  who  claimed  benefidil 
iatereats  in  a  trust  fund  under  the  oricinai  liiai> 
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alleged  that  the  fund  had  been  diverted 
he  possession  and  control  of  the  trustee, 
d  finally  passed  into  the  hands  of  a  dev- 
one  of  the  cestuis  que  trust,  complainants 
ntitled  to  sue  in  equity  for  the  preserva- 
:  the  fund  and  for  the  determination  of 
isbts,  though  the  final  accountinK  and  the 
ination  of  the  net  amount  of  such  fund 
:h  complainants  were  entitled  must  be  had 
probate  conrt. 

Note.— For  cases  in  point,  see  Cent.  Dig. 
.  Trusts,  S§  559,  564-566.1 

xs— BEQtnssTS  TO  Widow'— EuioTioK 
:t«8t  WilI/— Effect. 
here  a  widow  seasonably  waived  provl- 
Df  her  husband's  will  providing  for  a 
y  payment  to  her  of  a  specified  sum  and 
)ayment  of  one-third  of  a  trust  fund  cre- 
f  the  residae  in  three  instalhnents  at 
tiration  of  5,  10,  and  15  years,  respective- 
became  entitled  at  once  to  receive  one- 
f  the  personal  estate  from  the  executor, 
amount  became  her  separate  property, 
ver  became  a  part  of  the  trust  fnnd. 
Note.— For  cases  in  point,  see  Gent.  Dig. 
.  Wills,  18  2077-2090.] 

E  —  TESTAUENTABT  TBUST  —  CONBTBUO- 

stator   beqneathed   all   his   property   in 

0  pay  his  wife  and  son  a  monthly  allow- 
>r  5  years,  then  to  divide  one-third  of 
ute,  one-third  to  the  wife  and  two-thirds 
>on,  and  to  divide  the  balance  in  the  same 
ion  at  the  expiration  of  10  and  15  years, 
tvely,'  and,  if  either  should  die  before  the 
ion  of  15  years,  the  survivor  should  be 

1  to  the  share  of  the  other,  and,  if  both 
die.  the  estate  should  be  paid  to  the 

r's  legal  heirs.  The  widow  waived  the 
if  the  will,  and  the  son  survived  the  first 
l>eriod,  a  few  days  prior  to  the  expiration 
.•h  the  trustee  paid  and  conveyed  to  him 
ire  trust  estate.  Held,  that  at  the  expira- 
the  5-year  period  the  son  became  ab- 
'  entitled  to  one-third  of  the  trust  fund, 
)n  his  death  passed  under  his  will,  not- 
nding  payment  was  anticipated. 

E. 

lere  a  will  creating  a  testamentary  tmst 
benefit  of  testator's  widow  and  son  pro- 
hat,  if  either  died  before  the  expiration 
ears  from  testator's  death,  the  share  of 
son  so  dying  should  go  to  the  survivco^, 
both  died,  the  estate  should  be  paid  to 
vlvor's  legal  heirs,  such  provision  only 
I  to  that  part  of  testator's  estate  which 
t  already  become  vested  in  the  benefi- 
at  the  expiration  of  5  and  10  years, 
'arts  of  the  fund  were  to  be  paid  over 
as  provided  in  the  will. 
E — "Legal  Hbibs." 

itator  created  a  trust  of  his  estate  for 
efit  of  his  wife  and  son,  directing  that 
d  should  be  paid  to  them  in  certain 
ions  at  the  expiration  of  5,  10,  and  15 
rom  tho  date  of  his  death,  and  that,  if 
lould  die  before  the  expiration  of  15 
ill  of  testator's  estate  should  be  paid  to 
vlvor's  legal  heirs.  The  widow  declined 
I,  and  the  son  died  after  the  expiration 
first  5-year  period,  having  survived  the 
Held,  that  the  son's  heirs,  determined 
e  date  of  his  death,  who  would  have  been 
to  inherit  his  real  estate  if  he  had  died 
e,  were  entitled  to  two-thirds  of  the 
nd,  together  with  the  income  thereof. 
kkt  and  dlstbibution — husbano  and 
—Widow — Statutoky  Heir. 
7.  taws,  e.  140.  {  8,  d.  8,  provides  that, 
edent  leaves  no  issue,  the  surviving  hus- 
■  widow  shall  take  $5,000  and  one-half 
remaining  personal  property  and  one- 
the  remaining  real  property,  and,  if  the 
I  property  is  insufficient  to  pay  such 
the  deficiency  shall,  upon  the  petition 


of  any  party  in  interest,  be  paid  from  the 
sale  or  mortgage  of  any  interest  of  the  deceased 
in  real  pr6perty  which  he  could  have  conveyed 
at  the  time  of  his  death.  Held,  that  where 
the  beneficiary  of  a  trust  at  the  time  of  his 
death  had  acquired  an  absolute  title  to  one-third 
of  a  tmst  fund,  and  the  balance  passed  to  his 
legal  heirs,  he  having  died  without  issue,  leaving 
a  widow,  to  whom  he  conveyed  all  of  his  proper- 
ty, such  widow  was  entitled  under  the  will  to 
the  third  which  her  husband  had  acquired  in  fee 
and  to  one-half  of  the  remaining  two-thirds  as 
her  husband's  statutory  heir. 

Case  Reserved  from  Supreme  Jadlclal 
Conrt,  Suffolk  ConntJ^. 

Bill  by  Cbarleg  S.  Holmes  and  others,  as 
heirs  of  William  D.  Holmes,  deceased, 
against  George  H.  Mellen,  as  trustee  under 
the  will  of  W.  A.  Holmes,  and  against  Ever 
M.  Holmes,  to  reeover  for  an  alleged  mis- 
application of  certain  trust  funds  belonging 
to  such  estate.  In  tbe  Supreme  Judicial 
Court  tbe  case  was  reserved  for  the  full 
court    Decree  for  complainants. 

HamlltxHi  ft  Eaton,  for  plaintiffs.  Herbert 
Parker  and  Frederick  H.  Nash,  for  respond- 
ents. 

SHELDON,  J.  William  A.  Holmes  died 
August  21,  1897,  testate,  leaving  both  real 
and  personal  estate.  He  bequeathed  all  bis 
property  to  a  trustee  to  whom  be  gave  full 
control  and  power  of  management,  with  au- 
thority to  continue  a  business  formerly  car- 
ried on  by  tbe  testator.  He  then  directed  tbe 
trustee  "to  pay  over  to  my  wife  Ellen  C. 
Holmes  and  to  my  son  William  D.  Holmes, 
each  tbe  sum  of  fifty  dollars  ($50)  on  tbe  last 
day  of  each  and  every  month  for  tbe  period  of 
five  years  after  my  decease  allowing  tbe  re- 
mainder of  said  Income,  if  any,  to  accumu- 
late and  become  a  part  of  the  principal  of 
my  estate  At  tbe  discretion  of  my  said 
trustee  said  monthly  payments  may  be  In- 
creased to  either  or  both  my  wife  or  my  son. 
At  tbe  expiration  of  said  five  years  to  divide 
one  third  of  all  my  estate  between  my  said 
wife  and  son  In  proportions  of  one  third 
thereof  to  my  wife  and  two  thirds  thereof 
to  my  son.  At  tbe  expiration  of  ten  years 
from  my  decease  to  divide  one  half  of  my 
estate  then  remaining  In  the  bands  of  my 
said  trustee  between  my,  said  wife  and  son 
in  the  same  propoitlons.  At  the  expiration  of 
fifteen  years  to  divide  all  the  remainder  of 
my  estate  between  my  said  wife  and  son 
in  the  same  proportions.  If  either  my  wife 
or  son  should  die  before  tbe  expiration  of 
fifteen  years  to  pay  to  tbe  survivor  the  de- 
ceased person's  share.  If  both  should  die 
before  tbe  expiration  of  said  fifteen  years 
to  pay  over  all  my  estate  to  tbe  legal  heirs 
of  tbe  survivor  as  soon  after  bis  decease  as 
may  be  found  practicable." 

Tbe  testator's  widow,  Ellen  O.  Holmes, 
seasonably  waived  tbe  provisions  of  this  will, 
and  one-third  of  tbe  personal  estate,  whlcb 
did  not  exceed  tbe  sum  of  $10,000,  was  paid 
over  to  ber.    She  died  in  March,  1900,  tea- 
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tate,  leaving  WilUam  D.  Holmes  ber  sole  heir 
at  law  and  sole  legatee.  The  defendant 
Mellen,  In  April,  1902,  was  duly  appointed 
trustee  under  the  will  of  WlUlam  A.  Holmes, 
and  received  the  personal  property  belong- 
ing to  the  trust  estate,  amounting  to  some- 
thing over  $3,000.  The  remainder  of  the 
trust  fund  consisted  of  six  parcels  of  real 
estate,  the  appraised  value  of  which  was 
about  $22,000.  On  the  4tli  day  of  August, 
1902,  being  17  days  before  the  expiration  of 
the  first  period  of  five  years  mentioned  in 
the  will  of  William  A.  Holmes,  the  defendant 
Mellen,  as  such  trustee,  at  the  request  of 
William  D.  Holmes,  delivered  to  him  all  of 
the  personal  property  and  conveyed  to  him 
all  of  the  real  estate  In  question,  without 
receiving  any  consideration  therefor.  Wil- 
liam. D.  Holmes  died  on  May  20,  1903,  leav- 
ing a  widow,  the  defendant  Ever  M,  Holmes, 
and  no  issue,  and  leaving  a  will  by  which  he 
bequeathed  all  his  estate  to  his  widow;  and 
she  still  holds  all  of  the  personal  property 
and  the  record  title  to  the  real  estate. 

The  plaintiffs  are  all  the  heirs  by  blood  ot 
William  D.  Holmes,  and  they  seek  by  this 
bill  to  have  the  property  so  conveyed  to  him 
by  the  trustee  and  now  held  by  the  widow 
Impressed  with  the  original  trust  In  their 
favor,  on  the  ground  that  they  are  his  only 
legal  heirs  to  the  exclusion  of  his  widow; 
and  they  ask  that  the  defendant  Mellen  be 
ordered  to  account  to  •  them  for  the  trust 
estate,  and  that  both  defendants  be  ordered 
to  transfer  and  convey  to  them  all  the  prop- 
erty both  real  and  personal,  belonging  to 
the  trust  estate. 

The  first  question  arises  upon  the  defend- 
ant's contention  that  this  court  has  no  juris- 
diction over  the  subject-matter  of  the  bill. 
They  claim  that  what  the  bill  seeks  Is  in 
effect  to  compel  an  accounting  in  this  court 
as  a  court,  of  equity,  and  that  the  original 
Jurisdiction  in  such  a  matter  is  only  in  the 
probate  court,  and  that  the  accounting  must 
be  had  there.  Greene  v.  Brown,  180  Mass. 
808,  62  N.  E.  374.  It  is  true,  as  was  stated 
In  that  ease,  that  this  court  has  no  jurisdic- 
tion as  a  court  of  equity  to  compel  a  probate 
accounting,  and  so  cannot  upon  this  bill 
give  to  the  plaintiffs  a  full  and  final  remedy 
for  the  complete  enforcement  of  all  the  rights 
to  which  they  may  be  entitled.  Green  v. 
Gaskill,  175  Mass.  265,  269,  56  N.  E.  660,  and 
cases  there  cited.  But  in  this  case  the  trust 
fund  has  been  diverted  from  the  possession 
and  control  of  the  trustee  and  has  finally 
passed  into  the  bands  of  a  devisee  of  one 
of  the  cestuls  que  trust.  Adversary  claims 
to  beneficial  Interests  under  the  original  limi- 
tation are  made  by  the  plaintiffs  and  the  de> 
fendant  Ever  M.  Holmes.  Although  the  ex- 
tent and  amount  of  the  plaintiff's  interest  in 
the  fund  are  disputed.  It  is  not  denied  that 
they  have  a  beneficial  Interest;  and  they  may 
well  come  into  equity  to  secure  the  preserva- 
tion of  the  fund,  and  to  have  their  rights  and 
those  of  Mrs.  Holmes  determined,  although 


the  final  accounting  must  be  had  and  tlie 
net  amount  of  the  trust  fund  determined  in 
the  probate  court  Brown  v.  Wright  (March 
1,  1907)  80  N.  E.  612;  Wilson  v.  Boylston 
National  Bank,  170  Mass.  9,  48  N.  K  S36; 
Tyler  v.  Wheeler,  100  Mass.  20(5,  210i  35  N. 
E.  666;  Foster  v.  Bailey,  157  Mass.  160,  31 
N.  E.  771;  Thorndike  v.  Hinckley,  155  Mass: 
263,  28  N.  B.  579;  Newell  v.  West,  149  Mass. 
520,  21  N.  E.  954;  Ammidown  v.  Kinsey,  144 
Mass.  587,  12  N.  E.  365;  Murray  v.  Wood. 
144  Mass.  185.  10  N.  E.  822. 

The  widow  of  William  A.  Holmes,  having 
seasonable  waived  the  provisions  of  ber 
husband's  will  became  entitled  at  once  to 
receive,  as  she  did  receive,  one-tbird  part  of 
the  personal  estate  from  the  executor  of  his 
will,  and  this  amonnt  never  became  part  of 
the  trust  fund.  And  whatever  property  was 
left  by  ber  at  her  decease  passed  by  her  will 
to  her  son  and  sole  heir,  William  D.  Holmes. 
If  any  of  this  property  remalnM  at  his  death 
It  has  now  under  will  become  vested  abso- 
.  lutely  in  the  defendant  Ever  M.  Holmes. 

William   D.    Holmes   was  still    living  on 
August  21,  1902,  when  the  period  of  6  years 
after  the  decease  of  his  father  expired.    His 
mother  having  waived  the.  provisions  of  tlie 
will.  It  became  on  that  day  the  duty  of  the 
trustee  to  turn  over  to  him  one-third  part  of 
the  trust  fund.    The  right  to  receive  this 
third  part  of  the  trust  fund  was  on  that  day 
vested  in  William  D.  Holmes,  alike  whether 
his  remainder  prior  to  that  time  had  been 
vested  or  contingent;  and  it  is  not  necessary 
to  consider  whether  it  was  vested  or  con- 
tingent   If  contingent.  It  yet  would  become 
Tested  at  the  end  of  each  5-year  period  as  to 
the  one-third  part  which  then  was  to  be  paid 
over;  If  vested.  It  was  liable,  as  to  all  parts 
to  which  the  right  had  not  thus  become 
finally  vested,  to  be  divested  by  bis  decease 
before  the  expiration  of  15  years  from  the 
death  of  bis  father.    He  became  according- 
ly the  rightful  owner  of  one-third  part  of  the 
trust  fund  on  August  21.  1902.    See  Welch 
V.  Brimmer,   169  Mass.  204.  47  N.  R  699; 
Claflln  V.  Claflln,  149  Mass.  19,  20  N.  E.  454, 
8  L.  R.  A.  370,  14  Am.  St  Rep.  393;  Sears 
V.  Putnam,  102  Mass.  5.    The  fact  that  the 
trustee   had  a  few  days  before  paid  and 
conveyed  to  him  the  whole  fund  did  not 
diminish  bis  right    The  final  direction  given 
by  the  will  to  the  trus  ee,  "if  both  [the  widow 
and  the  son  of  the  testator]  should  die  be- 
fore the  expiration  of  said  fifteen  years  to 
pay  over  all  my  estate  to  the  legal  heirs  of 
the  survivor,"  can  refer  only  to  that  part  of 
his  estate  "which  should  not  have  been  already 
paid  over  or  which  had  not  already  become 
finally  vested  at  the  expiration  of  the  respec- 
tive 5  and  10  year  periods.    Just  as  the  swr- 
vivor  of  the  wife  and  the  son,  if  the  former 
had  not  waived  the  provisions  of  the  wiD, 
would  take  only  what  had  not  been  paid 
over  or  become  vested  under  the  previous 
limitations,  so  the  rights  of  the  heirs  of  tbe 
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Borrivor  under  the  final  proTlsion  must  be 
similarly  limited.  It  follows  that  although 
the  conyeyance  of  August  4,  1902,  was  made 
by  the  trustee  without  right,  yet  William  D. 
Holmes  the  grantee  therein  named  was,  after 
August  21,  1902,  the  rightful  owner  and 
bolder  of  one-thli^  part  of  the  property  nam- 
ed therein;  and,  as  his  right  has  passed-  to 
bis  widow  the  defendant  Ever  M.  Holmes, 
she  ought  net  now  to  be  disturbed  in  her  en- 
joyment of  that  part  of  the  original  trust 
fund. 

It  Is  not  disputed,  however,  that  as  Wil- 
liam D.  Holmes  died  on  May  20, 1903,  the  re- 
maining two-thirds  of  the  trust  fund,  to- 
gether with  the  income  thereof,  vested  bene- 
ficially on  that  day  In  hla  legal  heirs;  and  the 
question  arises  who  are  the  parties  entitled 
to  take  under  that  designation.  We  think  It 
Is  plain  that  under  this  limitation  the  heirs 
are  to  be  determined  as  of  the  date  of  his 
decease,  and  are  the  persons  who,  under  the 
laws  then  in  forces  would  have  been  entitled 
to  Inherit  his  real  estate  If  he  had  died  In- 
testate. Blodgett  V.  Stowell.  189  Mass.  142, 
143,  75  N.  E.  138;  International  Trust  Co.  v. 
.  Williams,  183  Mass.  lY3,  66  N.  B,  798;  Proc- 
tor T.  Clark,  154  Mass.  45,  27  N.  E.  673,  12 
li.  B.  A.  721;  Lincoln  v.  Perry,  149  Mass. 
368,  21  N.  B.  671,  4  L.  B.  A.  215;  Dove  v. 
Torr,  128  Mass.  38.  The  fund  consists  of 
both  real  and  personal  property;  there  Is 
no  Indication  that  more  than  one  class  Is 
Intended  by  the  term  "legal  heirs,"  or 
that  the  real  estate  and  the  personal  prop- 
wty  are  to  go  In  different  directions;  the 
circumstances  are  like  those  which  were 
found  in  Clarke  v.  Cordis,  4  Allen,  466,  and 
Lombard  v.  Boyden,  5  Allen,  249;  and  the 
rule  of  those  cases  should  be  applied  and  the 
whole  property  should  go  to  those  who  are 
technically  to  be  described  as  heirs.  See  the 
cases  cited  in  Gray  v.  Whlttemore,  192  Mass. 
367,  78  N.  R  422.  Except  however  In  the 
case  of  husband  and  wife,  the  distinction  be- 
tween heirs  and  distributees  ordinarily  would 
not  be  Important  under  our  present  legisla- 
tion. Bev.  Laws,  c.  140,  §  3,  d.  2;  Parkman, 
T.  McCarthy,  149  Mass.  502,  21  N.  E.  760. 

The  plaintlfTs  are  the  heirs  by  blood  of 
William  D.  Hohnes ;  the  defendant  Ever  M. 
Holmes  Is  his  widow.  The  act  of  1900  (St 
1900,  p.  433,  c.  450,  $  4),  now  embodied  In 
Kev.  Laws,  c.  140,  i  3,  cL  8,  was  then  In 
force :  "If  the  deceased  leaves  no  issue,  the 
surviving  husband  or  widow  shall  take  five 
thousand  dollars  and  one-half  of  the  remain- 
ing personal  property  and  one-half  of  the 
remaining  rSal  property.  If  the  personal 
property  is  Insufllclent  to  pay  said  five  thou- 
sand dollars,  the  deficiency  shall,  upon  the 
petition  of  any  party  In  Interest,  be  paid 
from  the  sale  or  mortgage,  in  the  manner 
provided  for  the  payment  of  debts  or  legacies, 
of  any  Interest  of  the  deceased  in  real  prop- 
erty which  he  could  have  conveyed  at  the 
time  of  his  death."  Under  Pub.  St.  1882,  c. 
124,  i  8,  the  widow  of  one  who  died  Intestate 


and  without  Issue,  but  leaving  kindred,  was 
entitled  to  take  his  real  estate  in  fee  to  an 
amount  not  exceeding  $5,000  in  value,  and 
also  to  have  a  life  estate  In  one-half  of  the 
other  real  estate  of  which  he  died  seised,  or. 
If  she  so  elected,  to  her  dower  in  his  real 
estate  other  than  that  taken  by  her  In  fee. 
Under  this  statute  she  took  the  real  estate 
In  fee  to  the  value  of  $5,000  in  addition  to 
her  right  of  dower,  and  was  an  heir  of  her 
husband  to  that  extent;  but  the  life  estate 
in  one-half  of  his  other  real  estate,  though 
vesting  in  her  and  making  her  a  tenant  in 
common  with  his  heirs,  was  given  to  her  as 
a  substitute  merely  for  her  dower  and  was 
not  taken  by  her  as  an  heir,  because  she  took 
no  estate  by  Inheritance.  See  Elliot  v.  Elliot, 
137  Mass.  116;  Cochran  v.  Thorndlke,  133 
Mass.  46;  Sears  v.  Sears,  121  Mass.  267; 
Eastham  v.  Barrett,  152  Mass.  56,  25  N.  E. 
33.  The  widow  then  would  be  entitled,  as 
heir  of  her  husband  under  such  a  limitation 
as  that  to  real  estate  to  the  value  of  $5,000, 
but  she  had  no  further  rights.  Proctor  v, 
Clark,  154  Mass.  46,  27  N.  E.  673,  12  L.  B. 
A.  721 ;  Olhey  r  Levering,  167  Mass.  446,  45 
N.  E.  766.  In  this  respect  the  rights  of  hus- 
band and  wife  In  each  other's  estate  were 
the  same.  See  Gray  v.  Whlttemore,  192 
Mass.  367,  78  N.  E.  422;  Smith,  Petitioner, 
156  Mass.  408,  31  N.  E.  387 ;  Lavery  v.  Egan, 
143  Mass.  389,  9  N.  E.  747. 

Under  the  statute  in  force  both  now  and 
at  the  time  of  the  death  of  William  D. 
'Holmes,  the  only  estate  of  Inheritance  given 
to  the  widow  of  one  dying  intestate  and  with- 
out issue  Is  one-half  of  bis  real  property. 
Bev.  Laws,  c.  140,  {  8,  d.  8.  The  $5,000 
which  is  given  to  her  Is  to  be  paid  out  of 
the  personal  property,  although,  if  that  is  in- 
sufficient, It  Is  made  a  charge  upon  the  real 
estate  to  the  extent  of  any  deficiency.  She 
has  merely  a  right  of  action  against  the  ad- 
ministrator for  the  payment  of  the  $5,000, 
with  the  further  right  to  Insist  that  if  nec- 
essary the  real  estate  shall  be  sold  or  mort- 
gaged to  provide  for  any  deficiency  in  the 
fund  available  for  her  payment  She  takes 
no  estate  of  Inheritance  In  any  real  estate 
under  this  provision.  But  she  does  take 
an  estate  of  inheritance  in  one-half  of  his 
real  estate,  and  as  to  this,  In  conformity  to 
the  principles  which  were  established  by  the 
decisions  above  cited  made  under  Pub.  St 
1882,  c.  124,  i  8,  she  must  be  regarded  as  a 
statutory  heir  of  her  husband.  This  has 
been  expressly  held  with  regard  to  the  fur- 
ther provision  of  the  statute  that  if  the  de- 
ceased leaves  issue  a  surviving  husband  or 
widow  shall  take  one-third  of  the  remaining 
real  property.  International  Trust  'Co..  v. 
Williams,  183  Mass.  173,  66  N.  B.  798.  Man- 
ifestly a  dlfterent  canon  of  construction  can- 
not be  applied  to  the  clause  of  the  statute 
here  In  question. 

It  follows  that  the  defendant  JBTver  M. 
Holmes  is  entitled  as  a  statutory  heir  of  her 
husband,  he  having  died  without  isso^tooQe 
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half  part  of  that  portion,  being  two  third  parts 
of  the  trust  fund  which  was  without  right 
In  his  possession  at  his  death,  and  Is  now 
held  by  her.  To  the  other  half  part  of  that 
portion  of  the  fund  with  the  accrued  Income 
the  plaintiffs  are  entitled.  That  Is,  the  plain- 
tiffs are  entitled  to  one  thliM  part  of  the 
trust  fund  as  It  was  constituted  when  con- 
veyed In  1902  by  the  trustee  to  William  D. 
Holmes;  and  the  defendant  Ever  M.  Holmes 
Is  entitled  to  the  other  two-thirds  thereof, 
one  of  these  third  parts  having  come  to  her 
as  the  sole  devisee  and  legatee  of  her  hus- 
band in  whom  It  had  become  vested  during 
his  lifetime,  and  one  being  held  by  her  as 
a  statutory  heir  of  her  husband. 

It  Is  unnecessary  to  consider  the  plain- 
tiff's exceptions  to  the  master's  report  In  de- 
tail. They  are  all  covered  by  what  has  been 
stated.  A  decree  may  .be  entered  declaring 
the  rights  of  the  parties  In  conformity  with 
this  opinion.  It  the  plaintiffs  desire  It,  they 
are  entitled  to  have  a  sufficient  part  of 
the  trust  fund  conveyed  to  the  trustee  or 
to  any  successor  of  his  who  may  be  appoint- 
ed by  the  probate  court  to  enable  him  to  ac- 
count in  that  court  and  to  pay  and  convey  to 
them  the  share  to  which  they  are  entitled; 
and.  If  they  desire  It,  this  may  be  included 
In  the  decree.  It  would  be  useless,  however, 
to  require  Mrs.  Holmes  to  reconvey  every- 
thing to  the  trustee  merely  to  enable  him  to 
convey  back  to  her  two-thirds  thereof  less 
perhaps  what  expenses  might  necessarily  be 
Incurred. 

Decree  accordingly. 


(IM  Maas.  igt) 

CHAPIN,  Treasurer,  etc.,  ▼.  CITT  OP 

LOWELL. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.    Feb.  28.  1907.) 

InSANK     PkBSONS  —  SDPPOBT  —  LlABILITT     0» 

State— STAxnToRT  Provisions. 

Rev.  Laws,  c.  87,  §g  C.  79,  places  the  burden 
of  support  of  insane  persons  on  the  state.  Rev. 
Laws,  c.  8,  §  5,  cl.  6,  provides  that.  In  con- 
sitruine  statutes  the  words  "insane  person" 
and  "lunatic"  shall  include  every  idiot,  non 
compos.  Innatio,  and  insane  and  distracted  per- 
ron. Held,  that  persons  committed  to  the  School 
for  Fecble-Minded  are  not  insane  persons,  and 
hence  the  state  is  not  liable  for  their  support 

Appeal  from  Superior  Court,  Suffolk  Coun- 
ty. 

Action  by  Arthur  B.  Chapln,  Treasurer  and 
Receiver  General,  against  the  city  of  Lowell. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.  Affirmed. 

J.  Gilbert  Hill,  City  Sol.,  for  appellant 
Dana  Malone,  At^.  Gen.,  and  James  F.  Cur- 
tis, Asst  At^.  Gen.,  for  appellee. 

MORTON,  J.  This  Is  an  action  of  contract 
by  the  Treasurer  and  Receiver  General 
to  recover  under  Rev.  Laws,  a  87,  i  120, 
for  the  support  of  two  Inmates  of  the  custodi- 
al department  of  the  Massachusetts  School 


for  the  Feeble-Minded.  The  Inmates  In  ques- 
tion were  minors  and  paupers  with  their 
settlements  In  Lowell.  Previous  to  their  com- 
mitment to  the  School  for  the  Feeble-Mlnded 
they  had  been  adjudicated  Insane  and  duly 
committed  by  the  police  court  of  Lowell  to 
the  Danvers  Insane  Hospital  from  which 
they  were  discharged  January  23,  1905,  as 
unimproved  mentally  and  In  the  expectation 
that  they  would  be  committed  to  the  School 
for  the  Feeble-Mlnded  which  took  place  on  the 
same  day.  The  case  was  heard  by  the  court 
npon  agreed  facts,  and  the  court  found  for 
the  plaintiff.    The  defendant  appealed. 

The  support  for  which  the  plaintiff  seeks 
to  recover  Is  from  January  23,  1905.  to  the 
date  of  the  writ  and  the  only  question  1* 
whether  the  provisions  of  Rev.  Laws,  c.  87, 
S8  6,  79,  apply;  the  right  of  recovery  under 
Rev.  Laws,  c.  87,  {  120,  being  clear  upon  the 
agreed  facts  unless  the  Inmates  in  question 
are  to  be  regarded  as  Insane  persons  for 
whose  support  the  commonwealth  Is  made 
liable  since  January  1,  1901.  It  Is  the  con- 
tention of  the  defendant  that  they  are  to  be 
so  regarded.  It  Is  manifest  that  they  were 
not  supported  as  Insane  persons,  but  u 
feeble-minded  persons;  and  It  is  to  be  as- 
sumed that  the  proceedings  for  ttieir  dis- 
charge from  the  Insane  Hospital  and  com- 
mitment to  the  School  for  Feeble-Mlnded 
were  undertaken  In  good  faith  and  because 
the  School  for  Feeble-Mlnded  was  deemed  a 
more  suitable  place  for  them  than  the  Insane 
Hospital.  The  order  for  their  commitment 
recites  that  In  the  case  of  each  It  has  been 
made  to  appear  to  the  Judge  of  the  probate 
court  that  she  Is  a  fit  subject  for  the  School 
for  Feeble-Mlnded;  and  the  finding  so  made 
Is  not  open  to  collateral  attack  and  must  be 
taken  to  mean  that  each  comes  within  the 
class  or  classes  for  whose  benefit  the  school 
was  established,  otherwise  the  court  could 
not  have  found  that  tbey  were  fit  subjects 
for  the  school.  Unless  therefore  the  School 
for  Feeble-Minded  is  to  be  regarded  as  an  In- 
stltntion  for  the  Insane  so  that  those  who 
are  committed  to  It  thereby  come  fairly 
within  the  description  of  Insane  persons  the 
plaintiff  must  prevail. 

As  originally  Incorporated  It  was  designat- 
ed "The  Massachusetts  School  for  Idiotic  and 
Feeble-Mlnded  Youth"  (St  1850,  p.  380,  a  150). 
and  continued  to  be  so  known  till  1883  when 
the  name  was  changed  to  "The  Massachusetts 
School  for  the  Feeble-Mlnded"  (St.  1883,  p. 
525,  c.  239),  which  has  been  Its  name  ever 
since.  It  is  manifest,  we  think,  from  an  ex- 
amination of  the  different  acts  and  resolves 
relating  to  It  that  It  was  not  established  and 
has  not  been  maintained  as  an  institution 
for  the  insane,  but  as  Its  former  and  present 
name  Implies,  for  the  benefit  of  the  Idiotic 
and  feeble-minded.  St  1850,  p.  300,  a  150; 
Res.  1851,  p.  870,  c.  44;  Res.  1861,  p.  542,  c. 
26;  Res.  1869,  p.  796,  c.  9;  St  1878,  p  90. 
c.  126;  Pub.  St  c.  87,  SS  55,  56;  St  1883,  p 
525.  a  239;   St  1884,  p.  67,  a  88;  St  18S6, 
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I>.  261,  e.  296;  Rer.  Laws  c.  87,  §§  113-123. 
There  Is  nothing  In  any  of  these  acts  and  re- 
solves which  recognizes  the  school  as  an  in- 
stitution for  the  Insane,  or  which  recognizes 
its  inmates  as  insane  persons.  On  the  con- 
trary in  the  first  act  which  provided  for  a 
Judicial  commitment  idiots  who  were  Insane 
were  impliedly  excluded,  and  a  distinction 
thus  recognized  between  insanity  and  Idiocy. 
This  act  was  repealed  by  St  1886,  p.  261,  c 
298,  but  the  effect  of  that  was  to  limit  more 
clearly  if  possible  the  Inmates  of  the  school 
to  the  feeble-minded.  There  are  other  stat- 
utes In  which  the  word  "feeble-minded"  has 
been  used  in  a  sense  that  does  not  include 
the  Insane  (St  1905,  p.  486,  c.  475,  J  1 ;  St 
1906,  p.  276,  c.  809;  St  1906,  p.  704,  a  608; 
St  1889,  p.  108,  c  158)  and  that  is  not  Its 
common  meaning.  Moreover  by  St  1906,  p. 
704,  c.  508,  a  new  school  for  the  feeble-mind- 
ed was  established  and  It  was  provided  by 
section  17  (page  708)  that  the  charges  for  the 
support  of  the  settled  inmates  could  be  re- 
covered from  the  city  or  town  of  settlement 
as  therein  provided.  The  result  would  be 
therefore  that  if  sections  6  and  79,  c.  87, 
Rev.  Laws,  are  construed,  as  the  defendant 
contends  that  they  should  be,  cities  and 
towns  would  be  liable  for  the  support  of  set- 
tled inmates  In  one  Institution,  but  wouM  not 
be  In  the  other.  Such  a  result  In  the  absence 
of  anything  to  show  that  the  Legislature  in- 
tended It,  would  seem  of  itself  to  be  almost 
If  not  quite  decisive  against  the  construction 
contended  for. 

The  defendant  relies  npon  Rev.  Laws,  c.  8, 
f  5,  d.  6,  which  provides  that  in  construing 
statutes  "the  words  'Insane  person'  and 
'lunatic'  shall  include  every  Idiot,  non  com- 
pos, lunatic  and  Insane  and  distracted  per- 
son." But  it  Is  to  be  observed  In  the  first 
place  that  "feeble-minded"  persons  are  not 
Included  in  the  definition  thus  given  of  "in- 
sane persons"  or  "lunatics."  In  the  next 
place  It  is  provided  (Rev.  Laws,  c.  8,  {  4) 
that  the  rules  of  construction  there  adopted 
are  not  to  be  followed  if  their  observance 
would  involve  a  construction  Inconsistent 
with  the  manifest  intent  of  the  Legislature 
and  that  words  and  phrases  shall  be  con- 
strued according  to  the  common  and  approv- 
ed usage  of  the  language  except  that  technic- 
al words  and  such  others  as  have  acquired  a 
peculiar  meaning  shall  be  so  construed.  But 
to  construe  the  words  "insane"  and  "Insane 
persons"  In  Rev.  Laws,  c.  87,  8§  6,  79,  as  In- 
cluding feeble-minded  persons,  and  thus  mak- 
ing the  School  for  the  Feeble-Minded  an  In- 
stitution for  the  Insane  would  be  contrary  to 
the  manifest  Intention  of  the  Legislature 
and  would  not  be  according  to  the  common 
and  approved  usage  of  the  language  and 
therefore  the  rule  of  construction  invoked  by 
the  defendant  does  not  apply.  This  result 
is  not  affected  by  the  fact  that  Idiotic  persons 
may  be  committed  to  the  school.  When  com- 
mlted  they  are  committed  not  as  insane  per- 
sons but  as  feeble-minded  persons. 


Notice  was  given  to  the  town  of  Danvers, 
and  defendant  makes  no  objection  that  no- 
tice was  not  given  to  it. 

Judgment  affirmed. 


(195  Mass.  33) 
MOULTON  et  al.  v.  BARTLETT  et  al. 
(Supreme  Judicial  Coart  of  Massachusetts. 
Suffolk.    March  1.  1907.) 

Assignment  fob  Benefit  of  Ciueditobs— As- 
bent  OF  Creditors— Time. 

An  assignment  for  the  benefit  of  creditors 
provided  that  creditors,  to  be  entitled  to  its 
benefits,  should  assent  thereto  in  writing  within 
30  days  from  its  date,  after  which  time  creditors 
mifcht  become  parties  with  the  written  consent 
of  the  trustees,  if  they  saw  fit  to  consent  The 
time  was  extended  by  the  trustees,  durioK  which 
complainants  instituted  litigation  to  have  the 
debtors  adjudsed  bankrupts,  which  was  subse- 
quently dismissed,  after  which  complainants  ap- 
plied to  join  in  the  assignment  after  the  expira- 
tion of  the  time  fixed,  which  was  denied,  nnless 
complainants  paid  certain  expenses  incident  to^ 
the  bankruptcy  iitiftation  in  the  interest  of  the 
general  creditors.  Held,  that  such  determination 
by  the  trustees  was  not  an  abuse  of  discretion. 

Report  from  Superior  C!onrt,  Suffolk  Coun- 
ty;  William  Schofleld,  Judge. 

Bill  by  Albert  R.  Moulton  and  another 
against  L.  P.  Bartiett  Jr.,  and  others,  to  com- 
pel defendants  to  allow  complainants  to  as- 
sent to  assignments  for  the  benefit  of  credi- 
tors, and  to  become  parties  thereto  and  share 
in  the  distribution  of  the  estate  held  under 
the  assignment  A  ruling  was  entered  deny- 
ing the  relief  prayed,  and  complainants  pro- 
cured the  case  to  be  reported  to  the  Supreme 
Judicial  Court   BUI  dismissed. 

Lee  M.  Friedman,  for  complainants.  Char- 
les K.  Cobb,  for  defendants. 

KNOWLTON,  C.  J.  The  defendants  are 
trustees  for  the  benefit  of  creditors  under  a 
common-law  assignment  of  the  firm  of  George 
A.  Cobum  &  Co.  The  plaintiffs  are  creditors 
of  that  firm.  By  the  terms  of  the  assign- 
ment«  creditors,  to  be  entitled  to  its  benefits, 
were  required  to  assent  to  it  In  writing  with- 
in thirty  days  from  its  date,  with  a  proviso 
that  after  that  time  creditors  might  become 
parties  to  it  "with  the  consent  of  said  parties 
of  the  second  part  [the  trustees],  expressed  in 
writing,  If  the  parties  of  the  second  part  see 
fit  to  give  such  consent"  The  time  for  ex- 
pressing assent  was  extended  beyond  the 
thirty  days,  first  tor  a  period  of  one  month, 
and  twice  afterwards  for  periods  of  two 
months  each.  Before  the  expiration  of  that 
time  these  plaintiffs  filed  a  petition  In  the 
District  Court  of  the  United  States  to  have 
the  firm  adjudged  bankrupts.  Litigation  on 
this  petition  In  the  District  Court,  in  the 
Circuit  Court  of  Appeals,  and  in  the  Supreme 
Court  of  the  United  States  continued  for 
more  than  a  year  and  a  half,  when  the  pe- 
tition was  finally  dismissed.  The  defendants 
would  not  consent  that  the  plaintiffs  should 
become  parties  to  the  assignment  unless  they 
would  pay  $1,5(X)  for  expenses  Incurred  in  the 
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litigation,  professedly  In  the  Interest  of  the 
general  creditors,  and  without  an  Intimation, 
after  having  examined  the  accounts  and 
doings  of  the  trustees,  that  they  would  not 
postpone  the  settlement  of  the  trust  by  liti- 
gation as  objectors  to  the  accounts.  The 
plaintiffs  declined  these  terms,  and  brought 
this  bill  to  compel  the  defendants  to  permit 
them  to  become  parties  to  the  assignment 

The  decision  In  National  Bank  of  Com- 
merce V.  Bailey,  179  Mass.  416,  60  N.  B.  925, 
is  decisive  of  this  case;  It  Is  said  In  the 
opinion,  with  a  citation  of  authorities,  that 
"In  this  commonwealth  the  time  within  which 
creditors  may  sign  Is  regarded  as  of  the  es- 
sence of  the  contract,  and  It  Is  held  that  the 
creditors  who  sign  within  that  time  acquire 
thereby  a  right  to  have  the  property  distribut- 
ed among  themselves."  The  facts  In  that  case 
were  more  favorable  to  the  plaintiffs  than 
they  are  In  the  present  case.  These  plaintiffs 
commenced,  and  continued  for  a  long  time, 
litigation,  with  a  view  to  supersede  the  as- 
signment by  proceedings  in  bankruptcy. 
They  declined  to  become  parties  to  the  as- 
signment, although  they  knew  "that  there 
was  probably  a  time  limit  for  assent  fixed  by 
the  deed."  The  court  found  "that  the  trus- 
tees have  not  acted  dishonestly  or  in  bad 
faith  in  withholding  their  consent,  but  on 
the  contrary  have  acted  throughout  In  deal- 
ing with  the  plaintiffs  under  advice  of  coun- 
sel, and  in  the  honest  belief  that  tbey  were 
doing  what  was  right,  and  according  to  their 
duty  as  trustee." 

There  is  nothing  In  the  record  to  show  that 
the  court  was  wrong  In  holding  that  there 
was  no  abuse  of  their  discretion. 

Bill  dismissed,  with  costs. 


(191  Mass.  at) 

MA6EE  ▼.  KNIGHT. 

COOLIDGB  V.  SAME. 

(Snpreme  Judicial  Court  of  Massachusetts. 

Middlesex.    March  1.  1907.) 

Oms— Dxposn  in  Bank. 

On  an  issue  as  to  whether  a  depositor  In 
savings  banks  bad  made  during  his  lifetime  a 
perfected  gitt  of  any  of  the  accounts  or  of  the 
principal  of  such  accounts  with  a  reservation  of 
the  income  durinft  bis  life,  held  that,  except  as 
to  F.,  one  of  the  donees,  the  facts  did  not  show 
that  the  depositor  intended  to  pass  the  title  dur- 
ing bis  lifetime,  and  hence  there  was  no  per- 
fected gift. 

Appeal  from  Supreme  Judicial  Court,  Mid- 
dlesex County. 

Two  appeals  by  Henry  F.  Knight,  as  ad- 
ministrator de  bonis  non  with  the  will  an- 
nexed of  the  estate  of  Thomas  Llvermore, 
deceased ;  the  first  being  an  appeal  from  the 
allowance  of  the  account  of  the  administra- 
tion by  Emma  L.  Magee,  as  executrix  of  the 
will  of  Thomas  Llvermore,  filed  after  the 
death  of  said  Magee,  by  Anna  M.  Coolldge, 
administratrix  with  the  will  annexed  of  said 
Emma  L.  Magee;  and  the  second  being  an 
appeal  from  an  order  of  the  probate  court 


denying  a  petition  by  said  Knfgbt  against  th» 
said  Coolldge  that  she  be  ordered  to  retain 
the  assets  of  the  estate  of  Emma  lu  Magee 
to  satisfy  the  claim  of  said  Knight  against 
the  estate.    Affirmed. 

As  to  some  of  the  bank  accounts  mentioned 
in  the  opinion,  it  was  shown  in  support  of 
the  alleged  gifts,  that  the  depositor  Iiad  exe- 
cuted instruments  to  the  effect  that  he  as- 
signed and  transferred  the  accounts  to  him- 
self in  trust  for  certain  persons,  and  that  aa 
to  ail  the  accounts  he  had  caused  the  titles 
of  the  books  to  be  changed,  so  that  it  ap- 
peared that  be  held  the  accounts  as  tmstee 
for  certain  persons. 

Johnson,  Clnpp  &  Underwood,  for  appd- 
lact  William  A.  Abbott  and  John  B.  Abbott, 
for  appellees. 

HAMMOND,  J.  Under  the  stipulation  of 
the  parties,  the  sole  question  left  for  oar 
consideration  is  whether  Thomas  Livermore, 
to  whom  the  seven  savings  bank  accounts  in 
controversy  originally  belonged,  made  during 
his  lifetime  a  perfected  gift  of  them  or  any  of 
them,  to  the  respective  beneficiaries.  The 
case  was  heard,  upon  evidence  largely  oral, 
by  a  single  Justice  of  this  court 

All, of  the  bank  books  were  kept  by  Uver- 
more  while  he  lived,  and  after  his  decease 
they  were  found  in  his  trunk  among  his  other 
effects.    He  treated  the  accounts  as  belong- 
ing to  him.    As  to  his  intention  the  court 
found  that  even  "where  the  alleged  boieflcl- 
ary  was  notified,  there  was  no  Intention  on 
the  part  of  Thomas  Livermore  to  hold  the 
several  books  in  trust  for  himself  for  life  and 
subject  thereto  in  trust  for  the  several  bene- 
ficiaries.   On  the  contrary  I  find  as  a  fact 
that  it  was  his  intention  to  keep  the  foil 
control  of  the  several  books  In  question  dm^ 
ing  his  life,  and  to  give  the  books  to  the  sev- 
eral  beneficiaries   on   his   death.    In  other 
words,  that  the  case  does  not  come  within  the 
class  of  cases  of  which  Gerrlsh  v.  New  Bed- 
ford Institution  for  Savings,  128  Mass.  159, 
35  Am.  Rep.  365,  w6uld  be  one  If  the  evidence 
there  held  to  be  admissible  was  believed,  but 
to  the  class  of  cases  of  which  Nutt  v.  Morse, 
142  Mass.  1,  6  N.  E.  7^  Is  an  example."  TMs 
finding  must  stand  unless  it  appears  to  be 
clearly  wrong.    But  it  is  not  necessary  to  In- 
voke in  this  case  that  principle  of  practice. 
We  have  carefully  examined  the  evidence  and 
are  S4tlsfied  that  the  finding  was  clearly 
right 

The  interest  on  these  various  accounts  was 
added  every  six  months  to  the  principal  by 
the  respective  banks,  and  it  appeared  tbat 
for  years  after  the  alleged  gifts  and  np  to  tbe 
time  of  his  death,  Livermore  in  every  account 
drew  out,  on  the  day  on  which  the  interest 
was  thus  added,  or  within  a  very  few  days 
thereafter,  a  sum  equal  to  the  amount  of  tbe 
Interest  He  went  to  the  banks  and  drew  out 
this  Interest  In  person,  except  the  last  year 
before  his  death,  in  which  year  he  from  time 
to  time  gave  an  order  to  Mrs.  Famham  vitli 
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whom  he  boarded,  and  she  went  to  the  bank 
and  drew  the  money  for  him.  As  a  mie  be 
receipted  for  the  money  In  his  own  Individual 
name,  and  with  one  or  two  exceptions  signed 
the  orders  In  the  same  way.  With  the  ex- 
ception of  the  account  in  the  Boston  Flye 
Cents  Savings  Bank  It  is  not'  shown  that  he 
ever  receipted  In  any  other  way.  In  one  or 
two  Instances  Mrs.  Famham  added  the  word 
"trustee"  or  its  abbreviation  "Tr."  to  his 
name  upon  an  order,  but  that  was  at  the  sns- 
gestion  of  the  bank  after  her  arrival  there, 
and  it  does  not  aiqpear  that  he  ever  knew 
it;  and  in  one  or  two  cases,  at  least  In  one 
Instance,  the  word  "Tr."  appears  after  his 
name,  but  in  a  different  Ink  and  a  handwrit- 
ing differing  from  that  of  the  body  of  the 
signature.  In  a  word,  he  kept  the  books  and 
In  all  ways  seems  to  have  treated  the  ac- 
counts as  if  they  belonged  to  him. 

It  Is  argued,  however,  In  behalf  of  the  ac- 
coontant  that  although  he  made  a  perfect 
gift  of  the  principal,  still  it  was  with  the 
reservation  of  the  Income  during  hia  life. 
Bat  one  of  the  troubles  with  that  view  of  the 
transactions  is  that  in  the  case  of  several  of 
ttie  accounts  the  written  assignment  was  of 
the  Interest  as  well  as  the  principal,  and  In 
none  is  there  expressed  any  such  reservation. 
The  assignment  of  the  account  in  the  Warren 
Institution  for  Savings,  for  Instance,  is  of 
the  deposit  IX)ok  "together  with  all  mon- 
eys due  thereon  both  principal  and  interest." 
The  order  to  the  Newton  Savings  Bank  Is  to 
pay  to  Mrs.  Adams  "all  moneys  that  have 
been  or  may  be  deposited,  together  with  the 
Interest  that  may  become  due  on"  the  ac- 
count While  it  is  true  that  Mrs.  Bond-Foote 
testified  that  at  the  time  Llvermore  exhibited 
the  books  in  the  presence  of  herself,  her 
mother  and  her  sister  Emma,  he  said  that  he 
should  take  the  interest  as  long  as  he  lived 
but  when  he  was  gone  the  books  should  re- 
spectively belong  to  them,  still,  In  view  of 
the  whole  circumstances  disclosed  we  must 
regard  the  whole  ianguage  uttered  by  him  on 
that  occasion  as  indicating  not  an  Intention 
on  his  part  to  make  a  then  present  gift  of 
the  principal  so  as  to  pass  It  irrevocably  out 
of  his  tiands,  but  as  indicating  what  he  sup- 
posed would  happen  after  his  title  to  the 
principal  had  ceased  by  his  death.  And  in 
calling  a  book  "Maria's  book,"  we  understand, 
that  he  meant  not  that  the  book  then  actually 
belonged  to  her,  but  simply  that  upon  his 
death  he  intended  that  It  should  go  to  her. 
In  all  this  we  find  no  then  present  gift  of 
any  part  of  the  account  represented  by  the 
books. 

Ijivermore  apparently  was  not  unacquaint- 
ed with  the  manner  in  which  a  gift  of  a  book 
account  could  be  properly  made.  When  he 
had  concluded  to  give  an  account  to  Mrs. 
Famtum  he  proceeded  in  a  proper  way  and 
made  an  effectual  gift.  It  is  unprofitable 
to  rehearse  the  evidence  further. 

In  view  of  the  facts  that  the  books  were 
k^t  In  his  possession,  that  he  treated  the  ac- 


counts as  his  own  and  under  his  control  tin- 
til  his  death,  that  he  knew  how  to  make'  a 
perfected  gift  when  his  object  was  to  pass  the 
title  from  him  in  his  lifetime  (as  shown  in  tils 
gift  to  Mrs.  Famham),  and  of  the  other  ma- 
terial circumstances,  we  are  of  opinion  that 
the  finding  of  the  single  Justice  was  correct, 
and  that  it  was  not  Ldvermore's  Intention  to 
pass  the  title  either  to  the  principal  or  the 
interest  of  any  of  these  accounts  during  his 
lifetime.  There  was  therefore  no  perfected 
gift  The  title  remained  In  him  at  the  time 
of  bis  death.  Nutt  v.  Morse,  142  Mass.  1, 
6  N.  B.  763 ;  Bailey  v.  New  Bedford  Institn- 
tlon  for  Savings  (Mas^.)  78  N.  B.  648,  and 
cases  there  cited. 
Decree  afilrmed. 


(IM  Mass.  690) 

WESTINGHOUSB  ELECTBIC  ft  MFG.  CO. 
▼.  BEED  et  al. 

(Sapreme  Judicial   Court  of  Massacbnbetts. 
Suffolk.   March  1,  1907.) 

1.  Stbekt  Railboads  —  Oftickss  —  Liabiutt 
or  DinxoroBS  roa  Cobfobatk  Debts— Rev- 
BDT  IN  BQurrr. 

Under  Rev.  Laws,  c  112,  {  19.  now  St 
1906,  p.  697.  c.  463,  pt  8,  {  29,  firing  a  liabil- 
ity on  directors  of  a  street  railroad  corpora- 
tion for  all  its  debts  to  the  extent  of  its  cap- 
ital Aock,  until  it  has  all  been  paid  in  and  a 
certificate  of  that  fact,  sworn  to  by  its  of- 
ficers and  a  majori^  of  its  directors  has  been 
filed  in  the  office  or  the  secretary  of  the  com- 
monwealth, the  remedy  against  the  directors  is 
in  equity. 

2.  Saicb— Necebsabt  Paktikb. 

Under  St  1906,  p.  697,  c.  463,  pt  3,  i  29, 
making  directors  of  a  street  railway  corporation 
liable  for  all  its  debts  to  the  extent  of  its  capi- 
tal stock  until  it  is  all  paid  in  and  a  certificate 
of  that  fact  verified  by  its  officers,  is  filed  with 
the  Secretary  of  the  commonwealth,  tlte  cor- 
poration is  not  a  necessary  party  in  a  salt 
against  its  directors  to  enforce  such  liability. 

8.  SAKI!  —  BZHAUSTIOH  Of  GOBPOBATB  Rx- 
SOUBOES. 

Under  St  1906.  p.  697,  c  463,  pt  3,  §  20, 
making  directors  of  a  street  railway  corpora- 
tion liable  for  all  Its  debts  to  the  extent  of 
its  capital  stock  until  it  is  all  paid  in  and  a 
verified  certificate  thereof  is  filed  with  the 
Secretary  of  the  commonwealth,  creditors  are 
not  required  to  exhaust  their  remedies  against 
the  corporation  before  bringioK  suit  against  the 
directors  to  enforce  snch  liabUity: 
4.  Sake— Defenses. 

Under  Rev.  Laws,  c.  112,  {  19,  now  St 
1906,  c  463,  pt  8,  <  29,  fixing  a  IiabiUty  on 
directors  of  a  street  railroad  corporation  for 
all  its  debts  to  the  extent  of  its  capital  stock 
until  it  has  all  been  paid  in  and  a  certificate 
of  that  fact,  sworn  to  by  its  officers  and  a 
majority  of  its  directors,  has  been  filed  in  the 
office  of  the  Secretary  of  the  commonwealth, 
the  filing  of  an  untrue  certificate  will  not  re- 
lieve the  directors  of  liability. 

Report  from  Superior  Court,  Suffolk  Coun- 
ty; Franklin  G.  Fessenden,  Judge. 

Bill  by  the  Weetlnghouse  Electric  ft  Manu- 
facturing Company  against  T.  I.  Reed  and 
others,  to  which  defendants  demurred.  Re- 
ported to  the  Supreme  Judicial  Court  De- 
murrer overruled. 
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Frederick  H.  Nasb  and  Cboate,  Hall  & 
Stewart,  for  petitioners.  Arthur  H.  Russell, 
for  respondents. 

SHELDON,  J.  It  was  provided  by  Rev. 
Laws,  c.  112,  {  19,  In  force  wben  this  bill 
was  brought,  that  "the  directors  of  a  street 
railway  company  shall  be  Jointly  and  several- 
ly liable,  to  the  extent  of  Its  capital  stocls, 
for  all  Its  debts  and  contracts  until  the  whole 
amount  of  its  capital  stock  as  originally  fix- 
ed  by  its  agreement  of  association,  or  If  a 
chartered  company,  by  Its  directors,  shall 
have  been  paid  In,  and  a  certificate  stating 
the  amount  thereof  so  fixed  and  paid  in  shall 
have  been  signed  and  sworn  to  by  its  presi- 
dent, treasurer,  clerk  and  a  majority  of  its 
directors,  and  filed  In  tbe  ofiBce  of  the  Secre- 
tary of  the  commonwealth."  These  provi- 
sions are  now  contained  In  St  1906,  p.  597,  c 
463,  pt.  3,  {  29.  The  bill  is  brought  under 
that  statute  to  ^force  tbe  liability  of  the  di- 
rectors of  tbe  Lowell  &  Boston  Street  Rail- 
way Company,  for  debts  alleged  to  have  been 
incurred  by  that  company. 

It  seems  manifest  to  us  that  the  remedy 
to  enforce  this  liability  must  be  In  equity  and 
not  at  law.  The  liability  of  tb^  defendants 
is  not  for  all  the  debts  and  contracts  of  the 
company,  but  only  for  those  debts  and  con- 
tracts to  the  extent  of  its  capital  stock.  The 
liability  being,  to  this  limited  extent,  for  all 
the  debts  and  contracts  of  the  company,  is 
not  to  be  enforced  for  tbe  benefit  of  tbe  cred- 
itor who  may  first  seek  to  avail  himself 
thereof,  which  might  result  in  excluding  oth- 
er creditors  by  exhausting  the  fund,  but  must 
be  made  available  for  the  benefit  of  all  the 
creditors.  Harris  v.  E^rst  Parish  in  Dor- 
chester, 23  Pick.  112 ;  Crease  v.  Babcock,  10 
Mete.  52S;  Bell  v.  Spaulding,  3  Allen,  4ii5. 
For  the  reasons  stated  in  those  opinions,  it 
is  only  in  equity  that  the  rights  of  all  par- 
ties can  be  protected,  and  an  adequate  remedy- 
given.  See,  to  the  same  effect,  Knowlton  v. 
Ackley,  8  Cnsh.  93,  97;  Kinsley  v.  Rice,  10 
Gray,  325 ;  Merchants'  Bank  v.  Stevenson,  10 
Gray,  232;  Merchants'  Bank  v.  Stevenson,  5 
Allen,  398,  400;  Commonwealth  t.  Cocbltnate 
Bank,  8  Allen,  42,  44;  Pope  r.  Leonard,  115 
Mass.  286,  290. 

The  corporation  is  not  a  necessary  party  to 
the  bill.  This  statute  creates  a  different  lia- 
bility from  that  Imposed  by  Rev.  Laws,  c. 
110,  §  58  et  seq.  By  section  02  of  that  stat- 
ute the  corporation  is  made  a  necessary  party 
to  a  bill  brought  to  enforce  that  liability.  It 
is  only  for  this  reason  that  the  corporation 
must  be  Joined  as  a  defendant  Barrc  Na- 
tional Bank  v.  Hlngham  Mfg.  Co.,  127  Mass. 
563,  567,  5C8.  As  was  pointed  out  In  that 
case,  the  right  to  proceed  against  the  di- 
rectors never  belonged  to  the  corporation  and 
was  no  part  of  its  assets.  So  in  Clarke  v. 
Warwick  Cycle  Mfg.  Co.,  174  Mass.  434,  437, 
64  N.  E.  887;  Hancock  Bank  v.  Ellis,  166 
Mass.  414,  419,  44  N.  E.  349,  55  Am.  St  Rep. 
114;  Chamberlin  v.  Huguenot  Mfg.  Co.,  118 


Mass.  532;  New  Lamp  Chimney  Co.  v.  An- 
sonla  Brass  &  Copper  Co.,  91  U.  S.  656,  666, 
23  L.  Ed.  336.  The  provisions  of  St  1908, 
p.  435,  c.  437,  §  30,  do  not  apply  to  this 
case  for  the  same  reasons,  and  for  the  fur- 
ther reason  that  by  section  1  (page  420)  of 
that  act  street  railway  companies  are  ex- 
cluded from  its  provisions.  Nor  need  the 
creditors  exhaust  their  remedy  against  the 
corporation  by  taking  6ut  execution  or  other- 
wise, because  the  statute  under  which  this 
bill  is  brought  requires  no  such  action. 

The  statute  provides  that  tbe  liability  of 
tbe  directors  shall  continue  until  the  whole 
amount  of  its  capital  stock  sliall  have  been 
paid  in  and  a  certificate  thereof  shall  have 
been  signed  and  sworn  to  by  the  president 
treasurer,  clerk  and  a  majority  of  the  di- 
rectors, and  filed  in  tbe  office  of  the  Secre- 
tary of  the  commonwealth.  Rev.  Laws,  c. 
112,  i  19 ;  St.  1906,  p.  597,  c.  403.  pt  3,  I  29. 
The  bill  avers  that  the  whole  amount  of  the 
capital  stock  "was  never  actually  paid  In 
tn  cash"  and  "that  no  valid  certificate  has 
been  filed  by  tbe  directors  of  said  street  rail- 
way company  to  tbe  effect  that  said  capital 
stock  has  been  paid  in  as  required"  by  tbe 
statute.  The  defendant  contends  that  this 
Is  not  an  averment  that  no  certificate  has 
been  filed,  and  that  the  validity  of  the  certif- 
icate is  not  to  be  inquired  into  in  this  pro- 
ceeding, but  that  tbe  statutory  liability  of 
the  defendants  ends  as  soon  as  a  certificate 
shall  have  been  filed,  whether  its  statemeots 
are  true  or  untrue.  Stedman  v.  Eveleth,  K 
Mete.  114,  120,  121.  The  liabUIty  considered 
In  that  case  rested  upon  the  stodiholders  un- 
til the  capital  stock  should  haye  been  paid 
in  and  the  officers  of  the  corporation  should 
have  filed  a  certificate  thereof;  and  It  wm 
held  that  the  liability  of  the  stockholders  for 
subsequent  debts  of  the  corporation  ceased 
upon  the  filing  of  the  certificate.  But  tbe 
reasoning  of  tbe  court  in  that  case  Is  insp- 
pUcable  to  the  facts  in  the  case  at  bar.  Here 
the  liability  Is  upon  the  directors;  and  it  ii 
upon  tbem,  acting  by  a  majority  of  that  body, 
as  well  as  upon  other  officers,  that  the  dutr 
of  signing,  swearing  to  and'  filing  the  re- 
quired certificate  rests.  It  would  be  strange 
If  by  their  mere  false  statement  under  oatb. 
whether  made  willfully  or  carelessly,  tbey 
could  terminate  the  liability  imposed  upon 
tbem  especially  as  It  ordinarily  would  be  in 
their  own  power  to  prevent  the  incurring  of 
the  debts  and  tbe  making  of  the  contractx 
which  create  that  liability.  Xor  is  it  mate- 
rial whether  the  directors  did  or  did  not  act 
in  good  faith  in  making  the  certificate.  It 
concerned  a  matter  as  to  which  they  had  foil 
means  of  knowledge.  We  canaot  restrict 
their  liability  farther  than  is  done  by  tbe 
statute.  Anthony  &  Scovllle  Co.  v.  Metropol- 
itan Art  Co.,  190  Mass.  35,  76  N.  E  289. 

The  formal  objection  that  the  bill  avers 
that  the  capital  stock  has  not  been  paid  io 
"in  cash,"  and  that  no  valid  certificate  bas 
been  filed  "by  the  directors,"  whereas  the 
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regnlrement  of  the  statute  Is  that  It  be  filed  i 
by  the  president,  treasurer,  clerk,  and  a  ma- 
jority of  the  directors,  has  not  been  argued 
and  need  not  be  considered.  Nor  has  It  been 
argued  that  the  bill  should  have  ayerred  that 
any  certificate  of  capital  stock  had  been  Is- 
sued, or  that  the  proper  defendants  are 
not  those  who  were  the  directors  when  the 
debt  due  to  the  plaintiff  was  Incurred.  See 
Holyoke  Bank  t.  Bumham,  11  Cush.  183; 
Johnson  v.  SomerrUle  Dyeing  &  Bleaching 
Co.,  15  Gray,  216. 
Demurrer  overruled. 


(194  Mass.  596) 

AMERICAN  STEEL  &  WIRE  CO.  T. 
BEARSE  et  al. 

(Supreme   Judicial   Court  of   Massachusetts. 
Suffolk.    March  1,  1907.) 

1.  StBEBT   RaIUIOADS— LiABILITT   07  DlKEOT- 

OBS  roB  CoBFOBAiB  DEBTS— Aonona—PAB- 

TLBS. 

In  a  suit  against  the  directors  of  a  street 
railway  corporation  for  its  debts,  under  the 
provision  of  St.  1006,  p.  597,  c.  463,  pt.  3,  g  29, 
that  they  shall  be  liable  for  its  debts  until 
they  have  filed  their  sworn  certificate  in  the 
office  of  the  Secretary  of  the  Commonwealth 
that  the  capital  stoclc  is  all  paid  in,  the  cor- 
poration is  not  a  necessary  party. 

2.  Rkceivxbs  —  AcnoH    Aoainbt   Without 
Consent  or  Cottet  —  Waivbb  by  Appeab- 

ANCE. 

In  a  suit  against  the  directors  of  a  street 
railway  corporation  for  its  debt,  the  facts  that 
the  corporation,  which  was  unnecessarily  made 
a  party,  is  in  the  hands  of  receivers  appointed 
by  the  federal  court,  and  that  the  consent  of 
the  federal  court  to  make  the  receivers  parties 
was  not  obtained,  are  no  defenses,  since  the 
appearance  and  answer  of  the  receivers  is  con- 
sent to  the  jurisdiction  of  the  court. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Receivers,  H  333-343.] 

3.  Evidence  —  Judicial    Noticb  —  Pubuo 
Statutes. 

As  acts  of  incorporation  are  public  acts, 
the  court  takes  judicial  notice  that  the  defend- 
ant corporation,  a  street  railway  company,  was 
not  organized  under  a  special  charter  before 
the  taking  effect  of  St  1864,  p.  155,  c.  229, 
S  6,  which  remains  in  force  as  St.  1906,  c. 
463,  p.  597,  pt.  3,  §  29,  and  creates  the  liability 
sought  to  be  enforced  in  this  action. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  f  37.] 

Action  by  the  American  Steel  &  Wire  Com- 
pany against  Augustus  M.  Bearse  and  others. 
Defendants  demurred.    Demurrer  overruled. 

Frederick  H.  Nash  and  Choate,  Hall  & 
Stewart,  for  petitioner.  Boyd  B.  Jones  and 
Frederick  P.  Cabot,  for  defendant 

SHBIiDON,  J.  It  is  objected  by  the  dl- 
lectors  of  the  street  railway  company  that 
the  bill  cannot  be  maintained  because  re- 
ceivers of  the  company  have  been  appoint- 
ed by  the  United  States  Circuit  Court  of 
tills  district,  liecause  the  receivers  are  joined 


as  defendants,  and  becatise  It  does  not  appear 
that  this  suit  was  authorized  by  that  court 
The  receivers  themselves  have  not  raised 
this  objection,  but  by  their  answer  have  sub- 
mitted themselves  to  the  jurisdiction  of  the 
court.  It  may  be  assumed,  as  claimed  by 
these  defendants,  that  the  court  which  ap- 
points a  receiver  of  a  corporation  holds  and 
administers  the  estate  through  the  Receiver 
as  Its  o£acer,  and  must  decide  whether  it 
will  determine  for  Itself  all  claims  against 
the  corporation  or  allow  any  of  them  to  be 
litigated  in  other  courts;  and  the  control  of 
that  court  over  the  assets  of  the  corporation 
and  Its  rights  of  action  for  any  injury  to  or 
misappropriation  of  its  property  cannot  l>e 
interfered  with  by  process  of  any  other 
court  Porter  v.  Sabin,  149  U.  S.  473, 13  Sup. 
Ct  1008,  37  li.  Ed.  815;  Porter  v.  Kingman, 
126  Mass.  141.  But  the  corporation  was  not 
a  necessary  party  to  this  bill;  no  relief  is 
asked  for  against  it;  and  the  liability  of  its 
directors  which  it  sought  to  reach  and  en- 
force was  never  In  any  sense  Its  property  or 
a  part  of  its  assets.  Westlnghouse  Electric  & 
Manuf.  Co.  v.  Reed,  80  N.  E.  621.  Nor  was 
the  failure  to  obtain  consent  of  the  court 
which  appointed  the  receivers  necessarily 
fatal;  it  might  be  waived  by  the  receivers. 
Tobias  V.  Tobias,  61  Ohio  St.  519,  38  N.  B. 
317;  Roxbury  v.  Central  Vermont  Railroad, 
60  Vt.  121,  14  Atl.  92;  Hackley  v.  Draper,  4 
Th.  &  C.  614;  Elkhart  Car  Works  Co.  v. 
Ellis,  113  Ind.  215,  15  N.  E.  249;  Mulcahey  y. 
Strauss,  151  III.  70,  37  N.  E.  702;  Carter  v. 
Rodewald,  108  111.  351;  Allen  T.  Central 
Railroad,  42  Iowa,  683.  Here  the  receivers 
have  waived  the  objection  by  submitting  to 
the  Jurisdiction  of  the  court,  and  the  suit 
does  not  attempt  to  take  any  property  or 
right  of  the  corporation  from  the  receivers, 
or  to  prevent  them  from  reaching  any  such 
property.  The  demurrer  cannot  be  sustained 
upon  this  ground. 

The  corporation  could  not  have  owned  and 
operated  a  street  railway  in  this  common- 
wealth without  having  been  organized  under 
its  laws.  As  acts  of  incorporation  are  pub- 
lic acts,  of  which  we  must  take  Judicial 
notice  fflev.  Laws,  c  175,  {  72),  we  know 
that  It  was  not  organized  under  a  special 
charter  before  the  taking  effect  of  St  1864. 
p.  155,  c  229,  and  it  could  not  have  been 
organized  otherwise  before  that  time.  The 
liability  sought  to  be  enforced  in  this  action 
was  created  by  section  6  (page  156)  of  that 
act,  and  has  since  remained  in  force.  St 
1871,  p.  731,  c.  381,  §  7;  Pub.  St  1882,  c.  113, 
i  14;  Rev.  Laws,  c.  112,  i  19;  St  1906,  p. 
507,  c.  463,  pt  8,  S  20. 

All  the  other  questions  argued  upon  this 
demurrer  have  been  considered  and  decided 
In  Westlnghouse  Electric  &  Manuf.  Co.  t. 
Reed,  80  N.  E.  621. 

Demurrer  overruled. 
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(194  Maas.  682) 

HOPKINS  et  al.  y.  AMERICAN  PNEU- 
MATIC SERVICE  CO. 

(Supreme  Judicial  Court  of  Maasachusetts. 
Suffolk.    March  1.  1907.) 

1.  Damages— Injury  to  Buildings — Adjoin- 
ing     TiANOOWNEBS  —  LATEBAL     SUPPOKT  — 

Buildings. 

In  an  action  for  damages  to  plaintiffs' 
buildinir.  caused  by  defendant  ncRliBently  difrgint; 
a  ditch  in  the  cellar  of  its  adjacent  house,  near 
a  part;  wall,  the  measure  of  plaintiffs'  damsRes 
was  the  difference  between  the  fair  market  value 
of  his  property  before  and  after  the  injury,  and 
not  the  cost  of  restorinK  the  property  to'  its 
former  condition. 

TEd.  Note. — For  eases  In  point,  we  Cent.  Diic 
vol.  15,  Damages,  |§  272-278.] 

2.  Same— Partt  Walls. 

The  fact  that  the  source  of  the  injnry  was 
the  settling  of  the  party  wall  did  not  affect  the 
rule  of  damages. 
S.  SAirn— Loss  ov  Rentai>— Evidence. 

Evidence  that  plaintiff  had  made  a  claim 
against  an  elevated  street  railway  company  for 
damages  to  his  property,  caused  by  noise  and 
a  deprivation  of  light  and  air,  which  claim  had 
been  settled,  was  admissible  to  contradict  plain- 
tiff's evidence  that  his  loss  of  rental  had  been 
caused  solely  by  reason  of  defendant's  negli- 
gence in  excavating  too  near  to  the  party  wall 
between  plaintiffs'  and  defendant's  property. 

Exceptions  from  Superior  CSonrt,  Suffolk 
(Jounty;  Edgar  J.  Sherman,  Judge. 

Action  by  Samuel  B.  Hopkins  and  others, 
as  executors,  etc.,  against  the  American 
Pneumatic  Service  Company.  A  verdict  was 
rendered  In  favor  of  plaintiffs  for  $367,  and 
they  bring  exceptions.    Overruled. 

Frank  D.  Allen  and  Lyman  K.  Clark,  for 
plaintiffs.  Elder  &  Whitman,  Edwin  C.  Gil- 
man,  and  James  Thomas  Fugh,  for  defend- 
ant 

KNOWLTON,  C.  J.  This  Is  an  action  of 
tort  to  recover  damages  to  the  plalntlfts' 
building,  caused  by  the  defendant  In  negli- 
gently and  Improperly  digging  a  trench  in 
the  cellar  of  Its  adjacent  house,  near  the 
party  wall.  There  are  two  exceptions  for 
our  consideration,  one  to  the  instructions 
of  the  jndge  on  the  question  of  damages,  the 
other  to  the  admission  of  testimony. 

The  Jury  were  Instructed  that.  If  they  came 
to  the  question  of  damages,  the  plaintiffs 
were  entitled  to  recover  the  difference  be- 
tween the  fair  market  value  of  the.  property 
before  the  injury  caused  by  the  defendant  and 
Its  market  value  after  the  Injury.  This  Is 
the  correct  rule  in  cases  of  this  kind.  Cbilds 
V.  O'Leary,  174  Mass.  Ill,  114,  116,  54  N.  E. 
480;  Adams  v.  Marshall,  138  Mass.  228,  239. 
62  Am.  Rep.  271;  Gllmore  v.  Driscoll,  122 
Mass.  109-209,  23  Am.  Rep.  312.  The  cost 
of  restoration  of  the  property  to  Its  former 
condition  does  not  necessarily  furnish  a  true 
criterion  for  determining  damages.  Some- 
times to  make  such  a  restoration  would  be 
an  uneconomical  and  Improper  way  of  using 


the  property.  It  might  Involve  a  very  large 
and  disproportionate  expense  to  relieve  fzom 
the  consequences  of  a  slight  Injury.  In  many 
cases  the  cost  of  repairs  would  be  an  ac- 
curate measure  of  the  damages.  To  incur 
the  cost  Is  often  the  best  way  of  dealing 
with  the  property.  In  the  present  case  evi- 
dence was  Introduced  of  what  this  cost  would 
be,  and  the  jury  were  permitted  to  consider 
It  in  determining  the  diminution  of  the 
market  value. 

The  fact  that  the  source  of  the  Injury  wu 
the  settling  of  a  party  wall  does  not  affect 
the  rule  of  damages  In  this  case.  The  plain- 
tiffs sought  to  recover  for  resulting  defects 
In  different  parts  of  the  building.  There  wag 
no  error  In  the  instructions. 

The  original  plaintiff,  In  her  declaration, 
averred  that  her  building  was  rendered  •'un- 
safe .for  use  and  habitation,  whereby  the 
tenants  of  the  plaintiff  were  compelled  to 
vacate  the  said  building,  and  the  plaintiS 
was  for  a  long  time  unable  to  rent  or  lease 
the  same  by  reason  of  damaged  conditioii 
thereof,  •  •  •  and,  by  reason  of  the  re- 
duced value  of  the  plaintiff's  aald  building, 
the  plaintiff  Is  unable  to  obtain  as  high  a 
rental  for  the  said  building  as  formerly," 
etc.  One  of  the  plaintiffs  testified  that  bis 
tenant  went  out  by  reason  of  the  injuries 
caused  by  the  defendant.  The  defendant,  in 
cross-examination  of  this  witness,  undertook 
to  meet  this  claim  by  showing  that  the  plain- 
tiffs had  deiuauded  a  large  sum  for  damages 
to  the  property  on  account  of  the  diminution 
of  Its  rental  value  by  the  construction  of  the 
elevated  railway  through  the  street  in  front 
of  the  premises.  To  the  questions-  on  this 
subject  the  witness  answered  with  some 
reluctance,  admitting  that  he  made  a  claim 
against  the  elevated  railway  company,  which 
was  settied,  but  denying  that  he  made  anj 
claim  that  tenants  left  him,  or  that  the 
premises  were  not  rentable  on  account  of 
noise.  He  said  that  he  got  damage  "for 
light,  air  and  noise."  He  then  asked  hov 
much  he  got,  and  answered,  subject  to  tlw 
exception  of  his  counsel,  $5,100  for  the  two 
houses,  equally  divided  between  the  two. 

The  evidence  was  properly  admitted.  The 
making  of  such  a  claim  for  "light,  aii  and 
noise,"  all  of  which  would  effect  the  rental 
value  of  his  property,  was  in  the  nature  of 
an  admission  that  the  rental  value  was  very 
greatiy  diminished  from  causes  other  than 
the  wrong  of  the  iwesent  defendant,  and  this 
fact  properly  might  affect  the  weight  of  his 
testimony,  in  which  he  Imputed  the  loss  of 
his  tenant  to  the  undeslrability  of  his  prop- 
erty for  occupation  by  tenants  on  account  of 
the  injuries  caused  by  the  digging  of  the 
trench.  At  least  in  cross-examination,  the 
testimony  well  might  be  admitted.  In  the 
discretion  of  the  court 

Ehcceptions  overruled. 
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(187   N.  Y.  MO) 

CASSIDT  et  •!.  t.  SA.UER  et  aL 
(Court  of  Appeals  of  New  Tork.    Jan.  29.  1907.) 

Appeal  from  Supreme  Court,  Appellate 
DWislon,  Fonrtb  Department 

Action  by  John  0.  Cassidy  and  otbers 
against  Cbarles  Sauer  and  othera  From  an 
order  of  the  Appellate  Division  (114  App.  DlT. 
678,  90  N.  X.  Sapp.  1026),  wblcb  affirmed  an 
Interlocutory  Judgment  of  Special  Term  over- 
ruling a  demurrer  to  the  complaint  in  an  ac- 
tion to  rescind  a  contract  for  the  sale  of  land, 
certain  defendants  appeal.    Affirmed. 

The  following  questions  were  certified: 
"Flrsrt.  Is  there  a  defect  of  parties  plain- 
tiff? Second.  Is  there  a  misjoinder  of  par- 
ties plaintiff?  Third.  Does  the  complaint  In 
this  action  state  a  cause  of  action  In  these 
plaintiffs?' 

Merton  B.  Lewis,  Walter  S.  Hubbell,  and 
Clarence  EL  Shoster,  for  appellants.  P.  M. 
French,  Charles  A.  Boston,  and  William  M. 
Chadboume,  for  respondents. 

PER  CURIAM.  Order  affirmed,  with 
costs.  First  and  second  questions  certified 
answered  in  the  negative;  third  question,  in 
the  affirmative. 

CULLEN,  C.  J.,  and  EDWARD  T.  BART- 
LETT,  HAIGHT,  VANN,  WERNER.  WIL- 
LARD  BARTLE^rr,  and  HISCOCK,  JJ.,  con^ 
cur. 


(188   N.  T.   MT) 

CASSIDY  y.   SAUER  et  al. 

(Court  of  Appeals  of  New  York.    March  5, 
1907.) 

Appeai,— Plbadings. 

Where  an  order  of  the  Appellate  Division, 
affirminfT  an  interlocutory  judnment  overruling 
a  demurrer  to  the  complaint,  Rxants  leave  to 
plead  over  conditionally,  the  affirmance  of  such 
an  order  in  the  Court  of  Appeals  carries  with 
it  an  affirmance  of  such  leave  to  plead  over; 
and  it  is  not  necessary  that  any  express  leave 
to  withdraw  the  demurrer  and  interpose  an  an- 
swer should  be  granted  by  the  C!ourt  of  Appeals. 

On  motion  to  amend  remittitur.    Motion 
denied. 
For  former  opinion,  see  supra. 

Lewis  &  McKay,  for  the  motion.  Satter- 
lee,  Bissell,  Taylor  &  French,  opposed. 

PER  CURIAM.  The  defendants  Parce 
and  Becker  were  permitted  by  the  Appellate 
Division  In  the  Fourth  Department  to  appeal 
to  the  Court  of  Appeals  from  an  order  affirm- 
ing  an  Interlocutory  judgment  which  over- 
ruled their  demurrers  to  the  complaint. 
Three  questions  were  certified  to  the  Court 
of  Appeals  in  the  order  of  the  Appellate  Dl- 
Tlslou  allowing  the  appeal.  This  court  has 
afiSrmed  the  order  of  the  Appellate  Division, 
with  costs,  and  answered  the  questions  certi- 
fied. The  appellants  now  move  to  amend  the 
remittitur  so  as  to  permit  them  to  withdraw 

80N.B.-40 


tbelr  demurrers  and  serve  answers  upon  pay> 
ment  of  costs. 

This  motion  is  unnecessary,  in  view  of 
the  character  and  contents  of  the  order  of 
the  Appellate  Division  which  has  been  affirm- 
ed here.  That  order,  In  the  same  paragraph 
which  affirms  the  Interlocutory  judgment, 
grants  leave  to  the  demurring  defendants  to 
plead  over  upon  payment  of  the  coats  of 
the  demurrer  and  costs  of  the  appeal  to  the 
Appellate  Division.  This  court  having  af- 
firmed the  order  of  the  Appellate  Division  in 
all  respects,  the  provision  thereof  granting 
leave  to  plead  over  remains  in  force,  the 
same  as  the  rest  of  the  order.  The  affirm- 
ance here  being  with  costs,  the  effect  of  the 
proceedings  on  appeal  In  this  action  is  (1) 
that  the  appellants  must  pay  ti>e  costs  of  the 
appeal  In  this  court,  and  (2)  that,  upon  pay- 
ment of  the  costs  of  the  demurrer  and  of 
the  appeal  to  the  Appellate  Division  within 
20  days  after  the  filing  of  the  remittitur  from 
this  court,  they  will  be  entitled  to  withdraw 
their  demurrers  and  Interiwse  answers,  if 
so  advised.  Where  an  order  of  the  Appellate 
Division,  affirming  an  interlocutory  judgment 
overruling  a  demurrer  to  the  complaint, 
grants  leave  to  plead  over  conditionally,  the 
affirmance  of  such  an  order  in  this  court 
carries  with  It  an  affirmance  of  such  leave 
to  plead  over;  and  It  is  not  necessary  under 
such  circumstances  that  any  express  leave 
to  withdraw  the  demurrer  and  interpose  an 
answer  should  be  granted  by  the  CJourt  of 
Appeals. 

For  these  reasons,  the  motion  should  be 
denied,  but  without  costs. 

CULLEN,  C.  J.,  and  EDWARD  T.  BART- 
LETT,  HAIGHT,  VANN,  WERNER,  WIL- 
LARD  BARTLETT,  and  HiSCOCK,  JJ, 
concur. 

Motion  denied. 

aes    Ind.    272) 
BUMB  V.  CITY  OF  EVANSVILLEJ. 
(No.  20,755.) 

(Supreme  Court  of  Indiana.    March  19,  1907.) 

1.  MtJNICIPAI.  COBPOEATIONS  —  OHABTEBS  — 

PaosrECTivE  Opebation. 

Acta  1803,  p.  65,  c.  59,  providing  for  the 
government  of  cities  of  more  than  50,000  and 
less  than  100,000  population  "according  to  the 
last  preceding  United  States  census,"  operated 
prospectively  to  include  any  city  of  the  state 
which  afterwards,  either  under  the  census  of 
1890  or  any  subsequent  census,  attained  a  suffi- 
cient population  to  fall  within  the  class  created 
by  the  act. 

2.  Statutes— Local  and  Special  Laws. 

Acts  1803,  p.  65,  c.  59,  providing  a  charter 
for  cities  having  a  population  of  more  than 
50.000  and  less  than  100,000,  section  114  pro- 
viding that  no  cliange  of  venue  shall  be  taken 
from  a  police  court,  but  that  the  defendant  may 
have  a  change  of  venue  from  the  judge  thereof 
as  is  authorized  by  law  to  the  criminal  or  cir- 
cuit court,  waa  not  a  local  or  special  law,  and 
was  therefore  not  in  violation  of  Const,  art. 
4,  {  22,  prohibiting  local  or  special  laws  pro- 
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Tiding  for  the  diange  of  venue  in  civil  or  crim- 
inal cases. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  g§  75,  81.] 

8.  MuNioiPAi.    COBFosATions— Obdinahces— 
Publication. 

Tlie  setting  out  of  tbe  name  of  the  presid- 
ing  officer  of  a  city  council  at  the  time  an  ordi- 
nance was  passed  is  not  an  essential  part  of  the 
publication  of  such  ordinance. 

Appeal  from  Circuit  Court,  Vanderbnrg 
County;   Alex    Gilchrist,   Judge. 

Action  by  the  city  of  Bvanavllle  against 
August  Bnmb.  From  a  Judgment  for  plain- 
tur,  defendant  appeals.     Affirmed. 

Geo.  D.  Heilman  and  A.  3.  Clark,  for  ap- 
pellant.   A.  W.  Funkhouaer,  appellee. 

GILLETT,  J.  This  action  was  commenced 
by  appellee,  In  the  police  court  of  the  city 
of  EransvUle,  to  recover  against  appellant 
for  selling  intoxicating  liquors  within  four 
miles  of  said  city  without  a  municipal  li- 
cense. In  violation  of  an  ordinance.  In  this 
court  appellant  contends  that  tbe  act  of 
March  3.  1803  (Acts  1893,  p.  65,  c.  59),  rela- 
tive to  the  government  of  cities  of  the  class 
to  which  the  city  of  Evansville  belongs,  IS 
unconstitutional,  as  In  violation  of  section 
22  of  article  4  of  the  Constitution  of  Indiana. 
It  Is  particularly  contended  by  appellant 
that  section  114  of  said  act  which  denies 
a  right  to  a  change  of  venue  from  the  police 
court,  contravenes  the  section  of  the  Consti- 
tution above  referred  to. 

The  act  in  question  relates  to  cities  hav- 
ing a  population  of  more  than  50,000  and  less 
than  100,000,  "according  to  the  last  preced- 
ing United  States  census."  The  statute  was 
Intended  to  operate  prospectively,  and  under 
It  any  city  of  the  state  which  afterwards, 
either  under  the  census  of  1800  or  any  sub- 
sequent federal  census,  attained  a  sufficient 
population  to  fall  within  the  provisions  of 
tbe  act,  would  pass  into  tbe  class.  In  Con- 
sumers' Gas  Trust  Co.  v.  Horless,  131  Ind. 
446,  452,  29  N.  R  1062,  lOM  (15  L.  R.  A. 
606),  it  was  said:  "Any  law  which  applies 
generally  to  a  particular  class  of  cases  is  not 
a  local  or  special  law.  Hymes  v.  Aydelott, 
26  Ind.  431;  Palmer  v.  Stumph,  29  Ind.  329. 
The  Constitution  does  not  require  that  tbe 
operation  of  the  law  shall  be  uniform,  other 
than  Its  operation  shall  be  the  same  In  all 
parts  of  the  state  under  the  same  circum- 
stances." We  regard  it  as  settled  that  legis- 
lation for  the  government  of  cities  which 
Is  framed  on  the  lines  of  tbe  act  in  ques- 
tion does  not  impinge  upon  section  22  of  the 
legislative  article  of  the  Constitution.  City 
of  Indianapolis  v.  Navin,  151  Ind.  139,  47  N. 
E.  525,  51  N.  E.  80,  41  L.  R.  A.  337,  344; 
Campbell  v.  City  of  Indianapolis,  155  Ind. 
186,  57  M.  EL  920;  Smith  v.  I&dlanapolis 
Street  R.  Co.,  158  Ind.  425,  63  N.  E.  849; 
Evansville,  etc,  R.  Co.  v.  City  of  Terre 
Haute,  161  Ind.  26,  67  N.  E.  686;  Pennsylva- 
nia R.  Co.  V.  State,  142  Ind.  428,  41  N.  E. 
037. 


Appellant's  counsel  rely  upon  School  City 
of  RushvlUe  v.  Hayes,  162  Ind.  193,  70  N.  E. 
134,  and  Town  of  Longvlew  v.  City  of  Craw- 
fordavlUe,  164  Ind.  U7,  73  N.  E.  78,  68  K 
R.  A.  622,  in  support  of  their  contention  that 
the  act  in  question  is  unconstitutional.  In 
both  of  said  cases  the  limits  of  population 
were  so  fixed  that  this  court  was  compelled 
to  hold  that  the  classification  was  Illusory. 
There  can  In  no  circumstances  be  local  or 
special  legislation  on  any  of  the  17  subjects 
mentioned  In  section  22  of  tbe  article  of 
tbe  Constitution  relative  to  the  Legislature, 
and  it  is  to  be  understood  that  no  mere  form 
of  words  will  prevent  this  court  from  look- 
ing to  the  application  of  an  act,  but  it  should 
be  regarded  as  settled  that  provisions  which 
are  strictly  germane  to  the  government  of 
cities  are  not  to  be  regarded  as  local  or  spe- 
cial because  tbe  act  may  at  a  particular 
time  apply  to  but  one  city,  where  it  is  fram- 
ed on  lines  as  broad  as  the  statute  in  ques- 
tion. As  was  said  in  School  City  of  Rush- 
vlUe V.  Hayes,  supra:  "The  political  needs 
of  the  larger  community  may  be  of  a  dif- 
ferent nature,  and  tbe  forms  and  methods 
by  which  its  afTalrs  must  be  determined  may 
be  more  extensive,  complicated,  and  elabo- 
rate than  those  required  In  a  municipality 
of  smaller  population."  It  is  true  that  the 
section  of  the  Constitution  which  Is  under 
consideration  prohibits  local  or  special  laws 
"providing  for  changing  the  venue  In  civil 
and  crlmnal  cases,"  but,  as  we  have  sought 
to  point  out,  the  legislation  In  question  is 
not  local  or  special.  A  provision  concH-nlng 
changes  of  venue  In  actions  for  the  violation 
of  city  ordinances  Is  but  a  regulation  of  tbe 
exercise  of  municipal  authority,  and  the  war- 
rant for  tbe  particular  provision  finds  its 
sanction  in  the  right  to  classify  cities.  Ste- 
vens V.  Anderson,  146  Ind.  304,  44  N.  E.  460. 

The  point  Is  made  by  appellant's  counsel 
that  the  publication  of  the  ordinance  on 
which  this  action  is  based  shows  that  tbe 
minutes  of  the  proceedings  of  the  council 
were  signed  by  Peter  Emrlsh,  as  president 
pro  tem.,  while  the  evidence  shows  that  no 
such  person  was  a  member  of  the  council 
and  that  In  the  original  proceedings  the  name 
of  the  presiding  officer  appears  as  Peter 
Emrlcb.  We  do  not  regard  the  setting  cat 
of  the  name  of  the  presiding  officer  of  tbs 
council  as  an  essential  part  of  tbe  publica- 
tion. 

Judgment  affirmed. 


(168   Ind.  28S| 

CITT  OF  INDIANAPOUS  v.  MILLER  et  «1. 
(No.  20,751.) 

(Supreme  Court  of  Indiana.    March  22,  1907.) 

1.  iMUNIOIPAI.     COBPOBATIONS  —  PUBUO    AL- 
LEYS—USB. 

Where  an  alley  in  a  city  is  open  to  the 
public,  its  character  is  tbe  same  in  respect  to 
tbe  right  of  use  as  that  of  any  other  public 
way,  and  the  authority  of  adjoining  proprietoit 
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to  use  the  alley  aa  a  means  of  egress  and  in- 
gress is  a  right  appurtenant  to  their  property. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
■vol.  36,  Municipal  Corporations,  |  1438.] 

2.  NmsARCB— Theatebb  and  Shows— Regtj- 

i:>*.TION. 

While  a  theater  is  subject  to  the  police 
power  of  the  state  in  some  particulars,  its  con- 
duct is  not  in  itself  a  nuisance  which  a  city 
may  abate  under  Bums'  Ann.  St.  Supp.  1905, 
S  3477,  snbd.  7,  giving  it  power  to  declar«  what 
shall  constitute  a  nuisance  to  prevent  the  same, 
require  its  abatement,  etc. 

3.  Theatebs  and   Shows— Policx  Vowzbt— 
Reodlatton. 

A  city  ordinance  requiring  all  theater  en- 
trances for  patrons  to  be  on  a  public  street 
and  not  on  an  alley,  and  requiring  the  mainte- 
nance of  an  office  or  other  place  for  the  sale 
of  tickets  for  any  part  of  the  building,  was 
nnreasonable  and  not  a  proper  exercise  of  the 
city's  police  power. 

Appeal  from  Superior  Conrt,  Marlon  Corm- 
ty;    Vinson  Carter,  Judge. 

Action  by  the  city  of  Indianapolis  against 
Addison  F.  Miller  and  others.  From  a  judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

W.  P.  Kappes,  for  appellant  W.  H.  H. 
Miller,  C.  C.  Shirley,  and  Samuel  D.  Miller, 
for  appellees. 

GILLETT,  J.  Appellant  comm^ced  this  ac- 
tion against  appellees  to  recover  for  the  vio- 
lation of  certain  provisions  of  an  ordinance. 
Section  1  thereof  Is  as  follows:  "Every 
theater,  opera  bouse,  or  building  now  or 
hereinafter  erected  for  theatrical,  operatic, 
or  for  any  public  amusement,  or  any  building 
remodeled  for  the  aforesaid  purposes,  in 
Indianapolis,  Indiana,  shall  have  all  en- 
trances for  patrons  front  uiwn  a  public  street 
and  not  upon  an  alley,  and  in  such  buildings 
above  mentioned,  there  shall  be  suitable 
means  of  entrance  and  exits  for  the  audience 
to  and  from  each  floor,  balcony  and  gallery: 
Provided,  that  at  any  office  or  other  place 
maintained  In  any  such  building  by  the  man- 
agement thereof  for  the  purpose  of  selling 
tickets.  It  shall  be  required  of  such  manage- 
ment to  keep  on  sale  tickets  for  any  part  of 
such  building,  whether  the  boxes,  floor,  bal- 
cony or  gallery."  There  were  two  para- 
graphs of  the  complaint  The  flrst  paragraph 
charged  appellees  with  maintaining  an  alley 
entrance  to  their  theater.  The  second  para- 
graph charged  the  violation  of  the  provision 
of  the  ordinance  concerning  the  sale  of  tick- 
ets. A  demurrer  was  sustained  by  the  court 
below  to  each  of  said  paragraphs,  and  from 
the  judgment  which  followed  the  city  appeals. 

We  shall  flrst  consider  whether  the  first 
requirement  of  said  ordinance  is  valid.' 
Counsel  for  appellant  refer  us  to  a  number 
of  grants  of  power  in  the  municipal  act  (Acts 
1003,  p.  236,  c.  129;  sections  3462  et  seq.. 
Burns'  Ann.  St  Supp.  1905),  but  as  all  of 
them,  save  one,  obviously  fall  short  of  the  end 
to  which  they  are  sought  to  be  Invoked,  we 
shall  confine  our  observations  to  the  single 
provision  which  appears  to  require  considera- 


tion. It  is  provided  by  the  fifty-third  section 
of  said  act  (Burns'  Ann.  St.  Supp.  1905,  §  3477) 
that  the  common  council  shall  have  power  to 
enact  ordinances  "to  declare  what  shall  con- 
stitute a  nuisance,  to  prevent  the  same,  re- 
qtilre  Its  abatement  authorize  the  removal 
of  the  same  by  the  proper  officers,  and  pro- 
vide for  the  punishment  of  the  person  or 
persons  causing  or  suffering  the  same." 
While  said  act  is,  no  doubt  sufficient  to  en- 
able the  municipality  in  some  circumstances 
to  deal  with  conditions  in  respect  to  property 
which  cannot  be  said  to  amount  to  a  common- 
law  nuisance,  yet  even  the  Legislature  has 
no  right  arbitrarily  to  declare  that  to  be  a 
nuisance  which  both  in  Its  general  and  partic- 
ular application  Is  clearly  not  such.  City  of 
Evansvllle  v.  Miller,  146  Ind.  613,  45  N.  E. 
1054,  38  L.  R.  A.  161,  and  cases  cited.  In 
getting  at  the  question  as  to  the  power  of  the 
common  council  to  pass  the  ordinance  In 
question.  It  will  be  profitable  to  consider  the 
legal  status  of  an  alley,  and  its  relation  to 
adjoining  property.  While  the  distinction 
between  streets  and  alleys  may,  for  some 
purposes,  be  Important  yet  it  does  not  admit 
of  question  that  if  an  alley  be  one  which  the 
public  Is  authorized  to  use.  Its  character  Is 
the  same.  In  respect  to  the  right  of  use,  as 
that  of  any  other  public  way.  In  Elliott  on 
Roads  and  Streets  (2d  Ed.)  g  23,  it  Is  said: 
"If  the  alley  is  a  public  one.  It  is  a  highway, 
and,  in  general,  is  governed  by  the  rules  ap- 
plicable to  streets."  And  see  Osage  City  v. 
Larkin,  40  Kan.  2061  19  Pac.  658,  2  L.  R.  A. 
56,  10  Am.  St  Rep.  186.  It  is  also  to  be  ob- 
served that  the  authority  of  adjoining  pro- 
prietors to  use  the  alley  as  a  means  of  egress 
and  ingress  is  a  right  appurtenant  to  the 
property.  Dill  v.  School  Board,  47  N.  J.  Eq. 
421,  20  Atl.  739,  10  L.  R.  A.  276;  Field  v. 
Barling,  149  III.  656,  37  N.  E.  850,  24  L.  R.  A. 
406,  41  Am.  St  Rep.  311,  and  cases  cited. 
In  Kalteyer  v.  Sullivan,  18  Tex.  Civ.  App. 
488,  493,  46  S.  W.  288,  290,  it  was  said:  "An 
abutting  owner  has  rights  not  shared  by  the 
public  at  large,  special  and  peculiar  to  him- 
self, which  arises  out  of  the  very  relation 
of  his  lot  to  the  street  or  alley  In  the  rear 
of  It  These  rights  are  property,  and  as  such 
are  as  sacred  from  legislative  Invasion  as 
his  right  to  the  alley  Itself.  •  *  »  The 
abutting  owner's  right  of  access  to  and  from 
the  street,  subject  to  legitimate  public  regu- 
lations, is  as  much  his  property  as  is  his  right 
to  the  soil  within  boundary  lines.  And  when 
he  Is  deprived  of  such  right  of  access  or  any 
other  easement  connected  with  the  use  and 
enjoyment  of  his  property,  other  than  by 
the  exercise  of  legitimate  public  regulation, 
be  is  deprived  of  his  property." 

While  theaters  are  subject  to  the  police 
power  of  the  state  in  some  particulars,  yet 
it  can  by  no  means  be  said  that  the  business 
of  conducting  a  playhouse  is  In  its  own  na- 
ture a  nuisance.  1  Hawkins,  Pleas  of  the 
Crown,  C93;  Joyce,  Law  of  Nuisances,  { 
115;  Wood  on  Nuisances  (3d  Ed.)  S  02.    There 
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are  anthorltles  which  recognize  the  proposi- 
tion that  a  nnlsance  may  be  created  as  to 
adjoining  proprietors  by  crowds  awaiting 
admission  to  a  place  of  amusement  (Barbee 
■V.  Penley,  lu  R.  [1893]  2  Ch.  447;  Bellamy 
T.  Wells,  68  Law  Times  Reports  [N.  S.]  635), 
but  it  Is  evident  that  what  would  amount  to 
a  private  nuisance  as  to  an  adjoining  prop- 
erty owner  might  in  no  wise  prejudice  the 
public  Interest.  As  stated  by  Hawkins: 
"Bat  annoyances  to  the  Interest  of  particu- 
lar persons  are  not  punishable  by  a  public 
prosecution  as  common  nuisances,  but  are 
left  to  be  redressed  by  the  private  actions 
of  the  parties  aggrieved  by  them."  1  Pleas 
of  the  Crown,  692.  We  doubt  whether  the 
mere  possibility  that  persons  who  are  await- 
ing the  opening  of  the  theater  door  may  be 
guilty  of  rough  or  Immoral  conduct,  while 
standing  In  a  gathering,  is  such  an  evil  that 
the  right  to  use  the  entrance  should  alto- 
gether be  denied  as  amounting  to  a  public 
nuisance.  Ex  parte  Whitwell,  98  Cal.  73,  32 
Pac  870,  19  Lk  R.  A.  727,  35  Am.  St.  Rep. 
162.  As  was  said  In  the  case  last  cited: 
"There  are  many  unpleasant  and  annoying 
things  which  must  be  borne  by  persons  liv- 
ing in  a  state  of  organized  society,  in  order 
that  others  may  also  enjoy  their  equal  rights 
nnder  the  law."  It  might  be  quite  proper 
that  there  should  be  municipal  legislation 
looking  to  the  regulation  of  those  who  gath- 
er to  attend  the  theater,  but  the  validity 
of  an  absolutely  repressive  measure  may  well 
be  questioned,  and  It  may  be  remarked  In 
passing  that  legislation  could  scarcely  be 
devised  which  would  not  operate  with  harsh- 
ness in  some  circumstances  so  long  as  It  was 
directed  against  the  act  of  the  proprietor  of 
the  playhouse  In  merely  <q;>enlng  his  door 
to  receive  patrons. 

The  general  rule  is  that  ordinances  passed 
under  a  general  grant  of  power  must  be  rea- 
sonable, consonant  with  the  general  powers 
and  purposes  of  the  corporation,  and  not 
inconsistent  with  the  laws  or  policy  of  the 
state.  Champer  v.  City  of  Oreencastle,  138 
Ind.  339,  86  N.  B.  14,  46  Am.  St  Bep.  390. 
24  li.  R.  A.  768.  In  this  connection  the  ob- 
servations of  Campl)ell,  O.  J.,  In  Re  Frazee, 
63  Mich.  396,  30  M.  W.  72,  6  Am.  St  Rep. 
310,  are  quite  worthy  of  attention.  It  was 
said  by  him  in  that  case:  "It  is  xiulte  pos- 
sible that  some  things  have  a  greater  tend- 
en<^  to  produce  danger  and  disorder  in  cities 
than  in  smaller  towns  or  in  rural  places. 
This  may  justify  reasonable  precautionary 
measures,  but  nothing  further;  and  no  in- 
ference can  extend  beyond  the  fair  scope  of 
powers  granted  for  such  a  purpose,  and  no 
grant  of  absolute  discretion  to  suppress  law* 
ful  action  altogether  can  be  granted  at  all. 
That  which  is  an  actual  nuisance  can  be 
suppressed  Just  so  far  as  It  Is  noxious,  and  its 
noxious  character  Is  the  test  of  its  wrong- 
fulness. There  may  be  substances  like  some 
e^Iosives  wiiich  are  dangerous  in  cities  un- 


der all  circumstances,  and  made  dangerous 
by  city  conditions.  But  most  dangerous 
things  are  not  so  different  in  cities  as  to  re- 
quire more  than  increased  or  qualified  safe- 
guards ;  and  to  suppress  things  not  absolute- 
ly dangerous,  as  an  easy  way  of  getting  rid 
of  the  trouble  of  regulating  them,  is  not  a 
process  tolerated  under  free  institutions. 
Regulation,  and  not  prohibition,  unless  under 
clear  autliorlty  of  the  charter,  and  In  cases 
where  it  is  not  (H)pressive,  is  the  extent  of 
city  power.  •  •  *  When  people  assemble 
in  riotous  mol>s,  and  move  for  purposes  op- 
posed to  private  or  public  security,  they  be- 
come unlawful,  and  their  members  and  abet- 
tors become  punishable.  These  dangers  are 
as  well  known  as  the  customs  themselves 
are,  and  are  sometimes  very  great  dangers. 
There  may  be  times  and  occasions  when  sucb 
assemblies  may  for  a  while  be  dangerous  in 
themselves,  because  of  Inflammable  condi- 
tions among  the  population.  Ail  of  these 
things  are  as  ancient  as  the  law,  and  are 
generally  within  reach  of  the  law,  unless 
the  law  itself  Is  for  the  time  suspended  by 
military  necessity.  During  all  this  period  of 
public  history  cities  have  existed  and  bsd 
powers  of  local  administration;  but  it  has 
never  been  supposed  that  they  needed  or 
ought  to  possess  any  repressive  power  ova 
these  movements,  which  was  not  subservient 
and  subsidiary  to  the  general  legal  scheme  ot 
government.  It  is  only  when  political,  re- 
ligious, social,  or  other  demonstrations  create 
public  disturbances,  or  operate  as  nuisances, 
or  create  or  manifestly  threaten  some  tangi- 
ble public  or  private  mischief,  that  the  law 
Interferes,  and  when  It  Interferes,  It  does  so 
because  of  the  evil  done  or  ai^arently  men- 
aced, and  not  because  of  the  sentiments  or 
purposes  of  the  movement  if  not  otherwise 
unlawful.  And  things  absolutely  nnlawfol 
are  not  made  so  by  local  authority,  but  by 
general  law.  All  may  be  capable  of  legal 
mischief  by  perversion  or  by  circumstances. 
It  Is  lawful  to  provide  for  dealing  with  the 
mischief,  but  it  is  not  lawful  to  go  beyond 
reasonable  measures  and  precautions  in  an- 
ticipating it  Private  liberty  and  public  tran- 
quility and  security  must  both  be  kept  In 
view."  See,  also.  In  re  Flaherty,  105  CaU 
658.  38  Pac.  981,  27  L.  R.  A.  629. 

At  the  least,  it  may  be  said  that  the  ordi- 
nance before  us  Is  unlawful,  lu  that  It  would 
prohibit  appellees  from  permitting  a  single 
patron  to  enter  by  the  alley  entrance,  al- 
though such  entrance  might  be  sought  In  the 
daytime.  We  are  particularly  Impressed  wltti 
the  Idea  that  there  should  be  no  such  latl- 
tudlnary  construction  of  the  city's  grant  of 
power  as  is  here  contended  for,  in  view  of 
the  fact  that  so  to  hold  would  be  to  authorize 
the  city  to  deprive  the  property  owner  and 
his  tenants  of  a  right  to  a  public  way  which 
Is  appurtenant  to  the  property.  There  ma; 
be  ground  of  criticism  that  the  management 
of  a  theater  should  subject  Its  patrons  to  dis- 
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comfort  In  approaching  the  entrance  thereto, 
but  an  evil  of  that  nature  cannot,  nnder  «z- 
iBting  law,  be  corrected  hy  ordinance. 

It  appears  unnecessary  to  consider  the 
■econd  paragraph  of  the  complaint  for  the 
proTlalon  concerning  the  place  of  selling 
tickets  Is  a  constituent  part  of  the  general 
scheme  of  the  ordinance,  and  must  go  down 
■with  the  provision  concerning  the  plea  of 
entrance.  HcQullIin,  Municipal  Ordlnancea. 
1296. 

Judgment  affirmed. 


(US  InO.  tU) 

IfOTTMT  T.  BOARD  GV  CX>MnaS  OF  UONl!- 

OOMKRY  COUNTT.    (No.  20,721.) » 
(Sopieme  Oonrt  of  Indiana.    March  20^  UOTJ 

i.  Tbiai/— FntoiRos— Ci.TD(An  FAOn. 

Where  the  primary  facts  found  led  to  but 
•na  conclusion,  the  court  was  not  required  to 
make  a  specific  finding  of  the  ultimate  fact 

[Bd.  Note.— For  eases  in  point,  see  Cent.  Dig. 
vol.  46.  Trial,  I  914.]  . 

Z  Sahs— Ubk  ov  Wobds. 

Where,  in  an  action  to  recover  a  reward 
for  convicting  certain  voters  of  election  bribery, 
the  court  found  that  one  of  the  bribers  lixned 
and  swore  to  the  affidavits  on  which  plaintiff 
Institntrd  the  prosecutions,  and  that  It  was 
^mdemtood"  between  plaintiff  and  toch  briber 
that  the  latter  should  receive  compensation 
therefor  out  of  the  amount  recovered  for  the 
reward,  the  word  "understood"  was  used  In  the 
sense   of   "agreed." 

8.  RxwAans  —  Aonon  —  YAXU.scm  —  Fail- 

vtut  or  FsooF. 
.  Wherfc  in  an  action  to  recover  a  reward 
for  the  prosecution  of  vote  sellers  at  an  election, 
defendant  pleaded  an  unlawful  contract  between 
plaintiff  and  one  of  the  bribers  to  pay  the  lat- 
ter for  Information,  merely  to  link  plaintiff 
with  the  aHexed  unlawful  transaction,  and  not 
as  the  basil  of  a  cause  of  action,  the  fact  that 
the  answer  charged  that  the  contract  was  en- 
tered into  between  plaintiff  and  B.  and  T.,  and 
the  proof  showed  that  the  OMitraet  was  merely 
between  plaintiff  and  B.,  constltoted  a  mere 
Tariance,  and  not  a  failure  of  proof. 
4.  AfpkaI/— QuEsnoire  Nor  Raised  ir  Tbiai. 

— Vabiakcx. 

Where  a  variance  is  not  objected  to  at 
flte  trial,  it  is  unavailable  on  appeal. 

ncd.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  39.  PleadlnK.  |  14S8.1 

&  Rkwabd»— C!oiiiKA€fr— BiTBCT  or  Iixxoai,- 
rrr. 

Plaintiff,  having  obtained  certain  knowledge 
concerning  election  bribery,  made  a  contract 
with  one  of  the  bribers  to  assist  In  prosecu^ 
fai<f  the  persons  bribed,  pursuant  to  which  the 
briber  signed  affidavits  and  gave  testimony 
which  enabled  plaintiff  to  convict  the  voters, 
after  which  plaintiff  purchased  a  release  ot  the 
briber's  interest  under  his  contract  in  the  re- 
ward, to  be  paid  by  the  county,  for  |100.  Eeld, 
that  plaintlff'i  contract  with  the  briber  was 
contrary  to  public  policy,  and  so  connected  wltii 
bis  services  to  the  county  that  he  was  not  en- 
titled to  recover  a  reward  nnder  the  act  to  pro- 
core  the  purity  of  elections,  and  providing  for 
the  payment  of  a  reward  out  of  the  public 
treasury  for  the  production  of  testimony  leadlns 
to  the  conviction  of  a  lawbreaker. 

Appeal  from  Circuit  Court,  Fountain  Coun- 
ty;   Jno.  S.  LAlry,  Special  Judge. 

Action  by  FInley  P.  Mount  against  the 
board  of  commiasioners  of  Montgomery  coun- 

'  Rebesrioc  denied. 


ty.    From  a  Judgment  for  defendant,  plaintiS 
appeala.    Affirmed. 

S.  C.  Kennedy,  for  appellant  Irwin  O, 
Dwlgglns,  Robt  H.  WtlUama  and  W.  T.  Whit 
tlngton,  for  appellee. 

GIIiLBTT,  3.  Appellant  sought  by  tbia  ■» 
tlon  to  recover  $3,600  from  the  county  of 
Montgomery.  His  demand  was  based  on  tha 
dalm  that  he  had  furnished  the  testimony 
necessary  to  secure,  and  had  thereby  secured, 
the  conviction  of  86  persona,  charged  with 
vote  selling.  On  Issues  Joined,  there  waa  a 
trial  by  the  court  and,  pursuant  to  a  request 
for  a  special  finding,  the  court  found  tbe 
tacts  specially,  and  stated  as  its  conclusion 
that  the  law  waa  with  the  defendant  Ap- 
pellant aasigna  as  error  ttaat  tlw  court  erred 
In  its  conclusion  of  law. 

The  Ondinga  are  quite  long,  and,  exc^t  as 
they  have  to  do  with  the  contentions  on  ap- 
peal, we  shall  pnly  attempt  to  exhibit  them 
in  outline.  It  appears  that  during  the  polltl- 
cal  campaign  of  1900,  two  persons,  Thompson 
and  Benjamin  by  name,  corrupted  86  votera  of 
said  county,  thereby  rendering  them  liable  to 
the  penalties  prescribed  by  section  1  of  the  act 
of  March  4,  1899.  Acts  1809,  p.  881,  c.  166; 
section  2330,  Bums'  Ann.  St  1901.  On  or 
about  tbe  last  day  of  November,  1900,  Thomp- 
son and  Benjamin  counseled  with  appellant 
who  was  an  attorney  at  law,  for  the  purpose 
of  ascertaining  whether  they  had  violated 
any  federal  statute.  Thompson  held  the 
receipts  of  said  votera,  and,  during  the  couraa 
of  said  conversation,  a  plan  was  discussed, 
to  th*  ultimate  eftect  that  appellant  should 
■eek  to  recover  tbe  statutory  rewards,  and 
ttiat  there  should  be  a  division  between  the 
three  of  such  moneys  as  might  be  obtained 
on  account  of  the  conviction  of  said  voters. 
A  part  of  the  plan  outlined  was  that  appel- 
lant should  seek  to  induce  certain  memben 
of  another  political  party  to  prosecute  certain 
of  its  voters,  but  as  the  efforts  In  this  direc- 
tion failed,  Thompson  declined  to  have  any- 
thing further  to  do  with  the  matter,  and  he 
also  refused  to  turn  over  the  receipts.  With- 
in a  day  or  two  afterwards,  appellant  pre- 
pared the  form  of  a  written  contract  to  h% 
executed  by  the  three,  which  provided  that 
Thompson  and  Benjamin  should  prosecute 
said  voters,  that  the  receipts  aforeaald  Should 
be  turned  over  to  appellant  and  that  what- 
ever rewards  should  be  obtained  for  the  con- 
viction of  said  voters  should  be  divided  equal- 
ly among  the  three.  Appellant  and  Benja- 
min signed  this  contract  but  Thompson  re- 
fused to  sign,  and  the  entire  matter  of  the 
prosecution  of  said  voters  was  dropped.  A 
few  days  later,  appellant  called  upon  Benja- 
min, and  sought  to  get  bim  to  furnish  th* 
names  of  said  voters  and  to  make  the  necessary 
affidavits,  so  that  appellant  might  commence 
aald  prosecutions.  Benjamin  refused  to  do 
this,  and  appellant  then  made  an  nnsncceas- 
ful  effort  to  procure  such  names  from  Thomp- 
son.   Benjamin  afterwards  came  to  tbe  office 
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of  appellant,  and  gave  blm  the  names  of  said 
voters,  and  appellant  prepared  forms  of  affl- 
davlts  and  Informations  against  them  for 
the  violation  of  said  statute.  On  the  15th  day 
of  November,  1900,  Benjamin  again  called  at 
the  office  of  appellant,  and  the  latter  at  that 
time  demanded  of  Benjamin  that  he  sign  the 
affidavits,  but  be  left  the  office  without  doing 
so.  At  this  point  we  quote  from  finding  No. 
8  as  follows:  "That  afterwards,  and  on  the 
same  day  at  6 :30  o'clock  p.  m.  on  said  day, 
said  Benjamin  came  to  the  office  of  said 
plalntlft.  In  answer  to  a  telephone  call  of 
said  plaintiff,  and,  upon  reaching  the  office 
of  said  plaintiff,  said  plaintiff  demanded  of 
said  Benjamin  in  strong  and  forceful  lan- 
guage that  he  sign  and  swear  to  the  affidavits 
hereinbefore  mentioned.  That  said  plaintiff 
at  said  time  then  said  to  Benjamin  that  If 
he  would  sign  said  affidavits  and  come  into 
court  willingly  and  give  his  testimony  In  the 
cases  against  said  persons  so  charged  in  said 
affidavits  with  selling  or  offering  to  sell  their 
votes,  that  he  (plaintiff)  'would  treat  him' 
(Benjamin)  "right  about  the  matter.'  That 
thereupon  said  Benjamin  signed  and  swore 
to  the  affidavits.  *  *  »  And  it  was  under- 
stood between  said  Benjamin  and  said  Mount 
before  the  commencement  of  said  prosecutions 
that  whatever  rewards  were  recovered  from 
the  prosecution  and  conviction  of  said  vot- 
ers of  Montgomery  county,  for  selling  or 
offering  to  sell  their  votes  at  said  election, 
to  be  held  November  6,  19CK),  should  be  shared 
and  divided  between  them,  no  amount  of  di- 
vision being  fixed ;  that,  in  pursuance  of  this 
agreement,  Benjamin  signed  and  swore  to  the 
affidavits  upon  which  said  prosecutions  were 
based,  and  also  gave  his  testimony  In  said 
prosecutions,  and  that  afterwards,  In  Septem- 
ber or  October,  1901,  said  Benjamin  was 
paid  $100  by  the  plaintiff,  Mount,  in  full  set- 
tlement of  his  share  of  the  rewards  which 
might  be  recovered  on  account  of  said  pros- 
ecutions." It  is  further  found  that  upon  the 
evidence  furnished  by  Thompson  and  Benja- 
min appellant  prosecuted,  and  at  the  January 
term,  1901,  of  the  Montgomery  circuit  court, 
secured  the  conviction  of  said  voters. 

It  is  contended  on  behalf  of  appellant  that 
for  the  most  part  the  findings  fall  to  set 
forth  the  ultimate  facts  on  which  the  defense 
Is  predicated.  It  Is,  however,  to  be  recol- 
lected that  where  the  primary  facts  lead  to 
but  one  conclusion,  there  is  no  occasion  for 
a  statement  to  an  ultimate  fact.  Smith  v. 
Wells  Mfg.  Co,  148  Ind.  333,  46  N.  E.  1000. 
And  see  Smith  v.  Wabash  R.  Co.,  141  Ind. 
92,  40  N.  E.  270.  Some  of  the  preliminary 
findings,  while  evidentiary  in  their  character, 
tend  to  explain  or  give  color  to  finding  No. 
3,  and  to  that  extent  they  are  to  be  regard- 
ed. It  appears  from  these  preliminary  find- 
ings that  appellant  was  ai/tlve  In  putting  on 
foot  the  arrangement  to  secure  the  rewards, 
ttiat  he  importuned  Benjamin  to  furnish  him 
the  names  of  the  voters,  and  that  In  strong 
and  forceful  language  he  demanded  of  Ben- 


jamin that  he  sign  and  swear  to  the  aflBda- 
vits.  In  the  conversation  which  preceded  the 
commencement  of  the  prosecutions,  appellant 
said  to  Benjamin  that  if  he  would  make  the 
affidavits,  and  come  into  court  willingly  and 
give  his  testimony  in  the  cases,  be  (appel- 
lant) "would  treat  him  (Benjamin)  right" 
and  "thereupon,"  the  finding  proceeds,  "Ben- 
jamin signed  and  swore  to  the  affidavits."  It 
may  be  that  in  the  subsequent  finding,  as  to 
what  was  "understood"  between  Benjamin 
and  appellant,  the  court  did  not  express  it- 
self as  accurately  as  if  it  had  found  that  tbe 
matter  was  agreed  to  by  them,  but  the  words 
"understood"  and  "agreed"  may  be  used  syn- 
onymously. Hlgglnson  v.  Weld,  14  Gray 
(Mass.)  170 ;  Barkow  v.  Sanger,  47  Wia  501. 
3  N.  W.  16 ;  Bullock  v.  Johnson,  110  Ga.  48a 
85  S.  B.  703;  Saltmarch  v.  Bower,  31  Ala. 
613;  Griffin  v.  Isbell,  17  Ala.  184;  Wlnslow 
V.  Dakota  Lumber  Co.,  32  Minn.  238,  20  N. 
W.  145;  Words  and  Phrases,  tit  "Dnder- 
standiog."  It  will  be  observed  that  a  little 
farther  on  tbe  court  refers  to  what  was  done 
"in  pursuance  of  this  agreement,"  thus  show- 
ing the  sense  In  which  the  court  used  the 
word  "understood,"  and  when  to  this  is  add- 
ed the  light  that  tbe  negotiation  throws  up- 
on tbe  subject,  and  it  is  further  considered 
that  tbe  court  fotmd  that  appellant  after- 
wards paid  Benjamin  $100  "in  full  settle- 
ment of  bis  share  of  the  rewards  which  might 
be  recovered  on  account  of  said  transac- 
tions," there  is  no  difficutly  in  reaching  the 
conclusion  that  there  was  an  agreement  be- 
tween them  for  the  sharing  of  the  rewards. 
In  ascribing  meaning  and  effect  to  a  special 
finding,  it  Is  to  be  read  as  a  whole;  the 
intendments  are  in  its  favor,  rather  than 
against  it,  and  if,  by  considering  one  part 
in  connection  with  other  parts  relative  to 
the  same  matter,  the  finding  can  be  said  to 
be  sufficient.  It  will  be  upheld.  Cleveland, 
etc.,  R.  Co.  v.  Closser,  126  Ind.  348.  26  N. 
B.  159,  9  L.  R.  A.  754,  22  Am.  St.  Rep.  55«; 
Kedey  v.  Petty,  153  Ind.  179,  54  N.  E.  798. 
We  do  not  regard  ourselves  as  at  liberty  to 
segregate  tbe  finding  as  to  what  was  under- 
stood from  the  other  findings,  and  when  so 
read  the  intent  of  the  court  is  in  no  wise  un- 
certain. 

Appellant's  counsel  further  Insist  that  since 
the  answer  charges  that  a  contract  was  en- 
tered into  between  appellant,  Benjamin  and 
Thompson,  a  finding  that  the  contract  was 
entered  into  between  appellant  and  Benjamin 
is  without  the  issues,  and  should  therefore 
be  disregarded.  It  is  to  be  borne  In  mind, 
however,  that  the  question  Is  not  presented 
as  it  would  be  If  the  parties  asserting  tbe 
contract  were  relying  on  II  as  a  basis  of  <> 
cause  of  action;  but  the  fact  as  to  the  con- 
tract Is  simply  pleaded  to  link  appellant  with 
an  unlawful  transaction.  In  these  circum- 
stances we  are  of  opinion  that,  as  between 
the  allegation  and  proof  of  the  facts  as  found, 
it  cannot  be  said  that  there  Is  a  failure  of 
proof,  but  rather  that  there  is  a  variance; 
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in  other  words,  In  respect  to  that  Which 
makes  the  matter  significant,  the  allegation 
does  not  stand  as  unproved  In  respect  to  Its 
general  meaning,  but  It  Is  merely  not  proved 
precisely  as  laid.  This  we  regard  as  a  mere 
variance  (Glasgow  v.  Hobbs,  52  Ind.  239; 
Miller  V.  Kendlg,  55  Iowa,  174,  7  N.  W.  500; 
McMahan  v.  Miller,  82  N.  C.  317),  and.  In 
the  absence  of  any  objection  made  below,  the 
point  is  not  available  here.  Latshaw  v.  State 
ex  rel.,  156  Ind.  194,  60  N.  E.  471 ;  HartweU 
Bros.  V.  Peck  &  Co.,  163  Ind.  357,  71  N.  El. 
958;  M.  S.  Hney  Co.  v.  Johnson,  164  Ind. 
489,  73  N.  E.  996.  Having  disposed  of  the 
objections  to  the  findings,  we  proceed  to  the 
main  qneBtion.  It  was  held  in  Board,  etc., 
V.  Davis,  162  Ind.  60,  69  N.  E.  680,  64  L.  R. 
A.  780,  that  as  one  who  buys  a  vote  commits 
a  wrongful  and  immoral  act,  public  policy 
forbids  that  he  should  recover  the  reward 
provided  for  by  section  2  of  the  act  mention- 
ed. To  that  extent,  therefore,  the  general 
language  of  the  statute  was  restrained.  No 
question  Is  made  concerning  the  correctness  of 
that  decision;  but  it  Is  contended  on  behalf 
of  appellant  that  he  should  not  be  regarded 
as  within  the  principle  of  said  holding  by  rea- 
son of  his  connection  with  Benjamin.  Because 
of  the  concert  of  action  on  the  part  of  appel- 
lant and  Benjamin,  It  is  clear  that  the  latter, 
but  for  his  subsequent  agreement  with  appel- 
lant, and  his  disability  as  the  vote  buyer, 
would  have  been  entitled  to  share  in  the  re- 
wards. 24  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
959,  and  cases  cited.  The  contract  between 
them.  It  will  be  observed,  did  not  definitely  fix 
the  share  of  Benjamin.  If  their  relations  to 
the  imdertaklng  had  r^nalned  as  they  were 
when  the  prosecutions  were  commenced.  It 
would  appear  that  their  Interests  in  the  re- 
wards were  absolutely  Interlocked.  In  view 
of  this,  we  are  unable  to  perceive  how  appel- 
lant's case  has  been  helped  by  his  subsequent 
settlement  with  Benjamin.  The  right,  If  any, 
to  the  rewards  was  consummate  at  that  time, 
since  the  convictions  had  then  been  obtain- 
ed, and,  as  both  had  performed  under  the 
contract,  their  rights,  as  between  each  other, 
were  measured  by  It,  and  not  otherwise.  As 
to  Benjamin's  share,  appellant  cannot  recover 
it  as  an  assignee,  and  as  to  his  own  share, 
he  has  no  standing  to  require  the  amount  to 
be  determined,  for  that  would  be  calling  on 
the  court  to  make  an  apportionment  based 
on  the  terms  of  what  we  can  but  regard  as 
an  unlawful  contract  "The  rule  of  law," 
said  Parker,  0.  J.,  in  Rnssell  y.  De  Orand,  15 
Mass.  35,  89,  "Is  of  universal  operation,  that 
none  shall,  by  the  aid  of  a  court  of  justice, 
obtain  the  fruits  of  an  unlawful  bargain." 
See,  also,  Oibbs  v.  Consolidated  Gas  Co.,  130 
n.  S.  396,  9  Sup.  Ct  553,  32  L.  Ed.  979; 
Davis  &  Co.  T.  Gemmell,  73  Md.  530,  21 
AtL  712. 

It  appet^  to  US  that  it  would  be  contrary 
to  public  policy  to  give  a  party  a  remedy 
who  has  become  possessed  of  his  asserted 
cause  of  action  by   reason  of  his  compact 


with  another  to  reward  blm  for  his  Iniquity. 
The  delictum  rule  finds  its  ordinary  applica- 
tion in  cases  in  which  one  of  the  parties  to 
an  Illegal  contract  is  seeking  to  enforce  it 
against  the  other,  but  as  the  rule  is  not  for 
the  benefit  of  the  defendant,  but  was  estab- 
lished on  the  ground  of  public  policy,  It  fol- 
lows that  a  plaintiff  may  find  himself  with- 
Ifi  the  principle  of  the  rule,  although  he  is 
not  seeking  to  enforce  a  contract;  the  fact 
being  that  he  Is  so  yoked  up  with  a  wrong- 
doer that  to  grant  him  a  remedy  would  be 
to  contravene  the  public  policy  of  the  state. 
Perhaps  the  nearest  analogy  to  the  case  in 
hand  Is  presented  by  champertous  agree- 
ments, not  such  as  are  merely  collateral  to 
the  suit,  but  involving  those  cases  in  which 
the  champertor  brings  the  action.  It  is,  of 
course,  unnecessary  that  we  should  consid- 
er the  extent  that  the  doctrine  concerning 
champerty  has,  with  changing  views  of  pub- 
lic policy,  been  overlaid  with  distinctions. 
The  point  we  make  Is  that,  antedating  all  en- 
actments on  the  subject,  champertous  agree- 
ments were,  by  the  common  law,  held  void, 
since  they  were  reg:arded  as  pregnant  with 
great  mischief  to  the  public.  Scobey  v. 
Ross,  13  Ind.  117 ;  West  v.  Raymond,  21  Ind. 
305;  6  Cyc.  853.  The  purpose  In  enacting  a 
statute,  which  provides  for  the  payment  of  a 
reward  out  of  the  public  treasury  for  the  pro- 
duction of  testimony  which  leads  to  the 
conviction  of  a  lawbreaker,  must  be  presum- 
ed to  be  to  suppress,  and  not  to  encourage, 
crime.  The  title  of  the  act  In  question  shows 
that  It  is  "an  act  to  procure  the  purity  of 
general,  special  and  primary  elections."  It 
would  be  a  shame  knd  a  scandal  to  construe 
such  a  statute  as  requiring  the  payment  of 
the  reward  to  one  who,  morally  speaking  at 
least,  was  an  accomplice  In  the  violation  of 
the  law.  Not  only  ought  he  to  have  no 
cause  of  action  which  is  grounded  In  his  own 
wrong,  but  he  should  be  placed  beyond  the 
temptation  of  being  able  to  buy  votes,  and 
then,  by  means  of  a  compact  with  another, 
to  make  his  Iniquity  a  matter  of  profit  to 
himself.  In  other  words,  It  should  be  under- 
stood as  to  him  that  his  Immorality  "is  not  a 
vendible  article  in  our  system  of  laws  and 
morals."  Oscanyan  v.  Arms  Co.,  103  U.  S. 
261,  273,  26  L.  Ed.  539.  To  hold  otherwise 
would  be  to  afford  an  Indirect  incentive  to 
the  doing  of  the  very  acts  of  evil  which  the 
law-making  power  was  seeking  to  suppress. 
Even  if  the  intent  of  the  corruption  1st  to 
make  merchandise  of  his  wickedness  may  in 
some  cases  be  formed  afterwards,  yet  it 
is  to  be  assumed  that  such  a  person  has  no 
profound  sense  of  the  virtue  of  truth  speak- 
ing, and  the  county-— a  wholly  Innocent  par- 
ty—would be  subject  to  Imposition,  since 
the  evidence  of  Intent  would  be  wholly  with- 
in the  control  of  the  former.  And,  further, 
to  view  the  matter  practically,  since  he  alone 
may  make  available  his  Information,  and  can 
dictate  the  terms  on  which  he  will  give 
it  to  another,  he  really  stands  in  the  attl- 
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tade  of  an  assignor  respecting  what  he  baa 
to  dispose  of,  and  the  spectacle  Is  present- 
ed, If  a  recovery  Is  permitted,  of  the  county, 
vhlch  la  required  by  statute  to  extend  the 
offer  of  the  reward  to  minimize  vote  buying, 
being  compelled  to  underwrite  contracts  In 
favor  of  Its  vote  buyers.  Moreover,  It  ap- 
pears to  us  tbat  If  appellant  could  have  any 
right  to  the  rewards,  apart  from  the  contract, 
It  would  be  In  the  nature  of  a  new  right,  on 
account  of  services  performed  after  the 
agreement,  but  as  thrs  conclusion  would  prac- 
tically Involve  the  proposition  that  the  fuiv 
nlshlng  of  the  Information  by  the  corruptlon- 
lat,  could,  as  between  the  parties,  In  all 
cases,  be  made  the  subject  of  a  trafficking  In 
the  Ill-gotten  knowledge,  principle  requires 
the  holding,  to  prevent  the  vote  buyer  from 
indirectly  mulcting  the  county  on.  account  of 
bis  own  wrong,  that  the  vendee  should  be  re- 
garded as  standing  in  the  shoes  of  the  person 
with  whom  he  has  thus  linked  himself. 

The  service  which  appellant  rendered  In 
bringing  to  Justice  these  86  voters,  who  were 
so  lost  to  decency  as  to  make  merchandise 
of  their  citizenship,  was  a  valuable  service, 
but  the  fact  remains  that  it  would  be  contra- 
vening public  policy  to  give  a  vendible  qual- 
ity to  the  Iniquity  of  vote  buying.  The  case, 
therefore,  appears  to  be  within  the  principle 
of  Board,  etc,  v.  Davis,  162  Ind.  60,  60  N.  EL 
680,  64  li.  R.  A.  780,  and,  although  between 
the  corruptlonist  and  appellant,  the  convic- 
tion of  the  vote  sellers  has  been  obtained, 
we  have  only  to  observe,  to  borrow  somewhat 
from  the  thought  of  Trlst  v.  Child,  21  Wall. 
(U.  8.)  441,  452,  22  L.  Ed.  623.  that  'the 
whole  Is  a  unit  and  indivisible.  That  which 
is  bad  destroys  that  which  Is  good,  and  they 
perish  together." 

Judgment  affirmed. 


(in  Ind.  (31) 

SCHMIDT  T.  orrr  ov  indianapoms. 

(No.  20.798.)» 
(Supreme  Conrt  of  Indiana.    March  21,  1907.) 

1.  Mtthioifai.   Cokporahowb— Obpiwawcko 
Beview. 

Where  the  subject-matter  of  an  ordinance 
is  plainly  within  the  anthority  granted  a  com- 
mon council,  a  conrt  will  not  inquire  into  the 
motives  of  the  members  of  the  conncil  in  adopt- 
ing it. 

rEd.  Note.— For  cases  in  point,  see  Cent.  DIk. 
vol.  36,  Municipal  (Corporations,  I  278.] 

2.  SAlfB— PucADino— Enpobckhknt. 

A  charKe  In  a  pleading  in  a  prosecution 
for  violation  of  an  ordinance  that  at  a  ^ven 
time  it  was  unfairly  enforced  without  alleging 
facts  is  too  Ksneral  to  raise  any  issue. 

8.   lilOENSXS— POLICI       POWEB— OBDIItARCie— 

Subjects— Taxes. 

Ordinances  relating  to  comfort,  health,  KOod 
order,  and  general  welfare  are  police  reirula- 
tions,  and,  where  compliance  with  prescribed 
conditions  is  imposed  in  addition  to  payinR  a 
fee  imposed  for  the  purpose  of  such  regulation, 
such  fee  is  a  license  exacted  under  the  police 
power,  bat,  if  the  fee  is  solely  for  revenue  pur- 

>  Rehearing  denied. 


poses  and  pasrment  gives  the  right  to  carry  oo 
the  bnsiness  without  compliance  with  other  oos- 
ditlons,  it  is  a  tax. 

[Ed.  Note.— For  caaea  in  point,  see  Cent  Dift 
vol.  32.  Licenses,  |  1.] 

4.  MnnicrPAi.  O>itp<«ATi0He— Obdikai(ce»- 
(yONSTBUonoN- PBEsuicpnoN  or  Validiit. 
Where  a  mnnicipal  regulation  is  adopted 
which  would  be  lawful  if  intended  for  one  pur- 
pose, and  unlawful  if  intended  for  another,  the 
presumption  Is  that  the  purpose  is  lawful,  uo- 
leas  the  contrary  clearly  appears. 

K.  LicERsni— DimnonoN  Betweeh  Lxcshbi 

ASD  Tax— iNTOZICATIIiO   LiQUOBS. 

License  fees  on  occupations  useful  and  npt 
hurtful,  nor  calling  for  regulation,  are  generally 
taxes,  while  licenses  on  the  liquor  traffic  and 
other  occapations  calling  for  regulatioo  are  li- 
censes, although  they  yield  a  revenne  in  excess 
of  tiiat  regnired  for  regulation. 

[Ed.  .Note.— For  cases  in  point,  see  Cent  Die 
vol.  32,  Licenses,  f  L] 

&  MuHiciPAi.   Cobpobatiorb— OBDniANaa- 
Vauditt. 

An  ordinance  Is  not  void  because  its  pr> 
visions  are  all  covered  by  statntes. 

7."  IHTOXIOATINO    LIQ0OBS  —  PoWEB   TO   C01l« 
TBOL  TBAmO— LeOIBLATIVB  RKOtnjkTIOH. 

LeKialative  power  to  license,  reKulate,  r» 
strain,  or  prohibit  the  sale  of  intoxicating  lio- 
nors  is  unlimited,  and  embraced  within  the 
police  power. 

SEd.  Note.— For  cases  In  point  see  C!ent  Die 
.  29,  Intoxicating  Liquors,  i  4.] 

8.  COIOCEBCB— iRTEBStATB   CMOaBOB— POUQ 
REai7I.ATI0R. 

An  ordinance  which  Is  a  police  regulation, 
and  not  a  revenue  measure,  is  not  nnconstita- 
tional  as  an  Interference  with  interstata  com- 
merce. 

9.  IdOKRaKB— OOOTTFATIORB  ARD  FBIVIU0I»- 

Fees— AvoDNT. 

The  power  to  license  an  occnpation  or  privi- 
lege implies  the  ri^ht  to  fix  the  amount  of  the 
fee,  and  the  action  of  a  mnnicipal  body  in 
Bxina:  a  fee  will  only  be  disturbed  in  case  of  a 
manifest  abuse  of  the  power. 

[Ed.  Note.— For  cases  in  ixilnt  see  Cent  Did 
vol.  32,  Licenses,  {  63.] 

10.  iRTOXioATina     Liquobs— Licenses— Fees 
— AMOtriw. 

A  license  fee  imposed  on  breweries  and 
brewers'  agents  of  $1,(X)0  Is  not  ezoessive. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Did 
vol.  29,  Intoxicating  Liquors,  |  97.] 

11.  CoNSTiTUTioifAL   Law  —  Pbiviixoks  Alto 

lUUUNITIES  —  CinZEMB  OF  OtHXB  STATES  — 

License  Obdinancb. 

Objection  that  a  license  ordinance  denies 
to  citizens  of  other  states  privilei;ea  and  im- 
munities of  this  state  cannot  be  raised  by  on* 
not  shown  to  be  a  resident  of  another  state, 
and  the  constitutional  provision  does  not  apply 
to  a  corporation. 

[Ed.  Note.— For  cases  bi  point  see  Cent  Did 
vol.  10,  Constitutional  Law,  i  627.] 

12.  Samb  —  Equal    Pbotxctior  —  Licinsi 

An  ordinance,  after  providing  for  a  license 
fee  for  each  brewery,  distillery,  depot  or  awncy 
establistied  or  maintained  in  the  city,  provided 
that  any  structure  within  the  city  used  for  th* 
storage  of  liquors  brewed  by  any  brewery  out- 
side the  city  and  shipped  in  for  sale  or  distribu- 
tion shall  be  considered  a  depot  of  a  hnverf 
under  the  provisions  of  the  ordinance,  whether 
the  liquors  be  stored  by  the  owner  of  the  brew- 
ery, or  an  agent,  or  a  purchaser.  Held,  Cbst  the 
latter  provision  is  exulnnatory  of  the  preced- 
ing sections,  and  does  not  render  the  ordiiuuu* 
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nnooBctltationa]   aa  not  •pplying  alike   to  all 
brewenea  or  tbeir  a^nta. 

rSd.  Note.— For  cases  in  point,  ie«  Cent.  Die 
vol.  10.  Conatitntional  Law,  |  687.] 

18.  MmnotPAi.  OompOBATiowa— Obpihawow 

GOMBIBUCnON. 

An  ordinance,  like  a  atatnte,  ia  to  be  oan- 
■tnie4  if  poaaibie  ao  aa  to  austain  the  act. 

rBd.  Note.— For  caaea  in  point,  see  Cent.  DU. 
ToL  86,  Municipal  Corporatlona.  I  275.] 

Appeal  from  8tip«rior  Conrt,  Marion  Oovn- 
^;  Vinson  Carter,  Judige. 

Proaecutlon  of  G-ustaT  O.  Schmidt  by  the 
dty  of  Indianapolis.  Defendant  was  con- 
Tlcted,  and  appeals.    Affirmed. 

Harvey,  Pickens,  Cox  ft  Kabn.  for  appel- 
lant rrederi<*  E.  Matson,  City  Atty.,  and 
Joaeph  F.  Cowem,  for  appellee. 

MONTGOMESIY,  a  J.  In  the  police  conrt 
of  the  city  of  Indianapolis  appellant  was 
convicted  of  Tlolating  an  ordinance  which 
prohibits  the  conduct  or  maintenance  with- 
in the  city  of  a  brewery,  or  a  depot  or 
agency  of  a  brerwery,  without  a  license.  He 
appealed  from  this  Judgment  to  the  superior 
conrt  of  Marion  county,  wherein  be  refiled 
Ills  answer  in  two  paragraphs.  The  first 
paragraph  was  a  general  denial,  and  the 
second  pleaded  certain  facts  afflrmatlvely. 
The  conrt  sustained  appellee^s  demnrrer,  for 
want  of  facts,  to  the  second  paragraph  of 
answer,  to  which  decision  appellant  duly  ex- 
cepted, and  thereupon  withdrew  the  general 
denial,  and  announced  an  election  to  stand 
upon  the  sufficiency  of  the  second  paragraph, 
declined  to  amend  or  to  plead  further,  and 
the  court  adjudged  appellant  guilty  as  charg- 
ed, and  assessed  a  fine  of  $5  and  costs. 

The  only  error  assigned  Is  the  sustaining  of 
appdlee's  demurrer  to  tlie  second  paragraph 
of  answer.  The  ordinance  In  question  pro- 
Tides  (1)  that  It  shall  be  unlawful  for  any, 
person,  firm,  association,  company,  or  cor- 
poration to  establish,  conduct,  or  maintain 
In  the  city  of  Indianapolis  any  brewery,  dls- 
tUlery,  or  depot  or  agency  of  any  brewery 
or  distillery  without  complying  with  the 
provisions  of  the  ordinance;  (2)  that  an 
annual  license  fee  of  (1,000  shall  be  charged 
and  paid  for  each  brewery,  distillery,  depot, 
or  agency,  so  established,  conducted,  or  main- 
tained, and  on  the  payment  of  such  a  fee 
a  license  shall  be  Issued  Yor  one  year,  desig- 
nating the  place  where  such  brewery,  distil- 
lery, depot,  or  agency  is  to  be  established, 
conducted,  or  maintained;  (3)  that  "any 
structure  or  enclosure  within  said  city  used 
by  any  person,  firm  or  corporation  for  the 
receipt  and  storage  of  liquors  brewed  by  any 
brewery  without  said  city  and  shipped  to 
said  citr  for  sale  or  distribution  to  wholesale 
or  retail  dealers  In  such  liquors  shall  be 
considered  a  depot  of  a  brewery  under  the 
provisions  of  this  ordinance,  whether  such 
deposit  or  storage  be  made  by  the  owner  of 
said  brewery,  or  the  agent  of  such  owner,  or 
by  a  purchaser  from  said  brewery  hnndllng 
■aid  Uquors  on  his  own  account";   (IJ  that 


a  register  of  the  name  of  the  receiver,  date  of 
issnance,  and  expiration  of  such  licenses  and 
location  of  such  distillery,  brewery,  depot, 
or  agency  shall  be  kept;  (5)  that  during  busi- 
ness hours  all  such  places  shall  be  open  to 
Inspection  by  the  police  officials,  board  of 
health,  and  chief  of  the  fire  force  of  the  city; 
(6)  that  Off  liquors  shall  be  distilled,  brewed, 
or  kept  containing  poisonous  or  Injurious 
dmgs,  or  other  deleterious  substances,  and 
all  liquors  kept  at  such  places  shall  be  sub- 
ject to  examination  and  tests  as  to  their  pur- 
ity by  Inspectora  of  the  board  of  health:  (7) 
that  all  such  places  and  premises  shall  be 
kept  clean  and  free  from  any  unwholesome 
materia]  or  by-product  giving  off  noxious  or 
offensive  odors,  and  requiring  immediate  re- 
moval of  any  accumulation  of  such  material 
on  notice  from  the  health  officers;  (8)  that  such 
liquor  shall  be  guarded  from  contact  with  flre, 
and  making  It  the  duty  of  the  flre  chief  to 
see  that  the  storage  of  such  liquors  Is  not 
subject  to  danger  from  fire;  (9)  that  It  shall 
be  unlawful  to  allow  minors  to  congregate  on 
the  premises  of  any  such  brewery,  distillery, 
depot,  or  agency;  (10)  that  It  shall  be  un- 
lawful to  sell  In  less  quantity  than  a  quart 
or  to  give  away  any  liquors  to  be  drank 
upon  any  such  premises;  (11)  that  a  pen- 
alty not  exceeding  $100  per  day  for  a  vio- 
lation of  any  provision  of  the  ordinance  may 
be  assessed;  (12)  that  all  conflicting  ordi- 
nances be  repented;  (13)  that  the  ordinance 
take  effect  from  and  after  its  passage  and 
publication. 

The  second  paragraph  of  answer  set  ont 
verbatim  the  ordinance  upon  which  the 
prosecution  was  founded,  exhibited  the  man- 
ner in  which  It  was  amended  at  the  time  of 
Its  adoption,  alleged  that  the  Pabst  Brew- 
ing Company  Is  a  corporation  organized  un- 
der the  laws  of  the  state  of  Wisconsin  and 
engaged  in  the  manufacture  of  beer  at  Mil- 
waukee and  for  more  than  10  years  has  been 
engaged  in  selling  the  same  In  Indiana  and 
other  states,  described  the  manner  In  which 
it  is  Inclosed  in  casks,  barrels,  and  bottles, 
transported  and  stored;  averred  that  it  is 
pure,  prepared  for  shipment  under  the  su- 
pervision of  competent  scientists,  sold  at 
wholesale  only  in  original  packages  to  deal- 
ers and  consumers,  and  that  none  Is  sold 
on  Sunday  or  sold  or  given  away  to  minors 
or  to  persons  in  the  habit  of  becoming  In- 
toxicated or  to  be  drank  upon  the  premises 
where  sold;  that  the  premises  are  kept  clean 
and  free  from  unwholesome  substances  and 
noxious  odors,  and  minors  are  not  allowed 
to  congregate  in  the  vicinity  thereof,  and  that 
there  Is  no  more  danger  of  fire  or  explosion 
from  the  storage  of  such  beer  than  from  the 
storage  of  other  merchandise:  that  appellant 
is  the  special  agent  of  the  Pabst  Brewing 
Company  and  charged  with  the  duty  of  re- 
ceiving, storing,  and  caring  for  shipments  of 
beer  at  Indianapolis,  and  selling  the  same 
In  said  city  and  surrounding  territory;  that 
the  ordinance  dlscrlmiuates  In  favor  of  p^> 
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sons  who  may  handle  and  deal  In  beer  brew- 
ed In  the  city  of  Indianapolis,  and  also  In 
favor  of  distilleries  and  against  breweries; 
that  it  grants  to  citizens  of  Indianapolis  priv- 
ileges and  immunities  which  upon  the  same 
terms  are  wltheld  from  citizens  outside  of 
said  city,  in  violation  of  section  23,  art  1, 
of  the  Constitution  of  Indiana;  that  it  de- 
nies to  citizens  of  other  states  privileges 
and  immunities  granted  to  citizens  of  In- 
diana; that  It  levies  a  tax  upon  commerce 
between  the  states  in  violation  of  section  8, 
art  1,  of  the  Constitution  of  the  United 
States;  that  the  license  fee  charged  Is  ex- 
cessive; that  three  other  brewing  companies 
are  located  within  the  city  of  Indianapolis, 
and  engaged  in  the  manufacture  and  sale  of 
beer  In  competition  with  the  Pabst  Brewing 
Company;  that  other  persons  within  the  city 
are  engaged  In  buying  beer  from  breweries 
and  selling  the  same  in  like  manner  as  ap- 
pellant, from  whom  no  license  is  required; 
that  the  object  of  the  ordinance  Is  not  po- 
lice regulation,  but  to  oppress  and  discrimi- 
nate against  the  business  of  breweries  located 
outside  of  the  city,  and  the  same  is  so  en- 
forced as  to  favor  the  business  of  breweries 
located  within  the  city  of  Indianapolis.  The 
charter  of  the  city  of  Indianapolis  empowers 
its  common  council  to  enact  an  ordinance 
"to  tax,  license  and  regulate  distilleries,  and 
breweries,  and  the  depots  and  agencies  estab- 
lished in  said  city  of  all  breweries  and  dis- 
tilleries." Section  ^794,  Bumtf  Ann.  St  1901. 
The  ordinance  was  enacted  In  pursuance  of 
this  statute,  and  Its  subject-matter  was  plain- 
ly within  the  authority  expressly  granted. 
Under  such  circumstance;  the  motives  and 
purposes  Inducing  the  passage  of  the  ordi- 
nance are  irrelevant  and  courts  will  not  in- 
quire into  or  consider  a  charge  of  an  improp- 
er or  sinister  purpose  on  the  part  of  members 
of  the  common  council  in  the  adoption  of  such 
ordinance.  The  allegations  of  the  answer 
concerning  the  purpose  of  the  council  in  the 
passage  of  the  ordinance  must  be  disregard- 
ed. Downey  v.  State,  160  Ind.  578,  67  N.  B. 
150;  Coverdale  v.  Edwards,  155  Ind.  374,  58 
N.  E,  495;  Lilly  v.  City  of  Indianapolis,  149 
Ind.  648,  40  N.  E.  887;  Buell  v.  Buell,  20 
Iowa,  282;  Freeport  v.  Marks,  59  Pa.  253; 
26  Am.  &  Bug.  Ency.  of  Law,  569.  The 
charge  that  the  ordinance  at  a  given  time 
was  unfairly  enforced  is  too  general  to 
present  any  question.  No  facts  were  alleged 
upon  which  to  rest  the  conclusion  of  the 
pleader  that  the  ordinance  is  so  enforced  as 
to  favor  the  business  of  breweries  located 
within  the  city.  Without  Intimating  that 
the  validity  of  a  penal  ordinance  may  be 
assailed  on  the  ground  of  partiality  in  its 
enforcement  we  hold  that  in  the  absence 
of  facts  pleaded  showing  a  fixed  and  continu- 
ous policy  of  unjust  discrimination  on  the 
part  of  the  municipality,  we  will  not  enter 
upon  a  consideration  of  the  question  sug- 
gested. The  general  purpose  of  the  ordi- 
nance is  manifest  from  its  terms  and  from 


the  charter  provisions  quoted,  and  the  ques- 
tion for  determination  is  whether  tills  en- 
actment for  the  achievement  of  that  purpose 
violates  the  fundamental  law. 

Appellant's  counsel  contend  tliat  this  Is  a 
taxing  ordinance,  and  that  the  police  regu- 
lations were  embodied  as  a  mere  cloak  to 
conceal  its  true  character  and  object  We 
are  required,  at  the  tlireshold,  to  decide 
whether  the  sum  exacted  by  tills  ordinance 
is  a  license  fee  Imposed  under  the  police  pow- 
er or  a  tax  for  revenue.  Ordinances  enacted 
in  relation  to  the  comfort,  health,  conveni- 
ence, good  order,  morality,  security,  and  gen- 
eral welfare  of  the  Inhabitants  are  com- 
prehensively known  as  police  regulations. 
Where  a  fee  is  imposed  for  the  purpose  of 
such  regulation  and  the  ordinance  requires 
compliance  with  prescribed  conditions  In  ad- 
dition to  the  payment  of  the  fee,  such  sum 
is  a  license  proper  Imposed  by  virtue  of  the 
police  power;  but  where  the  fee  Is  imposed 
solely  for  revenne  purposes,  and  payment 
thereof  gives  the  right  to  carry  on  the  busi- 
ness without  the  performance  of  any  furthw 
conditions.  It  Is  a  tax.  21  Am.  &  Eng.  Ency. 
Law,  774,  and  cases  cited.  Where  a  mnnlcl- 
pal  regulation  Is  adopted,  which  would  be 
lawful  if  intended  for  one  purpose,  and  un- 
lawful if  for  another,  the  presumption  Is 
that  the  purpose  was  lawful,  unless  the  con- 
trary clearly  appears.  Johnson  v,  Philadel- 
phia, 60  Pa.  445;  Lansdowne  Borough  t. 
Springfield  Water  Co.,  16  Pa.  Super.  Ct  490; 
Robson  V.  Doyle,  101  111.  566,  61  N.  E.  435; 
Harmon  v.  Chicago,  140  111.  398,  29  N.  B.  732; 
Ivey  V.  State,  112  Ga.  175,  37  S.  E.  398;  State 
y.  Capdevlelle,  104  La.  561.  29  South.  215. 

In  general  it  may  he  said  that  license  fees 
imposed  upon  usefal  occupations,  not  hnrt- 
ful  or  pernicious  to  society,  and  not  calling 
for  regulation  by  the  sovereign  power,  are  in 
fact  taxes  exacted  under  the  revenue  power; 
while  licenses  imposed  on  the  liquor  traffic 
and  such  other  occupations  as  call  for  regu- 
lation by  the  state  are  none  the  less  licenses 
proper  because  they  yield  a  revenue  in  ex- 
cess of  that  required  for  the  purpose  of  reg- 
ulation. This  distinction  makes  much  of  tbe 
argument  of  appellant's  counsel  Inapplicable, 
and  the  propositions  upon  which  they  insist 
untenable.  Presuming,  as  we  must  that  tlie 
common  council  In  the  enactment  of  tbis 
ordinance  acted  within  its  authority  and  in 
good  faith,  we  are  unable  to  say,  upon  tbe 
facts  well  pleaded  in  the  answer  and  admit- 
ted to  be  true  by  the  demurrer,  that  the  o^ 
dinance  is  a  revenne  measure  in  tbe  guise  of 
a  police  regulation.  It  is  argued  that  the 
regulating  provisions  of  the  ordinance  are  all 
covered  by  statutes  and  are  accordingly  void; 
but  with  this  contention  we  cannot  agree. 
The  maintenance  of  offensive  things  in  or 
near  a  public  place,  to  the  annoyance  of  the 
intiabitants,  constituted  a  nuisance  at  com- 
mon law,  and  the  substance  of  the  common- 
law  definition  of  a  nuisance  has  been  em- 
bodied in  the  statute  law  of  ttiis  state;  and 
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B  common  coBncll  of  appellee  has  pow- 
declare  what  shall  constitnte  a  nnl- 
and  to  prcTent,  abate,  and  remove 
me.  The  specific  duties  imposed  by 
rdinance  upon  the  police,  health  offl- 
and  fire  chief,  and  the  prohibition 
t  allowing  minors  to  congregate  upon 
ut  the  premises,  are  not  found  in  the 
IS.  The  evils  which  attend  and  inhere 
business  of  handling  and  selling  in- 
:ing  liquors  are  universally  recognized, 
e  danger  therefrom  to  the  peace  and 
rder  of  the  community  everywhere  ne- 
tes  the  exercise  of  the  police  power, 
theory  of  the  leg^islatlon  upon  this  sub- 
that  the  business  is  one  which  re- 
restraint  because  it  is  harmful  to 
'  and  the  license  fee  is  exacted  for  the 
e  of  restraining  the  business.  This 
ty  for  regulation  and  restriction  In  the 
ts  of  peace  and  good  order  and  for 
omotlon  of  public  morals,  as  already 
istinguishes  the  liquor  business  from 
and  harmless  occupations.  It  is  well 
that  the  legislative  power  to  deal 
his  subject,  whether  it  be  to  license, 
:e,  restrain,  or  prohibit  the  sale  of 
quors,  is  unlimited.  All  such  restric- 
easnres  taken  either  by  the  state  or 
tue  of  authority  delegated  to  munlci- 
I  are  upheld  as  a  proper  exercise  of 
ice  power.  17  Am.  &  Bug.  Ency.  Law 
d  cases  cited,  note  2. 
le  case  of  the  City  of  Indianapolis  v. 
138  Ind.  30,  36  N.  B.  857,  this  court 
license  ordinance  very  similar  to  the 
suit,  but  without  any  of  the  regulat- 
>Tision8  of  the  present  act,  not  to  be 
;mpted  exercise  of  the  taxing  power, 
ralid  exercise  of  the  police  power  ex- 
granted  to  the  city  by  the  Legisla- 
3ee,  also,  Jordan  v.  City  of  Bvansville, 
i.  512,  515.  72  N.  E.  544,  67  L.  R.  A. 
oomershine  v.  Uline,  159  Ind.  501,  503^ 
E.  513;  State  v.  Gerhardt,  145  Ind. 
2,  44  N.  E.  469,  33  L.  R.  A.  313;  Em- 
.  City  of  Indianapolis,  118  Ind.  279, 
E.  795;  Gambill  v.  Erdrich  et  al.,  39 
297,  143  Ala.  506.  In  the  case  of 
Brewing  Co.  v.  City  of  Terre  Haute 
C.  C.)  98  Fed.  330,  the  United  States 
Court  for  the  District  of  Indiana 
a  ordinance  similar  to  the  one  in- 
In  the  case  of  City  of  Indianapo- 
ieler,  supra,  to  have  been  enacted  un- 
taxing power,  and  not  under  the  po- 
(ver,  of  the  state.  The  provisions  in 
isent  ordinance  for  the  control,  regu- 
and  supervision  of  such  breweries, 
:-ie8,  depots,  and  agencies  are  suffl- 
o  distinguish  this  from  the  Terra 
Case,  and  to  make  that  case  an  au- 
for  our  conclusion  that  the  ordinance 
;onsideratlon  was  passed  in  the  prop- 
else  of  the  police  power  of  the  city, 
conclusion  already  announced,  that 
to  be  classed  as  a  police  regulation 
t  a  revenue  measure,  disposes  of  the 


contention  that  it  Is  an  unlawful  Interfer- 
ence with  Interstate  commerce.  In  violation 
of  the  Constitution  of  the  United  States. 
By  an  act  approved  August  8, 1890,  Congress 
expressly  subjected  Intoxicating  liquors,  when 
transported  as  articles  of  interstate  com- 
merce and  delivered  to  the  consignee,  to  the 
police  regulations  of  the  several  states  and 
territories.  Act  Aug.  8,  1890,  26  Stat  313,  c. 
728  [U.  S.  Comp.  St  1901,  p.  3177] ;  City  of 
Indianapolis  v.  Bleler,  supra;  Pabst  Brew- 
ing Co.  v.  City  of  Terre  Haute,  supra ;  Pabst 
Brewing  Co.  v.  Crenshaw,  198  U.  S.  17,  28, 
25  Sup.  Ct.  552,  49  L.  Ed.  925;  Foppiano  v. 
Speed,  199  U.  S.  501,  516,  26  Sup.  Ct  138,  50 
L.  Ed.  288;  In  re  Rahrer,  140  U.  S.  545,  11 
Sup.  Ct  865,  35  L.  Ed.  572. 

It  is  Insisted  that  as  a  license  fee  the 
charge  of  $1,000  Is  excessive.  It  is  true  that 
as  a  general  principle  the  amount  which  may 
be  exacted  for  a  license  proper  under  the 
police  power  must  be  limited  and  reasonably 
measured  by  the  cost  of  the  issuance  of  the 
license,  and  of  the  regulation  and  Inspection 
for  which  provision  is  made,  while  a  wider 
latitude  is  allowed  in  Imposing  a  special  tax 
upon  a  particular  occupation  or  business  as 
a  source  of  revenue.  The  general  doctrine 
properly  applies  only  to  useful  occupations 
which,  being  not  detrimental  to  the  public, 
cannot  be  unduly  restricted  or  substantially 
prohibited  under  the  guise  of  a  police  regula- 
tion. The  courts  now  quite  generally  recog- 
nize that  as  to  those  lines  of  business  which 
are  hurtful  to  public  morals,  productive  of 
disorder,  or  injurious  to  the  public,  but  nev- 
ertheless tolerated,  the  police  power  may  be 
rightfully  exercised  in  the  levy  of  such  a  li- 
cense tax  as  will  limit  and  discourage  the 
business.  Gray  on  Limitations  of  Taxing 
Power,  §  1452;  Tledeman  on  Limitations  of 
Police  Power,  pp.  273,  277,  278;  Cooley  on 
Taxation  (3d  Ed.)  pp.  1142,  1143;  Meyer,  Jos- 
sen  &  Co.  V.  City  of  Mobile  (C.  C.)  147  Fed. 
843 ;  Duluth  Brewing  Co.  v.  City  of  Superior. 
123  Fed.  356,  59  C.  C.  A.  481 ;  Bartemeyer  v. 
Iowa,  18  Wall.  (U.  S.)  133,  21  L.  Ed.  929; 
Beer  Co.  v.  Mass.,  97  U.  S.  33,  24  L.  Ed.  989 : 
State  ex  rel.  v.  Hudson,  78  Mo.  302,  305. 
The  power  and  authority  to  license  necessa- 
rily implies  the  right  to  fix  the  amount  o!f 
the  license  fee.  Portland  v.  Schmidt  13  Or. 
18,  6  Pac.  221.  The  power  to  license  and 
to  fix  the  fee  to  be  charged  being  lodged  in 
the  municipality,  the  amount  to  be  exacted 
is  not  strictly  a  Judicial  question,  and  the 
action  of  the  municipal  body  in  fixing  the 
license  fee  will  be  disturbed  only  In  case  of 
a  manifest  abuse  of  Its  power.  Matter  of 
Guerrero,  69  Cal.  95,  10  Pac.  261;  Dennehy 
V.  Chicago,  120  111.  627,  12  N.  B.  227;  Spleg- 
ler  V,  City  of  Chicago,  216  111.  114,  131,  74 
N.  E.  718.  The  allegations  of  the  answer 
showing  the  cleanliness  of  the  premises,  pu- 
rity of  the  goods,  and  freedom  from  danger 
of  fire  are  of  no  weight  in  determining  the 
question  before  us.  In  the  light  of  these  con- 
trolling principles  we  cannot  Judicially  know 
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or  say  that  tb*  aBoimt  of  the  license  exacted 
of  appellant  In  this  case  was  unreasonable 
or  fficceeslve.  Tbe  contrary  is  premunptiTO- 
if  true.  City  of  Indianapolis  t.  Bieler,  su- 
pra;  Jordan  ▼.  City  of  Bransrille,  163  Ind. 
612,72N.  B.544,67Ii.B.A.  613;  Cooley  on 
Taxation,  p.  1143;  Meyer,  Jossen  &  Oo.  t. 
City  of  Mobile  (C.  O.)  147  Fed..  843,  S46;  Van 
Hook  T.  City  Of  Selma,  70  Ala.  361,  45  Am. 
Sep.  86;  Kittanning  Boro.  t.  Nat  Oas  Co., 
96  Pa.  Super.  Ct  356,  362;  Brown  t.  Citsr 
•f  Galveston,  76  S.  W.  488,  406,  97  Tex.  1. 

It  is  further  claimed  that  section  3  of  tbe 
ordinance  is  void,  for  the  reason  that  It  dis- 
criminates in  favor  of  persons  who  may  han- 
dle and  deal  In  beer  brewed  in  the  city  of 
Indianapolis,  and  In  favor  of  distilleries  as 
against  breweries,  and  grants  to  citizens  of 
Indianapolis  privileges  and  immunities  which 
upon  the  same  terms  are  withheld  to  citizens 
residing  outside  of  said  city,  and  denies  to 
citizens  of  other  states  privileges  and  Im- 
munities granted  to  citizens  of  Indiana.  Ap- 
pellant is  not  in  a  position  to  raise  and 
present  tbe  last  objection,  since  he  la  not 
shown  by  the  record  to  be  a  citizen  of  an- 
other state,  and  the  constitutional  provision 
Invoked  does  not  apply  to  the  Pabst  Brew- 
ing Company,  a  corporation.  Pembina  Co.  v. 
Pennsylvania.  125  U.  S.  181,  8  Sup.  Ct  737, 
81  L.  EkL  650.  The  provlslohs  of  the  city 
charter,  and  of  the  first  and  second  sections 
of  the  ordinance,  are  general  In  character, 
and  subject  alike  to  license  and  regulation 
every  brewery,  distillery,  depot,  and  agency 
of  any  brewery  or  distillery  within  the  city, 
and  are  wholly  free  from  any  charge  of  dla- 
crlminatlon.  The  objections  under  Immedi- 
ate consideration  are  directed  solely  to  sec- 
tion 8  of  the  ordinance.  In  our  opinion  this 
section  Is  merely  In  aid,  and  in  a  measure 
explanatory,  of  the  preceding  sections,  and 
Is  not  to  be  construed  as  exclusive  in  char- 
acter and  as  containing  an  exhaustive  defini- 
tion of  the  subjects  to  be  licensed.  We  may 
assume  that  at  tbe  time  of  the  passage  of 
the  ordinance  certain  places  were  maintain- 
ed within  the  city  for  the  storage  and  distri- 
bution of  beer  brewed  without  the  city,  some 
of  which  were  conducted  by  the  owners  of 
such  liquors,  and  others  by  agents,  and  that 
to  facilitate  the  interpretation  and  enforce- 
ment of  the  ordinance  this  section  was  draft- 
ed, providing  that  all  such  places  without 
regard  to  proprietorship  should  be  Included 
within  the  purview  of  the  ordinance  and  re- 
garded as  depots  of  a  brewery.  This  con- 
struction seems  to  us  reasonable,  gives  the 
ordinance  a  general  and  uniform  application 
to  all  places  within  the  contemplation  of  the 
statute,  and  upholds  its  validi^.  Municipal 
legislation  is  to  be  construed  and  Interpret- 
ed by  the  same  rules  as  statutes  are  con- 
strued. It  Is  the  duty  and  the  uniform  rule 
of  this  court  when  the  constitutionality  of 
a  statute  Is  under  consideration,  to  so  con- 
strue and  interpret  its  provisions,  if  possible, 
M  to  sustain  and  not  defeat  the  act  in  ques- 
>  Rcbearlog  dented,  $1  N.  B.  692. 


tlon.  Hovoy,  Oovemor,  t.  State  ex  rsL,  IM 
Ind.  385,  SBO,  21  N.  B.  21 ;  McOomas  t.  Kni& 
81  Ind.  327,  832,  42  Am.  Bep.  135.  and  casH 
Cited;  8Cye.802. 

It  Is  our  oonclnsion,  therefore,  tiiat  tiM 
ordinance  as  a  whole  makes  no  discrimina- 
tions. Is  not  subject  to  the  constitutional  ot^ 
Jectlons  urged  against  It,  and  Is  valid. 

Appellant  was  not  charged  with  a  viola- 
tion of  any  of  the  regulative  sections  of  Om 
ordinance,  other  than  the  one  requiring  a 
license,  and  tb*  oonclusion  reached  renders 
It  unnecessary  to  determine  whether  any  of 
such  regulative  sections  may  be  void  for  the 
reason  tliat  the  same  subject-matto:  Is  cov- 
ered by  a  penal  statute. 

It  follows  that  the  second  paragraph  el 
answer  was  insufilolent,  and  tbe  demorrca 
thereto  was  rightly  sustained. 

The  Jodginent  is  affirmed. 


CLBVEIiAND.  C,  a  &  ST.  U  HT.  00.  * 
HBNRT.    (No.  5367.)! 

(Appellate  Court  of  Indiana.  Division  No  t, 
March  IS.  1907.) 

1.  Death— Actions  fob  Causihq— FLKioiiia 
— Dauaoes. 

In  an  action  for  damages  on  acconnt  of 
tbe  death  of  a  relative,  a  complaint  statins  tliat 
decedent  left  surviving  him,  as  bis  next  of  kia, 
his  father,  mother,  a  sister,  and  two  brothen, 
naminK  them,  "who  have  rastained  damases  Inr 
bis  death"  in  a  specified  atnoant  saffidently 
shows  damage  to  the  next  of  kin. 

n  Note.— For  cases  in  poUit.  sea  Cent  Dte 
5.  Death.  I  69.] 

2.  Same— Natubs  of  Rzukot. 
An  action  aKainst  a  carrier  for  eansinx  the 

death  of  a  person  transported  on  a  private  car, 
in  which  the  complaint  does  not  set  np  the  wri^ 
ten  contract  entered  into  between  the  cartier 
and  the  owner  of  the  car,  sounds. in  tort 
8.  Neolioerce— Acts  ob  Omissions— Pebsou* 

AL  Conduct— Natubb  and  Elements. 

,  Independent  of  contract  a  person  mtut  ta- 
■wer  for  tbe  conieqaences  of  his  own  n«xli> 
gence,  when  the  person  injured  had  a  lesal  richt 
to  be  where  he  was  when  injured,  and  the  per- 
son injuring  him,  as  a  reasonably  pmdent  man, 
sboald  have  anticipated  the  injury.  In  the  ab- 
sence of  precaution  to  prevent  it 

[Ed.  Note.— For  cases  in  point  see  Cent  Ite 
vol.  87,  NeKligence,  i  3.] 

4.  Cabbiebs  —  Pkbsonai,   iJxrvuas  —  'Lairtk' 

tion  of  LiABiLrrr. 

Common  carriers  of  passengers  are  aet 
permitted  to  contract  against  liabilitr  on  t» 
count  of  their  own  neicUKence. 

[Ed.  Note.— For  casea  in  point  see  Cent  Dk, 
vol.  9,  Carriers,  i  1232.] 

6.  Same  —  Case  Bx<)uibkd  —  Pxbborb  ih  Pn* 

vatb  Cab. 

A  carrier   owes  to  one  transported  la  • 
private  car  the  dnty  of  reasonable  care. 
6.  Same— LiiMiTiNQ   Liabiutt — CoNTSACr  at 

Bmploteb— Eftkct  on  Empi.ot£. 

A  contract  between  an  employer  and  a  cai^ 
rier,  releasing  a  carrier  from  liability  for  dam. 
ases  to  persons  transported  nnder  the  cootrtet 
does  not  release  the  carrier  from  liabilitr  to  an 
employ^  of  the  employer ;  the  contract  betns  oo* 
of  indemnity  against  liability  for  damae^^i. 

[Ed.  Note.— For  cases  in  point  see  Cent  Oifi 
vol.  9.  Carriers,  I  1256.] 
Transferred  to   Supreme  Ckiurt  83  N.  B.,TUl  , 
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7.  Saub— AcnoRB— EviDBnox. 

Evidence,  in  an  action  acainst  a  carrier  to 
recover  for  cansinit  the  death  of  a  person  on  a 
private  car.  considered,  and  held  to  mistain  a 
verdict  that  death  was  caused  hj  the  negligence 
of  defendant's  empioyfis. 

8.  Death  —  CoNTKiBTjTOBT  Negmqence  — Ih- 
BTRncnoNS. 

In  an  action  against  a  carrier  to  recover 
for  causing  tlie  death  of  a  person  riding  in  & 
private  car.  defendant  is  not  entitled  to  an  in- 
struction stating  the  contributory  negligence  of 
decedent  as  a  matter  of  law,  as  Acts  1899,  p. 
58.  c.  41,  makes  contributory  negligence  a  mat- 
ter of  defense. 

9.  TbiAL— QUEBTIONB    »0K    JOBT— WEIGHT    0» 

Evidence. 

Conflicts  in  testimony,  credibility  of  witp 
nesses,  and  inferences  of  fact  from  testimony, 
when  there  is  room  for  diverse  inferences,  are 
questions  for  the  jury. 

FEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46.  Trial,  9!  332.  334,  337.] 

10.  Same— DzBEonon  ox  Yebdiot— Obai.  Evi- 
dence. 

Peremptory  instructions  in  favor  of  the 
party  liaving  the  burden  of  the  issue,  when  it 
depends  on  oral  testimony,  are  not  allowed. 

TEd.  Notc-^For  cases  in  point,  see  Cent.  Dig. 
vol.  46.  Trial,  iS  377,  381.  896.] 

11.  Death— Actions  tob  Caubing— Inbibuo- 

XIONS. 

In  an  action  against  a  carrier  to  recover 
for  the  death  of  a  person  riding  in  a  private 
car,  caused  by  the  negligence  of  defendant's  em- 
ployes, instructions  to  find  for  plaintiff  if  the 
material  allegations  of  the  complaint  were  prov- 
en, and  to  find  for  defendant  if  they  were  not 
proven  by  a  fair  preponderance  of  the  evidence 
or  if  deceased  was  negligent,  are  unobjection- 
able. 

12.  NEOXIGENCK — CONTRIBTJTOBT     NEGLIGENCE 

^Nature   and  Elements. 

Contribntory  negligence  is  such  negligence 
OD  the  part  of  the  injured  party  as  materially 
contributes  to  his  injury. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Negligence,  §§  83,  382.] 

Appeal  from  Clrcnlt  Court,  Union  County; 
George  L.  Gray,  Judge. 

Action  by  Jotin'  Henry,  Sr.,  administrator, 
against  the  Cleveland,  Cincinnati,  Chicago  & 
St  Louis  Railway  Company.  Judgment  for 
plalntitf,  and  defendant  appeals.    Affirmed. 

Florea  &  Broaddus  and  L.  J.  Hackney,  for 
appellant  Stanford  &  Bambart  and  Reu- 
ben Conner,  for  appellee. 

ROBY,  P.  J.  Action  by  appellee  to  recovw 
damages  on  account  of  the  death  of  John 
Henry,  Jr.  The  complaint  was  in  one  para- 
graph. Its  averments,  so  far  as  relevant  to 
the  questions  discussed,  were  to  the  ^ect 
that,  on  September  2,  1902,  the  owner  of  a 
certain  show,  engaged  in  giving  exhibitions 
from  day  to  day  In  certain  Indiana  towns' 
and  cities,  had  several  railroad  coaches 
wbicb  be  med  to  carry  his  employes,  animals, 
and  invperty  from  place  to  place,  and  had 
contracted  with  appellant  to  haul  and  carry 
said  coaches  from  Yeedersburg  to  Crawfords- 
vllle,  and  after  bis  entertainment  at  the  for- 
mer place  had  loaded  all  his  proi>erty  upon 
said  coaches  ready  for  appellant  to  move  the 
same.  The  decedent  was  employed  by  said 
■bowman  as  a  musician.    That,  as  a  member 


of  said  show,  be  was  lawfully  upon  one  of 
said  show  coaches,  which  had  been  hauled 
by  appellant  upon  its  main  track,  where  it 
was  engaged  in  making  up  a  train  for  the 
purpose  of  transporting  said  coaches  to 
Crawfordsvllle,  and,  while  said  coaches  were 
lawfully  upon  said  track,  the  appellant,  by 
Its  agents  and  employes,  negligently  allowed 
one  of  its  engines  and  one  of  its  cars  to  run 
against  and  upon  said  coach  in  which  dece- 
dent then  was,  and  negligently  ran  said  en- 
gine and  car  against,  upon,  and  into  said 
coach  with  such  force  and  violence  as  to 
demolish  the  lai^r  part  of  said  coach,  there- 
by bruising,  wounding,  and  crushing  said 
decedent  so  that  be  died  therefrom.  *^bat 
said  John  Henry,  Jr.,  left  surviving  bim,  as 
bis  next  of  kin,  bis  father,  John  Henry,  Sr., 
his  mother,  Martha  Henry,  his  two  brothers, 
Tbomas  Henry  and  Andrew  Henry,  and  his 
Bister,  Anna  Henry,  who  have  sustained  dam- 
ages by  his  death  in  the  sum  of  $10,000." 

The  objection  made  to  this  complaint  Is 
that  no  facts  are  therein  stated  showing 
damage  to  the  next  of  kin  named,  and  that 
where  said  next  of  kin  are  ancestral  and  col- 
lateral, there  is  no  presumption  of  damage 
to  them;  but  any  damage  shown  is  special, 
and  requires  to  be  specifically  pleaded.  The 
allegation  upon  the  subject  was,  however, 
sufficient  Pennsylvania  R.  Co.  v.  Coyer,  163 
Ind.  631,  635,  72  N.  B.  875.  To  this  com- 
plaint appellant,  after  demurring  unsuccess- 
fully, filed  an  answer  In  two  paragraphs. 
Tlie  first  a  general  denial.  To  the  second 
paragraph  appellee's  demurrer  for  want  of 
facts  was  sustained.  The  cause  was  submit- 
ted to  a  jury  upon  the  Issue  formed,  and  a 
verdict  for  appellee  returned ;  damages  being 
fixed  at  ^,000.  Appellant's  motion  for  a 
new  trial  was  overruled,  and  the  errors  as- 
signed bring  In  question  the  act  of  the  court 
In  sustaining  said  demurrers  and  in  overrul- 
ing said  motion. 

It  was  averred  In  the  second  paragraph  of 
appellant's  answer  that  decedent  was  an  em- 
ploye of  one  Sparks,  and  at  the  time  of  his 
Injury  occupied  a  car  belonging  to  said 
Sparks,  who  was  not  a  common  carrier,  and 
that  said  car  was  not  In  use  at  the  time  for 
common  carriage,  but  was  with  other  cars 
employed  In  the  private  business  of  said 
Sparks,  In  housing  and  transporting  his  serv- 
ants and  property  from  point  to  point,  and 
that  said  cars  were  handled  and  transported 
by  the  defendant  under  a  special  contract 
entered  into  between  it  and  said  ^arks,  a 
copy  of  which  is  made  a  part  of  the  answer. 
It  was  further  averred  that  one  consideration 
for  said  contract  of  carriage  was,  as  stated 
therein,  that  the  appellant  should  and  did 
assume  no  liability  for  damages  or  Injnrlefl  to 
said  Sparks,  at  whose  sole  risk  said  trans- 
portation was  to  be  furnished,  and  that  ap- 
pellant should  be  held  harmless  on  account 
of  any  claim  for  personal  injury.  The  con- 
tract referred  to  provides  for  the  transporta- 
tion of  said  cars  tiom  point  to  point,  the 
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price  to  be  paid  fberefor,  and  other  details 
connected  with  such  service.  The  clause  re- 
lied upon  by  appellant  is  as  follows:  "The 
party  of  the  second  part  shall  assume  all 
responsibility  for  damages  to  persons  or 
property  which  are  hereby  transported,  at 
Its  sole  risk,  and  It  further  agrees  to  indem- 
nify and  hold  said  railway  company  harmless 
on  account  of  any  claims  for  personal  in- 
juries or  damages  to  property." 

The  complaint  does  not  set  up  the  written 
contract  The  action  sounds  in  tort  Pitts- 
burgh, etc.,  R.  Co.  V.  Hlggs,  76  N.  E,  299, 
302,  165  Ind.  694,  4  L.  K.  A.  (N.  8.)  1061; 
Lake  Shore,  etc.,  R.  Ck).  v.  Teeters  (Ind.  Sup.) 
T7  N.  E.  699,  5  Ii.  R.  A.  (N.  S.)  42S.  Inde- 
pendent of  contract  a  person  must  answer 
for  the  consequences  of  his  own  negligence 
when  the  attendant  circumstances  justify  the 
finding  that  the  injured  party  had  a  legal 
right  to  be  where  he  was  when  injured,  and 
that  the  defendant  ought  as  a  reasonably 
prudent  man,  to  have  anticipated  such  in- 
Jury,  In  the  absence  of  precaution  upon  his 
part  to  prevent  it  1  Thompson's  Negligence 
(2d  Ed.)  §§  a-«;  46  Ll  R.  A.  33,  monographic 
note. 

Appellant  claims  that  under  the  contract 
specified.  It  became,  so  far  as  the  transporta- 
tion of  the  show  outfit  was  concerned,  a  pri- 
vate carrier.  The  principals  above  stated  are 
of  general  application.  (Common  carriers  are 
not  however,  permitted  to  contract  against 
liability  on  account  of  their  own  negligence 
(B.  &  O.,  etc.,  R.  Co.  T.  Ragsdale,  14  Ind.  App. 
406,  409,  42  N.  B.  1106),  while  private  car- 
riers do  not  come  within  the  reason  of  the 
rule.  Louisville,  etc.,  R.  Ck>.  v.  Keefer,  146 
Ind.  21,  44  N.  E.  796,  38  L.  R.  A.  93,  58  Am. 
St  Rep.  348.  A  contract  releasing  it  from 
liability  on  account  of  Its  own  negligence 
would,  If  appellant  acted  as  a  common  car- 
rier In  the  transportation  of  the  property  and 
effects  named,  be  within  the  prohibition  and 
Invalid.  On  the  other  hand,  if  it  was  acting 
In  the  capacity  of  a  private  carrier  only, 
such  contract  would  not  be  within  the  pub- 
lic policy  declared  by  the  courts,  independ- 
ent of  statute  and  out  of  which  the  Inhibition 
arises.  B.  &  O.,  etc.,  R.  Co.  v.  Voight  176 
U.  8.  498,  20  Sup.  Ct  385,  44  L.  Ed.  560; 
Chicago,  etc.,  v.  Wallaee,  66  Fed.  606,  14  C. 
C.  A.  257,  30  L.  R.  A-  161 ;  Pittsburgh,  ete., 
R.  Co.  V.  Mahoney,  148  Ind.  196,  46  N.  E. 
917,  47  N.  E.  464,  40  L.  R.  A.  101,  62  Am. 
St  Rep.  503;  Louisville,  etc.,  R.  C!o.  v. 
Keefer,  146  Ind.  21,  44  N.  E.  796,  38  L.  R. 
A.  93,  68  Am.  St  Rep.  348. 

The  Supreme  Court  formerly  held  that  a 
contract  between  an  express  company  and  a 
railroad  company,  under  which  the  latter 
was  released  from  liability  on  account  of  its 
negligence,  was  valid,  and  that  an  employe 
of  the  express  company  whose  contract  of 
employment  stipulated  for  such  release  upon 
his  part  was  thereby  debarred  from  any  reme- 
dy against  the  railroad  company  on  account 


of  personal  Injuries  received  through  Its  negli- 
gence. Pittsburgh,  etc.,  R.  Co.  v.  Mahoney, 
supra;  Pittsburgh,  etc..  R.  Co.  v.  Mahoney, 
29  Ind.  App.  ^4,  63  N.  E.  230;  Russell  v. 
Pittsburgh,  etc.,  R.  Co.,  157  Ind.  305,  61  X. 
E.  678,  55  L.  R.  A-  253,  87  Am.  St  Rep.  214. 
niereupon  the  act  of  March  11,  1901,  was 
passed.  Sections  1  and  2  of  that  act  are  In 
terms  as  follows: 

"Section  1.  Be  it  enacted  by  the  General 
Assembly  of  the  state  of  Indiana,  that  all 
contracts  between  employer  and  employ^  re- 
leasing the  employer  from  liability  for  dam- 
ages arising  out  of  the  negligence  of  the  em- 
ployer by  which  the  employ^  is  Injured  or 
In  case  of  the  employe's  death,  to  his  r^re- 
sentatlves,  are  against  public  policy,  and 
hereby  declared  null  and  void. 

"Sec.  2.  That  all  contracts  between  em- 
ployer and  employe  releasing  third  persons, 
copartnerships  or  corporations  from  liability 
for  damages  arising  out  of  the  negligence  of 
such  third  persons,  copartnerships'  or  corpora- 
tions by  which  the  employe  of  such  onployer 
Is  Injured,  or  In  case  of  the  death  of  sncb 
employe,  to  his  representatives,  are  against 
public  policy  and  are  hereby  declared  nail 
and  void."  Acts  1901,  p.  515,  c.  225 ;  Bums' 
Ann.  St  1901,  {  70S2b. 

Except  as  a  contract  releasing  appellant 
from  liability  Is  Involved,  the  distinction  be- 
tween common  and  private  carriers  Is  not 
Important  for,  'while  a  person  In  charge  of. 
or  employed  on,  or  transported  in,  a  private 
car,  may  not  be  technically  a  passenger,  jet 
he  Is  not  an  employe  of  the  carrier,  and  It 
owes  to  bim  the  duty  of  reasonable  care  as 
to  other  persons  who  Intrust  themselves  to 
It.  Lackawanna,  etc.,  R.  Co.  v.  Ghenewltb, 
52  Pa.  382,  91  Am.  Dec.  163;  Cumberland 
Valley,  etc.,  R.  Co.  v.  Myers,  55  Pa.  288; 
Terre  Haute,  etc.,  R.  Co.  v.  Chicago,  etc, 
Co.,  150  111.  502,  37  N.  B.  915;  Fordyce  t. 
Jackson,  56  Ark.  594,  20  S.  W.  528,  597;  Mai- 
lory  V.  Tioga,  etc.,  R.  Co.,  39  Barb.  488;  3 
Thompson's  Negligence,  2653.  "The  public 
policy  of  the  government  is  to  be  found  la 
its  statutes,  and,  when  they  have  not  direct- 
ly spoken,  then  in  the  decisions  of  the  courts 
and  the  constant  practice  of  the  government 
officials;  but  when  the  lawmaking  power 
speaks  vptm  a  particular  subject  over  wblch 
it  has  constitutional  power  to  legislate,  pnb- 
lic  policy  in  such  a  case  Is  what  the  statute 
enacts."  United  States  v.  Trans-MlssoarL 
ete.,  Ass'n,  166  U.  S.  290,  17  Sup.  Ct  540.  41 
L.  Ed.  1007,  1027;  Heller  v.  National  Marine 
Bank,  80  Md.  618,  43  Atl.  800,  45  L.  R.  A 
438,  444,  73  Am.  St  Rep.  212;  State  v.  Fire- 
man's, etc.,  Ins.  Co.,  152  Mo.  47,  52  S.  W. 
595,  45  L.  R.  A.  363,  377. 

Appellant  denies  the  application  at  the  act 
of  1901,  supra,  to  the  facts  in  this  case,  say- 
ing: "This  was  a  contract  between  an  em- 
ployer and  a  third  person,  releasing  sncb 
third  person  from  liability."  The  statement 
thus  made  Is  accurate  as  to  parties.    Tbit 
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waa  a  contract  between  an  employer  and  a 
tbtrd  person,  to  which  the  decedent  was  a 
atra&ger.  The  contention  that  deced^jnt  had 
released  appellant  from  liability  bv  virtue 
<rf  sncb  contract  is  thereby  conclnslveiy  re- 
futed. The  question,  as  It  arises,  Is  one  of 
pleading.  The  answer  under  consideration 
does  not  contain  any  averment  that  the  de- 
cedent was  a  party  to  the  contract  by  which 
be  Is  claimed  to  bare  rdinqulshed  the  com- 
mon-law right  asserted  In  the  complaint  In 
LooisTille,  etc,  B.  Oa  t.  Keefer,  supra,^  the 
appellant  railroad  company  sought  to  avail 
itself  of  a  release  from  liability  executed  by 
the  appellee  to  the  express  company  in  whose 
employment  he  was  at  tbe  time  of  the  In- 
Jury.  The  court  said.  In  denying  Its  right  to 
do  so,  that:  "It  is  not  alleged  In  the  second 
paragraph  of  answer  that  the  express  com- 
pany or  appellee,  in  any  cmitract  with  ap- 
pellant, ever  assumed  any  risks  or  damages 
of  any  kind,  at  that  the  appellant  had  notice 
or  knowledge  of  the  terms  of  the  agreement 
between  appellee  and  the  express  company. 
nie  mere  fact  that  appellee  had  entered  into 
the  contract  alleged  with  the  express  com- 
pany would  not  entitle  appellant  to  the  bene- 
fit tfaweof." 

It  Bcarcdy  needs  to  be  said  that  the  dece- 
dent was  not  bound  by  a  contract  to  which 
be  was  not  a  party.  What  he  did  not  do  the 
courts  will  not-undertake  to  do  for  him.  If  it 
were  possible  to  hold  that  the  mere  act  of  rid- 
ing In  a  private  car  makes  the  person  doing 
so  a  party  to  whatever  contract  may  have 
been  made  between  the  owner  of  the  car 
and  a  railroad  company  which  transports  it 
over  its  line,  then  such  person  being  in  the 
case  at  bar  an  employfi  of  such  owner,  It 
comes  within  the  letter  and  spirit  of  the  act 
of  1901.  and  such  contract  is,  as  to  him,  void. 
To  impute  knowledge  of  the  terms  of  such  a 
contract  to  an  employe,  under  such  circum- 
stances, would  Involve  the  court  in  the  ab- 
surdity of  saying,  as  a  matter  of  law,  that 
a  thing  is  true  which  every  person  of  or- 
dinary understanding  knows  Is  not  true.  The 
Interstate  Commerce  Commission  may  be 
able,  by  invoking  the  power  at  Its  command, 
to  ascertain  the  terms  of  such  contracts;  but 
It  Is  ntterly  impossible  for  ordinary  employes 
of  either  company  to  do  so.  It  Is  to  be  ob- 
served also  that  the  terms  of  the  contract 
between  the  Sparks  show  and  appellant  (val- 
id as  between  them.  Chicago,  etc.,  v.  Wal- 
lace, anpra;  Coup  v.  Wabash,  etc.,  R.  Co.,  56 
Mich.  Ill,  22  N.  W.  215,  66  Am.  Rep.  374; 
Forepaugh  v.  Delaware,  etc.,  Co.,  128  Pa. 
217,  18  AtL  503,  6  L.  R.  A.  508,  15  Am.  St 
Rep.  672)  do  not  purport  to  release  appel- 
lant from  liability  to  the  decedent  or  his  rep- 
i«aentatlves.  Contracts  are  taken  as  they 
are  written.  Courts  are  not  authorized  to  in- 
corporate provisions  In  them  which  the  par- 
ties did  not  tbcmselves  Incorporata  The  lan- 
gnage  used  is  unambiguous  and  certain: 
"The  party  of  the  second  part  shall  assume 
■11  reaponsibilitjr  for  damages  to  persons  or 


property  which  are  hereby  transported,  at 
Its  sole  risk,  and  it  further  agrees  to  idemni- 
fy  and  hold  said  railway  company  harmless 
on  account  of  any  claims  for  personal  in- 
juries or  damage  to  property." 

An  agreement  to  indemnify  presupposes 
payment  or  liability.  If  there  is  no  liability, 
there  is  nothing  against  which  to  Indemnify. 
The  clause  set  out  Is  a  contract  of  indemnity 
for  damages.  Fenton  v.  Fidelity,  etc.,  Co., 
56  Pac.  1096,  36  Or.  283,  48  L.  R.  A. 
770;  Roven  v.  West  Superior,  etc.,  Co., 
67  N.  W.  46,  98  Wis.  201,  82  L.  R.  A. 
888.  In  Kenney  t.  N,  T.  G,  etc.,  B.  Co., 
125  N.  Y.  422,  26  N.  SJ.  626,  the  court  said, 
referring  to  a  contract  similar  to  the  on* 
under  consideration:  "It  may  be  read,  not 
necessarily  as  releasing  or  prevmtlng  an 
action  by  employ&s  of  the  express  company 
against  the  railroad  company  for  damages 
for  Injuries  received  while  on  ttie  road,  but 
as  an  agreement  to  Indemnify  the  railroad 
company  In  the  event  of  such  an  action. 
That  would  be  a  perfectly  proper  agreement 
for  the  parties  to  make  as  a  part  considera- 
tion for  the  contract" 

Some  stress  is  laid,  in  argument  upon  Rob- 
ertson V.  Old  Colony  R.  Co.,  156  Mass.  625, 
SI  N.  B.  650,  32  Am.  St  Rep.  482.  The  facts 
In  that  case  were  that  an  employe  of  a  <dr- 
cns  company  sued  a  railroad  company  for 
Injuries  received  because  of  defects  in  the 
cars  of  the  circus  company,  and  what  the 
court  decided  was  that  the  railroad  company 
was  not  negligent  The  employfi  may  very 
well  be  held  to  know  that  the  railroad  com- 
pany is  not  responsible  for  the  negligence  of 
bis  employer,  in  respect  to  defects  In  the  pri- 
vate car  upon  which  he  is  being  transported; 
but  such  holding  In  no  wise  tends  to  make 
him  a  party  to  the  contract  or  to  charge  him 
with  knowledge  of  a  condition  Incorporated 
In  such  contract  which  Is  not  necessarily  In- 
volved— a  condition  which  Is  addressed  to 
the  negligence  of  the  railroad  company  It- 
self, and  which  is  in  no  wise  essential  to 
the  making  or  validity  of  a  contract  to  haul 
a  private  car  over  a  part  of  its  line. 

The  evidence  shows  that  decedent  was  a 
musician  In  the  employment  of  the  J.  F. 
Sparks  show,  which  had  exhibited  at  Vee- 
dersburg.  and  was  to  be  transported  over 
the  appellant's  line  by  It  to  Crawfordsvllle 
When  appellant's  train  came,  about  midnight 
the  show  outfit  was  not  ready,  and  there  is 
evidence  to  the  effect  that  appellant's  em- 
ployes were  Impatient  at  the  delay.  The 
show  cars  were,  however,  before  the  Injury 
to  decedent  taken  from  a  Clover  Leaf  T 
to  appellant's  main  track,  and  were  being 
incorporated  Into  the  train,  being  the  three 
last  cars  except  the  caboose,  which  was  to  be 
placed  behind  them.  Decedent  and  a  com- 
panion had  been  at  a  lunch  counter  near, 
and  then  boarded  one  of  the  sbotv  cars 
known  as  a  "combination  sleeper."  Dece- 
dent stopped  on  the  platform  In  front  sC  tbo 
I  door  to  finish  eating  a  sandwich  before  en- 
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terlng  the  car,  the  Interior  of  which  wm 
4ark;  hia  companion  standing  on  the  atepa. 
While  In  this  position,  the, cars  were,  with- 
out warning,  driven  together  with  such  force 
•nd  violence  as  to  demolish  the  caboose  plat- 
form and  break  the  platform  of  the  show  car. 
By  this  collision  the  young  man,  who  was 
ty>on  the  steps,  was  thrown  from  the  train 
and  decedent  so  crushed  aa  to  cause  his 
death  a  few  hours  later.  The  verdict,  which 
carries  with  It  a  finding  that  the  appellant's 
negligence  was  the  proximate  cause  of  such 
injury,  accords  with  the  proof.  There  are  no 
material  facts  necessary  to  sustain  the  T«r- 
dlct,  which  are  not  established  by  the  evi- 
dence, and  the  inferences  which  It  'was  the 
jprovlnce  of  the  Jury  to  draw  therefrom. 

Instruction  No.  13,  requested  by  appellant 
and  refused  by  the  court,  stated  the  con- 
tributory negligence  of  decedent  as  a  matter 
of  law.  It  was  properly  refused  for  a  num- 
ber of  reasons,  one  of  which  Is  that  contribu- 
tory negligence  la,  since  the  act  of  February 
17.  1880  (Acts  1689,  p.  58,  c.  41;  Bums'  Ann. 
St  1001,  {  858a)  a  matter  of  defense.  New 
Castle  Bridge  Co.  v.  Doty,  76  N.  B.  567,  37 
Ind.  App.  84;  New  Castle  Bridge  Co.  v. 
Itoty  (Ind.  Sup.)  79  N.  E.  485.  The  conduct 
of  decedent,  upon  which  hie  negligence  or 
freedom  from  negligence  depended  (Wortman 
T.  Minich,  28  Ind.  App.  81,  86.  62  N.  E.  85; 
Davis  Coal  Co.  v.  Polland,  158  Ind.  007,  619. 
62  N.  B.  402,  82  Am.  St.  Rep.  319)  was  shown 
by  oral  testimony.  Conflicts  In  the  testi- 
mony, the  credibility  of  the  witnesses,  and 
the  drawing  of  Inferences  of  fact  from  such 
testimony,  when  there  was  room  for  diverse 
inference,  were  all  questions  for  tlie  Jury. 
Peremptoiy  instructions  in  favor  of  the  part;^ 
bavlng  tlie  burden  of  the  Issue,  when  it  de- 
pends upon  oral  testimony,  are  not  allowed. 
Hanghton  v.  ^tna,  etc,  Co.,  165  Ind.  32,  73 
N.  B.  692,  74  N.  E.  613;  Jacobs  v.  JoUey,  29 
Ind.  App.  25,  62  N.  B.  102S;  Wagner  t. 
Weyhe,  164  Ind.  177,  73  N.  E.  89.  This  ren- 
ders a  detailed  discussion  of  the  reasons 
urged  for  the  giving  of  such  instructions  un- 
necessary. 

The  instructions  given  were  correct  and 
calculated  to  convey  a  clear  idea  of  the  legal 
principles  applicable  to  the  facts.  The  only 
legitimate  purpose  In  giving  Instructions  to 
Juries  is  to  assist  them  in  understanding 
their  duty.  It  sometimes  happens  that  series 
of  instructions  are  given,  the  meaning  of 
which  can  only  be  determined  by  lawyers 
and  Judges,  and  then  not  always  satisfac- 
torily after  patient  and  continued  investiga- 
tion in  the  library*  It  Is  unlikely  that  a  Jury 
will  be  materially  misled  by  a  subtle  dis- 
tinction which  the  Judge  himself  cannot  de- 
tect, and  therefore  courts  of  appeal  will  nat- 
urally be  slow  to  reserve  Judgments  for  er- 
ror iB  instructions  when  the  charges  given 
are  fair  and  complete.  The  Jury  was  told 
that,  if  It  found  from  the  evidence  that  the 
material  allegatlona  of  the  complaint  were 


proven,  it  stiould  find  for  the  plaintUt;  if 
it  should  find  from  the  evidence  that  the 
material  allegations  bad  not  been  proven  by 
a  fair  preponderance  of  the  evldenoe,  it 
should  find  for  the  defendant;  and.  If  It 
should  find  from  the  evidence  that  there  wa« 
negllgMice  on  the  part  of  the  deceased  at  the 
time  of  his  injury  contributing  thereto,  it 
slxiuld  find  for  the  defendant  Instructloiu 
were  considered  In  their  entirety,  and,  so 
considered.  It  is  manifest  that  tlie  appellant 
bad  no  cause  of  complaint  of  the  foregoing. 

Criticism  la  made  of  the  tenth  Instmctloii. 
by  which  "contributory  negligence"  la  said  to 
be  such  negligence  on  the  part  of  the  in- 
jured party  aa  materially  contrlbntea  to  bla 
Injury.  The  objection  Is  that  it  is  incorrect 
in  affirming  that  the  contributory  act  most 
materially  contribute  to  the  Injury,  instead  of 
contributing  in  any  material  degree  to  the 
injury.  There  waa  no  error  in  tba  tnatme- 
tlon.  Indianapolla  v.  Edwards.  36  Ind.  App. 
202,  74  N.  B.  633;  B.  &  C  etc.,  R.  Co.  v. 
Toung,  153  Ind.  168,  170.  64  N.  B.  TBI. 

Finding  no  error  In  tiie  record,  tlw  Jndr 
ment  la  affirmed. 


(3>  Ind.  App.  n>) 

SUPREME  COUNCIL  OF  KNIGHTS  AKD 

LADIES  OF  COLUMBIA  v.  APMAM 

et  aL  (No.  6,821.) 

(Appellate  Court  «f  Indiana.    March  22,  1907.) 

1.  iNaxTKANOB  —  MirrTjAi,  BERKFrr  Irbxtbahci 
—Actions   on   CxBTznoAiKS— Gomplaiht- 

SUFFIOIBHCT. 

A  complaint  against  a  fraternal  benefit  ■» 
dety  which  alleges  the  Issnance  by  it  of  a  cer 
tlficate  to  a  member  payable  to  plaintiff  u 
beneficiary,  and  that  the  aodety  by  fraod  \a- 
duced  the  Denefidary  to  execate  a  rdease  on  re- 
ceiving a  part  of  the  amount  due  under  the  ce^ 
tificate,  if  construed  as  stating  an  action  on  thi 
certi6cate  and  for  the  enforcement  of  tlie  con- 
tract contained  therein,  is  fatally  bad  becauM 
of  the  avermenti  showing  the  release. 

2.  Rkixass  —  Cancellation  or  RBT.K*(g  — 
Complaint— Su»noi«NOT. 

A  complaint  praying  for  the  cancellation  of 
a  release  obtained  through  fraud,  which  faili  t* 
allege  a  return  or  tender  of  the  sum  reodved,  k 
fatally  bad. 
S.  INSTTKANCB— Mutual  Bknkitt  iNsousct 

— OEBTinCATES    —    RELEABK     OBTAINED     BT 

Fraud— Actions— Measubx  or  Daxaocs. 
The  measure  of  damages  in  an  actioa 
against  a  fraternal  benefit  society  by  the  bene- 
fidary  in  a  mutoai  benefit  certificate  for  dun- 
ages  mistained  in  consequence  of  the  frand  of 
the  society  in  inducing  him  to  discharce  th* 
aodety  from  liability  on  Its  contract  is  the  dif- 
ference between  the  amount  paid  by  the  locietx 
and  the  actual  value  of  the  certificate. 
4.   SAlOt— EVIDKNCB— Stmnci*NCT. 

In  a  suit  against  a  fraternal  hrnefit  » 
dety  by  the  benendary  in  a  certificate  for  dim- 
ages  for  the  fraud  of  the  lodety  in  indDcinf 
hun  to  discharge  the  society  from  liability  oa 
its  paying  a  sum  less  than  that  called  tm  ia 
the  certificate,  evidence  examined  and  hM  b- 
sufficient  to  establish  the  fraud. 

Appeal  from  Circuit  Oowtt  Gbgr  CiWiiilVl 
P.  O.  ColUTer,  JudgSh 
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n  by  Cbarlea  Apmao  against  the 
e  Conncil  of  Knights  and  Ladles  of 
la.  In  wblcb  John  Brooks  was  made 
T  defendant  From  a  Judgment  tor 
r,  defendant  the  Supreme  Council  of 
3  and  Ladles  of  Columbia  appeals. 
>d  and  remanded. 

ey  &  Hntcblson.  for  appellant  Al- 
lyne  and  A.  W.  Knight  for  appellee. 

7,  P.  3.  Action  by  appellee  Apman. 
f  Jury.  Verdict  for  $646.  Appellant's 
for  a  new  trial  overruled.  Judgment 
llct 

rartles  do  not  agree  upon  the  constrnc> 
!  the  complaint  Appellant  asserts 
is  founded  upon  a  benefit  certificate 
by  it  to  Sarah  Apman  In  the  sum  of 
and  payable  upon  her  death  to  ap- 
wbo    was    her   husband.      Such    cer- 

is  designated  in  the  pleading  as  a 
and  it  is  averred  that  a  copy  thereof 
filed  with  and  not  made  a  part  of 
gle  paragraph  of  complaint  for  the 
that  the  original  Is  in  tbe  possession 
appellant  Fall  performance  of  the 
>n8  of  said  certificate,  the  death  of 
ember,  and  the  furnishing  of  proofs 

are  all  averred,  and  in  tbe  absence 

additional  averments  hereafter  re- 
to  tbe  action  would  very  clearly  be,  as 
led  by  appellant  an  action  upon  the 
t  contained  in  the  certificate.  Ap> 
lowever,  asserts  that  it  sounds  In  tort, 
eks  the  recovery  of  damages  on  ac- 
»f  fraud.  Following  that  part  of  the 
g  which  has  already  been  summarized 
erred  in  effect  that  at  the  time  of  his 
leatb  appellee  was  In  straitened  finan- 
cumstances,  and  did  not  have  either 
or  credit  to  meet  his  wife's  funeral 
is,  and  solicited  John  Brooks  to  guar- 
le  payment  of  such  funeral  expenses, 
pred  to  secure  him  by  an  assignment 

Insurance  policy  isued  upon  herein"; 
ooks  agreed  to  and  did  stand  good  for 
raeral  expenses  which  amounted  to 
bereupon  appellee  assigned  said  certif- 
>  him  as  security  for  said  sum;  that 

thereafter  Kennedy,  appellant's  su- 
connselor,  was  sent  by  it  to  appellee 
rooks  for  the  ostensible  purpose  of 
g  a  settlement  of  appellant's  liability 
said  certificate;  that  when  said  ofiBcer 

of  said  assignment  be  notified  Brooks 
would  not  be  recognized  by  appellant, 
•ther  represented  that  if  appellee  and 

would  Join  in  an  assignment  to  ap- 

It  would  hold  said  certificate  as  col- 

securlty  and  would  advance  the  fu- 
xpenses  pending  final  settlement  and 
me  of  appellee's  rights  would  be  af- 
by  said  assignment;  that  Kennedy  in 
ice  of  a  fraudulent  scheme  to  get 
ion  of  said  certificate  and  defeat  the 
It  thereof,  except  as  to  the  amount  of 
neral  expenses,  represented  that  legal 

ements  were   likely   to   arise   which 

IN.E.-41 


might  defeat  the  payment  of  any  part  of 
said  certificate  nnless  be  and  said  Brooks 
joined  In  said  proposed  assignment  and  that 
if  it  was  made  appellee's  rights  should  be  in 
all  things  protected.  He  also  avers  that 
at  the  time  of  said  conference  he  was  In  a 
state  of  Intoxication  and  unfit  by  reason 
thereof  to  transact  ordinary  business  affairs 
or  to  fully  appreciate  his  rights  under  said 
certificate;  that  relying  upon  and  having  con- 
fidence In  tbe  said  representations  of  Ken- 
nedy and  Brooks  be  delivered  said  certificate 
to  Kennedy,  and  Joined  in  signing  a  certain 
Instrument  which  Kennedy  represented  to 
be  a  mere  assignment  of  said  certificate  as 
aforesaid  and  that  the  policy  would  be  paid 
in  dne  course  of  time;  that  appellee  and 
Brooks  relied  Implicitly  upon  the  represen> 
tatlons  thns  made  by  Kennedy,  and  were 
Induced  by  him  to  believe  and  act  as  afore- 
said. He  avers,  also,  that  he  was  sick  and 
intoxicated  to  such  an  extent  as  to  be  in- 
capable of  transacting  business;  that  on  ac- 
count of  defective  eyesight  he  was  unabto 
to  read  said  instrument;  that  he  did  not  and 
could  not  read  the  same  by  reason  thereof; 
that  neither  Kennedy  nor  any  one  else  read 
It  to  him  or  explained  its  reel  contents;  that 
having  confidence  in  Kennedy  he  relied  whol- 
ly upon  his  representations,  and  believed 
the  Instrument  to  be  merely  an  assignment 
for  the  purpose  above  stated;  that  he  so  con- 
tinued to  believe  nntil  tbe  appellant  notified 
htm  that  said  Instrument  was  a  full  and 
complete  release  and  settlement  of  his  claims 
under  said  certificate  in  consideration  of  said 
$8S5.  He  now  charges  that  he  was  induced 
to  sign  said  instrument  upon  the  false  and 
fraudulent  repreeentatiotu  of  Kennedy ;  that 
It  was  a  mere  assignment  of  the  policy  to 
hold  as  collateral  seburlty  as  aforesaid.  He 
admits  the  payment  of  said  $355  to  tbe 
undertaker,  and  that  said  sum  should  b« 
deducted  from  the  face  valuation  of  said 
policy,  and  he  avers  that  "said  sum  Is  tbe 
only  sum  which  has  been  paid'  by  said 
defendant  society  in  liquidation  of  said  policy 
and  contract  of  Insurance,"  and  that  he  is 
entitled  to  recover  the  difference  between  the 
funeral  expenses  and  tbe  amount  of  said  cer- 
tificate with  interest  thereon;  that  said 
amount  Is  due  and  unpaid;  that  appellant  re- 
fuses to  pay.  Brooks  Is  made  a  party  "to 
answer  to  any  Interest  be  may  claim  in  tbe 
policy,"  and  Judgment  against  appellant  for 
$1,000  is  demanded.  A  demurrer  for  want  of 
facts  was  addressed  to  this  pleading.  It  was 
overruled,  and  said  ruling  Is  assigned  for 
error. 

If  the  complaint  is  to  be  construed  as  one 
upon  the  benefit  certificate,  and  for  the  en- 
forcement of  tbe  contract  contained  there- 
in, then  the  demurrer  should  have  t>een  sus- 
tained, the  averments  showing  that  a  written 
discharge  of  liability  had  been  executed  in 
consideration  of  $355  paid  by  appellant  and 
received  by  appellee.  "In  such  a  case  as  this 
a  recovery  cannot  be  had  upon  a  contract 
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which  has  been  released  and  surr^idered  up, 
in  pursuance  of  a  subsequent  contract,  upon 
which  an  amount  has  been  paid  as  a  compro- 
mise of  a  disputed  liability  upon  the  original 
obligation,  so  long  as  the  subsequent  contract 
remains  unrescinded  and  in  force."  Home 
Insurance  Co.  t.  Howard,  111  Ind.  544,  546, 
13  N.  E.  103.  If  the  averments  relative  to 
the  execution  of  said  release  are  to  be  taken 
as  showing  that  it  was  obrtalned  by  fraud, 
and  to  procure  its  cancellation  because  of 
such  fraud,  then  they  are  insufficient  in  that 
no  return  or  tender  of  the  $355,  which  was 
admittedly  received,  Is  shown  by  the  plead- 
ing. Home  Insurance  Co.  v.  Howard,  supra; 
OltlzenB'  St  R.  Co.  v.  Horton,  18  Ind.  App. 
835,  339,  48  N.  E.  22;  Johnson,  Adm'r,  ▼. 
Culver,  Adm'r,  116  Ind.  278,  19  N.  B.  129. 

Appellee's  position  is  that  the  action  Is  not 
ex  contractu,  but  sounds  in  tort  It  Is 
the  undoubted  law  that  a  party  fraudulently 
Induced  to  execute  such  a  release  may  af- 
firm the  release  and  sue  for  damages  caused 
by  such  fraud.  The  Wabash  "Valley,  etc.,  v. 
James,  8  Ind.  App.  448,  85  N.  E.  919;  John- 
son, Adm'r,  t.  Culver,  Adm'r,  supra;  St 
John  et  al.  v.  Hendrickson,  81  Ind.  350;  Nyse- 
wander  t.  Lowman,  124  Ind.  584,  24  N.  E. 
855.  It  is  essential  In  pleading  fraud  to 
■tate  facts.  Appellee's  attorneys  say:  "It 
would  subserve  no  good  purpose  to  set  forth 
tn  detail  the  averments  of  the  complaint 
covering  such  elements  as  are  necessary  to 
be  charged  to  make  out  the  cause  of  action 
for  damages  on  account  of  fraud.  A  perusal 
of  the  complaint  by  this  court  will  disclose 
that  Kennedy  made  certain  material  repre- 
sentations to  Apman  to  induce  him  to  ex- 
ecute the  Instrument,  which  subsequently 
turned  out  to  be  a  complete  release;  that  said 
representations  were  false,  and  were  made 
for  the  fraudul^it  purpose  of  influencing  Ap- 
nuin  to  make  the  assignment  of  the  policy  of 
insurance  to  the  appellant  lodge;  that  Apman 
reposed  confidence  in  Kennedy,  and  innocent- 
ly fell  into  the  trap  fixed  up  for  him;  that 
Apman  was  so  drunk  at  the  time  as  to  be 
incapable  of  transacting  business  in  an  intel- 
ligible manner,  and  was  also  in  straitened 
financial  circumstances;  and  that  Apman,  in 
executing  the  alleged  release,  bound  himself 
to  accept  the  sum  of  $355  In  full  settlement 
of  a  valid,  binding,  enforceable,  and  bona  fide 
claim  of  $1,000,  to  which  he  was  legally 
entitled  under  the  terms  of  the  policy,  and 
which  settlement,  upon  its  face,  was  utterly  in- 
adequate and  utterly  imconBcionable,  and  that 
he,  Apman,  was  injured  thereby.  •  •  • 
We  leave  the  determination  of  the  matter 
to  this  court  in  the  secure  belief  that  the 
court  win  conclude,  without  hesitation,  that 
sufficient  facts  are  pleaded  to  make  out,  not 
only  a  case  of  fraud,  but  a  very  black  and 
infamous  case  of  fraud  at  that." 

An  answer  in  four  paragraphs  was  tiled. 
The  first  paragraph  was  general  denial.  The 
second  was  that  appellee  was  not  the  real 
party  in  Interest,  for  the  reason  that  the  cer- 


tificate sued  upon  had  been  for  a  valuable 
consideration  assigned  to  John  Brooks  before 
suit  was  brought.  In  the  third  paragraph  the 
assignment  was  stated,  and  it  is  averred  that 
appellant  denied  liability  upon  said  certificate, 
because  of  certain  facts  which  are  set  out, 
and  that  a  full  settlement  was  had  between 
all  concerned,  appellant  paying  $355  in  dis- 
charge of  all  its  liability,  and  appellee  toI- 
untarily  and  freely  executing  a  written  re- 
lease thereof  to  it,  a  copy  of  such  a  release 
being  set  out  Wherefore,  etc.  In  the  fourth 
paragraph  It  Is  admitted  that  appellee  was 
beneficiary  In  a  certain  certificate  of  insur- 
ance, as  averred  in  the  complaint,  but  it  is 
averred  that  after  his  wife's  death  and  prior 
to  the  institution  of  the  action  he  made  < 
written  assignment  of  his  interest  therein  to 
John  Brooks  (such  assignment,  in  dne  form 
and  acknowledged  by  a  notary  public,  was 
set  out) ;  that  the  time  such  assignment  was 
made  said  Brooks  agreed  in  writing  to  col- 
lect the  amount  dne  on  said  certificate,  and 
after  paying  the  funeral  expenses  of  appel- 
lee's said  wife  to  pay  the  residue  thereof  to 
blm.  This  contract  Is  also  incorporated  tn  the 
answer.  It  is  then  averred  that  said  Brooks 
Insisted  upon  appellant  paying  the  amount  of 
said  certificate  to  him;  that  it  investigated 
the  cause  of  the  death  of  appellee's  wife, 
and  found  that  during  the  last  few  days 
that  she  was  alive  appellee  made  violent 
threats  that  he  would  kill  her ;  that  he  curs- 
ed and  threatened  her  while  she  was  sick  In 
bed;  that  he  struck  and  wounded  her,  and 
that  his  conduct  toward  her  was  such  that 
her  relatives,  in  order  to  prevoit  further 
violence  from  him,  removed  her  from  her 
home  to  that  of  her  brother ;  that  at  the  time 
of  her  death  numerous  bruises  and  wounds 
were  foimd  upon  her  person  caused  by  blows 
received  from  appellee,  and  which  were  the 
approximate  cause  of  her  death ;  that  appel- 
lant did  not  believe  that  it  was  liable  to  ap- 
pellee upon  said  certificate,  and  refused  pay- 
ment thereof,  notifying  both  appellee  and 
Brooks  to  that  effect;  that  thereafter  said 
Brooks,  with  the  authority,  consent  and  co- 
operation of  appellee,  compromised  and  set- 
tled said  claim  for  $355  which  was  paid  to 
appellee  with  the  consent  of  said  Brooks, 
and  that  appellee  and  said  Brooks  in  con- 
sideration of  said  settlement  and  the  pay- 
ment of  said  sum  executed  the  following  con- 
tract (the  instrument  set  out,  acknowledging 
satisfaction  of  said  certificate  and  discharging 
appellant  from  liability  thereon);  that  appel- 
lee when  he  executed  said  contract  was  not 
intoxicated  to  such  an  extent  that  he  did  not 
know  what  he  was  doing,  and  if  he  was  In- 
toxicated appellant  did  not  directly  or  in- 
directly aid  In  bringing  about  such  condition; 
that  said  John  Brooks  and  C.  C  Benfei, 
brothers-in-law  of  appellee,  his  deceased 
wife's  son,  and  other  persons  were  present 
when  said  contract  was  executed ;  that  if  ap- 
pellee could  not  read  It  he  could  have  bad  It 
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read  to  blm  by  them  U  be  so  dealred.   Where- 
fore, etc 

Demurrers  for  want  of  facts  were  over- 
ruled to  these  afflrmatlTe  paragraphs  of  an- 
'swer,  and  a  reply  of  general  denial  filed. 
The  court  Instructed  the  Jury  at  appellee's  re- 
quest that :  "This  suit  Is  brought  by  Charles 
Aptnan  against  the  Supreme  Council  of 
Knights  and  Ladles  of  Columbia  to  recover 
damages  which  the  plaintiff  claims  to  have 
sustained  by  reason  of  the  false  and  fraudu- 
lent representations  of  one  Kennedy,  the 
agent  of  the  said  defendant  society,  in  obtain- 
ing from  the  plaintiff  a  release,  assignment, 
and  settlement  of  an  insurance  policy,  Issued 
by  said  defendant  society  to  plaintiff's  wife, 
and  made  payable  at  her  death  to  plaintiff, 
for  a  sum  much  less  than  the  amoimt  which 
was  due  and  payable  under  the  terms  of  the 
policy  of  Insurance."  The  court  instructed 
the  Jury  at  appellant's  request  that :  "In  or- 
der to  avoid  the  contract  of  settlement  and 
compromise  Involved  in  this  action  on  the 
ground  of  intoxication.  If  you  find  that  there 
was  a  contract  of  compromise  and  settlement 
thereof,  it  Is  essential."  etc.  The  measure 
of  damages  as  stated  to  the  Jury  upon  ap- 
pellee's request  was  as  follows:  "The  true 
measure  of  damages  would  be  difference  be- 
tween the  amount  which  he  was  Induced  to 
accept  and  the  amount  which  he  would  have 
been  entitled  to  according  to  the  terms  stated 
In  the  policy."  If  the  contract  of  release 
were  set  aside,  and  the  recovery  based  upon 
the  certificate,  then  such  Instruction  was 
correct;  but  if  the  action  is  to  recover  dam- 
ages caused  by  the  fraud  of  appellant  in  in- 
ducing appellee  to  settle  and  discharge  It 
from  liability  upon  Its  contract  such  action 
ratifies  the  release  (Cohoon  v.  Fisher,  146  Ind. 
583,  44  N.  B.  664,  45  N.  E.  787,  36  L.  R.  A. 
193),  and  the  measure  of  damages  would  be 
the  difference  between  the  amount  paid  and 
the  actual  value  of  the  thing  surrendered.  In 
Gould  y.  Cayuga,  eta,  99  N.  T.  339,  2  N.  B. 
18,  the  court  said:  "And  here  we  may  turn 
to  the  other  branch  of  the  argument,  that 
the  action  Is  an  attempt  to  recover  under  the 
mask  of  damages  the  extinguished  balance 
of  the  original  obligation.  That  Is  not  the 
effect, -and  such  is  not  the  true  measure  of 
damages.  If  it  was,  very  much  of  the  ap- 
pellant's argumoit  would  be  difficult  to  an- 
swer. There  having  been  no  rescission  of  the 
compromise  agreement  that  must  stand,  and 
it  discharges  forever  the  original  contract 
and  extinguishes  all  right  to  any  balance  due 
npon  It  In  no  form  of  action  while  the 
compromise  stands  can  the  balance  be  recov- 
ered. But  because  of  that  fact  it  does  not 
follow  that  merely  nominal  damages  resulted 
from  the  fraud.  While  their  measure  Is  not 
the  extinguished  balance,  and  cannot  be  with- 
out making  the  rule  as  to  rescission  an  Idle 
and  useless  formality.  Its  measure  Is  Indem- 
nity for  the  real  loss  sustained,  which  may 
very  well  prove  to  be  less,  and  even  much 
less  than  the  contract  balance.    Such  damages 


will  compensate  the  fraud,  as  make  the  com- 
promise, wmch  is  to  stand,  an  honest  and 
fair  one,  Instead  of  a  dishonest  and  fraudu- 
lent one.  Damages  which  leave  it  to  stand 
but  purge  it  of  fraud  are  what  should  be 
recovered.  What  the  plaintiffs  sold  and  the 
defendants  bought  was,  not  a  conceded,  but 
a  disputed,  claim,  worth  therefore,  ordinarily, 
something  less  than  Its  face  value  for  pur- 
poses of  sale,  transfer,  or  cancellation ;  how 
much  less  depending  upon  the  solvency  of  the 
debtor  and  the  probabilities  of  its  successful 
enforcement."  Nysewander  t.  Lowman,  124 
Ind.  588,  24  N.  B.  856;  Johnson,  Admr,  ▼. 
Culver,  Adm'r,  supra.  The  adoption  of  ap- 
pellee's theory  as  to  the  character  of  the  ac- 
tion must  therefore  result  In  the  reversal 
of  the  Judgment  for  error  In  the  giving  of 
the  fourth  instruction  as  to  the  measure 
of  damages,  an  exception  thereto  having  been 
duly  reserved. 

Assuming  that  the  theory  of  the  complaint 
Is  as  asserted  by  appellee,  and  also  assum- 
ing that  it  was  snfilcleut  upon  that  theory  to 
withstand  the  demurrer.  It  Is  still  necessary 
to  reverse  the  Judgmoit  because  of  an  in- 
curable defect  The  fraud  charged  Is  at- 
tributed directly  to  Kennedy,  and  to  no  one 
else.  Neither  Brooks  nor  the  other  relatives 
of  Mrs.  Apman  are  charged  to  have  been  la 
collusion  with  Kennedy  or  appellant  Indeed, 
It  is  averred  in  effect  that  both  Brooks  and 
appellee  relied  upon  Kennedy's  representa- 
tions and  were  deceived  thereby.  Appellee 
was  a  witness  in  his  own  behalf.  Upon  his 
own  sworn  statement  he  was  not  entitled  to 
recover.  Wortman  v.  Mlnlcb  et  al.,  28  Ind, 
App.  31,  62  N.  B.  85.  He  testified  that  bis 
wife  was  burled  on  August  14th;  that  he 
had  met  Kennedy  In  lodge ;  that  he  went  to 
Brazil  on  October  14th  and  got  word  from 
Brooks  to  come  right  back  (to  Terre  Haute) ; 
that  he  went  on  the  next  car  and  was  met  at 
the  car  by  bis  brothers-in-law  Brooks  and 
Benfer,  the  three  of  them  then  "went  right 
to  the  Terre  Haute  House."  "Q.  What  oc- 
curred there  at  the  Terre  Haute  House?  A. 
I  ask  Mr.  Brooks,  I  says,  'Is  Mr.  Kennedy 
here?'  He  says,  'Yes ;  but  he  don't  want  to 
see  yon.'  I  says,  'He  don't?*  I  says  'I  want 
to  see  him.'  He  says,  'No,  let  me  tell  you. 
You  don't  want  to  go  up  there  to  see  him.' 
I  says,  'I  am  going  up  to  see  him  Just  the 
same.'  Q.  What  did  you  do?  A.  I  went  up- 
stairs, and  met  Mr.  Kennedy  in  his  room.  Q. 
What  was  the  first  thing  you  said?  A.  I 
says,  'Mr.  Kennedy,  bow-de-doo,  I  don't  know 
whether  you  know  me  or  not'  He  says,  'I 
believe  I  do,'  and  I  went  and  shook  hands 
with  him  and  set  there  for  a  few  minutes, 
and  I  says,  'Mr.  Kennedy,  what  is  the  trouble 
I  can't  get  this  policy  through?'  I  says,  Tou 
know  everything  was  all  paid  up.'  I  says, 
'There  is  no  dues.  There  Is  nothing  due  on  It 
at  all.'  I  says,  'If  you  people  are  going  to 
do  this  class  of  business  the  best  we  can  do 
is  to  pull  out'  He  says,  'Brooks  has  got 
something  to  give  you.'    I  says,  'What  la  It?" 
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He  says,  "He  haa  got  some  papers,'  and  Just 
then  I  stepped  on  the  elevator  and  stepped 
down  and  these  papers  Is  what  I  saw.  Q. 
What  did  he  say.  If  anything,  on  the  subject 
about  seeing  Brooks  and  signing  some  papers? 
A.  I  don't  believe  he  hardly  said  anything. 
He  just  says,  'Brooks  has  come  In  for  this 
now.'  He  says,  'You  go  down  and  see  Broolu« 
and  whatever  Brooks  does  with  you  is  all 
right'  Q.  What  did  you  do?  A.  I  went  right 
down  the  elevator,  and  Brooks  showed  me  the 
papers.  Q.  Where  did  you  meet  Brooks?  A. 
In  the  office  below.  Q.  What  was  the  first 
thing  you  said  to  Brooks  whoi  yon  saw  him 
if  you  rememl>er?  A.  He  was  the  one  that 
says,  'If  you  will  come  over  here  I  have  got 
something  for  you  to  sign,'  and  we  were  all 
pretty  drunk,  and  I  looked  at  this  paper  and 
says,  'Here,  I  can't  read  this.'  Part  of  it 
was  typewritten,  and  part  of  it  was  written 
in  pen  and  ink.  I  looked  at  it  and  says, 
'Wliat  Is  this.  If  you  know?'  He  says.  'Here 
is  a  paper  for  $355,  and  that's  all  there  is 
to  It.'  I  says,  'I  suppose  the  balance  of  the 
money  I  will  get  later  on,'  and  he  says,  'You 
will,'  and  that's  the  reason  I  signed  it  Q. 
Did  you  read  it?  A.  No.  Q.  Did  anybody 
read  it  to  you?  A.  No ;  I  only  Just  took  bis 
word  for  It  Q.  When  you  were  up  there  did 
Kennedy  ask  you  to  sign  the  paper  Brooks 
had?  A.  Kennedy  says,  'You  and  Brooks  for 
It,'  so  I  left  him  and  went  downstairs.  Q. 
What  if  anything,  did  Kennedy  say  to  you- 
about  Brooks  having  the  paper  in  his  posses- 
sion and  you  were  to  see  Brooks  and  sign  it? 
A.  He  never  said  anything  like  that  *  •  * 
Q.  Was  Kennedy  present  when  you  signed 
this  paper?  A.  No.  •  •  •  Q.  I  will  ask 
you  if  you  have  had  any  other  talk  with  Ken- 
nedy since  the  death  of  your  wife  down  to 
this  time  other  than  the  talk  you  have  tes- 
tified about?  A.  No,  sir.  •  *  •  Q.  How 
long  were  you  in  bis  room?  A.  About  five 
minutes." 

Appellant's  counsel  has  referred  us  to  tes- 
timony tending  to  show  that  appellee  was  In- 
toxicated at  the  time  be  executed  the  release. 
The  transaction  took  place  in  the  forenoon, 
but  the  entire  testimony  relative  to  his  habits 
in  that  respect  adds  probability  to  the  con- 
clusion. Whether  bis  normal  condition  was 
interfered  with  is  not  so  certain.  They  have 
also  presented  a  forceful  argument  as  to  the 
sufficiency  of  the  evidence  to  sustain  the  find- 
ing of  fraud.  Such  argument  is  based  upon 
the  assumed  but  unstated  hypothesis  that 
every  one  cognizant  of  the  transaction  was  en- 
gaged in  the  carrying  out  of  a  conspiracy  to 
defraud  appellee.  The  hypothesis  is  not  war- 
ranted, and  the  argument,  therefore,  is  incon- 
clusive. 

Judgment  is  reversed,  and  the  cause  re- 
manded, with  Instructions  to  sustain  appel- 
lant's motion  for  a  new  trial,  and  for  further 
proceedings  not  inconsistent  herewith. 

MYERS,  C.  J.,  and  HADLEY,  WATSON, 
and  RABB,  JJ.,  concur.  COMSTOCK,  J., 
absent 


(196  Uan.  7!) 

DAMON  T.  WALSH  et  bL 

(Supreme  Judicial  Court  of  Masaachnaetta. 
Suffolk.    March  11. 1907.) 

1.  Towns— Meeti  NO   of   SEi.BcncEN— Nscn- 
siiY  07  Motion. 

'N\'here  a  vote  of  a  town  reaulres  tlie  sdect- 
men  to  call  a  meeting  of  their  members  l>efor« 
a  certain  date  to  appoint  a  committee,  and  two 
of  the  three  appoint,  without  notice  to  or  the 
attendance  of  the-  ttiird  at  the  meetinfc  snch 
appointment  la  void. 

2.  Same— BoABD  of  Officebs— Poweb  of  Ma- 
jroBiTT— Notice  of  MsETiNa. 

Rev,  Laws,  c  8,  i  4,  cL  5,  ptovfdlnj;  that 
the  Joint  authority  of  a  board  of  public  officers 
may  be  exercised  by  a  majority  of  such  lx>ard. 
does  not  authorize  such  exercise  withont  notice 
to  ail. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dik. 
vol.  45.  Towns,  {  39.] 

Petition  by  Peter  Walsh  against  William 
H.  Walsh  and  other  selectmen  for  a  writ  of 
mandamus  to  compel  defendants  to  call  a 
meeting  of  selectmen  for  the  purpose  of  ap- 
pointing a  committee  of  15  in  comiHlanoe 
with  a  jote  of  the  town ;  said  committee  to 
examine  proposed  appropriations  and  report 
thereon.  Finding  in  favor  of  the  petitioner, 
and  respondents  excepted.  Blxceptions  sus- 
tained, 

Edward  W.  Blodgett  and  Hugh  D.  McLel- 
Ian,  for  petitioner.  Sidney  A.  Phillips  and 
Powers  &  Hall,  for  respondents. 

KNOWLTON,  a  J.  This  is  a  petition  fos 
a  writ  of  mandamus  to  compel  the  selectmen 
of  Framingham  to  call  a  meeting  of  their 
members,  for  the  purpose  of  appointing  > 
committee  of  15  persons  to  examine  proposed 
appropriations  and  to  report  the  facts  relating 
to  them,  with  their  recommendations  there- 
on. In  accordance  with  a  vote  of  the  town, 
passed  March  11,  1902,  making  it  the  duty  of 
the  selectmen  to  apitoint  such  a  committee 
before  the  let  day  of  April  in  each  year. 
Two  of  the  three  selectmen,  without  the  pres- 
ence of  the  third,  held  a  meeting  for  this 
purpose  on  March  31,  1906,  and  assumed  to 
appoint  such  a  committee.  The  petitioner 
also  prays  that  the  writ  may  command  the 
persons  appointed  to  refrain  from  official 
action  under  the  appointment  The  petition- 
er Is  the  member  of  the  board  of  selectmen 
who  was  absent  from  the  meeting  referred 
to.  The  meeting  was  held  on  Saturday  even- 
ing, and  not  until  about  the  middle  of  that 
day  had  the  holding  of  It  been  contemidated. 
At  that  time  the  petitioner  was  in  Boston, 
and  la  the  afternoon,  when  the  other  mem- 
bers of  the  board  first  attempted  to  give  him 
notice  of  the  meeting,  they  found  it  lmpo» 
sible  to  reach  him,  and  so  in  the  evening  de- 
termined to  go  on  without,  him.  The  Jos- 
tlce  who  heard  the  case  ruled,  upon  the  facts 
foimd  by  him,  that  the  meeting  of  the  select- 
men on  that  evening  was  not  legal,  and  that 
the  appointment  of  the  other  respondents 
as  members  of  the  committee  was  invalid. 
Ha  held  that  the  petitioner  might  be  allowed 
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to  have  a  -nrrlt  of  mandamiu  aa  prayed  for, 
and  the  respoDdenta  excepted. 

80  far  as  tbe  issuing  of  snch  a  writ  !>  a 
matter  of  discretion,  the  bill  of  exceptions 
brings  no  qnestlon  to  this  court.  The  only 
question  before  ns  is  whether  the  ruling  that 
the  meeting  of  the  selectmen  -was  illegal  and 
the  appointment  of  the  committee  invalid 
was  erroneous. 

The  selectmen  are  public  officers  who  are 
to  act  together  as  a  board.  Ordinarily  they 
cannot  act  legally  without  a  meeting  of  all 
the  members,  or  a  reasonable  notice  to  all, 
such  as  to  give  erery  member,  if  he  pays 
proper  attention  to  his  public  duties,  an  op- 
portunity to  be  presoit  with  the  others  and 
participate  in  the  business  before  the  iraard. 
Sometimes  the  Und  of  notice  to  be  given  is 
prescribed  by  by-laws  or  otherwise,  and 
sometimes  it  is  left  to  the  reasonable  deter- 
mination of  the  officer  giving  the  notice.  In 
the  present  case  no  mles  or  by-laws  had  been 
adopted,  and  there  is  no  statute  that  pre- 
scribes- the  method  of  giving  notice. 

Assuming  for  the  moment  that  the  board 
could  not  appoint  a  committee  without  talcing 
reasonable  measures  to  give  all  of  their  mem- 
bers an  opportunity  to  l>e  present  and  taxe 
part  in  the  appointment  the  judge  was  right 
in  finding  that  no  sufficient  notice  was  given. 
There  was  no  emergency  that  called  for  Im- 
mediate action  by  the  Iward,  although  the 
vote  of  the  town  directed  the  appointment 
of  the  committee  to  be  made  before  the  1st 
day  of  April,  and  the  two  selectmea  thought 
It  must  I>e  made  not  lat«r  than  March  Slat 
The  petitioner's  at>sence  from  the  town  was 
for  a  very  short  time,  and  if  the  meeting  bad 
been  called  earlier  It  would  have  been  easy 
to  give  him  notice.  While  the  failure  to  ar^ 
range  for  it  seasonably  and  the  subsequent 
action  without  him  were  the  result  of  an  in- 
nocent mistake,  the  appointment  was  made 
by  a  part  of  the  board  without  giving  the 
other  part  an  opportunity  to  l>e  present. 

The  general  rule  that  such  a  board  of  pub- 
lic officers  should  act  Jointly,  and  that  all 
should  have  an  opportunity  to  participate 
In  their  action,  Is  unanimously  recognized. 
Merrill  v.  Inhabitants  of  Berlishtre,  11  t^ck. 
(Mass.)  268;  Parsons  v.  Pettlnglli,  11  Allen 
(Mass.)  607 ;  Clark  v.  (Toshman,  K  Mass.  506 ; 
Williams  v.  School  District  of  Lunenburgh, 
21  Pick.  75,  82  Am.  Dec.  243;  Murdough 
V.  Revere,  165  Mass.  100,  42  N.  B.  602; 
WIggin  V.  Free  Will  Baptist  Church,  8  Mete. 
(Mass.)  301-312;  Basthampton  v.  Bowman, 
136  N.  Y.  621,  82  N.  B.  987. 

The  reason  for  the  rule  applies  with  pecu- 
liar force  to  business  of  the  kind  transacted 
by  the  majority  of  the  board  in  the  present 
case.  The  selection  of  an  important  commit- 
tee of  15  members  calls  for  conference  and  de- 
liberation. We  have  no  hesitation  in  hold- 
ing that  the  appointment  of  this  committee 
W98  Illegal. 

The  provision  of  Bev.  Laws,  c.  8^  |  4,  d.  6, 


that  Joint  authority  given  to  a  board  of  pul>- 
Ilc  officers  may  be  exercised  by  a  majority 
,of  such  board,  does  not  affect  the  require- 
ment that  all  the  members  should  bave  no- 
tice and  an  opportunity  to  act. 

We  do  not  find  it  necessary  to  determine 
whether  there  are  any  of  the  numerous  ^ec- 
utive  duties  of  selectmen  that  can  legally 
be  performed  by  a  majority,  acting  without 
a  meeting  and  without  notice  to  the  minority. 
It  has  been  decided  that  a  warrant  for  a 
town  meeting  must  be  signed  by  individual 
members  of  tbe  board.  Reynolds  v.  Inhab- 
itants of  New  Salem,  9  Mete.  340.  Ad  a  gen- 
eral rule  their  action  must  be  Joint,  after 
notice  to  all. 

Nor  do  we  consider  what  notice  or  attemi)t 
to  give  notice  in  all  conceivable  cases  ot 
emergency,  or  of  difficulty  in  giving  notice, 
would  be  enough  to  authorize  a  majority  to 
act  In  the  absence  of  the  minority.  A  select- 
man might  be  absMit  from  his  town,  at  a  long 
distance,  for  a  considerable  time,  or  he  might 
be  so  seriously  111  as  to  be  incapable  of  re- 
ceiving notice.  In  such  a  case  pressing  pub- 
lic business  ought  not  to  wait  for  his  return 
or  recovery.  In  the  absence  of  by-laws  or 
orders  prescribing  the  notice  to  be  given,  we 
can  state  no  better  general  rule  than  that 
every  member  of  such  a  board  should  have 
notice  of  all  Its  meetings,  if  by  reasonable 
effort  It  Is  possible  to  give  him  notice,  and 
that  reasonable  measures  should  always  b« 
taken  to  notify  all. 

Peremptory  writ  of  mandamus  to  issuer 


(194  Mass.  460) 
COMMERCIAL  WHARF  CORP.  v.  CnX  OF 
BOSTON  (two  cases). 

(Supreme   Judicial   (}onrt  of   Massachusetts. 
Suffolk.    Feb.  28,  1907.) 

1.  Landlord  and  Tkhart  —  Liabii.itt  poi 
Rknt^Abandonmknt— What  CoRSTrrcxs. 

Where  the  property  leased  was  the  right 
to  use  a  certain  part  of  a  dock  and  flats  "for 
a  public  float  and  landing  place  for  boats,"  and 
the  "right  to  drive,  cap,  and  maintain  four 
oak  piles,  one  at  each  comer  of  (aid  float,  to 
keep  the  same  In  position,"  also  the  right  "to 
build  a  platform"  from  one  side  of  tbe  pier 
"and  a  run  or  other  suitable  approach"  from 
tbe  platform  to  the  float,  "and  to  drire  such 
piles  as  may  be  neceaaary  in  building"  the  plat- 
form and  approach,  and  the  lesiiee  did  all  Uiose 
thln^,  the  mere  removal  of  the  float  by  it  for 
repairs,  all  its  other  erections  having  been  left, 
did  not  constitute  such  an  abandonment,  even 
though  the  float  was  never  brought  back,  aa 
would  preclude  recovery  tor  use  and  occupa* 
tion  after  the  terminaUon  of  the  lease. 

2.  EviDBNCB— Admissions— Acts  of  Mumoi- 
PAL  OmoEBS  —  Actions  fob  Rent  —  BJvi- 

DENCK    or    HOLDIMO    OVXB— Pathent    ov 

Rent. 

In  an  action  for  rent  against  a  dty,  en- 
tries in  the  books  of  the  lessor,  kept  in  the 
usual  course  of  business,  showing  payment  of 
rent  after  the  expiration  of  the  lease,  were  ad- 
missible on  the  issue  as  to  whether  there  was 
a  holding  over  by  the  dty,  notwithstanding  tbs 
authority  of  tbe  officers  to  make  the  payments 
bad  not  been  first  shown. 


Digitized  by 


Google 


646 


80  NOBTHBASTBRN  RBFORTER. 


(Hast. 


8.  mumoipai.  corpobationb  —  contbact  of 
Lease— Construction— Private  Capacity. 
Where  a  city,  in  leasing  a  location  for  a 
twat  landing  from  another,  exercised  merely  a 
private  right,  its  liability  is  to  be  determined, 
as  that  of  any  citizen  would  be,  by  the  con- 
tract which  it  made. 

4.  Same  — AonoNB  von  Rent  —  Bvidknob  of 

HOLDINQ    OVEB. 

In  an  action  for  rent  against  a  city,  a 
letter,  written  by  the  mayor,  tending  to  show 
that  the  city  was  holding  over  when  the  letter 
was  written,  was  prima  fade  admissible  on  the 
issue  as  to  whether  there  was  a  holding  over 
by  the  city. 

5.  liARDi^BD  and  Tenant— AcmoNS  fob  Rent 
—Holding  Oveb  by  Tenant— Evidence. 

In  sua  action  against  a  city  for  rent  of  a 
boat  landing,  it  was  competent  for  the  lessor, 
on  the  issue  as  to  whether  there  was  a  holding 
over  by  the  city,  to  show  that  it  had  recog- 
nized the  alleged  occupation  of  the  city  by  re- 
fraining from  making  any  charge  for  land- 
ing upon  the  platform  constructed  by  the  city 
under  the  lease. 

Exceptions  from  Superior  Cotirt,  Suffolk 
County;  John  H.  Hardy,  Judge. 

Two  actions  by  the  Comniprda!  Wharf  Cor- 
poration against  the  city  of  Boston  to  recov- 
er rent  Judgment  for  defendant  and  plain- 
tiff excepts.    Exceptions    austalned. 

Tyler  &  Young,  B.  E.  Eames,  and  R.  A. 
Ftrltchard,  for  plaintiff.  E^amoel  M.  Child, 
(or  defendant 

SHELDON,  J.  No  qrestlon  seems  to  have 
been  made  but  that  the  lease  and  the  exten- 
sion for  fire  years  from  December  1,  189S, 
-were  duly  executed  and  became  binding  upon 
the  defendant.  Nor  was  there  any  dispute 
that  for  any  occupation  of  the  whole  or  a 
part  of  the  leased  premises  after  the  term  of 
the  lease,  as  extended,  had  expired,  tbe  de- 
fendant 'nrould  be  liable  to  pay  rent  at  the 
rate  stipulated  In  tbe  lease.  The  question 
at  issue  was  whether  there  had  been  such 
occupation.  The  defendant  claims  that  It 
had  abandoned  the  premises  In  November, 
1886,  by  removing  the  landing,  float  and  in 
no  way  had  occupied  them  since  that  time. 

The  property  leased  to  the  defendant  was 
tbe  right  to  use  a  certain  part  of  the  plain- 
tiff's dock  and  flats  "for  a  public  float  and 
landing  place  (or  boats,"  and  the  "right  to 
drive,  cap  and  maintain  (our  oak  piles,  one 
at  each  comer  of  said  float  to  keep  the  same 
In  position";  also  the  right  "to  build  a  plat- 
form" from  one  side  of  the  pier  "and  a  run 
or  other  suitable  approach"  from  the  plat> 
(orm  to  the  float,  "and  to  drive  such  piles 
as  may  be  necessary  in  building"  the  plat- 
form and  approach.  The  defendant,  did  all 
these  things. 

The  mere  remoTal  o(  tbe  float  by  the  de- 
fendant in  November,  1898,  for  repairs  nilito 
other  erections  having  been  left  there,  did  not 
constitute  an  abandonment  even  though  it 
never  was  brought  back.  Nor  was  anything 
further  done  upon  the  expiration  of  the  ex- 
tended term,  December  1,  1901.  The  other 
erections  made  by  the  defendant  were  not 
removed,  and  apparentiy  were  still  in  posi- 


tion until  the  end  of  tbe  period  sued  for. 
There  was  also  evidence  that  the  defendant 
had  put  a  notice  upon  the  premises,  patport- 
ing  to  be  signed  by  the  superintendent  of 
streets,    reading:    "City   of  Boston.    Public 
Landing.    Boats  not  allowed  to  tie  up  here"^ 
and  that  this  remained   in   position   until 
after  the  expiration  of  the  period  sued  for. 
No  notice  of  any  kind  was  given  by  the  de- 
fendant of  Its  abandonment  of  the  leased 
premises.    It  is  true  that  no  notice  was  re- 
quired to  terminate  the  tenancy  at  the  ex- 
piration of  the  lease;  but  in  view  of  the  other 
facts  of  the  case  thi^  failure  to  give  notice 
might  have  some  significance.    Under  these 
circumstances  we  are  of  opinion  that  the 
plaintiff   should   have  been   allowed,   if  it 
could  do  so,  to  show  the  declarations  of  Mr. 
White,  its  deceased  wharfinger,  contained  in 
entries  in  the  books  kept  by  him,  that  pay- 
ments of  rent  for  these  premises  bad  been 
made  by  the  defendant  after  tbe  expiration 
of  the  lease  up  to  April,  190S.    The  books 
which  were  offered  to  show  these  declara- 
tions were  not  objected  to  as  such;  and  they 
appear  to  have  been  excluded  simply  because 
no  authority  from  tbe  dlty  to  make  the  al- 
leged payments  had  been  shown.    But  tiie 
offer  was  to  show  that  the  payments  were 
made  by  the  city;  the  contents  of  the  books 
are  not  before  us;  and  we  cannot  suppose 
that  the  payments  purporting  to  be  made 
were  made  through  merely  inferior  officers 
of  the  defendant  city.    If  made  by  the  mayor 
and  treasurer,  or  either  of  them,  the  pre- 
sumption omnia  rite  esse  acta  would  apply. 
Washington  National  Bank  v.  Williams,  190 
Mass.  497,  77  N.  E.  383.    The  mayor  is  the 
chief  executive  officer  of  the  city.    Nichols 
V.  Boston,  98  Mass.  84,  93  Am.  Dec.  132. 
The  treasurer  is  tbe  person  charged  with  its 
financial   affairs   and  the  responsibility  for 
its  moneys.    Apparentiy  the  whole  matter 
of  this  lease  and  its  extensions  had  been 
attended  to  from  the  beginning  by  the  may- 
or; and  evidence  of  bis  actioijs  In  the  matter 
was  prima  fade  competent    Davies  v.  May- 
or of  New  York,  93  N.  Y.  250.    Such  evidence 
was  received  and  acted  upon  against  the 
same  objection  in  St  Louis  Gaslight  Co.  v. 
St  Louis,  11  Mo.  App.  66,  74,  76,  upon  the  pre- 
sumption of  right  acting  which  attends  the 
conduct  of  every  person  In  an  official  station 
until  the  contrary  is  shown.    Read  v.  Suttcsi. 
2  Cush.  115;  United  States  Bank  v.  Dand- 
ridge,  12  Wheat  (U.  8.)  64,  69,  70.  6  L.  Ed. 
652;  United  States  v.  Adams  (a  0.)  M  Fed. 
348;  Mandeville  v.  Reynolds,  68  N.  T.  628, 
534. 

It  must  be  remembered  that  this  Is  t 
question  of  merely  private  ri^t.  In  which 
no  governmental  function  Is  to  be  dealt  wltb, 
but  the  liability  of  the  defendant  city  is  to 
be  determined,  as  that  of  any  citizen  would 
be,  by  the  contract  which  It  has  made.  Bos- 
ton Molasses  Co.  v.  Commonwealth  (Suffolk, 
January  1,  1907)  79  N.  E.  827;  Chicago  t. 
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Sexton,  115  III.  230,  2  N.  B.  263.  It  Is  not 
denied  that  If  such  payments  were  made 
after  the  term  of  the  extended  lease  had  ex- 
pired this  would  furnish  some  evidence  of 
a  holding  over  by  the  defendant;  and  there 
^aa  no  claim  of  any  act  of  abandonment  or 
surrender  during  the  period  sued  for  after 
the  time  covered  by  the  x>ayment8. 

For  the  same  reasons,  the  letter  written 
by  the  mayor,  dated  Aagnst  S,  1903,  shonld 
have  been  admitted.  It  was  of  coarse  open 
to  fixplanatlon;  but  It  tended  to  show  that 
the  city  was  holding  over  when  the  letter 
was  written.  Blanchard  v.  Blackstone,  108 
Mass.  343,  348;  O'Leary  v.  Board  of  Educa- 
tion. 03  N.  Y.  1,  45  Am.  Rep.  156;  1  Dillon, 
Mnnlc.  C!orpi.  (4th  Ed.)  {  306,  nota  And  In 
connection  with  the  other  evidence.  It  was 
competent  for  the  plaintiff  to  show  that  It  had 
recogrnlzed  the  alleged  occupation  of  the  city 
by  refraining  from  making  any  charge  for 
landing  npon  the  platform  constmcted  by 
the  city  ander  the  lease. 

It  Is  not  necessary  to  consider  the  re- 
quests for  rulings  In  detail.  The  liability  of 
the  defendant  depended  upon  whether  It  had 
actually  occupied  any  part  of  the  leased 
premises  during  the  period  sued  for;  and  this 
presents  a  question  of  fact  to  be  determined 
by  the  Jury. 

Exceptions  sustained. 

(1»4  Mass.  604) 

6IRAOOSIAM  T.  CHUTJIAN. 

(Supreme   Judicial    Court   of   Mnssachnsetts. 
Suffolk.    March  1,  1907.) 

1.  Teade-Mabks  and  Trade-Names— Use  ot 
Tbade-Names— iNJTJNorroN. 

Soon  after  plaintiff  commenced  to  do  busi- 
ness under  the  trade-name  "Oriental  Process 
Rug  Renovating  Company,"  but  before  the 
name  had  become  identified  with  plaintiff  among 
dealers  or  the  public,  or  plaintiff  had  acquired 
any  rights  therein,  defendant  in  good  faith 
commenced  business  under  the  name  "Oriental 
Rug  &  Carpet  Renovating  Works,"  advertising 
his  business  considerably,  generally  under  the 
name  "Chutjian  Bros.  Oriental  Rug  &  Carpet 
Renovating  Works."  Neither  used  any  process 
peculiar  to  himself.  Held,  that  plaintiff  had 
acqaired  no  better  right  to  the  use  of  his  trade- 
name than  had  defendant  to  the  use  of  his, 
so  that,  defendant  having  done  nothing  tending 
to  deprive  plaintiff  of  the  benefit  of  his  good 
reputation  among  his  customers,  his  use  of  bis 
trade-name  would  not  be  enjoined. 

[Ed.  Note. — For  cases  in  point,  see  C!ent.  IMg. 
vol.  46,  Trade-Marks  and  Trade-Names,  {  75.] 

2.  EQtriTT  — RBFEBKNOE— ASOKBTAHIKEIIT    OF 

Damaoeb. 

Where  the  damages  are  not  more  than  a 
few  dollars,  refusal  of  a  reference  to  a  master 
to  ascertain  the  amount  Is  proper. 

Appeal  from  Superior  Conrt,  Suffolk 
County. 

Action  by  Karekin  M.  Oiragosian  against 
Dlkran  P.  Chutjian  to  restrain  defendant 
from  violating  plaintiffs  good  will  In  his 
business  name  and  for  damages.  From  a  de- 
cree not  restraining  defendant's  use  of  the 
name  "Oriental  Rug  &  Carpet  Renovating 
Works,"  plaintiff  appeals.    AlBrmed. 


B.  D.  Chadwlck,  for  appellant    Albert  S. 
Apsey,  for  appellee. 

KNOWLTON,  C.  J.  The  plalntUf  contends 
that  the  defendant  has  Interfered  with  bis 
rights  to  the  use  of  his  trade-name,  "Oriental 
Process  Rug  R^iovating  Company,"  as  a 
designation  of  the  business  carried  on  by 
him.  The  presiding  justice  found  that  the 
plaintiff  has  used  this  name  since  Septem- 
ber, 1000,  and  that  the  defendant  began  to 
carry  on  a  business  similar  to  that  of  the 
plaintiff  at  about  the  same  time,  undcir  the 
name,  "Oriental  Rug  &  C!ari>et  Renovating 
Works."  "When  the  defendant  adopted  this 
name,  the  plaintiff  had  acquired  no  rights  In 
his  own  trade-name;  it  had  hot  become  Identi- 
fied with  the  plaintiff,  either  among  dealers 
or  with  the  general  public,  and  the  defendant 
adopted  this  name  In  good  faith,  without  any 
Intention  of  wronging  the  plaintiff  or  of  ac- 
quiring the  plalnturs  business,'  or  of  palm- 
ing off  bis  own  business  as  that  of  the 
plaintiff.  The  defendant  also  advertised  bis 
business  considerably,  generally  under  the 
name,  'Chutjian  Bros.  Oriental  Rug  &  Car- 
pet Renovating  Works.'  •  •  •  Neither 
one  of  the  parties  use  any  process  of  clean- 
ing or  repairing  rugs  which  Is  peculiar  to 
himself.  Each  Is  familiar  with  and  uses  the 
processes  common  In  Oriental  countries,  so 
far  as  there  are  any  such  peculiar  processes. 
Bach  does  as  good  work  as  the  other."  Up- 
on these  findings,  neither  has  acquired  any 
better  right  to  the  use  of  his  trade-name  than 
has  the  other  to  the  iise  of  his  trade-name. 
The  name  used  by  the  defendant  Is  nothing 
more  than  a  simple  description  of  his  estab- 
lishment. In  reference  to  the  kind  of  business 
carried  on  there.  It  is  a  name  which  any 
one  engaged  In  that  business  properly  may 
use.  If  he  does  nothing  which  tends  to  de- 
prive another  of  the  benefit  of  his  good  repu- 
tation among  his  customers.  If  a  use  of  It 
would  indicate  to  the  public  that  his  estab- 
lishment was  that  of  another  person  who 
had  become  favorably  known  In  the  trade, 
and  would  thus  take  away  from  that  person 
business  which  otherwise  would  go  to  him 
because  of  his  good  reputation,  he  might  be 
required  to  accompany  the  name  with  some- 
thing to  show  that  his  was  a  separate  busi- 
ness. Fox  Co.  V.  Olynn.  191  Mass.  344, 
78  N.  E.  89;  Coben  ▼.  Nagle,  190  Mass.  4.  76 
N.  E.  276,  2  li.  R.  A.  (N.  S.)  964;  American 
Waltham  Watch  Ciompany  t.  United  States 
Watch  (Company,  178  Mass.  85.  53  N.  B.  141, 
43  L.  R.  A.  826,  73  Am.  St.  Rep.  263.  But 
the  facts  In  the  present  case  show  no  reason 
for  enjoining  the  defendant  Fox  Company 
T.  Glynn,  ubl  supra. 

The  fact  that  the  defendant  In  1904,  used 
the  name  "Oriental  Carpet  &  Rug  Renovat- 
ing Works"  so  that  It  would  appear  alpha- 
betically In  the  telephone  directory  before 
that  of  the  plaintiff,  and  perhaps  strike  the  . 
eye  first  If  one  was  looking  for  the  name  of 
a  renovator  of  rugs,  and  give  him  some  of 
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the  plaintiff's  customers,  was  made  the 
groimd  of  an  Injunction  against  the  use  of 
that  name  by  the  defendant  So  far  as  ap- 
pears, thla  part  of  tbe  decree  Is  satisfactory 
to  both  parties. 

Upon  the  hearing  of  the  whole  case,  the 
Judge  found  that  the  plaintiff  had  not  sus- 
tained enough  damages  from  the  defendant's 
wrongful  conduct  to  warrant  a  reference  of 
the  case  to  a  master.  His  finding  Is  that 
the  damage  was  not  more  than  a  very  few 
dollars.  He  therefore  decreed  an  injunction 
against  the  use  of  the  name,  "Oriental  Carpet 
&  Rug  Renovating  Works,"  or  any  other  col- 
orable imitation  of  the  plaintiff's  name,  but 
did  not  enjoin  the  use  of  the  original  name, 
"Oriental  Rug  &  Carpet  Renovating  Works," 
and  decreed  costs  in  favor  of  the  plaintiff. 

The  plaintiff  contends  that  the  case  should 
have  been  referred  to  a  master  to  assess 
damages.  If  the  damages  were  substantial 
this  order  would  be  made,  unless  some  other 
mode  of  determining  their  amount  was  agreed 
upon.  But  a  court  of  equity  Is  not  bound 
by  any  rule  to  send  the  parties  to  a  master 
in  such  cases,  when  it  is  manifest  that  the 
cost  to  the  plaintiff  of  a  hearing  would  be 
much  more  than  the  damages  which  be  seeks 
to  recover.  An  order  of  reference,  under 
such  conditions,  would  be  inequitable.  The 
smallness  of  a  claim  has  repeatedly  been 
stated  as  ground  for  refusing  to  take  Juris- 
diction in  equity.  Cummlngs  v.  Barrett,  10 
Cush.  186-190;  Smith  v.  Williams,  116  Mass. 
610;  Chapman  r.  Banker  &  Tradesman  Pub- 
lishing Company,  128  Mass.  478. 

Decree  amrmed. 

(195   Mass.   46) 

McCUSKER  V.  GEIOER  et  sL 

(Supreme   Judicial   Court   of   Massachusetts. 
Essex.    March  7,  1007.) 

1.  Appeai/—Rbiview— Scope  of  Review— Dk- 
CBEE  Entebed  Penoiko  Exoeptiors. 

Rev.  Laws,  c.  173,  %  79,  provides  that  the 
trial  of  questions  of  fact  shall  proceed,  al- 
though exceptions  have  been  filed  and  allowed 
therein,  but  judgment  shall  not  be  entered,  un- 
less the  exceptions  are  adjudged  immaterial  or 
Intended  for  delay.  Beld,  that  where  a  final  de-' 
cree  was  entered  pending  exceptions  to  a  mas- 
ter's report  In  a  suit  to  redeem  from  a  mort- 
gage, and  an  appeal  was  taken  from  the  de- 
cree, the  cause  must  be  determined  on  the  ex- 
ceptions, as  the  court  had  no  authority  to  en- 
ter the  decree  at  such  time. 

2.  Evidence  —  Pabol    Evidknob    Affectiho 

WbITINGS— MOBTOAOES. 

Where  a  written  agreement  for  an  ex- 
change of  property  between  plaintiff  and  defend- 
ant required  plaintiff  to  give  a  mortgage  secur- 
ing a  note  for  a  certain  sum,  and  the  same 
were  given,  plaintiff  could  not  show,  in  a  suit 
to  redeem,  that  prior  to  and  at  the  time  of  the 
execution  of  the  agreement  it  was  understood 
orally  that  defendant  would  discharge  the  mort- 
gage on  the  payment  of  a  sum  less  than  the 
amount  of  the  note  and  the  discharge  by  plain- 
tiff of  a  mortgage  to  him  by  defendant. 

[E3d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §§  1756-1765.] 
8.  Same— Fbaud. 

In  a  suit  by  plaintiff  to  redeem  from  a 
mortgage   given    by   him    to    defendant   on   an 


exchange  of  property  between  than.  It  was 
proper  to  admit  the  oral  declarations  of  de- 
fendant, for  the  purpose  of  showing,  as  alleged 
by  plaintiff,  that  defendant  had  induced  plain- 
tiff to  enter  into  the  contract  by  a  fraadalent 
scheme. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  }{  2005-2020.] 

4.  MOBTG AGES— Validity— PBAun. 

In  a  suit  by  plaintiff  to  redeem  from  a 
mortgage  given  by  nim  to  defendant  on  an  ex- 
change of  property  between  them,  a  finding  tliat 
defendant  falsely  represented  the  purpose  for 
which  he  desired  to  have  plaintiff  give  the  mort- 
gage, and  that  defendant  promised  to  discharge 
the  mortgage  on  the  doing  of  certain  acts  by 
plaintiff,  ^'without  tlM  intention  of  performing'' 
such  promise,  was  not  suffident  to  entitle  plain- 
tiff to  avoid  the  note  and  mortgage. 

[Eld.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  H  178-181.] 

Appeal  ttmn  Superior  Court,  Basex  Obun- 
ty ;  William  B.  Stevens,  Judge. 

Suit  by  Patrick  J.  McCusker  against  Al- 
bert Oeiger,  Jr.,  and  others,  to  redeem  a 
mortgage,  which  was  beard  on  exceptions  to 
a  master's  report,  and  from  the  decree  all 
parties  appeaL    Exceptions  sustained. 

Joseph  F.  Quinn,  for  plalntifC  French  & 
Draper,  for  defendants. 

ENOWI/rON,  0.  J.  The  defendant  took 
exceptions  to  the  refusal  of  the  Judge  to  give 
certain  rulings  requested  <m  questions  of 
law  at  the  bearing  upon  the  exceptions  to 
the  master's  report  These  exceptions  were 
allowed  and  are  now  before  us  for  considera- 
tion. What  is  called  a  final  decree  was  en- 
tered in  the  case  and  an  appeal  was  taken 
therefrom. 

The  entry  of  this  decree  was  Irregular  and 
unwarranted.  The  pendency  of  exc^tlona 
deprived  the  court  of  the  power  to  enter 
a  final  decree  which,  like  a  formal  Judgmrat 
In  an  action  at  law.  Is  a  final  disposition  of 
the  case  unless  an  appeal  Is  subsequently  tak> 
en.  Rev.  Laws,  c.  178,  §  79 ;  l^^dale  v.  Stan- 
wood,  186  Mass.  59,  63,  71  N.  B.  83 ;  Prescott 
V.  Prescott  175  Mass.  64,  55  N.  ^  806;  Goff 
V.  Brltton,  182  Mass.  293,  65  N.  E.  870.  The 
decree  had  no  greater  effect  than  an  order  for 
a  decree,  which  cannot  be  executed  until 
the  exceptions  are  disposed  of.  The  appeal 
is  not  befbre  us,  and  the  case  must  be  deter- 
mined on  the  bill  of  exceptions. 

While  it  is  possible  under  Rev.  Laws,  6 
173,  {  106,  to  raise  questions  of  law  by  ei- 
ceptions  where  the  hearing  Is  upon  an  issae 
of  law,  and  where  there  is  a  simple  and 
perfect  remedy  by  an  appeal  (see  National 
Mahaiwe  Bank  v.  Barry,  125  Mass.  20 ;  South- 
bridge    Savings    Bank    y.    Exeter    Machine 
Works,  127  Mass.  642 ;  Snow  v.  Boston  Blank 
Book  Mfg.  (3o.,  153  Mass.  456,  26  N.  B.  1116), 
It  Is  the  simpler  and  better  practice  in  Bach 
cases,  as  was  said  in  McCallnm  r.  Lamble^ 
145  Mass.  234, 13  N.  B.  899,  to  bring  the  qnes- 
tlons  of  law  directly  to  this  court  by  an 
appeal.    Except  in  actions  at  law  in  the  So- 
preme  Judicial  Court  it  is  ordinarily  uonec- 
essary  to  take  exceptions  in  a  bearing  apoo 
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a  demurrer  or  a  motion  to  quash.  Excep- 
tions to  a  master's  report  In  a  suit  In  equity 
present  the  questions  of  law  In  a  proper 
form  to  be  carried  directly  to  the  full  court 
upon  an  appeal.    O'Brien  v.  Keefe,  175  Mass. 

274,  56  N.  E.  588.  To  take  exceptions  at 
such  a  bearing  ordinarily  results  In  an  on- 
necessary  -  encumbrance  upon  the  record. 

The  questions  raised  by  the  bill  of  excep- 
tions are.  In  substance,  whether  It  was  com- 
petent tor  the  plaintiff  to  prove  by  parol 
evidence  the  collateral  oral  agreement  upon 
which  he  relied ;  whether  the  parol  evidence 
recited  In  the  master's  report  was  competent 
to  prove  actionable  fraud  upon  the  part  of 
Geltrer;  and  whether  upon  the  facts  reported 
such  fraud  was  made  out 

1.  The  plaintiff  contends  that  It  Is  com- 
petent for  him  to  prove,  an  oral  agreement 
made  with  him  by  the  defendant  Gelger, 
prior  to  and  at  the  time  of  the  execution  of 
the  written  agreement,  and  at  the  time  of 
the  delivery  of  the  deeds,  that  Gelger  would 
discharge  the  $2,250  mortgage  to  be  given 
by  the  plaintiff,  upon  the  plalnttfTs  iwylnK 
the  sum  of  $250  and  discharging  the  $2,000 
mortgage  upon  the  Newton  property — ^that 
is,  that  all  that  the  plaintiff  was  to  pay 
upon  the  mortgage  given  by  him  was  the 
som  of  $250.  The  master  has  found  that 
this  agreement  was  in  fact  made,  substan- 
tially as  claimed  by  the  plaintiff.  But  we 
are  of  opinion  that  this  contention  of  the 
plaintiff  cannot  be  sustained.  This  oral 
agreement  Is  inconsistent  with  the  written 
agreement  of  exchange  made  by  the  parties, 
and  directly  at  variance  with  the  terms  of 
the  $2,250  mortgage  note  given  by  the  plain- 
tiff to  Gelger.  The  note  is  an  unconditional 
promise  to  pay  In  money ;  the  contemporane- 
ous oral  agreement  Is  that  it  shall  be  paid 
only  partly  in  money  and  partly  by  discharg- 
ing another  mortgage  upon  other  property. 
It  is  in  -substance  an  agreement  for  a  partial 
set-off  of  the  two  notes.  Instead  of  their  pay- 
ment In  money.  Such  a  contemporaneous 
verbal  agreement  cannot  be  shown  to  vary, 
contradict,  and  control  the  written  agreement. 
Torpey  v,  Tebo,  184  Mass.  307,  68  N.  E.  223 ; 
rinnlgan  v.  Shaw,  184  Mass.  112,  68  N.  B. 
35;  Taylor  v.  Coding,  182  Mass.  231,  65  N. 
E.  64;  Merrigan  v.  Hall,  175  Mass.  508,  66 
N.  E.  605.  The  plaintiff  having  voluntarily 
made  and  delivered  this  note,  cannot  defend 
against  It  by  showing  an  oral  agreement  that 
it  should  be  paid  In  any  other  way  than  that 
stated  in  the  note  Itself.  Wood's  Sons  Co.  v. 
Schaefer,  173  Mass.  443,  68  N.  E.  881,  73  Am. 
St  Rep.  806 ;  "Woolej  v.  Cobb,  165  Mass.  503, 
43  N.  E.  497;  Tower  v.  Richardson,  6  Allen, 
351 ;  Adams  v.  Wilson,  12  Mete.  188,  46  Am. 
Dec.  240;  Underwood  v.  SImonds,  12  Mete. 

275.  Mor  was  this  evidence  competent  to 
show  the  real  consideration  of  the  note.  On 
the  undisputed  facts  it  appeared  exactly  what 
that  consideration  was.  As  Is  shown  by  the 
master  In  his  careful  report,  it  did  not  tend 
to  show  any  defect  In  or  failure  of  the  con- 


sideration of  the  mortgage  and  note  given 
by  the  plaintiff.  The  stipulation  that  the 
$2,000  note  might  be  gfvw  by  a  mere  man 
Df  straw  shows  that  it  was  not  contemplated 
that  Gelger  should  be  held  personally  for  Its 
payment.  It  is  true  that  an  agreement  by 
parol  collateral  to  the  written  agreement  be- 
tween these  parties  and  on  a  subject  distinct 
from  that  which  Is  provided  for  by  the  lat- 
ter may  be  proved ;  but  this  doctrine  cannot 
be  extended  to  contemporaneous  oral  agree- 
ments on  their  face  inconsistent  with  what 
Is  written,  and  so  cannot  avail  the  plaintiff. 
Dnrl£ln  v.  Cobleigh,  156  Mass.  108,  109,  30 
N.  E.  474,  17  L.  R.  A.  270,  82  Am.  St  Rep. 
436.  There  Is  nothing  In  Drew  T.  Wiswall, 
183  Mass.  554,  67  N.  E.  666,  Cole  v.  Hadley, 
162  Mass.  579,  89  N.  B.  279,  or  Oorlles  v. 
Howe,  11  Gray,  125,  71  Am.  Dec.  693,  incon- 
sistent with  this.  Nor  was  there  anything 
to  Indicate  that  the  verbal  agreement  was  In 
any  way  made  a  condition  precedent  to  the 
talcing  effect  of  the  written  agreement  or  of 
the  deeds,  notes  or  mortgages  delivered  there- 
imder,  within  the  rule  of  Elastic  Tip  Co.  v. 
Graham,  185  Mass.  597,  71  N.  B.  117,  and 
Wilson  V.  Powers,  131  Mass.  539.  See  Radl- 
gan  V.  Johnson,  174  Mass.  68,  54  N.  E.  368. 
The  plaintiff  can  derive  no  benefit  from  proof 
of  this  contemporaneous  verbal  agreement 

2.  In  our  opinion  the  master  correctly  ml- 
ed  that  It  was  competent  to  prove  oral  dec- 
larations of  the  defendant  Gelger  for  the  pur- 
pose of  showing  a  fraudulent  scheme  for  In- 
ducing the  plaintiff  to  enter  into  the  contract 
of  exchange;  and  If  the  plalntlflTs  full  con- 
tention had  been  made  out  by  the  proof,  he 
well  might  have  claimed  that  the  $2,250  note 
and  mortgage  had  been  obtained  from  him 
by  the  fraud  of  Gelger,  and  so  that  he  had  a 
right  to  refuse  to  be  bound  by  them.  That 
contention  Is  correctly  stated  by  the  master 
in  his  report  It  was  "that  Gelger  falsely 
represented  the  purpose  for  which  he  desired 
to  have  McOnslcer  give  the  mortgage  of  $2,- 
250  on  the  Washington  street  property,  and 
promised  to  discharge  it  upon  the  payment 
of  $250  and  the  discharge  of  the  second  mort- 
gage on  the  Newton  property.  Intending  all 
the  time  not  to  keep  that  promise."  The 
gist  of  the  fraud  alleged  Is  Uiat  Gelger  had 
obtained  from  the  plaintiff  a  note  and  mort- 
gage for  $2,250  Instead  of  for  only  $250,  with 
the  affirmative  Intention  of  not  keeping  the 
promise  by  which  he  obtained  them.  The 
case  Is  perfectly  analogous  to  the  ordinary 
case  of  one  buying  goods  with  the  intention 
of  not  paying  for  them.  Although  the  gen- 
eral rule  is  that  a  fraudulent  representation, 
to  be  actionable,  must  be  of  a  material  exist- 
ing fact,  and  not  merely  promissory  in  Its 
nature,  yet  the  act  of  obtaining  property 
with  such  a  fraudulent  intention  Is  of  itself 
an  actionable  fraud.  Dow  v.  Sanborn.  3  Al- 
len, 181,  182;  Kline  v.  Baker,  09  Mass.  253, 
255;  Watson  v.  Sllsby,  166  Mass.  67,  43  N. 
B.  1117.  But  the  difficulty  with  this  part  of 
the  case  Is  that  the  essential  feature  of  this 
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contention  of  the  plaintiff  Is  not  found  by  the 
master.  The  finding  Is  that  Gelger's  prom- 
ises were  made  "without  the  Intention  of  per- 
forming those  promises,"  and  upon  the  fact^ 
it  would  bare  been  difficult  for  the  master  to 
have  gone  further  than  this.  But  the  dis- 
tinction between  an  affirmative  intdntlon  not 
to  keep  one's  promises,  which  Is  an  action- 
able fraud,  and  the  mere  absence  of  an  In- 
tention to  perform  them  which  Is  not  of  Itself 
actionable,  was  pointed  out  by  this  court  In 
Watson  V.  SUsby,  166  Mass.  57,  43  N.  E.  1117, 
and  In  Chamberlain  v.  Hoogs,  1  Gray,  172, 
174,  175.  The  only  remaining  fact  found  by 
the  master,  that  "Geiger  did  falsely  repre- 
sent the  purpose  for  which  he  desired  the 
plaintiff  to  give  the  mortgage  of  $2,250  on 
the  Washington  street  property,"  Is  mani- 
festly not  sufficient  to  entitle  the  plaintiff  to 
avoid  his  agreement  The  wrong  done  to  the 
plaintiff  did  not  come  from  this  misrepre- 
sentation, but  from  Gelger's  refusal  to  carry 
out  his  verbal  agreement  Dawe  v.  Morris, 
149  Mass.  188.  21  N.  E.  313,  4  L.  R.  A.  158, 
14  Am.  St  Rep.  404;  Cnowlton  v.  Keenan, 
146  Mass.  86,  15  N.  B.  127,  4  Am.  St  Rep. 
282.  The  cases  cited  by  the  plaintiff  to  show 
that  there  may  be  circumstances  in  which  a 
misstatement  of  an  existing  Intention  will 
constitute  a  misrepresentation  of  a  fact  and 
80  mnr  amount  to  actionable  fraud,  are  not 
material  here. 

3.  It  follows  from  what  we  have  said  that 
the  plaintiff  shows  no  right  ag:ilust  the  de- 
fendant Geiger  to  redeem  from  the  $2,250 
mortgage  upon  the  Washington  street  prop- 
erty, except  upon  payment  of  the  full  amount 
due  thereon ;  and  it  is  not  necessary  to  deter- 
mli^e  whether  the  defendant  lircwster  bad 
the  full  rights  of  a  holder  of  the  note  In  due 
course,  or  whether  be  had  notice  of  the  oral 
agreement  between  the  plaintiff  and  the  de- 
fendant Geiger.  It  Is  unnecessary  to  consid- 
er the  requests  for  rulings  mure  pairticularly. 

Exceptions  sustained. 

(195  Mass.  29) 

HAMMOND  V.  TOWN   OP   HYDE   PARK 
(two   cases). 

(Supreme   Jadicial    Court   of   Mnssacbusetts. 
Norfolk.    March  1,   l'J07.) 

ScnOOLS  AND    SOHOOI,   DfSTRICTa— RULES  AND 

Ueoolations— Vaccination. 

Rev.  Laws,  c.  42,  {  27,  gives  the  school 
committee  of  a  town  general  charge  and  super- 
intendence of  all  public  cclioola.  Ciiapcer  44.  | 
8,  gives  children  the  rii;ht  to  attPiid  the  pub- 
lic schools,  subject  to  nKb  reasonable  regula- 
tions as  to  the  qualifications  of  pupils  and 
otlier  school  matters  as  the  school  cpmmittec 
shall  from  time  to  tim«  prpscriho.  Si-ction  6 
provides  that  a  child  who  has  not  been  vacci- 
nated shall  not  be  admitted  to  a  public  school, 
except  on  presentation  of  a  certi&cate  signed 
by  a  regular  physician  that  he  is  not  a  fit 
subject  for  vaccination.  During  an  epidemic 
of  .smallpox  a  school  committee  enacted  a  regu- 
lation excluding  from  attendance  ail  nnvac- 
cinated  cliildrcn.  Held,  that  the  town  was  not 
liable  for  exoluding  a  pupil  under  such  resu- 
lation,  though  shs  presented  a  certificate  that 


she  was  not  a  fit  subject  for  vaccination,  «a 
the  exception  contnjoed  in  section  6  has  na 
application  when  there  is  parti<-uliir  reason  ts 
apprehend  danger  from  ao  epidemic  of  small- 
pox. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  43,  Schools  and  School  Districts,  {  329.] 

Report  from  Superior  Court  Norfolk  Coun- 
ty; Loranus  E.  Hitchcock,  Judge. 

Actions  by  Mary  D.  Hammond  and  liy  J. 
Forest  Hammond  against  the  town  of  Hyda 
Park,  which  actions  were  tried  together.  Ver- 
dicts in  favor  of  plaintiffs,  and  cau.se  report- 
ed to  the  Supreme  Judicial  Court  Reversed 
and  rendered. 

Joseph  P.  Fagan  and  Thomas  E.  Grover, 
for  plaintiffs.  James  E.  Cotter  and  J.  Wln- 
throp  Pickering,  for  defendant 

KNOWLTON,  a  J.  Bach  of  the  plaintiff* 
was  suspended  from  one  of  the  public  schools 
of  the  defendant  tovm  because  of  s  refusal  t» 
be  vaccinated  at  a  time  when  small|>nx  waa 
prevalent  In  the  town.  A  short  time  hofora 
the  suspension  the  school  comnilni-e  made  a 
regulation  as  follows:  "TotPd,  to  exduda 
from  attendance  all  unvscclnated  children, 
and  also  all  children  who  do  not  present  a 
certificate  of  revacclnatlon  as  requin-d  by  the 
board  of  health,  until  such  time  as  this  com- 
mittee ma.v  become  satisfied  that  the  Im- 
minent danger  from  smallpox  In  our  town  haa 
ceased." 

Our  statutes  give  the  school  committee  of 
a  town  "general  charge  and  superintendence 
of  all  public  schools,"  etc.  Rev.  Laws,  c.  42, 
{  27.  This  power  Is  broad  and  ample.  Fcr 
the  promotion  of  the  best  Interests  of  pupils 
and  or  aJI  the  peojOe.  It  necessarily  has  been 
construed  broadly  by  the  court  Roberts  v. 
Boston.  6  Cush.  19S:  Sherman  v.  Charles- 
town,  8  Cush.  ICO;  Spliler  v.  Wobum,  12  Al- 
len, 127 ;  Morse  r.  Ashley,  192  Moss.  — i  79 
N.  E.  481. 

By  Rev.  Laws,  c  44,  |  3.  children  are  given 
the  right  to  attend  the  public  schools,  "sub- 
ject to  such  reasonable,  regulations  as  to  the 
numbers  and  qualifications  of  pupils  to  be 
admitted  to  the  respective  schools,  and  as  to 
other  school  matters,  as  the  school  committee 
shall  from  time  to  time  prescribe."  We  have 
no  doubt  that  the  condition  of  pupils.  In  ref- 
erence to  the  risk  of  exposing  other  pupils 
in  the  school  to  a  contngto1l^«  disease,  Is  to  be 
considered  In  making  regulations  as  to  their 
qualifications  for  admission  to  the  schot^ 
In  Sherman  T.  Charlestown,  8  Oish.  160,  It 
was  held  that  the  school  committee  may  ex- 
clude from  the  public  schools  a  child  whoa 
they  deem  to  be  of  a  licentious  and  immoral 
character,  although  such  character  Is  not 
manifested  by  any  acts  of  licentiousness  or 
Immorality  within  the  school.  In  giving  the 
opinion  Chief  Justice  Shaw  tised  these  words: 
"Take  the  case  of  a  contagious  disease.  Can 
it  be  doubted  that  the  presence  of  m  pupil  In- 
fected could  be  lawfully  proliltilted.  not  M 
auy  fault,  or  ci'lme,  «r  wfuu^  cuuduct,  bit 
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almply  because  hla  attempt  to  Insist  on  bis 
rlgbt  to  attend  under  sucb  circumstances 
would  be  dangerous  and  noxious,  and  was  an 
Interruption  of  the  equal  common  right."  So, 
If  one  who  never  had  been  vaccinated  should 
refuse  to  be  vaccinated  In  accordance  with  a 
lawful  order  of  the  board  of  health,  when  an 
epidemic  of  that  disease  was  prevalent  In  the 
neighborhood,  the  same  reasoning  would  ap- 
ply. See  Com.  v.  Jacobson,  183  Mass.  242, 
66  N.  B.  719,  67  Ifc  R.  A.  935;  Jacobson 
V.  Massachusetts,  197  U.  S.  11,  25  Sup.  Ct  858, 
40  1^  Bd.  64S. 

In  Rev.  Laws,  c.  44,  S  6,  we  find  this  Ian- 
gnage:  "A  child  who  has  not  been  vaccinat- 
ed shall  not  be  admitted  to  a  pnbllc  school, 
except  upon  presentation  of  a  certificate  sign- 
ed by  a  regular  practicing  physician  that 
he  is  not  a  fit  subject  for  vaccination." 
ISach  of  these  plalntifTs  presented  such  a 
certificate.  It  appeared  that  It  was  given 
without  an  examination  of  either  of  them; 
and  the  daughter  of  the  physician  testlfl^  he 
having  deceased,  that  her  father  was  a  mem- 
ber of  what  Is  called  the  Antl-Vacclnatlon 
Society,  and  It  was  his  opinion  that  nobody 
was  a  fit  subject  for  vaccination,  and  he 
would  give  a  certificate  to  anybody  who  ap- 
plied for  it  that  that  person  was  not  a  fit 
subject  for  vaccination. 

The  Judge  instructed  the  Jury  as  follows: 
"The  statutes  seem  to  provide  that  the  school 
committee  may  exclude  from  the  public 
schools  children  who  have  not  been  vacci- 
nated, except  such  as  present  certificates  from 
a  practicing  physician  that  they  are  unfit  sub- 
jects for  vaccination.  The  plaintiffs  in  these 
cases  have  presented  certificates,  which  the 
court  rules  were  sufl3cient  In  point  of  form, 
that  they  are  or  were  unfit  subjects  for  vac- 
cination. That  having  been  done,  the  school 
committee  have  no  authority  under  the  laws 
of  this  commonwealth  to  exclude  such  chil- 
dren from  the  public  schools."  He  then  order- 
ed verdicts  for  the  plaintiffs  and  reported  the 
cases  for  the  determination  of  this  court. 

The  question  on  this  Instruction  is  whether 
tbe  statute  which  absolutely  forbids  the  ad- 
mission of  an  nnvacclnated  child  to  a  public 
school  at  any  time,  without  certificate  from  a 
physician  Is  an  Implied  enactment  that,  with  a 
certificate,  such  a  child  shall  be  permitted  to 
attend  at  all  times,  ev«i  when  smallpox  Is 
raging  in  the  neighborhood.  We  see  nothing 
to  indicate  such  an  intenti<m  on  the  part  of 
the  Legislature.  This  Is  a  prohibition  of  at- 
tendance at  any  time  except  upon  a  condition. 
There  is  an  Implication  that,  with  the  certifi- 
cate, sncb  a  child  properly  may  be  permitted 
to  attend  when  there  Is  no  particular  rea- 
son to  apprehend  danger ;  but  It  was  not  in- 
tended to  take  away  fnmi  tbe  school  commit- 
tee the  power  to  make  proper  regulations  for 
the  protection  of  all  the  pnpUs,  If  the  preva- 
lence of  smallpox  seems  to  require  special 
precautions.  Tbe  ruling  of  tbe  court  was 
wrong. 


By  the  terms  of  the  report  made  at  the  re- 
quest of  the  parties,  such  entry  Is  "to  be  made 
In  each  case  as  law  and  Justice  may  require." 
It  Is  expressly  admitted  that  tbe  school  com- 
mittee acted  in  good  faith.  The  uncontradict- 
ed evidence  shows  that  smallpox  had  be«i 
prevailing  In  the  neighborhood  for  several 
weelcs,  that  a  temporary  hospital  had  been 
established  in  the  town,  that  tbe  people  of  the 
town  generally  were  being  vaccinated,  that 
the  board  of  health  had  given  notice  that  free 
vaccination  would  be  given,  and  two  thousand 
or  three  thousand  vaccinations  had  been  per- 
formed under  the  direction  of  the  board. 

It  has  been  held  repeatedly  that  the  "de- 
cision of  a  school  committee  of  a  dty  or  town, 
acting  in  good  faith  In  the  management  of 
the  schools  upon  matters  of  fact  directly  af- 
fecting the  good  order  and  discipline  of  tbe 
schools.  Is  final,  so  ^ar  as  it  relates  to  the 
rights  of  pupils  to  enjoy  the  privileges  of  the 
school."  Watson  v.  Cambridge,  157  Mass, 
561,  82  N.  BL  864;  Hodgklns  v.  Rockport,  105 
Mass.  475 ;  Spiller  v.  Wobnm,  12  Allen,  127 ; 
Alvord  V.  Chester,  180  Mass.  20,  61  N.  EL 
263.  Whether  this  rule  should  be  applied  to 
such  a  regulation  as  appears  in  the  present 
case.  It  Is  not  necessary  to  decide,  for,  upon 
the  undisputed  facts,  the  regulation  was  rea- 
sonable. 

As  soon  as  the  crisis  bad  passed  the  com- 
mittee relieved  the  plaintiffs  from  suspension 
and  allowed  them  to  return  to  the  schools. 
There  is  no  evidence  that  there  was  any- 
thing objectionable  in  tbe  manner  of  enforce- 
ment of  the  r^ulatlon.  There  is  no  conten- 
tion that  the  plaintiffs  were  not  given  a  proper 
hearing  as  to  their  claim  of  right  to  attend 
the  schools.  See  Bishop  v.  Rowley,  165  Mass. 
460,  43  N.  B.  191,  and  Morrison  v.  I<awrence, 
186  Mass.  456,  72  N.  H.  91. 

We  see  no  ground  on  which  a  verdict 
properly  could  be  found  against  the  defend- 
ant Law  and  Justice  require,  under  the 
terms  of  the  report,  that  there  should  be  an 
entry  in  each  case  of 

Judgment  for  the  defendant. 


cm  Mass.  633) 
GRAY  et  al.  v.  KELLEY. 

(Supreme  Judicial  Conrt  of  Massacboaetts. 
Suffolk.    March  1.  1907.) 

1.  Basements  —  Pmvatb    Roads  —  Obstbuo- 

TIONB. 

Tenants  in  common  of  a  tiact  of  land  abut- 
ting on  a  street  executed  a  declaration  describ- 
ing the  private  way  from  the  street  Into  the 
traft  previously  laid  out  by  them,  which  recited 
that  tbe  way  was  set  apart  as  a  way  for  all 
present  and  fnture  abutters  thereon.  They  ex- 
ecuted conveyances  of  the  land  adjacent  to  the 
way,  and  cave  to  the  grantees  the  right  to  pass 
and  repass  over  any  part  of  the  way.  Held, 
that  the  deeds  and  the  declaration  established 
a  private  way,  which  throughout  its  entire  width 
must  t>e  left  unobstructed, 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig, 
voL  17,  Easements,  Si  45.  4U.] 
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2.  BotjAdabies— Pbivatx  Roads. 

Wbere  a  conveyance  gives  a  private  way  as 
a  boundary,  and  the  title  of  the  grantor  extends 
to  the  center  thereof,  title  to  the  center  passes, 
in  the  absence  of  stipulations  showing  a  con- 
trary intention. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  DU. 
vol.  8,  Boundaries  {  131.] 

3.  Saub. 

The  frrantors  and  irrantee  in  a  deed  which 
conveyed  land  abutting  on  a  private  way  were 
the  owners  in  common  of  the  fee  of  the  private 
way.  The_  deed,  after  describing  the  land,  re- 
cited that  it  was  the  some  premises  conveyed  by 
a  prior  deed,  which  described  the  premises  by 
.  stating  the  number  of  square  feet  in  the  tract, 
and  which  fixed  the  boundary  "as  on  the 
•  •  •  side  of  the  private  way."  Beld,  that 
the  deed  conveyed  to  the  grantee  only  the  land 
on  the  side  of  the  way. 

4.  Sauk. 

A  license  from  the  probate  court  for  the 
sate  of  land  described  the  same  as  land  on  the 
side  of  a  street  containing  a  designated  number 
of  square  feet,  with  the  right  in  a  private  way 
adjoining.  The  deed  made  under  the  license  was 
of  a  parcel  with  contents  In  square  feet,  and 
with  courses  and  distances  and  the  private  way 
as  a  boundary  line,  with  a  free  right  in  common 
with  others  to  use  the  way.  Beld,  that  the  deed. 
when  taken  in  connection  with  the  license,  did 
not  convey  the  fee  of  the  way. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Boundaries,  i  131.] 

Report  from  Superior  Court,  Suffolk  Coun- 
ty; Charles  U.  Bell,  Judge. 

Bill  in  equity  by  John  C.  Gray  and  another, 
trustees  under  the  will  of  John  L.  Gardner, 
deceased,  against  Thomas  J.  Eelley.  Case 
reported  for  the  determination  of  the  Su- 
preme Judicial  Court  Direction  for  a  decree 
In  accordance  with  tbe  rulings  of  the  superior 
court 

Robert  A.  Jackson,  for  petitioners.  Robert 
W.  Nason,  Thomas  W.  Proctor,  and  William 
H.  White,  for  respondents. 

KNOWLTON,  O.  J.  On  January  2,  1850, 
John  W.  Warren  and  Simon  Warren  became 
the  owners,  as  tenants  in  common,  of  a  tract 
of  land  lying  northerly  of  Warren  street  in 
Brookline.  For  their  own  convenience  they 
laid  out  a  private  way,  24  feet  wide,  leading 
nearly  at  right  angles  from  Warren  street 
a  distance  of  621  feet  northerly  Into  this 
tract  of  land.  Under  date  of  June  6,  1862, 
they  executed,  acknowledged,  and  caused  to 
be  recorded  a  declaration,  with  a  release  of 
dower  by  their  wives,  describing  this  way  by 
metes  and  bounds,  referring  to  their  having 
laid  it  out  previously,  and  saying  that  they 
did  "set  apart  and  appropriate  forever  the 
land  occupied  by  said  way,  twenty-four  feet 
wide,  as  a  private  way  for  all  the  present  and 
future  abutters  thereon,  according  to  our  orig- 
inal intention."  From  time  to  time  previous- 
ly to  August  18, 1851,  they  made  conveyances 
of  land  adjacent  to  this  way,  on  each  side, 
In  which  they  gave  the  respective  grantees 
"a  right  to  pass  and  repass  at  pleasure  over 
any  part  of  said  private  way,  twenty-four 
feet  wide,  adjoining  the  premises"  conveyed. 
The  plaintiffs  own  the  land  abutting  on  the 
«rny  on  the  westerly  side,  and  the  defendant 


owns  a  part  of  the  land  abutting  on  tli« 
way  on  tbe  easterly  side.  The  defendant  baa 
placed  upon  different  parts  of  the  way  his 
carts,  and  sleds  and  other  chattels,  and  has 
thereby  obstructed  these  parts  of  it  Tbe 
plahitlffs  bring  this  bill  to  obtain  an  Injonc- 
tlon  against  the  continuance  of  such  obstruc- 
tion, and  they  claim  their  rights  as  incident 
to  their  ownership  of  the  land  on  the  side 
of  the  way,  and  also  as  owners  of  the  fee  of 
the  whole  way.  The  defendant  also  cont»ids 
that  he  is  the  owner  of  tbe  fee  In  the  entire 
way,  as  a  tenant  in  common  with  another, 
and  be  claims  a  right  to  use  the  way  as  be 
has  used  It 

The  first  question  is:  What  rights  are  se- 
cured to  abutters  on  the  way  by  the  declara- 
tion referred  to  and  the  deeds  made  In  accord- 
ance with  it?  If  the  right  of  a  grantee  is 
to  have  the  way,  throughout  its  entire  width, 
remain  at  all  times  unobstructed,  so  that  one 
may  pass  freely  over  any  part  of  It  the  plain- 
tiff is  entitled  to  an  Injunction.  If  the  pro- 
vIsionA  of  the  deed  are  satisfied  by  leaving  the 
way  In  such  a  condition  .that  one  can  drive 
through  It  without  very  great  inconvenlraioe, 
notwithstanding  obstructions  in  places,  a  dif- 
ferent result  would  be  reached. 

The  deeds  give  a  right  to  have  a  way,  in 
common  with  others,  whose  limits  and  bound- 
aries are  defined,  all  of  which  is  appropriated 
and  set  apart  for  this  use.  We  think  that 
the  language  quoted  from  the  deeds,  as  well 
as  the  language  of  the  declaration,  requires 
that  the  way,  throughout  its  eatlre  width 
should  be  left  unobstructed.  This  seems  to  be 
Its  natural  meaning,  and  similar  laagnage  has 
been  given  such  a  meaning  In  the  decisions. 
Tudor  Ice  Oo.  t.  Cunningham,  8  Allen,  139; 
Tucker  v.  Howard,  122  Mass.  529;  Nash  ▼. 
New  England  Mutual  Life  Ins.  Co.,  127  Mass. 
91 ;  Gerrlsh  y.  Shattuck,  128  Mass.  671 ;  Ham- 
lin v.  New  York,  etc.  Railroad  Co.,  176  Mas& 
514,  67  N.  B.  1006. 

These  considerations  are  enough  to  entitle 
the  plaintiffs  to  relief,  but  not  to  show  fully 
tbe  grounds  of  their  claim  nor  the  extent  of 
their  rights.  The  parties  have  argued  at 
length  tbe  question  whether  the  plaintiffs  are 
the  owners  of  the  fee  of  the  way,  and  this 
question  Is  expressly  reserved  by  the  report 
Upon  all  the  evidence  the  superior  court 
ruled,  "that  the  plaintiffs  owned  no  part  of 
the  fee  of  the  way  as  claimed  by  the  plain- 
tiffs, but  that  they  have  an  easemoit  In  the 
said  way  which  entitles  them  to  have  said 
way  kept  open  and  unobstructed  to  its  full 
width,"  and  ordered  a  decree  for  the  idaln- 
tlffs.  A  part  of  the  reservation  is  hi  these 
words:  "If,  on  the  evid«ice  actually  ad- 
mitted In  the  case,  this  ruling  was  correct 
and  If  the  exclusion  of  the  evidence  was  cor- 
rect the  decree  is  to  be  entered  as  ordered." 

Numerous  conveyances.  Including  many  re- 
conveyances, were  made  from  time  to  time 
from  August,  1851,  to  December  10,  1879, 
together  covering  all  tbe  land  adjacent  to  the 
way  on  both  sides,  and  it  Is  not  contended 
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that  any  one  of  these  Included  the  fee  <^  any 
part  of  the  way,  although  all  of  them  gave 
an  easement  in  It  On  this  last  date,  a  quit- 
claim deed,  without  warranty,  was  made  from 
Almlra  Warren  and  John  W.  Warren  to 
Frank  C.  Warren,  of  two  lots  of  land,  one  of 
which  Is  the  lot  on  the  westerly  side  of  this 
way.  The  plaintlfFs  claim  under  this  deed, 
and  contend  that  It  Included  the  fee  of  the 
whole  of  the  way  because  It  gave  the  way 
as  the  easterly  boundary. 

The  law  has  long  been  well  settled  that  a 
deed,  which  bounds  the  granted  premises  on 
a  street  or  public  way,  conveys  the  property 
to  the  middle  of  the  way  if  the  grantor  owns 
so  far,  unless  there  Is  language  In  It  which 
Indicates  that  he  Intends  to  convey  only  to 
the  side  of  the  way.  The  rale  Is  stated  more 
definitely  by  Mr.  Justice  Oray,  In  Boston  ▼. 
Hlchardson,  18  Allen,  146,  as  follows:  "When- 
ever land  Is  described  as  bounded  by  other 
land,  or  by  a  building  or  structure,  the  name 
of  which,  according  to  Its  legal  and  ordinary 
meaning,  Includes  the  title  In  the  land  of 
which  It  has  been  made  part,  as  a  house,  a 
mill,  a  wharf,  or  the  like,  the  side  of  the 
land  or  structure  referred  to  as  a  boundary 
is  the  limit  of  the  grant  But  when  the 
boundary  line  is  simply  by  an  object  whether 
natural  or  artificial,  the  name  of  which  Is 
used  in  ordinary  speech  as  defining  a  bound- 
ary, and  not  as  describing  a  title  in  fee,  and 
which  does  not,  In  Its  description  or  nature. 
Include  the  earth'  as  far  down  as  the  grantor 
owns,  and  yet  which  has  width,  as  in  the  case 
of  a  way,  a  river,  a  ditch,  a  wall,  a  fence,  a 
tree,  or  a  stake  and  stones,  then  the  center  of 
the  thing  so  running  over  or  standing  on  the 
land  Is  the  bomidary  of  the  lot  granted."  This 
shows  the  fnndamental  and  principal  reason 
of  the  rule.  To  this  reason  Is  added  the  prob- 
ability that  the  grantor,  If  bounding  on  a 
street,  under  which  the  land  presumably 
would  be  of  little  value  to  a  private  owner, 
would  not  be  expected  to  care  much  to  retain 
the  title  after  parting  with  all  of  his  prop- 
erty at  the  side  of  the  street  But  this  rule 
has  never  been  held  to  be  anything  more  than 
a  rule  of  constrntdon,  to  be  used  in  ascer- 
taining the  true  meaning  of  the  parties.  For 
a  time  It  was  doubted  whether  It  should  apply 
to  conveyances  upon  a  private  way,  for  the 
reason  of  It  is  less  strong  in  Its  application 
to  snch  conditions.  On  this  question  the  court 
divided  In  Fisher  v.  Smith,  9  Gray,  441.  See 
Crocker  v.  Cottlng,  186  Mass.  188-187,  44  N. 
E.  214,  S3  li.  R.  A.  245.  But  It  Is  now  well 
established  that,  In  case  of  a  conveyance  giv- 
ing an  ordinary  private  way  as  a  boundary, 
it  the  title  of  the  grantor  extends  to  the 
-center  of  the  way,  he  will  be  presumed  to 
liave  Intended  to  pass  title  to  the  center  of  the 
boundary,  unless  there  is  something  In  the 
deed  to  show  a  contrary  Intention.  Peck  v. 
Dennlston,  121  Mass.  17;  0'C!onnell  v.  Bry- 
ant 121  Mass.  Sffl ;  Dean  v.  Lowell,  135  Masa 
56;  McKenzie  v.  Oleason,  184  Mass.  452,  68 
■N.  B.  1076,  100  Am.  St  Rep.  566;    Everett 


T.  Fall  Blver,  188  Mass.  S13,  7&  N.  B.  846. 
It  Is  always  a  question  what  Is  the  Intention 
of  the  parties,  and  ordinarily  the  intention 
to  retain  the  title  in  private  land,  over  which 
a  right  of  way  Is  granted.  Is  more  easily  In- 
dicated than  the  Intention  to  limit  one's  grant 
by  the  side  line  of  a  public  street  when  the 
grantor  owns  to  the  center  of  It  Nothing 
Is  ever  conveyed  except  what  is  Included 
within  the  boundaries  of  the  lot  described, 
and  the  language  of  the  deed  must  be  scru- 
tinized, in  its  application  to  the  locus,  to  see 
where  the  true  boundaries  are. 

The  plaintlfFs  contend  that,  Inasmuch  as 
the  grantors  in  the  deed  to  Frank  C.  War- 
ren, bearing  date  December  10,  1878,  were 
the  owners  In  common  with  him  of  the  fee  of 
the  private  way,  their  deed  gave  him  the  fee 
of  the  whole  way.  It  has  been  decided  In  n 
very  few  courts  that,  where  a  grantor  bounds 
upon  a  way,  of  all  of  which  be  owns  the  fee, 
If  he  owns  no  land  upon  the  other  side  of  it, 
be  Is  presumed  to  have  Intended  to  convey  all 
of  the  way.  This  Is  not  In  accordance  with 
flie  decisions  In  this  commonwealth,  and  it  is 
contrary  to  the  rule  which  we  have  quoted 
from  Boston  v.  Richardson,  ubi  supra.  If 
one  owned  land  upon  which,  along  one  side, 
there  was  a  private  way,  we  should  expect 
If  he  wished  to  convey  the  whole.  Including 
the  way,  that  he  would  describe  the  whole  in 
the  deed,  saying  as  to  a  part  that  It  was  sold 
subject  to  the  incumbrance  of  a  right  of  way. 
If  he  sold  bounding  upon  the  way,  be  would 
be  estopped  from  denying,  as  against  the 
grantee,  that  It  was  a  way  which  the  grantee 
might  use.  Bnt  there  Is  little  reason  for  treat- 
ing a  strip  of  land,  over  which  there  is  a 
private  way,  and  which  is  a  part  of  a  larger 
lot  in  the  same  ownership,  as  technically  a 
monument  In  that  respect  it  is  very  differ- 
ent from  an  ordinary  public  street 

We  are  of  opinion  that  the  Judge  of  the 
superior  court  was  right  in  ruling  that  the 
deed  on  which  the  plaintiffs  rely  did  not  In- 
clude tbe  fee  of  the  way.  In  the  first  place, 
after  describing  the  land.  It  recites  that  It 
Is  the  "same  premises  intended  to  be  convey- 
ed to  said  Frank  by  John  W.  Warren,  by  deed 
dated  January  26,  1877,  and  recorded,"  etc 
This  latter  deed  plainly  did  not  include  any 
part  of  tbe  private  way,  for  the  line  runs 
"on  the  westerly  side  of  the  private  way." 
The  object  of  this  later  deed,  so  far  as  this 
lot  Is  concerned,  seemingly  was  to  release 
the  right  which  jmssed  on  the  death  of  Simon 
Warren  to  his  mother,  IjoIs  Warren,  and 
which  was  not  included  In  the  former  deed, 
bnt  descended  to  her  children  from  Lois  War- 
ren who  died  after  the  former  deed  was  made. 
If  we  go  back  to  the  particular  description 
in  the  deed,  we  find  In  Its  language  that  there 
was  no  Intention  to  Include  any  more  land 
than  was  Included  in  the  former  deed.  B^rst 
the  number  of  square  feet  In  the  land  con- 
veyed is  stated  as  tbe  same.  Next  as  we  fol- 
low the  line  from  Warren  street  to  and  along 
the  private  way,  we  find  a  description  as  fol-- 
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lows :  "South  by  the  curve  making  the  comer 
of  said  street  and  a  private  way  twenty-four 
feet  wide,  nine  feet,  east  by  said  private  way, 
on  several  lines,  four  hundred  and  ninety- 
seven  feet  six  inches,  west  by  land  late  of 
John  Howe  three  hundred  and  ninety-five 
and  seven-tenths  feet"  These  courses  and 
distances  are  the  same  as  In  the  former  deed 
to  which  reference  is  made.  The  principal 
difference  Is  that  the  former  deed  says,  in 
terms,  that  the  course  runs  "on  the  westerly 
side  of  the  private  way."  But  In  the  later 
deed  we  come  around  on  the  private  way  "by 
the  curve  making  the  comer  of  said  street 
and  a  private  way  twenty-four  feet  wide, 
nine  feet"  This  plainly  is  a  curve  on  the 
Bide  line  of  the  private  way.  From  that  point 
we  go  by  the  private  way,  on  several  lines, 
497  feet  6  Inches.  These  seem  to  be  the  side 
lines.  Taking  all  the  provisions  together,  it 
seems  plain  that  this  deed  was  intended  to 
give  the  same  boundaries  as  the  former  one, 
and  to  convey  only  the  land  on  the  westerly 
side  of  the  private  way.  If  Frank  C.  Warren 
took  no  part  of  the  fee  under  this  deed,  the 
quitclaim  from  Bowditch,  his  guardian,  to 
John  L.  Gardner,  carried  notlilng  from  these 
grantors. 

The  question  remains  whether  this  guard- 
tan's  deed  included  any  Interest  in  the  fee 
of  the  way  which  Frank  C.  Warren  received 
as  a  tenant  in  common  from  his  ancestors. 
The  license  from  the  probate  court  through 
which  Bowditch  derived  his  authority,  de- 
scribes the  property  to  be  sold  as  "a  parcel 
of  vacant  land  on  the  northerly  side  of  War- 
ren street  in  Brookline,  containing  about  nine- 
ty-eight thousand  seven  hundred  and  seventy- 
six  square  feet,  with  the  right  in  a  private 
way  adjoining."  From  August  18,  1851,  to 
the  date  of  the  first  deed  specially  relied  on 
by  the  plaintiffs,  for  more  than  40  years, 
the  title  of  the  land  In  the  private  way  was 
held  apart  from  that  on  either  side.  The  li- 
cense plainly  shows  that  the  lot  to  be  sold 
is  outside  of  the  way,  and  that  with  it  Is  to 
be  sold  the  right  belonging  to  it  In  the 
private  way  adjoining,  which  is  an  easement 
to  use  the  way.  The  ownership  of  the  fee 
was  merely  a  holding  of  an  undivided  In- 
terest as  a  tenant  In  common.  The  descrip- 
tion in  the  deed  made  under  this  license 
is  of  a  parcel  whose  contents  in  square  feet 
are  given,  according  to  the  old  plans,  the  same 
as  in  the  former  deeds,  that  plainly  exclude 
the  way,  whose  courses  and  distances  are 
given  as  In  the  same  deeds,  whose  southeast- 
erly line  is  given  on  the  curve  line  which 
forms  the  comer  of  the  private  way  and 
Warren  street  and  which  is  on  the  outer  line 
of  the  way,  and  whose  description  as  to  the 
way  Is,  "with  a  free  right  in  common  with 
others  thereto  entitled,  to  use  said  private 
way,  subject  always  to  a  Just  share  of  the  ex- 
pense of  keeping  the  same  in  good  condition 
and  repair."  We  are  of  opinion  that  this  deed 
especially  when  it  is  taken  with  the  license 
on  which  it  is  founded,  does  not  purport  to 


convey  the  fee  of  the  way  In  which  the  ward 
had  only  an  undivided  interest. 

The  evidence  was  rightly  excluded.  There 
was  no  ambiguity  in  the  deeds  in  reference  to 
the  easement  included  in  them. 

It  follows  that  the  ruling  of  the  superior 
court  was  correct,  and  that  the  decr<>e  should 
be  entered  in  accordance  with  the  order. 

So  ordered. 

094  Hues.  400) 

PABQUHAR   V.   PARQUHAR. 

(Supreme  Judicial  Court  of  Massachusetts. 
Middlesex.      Feb.   28.   1907.) 

1.  Pleading  —  Dkci.akatioi<  —  Sepaxatb 
Counts. 

A  declaration  alleged  in  the  firet  ooont  that 
defendant  induced  plaintiff  to  purchase  defend- 
ant's business  by  false  and  fraudulent  represen- 
tations. In  the  second  count  he  coanted  on  the 
same  false  representation,  and  alleged  that  be 
was  induced  to  enter  into  a  written  contract 
for  the  purchase  of  the  business,  and  the  third 
count  was  for  a  sum  of  money  had  and  receiv- 
ed to  plaintiff's  use,  and  defendant  demurred 
to  the  third  count  on  the  theory  that  the  writ- 
ten contract  was  an  entirety,  that  it  had  not 
been  rescinded,  and  that  the  third  count  was 
an  effort  to  recover  back  items  which  went  to 
make  up  the  purchase  price,  and  that  the  third 
count  was  for  the  same  cause  of  action  as  the 
first  and  second  one.  Beld.  that  the  demorrer 
was  properly  overruled ;  each  count  havinit  pur- 
ported to  state  a  separate  cause  of  action,  and 
the  allegations  of  one  count  not  beins  snscepti- 
hle  of  beinK  inserted  into  another  one  nnleas 
done  so  in  terms. 

2.  FRAUI^-AcnON    FOB    DAIU.OES. 

Where  one  was  induced  to  execute  a  writ- 
ten agreement  for  the  purchase  of  a  business 
by  fraudulent  representations  of  the  seller,  one 
of  bis  remedies  was  to  recover  damages  for  hav- 
ine  t>een  induced  to  enter  into  the  agieement 

3.  Cancellation    of   Instbumenib   —   Con- 
tra cxa — Mistake. 

Where  the  seller  of  a  business  used  no 
false  or  fraudulent  representations  in  indudiw 
the  purchaser  to  execute  the  written  agreement 
for  the  sale,  but  a  mistake  was  made  in  com- 
pntiuR  the  purchase  price,  the  purchaser's  rem- 
edy was  not  at  law,  but  in  equity  to  have  the 
contract  set  aside  on  the  ground  of  mistake. 

4.  Evidence— Parol  Evidence  as  to  Whit- 

INOS. 

In  an  action  at  law,  parol  e'ddence  keU 
inadmissible  to  contradict  the  consideration  stat- 
ed in  the  written  agreement  for  the  sale  of 
a  business. 

TEd.  Note.— For  cases  in  point,  see  Gent  Die. 
vol.  20.  Evidence.  $S  1912-1928.1 

Exceptions  from  Superior  Court,  Middle- 
sex County ;   John  A.  Aiken,  Judge. 

Action  by  James  Farquhar  against  Robert 
Farquhar.  Verdict  for  plaintiff,  and  defend- 
ant brings  exceptions.  Exception  to  the  or- 
der overruling  a  demurrer  to  a  count  of  the 
declaration  overruled,  and  exception  to  the 
charge  to  the  Jury  sustained. 

Lewis  Kennedy  Morse  and  George  L.  May- 
berry,  for  plaintiff.  Samuel  C.  Darling  and 
Charles  W.  Bartlett,  for  defendant 

LORING,  J.  Prior  to  June  26,  189C 
James  Farquhar.  the  plaintiff,  Robert  Farqu- 
har, the  defendant  and  their  brother  John 
were  partners  in  the  business  of  seedsmen. 
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On  that  day  James  and  John  sold  to  Robert 
their  interest  in  the  business,  not  Including 
the  good  will,  on  the  basis  of  the  whole  busl- 
ness  being  worth  $45,000.  James  and  Jolm 
Immediately  took  measures  to  open  a  com- 
peting seed  store.  Between  August  3,  1896, 
and  August  7,  1896,  negotiations  were  car- 
ried on  between  James  and  Robert  (Jolm  be- 
ing then  In  Europe)  for  the  sale  by  Robert 
of  his  business  to  Jaines  and  John,  or  to 
James  alone.  James  testified  and  the  audi- 
tor found  that  on  August  5  James  agreed  to 
buy  and  Robert  agreed  to  sell  the  business 
on  the  basis  of  the  sale  of  June  26th  (ez- 
doslre  of  cash  and  good  will)  and  that  the 
amount  due  on  that  basis  was  to  be  ascer^ 
talned  by  a  clerk  employed  by  Robert  by 
the  name  of  Nilsson.  On  August  7tb  Robert 
presraited  several  papers  showing  the 
amount  due  to  be  alMut  $30,000,  and  the 
written  agreement  of  August  7,  1896,  was 
written  out  and  signed.  Robert  testified  that 
he  never  agreed  to  sell  on  the  basis  of  the 
sale  of  June  26th,  the  necessary  changes  by 
reason  of  subsequent  transactions  being  com- 
puted by  Nilsson;  that  he  drew  off  the 
figures  presented  as  an  estimate,  which  were 
referred  to  more  or  less  in  the  negotiations, 
and  finally  a  trade  was  struck  for  $30,000, 
and  the  agreem^it  of  August  7  was  writton 
ont  and  signed. 

Some  three  years  afterwards  the  plaintiff 
discovered  that  the  figures  had  not  been 
made  by  Nilsson,  and  that  there  were  mis- 
takes which  the  auditor  found  amounted  to 
$7,506.32.    He  thereupon  brought  this  action. 

The  declaration  contains  three  coimts. 

In  the  first  the  plaintiff  counts  on  a  false 
and  fraudulent  representation,  to  wit,  that 
the  statement  was  made  by  Nilsson  and  that 
it  was  an  accurate  statement  of  the  defend- 
ant's doings  in  the  business  after  June  26th, 
by  which  representation  he  was  induced  to 
pay  the  defendant  $30,000  for  the  business. 

In  the  second  he  counts  on  the  same  false 
and  fraudulent  representation,  and  here  al- 
leges that  he  was  thereby  induced  to  enter 
into  the  written  contract  of  August  7,  1896. 

The  third  count  Is  a  count  for  $8,751.90, 
money  had  and  received  to  the  plaintlfTs 
use.  The  bill  of  particulars  annexed  to  the 
third  count  contains  145  Items,  and  is  a 
statement  made  up  on  the  basis  on  which 
the  auditor  found  that  the  defendant  agreed 
to  sell  and  the  plaintiff  to  buy  on  August  6, 
1896. 

A  demurrer  to  the  third  count  was  filed 
by  the  defendant  and  overruled.  To  this  the 
defendant  excepted. 

At  the  trial  the  defoidant  asked  the  pre- 
siding Judge  to  rule  as  to  the  third  count 
"that  In  considering  any  liability  of  the  de- 
fendant under  the  same,  the  only  contract 
between  the  parties  was  that  In  writing  dat- 
ed August  7,  1896,  the  counsel  for  the  defend- 
iint  stating  to  the  court  that  the  ground  for 
luch  request  was  that  in  the  absence  of 


fraud,  all  the  preceding  oral  negotiations  and 
statements  as  to  the  terms  of  the  contract, 
made  by  the  parties  thereto  must  be  taken 
to  have  been  merged  in  the  instrument  of 
August  7,  1896." 

This  was  refused  by  the  presiding  Judge, 
and  the  defendant  excepted.  The  Judge  in- 
structed the  Jury  in  substance  that  if  the 
agreement  was  an  agreement  to  sell  on  a 
computation  to  be  made  by  Nilsson  and  there 
was  an  error  in  the  computation,  the  plain- 
tiff could  recover  under  the  third  count  the 
amount  of  that  error.  But  if  the  agreement 
made  by  and  between  the  plaintiff  and  the 
defendant  was  an  agreement  to  sell  for  $30,- 
000  arrived  at  not  by  computation  under  a 
preceding  agreement  but  as  the  result  of 
trading  and  dickering  the  plaintiff  could  not 
recover,  even  If  $30,000  was  more  than  the 
assets  were  worth.  To  this  charge  so  far 
as  it  was  inconsistent  with  the  ruling  re- 
quested the  defendant  excepted. 

The  presiding  Judge  in  the  course  of  his 
charge  told  the  Jury  that  "if  you  find  that 
the  plaintiff  has  not  made  out  his  case  on 
the  first  and  second  counts,  you  will  reach 
this  third  count,  which  we  have  Just  been 
considering,  and  If  yon  find  that  the  plain- 
tiff prevails,  If  your  conclusion  Is  that  the 
case  is  made  out  upon  the  first  and  second 
counts,  you  do  not  have  to  consider  the  third 
count;  but  If  the  plaintiff  falls  in  the  first 
and  second  counts,  the  misrepresentation 
counts,  then  yon  come  to  consider  the  tlilrd 
count  If  he  established  his  case.  In  your 
Judgment,  on  the  basis  that  I  have  laid  down 
as  essential,  then  you  find  for  the  plaintiff 
for  the  amount  of  the  mistake,  if  computa- 
tion was  the  basis,  and  you  specify  in  your 
verdict  that  it  is  on  the  third  count,  and  if 
we  find  that  you  report  your  verdict  on  the 
third  count,  by  your  silence  on  the  other 
counts,  we  shall  infer  that  your  verdict  Is 
favorable  to  the  defendant  on  the  first  and 
second  counts." 

The  Jury  returned  a  verdict  for  $7,606.32 
on  the  third  count,  with  interest  from  De- 
cember 22,  1900. 

1.  The  demurrer  was  rightly  overruled. 
The  defendant's  argument  in  support  of  his 
demurrer  is  that  the  contract  of  August  7 
was  an  entirety;  that  it  has  not  been  re- 
scinded, and  that  the  third  count  is  an  effort 
to  recover  back  one  or  more  of  the  items 
which  went  to  make  up  this  $30,000.  The 
basis  for  this  argument  lies  in  the  conten- 
tion that  by  the  allegation  that  the  third 
count  is  for  the  same  cause  of  action  as  the 
first  and  second  counts  the  plaintiff  alleges 
that  the  cause  of  action  sned  on  In  the  third 
count  grows  out  of  the  wrltt«i  contract  of 
August  7, 1806,  a  copy  of  which  is  annexed  to 
the  second  count  and  referred  to  therein. 
But  this  contention  Is  altogether  groundless. 

The  purpose  of  inserting  In  one  declaration 
several  counts  for  the  same  cause  of  action 
Is  to  state  the  plaintiff's  claim  In  as  manjr 
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ways  as  the  pleader  thinks  wise  In  view  of 
the  fact  that  he  Is  not  certain  Just  what  the 
case  will  be  which  Is  made  out  by  proof  at 
the  trial.  Each  count  purports  to  state  a 
separate  cause  of  action,  whether  It  Is  Insert- 
ed for  the  same  or  for  different  causes  of 
action,  and  therefore  the  allegations  of  one 
count  are  not  to  be  Imported  into  another 
count  unless  that  Is  done  In  terms.  For  all 
we  can  know  the  only  purpose  of  Inserting 
the  third  count  in  this  declaration  was  to 
provide  for  the  contingency  of  the  written 
contract  of  August  7  not  being  made  out  by 
proof  and  the  oral  contract  testified  to  by  the 
plaintiff  and  found  by  the  auditor  being 
proved.  Had  that  been  the  result  of  the  evi- 
dence the  plaintiff  could  have  recovered  the 
sums  found'  due  by  the  auditor  and  the  third 
count  would  have  been  the  proper  declara- 
tion for  a  plaintiff  to  file  who  had  that  case. 

2.  The  rollng  asked  for  should  have  been 
given,  and  the  Instructions  to  the  Jury  which 
were  excepted  to  were  wrong. 

When  the  plaintiff  and  the  defendant  on 
August  7th  reduced  to  writing  the  agree- 
ment which  they  finally  reached  as  the 
result  of  the  previous  negotiations,  that  writ- 
ing superseded  all  the  previous  negotiations 
and  oral  agreements,  If  any,  and  became  the 
statement  of  the  trade  ultimately  made. 

If  the  plaintiff  was  Induced  to  enter  Into 
this  written  agreement  by  false  and  fraudu- 
lent representations  on  the  part  of  the  de- 
fendant as  to  the  statement  having  been 
made  by  Nilsson  and  being  correct,  bis  reme- 
dy, or  one  of  his  remedies,  was  to  recover 
damages  for  having  been  Induced  to  super- 
sede the  previous  negotiations  and  oral  agree- 
ments by  the  written  contract ;  ■  in  other 
words,  to  bring  the  action  set  forth  in  the 
second  count. 

But  if  there  was  a  mistake  in  the  figures 
set  forth  in  that  statement  but  no  false  and 
fraudulent  representation,  the  plaintlfTs  only 
remedy  was  to  have  the  written  contract  set 
aside  in  equity  on  the  ground  of  mistake.  He 
has  no  remedy  at  law.  Until  that  contract  is 
set  aside  on  the  ground  of  mistake  it  con- 
tains within  its  four  comers  the  statement 
and  the  only  statement  of  the  obligations 
ultimately  entered  into  by  the  plaintiff  and 
the  defendant 

The  plaintiff  has  sought  to  escape  from 
this  conclusion,  by  Invoking  the  rule  that  the 
consideration  stated  In  a  deed  (Cardinal  v. 
Hadley,  158  Mass.  352,  33  N.  E.  575,  35  Am. 
St  Bep.  492)  Is  not  conclusive.  But  that  rale 
is  not  applicable  here.  The  reason  why  the 
statement  of  the  consideration  In  a  deed  is 
not  conclusive  Is  because  it  is  not  the  purpose 
of  a  deed  to  set  forth  the  agreement  of  tbe 
parties  as  to  the  price  paid  for  the  thing  con- 
veyed. The  staten^ent  in  a  deed  of  the  con- 
sideration for  the  conveyance  thereby  made 
is  a  reference  to  a  fact  not  the  statement 
of  a  contract    So  far  as  a  deed  states  the 


terms  of  the  conveyance  It  is  as  binding  as 
any  other  written  contract 

Edison  Electric  Illuminating  Co.  v.  Gibby 
Foundry  Company  (Suffolk,  Feb.  27,  1907), 
80  N.  E.  479.  What  the  defendant  sets  ap  is 
that  by  the  written  contract  of  purchase  and 
sale  the  price  to  be  said  was  $30,000  and  not 
such  sum  as  Nllsson  should  find  to  be  due 
on  the  basis  of  the  settlemoit  of  June  26th. 
allowing  for  subsequent  transactions.  A  par- 
ty to  a  written  contract  can  no  more  contra- 
dict that  contract  as  to  the  price  to  be  paid 
than  he  can  contradict  It  as  to  the  thing  s<^d. 
The  rule  that  the  consideration  in  a  deed  is 
not  conclusive  thipws  the  parties  back  on  tbe 
contract  in  pursuance  of  which  the  deed  was 
given.  In  the  case  at  bar  the  written  agree- 
ment of  August  Tth,  was  and  is  that  contract 

The  defendant's  next  contention  la  that  tbe 
written  contract  of  August  7th  was  a  trans- 
fer or  bill  of  sale  of  tbe  business  made  in  pur- 
suance of  the  previous  oral  agreement  of  Au- 
gust 6th.  But  that  contention  is  contradict' 
ed  by  the  terms  of  the  written  instrument  ctf 
August  7tb,  which  puri>orts  to  be  an  agree- 
ment and  not  a  transfer ;  It  in  terms  provides 
that  "Papers  to  pass  and  payment  of  the 
thirty  thousand  dollars  In  cash  or  satisfac- 
tory securities  to  be  made  within  two  months 
from  date."  And  the  written  transfer  in  the 
form  of  an  indenture  dated  August  21,  18S6, 
made  In  pursuance  of  this  agreement  was  in- 
troduced in  evldoice; 

We  have  examined  all  the  cases  cited  by 
the  plaintiff.  They  go  no  fnrther  than  to 
support  his  rl^ht  to  recover  in  the  absence  of 
the  written  agreement  of  August  7tli,  which, 
as  we  have  said,  he  could  have  done  on  the 
findings  made  by  the  auditor. 

3.  Tbe  defendant  has  asked  us  to  limit  the 
new  trial  to  a  trial  on  the  third  count  He 
bases  this  contrition  on  the  fact  that  the 
Judge  instructed  the  Jury  that  "If  the  plaintiff 
fails  on  the  first  and  second  counts  they  were 
to  consider  the  third  count"  and  "If  we  find 
that  you  report  your  verdict  on  the  third 
count  by  your  silence  on  the  other  counts  we 
shall  infer  that  your  verdict  is  favorable  to 
tbe  defendant  on  the  first  and  second  counts." 

The  return  of  a  verdict  on  the  third  count 
under  this  charge  might  well  hare  been 
ground  for  a  motion  to  have  the  Jury  asked 
by  the  court  if  they  bad  found  for  the  de- 
fendant on  the  first  and  second  coonts,  and 
If  they  said  that  they  had,  to  have  them 
amend  their  verdict  and  render  one  for  the 
defendant  on  those  two  counts.  But  this  was 
not  done.  No  verdict  has  been  rendered  on 
those  counts.  For  all  we  know  no  verdict 
was  rendered  on  tbe  first  and  second  counts 
because  tbe  Jury  did  not  agree  on  those 
counts. 

Exception  to  order  OTermltng  demorra 
overruled; 

Exception  to  charge  to  Jury  sustained. 
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(US  N.  T.  101.) 

PEABODT  et  al.  ▼.  LONG  AORBJ  8QUAEB 
BLDO.   CO. 

(Court  of  Appeals  of  New  Tork.     March  13, 
1907.) 

Lahdlobd  and  Tenant  —  Disposoessioii  or 
Tenant— Default  in  Rsnt  and  Tases. 
Under  Code  Civ.  Proc.  i  2256,  a  tenant  un- 
der a  lease,  having  at  least  five  years  unexpired 
term,  disposaessed  for  the  nonpaTinent  of  rent, 
may  redeem  within  a  year,  and,  under  section 
2254,  he  may  stay  proceedings  to  dispossess  him 
.for  the  nonpayment  of  taxes  or  rent  by  paying 
it;  there  being  no  right  of  redemption  on  dis- 
possession for  nonpayment  of  taxes.  Held, 
where  landlords  sued  to  dispossess  a  tenant 
tinder  such  a  lease  for  default  in  payment  of 
rent  and  taxes,  and  the  tenant,  while  the  pro- 
ceeding was  pending,  paid  the  taxes,  that  the 
final  order  of  dispossession  should  have  been 
based  only  upon  the  rent  default,  and  not  upon 
the  default  in  the  payment  of  taxes ;  the  ten- 
ant's right  to  redeem  from  the  rent  default  not 
being  affected  because  the  landlords  sued  for 
both  defaults  in  one  proceeding,  and  that  the 
tenant's  failure  to  pay  the  costs  of  the  pro- 
ceeding did  not  affect  its  right  to  have  stricken 
out  of  the  order  reference  to  the  default  in 
payment  of  taxes,  since  Judgment  would  natu- 
rally go  against  it  for  costs  on  the  rent  default 
Gray  and  Bartlett,  JJ.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department. 

Action  by  Charles  A.  Peabody  and  others, 
trustees,  against  the  Long  Acre  Sauare  Build- 
ing Company.  From  an  order  of  the  Appel- 
late DlTiston  (08  N:  T.  Supp.  242,  112  App. 
Div.  114),  aflarmlng  an  order  of  the  Appel- 
late Term  (94  N.  Y.  Supp.  507),  affirming  a 
flnel  order  of  tiie  llmilclpal  Court,  defendant 
appeals.  Orders  of  Appellate  Division  and 
Appellate  Term  reversed,  and  order  of  the 
Mnitdpal  Ciourt  modified. 

Alton  B.  Parker  and  Warren  Leslie,  for  ap- 
pellant.   William  O.  Choate,  for  respondents. 

CULLBN,  OL  J.  This  proceeding  was  In- 
stituted by  the  respondents,  as  landlords, 
against  the  appellant,  who  held  possession 
of  certain  premises  In  the  dty  of  New  YoA 
under  a  lease  for  the  term  of  20  years  from 
November  1,  1902,  at  an  annual  rent,  until 
May  1, 1918,  of  $16,200 ;  the  tenant  covenant- 
ing to  pay  all  taxes  and  assessments.  Tl^e 
proceeding  was  founded  on  a  default  by  the 
tenant  in  the  payment  of  a  quarterns  rent  due 
on  the  1st  day  of  May,  1904,  and  a  failure 
to  pay  the  annual  taxes  for  the  year  1903. 
The  teaant  answered,  and  the  proceedings 
were  adjourned.  Pending  the  adjournment, 
the  tenant  paid  and  discharged  the  taxes. 
Tber«  was  no  substantial  defense  to  the  alle- 
gation of  default  In  payment  of  the  rent. 
Thereupon  the  Judge  of  the  Municipal  Court 
made  a  final  order  awarding  delivery  of  the 
premises  to  the  landlord  "by  reason  of  the 
tenant's  nonpayment  of  said  rent  and  said 
taxes,  together  with  the  costs."  On  appeal 
tills  order  was  affirmed  by  the  Appellate 
Term  of  the  Supreme  Court,  and  also  by  the 
Appellate  Division  of  the  First  Department, 
In  each  instance  by  a  divided  court,  and  an 
80  N.H.-42 


appeal  is  taken  to  this  court  by  leave  of  the 
Appellate  Division. 

On  examining  the  record.  It  appears  that, 
over  the  objection  and  exception  of  the  ten- 
ant, the  Imposition  of  the  tax  and  its  nonpay- 
meat  was  proved  solely  by  the  evidence  of  a 
witness  as  to  what  he  had  seen  In  the  tax 
roll.  It  is  at  lea.<it  doubtful  whether  this  evi- 
dence was  competent  for  the  purpose  for 
whlcb  it  was  offered;  but,  as  the  learned 
counsel  for  the  appellant  asks  that  the  merits 
of  the  controversy  be  decided,  we  shall  not 
discuss  the  question  nor  consider  the  technic- 
al objections  presented  to  the  Appellate  Divi- 
sion. The  appellant  seelDs  on  this  appeal 
only  to  modify  the  final  4»der  of  the  Munici- 
pal Court  by  striking  out  the  statement  that 
the  tenant  Is  dispossessed  for  nonpayment  of 
taxes.  The  objection  Is  not  formal,  but  sub- 
stantial, for,  by  section  2266  of  the  Code  of 
Civil  Procedure,  where  at  the  time  the  tenant 
is  dispossesaed  there  remains  unexpired  five 
years  or  more  of  the  demised  term,  the  ten- 
ant may,  within  a  year  redeem  by  paying  the 
rent  In  arrears.  There  Is  no  similar  provi- 
sion in  favor  of  a  tenant  dispossessed  for 
default  in  the  payment  of  taxes,  and  It  bar 
been  held  that  there  is  no  right  of  redemption 
In  such  a  case.  Witty  v.  Acton,  68  Hun,  652, 
12  N.  T.  Supp.  757.  The  appellant  contends 
that  It  will  be  barred  from  any  right  to  re- 
demption by  the  form  of  the  final  order  In 
this  proceeding,  and  therefore  sedts  Its  modi- 
fication. 

We  are  of  opinion  that  the  appellant  was 
entitled  to  the  modification  sought  Sum- 
mary proceedings  to  recover  the  possession 
of  land  were  first  brought  into  existence  In 
this  state  by  chapter  194,  p.  176,  of  the  Laws 
of  1820,  and  were  limited  to  two  cases: 
First,  the  expiration  of  the  tenant's  term; 
second,  default  In  the  payment  of  rent  In 
the  latter  case  th^  could  be  maintained  only 
where  there  was  not  sufficient  distress  on 
the  premises  to  satisfy  the  rent  It  was  not 
coextensive  with  the  landlord's  right  to  main- 
tain ejectment,  and  could  not  be  maintained 
for  a  breach  of  any  other  covenant  of  the 
lease  than  that  to  pay  rent  Oakley  v. 
Scboonmaker,  15  Wend.  226 ;  Beach  v.  Nixon, 
9  N.  Y.  85.  In  1846  distress  for  rent  was 
abolished,  and  in  1849  the  provisions  requir- 
ing the  absence  of  sufficient  distress  as  a  con- 
dition for  the  maintenance  of  summary  pro- 
ceedings was  repealed.  The  scope  of  these 
proceedings  has,  from  time  to  time,  been  en- 
larged so  as  to  Include  other  cases,  such  as 
those  of  a  purchaser  at  a  sale  on  execution 
or  on  a  foreclosure  by  advertisement  and  the 
like,  but  it  has  never  been  enlairged  so  as  to 
include  generally  all  cases  where  ejectment 
would  lie.  By  chapter  162,  p.  119,  of  the 
Laws  of  1840,  the  proceedings  could  not  be 
maintained  when  the  unexpired  part  of  the 
demised  term  exceeded  five  years.  The  last- 
mentioned  statute  was  repealed,  and  in  lieu 
thereof  a  tenant  was  given  the  right  of  re- 
demption, which  still  exists  onder  aectloo 
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2250  of  tbe  Ooda.  Under  aectlon  2254,  when- 
ever a  final  order  Is  made,  the  tenant  may 
stay  the  Issue  of  the  warrant  and  further 
proceedings  by  payment  of  the  taxes  or  rent, 
as  to  which  he  may  be  In  default.  There- 
fore, had  these  proceedings  been  Instituted 
against  the  appellant  for  default  In  payment 
of  taxes,  it  could  have  paid  those  taxes  and 
terminated  the  proceedings.  Had  the  pro- 
ceedings been  instituted  for  nonpayment  of 
rent,  then  the  appellant,  though  unable  to 
pay  the  rent,  would  have  a  year's  time  In 
which  to  redeem. 

But  the  contention  of  the  respondents  la 
that,  proceedings  having  been  instituted  for 
both  defaults,  the  dispossession  of  the  appel- 
lant Is  final,  and  it  la  on  this  ground  that 
the  decisions  below  have  proceeded;  that  is 
to  say,  that  In  such  eases  the  tenant  must 
pay  both  taxes  and  rent,  or  lose  all  Interest 
in  the  premises.  We  cannot  accede  to  this 
position.  By  authorising  summary  proceed- 
ings for  nonpayment  of  taxes  It  could  not 
have  been  the  Intent  of  the  Legislature  to  In 
any  degree  impair  the  tenant's  right  of  re- 
demption after  a  dispossession  for  unpaid 
rent  Tet,  II  the  doctrine  which  has  prevail- 
ed below  Is  to  stand,  this  result  has  been 
most  efTectually  accomplished.  It  Is  urged 
that  the  default  In  leat  and  default  In  taxes 
was  but  a  single  default.  We  think  not 
They  are  essentially  different  In  their  char- 
acter because  the  results  that  flow  from  them 
are  dlfiFcrent  The  Judgment  for  one  cause 
la  for  a  redeemable  annulment  of  the  lease, 
for  the'  other  it  Is  for  an  Irredeemable  annul- 
moit  Therefore  the  defaults  are  essential- 
ly distinct  By  joining  both  defaults  In  a 
single  proceeding,  the  tenants  cannot  be  de- 
prived of  any  right  they  wonld  have  had,  had 
separate  proceedings  been  instituted.  If  the 
effect  of  the  Joinder  Is  such  as  the  courts  be- 
low have  held,  It  seems  to  us  a  conclusive  ar- 
gtmient  that  both  defaults  cannot  be  Joined 
In  the  same  proceeding.  It  Is  not  however, 
necessary  to  determine  that  question.  If  sep- 
arate defaults,  different  In  their  character 
and  results,  can  be  united  In  a  single  pro- 
ceeding, we  are  of  dplnlon  that  the  tenant 
mnst  In  that  proceeding  have  the  right  to  ob- 
tain relief  from  any  of  the  defaults  on  com- 
plying with  the  conditions  specified  in  section 
2294  of  the  Code,  in  the  same  manner  as  If 
the  proceeding  had  been  brought  on  that  de- 
fault alone.  To  protect  its  rights  it  Is  there- 
fore necessary  that  the  final  order  awarding 
Judgment  should  specify  and  be  based  only 
upon  the  default  or  defaults  from  which  the 
tenant  has  not  relieved  itself.  Otherwise 
the  final  order  or  Judgment  in  the  proceed- 
ing against  It  would  be  conclusive  against 
the  tenants  In  other  actions.  Jarvls  v. 
Driggs,  89  N.  X.  143;  Reich  v.  CJochran,  161 
N.  y.  122,  45  N.  E.  867,  37  L.  R.  A.  806,  56 
Am.  St  Rep.  607. 

The  objection  that  the  tenant  should  have 
also  paid  the  costs  of  the  proceeding  is  with- 
out forcew    Judi^oit  would  necessarily  go 


against  it  for  the  default  In  the  rent  and 
that  Judgment  wonld  Include  costs.  The 
tenant  could  not  be  required  to  pay  tbeae 
costs  twice. 

The  orders  of  the  Appellate  Division  and 
Appellate  Term  should  be  reversed,  and  the 
order  of  the  Municipal  Court  modified  tuf 
striking  therefrom  the  reference  to  taxes, 
with  costs  to  appellant  in  this  court  onlj. 

HAIGHT,  VANN,  WERNER,  and  CHASE, 
JJ..  concur.  GRAY  and  EDWARD  T.  BART- 
LETT,  JJ.,  dissent 

Ordered  accordingly. 

(188  N.  T.  Ut.) 
MANHATTAN  LIFE  INS.  CO.  ▼.  JOHNSON 

et  al. 

(Court  of  Appeals  of  New  York.     March  12, 
1907.) 

UsuBT  —  MoBTOAOBS— Vauditt— AaaEBcnre 
FOB  Loan  Madb  in  Anothxb  Statb- 

Usnty  Law,  1  Rev.  8t  p,  7T2,  pt  2,  e.  4« 
tit  8,  I  6,  as  amended  by  Laws  1837,  p.  486.  c 
430,  providing  that  all  bonds,  bills,  notes,  and 
other  contracts  or  securities,  whereby  there  shall 
be  reserved  any  greater  sum  or  gieator  value  for 
the  loan  or  forb^rance  of  anv  monev.  etc,  than 
is  prescribed  in  the  act  shall  be  void,  does  not 
render  invalid  a  deed  of  property  in  the  state 
given  to  sectira  the  payment  of  valid  notes  exe- 
cuted and  payable  in  another  state,  although  the 
agreement  for  the  loan  was  nsorions  under  tha 
l^ws  of  the  ttat*. 

Appeal  from  Supreme  Court  Appellate 
Division,  First  Department 

Action  by  the  Manhattan  Life  Insurance 
Company  against  George  T.  Johnsmi  and  oth- 
ers. From  the  Judgment  (101  N.  Y.  Svpp.  6t9. 
defendant  William  G.  Dew^  appeala.  Af- 
firmed. 

Wilbur  F,  Earp,  for  appellant  Arthur  S. 
Luria,   for  respondent 

GRAT,  J.  This  Is  a  proceeding  for  the  dis- 
position of  certain  surplus  moneys  arising 
upon  the  sale  of  lands  In  the  city  of  New  Y«-k. 
made  pursuant  to  a  decree  In  foreclosure  of 
the  plalntltTs  mortgage.  The  property  had 
been  deeded  to  Kellogg,  this  respondent  by 
Dewey,  this  appellant  as  collateral  securltr 
for  the  payment  of  the  latter's  notes.  The 
parties  were  residents  of  Springfield,  Mass., 
and  the  loans  of  moneys  to  Dewey  were  made 
upon  his  notes,  which  wore  dated  and  de- 
livered there  and  made  payable  at  a  bank  In 
that  city.  One  of  the  notes  thus  glvai  rep- 
resented  a  bonus  to  Kellogg,  but  all  claim 
upon  It  was  expressly  waived.  What  Dew^ 
deeded  to  Kellogg  the  New  York  real  estate 
to  secure  the  payment  of  bis  notes,  a  stlpnlsr 
tltm  was  made  between  them,  reciting  the 
fact  of  the  deed  helng  security  for  the  loans, 
and  providing  that  the  property  should  be  re- 
conveyed  to  Dewey  upon  the  payment  of  the 
notes.  Creditors  of  Dewey  brought  an  ac- 
tion and  procured  It  to  be  adjudged  that  as 
between  him  and  Kellogg,  the  deed  was  a 
mortgage,  and  that  Dewey  was  the  legal 
owner  of  the  property.    Upon  the  sal*  had  la 
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foreclosure  of  the  plaintiff's  mortgage,  aab- 
Jeet  to  which  the  property  had  been  conveyed 
to  Kellogg,  the  portion  of  the  surplus  pro- 
ceeds applicable  upon  Keilogg's  interest  as 
grantee,  or  mortgagee,  was  claimed  by  him 
In  satisfaction  of  Dewey's  tmpald  notes; 
frhlle  Dewey  or  his  creditors  claimed  them 
upon  the  ground  that  Keilogg's  mortgage  waa 
tainted  with  usury  and  was  void.  The  courts 
below  have  sustained  Keilogg's  claim;  hold- 
ing, in  effect,  that,  as  it  was  not  shown  that 
the  agreemmt  for  the  loan  was  usurious  un- 
der the  laws  of  Massachusetts,  the  validity 
of  the  deed  to  sectire  the  loan  could  not  be 
affected,  because  under  the  laws  of  New  York 
tbe  principal  transaction  would  have  been 
aroided  for  usury.  No  evidence  was  given 
aa  to  tbe  law  of  Massachusetts  concerning 
naory.  and  It  was  not  attempted  to  prove  the 
eoDtract  to  be  Illegal  In  that  state.  The  valid- 
ity of  tbe  agreement  between  the  parties,  as  de- 
terminable by  the  law  of  the  place  where  made, 
l8  conceded;  but  the  appellant  insists  that, 
while  the  notes  for  the  moneys  actually  loaned 
may  be,  legally.  Indisputable,  the  deed  by  way 
of  collateral  security  Is,  nevertheless,  avoided 
under  our  usury  law.  His  argument  is  found- 
ed upon  the  declaration  of  our  statute  of  ua- 
niy  and  upon  tbe  authority  of  the  early  case 
of  Chapman  v.  Bobertson,  6  Paige  (N.  X.)  627. 
The  provision  of  the  usury  law  is  that:  "All 
bonds,  bills,  notes,  assurances,  conveyances, 
all  other  contracts  or  securities  whatsoever 
*  *  *  whereupon  or  whereby  there  shall  be 
lesenred  or  taken,  or  secured,  *  *  *  any 
greater  sum,  or  greater  value,  for  the  loan  or 
forbearance  of  any  money,  goods  or  other 
things  in  action,  than  is  above  prescribed,  shall 
be  void."  1  Rev.  St  p.  772,  pt  2,  c.  4.  tit  3, 
I  6,  as  amended  by  Laws  1837,  p.  486,  c.  430. 
I  do  not  think  that  this  statute  has  any 
bearing  upon  the  case  of  a  transaction,  or 
agreement,  between  the  parties,  valid  In  the 
foreign  Jurisdiction  where  made.  Under  our 
law  the  deed  by  Dewey  was  perfectly  valid  on 
its  face  and  conveyed  a  perfect  title  to  Kel- 
logg. To  establish  its  Invalidity,  whether  as 
a  deed,  or  as  a  mortgage.  It  was  necessary 
for  the  former,  in  order  to  defend  against  its 
operation,  to  set  up  and  to  prove  that  the  In- 
strument was  given  In  pursuance  of  an  agree- 
ment, which  was  usurious,  and  therefore 
vitiated  the  conveyance.  What  we  are  asked 
to  hold  is  that  the  law  of  the  place,  where 
tbe  property  happens  to  be,  shall  govern, 
rather  than  the  law  of  the  place  where  the 
loan  was  made,  of  which  the  conveyance  was 
but  an  Incident  In  my  opinion,  tbe  meaning 
or  intent  of  oar  usury  statute  is  that  the 
validity  of  tbe  conveyance  or  mortgage  Is 
determined  by  the  validity  of  the  agreement 
of  the  parties,  and  I  think  the  law  of  the 
place  of  Its  making  governs  as  to  that  As 
the  defense  of  usury  is  a  personal  one,  the 
conveyance  was  unassailable,  until  the  de- 
fense was  set  up  by  the  borrower,  and  then 
the  settlement  of  the  Issue  was  referable 
to  the  law  of  the  place  where  the  principal 


transaction  was  bad.  The  giving  of  security 
was  bnt  an  incident  of  the  agreement  of  tbe 
parties,  for  It  waa  but  a  means  of  securing 
what  was  agreed  to  be  done.  It  did  not  af- 
fect the  fulfillment  of  the  agreement,  and,  if 
that  la  unassailable,  bow  can  the  defense  of 
usury  In  the  agreement  for  the  loan,  or  for- 
bearance, of  money  be  made  out?  Mani- 
festly, It  cannot  be.  The  borrower  could  not 
show  that  the  loan  to  him  was  so  affected 
by  usury  that  the  repayment  of  the  principal 
sum  was  unenforceable.  The  case  of  Chap- 
man V.  Robertson,  supra.  If  we  assume  that  It 
lays  down  tbe  rule  that  tbe  lex  situs  governs, 
as  the  appellant  contends,  Is  not  controlling 
upon  OS  as  an  authority.  A  resident  of  the 
state  of  New  York  had  applied  to  a  resident 
of  Oreat  Britian  for  A  loan  upon  his  bond, 
secured  by  mortgage  upon  New  York  real 
estate.  In  proceedings  to  foreclose  tbe  mort- 
gage, the  defense  was  Interposed  that  by  the 
English  law  the  loan  was  usurious.  Chan- 
cellor Walworth  held  that  the  mortgage  "be- 
ing valid  by  the  lex  situs,  which  Is,  also,  the 
domicile  of  the  mortgagor.  It  is  the  duty  of 
the  court  to  give  full  effect  to  the  security." 
That  the  case  was,  probably,  regarded  as 
exceptional  In  Its  facts  appears  from  the 
statement  by  the  chancellor  that:  "It  was  a 
contract  partly  made  In  this  state  and  partly 
in  England.  And,  being  actually  made  In 
reference  to  our  laws  and  to  tbe  rate  of  In- 
terest allowed  here.  It  must  be  governed  by 
them  In  the  construction  and  effect  of  the 
contract  as  to  its  validity."  It  differs  from 
this  case  in  the  respects  of  the  agreement 
having  been  partly  made  In  England,  and 
partly  here  by  residents  of  the  respective 
countries  and,  also,  of  tbe  money  being  pay- 
able generally.  In  this  transaction  tbe  agree- 
ment was  wholly  made  in  Massachusetts 
by  residents  of  that  state,  and  the  money 
was  to  be  repaid  there.  The  differences  may 
be  unimportant  and  may  not  l>e  determining. 
The  decision,  however,  has  not  escaped  criti- 
cism. In  holding  that  the  contract  was  to  be 
governed,  in  the  enforcement  of  the  security 
for  its  performance,  by  the  lex  situs,  and  it 
has  been  regarded  as  irreconcilable  with  oth- 
er cases.  Story  on  Conflict  of  Laws,  S  293c; 
Cope  V.  Alden,  63  Barb.  (N.  Y.)  350 :  Dickin- 
son V.  Edwards,  77  N.  Y.  673,  S86,  S3  Am. 
Rep.  671. 

The  rule  of  law  upon  tbe  facts  of  this  case 
sbonld  be  regarded  as  settled  upon  very  pre- 
cise authority.  In  Cope  v.  Wheeler,  41  N.  Y. 
803,  the  defendant  bad  made  a  loan  to  the 
plaintiff  upon  the  latter's  bond,  secured  by 
a  mortgage  of  lands  In  the  state  of  Wisconsin. 
The  mortgage  was  foreclosed  and  a  surplus 
resulted  from  the  sale,  to  recover  which  the 
action  was  brought  The  defense  was  made 
that  the  loan  waa  usurioiis  under  our  law,  and 
that  the  bond  and  mortgage  were  avoided. 
Tbe  question  wa9  stated  as  t>eing  whether 
"the  bond  and  mortgage  were  a  New  York 
or  a  Wisconsin  contract."  It  was  held  to  be 
a  Mew  York  contract,  because,  in  the  lao- 


Digitized  by 


Google 


660 


80  NORTHEl^T^RN  BBFOBTBB. 


CN.T. 


gnage  of  Jndge  James :  "At  the  time  of  pe- 
gotfating  and  executing  the  $1,000  bond  and 
mortgage,  botb  parties  resided  In  this  state. 
The  agreement  for  the  loan  was  made  hera 
The  Instmments  were  executed  here.  The 
money  pe'-l  here,  and  the  excess  of  Interest 
received  here.  Although  the  land  covered  by 
the  mortgage  was  situate  In  the  state  of  Wis- 
consin, yet  neither  bond  or  mortgage  named 
any  place  of  payment,  and  hence  the  same 
were  payable  here,  where  the  parties  resid- 
ed." Judge  WoodrufiF,  also,  speaking  In  the 
same  case,  observed  that:  "Nothing  is  better 
settled  than  that  the  mere  fact  that  collateral 
security  for  the  payment  of  a  debt,  contract- 
ed here  and  payable  here,  Is  real  property 
situated  in  another  state,  does  not  change 
the  place  by  the  law  of  which  the  validity 
of  the  contract  is  to  be  tested."  Further,  and 
pertinently,  he  observes  that:  "No  doubt  It 
is  possible  for  parties  in  this  state  to  make 
a  contract  of  loan  and  advance  with  such 
reference  to  a  foreign  law  that  the  latter  will 
govern  Its  construction  and  legal  effect  But 
that  rule  does  not  Import  that  the  parties, 
by  a  mere  mental  operation,  can  import  the 
law  of  another  state  Into  this  for  the  purpose 
of  altering  the  character  of  a  loan  made  here, 
and  to  be  here  returned,"  etc.  The  general 
rule  of  law  in  this  state  Is  that  a  "purely 
personal  contract  is  to  be  governed  by  the 
law  of  the  place  where  by  Its  terms  It  Is  to 
be  performed."  Per  Folger,  J.,  in  Dickinson 
V.  Edwards,  77  N.  X.  5S7.  The  doctrine  of 
Curtis  r.  Leavitt,  15  N.  Y.  9,  is  to  the  same 
effect.  It  has  been  the  general  rule  that  "the 
validity,  the  nature,  the  interpretation,  and 
the  obligations  of  contracts  are  to  be  governed 
by  the  law  of  the  place  in  which  they  are  to 
be  performed"  (Pope  v.  NIckerson,  8  Stoiy 
[C.  S.]  465,  Fed.  Gas.  No.  11,273),  and  Its  ap- 
plication to  the  case  at  bar  Is  demanded  by 
every  consideration  of  Justice.  The  disposi- 
tion of  these  surplus  moneys  is  made  upon 
equitable  principles,  and  It  would  be  highly 
inequitable  to  bold,  the  parties  having  validly 
contracted  In  their  own  jurisdiction,  that  the 
collateral  security  for  its  performance  should 
be  defeated  because  of  Its  situation  In  a  for- 
eign Jurisdiction,  whose  laws  would  have  af- 
fected the  contract,  if  made  there. 

But  we  find  further  authority  In  point  in 
the  decision  of  the  United  States  Supreme 
Court,  in  De  Wolf  v.  Johnson,  10  Wheat  367, 
6  li.  Ed.  343.  The  question  arose,  in  an  ac- 
tion for  the  foreclosure  of  a  mortgage,  wheth- 
er the  transaction  of  the  parties,  in  which  the 
mortgage  originated,  was  tainted  with  usury 
in  the  giving  of  a  premium,  or  bonus,  for  the 
loan.  That  required  a  consideration  of  the 
effect  of  an  earlier  contract,  which  had  been 
entered  into  In  the  state  of  Rhode  Island, 
and  which  had  been  secured  by  a  conveyance 
of  land  In  Kentucky.  By  the  usury  laws  of 
the  latter  state  the  contract  was  void,  while 
the  laws  of  the  former  state  merely  im- 
posed a  penalty  for  the  offense  of  taking  more 
than  6  per  cent  interest    So  far  as  it  is  ma- 


terial to  oar  present  discussion,  it  waa  beld 
that:    "With  regard  to  the  locality  of  the 
contract  of  1815,  we  have  no  doubt  that  It 
most  be  governed  by  the  law  of  Rhode  Is- 
land.   The  proof  is  i>ositlve  that  it  was  en- 
tered Into  there,  and  there  Is  nothing  that  can 
raise  a  question  but  the  circnmatance  of  ita 
making  a  part  of  the  contract,  that  it  should 
be  secnred  by  conveyances  of  Kentucky  land. 
But  the  point  Is  established  that  the  naere 
taking^  of  foreign  security  does  not  alter  the 
locality  of  the  contract  with  regard  to  the 
legal  interest    Taking  foreign  security  does 
not  necessarily  draw  after  it  the  consequence 
that  the  contract  Is  to  be  fulfilled  where  the 
security  is  taken.    The  legal  fnlfllhnent  of  a 
contract  of  loan,  on  the  part  of  the  borrower, 
is  repaymrat  of  the  money,  and  the  security 
given  is  but  the  means  of  secnrtaig  what  be 
has  contracted  for,  which.  In  the  eye  of  the 
law,  is  to  pay  where  he  borrows,   unless 
another  place  of  payment  be  expressly  des- 
ignated by  the  contract"   The  doctrine  of  De 
Wolf  T.  Johnson  was  followed  In  Coghlan 
v.  So.  Car.  R.  R.  Co.,  142  D.  S.  101,  110.  12 
Sup.  Ct  160,  85  L.  Ed.   95L     The  rule  Is 
similarly  stated  upon  this  authority  by  Jndge 
Story,  in  bis  work  on  the  Conflict  of  Laws,  f 
287.     Jodge  Story,  In  section  293,  farther 
states  that  where  the  due  performanoe  of  a 
contract  is  secured  by  mortgage  upon  property 
sitoated  In  any  country  where  the  Interest 
Is  lower,  It  Is  not  affected,  "for  it  Is  col- 
lateral to  such  contract  and  the  Interest  be- 
ing reserved,  according  to  the  place  where 
the  contract  is  made  and  to  be  executed,  there 
does  not  seem  to  be  any  valid  objection  to 
giving  collateral  security  elsewhere  to  enforce 
and  secure  the  due  performance  of  a  legal 
contract"    Chancellor  Kent  states  the  rule 
that  the  law  of  the  place  where  the  contract 
Is  made  Is  to  determine  the  rate  of  interest 
although  the  loan  is  secured  by  a  mortgage  of 
lands  in  another  state,  unless  there  be  cir- 
cumstances to  show  that  the  parties  bad  In 
view  the  laws  of  the  latter  place  In  regard  to 
Interest    2  Kent's  Com.  46a 

I  think  this  case  has  been  correctly  decid- 
ed, and,  as  no  other  point  demands  oar  con- 
sideration, I  advise  the  affirmance  of  the 
order  appealed  from,  with  costs. 

EDWARD  T.  BARTLETT,  HAIOHT, 
VANN,  WERNER,  and  CHA8B,  JJ.,  ooncnr. 
CUIiLBN.  O.  J.,  ooncnrs  in  result 

Order  affirmed. 


(US  N.  T.  UU 

CORCORAN  V.  CITY  OF  NEW  YORK. 

(Court  of  Appeals  of  New  York.     Maich  IS, 
1907.) 

L  McmoiPAj.  CoHFORATioNs  —  Dahoskoits 
PI.ACE  ON  Stbekt— Insufficient  Liohtino. 
Bividence  In  an  action  for  damages  from  an 
aatomobile  running  over  on  embankment,  in  the 
nighttime,  where  a  street  terminated  just  ia 
front  of  a  sheer  declivity,  held  sufficient  to  go 
to  the  jury  on  the  question  of  the  place  being 
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insuflSdently  lighted,  ao  tt  to  make  the  city 
Uable. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Municipal  Corporations,  (  1749.] 

2.  Same— CoNTBiBUTOBT  Neoliobncs. 

A  traveler  on  a  street  has  a  right  to  assnme 
that  ail  the  parts  thereof  intended  for  travel 
are  safe,  so  that  negligence  is  not  impntable 
to  him  if  he  fails  to  discern  an  unknown  and 
concealed  danger  at  the  very  instant  necessary 
to  prevent  an  accident. 

[Ed.  Note.— For  cases  in  potait,  see  Cent.  DiK- 
vol.  36,  Municipal  Corporations,  (  1678.] 

Cullen,  C  J.,  aad  Haight  and  Vann,  JJ., 
dissenting. 

Appeal  from  Supreme  Court,  Appellate 
Division,  FiTBt  Department. 

Action  by  Ehnma  Corooran,  administratrix 
of  Margaret  Corcoran,  deGeosed,  against  the 
city  of  New  York.  EVom  a  Judgment  of  tbe 
Appellate  Term  (99  N.  Y.  Snpp.  1136),  affirm- 
ing by  a  divided  court  a  Judgmrat  of  the 
Trial  Court,  dismissing  the  complaint,  plain- 
tlflf  appeals.    Reversed,  and  new  trial  granted. 

Shortly  after  midni^  of  October  6,  1904, 
an  automobile  containing  plalntilTa  Intestate 
and  eight  other  persons  crashed  through  a 
fence  which  extended  across  the  westerly  end 
of  Jerome  avenue,  in  the  city  of  New  York, 
falling  over  a  sheer  declivity  to  a  depth  of 
between  20  and  SO  feet  just  bieyond  the  fence, 
and  landing  on  tbe  tracks  of  the  New  York 
Central  Railroad  Company,  where  the  auto- 
mobile and  the  party  which  had  occupied  It 
were  run  down  by  a  passing  train,  and  Hie 
plaintiers  Intestate  was  killed.  This  action 
was  brought  against  the  city  of  New  York 
to  recover  the  damages  occasioned  by  that 
death.  The  negligence  charged  in  the  com- 
plaint against  the  defendant  Is  that  the  lat- 
ter failed  to  properly  Uglit  and  gnard  the 
street  at  the  point  of  this  declivity,  and  these 
allegations  are  put  in  issue  by  the  answer. 
At  the  close  of  the  plaintifTs  case  tbe  learned 
trial  conrt  dismissed  the  complaint  upon  the 
ground  that  no  negligence  had  been  estab- 
lished against  the  defendant,  and  the  Judg- 
ment entered  upon  that  dedslon  was  affirmed 
at  the  Appellate  Division,  with  two  of  the 
jostices  dissenting.  Further  facts  appear  In 
the  opinion. 

Dudley  R.  Horton,  for  appellant  William 
B.  Ellison,  Corp.  Counsel  (Theodora  Connoly 
and  Royal  B.  T.  Rlggs,  of  counsel),  for  re- 
spondent. 

WERNER,  J.  (after  stating  the  facts). 
Jerome  avenue  is  one  of  the  public  streets 
In  the  city  of  New  York.  Its  general  direc- 
tion Is  north  and  south,  but  as  it  approaches 
the  Barlem  river  from  the  nortb  it  turns 
westerly  and  ends  abruptly  at  the  New  York 
Central  Railroad  Company's  tra<^  whldi,  at 
this  point,  border  on  the  Harlem  river  at  a 
level  of  from  20  to  30  feet  below  the  surface 
of  the  adjacent  streets.  Prior  to  1805  the 
old  McComb's  dam  bridge  formed  a  continua- 
tion of  Jerome  avenue  and  connected  it  with 
the  Island  of  Maubattan  on  the  south  side 
of  the  Harlem.    At  some  time  in  that  year 


tbe  old  bridge  was  removed,  leaving  Jerome 
avenue  to  terminate  abruptly  as  above  de- 
scribed, and  some  six  or  seven  years  before 
tbe  trial  of  this  action  the  defendant  had 
oected  across  this  abmpt  end  of  Jerome 
avenne  a  picket  fence  about  six  feet  high, 
which  extended  across  the  whole  width  of 
the  street  This  fence  was  close  to  the  end 
of  the  declivity,  and  converted  this  part  of 
the  street  into  a  cul-de-sac  Extending  across 
a  part  of  the  street,  at  a  i>oInt  about  four 
feet  easterly  from  the  fence  in  question,  was 
what  Is  known  as  a  "guard  rail,"  constructed 
of  upright  chestnut  posts,  six  Inches  In  di- 
ameter, connected  at  tbe  top  and  about  mid- 
way between  the  ground  with  two  by  four 
rails.  After  tbe  old  bridge  had  been  taken 
away  a  new  bridge  was  built  across  tbe  Har- 
lem river,  with  its  easterly  approach  com- 
mencing near  the  Intersection  of  Jerome 
avenue  and  162d  street  at  a  point  about 
1,500  feet  easterly  from  the  fence  at  tbe  end 
of  the  cul-de-sac.  This  new  approach  forms 
a  continuation  of  Jerome  avenue,  which  now. 
converges  southerly  on  a  curve  and  crosses 
tbe  Harlem  to  the  south  of  the  cul-de-sac, 
while  the  cul-de-sac  continues  along  the  old 
lines  of  Jerome  avenne,  which  are  slightly 
to  the  right  of  and  almost  parallel  with  tbe 
new  approach.  The  two  branches  of  Jerome 
avenue  thus  described  form  what  may  be 
termed  an  oval,  which  extends  to  the  Harlem 
river.  At  this  point  Jerome  avenue  Is  Inter- 
sected on  the  northerly  side  by  Ogden  avenue 
and  Sedgwick  avenue.  Ogden  avenue  runs 
generally  north  and  south,  and  enters  Jerome 
avenue  about  350  feet  from  tbe  picket  fence. 
Its  course  is  changed  on  the  opposite  side  of 
Jerome  avenue,  where  It  connects  with  the 
approach  to  the  new  bridge,  forming  what  is 
called  the  Ogden  avenue  approach.  The  di- 
rection of  Sedgwick  avoiue  Is  approximately 
east  and  west  and  It  enters  Jerome  avenue 
still  nearer  tbe  fence;  its  curb  line  on  the 
westeriy  or  lower  side  being  240  feet  there- 
from and  practically  opposite  the  Ogden 
avenue  approach.  From  the  Intersection  of 
these  two  avenues  with  Jerome  avenue  the 
latter  continues,  as  already  stated,  along  the 
old  lines  to  tbe  abmpt  ending  at  the  guard 
rail  and  picket  fence.  This  was  the  physical 
situation  at  the  time  and  place  of  the  acci- 
dent On  the  nlglit  in  question  the  plalntifTs 
intestate,  with  10  others,  had  been  at  a 
resort  on  110th  street  They  left  there  In 
iwo  automobiles  at  between  9  and  10  o'clock 
in  tbe  evening  and  went  to  a  roadhouse 
called  "Woodward's,"  at  177th  street  and 
Jerome  avenue.  Two  of  the  party  left  the 
latter  place  in  one  of  the  automobiles,  and  the 
other  nine.  Including  plalntilTs  Intestate,  con- 
tinued there,  dancing  and  singing  until  about 
mldnl^t  when  they  entered  the  remaining 
automobile.  Seven  of  them  got  into  the  ton- 
neau  of  the  vehicle,  and  the  front  two  seats 
were  taken  by  the  piaintiCTs  intestate  and 
one  Noyes,  who  operated  the  machina  The 
party   proceeded   along  Jerome   avenue   to- 
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wards  the  city,  and,  when  they  had  reached 
the  intersection  of  that  avenue  with  the  new 
bridge  approach  near  162d  street,  they  held 
to  the  right  or  north,  following  the  old  lines 
of  Jerome  avenue  Into  the  cul-de-Bac,  instead 
of  keeping  to  the  left  and  going  along  the 
new  approach  to  and  across  the  bridge.  This 
explains  how  they  came  into  collision  with 
the  guard  rail  and  picket  fence  with  the  re- 
salt  above  stated. 

The  foregoing  facts  were  supplemented  by 
evidence  from  which  a  jury  might  have 
found  that  to  a  traveler  in  the  darkness  of 
the  night,  who  was  unfamiliar  with  that 
locality,  there  was  nothing  to  indicate  that 
the  street  ended  at  a  dangerous  declivity  not 
more  than  250  feet  beyond  the  intersection 
of  Jerome  avenue  with  Ogden  and  Sedgwick 
avenues,  unless  there  was  sufficient  artiflcial 
light  in  the  vicinity  to  plainly  disclose  the 
situation.  It  is  obvious,  therefore,  that  the 
crucial  question  in  the  case  was  whether  this 
dangerous  place  was  sufficiently  lighted. 
As  bearing  upon  that  question,  it  was  shown 
that  there  was  an  electric  light  (since  re- 
moved) on  the  northerly  Bide  of  Jerome  ave- 
nue 117  feet  from  the  fence  and  126  feet 
from  the  place  where  the  automobile  collided 
with  the  fence.  There  were  small  maple 
trees  on  each  side  of  this  light,  the  branches 
and  foliage  of  which  somewhat  obscured  it. 
On  the  left  or  southerly  side  of  Jerome  ave- 
nue, at  the  easterly  comer  of  the  Ogden 
avenue  approach  and  a  distance  of  282  feet 
from  the  fence,  there  was  another  electric 
light,  while  there  were  others  further  to  the 
south.  The  new  bridge  which,  viewed  from 
the  cul-de-sac,  extended  diagonally  across 
the  Harlem  river,  was  brilliantly  lighted, 
and  the  lights  on  the  draw  span  were  so  di- 
rectly In  front  of  the  traveler  coming  down 
Jerome  avenue  that  th^  might  easily  have 
been  mistaken  for  lights  that  appeared  to 
be  placed  along  a  direct  continuation  of 
Jerome  avenue  to  the  west.  The  possibility 
of  such  a  mistake  was  increased  by  the  fact 
that  the  cul-de-sac  was  paved,  guttered,  and 
curl>ed.  It  was  laid  with  two  lines  of  rail- 
road tracks  close  up  to  the  fence,  and  the 
sidewalks  extended  on  either  side  to  the 
same  point  The  guard  rail  and  the  picket 
foice  were  so  weather-beaten  and  dark  in 
color  that  they  were  less  visible  in  the  night 
than  painted  structures  would  have  been. 
There  was  evidence  tending  to  show  that 
there  was  plenty  of  light  on  the  Ogden  ave- 
nue approach,  but  that  it  cast  a  very  dim 
reflection  toward  the  fence  282  feet  distant, 
and  that,  in  going  from  the  Illuminated  zone 
of  the  Ogden  avenue  approach  Into  the  more 
dimly  lighted  cul-de-sac,  the  traveler's  ability 
to  see  surrounding  objects  plainly  was  con- 
siderably decreased.  Something  like  a  month 
prior  to  the  date  of  the  accident  another  per- 
son or  party  coming  down  Jerome  avenue 
In  an  automobile  had  crashed  into  this  same 
fence  under  similar  circumstances,  and  had 
reported  the  accident  at  a  police  station. 


Horses  had  been  frequently  heard  in  the 
nighttime  to  stop  suddenly  in  front  of  the 
fence,  and  there  was  other  evidence  from 
which  the  Jury  could  have  found  that  it  was 
impossible  to  see  the  fence  in  the  nighttime 
until  very  close  to  it 

ITpon  such  evidence,  with  all  the  inferences 
fairly  deducible  therefrom,  It  seems  to  ns 
Impossible  to  escax)e  the  conclusion  that  the 
case  presoited  questions  of  fact  for  decision 
by  the  Jury.  Jerome  avenue  was  one  of  the 
public  streets  of  the  city  of  New  York.  It 
was  therefore  the  duty  of  the  municipality 
to  see  that  it  was  at  all  times  kept  in  a  rea- 
sonably safe  condition  for  travel  thereon. 
Although  it  owed  no  special  duty  to  those 
who  ride  in  automobiles,  and  was  not  an  In- 
surer of  the  travelers  using  that  street,  it 
was  at  all  times  bound  to  exercise  due  care 
to  keep  the  highway  reasonably  safe  and 
free  from  dangerous  defects.  Hunt  v.  May- 
or, eta,  of  N.  X.,  10»  N.  Y.  134,  16  N.  E. 
320;  HubbeU  V.  City  of  Yonk«8,  104  N.  Y. 
434,  10  N.  B.  858,  58  Am.  Rep.  522.  It  can- 
not be  said  that  the  city  was  under  any  duty 
to  safeguard  this  dangerous  place  with  a 
more  substantial  barricade  than  the  fence 
and  guard  rail ;  for  they  were  doubtless  snffi- 
clent  for  ordinary  emergencies  such  as  would 
be  likely  to  arise  in  the  daytime  in  the  use 
of  the  street  by  pedestrians  or  drivers  of 
horses.  But  the  streets  of  a  city  may  be  as 
freely  used  by  those  who  ride  in  automobiles 
as  by  pedestrians  or  travelereC,  and,  if  this 
cul-de-sac  was  likely  to  be  a  dangerous  place 
in  the  nighttime  to  any  class  of  wayfarers 
who  might  be  misled  Into  thinking  that  it 
would  be  a  continuation  of  the  highway,  it 
should  have  been  so  well  lighted  as  to  give 
fair  warning  that  it  was  merely  a  cul-de-sac, 
or  so  well  guarded  as  to  prevent  entrance  to 
the  point  of  danger,  for  "a  public  highway 
may  be  used  in  the  darkest  night;  a  night 
so  dark  that  the  keenest  and  clearest  vision 
may  not  be  able  to  detect  obstructions  and 
defects."  Harris  v.  Uebelhoer,  75  N.  Y.  175. 
We  think  that  the  question  wliether  the  city 
had  provided  sufficient  light  to  enable  a 
traveler  at  night  to  discern  the  guard  rail 
and  fence,  and  to  be  aware  of  the  danger 
in  time  to  avert  accident  was  one  of  fact. 
Snowden  v.  Town  of  Somerset  171  N.  Y.  99, 
63  N.  E.  952.  The  situation  disclosed  by  the 
record  was  such  as  would  have  warranted 
the  Jury  in  deciding  that  a  traveler,  although 
exercising  reasonable  prudence  and  foresight, 
might  meet  with  an  accident  at  this  place  in 
the  absence  of  more  effective  saf  egnaids  than 
those  furnished  by  the  defendant  This  con- 
clusion is  no  less  admissible  in  respect  to  au- 
tomobiles than  of  any  other  kind  of  vehicle 
rightfully  used  upon  the  public  streets.  As 
bearing  upon  that  question,  the  Jury  would 
have  had  the  right  to  consider  that  at  least 
one  similar  accident  had  previously  happened 
at  this  place  to  the  knowledge  of  some  of  the 
city  authorities,  and  that  all  the  physical 
conditions  surrounding  the  place  of  the  ac- 
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cident  were  such  aa  to  lull  the  wayfarer  into 
a  feeling  of  security  instead  of  awakening 
in   him  a  sense  of  danger. 

We  are  also  of  the  opinion  that  the  ques- 
tion of  contributory  negligence  was  one  of 
fact  for  the  consideration  of  the  Jury.  The 
automobile  was  going  at  the  rate  of  eight  to 
ten  miles  an  hour,  and  Noyes  was  shown  to 
have  been  an  experienced  and  careful  opera- 
tor. Although  the  testimony  tends  to  show 
tbat  this  automobile,  weighing  3,000  pounds, 
and  going  at  the  rate  of  from  eight  to  ten 
miles  an  hour,  could  have  been  stopped  in 
from  18  to  20  feet,  it  is  still  a  question  of 
fact  whether  under  the  conditions  which  ex- 
isted the  guard  rail  and  fence  were  visible 
from  a  sufficient  distance  to  make  such  a 
stop  possible.  It  Is  true  that  one  of  the  oc- 
cupants of  the  tonneau  testified  that  the 
fence  could  be  dlstingaisbed  at  a  distance 
of  15  feet,  but  that  Is  by  no  means  omdu- 
slve,  for  the  plalntlfT  was  entitled  to  the 
benefit  of  the  legal  principle  that  a  traveler 
on  a  city  street  has  the  right  to  assume  that 
all  the  parts  thereof  intended  for  travel  are 
safe,  and  he  is  not  open  to  the  Imputation 
of  negligence  If  be  fails  to  discern  an  un- 
known and  concealed  danger  at  the  very  in- 
stant necessary  to  prevent  an  Impending 
disaster.  Bmsso  v.  City  of  BufTalo,  00  N.  7. 
679;  McGulre  v.  Spence,  91  N.  Y.  803,  43 
Am.  Rep.  668 ;  Weed  v.  Til.  of  Ballston  8pa., 
76  N.  Y.  329;  Chlsholm  r.  State  of  New 
York,  141  N.  Y.  246,  36  N.  H.  184. 

The  Judgment  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  abide  the 
erent. 

EDWARD  T.  BARTLBTT,  WILLARD 
BARTLBITT,  and  HISOOCK,  JJ.,  concur; 
CDIiliEJN,  a  X,  and  HAIOHT  and  YANN, 
JJ.,  dissent. 

Judgment  reversed,  ete. 


(188  N.  T.  U£) 

In  re  OALDWEXL  et  aL 

(Court  of  Appeals  of  New  York.    March  12, 
1907.) 

1,  APPEAI^-RBVIBW— IKTKBMEMATB    COUBTS— 

Quxsnons  of  Fact— Conolubiveress. 
A  findimc  on  an  issue  of  fact  by  the  trial 
court,  sustained  by  the  unanimous  affirmance 
in  the  Appellate  Divirion,  ia  condnalve  upon 
the  Court  of  Appeals. 

rSSd.  Note.— For  cases  in  point  see  Cent  Dijc. 
vol.  8,  Appeal  and  Error.  81  4322-1352.] 

2.  ElXXCTTTOBB— ADVINISraATION    or    ESTATB— 

Pbovisiohs  or  Wiu^-AfpoinriaraT  or  At- 

TOBNETS. 

The  provision  in  a  will,  assumiuK  to  ap- 
point certain  attorneys  to  be  employed  by  the 
execntors.  is  properly  renrded  merely  as  the 
expression  of  a  wish  on  the  part  of  the  testator, 
which  it  is  proper  for  them  to  observe  if  they 
think  best,  but  which  otherwise  they  are  not 
bound  to  reeard. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dli;. 
voL  22,  Executors  and  Administrators.  {  834.] 


3.  CONVXBSIOIT- DiBBCTIOOT  IM    WiLI/— OpEB- 

ATION  AND  EFTECT. 

Where  a  testator  in  a  codicil  to  a  will 
directed  his  executors  to  sell  all  his  real  estate 
not  specially  bequeathed  by  the  will,  and  to 
tarn  the  same  into  money  aa  soon  as  may  be 
done  for  the  best  interests  of  his  estate,  an 
equitable  conversion  of  the  real  estate  not 
specially  disoosed  of  in  the  will  was  effected, 
and  the  proceeds  from  the  sale  of  the  real 
estate  should  be  distributed  aa  personal  prop- 
erty under  the  will. 

fBd.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  11,  Conversion,  IS  28-61.1 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  Department 

Petition  by  Frank  R.  Caldwell  and  another, 
executor  and  executrix  of  the  last  will  and 
testament  of  Charles  Oarlock,  deceased,  for 
the  settlement  of  their  accounts  as  executor 
and  executrix.  From  a  Judgment  and  order 
of  the  Appellate  Division  of  the  Supreme 
Court  (100  N.  Y.  Supp.  1109),  unanimously 
affirming  a  decree  of  the  Surrogate's  Court 
allowing  petitioners'  account  Addle  Garlock, 
individually  and  as  executrix,  appeals.  Re- 
versed, with  directions  to  modify. 

William  Rubin,  for  appellant  W.  L.  Bar- 
num,  for  respondent  Ellzal>eth  A.  Oarlock. 

WILLARD  BARTLETT,  J.  This  appeal 
brings  up  for  our  ooosideration  the  rulings 
of  the  surrogate  of  Onondaga  county  In  re- 
spect to  three  matters  in  controversy  between 
the  widow  and  executrix  of  Charles  W.  Oar- 
lock, deceased,  on  the  one  hand,  and  her 
ccexecutor  and  the  other  parties  Interested 
In  the  estate  on  the  other. 

The  will  of  Charles  W.  Oarlock  was  ex- 
ecuted on  March  13,  1903.  In  the  first  para- 
graph the  testator  directed  tbat  all  his  Just 
debts  and  funeral  expenses  be  paid.  In  the 
second  paragraph  he  bequeathed  to  bis  wife, 
Addle  Oarlock,  all  his  household  goods  and 
furniture  and  Jewelry  and  diamonds,  except 
his  diamond  stud.  In  the  third  paragraph  be 
devised  to  his  said  wife  the  use,  rents.  In- 
come, and  profits  of  his  house  No.  820  East 
Fayette  street  in  Syracuse,  for  and  during  the 
term  of  her  natural  life  If  she  should  remain 
unmarried,  and,  upon  her  death  or  remar- 
riage, to  his  son,  Frank  Oarlock,  in  fee.  Then 
follow  various  specific  legacies,  until  we  come 
to  the  seventh  paragraph,  which  reads  as  fol- 
lows: "I  give  and  bequeath  to  my  said 
wife,  Addle  Oarlock,  one-third  of  all  the  rest, 
residue  and  remainder  of  my  person  estate  of 
every  name  and  nature  whatsoever."  By  the 
eighth  paragraph  the  testator  bequeathes  to 
bis  son  EVank  Oarlock  his  diamond  stud. 
The  ninth  paragraph  is  in  the  following 
words:  "I  glve^  devise  and  bequeath  to  my 
son  Frank  OarloCk  all  the  rest  residue  and 
remainder  of  my  estate,  both  real  and  per- 
sonal, of  every  name  and  nature  whatsoever, 
to  have  and  to  hold  mito  bis  sole  use,  benefit 
and  behoof  forever."  By  the  tenth  paragraph 
the  devises  and  bequests  made  to  the  testa- 
tor's wife,  Addle  Oarlock,  are  declared  to  be 
In  lieu  of  dower.    The  eleventh  paragraph 
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confers  npon  ttie  executors  power  to  lease, 
mortgage,  sell,  and  convey  any  and  all  real 
estate  of  which  the  testator  may  die  seised, 
but  contains  no  absolute  direction  to  selL 
By  the  twelfth  paragraph  the  testator  as- 
sumes to  "appoint  Wilson  &  Wortman,  attor- 
neys at  law,  of  Syracuse,  N.  Y.,  attorneys 
for  my  estate,  upon  the  probate  of  this  my 
list  will  and  testament,  and  upon  all  other 
matters  wherein  my  executors  shall  require 
legal  services  or  advice  in  the  settlement  of 
my  estate."  The  testator's  cousin,  Franfc 
Caldwell,  was  appointed  executor,  and  his 
wife,  Addle  Garlock,  executrix  of  the  will. 
On  May  23,  1003,  the  testator  executed  a 
codicil,  the  first  paragraph  of  which  reads  as 
follows:  "I  direct  my  executors  to  sell  all 
my  real  estate  not  specially  bequeathed  by 
my  said  last  will  and  testament  of  which  1 
may  die  seised  and  to  turn  the  same  Into 
money,  as  soon  as  It  may  be  done  for  the 
best  Interests  of  my  estate."  The  codicil  con- 
tains some  specific  bequests  not  involved  in 
this  litigation.  The  only  other  provision  ma- 
terialto  be  considered  is  the  third  number- 
ed paragraph,  which  Is  In  these  words:  "I 
give  and  bequeath  to  Oakwood,  a  cemetery 
association  of  the  city  of  Syracuse,  N.  X., 
$100,  the  annual  Income  thereof  to  be  used 
for  the  care  of  .my  burial  lot  In  said  ceme- 
tery." 

The  burial  lot  referred  to  in  the  codicil  had 
belonged  to  the  testator  for  many  years  prior 
to  his  death,  and  there  were  burled  therein 
the  body  of  bis  first  wife,  the  body  of  a 
daughter,  and  the  body  of  a  sister-in-law. 
Su£Elclent  space  still  remained  In  this  lot  for 
the  burial  of  three  more  bodies.  Instead  of 
burying  the  body  of  the  testator  there,  his  ex- 
ecdtiUx  caused  his  remains  to  be  interred  in 
another  lot  in  the  same  cemetery,  which  she 
purchased  for  the  purpose  at  an  earpendlture 
of  $191.90;  and  this  aimount  the  surrogate 
refused  to  allow  her  upon  the  accounting  un- 
der review.  She  offered  evidence  tending  to 
show  that  her  stepson  had  practically  refused 
to  permit  the  burial  of  the  testator's  body  In 
the  lot  which  he  owned  during  his  lifetime, 
and  also  refused  to  recognize  her  own  right 
to  burial  therein.  If  the  findings  sustained 
her  position  In  this' respect,  there  can  be  no 
doubt'  that  the  amount  which  she  expended 
for  the  new  lot  would  be  a  proper  charge 
charge  against  the  estate.  Patterson  v.  Pat- 
terson, 59  N.,  Y.  574,  582,  17  Am.  Rep.  884. 
The  case  cited  is  authority  for  the  proposU 
tion  that,  where  a  deceased  person  leaves  an 
estate.  It  Is  the  duty  of  bis  personal  repre- 
sentatives to  provide  for  the  reasonable  and 
necessary  expenses  of  the  burial  of  his  re- 
mains out  of  such  estate.  Furthermore,  un- 
der a  provision  of  the  membership  corpora- 
tions law:  "The  remains  of  a  widow  may 
be  burled  in  a  burial  lot  of  which  her  hus- 
band died  possessed  and  In  which  his  heira 
continue  to  have  an  estate  or  right  of  burial 
without  the  consent  of  any  person  whomso- 
ever  claiming   any    interest   in   sud^   lot." 


Laws  1895,  p.  317,  c.  559,  |  51,  as  amended 
by  Laws  1900,  p.  1550,  c  715.  We  have 
In  the  present  case,  however,  an  express  find- 
ing by  the  learned  surrogate  that  the  right 
to  bury  the  said  Charles  W.  Garlodc  in  tbe 
lot  owned  by  him  at  the  time  of  his  death 
was  not  refused  by  the  executors  or  by  ttie 
remaining  family'  of  the  said  Charles  W. 
Garlock,  and  that  there  was  no  r^osal  by 
any  person  or  persons  having  an  Interest 
In  said  cemetery  lot  to  allow  the  burial  of 
Addle  Garlock  therein  In  the  event  of  ber 
death.  Tbla  finding,  sustained  as  it  is  by  tbe 
unanimous  afilrmance  In  the  Appellate  IH- 
vlslon.  Is  conclusive  upon  tills  court  and  sus- 
tains the  propriety  of  tbe  surrogate's  ruling 
that  the  purchase  price  of  the  second  lot 
was  not  chargeable  against  the  estate. 

Tbe  second  item  In  controversy  is  the  claim 
of  tbe  executrix  to  be  allowed  $400  paid  to 
Mr.  William  Rubin  for  professional  services 
as  an  attorney  at  law.  As  to  this  matter, 
alsok  we  are  precluded  by  the  finding  of  tbe 
surrogate^  to  tbe  tfect  that  Messrs.  Wilson 
&  Wortman  have  at  all  times  performed  ail 
services  necessary  for  the  administration  of 
the  estate,  and  his  further  finding  to  the 
etTect  that  the  service  performed  by  Mr.  Ru- 
bin for  the  aivellant,  and  for  which  be  cliar^ 
ged  her  the  sum  of  $400,  were  rendered  to  her 
personally  rather  than  as  executrix.  Sncb 
Is  our  construction  of  his  finding  upon  this 
subject,  from  whiqh  the  words  "as  executrix" 
are  omitted.  While  the  unanimous  afiSmt- 
ance  forbids  any  review  of  these  findings 
here.  It  must  not  be  understood  that,  in  stta- 
tainlng  this  part  of  the  decree,  we  concede 
the  correctness  of  the  proposition  argued  In 
the  brief  for  the  respondent  that  the  anwlnt- 
ment  of  Messrs.  Wilson  &  Wortman.  as  at- 
torneys of  the  estate,  by  the  twelfth  claose 
of  the  will,  was  binding  upon  the  executors^ 
The  law  of  this  state  does  not  recognize  any 
testamentary  power  to  control  executors  In 
the  choice  of  the  attorneys  or  counsel  wlio 
shall  act  for  them  In  their  representative 
capacity.  They  may  Incur  a  personal  liabil- 
ity for  the  conduct  of  their  lawyers,  and 
hence  they  are  beyond  tbe  control  of  their 
testator  in  making  the  selection.  Such  a  pro. 
vision,  therefore,  as  this  will  contains  In  ref- 
erence to  the  attorneys  to  be  employed.  Is  to 
be  regarded  merely  as  expressive  of  a  wisb 
on  the  part  of  the  testator  which  It  Is  most 
proper  for  the  executors  to  observe.  If  It  ae- 
cords  with  their  own  Judgment,  but  which 
otherwise  they  are  not  bound  to  regard. 

Proceeding,  finally,  to  a  consideration  of 
the  third  question  presented  by  this  appeal, 
it  seems  to  us  very  clear  that  the  appellant 
Is  right  In  respect  to  the  meaning  and  effect 
of  the  first  numbered  paragraph  In  tbe  codi- 
cil. By  that  paragraph  the  testator  sub- 
stituted for  the  discretionary  power  to  sell, 
conferred  upon  his  executor  and  executrix 
by  the  eleventh  paragraph  of  the  will,  a  posi- 
tive and  absolute  direction  for  the  sale  of 
all  his  real  estate  not  specifically  devised  by 
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the  will  Itself.  The  direction  to  his  execii> 
tors  to  sell,  which  1b  contained  In  this  para- 
graph ot  the  codldl.  Is  so  clear  and  emphatic 
as  unquestionably  to  work  an  equitable  con^ 
version  of  the  real  estate  to  which  It  refers. 
At  the  time  of  his  decease,  the  testator  own- 
ed  two  pieces  of  land,  to  wit.  No.  820  Bast 
Fayette  street  in  the  city  of  Syracuse,  and 
No.  818  in  the  same  street.  No.  820  was 
specifically  devised  to  the  appellant  tor  life, 
with  a  remainder  in  fee  to  the  testator's  son. 
Frank  Garlock,  upon  the  decease  of  the 
widow  or  her  remarriage.  No.  818  Is  not 
expressly  mentioned  In  the  will,  and.  If  there 
had  been  no  codicil,  the  ettect  of  the  ninth 
paragraph  of  the  will  would  have  been  to 
devise  that  house  to  the  testator's  son,  E^nk 
Garlock.  'On  the  other  hand,  if,  by  reason 
of  the  provisions  of  the  first  paragraph  In 
the  codicil,  all  the  testator's  real  estate,  ex- 
cept the  honse  devised  to  his  widow  for  life, 
is  to  be  deemed  converted  Into  personal 
property,  then  the  widow,  under  the  provi- 
sions of  the  seventh  paragraph  of  the  will, 
which  gives  her  one-third  of  all  the  rest,  reel- 
dne,  and  remainder  of  the  testator's  person- 
al estate,  would  take  one-third  of  the  sum 
which  the  executors  have  derived  from  the 
sale  of  No.  818  Bast  Fayette  street.  In  oth- 
er words.  If  an  equitable  conversion  is  effect- 
ed by  the  first  paragraph  of  the  codicil,  then 
the  proceeds  of  the  sale  of  No.  818  are  divisi- 
ble under  the  will  as  personal  property,  and 
the  bequest  to  the  widow  is  Increased  to 
the  extent  of  one-third  of  such  proceeds. 

It  would  be  difficult  to  find.  In  the  reported 
cases  dealing  with  the  subject  of  equitable 
conversion,  a  more  emphatic  direction  to 
sell  than  that  contained  In  the  first  para- 
graph of  the  codicil  here.  It  is  not  at  all 
like  the  case  of  Parker  v.  Linden,  113  N.  Y. 
28.  20  N.  B.  858,  661,  where  the  direction  for 
cfmversion  was  plainly  to  carry  out  other 
pcrposes  of  the  will,  which  purposes  had 
failed.  There  the  testator  Intended  that  the 
estate  should  be  converted  Into  personalty 
only  In  ordM'  that  an  alien  brother  and  sister 
might  take,  and  that  purpose  was  rendered 
nugatory  by  the  death  of  such  brother  and 
sister  before  the  death  of  the  testator.  In 
the  case  at  bar,  however,  no  purpose  of  any 
kind  on  the  part  of  the  testator  Is  disclosed, 
except  such  as  might  be  inferred  from  the 
language  of  the  codicil  itself.  Ttiat  purpose 
must  have  been  to  enlarge  the  personalty  so 
that  the  widow  might  share  therein.  It  is 
impossible  to  account  for  the  insertion  of 
this  Imperative  direction  to  sell  In  the  very 
beginning  of  ttie  codicil,  unless  it  was  de- 
signed to  benefit  the  widow.  As  there  was 
only  one  piece  of  real  estate  in  addition  to 
that  spedflcally  devised  to  the  widow  for 
life,  there  was  nothing  upon  which  the  first 
paragraph  of  the  codicil  could  operate,  ex- 
cept No.  818  Bast  Fayette  street;  and  the 
only  conceivable  object  which  tlie  testator 
could  have  had  In  view,  in  placing  the  di- 
rection to  sell  at  the  outset  of  the  codicil. 


was  bis  desire  to  increase  the  proportion  of 
his  estate  which  was  to  go  to  the  widow.  It 
seems  to  us,  therefore,  that  the  learned  sor- 
rogate  committed  an  error  in  the  conclusion 
of  law  whereby  he  found  that  no  equitable 
conversion  arose  out  6f  the  direction  con- 
tained In  the  first  clause  of  the  codicil,  and 
that  the  proceeds  of  Hie  real  estate  sold 
thereunder  should  not  be  distributed  as  i>er- 
Bonal  property.  We  are  of  the  opinion,  on 
the  contrary,  that  the  first  paragraph  of  the 
codicil  did  efTect  an  equitable  conversion,  and 
that  the  proceeds  of  the  real  estate  sold 
thereunder  should  be  distributed  as  personal 
property  under  the  will.  The  result  of  this 
view  Is  that  the  appellant,  as  the  widow  of 
the  testator,  is  entitled  to  receive  one-third 
of  the  moneys  realized  bjr  the  executor  from 
the  sale  of  No.  818  Bast  Fayette  street;  and 
that  the  decree  of  the  Surrogate's  Court  to 
erroneous,  and  should  be  reversed  so  far  as 
It  denies  the  right  of  the  appellant  to  that 
proportion  of  the  sum  received  upon  the  sale 
of  that  house.  The  decree  should  therefore 
be  modified  so  as  to  adjudge  that  the  widow 
is  entitled  to  receive  one-third  of  the  personal 
property,  less  the  specific  bequests  made  in 
the  will;  there  being  Included  as  part  of 
such  personal  property  the  proceeds  of  the 
sale  of  No.  818  Bast  Fayette  street  As  the 
widow's  right  to  share  in  these  proceeds  is 
the  principal  question  involved  in  this  appeal, 
we  think  that  considerations  of  eqnity  de- 
mand that  she  should  be  awarded  costs  In  all 
the  courts. 

The  judgment  and  order  of  the  Appellate 
Division  and  the  decree  of  the  Surrogate's 
Oourt  of  Onondaga  County  should  be  revers- 
ed to  the  extent  indicated  in  this  opinion, 
and  the  proceeding  remitted  to  the  Surro- 
gate's Court,  with  directions  to  modify  the 
decree  so  as  to  awai-d  to  the  appellant  one- 
third  of  the  proceeds  of  the  sale  of  the  tes- 
tator's real  estate,  with  costs  to  the  appellant 
in  all  the  courts  payable  out  of  the  estate. 

CULIiBN,  C.  J.,  and  EDWARD  T.  BART- 
LETT,  HAIGHT,  VANN,  WBRNEO,  aad 
HISCOCK,  JJ.,  concur. 

Judgment  accordingly. 


(US  N.  Y.  74) 
TEUSTBEJS,  BOXJ.,  OF  TOWN  O*  BBOOK- 
HAVEN et  al.  V.  SMITH  et  al. 

(Court  of  Appeals  of  New  York.    March  12, 
1807.) 

1.  Navigable  Watebs— Riparian    Riohts— 

PnCRB. 

The  owner  of  uvland  under  a  crown  Krant 
mada  in  1697,  bounded  on  hicli-water  mark,  has 
the  right  to  build  a  pier  In  iront  of  his  prem- 
i.ses  in  order  to  pain  access  to  navicable  waters, 
although  it  extends  over  lands  under  water,  the 
fee  to  which  was  granted  by  the  crown  in  16G6, 
1G8G,  and  1093.  to  a  town:  the  pier  not  beins 
in  itself  a  nuisance. 

rEd.  Note,— For  cases  in  point,  see  Cent,  Dijt, 
vol.  37,  Navigable  Waters,  §  257.] 
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2.  CoMUON    Law— Adoptioh— Applicatioh— 
Cbangb  in  Conditioh. 

The  common  law  of  England  will  be  ap- 
plied here  when  it  is  not  chanced  by  statute, 
unless  new  conditions  or  a  different  public 
policy  demand  that  it  be  modified,  and  the 
adoption  by  the  people  of  the  state  of  such  parts 
of  the  common  law  as  were  in  force  April  20, 
1777.  does  not  compel  adoption  of  principles  in- 
applicable to  different  circumstances. 

FEId.  Note. — I'or  cases  in  point,  see  Cent.  Diif. 
vol.  10,  Common  Law.  §S  9.  10.] 

3.  NAVIOABI.B      WATKBS  —  OWNEBSHIP      AND 

Use. 

Where  a  crown  ({rant  of  land  under  water 
was  made  to  a  town,  it  was  to  be  held  for  the 
people,  and  the  common-law  principle  that  the 
King  owned  the  soil  of  the  sea  in  his  own 
right  does  not  apply. 

Hiscock,  Vann,  and  Werner,  33.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate 
Division,  Second  Department. 

Action  by  the  trustees  of  the  freeholders 
and  commonalty  of  the  town  of  Brookbaven 
agrainst  Wilson  R.  Smith  and  others.  Judg- 
ment for  plaintiffs  (90  N.  Y.  Supp.  646),  and 
defendants  appeal.    Reversed  and  dismissed. 

Wlllard  N.  Baylis  and  Frederic  R.  Coudert, 
for  appellants.  Timothy  M.  Orifflng,  for  re- 
spondents. 

6RAT,  J.  This  action  Is  In  trespass,  for 
building  a  pier  upon  certain  lands  under 
water.  In  the  Great  South  Bay ;  of  which  the 
plaintiff,  the  town  of  Brookbaven,  is  seised  la 
fee,  under  crown  grants  made  by  royal  gover- 
nors In  the  years  1666,  1686  and  1693.  The 
appellant  Smith  is  the  owner  of  a  piece  of  up- 
land, bounded  on  high-water  mark,  by  title 
derived  under  a  crown  grant  mado  to  William 
Nicoll  In  1697.  From  this  upland  a  pier,  built 
upon  piles,  extended  for  about  150  feet  into 
and  over  the  waters  of  the  bay ;  which  was 
owned  and  used  by  Smith  and  the  other  de- 
fendants for  their  greater  convenience  and 
facility  in  entering  and  in  leaving  their  pleas- 
ure boats.  Post,  who  is  Joined  with  the  town 
as  a  party  plaintiff,  is  its  lessee.  I  under- 
stand that  the  plaintiffs  conceded  that  the 
dock,  or  pier,  was  suitable  enough  for  the 
purpose,  and  regarded  merely  as  a  structure, 
unobjectionable,  and  that  their  contention  is 
that  without  their  consent  the  defendants 
could  not  erect  and  maintain  it.  The  defend- 
ants claim  that,  In  erecting  the  pier,  they 
have  but  lawfully  exercised  such  rights  as 
appertained  to  their  ownership  of  the  up- 
land, and  as  were  necessary,  in  order  to  gain 
access  to  navigable  waters.  The  question  has 
been  considered  and  decided  below  in  the  light 
of  the  rule  of  the  common  law  of  England ; 
as  the  same  was  at  the  time  of  the  grants 
and  as  It  construed  the  rights  of  a  riparian 
owner.  It  was  held  that  these  grants,  hav- 
ing been  eonflnned  by  the  Constitution  of  this 
state,  constituted  contracts,  the  obligations  of 
which  the  state  cannot  Impair,  and  that  there- 
fore they  are  to  be  protected  to  the  extent 
that  they  would  have  been,  had  "the  Sover- 
eign of  Great  Britian  continued  the  owner  of 
the  soil."    In  this  view  the  riparian  owner 


Is  accorded  no  right,  In  the  absence  o£  a  li- 
cense therefor,  to  build  anything  below  high- 
water  mark  and  "has  no  higher  rights  tban 
those  of  the  general  public."    It  is  contended 
upon  the  authorities,  and  with  reason,   tbat 
BO  absolute  was  the  character  of  the  crown 
proprietorship.  If  the  owner  of  lands  In  Bag- 
land,  upon  the  tide  water  of  the  sea,  or  of 
navigable  rivers,  constructed  a  wharf  or   a 
dock  beyond  high-water  mark,  his  structure, 
if  obstructing  the  public  right  of  navigatl<Hi, 
or  the  Jus  publicum,  could  be  abated  as  a 
nuisance;   or,  if  a  mere  intrusion  npon  tbe 
Jus  prlvatiun  of  the  sovereign,  as  a  pnrprea- 
ture,  it  was  equally  subject  to  removal    at 
the  pleasure  of  the  crown.     See  Gould   on 
Waters,  {  167;  Hale's  De  Portlbus  Marls.  85: 
Atty.  Gen'l  t.  Richards,  2  Anstr.  603 ;   Shlvel7 
V.  Bowlby,  162  U.  S.  1,  14  Sup.  Ct  548,  38  I^ 
Ed.  SSI.  It  Is  insisted  that  this  rigid  common- 
law  doctrine,  upon  the  subject  of  a  riparian 
owner's  rights,  should  control  our  present  de- 
cision;   notwithstanding  that  this  court  has 
In  several  instances  expressed,  and  quite  de- 
liberately, '  a   rule   of   Interpretation,    which 
gives  a  practical  value  or  utility  to  the  rip- 
arian owner's  conceded  right  of  access  to  tbe 
navigable  part  of  the  body  of  water  In  front 
of  his  upland.    I  cannot,  agree  that,  in  con- 
struing  these  grants   of   lands   under    the 
waters  of  the  bay,  we  are  bound  to  hold  with 
the  doctrine  of  the  common  law  of  England, 
as  to  the  exclusive  nature  of  tbe  grantee's 
possession,  and  as  to  his  right  to  restrict  the 
enjoyment  of  the  riparian  owner's  right  of 
access.    The  evidence  of  the  common  law,  so 
far  as  It  has  not  been  declared  In  Bngllsh 
statutes,   we  find   In   decisions  of  Knglish 
courts  rendered  In  existing  controversies,  and 
those  decisions  will  be  given  their  due  effect 
here,  when  the  law  has  not  been  changed  by 
our  statutes ;  unless  new  conditions,  or  a  dif- 
ferent public  policy,   demand  that  the  rule 
contended  for  be  modified  by  our  courts  In  Its 
application.    Different  political  and  geograph- 
ical conditions  may  Justify  modifications,  and 
whether  common-law  rules  will  be  followed 
strictly  by  our  courts  will,  necessarily,  where 
no  vested  rights  are  actually  concerned,  de- 
pend upon  the  extent  to  which  they  are  rea- 
sonable, and  In  accord  with  our  public  policy 
and  sentiment.     In  not  applying,  in  all  its 
strictness,  the  common-law  doctrine,  as  de- 
clared by  the  English  courts,  this  court  has 
only  Interpreted  the  rule  In  a  Juster  and  more 
equitable  sense,  and  has  affected  no  vested 
righte.    That  the  town  of  Brookbaven.  under 
its  grants,  acquired  the  title  to  tbe  particular 
lands  under  water  of  the  bay  was  settled  Iiy 
the  decision  In  its  case  against  Strong,  60  N. 
Y.  56;  but  it  took  and  held  the  thing  granted 
In  its  corporate  political  capacity,  and  as  the 
representative  of  the  crown,  or  of  the  colonial 
government,  to  be  administered  for  the  public 
good.     De  Lancey  y.  Piepgras,  138  N.  Y.  26, 
83  M.  E.  822.    Upon  tbe  organization  of  the 
state  government,  it  continued  to  hold  the 
soil  of  the  bay  in  that  capacity  and  represen- 
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tatlTely  for  the  benefit  of  tbe  members  of  the 
community.  Whatever  its  rights  acquired  by 
the  grant,'  they  were  and  are,  nevertheleas, 
subject  to  the  public  rights  of  navigation  and 
to  rights  of  access  of  riparian  owners.  These 
rights  have  ever  existed  and,  with  respect  t» 
the  latter,  their  nature  and  extent,  when 
brought  Into  question  In  this  state,  were  not 
necessarily  to  be  measured  by  Bngllsh  stand- 
ards. The  proprietary  rights  of  the  town 
were,  and  they  must  continue  to  be,  subject  to 
what,  under  the  circumstances,  is  decided  to 
be  a  reasonable  exercise  by  the  riparian  own- 
er of  Ills  right  of  access  to  the  navigable  wat- 
ers of  the  bay.  Tbe  argument  that  the 
measure  of  right  of  the  riparian  owner  to  the 
use  of  the  foreshore,  or  land  below  high-water 
mark,  for  purposes  of  access  to  the  bay,  must 
be  ascertained  by  reference  to  what  was  the 
rule  at  common  law  at  the  time  of  the  grants, 
in  my  opinion,  is  unsound.  The  adoption  by 
the  people  of  this  state  of  such  parts  of  the 
common  law  as  were  in  force  on  ttie  20th  day 
of  April,  1777,  does  not  compel  us  to  Incorpo- 
rate into  our  system  of  jurisprudence  prin- 
ciples, which  are  inapplicable  to  our  circum- 
stances, and  which  are  Inconsistent  with  our 
notions  of  what  a  just  consideration  of  those 
circumstances  demands.  The  common  law  of 
a)gland,  upon  the  subject  of  the  rights  of 
riparian  owners,  has  but  an  imperfect  appli- 
cation to  the  situation  in  a  state  like  this, 
with  its  numerous  large  navigable  bodies  of 
waters.  In  bays,  rivers  and  inland  lakes.  See 
Browne  v.  Scofleld,  8  Barb.  (N.  Y.)  239; 
People  ex  rel.  Loomis  v.  Canal  Appraisers,  33 
N.  Y.  461.  To  borrow  the  language  of  Judge 
Bronson,  in  his  opinion  in  Starr  v.  Child,  20 
Wend.  (N.  Y.)  149:  "No  doctrine  Is  better 
settled  than  that  such  portions  of  the  law  of 
England  as  are  not  adapted  to  our  condition, 
form  no  part  of  the  law  of  this  state."  Such 
as  were  inconsistent  with  the  spirit  of  our 
institutions,  or  had  special  reference  to  the 
physical  conditions  of  a  country  widely  dif- 
fering from  our  own,  never  became  a  part  of 
our  law,  upon  the  organization  of  this  state. 
Ix)wber  v.  Wells,  13  How.  Prac.  (N.  Y.)  456 ; 
People  ex  rel.  Loomis  v.  Canal  Appraisers, 
supra.  We  have  but  to  consider  the  position 
of  Great  Britain,  as  an  island,  with  short 
rivers,  navigable  only  as  far  as  the  tide  flows 
and  ebbs,  and  a  reason  for  the  rigidity  of  the 
rule  early  asserted  as  to  the  extent  of  the 
rights  attaching  to  riparian  ownership  may 
appear,  in  the  apprehension  of  the  "straight- 
ening of  tbe  port  by  building  too  far  into  the 
water."    (From  Hale's  De  Portibus  Marls.) 

Our  position  is  different,  physically  and 
govemmen  tally. 

The  Jus  privatum  of  the  crown,  by  which 
the  English  King  was  deemed  to  own  the  soil 
of  the  sea  and  of  the  navigable  riv^s  in  his 
own  right,  rather  than  as  a  sovereign  holding 
it  in  trust  for  his  people,  however  applicable 
to  the  conditions  in  Oreat  Britain,  were  total- 
ly inapplicable  to  the  situation  of  the  colo- 
nists of  this  country.    In  Gould  on  Waters, 


the  author  remarks,  aa  to  this,  that  "there 
is  no  evidence  that  the  jus  privatum  •  •  • 
was  ever  asserted  In  the  colony  as  the  right 
of  the  crown,  or  that  It  has  until  recently 
been  claimed  by  the  states;  but  there  Is,  on 
the  contrary,  In  my  opinion,  the  strongest 
evidence  that  this  right  has  been  abandoned 
to  the  proprietors  of  the  land  from  the  first 
settlement  of  the  province  and  exercised  by 
them  to  the  present  day,  so  as  to  have  become 
a  common  right  and  thus  the  common  law." 
(3d  Bd.)  S  82.  I  may  observe,  in  passing, 
that  In  England  the  common-law  rule,  which 
left  the  riparian  owner  without  any  remedy 
when  his  right  of  access  was  destroyed  by 
public  works,  has  been'  modified  within  re- 
cent years.  See  Buccleugh  v.  Metrop.  B'd 
of  Woi^s,  L.  B.  [5  H.  L.]  418.  It  is  a  mat- 
ter of  general  observation,  of  which  Judicial 
notice  may  wisely  be  taken,  that  riparian 
owners  everywhere  upon  the  numerous  navi- 
gable bodies  of  waters  within  the  territorial 
limits  of  this  state  have  made  their  ease- 
ntent,  or  right  of  access,  practical  and  avail- 
able by  the  construction  of  docks,  piers,  or 
wharfs,  and  have  done  so  without  interfer- 
ence by  tbe  state,  where  superior  public  rights 
have  not  been  obstructed.  These  Interests 
must  be  very  large,  and  if  we  shall  hold  with 
the  English  commcm-law  doctrine,  that  they 
are  purprestures,  or  unlawful  encroachments 
upon  the  proprietary  rights  of  the  state,  as 
would  follow,  if  we  affirm  this  judgment, 
and  that  they  are  removable  at  pleasure.  It 
would  result  In  causing  a  very  grave  loss. 
Such  a  decision  would  be  to  ignore  what  has 
been  believed  to  be  a  common  right,  within 
numerous  adjudications  of  our  courts. 

In  the  early  case  In  this  court  of  Glonld  v. 
Hudson  River  R.  R.  Co.,  6  N.  Y.  522,  it  was 
held,  tqpon  tbe  authority  of  Lansing  v.  Smith, 
8  Cow.  (N.  Y.)  146,  that  a  riparian  owner 
on  tbe  Hudson  river  bad  no  private  right 
or  property  in  the  waters,  or  in  the  shore, 
between  high  and  low  water  mark.  In  that 
case  the  plaintiff  sought  to  recover  compensa- 
tion from  the  defendant;  which,  pursuant  to 
a  grant  from  the  Legislature,  nad  construct- 
ed Its  railroad  along  the  shore  between  high 
and  low  water  mark,  and  thereby  had  cut  off 
his  communication  with  the  river.  The  prin- 
ciple of  that  decision,  as  bearing  upon  the 
authority  of  the  Legislature  to  deprive  abut- 
ting owners  upon  streets  of  their  easements, 
came  under  consideration  in  tbe  case  of 
Kane  v.  N.  Y.  Elev.  R.  R.  Co.,  125  N.  Y. 
184,  26  N.  E.  282,  11  L.  B.  A.  640,  and  it  was 
observed  with  respect  to  the  case  "that  it  has 
been  frequently  criticised,  and  cannot  be  re- 
garded as  a  decisive  authority  upon  the  point 
adjudged  therein."  Judge  Andrews  points 
out  that  in  Lansing  v.  Smith,  upon  which  the 
Gould  Case  was  decided,  the  particular  ques- 
tion was  reserved  by  the  chancellor.  In 
Rumsey  v.  New  York  &  N.  B.  R.  R.  0>.,  133 
N.  Y.  79,  80  N.  E  664,  16  L.  R.  A.  618,  28 
Am.  St.  R^.  600,  the  plalntitFs  sought  to 
recover  damages  to  their  uplands,  sustained 
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through  the  act  of  the  defendant  In  catting 
off  their  access  to  the  rlrer  by  the  constmc- 
tlon  of  its  roadbed  across  the  water  front. 
The  decision  was  predicated  upon  the  nature 
and  extent  of  the  plaintiffs'  rights  as  "ordi- 
nary riparian  owners  on  the  banin  of  navi- 
gable rivers"  and  held,  with  reference  to 
the  Gould  Case,  which  bad  been  cited  by  the 
defendant  as  a  precedent,  as  in  the  Kane 
Case,  supra,  that  it  was  not  to  be  followed. 
The  langnage  of  the  opinion  was  that  it  had 
"been  frequently  criticised  and  questioned, 
and,  it  is  l>elieved,  has  never  been  fully  ac- 
quiesced in  by  the  courts  or  the  profusion 
as  a  decisive  authority  or  a  correct  exposi- 
tion of  the  law  respecting  the  rights  of  ripa- 
rian owners."  The  rule,  as  It  had  been  enun- 
ciated by  the  Supreme  Court  of  tlie  United 
States  In  the  case  of  Yates  r.  Mllwaulcee, 
10  Wall.  (U.  S.)  497,  19  li.  Ed.  984,  was 
adopted  by  this  court  In  Ramsey's  Case,  as 
correctly  expressing  the  right  of  a  riparian 
owner;  whether  bis  title  "extends  beyond 
the  dry  land  or  not,  he  is  certainly  entitled 
to  all  the  rights  of  a  riparian  proprietor, 
whose  land  Is  bounded  by  a  navigable  stream, 
and  among  these  rights  are  access  to  tlie 
navigable  part  of  the  river  from  the  front  of 
his  lot,  the  right  to  make  a  landing  wharf 
or  pier  for  his  own  use  or  for  the  use  of  the 
public,  subject  to  such  general  rules  and 
regulations  as  the  Legislature  may  see  prop- 
er to  Impose  for  the  protection  of  the  rights 
of  the  public."  Later,  this  doctrine,  so  ex- 
plicitly asserted  in  the  Rumsey  Case,  supra, 
was  emphatically  reasserted  In  the  case  of 
Saunders  v.  New  York  Cent  &  H.  R.  R.  R. 
Co.,  144  N.  Y.  75,  87,  38  N.  E.  992,  20  L.  B. 
A.  878,  43  Am.  St.  Rep.  729.  There  the 
question  concerned  the  rights  of  the  owners 
of  lands  upon  the  Hudson  river  as  against 
the  defendant,  whose  railroad  constructed 
over  the  foreshore  cut  off  convenient  access 
to  the  river,  and  It  was  held  that  "what  these 
rights  are  has  been  decided  in  the  Rumsey 
Case,  133  N.  Y.  79,  80  N.  B.  654,  15  U  R.  A. 
618,  28  Am.  St  Rep.  600.  ••  ♦  They  em- 
brace  the  right  of  access  to  the  channel,  or 
navigable  part  of  the  river,  for  navigation, 
fishing,  and  such  other  uses  as  commonly 
belong  to  riparian  ownership,  the  right  to 
make  a  landing  wharf  or  pier  for  his  own 
use,  or  for  that  of  the  public,  with  the  right 
of  passage  to  and  from  the  same  with  reason- 
able safety  and  convenience."  Quite  recent- 
ly, again,  in  the  case  of  Thousand  Islands 
Steamboat  Co.  v.  Visger,  179  N.  Y.  206,  71 
N.  E.  764,  the  rule  stated  In  the  Ramsey 
Case,  supra,  and  restated  in  the  Saunders 
Case,  supra,  was  reasserted  'with  respect  to 
the  rights  of  riparian  owners,  in  the  follow- 
ing language:  "As  riparian  owners,  Corn- 
wall and  Crossmon,  originally,  in  building  a 
dock  out  into  the  river,  bat  exercised  the 
right  at  all  times  conceded  to  such  ownership. 
The  proprietors  of  lands  upon  navigable  wa- 
ters are  entitled  to  the  right  of  access  to 
the  navigable  part  of  the  river,  and  to  the 


right  to  make  a  landing  wharf,  or  pier,  for 
their  own  use,  or  for  the  nee  of  the  pnbllc, 
subject  to  such  general  rules  and  regulations 
as  the  Legislature  may  see  pr<^>er  to  impose," 
— citing  3  Kent's  Com.  451,  and  the  Tates 
and  Rumsey  Oases. 

It  Is  urged,  however,  with  respect  to  these 
cases,  that  the  particular  question  In    tliis 
case  was  not  presented  in  either,  namely,  tbe 
right  to  constmct  a  pier  into  tiie  river,  and 
therefore  that  what  was  said  In  the  opinions 
should  not  be  conclusive  upon  as  In  onr  pres- 
ent discussion.    While  It  may  be  trae   that 
what  was  said  as  to  the  measure,  or   sab- 
stance,  of  the  riparian  owner's  right  of  access 
from  his  upland  to  the  navigable  body  of  wa- 
ter in  front  of  it,  was  not  essential  to  the  de- 
cision of  the  precise  issue,  it  was,  neverthe- 
less, the  deliberate  and  careful  expression  of 
an  opinion  as  to  that  right,  and  one  not  alto- 
gether impertinent  to  the  decision  of  the  par- 
ticular case.    As  establishing  the  rale  of  law 
In  this  state  upon  the  extent  of  a  riparian 
owner's  right,  the  decision  in  the  Ramsey 
Case  has  been  followed,  and  acted  npon,  by 
the  Appellate  Division  of  the  Supreme  Court, 
In  at  least  three  of  tbe  Judicial  departments. 
City  of  Brooklyn  v.  Mackay,  18  App.  Dlv. 
105,  42  N.  Y.  Supp.  1063;  Jenks  v.  Miller.  14 
App.  Div.  474,  43  N.  Y.  Supp.  927;  People  ex 
rel.  Cornwall  v.  Woodruff,  30  App.  Div.  43, 
51  N.  Y.  Supp.  515 ;  People  v.  Mould.  37  App. 
Div.  33,  55  N.  Y.  Supp.  453 ;  Town  of  North 
Hempstead  v.  Gregory,  53  App.  Div.  350,  65 
N.  Y.  Supp;  867;  City  of  Buffalo  v.  D.,  U.  & 
W.  R.  B.  Co.,  68  App.  Div.  488,  74  N.  Y.  Supp. 
343.    It  was  recognized  by  the  Supreme  Court 
of  the  United  States  as  authoritative  in  this 
state,  as  late  as  in  Scranton  v.  Wheeler,  179 
U.  S.  141,  21  Sup.  Ct  48,  46  L.  Ed.  126.     In 
each  of  the  cases  In  the  Appellate  Division. 
the  question  of  the  substance  of  the  right 
pertaining  to  riparian  ownersliip  was  discuss- 
ed with  more  or  less  elaborateness,  and  the 
opinion  in  the  Rumsey  Case  was  regarded  as 
stating  the  law  of  the  state  upon  the  subject 
to  be  that  the  right  of  access  compretiends 
the  erection  of  a  pier,  or  wharf.    In  City  of 
Brooklyn  v.  Mackay,  supra,  a  case  which  con- 
cerned the  right  to  construct  a  pier.  It  was 
said  by  the  present  chief  Judge  of  this  court 
that  "the  foundation  of  tbe  argument  by  the 
appellants  is  the  assumption  that  a  pier  can- 
not be  constructed  without  a  grant  from  the 
state  of  the  land  under  water  upon  which  It 
rests.    This  probably  was  the  law  in   this 
state  under  Ooold  v.  H.  R.  B.  R.  Ca,  snpra; 
bat,  since  the  declBlom  In  the  case  of  Ramsey 
V.  N.  Y.  A  N.  B.  B.  E.  Co.,  supra,  it  no  longer 
obtains."    In  Jenks  v  Miller,   supra.  Judge 
Cullen,  again,  referring  to  the  fact  that  on- 
der  the  English  law  the  right  of  access  of  a  . 
rlparlata  owner  did  not  include  the  right  to 
erect  a  pier,  or  other  structure  In  the  water, 
without  the  consent  of  the  crown,  said :     "In 
this  country  It  has  generally  l>een  held  that 
the  upland  on-ner  has  the  additional  right  of 
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constmctlng  a  proper  pier  or  landing  for  the 
use  of  himself  and  the  pnbllc,  snbject  to  the 
general  regulations  prescribed  by  the  state  or 
the  United  States  (Yates  t.  Milwankee,  10 
Wall.  [U.  S.]  407,  19  J*  Ed.  984),  and  since 
the  decision  in  Bnmsejr  t.  M.  Y.  &  N.  E.  B. 
R.  Co.,  supra,  that  is  the  mle  in  this  state." 
In  People  t.  Monid,  supra,  it  was  sought  to 
remove  a  wharf  In  the  Hudson  river,  which 
the  defendant  had  constmcted,  upon  the 
ground  that,  though  neither  a  nuisance,  nor 
an  obstruction  to  navigation.  It  was  a  pur- 
presture.  The  opinion  of  Judge  Putnam  re- 
views tbls  question  most  elaborately,  and 
reaches  the  conclusion  that  the  defendant 
had  but  exercised  his  right  of  access  to  the 
navigable  portion  of  the  river  and  "had  only 
done  what  was  necessary  to  be  done  to  ob- 
tain the  benefit  of  bis  easement — what  the 
authorities  determine  he  had  a  legal  right  to 
do — without  creating  a  nuisance,"  when  he 
built  his  vfhart  In  the  shoal  water  near  the 
shore,  without  obtaining  a  grant  from  the 
state. 

The  case  of  People  v.  Vandervllt,  26  N. 
Y.  287;  Id.,  28  N.  Y.  896,  84  Am.  Dec.  851, 
to  which  refermce  is  made.  Is  not  In  point; 
for  there  the  structure  erected  by  the  defend- 
ant was  a  crib,  with  the  superstructure  of  a 
pier,  erected  beyond  the  pier  line  of  the  city 
of  New  York,  as  established  by  law,  and  it 
was  held  to  be  a  public  nuisance^  The  case 
of  Hedges  v.  West  Shore  B.  B.  Go.,  ICO  N. 
Y.  150,  44  K.  m  691,  66  Am.  St  Bep.  660, 
was  altogether  difterent  in  its  facts.  The 
plaintiff  in  that  case  bad  claimed  the  right 
to  Interfere  with  the  bed  of  the  Hudson 
river,  by  digging  a  canal  ontslde  of  the  lim- 
its of  his  grants  and  thus  changed  the  nat- 
ural situation.  That  portion  of  the  opinion, 
which  is  relied  upon  as  limiting  the  riparian 
owner's  easement,  or  right  of  access,  must 
be  read  in  connection  with  what  the  plaintiff 
was  undertaking  in  the  maintenance  of  an 
artificially  deep  channel  in  the  bed-  of  the 
stream  from  his  business  plant  out  Into  the 
river.  The  Bumsey  and  Saunders  Cases, 
supra,  are  dted  In  the  opinion  (which  was  de- 
livered by  the  same  Judge,  who  spoke  for 
the  court  in  those  cases),  as  establishing  the 
nature  of  the  rights  of  a  riparian  owner 
(page  166  of  160  N.  Y.,  44  N.  B.  691,  65  Am. 
St  Bep.  660).  Tbe  cases  of  Sage  v.  Mayor, 
etc,  of  N.  Y.,  164  N.  Y.  61,  47  N.  B.  1096, 
38  Xj.  B.  A.  606,  61  Am.  St  Bep.  592,  and 
of  Matter  of  City  of  New  York,  168  N.  Y. 
134,  61  N.  B.  158,  56  L.  B.  A.  500,  did  not 
contain  the  question  now  before  us;  but  I 
find  no  difficulty  In  harmonizing  what  was 
said  in  eaCb  of  the  two  cases,  with  respect 
to  tbe  rights  of  owners  of  land  bounded  upon 
a  navigable  river,  with  the  rule  as  stated  In 
tbe  Bumsey  and  later  cases,  to  which  I  have 
referred.  It  was  said  by  Judge  Vann  in  the 
'  Sage  Case  and,  in  substance,  repeated  by 
Judge  Werner  in  the  other  case,  that  sacb 
owners  were  entitled  "to  certain  valuable 
privileges  or  easements.  Including  the  right 


of  access  to  tbe  navigable  part  of  the  river 
in  front  for  tbe  purpose  of  loading  and  un- 
loading iMMits,  drawing  nets,  and  the  like," 
and  the  Bumsey  and  Saunders  Cases  were  cit- 
ed. It  would  seem  quite  Just  and  quite  logi- 
cal to  read  the  language  as  Intending  that 
whatever  might  be  held  to  be  necessary  to 
the  practical  enjoyment  of  the  right  of  ac- 
cess for  such  purposes  would  of  course,  be 
comprehended.  , 

In  Sblv^y  v.  Bowlby,  162  U.  S.  1,  14  Bvp. 
Ct  648,  88  L.  Ed.  381,  to  which  our  atten- 
tion is  especially  drawn,  the  question  con- 
cerned tbe  title  to  lands  below  high-water 
mark  upon  tbe  Columbia  river  In  the  state  of 
Oregon;  which  had  been  acquired  by  the 
plaintiffs  In  error,  while  Oregon  was  yet  a 
territory,  from  the  United  States,  and  upon 
which  the  defendants  In  error  had  built  a 
wharf,  under  deeds  to  them  from  the  state 
of  tbe  tide  lands.  Tb^  opinion  reviews,  at 
great  length,  the  authorities  and  reaches  the 
condnslon  that  the  title,  which,  by  the  com- 
mon law  of  England,  was  in  tbe  King  to  the 
soil  of  the  sea,  or  of  its  arms,  below  high- 
water  mark,  had  vested  in  tbe  several  states 
of  the  Union,  subject  to  tbe  rights  surren- 
dered by  the  Constitution  to  the  United 
States.  As  by  the  common  law,  no  one  oould 
erect  a  building,  or  wharf,  upon  tbe  land  be- 
low high-water  mark,  without  a  license,  it 
followed,  as  tbe  common-law  rule  of  England 
upon  the  subject  had  become  tbe  law  of  tbe 
colonies  and  states  of  this  country,  except 
so  far  as  modified  by  laws,  or  usages,  and 
had  been  declared  by  tbe  Supreme  Court  of 
Oregon  to  govern  the  rights  in  that  state 
of  upland  proprietors,  that  tbe  state,  under 
the  decision  of  its  court  bad  the  right  to  sell 
tbe  lands  under  water  free  of  any  right  In 
the  proprietor  of  tbe  upland.  It  was  held 
that  the  law  of  Oregon,  "as  enacted  by  Its 
Legislature,  and  declared  by  Its  highest 
court"  governed  the  case.  It  was  pointed 
out  In  the  opinion  that  the  law  of  Oregon 
had  followed  the  law  as  It  had  been  declared 
In  New  York  in  Oonld  v.  Hudson  B.  B.  B. 
Co.,  supra,  and  It  was  also  observed  that  the 
case  ba*^  been  overruled  and  a  different  doc- 
trine declared  in  later  cases  In  this  court — 
citing  Kane  v.  N.  Y.  Elev.  R.  B.  C!o.,  and 
Bumsey  v.  New  York  &  N.  E.  B.  B.  Ck>.,  supra. 
Tbe  Shiveley  Case  declares  the  common-law 
rule  upon  this  subject,  as  established  in  Great 
Britain  by  the  decisions  of  the  courts  of  that 
country,  and  with  great  clearness;  but  it  is 
not  of  course,  obligatory  upon  this  court  to 
adopt  such  a  rule  In  the  decision  of  this  case. 
The  federal  Supreme  Court  in  Its  decision, 
explicitly  held  Itself  bound  by  the  law  of 
Oregon,  as  it  had  been  declared -by  statute, 
and  by  decisions  in  the  state  court  It  was, 
moreover,  recognized  that  the  question  was 
one  which  was  for  each  state  to  settle;  or, 
as  It  was  said,  "each  state  has  dealt  with  tbe 
lands  under  the  tide  waters  within  its  bor- 
ders according  to  its  own  views  of  Justice  and 
policy." 
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The  Interpretation,  which,  as  I  have  shown, 
has  been  given  by  the  courts  of  this  state 
to  the  riparian  owner's  easement  or  right 
of  access,  is  Justified  In  reason,  is  opposed 
to  no  statute,  and  accords  better  with  the 
circumstances  under  which  in  this  country 
such  rights  are  possessed.  This  broader 
▼lew  finds  some  Justification  in  the  peculiar 
nature  of  our  political  Institutions.  In  our 
democratic  form  of  government,  the  resid- 
uary sovereignty  not  granted  to  the  depart- 
ments and  offices  of  the  government  is  In 
the  peoide  of  the  state.  The  residuary  own- 
ership of  all  property  held  by  the  state  is  In 
the  people  of  the  state,  and  may  not  the 
accustomed  exercise  by  property  owners  of 
some  Incidental  rights  with  respect  to  It, 
as  In  the  use  of  the  soil  of  navigable  arms  of 
the  sea,  or  rivers,  for  the  support  of  piers 
and  docks,  liecome  a  common  right  and.  as 
It  has  been  suggested  before,  the  common 
law  of  the  state?  I  think  so.  The  right  of 
access  Is  conceded  to  be  a  valuable  one  and, 
unless  the  foreshore  has  been  appropriated 
by  the  general  government  to  some  superior, 
and  lawful,  public  use,  as  for  example,  by 
grant  to  a  municipality,  or  for  navigation 
purposes,  it  Is  entitled  to  the  protection  of 
the  law.  It  has  recognition  In  the  statutory 
provisions  which  confer  upon  the  owner  of 
the  upland  the  primary  right  to  a  grant  of 
the  land  under  water.  It  is  not  objected 
that  these  defendants  have  erected  a  nui- 
sance, in  itself,  or  In  some  obstruction  to 
public  navigation.  If  it  were  that,  the  exer- 
cise of  the  rlghC  would  be  unreasonable;  for 
such  ownership  Is  qualified  and  is  subordi- 
nate to  the  public  right  of  navigation,  and 
must  be  subject  to  such  rules  as  the  Legisla- 
ture may  impose  for  the  protection  of  the 
public  rights  in  the  navigable  waters.  The 
courts  of  this  state  have  been  careful  In 
all  cases,  while  sustaining  the  rights  of  the 
rlparlrn  owner,  to  declare  them  subordinate 
to  the  exercise  of  the  power  of  the  Legisla- 
ture, or  of  the  Congress,  for  the  Improve- 
ment of  navigation,  or  for  the  regulation  of 
commerce.  They  must  yield  to  the  demands 
of  public  commercial  necessities.  This  struc- 
ture is  conceded  to  be  proper  enough  for  the 
purpose  Intended  by  the  defendants,  and  it 
is  no  appropriation  of  the  land  under  water; 
other  than  as  the  soil  is  used  to  hold  the 
piles.  The  defendants  have  simply  made 
their  right  of  access  practical.  It  Is  a  gen- 
eral rule  that  when  the  use  of  a  thing  la 
granted,  everything  is  granted  by  which  the 
grantee  may  enjoy  such  use.  By  analogy, 
we  may  reason  that  the  riparian  owner's 
right  of  access  to  the  navigable  wafers  In 
front  of  his  upland  comprehends,  necessari- 
ly and  Justly,  whatever  is  needed  for  the 
complete  and  Innocent  enjoyment  of  that 
right  So  I  conclude  that  the  question  Is 
not  what  was  the  common-law  doctrine 
concerning  a  riparian  owner's  right  in  the 
foreshore,  or  tideway,  but  what  that  right 
has  been  construed  to  mean  by  the  courts  of 


this  state.  The  town  of  Brookhaven  acquir- 
ed Its  title  under  the  royal  grants;  bnt  it 
holds  It  in  trust  for  the  members  of  the  com- 
munity and,  if  we  admit  that  the  plaintiff 
Post,  as  its  lessee,  took  exclusive  rights  un- 
der its  lease,  they  cannot  avail  to  abrogate 
or  to  destroy  a  right,  which  appertained  to 
a  riparian  ownership,  to  make  available  the 
easement,  or  right  of  access,  by  the  construc- 
tion of  a  landing  pier  or  wharf.  For  tliese 
reasons,  I  advise  that  the  Judgment  below 
be  reversed,  and,  as  the  controversy  does 
not  depend  upon  the  facts,  that  the  complaint 
be  dismissed,  with  costs  to  the  appellants  in 
all  the  courts. 

HISCOCK,  J.  (dissenting).  I  am  unable 
to  concur  In  the  conclusions  reached  by  a 
majority  of  my  associates. 

The  facts  Involved  are  simple,  and  not 
in  dispute.  The  plaintiff,  the  town  of  Brook- 
haven,  obtained  title  In  fee  to  the  shore  in 
question  below  high-water  mark,  under  tliree 
grants  made  In  behalf  of  the  King,  and  dated. 
respectively,  1666,  16S6,  and  1683.  The  re- 
spondent Post  Is  Its  lessee.  Four  years  aft- 
er the  last  grant  atrave  mentioned,  one  of 
a  similar  nature  was  made  to  William 
NlchoU  under  which  the  appellant  Smith 
has  derived  title  to  a  small  piece  of  land 
abutting  on  the  shore  at  high-tide  mark,  and 
the  other  defendants,  respectively,  to  oth- 
er small  parcels.  These  royal  grants  are 
amongst  those  which  were  subsequently  con- 
firmed by  our  Constitution  (article  1,  f  17), 
and  are  oititled  to  full  recognition  and  cred- 
it. They  are  the  foundations  upon  wblcb 
must  rest  the  rights  of  the  respective  |>ar- 
ties. 

From  the  abutting  upland  above  mention- 
ed appellants  have  built  a  dock  out  over  the 
lands  granted  to  the  town  into  the  water 
for  a  distance  of  about  ISO  feet.  We  are 
Justified  in  construing  the  stipulation  of  the 
parties  to  be  that  tMs  dock  is  not  objection- 
able in  its  form  or  size  if  there  was  a  right 
to  build  one  at  all,  and  this  action,  therefore^ 
cannot  l>e  maintained  on  the  theory  tliat  it  is 
such  an  obstruction  to  the  rights  of  the  pub- 
lic as  to  be  a  nuisance  per  se.  There  are  no 
special  clauses  or  circumstances  found  in  or 
connected  with  the  original  grants  or  the 
subsequent  conveyances  thereunder  which 
enlarge  or  restrict  the  rights  of  the  litigants 
under  such  grants  as  determined  by  the  gen- 
eral rules  of  law  applicable  thereto.  It  is 
not  urged  by  the  appellants  that  there  was  in 
the  grant  to  the  respondents  any  express  res- 
ervation of  the  wharfing  privilege  which  they 
are  claiming.  Upon  the  other  hand,  the  re- 
spondents do  not  claim  ttiat  the  grant  to 
them  of  the  tideway  by  the  crown  while  It 
still  owned  the  uplands  impliedly  cut  off  any 
easements  ordinarily  appurtenant  to  such 
upland;  but  upon  this  appeal  they  expressly 
concede  to  the  owners  of  the  latter  the  right 
of  access  to  the  water  without  a  pier.  Nei- 
ther is  there  any  evidence  or  claim  that  in 
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New  York  as  In  other  colonies  and  states 
any  ordinances  or  statutes  were  or  have 
been  passed  or  any  recognized  custom  or 
usage  developed  changing  the  general  prin- 
ciples of  law  upon  the  subject,  and  giving 
to  the  upland  owner  greater  rights  than 
naturally  prevailed.  Whatever  evidence 
there  is  of  usage  tends  to  support  the  re- 
spondents' position,  because  It  shows  that  for 
many  years  upland  owners  have  been  accus- 
tomed to  take  leases  from  the  town  of  rights 
over  and  beyond  the  tideway,  lliose  gen- 
eral principles  by  which  the  rights  of  the 
parties  thus  are  to  be  measured,  of  course, 
are  to  be  found  embodied  in  the  common  law 
as  It  existed  in  England  at  and  prior  to  the 
dates  of  the  grants,  and  as  It  had  been  by 
the  colonists  brought  to  and  adopted  in  this 
country.  Constitution,  art  1,  }  16.  For  it  is 
well  settled  that  such  grants  were  in  the 
nature  of  contracts  which  are  to  be  con- 
strued and  Interpreted  in  the  light  of  the  law 
as  it  prevailed  when  they  were  made. 
Fletcher  v.  Peck,  6  Crandi  (U.  S.)  87,  137, 
8  L.  Ed.  162;  Danolds  v.  State  of  N.  X., 
88  N.  Y.  36,  45,  42  Am.  Rep.  277;  People  ex 
rel.  Howell  v.  Jessup,  160  N.  Y.  249,  261, 
54  N.  B.  682;  Von  Hoffman  v.  City  of  Qoln- 
<7.  4  Wall.  (U.  S.)  635,  18  L.  Ed.  403; 
Prltchard  v.  Norton,  106  U.  8.  124,  132,  133, 
1  Sup.  Ct.  102,  27  L.  Bd.  104;  Bamltz  v.  Bev- 
erly, 163  U.  S.  118,  125,  16  Sup.  Ct  1042, 
41  li.  Bd.  93. 

Therefore,"  this  Interesting  controversy 
seems  to  narrow  to  the  question  what,  un- 
der the  common  law,  were  the  riparian  rights 
of  an  upland  owner  abutting  upon  tide  water 
as  against  the  proprietor  of  the  soil  below 
high-water  mark  at  the  time  the  grants  were 
made  through  which  the  parties  here  derive 
title,  or,  to  make  the  Issue  still  more  re- 
stricted, did  that  law  accord  to  such  upland 
owner  the  right  to  build  a  wharf  over  the 
soil  of  the  other?  This  problem  must  neces- 
sarily be  determined  by  reference  to  those 
authorities  which  have  Interpreted  and  de- 
fined such  law,  and  which  are  either  control- 
ling upon  us,  or  proper  guides  for  us,  In  our 
examination.  Their  declarations  must  be 
accepted  as  establishing  the  fact  that  this 
ancient  law  did  or  did  not  permit  the  privi- 
lege here  claimed  by  appellants, ,  and  their 
review  at  considerable  length  becomes  es- 
sential even  though  It  may  seem  tedious. 

Before  proceeding  to  a  consideration  of 
the  authorities,  it  may  be  well  to  call  to  mind 
some  of  the  general  features  and  principles 
which  characterize  the  ownership  of  the  soil 
under  navigable  waters,  and  which  may  be 
of  assistance  In  fully  appreciating  what  is 
said  In  some  of  the  decisions.  By  the  com- 
mon law,  both  the  title  and  the  dominion  of 
the  sea,  and  all  rivers  and  arms  of  the  sea 
where  the  tide  ebbed  and  flowed,  and  of  all 
the  lands  below  high-water  mark  within  the 
Jurisdiction  of  the  crown  of  England  were 
in  the  King;  but  be  held  this  title  and  do- 
minion In  a  two-fold  capacity.    He  bad  do- 


minion thereof  as  the  representative  of  the 
nation  and  for  the  public  benefit,  to  be  de- 
rived from  the  use  and  enjoyment  of  naviga- 
ble waters.  This  was  the  jus  publicum 
which  he  could  not  personally  or  by  grant 
impair  or  cut  off.  The  Jus  privatum  which 
the  iCing  enjoyed  through  title  to  such  lands 
as  of  waste  and  unoccupied  lands  belonged 
to  him  as  sovereign  and  proprietor.  It  was 
a  property  right  and  the  title  and  right 
which  he  enjoyed  In  this  capacity  he  could 
by  virtue  of  his  proprietary  Interest  convey 
to  a  private  individual,  but  alwajrs  subject 
to  the  rights  and  privileges  of  the  people  at 
large  comprehended  within  the  definition  jus 
publicum.  Shively  v.  Bowlby,  152  U.  S.  11, 
14  Sup.  Ct  648,  88  li.  Bd.  331;  People  v.  N. 
Y.  &  S.  I.  Ferry  Co.,  68  N.  Y.  71;  Martin  v. 
Waddell,  16  Pet  (U.  8.)  867,  411-13,  10  I*. 
Bd.  997;  People  v.  Vanderbllt  26  N.  Y.  287, 
292,  293.  Upon  the  settlement  of  the  colo- 
nies the  rigbts  held  by  the  crown  passed  to 
the  grantees  In  the  royal  charters  in  trust 
for  the  communities  to  be  established,  and 
after  the  American  Revolution,  charged  with 
a  like  trust  they  were  vested  in  the  original 
states  within  their  respective  borders  sub- 
ject to  the  rigbts  surrendered  by  the  Consti- 
tution of  the  United  States.  Sblvely  y.  Bowl- 
by,  152  U.  S.  67,  14  Sup.  Ct  548,  88  L.  Bd. 
331.  These  two  classes  of  rights,  public  and 
proprietary,  afforded  opportunity  for  two 
classes  of  wrongs.  An  unauthorized  ob- 
struction. Injuring  the  Jus  publicum  by  im- 
peding or  in  any  manner  Interfering  with 
the  common  right  of  the  public  to  navigate 
and  use  the  waters  was,  and  is,  a  nuisance, 
and  to  be  abated  as  such.  A  purpresture  re- 
lates, on  the  contrary,  to  the  jus  privatum. 
It  was  and  is  an  Invasion  of  the  right  of 
property  in  the  soil  while  held  by  the  King 
or  the  people.  It  might  or  might  not  also 
be  a  nuisance.  Feople  v.  Vanderbllt,  26  N. 
Y.  287,  293.  Where,  therefore,  we  find  a  de- 
dsion  upholding  the  removal  of  a  dock  or 
similar  structure  over  soil  below  high-tide 
water  not  as  a  nuisance,  but  as  a  purpres- 
ture, such  decision  becomes  of  importance 
as  defining  the  rights  of  a  proprietary  owner 
as  distinguished  from  the  public  right  of 
navigation.  It  could  be  abated  and  removed 
at  the  suit  of  the  Attorney  General  In  Eng- 
land, and  by  the  people  In  this  state,  wheth- 
er a  nuisance  or  not  Being  an  encroach- 
ment upon  the  soli  of  the  sovereign,  like 
trespass  upon  the  soil  of  a  private  individu- 
al, it  would  support  an  action  Irrespective  of 
any  damage  which  might  accrue.  People  ▼. 
Vanderbllt,  supra. 

Proceeding  to  the  authorities,  I  shall  refer 
first  to  some  of  the  English  ones,  which  have 
been  called  to  our  attention,  and  which  seem 
to  establish  that  in  England  the  common  law 
forbade  the  owner  of  the  upland  to  construct 
a  pier  of  wharf  over  the  soil  below  high- 
water  mark.  Johnson  v.  Barrett  decided  in 
1647,  is  reported  in  Aleyn's,  8  King's  Bench 
Beports,  at  page  10,  as  follows:  "In  an  ac- 
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tlon  of  trespass  for  carryins  away  soil  and 
timber,  etc.  Upon  trial  at  tlie  bar,  the  ques- 
tion arose  upon  a  key  that  was  erected  In 
Tarmouth,  and  destroyed  by  the  bailiU  and 
burgesses  of  the  town,  and  Roll  said  that 
if  it  were  erected  between  high-water  marit 
and  low-water  mark,  then  it  belonged  to 
him,  who  had  the  land  adjoining,  but  Hale 
earnestly  affirmed  the  contrary,  tIz.,  that  It 
belonged  to  the  King  of  common  right;  but 
it  was  clearly  agreed  that  If  It  were  erected 
beneath  the  low-water  mark,  then  it  belonged 
to  the  King."  Here  there  was  no  question 
raised  of  any  Impediment  to  navigation. 
Lord  Hale  died  in  1676.  His  treatise,  be 
Portlbns  Marls,  is  a  leading  authority  and 
la  found  in  Hargreave's  Law  Tracts,  and  at 
page  85,  in  a  list  of  nuisances,  contains  the 
following:  "The  straightening  of  the  port  by 
building  too  far  into  the  water,  where  ships 
or  vessels  might  have  formerly  ridden;  for 
it  is  to  be  observed  that  nuisance  or  not  nui- 
sance In  such  case  Is  a  question  of  fact.  It 
is  not  therefore,  every  building  below  the 
high-water  mark,  nor  every  building  below 
the  low- water  mark.  Is  ipso  facto  in  law  a 
nuisance.  For  that  would  destroy  all  the 
keys  that  are  In  all  the  ports  of  England. 
*  *  *  Indeed,  where  the  soil  is  the  King's 
the  building  below  the  high-water  mark  Is 
a  purpresture,  an  encroachment,  and  intru- 
sion upon  the  King's  soil,  which  he  may  ei- 
ther demolish  or  seize  or  arent  at  his  pleas- 
ure; but  it  la  not  iimo  facto  a  common  nui- 
sance, unless.  Indeed,  it  be  a  damage  to  the 
port  and  navigation."  In  Attorney-General 
V.  Richards,  2  Anstr.  [1795]  603,  which  was 
an  action  to  abate  a  wharf,  the  court  held 
that  It  was  Immaterial  whether  or  not  the 
wharf  was  an  actual  nuisance.  It  was  a  pur- 
presture and  could  therefore  be  abated.  See^ 
also,  Attorney-General  v.  Phllpot,  nowhere 
reported,  but  cited  in  last  above  case.  Par- 
mentcr  v.  Olbbs,  10  Price,  412,  was  decided  in 
the  House  of  Lords  in  1822.  The  riparian 
owner  had  built  a  wharf  between  high  and 
low  water  mark  and  the  crown  brought  a 
bill  to  abate  and  remove  it  Two  points 
were  raised  by  the  defense:  First  that  the 
defendant  had  title  to  the  land  under  a  roy- 
al gri^nt;  second,  that  the  erections  were  no 
Impediment  to  navigation.  The  first  point 
having  been  decided  against  the  defendant 
the  court  declined  to  consider;  the  second 
one,  holding  that  upon  that  ground  the  Judg- 
ment ought  to  be  affirmed.  Gould  on  Wa- 
ters, f  167,  states  the  common  law  of  Eng- 
land as  not  securing  to  the  owner  of  abutting 
lands  the  right  to  extend  wharves  beyond 
high-water  mark  of  tide  waters. 

When  we  pass  to  the  consideration  of  deci- 
sions In  the  different  courts  of  t^e  United 
States,  it  is,  of  course,  to  be  borne  in  mind 
that  the  rule  of  common  law  as  laid  down  in 
England  has  been  affected  in  various  states 
by  legislation  or  usage,  and  that  tlierefore  a 
decision  relating  to  this  right  in  one  state 
would  not  necessarily  be  an  authority  upon 


the  same  question  arising  In  a  dlffermt  on& 
When,  however,  we  find  a  decision  based 
upon  the  common  law  as  It  existed  prior  to 
April  19,  1775,  as  of  which  date  we  incorpo- 
rated the  prln<^plee  of  that  law  into  tbe  law 
of  this  state,  or  an  opinion  pertinently  dis- 
cussing and  defining  the  common  law  as  it 
then  existed,  such  decision  or  discussion  be- 
comes a  proper  authority  by  which  to.  shape 
our  course  in  the  presoit  case.  I  think  that 
the  clear  weight  of  such  authorities  is  against 
the  right  of  the  upland  owner  to  wbarf  out 
over  the  tideway  and  adjoining  soil.  It  is 
not  practicable  to  review  all  of  the  judicial 
literature  bearing  upon  this  -subject,  and  I 
shall  refer  only  to  a  ftew  of  the  uttMrances  of 
courts  outside  of  this  state  which  unquestion- 
ably are  entitled  to  much  respect  la  Wtixx 
V.  Harbor  Commissioners,  18  Wall.  (U.  S.)  67, 
21  U  Ed.  798,  the  plaintiff  filed  a  bUI  asalnst 
the  defendants  to  compel  them  to  abate  and 
remove  certain  erections  made  by  tbem  on 
the  water  front  of  San  Francisco,  which  he 
alleged  Interfered-  with  a  wbarf  rigbtftJIy 
put  there  by  him.  His  rights  d^)ended.  upon 
certain  acts  of  the  Legislature  of  the  state 
giving  to  the  city  of  San  Francisco  rights  in 
portions  of  the  lands  covered  by  the  tide  wa- 
ters of  the  bay  of  San  Francisco  in  front  of 
the  city,  and  a  subsequent  grant  by  the  city 
to  Weber's  predecessors  of  its  title  to  cer- 
tain lots.  The  discussion  involved  a  consid- 
eration of  what  plaintiff's  rights  would  have 
been  In  the  absence  of  legislation  or  usage, 
and  Mr.  Justice  Field,  after  referring  to  the 
case  of  Yates  v.  Milwaukee,  10  Wall.  (U.  S.) 
497,  19  L,  Ed.  984,  as  applying  the  correct 
doctrine  to  the  facts  there  Involved,  said: 
"Nor  Is  it  necessary  to  controvert  the  propo- 
sition tliat  in  several  of  the  states  by  general 
legislation  or  Immemorial  usage  the  proprietor 
whose  land  is  l)ounded  by  the  shore  of  the 
sea  or  of  an  arm  of  the  sea  possesses  a  sim- 
ilar right  to  erect  a  wharf  or  pier  In  front 
of  his  land  extending  into  the  waters  to  the 
point  where  they  are  navigable.  In  the  ab- 
sence of  such  legislation  or  usage,  bowevtf, 
the  common-law  rule  would  govern  the  rights 
of  the  proprietor,  at  least  in  those  states 
where  the  common  law  obtains.  By  that  law 
the  title  to  the  shore  of  the  sea  and  of  the 
arms  of  the  sea  and  In  the  soils  under  tide 
waters  is  in  England  In  the  King,  and  in  this 
country  In  the  state.  Any  erection  thereon 
without  license  is  therefore  deemed  an  en- 
croachment upon  the  property  of  the  sover- 
eign, or,  as  it  is  termed  in  the  language  of 
the  law,  a  purpresture,  which  be  may  re- 
move at  pleasure,  whether  It  tend  to  obstruct 
navigation  or  otherwise." 

The  case  of  Shively  v.  Bowlby  (1853)  152 
U.  S.  1,  14  Sup.  Ct  548,  38  L.  Ed.  331.  con- 
tains a  most  elaborate  and  painstaking  dis- 
cussion of  the  law  upon  this  question,  review- 
ing with  much  detail  the  decisions  of  the  dif- 
ferent states.  That  case  came  up  from  Ore- 
gon, and  the  direct  question  involved  was 
whether  a  donation  land  claim  bounded  br 
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the  Columbia  rlve^,  acquired  under  au  act 
of  Congress  while  Oregon  was  a  territory, 
pas8e<l  any  title  or  right  in  lands  below  high- 
water  mark  ai  against  a  subsequent  grant 
from  the  state  of  Oregon  pursuant  to  Its  stat- 
ates.  The  case  involved  a  consideration  of 
the  common  law  upon  the  question  here  un- 
der discussion  as  it  existed  In  England  and 
was  adopted  in  this  country,  and  the  opinion 
affirmed  each  of  the  following  propositions: 
(1)  In  England,  from  the  time  of  Lord  Bale, 
It  has  been  treated  as  settled  that  the  title 
In  the  soil  of  the  sea,  or  arms'of  the  sea,  be- 
low ordinary  high-water  mark,  is  in  the  King, 
except  so  far  as  an  individual  or  corporation 
has  acquired  rights  in  it  by  express  grant  or 
by  prescription  or  usage.  It  is  equally  well 
settled  that  a  grant  from  the  sovereign  of 
land  bounded  by  the  sea,  or  by  any  navigable 
tide  water,  does  not  pass  any  title  below 
high-water  mark,  unless  either  the  language 
of  the  grant  or  long  usage  under  It  clearly 
Indicates  that  such  was  the  Intention.  By 
the  law  of  England,  every  building  and  wharf 
erected  without  a  license  below  high-water 
mark,  where  the  soil  is  the  King's  is  a  pur- 
prestnre,  and  may,  at  the  suit  of  the  King, 
either  be  abolished  or  be  seized  and  rented 
for  bis  benefit,  if  it  Is  not  a  nuisance  to  nav- 
igation. (2)  The  common  law  of  England  up- 
on this  subject,  at  the  time  of  the  emigration 
of  our  ancestors,  is  the  law  of  this  country, 
except  so  far  as  it  has  been  modified  by  the 
charters.  Constitutions,  statutes,  or  usages 
of  the  several  colonies  and  states,  or  by  the 
Constitution  and  laws  of  the  United  States. 
(3)  The  new  states  admitted  into  the  Union 
since  the  adoption  of  the  Constitution  have 
the  same  rights  as  the  original  states  in  the 
tide  waters  and  in  the  land  below  the  high- 
water  mark  within  their  respective  Jurisdic- 
tions. (4)  The  Jurisprudence  of  Oregon  is 
based  on  the  common  law.  And,  finally,  as  a 
general  deduction  that  in  a  state  like  Oregon 
where  there  was  no  special  legislation  or 
usage,  the  common-law  rule  enunciated  would 
govern  the  rights  of  the  upland  proprietor 
and  he  would  not  be  entitled  to  wharf  out. 
In  Cobb  V.  Commissioners  of  Lincoln  Park, 
202  111.  427,  67  N.  E.  5,  63  L.  R.  A.  264,  95 
Am.  St.  Rep.  258,  there  were  under  discussion 
the  rights  of  an  upland  owner  bordering  on 
Lake  Michigan,  the  question  being  whether 
such  upland  owner  possessed  an  easement 
permitting  him  to  build  wharves  over  the 
submerged  lands  in  front  of  him  in  order  to 
reach  the  navigable  water.  The  court.  In  a 
carefully  pr^ared  opinion,  assumed  the 
rights  of  a  riparian  owner  upon  the  lake  to 
be  the  same  as  those  of  such  an  owner  front- 
ing upon  the  sea.  It  decided  that  the  prin- 
ciples of  common  law  which  were  adopted  In 
that  state  as  they  existed  prior  to  March 
24,  1606.  were  still  applicable,  there  being 
no  statute  or  usage  which  had  modified  such 
law,  and  then  further  that:  "A  riparian 
owner  had  no  right  to  build  any  structure 
on  the  submerged  lands  in  front  of  bis  own 
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lands  unless  he  owned  such  submerged  lands 
or  bad  a  license  to  do  so.  The  title  of  the 
owner  of  such  submerged  lands  is  not  bur- 
dened with  an  easement  In  favor  of  the  own- 
er of  the  adjoining  upland  to  build  wharves 
out  to  navigable  water.  Such  being  the  com- 
mon law  it  Is  the  law  of  this  state  until  it 
Is  altered  by  the  Legislature."  In  Connectl* 
cut  the  well-recognized  right  of  the  upland 
owner  to  erect  wharves  Is  predicated  apon 
general,  immemorial  usage  rather  than  upon 
the  common  law.  East  Haven  v.  Heming- 
way, 7  Conn.  186,  203.  In  reviewing  the  de- 
cisions of  our  own  state,  I  shall  refer  first, 
to  those  which  are  In  harmony  with  the 
English  and  American  cases  already  cited, 
and  then  I  shall  attempt  to  analyze  both  the 
New-  York  cases  and  some  elsewhere  wherein 
something  has  been  said  which  the  appel- 
lants regard  as  sustaining  their  position. 

People  V.  Vanderbllt,  26  N.  Y.  287  was 
brought  to  restrain  the  defendant  from  pro- 
ceeding to  the  erection  of  a  pier  extending  in- 
to the  North  river,  and  to  compel  the  removal 
of  the  part  already  bnllt  as  a  public  nui- 
sance. Upon  the  trial,  the  defendant's  conn- 
sel  offered  to  prove  that  the  pn^oeed  pier 
and  crib  were  not,  and  would  not  be,  whoi 
completed  a  nuisance  or  Interference  In  any 
manner  with  the  navigation  of  the  river. 
The  trial  court  rejected  this  evidence,  hold- 
ing that  if  the  pier  were  unauthorized  by 
law,  it  would  be  per  se  a  nuisance.  Upon 
appeal  the  court  discussed  the  rejection  of 
this  evidence,  saying:  "The  right  of  prop- 
erty In  the  soil  or  bed  of  a  navigable  river 
or  arm  of  the  sea,  and  the  right  to  use  the 
waters  for  the  purposes  of  navigation,  are  en- 
tirely separate  and  distinct.  The  first  of 
these  rights  is,  by  the  common  law,  vested 
prima  facie  in  the  sovereign  power.  *  *  • 
The  second  is  a  right  common  to  the  whole 
people,  and  it  Is  vested  In  the  public  at  large. 
A  purpresture  is  an  invasion  of  the  rlgbt  of 
property  in  the  soil,  while  the  same  remains 
in  the  King  or  the  people.  A  nuisance  is  an 
Injury  to  the  Jus  publicum,  or  common  right 
of    the    public    to    navigate    the    waters. 

*  *  *  If  the  injury  complained  of  be  a 
pnrpresture,  it  may  be  abated  and  removed 
at  the  suit  of  the  Attorney  General  In  Eng- 
land, and  of  course  of  the  people  In  this 
state,    whether    it   is    a    nuisance   or    not. 

*  *  *  Being  an  encroachment  upon  the 
soil  of  a  sovereign,  like  trespass  upon  the 
soil  of  a  private  Individual,  It  will  support 
an  action  Irrespective  of  any  damage  which 
may  accrue.  But  where  the  action  is  to  re- 
move a  nuisance,  which  is  not  a  purpresture, 
a  nuisance  in  fact  must  In  all  cases  be  shown 
to  exist."  And  It  was  held  that  the  structure 
was  a  purpresture  and  liable  to  removal  ir- 
respective of  whether  It  was  or  was  not  a 
nuisance. 

Snge  V.  Mayor,  etc..  of  New  York,  154  N.  Y. 
01.  47  N.  E.  1096,  38  L.  R.  A.  606,  61  Am.  St 
Rep.  592,  involved  the  question  of  riparian 
rights  possessed  by  am  owner  of  land  bound- 
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ed  on  the  Harlem  river,  which  la  a  naTigable 
stream  where  the  tide  ebbs  and  flows.  Judge 
Vann,  manifestly  after  great  research,  dis- 
cusses most  thoronghly  the  origin  and  extent 
of  these  rights,  and  It  is  significant  that  after 
doing  this  in  defining  them  he  simply  enum- 
erates the  right  of  access  to  the  navigahie 
part  of  the  river  in  front  of  the  riparian  lands 
for  the  purpose  of  loading  boats,  drawing 
nets,  and  the  like,  and  does  not  anywhere 
Include  as  one  of  the  privileges  or  easements 
held  by  the  riparian  owner,  the  right  to  wharf 
out  into  the  stream. 

Hedges  v.  West  Shore  B.  R.  Co.,  150  N.  T. 
ISO,  44  N.  E.  691,  65  Am.  St  Rep.  600,  in- 
volved a  controversy  between  a  riparian  own- 
er upon  the  Hudson  river  and  the  defendant, 
which  had  built  its  road  upon  a  structure 
of  open  piling  below  high-water  mark  In  front 
of  his  premises  under  a  privilege  acquired 
from  the  state,  leaving,  however,  to  the  ripa- 
rian owner  suitable  and  reasonable  means  of 
access  to  the  channel.  The  extent  of  the 
rights  of  TOCh  a  riparian  owner  were  neces- 
sarily involved  and  fully  discussed,  and  it  is 
again  significant  that  there  Is  not  included 
amongst  them,  but  rather  seems  to  be  ex- 
cluded from  them,  the  right  to  wharf  out  Into 
the  stream,  which  right  would  almost  neces- 
sarily have  been  interfered  with  by  the  rail- 
road structure  In  question.  The  substance 
of  the  opinion  upon  this  subject  is  fairly  ex- 
pressed by  that  portion  of  the  beadnote  which 
states  as  follows:  "The  owner  of  uplands 
bounded  by  the  waters  of  a  tidal  river  has 
a  natural  easement  or  right  of  access  to  the 
channel,  but  this  does  not  Include  any  right 
arising  from  the  use  of  land  under  water  or 
the  bed  of  the  river,  below  high-water  mark." 
It  is  also  to  be  noted  that  the  opinion  in 
this  case  was  written  by  the  .same  Judge 
whose  expressions  in  the  Rumsey  and  Saund- 
ers Cases,  hereafter  to  be  referred  to,  are 
cited  by  the  appellants  as  authority  for  their 
contention  In  favor  of  such  right  to  erect  a 
wharf. 

Matter  of  City  of  New  York,  168  N.  Y.  134, 
143,  61  N.  E.  158,  160,  56  L.  R.  A.  500,  Is  the 
so-called  "Speedway"  case,  where  the  city,  by 
constructing  a  roadway  along  the  Harlem 
river,  had  destroyed  the  riparian  rights  of  the 
owners  of  uplands  abutting  on  that  river. 
The  cr.se  naturally  called  for  a  consideration 
of  what  those  rights  were,  and  Judge  Werner, 
in  a  most  careful  add  elaborate  opinion,  de- 
fines them  as  follows :  "The  owner  of  up- 
lands abutting  upon  a  navigable  river  where 
the  tide  flows  and  ebbs,  takes  title  only  tq 
high-water  mark.  While  he  does  not  own  the 
tideway,  or  the  lands  under  water  beyond 
the  same,  he  has  the  easement  of  passage 
and  the  transportation  of  merchandise  to 
and  fro  between  the  navigable  water  and 
his  land,  to  fish  and  draw  nets,  to  land  boats, 
and  to  load  and  unload  the  same."  There  is 
ii«  suggestion  of  the  right  to  construct  a  pier 
or  wharf. 

The  cases  which  are  especially  relied  upon 


by  the  appellants  as  sustaining  their  posi- 
tion directly  or  indirectly  rests  upon  the  case 
of  Xates  V.  Milwaukee,  10  Wall.  (U.  S.)  48T, 
19  L.  Ed.  984.  Either  that  dedsloa  or  some 
decision  expressly  based  upon  it  furnishes  the 
only  Important  authority  for  the  doctrine 
which  they  invoke,  and  I  shall,  therefore,  con- 
sider It  first  It  was  said  in  that  case:  "^ut 
whether  the  title  of  the  owner  of  socb  a  lot 
extends  beyond  the  dry  land  or  not,  be  is 
certainly  Entitled  to  the  rights  of  a  riparian 
proprietor  whose  land  is  bounded  by  a  navi- 
gable strsam ;  and  among  those  rights  are  ac- 
cess to  the  navigable  part  of  the  river  from 
the  front  of  his  lot,  the  right  to  make  a  land- 
ing, wharf  or  pier  for  his  own  use  or°  for  the 
use  of  the  public,  subject  to  such  general 
rules  and  regulaticms  as  the  Legislatore  may 
see  proper  to  impose  for  the  protection  of  the 
rights  of  the  public,  whatever  those  may  be. 
This  proposition  has  been  decided  by  this 
court  in  the  cases  of  Dutton  v.  Strong,  1 
Black  (U.  S.)  25,  17  U  Ed.  29,  and  Railroad 
Co.  V.  Schurmier,  7  WaU.  (U.  S.)  272,  SK. 
19  li.  Ed.  74.  This  case  related  to  rights  of 
a  riparian  owner  upon  an  inland  navigable 
stream  and  not  upon  water  where  the  tide 
ebbed  and  flowed,  and  between  which  kinds 
of  water  a  distinction  has  at  times  been 
drawn.  Furthermore,  the  only  question  in- 
volved was  whether  the  conunon  council  of 
the  city  of  Milwaukee  could,  by  merely  de- 
claring a  pier  to  be  an  obstruction  to  naviga- 
tion and  a  nuisance,  lay  the  right  for  remov- 
al ;  there  being  no  evidence  that  it  was  in  fact 
such  obstruction  or  nuisance,  and  this  was 
the  precise  issue  determined  by  the  learned 
court.  Page  005  of  10  WalL  (U.  S.)  19 
L.  Ed.  984.  Under  these  circumstances  the 
decision  as  purporting  to  define  the  right 
of  an  upland  owner,  at  least  upon  tide  wa- 
ter, to  build  a  pier  Into  the  navigable  water, 
has  been  in  effect  comprehensively  overruled 
by  cases  already  referred  to  at  length.  Shive- 
ly  V.  Bowlby,  152  U.  S.  1,  36,  40,  14  Sup.  Ct 
548,  38  L.  Ed.  331;  Weber  v.  Harbor  Com- 
missioners. 18  Wall.  (U.  S.)  57,  65,  21  L.  Ed. 
798.  And  In  the  Sage  Case  (page  78  of  154 
N.  Y.,  page  1101  of  47  N.  E.,  38  L.  R.  A. 
606,  61  Am.  St  Rep.  692)  Judge  Vann  very 
pertinently  says:  "In  Yates  v.  Milwaukee. 
10  Wall.  (U.  S.)  497,  19  L.  Ed.  084,  much  was 
said  that  favors  the  theory  of  the  plain- 
tlfiC,  but  all  that  was  decided  Is  that  a  wharf 
built  by  a  riparian  owner  on  the  bank  of  a 
navigable  river  In  the  state  of  Wisconsin  un- 
der statutory  permit  cannot  be  declared  a 
nuisance  without  a  judicial  trial."  - 

The  case  of  Illinois  Cent  R.  R.  Co.  ▼.  Illi- 
nois, 146  U.  S.  387,  13  Sup.  Ct  110,  36  U  Ed. 
1018,  which  also  is  cited  as  an  authority  in 
some  of  the  New  York  cases  hereafter  to  be 
referred  to,  requires  very  little  consideration 
upon  the  point  here  involved.  What  was 
held  In  that  case  was  simply  that  the  railroad 
company,  under  express  authority  of  the  law, 
having  constructed  Its  tracks  along  the  shore 
of  Lake  Micnigau  in  auch  a  manner  as  in  no 
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respect  to  Interfere  with  any  useful  freedom 
of  the  lake  for  commerce,  could  not  be  re- 
garded as  having  encroached  upon  the  domain 
of  the  state  In  such  a  manner  aa  to  require 
the  interposition  of  the  court  for  the  removal 
of  the  tracks.  Before  passing  to  the  analysis 
of  other  New  Tork  cases,  it  is  proper  to  re- 
call that  In  1852,  In  Gould  v.  Hudson  Klver 
R.  R.  Ck>.,  6  K  Y.  522,  in  substance  It  had 
been  held  that  the  owner  of  lands  on  the 
Hadson  river  had  no  property  In  the  shore  be- 
tween high  and  low  water  marks,  and  there- 
fore was  not  entitled  to  compensation  when 
the  same  was  taken  for  the  construction  of  a 
railroad  In  such  a  manner  as  to  shut  him  off 
from  all  convenient  access  to  the  water. 

This  doctrine  had  been  doubted  and  criti- 
cised in  various  decisions  before  the  deci- 
sion of  Rumsey  v.  N.  T.  &  N.  K  R.  R.  Co., 
133  N.  Y.  79,  30  N.  E.  664,  15  U  R.  A.  616. 
28  Am.  St  Rep  600^  and  the  court  in  that 
latter  case  was  fairly  called  upon  to  de- 
cide whether  It  would  or  would  not  follow 
the  Crould  Oase;  for  practically  the  same 
question  was  presented  In  both.  The  im- 
portant question  involved  was  the  general 
one,  whether  an  upland  owner  had  any 
easements  and  privileges  for  the  destruc- 
tion of  which  by  the  railroad  company  he 
was  entitled  to  recover  damages.  The  de- 
tails of  those  rights,  If  any,  were  not  q>eclal- 
ly  in  controversy  or  under  consideration.  No 
question  of  the  right  to  construct  a  pier  into 
the  river  was  presented  except  as  it  might  be 
incidental  to  and  embraced  within  the  gener- 
al subject  The  court  repudiated  the  doc- 
trine of  the  Gould  Case,  holding  that  the 
upland  owner  did  have  rights  and  ease- 
ments, and  then  the  Judge  writing  the  opin- 
ion by  way  of  Illustration  quoted  the  remarks 
of  Mr.  Justice  Miller,  in  the  case  of  Yates 
V.  Milwaukee,  already  referred  to.  There 
was  no  other  statement  whatever  in  the 
i^inlon  that  an  upland  owner  bad  a  right 
to  wharf  out  into  the  river;  but  upon  the 
contrary,  in  summing  up  his  conclusions,  tbe 
judge  who  wrote  said:  "It  must  now,  we 
think,  be  regarded  as  the  law  in  this  state 
th^t  an  owner  of  land  on  a  public  river  is 
entitled  to  such  damages  as  he  may  have 
sustained  against  a  railroad  company  that 
constructs  its  road  across  his  water  front 
and  deprives  him  of  access  to  the  navigable 
part  of  the  stream." 

The  case  of  Saunders  y.  N.  Y.  C.  &  H.  R. 
B.  R.  Co.,  lU  N.  Y.  76,  38  N.  E.  992,  26 
L.  R.  A.  378,  43  Am.  St  Rep.  729.  Involved 
a  consideration  of  the  obligations  of  a  rail- 
road company  which  had  built  upon  land 
granted  by  the  state  between  the  upland  and 
the  usual  place  of  access  by  an  upland  owner 
to  the  river,  and  it  was  held  that  such  a 
grant  by  the  comnfissloners  of  tbe  land  office 
did  not  extinguish  or  Impair  the  easements 
or  riparian  rights  of  such  an  owner.  Again, 
as  in  the  Rumsey  Case,  the  question  actually 
Involved  was  tbe  general  one  of  impairment 
of  the  rights  and  privileges  possessed  by  the 


upland  owner.  The  question  was  not  as  to 
the  exact  extent  of  those  easements,  and  es- 
pecially the  right  to  build  a  wharf  into  tbe 
river  was  not  being  considered.  Under  those 
circumstances  it  is  true  that  the  opinion,  be- 
ing written  by  tbe  same  judge  who  had  writ- 
ten In  the  Rumsey  Case,  did  state  that  such 
rights  embraced  the  right  to  make  a  landing 
wharf  or  pier  for  the  use  of  the  upland  own- 
er or  of  the  public.  This  statemoit  however, 
was  expressly  based  upon  the  proposition 
that  such  right  bad  l>een  affirmed  in  the 
Rumsey  Case  and  reaffirmed  In  the  Illinois 
Central  Railroad  Case.  There  was  nothing 
to  suggest  the  query  whether  this  right  to 
construct  a  pier  was  really  Included  in  tbe 
privileges  of  tbe  abutting  owner,  but  what 
was  written  was  but  a  general  definition  of 
a  class  of  rights  which,  by  reference  to  the 
authorities  cited,  was  assumed  to  include  the 
wbarflng  privilege. 

The  question  In  Thousand  Island  Steam- 
boat Co.  v,  Vlsger,  179  N.  Y.  206,  71  N.  B.  764. 
was  whether  a  riparian  owner  upon  the  St 
Lawrence  river,  owning  a  dock  erected  upon 
land  granted  by  the  people  of  the  state  of  New 
York  for  the  purpose  of  promoting  the  com- 
merce of  the  state,  and  for  no  other  object 
or  purpose,  had  a  right  to  tbe  exclusive  use 
of  said  dock,  or  whether  it  was  open  to  the 
use  of  all  who  were  engaged  in  promoting 
the  purposes  of  the  grant  namely,  the  com- 
merce of  the  state.  That  was  the  precise 
question  Involved,  and  there  was  none  about 
the  right  of  the  riparian  owners  to  maintain 
their  dock  into  the  river.  It  Is  true  that  the 
opinion,  speaking  of  the  fact  that  the  owners 
or  their  predecessors  had  originally  buUt  tbe 
dock  before  the  grant  by  the  state,  did  state 
that:  "The  proprietors  of  lands  upon  naviga- 
ble waters  are  entitled  to  a  right  of  access  to 
a  navigable  part  of  the  river  and  to  the  right 
to  make  a  landing  wharf  or  pier  for  tbelr 
own  use  or  for  the  use  of  the  public,  subject 
to  such  general  mlee  and  regulations  as  tbe 
Legislature  may  see  proper  to  impose  for  tbe 
protection  of  the  rights  of  the  public  what- 
ever these  may  be,"  and  In  support  of  this 
proposition  cited  the  Yates  and  Rumsey 
Cases.  But  no  Issue  was  being  raised  bn 
this  case  as  to  the  right  to  erect  and  main- 
tain tbe  dock.  The  only  one  was  over  its 
use  as  between  the  owners  and  the  general 
public,  and  I  think  that  this  relationship  was 
all  that  tbe  judge  who  wrote  bad  In  mind 
when  speaking  of  tbe  right  to  build  "subject 
to  such  general  rules  and  regulations  as  the 
Legislature  may  see  proper  to  impose  for  the 
protection  of  the  rights  of  the  public."  Thus 
we  find  that  all  of  the  expressions  in  these 
cases  tending  to  support  appellants'  proposi- 
tion are  rather  by  way  of  Ulustratlcm  and 
amplification  of  what  was  essentially  involv- 
ed than  otherwise,  and  moreover  that  direct- 
ly or  indirectly  they  are  based  upon  tbe 
Yates  Case  which,  upon  this  point  can  no 
longer  be  regarded  as  authoritative.  Some 
other  coses  have  been  called  to  our  attention 
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in  the  Appellate  DlTlsion  and  at  Spedal  and 
Trial  Term,  where  Bomethlng  has  been  said 
affirming  the  right  to  build  a  pier.  Whatever 
was  said  npon  this  point  was  based  especial- 
ly upon  the  Yates  Case,  or  upon  one  of  the 
New  York  cases  based  upon  that  case,  and 
with  the  exception,  possibly,  of  the  Mould 
Case,  what  was  said  was  dictum  or  part  ot 
some  general  statement  of  the  privileges  of 
a  riparian  owner,  and  with  nothing  to  sug- 
gest the  specific  question  whether  the  wharf- 
Ing  right  was  really  one  of  those  privileges. 

In  the  case  of  People  v.  Mould,  37  App. 
Dlv.  36,  66  N.  Y.  Supp.  453,  It  was  held,  by 
a  divided  court,  that  the  state  could  not  com- 
pel a  riparian  owner  on  the  Hudson  river  to 
remove  a  wharf  erected  by  him  without  hav- 
ing obtained  a  grant  from  the  state  in  the 
shoal  waters  in  front  of  his  uplands  and 
reaching  the  navigable  part  of  the  stream, 
on  the  ground  simply  that  it  was  a  pnrprea- 
tnre  when  it  was  not  shown  that  such  wharf 
was  actually  a  nuisance  or  an  obstruction  to 
navigation.  The  opinion  upon  that  appeal 
extensively  reviews  the  authorities  upon  this 
subject;  the  important  ones  of  which  have 
been  analyzed  tn  this  opinion,  and  it  does 
affirm  the  right  of  an  upland  owner  to 
wharf  out  into  the  navigable  water.  In  view 
of  the  space  already  devoted  to  the  considera- 
tion of  ^he  authorities  upon  which  this  de- 
cision is  based,  it  does  not  seem  necessary  to 
review  it  at  length.  I  can  only  say  that  I 
do  not  regard  its  conclusions  as  sustained  by 
the  weight  of  authority,  or  as  furnishing  a 
precedent  which  should  be  accepted  by  this 
court 

What  has  been  said  sufficiently  indicates 
my  opinion  that  the  weight  of  authority  sus- 
tains the  pre^KJSltlon  urged  by  the  plaintiffs 
that,  under  the  common  law  as  It  prevailed 
in  England,  and  as  we  adopted  and  have 
recognized  it  In  this  country,  at  the  time  the 
grants  were  made  to  the  parties  and  their 
predecessors,  an  upland  owner  did  not  have 
the  right  to  build  a  wharf  over  the  land  be- 
low high-water  mark  Into  the  water,  and 
that  in  this  state  the  common  law  has  not 
been  changed  by  statute  or  usage. 

Therefore  the  judgment  should  be  affirmed, 
with  costs. 

CUI/LEN,  0.  J.,  and  O'BRIEN  and 
HAIGHT,  JJ..  concur  with  G-RAY,  J.;  VANN 
and  WERNER,  JJ..  concur  with  HIS- 
COCK,  J. 

Judgment  reversed,  etc 


(188  X.  Y.  124) 

JACOBT   V. 


JACOBY  et  al. 


(Court  of  Appeals  of  New  York.    March  15, 
1007.) 

1.  Trusts— Passive— Construction  of  Will. 
A  will  leavine  property  in  trust  to  the 
widow  to  be  used  b.v  her  until  the  testator's 
youngest  child  should  become  21  years  old, 
when  it  should  be  divided  between  the  widow 


and  the  children  eqaally,  created  a  paasiv* 
trust,  which  transmitted  no  title  to  the  trustee. 
but  devolved  it  directly  upon  those  entitled  to 
the  ultimate  beneficial  estate,  under  Real  Prop- 
erty Law.  Laws  1896.  p.  570,  c.  547.  {  73. 
providing  that  disposition  of  land  shall  be  made 
directly  to  the  person  in  whom  the  right  to 
possession  and  profits  is  intended  to  be  vested. 
and  that,  if  made  to  a  person  in  trust  for 
another,  no  interest,  leeal  or  equitable,  vests 
in  the  trustee. 

[Ed.  Note.— For  cases  in  iMint,  see  Cent.  Diit 
vol.  47,  Trusts.  I  179.1 

2.  Pebfetuities— Sdbfensioh  or  Auenatxos 

— CONSTBUCTTON  OK  WnX. 

A  will  ieaviuK  property  to  testator's  wife 
and  four  children,  to  be  eqaally  divided  amonK 
them  when  the  youneest  child  should  l>econie 
21  years  of  age,  and  providiuK  that  "until  such 
time  and  durine  his  minoritjr"  the  wife  shoald 
have  the  use  of  the  property,  was  not  void  as 
evindnt:  an  intention  to  suspend  the  power  of 
alienation  for  a  fixed  period  not  measured  by 
lives,  and  as  suspendinfc  the  power  darinK  the 
existence  of  mwe  than  two  lives  in  being. 

TEld  Note. — ^For  cases  in  point,  see  Cent.  Dis^ 
vol.  38,  Perpetuities,  SS  46.  49.1 

Appeal  from  Supreme  Court;  Appellate 
Division,  Second  Department. 

Action  by  Julius  Jacoby  against  Samuel 
Jacoby,  Emma  Wyler,  Henriette  Jacoby,  and 
others.  From  a  judgment  of  the  Appellate 
Division  (100  N.  Y.  Supp.  1122),  affirming 
a  judgment  entered  upon  a  decision  at 
Special  Term  (04  N.  Y.  Supp.  260),  plaintifr 
and  defendants  Samuel  Jacoby  and  Emma 
Wyler  appeal.    Affirmed. 

The  action  was  brought  to  obtain  a  decree 
adjudging  void  certain  alleged  trusts  and 
powers  in  the  will  of  Julius  Jacoby,  de- 
ceased, and  that  the  decedent  died  intestate 
as  to  the  residuum  of  his  property,  on  tbe 
ground  that  the  testamentary  disposition  sus- 
pended the  absolute  ownership  and  power  of 
alienation  of  the  decedent's  estate  for  a  peri- 
od beyond  that  allowed  by  law.  Julius  Jaco- 
hy  died  in  the  borough  of  Brooklyn,  county 
of  Kings,  In  this  state,  on  the  15th  of  May, 
1901,  leaving  a  last  will  and  testament,  the 
essential  parts  of  which  are  as  follows: 
"First.  After  all  my  lawful  debts  are  paid, 
I  give  and  bequeath  all  my  property  of  what- 
ever name  or  kind  that  I  may  own  at  the 
time  of  my  death  to  my  wife,  Henriette 
Jacoby,  in  trust  for  the  residuary  legatees 
hereinafter  named,  subject  to  the  following 
bequeets."  This  first  clause  is  followed  by 
four  others,  which  relate  wholly  to  spedfle 
legacies,  after  which  the  testator  further 
provided:  "Sixth.  All  the  residue  and  re- 
mainder of  my  property,  both  real  and  per- 
sonal, and  after  the  payment  of  the  foregoing 
bequests  I  give,  devise  and  bequeath  to  the 
following  named  residuary  legatees,  namely, 
to  my  wife,  Henriette  Jacoby,  Elsther  Jacoby, 
Nathan  Jacoby,  Edward  Jacoby  and  Charles 
Jacoby,  the  same  to  be  equally  divided  and 
equally  shared  among  them  after  the  yoimg- 
est  child  of  them  shall  have  attained  the  age 
of  twenty-one  years,  and  until  such  time  and 
during  his  minority  I  desire  that  my  wife 
shall  receive  and  have  the  sole  use  of  the 
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r^its  and  income  of  my  estate  after  pay- 
ment of  any  tax  or  expense  Incidental  to  tlie 
use  and  care  of  said  property."  The  seventbi 
and  succeeding  clauses  of  tbe  will  are  not 
material  to  tlie  controTersy  at  bar.  This 
will  was  duly  admitted  to  pro|>ate,  and  there- 
after this  action  was  brought  by  the  plain- 
tiff, who  was  one  of  the  testator's  four  chil- 
dren by  a  former  marriage,  against  the  tes- 
tator's second  wife  and  the  four  children  of 
the  marriage  with  her,  who  are  the  residu- 
ary legatees  named  In  the  wilL 

Alton  B.  Farlser  and  Francis  A.  McClos- 
key,  for  appellants.  Thomas  Kelby,  for  re- 
spondents. 

WERNER,  J.  (after  stating  the  facts). 
The  appellants  claim,  and  the  respondents 
concede,  that  the  first  or  "trust"  clause  of 
the  will  Is  invalid,  but  they  do  not  agree  as 
to  the  reasons  for  its  InTalidlty,  or  its  effect 
upon  the  rest  of  the  will. 

With  great  elalioration  and  much  force 
the  learned  counsel  for  the  appellants  con- 
tend, in  substance,  that  when  the  first  and 
sixth  clauses  of  the  will  are  read  together, 
as  they  should  be,  it  becomes  apparent  that 
the  trust  is  void  because  it  involves  an  un- 
lawful suspension  of  the  iwwer  of  aliena- 
tion, which  is  80  inseparably  interwoven 
with  all  the  other  essential  features  of  the 
win  as  to  render  the  whole  instrument  Toid. 
The  respondents,  while  conceding  the  inva- 
lidity of  the  trust,  contend  that  it  is  nulli- 
fied, not  by  the  statute  against  unlawful  sus- 
pension, but  by  the  statutory  provisions  re- 
lating, to  passive  or  "dry"  trusts,  and  that 
Its  extirpation  from  the  will  does  not  afTect 
the  rest  of  the  testator's  plan  for  the  devolu- 
tion of  his  estate. 

By  the  first  clause  the  testator  gives  to  his 
wife  all  bis  estate,  in  trust  for  the  residuary 
legatees,  subject  to  certain  specific  legacies. 
The  residuary  legatees  named  in  the  sixth 
clause  are  the  testator's  wife  and  his  four 
children,  Esther,  Nathan,  Edward,  and 
Charles.  The  property  Is  directed  "to  be 
eqtially  divided  and  equally  shared  among 
them  after  the  youngest  child  of  them  shall 
have  attained  the  age  of  twenty-one  years, 
and  nntll  such  time  and  during  his  minority, 
I  de«lre  that  my  said  wife  shall  receive  and 
have  the  sole  use  of  the  rents  and  income  of 
my  said  estate."  No  Second  reading  of  these 
two  clauses  of  the  will  is  necessary  to  demon- 
strate that  they  create  no  valid  trust.  The 
designated  trustee  is  herself  one  of  the  re- 
siduary legatees,  and  not  a  single  trust  duty 
or  function  Is  imposed  upon  her.  The  pro- 
jected trust  is  clearly  a  passive  one  which, 
under  section  73  of  the  real  property  law 
(Laws  189C,  p.  570,  c.  547),  transmits  no  title 
to  the  trustee,  but  devolves  it  directly  upon 
those  entitled  to  the  ultimate  beneficial  es- 
tate. Rawson  v.  Lampman,  5  N.  Y.  456; 
Fisher  V.  Hall,  41  N.  Y.  416;  Woodgate  v. 
Plflet  64  N.  Y.  573.  By  the  sixth  clause 
tbe  ultimate  beneficiaries  are  the  testator's 


wife  and  the  four  children  named,  subject 
to  the  wife's  use  of  the  estate  during  the 
minority  of  the  yonngest  child  of  them.  Un- 
less there  Is  something  In  this  sixth  clause 
directing  an  nnlawfnl  8usi>ension  of  the  pow- 
er of  alienation,  it  is  therefore  plain  that  the 
estate  has  vested  in  tbe  five  named  residuary 
legatees,  subject  to  the  wife's  use  during  the 
minority  of  the  yonngest  child,  or  until  his 
earlier  death,  for  it  is  well  settled  that  a 
term  measured  by  a  minority  ends  upon  the 
death  of  the  minor.  Roe  v.  Vlngut,  117  N. 
Y.  204,  22  N.  E.  983;  Real  Prop.  Law,  f  82. 

The  next  question  to  be  considered  is 
whether  there  is  anything  in  the  will  which 
offends  against  the  statute  forbidding  the 
suspension  of  the  absolute  power  of  aliena- 
tion of  real  property  by  any  limitation  or  con- 
dition for  a  longer  period  than  daring  tlie  con- 
tinuance of  not  more  than  two  lives  in  being 
at  the  creation  of  the  estate.  Counsel  for  the 
appellants  contend  that,  when  the  sixth  clanse 
is  read  and  construed  in  connection  with  the 
context  of  the  whole  instroment,  the  testator's 
direction  that  the  widow  shall  have  the  use 
and  income  of  the  estate  "until  sudi  time 
and  during  bis  minority"  makes  it  plain  that 
the  testator,  not  only  referred  to  the  minori- 
ty as  a  fixed  period  of  time,  but  that  the 
particular  minority  mentioned  is  that  of  the 
testator's  youngest  surviving  child  who  shall 
reach  the  age  of  21  years.  It  needs  neither 
argument  nor  authority  to  show  that,  if  the 
will  before  us  can  be  fairly  thus  construed, 
It  is  irretrievably  void  (1)  because  it  sus- 
pends tbe  power  of  alienation  during  a  fixed 
period  not  measured  by  lives;  and  (2)  be- 
cause the  same  power  is  suspended  during 
the  existence  of  more  than  two  lives  in  l)e- 
Ing.  We  cannot  subscribe  to  the  view  that 
there  Is  anything  in  the  will  to  indicate  that 
it  was  the  testator's  Intention  to  suspend  the 
power  of  alienation  for  a  fixed  period  of 
time.  On  the  contrary,  the  term  used,  when 
given  its  usual  legal  meaning.  Imports  simply 
a  suspension  during  a  "minority,"  and  that 
expression,  as  defined  by  the  statute,  is 
deemed  to  signify  "a  part  of  a  life  and  not 
an  absolute  term  equal  to  the  possible  dura- 
tion of  such  minority."  Real  Prop.  Law, 
S32. 

Neither  Is  the  second  contention  of  the  ap- 
pellants to  the  effect  that  the  power  of 
alienation  is  suspended  for  more  than  two 
lives  In  being,  any  more  admissible  than  the 
first.  If  we  should  assume  that  the  phrase- 
ology of  the  will  were  ambiguous,  so  that  it 
might  be  given  either  of  two  meanings,  it 
would  be  our  duty  to  adopt  that  which  will 
uphold  the  will.  Hopkins  v.  Kent,  145  N. 
Y.  367,  40  N.  B.  4.  Thus,  If  we  were  in 
doubt  as  to  whether  the  division  of  the  testa- 
tor's property  is  directed  to  be  made  when 
the  youngest  of  his  children  shall  have  ar- 
rived at  the  age  of  21  years,  or  upon  the 
majority  of  the  youngest  of  his  children  who 
shall  reach  that  age,  we  should  have  to  inter- 
pret the  will  as  directing  the  former  disposi- 
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tion,  because  It  to  yalld,  as  against  the  latter 
direction,  whlcb  Is  invalid.  It  Is  not  neces- 
sary, however,  to  go  to  that  extremity,  for 
we  think  the  testator's  language  Is  reason- 
ably clear  and  unambiguous.  He  directs 
that  his  property  "be  equally  divided  and 
equally  shared"  among  his  wife  and  children, 
"after  the  youngest  child  of  them  shall  have 
attained  the  age  of  twenty-one  years."  If 
we  apply  to  this  language  the  rule  that  the 
will  speaks  as  of  the  time  of  the  testator's 
death,  it  plainly  refers  to  the  youngest  of  bis 
children  then  living,  who  was  in  fact  ttae 
testator's  youngest  child,  and  a  suspension 
of  the  power  of  alienation  during  "his  mi- 
nority" is  unquestionably  valid.  Chaplin  on 
Suspension,  etc.,  S  100;  Van  Cott  v.  Prentice, 
104  N.  Y.  66,  10  N.  B.  257.  Much  more 
might  be  written  upon  the  various  sugges- 
tions so  elaborately  and  ably  presented  on 
behalf  of  the  appellants,  but  it  would  add 
nothing  substantial  to  the  discussion.  In 
the  last  analysis  every  case  involving  the 
construction  of  a  will  must  be  decided  upon 
its  own  particular  facts  and  circumstances, 
and  we  have  said  enough  to  Indicate  that  we 
have  no  doubt  as  to  the  validity  of  this  will. 
The  Judgment  herein  should  be  aflirmed. 
With  one  bill  of  costs. 

CUIiliEN,  a  J.,  and  EDWARD  T.  BART- 
LETT,  HAIQHT,  VANN,  WILLARD  BABT- 
LETT,  and  HISCOCB:,  JJ.,  concur. 

Judgment  affirmed. 


(39  Ind.  App.  653) 

GEORGE  B.  SWIFT  CO.  et  si.  v.  DOLLE. 
(No.  6.897.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 

March  19.  1907.) 
J.  Mechanics'    Liens  — Liens   of   Suboon- 

TRACTOBS — Co  NTS  acts. 

Where  a  contractor  who  agreed  with  the 
owner  that  he  woulrl  keep  the  property  free 
from  mechanics'  liens  contracted  with  a  sul)- 
contractor  to  keep  the  premii*s  free  from  me- 
chanics' liens,  tiie  subcontractor,  havini;  knowl- 
edge of  the  agreement  of  the  contractor,  could 
not  claim  a  mechanic's  lien  for  services  and 
materials  furnished. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Di|f. 
vol.  34,  Mechanics'  Liens,  S  135.] 

2.  Dauaobs— Bbbaoh   of    Cortbaot— LiQtn* 

DATED  DAKAOES. 

A  contract  between  a  contractor  and  a  sub- 
contractor bonnd  the  latter  to  pay  as  liquidated 
damages  a  specified  sum  per  day  for  each  day's 
delay  in  completing  the  work,  and  that  for 
the  purpose  of  fixing  the  delay  the  written 
statement  of  the  architect  should  be  final.  The 
statement  of  the  architect  was  not  furnished 
to  the  subcontractor.  Held,  that  the  contractor 
was  not  entitled  to  recover  the  liquidated  dam- 
ages stipulated  for  in  case  of  delay,  nor  any 
damages  for  delay,  except  those  shown  to  have 
been  sustained. 
8.  Bahk. 

A  contract  between  a  contractor  and  a  sab- 
contractor  bound  the  latter  to  pay  as  liquidated 
damages  a  specified  sum  per  day  for  each  day's 
delay,  and  provided  that  the  written  statement 
of  the  architect  fizinc  the  delay  should  be  final. 


The  subcontractor  agreed  to  accept  in  full  pay- 
ment of  the  contract  price  corporate  stock 
which  at  the  time  of  the  execution  of  the  con- 
tract was  at  par,  but  later  declined  in  valoe. 
The  subcontractor  failed  to  complete  the  c<mi- 
tract  within  the  time,  but  no  statonent  of  the 
architect  was  furnished.  Beld,  that  the  con- 
tractor could  not  recover  from  the  sabcon- 
tractor  the  loss  sustained  by  the  dedine  in  the 
value  of  the  corporate  stoclc,  in  the  absence  of 
evidence  that  the  contractor  did  not  sell  at 
par,  or  ofter  it  to  the  subcontractor. 

Appeal  from  Superior  Court,  Marlon  Coun- 
ty; Vinson  (barter.  Judge. 

Action  by  Eugene  A.  Dolle,  receivo-. 
against  the  George  B.  Swift  Company  and 
others.  From  a  Judgment  for  plaintiff,  de- 
fendants appeaL  Reversed,  with  IiiBtroc- 
tions. 

A.  W.  Hatch  and  H.  J.  Milllgan,  for  ap- 
pellants. Guilford  A.  Deltch,  Daniel  Walt 
Howe,  and  Louis  J.  Dolle^  for  appellee. 

COMSTOCE,  3.  The  complaint  alleges 
that  Edward  F.  ClayiKMl  was  the  owner  in 
fee  simple  and  Indiana  Hotel  Company  was 
lessee,  in  possession  under  a  99-year  leaae, 
of  certain  real  estate,  in  the  city  of  Indian- 
apolis, Ind.;  that  in  July,  1901,  the  Indiana 
Hoter  Company  entered  Into  a  contract  wltb 
the  George  B.  Swift  Company  to  erect  on 
said  real  estate  a  building ;  that  in  the  same 
month  the  Ransome  Concrete  Fire  Proofing 
Company,  hereinafter  Called  the  "Ransome 
Company,"  entered  Into  a  contract  with  tlic 
George  B.  Swift  Company  to  furnish  the  fire- 
prooflng  for  said  building.  That  said  Ran- 
some Company  did  furnish  materials  and 
labor  for  the  construction  of  said  building,  to 
the  value  of  $25,000 ;  that  in  April,  1902,  and 
within  60  days  of  the  date  of  the  furnishing 
of  said  materials,  the  Ransome  Company 
filed.  In  the  recorder's  office  of  Marion  coun- 
ty, its  written  notice  of  Its  intention  to  bold 
a  lien  on  said  real  estate  in  the  amoont  of 
$25,000.  It  further  alleges  that  a  reasonable 
fee  for  plaintiff's  attorney  is  $1,(XX>,  and  de- 
manding Judgment  for  $28,000,  and  an  en- 
forcement of  a  lien  against  the  real  estate. 
Afterward,  on  its  petition,  the  George  B. 
Swift  Company  was  made  a  party  defendant 
over  the  objection  of  the  appellee. 

The  George  B.  Swift  Company,  In  addi- 
tion to  the  general  denial,  filed  a  special  an- 
swer allying :  That  on  the  3d  day  of  July, 
1901,  it  entered  into  a  written  contract  with 
the  Indiana  Hotel  Company  to  build  for  it 
an  eight-story  fireproof  hotel  and  bosiness 
building.  That  on  the  19th  day  of  Joly, 
1901,  the  George  B.  Swift  Company  entered 
into  a  contract  with  the  Ransome  Company, 
whereby  It  agreed  to  deliver  and  place  in 
position,  provide  all  materials,  and  perform 
all  work  mentioned  in  the  specifications  and 
drawings  referred  to  in  said  contract  for  the 
Ransome  Company,  concrete  flreproofing  for 
said  hotel;  a  copy  of  which  contract  was 
made  a  part  of  the  answer.  That  It  was 
provided  in  said  contract  tliat  the  labor  was 
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to  be  performed  and  materials  famished  by 
tbe  Ransome  (Company  and  the  several  por- 
tions of  the  work  completed  at  certain  times 
as  tbe  building  wonld  be  ready  for  the  work. 
That  time  was  of  tbe  essence  of  tbe  contract* 
and  that  as  the  Tarlous  branches  of  tbe 
work  bad  to  proceed  In  unison,  and  each  de- 
pended upon  tbe  other.  That  Is  was  neces- 
sary for  tbe  work  of  tbe  Ransome  Company 
to  be  completed  at  such  times  and  In  sucb 
portions  as  would  enable  the  succeeding  pop- 
tions  of  work  on  said  building  to  proceed 
according  to  time  scheduled,  without  delay, 
and  that  tbe  contract  price  should  be  less- 
ened by  tbe  sum  of  $50  per  day  for  each  and 
every  day  of  delay  in  tbe  completion  of  tbe 
work  beyond  tbe  q>eclfled  date  provided  in 
■aid  contract  It  is  further  alleged  that  It 
was  provided  in  said  contract  that,  upon 
failure  of  tbe  Ransome  Company  to  supply 
sufficiently  of  skilled  workmen  or  to  furnish 
machinery,  tools,  or  other  like  necessaries, 
and  to  fail  In  any  respect  to  prosecute  the 
work  with  promptness  and  diligence  provid- 
ed In  said  contract,  tbe  George  B.  Swift  Com- 
pany could  take  charge  of  the  work  and  com- 
plete tbe  same.  Further,  that  within  two 
weeks  after  this  date  the  Ransome  Company 
should  execute  to  tbe  George  B.  Swift  Com- 
pany a  satisfactory  surety  bond  in  tbe  sum 
of  ^,000  to  secure  the  faithful  performance 
of  Its  contract.  It  further  alleges  that  the 
Ransome  Company  failed  to  perform  its  con- 
tract according  to  its  terms;  failed  to  proceed 
with  the  work  to  such  an  extent  that  tbe  con- 
stmctlon  of  tbe  building  was  retarded  more 
than  30  days,  and  that  the  George  B.  Swift 
Company,  tbe  Ransome  Company  having 
abandoned  the  work,  took  charge  of  tbe  same, 
after  having  served  notice  upon  the  Ran- 
some Company,  and  completed  the  contract 
at  an  expenditure  of  $70,000  which  was  more 
than  $5,000  above  contract  price.  That  tbe 
Ransome  Company  failed  to  furnish  the  $50.- 
000  bond,  and  judgment  was  demanded 
against  tbe  appellee  for  tbe  sum  of  $25,000. 

Edward  F.  Claypool  answered  by  general 
denial.  Tbe  Indiana  Hotel  Company,  in  ad- 
dition to  a  general  denial  and  plea  of  pay- 
ment, filed  a  special  answer,  in  which  It  set 
up  tbe  contract  between  tbe  Ransome  Com- 
pany and  tbe  George  B.  Swift  Company.  It 
alleged  that  the  Ransome  Company  did  not 
comply  with  Its  contract,  and  delayed  Its 
work  to  sucb  an  extent  that  the  George  B. 
Swift  Company  took  charge  of  tbe  same;  that 
tbe  Ransome  Company,  in  Its  contract,  agreed 
to  keep  the  real  estate  upon  which  the  build- 
ing was  to  be  erected,  free  of  any  mechanics' 
liens,  but  that  It  violated  said  agreement, 
and  allowed  a  large  number  of  liens  to  be 
filed  for  material  put  into  said  building  by 
said  Ransome  Company,  and  further  alleged 
that  in  said  contract  the  Ransome  Company 
agreed  to  accept  In  payment  of  $5,000  of  tbe 
contract  price,  50  shares  of  preferred  stock 
ot  the  Indiana  Hotel  Company  at  tbe  par 


value  of  $100  per  share;  that  it  never  took 
said  shares,  and,  by  its  failure  to  carry  out 
said  contract,  was  never  entitled  to  receive 
said  shares.  It  further  alleges  that  the 
Ransome  Company  violated  tbe  terms  of  Its 
contract  in  its  failure  to  execute  the  $50,000 
bond  that  it  agreed  to  execute;  further,  that 
at  tbe  time  plalntlflTs  action  was  begim  the 
Ransome  Company  was  indebted  to  the 
George  B,  Swift  Company  In  tbe  svim  of  $25,- 
000,  after  allowing  It  credit  for  any  labor 
performed  or  material  furnished  in  tbe  exe- 
cution of  said  contract ;  ttiat  at  the  time  tbe 
action  was  b^un  there  was  nothing  due  the 
Ransome  Company,  but,  on  the  contrary,  on 
settlement  of  accounts  between  tbe  fireproof- 
ing  company  represented  by  tbe  appellee,  tbe 
George  B.  Swift  Company,  allowing  credits 
for  materials  furnished  and  labor  performed 
on  said  bnildlng,  that  there  would  still  be 
an  Indebtedness  of  $^,000  due  from  said 
Ransome  Company  represented  by  appellee 
to  said  George  B.  Swift  Company.  In  tbe 
fourth  paragraph  of  answer,  tbe  Indiana 
Hotel  Company  set  out  that.  In  the  contract 
between  the  Ranspme  Company  and  the 
George  B.  Swift  Company,  it  was  provided, 
among  other  tblngs,  that  tbe  Ransome  Com- 
pany agreed  to  keep  tbe  real  estate  described 
in  said  contract,  free  of  any  mechanics'  Hens, 
and  in  tbe  contract  between  tbe  George  B. 
Swift  Company  and  tbe  Indiana  Hotel  Com- 
pany, it  was  provided  that  the  George  B. 
Swift  Company  would  keep  the  real  estate 
free  of  any  mechanics'  Hens,  alleging  that 
tbe  appellee  was  not  entitled  to  any  relief 
against  tbe  defendant,  and  that  there  was  no 
lien  upon  the  real  estate  In  favor  of  appel- 
lee. Tbe  case  was  tried  by  tbe  court  without 
a  Jury,  a  special  finding  of  facts  made,  and 
conclusions  of  law  stated  thereon.  The  as- 
signment of  error  Is  that  tbe  court  erred  in 
its  conclusions  of  law. 

The  court  found  that  the  defendant  Clay- 
pool  is  the  owner  of  tbe  real  estate,  and  tbe 
Indiana  Hotel  Company  holds  the  same  under 
a  09-year  lease;  that  tbe  Indiana  Hotel  Com- 
pany entered  Into  a  contract  with  tbe  Swift 
Company  for  tbe  erection  of  tbe  building  on 
said  real  estate.  Said  contract  was  In  writ- 
ing, being  the  same  set  forth  In  tbe  cross- 
complaint  of  the  Swift  Company,  and  that 
one  of  tbe  agreements  and  conditions  of  said 
contract  was  that  the  George  B.  Swift  Com- 
pany would  "keep  said  real  estate  free  from 
all  mechanics'  Hens";  that  tbe  Swift  Com- 
pany made  a  subcontract  wltb  tbe  Ransome 
Company,  being  tbe  same  contract  set  forth 
In  tbe  answer  and  counterclaim  of  tbe  de- 
fendant tbe  Swift  Company;  that  after  work 
bad  been  begun  on  tbe  written  contract  be- 
tween the  Swift  Company  and  tbe  Ransome 
Company,  an  oral  contract  was  entered  Into 
between  them,  whereby  the  Ransome  Com- 
pany agreed  to  construct  tbe  common  con- 
crete work  about  the  engine  room,  and  other 
work  in  tbe  execution  of  tbe  contract  of 
tbe  Swift  Company  wltb  tbe  Indiana  Hotel 
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Company;  that  on  February  11,  1903,  the 
Ransome  Company,  excluding  all  excusable 
delays,  were  at  least  30  days  b^ind  their 
work  on  the  contract;  that  under  the  terms 
of  the  contract,  the  Ransome  Company  was 
to  furnish  a  bond  In  the  sum  of  $50,000 
within  two  weeks  from  the  date  of  the  con- 
tract; that  It  never  furnished  the  same,  al- 
though several  times  requested  so  to  do;  that 
the  bond  was  to  secture  the  faithful  and 
satisfactory  performance  of  the  contract 
with  the  Ransome  Company  In  all  Its  parts 
and  conditions;  and  that  by  the  terms  of  the 
contract  between  the  George  B.  Swift  Com- 
pany and  the  Ransome  Company  the  con- 
tract between  the  Indiana  Hotel  Company 
and  the  George  B.  Swift  Company  was  made 
a  part  of  the  Ransome  contract;  that  one 
of  the  agreements  and  conditions  of  said 
contract  was  that  the  Ransome  Company 
"agrees  to  keep  said  real  estate  of  the  said 
owner  free  of  any  mechanics*  liens,  and  that 
the  Ransome  Company  agreed  in  Its  contract 
to  pay  $50  a  day  for  each  day's  delay  in  the 
performance  of  Its  contract,  that  by  the 
terms  of  the  contract  the  Ransome  Company 
was  to  take  $5,000  of  the  preferred  stock  of 
the  Indiana  Hotel  Company,  and  up  to  Feb- 
ruary 15,  1903,  the  stock  was  worth  par. 
Later  in  the  year  of  1903  It  was  worth  80 
cents  or  lower,  and  at  the  time  of  the  trial 
was  worth  60  cents  on  the  dollar.  The  court 
stated  the  account  by  charging  George  B. 
Swift  with  the  original  contract  price,  to 
wit,  $64,000,  also  charging  It  with  concrete 
work  $2,240,  making  a  total  of  $66,240.  It 
credited  George  B.  Swift  Company  with  the 
net  total  cost  to  complete  the  work,  $65,- 
466.04,  showing  a  balance  due  the  Ransome 
Company  of  $773.96.  As  conclusions  of  law 
the  court  found  that  the  Swift  Company  was 
Justified  in  excluding  the  Ransome  Company 
from  completing  the  contract  on  February 
15,  1903;  that  the  appellant  was  entitled  to 
recover  from  the  Swift  Company  the  sum 
of  $773.96  for  work  done  and  the  material 
furnished,  and  another  sum  of  $500  for  at- 
torneys' fees,  making  a  total  of  $1,273.96; 
that  the  appellee  was  entitled  to  a  mechanics' 
Hen  on  the  hotel  property  described  in  the 
complaint,  and  have  the  foreclosure  thereof. 
To  which  conclusions  of  law, .  and  each  of 
them  separately,  the  defendants  Indiana  Ho- 
tel Company,  the  George  B.  Swift  Company, 
and  Edward  F.  Claypool  at  the  time  sepa- 
rately and  severally  excepted.  It  Is  claimed 
by  appellant  that  the  Ransome  Company, 
having  agreed  to  keep  the  property  free  of 
liens,  cannot  file  a  Hen  In  Its  own  favor; 
second,  that  the  Ransome  Company  being  a 
subcontractor,  and  knowing  that  the  contract 
with  the  general  contractor  required  him  to 
keep  the  property  free  from  liens,  cannot 
file  a  mechanic's  lien. 

Upon  the  question  here  involved,  in  Jones 
on  Liens,  It  is  stated,  at  section  1502,  that  if 
a  contractor  has  agreed  not  to  Incumber  the 
property  by  a  Hen,  or  permit  It  to  be  so  In- 


cumbered by  any  subcontractor  or  other  per- 
son, a  subcontractor,  knovrlng  of  the  ex- 
istence of  the  contract.  Is  put  on  inquiry, 
and  is  effected  with  notice  by  its  contents 
and  stipulations.  Kneeland  on  Hechanlcs' 
Liens,  at  section  136  says:  "It  has  been  held 
that  the  express  stipulation  against  liena 
will  affect,  not  only  the  contractor,  but  all 
persons  acting  under  him  or  depending  upon 
the  original  contract  as  a  basis  for  the  Hens 
upon  the  principal;  that  persons  agreeing  to 
furnish  labor  or  material  to  the  original  con- 
tractor do  so  with  reference  to  such  original 
contract  In  Subordination  to  Its  provWons." 
And,  at  section  137,  the  same  anthor  says 
that  "there  is  no  substantial  equity  in  the 
plea  by  a  subcontractor  of  a  want  of  knowl- 
edge of  the  conditions  of  the  original  con- 
tract He  knows  that  he  Is  not  dealing 
with  the  owner,  and  Is  presumed  to  know 
that  the  person  with  whom  he  deals  must 
bare  a  contract  with  the  owner."  In  sec- 
tion 746,  Bolsefs  Mechanic's  Liens,  the  law 
Is  laid  down  applicable  to  contracts  of  the 
kind  under  consideration,  and,  in  condnstoo. 
It  is  said:  "The  general  mle  to  be  deduced 
from  these  decisions  seems  to  be  that  a 
covenant  not  to  assert  a  mechanic's  lien,  hi 
order  to  be  binding,  must  either  be  ex- 
pressed or  so  clearly  Implied  that  the  me- 
chanic can  understand  Its  import  withont 
legal  advice."  In  Bowen  v.  Aubrey,  22.  Gal. 
666,  the  contract  contained  the  foUowing 
agrreement  on  the  part  of  Aubrey:  "The 
said  first  party  hereby  agrees  he  wiU  not 
Incumber  or  suffer  to  be  Incumbered  the  said 
building,  or  the  lot  on  which  It  Is  erected, 
by  any  mechanics'  Hens  or  debts  of  ma- 
terial, labor  men,  contractors,  subcontractors, 
or  otherwise."  Aubrey  sublet  the  brick- 
work to  the  Intervener,  Craft  Held  that 
as  Craft  knew  that  there  was  a  contract  as 
between  Aubrey  and  the  appellant  and  that 
he  was  a  subcontractor  under  it  this  was 
sufficient  to  put  him  upon  inquiry,  and  he  is  to 
be  considered  as  affected  with  notice  of  the 
contents  of  the  contract  Held,  also,  that 
the  subcontractor  could  not  acquire  any 
right  against  the  owner  in  contravention  of 
the  terms  of  the  original  contract  A  party 
may,  by  agreement,  waive  a  right  created  "by 
a  statute  for  his  benefit  In  Evans  v.  Gro- 
gan,  25  Ati.  804, 153  Pa.  121,  January  3, 1893, 
a  covenant  by  a  contractor  to  furnish  a 
clear  release  of  liens,  and  to  refund  all 
money  the  owner  may  be  compelled  to  pay 
In  discharging  any  Hen,  Is  not  a  waiver  of 
Hen,  so  as  to  prevent  a  materialman  from 
filing  a  lien  against  the  property  for  ma- 
terials furnished.  Cited  In  Schroeder  v.  Gal- 
land,  134  Pa.  277,  19  AO.  632,  7  L.  R.  A  711. 
19  Am.  St  Rep.  691,  as  deciding  that  when 
the  owner  and  contractor  enter  Into  an  agree- 
ment which  contains  an  express  covenant 
not  to  file  a  lien,  or  when  such  covenant  ap- 
pears as  a  necessary  Implication,  neither  tlie 
contractor  nor  his  subcontractor  is  entitled 
to  file  a  lien.    In  Long  v.  Caffrey,  93  Pa.  526, 
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a  mechanic  about  to  erect  a  building  stipu- 
lated In  writing  -with  the  OTvner  "that  no 
mechanic's  lien  or  other  lien  shonld  be  en- 
tered against  aald  building  by  said  Long  or 
the  material  contractor  or  workmen."  The 
mechanic  cannot  file  a  Hen  because  of  a  sep- 
arate agreement  entered  Into,  by  which  the 
owner  was  to  Insure  the  building,  and  the 
owner  did  not  insure.  In  Dersheimer  t.  Ma- 
loney,  143  Pa.  532,  22  Atl.  813,  a  building 
contract,  that  there  should  not  be  any  legal 
or  lawful  claims  against  the  contractor,  In 
any  manner,  from  any  source  whatever,  for 
■work  or  material  furnished,  and  that  the 
owner  "will  not  In  any  manner  be  answer- 
able •  •  •  for  any  of  the  material  or 
other  things  used  or  employed  in  furnishing 
or  building  said  works."  Held,  that  such 
provisions  constituted  an  Implied  covenant 
by  the  contractors  that  no  Hen  should  be 
filed  against  tbe  building.  A  subcontractor 
was  chargeable  with  notice  of,  and  was 
bound  by,  all  the  stipulations  of  the  orig- 
inal contract  and  not  entitled  to  file  a  lien 
for  the  material  furnished.  Citing  Schroeder 
V.  Galland,  supra.  In  Scheld  v.  Rapp,  121 
Pa.  593,  15  Atl.  652,  the  covenant  of  the  con- 
tractor for  work  and  materials  to  be  done 
and  supplied  for  the  erection  of  a  building 
that  he  will  not  suffer  or  permit  any  me- 
chanic's lien  or  Hens  to  be  filed.  Is  a  waiver 
of  the  right  to  file  or  cause  to  be  filed  a 
Uen  in  his  own  favor,  citing  Long  v.  Caffrey, 
BUipra.  The  right  to  a  mechanic's  Hen  given 
by  statute  to  a  party  furnishing  material, 
or  performing  labor  upon  a  building,  may  be 
waived.  McHenry  v.  Kniclterbacljer,  128  Ind. 
77,  27  N.  Efc  430;  Closson  v.  Blllman,  161  Ind. 
610,  09  N.  E.  449;  Miller  v.  Taggart,  36  Ind. 
App.  695.  76  N.  E.  321,  and  cases  cited.  Ap- 
pellee cites  Beid  v.  Johnson,  132  Ind.  416, 
31  N.  EL  1107,  in  support  of  the  proposition 
that  a  provision  In  the  contract  of  the  origi- 
nal contractor  to  refrain  from  filing  a  Uen  is 
not  binding  upon  the  subcontractor.  In  that 
case  the  appellant  was  a  contractor  employ- 
ed by  the  owners  of  certain  land  to  erect 
a  dwelling  house  thereon.  The  principal 
controversy  arose  on  the  action  of  the  trial 
court  in  sustaining  a  demurrer  to  a  para- 
graph of  the  cross-complaint  filed  by  ap- 
pellant, claiming  damages  for  a  breach  of 
contract  on  the  part  of  the  defendant  In  fil- 
ing a  notice  of  mechanic's  lien.  No  special 
damages  were  averred,  nor  did  It  appear 
wherein,  or  in  what  manner,  or  to  what  ex- 
tent the  appellant  was  Injured,  either  in 
bis  character  or  in  his  standing  as  a  contract- 
or. It  was  held  that  the  ruling  on  the  de- 
murrer that  the  sustaining  was  not  reversible 
error,  for  at  most  the  paragraph  was  suffi- 
cient for  the  recovey  of  only  nominal  danir 
ages.  The  opinion  does  not  support  ap- 
pellee's claim. 

In  the  contract  between  the  Indiana  Hotel 
Company  and  the  Swift  Company,  the  latter 
agreed  that  It  would  keep  the  real  estate 
free  from  mechanics'  liens.    In  the  contract 


between  the  Ransome  Company  and  the 
Swift  Company,  the  former  agreed  to  keep 
the  same  real  estate  free  from  mechanics' 
Hens.  The  covenants  in  each  contract  as  to 
mechanics'  Hens  Is  clearly  expressed.  The 
court  erred  In  its  conclusions  of  law  that 
the  plaintiff  was  entitled  to  a  mechanic's 
lien  on  the  hotel  property.  It  Is  found  by  the 
court,  that  as  liquidated  damages  the  Ban- 
some  Company  should  pay  the  Swift  Com- 
pany 550  per  day  for  each  day's  delay;  that 
there  was  a  delay,  at  the  time  the  Swift 
Company  took  charge  of  the  work,  of  80 
days.  Also,  that  said  contract  provided  that, 
for  the  purpose  of  fixing  the  delay  chargeable, 
the  written  statement  of  the  architect  should 
be  accepted  as  final  and  binding  upon  the 
parties  for  the  basis  of  final  settlement  and 
deductions  for  delays.  Said  written  state- 
ment of  the  architect  was  never  furnished 
to  the  Bansome  Company,  and  no  damages 
for  delays  were  suffered  by  the  Swift  Com- 
pany in  Its  final  settlement  with  the  owner, 
Indiana  Hotel  Company.  It  Is  competent 
for  parties  to  a  contract  to  specify  a  sum 
certain  to  be  allowed  as  damages  for  the 
breach  thereof.  Under  the  decisions  the 
amount  fixed  in  the  contract  In  suit  is  liqui- 
dated damages,  but  a  condition  to  the  right 
to  such  sum  was  that  the  architect  should 
determine  what  delays  were  chargeable  to 
the  Bansome  Company,  and  that  his  de- 
termination should  be  based  on  the  daily  re- 
ports of  the  superintendent,  and  that  copies 
of  It  should  be  mailed  to  the  Bansome  Com- 
pany. The  special  finding  shows  that  this 
part  of  the  contract  was  not  complied  witb, 
and  the  Swift  Company  was  not  entitled  to 
the  credit  of  $50  per  day,  bat  limited  to  ac- 
tual damages,  as  established  by  the  evidence. 
In  the  absence  of  evidence,  the  damages 
would  be  presumed  to  be  only  nominal.  In 
the  absence  of  a  finding  that  the  Swift  Com- 
pany was  Injured,  substantial  damages 
would  not  be  awarded.  One  of  the  provi- 
sions of  the  contract  between  the  Ransome 
Company  and  the  George  B.  Swift  Company 
is  found  as  follows:  "The  party  of  the  sec- 
ond part  hereby  agrees  to  accept  from  the 
party  of  the  first  part  [George  B.  Swift  Com- 
pany] in  full  payment  of  $5,000  of  the  con- 
tract price  named  herein,  50  shares  of  the 
preferred  stock  of  the  Indiana  Hotel  Com- 
pany at  par  of  $100  per  share."  Hie  court 
further  found  that  at  the  time  of  the  ex- 
ecution of  said  contract,  and  up  to  February 
IS,  1903,  said  stock  was  worth  par;  that 
later  in  the  year  1903,  It  declined  in  value 
to  80  cents  on  the  dollar  and  Is  now  worth 
only  50  cents  on  the  dollar.  It  Is  claimed  by 
appellant  that  the  date'  at  which  the  value 
of  the  stock  would  be  determined  would  be 
the  day  of  the  trial,  and  that  at  that  time 
there  was  a  loss  to  the  Swift  Company  by 
reason  of  the  Bansome  Company's  faUure 
to  carry  out  its  contract  and  take  the  stock 
of  $2,500;  that  this  $2,500  was  the  proper 
charge   In    favor    of   the   Swift    Company 
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against  appellees.  Tbe  record  does  not  sbow 
a  tender  of  tlie  stock  to  tbe  Ransome  Com- 
pany, nor  that  tbe  Swift  Company  sold  or  did 
not  sell  It  at  par,  nor  does  tbe  finding  sbow 
that  tbe  stocic  was  held  by  tbe  Swift  Com- 
pany. Tbe  Ransome  Company  Is  not  en- 
titled to  a  mechanic's  lien  against  the  Indi- 
ana Hotel  Company,  and  the  property  of 
Edward  P.  Claypool. 

The  Judgment  Is  reversed,  with  Instruc- 
tions to  restate  tbe  conclusions  of  law,  and 
render  Judgment  In  accordance  with  this 
pinion. 


(«t  Ind.  App.  183) 

BIQUITABLB  LIFE  ASSUR.  SOCIETY  OF 

THE  UNITED  STATES  r.  PERKINS. 

(No.  5,822.)  1 

(Appellate  Court  of  Indiana.    March  19,  1907.) 

1.  Insukanck  —  Lmt  Policy  —  None*  of 
Blsction  ok  OpnoN— Waiter. 

Though  a  life  insurance  policy  provided 
that  at  its  maturity,  in  tbe  absence  of  notice, 
within  a  specified  time  by  the  holder  electing  to 
withdraw  in  cash  his  share  of  the  accumulated 
reserre  tbe  sum  should  be  used  to  purchase  an 
annui^,  where  the  company  was  sued  for  the 
surrender  value  and  denied  liability  on  the 
specific  ground  that  the  policy  was  forfeited 
before  maturity,  it  could  not  complain  that  such 
Dotiee  bad  not  been  given. 

2.  Samd— Ptacx  ot  Cohtbact. 

Where  plaintiff  i>aid  tbe  first  premium  on 
a  life  insurance  policy  when  applying  therefor 
In  Kentucky,  and  the  terms  of  the  policy  were 
agreed  upon  and  ttie  application  was  accepted 
by  the  company  in  New  Tork,  and  the  policy 
mailed  there  to  Its  agent  in  Kentucky  for  un- 
conditional delivery  to  plaintiff,  the  contract 
was  completed  wboi'  the  policy  was  mailed  and 
hence  was  governed  by  tbe  laws  of  New  York. 

[Ed.  Note.— For  caaes  in  point,  see  Cent  Dig. 
vol.  28,  Insuranca,  f  283.] 
8.  SAKS— FoBTBrruBX  or  Poucr— Noiica  or 

NONPATMKHT— PBEMIUK. 

Where  a  statute  required  a  life  insurance 
company  to  give  notice  of  the  nonpayment  of 
a  premium  before  it  could  forfeit  the  policy,  it 
cannot  claim  a  forfeiture  without  showing  the 
giving  of  tbe  required  notice,  though  the  insured 
was  unable  to  pay  the  premium  and  tbe  absence 
ot  notice  did  not  cause  him  to  make  default. 

SEid.  Note.— For  eases  in  point,  see  Cent.  Di^. 
.  28,  Insurance,  i  703.] 

4.  Sams— Effect  of  Barkbttptot. 

An  Insurance  company  could  not  escape 
liability  to  insured  under  a  life  insurance  policy 
because  of  bis  innocent  failure  to  list  the  policy 
among  hia  assets  when  filing  a  petition  in  bank- 
ruptcy ;  the  legal  title  to  the  assets  having  re- 
mained in  him,  nnce  no  trustee  was  ever  ai>- 
pointed. 
C!omstock,  J.,  dissenting. 

Appeal  from  Superior  Court,  Vanderburgh 
County;  Jn>.  H.  Foster,  Judge. 

Action  by  Charles  O.  Perkins  against  tbe 
Bqoltabte  Life  Assurance  Society  of  tbe  Unit- 
ed States.  From  a  judgment  for  plaintifT,  de- 
fendant appeals.    AfQrmed. 

Jas.  T.  Walker  and  Ds  Bruler,  Welman  & 
De  Bruler,  for  appellant  G.  K.  Denton,  for 
appellee. 

ROBT,  P.  J.    Action  by  appellee  to  recov- 
er tbe  alleged  surrender  value  of  a  life  Insur. 
>  Rehearing  denied.    Transfer  to  Supreme  Court 


ance  [>Uc7  Issued  to  htm  by  appellant  oa 
Mardi  21,  1882.  There  was  a  trial  by  jury, 
a  verdict  for  appellee,  with  answers  to  inter- 
rogatories. Appellant's  motions  for  Judgment 
on  tbe  answers  to  interrogatories,  notwith- 
standing the  general  verdict  and  for  a  new 
trial,  were  each  overruled,  and  Judgment  ren- 
dered on  the  verdict  for  ^419.14. 

Tbe  errors  assigned  and  discussed  are  that 
the  court  erred  In  overruling  each  of  said 
motions. 

The  evidoice,  shows,  without  conflict,  that 
appellant  In  1882  issued  the  policy  sued  on, 
by  which  it  Insured  appellee's  life  in  the  sum 
of  (5,000,  and  further  provided  that  at  tbe 
end  of  16  years.  If  living,  be  should  be  enti- 
tled to  any  one  of  five  options,  one  of  whlcb 
was  to  take  the  surrender  value  of  the  policy 
in  cash.  Appellee  paid  bis  annual  premiums 
of  (260.66  each  r^uiarly  for  12  years,  at  th« 
end  of  which  time  he  became  unable  to  make 
any  further  payments,  and  the  policy  on  May 
14,  1884,  was  marked  by  appellant  upon  Its 
books  as  "Lapsed."  Tbe  policy  would  have 
matured  on  March  18,  1897.  On  July  9,  1887, 
appellee  wrote  to  appellant,  stating  that  its 
had  paid  premiums  for  12  years,  after  whicti 
be  was  compelled  to  cease  paying,  and  that  be 
was  of  the  opinion  that  he  was  entitled  to  a 
share  of  tbe  reserve.  Appellant  answered, 
declining  to  recognize  Us  claim  upon  tbe 
stated  ground  that  the  policy  had  no  surren- 
der value  until  the  end  of  the  15  years,  at 
which  time  it  bad  lapsed  for  nonpayment  ot 
premiums.  There  Is  a  provision  In  the  con- 
tract by  which  It  devolved  upon  api>ellee  to 
give  notice  in  writing  of  his  election  to  with- 
draw bis  share  of  the  accumulated  reserve  In 
cash,  in  the  absence  of  which  notice,  said 
sum  would  be  applied  to  the  purchase  of  an 
annuity.  No  notice  of  an  election  to  with- 
draw said  sum  in  cash  was  given,  and  it  is 
argued  that  In  the  absence  thereof  no  recov- 
ery can  in  any  event  be  had.  Tbe  burden 
was  upon  appellee  to  sbow  an  election  or  a 
waiver  of  tbe  condition.  Wells  v.  Vermont 
etc.,  Ins.  Co.,  28  Ind.  App.  620,  62  N.  B.  601. 
63  N.  E.  578. 

The  court  submitted  to  tbe  Jury  tbe  qnes- 
tlou  of  whether  or  not  such  condition  bad 
been  waived.  The  appellant  has  no  occasion 
to  complain  of  such  action.  It  denied  liabili- 
ty upon  the  stated  specific  ground  that  the 
policy  had  been  forfeited.  It  marked  the 
same  upon  Its  books  as  "Lapsed,"  and  wheth- 
er such  acts  were  or  were  not  as  matter  of 
law  sufficient  to  waive  the  objection  that 
written  notice  of  election  had  not  been  given 
need  not  be  decided,  Inasmudi  as  they  were 
Indicative  of  an  intention  to  waive  such  pro- 
vision, and  therefore  supportive  of  the  con- 
clusion reached  by  tbe  Jury.  Appellee,  who 
lived  In  K«ntadcy,  made  bis  written  applica- 
tion for  insurance  on  the  13th  of  March,  1882. 
The  policy  was  dated  March  2lBt,  and  tbe 
date  fixed  for  the  payment  of  premium  and 
the  completion  and  maturity  of  tbe  policy  is 
March  IStb.    Xhs  appUcatloa  was  made  at 

denied. 
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Henderson,  and  dellyered  to  an  agent  of  ap- 
pellant In  tbe  state  of  Kentucky.  The  ap- 
pUcatloa  was  forwarded  to  New  York.  The 
policy  In  snlt  was  Issned  In  New  York  and 
transmitted  to  appellee  In  Kentucky.  There 
]8  evidence  to  tbe  effect  that  It  was  mailed 
from  New  York  to  appellant's  agents  In  Ken- 
tucky and  by  them  delivered  to  appellee.  Ap- 
pellee stated  that  be  received  the  policy  by 
mall  at  Henderson  either  directly  from  the 
company  at  New  York  or  from  Its  agent  at 
Louisville.  There  was  evidence  tending  to 
show,  and  tbe  general  verdict  of  the  jury  finds 
the  fact  to  be,  that  api)ellee  paid  tbe  first 
premium  on  said  policy  at  tbe  time  of  mak- 
ing bis  application.  Appellee  asserts  under 
these  facts  that  the  contract  between  the  par- 
ties was  consummated  within  the  state  of 
New  York,  and  that  tbe  law  of  that  state 
thereby  became  a  part  of  said  contract.  Ap- 
pellant, on  the  contrary,  asserts  that  the  con- 
tract was  a  Kentucky  contract,  and  therefore 
governed  by  tbe  laws  of  the  state  of  Ken- 
tndiy.  Tbe  court  upon  this  subject  Instruct- 
ed tbe  jury  as  follows:  "If  you  find  that 
the  plaintiff  paid  tbe  first  premium  on  tbe 
the  policy  of  Insurance  sued  on  at  the  time 
the  application  was  made,  and  that  the  terms 
of  the  policy  that  was  afterwards  Issued  were 
then  agreed  upon,  and  that  tbe  application 
was  accepted  by  the  company  at  its  bead  of- 
fice, in  the  state  of  New  York,  and  the  policy 
Issned  and  duly  mailed  there  to  the  defmd- 
anfs  agent  or  agents  In  tbe  state  of  Ken- 
tucky tor  unconditional  delivery  to  the  plain- 
tiff, and  that  it  was  so  delivered,  then  tbe 
contract  was  complete  whenv  the  policy  was 
mailed  In  the  state  of  New  York,  and  is  gov- 
erned by  the  laws  of  that  state."  Tbe  legal 
'proposition  as  thus  stated  is  sustained  by  au- 
thority. Tbe  offer  made  by  ai^)ellee  in  bis 
application  needed  only  to  be  accepted  In  order 
that  a  contract  between  tbe  parties  be  cre- 
ated. When  a  proposal,  explicit  In  terms,  is 
assented  to  by  the  party  to  whom  it  is  made, 
the  meeting  of  minda  necessary  to  tbe  forma- 
tion of  a  contract  takes  place.  Of  course,  a 
mere  mental  determtuatlou  to  accept  is  not 
sufiScient,  but  the  assent  must  be  an  ex- 
pressed one.  Such  expression  may  be  by 
word  of  mouth,  by  writing,  or  by  acts  which 
show  It.  Fairbanks  v.  Myers,  98  Ind.  92; 
Street  v.  Chapman,  29  Ind.  142,  152.  When 
the  parties  are  separated,  the  rule  is  that  the 
law  of  the  place  where  the  last  act  neces- 
sary to  full  and  complete  formation  of  tbe 
contract  Is  done  Is  the  law  of  the  contract, 
and  that,  too,  although  Icnowledge  of  such  ac- 
ceptance does  not  immediately  reach  tbe  pro- 
poser, and  therefore  tbe  deposit  tn  tbe  post 
office  of  a  letter  of  acceptance,  properly  ad- 
dressed and  stamped,  has  often  been  held  to 
dose  the  contract  Tayloe  v.  Merchants', 
etc.,  Ins.  Co.,  50  U.  S.  S90,  18  L.  Ed.  187; 
Pittsburg,  etc.,  R.  Co.  v.  Racer,  10  Ind.  App. 
503,  506,  37  N.  E.  280.  88  N.  E.  186 ;  Cromwell 
V.  Yandes,  61  Ind.  495;  New  Albany,  etc.,  R. 
Co.  V.  McCormldt.  10  Ind.  ^9,  601,  71  Am. 


Dec.  337 ;  Otis  v.  Payne,  86  Tenn.  663,  666,  8 
S.  W.  848;  Abbott  v.  Shepard,  48  N.  H.  14; 
Note  to  Ford  r.  Bnckeye  Ins.  Co.,  99  Am. 
Dec  668. 

There  was  a  conflict  of  evidence  as  to  the 
time  and  place  where  appellee  paid  his  first 
premium.  The  jury  found  that  such  pre- 
mium was  paid  when  the  application  was 
signed.  The  policy,  when  Issued,  contained  a 
stipulation  that  premiums  thereon  were  pay- 
able at  tbe  ofSce  of  the  company  in  New 
York,  and  appellant  agreed  to  pay  the  sum 
insured  at  said  office.  The  policy  also  con- 
tained a  receipt  acknowledging  the  payment 
of  the  first  premium.  Home  Ins.  Co.  v.  Oil- 
man, 112  Ind.  7,  12,  IS  N.  B.  11&  Tbe  cir- 
cumstances connected  with  the  transaction.  In 
connection  with  the  testlmmy  of  appellee, 
fnlly  justified  this  finding.  This  being  true, 
the  last  and  only  act  necessary  to  a  comple- 
tion of  the  contract  was  the  acceptance  by 
appellant  of  tbe  proposition  contained  in  ap- 
pellee's application.  Had  the  policy  Issued 
been  mailed  at  New  York  directly  to  appellee, 
the  application  of  the  foregoing  elemental 
propositions  would  conclude  tbe  matter.  Ap- 
pellee stated  that  he  received  the  policy  by 
mall,  either  from  appellant  at  New  York  or 
its  agoits  at  Louisville.  There  was  evidence 
Introduced,  and  not  contradicted,  to  the  effect 
that  the  policy  was  mailed  at  New  York  to 
said  agents  tn  Kentucky,  and  by  them  trans- 
mitted to  appellee.  Taking  this  fact  as  nn- 
controverted,  the  question  for  determination 
is  whether  the  deposit  of  tbe  policy  In  the 
mails,  addressed  to  the  agent  to  be  by  him  de- 
livered to  the  assured,  evidenced  an  accept- 
ance of  appellee's  proposition.  In  Kentucky 
Mutual,  etc.,  Co.  v.  Jenks,  6  Ind.  96,  tbe  Su- 
preme Court  bad  before  it  the  identical  ques- 
tion, and,  after  careful  consideration  of  the 
cases  and  a  review  of  authorities,  held  that 
the  contract  was  complete  when  the  policy 
was  issued  and  thus  mailed.  This  case  Is 
conclusive.  Its  authority  controls,  and  Ite 
reason  accords  with  the  current  of  decision. 
Kilborn  v.  Prudential  Ins.  Co.  (Minn.)  1U8 
N.  W.  881;  New  York,  ete.,  Ins.  Co.  v.  Bab- 
cock,  104  Ga.  67,  80  S.  E.  278,  42  L.  R.  A. 
88,  69  Am.  St  Rep.  134 ;  Machine  Co.  v.  In- 
surance Co.,  60  Ohio  St.  549,  85  N.  E.  1060, 
22  L.  R.  A.  768 ;  Harrigan  v.  Home,  etc.,  Ins. 
Co.,  128  OaL  647,  58  Paa  180,  61  Pic.  99; 
Hallock  V.  Commercial  Ins.  Co.,  26  N.  J.  Law, 
268 ;  Hacheny,  etc.,  Co.  v.  Leary,  12  Or.  40,  7 
Pac.  329 ;  Davis  v.  ^tna,  etc,  Ina.  Co.,  67  N. 
H.  218,  84  Atl.  464;  McGarry  v.  NickUn,  110 
Ala.  550,  17  South.  726,  66  Am.  St  Rep.  40, 
61 ;  1  May,  Insurance,  |  60. 

Cases  in  which  policies  contained  stipula- 
tions that  they  should  not  be  binding  until 
delivered  to  the  assured  in  good  health,  etc., 
are  not  In  point;  there  l>eing  no  such  stipula- 
tion in  the  policy  Issued  to  appellee.  Cases 
In  which  the  first  premium  was  not  paid  at 
tbe  time  that  the  application  was  made  are 
not  In  point  upon  the  facts  here  presented, 
and  the  contract  must  be  construed  as  hav- 
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tng  been  consmnmated  tai  New  York  and 
therefore  subject  to  the  laws  of  that  state. 
The  statutes  of  New  York  forbade  the  for- 
feiture of  any  policy  of  insurance,  other  than 
a  term  policy,  issued  by  a  life  Insurance  com- 
pany because  of  nonpayment  of  any  premium, 
or  part  thereof,  required  by  said  policy  to 
be  paid,  "unless  a  written  or  printed  notice 
stating  the  amount  of  said  premium,  Inter- 
est, installment  or  portion  thereof  due  on 
such  policy,  the  place  where  It  should  be  paid 
and  the  person  to  whom  the  same  is  payable, 
shall  be  duly  addressed  and.  mailed .  to  the 
person  whose  life  is  insured."  The  jury,  in 
answer  to  an  interrogatory,  found  that  such 
notice  was  not  given.  There  was  evidoice 
that  it  was  not  received.  The  record  con^ 
tains  two  copies  of  a  notice  which  is  claim* 
ed  to  have  been  mailed.  Such  copies  were 
furnished,  one  by  B.  8.  McCurdy,  Assistant 
Registrar,  and  one  by  a  clerk  in  the  record- 
er's department  of  the  appellant  company. 
These  copies  are  materially  different.  Such 
fact  may  have  lead  the  Jury  to  discredit  the 
testimony.  The  appellee  was  unable  to  pay 
farther  Installments  of  premium,  and  the  ab- 
sence of  such  notice  did  not  cause  him  to 
make  default,  but  forfeitures  are  not  favor- 
ed, and,  where  the '  insurer  Is  obligated  to 
give  notice  of  nonpayment  of  a  premium.  It 
cannot  claim  a  forfeiture  without  showing 
that  it  has  given  the  notice  required,  in  the 
proper  way  and  at  the  proper  time.  Good- 
win V.  Provident  Savings,  etc.,  Co.,  97  Iowa, 
226,  66  N.  W.  157,  82  li.  B.  A.  478,  58  Am.  St 
Bep.  411;  Kerr,  Insurance,  I  133.  It  follows 
that  the  conclusion  reached  by  the  trial  court 
upon  this  branch  of  the  case  cannot  now  be 
interfered  with. 

The  evidence  shows,  without  contradiction, 
that  in  May,  1901,  appellee  filed  his  petition 
in  bankruptcy  in  the  district  court,  for  the 
district  of  Indiana,  together  with  schedules 
as  required  by  the  bankrupt  act.  He  did  not 
Include  among  the  list  of  his  assets  the  policy 
sued  upon.  It  was  omitted  for  the  sole  rea- 
son that  he  was  advised  by  his  attorneys  that 
it  was  without  value.  No  trustee  was  ap- 
pointed and  the  bankrupt  was  thereafter  duly 
discharged.  Appellant's  contention  seems  to 
be  that  appellee's  innocent  failure  to  list  the 
policy  as  an  asset  in  the  bankruptcy  proceed- 
ing entitles  It  to  retain  the  amount  for  which 
It  Is  othervrlse  liable.  The  contention  cannot 
be  allowed.  No  trustee  was  ever  appointed, 
and,  until  the  appointment  of  a  trustee,  the 
l^al  title  to  his  property  remains  In  the 
bankrupt  Conner  v.  Long,  104  U.  S.  228,  26 
L.  Bd.  723;  International  Bank  v.  Sherman, 
101  U.  S.  403,  25  L.  Ed.  866;  Fuller  T.  New 
York,  etc,  Ins.  Co.,  184  Mass.  12,  67  N.  B. 
879;  Leatbem,  etc..  Lumber  Co.  v.  Nalty,  100 
La.  836,  33  South.  369;  Loveland,  Bankrupt- 
cy, 8  148,  note  1.  Had  a  trustee  been  ap- 
pointed, or  should  one  hereafter  be  appoint- 
ed, his  title  would  relate  to  the  date  of  the 
adiudleation.  Not  having  been  appointed.  It 
lias  not  left  appellee,  and  he  is  therefore  the 


only  person  at  the  present  time  wtio  could 
maintain  the  action. 

There  are  a  number  of  other  qaestions  dis- 
cussed, but  they  are  not  of  controlling  Ihh 
portance. 

Judgment  affirmed. 

MYERS,  a  J.,  and  WATSON,  HADLBT, 
and  RABB,  JJ.,  concur.     COMSTOCK,  J, 

dissents. 

COMSTOCK,  J.  (dissenting).  Action  by 
appellee  against  appellant  to  recover  the  al- 
leged surrender  value  of  a  life  insurance 
policy.  There  was  a  trial  by  Jury  and  a  ver- 
dict for  appellee  for  $4,418a4.  With  the  \a- 
diet  the  Jury  returned  answem  to  interroga- 
tories. 

The  errors  assigned  are  that  the  court 
erred  In  overruling  the  motion  by  appellant 
tor  Judgment  In  favor  of  appellant  on  an- 
swers to  interrogatories;  second,  that  the 
court  erred  In  overruling  appellant's  motion 
for  a  hew  trial. 

The  amended  complaint  charges  tliat  ap- 
pellant on  the  IStb  day  of  March,  1882,  Is- 
sued to  appellee  a  policy  of  life  insurance, 
agreeing  to  pay  to  appellee's  wife,  if  living, 
and,  if  not  then  to  appellee,  $5,000  within 
the  time  named  therein;  that  the  policy  was 
Issued  on  the  tontine  dividend  savings  fniid 
plan,  and  that  the  tontine  dlvldoid  period 
expired  March  18,  1887,  and  upon  the  com- 
pletion of  that  period  the  holder  of  the  policy 
might  withdraw  In  cash  the  policy's  entin 
share,  of  the  assets,  which  share  appeHant 
guaranties  shall  not  be  less  than  $2,784.95  la 
addition  to  the/ surplus  ai^ortlonate;  tbat 
the  application  upon  which  the  polh^  was 
Issued  provided  tbat  the  surrender  valne 
should  be  payable. to  appellee.  It  alleges  tbat 
Annie  T.  Perkins,  the  beneficiary  of  the  pol- 
icy, died  on  the day  of >  1886, 

leaving  the  appellee  surviving  her. 

The  sixth  paragraph  of  answer  alleges 
that  the  appellee  at  no  time  paid  the  annual 
premium  on  the  policy  Issued,  wbldi  became 
due  on  the  18th  day  of  March,  1884.  1895, 
and  1896,  or  any  of  said  dates;  that  on  tlie 
14th  day  of  July,  1897,  appellant  notified  the 
appellee  that  because  of  the  failure  to  pay 
such  premiums  the  policy  had  become  tat- 
felted  and  void;  that  the  appellee  thereapoa 
abandoned  any  claim  to  said  policy,  and 
agreed  that  the  same  had  become  forfeited 
and  void,  and,  having  so  abandoned  the  same, 
he  did  on  the  13th  day  of  May,  1801,  file  in 
the  District  Court  of  the  United  States  bis 
petiti<m  in  bankruptcy,  and  was  duly  adjudi- 
cated a  bankrupt;  that  with  the  echedales 
filed  in  his  petition  In  bankruptcy,  whicb 
were  verified  by  blm,  he  stated  that  he  had 
no  policy  of  insurance,  and  no  tinUquldated 
claims  of  any  nature;  that  he  did  not  set 
out  among  his  assets  in  any  place  in  encb 
schedule  the  policy  in  suit  nor  any  interest 
therein,  but  claimed  that  his  only  property 
was  clothing  and  ornaments  of  the  person 
amounting  to  $75,  which  were  set  off  to  him 
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as  fizempt  under  the  laws  permitting  ex- 
emptlons  to  hoasefaoldera. 

Appellee  filed  a  reply  to  the  anewer,  tbe 
first  paragrapb  of  which  was  a  general  de- 
nial to  the  second,  third,  and  foorth  par- 
agraplia  of  answer.  The  second  was  a  reply 
to  the  fourth  paragraph  of  answer,  and  sets 
ont  a  Btatnte  of  the  state  of  New  York  which 
provides  that  repeal  of  a  statute  shall  not 
affect  or  impair  any  act  done  or  accruing  or 
forfeiture  incurred  prior  to  the  time  such 
appeal  takes  effect,  but  the  same  may  be  en- 
forced and  prosecuted  as  fully  and  to  the 
same  extent  as  if  the  appeal  had  not  beoi 
erected,  and  that  all  actions  and  proceedings 
done  prior  to  the  taking  effect  of  such  repeal 
may  be  prosecuted  and  defended  to  final  ef- 
fect in  the  same  manner  as  they  might  if 
sadi  provisions  were  not  repealed,  and  that 
socb  statute  Is  now  the  law  of  New  York. 

Appellee  also  filed  an  amended  fifth  para- 
graph of  reply,  in  which  he  admits  that  he 
filed  the  petition  in  bankruptcy  asking  that 
be  be  adjudged  a  bankrupt,  and  that  on  the 
14tb  day  of  May,  1901,  be  was  adjudged  a 
bankrupt,  but  says  that  Itls  estate  was  duly 
administered  and  settled,  and  tliat  on  the — 
day  of  November  he  was  duly  discharged 
from  bankmptcy.  He  files  with  this  para- 
graph of  answer  a  copy  of  bis  certificate  of 
discharge.  He  further  alleges  that  only  one 
claim  is  filed  against  him  in  bankruptcy,  and 
tliat  claim  has  been  fully  paid.     ' 

Appellee  also  filed  a  reply  in  two  para- 
graphs to  the  sixth  paragraph  of  answer,  the 
first  of  which  was  a  general  denial.  In  the 
second  paragraph  he  alleges  that  on  July 
14,  1897,  he  did  receive  notice  that  the  policy 
sued  on  was  forfeited  for  failure  to  pay  the 
premium  due  on  the  17th  of  March,  1894, 
which  notice  was  in  answer  to  the  communi- 
-cation  from  him  asking  his  share  In  the  sur- 
plus or  surrender  value  of  the  policy;  tliat 
he  believed  the  statement  of  the  appellant 
that  the  policy  was  forfeited,  and  for  tihat 
reason  he  in  good  faith  omitted  the  policy 
from  his  schedules  in  bankruptcy,  and  stated 
therein  that  he  liad  no  policies  of  insurance ; 
tbat  he^was  afterwards  adjudicated  a  bank- 
rupt and  discharged  with  only  one  claim 
amounting  to  $54.21  filed  against  his  estate, 
and  this  daim  baa  l)een  fully  paid;  that  In 
the  month  of  October,  1902,  he  obtained  in- 
formation which  lead  him  to  believe  that  his' 
policy  of  insurance  Iiad  not  been  forfeited 
by  reason  of  the  failure  of  the  appellant  to 
give  notice  of  the  accrual  of  the  premium 
provided  by  the  New  York  statute;  that  he 
at  once  communicated  with  his  counsel,  who 
informed  him  that  his  policy  was  not  for- 
feited because  of  the  failure  of  the  company 
to  give  the  notice  required  by  the  New  York 
'8tatat&  He  denied  that  he  ever  agreed  that 
tbe  policy  was  forfeited,  and  thereupon 
bron^t  suit 

The  evidence  shows  that  appellee  failed  to 
pay  the  annual  premium  which  fell  due 
March  18,  1894,  and  each  succeeding  premi- 


ma  which  fell  due  thereafter.  On  tbe  14tb 
day  of  July,  1897,  appellant  notified  appellee 
that  because  of  the  failure  to  pay  such  pre- 
mium the  policy  had  become  forfeited  and 
void.  On  the  13th  day  of  May,  1901,  appel- 
lee filed  in  the  proper  District  Court  of  the 
United  States  his  petition  in  bankruptcy,  and 
was  duly  adjudicated  a  bankrupt  In  the 
schedules  filed  with  his  petition,  and  which 
were  verified  by  him,  he  stated  that  he  had 
no  policies  of  insurance  and  no  unliquidated 
claims  of  any  nature.  He  did  not  set  ont 
among  his  assets  In  such  schedule  tbe  policy 
in  suit,  nor  any  Interest  therein,  but  stated 
that  that  his  only  property  was  clothing  and 
ornaments  of  the  person,  amounting  to  $75, 
which  were  set  off  to  him  as  exempt  under 
the  laws  permitting  exemptions  to  house- 
holders. Upon  this  set  of  facts  appellant 
claims  that  appellee  cannot  maintain  this 
action.  Section  70  of  the  bankmptcy  act  of 
1898  (Act  July  1,  1898,  80  Stat  566  [U.  S. 
Oomp.  St  1901,  p.  8451])  provides  that  the 
estate  and  title  of  a  bankrupt  shall  pass  by 
operation  of  law,  In  bis  trustee  as  of  the 
date  he  was  adjudged  a  bankrupt,  except 
such  property  as  Is  exempt  This  was  the 
rule  in  1841,  under  the  law  of  1867,  and  is 
under  tbe  present  law.  It  appears  from  tbe 
record  tliat  no  assets  were  shown  by  the 
bankrupt  liable  for  the  payment  of  his  debts; 
tbat  his  Indebtedness  amounted  to  $30,000, 
but,  in  the  absence  of  assets,  no  trustee  was 
appointed,  and  only  one  claim  of  $54.21  filed 
against  the  estate.  The  banlcmpt  act  vests 
title  of  tbe  assets  of  the  bankrupt  in  the 
trostee  without  any  assignment  In  fact  At- 
wood  v.  Bailey,  184  Mass.  133,  68  N.  B.  18. 
In  the  recent  case  of  First  National  Bank  v. 
Lasater,  196  U.  S.  116,  25  Sup.  Ct  207,  40 
L.  EA.  408,  the  court  held  that  a  banknipt, 
after  his  estate  had  been  finally  closed  up, 
could  not  assert  title  to  assets  which  he  had 
omitted  from  his  schedule.  In  the  course 
of  the  opinion  the  court  by  Brewer,  JT.,  said : 
"We  have  held  that  the  trustees  In  bankrupt- 
cy'are  not  bound  to  accept  property  of  an 
onerous  or  unprofitable  character,  and  that 
they  have  a  reasonable  time  in  which  to  elect 
whether  they  will  accept  or  not  If  they  de- 
cline to  take  the  property,  .the  banknipt  can 
assert  title  thereto"— citing  the  following 
cases:  Am.  File  Co.  v.  Garrett,  110  U.  S. 
288,  296,  28  L.  ETd.  149,  162,  4  Sup.  Ct  90; 
Sparhawk  v.  Yerkes,  142  U.  S.  1,  35  L.  Ed. 
916,  12  Sup.  Ct.  104;  Sessions  v.  Romad- 
ka,  145  U.  S.  29,  56  U  Ed.  609,  12  Sup.  Gt 
799;  Du  Shane  v.  Beall,  161  U.  S.  513,  40 
L.  Ed,  791,  16  Snp.  Ct  687,  "Bnt  that  doc- 
trine can  have  no  application  when  the  trus- 
tee is  ignorant  of  the  existence  of  the  prop- 
erty and  has  had  no  opportunity  to  make  an 
election.  It  cannot  be  that  a  bankrupt,  by 
omitting  to  schedule  and  withbolding  from 
bis  trustee  all  knowledge  of  certain  prop- 
erty, can,  after  bis  estate  in  bankruptcy  lias 
been  closed  up,  immediately  thereafter  as- 
sert title  to  the  property  on  the  ground  that 
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the  trnstee  bad  nerer  taken  any  action  In 
respect  to  it  If  the  claim  was  of  any  value 
(as  certainly  was  this  claim,  according  to  the 
Judgment  below),  It  was  something  to  which 
the  creditors  were  entitled,  and  this  bank- 
rupt conld  not,  by  withholding  knowledge 
of  its  existence,  obtain  a  release  from  his 
debts  and  still  assert  title  to  the  property." 
To  the  same  effect  are  Scruby  t.  Norman,  91 
Mo.  App.  617;  Kenyon  v.  Wrisley,  147  Mass. 
476, 18  N.  B.  227, 1  L.  R.  A.  848 ;  In  re  Hold- 
en,  113  Fed.  141,  61  C  0.  A.  97.  A  Willful 
omission  to  state  a  debt  In  bis  schedule  Is 
good  ground  for  refusing  a  discharge.  Sec- 
tion 26  of  the  bankrupt  act  supra  prescribes 
punishment  by  imprisonment  of  a  bankrupt 
for  knowingly  and  fraudulraitly  concealing, 
while  a  bankrupt  or  after  his  discharge,  any 
property  belonging  to  bis  estate.  These  pro- 
visions emphasize  the  Importance  of  the  sur- 
render by  the  bankrupt  to  the  trustee  all  the 
assets  of  the  bankrupt.  If  the  conduct  of  the 
bankrupt,  whether  from  want  of  knowledge 
of  the  law  or  of  the  facts,  or  from  a  frandu- 
lait  purpose,  results  In  a  wrong  to  his  credit- 
ors, the  law  win  not  permit  him  to  reap  any 
benefit  from  such  conduct  No  trustee  was 
appointed  for  the  reasons  before  stated,  bat, 
if  the  title  remained  in  the  bankrupt.  It  did 
80  as  trustee  for  the  benefit  of  his  creditors. 
He  cannot  be  beard  to  say  that  the  trustee 
did  not  take  possession  of  the  policy  or 
that  no  trustee  was  appointed.  Under  the 
facts  shown  the  good  or  bad  faith  of  the 
bankrupt  is  not  material  because  the  result 
of  bis  conduct  Is  In  any  event  to  wrong  bis 
creditors.  Courts  will  not  permit  one  who 
from  any  cause  knowingly  does  an  act  which 
necessarily  defrauds  his  creditors  to  profit 
thereby,  to  the  detriment  of  bis  creditors. 
Appellee's  sworn  statement  that  be  bad  no 
IKtllcy  of  Insurance  was  a  concealment,  an 
affirmative  act  operating  as  a  fraud  upon 
his  creditors. 

But  appellee  argues  that  this  action  may 
be  maintained,  notwithstanding  the  proceed- 
ings In  bankruptcy.  The  argument  Is  made 
upon  three  propositions.  First.  All  claims 
not  filed  against  the  estate  of  the  bankrupt 
wltbln  one  year  of  the  date  of  the  adjudica- 
tion are  barred;  citing  bankruptcy  act  of 
1898,  {  67n ;  Bray  v.  Cobb  (D.  C.)  100  Fed.  270 ; 
In  re  Sctaafer  (D.  0.)  104  Fed.  982;  In  re 
Rhodes  (D.  C.)  105  Fed.  231 ;  In  re  Lelbowlfz 
(D.  C.)  108  Fed.  617;  In  re  Moeblus  (D.  C.) 
lie  Fed.  47;  Hitchlnson  t.  Otis,  190  U.  S. 
652,  23  Sup.  Ct  778,  47  L.  Ed.  1179.  Said  sec- 
tion 67,  supra,  of  the  bankruptcy  act,  has  been 
held  in  the  cases  cited  to  prohibit  the  filing  of 
proof  of  a  claim  subsequent  to  one  year  after 
the  adjudication.  The  question  of  conceal- 
ment, ftaudulent  or  otherwise,  by  the  bank- 
rupt did  not  arise.  The  general  purpose  of 
the  act  Is  to  settle  estates  In  bankruptcy 
within  a  reasonable  time.  The  particular 
purpose  Is  to  subject  all  the  property  ex- 
cept that  which  is  exempt  of  the  bankrupt, 
to  the  discharge  of  his  indebtedness.     The 


second  proposition,  that,  when  all  claims 
that  have  been  approved  within  the  year  are 
paid,  the  surplus  of  the  estate  goes  to  the 
banknH>t  Bankr.  Act  1898,  {  66;  Loveland 
on  Bankruptcy  (2d  Ed.)  270;  Boyd  v.  Olvey, 
82  Ind.  303.  Section  66.  supra,  provides  that 
debts  which  remain  unpaid  after  the  final 
dividend  has  been  declared  shall  be  paid  by 
the  trustee  Into  court  Dividends  remaining 
nnclalmed  for  one  year  shall,  under  the  di- 
rection of  the  court,  be  distributed  to  the 
creditors  whose  claims  have  been  allowed, 
but  not  paid  In  full,  and  after  such  claims 
have  been  paid  in  full  the  balance  shall  be 
paid  to  the  bankrupt  Loveland  on  Bank- 
ruptcy, supra.  Boyd  v.  Olvey,  supra,  de- 
cides that  the  judgment  of  the  District  Court 
conclusively  determines  the  fact  that  the  as- 
signee had  performed  his  duties,  was  ea- 
titled  to  a  discharge,  and  that  the  estate  was 
finally  settled.  "Involved  in  this  adjudica- 
tion is  a  subordinate  matter  that  the  prop- 
erty here  In  dispute  was  never  assets  in  the 
hands  of  the  assignee.  There  can  be  no 
doubt  as  to  this  because  the  fact  was  so  stat- 
ed in  the  assignee's  report  was  so  referred 
to  in  the  register's  certificate,  and  was  thus 
brought  before  the  court  for  conslderaticHi, 
and  It  was  considered  and  determined  by  the 
judgment  confirming  the  r^>ort  and  dischar- 
ging the  assignee."  The  case  wholly  differs 
from  the  one  at  bar,  and  the  section  of  the 
statute  Is  not  pertinent  to  the  question  be- 
fore us.  Third.  Where  no  trustee  has  been 
appointed,  the  title  remains  In  the  banknq>t, 
and,  if  no  trustee  is  ever  appointed,  the  bank-  ' 
rupt  is  never  divested  of  title.  Fuller  v. 
New  York,  etc.,  Co.,  184  Mass.  12,  67  N.  B. 
879;  Loveland  on  Bankruptcy,  supra,  (  149; 
6  Cyc.  343.  Section  44  of  the  baokmptCT 
act  provides  that  the  creditors  at  their  Unt 
meeting,  after  the  adjudication,  shall  appoint 
a  trustee.  If  the  creditors  do  not  act,  the 
courts  will  do  so.  It  has  been  held  that, 
where  only  a  single  creditor  appears  at  the 
first  meeting  and  proves  his  debt,  the  right 
to  choose  a  trustee  belongs  to  him.  The  trus- 
tee could  acquire  no  title  in  exempt  property, 
and,  as  there  were  no  other  assets  upon  the 
facts  as  represented  by  the  bankrupt,  such 
appointment  would  have  been  Idle. 

It  cannot  be  maintained  that.  Inasmuch  as 
the  verified  statement  made  by  the  bankrtipt 
rendered  It  unnecessary  to  appoint  and  pre- 
vented the  appointment  of  a  trustee,  be  (the 
bankrupt)  was  never  divested  of  title.  The 
fact  that  the  appellee,  by  a  clear  ylolatlcn  of 
the  statute  prevented  the  appointment  of  > 
trustee,  will  not  give  bim  the  right  to  that 
which  a  compliance  upon  his  part  with  the 
law,  would  have  vested  In  the  trnstee.  By 
the  proceedings  In  bankruptcy  all  title  In  the 
policy  passed  from  the  bankrupt  This 
would  Include  a  possibility  coupled  with  an 
Interest  Wllllnms  v.  Heard,  140  U.  8.  529. 
11  Sup.  Ct  885,  35  L.  Ed.  650. 

It  follows  that  api>ellee  had  no  right  of 
action,  and  the  judgment  should  be  reversed. 
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INDIANAPOLIS  ST.  RT.  CO.  ▼.  DSIMAREI). 
(No.  5,916.)  t 

CAppellat*  Court  of  Indiana,   Division  No.  1. 
March  19,  1907.) 

1.  NxoLioBif ex  —  Questions  fob  Jubt— Coh- 

TBIBUTOBT   NKOLIOXNCE. 

The  qnestion  of  contributoiy  negligence  ia 
for  the  jnrr,  on  a  conaideifition  of  all  the  evi- 
dence relating  thereto. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  37,  Negligence,  S{  286,  291,  296,  299,  833- 
846.] 

2.  Stbset   Rauaoads— Opkbation— InnrBm 
— Pebsons  Cbossinq  Track— Evidknck. 

Dvidence,  in  an  action  to  recover  for  dam- 
scea  from  lieing  struck  by  defendant's  car 
wnile  crossing  its  track.  Ma  sufficient  to  sua- 
tain  a  verdict  for  plaintifF. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
▼ol.  44,  Street  Railroads,  ff  2S9-250.] 

8.  Neoliobncb— QtrxsrioNS  fob  Jubt. 

Where  there  is  a  conflict  of  evidence  as  to 
defendant's  negligence,  the  qnestion  is  for  the 
jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  i  299.1 
4.  Stbkbt   Railboads  —  Opebation— Pebbons 

CbOSSINO     TbACK— iRBTBUOnONB— CABK     BT 

Defendant. 

In  an  action  against  a  street  railroad  com- 
pany for  damages  for  being  struck  by  defend- 
ant's car  while  crossing  its  track,  an  instruc- 
tion that  It  was  defendant's  dut^  to  exercise 
care  and  diligence  to  prevent  injuries  to  per- 
sons lawfully  traveling  the  streets  occupied  by 
its  tracks,  and  that  it  would  be  liable  for  a 
failure  to  do  so,  is  unobjectionable. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  44.  Street  Bailroada,  if  172.  190.] 

Appeal  from  Circnit  Court  Morgan  Cotrn- 
ty;  Jos.  W.  Williams,  Judge. 

Action  by  David  L.  Demaree  against  the 
Indianapolis  Street  Railway  Company.  Judg- 
ment for  plolntitr,  and  defendant  appeals. 
Affirmed. 

F.  Winter,  W.  H.  Latta,  Oscar  Matthews, 
and  O.  W.  Orubbs,  for  appellant  Hanna  ft 
Daily,  Mlddleton  ft  Drybread,  and  Renner 
*  McNutt,  for  api)ellee. 


ROBT,  P.  J.  Action  by  appellee;  verdict 
and  Judgment  against  appellant  for  $2,000. 
Errors  relied  upon  are  based  upon  the  over- 
ruling of  appellant's  motion  for  Judgment  on 
the  answers  to  the  interrogatories  notwith- 
standing the  general  verdict,  and  the  over- 
mling  of  Its  motion  for  a  new  trial. 

It  is  shown  by  the  answers  to  tbe  inter- 
rogatories that  East  street,  in  the  city  of 
Indianapolis,  runs  north  and  south.  Intersect- 
ing Washington  and  Ohk>  streets,  which  run 
east  and  west  The  distance  between  the 
two  last-named  streets  Is  906  feet  which 
distance  was  on  tbe  day  of  the  accident 
traversed  by  appellant's  double-track  street 
car  Une.  Such  tracks  were  S  feet  apart 
equally  distant  from  the  center  of  the  street 
and  tbe  roadway  on  the  outside  of  tbe  tracks' 
was  ITH  feet  wide.  Appellee,  on  the  day  of 
the  accident,  was  driving  a  one  horse  open 

*Rab«arlnc  dMilsd. 


vehicle  south  along  the  west  side  of  East 
street  approaching  Washington  street  Two 
hundred  and  twenty-five  feet  north  of  Wash- 
ington street  he  turned  and  started  to  drtve 
across  tbe  car  tracks  In  a  southeasterly  direc- 
tion, for  the  purpose  of  watering  his  horse  at 
a  public  fountain  on  the  east  side  of  said 
street  One  of  appellant's  cars,  which  had 
turned  Into  East  street  from  Ohio  street  ran 
thence  south  at  the  rate  of  15  to  20  miles  an 
hour,  and  struck  appellee's  vehicle ;  its  rate  of 
speed  at  the  instant  of  collision  belpg  8  to 
10  miles  an  hour.  Appellee  was  a  man  60 
years  of  age.  In  possession  of  his  faculties, 
familiar  with  the  operation  of  street  cars. 
He  looked  to  the  north  before  driving  upon 
said  track,  and  ctxwsed  Immediately  behind 
a  north-bound  car.  Tbe  view  along  tbe  street 
was  not  obstructed.  He  did  not  see  tbe 
south-bound  car,  and  the  danger  was  not 
apparent  to  him.  Tbe  gong  on  tbe  car  was 
not  Botmded.  The  motorman  did  not  do  all 
that  he  could  to  prevent  a  collision  after  the 
plaintlfl!  started  across  the  street  The  car 
was  not  at  that  time  so  close  that  a  collision 
was  imavoidable.  If  the  car  continued  at  tbe 
same  rate  it  was  running  when  he  started 
across,  it  would  necessarily  strike  him. 

In  bis  first  paragraph  of  amended  com- 
plaint, appellee  charged  appellant  with  negli- 
gence In  running  said  car  at  a  high  and  dan- 
gerous rate  of  speed,  without  giving  any 
warning  of  its  approach.  This  charge  is  re- 
peated in  tbe  second  paragraph,  with  tbe  ad- 
dition that  after  striking  sppellee,  appel- 
lant's motorman  negligently  failed  to  stop 
the  car,  pushing  appellee  before  it  along  tbe 
track  a  great  distance,  to  wit  50  feet  The 
general  verdict  carries  with  It  a  finding  upon 
all  material  facts  within  the  issues  and  nec- 
essary to  Its  support  The  claim  Is  that  tbe 
facts  exhibited  show  appellee  to  have  been . 
contrlbutorlly  negligent  Some  of  the  facts 
stated  would  tend,  as  a  matter  of  evidence, 
to  show  such  negligence,  and  were  proper 
for  tbe  consideration  of  the  Jury,  upon  whom 
it  devolved  to  find  tbe  ultimate  fact  from  a 
consideration  of  all,  and  not  part  of  tbe  evi- 
dence relevant  thereto.  Indianapolis  St  R. 
Co.  V.  O'Donnell,  35  Ind.  App.  312,  73  N.  El 
163,  74  N.  E.  253;  Indianapolis  St  &  Co.  v. 
Schmidt  35  Ind.  App.  202,  71  N.  B.  663,  72  N. 
E.  478;  Union  Traction,  etc.,  v.  Vandercook, 
82  Ind.  App.  621,  69  N.  E.  486.  Tbe  relative 
rtgbts  of  car  companies  and  travelers  have 
been  so  recently  and  exhaustively  considered 
as  to  render  a  statement  thereof  unnecessary 
at  this  time.  Tbe  facts  developed  by  said  In- 
terrogatories are  not  sufficient  to  overthrow 
the  general  verdict  Indianapolis  St  R.  Co. 
V.  Marschke  (Ind.  Sup.)  77  N.  B.  945;  In- 
dianapolis V.  Keeley,  167  Ind. ,  79  N.  B. 

499;  Indianapolis  St  R.  Co.  t.  Bolin  (Ind. 
App.)  78  N.  E.  210;  Indianapolis  St  E.  Co.  v. 
Schmidt  supra.  There  was  no  error  in  ovar- 
ruling  the  motioii  for  Jodgmuit, 
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A  considerable  nnmber  of  reasons  for  a 
new  trial  were  stated  In  the  motion  there- 
for. Some  of  them  are  waived  by  a  failure 
to  discuss,  and  a  part  only  will  be  taken  up 
in  this  opinion.  The  evidence  tends  to  sup- 
port the  verdict  So  far  as  the  negligence  of 
the  appellant  is  concerned,  there  Is  not  much 
room  for  dispute.  The  car  was  run  at  a 
high  rate  of  speed  along  a  city  street.  If  the 
motorman,  after  discovering  appellee's  peril, 
was  unable  to  stop  or  check  his  car,  such 
fact  was  fairly  attributable  to  the  excessive 
rate  at  which  the  car  was  run  and  his  fail- 
ure to  keep  said  car  under  control.  There 
was  a  conflict  of  evidence  as  to  whether  the 
gong  was  sounded,  and  the  question  was 
therefore  for  the  Jury.  Appellee  started  to 
drive  across  the  street  to  water  his  horse 
at  a  public  fountain.  He  waited  until  a 
north-bound  car  passed,  and  drove  across 
the  street  behind  It  Other  street  cars  were 
passing  on  Washington  street  There  was 
nothing  apparently  reckless  or'  unusual  In 
appellee's  conduct  and  the  conclusion  that 
the  accident,  by  which  he  wag  seriously  In- 
jured, was  caused  by  appellant's  failure  to 
regard  and  respect  his  right  to  be  upon  the 
street,  and  to  op««te  and  control  Its  car  in 
view  of  them,  was  a  reasonable  one.  The 
sure  protection  of  the  appellant  company 
from  liability  for  damages  on  account  of  col- 
lision lies,  not  In  Judicial  declarations  that  a 
traveler,  who  does  not  escape,  is  ipso  facto 
guilty  of  contributory  negligence  barring  re- 
covery, but  In  the  exercise  of  care  upon  Its 
own  part  when  it  runs  and  controls  its  cars 
with  regard  to  the  rights  of  others,  and,  In 
view  of  the  serious  results  likely  to  follow 
collision  between  them  and  lighter  vehicles 
or  footmen,  the  basis  for  Its  denial  of  liabili- 
ty will  be  much  strengthened.  By  the  sev- 
enth Instruction  given,  the  jury  were  told 
that  It  was  appellant's  duty  to  exercise  care 
and  diligence  to  prevent  injuries  to  persons 
lawfully  traveling  the  streets  occupied  by  its 
tracks,  and  that  for  a  failure  to  so  do  it 
would  be  liable  in  damages.  The  statement 
was  unobjectionable.  The  jury  were  also  in- 
structed in  great  detail  upon  the  subject  of 
contributory  negligence,  as  requested  by  ap- 
pellant 

The  ninth  Instruction  given  was  taken 
from  the  opinion  In  Indianapolis  St  R.  Co. 
V.  Seerley,  35  Ind.  App.  467,  72  N.  R  169, 
1034.  Upon  the  authority  of  that  and  subse- 
quent cases.  It  is  approved.  Indianapolis  St 
R.  Co.  v.  Darnell,  32  Ind.  App.  687,  68  N.  E. 
609;  Indianapolis  St  R.  Co.  v.  Bolln,  supra; 
Indianapolis  St  R.  Co.  v.  Marschke,  supra. 

The  instructions  given,  taken  In  their  en- 
tirety, were  very  complete,  and  those  request- 
ed by  appellant  and  refused  were  substantial- 
ly included  in  them. 

There  is  no  reversible  error  shown  by  the 
record,  and  the  Judgment  Is  therefore  af- 
firmed. 


Bnn<ER  et  al.  t.  AITFORNET  GENERAL 

(Supreme  Judicial  Court  of  Massachiuetti. 

Essex.    March  27,  1907.) 

1.  NAVTOABLE   WaTEBS  —  LlTTOBAI.   RlQETS  — 

Bathing. 

Under  the  comm(Hi  law,  as  modified  by  the 
colonial  ordinance  of  1G41-47  securing  public 
rights  for  householders  to  free  fishing  and 
fowling  wherever  ttte  sea  ebbs  and  Sows,  bnt 
mentioning  no  other  public  rights,  and  extend- 
ing private  ownership,  subject  to  the  right  of 
navigation  and  other  public  rights,  to  low-watet 
mark,  not  exceeding  100  rods  from  high-water 
mark,  while  there  is  a  right  to  swim  or  float 
In  or  on  public  waters,  as  well  as  to  nail  on 
them,  there  is  no  right  in  the  public  to  nse 
for  bathing  purposes,  as  those  words  are  com- 
monly understood,  the  part  of  the  beach  ot 
shore  above  low-water  mark,  not  more  than  100 
rods  from  high-water  man,  whether  covered 
with  water  or  not 

2.  Sake— FowuNO. 

Under  the  common  law,  as  modified  by  tbi 
colonial  ordinance  of  1641-47,  littoral  ownen 
take  the  fee  to  their  portion  of  the  land  be- 
tween high  and  low  water  mark,  subject  to  the 
easement  of  the  public  for  navigation  and  free 
fishing  and  fowling. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  37,  Navigable  Waters,  I  246.] 

Report  from  Court  of  Land  Registration, 
Essex  County. 

Petition  by  one  Butler  and  'others  against 
the  Attorney  General  for  registration  of  title, 
The  court  of  land  registration  ordered  a  de- 
cree for  petitioners,  and  reported  the  case 
to  the  Supreme  Judicial  Court  Decree  ot- 
dered  for  petitioners. 

Geo.  Ii.  Mayberry  and  Frank  L.  Washboni, 
for  petitioners.  Henry  Winn,  for  the  Atto^ 
ney  GeneraL 

KNOWLTON,  C.  J.  This  Is  a  peHtlon  ft>r 
the  registration  of  a  title  to  an  estate  on  the 
seashore,  at  Bay  View,  Gloucester.  The 
premises  include  a  vacant,  unimproved,  sandy 
beach,  not  exceeding  100  rods  in  width,  over 
which  the  tide  ebbs  and  flows.  Questions 
arose  at  the  hearing  in  regard  to  rights, 
claimed  by  owners  of  neighboring  estata 
along  the  shore,  and  by  the  Attorney  General 
in  behalf  of  the  general  public,  to  use  the 
beach  for  bathing,  fishing,  fowling,  navigation 
and  for  general  purposes.  Requests  for  rul- 
ings were  made  by  both  parties,  and  the  judge 
of  the  land  court  ruled  as  follows:  "(1)  So 
much  of  the  locus  as  lies  below  mean  high- 
water  mark  is  subject  to  the  public  rights  la 
regard  to  navigation,  and  to  the  right  in  the 
general  public,  at  any  state  of  the  tide,  of 
fishing  and  fowling  thereon.  (2)  These  rights 
do  not  carry  with  them  any  right  to  cross 
the  locus  above  mean  high-water  mark.  (3) 
There  Is  no  public  right  of  bathing  on  the 
locus.  (4)  There  Is  no  public  right  to  cross 
the  beach  or  shore  for  any  purpose  other  than 
navigation,  fishing  or  fowling."  To  the  re- 
fusal to  rule  as  requested  by  him,  and  to  all 
the  rulings  given,  the  Attorney  General  ex- 
cepted, and  the  petitioners  excepted  to  the 
ruling  that  the  general  public  have  a  right 
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to  nse  the  beach  for  fowling.  The  prhidpal 
questions  argned  before  us  are  whether  the 
public  have  a  right  to  use  the  premises  be- 
tween high-water  mark  and  low-water  mark 
for  bathing  and  for  fowling,  or  for  either  of 
these  purposes. 

The  answers  to  these  questions  depend  up- 
on the  common  law,  as  modified  by  the  colo- 
nial ordinance  of  1G41-4T.  The  most  impor- 
tant part  of  the  argument  has  been  in  regard 
to  bathing.  The  law  of  England  on  this  sub- 
ject was  discussed  at  great  length  and  with 
much  learning  In  Blundell  v.  Catterall,  5  B. 
&  Aid.  268,  and  It  was  held,  by  three  of  the 
four  Judges,  that  at  common  law  there  Is  no 
public  right  of  bathing  In  such  a  way  as  to 
mnke  any  use  of  the  land  on  the  seashore 
between  high-water  mark  and  low-water 
mark.  Although  this  decision  has  been  criti- 
cised. It  has  been  treated  by  the  courts  and 
by  most  text  writers  as  settling  the  law.  It 
was  unanimously  afSrmed  In  the  recent  case 
of  Brinckman  v.  Matley,  [1904]  2  Ch.  313.  If 
we  follow  the  decisions  In  England  we  there- 
by settle  this  part  of  the  respondent's  claim. 
See  Shlvely  v.  Bowlby,  152  U.  8.  1, 19,  26,  14 
Sup.  Ct  548,  38  L.  Ed.  331. 

In  considering  the  colonial  ordinance  of 
1641-47  and  the  cases  which  have  been  de- 
cided under  it,  we  find  confirmation  of  this 
view.  The  ordinance  Is  treated  as  settling 
the  common  law  of  Massachusetts,  and  as  em- 
bodying the  local  law  as  to  the  jus  privatum, 
which  in  Englaind  Is  represented  by  the  crown, 
and  the  Jus  publicum,  which  is  there  repre- 
sented by  the  Parliament,  both  of  which  In  this 
country  are  subject  to  the  exercise  of  legisla- 
tive power.  Com.  v.  Charlestown,  1  Pick.  180, 
183, 184. 185, 11  Am.  Dea  161 ;  Drake  v.  C?urtl8, 
1  Cush.  395;  Com.  ▼.  Alger,  7  Cusb.  63,  93; 
Weston  T.  Sampson,  8  Cush.  355,  54  Am.  Dec. 
764 ;  Com.  y.  Rozbury,  9  Gray,  451,  483 ;  Hen- 
ry V.  Newburyport,  149  Mass.  582,  584,  22  N. 
&  75,  5  Ll  R.  A.  179.  In  the  first  part  of  the 
ordinance  public  rights  are  secured,  for  house- 
holders, to  free  fishing  and  fowling  wherever 
the  sea  ebbs  and  flows.  In  the  latter  part  of 
the  ordinance,  private  ownership,  subject  to 
the  right  of  navigation  and  other  public 
rights,  is  extended  to  "low-water  mark  where 
the  sea  doth  not  ebb  above  one  hundred  rods, 
and  not  more  whercsover  it  ebbs  further." 
In  tide  water,  above  low-water  mark,  no 
other  public  rights  are  mentioned.  Except 
as  against  public  rights,  which  are  protected 
for  the  benefit  of  the  people,  the  private 
ownership  is  made  perfect. 

The  provisiOkJ  and  the  conditions  in  refer- 
ence to  land  under  tide  water  are  ditterent 
from  those  that  pertain  to  great  ponds.  In 
these  the  entire  proprietorship  is  kept  In  the 
state,  for  the  benefit  of  the  public,  and,  unless 
granted  by  the  Legislature  or  by  a  town  un- 
der Its  authority,  they  are  to  be  appropriated 
to  such  public  uses  as  the  progress  of  civili- 
zation and  the  Increasing  wants  of  the  com- 
munity properly  demand.  Atty.  Oen.  t.  Her- 
80  N  J).— 44 


rick,  190  Mass.  307,  76  N.  B.  1045 ;  West  Rox- 
bury  V.  Stoddard,  7  Allen,  158;  Hittlnger 
V.  Eames,  121  Mass.  539 ;  Slater  ▼.  Gunn,  170 
Mass.  509,  49  N.  B.  1017,  41  L.  R.  A.  26&  In 
the  seashore  the  entire  property,  under  the 
colonial  ordinance,  is  In  the  Individual,  sut>- 
Ject  to  the  public  rights.  Com.  v.  Alger,  7 
Cush.  78;  Com.  v.  Roxbnry,  0  Gray,  492; 
Weston  V.  Sampson,  8  Cush.  347,  54  Am.  Dec. 
764;  Marshall  v.  Walker,  93  Me.  532,  S3C. 
45  Atl.  497.  See,  also,  other  cases  above  cited. 
Among  these  is,  of  course,  the  right  of  navi- 
gation, with  such  incidental  rights  as  pertain 
thereto.  We  think  that  there  is  a  right  to 
swim  or  float  in  or  upon  public  waters  as 
well  as  to  sail  upon  them.  But  we  do  not 
think  that  this  Includes  a  right  to  use  for 
bathing  purposes,  as  these  words  are  common-  < 
ly  understood,  that  part  of  the  beach  or  shore 
above  low-water  mark,  where  the  distance  to 
high-water  mark  does  not  exceed  100  rods, 
whether  covered  with  water  or  not  It  Is 
plain  we  think  that  under  the  law  of  Mas- 
sachusetts there  is  no  reservation  or  recogni- 
tion of  bathing  on  the  beach  as. a  separate 
right  of  property  in  individuals  or  the  pub- 
lic under  the  colonial  ordinance. 

The  right  of  fowling  was  expressly  men- 
tioned in  the  ordinance  of  1641,  and  was 
thereby  created  as  a  public  right  in  house- 
holders, If  it  did  not  previously  exist  at  the 
common  law.  The  language  was  retained 
In  the  ordinance  when  It  was  enlarged  by 
additional  provisions.  Whitmore's  Colonial 
Laws,  90.  There  may  be  ground  for  a  ques- 
tion as  to  whether  it  was  nullified  by  the  sub- 
sequent grant  of  lands  to  Individual  proprie- 
tors between  high-water  mark  and  low-water 
mark.  We  think  it  better  to  hold  that  it  was 
not.  We  know  of  no  case  in  which  the  ques- 
tion has  been  decided,  but  In  Commonwealth 
V.  Alger,  7  Cush.  53,  68,  the  right  to  use  the 
shore  for  fowling  Is  referred  to  as  a  public 
right 

We  have  considered  the  questions  princ- 
ipally discussed  at  the  argument  We  are  of 
opinion  that  a  decree  should  be  entered  that 
the  premises  are  held  by  the  petitioners  in 
fee  subject  however,  as  to  that  portion  be- 
tween high  and  low  water  mark,  to  the  ease- 
ment of  the  phblic  for  the  purposes  of  navi- 
gation and  free  fishing  and  fowling,  and  of 
passing  freely  over  and  through  the  water 
without  any  use  of  the  land  underneath, 
wherever  the  tide  ebbs  and  flows. 

So  ordered. 


a93  Mass.  Ill) 

MAGEE  V.  NEW  YORK,  N.  H.  &  H.  R,  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Middlesex.    April  1,  1907.) 

1.  Cabbibbs  —  Cabbiaob  or  Passenoebs  — 
Cabe  Required. 

It  is  the  duty  of  a  carrier  to  transport  pas- 
sengers so  that  they  shall  not  snSer  physical 
harm,  nnless  in  the  exercise  of  the  highest  de- 
gree of  care  and  skill  consistent  with  the  trans- 
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action  of  its  business  it  beiiomes  impossible  by 
reason  of  unforeseen  conditions. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  ^  1085.] 

2.  Samb-^uebtions  roB  Jubt. 

In  an  action  for  injuries  to  a  passenger, 
held  a  question  for  tiie  jury  whether  defendant 
bad  been  negligent. 

Beport  from  Superior  Court,  Middlesex 
County;  John  A.  Aiken,  Judge. 

Suit  by  Josephine  C.  Magee  against  the 
New  York.  New  Haven  &  Hartford  Railroad 
Company.  Verdict  for  defendant,  and  the 
case  reported  to  the  Supreme  Judicial  Court. 
Verdict  for  defendant  set  aside,  and  judg- 
ment entered  for  plaintiff. 

Alfred  Hemenway  and  J.  Weston  Allen,  for 
plaintiff.  Choate,  Hall  &  Stewart,  for  de- 
fendant. 

RUOG,  J.  The  only  question  raised  by  this 
report  Is  whether  there  was  suflBcient  evi- 
dence of  the  negligence  of  the  defendant  to 
warrant  a  submission  to  the  Jury.  The  case 
Is  a  close  one,  but  in  view  of  all  the  circum- 
stances it  cannot  be  said  that  there  was  not. 
A  passenger  seated  in  a  railroad  train  has  a 
right  to  expect  transportation  without  bodily 
Injury.  To  put  the  proposition  conversely, 
it  is  the  duty  of  a  common  carrier  of  passen- 
gers to  carry  those  whom  it  accepts  for  car- 
riage so  that  they  shall  not  suffer  physical 
harm,  unless  in  the  exercise  of  the  highest 
degree  of  care  and  skill  consistent  with  the 
transaction  of  its  business,  this  becomes  im- 
possible by  reason  of  unforeseen  conditions. 
When  the  plaintiff  entered  into  the  contract 
with  the  defendant  to  carry  her  from  New 
Tork  to  Boston,  and  took  her  place  in  the 
seat  provided,  she  was  entitled  to  safe  car- 
riage under  ordinary  conditions.  While  the 
train  was  running  at  an  "extra  rate  of  speed" 
it  comes  to  a  sudden  stop  within  the  space 
of  a  few  feet,  and  the  plaintiff  is  thrown  for- 
ward from  her  seat,  and  injures  her  knee 
against  the  chair  in  front  There  is  some 
evidence  that  she  is  Insensible  for  a  brief 
time.  As  soon  as  she  observes  anything,  the 
passengers  are  gathered  in  groups,  and  all  the 
male  passengers  get  out  of  the  car.  In  about 
five  minutes  a  man  in  the  railroad  uniform 
requests  of  all  the  passengers  to  get  out  of 
the  car.  Complying  with  this  request,  she 
sees  a  crowd  looking  at  the  front  of  the  car, 
and  several  railroad  men  working  there.  A 
gentleman  is  pointing  out  to  his  little  boy  a 
bent  bar  of  Iron  which  was  a  part  of  the 
coupling  apparatus  which  Joids  two  cars  to- 
gether, and  which  was  not  in  the  position  it 
should  have  been,  and  is  commenting  about 
the  occurrence.  As  soon  as  she  noticed  the 
locomotive  and  baggage  car  they  were  some 
distance  up  the  track.  The  car  in  which 
she  was  riding  was  taken  out  of  the  train, 
and  a  much  older  and  dust-covered  car  was 
substituted.  There  was  a  shed  or  smalt  sta- 
tion near  by,  but  it  was  not  a  schedule  stop 
of  the  train.    This  combination  of  circum- 


stances, imexplalned,  warrants  a  conclusion 
that  there  was  an  Irregularity,  amounting  to 
negligence.  In  the  operation  of  the  train 
where  regularity  was  to  have  been  expected. 
The  plaintiff  has  told  all  that  tbe  ordinary 
wonaan  passenger  in  like  plight  would  be 
apt  to  know  or  have  the  opportunity  to  dis- 
cover respecting  the  accident  Her  narration 
of  the  events  conveys  a  d^nite  concq)Qon 
of  speclfls  physical  facts,  which  do  not,  in 
the  ordinary  course  of  events,  happen  to  a 
carefully  operated  train  composed  of  cars  In 
good  repair  and  equipped  with  safe  and  ade- 
quate appliances.  If  the  incident  occurred 
by  reason  of  any  conditions  beyond  the  con- 
trol of  the  defendant  this  was  peculiarly 
within  the  knowledge  of  the  defendant  But 
It  did  not  oiler  any  explanation.  In  the  ab- 
sence of  any  such  explanation,  an  inference 
was  justified  that  the  injury  to  the  plalntilf 
probably  came  from  a  cause  for  which  the 
defendant  was  responsible.  F^tal  v.  Middle- 
sex B.  B.  Co.,  109  Mass.  398,  12  Am.  B^. 
720;  White  V.  Boston  &  Albany  B.  B.  Co., 
144  Mass.  404,  11  N.  E.  552;  Griffin  v.  Bos- 
ton &  Albany  B.  B.  Co.,  148  Mass.  143,  19  N. 
E.  166,  1  L.  B.  A.  698,  12  Am.  St  Bep.  526; 
Savage  v.  Marlboro  St.  By.  Co.,  186  Mass.  208, 
71  N.  B.  531;  Hebblethwalte  v.  Old  Colony 
St  By.  Co.,  192  Mass.  295,  78  N.  E.  477.  The 
case  Is  distinguishable  from  Byron  v.  Lynn 
&  Boston  B.  B.  Co.,  177  Mass.  303,  58  N.  E. 
1015,  Tlmms  v.  Old  Colony  St  By.  Co.,  183 
Mass.  193,  66  N.  E.  797,  and  Weinschenk  v. 
N.  Y.,  N.  H.  &  H.  B.  B.  Co.,  190  Mass.  250. 
76  N.  E.  662,  relied  upon  by  the  defmdant 
in  that  in  those  cases  there  was  no  evidence 
exc^t  a  jolt  or  jar  offered  to  prove  the  neg- 
ligence of  the  defendant  In  and  of  thon- 
selves  these  are  not  imusual  and  extraordi- 
nary conditions  of  travel.  There  are  sev- 
eral facts  in  the  present  case  wholly  out  of 
the  ordinary  experience  of  travel  upon  rail- 
roads. In  accordance  with  the  terms  of  the 
report  the  entry  must  be 

Verdict  for  the  defoidant  set  aside,  and 
judgment  entered  for  the  plaintUt  for  ^000. 

cm  Hasa.  m 
ROAK  T.  DAVIS. 
(Supreme  Judicial  Court  of  Massachosetba.  Sof- 
folk.    Feb.  28,  1907.) 

1.  DKXDS  —  RESTBICTIONS  —  GSNKBAI.    SCHEUS 

OF    Dkvelophbnt  —  Effect    or    Behote 

Gbantee— Knowledge. 

Where  the  owner  of  a  tract  of  land  In- 
tended to  restrict  the  improvement  of  the  whole 
tract  conformably  to  a  general  scheme  of  devel- 
opment, and  stated  to  the  purchasers  of  some 
of  the  lots  In  the  tract  that  he  had  that  in- 
tention, and  such  intention  was  shown  by  deeda 
of  and  mortgages  on  some  of  such  lots,  a 
purchaser  of  certain  of  the  tots  from  a  grantee 
of  the  original  owner's  daughter,  to  whom  the 
land  descended,  could  not  be  enjoined  from 
using  the  lots  in  violation  of  the  scheme  of 
development,  unless  both  he  and  his  grantor 
took  with  notice  of  audi  restrictions. 

2.  Same— RviDENCE— ScTFiciENcr. 

In  an  action  to  restrain  the  use  of  certain 
lots  in  violation  of  a  general  scheme  of  develop- 
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ment  alleged  to  lutve  been  adopted  by  the  orig- 
inal owner  of  the  tract  comprising  such  lots, 
evidence  examined,  and  held  not  to  diow  the 
adoption  of  snch  general  scheme. 

Appeal  from  Superior  Court,  Suffolk 
County. 

Action  by  one  Roak  against  one  Davis. 
From  a  decree  for  defendant,  plaintiff  ai>- 
peals.    Affirmed. 

The  following  Is  the  plan  referred  to  In 
the  opinion: 


James  R.  Murphy,  for  appellant  George 
R.  Swasey,  for  appellee. 

LORINO,  J.  This  Is  a  bill  by  the  owner 
of  lot  6  on  the  accompanying  plan  to  enjoin 
the  defendant  who  is  tb6  owner  of  lots  22 
and  23  and  of  parts  of  lots  20,  21  and  24,  from 
erecting  within  one  foot  of  the  street  lines 
two  blocks  of  apartment  houses,  each  for 
three  families,  on  the  ground  that  one  Pat- 
rick Maguire,  while  owner  of  the  whole  tract. 
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adopted  a  general  scheme  for  Its  derelopment 
which  Is  violated  by  the  erection  of  these 
honses. 

The  plaintiff's  lot  was  conveyed  to  her  by 
Patrick  Magulre  by  deed  dated  October  30, 
1894.  This  deed  contained  the  following 
clause:  "This  conveyance  Is  made  *  •  * 
subject  •  •  •  to  the  following  restric- 
tions, viz.:  No  building  other  than  a  single 
dwelling  house  for  one  family  and  to  cost 
not  less  than  six  thousand  (6,000)  dollars  ex- 
clusive of  the  cost  of  the  land  shall  be  erect- 
ed on  this  lot  The  front  line  of  the  build- 
ing shall  be  not  less  than  fifteen  (16)  feet  back 
from  the  street:  but  porticoes,  bay  windows 
and  piazzas  may  project  over  said  front  line 
but  not  more  than  within  six  (6)  feet  of  the 
street  These  restrictions  shall  continue  till 
the  year  1900."  We  assume  that  "1000"  in 
the  copy  of  this  deed  Is  a  misprint  for  "1910." 

Magulre  seems  to  have  died  In  1886  or 
after,  although  the  only  witness  who  testi- 
fied to  his  death  said  be  died  in  1885. 

The  land  afterwards  conveyed  to  the  de- 
fendant and  other  land  in  the  neighborhood 
was  devised  or  descended  (It  la  stated  both 
ways  in  the  evidence)  to  his  daughter  Annie 
Magulre,  who  Is  alleged  In  the  bill  to  have 
conveyed  to  one  Rudnlck  16  lots,  to  wit  lots 
14  to  29,  inclusive.  It  Is  also  alleged  in  the 
bill  that  Rndnick,  on  February  19,  1906,  con- 
veyed to  the  defendant  the  lots  and  parts  of 
lots  here  In  question.  Their  deeds  were  not 
put  in  evidence.  It  was  assumed  at  the  trial 
that  they  contained  no  restrictions,  and  we 
shall  proceed  on  that  assumption. 

In  proof  of  the  allegation  that  Patrick  Ma- 
gulre in  bis  lifetime  adopted  a  general 
scheme  for  the  development  of  this  tract  of 
land,  the  plaintiff  Introduced  In  evidence  the 
plan,  already  referred  to  by  us,  which  Pat- 
rick caused  to  be  made  In  1892,  and  deeds  of 
three  lots,  to  wit  lots  4,  9  and  11,  dated 
September  8,  1893,  July  80,  1894,  and  May  7, 
189C>  respectively.  All  of  these  deeds  con- 
tained the  restrictions  set  forth  In  the  deed 
to  the  plaintiff. 

The  plaintiff  also  introduced  a  deed  by 
Patrick  of  lot  12,  dated  October  IQ,  1886,  in 
which  so  far  as  the  evldaice  goes  there  were 
no  restrictions  at  all.  That  the  land  was 
conveyed  "subject  to  the  restrictions  con- 
tained In"  a  mortgage  deed  to  the  Union  In- 
stitution for  Savings.  But  there  was  no  evi- 
dence as  to  what  if  any,  restrictions  were 
contained  In  that  mortgage.  The  plaintiff 
also  put  in  evidence  a  mortgage  of  one  lot 
and  deeds  of  two  lots  on  another  plan  not 
made  part  of  the  record,  which  was  assumed 
at  the  trial  to  have  been  a  plan  made  in 
1895  of  the  same  territory;  and  we  shall 
proceed  on  that  assumption. 

This  mortgage  was  dated  January  22, 1896, 
and  signed  by  Patrick;  and  the  deed  signed 
by  him  was  dated  February  10,  1896.  The 
other  deed  is  dated  October  17,  1886,  and  Is 
executed  by  Annie  Magulre.  This  mortgage 
and  these  two  deeds  also  contain  restrictions 


expiring  in  1910.  The  restrictions  In  this 
mortgage  and  In  these  two  deeds  are  similar 
but  somewhat  different  from  those  in  the 
deed  to  the  plaintiff  and  in  the  other  three 
deeds  above  referred  to.  The  dlffereoces 
consist  in  requiring  the  cost  of  the  house  to 
be  $5,000  in  place  of  $6,000,  In  not  forbidding 
porticoes,  bay  windows  and  piazzas  to  be 
built  within  six  feet  of  the  street  line,  and 
In  allowing  front  steps  to  protrude  into  the 
reserved  space  In  front  of  the  houses.  Fur- 
ther, In  the  Annie  Magulre  deed  the  set-back 
Is  20  In  place  of  16  feet 

The  plaintiff  also  put  in  evidence  tendins 
to  show  that  Patrick  verbally  promised  the 
plaintiff  that  there  would  be  as  good  honses 
on  the  other  side  of  the  street  or,  as  the 
plalntlfTs  husband  put  It  that  "I  could  take 
bis  word  that  those  houses  would  be  Just  as 
good  on  the  opposite  side  of  the  street  as 
what  the  house  I  was  buying.  I  don't  know 
as  he  said  they  would  be  restricted;  I  don't 
know  as  he  answered  that  question." 

The  plaintiff's  evidence  In  addition  con- 
sisted of  the  fact  that  sewers  were  laid  In 
the  street  with  Y  branches  for  each,  or  for 
nearly  each,  lot;  and  of  general  statements 
made  by  Patrick  that  he  Intended  to  cut  q> 
the  land  into  lots  suitable  for  single  dwelling 
houses,  and  that  it  would  be  restricted  to 
that  There  was  also  proof  of  a  caveat  in 
the  registry  of  deeds  by  the  owner  of  lot  3, 
dated  June  24,  1901,  giving  notice  of  a  blU 
in  equity  brought  against  Annie  Magulre  af- 
fecting tbe  use  of  lots  13  to  19,  on  wbidi 
bill  a  decree  was  entered  at  a  time  not  stated, 
dismissing  the  bilL 

On  this  evidence  the  Jndge  who  heard  tbe 
case  in  the  superior  court  entered  a  decree 
dismissing  the  bill,  and  the  case  is  before  os 
on  an  appeal  from  this  decree  on  all  the  evi- 
dence without  any  finding  of  fact 

To  make  out  her  case  here  the  plaintiff  bad 
to  prove  that  Patrick  Magulre  or  Annie 
Magulre,  or  both,  had  in  fact  put  on  the  land 
not  sold  when  Annie  sold  to  Rndnick  equita- 
ble restrictions  which  would  be  violated  by 
the  erection  of  the  defendant's  buildings,  so 
that  she  was  not  at  liberty  to  sell  the  unsold 
land  free  from  those  restrictions;  and  tbat 
Budnlck  and  the  defendant  took  with  notice 
of  that  fact 

If  the  Judge  believed  the  plalntUTs  tans- 
band,  Patrick  Magulre,  refused  to  restrict 
the  ranalning  land  when  he  sold  to  the  plain- 
tiff, and  told  her  that  she  would  have  to 
take  bis  word  for  the  opposite  land  baring 
single  houses  on  it  that  would  bring  tbis 
case  within  the  rule  of  cases  like  Dlckinsoa 
V.  Todd,  172  Mass.  183,  61  N.  E.  976. 

But  If  we  should  find  that  Patrick  intended 
to  restrict  this  whole  area  and  tliat  be  stated 
to  some  purchasers  that  he  had,  that  Inten- 
tion, tbe  plaintiff  has  failed  to  make  out  a 
case  here;  and  it  is  more  satisfactory  to  con- 
sider this  by  reason  of  the  fact  that  dnrlng 
the  trial  the  Judge  intimated  and  the  defend- 
ant's  counsel   conceded   that   the   evIdeiM 
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tended  to  pioTe  that  fact.  Paasing  by  the 
dlfflcalty  of  the  statnte  of  frauds  arising 
from  the  fact  that  this  was  by  word  of 
movtb  and  the  further  dlflBculty  that  the 
evidence  did  not  disclose  Just  what  these 
restrictions  were  to  consist  of,  It  Is  owngh 
to  say  that  this  was  not  brought  home  to 
Rudnick  and  the  defendant.  We  say  to  both 
Kndnlck  and  the  defendant  because  If  Rud- 
nlctc  took  without  notice  he  could  and  did 
conv^  his  title  to  the  defendant  And  If 
Rudnlck  had  taken  with  notice,  the  defend- 
ant would  not  take  subject  to  the  restriction 
if  she  took  from  Rudnlck  without  notice. 

The  most  that  the  plaintiff  can  claim  here 
Is  that  Rudnlck  and  the  defendant  are 
chargeable  with  notice  of  the  five  deeds  and 
of  the  one  mortgage  made  by  Patrick  and  of 
the  one  deed  made  by  Annie,  and  of  the  plans 
referred  to  therein.  We  do  not  find  it  neces- 
sary to  decide  whether  Rudnlck  and  the  de- 
foidant  were  chargeable  with  notice  of  these 
deeds  and  plans.  For  if  they  were  charge- 
able with  notice  of  these  deeds  and  plans 
they  did  not  make  out  the  adoption  of  a 
scheme  by  Patrick  or  Annie,  or  both. 

As  we  liave  said,  but  one  of  those  plans 
has  bean  made,  part  of  the  record  before  us. 
There  is  nothing  on  that  plan  which  even 
indicates  a  general  scheme  of  restrictions. 
On  the  contrary  the  plan,  so  far  as  it  goes. 
Indicates  that  the  houses  were  not  to  be  set 
ba<^  from  the  street  lines. 

The  five  deeds  and  one  mortgage  made  by 
Patrick  did  not  show  the  adoption  of  a  gen- 
eral scheme  which  was  binding  on  the  land 
left  unsold.  Three  of  Patrick's  deeds  con- 
tained the  restrictions  fouhd  in  the  deed  to 
the  plaintiff.  Patrick's  mortgage  and  bis 
other  deed  and  the  deed  executed  by  Annie 
bad  similar  but  different  restrictions;  and 
the  other  deed  of  Patridc's  so  far  as  appears 
bad  no  restriction  at  all.  It  seems  needless 
to  say  that  these  conveyances  do  not  show 
the  adoption  of  a  general  scheme  which  pre- 
vented the  nnsold  lots  being  conveyed  on  aoy 
terms  which  might  seem  to  the  owner  desir- 
able. 

The  case  comes  within  McCnsker  v.  Goode, 
185  Mass.  60T,  71  N.  B.  76* 

Decree  affirmed. 


(195   Maso.  8) 

GAY   V.   RAY  et  al. 

(Supreme  Jadicial  Court  of  Massachnsetta. 

Suffolk.     March  1.  1907.) 

1.  Bankbxtptoy— DisTBiBunoR  or  Estatb— 
lilKNS— PaOCEKDINOS  Pbiob  TO  Bahkbxtptot 
— iNJTJHCmON. 

A  temporary  injunction  in  a  suit  by  a  cred- 
itor, issued  on  February  6.  1901,  the  bill  hi 
the  suit  beiuK  filed  the  day  before,  creates  an 
equitable  lien  on  the  interest  of  a  defendant  in 
a  partnersfaio  of  the  defendants,  which  is  valid 
afcainst  a  trustee  in  bankruptcy  of  the  part- 
nership appointed  January  11,  1906;  Rev. 
Laws.  c.  159.  {  3,  cl.  7,  providing  tiiat  "tiie  in- 
terest of  the  defendant  in  partnership  property 
may  be  readied  and  applied  in  pannent  of  the 
plaintiS's  debt"  in  a  suit  by  a  creditor  to  reach 


and  apply  property  or  kiterest  to  the  payment 
of  his  debt. 

2.  Cbeditobs'  Suit— Rights  Acqitibed— Lien. 
The  interest  of  a  defendant  in  &■  part- 
nership, which  is  held  by  a  temporary  injunc- 
tion in  a  suit  by  a  creditor,  is  the  balance  which 
would  liecome  due  him  after  the  payment  of 
all  firm  debts  and  the  adjustment  of  the  ac- 
counts of  the  partners. 

8.  Bankbuptct— Admtnistbation  of  Estate 
— Rights  of  Tbubteb— Pabtkebshif  Pbop- 

KBTT. 

Where  firm  property  is  held  by  a  receiver 
appointed  in  a  suit  by  a  creditor  of  a  partner, 
and  it  becomes  evident  that  the  firm  property  is 
insufficient  to  pay  firm  debts,  the  receiver  should 
turn  over  the  property  to  a  trustee  in  banlir- 
ruptcy  of  the  firm  subsequently  appointed,  the 
property  to  be  subject  to  the  payment  of  tlie 
fees  and  charees  of  the  receiver ;  but,  if  a  bal- 
ance will  remain  after  payment  of  firm  debts, 
the  receiver  should  wind  up  the  business  so 
far  as  to  determine  the  value  of  defendant's  in- 
terest and  pay  the  amount  of  such  interest 
to  plaintiff,  so  far  as  is  necessary  to  satis- 
fy his  demand,  and  turn  the  balance  over  to 
the  trustee.  If  it  cannot  be  determined  whether 
a  balance  will  remain  after  payment  of  firm 
debts,  the  trustee  may  become  a  party  to  the 
orixinal  suit,  and  the  receiver  should  wind  up 
the  business,  and  then  final  action  can  be  taken 
in  the  manner  stated, 

4.  Pabtnkbship— LiABiLiTT— Applicatiok  of 
Assets — Assets  of  Fibks— Cbeditobs  of 
iHDiviDnAX  Pabtnebb, 

Where  the  business  of  a  partnership  has 
been  placed  in  the  hands  of  a  receiver  at  the 
suit  of  a  creditor  of  a  partner,  business  done 
in  another  city  should  be  brought  in,  so  as  to 
affect  the  value  of  defendant's  share,  if  such 
business  is  an  extension  of  the  oriidnal  busi- 
ness, but  not  if  carried  on  by  the  same  partners 
as  a  new  and  independent  venture. 

Report  from  Supreme  Jadicial  Conrt,  Suf- 
folk County. 

Action  by  Nelson  M.  Oay  against  George 
W.  W.  Ray  and  others.  Reported.  Excep- 
tions of  trustee  in  bankruptcy  to  master's  re- 
port overruled.  Certain  exceptions  of  plain- 
tiff overmled,  and  others  sustained.  Re- 
manded, with  directions  that  the  master 
make  farther  findings  unless  the  parties 
agree. 

Proceeding  by  a  trustee  In  bankruptcy  of 
the  firm  of  Ray  ft  Creelman  to  have  the  re- 
ceiver of  the  firm  surrender  to  the  trustee  the 
assets  of  the  concern.  The  receiver  was  ap- 
pointed by  the  Supreme  Judicial  Court  The 
bill  on  which  the  receiver  was  appointed,  was 
filed  February  6,  1S04,  and  on  February  6, 
1904,  a  temporary  Injunctitm  was  issued.  A 
decree  appohiting  a  receiver  was  entered  De- 
cember 22,  1905.  January  11,  1906,  bank- 
ruptcy proceedings  were  begun  agabist  Ray 
&  Creelman,  and  the  trustee,  one  Hill,  was 
appointed  March  8,  1906.  The  iietltlon  of  the 
trustee  to  intervene  was  filed  in  the  Supreme 
Judicial  Court  March  15,  1906,  The  case, 
after  a  hearing,  was  reported  to  the  full 
court 

Rogers,  North  &  Johnson  and  Melvin  M. 
Johnson,  for  plaintiff.  William  A.  Kuowl- 
ton,  John  E.  Haunigan,  and  Isldor  Fox,  for 
trustee  In  baniu:upt<7. 
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SHELDON,  7.  We  are  of  opinion  that  the 
temporary  Injunction  Issued  in  this  case  on 
February  6,  1004,  created  an  equitable  Hen 
upon  the  interest  of  the  defendant  Ray  in 
the  partnership  of  the  defendants  which  is 
valid  against  the  trustee  appointed  in  bank- 
ruptcy proceedings  begun  on  January  11, 
1006.  We  regard  this  question  as  settled  by 
the  decisions  in  Snyder  t.  Smith,  185  Mass. 
58,  60  N.  E.  1089,  Metcalf  v.  Barker,  187  U. 
S.  165,  28  Sup.  Ct  67,  47  L.  Ed.  122  and 
Pickens  v.  Roy,  187  TJ.  S.  177,  23  Sup.  Ct 
78,  47  U  Ed.  12&  And  see  5  Qyc.  365,  and 
the  cases  there  cited.  It  was  assumed  that 
this  was  the  correct  rule  In  Mauran  v.  Crown 
Carpet  Lining  Co.,  23  R.  L  324,  50  AtL  831, 
6  Am.  Bankr.  Rep.  784,  relied  on  by  the 
trustee  In  bankruptcy,  though  there  the 
equitable  lien  did  not  avail  because  it  ante- 
dated the  bankruptcy  proceedings  by  less 
than  four  months. 

But  the  trustee  in  bankruptcy  contends 
that  the  rule  of  Snyder  t.  Smith,  ubi  supra, 
ought  not  to  govern  this  case,  because  here  no 
tangible  assets  have  been  attached,  but  sim- 
ply an  Interest  depending  upon  a  contingency. 
He  contends  that  there  was  no  tangible  thing 
to  which  the  lien  could  attach  Itself,  and 
draws  the  Inference  that  for  this  reason 
there  could  be  no  lien  In  existence.  But  this 
conclusion  does  not  follow.  There  Is  no 
greater  difficulty  in  attaching  an  equitable 
lien  to  an  interest  which,  though  contingent, 
is  hereafter  to  be  worked  out  and  made  tangi- 
ble by  proceedings  in  equity,  than  there  is  in 
attaching  a  common  law  lien  to  a  tangible 
and  visible  entity.  So  the  ordinary  attor- 
ney's llesa  upon  a  judgment  obtained  by  him 
may  be  extended  by  statute  to  cover  a  mere 
cause  of  action  ui>on  Its  being  put  in  salt. 
Smith  V.  a,  B.  I.  &  P.  Railroad,  58  Iowa, 
720,  10  N.  W.  244;  Wood  v.  Anders,  6  Bush 
(Ky.)  601;  Kansas  Pacific  Railway  y.  Thach- 
er,  17  Kan.  92.  Our  statute  expressly  pro- 
vides that  in  such  a  suit  as  this,  "the  inter- 
est of  the  defendant  in  partnership  property 
may  l>e  reached  and  applied  in  payment  of 
the  plalntifrs  debt"  Rev.  Laws,  c.  159,  S  8, 
d.  7;  St  1002,  p.  488,  c.  644,  S  23.  Full  ef- 
fect could  not  be  given  to  this  statute  and 
the  legislative  intent  would  be  frustrated  if 
it  should  be  held  that  the  rule  of  Smith  v. 
Snyder  did  not  cover  such  a  proceeding. 

The  interest  of  Ray  which  was  held  by 
this  process  was  manifestly  his  share  In  the 
partnership,  that  is,  the  balance  which  would 
become  due  to  him  after  the  payment  of  all 
the  firm  debts  and  the  adjustment  of  the  ac- 
counts of  the  partners.  Moore  v.  Rawson, 
185  Mass.  264,  272,  70  N.  B.  64;  Pratt  v. 
McOulnness,  173  Mass.  170, 172,  63  N.  E.  380; 
Sanborn  v.  Royce,  132  Mass.  694;  Tobey  v. 
McFarlbi,  115  Mass.  98;  Foot  v.  Hunkins, 
14  Alien,  15,  17;  Peck  v.  Fisher,  7  Cush.  386; 
Allen  V.  Wells,  22  Pick.  450,  455,  456,  33  Am. 
Dec.  757;  Hawes  v.  Waitham,  18  Pick.  451. 
The  statute  which  gives  this  remedy  express- 
ly provides  that  unless  the  bill  is  brought  to 


recover  a  Judgment  debt,  "the  business  of  Ok 
partnership  shall  not  be  enjoined  or  other- 
wise interrupted  further  than  to  restrain  Qm 
withdrawal  of  any  portion  of  the  debtor's 
share  or  Interest  therein  until  the  plaintilTs 
debt  is  established."  Rev.  Laws,  c.  160,  {  3, 
d.  7;  St  1902,  p.  488,  c.  544,  !  23.  In  this 
case  accordingly,  the  Injunction  issued  did 
not  forbid  the  further  prosecution  of  the  busl- 
ness ;  and  the  defendants  were  at  liberty,  nn- 
tll  the  receiver  was  appointed  on  Deceml)er 
22,  1005,  to  carry  on  their  business  as  be- 
fore, and  the  right  to  dispose  of  their  stodc 
and  buy  new  merchandise,  to  pay  off  old 
debts  and  to  incur  new  ones  continued;  and 
the  interest  of  both  partners  remained  8nl>- 
Ject  to  the  ordinary  hazards  of  business. 
Plainly  the  rights  of  new  partnership  credi- 
tors whose  claims  accrued  In  the  meantime 
must  be  superior  to  the  rights  of  either  part- 
ner; and  it  is  equally  plain  that  the  plain- 
tiff can  hold  the  interest  of  Ray  only  as  that 
interest  was  found  to  be,  when  the  court  fin- 
ally Interposed,  took  hold  of  the  partnership 
property  through  its  receiver,  and  proceeded 
to  wind  up  the  partnership  affairs,  and  so  to 
reach  an  actual  determination  of  the  amount 
of  Ray's  Interest — the  amount  to  whidi  he 
would  be  entitled  after  payment  of  all  the 
firm  debts  and  a  settlemoat  ot  all  the  i>artn»- 
ship  accotmts.  If  there  Is  found  to  be  any 
such  interest  in  existotce,  the  plaintiff  is  ea- 
titled  to  hold  it;  if  not,  the  plaintiff's  lien  Is 
lost  by  the  destruction  of  the  fund  upen 
which  It  was  a  charge.  The  value  of  Ray's 
Interest  must  therefore  be  settled  aa  of  the 
time  when  it  can  be  actually  detomined, 
that  is,  at  the  time  when  the  result  of  the 
liquidation  of  all  partnership  accounts  shall 
have  been  reached. 

It  may  be  that  the  present  state  of  affairs 
Is  such  as  to  make  It  now  evident  to  the  par- 
ties whether  the  final  liquidation  of  the  part- 
nership will  show  that  the  firm  property  is 
Insufficient  to  pay  the  firm  debts  or  whether 
there  will  be  a  balance  left  belonging  to  Ray 
which  the  plaintiff  can  hold.  If  the  former 
is  the  case,  then,  subject  to  the  payment  of 
bis  fees  and  charges,  the  receiver  appointed 
by  the  Supreme  Judicial  Court  should  turn 
over  the  property  and  assets  In  his  hands  to 
the  trustee  in  bankruptcy.  Mauran  v.  Crown 
Carpet  Lining  Co.,  23  R.  L  324,  50  AtL  331; 
Kimball  v.  Oafford,  78  Iowa,  66,  42  N.  W. 
583,  4  L.  R.  A,  308;  Wilson  ▼.  Parr,  115 
Oa.  620,  42  S.  B.  6;  Matter  of  Lengert  Wag- 
on Co.  (D.  C.)  110  Fed.  927,  6  Am.  Bankr. 
Rep.  535;  In  re  Lesser  (D.  C.)  100  Fed.  433; 
Wheeler  v.  Walton  &  Whann  Co.  (C.  C.) 
64  Fed.  664;  Winchester  v.  Davis  Pyrites 
Co.,  67  Fed.  45, 14  C.  C  A.  300.  If  the  latter 
Is  the  fact,  the  application  of  the  trustee  in 
bankruptcy  should  be  denied,  and  the  re- 
ceiver should  proceed  to  wind  up  the  busi- 
ness, so  far  at  any  rate  as  to  determine  the 
value  of  the  defendant  Ray's  Interest;  and 
the  amount  of  that  interest  should  be  paid 
to  the  plaintiff  so  far  as  necessary  to  satisfy 
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his  demand,  and  the  balance  of  Ray's  In- 
terest and  the  whole  interest  of  the  other 
defendant  should  be  turned  over  to  the 
trnstee  In  bankruptcy.  If  however  the  par- 
ties are  unable  to  agree  which  of  these  al- 
tematlvefl  will  turn  ont  to  be  the  true  one, 
then,  In  order  to  preserve  the  rights  of  all 
IMirtles,  the  trustee  In  bankruptcy  must  l>e  al- 
lowed to  become  a  party  to  the  case  as  In 
the  case  of  Snyder  t.  Smith,  185  Mass.  58, 
69  N.  B.  1089,  and  the  receiver  most  wind 
up  the  partnership  business,  and  the  amonnt 
of  the  partnership  debts  must  be  ascertained ; 
and  then  final  action  may  be  had  In  the  man- 
ner already  stated. 

For  the  determination  of  the  Issues  now 
in-volved  it  does  not  seem  to  be  material  to 
ascertain  whether  either  of  the  defendants 
has  been  gnll^  of  any  breach  of  the  in- 
junction Issued  in  the  action.  If  such  is  the 
case,  the  court  npon  the  matter  being 
brought  to  its  attention  in  the  proper  way, 
will  be  able  to  vindicate  its  authority.  Nor 
have  we  before  us  the  means  of  determining 
the  effect  of  the  opening  of  the  George 
Oliver  store  by  the  defendants  in  another 
state,  if  this  Is  the  fact  They  were  not  en- 
joined from  carrying  on  their  business ;  they 
were  not  forbidden  to  open  other  stores  in 
other  places,  even  beyond  the  Jurisdiction  of 
oar  state  oonrta  Whether  the  business 
done  in  PawtncAet,  If  there  was  such  busi- 
ness, shonid  be  brought  into  the  firm  ac- 
counts In  the  case  to  afTect  the  value  of  the 
defendant  Ray's  share  must  depend  npon 
whether  it  shall  be  found  that  this  business 
wajs  simply  an  extension  of  the  original 
firm  business,  or  whether,  though  carried  on 
by  the  same  partners.  It  was  In  fact  a  new 
and  independent  venture,  wholly  unconnected 
with  the  original  partnership. 

In  any  event,  the  receiver's  proper  fees 
for  his  services,  and  his  disbursements, 
sbonld  be  ascertained ;  and  he  should  not  be 
ordered  to  turn  over  the  property  in  his 
hands  to  the  trustee  In  bankruptcy  nntll 
these  have  been  paid,  either  out  of  the  fund 
or  otherwise.  Wilson  v.  Parr,  115  Oa.  629,  42 
S.  B.  6;  Mauran  v.  Crown  Carpet  Lining 
Co.  (R.  I.)  60  AtL  831,  6  Am.  Bankr.  R^ 
734. 

It  follows  that  the  exceptions  of  the  trus- 
tee in  bankruptcy  to  the  master's  report 
should  be  overruled  as  immaterial;  the 
plaintiff's  first,  second  and  third  exceptions 
to  the  report  should  be  overruled,  and  his 
fourth,  fifth  and  sixth  exceptions  should  be 
sustained.  If  the  parties  cannot  agree  upon 
a  decree  in  accordance  with  this  opinion,  the 
rase  should  be  sent  back  to  the  master  to 
find  and  report  whether  the  defendants  did 
open  and  carry  on  the  business  named  In  the 
tenth  and  eleventh  paragraphs  of  the  plain- 
tiff's answer  to  the  trustee's  application,  and 
if  so,  whether  such  business  was  a  part 
or  extension  of  the  business  formerly  carried 
on  by  the  defendants  In  Boston,  or  was  a 
new    and    Independent    venture    of   thelis. 


unconnected  with  their  former  partnership ; 
and  the  receiver  should  be  directed  to  wind 
up  the  firm  business  and  make  report  to  the 
court  of  the  amount  realized  therefrom,  and 
to  ascertain  and  report  the  amount  of  all 
outstanding  debts  of  the  partnership,  in- 
cluding or  not  including  any  Indebtedness  of 
the  Pawtucket  business  according  as  it  shall 
appear  that  such  business  was  a  part  or  ex- 
tension of  the  Boston  business  or  that  it 
was  Independent  thereof;  and  final  order 
to  be  entered  as  already  stated. 
So  ordered. 

(196  MasB.   179) 
BURKB  V.  BOSTON  ft  M.  B.  R. 
(Supreme  Judicial  Coart  of  Massachusetts. 
Middlesex^    April  2,  1907.) 

Rahaoaob  —  Opebatioh  —  Iitjuaixs  to  Pn^ 
SONS  OR  Track. 

It  being  necessary  to  make  repairs  on  a 
bnllding  which  stood  on  land  leased  to  the  oc- 
cupants from  a  railroad,  the  occupants  em- 
ployed plaintiff  to  do  tlie  repairing,  and  in  or- 
der to  reach  the  work  plaintiff  erected  a  staging 
on  other  land  belongmg  to  the  railroad,  the 
staging  being  placed  so  near  a  side  track  that 
a  car  moving  along  the  track  knocked  down  the 
staging  and  injured  him.  In  an  action  for  tlia 
injuries,  it  appeared  that  such  land,  adjacent 
to  the  leased  land,  liad  been  previously  used  in 
repairing  tlie  building;  but  there  was  no  evi- 
dence as  to  the  extent  of  the  use  or  of  knowl- 
edge by  defendant's  agent  tliat  there  had  been 
any  such  use.  Held,  uat  under  such  facts,  and 
notwithstanding  the  fact  that  the  occupants  of 
tlie  building  regnlarlv  received  freigU:  mto  the 
building  over  the  aide  track,  there  was  no  im- 
plied invitation  to  tlte  occupants  to  use  tlie  land 
not  leased,  and  the  rights  of  plaintiff  were  those 
of  a  mere  licensee,  to  whom  defendant  owed 
only  the  duty  not  to  injure  him  recklessly  or 
wantonly. 

Exceptions  from  Superior  Court,  Middlesex 
County;    Edgar  J.  Sherman,  Judge. 

Action  by  Albert  Burke  against  the  Boston 
ft  Maine  Railroad.  Judgment  In  favor  of 
plaintiff,  and  defendant  brings  exceptions. 
Judgment  rendered  for  defendant. 

William  H.  Preble  and  George  Stanley  Har- 
vey, for  plaintiff.  Richardaons,  Trull  ft  Wler, 
for  defendant 

KNOWLTON,  a  J.  The  plaintiff  was  re- 
pairing a  door  of  a  building  belonging  to  D. 
Whiting  &  Sons,  standing  on  laud  leased  to 
them  for  10  years  by  the  defendant  corpora- 
tion. The  building  covered  nearly  all  of  the 
leased  land,  and  the  plaintiff,  with  a  fellow 
workman  erected  a  staging  by  the  use  of  a 
stepladder,  a  horse  and  a  plank,  on  other 
land  of  the  defendant,  for  his  convenience  in 
doing  the  work.  A  side  track  of  the  defend- 
ant nearly  parallel  to  the  line  of  this  build- 
ing, ran  so  near  the  staging  that  a  car  mov- 
ing along  it  would  strike  the  staging.  The  de- 
fendant's servants  had  no  knowledge  of  the 
erection  of  the  staging.  While  the  plaintiff 
was  working  upon  It  a  moving  car  threw  him 
down  and  caused  an  Injury,  on  account  of 
which  be  aedu  to  recover  damages  In  this 
suit 
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If  the  defendant  bad  Invited  tbe  owners  of 
the  building  to  use  tbts  land  in  making  re- 
pairs on  that  side  of  tbe  bnllding,  it  is  very 
doubtful  whether,  on  the  evidence,  tbe  Jury 
would  have  been  warranted  in  finding  that 
the  plaintiff  was  In  tbe  exercise  of  due  care 
in  wolfing  without  precautions  upon  a  stag- 
ing which  be  knew  was  in  the  line  of  passing 
cars  that  might  be  expected  to  c(»ne  along 
the  track  at  any  time.  But  it  Is  unnecessary 
to  consider  this  part  of  tbe  case,  for  we  are 
of  opinion  that  the  defendant  owed  him  no 
duty  other  than  that  which  It  owes  to  every 
trespasser  or  mere  licensee  not  to  Injure  blm 
recklessly  or  wantonly.  There  Is  nothing  to 
indicate  wanton  or  reckless  conduct  on  the 
part  of  the  defendant  or  its  servants.  Tbe 
only  question  of  any  difficulty  in  the  case  is 
whether  tbe  plaintiff  was  there  by  tbe  defend- 
ant's invitation.  Between  the  defendant  and 
the  owners  of  the  building  there  was  no  con- 
tract, oral  or  written,  as  to  tbe  use  of  tbe 
laud,  except  tbe  lease  of  the  lot  on  which  tbe 
building  stood.  There  was  testimony  Oiat  the 
defendant's  land  adjacent  to  tbe  leased  lot 
bad  been  used  previously  in  repairing  tbe 
building.  But  there  was  no  evidence  of  tbe 
extent  of  the  use,  or  of  knowledge  by  the  de- 
fendant's officers  or  agents  that  there  bad 
been  any  such  us& 

Tbe  contention  of  tbe  plaintiff  on  this  part 
of  tbe  case  is  that  a  considerable  part  of  this 
bulldlni;  was  used  in  a  milk  business  conduct- 
ed by  Whiting  &  Sons,  In  which  they  bad  oc- 
casion regularly  to  receive  Into  tbe  building 
freight  over  the  defendant's  railroad,  from 
cars  on  the  above-mentioned  track,  and  that 
therefore  there  was  an  Implied  invitation  to 
Whiting  &  Sons  to  use  land  outside  of  the 
leased  property,  In  keeping  tbe  building  In 
repair.  It  Is  argued  that  because  the  parties 
stood  In  the  relation  of  consignor  mr  consignee 
of  property  and  carrier,  and  each  had  an  In- 
terest in  that  part  of  this  business  which  was 
done  by  the  other,  tbe  defendant  was  so  far 
a  participant  In  the  business  of  erecting  and 
maintaining  tbe  building  as,  Impliedly,  to  In- 
vite Whiting  &  Sons  to  use  Its  land,  outside 
of  the  leased  portion,  for  tbe  purpose  of  re- 
pairing the  building. 

This  argument  Is  not  well  founded.  Tbe 
erection  and  maintenance  of  such  a  building 
may  have  been  necessary  or  important  to  the 
successful  prosecution  of  the  milk  business, 
and  to  tbe  need  of  transportation  for  frel^t 
over  ^be  defendant's  railroad.  Just  as  the  pos- 
session and  maintenance  of  teams  and  the 
employment  of  men  probably  were  necessary 
to  the  business  of  Whiting  &  Sons,  and.  In- 
directly, to  the  hiring  of  transportation  for 
milk  over  the  defendant's  railroad.  But  the 
defendant  had  no  such  direct  relation  to 
these  departments  of  the  milk  business  as  to 
warrant  an  Implication  that  it  assumed  obli- 
gations or  volunteered  assistance  to  Whiting 
&  Sons  In  such  matters.  -  So  far  as  tbe  use  of 
the  cars,  or  the  tracks,  or  the  land  between 
the  tracks  and  the  building,  by  Whiting  ft 


Sons  was  incident  to  the  convenient  prosecn- 
tion  of  tbe  freighting  business.  In  relation  to 
which  they  made  mutual  contracts,  there  was 
an  implied  Invitation  to  Whiting  &  Sons  to 
use  them.  Turner  v.  Boston  &  Maine  Rail- 
road, 158  Mass.  262,  33  N.  E.  520 ;  Pratt  v. 
N.  Y.,  N.  H.  &  H.  R.  Co.,  187  Mass.  6,  72  X. 
E.  328 ;  Bachant  v.  Boston  &  Maine  Railroad, 
187  Mass.  392,  73  N.  E.  642,  105  Am.  St  RepL 
408.  But  tbe  lease  of  tbe  land,  tbe  erection 
of  the  building  and  tbe  maintenance  and  re- 
pair of  It  were  all  matters  for  tbe  lessees 
to  manage  as  they  chose.  In  which  tbe  defend- 
ant had  no  direct  Interest,  and  In  reference  to 
which  it  stood  in  no  relation  of  contract,  ex- 
press or  Implied.  From  the  relations  of  the 
respective  parties  to  the  business  of  carrying 
milk  on  the  railroad  there  can  be  no  implica- 
tion of  an  Invitation  to  Whiting  &  Sons  to 
use  the  defendant's  land  In  the  repair  of  its 
building  erected  for  its  own  purposes,  on  land 
procured  In  the  ordinary  way.  In  the  view 
of  tbe  evidence  most  favorable  to  tbe  plaintiff 
his  rights  on  tbe  def«idant's  land  were  only 
those  of  a  licensee.  Chenery  v.  Fitchbnrg 
Railroad  Co.,  160  Mass.  211,  35  N.  B.  SSi, 
22  Ik  R.  A.  575 ;  Johnson  v.  Boston  St  Maine 
Railroad,  125  Mass.  75;  Redlgan  t.  Boston 
&  Maine  Railroad,  160  Mass.  44,  28  N.  E. 
1133,  14  li.  R.  A.  276,  81  Am.  St  Rep.  520. 

It  follows  that  tibe  defendant  owed  him  no 
duty  to  provide  for  his  safety  while  he  was 
working  on  the  staging. 

Judgment  for  tbe  defendant. 

(U6  Mass.  151) 
BGAN  T^  OLD  COIiONY  ST.  RX.  CO. 
(Supreme  Judicial  Court  of  Massadinaetts, 
Norfolk.     April  2,  1907.) 

1.  Oabbiebs— Stbket    Bailboaos— Gortbibu- 

TOBT  NEOLIOENCE. 

Where  plaintiff,  on  boardine  a  street  ouv 
found  that  it  was  so  crowded  toat  passengen 
were  standing  on  the  platform  and  running 
board,  he  was  not  negligent  as  a  matter  of  lav 
in  himself  taking  a  position  on  tbe  ruanin; 
board. 

{Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  9,  Carriers,  H  1875-1380.] 

2.  Savs— Neqlioerob— Pbima  Faoik  Case. 

Plaintiff,  while  riding  on  the  runnis; 
board  of  a  crowded  street  car,  was  violently 
thrown  against  a  passing  wagon,  and  injured, 
by  the  rear  trucks  of  the  car  taming  onto  a 
switch  as  they  passed  over  it  bringing  the  rear 
part  of  the  car  into  collision  with  the  wsgon. 
The  entire  management  of  tbe  track  and  equip- 
ment was  in  the  control  of  defendant,  and  it  of- 
fered no  evidence  either  of  its  sapervision  and 
care  of  tbe  track  or  of  the  cause  of  the  derail- 
ment. Beld,  that  the  facts  were  sufficient  to 
warrant  an  inference  of  defendant's  negligence. 
[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  0,  Carriers,  H  1307-1314.] 

8.  Sakb— Gabb  Requibed. 

A  street  railway  company  is  bound  to  ex- 
ercise such  reasonable  diligence  for  the  safety 
of  passengers  as  the  nature  of  Its  business  de- 
mands. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  9,  Carriers,  i  1085.] 

E^xceptlons  from  Superior  Court;  Norfoil: 
County ;  Fredk.  Lawton,  Judge. 
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Action  by  Patrldk  F.  Egan  against  the  Old 
Colony  Street  Railway  Company  for  Injuries 
to  plaintiff  while  a  passenger  on  defendant's 
street  car.  In  the  superior  court  a  rardlct 
was  directed  for  defendant,  and  plaintiff 
brings  exceptions.    Sustained. 

James  F.  Sweeney,  William  SnlUran,  and 
Howard  A.  Wilson,  for  plaintiff.  Asa  P. 
French  and  Jas.  S.  Allen,  Jr.,  for  defendant 

BRAIiEY,  J.  The  plaintUTs  Intestate  at 
the  time  of  the  accident  was  being  trans- 
ported as  a  passenger  In  an  open  car  used  by 
the  defendant  In  the  operation  of  Its  railway. 
After  becoming  a  passenger,  and  while  stand- 
ing on  the  running  board,  he  was  injured  by 
<!omlng  in  contact  with  a  "box  wagon,"  which 
was  passing  through  the  street  The  evi- 
dence as  to  his  position  and  conduct  was  giv- 
en by  fellow  passengers,  who  witnessed  the 
accident  Upon  this  testimony,  with  evidence 
of  his  declarations  given  by  his  daughter,  the 
Jury  could  have  found  that  upon  boarding 
the  car  it  was  so  crowded'  that  passengers 
were  standing  on  the  platform  and  running 
board.  By  talking  the  place  where  be  stood 
when  injured,  it  cannot  under  such  conditions 
be  said  as  matter  of  law  that  be  was  negli- 
gent and  this  question  should  have  been  sub- 
mitted to  the  jury.  Pomeroy  v.  Boston  & 
Northern  SL  Ry.,  193  Mass.  — ,  79  N.  E.  764, 
and  cases  there  cited.  The  degree  of  care 
which  the  defendant  was  required  to  exercise 
has  been  often  defined  as  such  reasonable 
diligence  for  the  safety  of  passengers  as  the 
nature  of  Its  business  demanded.  See  Dodge 
T.  Boston  &  Bangor  Steamship,  148  Mass.  207, 
19  N.  El  873,  2  L.  R.  A.  83,  12  Am.  St  Rep. 
641:  Galligan  v.  Old  Colony  St  Ry.,  182 
Mass.  211,  214,  215,  65  N.  i:.  48;  Pomeroy  v. 
Boston  &  Northern  St  Ry.,  ubi  supra.  Upon 
this  question  the  evidence  was  uncontrovert- 
ed.  It  appears  that  as  the  car  was  running 
on  the  main  trade.  It  came  to  a  switch  open- 
ing into  a  trade  which  ran  into  a  side  street, 
when  the  forward  truck  passed  safely  over, 
bat  the  rear  truck  swivelled,  or  turned,  and 
went  Into  the  side  track,  bringing  the  rear 
part  of  the  car  into  collision  with  the  team, 
and  thus  causing  the  accident  The  entire 
management  of  track  and  equipment  was  in 
the  control  of  the  defendant  It  was  content 
to  remain  silent  and  offered  no  evidence  eith- 
er of  its  supervision  and  care  of  the  track,  or 
of  the  cause  of  the  derailment  If  It  could 
have  shown  that  It  was  not  negligent  either 
in  the  construction  or  maintenance  of  the 
track,  or  running  of  the  car,  having  rested  its 
defense  on  the  testimony  put  In  by  the  plain- 
tiff, upon  proof  by  her  that  the  car  left  the 
track,  there  was  evidence  of  the  defendant's 
failure  to  discharge  Its  duty.  Pinney  v.  Hall, 
156  Mass.  225,  30  N.  E.  1016;  Feltal  v.  Mid- 
dlesex Railroad,  109  Mass.  398,  405,  12  Am. 
Rep.  720.  The  jury,  to  whom  this  question 
also  should  have  been  submitted,  well  might 
find  from  common  experience,  if  nothing  fur- 
il'pr  appeared,  that  unless  either  the  track 


or  the  car  was  defective,  it  would  not  have 
been  derailed.  Feltal  v.  Middlesex  Railroad, 
uhl  supra :  Griffin  v.  Boston  &  Albany  Rail- 
road, 148  Mass.  143,  146,  19  N.  E.  166,  1  U  R. 
A.  698,  12  Am.  St  Rep.  526 ;  Savage  v.  Marl- 
borough Street  Ry.,  186  Mass.  203,  71  N.  E. 
531. 
Exceptions  sustained. 


(226  in.  129) 

TBTHERINGTON  v.  ST.  LOUIS,  T.  &  B. 

R.  CO. 

(Sapreme  Court   of  Illinois.     Feb.   21.   1907. 

Rehearing  Denied  April  4,  1907.) 

1.  Watbbs   and   Wateb    Ooubsbs— Injuries 

BT     FLOWAGE— RaILKOADS— DXTKCTIVE     EM- 

BANRKENT— Liabilities. 

Where  a  railroad  company  constrocted 
an  eml>anknicnt  without  neceisary  culverts 
in  violation  of  Hurd's  Rev.  St  1905,  c.  114,  { 
20.  and  then  transferred  its  property  to  another 
company  which  maintained  and  rebuilt  the  em- 
bankment with  knowledge  that  it  backed  water 
onto  adjacent  property,  the  transferee  was  lia- 
ble for  damanes,  tbouxh  not  notified  by  the 
owners  of  the  adjacent  property  to  abate  the 
nuisance  created  by  the  embankment,  the  stat- 
ute imposing  a  continuinx  duty  on  the  oriKinal 
railroad  company  and  its  transferee,  and  each 
reconstruction  of  the  embankment  being  an 
independent  violation  thereof. 

2.  Same— Pbesumptions — Bubden  of  Pboof. 

Where  a  railroad  company  constructed  for 
its  road  an  embankment  without  necessary 
culverts,  as  required  by  Hurd's  Rev.  St  1905, 
c.  114,  i  20.  and  then  transferred  its  property 
to  another  company,  which  maintained  the  em- 
bankment which  backed  ■  water  onto  adjacent 
property  injurine  the  same,  there  was  no  pre- 
sumption of  settlement  between  the  owners  of 
the  adjacent  property  and  the  oriKinal  com- 
pany, or  that  the  owners  were  barred  by  ac- 
quiescence, and  tlie  burden  was  on  the  trans- 
feree to  excuse  a  failure  to  comply  with  the 
statute. 

Action  by  John  Tetherlngton  against  the 
St  Louis,  Troy  &  Eastern  Railroad  Com- 
pany. From  a  Judgment  of  the  Appellate 
Court  affirming  a  judgment  for  defendant 
plaintiff  appeals.     Reversed  and  remanded. 

This  is  an  action  on  the  case  In  the  cir- 
cuit court  of  Madison  county  by  the  plain- 
tiff, John  Tetherlngton,  against  the  defend- 
ant the  St  Louis,  Troy  &  Eastern  Railroad 
Company,  to  recover  damages  to  his  lands  by 
reason  of  overflow. 

The  original  declaration  alleged  that  plain- 
tiff was  the  owner  of  100  acres  of  land  in 
Madison  county  and  the  defendant  was  pos- 
sessed of  a  certain  right  of  way  along  and 
near  the  north  line  thereof;  that  on  or  about 
June  1,  1900,  the  defendant  wrongfully  and 
unlawfully  erected  and  built  a  certain  levee 
or  embankment  along  and  upon  said  right  of 
way,  6  feet  high,  30  feet  wide,  and  more  than 
one  mile  long,  without  sufficient  openings 
therehi  to  permit  the  free  passage  of  water 
which  flowed  naturally  through  Hadley 
Branch,  which  extended  across  said  land, 
whereby  said  water  was  obstructed  and  di- 
verted from  its  natural  course  and  ran  and 
flowed  in  a  different  directiou  on  and  upon 
said  land  and  there  remained  for  a  long  time. 
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whereby  said  land  was  greatly  damaged  and 
Injured,  and  became  swampy,  and  to  a  great 
extent  unfit  for  cultivation.  Defendant  de- 
murred to  the  declaration,  which  demurrer 
was  overruled,  and  a  plea  of  not  guilty  was 
filed.  At  the  close  of  plalntifTs  evidence  the 
defendant  asked  the  court  to  instruct  the 
Jury  to  find  it  not  guilty,  which  the  court  re- 
fused to  do.  At  the  close  of  all  of  the  evi- 
dence plaintiff  was  given  leave  to  file  an 
amended  declaration,  which  was  substantial- 
ly the  same  as  the  original,  with  the  addi- 
tional allegation  that  on  March  4,  1904,  de- 
fendant was  operating  a  railroad  over  the 
embankment  above  described;  that  a  freshet 
occurred,  and  the  overflow  from  Hadley 
Branch  broke  through  the  embankment  and 
washed  out  about  60  feet  of  the  same;  that 
the  defendant  wrongfully  rebuilt  said  road- 
bed or  embankment  without  leaving  any 
openings  to  permit  the  free  passage  of  water 
which  naturally  flowed  through  the  same; 
that  on  divers  and  sundry  days  thereafter 
said  embankment  again  washed  out  In  places, 
and  was  again  solidly  rebuilt,  and  the  de- 
fendant continued  to  maintain  the  same, 
whereby  the  water  continued  to  be  backed  up 
upon  plalntifTs  land,  to  his  damage  as  afore- 
said. After  the  amended  declaration  bad 
been  flled,  defendant  renewed  Its  motion  to 
Instruct  the  jury  to  flnd  it  not  guilty,  which 
was  allowed  and  judgment  rendered  accord- 
ingly. That  judgment  has  been  affirmed  by 
the  Appellate  Court,  and  a  further  appeal 
prosecuted  to  this  court 

W.  B.  Hadley,  W.  B.  Wheeler,  and  O.  H. 
Burton,  for  appellant  Wamock,  Williamson 
&  Burroughs  (Forman  &  Whltnel,  of  coun- 
sel), for  appellee. 

WILKIN,  J.  (after  stating  the  facts).  The 
evidence  shows  that  the  plaintiff's  farm  was 
located  In  what  is  known  as  the  "American 
Bottom,"  about  one-half  mile  west  of  the 
high  bluffs  which  are  supposed  to  have  con- 
stituted the  east  bank  of  the  Mississippi  riv- 
er. Hadley  Branch  is  a  natural  water  course, 
which  has  its  source  about  flve  miles  north- 
east of  plaintiff's  farm  and  runs  through  a 
very  broken  country.  When  it  overflowed  its 
banks,  the  water  ran  in  a  westerly  and  north- 
westerly direction  across  lands  east  of  plain- 
tiff and  across  the  northeasterly  part  of  plaln- 
tifTs farm  and  onto  a  tract  owned  by  one 
Wendler,  and  thence  in  a  northerly  direction 
into  Cahokia  creek.  It  Is  claimed  by  plain- 
tiff that,  before  the  embankment  described  in 
his  declaration  was  built  the  overflow  waters 
from  Hadley  Branch  ran  off  very  quickly 
and  left  his  farm  dry  and  easy  of  cultiva- 
tion. In  the  summer  of  1899,  the  evidence 
shows  the  railroad  embankment  upon  the 
right  of  way  was  built  by  the  Madison  Rail- 
way Company,  and  In  December  of  the  same 
year  the  railroad  was  conveyed  to  the  de- 
fendant company.  The  embankment  as  con- 
Mructed,  was  solid,  leaving  no  opening  for 
the  natural  flow  of  water,  and  consequently 


It  backed  upon  plalntifTs  lands,  covering 
them  with  water,  and  also  surrounding  his 
house  and  bam  to  a  depth  of  several  feet 
On  different  occasions  after  the  building  of 
the  embankment  the  water  broke  an  open- 
ing through  the  same,  and  at  one  of  these 
times  an  engine  and  several  cars  belonging  to 
the  defendant  company  went  into  the  open- 
ing and  remained  there  for  several  days. 
Bach  time  when  the  water  broke  through  the 
embankment  the  defendant  repaired  or  re- 
built it  without  providing  any  openings  what- 
ever for  the  escape  of  the  water. 

It  is  admitted  the  case  was  taken  fnna 
the  jury  for  the  reason  that  there  was  no 
evidence  showing,  or  tending  to  show,  that 
the  embankment  was  constructed  by  defend- 
ant but  was  built  by  the  Madison  Railway 
Company  and  subsequently  transferred  to  the 
defendant  and  that  prior  to  the  commence- 
ment of  the  suit  no  notice  bad  been  served 
upon  the  defendant  company  to  abate  the 
nuisance  thus  created,  and  that  without 
proof  of  such  notice,  plaintiff  could  not  re- 
cover, and  the  correctness  of  this  proposition 
is  the  first  question  for  consideration  and 
decision  upon  this  appeal.  ]Ln  support  of  the 
role  announced,  the  defendant  cites  GroS  v. 
Ankenbrandt  124  111.  61,  15  N.  E.  40,  7  Am 
St  Bep.  342,  and  Philadelphia  Railroad  Cau 
V.  Smith,  64  Fed.  679,  12  C.  C.  A.  384,  27  L. 
Ed.  131,  and  refers  to  Wabash  Railroad  Ca 
T.  Sanders,  47  Ul.  App.  436. 

While  there  Is  some  conflict  in  the  ded- 
slons,  this  court  has  recognized  the  rule  that 
where  a  party  comes  into  possession  of  lands, 
as  grantee  or  lessee,  with  an  existing  nui- 
sance upon  them,  he  cannot  be  held  liable  to 
an  action  for  damages  until  he  has  been  first 
notified  to  remove  the  same,  following  the 
Penruddock  Case,  6  Coke,  101,  and  later  de- 
cisions in  this  country,  cited  In  124  IlL  51, 
15  N.  B.  40,  7  Am.  St  Rep.  343.  We  are  not 
disposed  to  depart  from  that  rule,  but  we  do 
not  regard  it  as  applicable  to  the  facts  of 
this  case.  In  1891  the  General  Assembly  of 
this  state  passed  an  act  authorizing  the  in- 
corporation of  railroad  companies.  Hurd's 
Rev.  St  1905,  C.  114.  Section  19  of  that  act 
(Hurd's  Rev.  St  1905,  c.  114,  §  20)  provides: 
"Bvery  corporation  formed  under  this  act 
shall,  in  addition  to  the  powers  hereinbefore 
conferred,  have  power:  •  •  •  Fifth— To 
construct  its  railway  across,  along  or  vtpoa 
any  stream  of  water,  water  course,  street 
highway,  plank  road,  turnpike  or  canal, 
which  the  route  of  such  railway  shall  inter- 
sect or  touch;  but  such  conK)ratlon  shall 
restore  the  stream,  water  course,  street  ^^S^ 
way,  plank  road  and  turnpike  thus  inter- 
sected or  touched,  to  its  former  state,  or  to 
such  state  as  not  unnecessarily  to  have  Im- 
paired its  usefulness,  and  keep  such  crossing 
in  repair:  Provided,  that  In  no  case  shall  any 
railroad  company  construct  a  roadbed  with- 
out first  constructing  the  necessary  culverts 
or  sluices,  as  the  natural  lay  of  the  land  re- 
quires for  the  necessary  drainage  thereof." 
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Tliis  section,  we  tbink,  changed  the  rule  of 
law  with  reference  to  nuisances  as  held  In 
the  Groff  Case,  supra;  at  least  In  so  far  as 
applied  to  railroads  constructed  after  the 
passage  of  the  act  It  Is  a  public  law,  and 
In  poaitire  and  express  terms  prohibits  any 
railroad  company,  after  the  passage  of  the 
act,  from  constructing  Its  road  until  it  shall 
bare  provided  all  necessary  culverts  and 
sluices  to  take  care  of  the  water  which  nat- 
urally drained  through  the  land  covered  by 
the  right  of  way.  The  performance  of  that 
duty  became  a  condition  precedent  to  the 
building  of  the  railroad.  The  foregoing  stat- 
ute was  passed  In  1891,  and  the  railroad, 
with  the  obstruction,  was  built  In  the  sum- 
mer of  1889  by  the  Madison  Bailway  C!om- 
pany.  In  violation  of  the  express  terms  of 
the  statute,  the  Madison  Railway  Company 
failed  and  neglected  to  construct  necessary 
culverts  or  sluices  to  protect  the  lands  of 
adjoining  owners  against  overflow.  At  the 
time  of  the  sale.  In  December,  1899,  to  the 
defendant,  the  same  condition  existed,  which 
was  open  to  the  plain  observation  of  de- 
fendant, and  it  knew,  or  might  have  known, 
that  Its  grantor  had  violated  the  law;  also, 
If  It  continued  to  maintain  the  embankment 
without  such  necessary  culverts  or  sluices, 
it  would  Itself  become  a  violator  of  the  law 
and  liable  accordingly.  The  statute  imposed 
a  continuing  duty,  not  only  upon  the  original 
builder  of  the  railroad,  but  also  upon  Its 
grantees  or  lessees  who  maintained  the  ob- 
struction after  it  was  built  The  evldmce 
also  shows  that,  after  the  railroad  was  con- 
structed, and  while  the  defendant  company 
was  operating  It,  the  water  continued  to 
bade  up  onto  the  lands  of  the  plaintiff  and 
of  others  in  the  Immediate  neighborhood. 
Tbe  agents  and  servants  of  the  defendant 
bad  knowledge  of  this  condition,  and  on  sev- 
eral occasions  the  water  became  so  high  as 
to  wash  out  many  feet  of  the  embankment 
In  violation  of  the  statutory  duty  Imposed 
upon  it  on  these  occasions  the  embankment 
was  rebuilt  without  any  openings  through  it 
thus  confining  the  water,  giving  It  no  op- 
portunity to  escape.  We  see  no  reason  why 
these  several  reconstructions  should  not  be 
treated  as  the  creation  of  original  nuisances 
and  independent  violations. 

But  it  is  earnestly  contended  that  any 
knowledge  the  defendant  may  have  had  that 
the  embankment  obstructed  the  flow  of  the 
water  would  not  sui>ersede  the  requirement 
of  notice,  and  such  notice  would  be  necessary 
to  rebut  the  presumption  of  acquiescence,  or 
that  the  plaintiff  bad  made  a  settlement  with 
tbe  defendant  for  any  damages  occasioned 
by  the  construction  of  tbe  embankment  In 
violation  of  the  statute.  In  support  of  the 
position  several  cases  are  cited,  but  an  ex- 
amination of  them  shows  that  they  are  not 
such  as  are  governed  by  a  statute  requiring, 
as  a  condition  precedent  to  the  building  of 
the  road,  that  proper  provisions  should  be 
made    for  tbe  natural   flow  of  tbe  wato:. 


Where  there  is  a  contlnnons  violation  of  tbe 
positive  provisions  of  a  statute  there  is  no 
presumption  of  previous  settlement  or  that 
the  party  injured  has  been  barred  by  acquies- 
cence. The  burden,  under  such  circumstan- 
ces, Is  upon  the  defendant  to  affirmatively 
show  facts  excusing  the  failure  to  comply 
with  the  statute. 

The  judgments  of  both  the  Appellate  Court 
and  the  circuit  court  will  be  reversed,  and 
the  cause  remanded  to  the  circuit  court  for 
further  proceedings  In  accordance  with  the 
views  herein  expressed. 

Reversed  and  remanded. 


WILKINSON  T. 


(226  III.  U5) 

PEOPLE. 


(Supreme    Court    of  lUinoia.     Feb.   21,    1907. 
RehearinK  Denied  April  4,  1907.) 

1.  Perjury  —  Indictment  —  Requisites   and 
supficibnct. 

An  indictment  for  perjury  which  does 
not  show  upon  its  fRce  that  the  alleged  false 
testimony  was  material  to  the  issue  is  fatally 
defective,  and  the  defect  is  not  cured  by  a  gen- 
eral averment  of  materiality. 

FEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  39.  Perjury,  |§  82-^.] 

2.  Save. 

An  indictment  for  perjury,  which  contains 
no  averment  that  the  testimony  was  corruptly 
given,  is  insufficient 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  39,   Perjury,   SS  65-68.] 

3.  Same— Evidence— Admissibility. 

On  a  trial  for^  perjury,  where  one  of  the 
assignments  was  that  the  defendant  swore  false- 
ly in  a  case  where  he  and  others  were  defend- 
ants cbareed  with  conspiracy,  that  be  did  not. 
on  a  certain  date,  and  at  a  certain  place,  have 
read  to  him  a  certain  affidavit  it  was  error  to 
allow  a  witness  who  was  present  at  the  time 
it  is  alleged  the  affidavit  was  read  to  defendant 
to  state  everythine  that  took  place  at  such 
time  in  no  way  tending  to  prove  the  falsity  of 
defendant's  testimony. 

TEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  39,  Perjury,  S  115.1 

4.  Same. 

On  a  trial  for  perjury,  alleiced  to  have  been 
committed  npon  the  trial  of  the  defendant  and 
others  for  conspiring  to  extort  money  from  a 
railroad  company  by  giving  false  testimony  in 
an  action  by  one  S.  against  the  railroad  com- 
pany, it  was  error  to  allow  the  record  in  the 

5.  ease  to  be  introduced  in  evidence. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  39,  Perjury,  §S  109.  110.] 

6.  Same— Materiaiitt  of  Testimony. 

To  support  a  conviction  of  perjury  the 
evidence  must  show  that  the  alleged  false  tes- 
timony was  material  to  the  issue  in  the  case 
in  which  it  is  alleged  the  perjury  was  com- 
mitted. 

TEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  39,  Perjury,  §  38.] 

6.  Same — Questions  foe  Jury. 

On  a  trial  for  perjury,  the  question  of  the 
materiality  of  the  alleged  false  testimony  was 
a  mixed  question  of  law  and  fact,  and  it  was 
error  to  submit  it  to  the  jury  purely  as  a  ques- 
tion of  fact. 

fEd.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  39.  Perjury,  §  1.33.] 

7.  Samp}— Instructions— SuFFiciENCT. 

In  a  prosecution  for  perjury  it  was  error 
to  instruct  that  if  the  people  prove  any  of  the 
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anetred  asslxiimeiita  of  perjury  in  manner  and 
form  as  chanred  in  the  Indictment,  then  the 
defendant  should  be  found  «ruilt7.  since  this 
instruction  JKnores  entirely  the  materiality  of 
the  testimony. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Diit. 
TOl.  39,  Perjury.  S  134.] 

8.   WiTNEBSBS  —  COMJPIETIINOT  —  ATTOBHEY     IH 

Case. 

That  a  party  appears  in  a  criminal  case 
as  both  witness  and  attorney  is  not  sufficient 
to  work  a  reversal  of  the  jadgment. 

Carter,  J.,  dissenting. 

Error  to  Criminal  Court,  Cook  County; 
R.  a  Tuthill,  Judge. 

Llnder  Wilkinson  was  convicted  of  perjury, 
and  brings  error.    Reversed. 

E.  M.  Seymour,  William  B.  Mason,  and 
John  P.  Geetlng,  for  plaintiff  in  error.  W.  H. 
Stead,  Atty.  Gen.,  and  John  J.  Healy,  State's 
Atty.  (Frank  Crowe  and  Joseph  B.  David,  of 
counsel),  for  the  People. 

WILKIN,  J.  Plaintiff  In  error  was  oon- 
Tlcted  at  the  June  term,  1905,  of  the  criminal 
court  of  Cook  county,  of  the  crime  of  perjury, 
and  sentenced  to  the  penitentiary.  He  has 
sued  out  this  writ  of  error  to  reverse  that 
judgment. 

The  indictment  charges  that  at  the  Decem- 
ber term,  1904,  of  the  criminal  court  Of  Cook 
county,  in  the  state  of  Illinois,  before  the 
Hon.  Wlllard  M.  McEwen,  lawfully  holding 
said  criminal  court  on  the  20th  day  of  Decem- 
ber, 1904,  and  divers  other  days  of  said  De- 
cember term,  a  certain  trial  was  th^i  and 
there  being  had  upon  a  certain  Indictment  for 
conspiracy  to  obtain  money  by  false  pre- 
tenses and  to  cheat  and  defraud,  In  which 
said  Indictment  the  people  of  the  state  of  Il- 
linois were  the  plaintiffs,  and  one  Rose 
Strang,  William  Strang,  Under  Wilkinson, 
and  Elizabeth  Hilderbrand  were  defendants, 
upon  issue  joined  before  a  jury  lawfully  Im- 
paneled and  sworn,  the  said  Hon.  Wlllard  M. 
McEwen,  aforesaid,  judge  presiding,  said 
criminal  court  of  Cook  county  having  full 
authority,  power,  and  jurisdiction  In  the 
premises,  and  being  the  tribunal  properly 
and  legally  Invested  to  hear  and  determine 
the  Issues  aforesaid  upon  the  Indictment 
aforesaid,  and  thereupon  then  and  there  on, 
to  wit,  the  20th  day  of  December,  1904,  one 
Llnder  Wilkinson,  being  one  of  the  defend- 
ants In  said  Indictment,  was  then  and  there 
sworn  as  a  witness  In  his  own  behalf,  and 
thereupon  then  and  there  on,  to  wit,  the  20th 
day  of  December,  1904,  the  said  Llnder  Wil- 
kinson did  unlawfully,  feloniously,  willfully, 
deliberately,  and  corruptly  testify  falsely  up- 
on' matters  material  to  the  issue  upon  the 
trial  upon  said  Indictment  aforesaid.  In  sub- 
stance as  follows,  to  wit: 

"That  he,  said  Llnder  Wilkinson,  on  the 
22d  day  of  April,  A.  D.  1904,  did  not  have 
read  to  him  in  the  office  of  William  Elmore 
Foster,  a  lawyer,  In  the  presence  of  one 
Joseph  B.  David  and  one  Helen  T.  Neville, 
any  affidavit,  nor  did  the  said  Helen  X.  Ne- 


ville read  to  him,  the  said  Llnder  Wilkinson, 
from  shorthand  notes  taken  by  said  Helen 
T.  Neville,  the  following:    [Here  follows  a 
lengthy  blank  affidavit]     That  no  affidavit 
was  dictated  by  Joseph  B.  David  to  Helen  T. 
Neville  In  the  presence  of  him,  said  Under 
Wilkinson,  and  that  no  affidavit  was  reed  to 
him  by  Helen  T.  Neville  on  the  22d  day  of 
April,  A  D.  1904,  nor  was  anything  read  t» 
him  by  said  Helen  T.  Neville  on  the  22d  day 
of  April,  A.  D.  1904,  and  that  nothing  was 
dictated  to  said  Helen  T.  Neville  on  the  22A 
day  of  April,  A.  D.  1904,  In  the  presence  of 
him,  said  Llnd«r  Wilkinson,  by  Joseph  B. 
David  which  was  to  be  transcribed  in.  the 
form  of  an  affidavit,  and  that  he,  said  Llnder 
Wilkinson,  did  not  assent  and  say  that  that 
which  was  dictated  by  Joseph  B.  David  to 
Helen  T.  Neville  in  said  Under  Wilkinson's 
presence,  after  the  same  was  read  over  to 
him,  was  true  and  correct;    and  he,  said 
Under  WUklnsDu,  npon  the  trial  of  said  in- 
dictment aforesaid,  then  and  there  further 
nnlawfuUy,  knowingly,  willfully,  and  felo- 
niously testified  falsely  on  a  matter  material 
to  the  Issues  aforesaid.  In  substance,  that  on 
the  22d  day  pt  April,  A.  D.  1904,  at  the  office 
of  the  Lake  Street  Elevated  Railroad  Com- 
pany, one  Joseph  B.  David  offered  to  him, 
said  Under  Wilkinson,  the  sum  of  $200  if  he, 
the  said  Llnder  Wilkinson,  would  make  an 
affidavit  In  the  case  of  Strang  v.  Lake  Street 
Elevated  Railroad  Company,  and  that  the 
said  Joseph  B.  David  stated  to  him,  said 
Llnder  Wilkinson,  that  if  he,  said  Linder 
Wilkinson,  did  not  sign  such   affidavit  be, 
the  said  Under  Wilkinson,  would  go  to  the 
penitentiary  [but  falls  to  state  the  nature  of 
the  affidavit].    That  he,  said  Llnder  Wilkin- 
son, never  had  any  conversation  over  the 
telephone  with  one  L.  L.  Austin  or  with  one 
William  A  %apaker.    That  be,  said  Linder 
Wilkinson,  never  asked  lafi  t    U  Ausdn  or 
said  William  A  Shapaker  for  any  money  to 
make  an  affidavit  In  the  case  of  Strang  v. 
Lake   Street    Elevated    Railroad    Company. 
That  on,  to  wit  the  11th  day  of  April,  A.  D. 
1904,  he,  the  said  Llnder  Wilkinson,  In  the 
office  of  William  Elmore  Foster,  said.  In  the 
presence  of  one  William  S.  Carpenter,  that 
he  would  not  slgrn  an  affidavit  or  statement 
that  had  been  read  to  him,  said  Llnder  Wil- 
kinson, by  said  William  S.  Carpenter,  be- 
cause the  same  was  not  true;   whereas.  In 
truth  and  In  fact,  there  was  read  to  the  said 
Under  Wilkinson,  In  the  office  of  William 
Elmore  Foster,  on  the  22d  day  of  April,  A. 
D.  1904,  in  the  presence  of  one  Joseph  B. 
David  and  one  Helen  T.  Neville,  an  affidavit 
and  the  said  Helen  T.  Neville  did  read  from 
shorthand  notes  taken  by  her,  the  following: 
[Then    follows    the    same    blank    affidavit] 
And  whereas,  in  truth  and  In  fact,  an  affida- 
vit was  dictated  by  Joseph  B.  David  to  Helen 
T.  Neville  In  the  presence  of  him,  said  Llnder 
Wilkinson,"  etc. 

The  Indictment  further  avers  that  In  tmth 
and  In  fact  Joseph  B.  David  did  not  offer 
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defendant  |200  If  he  wonld  make  an  affldaTlt 
In  the  Strang  Ciase,  and  did  not  say  to  him. 
If  be  did  not  sign  anch  aiSdavlt,  he  wonid  go 
to  the  penitentiary;  that  the  defendant  did 
have  a  conTersation  over  the  telephone  with 
one  WllUam  A.  Shapaker,  and  did  ask  one 
Ll  L.  Austin  for  money  for  making  an  affida- 
vit in  the  case  of  Strang  v.  Lake  Street  Ele- 
vated Railroad  Company,  and  did  ask  one 
William  A.  Shapaker  for  money  for  making 
an  affidavit  In  the  case  of  Strang  v.  Lake 
Street  £levated  Railroad  C!ompany,  and  did 
not,  on  the  11th  day  of  April,  A.  D.  1901,  In 
the  presence  of  one  William  9.  Carpenter  and 
In  the  office  of  William  Elmore  Foster,  say 
that  he  wonld  not  sign  an  affidavit  which  had 
been  read  to  him  by  said  William  8.  Carpen- 
ter because  the  same  was  not  trne;  all  of 
which  matters  and  facts  thns  testified  to  by 
the  said  Llnder  Wilkinson  as  a  witness  In  his 
own  behalf  be  knew  to  be  false,  etc. 

The  remaining  part  of  the  Indictment  Is 
but  a  repetition  of  the  facts  stated  above, 
with  the  conclusion  that  the  indictment  in 
the  conspiracy  case  was  dismissed  as  to  the 
defendant  William  Strang  and  the  trial  pro> 
ceeded  against  the  other  defendants,  and 
finally,  that  "the  grand  jurors  aforesaid,  xsp- 
on  their  oaths  aforesaid,  do  say  that  by 
means  of  the  premises,  he,  the  said  Llnder 
Wilkinson,  did  then  and  there  and  thereby 
willfully,  corruptly,  unlawfully,  feloniously, 
and  knowingly  commit,  and  Is  guilty  of,  the 
offense  of  perjury,  contrary  to  the  statutes 
and  against  the  peace  and  dignity  of  the 
same  people  of  the  state  of  Illinois." 

A  motion  was  made  to  quash  the  Indict- 
ment by  counsel  for  the  defendant,  but  the 
motion  was  overruled,  and  that  ruling  is  as- 
signed as  error  In  this  court 

The  Indictment,  as  will  be  seen  from  the 
foregoing  statement,  is  an  anomaly  in  crimi- 
nal pleading.  Counsel  for  the  people  say 
that  it  is  an  indictment  of  one  count  with 
several  assignments  of  perjury.  We  think  it 
Is  fatally  defective  in  not  showing,  upon  Its 
face,  that  the  alleged  false  testimony  was 
material  to  the  Issue.  This  defect  Is  at- 
tempted to  be  cored  by  what  Is  called  a  gen- 
eral averment  of  materiality.  The  pleader, 
It  Is  true,  is  not  required  to  set  out  minutely 
in  the  indictment  the  materiality  of  the  al- 
leged false  testimony.  The  rule,  however,  In 
tbat  regard  Is  thus  stated  in  Russell  on 
Crimes  (vol.  2):  "It  is  necessary  that  It 
should  appear  on  the  face  of  the  indictment 
that  the  oath  taken  was  material  to  the  ques- 
tion depending,  but  it  Is  not  necessary  to  set 
forth  in  the  Indictment  so  much  of  the  pro- 
ceeding of  the  former  trial  as  will  show  the 
materiality  of  the  question  on  which  the  per- 
jury Is  assigned,  and  It  will  be  sufficient  to 
allege  generally  that  the  particular  question 
hecame  a  material  question"  (The  Italics  are 
the  writer's.)  All  the  precedents  to  which 
our  attention  has  been  called  in  a  case  like 
this  aver  ..that  it  became  a  material  matter 
whether  the  defendant  made  the  false  state- 


ments assigned  for  perjury  In  the  Indictment. 
We  do  not  regard  the  averment  that  the  tes- 
timony was  material  to  the  Issue,  generally, 
as  sufficient.  Moreover,  the  so-called  second 
assignment  of  perjury,  and  each  of  those  fol- 
lowing, as  shown  above,  Is  that  he,  Llnder 
Wilkinson,  upon  the  trial  of  said  Indictment 
aforesaid,  then  and  there  further  unlawfully, 
knowingly,  willfully,  and  feloniously  testified 
on  a  matter  material  to  the  Issue  aforesaid, 
in  substance,  etc.  There  Is  no  averment  here 
tbat  the  testimony  was  corruptly  given, 
which  Is  always  necessary  in  an  indictment 
for  perjury.  Neither  is  it  sufficient  to  state 
the  substance  of  the  alleged  false  testimony. 
It  may  be  contended  that  the  subsequent 
averments  are  sufficient  to  show  tbat  the  tes- 
timony was  corruptly  sworn  to,  but  we  do  not 
think  It  can  be  successfully  so  contended. 

As  to  each  of  the  alleged  assignments  of 
perjury  after  the  first  we  are  clearly  of  the 
opinion  that  the  Indictment  should  have  been  . 
quashed,  and  we  think  the  first  was  also  bad 
for  uncertainty  and  a  proper  allegation  of  the 
materiality  of  the  particular  question  raised 
by  the  assignments  of  perjury.  The  most 
that  can  be  said  in  support  of  the  sufficiency 
of  the  Indictment  is  that  enough  can  be  gath- 
ered from  the  whole  Indictment  to  sustain 
the  conviction.  In  an  indictment  that  is  not 
sufficient,  as  It  might  be  In  a  bill  in  'chancery 
or  a  declaration.  In  criminal  pleading  the 
highest  degree  of  certainty  is  always  re- 
quired. The  motion  to  quash  should  have 
been  sustained. 

We  think  the  judgment  below  must  be  re- 
versed for  other  substantial  errors  committed 
upon  the  trial.  It  will  be  seen  that  the  sev- 
eral claimed  assignments  of  perjury  are  that 
the  defendant  falsely  swore  that  on  the  22d 
day  of  April,  1004,  he  "did  not  have  read  to 
him  in  the  office  of  William  Elmore  Foster, 
a  lawyer,  In  the  presence  of  one  Joseph  B. 
David  and  one  Helen  T.  Neville,  any  affidavit, 
nor  did  said  Helen  T.  Neville  read  to  him. 
the  said  Llnder  Wilkinson,  from  shorthand 
notes  taken  by  said  Helen  T.  Neville,  the  fol- 
lowhig."  Then  follows  the  so-called  affidavit, 
purporting  to  have  been  prepared  with  a 
view  to  the  defendant  subscribing  and  mak- 
ing oath  to  the  same.  That  affidavit  is  set 
out  In  full  three  times  in  the  indictment.  It 
purports  to  state  what  the  defendant  bad 
testified  to  as  a  witness  In  the  case  of  Strang 
V.  Lake  Street  Elevated  Railroad  Company; 
how  be  came  to  appear  as  a  witness  in  that 
suit;  that  his  testimony  was  In  some  respects 
untrue,  and  so  on.  The  second  assignment 
of  perjury  is  that  he  swore  falsely  that  Jo- 
seph B.  David  offered  him  $200  if  be  would 
make  an  affidavit  in  the  case  of  Strang  v. 
Lake  Street  Elevated  Railroad  Company,  and 
that  said  David  told  him  if  be  did  not  sign 
such  affidavit,  he,  the  defendant,  would  go  to 
the  penitentiary.  The  third  is  that  he  swore 
falsely  tbat  be  never  had  any  conversation 
over  the  telephone  with  one  L.  L.  Austin  or 
with  one  William  A.  Shapaker,  and  never 
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asked  said  L.  L.  Austin  or  said  Sbapaker  for 
any  money  to  make  an  affldarit  In  Strang  ▼. 
Lake  Street  Elevated  Railroad  Company. 
And  the  fourth  Is  that  be  falsely  swore  that 
he  said  in  the  office  of  William  Elmore  Fost- 
er, In  the  presence  of  William  S.  Carpenter, 
that  he  would  not  sign  an  affldarit  or  state- 
ment that  had  been  read  to  him  by  said  Car- 
penter because  the  same  was  not  true.  These 
allegations  presented  simple  issues  of  fact 
capable  of  being  determined  by  testimony- 
within  a  very  small  compass,  but  the  evi- 
dence seems  to  have  been  unlimited. 

It  appears  that  an  action  on  the  case  had 
been  brought  by  one  Rose  Strang  against  the 
Lake  Street  Elevated  Railroad  Company  for 
personal  injuries,  in  which  the  defendant  and 
others  testified  on  behalf  of  the  plaintiff. 
The  suit  resulted  in  a  verdict  in  favor  of  the 
plaintiff.  William  Elmore  E^ter  and  Joseph 
B.  David,  who  were  attorneys  for  the  rail- 
road company,  were  engaged  with  one  L.  L. 
Austin,  a  claim  agent,  and  Thomas  McGulre, 
a  detective,  in  endeavoring  to  obtain  afflda- 
Tits  in  support  of  a  motion  for  a  new  trial, 
and  claiming  to  have  learned  from  tiie  de- 
fendant that  his  testimony  in  the  case  was 
rot  true,  after  some  preliminary  conversa- 
tions a  meeting  was  arranged  for  the  22d  of 
April,  1904,  in  the  office  of  Foster,  at  which 
Foster,  McGulre,  David,  Miss  Neville,  a  ste- 
rographer,  and  the  defendant  were  present. 
Conversations  then  took  place  as  to  the  tes- 
timony given  by  Wilkinson  upon  the  trial  of 
the  personal  injury  case,  at  which  time  It  is 
claimed  the  writing  set  up  In  the  Indictment 
as  an  affidavit  was  read  to  the  defendant. 
The  defendant,  together  with  Rose  Strang 
and  others,  was  subsequently  indicted  in  the 
criminal  court  of  Cook  coun^  for  having  con- 
spired to  extort  money  from  the  said  elevated 
railroad  company,  upon  the  trial  of  which  it 
is  charged  the  defendant  committed  the  per- 
jury attempted  to  be  assigned. 

As  above  stated,  Joseph  B.  David  was  one 
of  the  attorneys  for  the  elevated  railroad 
company  in  the  personal  injury  case  and  tes- 
tified on  behalf  of  the  people  in  this  case. 
He  swears  he  was  also  special  counsel  for  the 
people  in  the  trial  of  the  conspiracy  case,  and 
appears  prominently  in  the  argument  of  this 
case.  On  the  trial  below,  having  first  stated 
that  a  meeting  was  held  on  April  22d  at  the 
Lake  Street  Elevated  Railroad  Company  of- 
fice, at  which  he,  McGulre,  Miss  Neville,  and 
the  defendant  were  present,  he  was  asked  by 
the  assistant  prosecuting  attorney  this  ques- 
tion: "Tell  everything  that  took  place  in 
jGur  presence  and  In  the  presence  of  the  de- 
fendant, Wilkinson,  and  McGulre — that  took 
place  specially  in  Wilkinson's  presence." 
Counsel  for  the  defendant  objected,  but  the 
objection  was  overruled  and  the  witness  was 
permitted  to  detail  conversations  between' 
himself  and  McGulre  as  to  what  the  defend- 
ant was  willing  to  swear  to,  what  McGulre 
said  to  the  defendant,  what  he  (the  witness) 
said  to  the  defendant  and  what  the  defend- 


ant said  to  him,  much  of  whldi  was  wholly 
Irrelevant  to  the  issue,  being  tried  and  calcu- 
lated to  prejudice  the  Jury  against  the  de- 
fendant His  testimony  relates  largely  to 
the  personal  injury  case  and  to  conversa- 
tions with  the  defendant  In  no  way  tending  to 
prove  the  falsity  of  the  testimony  of  the  de- 
fendant as  alleged  in  the  indictment  He 
was  further  asked  if  he  made  an  affidavit  in 
support  of  the  motion  for  a  new  trial  before 
Judge  Heard  in  the  personal  Injury  case,  and 
allowed  to  answer  he  did,  and  that  affidavit 
was  introduced  before  the  Jury. 

The  prosecution  also  offered  the  entire  pro- 
ceedings in  the  case  of  Strang  v.  Lake  Street 
Elevated  Railroad  Company,  to  which  defend- 
ant's counsel  objected,  but  the  objection  was 
overruled,  and  the  record  introduced  in  evi- 
dence, with  the  entire  testimony  of  the  de- 
fendant on  that  trial.  This  was  clearly 
prejudical  error,  and  while  the  court  subse- 
quently instructed  the  Jury  that  the  defend- 
ant was  not  on  trial  for  any  testimony  given 
by  him  before  Judge  Heard  on  the  trial  of 
the  civil  suit  of  Strang  v.  Lake  Street  Ele- 
vated Railroad  Company,  all  of  the  evidence  ; 
relating  thereto  was  permitted  to  go  to  the  i 
Jury  without  any  Instruction  limiting  it  or 
directing  the  Jury  to  disregard  it  The  ques- 
tion for  trial  was,  aa  we  have  said,  simply 
whether  the  defendant  swore  to  the  facts  al- 
leged In  the  indictment  whether  his  testi- 
mony as  to  those  facts  was  willfully  and  cor- 
ruptly false,  and  particularly  whether  that 
testimony  was  material  to  the  issue,  and  all 
the  testimony  objected  to  which  did  not  tmd 
directly  or  indirectly  to  prove  these  facts  was 
incompetent,  and  should  have  been  excluded. 

The  only  evidence  introduced  below  to 
prove  that  the  defoidant  did  swear,  on  the 
trial  of  the  conspiracy  case,  to  the  facts  set 
up  in  the  indictment,  was  that  of  a  court  re- 
porter reading  from  shorthand  notes  of  tbe 
cross-examination  of  the  defendant.  It  was 
objected  by  the  defendant's  counsel  that  if 
bis  cross-examination  was  admitted  in  evi- 
dence, his  entire  testimony  should  be  Intro- 
duced; but  that  objection  was  ov^ruied, 
and  the  state  allowed  to  prove  by  the  short- 
hand notes  what  he  said  in  answer  to  ques- 
tions upon  his  cross-examination  alone. 
Many  of  the  answers  were  drawn  out  by 
leading  and  suggestive  questions.  It  cannot 
be  read  without  reaching  the  conclusion  that 
the  entire  cross-examination  was  conducted 
with  a  view  to  having  the  witness  deny  tlie 
facts  alleged  in  the  indictment  rather  than 
to  elicit  the  truth.  We  also  think,  when  con- 
sidered as  a  whole,  it  fails  to  prove  with  that 
degree  of  certainty  required  in  criminal  cases 
that  the  defendant  did  positively  swear  to 
the  fact  charged.  He  was  asked.  "How  much 
money  did  Foster  offer  you?"  assuming  that 
money  had  been  offered  to  him  by  Foster,  of 
which  there  was  no  charge,  or,  so  far  as 
shown,  any  evidence.  He  answered:  "Fos- 
ter did  not  offer  It  to  me;  you  [David]  are 
tbe  one  that  offered  it.   Q.  Did  I  say  I  would 
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give  yon  $200?  A.  No^  sir;  you  said  the 
road  would  glre  me  a  check.  Q.  I  said  I 
would  give  you  $200?  A.  You  said  we  would 
not  talk  money  In  the  presence  of  these  peo- 
ple." This  testimony,  considered  as  a  whole, 
falls  far  short  of  proving  that  the  defendant 
swore  that  Joseph  B.  David  offered  him  $200 
If  he  would  make  an  affidavit  in  the  Strang 
Case  at  the  office  of  Foster.  And  so  as  to 
the  other  alleged  facts.  While  single  ques- 
tions and  answers  may  seem  to  show  that  he 
so  testified,  yet,  when  his  entire  evidence  Is 
considered,  It  cannot  he  said,  beyond  a  rea- 
sonable doubt,  that  he  intended  to  be  so  un- 
derstood. 

But,  if  It  should  be  admitted  that  the  proof 
does  show  that  be  swore  on  that  cross-exam- 
ination that.  In  the  office  of  William  Elmore 
Foster,  in  the  presence  of  Joseph  B.  David 
and  Helen  T.  Neville,  no  affidavit  was  read 
to  him,  and  that  Helen  T.  Neville  did  not 
read  to  blm,  from  shorthand  notes  taken  by 
her,  the  purported  affidavit,  or  that  Joseph 
B.  David  did  offer  him  $200  If  be  would  make 
an  affidavit  in  the  case  of  Strang  v.  Lake 
Street  Elevated  Railroad  Company,  and  that 
said  David  told  him  if  he  did  not  sign  an  affi- 
davit he,  the  defendant,  would  go  to  the  peni- 
tentiary, or  that  he  never  had  any  conver- 
sation over  the  telephone  with  one  L.  L.  Aus- 
tin or  with  one  William  A.  Shapaker,  and 
never  asked  either  of  them  for  money  to 
make  an  affidavit  in  the  Strang  Case,  or  that 
he  said  In  the  office  of  William  Elmore  Fos- 
ter, In  the  presence  of  William  S.  Carpenter, 
that  he  would  not  sign  an  affidavit  or  state- 
ment that  had  been  read  to  him  by  said  Car- 
penter because  the  same  was  not  true,  the 
'  question  remains,  how  Is  It  shown  that  such 
testimony  was  material?  It  Is  well  under- 
stood that,  In  every  prosecution  for  perjury. 
It  Is  essential  that  the  alleged  false  testi- 
mony must  have  been  material  to  the  Issue 
upon  trial.  While  It  has  been  held  that  per- 
jury may  be  assigned  on  the  cross-examina- 
tion of  a  witness,  that  holding  Is  upon  the 
theory  that,  where  the  testimony  in  chief  is 
materia]  to  the  Issue  and  the  cross-examina- 
tion affects  the  credibility  of  the  witness,  the 
cross-examination  becomes  material.  As  In 
this  case,  If  the  defendant  testified  In  his 
own  behalf  or  in  behalf  of  his  codefendants 
In  the  conspiracy  case  In  chief  contrary  to 
the  facts  set  up  In  the  Indictment,  then  bis 
cross-examination  might  tend  to  prove  that 
he  had  made  statements  out  of  court  contra- 
dictory of  bis  sworn  evidence,  and  the  cross- 
examination  would  go  to  his  credibility  and 
In  that  way  become  material.  But  there  Is 
nothing  In  the  evidence  In  this  record  from 
which  It  can  be  determined  that  the  cross- 
examination  was  In  any  way  material,  or 
even  proper.  In  view  of  the  testimony  In  chief. 
How  could  the  court  below  say,  and  how 
can  we  see,  that  the  cross-examination  In  any 
way  tended  to  discredit  or  Impeach  the  wit- 
ness? No  one  will  seriously  contend  that  the 
defendant's   swearing  to   the   alleged  facta 


set  up  In  the  Indictment  would  have  the 
slightest  bearing  upon  the  question  whether 
a  conspiracy  had  been  formed  to  extort  mon- 
ey from  the  Lake  Street  Elevated  Railroad 
Company.  How  could  the  fact  that  an  affi- 
davit was  read  to  him,  etc.,  of  Itself  tend 
to  prove  that  .such  a  conspiracy  had  been 
entered  Into?  The  question  is  not  whether 
the  cross-examination  was  admissible  without 
the  testimony  in  chief,  as  objected  to  by 
counsel  for  the  defendant,  but  rather  whether 
the  prosecution  proved  enough  of  the  direct 
testimony  to  show  that  the  cross-examination 
became  material  as  tending  to  Impeach  or 
contradict  the  witness. 

In  Yonng  v.  People,  134  111.  37,  24  N.  B. 
1070,  we  quoted  with  approval  the  language 
In  Starkle  on  Evidence  (volume  3,  p.  1142), 
In  which  the  author  says:  "If  the  assign- 
ment be  In  evidence  on  the  trial  of  a  cause, 
in  addition  to  the  production  of  the  record 
the  previous  evidence  and  state  of  the  cause 
should  be  proved,  or  at  least  so  much  of  it 
as  shows  that  the  matter  sworn  to  was  ma- 
terial." And,  after  citing  to  the  same  effect 
Russell  on  Crimes  (volume  2,  p.  662),  we 
said  (p.  41):  "Here  the  alleged  deed  was 
claimed  to  be  a  link  In  French's  chain  of 
title.  If  It  was.  It  would  be  material  evi- 
dence. It  was,  therefore,  necessary  for  the 
people  to  show  what  the  chain  of  title  was 
In  order  to  establish  that  the  alleged  deed 
was  material.  •  •  •  we  do  not  think, 
as  has  been  suggested,  that  the  action  of 
ejectment  should  be  tried  over  again  in  as- 
certaining the  guilt  or  Innocence  of  the  de- 
fendant, but  enough  of  the  deeds  read  In 
evidence  on  that  trial  should  have  been  pro- 
duced to  show  that  the  deed  In  question  was 
material."  And  so  here,  without  any  proof 
whatever  tending  to  show  how  or  In  what 
manner  the  alleged  false  testimony  became 
then  and  there  material  to  the  issue  on  trial 
in  the  case  In  which  It  is  alleged  the  per- 
jury was  committed,  It  Is  clear  that  the  con- 
viction cannot  be  sustained. 

In  addition  to  this,  many  of  the  Instruc- 
tions given  on  behalf  of  the  people  were  mani- 
festly erroneous.  It  Is  well  settled  that  the 
question,  upon  the  trial  of  a  case  for  perjury, 
whether  the  alleged  false  testimony  was 
material  to  the  Issue  is  one  of  law  and  not 
of  fact,  or,  as  is  sometimes  said.  Is  a  mix- 
ed question  of  law  and  fact.  As  stated  In 
Bishop  on  Criminal  Procedure  (volume  2, 
935):  "The  course  is  to  Introduce  evidence 
from  which  the  court  can  see  that  the  testi- 
mony was  material ;  then,  assuming  this  evi- 
dence to  be  true,  the  question  of  materiality 
becomes  one  of  law  for  the  court — ^not  of 
fact  for  the  Jury.  Practically,  however,  the 
reader  perceives  the  whole  subject  Is  to  be 
passed  upon  by  the  Jury,  under  Instructions 
from  the  Judge,  as  involving,  like  most  other 
cases,  mixed  questions  of  law  and  fact"  And 
Instructions  which  submitted  to  the  Jury  the 
question  as  to  whether  testimony  was  mate- 
rial in  the  trial  of  a  case  were  condemned 
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and  their  admission  held  to  be  reversible  er- 
ror in  Young  t.  People,  supra.  The  fifth  In- 
struction given  at  the  Instance  of  the  people 
told  the  Jury  "that.  If  the  people  show,  from 
the  evidence,  beyond  a  reasonable  doubt,  the 
following:  First,  that  there  was  a  trial  be- 
fore Judge  McEwen  and  a  Jury,  as  charged  in 
the  Indictment,  on  which  trial  the  defendant 
was  sworn  and  testified  as  a  witness,  as 
charged  in  the  indictment;  second,  that  the 
defendant  testified  falsely  before  Judge  Mc- 
Eiweti,  as  charged  In  the  indictment,  on  mat- 
ters material  to  the  Issue;  third,  that  such 
testimony  given  by  said  defendant  was  will- 
fully, corruptly,  and  knowingly  given,  ♦  •  • 
as  charged  In  the  indictment — then  you 
should  find  the  defendant  guilty."  Here  the 
materiality  of  the  testimony  is  submitted  to 
the  Jury  purely  as  a  question  of  fact  The 
seventh  Instruction  is  so  confused  by  refer- 
ring to  the  testimony  of  the  defendant  In 
the  trial  of  the  case  of  Strang  v.  Lake  Street 
Elevated  Railroad  Company,  before  Judge 
Heard,  on  a  certain  matter  for  the  pur{)ose 
of  tending  to  prove  said  alleged  overt  act  of 
said  Wilkinson,  etc.,  that  it  could  have  had 
no  Influence  upon  the  minds  of  the  Jury  other 
than  to  confuse  and  mislead  them.  The 
eighth,  after  stating  what  is  Immaterial  as 
relating  to  the  case  of  Strang  against  the 
railroad  company,  concludes:  "If  the  people 
prove  any  of  the  alleged  assignments  of  per- 
jury In  manner  and  form  as  charged  In  the 
indictment  and  b^ond  a  reasonable  doubt, 
then  the  defendant  should  be  found  guilty.  Ir- 
respective of  whether  Mrs.  Strang  was  In- 
jured on  the  Iiake  Street  Elevated  Railroad 
Company,  or  whether  the  defendant  was  or 
was  not  a  guard  on  the  train  and  witnessed 
or  did  not  witness  snch  alleged  accident  to 
Mrs.  Strang,  or  whether  Mrs.  Strang  recover- 
ed a  verdict  for  damages  against  the  said 
company,  and  whether  said  verdict  was  set 
aside."  This  instruction  Ignores  entirely  the 
materiality  of  the  testimony.  But  the  ninth, 
after  reciting  that  the  result  of  the  case  of 
Strang  v.  Lake  Street  Elevated  Railroad  Com- 
pany was  immaterial  (although,  as  we  have 
seen,  the  entire  record  In  that  proceeding  was 
admitted  In  evidence)  concludes  as  follows: 
"The  question  for  your  determination  Is,  did 
the  defendant,  on  the  trial  before  Judge  Mc- 
Ewen, testify  as  a  witness  In  his  own  be- 
half, as  charged  In  the  Indictment,  and  did 
he  falsely  testify  to  the  matters  material  to 
the  Issue  on  said  trial,  as  charged  In  the  In- 
dictment in  this  case.  •  •  •  W  the  evi- 
dence on  this  trial  shows,  beyond  a  reason- 
able doubt,  that  the  defendant  testified  be- 
fore Judge  McEwen  as  to  any  of  the  alleged 
assignments  of  perjury  charged  In  the  Indict- 
ment, and  such  testimony  as  given  by  him 
•was  false,  and  was  knowingly,  willfully,  cor- 
ruptly, and  falsely  given  by  said  defendant, 
Wilkinson,  as  charged  In  the  Indictment,  and 
was  material  to  the  issues  on  the  trial  before 
Judge  McEwen,  you  will  find  the  defendant 
guilty."    And  the  eighteenth  Is  in  this  lan- 


guage: "The  Jury  are  further  instructed  by 
the  court  that  the  indictment  contains  one 
count,  in  which  several  assignments  of  al- 
leged perjury  are  charged.  In  order  to  find 
a  verdict  of  guilty.  It  Is  not  necessary  that 
the  people  prove  all  of  said  assignments  of 
alleged  perjury.  It  Is  suflSclent  If  the  evi- 
dence shows,  beyond  a  reasonable  doubt,  that 
the  defendant,  on  the  trial  before  Judge  Mc- 
Ewen, testified  knowingly,  willfully,  corrupt- 
ly, and  falsely  to  any  of  the  alleged  false  tes- 
timony, as  charged  In  the  Indictment,  and 
that  such  testimony  was  material  to  the  is- 
sues on  the  trial  before  Judge  McEwen.  and 
was  false,  and  known  to  be  false,  when  testi- 
fied to  by  the  defendant,  If  the  evidence 
shows  he  did  so  testify  and  the  same  is  set 
llorth  in  the  indictment"  With  the  volume 
of  evidence  before  It  as  to  the  connection 
of  the  defendant  with  the  Strang  Case,  the 
prosecution  for  conspiracy  and  the  unrestrict- 
ed testimony  of  witnesses  as  to  conversations 
with  him  Irrelevant  and  impertinent  to  the  is- 
sue on  trial,  it  la  not  strange  that  the  Jury, 
thus  left  to  determine  for  themselves,  as  a 
matter  of  fact  whether  the  alleged  false  tes- 
timony was  material  or  not  should  have 
found  the  defendant  guilty. 

It  is  Insisted  that  the  Judgment  below 
should  be  reversed  because  one  of  the  atto^ 
neys  who  appears  as  counsel  for  the  people 
and  argued  the  case  orally  in  this  coart  was 
a  leading  and  material  witness  on  behalf  ot 
the  prosecution  In  the  court  below.  In  Joa- 
tificatlon  of  his  conduct  it  Is  insisted  tliat 
there  is  no  law  In  this  state,  statutory  or 
otherwise,  forbidding  an  attorney  to  be  a 
witness  and  at  the  same  time  an  attorney  in 
a  case.  Doubtless  that  is  true,  but  courts 
have  generally  condemned  the  practice  as 
one  which  should  be  discountenanced  and  of 
doubtful  professional  propriety.  We  said, 
speaking  by  Justice  Breese,  In  Mon^an  v. 
Roberts,  38  III.  65,  on  page  80:  "We  ate 
not  advised  that  It  Is  contrary  to  any  statats 
or  to  any  maxim  of  the  common  law  to  make 
the  attorney  in  a  cause  a  witness  In  the 
cause  he  is  managing.  This  Is  a  matttf 
which  appeals  to  the  professional  pride  ti 
an  attorney  and  bis  sense  of  his  true  position 
and  duty.  In  the  English  courts,  in  several 
cases.  It  was  held  that  an  attorney  cannot 
appear  In  the  same  cause  In  the  double  ca- 
pacity of  witness  and  advocate,  and  it  has 
been  so  ruled  In  Pennsylvania  and  In  lowt, 
on  the  circuit  In  Indiana  It  was  held  by 
Judge  McDonald,  now  United  States  district 
Judge,  that  an  attorney  in  a  cause  could  not 
be  permitted  to  testify  to  the  general  molti 
of  the  case.  In  Frear  v.  Drlnlcer,  8  Pa.  Kl. 
the  court  said  that  it  was  a  highly  inde<5»t 
practice  for  an  attorney  to  cross-examine 
witnesses,  address  the  Jury,  and  give  evi- 
dence himself  to  contradict  the  witness ;  that 
it  was  a  practice  to  be  discountenanced  by 
court  and  counsel ;  that  it  was  sometimes  in- 
dispensable that  an  attorney,  to  prevent  in- 
justice, should  give  evidence  for  his  client 
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It,  however,  leads  to  abtise,  but  at  the  same 
time,  there  was  no  law  to  preveht  It  All 
the  court  can  do  Is  to  discountenance  the 
practice,  and,  when  the  evidence  Is  Indispen- 
sable, to  recommend  to  the  counsel  to  with- 
draw from  the  cause.  This  subject  has  en- 
gaged the  attrition  of  other  courts  and  of 
this  court,  and,  however  indecent  It  may  be 
In  practice  for  an  attorney,  retained  in  a 
case  and  managing  It,  to  be  a  witne^  also, 
we  cannot  say  he  Is  incompetent,  and  must 
leave  him  to  his  own  conTlctlous  of  what  Is 
right  and  proper  under  such  circumstances." 
And  again,  in  Boss  ▼.  Demoss,  45  III.  447, 
Justice  Lawrence  said :  "On  the  trial  below, 
the  evidence  was  conflicting,  but  it  seems  to 
preponderate  in  favor  of  the  decree.  The 
weight  of  the-  evidence  of  Gamer  Is  some- 
what impaired  from  the  fact  that  he  was 
proved  to  have  been  one  of  the  attorneys  in 
the  case,  and  4iad  a  conditional  fee,  depoident 
on  the  result  of  the  suit  It  is  of  doubtful 
professional  propriety  for  an  attorney  to  be- 
come a  witness  for  his  elicit  without  first 
entirely  withdrawing  from  any  further  con- 
nection with  the  case,  and  an  attorney  occu- 
pying the  attitude  of  both  witness  and  at- 
torney for  his  client  subjects  his  testimony 
to  criticism.  If  not  suspicion,  but  where  the 
half  of  a  valuable  farm  depends  upon  his 
evidence,  he  places  himself  in  an  unprofes- 
sional position  and  most  not  be  surprised 
If  his  evidence  Is  Impaired.  While  the  pro- 
fession Is  an  honorable  one.  Its  memb«» 
should  not  forget  that  even  they  may  so  act 
as  to  lose  public  confidence  and  general  re- 
spect" 

The  foregoing  language  of  eminent  Judges 
of  this  court  was  used  In  civil  cases,  and  is 
peculiarly  applicable  to  this  case.  In  which 
the  people  are  generally  supposed  to  be  rep- 
resented by  public  officers.  Here  the  witness 
first  appeared  as  an  attorney  for  the  Lake 
Street  Elevated  Railroad  Ck>mpany  in  the 
personal  injury  case  and  was  prominent  in 
procuring  afiBdavIts  in  support  of  the  motion 
for  a  new  trial,  and  one  of  which  he  attempt- 
ed to  obtain  from  the  defendant  Wilkinson. 
He  next  appeared,  he  says,  as  special  coun- 
sel for  the  people  in  the  prosecution  of  the 
conspiracy  case,  and  while  he  may  not  have 
actively  Appeared  in  the  prosecution  of  this 
case  on  the  trial  below,  it  is  quite  .apparent 
that  he  had  more  or  less  to  do  with  slmping 
the  course  of  the  prosecution,  and  vohmtar- 
Ily,  as  we  have  already  said,  appeared  as  a 
prominent  witness  In  the  case.  There  Is  sub- 
stantial ground  for  the  inference  that  he  re- 
garded the  litigation  throughout  as  between 
the  elevated  railroad  company  and  the  de- 
fendant or  defendants,  rather  than  as  by  the 
people  for  the  enforcement  of  public  rights. 
The  fact  that  he  does  appear  In  this  record 
In  the  unenviable  attitude  of  a  willing  wit- 
ness and  a  ^sealous  attorney  should  not,  per- 
haps, work  a  reversal  of  the  Judgment  below 
If  the  record  were  in  all  other  respects  free 
from  error,  but  we  cannot  overlook  such  pro- 
80N.E-45 


fesslonal  impropriety  when  our  attoition  is 
called  to  It 

Other  grounds  of  reversal  urged  have  re- 
ceived consideration,  but  we  think  they  are 
without  sulMtantial  merit 

For  the  errors  indicated,  the  Judgment  be- 
low will  be  reversed. 

Judgment  reversed. 

CARTBB,  J,  dissents. 


(226  IlL  1S2) 
HENRT   et   al.   v.    HELDMAIER. 
(Supreme   Court   of   Illinois.     Feb.   21,   1907. 
Rehearinx  Denied  AprU  4.  1907.) 

1.  P1.EADIHG— DECLABATION— DUHUCITT. 

A  declaration,  in  an  action  on  a  bond 
which  sets  out  the  bond,  and  also  the  contract 
which  the  bond  waa  given  to  secure,  avers  a 
breach  of  the  contract,  and  also  seta  out  a  de- 
cree in  chancery  against  the  principals  in  the 
bond,  is  not  bad  for  duplicity. 

2.  Bonds— Aonon    on— Aixkoatioh— Soffi- 

CIKNCY. 

In  a  declaration  in  an  action  on  a  bond, 
which  sets  out  the  decree  in  a  chancery  court 
fizin)!  the  liability  of  the  principals  in  the 
bond,  the  allegation  that  this  decree  was  in 
full  force  and  effect  was  equivalent  to  an  al- 
legation that  the  decree  bad  not  been  perform- 
ed or  paid. 

3.  Principal  and  Sukett— Action  aoainbt 

SUBETT— EVIDKHCE— PBIMA    FACIE. 

Where  the  sureties  in  a  bond  had  notice 
of  the  pendency  of  a  suit  on  the  bond,  and  the 
decree  rendered  against  the  principals,  such 
decree  Is  prima  facie  evidence  of  the  amount 
due  on  the  bond,  in  an  action  on  the  same 
against  the  sureties. 

Appeal  from  Appellate  Court  Second  Dis- 
trict 

Action  by  Ernst  Heldmaler  against  3.  C. 
Regan  and  others.  From  a  Judgment  of  the 
circuit  court  for  plaintiff,  affirmed  by  the  Ap- 
pellate Court  defendants  appeal.    Affirmed. 

On  February  8,  1899,  J.  C.  Regan  and  John 
F.  Quinn  entered  into  a  written  contract 
with  Ernst  Heldmaler  for  the  performance 
of  certain  work  on  the  sanitary  canal  there- 
in described.  The  work  was  to  be  done  un- 
der the  direction  and  to  the  satisfaction  of 
the  engineer  of  the  sanitary  district  Time 
was  of  the  essence  of  the  contract  and  Re- 
gan and  Quinn  were  to  maintain  on  the  work 
sufficient  workmen  and  machinery  to  perform 
In  each  and  every  month  the  full  pro  rata  of 
the  work  agreed  upon,  which  was  to  be  en- 
tirely completed  by  September  1,  1899.  Up- 
on notice  that  a  sufficient  number  of  men 
were  not  upon  the  work,  they  were  to  Im- 
mediately increase  the  number,  and  upon  the 
failure  to  keep  any  of  the  terms  of  the  con- 
tract Heldmaler  was,  by  the  giving  of  prior 
notice,  to  have  the  right  to  take  possession 
of  the  work  already  done,  and  hire  other 
parties  to  complete  the  contract  and  charge 
any  excess  of  cost  over  the  stipulated  price 
to  Regan  and  Quinn,  who  agreed  to  furnish 
a  bond,  with  surety,  in  the  sum  of  $7,500 
which  amount  it  was  agreed  should,  upon 
violation  of  the  terms  of  the  contract  be 
liquidated  damages,  and  not  In  the  nature  of 
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a  penalty.  The  bond  as  specified  was  exe- 
cuted on  the  same  day  of  the  contract  and 
signed  by  Jacob  A.  Henry  and  Werden  Buck, 
appellants  herein,  as  sureties.  The  condi- 
tion of  the  bond  was,  U  Regan  and  Qulnn 
should  well  and  truly  keep  and  perform  the 
contract  In  the  time  and  manner  therein  de- 
scribed, thai  the  obligation  should  be  void, 
otherwise  to  remain  in  full  force  and  virtue. 
Regan  and  Qulnn  did  not  keep  and  perform 
the  contract  In  the  manner  specified,  and,  on 
August  17th,  Heldmaler  took  possession  of 
the  work  and  completed  the  contract  at  a 
cost  of  $30,000  in  excess  of  the  contract  price. 
Afterwards  Regan  and  Qulnn  filed  their  bill 
in  equity  in  the  circuit  court  of  Will  county 
against  Heldmaler  and  one  George  M.  Camp- 
bell, setting  up  the  agreement  of  February  8, 
1899,  between  Heldmaler  and  themselves, 
and  alleging  that  they  entered  upon  the  per- 
formance of  the  contract,  and  that  on  Au- 
gust 17, 1899,  while  they  were  engaged  In  the 
work  therein  described,  Heldmaler,  without 
notice  to  them,  took  possession  of  their  ma- 
chinery and  tools  and  retained  possession  of 
the  same.  The  prayer  was  for  an  account- 
ing and  Judgment  for  the  value  of  the  things 
so  taken  possession  of.  Heldmaler  answered 
the  bill,  and  also  filed  a  cross-bill,  setting  up 
the  contract  and  bond,  alleging  that  Regan 
and  Qulnn  entered  upon  the  work  and  made 
default  therein,  and  that  the  chief  engineer 
several  times  decided  that  the  work  done  by 
them  did  not  comply  with  the  contract,  and 
on*  several  occasions  demands  in  writing  were 
made  upon  them  to  comply  with  the  contract; 
that  they  failed  and  refused  to  do  so,  and  on 
August  16th  a  written  notice  was  served  up- 
on Henry  and  Buck,  the  sureties  on  the  bond, 
that  Regan  and  Qulnn  had  made  default,  and 
upon  their  failure  to  comply  with  the  contract 
and  notices  Heldmaler  had  taken  possession 
and  completed  the  contract,  and  that  by  rea- 
son thereof  Heldmaler  had  suffered  damages 
to  the  extent  of  $28,249.33.  The  cross-bUl 
made  Henry,  Buck,  Regan  and  Qulnn  parties 
defendant,  and  prayed  for  an  accounting  of 
the  whole  transaction.  Regan  and  Qulnn 
filed  their  answer  and  Henry  and  Buck  de- 
murred to  the  cross-bill  and  the  same  was 
dismissed  as  to  them.  Upon  a  hearing  on  bill 
and  cross-bill  a  decree  was  entered  In  accord- 
ance with  the  prayer  of  the  cross-bill,  to  the 
effect  that  Regan  and  Qulnn  had  failed  to 
comply  with  the  terms  of  the  contract,  and 
Judgment  was  entered  in  favor  of  Heldmaler 
for  $25,526.25.  At  the  September  term,  1903, 
of  the  circuit  court  of  Will  county,  Held- 
maler began  this  action  of  debt  against 
Regan,  Qulnn,  Henry,  and  Buck  upon  the 
bond  of  February  8,  1899.  The  declaration 
consisted  of  one  amended  count  setting  up 
the  facts  as  above  stated,  and  alleging  that 
the  decree  for  $25,526.25  rendered  by  the  cir- 
cuit court  of  Will  county  was  stlU  in  full 
force,  not  reversed,  appealed  from,  or  set 
aside.  Appellants  demurred  both  generally 
and  specially  to  the  declaration  as  amended,  , 


which  demurrer  was  overruled.  They  elect- 
ed to  abide  by  the  demurrer,  and  a  default 
nil  diclt  was  entered,  damages  assessed  by 
the  court,  and  Judgment  rendered  fw  the 
penalty  of  the  bond  In  debt  and  damages  in 
the  sum  of  $7,500  which  Judgment  has  been 
affirmed  by  the  Appellate  CSonrt,  and  a  fur- 
ther appeal  prosecuted  to  this  court. 

Frederick  A.  Hill  and  Donahoe,  McNangb- 
ton  ft  McKeown,  for  appellants.  J.  U 
O'Donnell  and  T.  F.  Donovan  (Ira  O.  Wood, 
of  counsel),  for  appellees. 

WILKIN,  J.  (after  stating  the  facta).    The 
first  question  is  aa  to  the  sufficiency  of  the 
amended  declaration.    It  is  insisted  that  the 
declaration  Is  double,  and  that  the  cause  of 
action  therein  stated  is  based  not  only  upon 
the  bond,  but  also  upon  the  Jadgmoit  ren- 
dered In  the  chancery  case.    Duplicity  in  a 
declaration  consists  In  Joining  In  one  and 
the  same  count  different  grounds  of  action  of 
different  natures,  or  of  the  same  nature,  to 
enforce  only  a  single  right  of  recovery.    Chi- 
cago West  Division  Railway  Co.  v.  Ingra- 
ham,  181  111.  859,  23  N.  B.  350.     We  do  not 
think  the  claim  of  duplicity  can  be  maintain- 
ed against  the  declaration  In  this  case.    It 
sets  out  the  bond  and  also  the  contract  which 
the  bond  was  g^iven  to  secure,  and  avers  a 
breach  of  that  contract    While  it  goes  far- 
ther, and  sets  out  the  pleading  and  decree 
In  the  chancery  case,  that  Is  not  done  for  tb«> 
purpose  of  setting  up  other  and  different 
causes  of  action  from  that  on  the  bond  and 
contract,  but  for  the  purpose  of  showing  that 
the  principals  on  the  bond  have  had  their 
day   In  court  and  the  damages   upon  the 
breach  have  been  established  at  least  against 
them.    It  would  clearly  not  be  sufficient  to 
set  up  the  bond  and  allege  nothing  as  to  the 
contract  or  the  breach  of  It    If  the  bond  had 
been  executed,  and  no  contract  entered  into 
for  the  performance  of  labor,  and  no  breach 
of  that  contract  there  could  have  been  no 
breach  of  the  bond,  and  so  the  declarafion 
properly  alleged,  not  only  the  execution  of 
the  bond  and  contract  and  the  subsequent 
breach  thereof,  but  also  that  the  damages 
under  the  breach  had  been  established  and 
adjudicated  as  against  the  principals  In  the 
bond.    The  proceedings  in  the  chancery  case 
are  set  out  possibly  with  greater  fullness 
than  was  actually  necessary,  but  the  declara- 
tion, taken  as  a  whole,  is  directly  upon  the 
bond  and  for  the  breach  of  the  contract  and 
was  therefore  not  double,  and  the  court  com- 
mitted no  error  In  so  holding.    The  contract 
provided  that  Regan  and  Qulnn  should  main- 
tain  on   the   work   sufficient   material  and 
workmen    to   perform   in    each   and  every 
month  the  full  pro  rata  part  of  the  woit, 
and  that  upon  notice  from  Heldmaler  that 
there  was  not  a  sufficient  nmnber  of  men  or 
machinery  upon  the  work,  Regan  and  Qulnn 
would  forthwith  Increase  the  force  or  ma- 
chinery.   It  Is  insisted  that  this  notice  was 
a  condition  precedent  to  declaring  the  con- 
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tract  forfeited,  and  the  declaration  should  al- 
lege the  giving  of  such  notice,  and  In  the  ab- 
sence of  such  averment  the  declaration  Is 
subject  to  general  demurrer.  As  we  before 
said,  the  declaration  sets  up  the  bond,  contract 
and  chancery  proceeding.  In  the  latter  the 
cross-bill  alleged  that  Regan  and  Qulnn  were 
repeatedly  notlQed  in  writing  that  the  work 
was  not  being  done  according  to  the  contract, 
and  they  were  requested  to  provide  jnore 
men  and  equipment,  which  they  failed  to  do, 
and,  as  a  result,  Heldmaler  took  possession 
of  the  work.  The  decree  found  the  specific 
allegations  of  the  bill  to  be  true  as  therein 
specified,  and  made  specific  findings  thereon. 
These  allegations  and  findings  were  set  up 
in  full  in  the  declaration  In  this  case,  and 
constituted  a  sufllclent  allegation  as  to  no- 
tice to  Regan  and  Qulnn  to  comply  with  the 
terms  of  the  contract  The  sureties  on  the 
bond  were  not  entitled  to  any  notice.  The 
contract  merely  provided  for  notice  to  the 
principals.  The  bond  said  nothing  about  no- 
tice^ but  the  sureties  therein  bound  them- 
selves  to  respond  to  any  damages  for  the 
breach  of  the  contract  It  Is  again  Insisted 
that  If  it  was  intended  to  state  a  cause  of 
action  in  the  declaration  by  setting  out  the 
proceedings  and  decree  in  the  chancery  suit 
such  statement  is  defective,  for  the  reason 
tliat  it  does  not  allege  that  the  decree,  at 
the  time  this  suit  was  commenced,  had  not 
been  performed  and  was  unpaid.  As  before 
said,  the  cause  of  action  was  not  upon  the 
decree  but  upon  the  bond,  and  the  chancery 
proceeding  was  set  up  only  for  the  purpose 
of  showing  that  the  principals  on  the  bond 
had  been  heard  or  had  an  opportunity  of  be- 
ing heard  In  court,  and  judgment  had  been 
rendered  against  them.  But  even  If  this  was 
not  true,  the  declaration  alleged  that  the  de- 
cree was  In  full  force  and  effect  not  reversed, 
appealed  from,  or  set  aside.  This  statement 
was  equivalent  to  an  allegation  that  the  de- 
cree had  not  been  performed  or  paid.  11  En- 
cy.  of  PI.  &  Pr.  1145. 

To  the  amended  declaration  appellants  de- 
murred, which  demurrer  was  overruled. 
They  elected  to  stand  by  the  demurrer,  and 
judgment  was  entered  against  them.  For 
the  purpose  of  proving  the  amoimt  due  upon 
the  bond,  and  for  which  judgment  should  be 
rendered,  appellee  offered  in  evidence  the  de- 
cree in  the  chancery  case  which  formed  the 
basis  of  the  judgment  It  is  earnestly  in- 
sisted by  appellants  that  while  the  decree 
might  liave  been  a  sufficient  basis  for  a  judg- 
ment against  the  principals  on  the  bond  it 
was  not  sufficient  as  against  the  sureties,  for 
the  reason  that  they  were  not  parties  to  the 
decree,  were  not  bound  thereby  and  never  had 
their  day  In  court  on  that  issue.  This  raises 
the  question  to  what  extent  a  judgment 
against  the  principal  may  be  introduced  in 
evidence  against  sureties  and  how  far  it  is 
binding  against  them.  This  has  been  a  mat- 
ter of  discussion  before  the  various  courts  of 
this  and  other  countries,  and  there  seems  to 


be  more  or  less  conflict  of  opinion  on  the  sub- 
ject Some  courts  hold  that  a  judgment 
against  the  principal  Is  prima  facie  evidence 
against  the  surety,  but  they  differ  as  to  the 
character  of  the  proof  required  to  overcome 
.  the  prima  facie  case,  some  announcing  the 
rule  to  be  that  to  avoid  the  effect  of  the  judg- 
ment the  surety  must  show  fraud,  collusion, 
mistake,  or  payment;  others,  that  the  surety 
has  the  right  to  go  behind  the  judgment 
against  the  principal  and  make  any  defense 
to  it  which  he  might  have  made  If  he  had 
been  a  party  to  the  suit;  still  others  hold 
that  the  judgment  Is  conclusive  evidence 
against  the  surety.  But  the  cases  are  dis- 
tinguishable from  ordinary  cases  In  that  the 
contract  of  the  surety  obligates  hlin  to  be 
responsible  for  the  result  of  a  suit  against 
his  principal,  or  where  he  has  been  privy  to 
the  suit  against  the  principal  by  notice  and 
has  been  given  an  opportunity  to  defend 
himself.-  For  a  citation  of  authorities  as  to 
these  different  rules,  see  Grommes  v.  St  Paul 
Trust  Co.,  147  111.  634,  35  N.  E.  820,  37  Am. 
St  Rep.  248.  In  the  American  and  English 
Encyclopedia  of  Law  (volume  27,  p.  455)  the 
rule  Is  announced  as  follows :  "It  is  generally 
held  that  a  judgment  against  a  principal 
is  not  conclusive,  but  only  prima  fade  evi- 
dence against  his  surety  to  show  a  breach  of 
contract  and  liability  tmless  the  condition  of 
the  bond  makes  it  conclusive." 

This  court  on  several  occasions  since  the 
decision  In  the  Grommes  Case  has  been  called 
upon  to  announce  the  rule.  In  Wanack  v. 
People,  187  111.  116,  58  N.  E.  242,  a  judgment 
had  been  rendered  against  a  saloon  keeper 
and  the  owner  of  the  building,  under  the 
dramshop  act,  for  causing  the  death  of  one 
John  Alexander.  Suit  was  subsequently 
brought  upon  the  bond  of  the  saloon  keeper, 
and  the  question  was  as  to  the  extent  to 
which  the  judgment  against  the  saloon  keeper 
and  owner  of  the  building  was  evidence 
against  bondsmen.  On  page  122  of  187  111., 
page  244  of  58  N.  E.,  we  said:  "The  rule 
seems  to  be  well  settled  that  a  judgment 
against  the  principal  upon  official  bonds  and 
bonds  by  parties  to  suits,  and  proceedings  In 
court  or  relating  to  the  result  of  a  suit  or 
proceediJag,  is  conclusive  uiion  the  surety. 
Whether  or  not  the  same  rule  applies  In  suits 
upon  bonds  like  the  one  here  Involved  the  au- 
thorities are  not  altogether  harmonious ;  but 
we  think  the  weight  of  authority  and  sound 
reasoning  Is  In  favor  of  the  proposition  that 
a  judgment  against  the  principal,  especially 
where  the  surety  has  been  notified  and  had 
an  opportunity  to  defend,  is  prima  facie  evi- 
dence as  to  the  amount  of  damages  in  a  suit 
against  the  surety."  In  Meyer  v.  Purcell,  214 
111.  62,  73  N.  E.  392,  we  said  (page  64  of  214 
111.,  page  892  of  73  N.  E.) :  "Where  a  person 
is  responsible  over  to  another,  and  he  Is  noti- 
fied of  the  pendency  of  a  suit  involving  the 
subject-matter  of  the  indemnity,  his  liability 
will  be  fixed  and  determined  by  the  judgment 
rendered  therein,  and  notice  to  him  will  be 
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Implied  where  he  has  knowledge  of  the  pend- 
ency of  the  suit  and  participates  In  the  de- 
fense thereof."  To  the  same  effect,  see  Dren- 
nan  t.  Bunn,  124  111.  175,  16  N.  E.  100,  7  Am. 
St  Rep.  354.  From  these  authorities  we 
think  the  rule  In  this  state  Is  that,  where  the 
sureties  have  had  notice  of  the  pendency  of 
the  suit,  the  Judgment  rendered  against  the 
principal  is  prima  fade  evidence  against  the 
sureties. 

It  is  Insisted,  however,  by  appellants,  that 
the  cases  thus  cited  are  each  upon  a  different 
state  of  facts  from  this  case,  and  that  tho^e 
cases  do  not  announce  the  rule  which  should 
be  applied  here.  It  is  true,  the  cases  cited 
are  not  exactly  similar  in  their  facts  to  the 
one  at  bar,  but  we  think  they  announce  cor- 
rect principles  which  should  govern  this  case. 
The  record  in  the  chancery  case  shows  that 
the  sureties  on  the  bond  were  made  parties 
defendant  to  the  cross-bill  of  Heldmaler. 
Summons  was  issued  against  them  and  they 
appeared  In  court  and  filed  a  demurrer  to 
the  cross-bill,  and  the  suit  was  subsequently 
dismissed  as  to  them.  This  was  sufficient 
notice  to  give  them  an  opportunity  to  defend 
In  that  suit  if  they  saw  fit.  The  crossbill  set 
up  the  bond  and  contract  and  alleged  a  breach. 
The  sureties  knew,  or  were  chargeable  with 
knowledge,  that  if  Judgment  was  rendered 
against  the  principals  they  would  be  liable 
on  their  bond  for  the  payment  of  the  same 
to  the  extent  of  the  amount  therein  named. 
If  they  had  any  defense  it  was  their  duty 
to  appear  and  protect  their  rights.  When 
they  demurred  to  the  amended  declaration  in 
this  case  and  the  same  was  overruled  they 
saw  fit  to  stand  by  their  demurrer,  and  the 
decree  in  the  chancery  case  was  prima  facie 
evidence  of  the  amount  due  upon  the  bond  as 
against  the  sureties,  and  the  circuit  court 
committed  no  error  in  so  holding. 

We  find  no  reversible  error,  and  the  judg- 
ment will  be  affirmed. 

Judgment  affirmed. 


(226  III.  120) 

REDMOND  et  al.  r,  CASS  et  al. 

(Supreme  Conrt  of  Illinois.    Feb.  21,  1907. 
Rehearing- Denied  April  8,  1907.) 

1.  Mines  and  Minino— Convbtances— Qui- 
KTiNQ  TiTLB— Dbfkhbb— Want  or  Eqcitt. 
The  owner  of  the  entire  estate  In  land 
made  two  deeds  of  the  coal  and  minerals  under 
the  land  to  the  same  grantee,  one  a  qiiitclaim 
deed  and  the  other  a  warranty  deed.  In  recit- 
ing the  consideration  the  quitclaim  omitted  the 
word  "dollars."  The  grantee  executed  a  trust 
deed  which  was  subseqnentiy  foreclosed  and  a 
master's  deed  made  to  the  original  grantor.  In 
the  trnst  deed,  bill  to  foreclose,  and  deed  found- 
ed thereon,  the  property  was  described  as  the 
Interest  derived  under  the  quitclaim  deed.  The 
heirs  of  the  original  grantor  conveyed  the  land 
to  plaintiff's  grantor,  and  plaintiff  and  his 
grantor  were  in  actual  possession  for  more  than 
25  years.  Defendant  claimed  title  to  the  coal 
and  minerals  under  a  deed  from  the  heirs  of 
the  oripinnl  grantoe:  that  the  qnitclalm  con- 
veyed no  title  bpontise  no  consideration  was  ex- 
pressed; tliat  the  trust  deed  and  master's  deed 


conveyed  only  the  title  eonveyefl  by  the  quit- 
claim, which  was  no  title;  that  the  warranty 
deed  did  convey  title  to  the  coal  and  minerals, 
and,  having  been  severed  from  the  land  by  that 
deed,  possession  of  the  surface  was  not  poesea- 
sion  of  the  coal  and  minerals.  Neither  defend- 
ant nor  those  under  whom  he  claimed  were  ever 
in  possession  of  ttie  land,  and  nothing  was  done 
in  the  way  of  mining  coal,  and,  though  tiie  war- 
ranty deed  waa  made  nearly  37  years  before  the 
bill  was  filed,  the  coal  and  minerals  were  never 
severed  from  the  surface  for  the  purpose  of 
taxation,  nor  had  defendant  or  those  under 
whom  he  claimed  ever  paid  any  taxes  on  the 
same.  Held,  that  defendant's  claim  to  the  coal 
and  minerals  was  without  eqni^. 
2.  Same— MoBTOAQES— Pbopebtt    Mobtoaoeo 

—Title  of  -Mobtoaqob. 

The  owner  of  the  entire  estate  in  land 
made  two  deeds  of  the  coal  and  minerals  under 
the  land  to  the  same  grantee,  one  being  a  qnit- 
claim  and  the  other  a  warranty  deed.  The 
grantee  executed  a  trust  deed  in  which  the  prop- 
erty was  described  as  the  right  and  interest 
derived  by  the  grantor  therein  under  the  quit- 
claim. In  addition  the  trust  deed  mentioned 
other  deeds  of  conveyance,  and  purported  to 
convev  the  title  derived  under  those  deeds,  and 
contained  the  clause :  Meaning  hereby  to  grant 
to  the  party  of  the  second  part  all  and  every 
right  and  property  in  or  in  respect  to  coal  and 
other  mineral  heretofore  granted  to  the  first 
party  by  the  grantors  in  said  deeds  or  any  of 
them.  Held,  that  the  trust  deed  conveyed  the 
title  of  the  grantor  derived  under  the  warranty 
deed. 
8.  Deeds  —  Ck)N8iDBBATion— NxoESsrrr— Bab- 

OAIN  AND  Sale  of  Deed. 

A  deed  of  bargain  and  sale  is  effective  xm- 
der  the  statute  of  uses  and  nothing  will  pass 
by  such  a  deed  without  a  consideration. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  16,  Deeds,  {§  23,  41.] 

4.  Etidbncb  — Pabol  Evidence  —  SHOWiRe 
Want  of  Considebation  —  Wabbantt 
Deed. 

Where  a  warranty  deed  ftdly  states  a  eoa> 
slderation,  the  recital  cannot  be  contradicted  bjr 
parol  for  the  purpose  of  maidng  the  deed  nnu 
and  void. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Di^ 
vol.  20,  Evidence,  {§  1981-1989.] 

5.  MOBTOAOKS  —  FOSEOLOSUBK  OF  AcnOIl  — 

Salb— Vaoatino  Saus— Laches. 

Parties  to  a  bill  to  foreclose  a  trnst  deed 
or  those  claiming  under  them,  after  a  delay  of 
30  years,  during  which  time  the  grantee  and  hia 
heirs  and  their  grantees  have  been  in  possession 
under  the  deed  executed  on  the  foreclosure  sa]& 
are  not  entitled  to  have  the  sale  declared  void 
for  the  reason  that  the  report  cf  sale  waa  never 
approved  by  the  court. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  8  1542.] 

Appeal  from  Circuit  Court,  Vermilion  Coon- 
ty;    E.  R.  B.  Kimbrongh,  Judge. 

Bill  to  quiet  title  by  Charles  W.  Caas  and 
others  against  John  O.  Redmond  and  otbo*. 
From  a  decree  for  plaintiffs,  defendants  John 
O.  Redmond  and  Agnes  M.  Vandersteen  i^ 
peal.    Affirmed. 

William  L.  Cnndiff,  J.  B.  Mann  and  H.  B. 
Martin,  for  appellants.  O.  M.  Jones  and  Bear 
rick  &  Meeks,  for  appellees. 

CABTWRIOHT,  J.  Upon  a  bill  filed  br 
appellees  alleging  that  they  were  the  OYraaa 
In  fee  simple  of  the  W,  %  of  the  N.  W.  % 
of  section  32,  town  19,  range  12,  In  Vermilion 
county,  and  asking  to  have  the  title  quieted 
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and  clouds  remoyed  therefrom,  the  circuit 
court  found  that  they  were  owners  In  fee 
simple  of  said  lands  and  that  the  claims  o< 
the  several  defendants  were  clouds  upon  their 
tltl&  A  decree  was  entered  quieting  the  title 
and  enjoining  the  defendants  from  asserting 
any  right,  title,  inter^t,  equity,  claim,  or  es- 
tate in  or  to  said  lands.  The  appellants, 
John  G.  Redmond  and  Agnes  M.  Vandersteen, 
with  others,  were  defendants,  and  they  alone 
appealed  from  the  decree. 

Appellees  and  their  grantor  bad  been  In  the 
actual  adverse  possession  of  the  premises 
more  than  25  years  under  coovqrances  pur- 
porting to  vest  the  title  In  tbem,  and  appel- 
lees claimed  title  by  virtue  of  such  convey- 
ances and  under  the  statutes  of  limitation  of 
20  years  and  7  years  respectively.  The  appel- 
lants by  their  answers  denied  that  they  claim- 
ed, or  ever  bad  claimed,  any  interest  In  the 
surface  of  tbe  land,  but  Redmond  claimed  an 
undivided  ^»/-n  and  Agnes  M.  Vandersteen 
claimed  an  undivided  Vi4  of  the  coal  and 
mineralB  underlying  the  land,  under  a  deed 
from  the  widow  and  heirs  of  John  Fanlds, 
deceased,  dated  September  22,  1903,  to  Red- 
mond, and  a  warranty  deed  from  Thomas  A. 
Taylor  to  John  Faulds,  dated  October  3, 1867. 
They  contended  that  the  title  to  the  coal  and 
minerals  was  separated  from  the  title  to  tbe 
surface  by  the  deed  of  Taylor,  and  that  the 
two  estates  were  never  reunited,  so  that  mere 
possession  of  the  surface  did  not  carry  with 
it  possession  of  the  coal  and  minerals. 

Thomas  A.  Taylor  was  the  owner  of  the 
entire  estate  In  the  land,  including  both  the 
surface  and  the  coal  and  minerals  thereunder, 
and  on  October  8, 1867,  he  made  two  deeds  to 
John  Faulds  of  the  coal  and  minerals  under 
tbe  lands— one  a  quitclaim  deed,  recorded 
October  7, 1867,  In  Book  9,  at  page  314,  In  tbe 
office  of  the  recorder  of  Vermilion  county, 
and  the  other  a  warranty  deed.  Tbe  deeds 
were  acknowledged  on  the  day  of  their  date, 
and  there  is  no  evidence  as  to  wbich  one  was 
made  first.  None  of  the  witnesses  could  rec- 
ollect that  two  deeds  were  made  or  that  there 
was  any  reason  for  making  two.  In  recit- 
ing a  consideration  tbe  quitclaim  deed  omit- 
ted the  word  "dollars,"  and  the  consideration 
was  stated  as  follows:  "For  and  in  considera- 
tion of  two  thousand  three  hundred  twenty  In 
hand  paid."  The  warranty  deed  recited  a 
consideration  of  "two  thousand  three  hun- 
dred twenty  ($2,320)  dollars  in  hand  paid." 
The  quitclaim  deed  conveyed  all  tbe  coal  and 
minerals  under  the  land  belonging  to  the 
grantors  in  several  sections,  including  sec- 
tion 32,  and  the  warranty  deed  conveyed  the 
coal  and  minerals  under  this  and  other  tracts 
which  were  described  therein.  On  August  20, 
18C8,  John  Faulds.  the  grantee  In  said  deeds, 
and  Annie  Faulds,  his  wife,  executed  a  trust 
deed  to  George  L.  Paddock  to  secure  the  note 
of  John  Faulds  for  $7,319.  On  October  18, 
18C9,' Paddock  executed  a  rele.isc;  of  the  trust 
deed,  which  was  filed  for  record  ilay  23,  lt72. 
Shftrtly  thereafter,  on  July  25,  1872,  a  bill 


was  filed  in  the  United  States  Circuit  Court 
for  the  Southern  District  of  Illinois  by  Joseph 
G.  English,  as  assignee  of  Harv^  Sandusky, 
a  bankrupt,  against  Jolm  Faulds,  Annie 
Faulds,  Paddock,  and  others,  to  set  aside  the 
release  and  foreclose  the  trust  deed.  Pad- 
dock and  John  and  Annie  Faulds  appeared 
and  answered.  On  July  li,  1874,  a  decree 
was  entered  setting  aside  tbe  release,  fore- 
closing the  trust  deed  and  ordering  the  mas- 
ter in  chancery  to  sell  the  premises  without 
redemption  unless  tbe  amount  due  on  the  note 
and  trust  deed  should  be  paid  within  six 
mouths,  and  upon,  such  sale  being  made  to 
execute  a  deed  to  the  purchaser  or  purchas- 
ers. On  September  26,  1874,  a  sale  of  the 
premises  was  made  to  Thomas  A.  Taylor,  and 
two  days  afterward  the  master  filed  his  re- 
port of  said  sale.  On  October  8,  1874,  tbe 
master  executed  a  deed  iu.pursuaace  of  the 
decree  and  sale.  On  January  14,  1877,  the 
heirs  of  Thomas  A.  Taylor  executed  a  deed 
to  Cynthia  E.  Smith  purporting  to  convey  the 
land  without  any  reservation.  On  February 
26,  1896,  Cynthia  £.  Smith  and  husband  con- 
veyed the  premises  to  appellees.  On  July  15, 
1901,  tbe  heirs  of  John  Faulds,  except  the  in- 
fant children  of  Annie  Faulds,  one  of  his 
daughters,  executed  a  quitclaim  deed  of  all 
their  right,  title,  and  Interest  in  the  coal  and 
minerals  underlying  any  and  all  lands  in 
Vermilion  and  Champaign-  counties  to  Red- 
mond, and  on  March  9,  1905,  Redmond  con- 
veyed an  undivided  i/i«  interest  in  said  coal 
and  minerals  to  Agnes  M.  Vandersteen.  On 
April  10,  1905,  the  bill  in  this  case  was  filed, 
by  which  tbe  appellees  sought,  among  other 
things,  to  have  the  deeds  to  the  appellants 
set  aside  and  declared  clouds  upon  their  title. 
The  claim  of  the  appellants  rests  on  these 
propositions:  First,  that  the  quitclaim  deed 
from  Taylor  to  Faulds  conveyed  no  title  be- 
cause no  consideration  was  expressed  there- 
in :  second,  that  the  trust  deed  from  Faulds 
to  Paddock  did  not  convey  any  greater  inta> 
est  in  the  coal  and  minerals  than  the  Inter- 
est conveyed  by  said  quitclaim  deed;  third, 
that  the  decree  entered  on  the  foreclosure  of 
tbe  trust  deed  ordered  a  sale  only  of  the  titie 
conveyed  by  said  quitclaim  deed,  which  was 
no  title ;  fourth,  that  the  deed  of  the  master 
to  Taylor  did  not  convey  any  greater  interest 
than  that  conveyed  by  the  quitclaim  deed ; 
fifth,  that  the  deed  of  tbe  master  was  void, 
for  tbe  reason  that  his  report  of  sale  was 
never  approved  by  the  court ;  sixth,  that  the 
title  to  tbe  coal  apd  minerals  having  been  sev- 
ered from  the  surface  by  the  warranty  deed 
of  Taylor  to  Faulds,  and,  having  nevw  been 
reunited  with  the  title  to  the  surface,  the  pos- 
session by  appellees  of  tbe  B,urface  was  not 
a  possession  of  tbe  coal  and  minerals,  and 
therefore  no  title  was  acquired  under  any 
statute  of  limitations ;  seventh,  that  tbe  war- 
ranty deed  from  Taylor  to  Faulds,  executed 
On  the  same  day  as  the  quitclaim  deed,  did 
convey  titie,  and  that  appellants  are  the  own- 
ers of  that  title  by  a  connected  chain  through 
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the  deed  from  tbe  heirs  of  Faolds  to  Red- 
mond and  the  deed  from  Redmond  to  Agnes 
M.  Vandersteen. 

There  Is  no  equity  wbateTer  In  any  claim 
of  tbe  appellants.  Neither  they  nor  Faulds 
nor  his  heirs  were  ever  la  possession  of  the 
lands  or  tbe  coal  or  minerals.  Nothing  was 
ever  done  on  tbe  land,  in  tbe  way  of  mining 
coal  or  prospecting  for  it,  with  tbe  design  of 
talcing  coal  or  minerals  from  it,  and,  although 
the  deed  to  Faulds  was  made  nearly  37  years 
before  thte'blll  in  this  case  was  filed,  the  coal 
and  minerals  were  never  severed  from,  the 
surface  for  the  purpose  of  taxation,  and  nlei- 
ther  appellants  nor  Faulds  nor  his  heirs  ever 
paid  any  taxes  on  the  same.  The  whole  claim  of 
appellants  rests  on  tbe  accidental  omission 
of  tbe  word  "dollars"  from  one  of  tbe  deeds. 
We  never  heard  of  a  claimant  who  succeeded 
In  a  court  of  eguity  on  such  a  claim,  and 
probably  there  never  will  be  one.  There  is 
not  only  a  want  of  equity  in  the  claim  of  ap-' 
pellants,  but  we  are  also  of  the  opinion  that 
it  has  no  legal  foundation.  In  the  trust  deed 
of  Faulds,  the  bill  to  foreclose,  the  subsequent 
decree,  the  sale,  and  the  master's  deed,  tbe 
property  was  described  as  tbe  right,  interest, 
estate,  and  property  of  John  Faulds  and  An- 
nie Faulds  derived  under  and  by  virtue  of  the 
deed  from  Thomas  A.  Taylor  and  wife,  re- 
corded In  the  office  of  the  recorder  of  deeds 
In  Book  9,  at  page  S14,  and  that  was  the  quit- 
claim deed  in  which  the  omission  occurred. 
The  appellants  argue  that  no  title  was  con- 
veyed by  that  deed  for  want  of  a  considera- 
tion expressed  in  the  deed,  and  therefore 
nothing  was  conveyed  by  the  trust  deed  or 
the  subsequent  proceedings  and  master's  deed, 
but  that  the  warranty  deed,  made  the  same 
day,  did  convey  an  independent  title  to 
Faulds,  which  baa  passed  to  them.  Faulds 
and  wife  executed  tbe  trust  deed  purporting 
to  convey  a  title  derived  through  the  quit- 
claim deed,  which  on  its  face  purported  to 
convey  title,  and  the  trust  deed  contained 
full  covenants  warranting  such  title.  But, 
in  addition  to  that,  tbe  trust  deed  conveyed 
every  title  which  bad  been  before  that  time 
granted  to  John  Faulds  by  Taylor.  Tbe  trust 
deed  mentioned  other  deeds  of  conveyance 
and  purported  to  convey  the  title  and  estate 
derived  under  those  several  deeds,  and  this 
clause  followed:  "Meaning  hereby  to  grant 
to  the  said  party  of  tbe  second  part,  among 
other  things  hereby  conveyed,  ail  and  every 
right  and  property  in  or  in  respect  to  coal 
and  other  mineral  heretofore  granted  to  the 
said  John  Faulds  in  said  county  of  Vermilion 
by  the  said  grantors  in  said  deeds,  or  any  of 
them."  Tbe  deed  of  Thomas  A.  Taylor  and 
wife  recorded  in  Book  9  of  deeds,  at  page  314, 
was  specifically  mentioned,  but  by  this  sweep- 
ing clause  every  right  in  respect  to  coal  and 
minerals  that  bad  been  granted  by  Taylor 
and  wife  was  conveyed  by  the  trust  deed. 
The  warranty  deed  conveyed  the  title  if  tbe 
quitclaim  did  not,  and  that  title  was  conveyed 
by  the  trust  deed. 


Appellees  were  permitted  to  Introduce  evi- 
dence against  the  objectiim  of  appellants 
that  no  consideration  was  in  fact  paid  for  tlie 
execution  of  the  warranty  deed,  and  witnesses 
In  their  behalf  testified  that  no  considera- 
tion was  paid  either  for  that  deed  or  the  quit- 
claim deed.  Counsel  for  appellants  assign  for 
error  the  admission  of  that  evidence  as  to 
tbe  warranty  deed.  We  are  not  able  to  dis- 
cover upon  what  theory  it  was  offered  or  ad- 
mitted, since  counsel  for  both  parties  now 
say  in  their  briefs  that  the  fact  that  there 
was  no  consideration  cannot  be  shown  to  af- 
fect the  legal  import  of  a  deed,  and  cite  the 
same  authority  to  that  effect.  Wbatever  dif- 
ference existed  on  that  subject  seems  to  have 
disappeared,  and  the  only  question  is  wbeths' 
tbe  decree  should  be  reversed  for  ttuit  error. 
A  consideration  is  essentia]  to  a  conveiyance 
which  is  operative  under  the  statute  of  uses, 
since  a  use  cannot  be  raised  without  a  sof- 
flcient  consideration.  A  deed  of  bargain  and 
sale,  such  as  the  warranty  deed  in  this  case, 
is  ettective  under  the  stalmte  of  uses,  aad 
nothing  will  pass  by  such  a  deed  without  a 
considers tionj  2  Blackstone's  Com.  330; 
Sheppard's  Touchstone,  610;  13  Qyc.  541;  9 
Am.  ft  Bng.  Ency.  of  Law  (2d  Ed.)  102.  At 
common  law  it  was  not  essential  that  the  con- 
sideration should  be  expressed  in  tbe  deed. 
In  Sheppard's  Touchstone,  p.  510,  after  stat- 
ing that  the  consideration  is  not  material  in 
cases  where  uses  pass  by  way  of  transmuta- 
tion of  possession,  the  rule  as  to  deeds  of  bar- 
gain and  sale  is  stated  as  follows :  "Yet  in 
bargains  and  sales,  and  covenants  to  stand 
seised  to  uses,  it  is  otherwise,  for  there  con- 
sideration is  so  necessary  that  nothing  will 
pass,  neither  will  any  use  rise,  without  a  con- 
sideration— I.  e.,  some  matter  that  may  b6  a 
cause  or  occasion  meritorious,  which  amonnt- 
eth  to  a  mutual  recompense  in  deed  or  in  law 
— which  must  be  expressed  or  implied  in  the 
deed  whereby  the  use  is  created  or  else  gnp- 
plied  by  averment  and  proof.  For,  howso- 
ever in  tbis  case  an  averment  sliall  not  tte  al- 
lowed and  taken  against  a  deed  that  there 
was  no  consideration  given  when  there  is  an 
express  consideration  upon  the  deed,  yet 
when  tbe  deed  expresseth  no  consideration, 
or  saith  'for  divers  good  consideration,''  or 
the  like,  there  an  averment  of  a  good  con- 
sideration given  shall  be  received,  for  this  is 
an  averment  that  may  stand  with  the  deed, 
and  without  consideration  enrollment  (of  a 
bargain  and  sale)  will  not  help."  Where  no 
consideration  is  expressed  in  a  deed  of  bar- 
gain and  sale  extrinsic  evidence  is  admissible 
to  show  the  consideration.  6  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  766.  In  CatUn  Coal 
Co.  V.  Lloyd,  180  111.  398,  64  N.  B.  214,  72 
Am.  St  Rep.  216,  the  right  to  prove  a  con- 
sideration not  expressed  was  implied,  and  it 
was  held  that  the  deed  in  that  case,  being 
without  consideration  to  support  it,  eltlier 
expressed  on  its  face  or  proved  by  otiier 
evidence,  was  Insufficient  to  convey  title. 
Whether  the  record  of  a  deed  which  requires 
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a  consideration  wonld  operate  as  notice  If 
none  is  expressed  is  not  involved  in  tbls  case. 
The  statement  of  the  consideration  in  the 
qnltclaim  deed  was  incomplete,  and  parol  evi- 
dence would  have  been  admissible  to  show 
actual  consideration,  if  a  consideration  is 
necessary  in  a  deed  of  that  kind.  It  is  not 
every  deed  that  requires  a  consideration  to 
make  it  operative.  A  deed  by  a  master  or 
other  oflScer  nnder  a  decree,  which  is  in  the 
nature  of  a  quitclaim  deed,  passes  such  in- 
terest as  belongs  to  the  party  In  whose  behalf 
it  Is  made  and  requires  no  consideration. 
Whether  this  deed  required  a  consideration 
is  not  decided.  The  warranty  deed  fully  stat- 
ed the  G<msIderation,  and  the  recital  could 
not  be  contradicted  by  parol  for  the  purpose 
of  making  the  deed  null  and  void.  Kimball 
▼.  Walker,  80  III.  482;  Illinois  Central  Ins. 
Oo.  .T.  Wolf,  87  111.  864,  87  Am.  Dec.  251.  In 
actions  for  breaches  of  covenants  and  the 
like,  where  the  evidence  Is  not  offered  to  vary 
the  I^:al  import  of  the  deed  or  Impair  its 
effect  as  a  conveyance,  proof  as  to  the  actual 
oonsideration  may  be  made.  Howell  v. 
Moores,  127  111.  67,  19  N.  E.  86S.  The  evi- 
dence that  there  was  no  consideration  for  the 
warranty  deed  was  not  competent,  but  the 
case  -was  decided  correctly  on  other  grounds, 
and  it  will  be  presumed  that  the  court  ignor- 
ed the  incompetent  evidence.  The  two  deeds 
of  Fanlds  were  made  and  acknowledged  the 
same  day  and  are  presumed  to  have  been 
delivered  at  that  time.  In  the  absence  of 
evidence  to  the  contrary,  the  presumption  Is 
that  the  warranty  deed  was  delivered  on  the 
day  of  its  date.  Deiniuger  v.  McConnel,  41 
III.  227;  Jayne  T.  Gregg,  42  IlL  418;  Blake 
T.  Fash,  44  111.  302;  Hardin  t.  Osborne,  60 
111.  93;  Hardin  v.  Crate,  78  111.  533;  Smiley 
V.  Fries,  104  111.  416;  Walker  T.  Doane,  131 
111.  27,  22  N.  E.  1006;  Lake  Erie  &  Wiestem 
R.  R.  Co.  V.  Whltham,  155  111.  614,  40  N.  E. 
1014,  28  L.  R.  A.  612,  46  Am.  St  Rep.  866. 
Whether  the  qnltclaim  deed  conveyed  title  or 
not,  the  warranty  deed  was  effective  for  that 
purpose  and  the  title  thereby  conveyed  was 
afterward  conveyed  by  the  trust  deed. 

John  Faulds,  Annie  Faulds,  and  Paddodc 
were  all  defendants  to  the  bill  for  the  forclos- 
ure  of  the  trust  deed,  and  they  appeared  and 
answered.  The  decree  directed  a  sale  of  the 
property  without  redemption  and  the  execu- 
tion of  a  deed  to  the  purchaser.  The  sale 
was  made,  a  report  of  the  sale  was  filed,  the 
deed  was  executed,  and  the  grantee  and  those 
claiming  under  him  have  been  in  possession 
ever  since.  A  purchaser  at  a  sale  which  has 
not  been  confirmed,  and  where  no  deed  has 
been  made,  acquires  no  title  and  Is  not  en- 
titled to  Insist  upon  a  conveyance  until  the 
sale  is  confirmed.  The  mere  acceptance  of.  a 
bid  conveys  no  title.  Hart  v.  Burch,  130  111. 
426,  22  X.  E.  831,  6  L.  R.  A.  371.  But  If  the 
terms  of  the  decree  have  been  complied  with, 
and  there  has  been  neither  fraud  nor  mis- 
take nor  illegal  practice,  the  purchaser  is 
oititled  to  a  deed.  Where  a  decree  authorizes 


the  making  of  a  deed,  and  It  has  been  made, 
it  is  legitimate  evidence  of  title.  Walker  v. 
Schum,  42  III.  462.  Under  the  circumstances 
of  this  case  appellants  cannot  now  be  heard 
to  say  that  there  was  any  irregularity  or  de- 
fect In  the  proceedings.  It  may  be  that  an 
order  of  sale  was  not  entered  through  some 
misprision  of  a  clerk,  but  whatever  the  rea- 
son was,  parties  could  not  be  permitted  to  lie 
by  for  30  years,  while  the  grantee  and  his 
heirs  and  their  grantees  have  been  in  posses- 
sion under  the  deed,  and  then  Insist  upon 
having  It  rejected  for  want  of  approval  of 
the  sale. 

The  decree  Is  affirmed. 

Decree  affirmed. 

(22t  III.  X«0) 

BAUM  ▼.  HABTMANN  et  al. 

(Supreme   Court   of  Illinois.     Feb.   21.   1907. 

Behearinif  Denied  April  4.  1907.) 

1.  GUABDIAN    AHD    WaBD— ACCOUNTINQ    AHD 

Settleuent — PBKSUMPnoRS— Btjbden     as 

Pkoof. 

Where  a  iraardian  is  the  parent  of  the 
ward,  a  transaction  between  them  entered  Into 
a  few  days  after  the  ward  has  attained  fall 
axe,  and  while  the  relation  of  xnardlan  and 
ward  oontinaps,  which  nrejndieially  affects  the 
interests  of  the  ward,  is  constmctively  fraud- 
ulent, and  the  guardian  baa  the  burden  of  prov- 
InK  that  the  transaction  proceeded  from  the 
Independent  and  uninfluenced  will  of  the  ward. 

fEid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25.  Guardian  and  Ward.  fS  306.  551.] 

2.  Saub. 

A  ward  a  few  days  after  attainini;  fall 
age  released  her  guardian  without  receiving 
anv  of  her  property.  The  ward  was  a  child  of 
the  iniardian.  who  had  defaulted.  The  pro- 
bate judge  advised  the  ward  of  the  effect  of  her 
giving  to  the  guardian  a  receipt  and  discharging 
him.  There  was  no  evidence  of  absence  of 
any  Infiaence  exercised  by  the  father  over  the 
ward  before  she  went  Into  the  presence  of  the 
judee.  Held  Insufficient  to  show  that  the 
ward's  release  was  the  result  of  her  uninflu* 
enced  will  essential  to  make  the  same  valid  as 
aealnst  the  guardian. 

FEd.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  25,  Guardian  and  Ward,  US  306,  551.] 

8.  Sams— LiABiuTiKs  or  Subeties  of  Guabd- 

lANS. 

Where  the  sureties  on  a  guardian's  bond 
were  not  misled  into  chanKing  their  position 
by  reason  of  an  alleged  settlement  between 
the  guardian  and  the  ward,  the  ward  on  setting 
aside  the  settlement  was  entitled  to  recover 
from  the  sureties  on  the  bond  the  amount  due 
her,  with  interest  from  the  time  It  was  received 
by  the  gaardian,  who  defaulted. 
4.  Bqutty  —  JuBiSDionoN  —  Retention  of 

Jttbisdiction  to  Give  Co]o>i.ete  Relief. 
Wliere  equity  obtains  jurisdiction  of  a 
suit  by  a  ward  to  set  aside  a  settlement  made 
between  her  and  her  fruardian  and  to  vacate 
the  order  of  the  probate  coart  aporovine  the 
guardian's  final  report  and  his  discharge  as 
guardian.  It  will  retain  jurisdiction  for  the 
purpose  of  dolne  complete  justice  between  the 
ward  and  guardian's  sureties,  made  parties  to 
the  suit. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  19,  Equity,  S§  104-114.1 

Error  to  Appellate  Court,  Fourth  District 

Suit  by  Maria  C.  Bnum  against  Bemhard 

Hortmann  and  others.  There  was  a  decree  of 


Digitized  by 


Google 


712 


80  NOBTHBASTBIBN  aEPOETBB. 


(DL 


the  Appellate  Conrt  (122  III.  App.  444)  afBrm- 
Ing  a  decree  dismissing  the  bill  for  want  of 
equity,  and  complainant  brings  error.  Be* 
rersed  and  remanded. 

Miller,  Winkelmann  &  Ogle,  for  plaintiff  In 
error.  L.  D.  Turner  and  Bartbel  ft  Klingel, 
for  defendants  in  error. 

VICKEBS,  J.  Maria  O.  Baum  filed  a  bill 
In  the  St  Clair  circuit  court  to  set  aside  an 
alleged  settlement  made  with  her  by  her 
father  as  her  guardian,  and  to  vacate  and 
annul  the  order  of  the  probate  court  of  St 
Clair  county  approving  his  final  report  ahd 
discharging  Simon  Baum  as  guardian.  Bern- 
hard  Hartmann  and  Jacob  Spies  were  sure- 
ties on  the  guardian  bond  of  Simon  Baum. 
Hartmann  and  the  administratrix  of  the  es- 
tate of  Jacob  Spies  were  made  parties  defend- 
ant to  the  bill,  in  which  was  a  prayer  for  an 
accounting  as  to  the  money  claimed  to  be 
due  com.plaInant,  and  that  a  decree  be  en- 
tered for  the  complainant  for  the  amount 
found  to  be  due  against  the  sureties  on  the 
guardian  twnd.  Answers  were  filed  by  the  de- 
fendants, and  the  cause  was  beard  upon  the 
bill,  answers,  replications,  and  proofs  heard 
in  open  court,  and  a  decree  entered  dismiss- 
ing the  bill  for  want  of  equity,  to  reverse 
which  a  writ  of  error  was  sued  otit  from  the 
Appellate  Court  for  the  Fourth  District 
The  Appellate  Court  affirmed  the  decree  of 
the  circuit  court  and  the  complainant  below 
has  sued  out  this  writ  of  error  to  bring  said 
decree  Into  review  before  this  court 

The  evidence  heard  shows  that  at  the  Au- 
gust term,  1894,  of  the  probate  court  of  St. 
Clair  county  Simon  Baum  was  appointed 
guardian  for  bis  two  minor  children,  Charles 
W.  Baum  and  Maria  C.  Baum,  and  that  he 
executed  the  usual  statutory  guardian  bond 
in  the  penal  sum  of  $6,800,  with  Bernhard 
Hartmann  and  Jacob  Spies  as  sureties,  and 
that  be  received  as  such  guardian,  soon  after 
bis  appointment,  the  sum  of  $3,400  which  his 
wards  inherited  from  their  mother's  father. 
It  is  not  controverted  that  Simon  Baum  in- 
vested bis  wards'  money  In  real  estate  and 
took  the  conveyance  to  himself,  personally. 
Simon  Baum  then  executed  a  mortgage  upon 
said  real  estate  to  the  sureties  on  his  guar- 
dian bond,  reciting  an  indebtedness  of  $3,400, 
but  It  is  admitted  that  the  mortgage  was 
merely  an  Indemnity  against  possible  liability 
on  the  guardian's  bond.  Plaintiff  In  error 
attained  her  majority  on  the  1st  day  of  June, 
1899.  She  was  then  working  out  In  St.  Louis. 
Her  father  wrote  her  a  letter  requesting  her 
to  come  to  Belleville,  which  she  did  on  the 
8th  day  of  June  and  her  father  met  her,  and 
she  executed  a  receipt  In  the  presence  of  the 
deputy  probate  cleric.  In  which  she  recited 
that  she  had  become  18  years  old  on  the  1st 
day  of  June,  1899,  and  that  she  had  made 
full  and  final  settlement  with  Simon  Baum, 
as  guardian,  since  she  had  arrived  at  said 
nge.  Sbe  acknowledged  the  receipt  of  $1,700 
iu  full  of  all  demands  against  her  guardian. 


and  entered  her  appearance  In  the  matter  of 
his  application  for  final  discharge.  Her  fa- 
ther did  not  pay  her  on  that  day,  or  at  any 
other  time,  the  $1,700,  or  any  part  of  tt  It 
Is  not  pretended  that  plaintiff  In  error  receiv- 
ed any  consideration  whatever  for  the  execu- 
tion of  said  receipt  After  the  execution  of 
the  receipt  plaintiff  In  error  and  her  father 
went  before  the  probate  Judge,  and  after  some 
conversation  between  the  parties,  In  wbidi 
the  plaintiff  in  error  told  the  Judge  that  she 
had  not  been  paid  anything,  an  order  was  en- 
tered approving  the  report  and  dlachaiging 
the  guardian  as  to  plaintiff  in  error. 

The  Judge  of  the  probate  court  testified,  on 
behalf  of  the  defendants  in  error,  that  plain- 
tiff in  error  admitted  In  his  presence  that  she 
had  signed  the  receipt  and  that  it  was  his 
impression  that  she  said  she  understood  it 
He  testified  that  he  explained  to  her  the- na- 
ture of  the  receipt  and  the  entry  of  appea^ 
ance.  He  said  that  It  Is  his  recollection  that 
there  was  something  said  about  a  note,  bnt 
he  does  not  say  that  any  note  was  given.  In 
his  testimony  the  Judge  says:  That  both 
plaintiff  In  error  and  her  father  became  great- 
ly excited,  and  that  plaintiff  In  error  Insisted 
on  his  being  discharged,  and  that  plaintiff  la 
error  was  told  by  the  Judge  that  she  was  vir- 
tually making  her  father  a  present  of  this 
money,  and  she  said  she  understood  It  that 
she  knew  It  and  that  she  had  an  agreement 
with  her  father  and  she  wanted  the  discharge 
entered.  This  witness  stated  that  a  matter 
of  suit  on  her  father's  bond  and  possible  crim- 
inal prosecution  was  talked  about  That  the 
witness  said  to  the  plaintiff  In  error:  "Yoa 
ore  the  doctor.  Tou  understand  now  what  is 
going  on  and  what  Is  happening.  You  are  en- 
tirely releasing  all  claim  you  hold  and  have 
got"  And  sbe  said  she  knew  that ;  that  slie 
did  not  want  to  make  her  father  any  trouble; 
that  sbe  understood  It  alL  Witness  then 
said:  "Well,  thai,  I  cannot  help  myself. 
Then  I  altered  the  order  of  discharge."  On 
cross-examination  this  witness  says  that  be 
suggested  that  a  criminal  prosecution  of  her 
father  might  be  barred,  and  also  a  suit  on  tbe 
bond  if  he  were  discharged. 

Charles  W.  Baum  testified  that  he  lived 
with  his  father  imtll  the  latter's  death,  and 
that  plaintiff  in  error  also  lived  with  hio; 
that  the  money  In  question  came  through  bli 
mother,  and  that  upon  her  death  it  fell  to 
him  and  his  sister;  that  It  was  turned  over 
to  his  father  as  guardian ;  that  he  heard  tils 
father  say  that  he  would  like  to  have  tbe 
money  from  plaintiff  In  error;  that  plaintiff 
In  error  had  never  had  any  experience  in  any 
sort  of  business ; .  that  she  was  never  inte^ 
ested  in  business  of  any  kind.  He  says  tbat 
his  father  spoke  to  him  frequently  about  bis 
part  of  the  money,  and  told  him  be  should  do 
as  his  sister  had  done,  and  not  make  him  an; 
trouble  and  let  him  have  the  money  until  he 
felt  better  able  to  pay  It 

It  was  admitted  that  at  the  time  this  set- 
tiemeat  was  made  with  plaintiff  In  error 
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there  were  a  number  of  Jadgments  against 
Simon  Banm.  Two  witnesses  testify  that  the 
plaintiff  In  error  told  them  that  she  had  loan- 
ed the  money  to  her  father  as  long  as  he 
needed  it.  Plaintiff  in  error  was  called  as  a 
witness  In  rebuttal,  and  denied  that  any  one 
explained  to  her  the  meaning  of  the  receipt 
before  she  signed  It,  and  she  denies  having 
bad  any  conversation  with  either  the  deputy 
probate  clerk  or  the  probate  judge  with  re- 
spect to  the  paper.  She  had  testified  In  chief, 
but.  since  her  evidence,  at  that  stage  of  the 
proceeding  was  incompetent  as  to  the  admin- 
istratrix of  the  estate  of  Jacob  Spies,  we  do 
not  deem  it  necessary  to  set  out  such  incom- 
petent testimony,  since  the  case  must.be  de- 
termined upon  the  competent  evidence  in  the 
record. 

The  sole  question  for  determination  In  this 
case  is  whether  the  alleged  settlement  made 
by  the  guardian  with  plaintiff  In  error  Is  a 
bar  to  her  right  to  recover  against  the  sure- 
ties on  bis  bond.  While  plalntiil  in  error 
was  a  few  days  past  18  at  the  time  of  the  al- 
leged settlement,  still  the  relation  of  guard- 
Ian  and  ward  had  not  been  terminated.  The 
rule  of  law  on  this  subject  Is  that  the  rela- 
tionship continues  as  long  as  the  estate  is  In 
the  bands  of  the  guardian.  McParland  v. 
I/arkin,  155  111.  84,  39  N.  E.  609 ;  Schouler  on 
Domestic  Relations,  §  382.  There  Is  here  also 
the  relation  of  parent  and  child.  Under  such 
circumstances,  where  the  relation  is  so  Inti- 
mate, the  dependence  so  complete  and  the  In- 
fluence 80  great,  any  transaction  between  the 
plaintiff  la  error  and  her  father  and  guardian 
whereby  he  obtains  a  benefit  at  the  loss  of 
his  ward  will  be  regarded  with  the  highest 
degree  of  suspicion.  The  presomptioa  against 
such  a  transaction  is  so  strong  that  it  is 
hardly  possible  to  overcome  it.  2  Pomeroy's 
Eq.  Jur.  t  96;  McParland  v.  Larliin,  supra. 
From  the  confidential  relation  existing  be- 
tween the  parties  all  transactions  between 
them  which  prejudicially  affect  the  interest 
of  the  ward  are  constructively  fraudulent 
Carter  v.  Tlce,  120  111.  277,  11  N.  B.  529. 
The  doctrine  Is  thus  stated  in  Story's  Equity 
Jurisprudence  (volume  1,  $  217):  "Where  the 
guardianship  has,  In  fact,  ceased  by  the  ma- 
jority of  the  ward,  the  courts  will  not  permit 
transactions  between  guardians  and  wards  to 
stand,  even  when  they  have  occurred  after 
the  minority  has  ceased  and  the  rdatlon  be- 
come thereby  actually  ended,  if  the  interme- 
diate period  be  short,  unless  the  circumstan- 
ces demonstrate,  in  the  highest  sense  of  the 
term,  the  fullest  deliberation  on  the  part  of 
the  ward  and  the  most  abundant  good  faith 
on  the  part  of  the  guardian,  for  In  all  such 
cases  the  relatlcm  is  still  considered,  as  bav* 
ing  an  undue  Influence  upon  the. mind  of  the 
ward  and  as  virtually  subsisting,  especially 
If  all  the  duties  attached  to  the  situation 
bare  not  ceased — as,  if  the  accounts  lietween 
the  parties  have  not  been  fully  settled,  or  if 
the  estate  still  remains,  in  some  sort,  under 
the  'Oontrol  of  the  guardian."  . 


Knowing  the  powerful  Influence  which  a 
guardian  has  over  his  ward,  es^ially  when 
the  whole  estate  of  the  ward  Is  In  the  hands 
and  control  of  the  guardian,  courts  of  equity 
have  ever  regarded  with  jealous  watchfulness 
all  transactions  between  guardian  and  ward, 
and  where  such  position  of  influence  Is 
strengthened  by  the  fact  of  Intimate  relation- 
ship existing  between  the  parties  greater  rea- 
son exists  for  the  strict  adherence  to  the 
rules  above  announced.  Whenever  a  transac- 
tion between  guardian  and  ward  which  Is 
prejudicial  to  the  Interest  of  tte  latter  Is 
brought  under  the  scrtitlny  of  a  court  of  equi- 
ty, there  is  a  strong  presumption  that  the 
transaction  has  resulted  from  the  undue  in- 
fluence which  the  guardian  Is  presumed  to 
have  over  the  ward,  and  the  law  casts  the 
burden  of  proof  upon  the  guardian  to  estab- 
lish to  the  satisfactloh  of  the  court  that  the 
act  proceeded  from  the  Independent  and  unin- 
fluenced will  of  the  ward.  McParland  v. 
Larkln,  supra;  Thomas  v.  Whitney,  188  111. 
K5,  57  N.  B.  808;  Dowle  t.  DrlBCoU,  203  III 
480,  68  N.  B.  56. 

In  the  case  at  bar  the  defendants  in  error 
rely  mainly  npon  the  testimony  of  the  pi'o- 
bate  judge  as  belhg  sufficient  to  meet  the  re- 
quirements of  the  law  In  this  regard,  and  as 
establishing  tbe  proposUllon  that  plaintiff  in 
error  made  a  free  and  voluntary  settlement 
and  released  her  guardian  from  all  further 
liability  to  her.  In  our  opinion  the  evidence 
■falls  far  Bli6rt  of  the  claim  that  Is  here  made 
fbB  it  It  Is  true  the  testimony  of  the  pro- 
bate judge  shows  that  he  fnlly  advised  plain- 
tiff hi  error  of  the  effect  of  the  receipt  and 
discharge,  that,  he  told  her  that  she  was  vir- 
tually relinq^f&lng  all  her  estate,  and  that 
she  would  receive  nothing.  The  very  fact 
that  plaintiff  in  error  persisted  in  her  request 
for  the.  discharge  of  iier  father  after  the  seri- 
ous and  repeated  admonitimis  of  the  judge 
convinces  us  that  she  was  not  a  free  ag^t 
and  at  liberty  to  accept  the  wholesome  advice 
given  her  by  the  probate  judge.  It  goes  a 
long  way  toward  convincing  us  that  plaintiff 
in  error  was  under  the  controlling  influence 
of  her  father,  which  had  so  wrought  upon  her 
that  the  advice  and  suggestions  of  the  pro- 
bate judge  were  put  aside  without  serious 
consideration,  and  that  nothing  would  satisfy 
her  except  the  dlschai^e  of  her  father.  It 
will  be  noted  in  this  connection  that  the  tes- 
timony of  the  probate  judge  duly  relates  to 
the  occurrence  that  took  place  In  his  pres- 
ence.. There  is  no  evidence  offered  by  de- 
fendants in  error  proving,  or  tending  to 
prove,  the  absence  of  any  influence  exerted 
by  the  father  over  plaintiff  in  error  before 
Ae  went  into  tbe  presence  of  the  judge.  It 
Is  not  enough  to  relieve  (hi?  transaction  of 
the  fraudulent  character  which  the  law  im- 
putes to  It,  to  prove  that  plaintiff  in  error 
understood  that  she  was  giving  away  her 
estate,  but  the  proof  must  go  further,  and 
show  that  she  reached  the  determination  to 
do  so  without  being  Influenced  by  her  guard- 
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Ian.  It  Is  easy  to  imagine  bow  a  suggestion 
from  lier  defaulting  guardian  calling  her  at- 
tention to  tbe  serious  conseqnences  tbat 
threatened  him  in  case  she  refused  to  go  be- 
fore the  court  and  request  bis  discbarge 
would  bring  her  to  a  state  of  mind  wbicb 
would  manifest  itself  by  conduct  such  as  is 
attributed  to  plaintiff  in  error  by  the  testi- 
mony of  tbe  probate  Judge.  It  is  true  tbe 
evidence  in  this  record  does  not  affirmatlyely 
show  that  tbe  guardian  thus  sought  to  alarm 
his  daughter  by  reminding  ber  of  the  danger 
of  his  situation.  On  tbe  contrary,  there  is  no 
evidence  which  n^^tlves  this  supposition, 
and,  as  we  have  seen,  the  burden  of  proof 
upon  this  question  is  upon  defendants  In  er- 
ror. Tbe  sureties  on  tbe  guardian's  bond 
have  in  no  way  been  misled  into  changing 
their  position  by  reason  of  the  alleged  settle- 
ment ^bey  still  bold  the  mortgage  on  tbe 
real  estate  purchased  with  tbe  trust  fund, 
and  whatever  rights  this  mortgage  gave  them 
they  still  have.  There  is  no  estoppel  in  pais 
and  no  laches  against  plaintiff  in  error.  The 
guardian  has  not  faithfully  discharged  bis 
trust  and  paid  over  tbe  money  required  by 
tbe  l>ond.  The  defendants  in  error  are  clear- 
ly liable  on  the  bond  for  tbe  amount  due  tbe 
plaintiff  in  error,  with  interest  from  tbe  time 
it  was  received  by  tbe  guardian,  and  tbe  only 
impediment  in  tbe  way  of  recovery  at  law  is 
tbe  receipt  and  the  order  of  tbe  probata 
court,  wbicb  it  is  the  province  of  a  court  of 
equity  to  remove.  Equity,  having  obtained 
Jurisdiction  for  this  purpose,  will  retain  it  to 
do  complete  Justice. 

The  Judgment  of  tbe  Appellate  Court  and 
tbe  decree  of  the  circuit  court  are  reversed, 
and  the  cause  remanded  to  tbe  circuit  court, 
with  directions  to  enter  a  decree  in  favor  of 
plaintiff  in  error  for  tbe  amount  which  may 
be  found,  upon  an  accounting,  to  be  due,  dis- 
regarding tbe  alleged  receipt  and  order  of 
discbarge. 

Reversed  and  remanded,  with  directions. 

(226  111.  i$») 

HOLMES  et  al.  t.  McDONALD  et  al. 

(Supreme   Court   of  Illinois.     Feb.   21,    1007. 

Rehearing  Denied  April  4,  1007.) 

Barks  and  Bankino— Tbustbks— LiABn-iTT 
FOB  Loss  or  Deposits. 

The  duties  of  trustees  of  an  .unincorporat- 
ed banlc  orxanized  under  an  agreement  that 
the  affairs  should  be  under  the  control  of  a 
t)oard  of  trustees,  who  pledxed  themselves  to 
an  uprlicbt  discbaree  of  their  duties  without 
beinK  responsible  tor  any  loss,  except  from 
willful  misconduct,  and  requiring  tbe  invest- 
ment of  deposits,  partake  more  of  ttie  character 
of  ordinary  trustees  than  of  bank  directors, 
and  where  they  for  over  two  years  paid  no 
attention  to  the  business,  and  failed  to  invest 
the  deposits,  but  deposited  them  with  a  banking 
firm,  known  by  a  trustee  to  have  zone  into  the 
stock  brokerage  business,  and  the  depositors 
sustained  a  loss  in  consequence,  the  trustees 
were  liable. 

Error  to  Appellate  Court,  First  District. 
Suit   by  George    D.    Holmes  and   others 
against  W.  H.  McDonald  and  others.    There 


was  a  Judgment  of  the  Appellate  Court  re- 
versing a  decree  for  plaintiffs,  and  they  bring 
error.  Judgment  of  the  Appellate  Court  re- 
versed, and  decree  of  trial  court  affirmed. 

Plaintiffs  In  error  filed  a  bill  In  the  supe- 
rior court  of  Cook  county  against  defendants 
in  error  and  other  trustees  of  the  Chicago 
Society  for  Savings,  praying  an  accounting 
from  such  trustees  and  for  the  appointment 
of  a  receiver  for  tbe  trust  property. 

Early  in  1880  defendants  in  error,  together 
with  George  B.  Latlirop,  A.  R.  Moulton,  G. 
A.  Armstrong,  and  other  persons,  entered 
into  a  written  agreement  for  the  organisa- 
tion of  a  society  for  savings,  of  which  society 
any  person  might  become  a  member,  in  the 
manner  therein  provided,  by  signing  an 
agreement,  which  stated,  among  other  things, 
the  following:  "Tbat  we,  tbe  subscribers 
hereto,  in  consideration  of  tbe  l>eneflta  and 
advantages  accruing  to  ourselvee  and  to  each 
other,  do  hereby  associate  ourselves  together 
under  the  name  and  style  of  'The  Chicago 
Society  for  Savings,'  for  the  purpose  of  con- 
ducting the  business  of  a  savings  bank  hi 
tbe  city  of  Chicago.  •  •  •  We  hereby 
agree  to  be  bound  and  governed  by  the  fol- 
lowing  articles  of  agreement"  Article  1 
proTides  tbat  any  pers(Mi  might  become  a 
member  by  signing  the  articles  and  deposit- 
ing not  less  than  $1;  article  2,  that  the 
affairs  of  the  society  should  be  under  tbe 
Immediate  control  of  a  board  of  trustees  of 
11  memt>er8;  article  8,  tbat  the  first  board 
of  trustees  should  be  composed  of  the  defend- 
ants in  error  and  six  others  therein  named; 
article  6,  that  "tbe  trustees,  undertaking 
their  duties  without  the  expectation  of  «noi- 
ument  and  pledging  themselves  to  an  npri^t 
and  conscientious  disdiarge  thereof,  are  sot 
to  be  held  responsible  for  any  loss  whidi 
may  happen,  from  whataoerer  cause,  except 
their  willful,  corrupt  misconduct  in  which 
case  those  trustees  only  who  are  present  and 
guilty  of  such  misconduct  shall  be  answer 
able  for  the  same."  Article  7  provided  tbat 
each  member  should  be  bound  by  and  possess 
no  rights  enforceable  other  than  in  conform- 
ance with  tbe  rules  and  regulations.  A  set 
of  rules  waa  adopted  for  the  Investment  of 
funds,  and  a  resolution  was  carried  that  la 
tbe  Investment  of  tbe  funds  "no  officer  or 
committee  be  allowed  to  go  outside  of  these 
rules."  Tbe  agreement  was  signed  by  11  per- 
sons, Including  defendants  in  error  herebi, 
and  Lathrop,  Moulton,  Armstrong,  P.  6. 
Gardner,  B.  H.  Wincbell,  and  J.  A.  Mont- 
gomery. At  the  first  meeting  of  the  trus- 
tees McDonald  was  elected  president,  Gore 
vice  president,  Lathrop  treasurer,  and  Arm- 
strong secretary.  McDonald,  Moulton,  and 
Gardner  were  also  made  members  of  the  In- 
vestment committee,  whose  duty  it  was  to 
pass  on  loans  and  investments. 

For  several  years  prior  to  May,  1802,  Moul- 
ton, Lathrop,  and  Armstrong  bad  been  en- 
gaged in  tbe  banking  business  in  Chicago. 
Tb^  conceived  tbe  idea  of  organizing  tbe 
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Chicago  Society  for  Savings  on  the  basis  of 
the  articles  of  agreement  Apparently  they 
vrere  responsible  for  getting  the  eight  other 
trustees  Interested.  Bach  of  the  defendants 
in  error  took  the  witness  stand,  and  In  sub- 
stance testified  that,  while  they  assisted  in 
organizing  the  society,  they  took  no  part  in 
its  affairs  afterwards,  and  did  not  investi- 
gate its  securities  or  make  any  attempt  to 
examine  Its  books;  that  Moulton,  Lathrop, 
and  Armstrong  conducted  its  affairs  in  con- 
nection with  their  private  bank.  Some  of  the 
defendants  in  error  seem  to  have  gone  into 
the  society  to  accommodate.  Moulton,  La- 
throp, and  Armstrong.  So  far  as  the  record 
shows,  there  were  only  a  very  few  meetings 
of  the  trustees  held,  and  those  were  at  the 
time  it  was  first  organized,  in  January,  1899. 
Some  of  the  defendants  in  error  state  that 
they  thought  they  were  only  going  to  help 
organize,  and  that  after  that  they  would 
cease  to  be  members,  but  there  is  nothing  in 
the  record  to  Indicate  that  they  took  any 
steps  to  find  out  whether  they  were  still  trus- 
tees. The  banking  business  of  the  firm  of 
Moulton,  Lathrop  &  Co.  does  not  seem  to 
have  greatly  prospered,  although  starting  out 
with  reasonable  hopes  of  success.  Later  on 
Moulton,  Lathrop  &  Co.  arranged  to  go  into 
the  business  of  stock  brokerage,  and  Gore 
testified  that  he  then  advised  them  to  close 
their  banking  business,  not  thinking  it  wise 
to  run  a  banking  and  a  stock  brokerage  busi- 
ness together.  They  told  him  they  were  clos- 
ing up  the  business  of  the  society,  and  later 
one  of  their  clerics  told  bim  that  it  was 
dosed. 

Shortly  after  the  organization  of  this  so- 
ciety plaintiff  in  error  George  D.  Holmes 
signed  the  articles  of  agreement  and  l>ecame 
a  depositor.  On  May  16,  1901,  there  was  a 
balance  of  $755  to  his  credit  Lida  L.  Jones 
became  a  depositor  in  July,  1900,  and  had  a 
credit  balance  of  $40.  Violet  Quincey,  a 
minor,  became  a  member,  through  her  father, 
In  February,  1900,  and  had  a  balance  to  her 
credit  of  $22.50.  Lathrop,  the  treasurer  of 
the  society,  kept  its  deposits  In  the  banking 
house  of  Moulton,  Lathrop  ft  Co.,  although 
some  of  them  were  invested  for  a  time  in 
bonds  of  the  village  of  Wilmette  and  the 
Chicago  City  Hallway  Company,  but  later 
these  bonds  were  taken  up  and  the  money 
again  deposited  with  Moulton,  Lathrop  & 
Co.  From  time  to  time  the  depositors  with- 
drew in  whole  or  in  part,  and  matters  con- 
tinned  in  this  condition  until  May,  1902, 
when  Moulton,  Lathrop  ft  Co.  were  adjudged 
bankrupt;  the  deposits  of  plaintiffs  in  error 
being  still  with  the  firm.  Hohnes  was  a 
bookseller  for  McClurg  ft  Go.  and  had  been 
a  depositor  with  Moulton,  Lathrop  &  Co.-  be- 
fore he  became  a  depositor  in  this  society. 
He  knew  the  members  of  the  firm  and  con- 
sidered them  responsible.  He  was  told  by 
Armstrong  that  the  others  were  men  of  repu- 
tation and  good  business  ability.  The  busi- 
ness connections  of  some  of  them  were  nam- 


ed. He  was  led  to  understand  that  they 
were  men  in  whom  he  could  place  confidence. 
The  other  two  depositors  knew  nothing  per- 
sonally of  the  trustees  other  than  Lathrop, 
Moulton,  and  Armstrong. 

The  bill  here  In  question,  among  other 
things,  alleged  that  the  money  deposited  by 
plaintiffs  in  error  with  said  society  was  by 
said  trustees  carelessly  and  negligently  left 
on  deposit  with  the  bank  of  Moulton,  La- 
throp ft  Co.,  and  prayed  that  the  trustees 
might  be  compelled  to  account  for  the  money 
received  by  them  as  such  trustees  and  de- 
creed to  pay  the  amount  of  said  deposits. 
After  the  pleadings  had  been  settled  the  case 
was  referred  to  a  master,  and  he  found  the 
equities  with  the  defendants  in  error.  The 
chancellor  sustained  exceptions  to  the  mas- 
ter's report  and  entered  a  decree  that  the 
trustees,  by  allowing  the  society's  funds  to 
remain  uninvested  and  on  deposit  with  Moul- 
ton, Lathrop  &  Co.,  were  guilty  of  gross  neg- 
ligence In  failing  to  perform  their  duties,  and 
that  they  were  Jointly  and  severally  liable 
for  the  amount  of  deposits  here  In  question. 
From  this  decree  an  appeal  was  prosecuted 
to  the  Appellate  Court  for  the  First  Dis- 
trict where  the  Judgment  was  reversed  and 
the  cause  remanded,  with  directions  to  enter 
a  decree  dismissing  the  bill  for  want  of  equi- 
ty. That  court  granted  a  certificate  of  im- 
portance, and  the  case  was  then  brought  to 
this  court  by  writ  of  error. 

Charles  H.  Blatcbford,  for  plaintiffs  In  er- 
ror. Randall  W.  Bums  and  Ayers  &  Ayers, 
for  defendants  in  error. 

CARTER,  J.  (after  stating  the  facts). 
From  the  facts  shown  by  the  record,  as  indi- 
cated by  the  above  statement  of  the  case,  it 
is  manifest  tliat  this  decision  depends  ver:^ 
largely  upon  the  construction  to  be  given  to 
article  S  of  the  agreement  heretofore  set 
out  verbatim.  The  society  was  created  by 
these  articles  of  agreement  Defendants  in 
error,  with  others,  were  made  trustees  there- 
under. Each  of  the  plaintiffs  in  error  signed 
the  agreement  and  became  a  party  to  it  It 
is  admitted  that  there  is  no  evidence  in  the 
record  that  defendants  In  error  were  guilty 
of  "willful,  corrupt  misconduct."  Did  they 
carry  out  their  agreement  in  article  5,  where- 
in they  pledged  "themselves  to  an  upright 
and  conscientious  discharge"  of  their  duties 
as  trustees?  They  knew  that  they  had  bew. 
elected  as  trustees.  For  over  two  years  they 
evidently  paid  no  attention  to  the  business 
of  the  society  or .  gave  any  thought  as  to 
whether  the  funds  were  properly  looked  after 
and  Invested.  What  was  the  responsibility 
with  which  they  were  charged?  The  society 
was  not  Incorporated.  As  we  understand  the 
arguments  of  defoidants  in  error.  In  the  ca- 
pacity In  which  they  were  acting  they  claim 
they  were  not  charged  with  as  great  respon- 
sibility as  an  ordinary  trustee  of  a  private 
fund,  but  rather  with  that  which  rests  upon 
the  directors  and  trustees  of  an  incorporated 
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company.  In  Brlggs  ▼.  Spalding,  141  U.  S. 
132,  147,  11  Sup.  Ct  924,  929,  85  I/.  Ed.  662, 
the  court  held  that  bank  directors,  though 
often  styled  trustees,  were  not  so  In  the  tech- 
nical sense,  and  the  relation  between  the  cor- 
poration and  such  directors  was  rather  that 
of  principal  and  agent  The  opinion  adds 
"Undoubtedly  under  circumstances  th^  may 
be  treated  as  occupying  the  position  of  trus- 
tees to  cestui  qne  trust"  This  same  decision 
holds  that  the  degree  of  care  required  of 
such  officers  depends  upon  the  subject  to 
wlilcb  it  Is  to  be  applied,  and  that  each  case 
must  be  determined  in  view  of  all  the  cir- 
cumstances ;  that  they  can  rightfully  commit 
the  administration  of  the  atCalrs  of  the  cor- 
poration to  certain  officials,  but  they  must 
do  something  more  than  act  as  mere  figure- 
beads;  that  they  cannot  be  absolved  from 
the  duty  of  reasonable  supervision ;  and  that 
they  must  be  held  responsible  for  gross  In- 
attention to  duty. 

It  seems  to  be  a  well-settled  rule  that  di- 
rectors, trustees,  and  officers  of  a  corpora- 
tion are  boimd  to  manage  the  affairs  of  the 
corporation  with  at  least  ordinary  care  and 
prudence,  and  are  liable  for'  loss  occasioned 
t^  their  failure  to  do  so.  In  accepting  such 
a  position  the  trustee  or  director  undertaites 
that  he  possesses  and  will  exercise  at  least 
the  ordinary  knowledge,  skill,  and  judgment 
requisite  to  the  discharge  of  his  duties,  and 
that  he  will  be  liable  for  gross  negligence.  21 
Am.  &  Eng.  Ency.  of  Law  (2d.  Ed.)  8T4-876, 
and  cases  there  cited;  Warner  v.  Pennoyer, 
61  U.  S.  App.  872,  91  Fed.  587,  83  G  a  A- 
222.  In  Perry  on  Trusts  (4th  Ed.)  voL  1,  f 
266,  that  author  states:  "When  tmsteea 
have  accepted  the  office,  they  ought  to  bear 
In  mind  that  the  law  knows  no  such  person 
as  a  passive  trustee,  and  that  they  cannot 
sleep  upon  their  trust  If  such  trustee  re- 
mains quiet  for  any  reason  and  suffers  some 
other  to  do  all  the  business,  *  •  *  he  is 
answerable  for  the  money  as  if  be  bad  con- 
ducted the  bualnesa  *  •  *  If  a  loss  oc- 
curs from  any  want  of  attention,  care,  or  dili- 
gence in  him  after  his  acceptance,  be  may  be 
held  responsible  for  not  taking  such  action 
as  was  called  for."  A  trustee  will  be  held 
responsible  for  failure  to  do  that  which  be 
ought  to  do  as  well  as  for  bis  acts  of  positive 
misconduct  He  must  respond  in  damages 
for  any  neglect  of  duty,  express  or  implied. 
28  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  1066, 
and  cases  there  cited. 

In  our  judgment  the  duties  and  responsi- 
bilities of  the  trustees  herein  partake  more 
of  the  character  of  ordinary  trustees  than  of 
bank  directors  or  of  any  other  officer  of  an 
Incorporated  company.-  Whatever  the  respon- 
sibility. It  must  depend,  as  has  been  stated, 
largely  upon  the  Rubjeot  under  consideration, 
and  be  determined  in  view  of  all  the  circum- 
stances surrounding  the  transactions.  De- 
fendants in  error  were  men  of  large  business 
experience  and  standing.     They  must  have 


known,  in  permitting  the  use  of  their  names 
as  trustees  of  this  savings  society,  that  their 
reputation  and  standing  in  the  commmilty 
would  cause  business  to  be  given  to  it  for  the 
very  reasons  that  were  suggested  to  plaintiff 
In  error  Holmes,  that  is,  that  they  were  men 
of  "business  ability,"  and  thereby  would 
cause  people  who  otherwise  would  not  do  so 
to  deposit  with  the  society.  They  were 
charged  with  far  greater  reeponsibiilty  as 
to  the  affairs  of  this  society  than  were  the 
ordinary  depositors,  such  as  plaintiffs  in  er- 
ror here.  The  fact  that  at  the  time  the 
banking  firm  of  Moulton,  Lathrop  &  Co.  fail- 
ed the  society  bad  on  deposit  only  a  little 
more  than  the  aggregate  sum  of  tbe  three 
deposits  here  in  question  does  not  in  any 
way  excuse  them  for  not  looking  after  the 
investment  of  those  funds.  While  they  ap- 
parently knew  nothing  about  the  straitened 
financial  condition  of  Moulton,  Lathrop  &  Co, 
one  of  them  did  know  that  this  banking  finn 
had  gone  into  the  stock  brokerage  business, 
and  his  testimony  shows  that  he  tbonglit, 
and  told  them,  It  was  unwise  for  them  there- 
after to  remain  in  the  banking  business. 
Had  Uiese  men.  of  business  sagacity  been  ac- 
tively attentive  to  their  duties,  they  might 
all  have  known,  long  before  the  failure,  as 
to  the  condition  of  Moulton,  Lathrop  &  Co. 
and  withdrawn  their  deposits.  The  rules  of 
the  society  were  violated  In  leaving  this 
money  on  deposit  and  not  investing  it 

In  view  of  all  the  facts,  we  are  constrain- 
ed to  hold  that  the  defendants  in  error  wiiol- 
ly  failed  to  perform  their  duties  as  trustees, 
and  are  therefore  gaiety  of  such  negligence 
that  they  are  Jointly  and  severally  liable  to 
plaintiffs  In  error  for  tbe  amount  of  thdr 
respective  deposits. 

The  Judgment  of  the  Appellate  Court  Is 
accordingly  reversed,  and  the  decree  of  tlie 
superior  court  affirmed. 

Judgment  reversed. 

(2K  111.  178) 
CHICAGO  CITT  RT.  CO.  v.  SMITH, 
CHICAGO  &  GRAND  TRUNK  RT.  CO.  T. 

SAME. 

(Sopreme   Court   of  Illinois.     Feb.   21.   1907. 

Rehearinx  Denied  April  4.  1907.) 

1.  Cabbiebs— Cabbiaos  of  Pasbekqbbs— Db- 

OBEE    OF    CaBB    REQUIBBD— AOIIOK    FOB   IH- 
JOBIES— InsTBUOTIONS. 

In  an  action  against  a  railroad  company 
and  a  street  railroad  company  for  injaries  to 
a  passenger  on  a  street  car  caused  by  coHIbod 
with  the  railroad  train,  an  instruction  that  so 
£ar  as  consistent  with  the  practical  operation 
of  its  road,  it  is  the  duty  of  a  railroad  company 
to  exercise  the  hiebest  decree  of  care  and  cau- 
tion for  the  safety  and  security  of  passen^rs. 
while  beinf;  transported,  was  not  erroneous^  as 
requiring  a  degree  of  care  more  or  less  tlian 
was  "reasonably"  consistent  with  the  practical 
operation  of  tbe  road. 

TEd.  Note.— For  cases  in  point  see  Cent  Die 
vol.  9,  Carriers,  U  1326.  1327.] 

2.  Same. 

in  an  action  against  a  railroad  compan; 
and  a  street  railroad  company  for  injuries  t« 
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a  passenger  on  a  street  car  caased  by  a  colli- 
sion with  a  railroad  train,  instructions  relat- 
ing to  the  decree  of  care  required  by  a  carrier 
of  passenRers  were  not  erroneous  because  in- 
applicable to  the  railroad  company,  since  a 
Jory  could  not  have  understood  the  instructions 
as  navinK  any  relation  to  the  case  axainst  the 
railroad  company. 

8.  Samz. 

In  an  action  for  injuries  to  a  passenger  on 
a  street  car  caused  by  a  collision  with  a  rail- 
road train,  an  instruction  that  common  carriers 
are  required  to  do  all  that  human  care.  tIk- 
Uance.  and  foreticht  can  reasonably  do.  con- 
sistent with  the  character  and  mode  of  convey- 
ance adopted  and  the  practical  prosecution  of 
the  business,  to  prevent  accidents  to  passengers 
ridini;  upon  their  trains,  is  not  objectionable 
because  it  uses  the  words  "practical  prosecu- 
tion of  its  business."  instead  of  "practical 
operation  of  its  road." 

\'Ei.  Note.— For  cases  in  point,  see  Cent  Ditc. 
Tol.  9.  Carriers.  H  1S26,  1827.] 

4.  Tbiai.  —  IwarBucTiowB  *—  MTflT.EiVPiwo  In- 
srauonoNS  —  Orai  by   SuBsiQtWHT  In- 

BTBUCnON. 

In  an  action  asainst  a  railroad  company 
and  a  street  railroad  company  for  injuries  to 
a  passenger  on  a  street  car  caused  by  collision 
with  a  railroad  train,  an  instruction  chancinK 
the  jury  to  consider  to  what  extent  plaintiff  was 
injured  or  marred  in  his  personal  appearance, 
and  to  what  extent  he  may  have  endured  phys- 
ical and  mental  snfferinK  as  a  natural  and 
inevitable  result  of  snch  injury,  was  not  er- 
roneous as  allowing  for  loss  of  time,  where  an 
instruction  fnven  at  defendant's  request  told 
the  jury  that  plaintiff  was  not  entitled  to  re- 
cover for  any  loss  of  business. 

6.  Appeal  —  MonoRS  fob  New  Tkiax  — 
Points  Relied  on— Waivkb  of  BBBOBa. 
Where  a  party  filed  a  written  motion  for 
a  new  trial,  in  which  the  grounds  and  points 
relied  noon  were  tpecifled.  all  questions  not  em- 
braced in  the  points  so  filed  were  waived,  and 
conld  not  be  urged  on  appeal. 

[Ed.  Note.— For  cases  in  point  see  Cent  Difc. 
Tol.  2.  Appeal  and  Error,  ff  16S0-1661.1 

«.  EVIDBNCE  —  DOCTTMBNTABT  EviDENCK  — 
X-RaT  PnOTOOBAPHS— Fbklikinabt  Pboof 
— StJFPICIENOT. 

In  an  action  for  injnries  to  a  passenger 
on  a  street  car  cansed  by  a  collision  with  a 
railroad  train,  testimony  of  a  witness  for  de- 
fendant, that  he  was  a  post-gradnate  physician 
and  snrgeon,  and  bad  12  years'  experience  in 
the  practice  of  his  profession,  and  was  ex- 
perienced in  the  matter  of  making  X-ray  views, 
and  that  be  made  the  original  negatives  and 
i>rints  therffrom,  and  that  the  same  were  cor- 
rect representations  of  what  they  purported  to 
be.  was  sufficient  preliminary  proof  to  author- 
ize the  reception  of  such  X-ray  photographs  in 
«vidence. 

fEd.  Note.— For  cases  In  point  see  Cent  Dig. 
▼oL  20.  Evidence,  f  1509.1 

^.  WiTNEssxs— Cboss-Exahiratioit. 

A  physician,  testifying  for  plaintiff  in  a 
personal  injury  suit  against  a  railroad  com- 
pany and  a  street  railroad  company  in  regard 
to  the  injuries  sustained,  cannot  be  asked  on 
cros.s-exfunination  if  the  principal  part  of  his 
omfensional  industry  did  not  consist  of  con- 
sultation with  attorneys  to  secure  claims,  such 
as  the  one  in  suit,  and  in  consultation  to  have 
an  arrangement  with  them  for  contingent  fees. 
fEd.  Note.— For  cases  in  pohit  see  Cent  Dig. 
-vol.  50.  Witnesses,  f  1196.] 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  Isaiah  C.  Smith  against  the 
Chicago  City  Railway  Company  and  another. 


From  a  Judgment  of  the  Appellate  Court  for 
the  First  District  (121  III.  App.  627)  affirm- 
ing a  Judgment  for  plaintiff,  defendants  ap- 
peal.   Affirmed. 

This  is  an  action  on  the  case  brought  by 
Isaiah  C.  Smith  against  the  Chicago  ft  Grand 
Trunlc  Railway  Company  (hereinafter  call- 
ed the  railway  company)  and  the  Chicago 
City  Bailway  Company  (hereinafter  called 
tiie  street  railway  company)  to  recover  dam- 
ages for  personal  injuries  received  on  July 
17,  1893,  which  resulted  from  a  coUlsioa  be- 
tween a  passenger  train  on  the  railway  com- 
pany's tracks  and  a  street  car  on  whidi 
Smith  was  a  passenger,  at  a  point  on  Halsted 
street  near  its  intersection  with  Forty-Ninth 
street,  in  the  city  of  Chicago.  The  case  was 
first  tried  In  1896,  and  a  Judgment  was  ren- 
dered against  both  the  appellants.  Upon 
appeal  the  Appellate  Court  dismissed  the  ap- 
peal for  Irregularities  in  the  record.  Chicago 
City  Railway  Co.  t.  Smith,  82  IIL  App.  306. 
The  case  was  then  taken  to  the  Appellate 
Court  on  a  writ  of  error,  and  the  Judgment 
was  reversed  and  the  cause  remanded.  Clil- 
cago  City  Ballway  Co.  v.  Smltlt,  82  111.  App. 
168.  Upon  the  second  trial  in  the  court  be- 
low ■  verdict  of  $35,000  was  rendered,  upon 
which  the  court,  after  requiring  a  remittitur 
of  $20,000,  rendered  Jud^ent.  This  Judg- 
ment lias  been  affirmed  by  the  Appellate 
Court  for  the  First  District  (124  111.  App. 
627),  and  both  of  appellant  companies  have 
prosecuted  a  further  appeal  to  this  court. 

F(Hrty-Ninth  street  runs  east  and  west,  and 
is  crossed  by  Halsted  street  which  runs 
north  and  sontlu  There  are  four  railroad 
tracks  in  or  near  Forty-Ninth  street  at  the 
point  where '  It  Intersects  Halsted  street 
'I?wo  of  these  tracks  are  on  the  north  side  of 
the  center  line  of  Forty-Ninth  street  and 
were  being  used  by  the  Chicago  Junction 
Bailway  Company.  These  two  tracks  were 
about  7  feet  apart  On  the  south  side  of 
Forty-Ninth  street  are  two  other  tracks 
which  were  being  used  by  the  railway  com- 
pany, appellant  herein.  These  two  tracks 
were  also  alMUt  7  feet  from  each  other,  and 
were  from  16  to  80  feet  south  of  the  Chicago 
Junction  Railway  Company's  tra<^.  The 
north  track  of  the  railway  company  was  us- 
ed for  Its  west-bound  trains,  and  the  south 
one  for  its  east-bound  trains.  West  of  Hal- 
sted street  these  tracks  ran  straight  for  a 
considerable  distance.  A  station  bouse  was 
located  west  of  Halsted  street  and  south  of 
all  of  the  trades,  and  a  gate  tower  was  locat- 
ed in  the  i^ace  betweoi  these  two  sets  of 
tracks,  west  of  Halsted  street  North  and 
south  of  these  four  tracks  were  gates,  which 
were  operated  from  the  switch  tower,  and 
when  lowered  stopped  the  travel  over  the 
crossing  along  Halsted  street.  The  gates 
were  under  the  control  and  management  of  a 
servant  of  the  railway  company,  whose  duty 
it  was  to  lower  the  gates  so  as  to  exclude 
travel  over  the. crossing  when  a  train  was 
approaching  from  east  or  west,  and  to  keep 
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them  dosed  until  the  train  had  cleared  the 
crossing.  The  switch  tower  was  abont  18  or 
20  feet  high,  thus  affording  the  towerman  a 
commanding  and  unobstructed  view  of  the 
railroad  tracks.  The  only  Indication  of  the 
approach  of  trains  provided  by  the  railway 
company  was  by  closing  the  gates.  The 
street  railway  company  operated  a  horse  car 
line  In  Haisted  street  Appellee  became  a 
passenger  on  a  south-bound  horse  car  abont 
a  mile  north  of  the  scene  of  the  accident 
Upon  reaching  the  north  gate  at  Forty-Ninth 
street  the  gate  being  down,  the  car  Bton;>ed. 
At  that  time  there  was  a  freight  train  stand- 
ing upon  the  north  track  of  the  railway  com- 
pany, the  catMXwe  of  which  was  several  feet 
west  of  the  west  sidewalk  of  Haisted  street, 
thus  leaving  the  street  clear,  but  cutting  off 
the  view  to  the  southwest  There  were  no 
other  obstructions  to  prevent  a  person  at  the 
north  gate  from  looking  along  the  railway 
track  for  more  than  a  mile.  The  conductor 
of  the  street  railway  car  went  ahead  of  the 
horses  and  passed  the  gate,  and  when  it  was 
raised  he  told  the  driver  to  "come  on."  The 
conductor  walked  a  few  feet  ahead  of  the 
horses  until  he  reached  the  south  or  last 
track  of  the  railway  company,  when  be  dis- 
covered a  passenger  train  coming  rapidly 
from  the  west  along  the  south  track.  He 
called  to  the  driver  to  stop,  but  the  driver 
applied  the  whip  to  his  horses  and  attempt- 
ed to  cross  the  south  track  ahead  of  the 
passenger  train,  but  failed  to  clear  the  south 
track,  and  the  car  In  which  appellee  was  a 
passenger  was  struck  by  the  engine  of  the 
passenger  train,  and  appellee  was  severely 
injured. 

The  declaration  contained  three  counts, 
and  charged  separate  acts  of  negligence 
against  each  of  the  appellants,  and  averred 
that  appellee's  injury  resulted  from  the  joint 
operation  of  the  alleged  negligent  acts.  The 
negligence  charged  against  the  street  railway 
company  was  a  failure  to  so  run,  manage, 
and  operate  the  car  upon  which  appellee  was 
a  passenger  as  to  safely  carry  appellee  to  bis 
destination  without  harm  or  Injury,  and  a 
failure  to  take  proper  precautions  at  the  In- 
tersection at  the  crossing  of  the  railway 
track  to  discover  whether  there  was  danger 
from  a  collision  with  passing  trains  upon 
the  railway  company's  tracks.  The  negli- 
gence charged  against  the  railway  company 
is  that  of  negligently  and  carelessly  run- 
ning its  train  at  an  unreasonable  and  unsafe 
rate  of  speed,  and  failing  to  dose  the  gates 
or  give  other  warning  of  the  near  approach 
of  the  train  at  the  Intersection  of  the  street 
car  lines.  Each  of  appellants  filed  a  plea  of 
not  guilty. 

William  3.  Hynes  and  Watson  J.  Ferry 
(Mason  B.  Starring,  of  counsel),  for  appel- 
lant Chicago  City  Ry.  Co.  G.  W.  Kretzlnger, 
for  appellant  Chicago  &  Grand  Trunk  Ry. 
Co.  Theodore  G.  Case,  Munson  T.  Case,  and 
Seth  F.  Crews,  for  appellee. 


VICKERS,  J.  (after  stating  the  facts).  It 
is  contended  that  the  court  erred  in  giving 
instructions  numbered  8  and  4.  These  in- 
structions are  as  follows: 

"(3)  The  court  instructs  the  jury  that  so 
far  as  consistent  with  the  practical  opera- 
tion of  Its  road,  it  is  the  duty  of  a  railroad 
company  to  exercise  the  highest  degree  of 
care  and  caution  for  the  safety  and  security 
of  passengers  -while  being  transported. 

"(4)  Common  carriers  of  persons  are  re- 
quired to  do  all  that  human  care,  vigilance, 
and  foresight  can  reasonably  do,  consistent 
with  the  character  and  mode  of  conveyance 
adopted  and  the  practical  prosecution  of  the 
business,  to  prevent  accidents  to  passengers 
ridlug  upon  their  trains." 

Instruction  No.  8  is  objected  to  by  both  ap- 
pellants because  It  omits  to  qualify  "con- 
sistent" with  the  vrord  "reasonably,"  In  the 
first  line,   and   an   argument   is   submitted 
which  attempts  to  show  that  the  words  "con- 
sistent with  the  practical  operation  of  the 
road"  mean  something  more  or  less  than  the 
words  "reasonably  consistent  with  the  prac- 
tical operation  of  the  road."    This  objection 
is  without  force.    The  instruction  has  been 
approved  by  this  court  as  a  correct  proposition 
of  law  in  West  Chicago  Street  Railroad  Co. 
T.  Kromshinsky,  185  111.  92,  56  N.  £.  1110, 
and  the  rule  embodied  in  it  has  frequently 
received  the  sanction  of  this  court    Illinois 
Central  Railroad  Co.  ▼.  O'Connell,  100  111. 
636,  43  N.  H.  704;  West  Chicago  Street  Rail- 
road Co.  V.  Johnson,  180  HI.  285,  54  N.  E. 
334;  Chicago,  Burlington  &  Qulncy  Railroad 
Co.  V.  Mehlsack,  131  III.  61,  22  N.  E.  812,  19 
Am.  St  Rep.  17;  (Chicago  &  Alton  RaUroad 
Co.   V.  Byrum,   153  111.  131,  38  N.  E.  57& 
While,  as  a  general  rule,  the  approval  of  an 
Instruction  in  any  given  case  means  no  more 
than  tliat  the  Instruction  is  not  open  to  the 
objection  there  urged  against  it  where  an 
instruction  like  the  one  now  being  considered 
announces  an   abstract  proposition   of  law, 
and  the  only  objection  that  can  be  raised 
to  It  Is  that  It  is  not  a  correct  statement  of 
the  law,  if  the  approval  of  such  Instruction 
by  tliis  court  does  not  settle  the  law  as  con- 
tained In  the  Instruction,  then  there  can  be 
no  such  thing  as  settling  a  legal  proposition 
when  the  same  Is  presented  to  this  court  in 
an  instruction.    When  a  clear  al>8tract  prop- 
osition of  law  is  presented  to  this  court  and 
is  approved  as  a  correct  statem^it  of  tbe 
law,  It  must  be  assumed  that  the  court  has 
spoken  advisedly,  and  that  all  objections  to 
the  rule  as  announced  have  been  considered. 
The  Instruction  now  under  considraratlon  de- 
fines the  rule  of  law  as  to  the  degree  of  care 
a  carrier  owes  to  Its  passengers.    As  already 
shown,  the  rule  has  been  unequivocally  ap- 
proved by  this  court  frequently  as  a  correct 
proposition  of  law  without  the  qualification 
of  "reasonably"  before  the  word  "conslstenL" 
The  Identical  objection  now  being  urged  to 
the  Instruction  under  consideration  was  rais- 
ed in  the  case  of  Chicago   City  Railway 
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Co.  T.  Pural,  79  N.  H  686,  and  we  there  held 
that  the  qnallflcatlon  by  the  use  of  the  word 
''reasonably"  added  nothing  to  the  eenae  of 
the  Instruction,  and  was  unnecessary. 

It  Is  also  further  aald  that  the  third  and 
fourth  Instructions  should  not  have  been 
given  because  they  were  not  applicable  to 
the  case  of  the  railway  company.  These  in- 
atractlons  do  not  assume  to  state  facta  upon 
the  finding  of  which  a  verdict  Is  to  be  found 
against  both  appdlants  or  either  of  them. 
Appellee  was  a  passenger  on  the  street  car, 
and  was  not  a  passenger  on  the  train  of  the 
other  appellant.  The  Jury  must  be  credited 
with  intelligence,  and  no  one  with  fair  Intel- 
ligence could  understand  these  instructionB 
as  haying  any  relation  to  the  case  against 
the  railway  company.  The  criticism  made 
on  instruction  4  because  it  uses  the  words 
"practical  prosecution  of  Its  business,"  in- 
stead of  the  "practical  operation  of  its  road," 
is  hypercritical.  The  two  expressions  convey 
substantially  the  same  meaning. 

Instruction  No.  9  Is  objected  to.  This  in- 
struction relates  to  the  elements  of  damages, 
and  tells  the  Jury,  among  other  elements  to 
be  ccmsidered,  "to  what  extent,  if  any,  he 
[appellee]  has  been  injured  or  marred  in  his 
personal  appearance,  and  to  what  extent,  if 
any,  he  may  have  endured  physical  and 
mental  suffering  as  a  natural  and  inevitable 
result  of  such  Injury,"  and  also  the  value  of 
any  time  the  Jury  may  believe,  from  the 
evidence,  appellee  has  lost  on  account  of  such 
injuries.  This  Instruction  Is  allied  to  be 
vicious  (1)  because  there  is  no  evidence  In  the 
record  which  authorized  the  Jury  to  consider 
the  marring  of  appellee's  personal  appear- 
ance as  an  element  of  damages;  (2)  because 
the  instruction  authorized  a  recovery  for 
mere  mental  suffering  not  connected  with 
physical  injuries;  and  (3)  because  the  allow- 
ance for  loss  of  time,  under  the  evidence,  was 
misleading  and  erroneous.  In  regard  to  the 
first  objection  pointed  out  to  this  instruction, 
the  evidence  shows  that  appellee  was  more 
or  less  disfigured  about  his  face,  head,  and 
shoulder,  and,  while  it  is  true  Dr.  Wilder 
testified  that  he  had  examined  appellee  a 
short  time  before  the  trial,  and  that  appel- 
lee's ear  that  had  been  practically  severed 
from  his  head  had  assumed  its  natural  iKisi- 
tion,  and  that  on  close  examination  only  the 
scars  could  be  seen,  and  that  there  was  only 
a  partial  limitation  of  the  use  of  one  arm, 
still,  when  all  the  evidence  is  considered, 
there  Is  a  substantial  basis  in  it  to  warrant 
the  Instruction.  The  last  objection  to  the 
instruction  Is  based  on  the  assumption  that 
the  Jury  were  liable  to  be  misled  into  award- 
ing appellee  damages  for  loss  of  profits  in  his 
business  as  a  speculator  and  scalper  in  Uve 
stock.  There  is  no  Intimation  in  the  instruc- 
tion from  which  such  inference  can  be 
drawn,  and  the  objection  thus  urged  cannot 
be  sustained.  All  danger  to  appellants,  if 
any  was  to  be  appr^ended  from  the  instruc- 
tion in  this  retard,  was  obviated  by  instruc- 


tion  No.  22  given  for  appellants,  which  told 
the  Jury  in  plain  words  that  appellee  was  not 
entitled  to  recover  for  any  loss  of  business. 
The  instruction  in  its  entire  scope  is  based 
on  evidence  in  the  record,  and  Is  not  subject 
to  the  objections  urged  against  it.  The  objec- 
tion urged  against  the  tnstrucUon  In  Cullen 
V.  Hlggins,  216  111.  78,  74  N.  B.  698.  Is  not 
insisted  upon  in  this  case. 

Appellant,  the  railway  company,  Insists  In 
this  court  that  the  trial  court  erred  in  giving 
two  Instructions  at  the  Instance  of  the  street 
railway  company.  Without  deciding  the 
right  of  one  codefendant  to  assign  error  upcm 
an  Instruction  given  at  the  Instance  of  an- 
other defendant  when  both  are  Joined  in  an 
action  on  the  case,  and  without  considering 
whether  the  instructions  complained  of  are 
open  to  the  objection  urged  against  them, 
we  are  of  the  opinion  that  the  question  re- 
specting the  giving  of  these  instructions  is 
not  properly  saved  for  review  on  this  record. 
The  railway  comiwuy  filed  a  motion  for  a  new 
trial  in  the  court  below.  In  which  It  pointed 
out  26  ^tedfic  reasons  why  a  new  trial 
should  be  granted,  and  In  none  of  the  points 
so  filed  is  there  any  reference  to  the  error  of 
the  court  in  giving  the  instructions  of  which 
complaint  is  now  made.  It  was  not  until 
the  assignment  of  error  in  the  Appellate  Court 
that  the  railway  company  sought  to  raise 
this  question.  The  rule  of  practice  In  this 
state  is  that,  where  a  party  files  a  written 
motion  for  a  new  trial  and  specifies  therein 
the  grounds  or  points  upon  which  he  relies, 
all  questions  not  embraced  in  the  points  so 
filed  are  waived.  While  it  Is  true,  as  held  In 
this  court  in  Illinois  Central  Railroad  Co.  v. 
CKeefe,  164  111.  ES08,  89  N.  E.  006,  that  errors 
In  giving  or  refusing  instructions,  when  ex- 
ceptions have  been  properly  taken,  are  saved 
without  a  motion  for  a  new  trial,  still  the 
rule  is  firmly  established  that,  when  a  mo- 
tion for  a  new  trial  is  made  and  the  points 
relied  on  at&teA  therein,  all  other  points  are 
thereby  waived.  Ottawa,  Oswego  &  Fox 
River  Valley  RaUioad  Co.  v.  McMath,  91  111. 
104;  Hlntz  v.  Graupner,  138  HL  168,  27  N. 
B.  036;  West  Chicago  Street  Railroad  Co.  t. 
Krueger,  168  III.  686,  48  N.  E.  442;  Illinois 
Central  Railroad  Co.  v.  Johnson,  191  IIL  694, 
61 N.  E.  334;  Kehl  v.  Abram,  210  lU.  218, 71 N. 
B.  847,  102  Am.  St  Rep.  158.  At  the  close 
of  the  written  motion  for  a  new  trial,  the 
appellant  railway  company  adds,  "and  for 
various  other  errors  apparent  on  the  face  of 
the  record."  This  cannot  mean  anything.  It 
is  wholly  useless  and  serves  no  purpose. 
West  Chicago  Street  Railroad  Co.  v.  Krueger, 
supra. 

We  are  asked  to  reverse  this  Judgment  be- 
cause. It  is  said,  the  trial  court  erred  in  ad- 
mitting In  evidence  certain  X-ray  photo- 
graphs taken  by  Dr.  Dennison  for  the  pur- 
pose of  showing  the  character  of  appellee's 
injuries.  Preliminary  to  the  introduction  of 
these  photographs  Dr.  Dennison  testified  that 
he  was  a  post-graduate  physician  and  sur- 
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geon,  asd  bad  bad  12  years'  experience  In  tbe 
practice  of  his  profession  in  Ctilcago,  and 
was  experienced  in  the  matter  of  making  X- 
ray  photographs,  and  that  he  was  competent 
to  malse  correct  X-ray  views,  and  that  he 
made  tbe  original  negatives  and  tbe  prints 
therefrom,  and  that  the  same  were  correct 
representation  of  what  they  purported  to  be. 
This  preliminary  proof  was  sufficient  to  au- 
thorize the  reception  of  tbe  photographs  la 
evidence.  What  they  proved  or  tended  to 
provev  or  whether  they  were  Impeached  by 
tbe  expert  testimony  introduced  by  appel- 
lants, were  questions  for  the  Jury.  The  evi- 
dence of  Dr.  Dennison  made  a  prima  facie 
showing  sufficient  to  Justify  the  court  in  ad- 
mitting them  in  evidence,  and  this  is  tbe  only 
qnestion  involved  before  us.  Chicago  &  Jol- 
let  Mectric  Railway  Ca  v.  Spence,  115  111. 
App.  465;  Id.,  213  UL  220,  72  N.  E.  796,  104 
Am.  St.  Rep.  213;  22  Am.  ft  Eng.  E2ncy.  of 
Law  (2d  Ed.)  756.  There  waa  no  error  In 
admitting  the  pbo1%>grapbs  In  evidence. 

On  tbe  crosB-examination  of  Dr.  Flood,  a 
medical  ^:pert  witness  for  appellee,  coun- 
sel for  appellants  asked  tbe  following  ques- 
tion: "Isn't  It  the  principal  part  of  your 
professional  Industry  to  be  in  consultation 
with  attom^B,  to  hunt  up  these  claims,  or, 
whether  you  bunt  them  up  or  not,  secure 
them,  and  in  consultation  with  them  have  an 
arrangement  with  them  for  contingent  fees?" 
To  this  question  the  court  sustained  an  ob- 
jection, and  tills  mllng  is  assigned  as  error. 
Conceding  appellants'  right  of  cross-examina- 
tion- to  discover  the  motives,  feelings,  and 
prejudices  of  a  witness,  still  we  are  not  in- 
clined to  bold  that  there  was  any  error  com- 
mitted in  refosing  to  allow  tbe  cross-exam- 
ination to  be  extended  to  other  cases  having 
no  connection  with  tlie  case  then  being  tried. 
The  objection  to  this  question  was  properly 
sustained.  Chicago  &  Eastern  Illinois  Rail- 
road Co..  V.  Scbmitz,  211  111.  446,  71  X.  B. 
1060.  There  is  nothing  in  the  cases  relied 
upon  by  appellants  Justifying  tbe  question 
propounded  to  this  witness. 

We  hiave  examined  and  considered  appel- 
lants' assignment  of  error  respecting  the  al- 
leged misconduct  of  counsel  for  appellee  dar- 
ing the  trial,  but  have  failed  to  find  any- 
thiiig  in  tbe  conduct  objected  to  which  calls 
for  a  reversal  of  this  Judgment  Other  errors 
assigned  and  insisted  upon  and  not  herein 
discussed  are  such  as  the  Judgrment  of  tbe 
Appellate  Court  precludes  us  from  consider- 
ing, or  are  not  of  a  character  requiring  a  dis- 
cussion in  this  opinion.  Suffice  it  to  say  that 
all  matters  urged  in  tbe  briefs  of  both  of 
these  appellants  have  had  our  careful  con- 
sideration, and  we  have  reached  the  conclu- 
sion that  there  is  no  reversible  error  In  this 
record. 

Tbe  Judgment  of  tbe  superior  court  of 
Cook  county,  and  the  judgment  of  the  Ap- 
pellate Court  affirming  tbe  same,  are  accord- 
ingly affirmed. 

Judgment  affirmed. 


cm  iiL  my 
CITY  OF  CHICAGO  et  aL  ▼.  BURKB. 
(Supreme   Court   of  Ulfaiois.     Feb.   21.   luOT. 
Rehearing  Denied  April  3.  1907.) 

1.  MUNlCrPAX,  COSFOKATIONS — OlL  INSPEC- 
TION—MCMICIPAX.  LBQISLATIOH— CORFLICI- 
INO  EXEBCISK  OF  POWEB  BY  STATE  AND 
CiTT. 

Since  Act  July  1.  1874,  Hnrd's  Rev.  St 
1906.  c.  104.  S(  1-8,  provides  a  oomplete  sclieiDe 
for  the  inspection  of  oil  within  the  state,  the 
city  of  ChicaKO  bad  no  ricbt  to  legislate  on 
the  question  for  the  purpose  of  creating  the 
office  of  city  oil  inspector,  and  providine  for  a 
separate  inspection  at  tbe  expense  of  the  sell- 
ers of  oil  within  the  city,  in  conflict  with  such 
act. 

fEd.  Note.— For  cases  in  point  see  Cent  Di«. 
vol.  36,  Municipal  Corporations,  |  1311.] 

2.  Offickbs— De  Facto  Officees. 

Where  a  city  oil  inspector  claimed  title 
to  his  office  nnder  a  void  municipal  ordinance, 
and  there  never  had  been  an  attempt  to  ap- 
DOint  him  an  inspector  under  a  state  statute, 
his  acts  could  not  be  treated  as  valid  as  those 
of  a  de  facto  officer  nnder  the  statnte. 

FEd.  Note.— For  case*  in  point  see  Cent  Dig. 
vol.  37,  Officers,  SS  62.  63.J 

3.  Municipal  Cobporationb—Officebs— Ac- 
counting FOB  Fees — Estoppel. 

Complainant  was  apnointed  oil  inspector 
of  a  city  under  a  void  ordinance  reqnirine  him 
to  pay  to  the  city  all  fees  collected  and  receive 
a  salary  for  his  services.  Plaintiff  collected 
larire  sums  in  fees,  which  be  never  reported  or 
paid  over  to  the  city,  and  when  his  office  was 
under  investigation  bv  the  rrand  Jury,  be  toI- 
vmtariiy  deposited  two-  sums  with  the  cit; 
comptroller  to  secure  payment  in  case  a  short- 
acre  in  the  accounts  shonld  appear.  Held  that, 
the  fees  havinir  been  collected  by  complainant 
as  an  officer  of  the  city,  he  was  estopped  to 
deny  the  validity  of  his  acta  in  makine  tbe 
colleetiona,  and  was,  therefore,  not  entitled  to 
recover  the  sums  so  deposited,  a  shortaj:e  bi 
excess  thereof  bebm  admitted. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

BiU  by  Robert  E.  Burke  against  tbe  city  of 
Chicago  and  others.  From  a  Jud^ent  of  tbe 
Appellate  Court  reversing  an  order  dismissing 
the  bill  for  want  of  equity,  tbe  dty  appeals. 
Reversed.    Decree  of  superior  c<>urt  affirmed. 

Maclay  Hoyne  (James  Hamilton  Lewis, 
Corp.  Counsel,  of  counsel),  for  appellants. 
William  H.  Bamum,  for  appellee. 

CARTWRIGHT,  J.  Robert  B.  Burke,  tbe 
appellee,  filed  bis  bill  In  this  ,caae  in  tbe  su- 
perior court  of  Cook  county  against  tbe  city 
of  Chicago  and  its  comptroller  and  treasurer, 
the  appellants,  praying  for  an  injunction  re- 
straining appellants  from  using  or  appropri- 
ating, or  commingling  with  other  funds  of 
tbe  city,  tbe  sum  of  $30,000  deposited  by  com- 
plainant as  security  for  any  shortage  that 
might  appear  in  bis  accounts  as  oil  ine()ector 
of  tbe  city,  consisting  of  anj  indebtedness 
that  might  be  found  due  from  him  to  the  dty. 
but  alleging  that  he  was  not  Indebted  to  the 
cit7  in  any  amount  and  praying  that  defend- 
ants Should  be  decreed  to  deliver  up  to  com- 
plainant the  sum  of  money  so  deposited.  A 
preliminary  injunction  was  granted  and  tbe 
bill  was  answered.    A  shortage  exceedhig  the 
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amount  of  the  d^oslt  inx  admitted  by  com- 
plalnaurt,  but  he  contended  that  all  the  fees  of 
the  office  legally  belonged  to  him  and  not  to 
the  city,  and  that  was  the  question  in  dis- 
pnte.  The  superior  court  dlEmissed  the  bill 
for  want  of  equity,  bnt  continued  the  Injnno- 
tlon  in  force  pending  an  appeal  to  the  Ap- 
pellate Court. for  the  First  District  The  ap- 
peal was  heard  in  the  branch  ot  that  court, 
and  the  decree  was  reversed,  and  the- cause 
was  remanded,  with  directions  to  the  superior 
court  to  enter  a  decree  In  accordance  with  the 
views  expressed  in  the  opinion  then  filed. 
The  views  so  expressed  were  to  the  effect  that 
the  money  delivered  by  the  complainant  to 
the  comptroller  of  the  dty  belonged  to  the 
complainant  by  virtue  of  chapter  104  of  the 
Revised  Statutes  of  1874,  concerning  oil  in- 
spection; that  the  ordinance  under  which 
complalziant  was  appointed  oil  Inspectw  of 
the  city  is  valid  bo  far  as  to  coafer  upon  com- 
plainant title  to  the  office  of  oil  Inspector  un- 
der said  statute  and  to  fix  the  amomnt  to  be 
paid  by  persons  -  requiring  his  scanrices,  but 
Is  void  so  far  as  If  provides  for  a  monthly 
salary  of  the  oil  lnQ>ector  and  that  the  fees 
collected  shall  be  paid  to  the  city  and  In 
other  respects  in  wblch  it  conflicts  with  the 
statute;  that  the  ordinance  and  the  accept- 
ance of  the  office  by  <x>mplainant  created  am 
Implied  agreement  that  complainant  would 
perform  the  duties  of  the  office  for  the  com> 
pensation  prescribed  by  the  ordinance,  which 
contract  was  Illegal,  as  opposed  to  public 
policy,  and  thati  inasmudi  as  the  transaction 
remained  executory,  relief  should  be  granted 
to  the  complainant  in  disaffirmance  of  his 
contract  on  grounds  of  public  policy.  There 
was,  therefore,  nothing  to  be  dctne  by  tbe  su- 
perior court  but  tp  enter  a: decree  In  accord- 
ance with  tbe  prayer  of  the  bill,  and  an  ap- 
peal being  allowed  by  law  in  such  qases^  this 
appeal  was  prosecuted. 

Tbe  following  facts  were  agreed  upon  by 
stipulation:  The  city  of  Chicago  was  incor- 
porated, about  April  25,  1875,  under  tbe  gen- 
eral act  of  1872  for  the  Incorporation  of  cities 
and  villages.  In  1881  the  laws < and  ordinan- 
ces of  the  city  were  codified  and  revised,  and, 
by  sections  874  to. 882,  Inclusive,  of  article  1, 
c.  13,  the  office  of  oil  Inspector  of  the  city  was 
created.  The  ordinance  provided  tbat  tbe  oil 
Inspector  should  be  appointed  by  tbe  mayor, 
with  tbe  consent  of  the  city  council,  biennial- 
ly, on  the  first  .Monday  of  May.  or  soon  there- 
after, for  a  term  of  two  years.  He  was  re- 
quired to  give  a  bond  in  the  sum  of  $10,000, 
with  security  approved  by  the  city  council, 
and  the  ordinance  contained  provisions  for 
apparatus,  tests,  branding,  and  charges  for 
Inspection,  covering. the.  whole  subject  of  oil 
inspection.  A  Revised  Code  was  adopted  in 
April,  1897,  by  wbicb  all  ordinances;  incon- 
sistent therewith  were  repealed.  So  far  as 
oil  Inspection  is  concerned  this  Revised  Code 
remains  in  force.  By  sections  1353  to  1364, 
inclusive  of  chapter  45  of  that  Code  the  office 
of  Inspector  of  oils  is  created,  and  his  term 
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1b  fixed  at  two  years  and  until  bis  successor 
Is  appointed  and  qualified.  He  Is  to  receive 
as  salary,  In  full  compensation  of  all  the  du- 
ties of  the  offlice,  and  in  lieu  of  all  fees  and 
emoluments  pertaining  thereto,  tbe  sum  of 
$300  per  month.  He  is  authorized,  with  the 
approval  of  the  mayor,  to  appoint  not  exceed- 
ing three  deputies,  at  salaries  of  $150,  $30, 
and  $75  per  month,  respectively,  and  all  sal- 
aries are  payable  at  the  end  of  each  month, 
in  tbe  same  manner  as  salaries  of  other  city 
officers.  The  Inspector  is  to: be  appointed  by 
.the  mayor,  "with  the  consent  of  the  city  conn- 
oil,  on  the  first  Monday  of  May  and  biennial- 
ly thereafter,  and  he  is  required  to  give  a 
bond  to  the  city  in  tbe  sum  of  $10,000,  with 
sureties  to  be  approved  by  the  city  council, 
for  tbe  faithful  discharge  of  the  duties  of  his 
office.  He  must  require  payment  in  cash  for 
bis  services  at  the  rate  of  6  cents  for  each 
package,  cask,  or  barrel  inspected,  from  tbe 
party  requiring  his  services,  and  keep  in  a 
book  for  that  purpose  a  full,  true,  and  minute 
account,  in  detail,  of  all  fees,  charges,  and 
emoluments. of  his  .office.  His  office  expenses, 
other  than  salaries  and  maintenance  of  in- 
jBti-um^its '  and  apparatus,'  are  toi  be  paid  by 
-the  ccnnptroUer  monthly,  upon  statemento 
verified  and  showing  the  actual  amount  in  de- 
tail. Tbe  inspector. is  required  to  make  to 
.the. comptroller,  on  or  before  tbe  10th  day  of 
.each  .montb,  a  report  In  writing  verified  by 
ibis  a^davit,, showing  in  detail  all  the  fees 
and  charges  collected  by  him  by  virtue  of  bis 
office  during  the  preceding  mouth,  and  at  the 
same  time  to  pay  Into  the  city  treasury  the 
full  amount  of  such  fees  and  charges  collect- 
ed. '  A  failure  to  make  such  report  and  pay 
over  such  amount  within  tbat  time  Is  to  be 
constf  ued  as  a  resignation  of  tbe  office,  and 
the  mayor  may  declare  tbe  office  vacant  and 
appoint  a  successor.  Tbe  ordinance  contains 
further  provisions  relating  to  storage,  tests, 
etc.,  of  articles  subject  to  inspection,  accounts 
to  be  furnished  to  tbe  party  for  whom  an  iu- 
/spection  Is  piade,  entries  in  a  book  kept  for 
tbe  purpose  of  all  oils  inspected,  and  provides 
penalties  for  violations  of  the  provisions  of 
the  ordinance.  Tbe  ordinance,  in  terms,  cre- 
ates an  office,  and  constitutes  a 'Complete  code 
regulating  the  inspection  of  oils  within  tbe 
city. 

Tbe  complainant,  Robert  E.  Burke,  was  ap- 
pointed oil  inspector  under  and  by  virtue  of 
tbat  ordinance  in  April,  1897,  and  was  reap- 
pointed May  1,  1899,  and  April  29,  1901.  Tbe 
appointments  were  made  by. the  mayors  with 
the  advice  and.  consent  of  the  city  council,  for 
the  term  of  two  years,  and  complainant  quali- 
fied by  giving  tbe  bond  required  by  tbe  ordi- 
nance and  gave  no  other  bond.  From  the 
time  of  his  first  appointment  until  October 
10,  1901,  be  held,  exercised,  and  performed 
tbe  duties  of  ;the  office  of  oil  inspector  of  the 
city  of  Cbicago  under  said  appointments, 
claiming  to  hold  the  office  under  and  by  vir- 
tue of  the  ordinance.  On  oi;  before  the  lOtb 
day  of  each  montn  he  presented  to  tbe  city 
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comptroller  a  report  In  writing,  verified  by 
bl8  affidavit,  purporting  to  show  In  detail  all 
tbe  fees  and  charges  collected  by  him  by  vir- 
tue of  bis  office  during  tbe  preceding  month, 
and  at  or  about  the  time  of  making  each  re- 
port be  paid  Into  tbe  city  treasury  tbe  amount 
of  the  fees  and  charges  shown  as  collected 
by  tbe  report,  representing  to  tbe  city  that 
tbe  amount  so  paid  was  tbe  full  amount  of  all 
the  fees  and  charges  collected  by  him  during 
tbe  month  mentioned  in  the  report  During 
the  entire  period  be  fumlsbed  monthly  to  tbe 
comptroller  pay  rolls,  verified  by  his  affidavit 
showing  tbe  amount  of  bis  salary  as  $300  per 
month,  tbe  salary  of  bis  chief  deputy  at  $150, 
and  tbe  other  deputies  at  $80  and  $75,  re- 
q>ectlvely,  and  stating  that  tbe  labor  for 
which  the  pay  roll  was  a  voucher  was  per- 
formed for  tbe  benefit  and  account  of  tbe  city 
of  Chicago.  He  also  delivered  to  tbe  city 
comptroller  monthly  bills  purporting  to  show 
tbe  actual  amount,  in  detail  per  month,  of  tbe 
necessary  expenses  of  his  office  and  tbe  cost 
of  maintenance  per  month  of  the  necessary 
instruments  and  apparatus.  The  salaries 
and  expenses  of  tbe  office  and  tbe  cost  of 
maintenance  of  the  necessary  instruments 
and  apparatus  were  paid  monthly  by  tbe  city 
and  were  received  by  complainant  The  re- 
ports so  made  were  47  in  number,  and  the  pay 
rolls  and  statements,  verified  by  the  complain- 
ant's affidavits,  exceeded  50  In  number.  The 
reports  of  fees  collected,  so  made  and  verified 
by  tbe  complainant,  were  many  of  them  false, 
and  were  so  made  for  the  purpose  of  with- 
holding from  tbe  city  a  large  part  of  the  fees 
and  charges  collected  by  complainant  by  vir- 
tue of  his  office,  and  he  never  made  a  report 
of  the  whole  amount  of  fees  actually  collected. 
Tbe  city  and  its  officers  bad  no  means  at 
band  of  learning  that  the  reports  were  false. 
From  January  1  to  September  SO,  1901,  inclu- 
sive, complainant  collected  from  tbe  Standard 
Oil  Company  more  than  $3,600,  and  from 
other  oil  companies  considerable  sums,  and 
did  not  tnm  over  the  same.  He  collected 
fees  and  charges  under  tbe  ordinance  which 
be  failed  to  account  for  or  pay  over,  far  in 
excess  of  tbe  sum  of  $30,000.  The  moneys 
collected  by  him  were  earned  by,  and  were 
due,  him  only  by  virtue  of  bla  position  as  oil 
Inspector  of  tbe  city.  During  all  tbe  time 
that  be  occupied  tbe  office  be  never  denied 
the  validity  of  tbe  ordinance  under  which  he 
was  appointed.  He  never  qualified  In  accord- 
ance with  tbe  provisions  of  chapter  104  of 
Hurd's  Rev.  St.  1005,  and  never  complied  with 
tbe  provisions  of  that  statute  as  to  keeping 
a  book  open  to  examination,  showing  Inspec- 
tions. Up  to  October  7, 1901,  he  never  claim- 
ed the  right  to  withhold  any  fees  collected, 
and  neither  tbe  city  nor  any  officer  bad  any 
notice  that  be  did  not  intend  to  comply  with 
tbe  ordinance  or  tbe  conditions  under  which 
he  held  the  office. 

The  proof  showed  that  In  tbe  first  days  of 
October,  1901,  tbe  complainant  learned  from 
the  dally  papers  that  his  office  was  under  In- 


vestigation by  the  grand  Jury  of  Cook  county, 
which  was  considering  evldaice  against  him 
that  bis  reports  were  false  and  tbat  he  bad 
failed  to  turn  over  fees  collected.  On  Octo- 
ber 6th  he  sent  a  message  to  Lawrence  Mc- 
Oann,  the  dty  comptroller,  asking  him  to 
come  to  De  Jongbe's  restaurant  and  McGann 
went  to  tbe  restaurant  and  bad  an  inter- 
view with  tbe  complainant  In  reply  to  an 
Inquiry,  McGann  stated  tbat  he  had  been  be- 
fore the  grand  jury  with  the  books  and  pa- 
pers of  bla  office.  Complainant  denied  tbat 
there  was  any  shortage  in  bis  accounts,  but 
said  that,  If  there  was  any  shortage  be  would 
put  up  a  cfae<^  to  cover  it  or  to  secure  it 
There  is  some  difference  between  McGann 
and  complainant  as  to  tbe  words  used,  but 
there  is  no  difference  as  to  tbe  essential  sub- 
stance of  the  transaction.  Complainant  un- 
derstood that  the  shortage  was  alleged  to  be 
$16,000,  and  be  gave  McGann  a  cheds  for  $20,- 
000  to  secure  the  city  against  any  shortage 
that  might  appear,  and  to  be  applied,  so  far 
as  necessary,  to  cover  tbe  same.  Later  in 
tbe  day  complainant  called  McGann  by  tele- 
phone and  said  tbat  there  was  anotba  al- 
leged shortage  of  about  $7,000,  and  he  would 
send  over  a  check  for  $10,000  to  secure  any 
claim  tbat  might  be  made  against  him  In  that 
direction.  He  sent  tbe  check,  and  both  checks 
were  cashed  and  d^XMlted  with  the  dty 
treasurer.  The  city  comptroller  In  his  report 
made  the  oitry,  "Robert  B.  Burke,  spedal  ac- 
count, $90,000,"  and  in  another  place,  under 
tbe  bead  of  "Trust  Fund,"  was  the  eatrj,  "K. 
E.  Burke,  account,  $30,000."  Tbe  treasurer 
made  the  following  entries:  "R.  E.  Burke, 
oil  Inspector,  amonnt  deposited  with  dt; 
treasurer,  $30,000."  In  another  place:  "B. 
E.  Burke,  special  account,  $30,000,"  and  un- 
der the  heading  of  "Trust  Fund,"  "Troat 
fund,  $30,000."  The  money  has  been  kept  as 
a  special  fund  and  not  appropriated  to  any 
other  account  The  complainant  served  de- 
mand upon  the  treasurer  and  comptroller  for 
tbe  return  of  the  money,  and  filed  the  bill  In 
this  case.  In  bringing  about  the  Interview 
with  McGann  at  De  Jongbe's  restaurant,  com- 
plainant took  the  initiative  and  gave  to  Mc- 
Gann one  dieck  and  sent  blm  tbe  other  of  bis 
own  free  will,  without  threat,  compulsion,  or 
duress  of  any  kind.  He  does  not  claim  tbat 
McGann  Infiuenced  blm  In  the  slightest  de- 
gree, and  the  checks  were  made  and  delivered 
solely  on  account  of  what  complainant  con- 
ceived to  be  bis  own  best  Interests. 

The  questions  Involved  have  been  elaborate- 
ly and  exhaustively  argued  by  the  learned 
counsel  for  tbe  respective  parties  from  every 
point  of  view  which  conld  throw  light  upon 
such  questions.  Tbe  positions  of  tbe  counsel 
for  complainant  are  practically  those  wblcb 
were  adopted  by  tbe  Appellate  Court  He 
contends  that  the  ordinance  is  Invalid  because 
In  conflict  with  the  act  entitled  "An  act  to 
revise  tbe  law  in  relation  to  oil  Inspection," 
In  force  July  1, 1874,  and  constituting  chapter 
104  of  tbe  Revised  Statutes  (Hurd's  Rev.  St 
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1905,  pp.  1420-1421,  U  1-8)  so  fOr  as  It  pro- 
vides for  a  montbly  salary  for  the  complain- 
ant and  bis  deputies,  and  in  the  other  re- 
spects in  which  it  conflicts  with  the  statute, 
but  that  It  is  valid  and  enforceable  so  far 
that  the  appointment  of  complainant  under  it 
conferred  upon  him  title  to  the  office  of  oil 
Inspector  under  the  statute  and  fixed  the 
compensation  to  be  paid  by  persons  requiring 
bis  services.  la  that  view  of  the  ordinance 
be  insists  that  the  acceptance  of  the  office 
constituted  an  illegal  contract  by  defendant 
to  accept  less  than  the  compensation  fixed  by 
the  statute,  and  that  such  contract  was  void 
because  of  public  policy. 

We  are  unable  to  see  bow  these  positions 
can  be  maintained.  The  statute  upon  which 
counsel  relies  provides  that  the  Judge  of  the 
county  court  of  any  county  for  townships 
outside  of  incorporated  cities,  towiLB,  and  vil- 
lages, the  mayor  of  any  city,  with  the  ap- 
proval of  the  city  council,  and  the  board  of 
trustees  of  any  village  or  town,  may,  and  on 
the  petition  of  any  five  inhabitants  thereof 
shall,  appoint  one  or  more  inspectors  for  the 
inspection  of  coal  oil,  etc,  and  fix  their  com- 
pensation, to  be  paid  by  the  parties  requiring 
their  services.  E<very  such  Inspector  is  to 
hold  bis  office  for  one  year,  and  is  authorized 
to  appoint  deputies,  for  whom  he  shall  be  re- 
sponsible, and  who  shall  take  the  same  oath 
and  be  liable  to  the  same  penalties  as  the  in- 
spector. He  is  required,  before  entering  upon 
the  duties  of  the  office,  to  take  and  subscribe 
the  oath  contained  In  the  act,  and  to  execute 
a  bond,  payable  to  the  people  of  the  state,  in 
such  sum  as  shall  be  required  by  the  county 
judge,  city  council,  or  board  of  trustees,  with 
sureties  to  be  approved  by  such  judge  or  the 
mayor  or  president  of  the  board  of  trustees, 
conditioned  for  the  faithful  discharge  of  the 
duties  of  his  office.  This  bond  is  to  secure 
any  person  aggrieved  by  bis  misconduct,  and 
he  is  required,  within  24  hours  after  making 
an  inspection,  to  make  a  full  and  fair  entry 
in  the  record  book  required  to  be  kept  for 
that  purpose,  to  be  open  to  all  persons  wish- 
ing to  examine  the  same.  He  is  required  to 
provide  himself,  at  his  own  expense,  with  in- 
struments for  making  tests,  and  the  whole 
subject  of  inspection  under  the  act  is  regu- 
lated by  it  The  ordinance  does  not  purport 
to  be  the  execution  of  any  power  under  the 
statute  or  to  deal  with  the  office  created  by 
it,  but  it  purports  to  create  another  office— 
that  of  oil  inspector  of  the  city.  If  acting 
under  the  statute,  the  city  council  would 
have  been  required  to  fix  the  amount  of  a 
bond  payable  to  the  people  of  the  state  and 
the  mayor  to  approve  the  sureties;  but  the 
ordinance  makes  no  provision  for  such  a  Iwnd 
or  the  amount  of  it,  and  provides  for  a  differ- 
ent bond  to  be  executed  to  the  city  and  for 
the  security  of  the  city.  The  bond  payable  to 
the  people  is  to  secure  any  person  aggrieved 
by  the  misconduct  or  neglect  of  the  Inspector. 
The  provision  in  respect  to  compensation  is 
in  direct  conflict  with  the  statute  by  substi- 


tuting salaries  for  the  Inspector  and  bis  depu- 
ties; also  the  provisions  for  the  payment  of 
the  d^uties  and  the  expenses  of  the  office, 
and  the  fixing  of  the  term  at  two  years  while 
the  term  of  office  under  the  statute  is  one 
year.  There  are  numerous  other  points  in 
which  the  ordinance  and  statute  conflict,  and 
they  do  not  liarmoniee  in  any  of  their  pro- 
visions. 

It  is  beyond  question  that  there  was  no  In- 
tention on  the  part  of  the  city  council  or 
mayor  to  act  in  pursuance  of  the  statute,  but 
the  intention  was  to  provide  for  the  appoint- 
ment by  the  mayor,  with  the  approval  of  the 
city  council,  of  an  oil  inspector  under  section 
2  of  article  6  of  the  charter,  and  to  provide 
for  the  Inspection  of  oil  as  an  article  of  mer- 
chandise under  paragraph  54  of  section  I, 
art  5,  of  such  charter.  To  hold  that  a  part 
of  the  ordinance  Is  valid  and  a  part  void 
would  require  the  elimination  of  every  sub- 
stantial provision  contained  In  it  except  that 
persons  requiring  the  inspection  should  pay 
6  cents  for  each  package,  cask,  or  barrel  in- 
spected. To  eliminate  practically  everything 
that  the  city  council  intended  to  accomplish 
by  the  ordinance  and  which  formed  the  only 
Inducement  for  its  passage  would  be  to  pro- 
duce a  result  never  contemplated  by  the  coun- 
cil or  mayor,  and,  in  our  opinion,  would  be 
wholly  unjustifiable.  The  provisions  of  the 
ordinance  are  interdependent  and,  if  the  city 
had  no  right  to  legislate  on  the  question,  as  it 
attempted  to  do,  the  whole  ordinance  is  void 
and  no  part  can  be  sustained.  Mathews  v. 
People,  202  111.  389,  67  N.  B.  28,  63  L.  R.  A. 
73,  95  Am.  St  Rep.  241. 

Complainant  Is  not  an  officer  de  Jure  under 
the  statute^  He  was  not  appointed  under 
that  statute.  Tbe  city  council  did  not  fix 
the  amount  of  aity  bond  to  be  given  under 
It  and  he  did  not  qualify  imder  It  Neither 
can  he  bring  himself  under  any  definition  of 
an  officer  de  facto.  Where  there  is  an  ex- 
isting legal  office,  one  who  assumes  to  fill  tb» 
office  and  acquires  the  reputation  of  l>elng 
the  officer  he  assumes  to  be  will  be  an  officer 
de  facto,  although  there  may  be  some  irreg- 
ularities in  his  apix)lntment,  election,  or 
qualification  which  would  be  fatal  to  bis  title 
in  a  direct  proceeding.  Barlow  v.  Stanford, 
82  III.  298 ;  Leach  v.  People,  122  111.  420,  12^ 
N.  E.  726 ;  Samuels  v.  Drainage  Comrs.,  125 
111.  536,  17  N.  E.  829.  The  administrative 
acts  of  such  an  officer  are  held  to  be  valid 
and  binding,  so  far  as  the  public  and  third 
persons  are  concerned,  so  long  as  he  retains 
the  office  and  performs  Its  duties.  Mere  Ir- 
regularities In  complainant's  appointment  or 
in  taking  the  oath  or  giving  a  bond,  or  the 
fact  that  the  appointment  was  for  a  longer 
term  than  one  year,  would  not  deprive  him  of 
the  character  of  an  officer  de  facto  If  the 
other  necessary  conditions  had  existed;  but 
a  person,  to  t>e  an  officer  de  facto,  must  as- 
sume to  act  as  an  officer,  and  there  must  be 
facts,  circumstances,  or  conditions  which 
would  reasonably  lead  persons  having  rela- 
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tlons  or  business  with  the  office  to  recognize 
and  treat  him  as  the  lawful  incnmbent,  and 
he  must  have  the  deputation  of  being  tlie 
officer  he  assumes  to  be.  8  Am.  &  Eng.  Ency. 
of  Law  (2d  Ed.)  783.  There  waa  uo  at- 
tempt to  appoint  complainant  to  the  office 
of  oil  inspector  under  the  statnte,  and  he 
was  not  so  appointed.  He  did  not  act  or  as^ 
sume  to  act  as  such  an  officer,  and  did  not 
hare  the  reputation  of  being  an  oil  inspector 
under  the  statute.  There  was  nothing  which 
would  lead  any  person  to  recognize  or  treat 
him  as  an  incumbent  of  the  office  created  by 
the  8tatut3,  but,  on  the  contrary,  his  repu- 
tation was  tttat  of  being  oil  Inspector  under 
the  ordinance  of  the  city.  At  no  time  dnr^ 
ing  his  incumbency  of  the  office,  until  a  few 
days  after  the  money  had  been  paid  over,  did 
he  have  the  slightest  suspicion  that  he  was, 
or  bad  been,  an  oil  inspector  under  the  stat- 
ute, or  that  he  was  exercising  the  duties  of 
such  an  office,  and  he  never  assumed  to  exer- 
else  them. 

The  subject  of  oil  inspection  Is  under  the 
control  of  the  L^slature,  and  they  may  di- 
rect such  inspection  or  delegate  the  power' to 
municipalities.  If  the  Iiegislatnre  delegate 
the  power,  they  may  resume  it  and  in  that 
way  deprive  municipalities  of  the  right  to 
exercise  it.  City  of  Chicago  v.  Phoenix  Ins. 
Co.,  126  111.  276,  18  N.  E.  668;  Williie  v. 
City  of  Chicago,  188  111.  444,  58  N.  B.  1004, 
80  Am.  St  Rep.  182.  Whatever  power  was 
given  to  cities  by  the  general  incorporation 
act  for  the  inspection  of  oil  was  talien  away 
when  the  Legislature  resumed  control  of  the 
subject  by  the  act  of  1874.  The  city  of  Chi- 
cago, therefore,  had  no  authority  to  legislate 
on  the  subject  But  we  do  not  know  of  any  rule 
of  law  under  which  the  complainant  can  re- 
claim the  money  deposited  on  the  ground 
that  the  ordinance  was  void.  Surely  he  can- 
not escape  his  liability  to  the  city  by  Im- 
peaching his  owh  title  to  the  office  and  at- 
tempting to  show  that  In  fact  there  was 
no  legal  office  of  oil  inspector.  That  is  the 
only  valid  reason  he  can  give  for  reclaiming 
the  money,  and  if  that  is  true,  the  exactions 
from  persons  requiring  bis  services  were  il- 
legal. Of  course,  he  could  not  recover  the 
money  on  the  ground  that  It  belongs  to  the 
people  who  paid  it  to  him.  '  By  his  will  he 
asserts  his  own  title  to  the  money,  tand.  If 
the  money  equitably  belongs  to  other  per- 
sons, he  would  not  be  authorized  to  recover 
it  for  his  own  use.  He  can  only  recover  on 
his  own  title.  But  as  a  matter  of  law,  the 
money  does  not  belong  to  the  people  who  paid 
it  without  reservation  or  protest  Yates  v. 
Royal  Ins.  Co.,  2C0  111.  202,  65  N.  E.  726. 
Complainant  acted  as  an  officer  of  the  city, 
and.  In  consideration  of  his  monthly  salary 
and  the  payment  of  his  deputies  and  office 
expenses,  he  collected  the  money  for  the  city. 
We  do  not  see  how  he  can  dispute  the  title 
of  the  city  to  the  money  which  he  collected 
by  virtue  ef  the  ordinance.  It  is  true,  as 
stated  by  his  counsel,  that  there  Is  no  es- 


toppel against  learning  the  law  and  obeying 
It  but  there  is  an  estoppel,  enforced  by 
courts  of  equity,  against  assuming  a  position 
to  the  prejudice  of  another,  inconsistent  with 
a  previous  course  of  conduct  To  permit 
complainant  to  repudiate  his  acts  as  an  offi- 
cer of  the  city  and  his  obligations  under  tlie 
ordinance  would  be  to  accomplish  a  fraud. 
While  complainant  was  acting  as  oil  inspec- 
tor he  collected  the  feetj  upon  the  assumption 
that  he  was  clothed  by  the  ordinance  with 
power  to  collect  them,  and  he  cannot  now 
deny  the  obligations  imposed  by  the  ordi- 
nance or  dispute  the  title  of  the  city.  That 
was  the  principle  upon  which  the  case  of 
Prick  V.  Trustees  of  Schools,  99  111.  167,  waa 
decided.  Frlck  had  acted  as  secretary  and 
treasurer  of  the  board  of  trustees  and  enter- 
ed into  a  contract  with  it  He  was  estopped 
to  deny  the  yalldity  of  the  acts  of  the  board, 
and  the  court  said :  "It  would  be  inequitable 
to  allow  him  to  hold  office  under  the  board 
iand  to  hold  it  out  to  the  public  as  a  legally 
constituted  body,  contract  with  it  and  then, 
when  sued  on  a  contract  thus  made,  set  up 
that  the  board  had  no  legal  existence."  Per- 
haps the  fact  that  he  made  the  contract 
would  have  estopped  him,  but  he  was  held  to 
be  estopped  by  having  held  office  under  the 
board.  The  same  principle.  In  a  dilFerait 
manner,  was  applied  in  Lombard  t.  Chicago 
Sinai  Congregation,  64  111.  477,  and  Koby  v. 
Title  Guarantee  &  Trust  Co.  166  lU.  336,  46 
N.  B.  1110. 

While  there  Is,  as  before  noted,  some  Altta- 
ence  In  the  versions  of  the  agreement  given 
by  the  <!ity  comptroller  and  the  complainant 
there  is  no  dispute  as  to  the  actual  under- 
standing. There  was  no  payment  since  the 
shortage  waa  not  admitted,  but  the  money 
was  deposited  to  secure  payment  .in  case  a 
shortage  In  the  accounts  should  appear. 
There  was  to  be  no  further  proceeding  or 
foreclosure,  or  any  other  act  except  to  apply 
It  to  the  shortage  in  the  account  A  shortage 
far  in  excess  of  the  amount  deposited  is  ad- 
mitted, and,  although  the  application  bad  not 
been  made  Vhen  the  bill  was  filed,  the  rigtit 
to  appropriate  the  money  to  the  payment  of 
the  shortage,  as  far  as  it  would  reach,  was 
perfect 

The  statute  fixed  no  compensation  for  tlie 
services  of  the  oil  Inspector,  but  left  stieh 
compensation  to  be  fixed  by  the  local  author- 
ities. The  ordinance  does  not  purport  to 
fix  compensation  under  that  statute,  and  the 
purpose  of  the  ordinance  is  quite  dilTerent 
The  manifest  Intention  of  the  statute  is  to 
require  Inspection  for  the  protection  of  the 
public  and  to  have  the  compensation  flied 
by  the  local  authorities  at  such  a  sum  as 
would  be  fair  and  reasonable  pay  for  the 
services,  and  not  to  require  dealers  in  oil  to 
pay  tribute  to  an  Inspector  or  the  local  mn- 
niclpallty.  The  ordinance  has  the  double 
purpose  of  requiring  Inspection  and  to  com- 
pel parties  requiring  inspection  to  contribute 
to  the  revenues  of  the  city.    It  was  stipulated 
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tbat,  daring  all  the  time  that  complainant 
held  the  ofSce,  It  was  matter  of  common 
knowledge  that  the  fees  for  oil  Inspection  In 
Chicago  amounted  to  more  than  $15,000  a 
year.  The  compensation  provided  for  by 
the  statute  was  not  Included  in  the  ordinance 
by  terms  or  by  the  intention  of  the  city 
council. 

We  condnde  that  the  Judgment  of  the  Ap- 
pellate Court  was  wrong  and  the  decree  of 
the  superior  court  was  right,  although,  per- 
haps, for  quite  different  reasons  from  those 
given  by  that  court 

The  Judgment  of  the  Appellate  Court  is 
reversed,  and  the  decree  of  the  superior  conrt 
Is  affirmed. 

Judgment  reversed. 


<2K  ni.  207) 

WAITB  et  al.  v.  COMMIS8I0NBR8  OF 
GREEN  RIVER  SPECIAL  DRAIN- 
AGE DIST. 
(Supreme   Court    of    Illinois.    Feb.    21.    1907. 
Rehearing  Denied  April  4,  1007.) 

1.  EinKEKT  Domain— PBOomsDiNes  to  Assess 
CoMPBKSATioN— Notice— Drains— Acquisi- 
tion or  Rioirp  or  Wat. 

In  prooeedintts  by  a  drainaxe  district  to 
condemn  land  for  a  riKht  of  way,  a  notice 
to  the  owners  tbat  a  Jury  has  been  called  to 
meet  before  the  ooun^  judge  at  a  specified 
time  and  place  to  assess  damages,  when  and 
where  they  •  may  appear,  and  assert  their 
ricbts.  substantially  comDlles  with  Hurd's  Rev. 
St.  1906.  c  42,  Si  93,  132,  pRscriblng  the  form 
of  notice,  as  afcalnst  the  objection  that  it  is 
bad  for  not  stating  in  what  caiMidty  the  own- 
ers are  notified. 

2.  Sake. 

A  notice  to  the  owners  in  proceedSoRs  by 
a  dralnaxe  district  to  condemn  a  right  of  way, 
which  is  signed  by  the  clerk  in  the  canadties 
of  countv  clerk,  clerk  of  the  county  court, 
and  ex  officio  clerk  of  the  drainai^  district,  and 
whieit  ii  otherwise  sufficient,  is  sufficiently 
siimed  by  the  clerk  as  no  one  could  be  mis- 
led by  the  different  titles  following  his  name. 

3.  Wbit  ot  Ebbob— Pommio  Otjt  Ejbbos— 

SUFFICnSRCT. 

A  party  wishing  to  raise  the  point  that  a 
seal  to  the  notice  to  owners  in  proceedings  by 
a  drainaice  district  to  condemn  land  for  a  right 
of  way  was  not  proper  becaose  there  was  noth- 
inf  to  Indicate  whether  It  was  the  seal  of  the 
officer  as  county  clerk  or.  as  clerk  of  the  county 
court  or  as  clerk  of  the  drainatx  district  must 
set  out  what  the  seal  shows;  the  presumption 
beine  that  the  officer  who  signed  the  notice 
attached  the  proper  seal  until  the  contrary  is 
shown. 

4.  Pbockss  —  Retubr  or  Sbbvics  —  Ahxnd- 

MENT. 

Under  Amendments  and  Jeofails,  chapter  7 
(Hard's  Rev.  6t  lOOd),  authorizing  an  amend- 
ment after  the  rendition  of  judgment  to  pro- 
cesses, returns,  etc.,  the  court  in  a  proceeding 
by  a  drainage  district  to  condemn  land  for  a 
right  of  way  may  after  the  term  at  which  a 
JndKment  of  damages  was  awarded  permit  an 
amendment  to  the  return  of  the  service  of 
notice  to  the  owners  where  due  notice  was 
(riven  and  no  rights  of  third  persons  intervened. 
r>.  Samb. 

An  order  permitting  an  amendment  to 
the  return  of  service  of  process  which  allows 
the  amendment  to  be  made  by  the  deputy  sher- 
iff makin"  the  service  is  complied  with  where 
the  amended   return   is   sianed  by   the  sheriff 


succeeding  the  sheriff  in  office  at  the  time  of 
the  service  by  the  deputy  as  special  deputy. 

Error  to  Henry  County  Court;  T.  H.  Ches- 
ley,  Judge. 

Proceedings  by  the  commlssionerg  of  the 
Green  River  Special  Drainage  District  to  con- 
'  demn  a  right  of  way  over  the  lands  of  Hat- 
tie  N.  Walte  and  others.  There  was  a  Judg- 
ment awarding  damages,  and  Hattle  N.  Walte 
and  others  bring  error.    AfSrmed. 

George  W.  &  Joseph  L.  Shaw,  for  plain- 
tiffs In  error.  George  S.  Skinner  and  Henry 
Waterman,  for  defendant  in  error. 

CARTER,  J.    April  5,  1906,  the  commis- 
sioners of  Green  River  Special  Drainage  Dls- 
trldt  filed  a  petition  in  the  county  court  of 
Henry  county  to  condemn  the  right  of  way 
over  the  lands  of  plaintiffs  in  error  and  oth- 
ers.   Hattle  N.  Waite  entered  a  special  ap- 
pearance for  the  purpose  of  moving  to  quash 
the  notice,  and,  on  her  motion  being  over- 
ruled, excepted,   and  made  no  further  ap- 
pearance.   The  other  plaintiffs  in  error  did 
not  appear  In  any  way.    On  trial  before  the 
Jury  a  verdict  was  rendered  for  damages  for 
plaintiffs  In  error  and  Judgment  entered  for 
the  amoonts  in  their  favor,  authorizing  the 
district  to  take  the  right  of  way  on  paying 
or  tendering  the  amount.    The  record  of  the 
county  court  in  these  proceedings  affecting 
the  property  of  plaintiffs  In  error  Is  brought 
here  by  writ  of  error  for  review.    The  orig- 
inal record  was  filed  in  this  court  October 
29,  1908.    Later,  by  leave  of  court,  a  supple- 
mental record  was  filed.    Since  the  filing  of 
this  last  record  we  do  not  understand  that 
plaintiffs  in  error  make  any  point  upon  the 
affidavit  as  to  nonresldence.     Whatever  de- 
fect there  was  in  the  original  record  on  this 
point  we  think  has  been  corrected  by  the  fil- 
ing of  the  supplemental  record.    These  pro- 
ceedings were  brought  under  the  farm  drain- 
age act  of  1885.    The  publication  notice  given 
to  the  property  owners  Is  objected  to  as  not 
in  conformity  with  the  act,  and  especially 
with  section  87  (Hurd's  Rev.  St  1905,  p.  817, 
c,  42,  J  132).    The  noUce,  as  shown  by  the 
certificate  of  publication,  was  In  the  following 
form :  "Notice  of  Petition  for  Condemnation. 
State  of  Illinois,  Henry  County— es :     The 
People  of  the  State  of  Illinois:    To  Hattle 
N.  Walte,  Laura  N.  Walte,  Hattle  M.  Barnes, 
Ruth  M.  Dedrlck :    •    •    •    jon  are  hereby 
notified  that  a  Jury  has  been  called  to  meet 
before  the  county  Judge  of  the  county  court 
of  the  county  of  Henry,  State  of  Illinois,  at 
the  court  house  in  said  county,  on  the  23d 
day  of  April,  A.  D.  1906,  at  10  o'clock  a.  m., 
for  the  purpose  of  assessing  damages  in  the 
matter  of  the  Green  River  Special  Drainage 
District  In  Henry  and  Bureau  counties  and 
State  of  Illinois,  when  and  where  you  can  ap- 
pear and  assert  your  rights  If  you  desire. 
Cambridge,  Illinois,  April  6,  A.  D.  1906.    At- 
test:    F.  G.  Welton,  County  Clerk  of  Said 
Henry  County  and  Clerk  of  the  County  C!ourt 
of  Said  Henry  County,  and  Ex  Officio  Clerk 
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of  the  Grem  River  Special  Drainage  District 
in  Henry  and  Bureau  Cktunties  and  State  of 
Illinois.    [Seal.]" 

It  is  first  insisted  tbat  tbis  notice  Is  faulty 
in  not  stating  in  what  capacity  the  persons 
were  notified;,  that  there  should  have  been 
Inserted  before  the  last  clause,  beginning, 
'■when  and  where  you,"  etc.,  the  words 
"against  yon,"  in  the  same  manner  tbat  those 
words  are  inserted  in  the  form  of  the  notice 
given  in  section  19,  of  this  act  (Hard's  Bev. 
St  1905,  p.  804,  c.  42,  J  93),  or  some  other 
wording  to  inform  the  parties  that  they  were 
the  defendants  In  the  proceedings.  We  thinly 
this  notice  is  "substantially  in  the  form"  re- 
quired by  said  section  57.  This  court  has 
often  held  that  the  real  question  in  construing 
notices  "is  and  should  be,  not  whether  the 
notice  is  formally  and  technically  correct, 
but  whether  the  object  and  intent  of  the  law 
were  substantially  attained  thereby."  Gage 
V.  People,  223  111.  410,  79  N.  E.  158,  and  cases 
there  cited.  See,  also.  Gage  v.  City  of  Chica- 
go, 223  III.  602,  79  N.  E.  294. 

This  section  of  the  statute  also  requires 
that  the  notice  "shall  be  signed  by  the  clerk 
and  attested  by  his  seal  of  office."  It  is  earn- 
estly contended  that  this  notice  was  not  prop- 
erly signed  by  tbat  officer.  He  signed  in 
three  capacities— county  clerk,  clerk  of  the 
county  court,  and  ex  officio  clerk  of  the  drain- 
age district  The  notice  stated  that  the  per- 
sons should  appear  before  the  county  Judge, 
stating  the  place  and  time.  No  one  would  be 
misled  in  these  respects  by  the  different  titles 
following  the  officer's  name.  He  should  have 
signed  himself  only  as  clerk  of  the  county 
court  But  he  was  not  only  clerk  of  the  coun- 
ty court  but  county  clerk,  and  signing  him- 
self ex  officio  clerk  of  the  drainage  district, 
instead  of  misleading,  would  tend  to  make 
more  clear  the  purpose  for  which  the  parties 
were  notified  to  appear.  In  this  respect  we 
think  the  object  of  the  law  was  "substantial- 
ly" attained,  acd  that  the  mistake  in  the  no- 
tice is  not  reversible  error  in  view  of  the  au- 
thorities' heretofore  cited,  and  especially  un- 
der Michael  v.  Mace,  137  111.  485,  27  N.  E. 
694.  This  conclusion  in  no  way  conflicts 
with  the  reasoning  of  tbis  court  in  McCbesney 
V.  People,  174  111.  46,  50  N.  E.  1110,  and  Mc- 
Craney  v.  Gios,  222  111.  628,  78  N..  E:  921,  and 
other  cases  cited  in  the  briefs. 

In  the  copy  of  this  notice  it  will  be  noted 
that  at  the  left  of  the  signature  is  the  word 
"seal."  It  is  urged  there  is  nothing  to  Indi- 
cate whether  It  was  the  seal  of  the  officer  as 
county  clerk  or  clerk  of  the  county  court 
or  as  clerk  of  the  drainage  district  Plain- 
tiffs in  error  have  brought  tbis  record  here, 
and,  if  they  wished  to  raise  tbis  point,  they 
should  have  set  out  clearly  what  the  seal 
showed.  The  presumption  always  is  that 
public  authorities  do  their  duty,  and  it  will 
therefore  be  presumed,  until  the  contrary  is 
shown,  that  the  public  official  who  signed  this 
notice  attached  the  proper  seal.  City  of  Peoria 
v,  Central  Nat  Bank,  224  111.  43,  79  N.  E. 


296 ;  Lyman  t.  City  of  Chicago,  211  HI.  209. 
71  N.  E.  832. 

The  hearing  of  these  proceedings  was  set 
hn  the  county  court  for  April  23,  1906.  The 
original  record  as  filed  In  this  court  sbows 
that  personal  service  was  had  on  plaintiffs  In 
error  Laura  N.  Waite  and  Hattle  N.  Waite  on 
April  19,  1906.  Said  section  57  of  the  drain- 
age act  requires  that  such  service  shall  be  at 
least  five  days  before  the  hearing.  Service 
On  April  19th,  would  be  only  four  days  before 
the  hearing.  It  appears  that  this  service 
was  made  by  a  special  deputy  sheriff,  and 
tbat  originally,  in  making  the  first  return  as 
filed  in  the  county  court  of  Henry  county,  he 
showed  the  service  to  have  been  made  on 
April  19tb.  At  the  December  term  of  tbat 
court,  on  due  notice  to  plaintiffs  in  error,  de- 
fendants in  error  appeared  and  asked  leave 
to  have  this  return  corrected  by  the  special 
deputy  so  as  to  show  the  date  of  the  trae 
service.  Over  the  objection  of  counsel  for 
plaintiffs  in  «ror  the  court  allowed  the  spe- 
cial deputy,  John  M.  Costello,  to  amend  his 
return  showing  that  said  Hattle  N.  Waite  and 
Laura  N.  Waite  were  actually  served  on 
April  18,  1906,  and  In  the  supplemental  rec- 
ord filed  herein  this  correction  Is  sha>wn. 
Plaintiffs  In  error  earnestly  insist  that  tbese 
drainage  proceedings  being  purely  statutory 
and  the  statute  containing  no  provision  allow- 
ing such  amendment  of  the  return,  the  trial 
court  had  no  authority  to  permit'  it  after  the 
April  term,  at  which  the  Judgment  was  orig- 
inally entered;  that  chapter  7,  on  Amend- 
ments and  Jeofails  Kurd's  Bev.  St  1905,  p. 
142)  does  not  apply  to  this  special  statutory 
proceeding. 

In  Hinkle  v.  City  of  Mattoon,  170  IlL  816, 
819,  48  N.  E.  908,  where  the  notice  to  bring 
the  parties  into  court  was  amended  in  a  spe- 
cial assessment  proceeding,  we  said  that  It 
"may  be  amended  at  any  time  after  Judgment 
so  as  to  show  the  truth  as  to  what  was  real- 
ly done  In  the  way  of  service,  upon  due  no- 
tice to  parties  interested,  where  the  rights  of 
third  parties,  acquired  in  good  faith,  have 
not  intervened" — citing  other  decisions,  and 
section  2  of  said  chapter  7,  on  Amendmoits 
and  Jeofails.  It  is  elementary  that  special 
assessment  proceedings  are  purely  statutory. 
Davis  V.  City  of  Litchfield,  143  lU.  313,  33  N. 
E.  888,  21  L.  R.  A.  563;  Lyman  v.  City  of 
Chicago,  supra.  In  Dillon  on  Municipal  Cor- 
porations, vol.  2  (2d  Ed.)  {  605,  the  author 
puts  special  assessment  proceedings  and  pro- 
ceedings for  the  exercise  of  eminent  domain 
on  this  point  of  strict  construction  of  statutes 
in  the  same  class,  stating:  "It  is  Important 
to  bear  in  mind  that  the  authority  to  munic- 
ipalities to  impose  burdens  of  any  character 
upon  persons  or  property  Is  wholly  statutory, 
and,  as  its  exercise  may  result  in  a  divesti- 
ture and  transfer  of  property,  it  must  be 
clearly  given  and  strictly  pursued.  This  rule 
applies  •  •  •  to  proceedings  by  munici- 
pal corporations  under  the  delegated  right 
of  eminent  domain,  and  it  extends  equally  to 
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proceedings  nnder  the  taxing  power.  Including 
tipeclal  assessments  for  local  UuproTements." 
I>ae  notice  having  been  given  to  the  plain- 
tiffs in  error  and  no  rights  of  third  parties 
having  intervened,  the  trial  conrt  had  full 
authority  to  allow  this  amendment  to  the 
return  after  the  term  bad  passed  at  which 
Judgment  was  entered. 

It  Is  also  objected  tliat  the  amendmoit  Is 
not  in  accordance  with  the  leave  of  court.  In 
that  the  leave  only  permitted  the  return  to  be 
amended  by  Costello,  while  the  amended  re- 
turn is  signed  by  the  sheriff,  by  John  M.  Cos- 
tello, special  deputy  sheriff.  At  the  time  the 
amendment  was  made  the  one  who  was  acting 
as  sheriff  when  the  original  Judgment  was 
entered  was  out  of  office ;  his  successor  hav- 
ing been  elected  in  the  meantime.  Under  the 
decisions  of  this  court  the  man  who  actual- 
ly made  the  original  service  and  original  re- 
turn is  the  one  to  amend  it,  even  though  out 
of  office.  Howell  v.  Albany  City  Ins.  Co., 
62  IlL  50;  County  of  La  Salle  v.  Milllgan, 
143  III.  321,  82  N.  E.  196.  Costello,  Acting  as 
deputy  sheriff,  made  the  original  return.  He 
was  the  one  to  make  the  amendment. 

In  view  of  the  mistakes  In  the  original  rec- 
ord filed  herein,  as  set  out  heretofore  in  this 
opinion,  and  for  which  defendant  In  error 
must  be  held  responsible,  we  deem  It  but 
Just  to  tax  the  costs  in  tills  conrt  to  defend- 
ant in  error.  Finding  no  reversible  error  in 
the  record  as  amended,  the  Judgment  of  the 
county  court  will  be  affirmed. 

Judgment  affirmed. 


(226  111.  U8) 

OLOS   et  al.   v.   PTACEIS. 

(Saprema    Court    of    Illinois.    Feb.    21,    1907. 

Rehearinx  Denied  April  4.  1907.> 

1.  Qumnna  Titlb-Natdu  asd  BxrxnT  or 

iNTBBESt. 

Wiiere  a  hasband.'by  hia  last  will,  devised 
to  his  wife  certain  property  which  he  had  pur- 
chased from  the  owner  of  the  fee,  paid  the 
taxes  on,  and  held  possession  of^  she  was  in- 
vested with  the  requisite  prima  fade  title  to 
maintain  a  bill  to  remove  a  cloud  on  her  title, 
riid.  Note.— For  cases  in  point,  see  Cent.  Diic. 
VOL   41,  Quieting  TiUe.  ||  36-43.] 

2.  SAifE— PossESSion— UnoccnpixD   Luuros. 

Where  it  was  shown  that  the  fence  about 
certain  lots  had  been  torn  down  and  the  boards 
used  as  a  walk  across  the  lota  on  which  the 
public  passed  and  the  owner  of  the  fee  never, 
in  any  way,  used  the  lots,  they  were  properly 
regarded  bv  the  court  as  unoccupied  property. 
fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41.  Quietinit  Titie,  {|  44,  45.] 

3.  Samb— Costs— Taxatiok  to  Difbndariv— 
Obstbuction  of  Pbocbediro. 

Where  a  defendant,  in  a  suit  to  remove  a 
doud  from  title,  received  a  certain  sum  as  full 
payment  of  his  claim  aminst  the  land  but  re- 
fused to  execute  a  quitclaim  deed  of  the  same 
to  complainant,  denied  in  his  answer  com- 
plainant's title  to  the  land,  and  insisted  upon 
remaining  a  party  in  order  to  hinder  and  delay 
the  proceedings,  he  is  properly  ehatgeable  with 
costs. 

Appeal  from  Superior  Court,  Cook  County; 
W   M.  McSwen,  Judge. 


Action  by  Katerlna  Ptacek  against  Jacob 
Glos  and  another.  From  a  decree  in  favor  of 
plaintiff,  defendants  appeal.    Affirmed. 

Jacob  OlOB,  pro  se  (John  R.  O'Conner,  of 
counsel),  for  appellants.  Charles  A.  Cb'uran, 
for  appellee. 

VICKERS,  J.  The  superior  court  of  Cook 
coimty  entered  a  decree  declaring  a  certain 
tax  deed  to  the  appellant  Jacob  Glos,  and  a 
quitclaim  deed  from  the  appellant  Jacob  to 
his  co-appellant,  Emma  J.  Gloe,  his  wife,  pur- 
porting to  convey  lota  37  and  38  In  Weddell 
&  Cox's  subdivision  in  Chicago,  and  also  a 
trust  deed  executed  by  said  Jacob  Glos  to  one 
A.  A.  Xlmke,  to  be  clouds  on  the  title  of  the 
appellee  to  said  lots,  and  decreeing  that  said 
deeds  and  said  trust  deed  be  canceled.  This 
appeal  asks  a  reversal  of  the  decree  on  three 
alleged  grounds,  viz.:  First,  that  the  proofs 
did  not  sufficiently  eetablish  that  the  appel- 
lant had  title  to  said  lots;  second,  that  the 
proofs  did  not  show  the  lots  were  vacant 
and  unoccupied,  as  alleged  in  said  bill;  third, 
that  the  decree  improperly  assessed  two- 
thirds  of  the  oosts  against  the  appellant 
Jacob  Olos. 

It  was  proven  that  Albert  Ptacek,  husband 
of  the  appellee,  on  July  21,  1801,  received  a 
conveyance  of  the  lot  from  Matlz  Kalor; 
that  the  lots  were  then  Inclosed  by  a  low 
board  fence;  that  Albert  Ptac^  entered  up- 
on the  lots  and  placed  a  sign  tbereoa,  "For 
sale  by  Albert  Ptacek,"  and  paid  the  taxes 
thereon  for  the  yean  1881,  1892,  1893,  1894, 
1895,  and  1886,  and  also  a  special  assess- 
ment for  the  year  1887;  that  subsequently, 
on  the  14th  day  of  February,  1S98,  Albert 
Ptac^  died,  leaving  a  last  will  and  testa- 
ment, by  which  he  devised  the  two  lots  to 
appellee.  Proof  of  the  possession  by  Albert 
Ptacek,  with  claim  of  ownership,  constituted 
prima  facie  proof  of  title  in  fee  In  him  (Bar- 
ger  y.  Ho))b8,  67  III.  682;  Harland  v.  Bast- 
man,  119  III.  22,  8  N.  B.  810),  and  the  devise 
from  him  to  appellee  Invested  her  with  the 
requisite  prima  facie  title  to  maintain  a  bill 
to  remove  a  cloud.  Glos  v.  Kingman  &  Co., 
207  111.  26,  69  N.  B.  632.  There  was  no  coim- 
tervalling  proof  of  title,  and  therefore  the 
court  did  not  err  in  holding  the  evidence  <m 
that  point  to  be  sufficient 

While  it  appeared  that  at  one  time  the  lots 
had  been  Inclosed  with  a  foice  and  were  in 
the  possession  of  Albert  Ptacek  and  his  gran- 
tor, Ealor,  the  proof  further  shows  that  the 
fence  bad  been  allowed  to  fall  Into  decay, 
and  some  of  the  boards  had  been  taken  by 
unknown  parties  from  the  fence  and  thrown 
on  the  ground  and  used  as  a  walk  across  the 
lots,  and  that  there  was  no  fence  around 
the  lots  when  the  bill  was  filed;  that  at  that 
time  the  public  passed  over  the  lots;  and 
that  the  appellee  bad  never  In  any  way  used 
or  occupied  them.  The  lots  were  properly 
regarded  by  the  court  as  unoccupied  prop- 
erty. 

The  court  did  not  err  In  requiring  Jacob 
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Qlos  to  pay  two-tbirds  of  the  costs.  He  re- 
ceived a  tax  deed  for  the  lots  and  conveyed 
one-tblrd  tbereof  to  his  wife,  Emma  J.  Gloe. 
It  was  proven  that,  prior  to  the  filing  of  the 
bill,  Jacob  Gloe  was  tendered  and  accepted 
$50  for  such  interest  as  he  had  in  the  lots; 
that  this  sum  exceeded  the  amount  to  whicli 
be  would  otherwise  have  been  entitled  to 
reimburse  him  for  two-thirds  of  the  amounts 
bid  at  the  tax  sale  of  the  lot,  for  taxes  and 
all  subsequent  taxes  by  him  paid,  and  all 
Interest  and  costs.  He  did  not  disclaim  but 
filed  an  answer  in  his  own  behalf,  denying 
that  api)ellee  was  the  owner  of  the  lots  or 
was  entitled  to  the  relief.  The  appellee  was 
allowed  to  amend  her  bill  and  he  then  filed 
a  demurrer  to  the  amended  bill,  and  when 
the  demurrer  was  overruled  asked  that  his 
answer  to  the  original  bill  should  stand  as 
an  answer  to  the  bill  as  amended.  He  ap- 
peared at  the  hearing,  presented  objections 
to  the  admission  of  testimony  and  offered 
tax  receipts  in  evidence  and  gave  testimony 
as  a  witness  in  support  of  his  answer.  The 
tender  made  to  him  was  accompanied  with 
a  demand  for  a  reconveyance  of  the  lots. 
He  declined  to  execute  a  quitclaim  deed  to 
the  appellee  for  them  and  so  advised  the  ap- 
pellee, but  he  Indicated  a  willingness  to  re- 
ceive the  money  In  full  of  his  interest,  and 
it  was  paid  to  him  and  he  accepted  It  If 
he  had  refused  to  accept  the  tender  and  the 
appellee  bad  repeated  the  tender  in  her  bill 
and  kept  it  good  by  bringing  the  money  into 
court,  he  would  have  been  properly  subjected 
to  the  payment  of  costs.  Gage  v.  Goudy,  141 
111.  215,  30  N.  E.  820,  and  cases  there  cited. 
As  he  accepted  the  money,  his  position  was 
In  no  wise  different  from  that  which  he 
would  have  occupied  had  he  refused  the  ten- 
der and  It  had  been  kept  good  by  the  appellee. 
This  consideration,  together  with  the  course 
piirsued  by  him  in  defending  the  suit  for  the 
evident  purpose  of  merely  hindering  and  de- 
laying the  appellee  and  Increasing  the  costs 
of  the  proceeding,  justified  the  decree  for 
costs  against  him.  This  was,  In  principle,  so 
held  in  Glos  v.  Shedd,  218  111.  209,  75  N.  E. 
887.  Emma  J.  Glos  and  A.  A.  Tlmke,  the  trus- 
tee, were  exempted  from  the  payment  of  all 
costs  by  the  decree,  the  appellee  being  re- 
quired to  pay  all  costs  except  the  portion 
thereof  assessed  against  the  appellant  Jacob 
Glos. 

The  record  is  free  from  error,  and  the  de- 
cree must  be  affirmed. 

Decree  aflirmed. 

(226  111.  40)  ' 

BURROUGHS  v.  KOTZ. 
(Supreme    Court   of   Illinois.     Feb.    21,    1007. 

Rehearing  Denied  April  3,  1907.) 
CouBTs  —  Appellatb  JuBisDicnoN  —  Fbek- 

HOLD. 

After  foreclosure  the  purchaser  was  in- 
duced to  assign  his  certificate  of  sale  to  de- 
fendant who  claimed  the  right  to  redeem  as  a 
judgment  creditor.  A  master's  deed  was  then 
executed,  whereupon  complainant  brought  suit 
to  set  aside  the  deed, .  and  for  leave  to  redeem 


on  the  theory  that  the  assignment  of  the  cer- 
tificate, etc.,  was  in  fact,  a  mortgage.  The  trial 
court  held  that  complainant  was  entitled  to  re- 
deem within  90  days,  and  that,  if  complainant 
failed  to  redeem  within  the  time  specitied,  bis 
bill  should  be  dismissed,  and  his  title  to  the 
premises  finally  barred.  Heli,  that  the  title 
to  a  freehold  was  not  involved  in  such  decree 
and  that  the  case  was  not  appealable  in  tlie 
first  instance  to  the  Supreme  Court. 

[Ed.  Note. — ^For  cases  in  point,  see  Gent.  THgm 
vol.  13,  Courts,  §1  557-573.] 

Appeal  from  Circuit  Court,  Du  Page  Coun- 
ty;  L.  O.  Ruth,  Judge. 

Bill  by  Charles  Kotz  against  N.  T.  Bur- 
roughs. From  a  decree  in  favor  of  compIali>- 
ant,  defendant  appeals.    Dismissed. 

On  March  23,  1904,  appellee  filed  his  bill  in 
the  circuit  court  of  Du  Page  county  against 
appellant  and  others,  asking  for  si)ecific  per- 
formance of  a  contract  and  a  perpetual  in- 
junction as  to  disposing  of  a  certain  master's 
certificate,  together  with  other  relief.  The 
bill  was  afterwards  amended,  asking  that  a 
certain  master's  certificate  held  by  appellant, 
as  affected  by  the  transactions  of  Mardi  21, 
1904,  hereafter  described,  might  be  decreed 
to  be  a  mortgage;  that  an  account  be  taken; 
that  the  appellee  be  permitted  to  pay  the 
amount  due,  and  thereby  redeem  the  land; 
that  appellant's  conduct  might  be  declared 
such  as  to  raise  a  constructive  trust  In  favor 
of  appellee;  and  that  appellee  be  allowed  to 
have  the  same  carried  out  in  his  favor  by 
redeeming  the  premises  and  reimbursing  Bur- 
roughs the  amount  paid  out.  The  pleadings 
and  entire  record  indicate  that  the  case  was 
tried  upon  the  theory  of  the  relief  asked  by 
the  amended  bill  rather  than  that  set  up  in 
the  original  hilL  After  a  hearing,  the  ctian- 
cellor  found  in  favor  of  the  appellee,  and  de- 
creed, among  other  things,  that  said  appel- 
lee, Kots,  might  redeem  by  paying  to  Bur- 
roughs the  amount  found  to  be  due  (after- 
wards fixed  by  atipnlatibn  at  $16,127.91)  witii- 
in  the  time  limited,  and  that  thereupon  said 
Burroughs  (or,  upon  his  failure,  the  mastM' 
in  chancMy)  should  give  a  deed  to  appellee 
for  the  premises  Involved,  and  the  cause  was 
then  appealed  here. 

It  appears  that  appellee  had  been  the  own- 
er in  fee  of  a  tract  of  land  lying  In  Du  Page 
county  on  the  line  of  the  Aurora,  Wtaeaton 
&  Chicago  Electric  road.  A  decree  of  fore- 
closure of  a  mortgage  thereon  had  been  enter- 
ed December  20,  1902,  and  the  premises  had 
been  sold- by  the 'master,  under  said  decree, 
to  Charles  P.  Wurts  for  $13,064.88.  No  ques- 
tion is  made  as  to  the  legality  of  these  fore- 
closure proceedings.  Some  time  thereafter 
appellee,  then  the  owner  of  the  equity  of  re- 
demption, entered  Into  negotiaticms  with  one 
W.  W.  Hazzard,  of  Cleveland,  Ohio,  concern- 
ing the  formation  o>f  a  company  to  establish 
and  conduct  a  cemetery  on  the  Und.  Sep- 
tember 11, 190B,  Hazzard  made  a  written  pro- 
posal to  Kotz,  which  was  accepted  by  the 
latter  In  writing,  wherein  Hazzard  stated 
that  he  would  give  Kota  for  aald  tract  of 
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land,  stock  and  bonds  to  the  company,  as 
well  as  $15,000  In  money,  which  money  was 
to  be  used  In  getting  possession  of  the  mas- 
ter's certificate  in  order  to  cancel  It  when 
the  formation  of  the  cemetery  company  was 
completed.  A  supplemental  agreement  was 
entered  Into  the  same  date,  more  In  detail, 
containing  a  provision  that  "in  the  event  of 
failure  to  Incorporate  said  company,  or  the 
abandonment  of  the  project  for  any  reason 
whatever,  the  above-mentioned  Incumbrance 
of  $16,000  shall  be  considered  as  an  ordi- 
nary mortgage  loan"  to  appellee.  The  year 
allowed  by  the  statute  to  Kotz  to  redeem 
passed  by  without  anything  definite  being 
done,  and  the  three  months  allowed  for  judg- 
ment creditors  to  redeem  was  drawing  to 
an  end.  About  this  time  Hazzard  brought 
the  matter  to  the  attention  of  appellant,  who 
was  a  business  man  and  banker  of  some 
means  residing  in  Iowa.  In  order  to  be  In  a 
position  to  cause  the  premises  to  be  redeem- 
ed, Kotz  gave  to  a  T.  Boardman,  a  real  es- 
tate man  and  a  friend  of  both  himself  and 
Hazzard,  a  Judgment  note  for  $910,  wMch 
was  put  hi  judgment  In  the  Du  Page  cir- 
cuit court  March  21,.  11)04.  At  the  same 
time  the  note  was  given  Boardman  he  gave 
Kotz  a  written  memorandum  to  the  effect 
that  the  redemption  proposed  to  be  made  un- 
der said  note,  and  any  title  thereby  acquired, 
should  be  for  the  benefit  of  said  Kotz,  sub- 
ject to  the  repayment  of  the  Incumbrance  of 
$15,000,  more  or  less ;  also  subject  to,  and  for 
the  purpose  of  carrying  out,  the  agreement 
between  Kotz  and  Hazzard  as  It  might  be 
tnodlfled  by  consent  of  the  parties.  On  Mon- 
day, March  21, 1904,  appellant,  appellee,  Haz- 
sard,  Boardman,  and  several  attorneys  for 
the  various  parties,  met  In  the  office  of  Mr. 
Wurts,  In  Chicago,  the  owner  of  the  mas- 
ter's certificate.  It  was  represented  to  Wurts 
that,  in  case  he  did  not  assign  the  certificate, 
Boardman  would  proceed  to  Wheaton,  the 
county  seat  of  Du  Page  county,  and  redeem 
as  a  Judgment  creditor,  and  Wurts  there- 
apon,  with  some  reluctance,  received  a  check 
from  Burroughs  for  the  amount  due  and  in- 
dorsed and  delivered  the  master's  certificate 
to  Burroughs.  There  Is  considerable  vari- 
ance in  the  testimony  as  to  Just  what  the 
agreement  was  between  Burroughs  and  Kotz 
ccncemlng  the  terms  upon  which  the  former 
took  the  master's  certificate,  with  reference 
to  any  trust  on  *.he  part  of  Burroughs  or  any 
beneficiary  Interest  on  the  part  of  Kotz  In 
the  certificate.  There  is  also  considerable 
variance  and  difficulty  In  ascertaining,  from 
the  testimony  of  the  various  witnesses,  as 
to  how  much  of  the  different  transactions  be- 
tneen  Kotz,  Hazzard,  and  Boardman  was 
known  and  ratified  by  Burroughs  prior  to 
obtaining  the  certificate.  It  appears  that, 
after  obtaining  the  assignment  of  the  mas- 
ter's certificate,  Burroughs  agreed  with  Kotz 
that  the  latter  might  redeem  the  premises 
by  paying  the  amount  due  on  the  mortgage, 
together  with  other  charges,  and  that  Kotz 


made  several  Ineffectual  attempts  to  secure 
the  money  to  do  this.  The  bill  In  this  case 
was  filed  March  23,  1904.  A  master's  deed 
waft  issued  to  Burroughs  March  24,  1904. 

Adler  &  Lederer,  for  appellant  Kerr  & 
Kerr,  for  appellee. 

CARTER,  J.  (after  stating  the  facts).  Un- 
der the  pleadings,  the  primary  claim  of  appel- 
lee is  that  the  transaction  of  March  21,  1904, 
should  be  decreed  to  be  a  mortgage,  and  that 
appellee  should  have  a  right  to  redeem  there- 
from. As  the  pleadings  were  finally  amend- 
ed, all  other  claims  are  Incidental  to  this 
primary  one.  The  decree  of  the  trial  court 
found  that  the  equities  were  with  the  ap- 
pellee, and  that  he  was  entitled  to  redeem  the 
premises  in  question  by  paying  to  appellant 
the  sum  of  $16,127.91,  with  interest  from  the 
date  of  the  decree,  within  00  days  from  said 
date ;  that,  if  he  failed  to  so  redeem,  the  bill 
of  complaint  should  stand  dismissed  at  his 
costs,  and  he,  and  all  other  persona  claiming 
through  him,  should  he  forever  barred  from 
asserting  any  title  or  Interest  in  the  prem- 
ises; that,  If  he  did  so  redeem,  Burroughs 
(or,  upon  his  failure  or  refusal  so  to  do,  the 
master  in  chancery)  should  execute  and  de- 
liver to  the  appellee  a. deed  to  the  premises. 

We  are  met  at  the  threshold  of  this  cause 
with  the  question  as  to  whether  a  freehold 
Is  Involved  herein.  It  has  been  held  by  this 
court  that  a  freehold  Is  not  Involved  "where 
the  litigation  may  in  certain  contingencies 
result  in  the  loss  of  a  freehold,  hut  which 
will  not  necessarily  do  so."  Chicago,  Bur- 
lington ft  Quincy  Railroad  Co.  v.  Watson, 
105  III.  217.  This  court  held  in  Holllngs- 
worth  V.  Koon,  113  HI.  443,  and  In  Lynch  r, 
Jackson,  123  111.  360,  14  N.  B.  697,  that  the 
question  of  the  right  to  redeem  under  a  con- 
veyance claimed  to  be  a  mortgage  did  not 
involve  a  freehold,  within  the  meaning  of 
that  word  as  used  In  the  statute.  The  fact 
that  the  decree  orders  appellant,  on  certain 
conditions,  to  convey  to  appellee  does  not  de- 
termine that  a  freehold  is  involved.  Until 
appellee  had  redeemed,  he  would  not  be  en- 
titled, even  in  equity,  to  a  deed.  KIrchoff 
V.  Union  Mutual  Life  Ins.  Co.,  128  Hi.  199, 
20  N.  B.  808.  Appellee  may  or  may  not  avail 
himself  of  the  right  of  redemption  asked  for 
In  the  bill  and  given  him  by  the  decree.  It 
does  not  necessarily  follow  from  the  plead- 
ings that  appellant  will  necessarily  gain,  or 
appellee  lose  such  a  freehold.  Such  result 
depends  upon  subsequent  acts,  which  appellee 
may  or  may  not  perform.  Ryan  v.  Sanford, 
133  111.  291,  24  N.  E.  42a  There  Is  no  dis- 
pute In  this  record  over  the  title  previous  to 
the  granting  of  the  certificate  of  sale.  What- 
ever question  of  title  arises  in  this  case  Is 
only  incidental  or  collateral  to  the  right  to  re- 
deem. To  Justify  a  review  by  this  court  a 
freehold  must  be  directly  Involved,  and  the 
necessary  result  of  that  Judgment  or  decree 
must  be  that  one  party  gains  and  the  other 
party  loses  a  frediold  estate,  or  that  the  title 
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must  be  so  put  In  issue  by  the  pleadings  that 
the  decision  of  the  case  necessarily  involres 
the  decision  of  such  issue.  Van  Meter  v.Thom- 
as,  153  111.  65,  38  N.  B.  1036;  Beach  t.  Pea- 
body,  188  111.  75,  68  N.  E.  679.  Neither  can 
It  be  contended  that  a  freehold  is  InrolTed 
because  the  court  by  its  decree  practically 
authorizes  the  setting  aside  of  the  master's 
deed  to  appellant  provided  Kotz  redeems  in 
accordance  with  the  provisions  of  the  decree. 
The  original  bill  in  this  case  was  filed  before 
the  master's  deed  was  executed,  and  the  set- 
ting aside  of  the  deed  is  a  mere  incident  to 
the  right  of  redemption  and  has  no  bearing 
on  the  real  controversy  between  the  parties. 
Bddleman  y.  Faslg,  218  111.  340,  75  N.  B.  977; 
Adamski  t.  Wieczorek,  181  111.  361,  64  N.  B. 
1034.  The  allegations  in  the  bill  as  to  a 
truist,  an  accounting,  and  specific  performance 
were  all  collateral  and  Incidental  to  the  pri- 
mary or  chief  allegation  that  the  master's 
certificate,  as  aftected  by  the  transaction  of 
March  21,  1904,  should  be  decreed  a  mortgage, 
and  appellee  have  the  right  of  redemption 
therefrom.  A  freehold  must  be  directly  In- 
volved, and  not  merely  collaterally  or  in- 
cidentally, to  give  jurisdiction.  Matthlessenft 
Hegeler  Zinc  Co.  v.  City  of  La  Salle,  117  111. 
411,  2  N.  B.  406,  8  N.  B.  81 ;  Mayor  of  Rood- 
house  T.  Brlggs,  194  111.  435,  62  N.  E.  778; 
Chicago  Land  Co.  t.  Peck,  112  111.  408;  Kir- 
choff  V.  Union  Mutual  Life  Ins.  Co.,  supra; 
Adklns  T.  Beane,  135  lU.  630,  26  N.  B.  657; 
Goodkind  t.  Bartiett,  136  III.  18,  26  N.  B. 
387;  Nevltt  v.  Woodbum,  176  111.  376,  61 
N.  B.  593 ;  Scboendubee  v.  Investment  Union, 
183  111.  139,  65  N.  B.  710;  Adamski  T. 
Wieczorek,  supra. 

While  tile  parties  have  not  raised  this 
question  of  jurisdiction,  we  have  held  that 
"It  Is  our  duty  to  decline  to  proceed  in  cases 
where  jurisdiction  to  determine  them  Is  want- 
ing." Brockway  t.  Klzer,  215  111.  188,  74  N. 
B.  120.  The  appeal  should  have  been  to  the 
Appellate  Court  Under  the  authorities,  this 
court  tias  no  jurisdiction  to  entertain  It 
It  must  therefore  be  dismissed.  Leave  is 
given  to  withdraw  the  record,  abstracts,  and 
briefs. 

Appeal  dismissed. 

(226  111.  46) 

MOSIER  v.  BOWSER  et  al. 

SAME  V.  PICKETT  et  al. 

(Supreme    Court   of   Illinois.     Feb.    21,    1907. 
Rehearing  Denied  April  8,  1907.) 

1.  Wills— CoKSTBUCTiow— Rights  of  Widow. 
Testator  executed  a  holograpliic  will  and 
certain  codicils.  By  the  will  he  gave  to  his 
wife  all  his  personal  and  real  estate  for  life, 
and  provided  that  at  her  death,  certain  special- 
ly described  real  estate  should  go  to  testator's 
foster  sons  for  life,  remainder  to  their  ciiildren, 
in  fee,  if  any  capable  of  inheriting,  otherwise 
to  be  enjoyed  by  the  relations  of  testator  and  his 
wife,  together  with  the  property  of  the  estate 
after  the  death  of  such  foster  sons  and  their 
children  according  to  heirship,  not  descending 
further  than  to  grandnephews  and  grandnieces. 


Another  clause  of  the  will  provided   for    tlie 

sale  of  certain  foreign  real  estate,  and  directed 
that  the  principal  of  notes  maturing  after  tes- 
tator's death  and  collected  by  his  wife,  as  ad- 
ministratrix, should  be  equally  divided  betw-e«n 
the  relatives  of  testator  and  his  wife  according 
to  their  heirship,  except  so  much  as  the  wife 
might  desire  to  retain  for  her  individual  nae 
for  traveling  expenses  and  otherwise,  the  sum 
retained  not  to  exceed  25  per  cent  of  the  sum 
or  sums  collected.  Beld,  that  the  widow  wa-i 
entitled  to  the  income  during  her  life  of  tlie 
proceeds  of  all  testator's  property,  incladini? 
such  foreign  described  real  estate  and  the  notes 
referred  to,  and  that  there  should  be  no  dis- 
tribution during  the  life  of  the  widow. 

[Ed.  Note. — For  cases  In  point  see  Cent  Dig. 
vol.  49,  Wills,  S  988.] 

2.  BxEODTOBS  —  Sfecifio  Devises  —  Mobtga- 
GE8 — Payment. 

Testator  bequeathed  all  his  real  and  per- 
sonal property  to  his  wife  for  life,  and  after 
her  death  devised  certain  specially  deacril>ed 
real  estate  to  his  two  foster  sons  for  life.  By 
a  codicil  to  the  will  testator  revoked  such  de- 
vises, and  in  their  stead  devised  to  one  of  tlie 
sons  a  specified  farm,  together  with  a  pecuniary 
legacy  and  to  the  other  certain  other  property. 
When  testator  purchased  the  property  devised 
to  one  of  the  sons,  he  assumed  a  mortgai^  as 
a  part  of  the  price  amounting  to  $1,054.80, 
which  remained  an  .  existing  incumbrance  at 
testator's  death.  Beld,  that  such  incumbrance 
was  the  personal  debt  -of  the  testator,  which  it 
was  the  duty  of  the  executrix  to  pay,  but  tliat. 
as  the  devisee  was  not  entitled  to  enjoy  the 
devise  until  the  death  of  the  executrix,  she 
was  entitled  to  satisfy  the  same  at  any  time 
during  her  life.  ' 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  S  548.] 

3.  WiiXB—CoNSTBUCTioN— Rights  of   Leoa- 

TGES. 

Where  testator  bequeathed  the  residne  of 
his  estate  with  certain  limitations  to  "divide 
equally"  between  the  relatives  of  his  wife  and 
those  of  the  testator  "according  to  their  h^r- 
sbip,"  the  residue  passed  in  equal  moieties  to 
the  heirs  at  law  of  the  testator  and  to  those 
of  his  widow,  each  taking  the  same  quantity 
provided  by  the  statute  in  cases  of  intestacy, 
and  the  same  proportion  of  each  moiety  that 
such  person  would  take  as  heir  of  the  testator 
or  his  wife. 

[Ed.  Note.— For  cases  in  point,  see  Cent  EWg. 
vol.  49,  Wills,  {  1142.] 

Appeal  from  and  Error  to  Appellate  Court, 
Third  District 

Suit  by  D.  Jane  Mosler,  indirldually  and 
as  executrix  of  tbe  will  of  Philip  C.  Mosier, 
deceased,  and  certain  others,  against  Martba 
E.  Bowser  and  others  to  construe  a  will. 
From  a  decree  of  tbe  circuit  court  construing 
the  will,  Martba  B.  Bowser  and  George  £>. 
Pickett  appealed  to  the  Appellate  Court  from 
the  construction  as  to  the  disposition  of  per- 
sonal property,  where  the  decree  was  reversed 
and  the  cause  remanded,  from  which  latter 
decree  Mrs.  Mosler  appealed  and  also  sued 
out  a  writ  of  error  to  review  the  decree  of 
the  circuit  court  Judgment  of  Appellate 
Court  reversed,  and  decree  of  the  circuit  court 
affirmed. 

F.  M.  Green  &  Son  and  George  W.  Gere, 
for  appellants  and  plalntitFs  in  error.  Mary 
E.  Miller  (Frank  H.  Boggs,  of  counsel),  for 

appellees  and  defendants  in  error. 
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CARTWRIGHT,  J.  D.  Jane  Hosier,  appel- 
lant and  plaintiff  In  error,. In  ber  own  right 
and  as  executrix  of  the  will  of  her  deceased 
husband,  Philip  C.  Mosier,  together  with  cer- 
tain of  her  relatives  Interested  In  said  will, 
filed  a  bill  in  the  circuit  court  of  Champaign 
county  asking  for  a  construction  of  said  will, 
and  Martha  E.  Bowser  and  George  L.  Pickett, 
with  others,  were  made  defendants.  The  cir- 
cuit court  construed  the  will,  and  Martha  B. 
Bowser  and  George  L.  Pickett  appealed  to 
the  Appellate  Court  for  the  Third  District 
from  the  construction  given  as  to  the  personal 
property,  and  the  Appellate  Court  reversed 
the  decree  and  remanded  the  cause  for  fur- 
ther proceedings  not  inconsistent  with  the 
views  expressed  in  an  opinion  filed.  The 
views  were  of  such  a  nature  that  no  other 
action  could  be  taken  by  the  circuit  court, 
except  to  enter  a  decree  in  accordance  there- 
with. D.  Jane  Mosier  prosecuted  an  appeal 
from  the  Judgment  of  the  Appellate  Court 
and  also  sued  out  a  writ  of  error  from  tMs 
court  to  the  circuit  court  to  review  the  decree. 
No  question  is  raised  as  to  the  propriety  of 
dividing  the  case  for  review  between  differ- 
ent courts,  and,  as  this  court  now  has  Juris- 
diction of  the  entire  case,  the  question  is 
of  no  present  importance. 

Philip  C.  Mosier  died  on  April  4,  1900,  leav- 
ing his  Iiolographic  will  and  codicils  thereto. 
The  will  was  made  March  4,  1897,  and  the 
first  codicil  was  dated  May  19,  1899,  the  sec- 
ond December  7,  1899,  and  the  third  January 
30,  1900.  The  will  and  codicils  are  as  fol- 
lows: "After  my  lawful  debts  are  paid,  I 
give  and  bequeath  to  my  dear  wife,  Mrs.  D. 
Jane  Mosier  all  my  personal  and  real  estate 
of  whatsoever  kind  or  quality.  To  have  and 
to  bold  and  enjoy  the  rents  and  profits  of 
the  same  during  ber  natural  lifetime.  Ehc- 
cept  what  hereinafter  may  be  mentioned  to 
be  disposed  of  otherwise.  At  the  death  of 
my  dear  wlf  I  give  and  bequeath  to  George 
T.  Poage  (who  I  raised)  a  life  lease  in  and  to 
the  North  (^)  of  the  North  east  quarter  of 
Section  twenty  (20)  Township  eighteen  North 
of  Range  Fourteen  west,  in  Champaign  Coun- 
ty and  State  of  Illinois.  And  at  his  death 
The  same  sbal  go  to  his  children  In  whom 
an  absolute  Title  shai  vest  Provided  They 
the  said  children  have  a  child  or  children 
bom  to  them  who  live  to  enjoy  the  same,  oth- 
erwise the  title  shall  revert  bade  to  my  es- 
tate to  be  enjoyed  by  my  and  my  dear  wife's 
relation  according  to  their  inheritanc.  To 
Valentine  Jacobus  (who  I  raised)  I  give  and 
Bequeath  the  south  half  of  the  said  North 
East  quarter  Section  twenty  (20)  Town  1.8 
N.  K.  14  W.  To  be  enjoyed  by  him  and 
children  upon  tne  same  terms  and  conditions 
as  that  bciqueathed  to  George  T.  Poage  and 
his  children.  And  in  order  that  the  said 
George  T.  Poage  and  Valentine  Jacobus  may 
share  and  share  alike  as  near  as  possible,  I 
direct  that  after  my  dear  wifes  death,  Valen- 
tine Jacobus  sbal  have  the  use  or  Rent  of 
the  whole  quarter  section  for  the  period  of 


one  crop  season,  That  He  may  balance  up 
with  the  said  George  T.  Poage  on  Improve- 
ments. The  property  belonging  to  my  estate 
at  the  death  of  my  dear  wife  Exclusive  of 
that  Bequeathed  to  George  T.  Poage  and 
Valentine  Jacobus  or  their  children,  I  direct 
and  order  that  It  or  the  Proceed  thereof  shall 
be  equally  divided  between  my  and  my  dear 
wlfes  relations  according  to  their  heirshiiv 
The  heirship  not  to  descend  furtiier  than  to 
and  Includ  grand  Nephews  and  Nieces.  And  I 
further  order  and  direct  That  whatever  of  my 
Estate  by  law  would  fall  to  Mrs.  R.  L.  Poisal 
(my  dear  wifes  Sister)  the  same  shal  go  to 
Mrs.  Cory  Moore  Her  daughter  and  in  case 
of  her  death  then  to  Miss  Minnie  Moore  Her 
grand  daughter  Same  as  if  originally  Inher- 
ited by  her.  And  now  in  conclusion  I  do 
hereby  Revok  and  annul  all  former  Wills 
made  by  me.  And  I  do  hereby  appoint  my 
dear  wife  Mrs.  D.  Jane  Mosier  Administra- 
trix and  authorise  the  court  to  grant  Her 
letters  of  Administration  without  bond  or 
Surety,  So  the  business  of  my  Estate  may  be 
settled  up  with  as  little  delay  as  consistent 
to  or  with  the  Interest  of  Heirs  or  cred- 
itors. And  whatever  Real  estate  laying  out- 
side of  Champaign  County  and  State  of  Illi- 
nois belonging  to  me  or  my  Estate  at  my 
death  I  order  and  direct  to  be  sold  to  the 
best  advantag  by  my  dear  wife  as  Adminis- 
tratrix and  the  Proceed  of  said  sale  or  sales 
after  retaining  Ten  (10)  per  cent  for  troubla 
Divide  equally  between  my  and  Her  Relation 
according  to  their  Heirship.  The  real  estate 
indicated  Is  described  as  follows,  viz:  [Then 
follows  a  description  of  the  real  estate  lying 
outside  of  Champaign  county.  111.,  and  all  of 
which  lies  outside  of  the  state  of  Illinois.] 
And  I  further  order  and  direct.  That  any 
Promissory  Notes  Falling  due  after  my  death 
and  collected  collected  by  my  dear  wif  as  Ad- 
ministratrix of  my  Estate.  The  Principal  of 
which  shal  be  Equally  divided  between  my 
and  my  dear  wlfes  Relatives  according  to 
their  Heirship  Except  so  much  as  She  may 
want  to  retain  for  Her  Individual  use  for 
Traveling  expence  or  otherwise.  Said  sum 
retained  shall  not  be  to  exceed  Twenty  five 
per  cent  of  the  Sum  or  Sums  collected." 

First  codicil:  "I  would  first  say  by  way  of 
explanation  that  Pizarro  C.  Pickett  of  King- 
man, Kansas,  Mrs.  Martha  E.  (Hawkins-Rice) 
Bowser  of  Los  Angeles,  California  and 
George  !>.  Pickett  of  Anaheim,  California  are 
my  nearest  of  kin.  And  whereas  George  W. 
Hawkins  of  Danville  State  of  Illinois,  who  at 
one  time  was  the  Husband  of  the  said  Mrs. 
Martha  E.  Bowser  and  a  separation  took 
place  and  the  said  G.  W.  Hawkins  has  al- 
ways treated  me  kindly  I  therefore  order  and 
direct  that  Twenty  per  cent  of  the  Share  of 
my  estate  that  would  fall  to  Pizarro  G.  Pick- 
ett and  Twenty  per  cent  of  Mrs.  Martha  E. 
Bowser's  share  and  Ten  (10)  per  cent  of 
George  L.  PIcketts  share  shal  go  to  the  said 
George  W.  Hawkins.  Provided  He  the  said 
Hawkins  lives  to  receive  and  enjoy  it,  the 
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same  otherwise  this  bequest  sbal  cease  at 
bis  death.  I  would  say  by  way  of  ezplana- 
tloa  of  Mrs.  Rachel  L.  Polsal  being  disin- 
herited in  my  said  will,  That  I  feared  that 
If  any  part  of  my  estate  went  into  Her  hands 
at  her  death  it  would  or  a  Portion  of  It  go 
to  Byron  L.  Poisal  Her  Son  and  on  his  death 
would  be  Inherited  by  his  wife  and  thereby 
go  In  a  direction  not  desired  by  me.  But 
as  the  said  Byron  L.  Polsal  is  now  deceased 
I  still  think  best  to  not  change  my  will  as 
the  said  Byron  L.  Poisals  wife  Is  still  llTlng 
and  in  case  of  the  death  of  the  said  Mrs. 
Rachel  h.  Poisal  might  have  some  claim 
through  legal  inheritance  upon  Her  estate." 

Second  codicil:  "I  first  would  Say  I  do 
hereby  exclude  any  and  all  Persons  Not 
blood  relations  to  myself  or  to  my  dear  wife 
from  shareing  any  portion  of  my  Estate  after 
my  death  or  the  death  of  my  dear  wife,  Ex« 
cept  Those  mentioned  in  my  said  Will  and 
First  OodlcU.  To  wit:  George  T.  Poage 
Volentlne  Jacobus  and  George  W.  Hawkins 
who  are  not  blood  relation-Secondly,  I  do 
hereby  disinherit  anyone  who  may  try  to 
break  my  said  will  by  them  Self  or  in  com- 
blnatlon  with  others  try  to  break  my  said 
will-" 

Third  Codicil:  "I  would  first  Say  the  Be- 
quests made  in  said  Will  to  George  T.  Poage 
and  Volentlne  Jacobus  are  Hereby  Revoked 
and  In  place  of  said  Bequests  I  give  and  be- 
queath to  the  said  George  T.  Poage  the  Farm 
lately  purchased  of  W.  J.  Johns  of  Taney 
County,  Missouri,  together  with  Fifty-Six 
acres  lately  Secured  of  the  U.  S.  Government 
through  the  said  George  T.  Poage  Said  lands 
are.  described  as  follows  viz:  [Then  follows 
a  description  of  the  land  in  Missouri.]  con- 
taining in  all  Three  Hundred  and  Fort?  two 
(342)  acres  more  or  less — ^valued  at  $2,000 
dollars.  And  in  addition  to  the  al>ove  Be- 
quest I  give  and  bequeath  to  the  said  George 
T.  Poage  four  Thousand  ($4,000)  dollars. 
Less  what  the  said  George  T.  Poage  may  be 
Indebted  to  me.  Either  directly  or  Indirectly 
at  my  death.  To  the  said  Volentlne  Jacobus 
I  give  and  Bequeath  Lot  three  (3)  and  the 
fifteen  feet  off  the  North  Side  of  Lot  Four 
(4)  James  Buseys  addition  to  the  town  of 
Urbana  known  as  the  Eggleston  Property 
which  I  value  at  three  thousand  ($3,000)  dol- 
lars and  Lot  Seven  (T)  block  four  (4)  G.  W. 
Webber's  Ist  ad.  to  the  town  of  Urbana  (Val- 
ued at  $1,000)  all,  in  the  Town  or  City  of 
Urbana  County  of  Champaign  and  State  of 
Illinois  and  known  as  Sophia  MoUendorf 
Property  and  In  addition  to  the  above  be- 
quests I  give  and  bequeath  to  the  said  Volen- 
tlne Jacobus  Two  Thousand  ($2,000)  dollars. 
Making  to  each  of  these  Parties  Poage  and 
Jacobus  Six  Thousand  dollars  each,  less  what 
they  may  be  indebted  to  me  at  my  death. 
These  Bequests  to  be  enjoyed  by  the  said 
Parties  after  the  death  of  my  dear  wife  and 
no  sooner." 

The  most  Important  question  presented  by 
counsel  is  whether  the  widow  la  entitled  to 


the  income,  during  her  life,  of  the  proceeds 
of  real  estate  lying  outside  of  ChampaigD 
county  and  of  the  promissory  notes  falling 
due  after  the  testator's  death.  It  is  appar- 
ent that  any  construction  that  may  be  given 
to  the  will  on  that  question  will  not  be  w^bolly 
free  from  doubt,  and  some  reasons  may  be 
given  for  sustaining  each  different  Inter- 
pretation insisted  upon  by  the  counsel  for 
the  different  parties.  Our  duty,  tiowev-er,  is 
to  ascertain  and  give  effect  to  the  intention 
of  the  testator  by  considering  the  whole  will 
and  his  entire  plan,  and  comparing  and  bar- 
monlzlng  the  different  provi^ons  with  ea^ii 
other.  His  intention  is  to  be  gathered,  not 
from  one  clause  of  the  will  alone,  but  from 
a  view  of  the  whole  will  and  all  its  parts. 
Xoung  v.  Harkleroad,  166  lU.  318,  46  N.  E. 
1113;  Eldred  v.  Meek,  183  111.  26,  55  N.  E. 
636,  75  Am.  St  R^.  86.  When  that  inten- 
tion Is  ascertained,  it  must  govern,  and  any 
particular  word  or  provision  which  seems  to 
be  inconsistent  with  such  intention  is  to  be 
rejected,  especially  In  view  of  the  fact  that 
the  will  was  written  by  the  testator,  who  was 
not  learned  In  the  law  and  may  have  nsed 
words  Incorrectly  through  mistake  or  ignor- 
ance. 

Looking  at  the  will  to  ascertain  the  plan 
and  intention  of  the  testator,  it  appears  that 
his  first  thought  was  to  provide  for  bis  wife, 
after  the  payment  of  his  debts,  by  giving  to 
her  the  Income  during  her  natural  life  of  all 
his  personal  or  real  estate  of  whatsoever  kind 
or  quality,  unless  some  part  or  portion  of  it 
should  be  afterward  mentioned  to  be  dis- 
posed of  otherwise.  He  and  his  wife  were 
childless,  and  they  had  taken  and  raised 
(^leorge  T.  Poage  and  Valentine  Jacobus  as 
members  of  the  family.  He  stood  in  looo 
parentis  to  them,  and  his  next  purpose  was 
to  make  provisions  for  them  which  should 
be  equal,  as  near  as  possible.  He  made  such 
provisions  with  an  arrangement  to  secure 
equality.  His  next  of  kin  were  the  children 
of  a  deceased  sister,  and  his  wife  had  nu- 
merous r^atives,  consisting  of  brothers  and 
sisters  of  the  whole  and  half  blood,  nieces 
and  nephews,  and  other  more  distant  rela- 
tives. The  provision  for  them  came  next, 
and  was  that  the  property,  exclusive  of  that 
given  to  Poage  and  Jacobus,  should  be  equal- 
ly divided  at  the  death  of  his  wife  between 
his  and  her  relatives  according  to  their  heir- 
ship, but  the  heirship  not  to  descend  further 
than  grandnieces  and  grandnephews.  The 
share  of  Mrs.  R.  L.  Polsal  was  to  go  to  her 
daughter  or  granddaughter.  By  the  terms  of 
the  will  his  whole  estate  bad  then  been  dis- 
posed of  and  he  so  understood  it,  and  in  con- 
clusion revoked  and  annulled  all  former  wills 
made  by  him.  He  appointed  his  vrlfe  exec- 
utrix and  authorized  the  conrt  to  grant  her 
letters  without  bond  or  surety.  It  would 
seem  that  be  then  bethought  himself  to  make 
a  provision  which  would  expedite  the  settling 
of  his  estate  by  enabling  his  wife  to  sell  the 
real   estate  outside  of   Champaign  county. 
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He  owned  real  estate  In  Florida,  Missouri, 
Iowa,  and  Kansas,  and  the  proTision  tor  Its 
Bate  was  a  sensible  one  for  the  purpose  vhicli 
be  stated.  HIb  statement,  "So  tbat  tbe  bnsl- 
nesa  of  my  estate  may  be  settled  up  with  as 
little  delay  aa  consistent  to  or  with  the  In- 
terest  of  heirs  or  creditors,"  had  no  relation 
whatever  to  anything  that  had  gone  before 
or  to  the  question  of  the  executrix  giving  a 
bond,  but  clearly  related  to  what  followed. 
He  authorised  the  executrix  to  sell  the  real 
estate  which  is  fact  was  outside  of  this 
state,  and  fixed  the  expense  or  compensation 
at  10  per  cent  He  then  says,  "Divide  equal- 
ly between  my  and  her  relation  according  to 
their  beirelhip.''  Now,  it  is  very  clear  that, 
if  this  was  Intended  to  exempt  property  from. 
tbe  life  estate  of  tbe  wife  and  to  dispose  of 
it  otherwise  by  an  Immediate  distribution,. 
such  Intention  should  be  clearly  manifested. 
There  is  nothing  in  tbe  provlslen  as  to -time 
of  distribution,  and  tbe  division,  must  have 
been  intended  to  be  the  same  as  already  pro- 
vided for.  If  tbat  direction  is  construed  to 
provide  for  an  immediate  distribntion  be- 
tween the  relatives  of  the  testator  and  his 
wife.  It  would  include  Mrs.  Poisal,  who  is 
not  excluded  there.  The  testator  bad  pro- 
vided, as  to  the  distribution  after  his  wife's, 
death,  that  Mrs.  Poisalls-  share  should  go  to 
her  daughter  or  granddaughter.  He  had  no 
intention  of  having  her  share  paid  to  her, 
and  the  intention  was  unchanged  when  he 
made  the  first  codicil.  It  must  have  been  his 
intention  to  have  ttie  proceeds  of  that  prop- 
erty divided  between  the  same  persons  and 
in  tbe  same  proportion  as  the  property  to  be 
divided  after  his  wife's  death,  and  the  direc- 
tion was  simply  for  division,  and  .not  for  the 
time  of  division,  about  which  nothing  was 
said.  The  division  was  to  be  accordii^  to 
heirship,  and,  if  be  used  that  term  in  its 
legal  sense,  the  division  could  not  be  ma'de 
until  after  the  death  of  his  wife,  since  she 
could  have  no  heirs  in  her  lifetime.  Neither 
could  there  be  any  division  until  her  death, 
because  the  quantity  which  each  diiferent 
person  would  talce  in  case  of  Intestacy  could 
not  be  determined  {intll  her  death. 

The  next  provision  relates  to  promissory 
notes  falling  due  after  the  testator's  death, 
and  the  provision  is  that  his  wife  shall  retain 
so  much  as  she  may  want  for  her  individual 
use  for  traveling  expenses  or  otherwise,  not 
to  exceed  25  per  cent  of  the  sum  or  sums  col- 
lected, the  principal  to  be  divided  equally 
between  his  and  his  wife's  relatives,. accord- 
ing to  their  heirship.  The  same  observation^ , 
already  made  respecting  the  word  "heir- 
ship'' apply  to  this  provision,  but  there  Is 
also  a  material  fact  to  be  considered.  The 
notes  falling  due  after  the  testator's  death 
constitute  about  all  of  his  personal  estate, 
the  remaining  personal  estate  amounting  to 
little  more  than  the  taxes  due  at  his  death 
ai><  inheritance  tax,  and  not  enough  to  cover 
such  taxes  and  funeral  expenses.  The  tes- 
tator had  given  to  bis  wife  the  Income  for 


her  life  of  all  his  personal  estate,  and  It 
would  hardly  be  thought  that  by  this  clause 
he  provided  that  his  wife  should  only  have 
the  use  of  the  proceeds  of  matured  and  dis- 
honored notes,  and  In  effect  that  after  giving 
his  wife  the  life  use  of  h..a  personal  estate 
be  Intended  tbat  she  should  uot  have  the  use 
of  any. 

.  If  these  provisions  as  to  real  estate  and 
outside  promissory  notes  constitute  specific 
legacies  to  be  distributed  immediately,  the 
taxes,  funeral  expenses,  debts,  and  expenses 
of  administration  are  chargeable  on  the 
estate  generally,  and  real  estate  must  be  sold 
to  pay  them.  If  by  the  term  "principal" 
the  testator  meant  the  principal  of  the  notes, 
which,  consisted  of  principal  and  interest, 
then  he  made.no  provision  as  to  the  interest 
The  circuit  court  treated  these  clauses  as 
residuaty  in  their  nature,  but  we  do  not- re- 
gard tbe  question  whether  the  legacies  were 
specific  or  residuary  as  of  any  importance. 
The  question  whether  there  is  to  be  an  im- 
mediate distribution  does  not  depend  upon 
the  nature  of  the  legacy,  as  specific  or  oth- 
erwise, since  there  may  be  a  life  estate  in  a 
specific  legacy.  It  seems  to  us  that  the  con- 
struction most  consistent  with  the  general 
plan  of  the  testator  is  that  tbe  provisions  in 
'question  were  added  merely  for  the  pur- 
pose of  providing  for  the  sale  of  real  estate 
and  fixing  a  definite  per  cent  of  the  proceeds 
for  expense,  and  to  give  the  wife  a  per- 
centage of  the  notes,  of  which  she  would 
have  the  absolute  title,  to  be  spent  in  travel- 
ing or  otherwise,  as  she  might  elect  It  is 
true,  as  already  stated,  that  there  are  rea- 
sons for  adopting  a  different  construction, 
and  they  are  stated  In  tbe  opinion  of  the 
Appellate  Ooart,  the  most  persuasive  of  which 
is  that '  the  testator  manifested  an  inten- 
tion in'  the  first  clause  of  the  will  to  dis- 
pose of  some  part  of  bis  estate  otherwisO, 
and,  if  the  widow  has  a  life  estate  in  all 
this  property,  no  part  of  the  estate  was 
otherwise  disposed  of.  He  did  manifest  an 
Intention  of  that  kind,  but  we  cannot  find 
that  he  afterwards  disposed  of  any  other 
property  in  a  different  way,  and  we  cannot 
supply  the  provision.  The  property  was  giv- 
en.to  the  same  identical  persons,  in  tbe  same 
proportions  and  according  to  heirship,  and 
we  Cannot  say  that  any  of  It  was  taken  out 
of  the  general  provision. 

The  next  question  arises  on  tbe  third  codi- 
cil, by  which  tbe  gifts  to  Foage  aud  Jacobus 
were  revoked  and  in  their  place  the  testa- 
tor gave  to  Poage  a  farm  in  Missouri  val- 
ued at  $2,000  and  In  addition  $4,000,  less 
what  Poage  might  be  Indebted  to  him  at 
hi^  death,  and  to  Jacobus  certain  property  In 
Urbana  and  $2,000,  less  what  Jacobus  might 
be  Indebted  to  blm  at  his  death,  and  these 
gifts  are  to  be  enjoyed  after  the  death  of 
the  wife,  and  no  sooner.  The  testator  bought 
the  property  devised  to  Poage  for  $2,000 
and  assumed  tbe  payment  of  a  mortgage 
upon  It  as  part  of  the  consideration.    The 
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mortgage  Incumbrance  amounted  to  $1,034.80, 
and,  as  It  was  a  personal  debt  of  the  testa- 
tor  and  a  lawful  charge  against  the  estate, 
it  was  lawful  for  the  executrix  to  pay  It 
Poage  and  Jacobus  were  not  entitled  to  the 
bequests  until  after  the  death  of  the  exec- 
utrix, and  she  was  not  required  to  make 
payment  until  that  time. 

The  remaining  question  is  whether  13ie 
principal,  at  the  death  of  the  widow,  is  to 
be  distributed  between  her  relatives  and 
those  of  the  testator  per  capita  or  per  stirpes, 
which  will  determine  the  quantity  each  will 
take.  We  think  the  circuit  court  was  right, 
and  the  estate,  after  the  life  estate  of  the 
widow  ceases,  is  to  be  divided  one-half  to  the 
heirs  at  law  of  the  testator  and  one-half 
to  the  heirs  at  law  of  the  widow,  excluding 
all  not  blood  relations  and  not  extending 
beyond  grandnleces  and  grandnephews,  and 
the  share  of  Mrs.  R.  L.  Poisal  to  go  as  dl< 
rected  in  the  will.  Each  one  will  take  the 
same  quantity  provided  by  the  statute  in 
cases  of  intestacy,  and  take  the  same  pro- 
portion of  one-half  that  such  person  would 
take  as  heir  of  the  testator  or  his  wife,  with 
the  limitations  before  stated.  Kelley  v. 
Vlgas,  112  111.  242,  64  Am.  Rep.  236.  The 
heirs  of  the  testator  were  determined  as  of 
the  time  of  his  death,  and  the  heirs  of  the 
widow  will  be  determined  at  her  death  by  the 
statute  of  descent. 

The  judgment  of  the  Appellate  Court  la 
reversied,  and  the  decree  of  the  circuit  court 
is  affirmed. 

Judgment  reversed. 


(226  III.  6S) 

GRIESBACH  v.  PEOPLE. 

(Supreme   Court   of   Illinois.     Feb.    21,    1907. 

Rehearing  Denied  April  3,  1907.) 

Apfkai/— Powxaa   or   Lowkb   Ooxntr   Afieb 
Reicano. 

Where  the  Supreme  Court  finally  deter- 
mines a  case  upon  its  merits  and  reverses  and 
remands  the  case,  the  lower  court  has  no  power 
to  hear  the  case  further,  but  must  enter  judg- 
ment in  accordance  with  the  disposition  there- 
of, made  by  the  Supreme  Court,  although  the 
order  of  reversal  and  remand  does  not  specific- 
ally direct  it  so  to  do. 

[E3d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |  4669.] 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Quo  warranto  by  the  people  against  Fritz 
Griesbach.  From  a  Judgment  in  favor  of  ap- 
pellant, reversed  by  the  Branch  Appellate 
Court,  relator  appeals.    Affirmed. 

Nicholas  MIcbels  and  Wood,  Fyffe  &  Ad« 
cock,  for  appellant  John  J.  Healy,  State's 
Atty.  (Church,  McMurdy  &  Sherman,  of  coun- 
sel), for  the  People. 

FARMER,  J.  This  suit  was  begun  by  the 
filing  of  a  suit  in  the  nature  of  quo  warranto 
in  the  circuit  court  of  Cook  county  challen- 
ging the  right  of  appellant  to  hold  and  exer- 
Giee  a  license  to  keep  a  dramshop  in  what  is 


known  as  the  "local  option  district"  of  what 
was  formerly  the  village  of  Hyde  Park.  Tbe 
license  was  issued  by  the  mayor  of  Cblcago 
March  4,  1903,  for  the  period  from  January 
12,  1903,  to  May  1,  1903.  To  the  Informa- 
tion two  pleas  of  Justification  were  filed. 
The  case  was  tried  before  the  court  and  a 
Jury,  resulting  in  a  verdict  and  Judgment  for 
appellant  On  appeal  to  the  Appellate  Court 
the  Judgment  was  affirmed,  but  on  a  fortber 
appeal  to  this  court  the  Judgments  of  both 
the  Appellate  and  circuit  courts  were  re- 
versed and  the  cause  "remanded  to  tlie  (dr- 
cuit  court  for  such  other  and  further  pro- 
ceedings as  to  law  and  Justice  shall  appo'- 
tain."  People  v.  Griesbach,  211  111.  35,  71 
N.  E.  874.  A  statement  of  the  pleadings  and 
the  Issues  then  involved  and  passed  upon  by 
tbe  court  will  be  found  in  the  ophilon  filed  by 
this  court  in  the  case  and  need  not  be  again 
here  stated.  Upon  the  case  being  redoc&eted 
in  the  circuit  court  appellant  by  leave  of 
said  court,  filed  two  additional  pleas,  in  tbe 
first  of  which  it  was  sought  to  raise  the 
constitutionality  of  section  18,  p.  75,  of  the 
act  of  1889  of  the  Legislature  under  which 
the  village  of  Hyde  Park  was  annexed  to  the 
city  of  Chicago.  The  second  additional  plea 
challenged  the  validity  of  the  ordinance  of 
April  4,  1889,  of  the  former  village  of  Hyde 
Park.  It  is  also  averred  in  said  second  ad- 
ditional plea  that  appellant  had  complied 
with  the  terms  of  said  ordinance,  and  bad 
procured  and  presented  with  his  application 
for  license  to  keet>  a  dramshop,  a  petition 
signed  by  a  majority  of  the  property  owners, 
according  to  frontage,  on  both  sides  of  tbe 
streets  in  the  block  In  which  said  dram- 
shop was  to  be  kept  Tbe  plea  averred  tbat 
Mathilda  Nottbohm  was  the  guardian  of 
Charles  Nottbohm;  that  said  Charles  Nott- 
bohm signed  the  petition  in  the  pres^ice  of, 
and  at  the  direction  of,  his  said  guardian, 
and  that,  when  Mathilda  Nottbohm  affixed 
her  signature  to  the  petition,  she  "intended 
to  sign  in  her  capacity  as  guardian  of  said 
Charles  Nottbohm  and  also  as  an  individnaL" 
Appellee  moved  to  strike  the  additional  pleas 
from  the  files.  This  motion  was  overruled, 
and  thereupon  appellee  filed  a  general  demnr- 
rer  to  the  pleas.  The  court  sustained  tbe 
demurrer,  and  appellant  asked,  and  was 
granted,  leave  to  amend  the  second  addition- 
al plea.  After  some  slight  amendments  were 
made  to  it  the  plea  as  amended  was  demur- 
red to  by  appellee  and  the  demurrer  sustain- 
ed. Tbe  case  then  proceeded  to  trial  before 
the  court  and  a  jury.  The  court  permitted 
proof  at  tbe  hearing,  over  appellee's  objec- 
tions, that  Mathilda  Nottbohm  was  present 
when  her  minor  son,  Charles,  signed  the  pe- 
tition, and  that  he  signed  It  at  her  direction. 
Mathilda  Nottbohm  was  also  allowed  to  tes- 
tify, over  appellee's  objections,  that  she  in- 
tended to  sign  the  petition  in  her  capacity 
as  guardian  of  Charles  Nottbohm.  Appellant 
was  also  permitted  to  Introduce  In  evidence 
an  order  of  the  probate  court  entered  July 
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23,  1902,  on  tbe  petition  of  MatliUda  Nott- 
bobm.  authorizing  lier,  as  guardian  of  Charles 
Nottbobm,  to  use  her  discretion  in  signing  or 
ratifying  her  signature  theretofore  glvm  to 
any  petition  or  petitions  for  granting  saloon 
licensee  within  tbe  territory  adjacent  to,  or 
in  the  Ticinity  of,  the  premises  of  her  said 
ward  for  the  current  year  only.  The  license 
issued  to  appellant  to  conduct  a  dramshop  at 
the  premises  described  as  "5014  Cottage  Grove 
Arenne"  until  April  30,  1903,  was  held  in- 
valid in  a  quo  warranto  proceeding,  and  a 
Judgmoit  of  ouster  entered  against  appel- 
lant Afterwards  appellant  got  up  a  new  pe> 
titlon,  upon  which  the  license  Involved  in  this 
case  was  issued.  Appellant  was  also  per- 
mitted to  Introduce,  over  tbe  objection  of  ap- 
pellee, a  petition  filed  In  the  probate  court 
February  13,  1903,  by  Mathilda  Nottbohm, 
praying  for  an  order  granting  her  leave  to 
sign  frontage  petitions  and  consents  for  four 
different  dramshops,  one  of  which  was  to  be 
conducted  by  appellant  at  6014  Cottage  Grove 
avenue.  Whether  any  action  was  ever  taken 
by  the  probate  court  on  this  petition  does 
not  appear  from  the  record,  but  It  is  stipulat- 
ed by  the  parties  that  none  had  been  talcoi 
when  the  license  was  Issued. 

We  have  not  undertaken  to  set  out  all  the 
evidence  heard  at  the  trial,  but  only  such 
parts  of  it  as  in  our  view  are  necessary  to  a 
determination  of  the  case.  At  the  conclusion 
of  the  testimony,  by  agreement  of  the  par- 
ties, the  jury  were  discharged  and  the  case 
submitted  to  the  court  for  decision.  Tbe 
court  found  appellant  not  guilty,  and  render- 
ed judgment  in  his  favor.  Appellee  sued  out 
a  writ  of  error  from  the  Appellate  Court  to 
reverse  that  judgment  The  Appellate  Court 
reversed  the  judgment  of  the  circuit  court 
and  remanded  the  case  to  said  court  "with 
directions  to  said  circuit  court  to  enter  a 
Judgment  of  ouster,"  and  appellant  has  pros- 
ecuted an  appeal  from  that  judgment  to  tills 
court 

It  is  contended  by  appellant  that  tbe  Ap- 
pellate Court  was  without  jurisdiction  to  en- 
tertain tbe  writ  of  error,  for  the  reason  that 
the  appellant  by  his  additional  pleas,  raised 
the  question  of  the  constitutionality  of  section 
18,  p.  75,  of  the  act  of  1889,  under  which  the 
village  of  Hyde  Park  was  annexed  to  Chi- 
cago, and  also  of  the  ordinance  of  the  village 
of  Hyde  Park,  and  the  trial  court's  ruling  in 
sustaining  demurrers  to  said  pleas  were  pre- 
served for  review  by  the  Appellate  Court  by 
the  assignment  of  cross-errors.  No  motion 
was  made  by  appellant  In  the  Appellate 
Court  for  tbe  dismissal  of  the  writ  of  error 
on  tbe  ground  that  that  court  had  no  Juris- 
diction to  entertain  it  but  it  la  contended 
that  the  court  should  have  dismissed  the  writ 
on  its  own  motion.  It  is  said  In  appellant's 
brief  and  argument  that  the  Appellate  Court 
bad  no  authority  to  remand  the  case  with  di- 
rections to  the  circuit  court  to  enter  a  Judg- 
ment of  ouster,  but,  on  oral  argument  coun- 
sel for  appellant  stated  this  proposition  was 


not  insisted  upon.  It  will,  therefore,  not  be 
discussed  or  given  further  mention.  It  is  al- 
so argued  that  it  was  competent  after  tbe 
remandment  of  the  case  from  this  court  to 
the  circuit  court,  to  prove  by  parol  testimony 
that  Mathilda  Nottbohm  Intended,  in  signing 
the  petition,  to  sign  It  as  guardian  tor  her 
son,  Charles,  and  that  in  the  light  of  tbe 
proof  on  that  question,  the  consent  as  to  the 
property  of  Charles  Nottbolmi  was  valid,  and 
the  petition,  therefore,  good  and  this  is  tbe 
principal  question  discussed  In  appellant's 
brief  and  argument  The  judgment  of  the 
Appellate  Court  was  based  upon  the  view 
that  the  validity  of  the  petition  was  passed 
npon  and  determined  by  this  court  on  tbe 
former  appeal,  and  was,  therefore,  res  Ju- 
dicata. 

When  the  case  was  before  us  on  the  for- 
mer appeal,  there  was  no  proof  In  the  record 
that  Mathilda  Nottbohm  signed  the  petition, 
or  intended  to  sign  it  as  guardian  of  hex 
son,  Charles.  She  was  the  owner  of  a  dower 
interest  in  the  premises,  and  the  contrition 
then  was  that  tbe  signature  of  Charles  Nott- 
bohm, though  a  minor,  was  valid.  It  was 
necessary  to  the  validity  of  appellant's  li- 
cense that  he  should  have  the  valid  consent 
of  the  owner  of  the  Nottbohm  property. 
Without  it  the  petition  did  not  represent  the 
amount  of  frontage  necessary  to  authorize 
tbe  Issuance  of  the  license.  We  then  held 
that  Charles  Nottbohm,  being  a  minor,  was 
incapable  of  giving  consent,  and  said  (p.  42 
of  211  IlL,  p.  876  of  71  N.  B.):  "He  was 
not  a  competent  petitioner,  and  the  frontage 
of  his  property  must  be  deducted  from  the  to- 
tal frontage  of  2,347.13  feet  represented  on  the 
application  of  the  appellee  for  the  license.  The 
total  frontage  remaining  after  such  deduction 
Is  2,132.79  feet  It  appeared  from  the  facts 
stipulated  by  the  parties  that  2,252.52  feet 
frontage  Is  essential  to  a  good  aplicatlon. 
The  application  was,  therefore,  fatally  insuf- 
ficient to  warrant  the  issuance  of  the  license 
to  the  appellee.  The  license,  therefore,  did 
not  confer  on  appellee  the  right  to  keep  tbe 
dramshop  in  question,  and  the  court  erred  In 
denying  the  prayer  of  the  petition."  That 
we  did  not  then  enter  a  judgment  of  ouster, 
or  remand  the  case  to  the  circuit  court  with 
directions  to  that  court  to  enter  such  judg- 
ment, does  not  affect  the  question  that  this 
was  a  positive  and  unequivocal  adjudication 
that,  appellant  not  having  the  valid  consent 
Of  the  owners  of  the  necessary  frontage,  his 
license  to  keep  a  dramshop  was  therefore  In- 
valid. Under  such  adjudication,  although  no 
specific  directions  were  given  the  trial  court 
when  the  remanding  order  was  filed  and  tbe 
case  again  docketed  there  was  but  one  course 
for  that  court  to  pursue,  and  that  was  to 
give  effect  to  the  adjudication  of  this  court 
that  appellant's  license  was  Invalid  and  enter 
Judgment  of  ouster  against  him.  The  circuit 
court  was  no  more  justified  in  granting  ap- 
pellant leave  to  file  additional  pleas  and  hear- 
ing other  evidence  than  It  would  have  been 
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It  the  order  remandlns  tbe  case  had  directed 
It  to  enter  a  Judgment  of  ouster.  If  appel- 
lant's license  was  invalid,  as  held  by  this 
court,  then  no  other  Judgment  could  proper- 
ly be  rendered,  and  it  was  erroneous  for  the 
trial  court  to  again  open  up  the  case  for  the 
purpose  of  giving  appellant  an  ORportunlty 
to  present  additional  evidence  upon  a  new 
theory  of  defense.  The  only  guesrion  litigat- 
ed In  the  former  appeal  was  the  validity  of 
appellant's  license,  and  Its  validity  depended 
upon  whether  consent  had  been  properly  ob- 
tained of  the  owner  of  t*\e  Nottbohm  prop- 
erty. We  held  It  was  not,  and  held  appel* 
lant's  license  to  be  Invalid.  This  record  pre- 
sents the  same  consent  petition  of  the  prc^ 
erty  owners,  with  the  same  signatures  there- 
to, that  was  presented  by  the  former  appeal, 
and,  appellant's  license  having  been  adjudged 
invalid  on  tbe  former  appeal,  appellant  was 
precluded  from  seeking  to  validate  said  li- 
cense by  the  Introduction  of  testimony  after 
the  case  was  remanded  to  the  circuit  court 
In  Chicago  &  Eastern  Illinois  Railroad  Co. 
V.  People,  219  III.  408,  it  was  said  at  page  411 
(76  N.  E.  571,  at  page  572) :  "The  Judgment 
rendered  by  this  court  when  this  cause  was 
first  here  was  a  final  adjudication  that  the  tax 
in  question  was  invalid.  •  *  *  ojhe  only 
question  presented  on  the  earlier  appeal  was 
as  to  the  validity  of  the  levy.  This  court 
determined  that  such  levy  was  not  made  In 
accordance  with  the  law.  That  was  a  final 
determination  of  that  question,  and,  although 
the  order  reversing  and  remanding  tbe  cause 
did  not  specifically  direct  the  court  below  to 
enter  a  Judgment  sustaining  the  objection, 
still,  there  was  no  power  in  that  court,  upon 
the  case  being  redoclieted  there,  except  to  en- 
ter such  a  final  order  or  Judgment  without  a 
retrial,  for  the  reason  that  this  court  had  de- 
termined the  only  Issue  Involved  upon  its 
merits."  In  Lusk  v.  City  of  Chicago,  211  III 
183,  It  was  said  at  page  188(71  N.  E.  878,  at 
page  880):  "In  other  words,  and  as  applied  to 
the  case  at  bar,  the  validity  of  the  orginal  ordi- 
nance of  1893  was  attacked  upon  the  first  ap- 
peal upon  tbe  ground  that  it  did  not  suffi- 
ciently describe  the  improvement.  When  the 
cause  was  redocketed,  the  validity  of  the 
same  ordinance  was  attacked  upon  another 
ground.  This,  we  think,  cannot  be  done. 
When  the  validity  of  the  original  ordinance 
was  attacked  at  the  first  hearing,  all  the 
grounds  of  objection  as  to  the  validity  of  the 
ordinance  should  have  then  been  presented, 
and,  not  having  been  then  presented,  could 
not  be  presented  afterwards  or  now.  To  hold 
that.  In  the  trial  of  a  cause,  tbe  constltution- 
allty  of  a  law  or  the  validity  of  an  ordinance 
may  be  attacked  upon  one  ground,  and  an  ap- 
peal prosecuted  and  a  decision  of  a  court  of 
review  had  upon  that  question,  and  when 
the  cause  is  remanded  and  again  placed  upon 
the  docket,  the  same  statute  or  ordinance 
may  be  attacked  upon  another  ground  requir- 
ing another  appeal  to  determine  the  validity 


of  the  same  ordinance  in  the  same  proceed- 
ing, is  a  practice  that  cannot  be  permitted  to 
obtain.  Litigation  would  never  aid,  and  a 
court  would  never  know  when  it  had  settled 
the  propositions  In  a  single  case."  The  same 
rule  Is  announced  In  Gross  v.  People,  193  lU. 
260,  61  N.  E.  1012,  and  Village  of  Brooklyn  t. 
Orthweln,  140  111.  620,  31  N.  E.  IIL 

The  Judgment  of  the  Appellate  Court  is 
therefore  affirmed. 

Judgment  affirmed. 


(228  III.  sr> 
CRAWFORD.  V.  NORTHWESTERN  TKAV- 

ElilNG  MEN'S  ASS'N. 

(Supreme   Court   of   Illinois.     Feb.    21.    1907. 

Reheaving  IHnied  April  3,  1907.) 

1.  Insubance  —  Beneficial    Associations  — 
Statutobt  Pbovisiors. 

Act  1893  (Hurd's  Rev.  St.  1803,  c  73, 
§§  230-257)  relates  to  the  organization  of  cor- 
porations for  furnishing  life  or  accident  insur- 
ance on  tbe  assessment  plan,  and  to  like  cor- 
porations  already  in  existence,  provided  they 
comply  with  its  requirements.  Sections  237- 
211,  provide  that  every  such  corporation  shall 
accumulate  and  maintain  a  reserve  fund  wliidi 
may  be  used  for  the  payment  of  death  or  in- 
demnity claims.  Held,  that  these  sectioiis  do 
not  apply  to  corporations  organized  prior  to 
their  passage,  so  as  to  become  a  part  of  the 
contract  between  the  corporation  and  its  mem- 
bers, where  there  was  no  attempt  made  by  the 
corporation  to  comply  with  the  provisions  of  the 
act,  since  a  statute  subsequently  passed  can- 
not impair  the  obligations  of  contracts  already 
made. 

2.  Sauk  —  Constitdtioii  aud  Bt-I<aws  — 
Pbopebtt  ano  Funds. 

An  accident  insurance  corporation  existing 
prior  to  the  passage  of  Hurd's  Rev.  St.  1893, 
c.  73,  §§  230-257,  changed  its  constitation  and 
by-laws  so  as  to  maintain,  an  emergency  fund 
as  required  by  the  act,  aind  provided  that,  "if 
the  amount  collected  on  a  death  claim  was 
less  than  the  prescribed  limit  upon  any  member- 
ship certificate,  such  deficiency  may  be  paid 
from  the  emergency  fund."  Held,  that  this  was 
not  such  a  compliance  with  the  requirement  of 
the  act  (section  235)  providing  that  existing  cor- 
porations may  reincorporate  under  the  act  as 
to  bring  the  corporation  within  its  provlaions. 

Appeal  from  Appellate  Court,  First  Dis- 
trict. 

BUI  for  accounting  by  Harriet  I*  Craw- 
ford against  the  Northwestern  Traveling 
Men's  Association.  From  a  decree  of  the 
Appellate  Court  reversing  a  decree  of  tbe 
superior  court  in  favor  of  plaintiff,  defend- 
ant appeals.    Affirmed. 

Appellant,  Harriet  h.  Crawford,  filed  her 
bill  in  tbe  superior  court  of  Cook  county 
against  tbe  appellee,  the  Northwestern  Trav- 
eling Men's  Association,  for  an  accoonting 
of  certain  funds  of  appellee  known  as  tbe 
"emergency  fund,"  and  for  the  recovery  of 
a  balance  which  she  claimed  was  due  her 
as  beneficiary  upon  a  certificate  of  insurance 
issued  to  her  husband,  John  W.  Crawford. 
Upon  issue  being  Joined  the  cause  was  beard 
by  the  chancellor  In  open  court  upon  an 
agreed  statement  of  facts,  the  principal  and 
material  points  of  which  are  as  follovi^ 
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Appellee  Is  a  corporation  not  for  pecunlaiy 
profit,  organized  In  July,  1876,  under  an  act 
of  tbe  General  Assembly  approved  April  18, 
1S72,  entitled  "An  act  concerning  coipora- 
tions."  Its  business  was  to  provide  pecunia- 
ry aid  to  widows,  orphans,  heirs,  and  der- 
isees  of  deceased  members.  John  W.  Craw- 
ford was  admitted  to  membership  July  9, 
1S81,  and  a  certificate  issued  to  him.  At 
that  time  the  constitution  of  appellee  pro- 
vided that  upon  tbe  death  of  a  member  the 
board  of  directors  should  order  an  assess- 
ment of  $2  upon  each  mraiber,  and  upon 
suitable  proof  of  death  they  should  pay  to 
tbe  beneficiary,  out'Ot  the  amount  thus  col- 
lected, a  sum  not  to  exceed  |5,000.  In  De- 
cember, 1897,  tbe  constitution  was  amended 
BO  as  to  provide  that  members  who  were  ad- 
mitted to  tbe  association  after  tbe  1st  of 
January,  1890,  were  to  be  graded,  according 
to  age,  into  five  grades  or  classes,  and  when- 
ever an  assessment  was  ordered  to  pay  a 
death  benefit  each  member  was  to  be  assessed 
according  to  his  grade  and  the  denomination 
of  bis  membership  certificate  or  certificates. 
Alt  members  admitted  prior  to  January  1, 
1800,  were  to  pay  $2  upon  each  assessment 
and  were  to  receive  in  benefits  a  sum  not 
exceeding  |4,000.  By  the  same  amendment, 
and  for  tbe  purpose  of  providing  and  maln- 
tainlng  an  emergency  fund,  the  board  of  di- 
rectors were  empowered  to  order  an  assess- 
ment upon  each  member  equal  in  amount  to 
one  mortuary  assessment,  and  the  amount  so 
collected  was  to  be  placed  in  tbe  emergency 
fund,  and  whenever,  as  the  result  of  an  as- 
sessment to  pay  a  death  loss,  there  was  col- 
lected an  amount  in  excess  of  the  amount 
required  to  pay  sucb  death  loss,  such  excess 
or  surplus  was  to  tonn  a  part  of  and  be 
transferred  to  tbe  emergency  fund.  Upon 
the  payment  of  any  mortuary  claim  the  bene- 
ficiary was  to  receive,  in  addition  to  other 
paym^its  to  which  he  might  be  entitled,  any 
unexpended  portion  of  any  authorized  emer- 
gency fund  assessment  which  the  deceased 
member  may  have  paid,  but  without  any  por- 
tion of  the  accumulated  interest  thereon.  In 
October,  1903,  Crawford  while  in  good  stand- 
ing, departed  this  life,  and  his  son,  John  M. 
Crawford,  acted  as  the  agent  of  the  beneficia- 
ry in  the  collection  of  tbe  amount  due.  He 
notified  the  association  of  the  death  of  bis 
father,  and  was  furnished  blanks  upon  which 
to  malce  proof  of  death.  On  the  1st  of  De- 
cember the  board  of  directors  ordered  an 
assessment,  known  as  "Xo.  705."  On  the 
first  Monday  In  January,  1904.  they  ordered 
the  treasurer  to  pay  the  beneficiary  tbe 
amount  collected  on  the  assessment,  tbe  same 
to  be  In  full  of  all  claims  and  demands,  and 
amounting  to  $2,446.80,  which  was  $430  less 
than  would  have  been  collected  had  every 
meml>er  paid.  A  question  arose  between  the 
secretary  of  tbe  corporation  and  Crawford 
with  referenr-e  to  the  amount  being  in  full. 
It  was  elalmed  by  Crawford  that  tbe  certifi- 
cate called  for  Jt.OOO  and  that  should  iio  tbe 
80  N.E.-47 


amount  paid.  Tbe  receipt,  however,  was 
subsequently  signed  and  a  check  for  the 
amount  forwarded  to  and  accepted  by  the 
complainant  Afterwards  $53.10  was  paid  to 
her,  and  checks  accepted.  Indorsed,  and  col- 
lected by  her  for  that  sum. 

It  is  agreed  that  because  of  the  provisions 
of  section  8  of  chapter  73  of  our  statutes 
(Kurd's  Rev.  St  1893,  p.  868,  {  237),  requir- 
ing all  assessment  companies  to  "accumulate 
and  maintain  a  reserve  or  emergency  fund 
equal  to  such  sum  as  might  t)e  realized  from 
one  assessment,  •  •  •  and  In  no  event 
less  than  its  maximum  policy  or  certificate," 
in  December,  1807,  an  emergency  fund  was 
created,  to  which  John  W.  Crawford,  during 
his  lifetime,  contributed,  the  same  as  other 
members  of  said  association,  tbe  sum  of  $8; 
that  under  tbe  constitution  and  by-laws  of 
the  association  tbe  board  of  directors  have 
borrowed  temporarily  from  this  fund  to  pay 
a  death  loss,  the  amount  so  withdrawn  her 
ing  r^aid  from  a  regular  mortuary  assess- 
ment; that  the  purpose  of  tbe  provision  of 
the  constitution  relative  to  borrowing  tem- 
porarily was  to  equalize  the  number  of 
mortuary  assessments  levied  monthly,  so  as 
to  prevent  a  large  number  of  assessments 
in  one  month  and  a  small  number  for  an- 
otlier  month;  that  In  case  of  tbe  payment  of 
a  death  loss  from  tbe  emergency  fund  by 
borrowing,  as  aforesaid,  the  amount  paid  the 
beneficiary  has  at  all  times  been  determined 
by  the  board  of  directors  by  tbe  amount  col- 
lected from  tbe  mortuary  assessment  levied 
to  pay  the  death  loss  of  another  deceased 
member  where  the  death  loss  should  have 
been  levied  and  paid  concurrently;  that  no 
beneficiary  lias  ever  been  paid  any  amount 
from  this  emergency  fund  on  account  of  any 
deficiency  or  failure  to  collect  from  a  mortu- 
ary assessment  levied  to  pay  the  death  loss 
of  some  deceased  member  the  maximum 
amount  or  limit  provided  by  tbe  constitution 
and  by-laws  of  tbe  associatloiv  and  no 
suit  has  ever  been  instituted  by  any  benefi- 
ciary by  reason  of  such  deficiency.  Upon  tbe 
bearing  the  chancellor  entered  a  decree  In 
conformity  with  the  allegations  and  prayer 
of  tbe  bill,  to  the  effect  that  tbe  defendant 
association  had  created  and  maintained  an 
emergency  fund  in  compliance  with  the  re- 
quirements of  the  statute  and  its  own  by- 
laws, to  which  John  W.  Crawford,  during  his 
lifetime,  contributed  in  like  manner  and  to 
like  extent  as  other  members  of  the  associa- 
tion :  that  sucb  fund,  at  the  date  of  the  filing 
of  tbe  bill,  amounted  to  more  than  $10,0C0; 
that  Crawford  was  a  member  in  good  stand- 
ing at  the  date  of  bis  death;  that  after 
proof  of  death  bad  been  made  $2,499.90  was 
collected  on  assessment  No.  705.  which  was 
paid  over  to  the  complainant,  leaving  a  dif- 
ference between  the  maximum  amount  to  be 
paid  on  tbe  death  claim  and  tbe  amount  col- 
lected of  !!!1..000.10.  which  tbe  court  found 
was  due  and  should  be  paid  out  of  tbe  emer- 
gency fuud.    An  appeal  was  prosecuted  to 
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the  Ai^Ilate  Court,  where  the  decree  of  the 
superior  court  was  reversed  and  the  cause 
remanded,  with  directions  to  dismiss  the  bill 
for  want  of  equity.  A  further  appeal  has 
been  prosecuted  to  this  court 

Millard  R.  Powers  and  Carlos  S.  Hardy, 
for  appellant  Dolph,  Buell  &  Abbey,  for  ap- 
pellee. 

WILKIN,  X  (after  stating  the  facts).  The 
first  and  controlling  question  for  determina- 
tion is  whether  the  beneficiary  of  John  W. 
Crawford  was  entitled  to  any  part  of  the 
emergency  fund  mentioned  In  the  statement  of 
facts  in  addition  to  the  $2,499.90  paid  her. 
The  certificate  issued  to  Crawford,  which  be- 
came a  contract  between  him  and  the  associa- 
tion, entitled  him  to  the  proceeds  of  an  as- 
sessment of  $2  per  member,  and  in  a  sum  not 
exceeding  $5,000,  which  was  subsequently 
changed  to  $4,000.  The  sum  of  $2,499.90,  it 
is  admitted,  has  been  levied,  collected,  and 
paid,  but  it  is  contended  by  appellant  that  the 
act  of  1893  should  be  read  into  and  be  made 
a  part  of  the  contract  between  the  association 
and  Crawford,  and  that  by  said  act  the  as- 
sociation was  required  to  accumulate  and 
maintain  a  reserve  or  emergency  fund  equal 
to  the  amount  of  its  maximum  policy  out- 
standing, and,  the  assessment  levied  to  pay 
Crawford's  death  claim  being  less  than  $4,- 
OUO,  the  balance  should  have  been  paid  out 
of  that  fund. 

The  appellee  corporation  was  organized 
under  the  act  of  1872.  Deceased  became  a 
member  in  1881,  and  between  those  dates  no 
substantial  amendment  was  made  to  the  law. 
The  act  of  1893  provides  for  the  organiza- 
tion of  corporations  to  be  engaged  In  furnish- 
ing life  or  accident  insurance  on  the  assesii- 
ment  plan.  Hurd's  Rev.  St  1893,  c.  73,  pp. 
866-873,  88  230-257.  That  act  Is  complete  In 
Itself,  and  not  only  applies  to  all  corporations 
to  be  subsequently  organized  for  that  pur- 
pose, but  extends  to  corporations  already  in 
existence,  provided  they  comply  with  Its  re- 
quirements. Section  8  provides  that  every 
such  corporation  "shall  accumulate  and  main- 
tain a  reserve  or  emergency  fund  equal  to 
such  sum  as  might  be  realized  from  one  as- 
sessment on,  or  periodical  payment  by,  policy 
or  certificate  holders  thereof,  and  In  no  event 
less  than  the  amount  of  Its  maximum  policy 
or  certificate.  Such  fund.  If  not  already  ac- 
cumulated, shall  be  accumulated  by  every 
such  existing  corporation  within  six  months 
from  the  time  this  act  takes  effect,  and  by 
every  corporation  hereafter  formed  under 
this  act  within  six  months  from  the  date  of 
its  incorporation,  and  shall  be  held  for  the 
purposes  for  which  such  fund  was  created  or 
accumulated." 

Appellee  seems  to  have  understood  that 
said  section  applied  to  corporations  already 
doing  business,  as  well  as  to  those  to  be  sub- 
sequently organized,  and  that  it  was  neces- 
sary, under  -its  provisions,  to  establish  and 
maintain  such  emergency  fund,  and,  in  order 


to  so  provide,  Its  constitution  and  by-laws 
were  changed  In  1897,  authorizing  the  board 
of  directors  to  order  an  assessment  upon  each 
member  equal  in  amount  to  one  mortuary  as- 
sessment, which  was  to  be  placed  in  the  emer- 
gency fund.  It  was  thereby  made  the  doty 
of  the  treasurer  from  time  to  time  to  invest 
that  money,  and  he  was  thereby  prohibited  to 
pay  out  or  encroach  upon  the  fund  exc^t  by 
an  afilrmatlve  vote  of  not  less  than  five  of 
the  members  of  the  board  of  directors,  and 
then  only  for  the  payment  of  death  losses  or 
Indigent  claims.  Clause  6  of  article  5  of  the 
amended  constitution  provided  that  should 
the  amount  collected  on  a  death  claim  be  Ie« 
than  the  prescribed  limit  upon  any  member- 
ship certificate  such  deficiency  may  be  paid 
from  the  «nergency  fund.  Clause  7  provided 
that  the  directors  might  order  one  or  more 
death  losses  paid  by  borrowing  from  the 
emergency  fund,  which  amount  was  to  be 
returned  as  soon  as  possible.  Sections  1 
and  2  of  article  5  established  different  grades 
of  members  and  classes,  whereby  each  m«D- 
ber  should  be  assessed  according  to  his  grade 
and  the  denomination  of  his  membership  cer- 
tificate, and  upon  proof  of  death  an  assess- 
ment should  be  levied  aganist  each  survir- 
ing  member  in  accordance  with  his  grade,  and 
the  amount  of  the  payment  to  be  made  to  the 
beneficiary  was  not  to  exceed  $4,000,  and 
should  be  the  amount  collected  from  the  as- 
sessment levied  and  Imposed  upon  the  surviv- 
ing members  under  and  in  pursuance  of  tbe 
proTlsIons  of  the  constitution,  which  pay- 
ment was  to  be  a  complete  and  valid  satis- 
faction and  discharge  of  such  association  of 
and  from  any  and  all  claims  which  might 
arise  out  of  or  be  made  against  It  for  or  upon 
such  death  loss.  With  these  changes  in  tbe 
constitution  and  by-laws  the  agreement  of 
Crawford  with  appellee  remained  the  same 
from  the  time  he  became  a  member  until  the 
date  of  his  death,  unless  It  can  be  said  that 
the  provisions  of  the  act  of  1893  should  be 
considered  as  a  part  of  the  contract 

We  do  not  think  the  contention  of  appel- 
lant can  be  maintained.  Section  6  of  the  act 
of  1893  provides  that  any  existing  domestic 
corporation  may  reincorporate  under  tbe 
provisions  of  the  act  under  its  existing  corpo- 
rate name  by  filing  with  the  auditor  of  pub- 
lic accounts  a  declaration  of  its  desire  to  do 
so,  signed  and  duly  acknowledged  by  a  ma- 
jority of  its  board  of  directors,  with  a  state- 
ment, in  like  manner  signed  and  acknowl- 
edged by  them,  that  such  corporation,  if  in- 
suring lives,  has  accumulated  tbe  fund  re- 
quired by  section  8  of  the  act  and  that  sncb 
funds  are  safely  held  and  Invested  for  tbe 
purposes  for  which  the  same  were  accumu- 
lated. From  this  provision  it  would  seem  to 
have  been  the  intention  of  the  Legislature  to 
require  corporations  then  in  existence  to  take 
some  affirmative  action  before  they  would  be 
considered  as  coming  within  the  provisions  of 
the  act  The  latter  part  of  the  same  section 
provides  that  It  shall  not  be  obligatory  upon 
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any  such  existing  corporation  to  reincorporate 
thereunder,  and  any  such  domeBtlc  corpora- 
tion may  continue  to  exercise  all  the  rights, 
powers,  and  privileges  not  inconsistent  with 
the  act,  pursuant  to  its  articles  of  incorpo- 
ration, the  same  as  if  incorporated  under  the 
act  There  is  no  pretense  that  the  appellee 
corporation  eyer  attempted  to  comply  with 
the  provisions  of  section  6,  but  It  Is  admitted 
that  It  continued  under  its  old  corporation 
name  to  act  as  a  corporation,  and  It  would 
accordingly  have  the  right  to  so  continue 
except  in  so  far  as  its  rights,  powers,  and 
privileges  were  inconsistent  with  the  act 

It  is  insisted  by  counsel  for  appellant  that 
the  law  writes  into  every  contract  the  pro- 
Tlslons  of  the  statute  that  are  applicable  to 
the  transaction.  This  Is  true  only  as  to  stat- 
ntes  existing  at  the  time  the  contract  was 
made.  Statutes  sabseqnently  passed  cannot 
constltntlonally  abrogate  or  Impair  the  ob- 
ligation of  contracts  already  In  existence. 
We  do  not  think  the  act  of  1893  changed  the 
relations  existing  between  Crawford  and  the 
appellee  corporation,  or  that  he  was  entitled 
to  any  part  of  the  emergency  fund  ereated  by 
the  amendment  to  the  constitution  and  by- 
laws. What  the  real  purpose  of  the  amend- 
ment to  the  constitution  and  by-laws  was — 
whether  to  comply  with  the  act  of  1803  or  not 
— we  have  no  means  of  knowing,  but  It  did 
not  have  the  legal  effect  of  entitling  a  mem- 
ber to  any  part  of  the  emergency  fund.  That 
fund  seems  to  have  been  created  for  the  pur- 
pose of  making  the  assessments  uniform,  and 
to  provide  for  dlBtrlbutlng  them  so  that  they 
would  not  all  come  at  the  same  time. 

It  is  urged  that,  while  the  Legislature  left 
It  optional  with  existing  corporations  as  to 
whether  they  should  Incorporate  under  the 
act,  yet  It  did  not  leave  them  any  option  as 
to  whether  they  would  be  controlled  by  the 
provisions  of  the  act;  also,  that  under  sec- 
tion 15  It  became  the  duty  of  every  corpora- 
tion to  fix  a  definite  amount  to  become  due 
upon  every  outstanding  certificate  of  insur- 
ance. What  we  have  already  said  disposes 
of  the  question  of  the  act  being  applicable  to 
corporations  doing  business  prior  to  1893.  It 
certainly  cannot  be  claimed  that  the  amend- 
ment to  the  constitution  and  by-laws  rendered 
appellee  liable  for  the  additional  amount 
While  It  is  true  the  by-laws  create  an  emer- 
gency fund,  as  required  by  section  8,  yet  the 
amendment  to  the  constitution  and  by-laws 
provided  that,  if  the  amount  collected  from 
the  assessments  be  less  than  the  prescribed 
limit,  such  deficiency  may  be  paid  from  the 
emergency  fund.  ,Tbe  word  "may"  is  used 
In  its  ordinary  sense,  leaving  it  optional  with 
tbe  board  of  directors  to  make  such  payment, 
and  not  mandatory.  The  constitution  and 
by-laws  made  provision  for  the  manner  in 
which  amendments  to  them  might  be  made, 
and  the  amendment  was  made  In  accordance 
with  those  provisions.  It  cannot  be  held 
that  tbe  law  of  1893  became  a  part  of  tbe 


contract,  and  appellant  cannot  recover  the  ad- 
ditional  amount 

It  is  Insisted  by  appellee  that  tbe  receipt 
executed  by  appellant,  having  been  in  full  of 
all  demands  under  the  certificate,  was  suf- 
ficient to  bar  any  further  recovery  against  the 
association  upon  the  ground  that  the  amount 
Involved  was  In  dispute,  and  that  tb^  re- 
ceipt constituted  a  valid  settlement  of  tbe 
same.  It  is  also  contended  by  appellee  that 
a  court  of  equity  was  without  jurisdiction, 
for  the  reason  that  appellant  had  an  adequate 
remedy  at  law.  If  the  assessment  as  levied 
was  paid  in  full  in  accordance  with  the  con- 
tract between  the  deceased  and  appellee,  then 
there  remained  nothing  to  be  paid,  and  It  Is 
unnecessary  to  consider  the  question  of  the 
effect  to  be  given  to  the  receipt  or  the  Juris- 
diction of  a  court  of  equity." 

What  we  have  already  said  disposes  of  all 
tbe  questions  involved  In  the  case. 

We  find  no  reversible  error,  and  the  Judg- 
ment will  be  affirmed. 

Judgment  affirmed. 


(OS  III-  72) 
DAT  «t  al.  T.  BULLEN  et  al. 

(Supreme   Court  of  Illhiois.     Feb.    21,    1907. 
Rehearing  Denied  April  3,  1907.) 

1.  EXECUTORS   AND   AOUINISTSATOBa— SPECIAI, 

Adminisxbatob  —  Gbocnds    roB    Appoint- 
ment. 

Hurd's  Rev.  St  1905,  c.  3,  {  11,  author- 
izes tbe  appointment  of  an  administrator  where 
there  la  great  delay  in  admitting  the  will  to 
probate.  Section  17  provides  that  on  the  grant- 
mg  of  letters  testamentary  tbe  power  of  the 
administrator  to  collect  shall  cease.  Section  72 
authorizes  the  appointment  of  an  adminisbcator 
pro  tern,  to  defend  for  the  estate  when  the  ex- 
ecutor has  filed  a  dalm  against  the  estate. 
Eeld,  that  where  an  executor  claimed  that  cer- 
tain shares  of  stock  belonging  to  testator  had 
been  transferred  to  him  by  testator,  and  a  leg- 
atee claimed  that  the  stock  had  been  converted 
by  the  executor,  there  was  no  authority  for  ap- 
pointing a  special  administrator  to  sue  the 
executrix  to  recover  assets. 

2.  Same— DiscovEBT  of  Assets. 

Hurd's  Rev.  St.  1905,  c.  3.  {{  81,  82,  au- 
thorizes the  probate  court  upon  a  statement 
under  oath  being  made  by  any  person  interested 
In  the  estate  that  anv  person  has  in  his  pos- 
session or  has  concealed  or  embezzled  any  ef- 
fects belonging  to  any  deceased  person,  to  re- 
quire such  person  charged  to  appear  before 
the  court  for  a  hearing,  and  to  make  such 
order  in  the  premises  as  the  case  may  re- 
quire. Held,  that  the  executrix  having  report- 
ed the  estate  Insolvent,  and  tbe  legatee  claim- 
ing the  stock  of  such  value  that  the  posses- 
sion thereof  by  the  estate  would  result  in  the 
payment  of  the  legacy,  the  legatee  had  such 
an  interest  in  the  estate  as  to  authorize  him 
on  the  facts  alleged  by  him  to  invoke  the  aid 
of  the  court  under  the  statute. 

Appeal  from  Branch  Appellate  Court,  First 
District 

Suit  by  Edwin  C.  Day,  as  special  adminis- 
trator of  Robert  F.  Bullen,  deceased,  and 
others  against  Cornelia  M.  Bullen,  as  execu- 
trix of  tlie  win  of  decedent,  and  others.  In 
which  Robert  F.  McDonald  intervened,  and 
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from  a  decree  of  the  Appellate  Conrt  afflrm- 
ing  a  decree,  dismissing  the  bill  and  Interven- 
ing petition,  complainant  and  Intervenor  ap- 
peal.   Affirmed. 

Robert  F.  Bullen,  of  the  city  of  Chicago, 
died  testate  November  14,  1901.  His  will 
bears  date  August  21,  1890.  and  directed  that 
after  the  payment  of  the  testator's  debts  and 
funeral  expenses  $10,000  of  his  estate  should 
go  to  his  nephew,  Robert  F.  McDonald,  and 
the  residue  to  his  widow,  Cornelia  M.  Bullen, 
who  was  named  executrix  of  the  will  by  the 
testator.  Sold  will  was  filed  In  the  probate 
court  June  28,  1002,  but  was  not  admitted  to 
probate  until  December  following.  Pending 
\he  delay  in  probating  the  will,  Cornelia  M. 
Bullen  was  by  the  probate  court  appointed 
administratrix  to  collect,  and  duly  qualified 
as  such.  After  the  admission  of  the  will 
to  probate  letters  testamentary  were  Issued 
to  said  Cornelia  M.  Bullen  as  executrix  of 
said  win.  As  administratrix  to  collect  she 
filed  an  Inventory  January  12, 1903,  in  which 
It  was  stated  that  Robert  F.  Bullen  left  no 
estate,  real  or  personal.  Therenpon  Robert 
F.  McDonald  filed  his  petition  in  the  probate 
court.  In  which  he  alleged  Robert  F.  Bullen 
left  an  estate  worth  at  least  $30,000,  and  that 
among  the  assets  of  said  estate  were  299 
shares  of  stock  of  the  Harris  Company,  pawn- 
brokers, which  stock  was  worth  130,000,  and 
at  the  time  of  Robert  F.  Bullen's  death  was 
in  bis  name  on  the  books  of  the  corporation, 
bnt  that  Cornelia  M.  Bullen  had  In  some  man- 
ner possessed  herself  of  said  stock,  withholds 
It  from  the  Inventory,  and  had  caused  the 
certificates  to  be  canceled  and  reissued  to 
her  by  said  corporation.  The  petition  prayed 
that  petitioner,  or  some  other  discreet  person, 
be  appointed  as  administrator  to  sue  Cor- 
nelia M.  Bullen,  executrix,  for  the  recovery  of 
said  stock  in  a  court  of  chancery,  that  said 
executrix  be  required  to  list  said  stock  aa 
property  in  contest,  or  that  a  citation  Issue 
against  her  requiring  her  to  show  cause  why 
she  should  not  inventory  said  property  as 
property  of  the  estate  of  Robert  F.  Bullen, 
deceased.  On  the  21st  day  of  January,  1903, 
the  probate  court  entered  an  order  appoint- 
ing Edwin  0.  Day  "special  administrator  in 
said  estate  to  sue  the  executrix  In  said  estate, 
Cornelia  M.  Bullen,  In  law  or  chancery,  for 
the  recovery  of  and  to  obtain  the  transfer 
of  any  and  all  assets  which  it  may  be  found 
she,  the  said  Cornelia  M.  Bullen,  now  has  or 
has  had  in  her  possession  or  keeping,  belong- 
ing to  the  estate  of  Robert  F.  Bullen,  de- 
ceased, either  as  administrator  to  collect,  as 
executrix  or  as  an  ladividual,  or  which  she 
ought  to  have  inventoried  as  assets  of  said 
estate  as  executrix  or  administratrix  to  col- 
lect" On  February  3,  1903,  Cornelia  M. 
Bullen  as  executrix  filed  a  supplemental  In- 
ventory, in  which  It  was  stated  that  Robert 
F.  Bullen  left  no  estate  real  or  personal; 
that  the  299  shares  of  capital  stock  of  the 
Harris  Company,  estimated  to  be  of  the  value 


of  $29,900,  was  no  part  of  the  estate  of  Robert 
F.  Bullen,  deceased,  but  "is  owned  solely  and 
absolutely  by  Cornelia  M.  Bnllen  In  h^  in- 
dividual capacity." 

The  bin  In  this  case  was  filed  by  Edwin  C 
Day,  as  special  administrator,  on  the  14th 
day  of  March,  1906,  In  the  circuit  court  of 
Cook  county.  Among  other  things,  the  lAU 
alleged  that  Robert  F.  McDonald  Is  a  devisee 
to  the  amount  of  $10,000  under  the  will  of 
Robert  F.  Bullen,  deceased,  and  that  the  said 
Robert  F.  McDonald  had  also  filed  a  claim  of 
$4,500,  with  Interest  thereon  from  1868, 
amounting  In  all  to  about  $16,000 ;  that  aald 
Robert  F.  Bullen  was  the  owner  of  299  shares 
of  stock  in  the  Harris  Company;  that  said 
Stock  stood  on  the  books  in  the  name  of  Wal- 
ter E.  Harris ;  that  the  certificates  bad  been 
Indorsed  in  blank  to  Walter  E.  Harris,  but  no 
name  was  Inserted  as  Indorsee;  thnt  aald 
stock  was  duly  transferred  to  Robert  F.  Bnl- 
len at  the  time  of  its  Issue;  and  that  while 
no  transfer  had  been  made  on  the  books  of 
the  corporation  up  to  the  date  of  hla  death, 
and  while  on  the  books  the  stock  stood  in 
the  name  pf  Walter  E.  Harris,  it  was  held  in 
trust  by  him  for  Robert  F.  Bullen,  and  that 
said  Robert  F.  Bullen  constantly  exercised 
acts  of  ownership  over  said  stock  up  to  with- 
in a  very  short  time  before  bis  death,  and 
that  all  dividends  on  said  stock  were  paid 
to  and  drawn  by  said  Robert  F.  Bullen, 
and  that  he  had  never  indorsed  said  stock  to 
any  other  person  and  was  at  the  time  of  his 
death  the  owner  thereof.  The  bill  charged 
that  Cornelia  M.  Bullen,  after  the  death  of 
her  husband,  presented  the  certificates  of  stock 
to  the  Harris  Company  with  a  demand  that 
the  said  corporation  cancel  said  certificates 
and  Issue  new  stock  to  ber  in  her  name,whldi 
was  done  accordingly ;  that  the  said  Cornelia 
M.  Bullen  thereby  wrongfully  appropriated 
said  stock  to  ber  own  use,  and  has  since 
that  time  received  and  appropriated  the  divi- 
dends on  said  stock.  The  bill  further  alleged 
that  arrangements  had  been  made,  or  were  hi 
progress,  by  which  said  Cornelia  M.  Bnllen 
was  to  transfer  said  stock  to  Walter  B.  Har- 
ris and  Chauncey  B.  A.  Jerome.  Cornelia  M. 
Bullen,  Cornelia  M.  Bullen  as  execntrix  and 
administratrix  to  collect,  Walter  B.  Harris, 
Chauncy  B.  A.  Jerome,  the  Harris  Company, 
and  Robert  F.  McDonald  were  made  parties 
defendant.  The  prayer  of  the  bill  as  amend- 
ed was  thnt  Cornelia  M.  Bullen  be  decreed 
to  be  trustee  of  said  stock  for  the  benefit  of 
said  complainant  as  administrator;  that  she 
be  decreed  to  account  for  and  turn  over  to 
him  said  stock  and  the  dividends  thereon,  or, 
in  case  she  had  transferred  it,  all  the  avails 
thereof  since  the  death  of  Robert  F.  Bnllen, 
and  that  In  case  of  said  transfer  said  Cornelia 
M.  Bullen,  either  Individually  or  as  execu- 
trix or  as  administratrix  to  collect  of  Rot>ert 
F.  Bnllen,  deceased,  be  required  to  pay  to 
complainant  the  value  of  the  stock  and  the 
money  derived  from  such  sale,  to  ttecome  a 
part  of  the  assets  of  said  estate. 
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Cornelia  M.  BuIIen,  as  executrix,  as  admin- 
istratrix to  collect,  and  as  an  Indtridnal,  an- 
swered, denying  that  Robert  F.  Bnllen  was 
the  owner  of  the  stock,  of  the  Harris  Com- 
pany, and  denying  that  she  wrongfully  appro- 
priated said  stock  by  procuring  It  to  be  Issued 
to  ber.  The  answer  also  denies  that  Robert 
F.  McDonald  was  a  devisee  to  the  amount  of 
$10,000,  under  the  will  of  Robert  F.  Bullen, 
deceased,  or  that  he  had  a  claim  against  the 
estate,  and  avers  that  prior  to  the  death  of 
Robert  F.  Bullen  he  transferred  and  delivered 
to  respondent,  for  a  valuable  consideration,  all 
of  said  shares  of  stock  mentioned  in  the  bill 
of  complaint,  and  that  she  Is  the '  sole  and 
absolute  owner  thereof.  She  further  avers 
that  the  probate  court  was  without  authority 
1»  appoint  complainant  administrator  to  sue 
her  for  the  recovery  of  assets  belonging  to  the 
estate,  and  that  said  order  appointing  bim 
is  absolutely  null  and  void;  tint  the  com- 
plainant Is  not  a  creditor  of  the  estate  of 
Robert  F.  Bnllen,  deceased,  has  no  interest 
therein,  has  no  right  or  authority  to  file  the 
bill  of  complaint,  Is  not  entitled  to  the  relief 
prayed,  or  any  part  thereof,  and  respondent 
prays  the  same  advantage  of  her  answer  as 
though  she  had  demnrred  to  the  biH. 

Robert  F.  McDonald  answered,  admitting 
the  allegations  of  the  bill,  and  the  other  de- 
fendants, Walter  E.  Harris,  Channcy  B.  A. 
Jerome,  and  the  Harris  Company,  answered 
that  the  stock  described  in  the  bill  had  been 
sold  to  Walter  E.  Harris  and  Chauncy  B.  A. 
Jerome  by  Cornelia  M.  Bullen  prior  to  the 
filing  of  the  complainant's  bill,  and  without 
any  knowledge  on  their  part  of  the  facts  set 
forth  In  said  bill.  Robert  F.  McDonald  also 
filed  what  is  Indorsed  as  an  intervening  peti- 
tion, but  which  counsel  for  the  appellants  say 
shonld  be  treated  and  considered  as  a  cross- 
bill. Afterwards,  by  leave  of  court,  be  filed 
an  amended  intervening  petition  or  cross-bill, 
in  which  he  charged  that  the  stock  mentioned 
in  the  original  bill  was  the  property  of  Robert 
F.  Bullen ;  that  he  had  filed  a  claim  against 
the  estate  of  Robert  F.  Bullen  for  $4,500, 
with  Interest  thereon  from  1870;  that  said 
claim  represented  a  fund  placed  in  the  hands 
of  Robert  F.  Bnllen  by  his  sister,  Elizabeth 
McDonald,  who  was  the  mother  of  the  inter- 
vening petitioner,  while  on  her  deathbed  and 
but  a  short  while  before  she  died;  that  at 
that  time  petitioner  was  an  infant,  and  his 
mother,  realizing  that  she  was  near  death, 
handed  the  money  to  Robert  F.  Bullen,  who 
was  her  favorite  brother,  and  asked  him  to 
take  care  of  It  for  petitioner,  which  said 
Robert  F.  Bnllen  agreed  to  do.  The  petition 
avers  that  said  Robert  F.  Bullen  did  not  keep 
said  fund  separate,  but  mingled  it  with  his 
own,  and  had  never  paid  it  over  or  account- 
ed for  it  to  petitioner;  that  no  demand  had 
ever  been  made  on  Robert  F.  Bullen  by  peti- 
tioner in  his  lifetime  because  of  the  close 
relationship  of  the  parties  and  the  affection 
and  confidence  placed  In  said  Robert  F.  Bullen 
by  petitioner.     Said  petitioner  asks  that  a 


trust  be  declared  to  have  existed  in  the  said 
Robert  F.  Bullen,  in  favor  of  petitioner,  in 
the  sum  of  $4,500,  with  interest  at  the  legal 
rate,  and  that  Cornelia  M.  Bullen  be  declared 
to  hold  the  stock  moitloned  in  the  original 
bill,  or  the  avails  thereof,  In  trust  to  pay 
the  same  and  to  turn  over  to  petitioner  such 
sums  of  money  as  might  be  found  to  be 
due  him  under  said  trust  in  Robert  F.  Bul- 
len. 

Cornelia  M.  Bullen  answered  said  Interven- 
ing petition,  draiying  that  Robert  F.  Bullen 
left  any  estate,  as  alleged  in  the  petition, 
and  denying  that  there  was  any  trust,  as 
therein  diarged.  The  answer  further  averred 
that  if  there  ever  was  such  trust,  as  alleged 
in  said  petition,  the  petitioner  had  been  guil- 
ty of  such  laches  as  to  bar  htm  from  the  relief 
claimed,  setting  np  very  fnlly  the  drcnm- 
stances  relied  upon,  and  dented  that  he  was 
entitled  to  any  relief  whatever  under  bis  In- 
tervening petition,  and  prayed  the  same  ad- 
vantage of  the  answer  as  if  respondent  had 
demurred  to  the  Intervening  petition. 

Issues  were  formed  on  these  pleadings,  the 
cause  heard  before  the  chancellor,  and  decree 
entered  finding  the  equities  with  the  defend- 
ants, "both  in  the  bill  of  complaint  and  the 
intervening  petition,  and  it  is  ordered  that  the 
bill  of  complaint  and  the  Intervening  petition 
be  hereby  dismissed  for  want  of  equity,  at 
the  cost  of  complainant  and  intervening  peti- 
tioner." To  reverse  that  decree  appellants 
prosecuted  a  writ  of  error  from  the  Appel- 
late Court.  Upon  a  hearing  in  that  court 
the  decree  of  the  circuit  court  was  affirmed, 
and  from  the  judgment  of  the  Appellate 
Court  this  appeal  Is  prosecuted. 

Warwick  A.  Shaw  and  Samuel  B.  King, 
for  appellants.  Edmund  S.  Cummlngs,  for 
appellees. 

FARMER,  J.  (after  stating  the  facts).  In 
the  view  we  take  of  this  case  the  merits  of 
the  controversy  are  not  before  us  for  de- 
termination, for  the  reason  that  the  probate 
court  was  without  power  or  authority  to 
appoint  complainant  in  the  original  bill  spe- 
cial administrator  and  authorize  him  to  insti- 
tute this  suit.  Before  said  order  was  made 
Cornelia  M.  Bullen  had  first,  and  during  the 
delay  in  the  admission  of  the  will  to  pro- 
bate, been  appointed  and  qualified  as  admin- 
istratrix to  collect.  Afterwards,  but  before 
the  order  of  the  probate  court  was  made 
appointing  appellant  Day  special  administra- 
tor, she  was  duly  appointed  and  qualified  as 
executrix  of  the  will  of  Robert  F.  Bullen, 
deceased,  and  letters  testamentary  issued  to 
her  in  that  capacity.  We  know  of  no  au- 
thority for  the  appointment  of  an  adminis- 
trator by  the  probate  court  while  Cornelia 
M.  Bullen  held  that  office  and  exercised  the 
duties  and  functions  pertaining  to  it.  Sec- 
tion 11  of  chapter  8  (Hurd's  Rev.  St  1905, 
p.  106)  authorizes  the  appointment  of  an  ad- 
ministrator to  collect  and  preserve  the  estate 
where  for  any  reason  there  is  great  delay 
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in  establishing  or  admitting  the  will  to  pro- 
bate. By  section  17  It  is  provided  that  on 
the  granting  of  letters  testamentary  or  of 
administration  the  power  of  the  administra- 
tor to  collect  shall  cease,  and  it  shall  be  his 
duty,  on  demand,  to  deliver  all  property 
and  money  in  bis  hands  to  the  person  to 
whom  letters  of  administration  or  letters  tes- 
tamentary have  been  granted.  When  C!orne- 
11a  M.  Bullen  qualified  as  executrix,  her 
power  and  authority  as  administratrix  to 
collect  terminated.  The  letters  testamentary 
Issued  to  her  clothed  her  with  power  to 
collect,  and  to  do  and  perform  all  other  acts 
pertaining  to  the  office  of  executrix,  so  long 
as  said  letters  remained  unrevoked  by  the 
court  granting  them.  The  causes  for  which 
letters  testamentary  or  of  administration 
may  be  revoked,  and  the  proceeding  for  such 
revocation  will  be  found  la  sections  26  to 
39  of  said  chapter  3.  Kurd's  Kev.  St  1905, 
pp.  109-111. 

It  is  not  contended  here,  however,  that 
the  letters  testamentary  to  Cornelia  M.  Bul- 
len were  revoked  or  asked  to  be  revoked. 
The  petition  of  Robert  F.  McDonald,  referred 
to  in  the  statement  of  the  case  and  upon 
which  the  appointment  of  Day  as  adminis- 
trator was  made,  was  in  the  alternative.  Its 
prayer  was  that  a  special  administrator  be 
appointed  to  sue  Cornelia  M.  Bullen,  execu- 
trix, "or  that  in  lieu  thereof  a  citation  Issue 
against  Cornelia  M.  Bullen  requiring  her  to 
show  cause  why  she  should  not  list  and  in- 
ventory said  property  as  property  of  the 
estate  of  said  Robert  F.  Bullen,  deceased." 
None  of  the  grounds  provided  by  statute  au- 
thorizing the  revocation  of  letters  testa- 
mentary were  set  up  in  the  petition,  and  It 
contained  nc  prayer  or  request  for  the  re- 
moval of  the  executrix.  It  was  held  m 
Munroe  v.  People,  102  111.  406,  that  an  order 
revoking  letters  of  administration  not  made 
In  pursuance  of  and  In  accordance  with  the 
provisions  of  the  statute  on  that  subject  is 
a  nullity  and  absolutely  void,  and  we  are  of 
opinion  an  order  apiMlnting  a  special  ad- 
ministrator of  an  estate  where  there  is  a 
duly  qualified  and  acting  executor  is  equally 
void.  The  only  authority  we  know  of  for  the 
appointment  of  a  special  administrator  with- 
out the  revocation  of  letters  previously  grant- 
ed is  that  provided  in  section  72  of  said 
chapter  3.  Kurd's  Rev.  St.  1905,  p.  116. 
That  section  authorizes  the  appointment  of 
an  administrator  pro  tern,  to  appear  and  de- 
fend for  the  estate  where  the  executor  or 
administrator  has  filed  a  claim  against  said 
estate.  That  section,  however,  could  have 
no  application  to  this  case,  as  the  executrix 
does  not  claim  to  have  any  demand  against 
the  estate.  Her  claim  is  that  the  property 
sought  to  be  recovered  by  the  special  admin- 
istrator became  her  property  by  transfer 
from  her  husband,  for  a  valuable  considera- 
tion, before  his  death.  The  bill  was  not  filed 
by  the  special  administrator  for  or  on  behalf 
of  any  creditor  of  Robert  F.  Bullen,  deceased, 


and  it  contains  no  allegation  that  the  alleged 
transfer  of  the  stock  from  the  deceased  to 
his  wife  was  fraudulent;  but  It  proceeds 
entirely  upon  the  theory  that  said  stock  was 
the  property  of  Robert  F.  Bullen  at  the  time 
of  his  death,  but  has  since  that  time  been 
converted  and  appropriated  by  Cornelia  M. 
Bullen,  who  now  claims  it  as  her  individual 
property. 

Robert  F.  McDonald  had  such  an  Interest 
in  the  estate  of  Robert  F.  Bullen,  deceased, 
as  to  authorize  Iilm  to  invoke  the  aid  of  the 
court  under  sections  81  and  82  of  the  ad- 
ministration act  (Hurd's  Rev.  St  1905,  p. 
118,  c.  3),  and  the  petition  filed  by  him  we 
think  sufficient  for  that  purpose.  Tbose  sec- 
tions of  the  statute  authorize  the  probate 
court  upon  a  statement  under  oath  being 
made  by  any  person  interested  in  the  estate 
that  any  person  has  in  his  possession  or  has 
concealed  or  embezzled  any  goods,  chattels, 
moneys,  or  effects  belonging  to  any  deceased 
person,  to  require  such  person  charged  to 
appear  before  the  court  for  a  hearing,  and 
to  make  such  order  in  the  premises  as  the 
case  may  require.  These  sections  are  broad 
enough  to  include,  not  only  property  that  be- 
longed to  the  deceased  at  the  time  of  his 
death  and  has  not  been  changed  or  altered 
since,  but  also  the  proceeds  or  value  of  prop- 
erty which  came  to  the  hands  of  the  person 
charged  and  has  been  converted.  Dinsmoor 
T.  Bressler,  164  111.  2U,  45  N.  E.  1086.  The 
fact  that  Cornelia  M.  Bullen  was  executrix 
and  claimed  the  property  in  controversy  In 
her  individual  capacity  could  not  affect  the 
remedy  provided  by  said  sections  81  and  82. 
Martin  v.  Martin,  170  111.  18,  48  N.  E.  694. 
In  that  case  the  petition  for  a  citation  was 
filed  by  a  devisee  under  the  will,  and  char- 
ged that  the  executors,  or  some  of  them, 
withheld  and  secreted  certain  mortgages, 
school  bonds,  and  street  railroad  bonds  be- 
longing to  the  estate.  The  petition  was 
amended  so  as  to  charge  Serena  M.  Martin 
only,  one  of  the  executors,  with  secreting  and 
withholding  the  properly  and  claiming  it 
as  her  individual  property.  A  hearing  was 
bad  In  the  county  court  and  the  petitioner 
appealed  from  the  order  of  that  court  to  the 
circuit  court,  and  the  case  finally  reached 
this  court.  In  the  opinion  delivered  by  this 
court  it  was  said  (page  24  of  170  111.,  page 
696  of  48  N.  B.):  "At  the  hearing  in  the  cir- 
cuit court  she  [Serena  M.  Martin]  appeared, 
answered  and  defended  in  her  Individual 
right,  although  protesting  against  the  juris- 
diction. The  protest  was  not  against  the 
jurisdiction  of  her  person;  and  It  would 
have  made  no  difference  if  It  had  been,  since 
any  objection  of  that  kind  was  waived  by 
the  entry  of  a  general  appearance  and  de- 
fending on  the  merits.  Hercules  Iron  Works 
V.  Elgin,  Jollet  &  Eastern  Railway  Co.,  141 
111.  491,  30  N.  B.  1050;  Mix  v.  People.  106 
III.  425.  The  protest  was  against  the  power 
of  the  court  to  try  the  issue,  and  therefore 
related  to  the  subject-matter.     It  was  un- 
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founded,  as  the  comity  court  acquired  Juris- 
diction of  the  subject-matter  by  the  amend- 
ed  petition." 

For  the  reasons  given,  the  bill  was  prop- 
erly dismissed  by  the  circuit  court,  and  the 
Appellate  Court  properly  affirmed  that  de- 
cree. But  it  is  not  to  be  understood  that 
by  affirming  the  Judgment  of  the  Appellate 
Court  we  either  approve  or  disapprove  of 
tbe  conclusions  announced  by  the  Appellate 
Court  in  its  opinion  upon  the  merits  of  the 
controversy.  We  have  not  given  the  merits 
of  the  case  our  consideration.  Q?he  deter- 
mination of  this  case  can  have  no  influence 
on  a  proceeding,  If  one  shall  be  Instituted, 
under  section  81  of  the  administration  act, 
for  in  that  proceeding  the  parties  would  not 
be  the  same  as  they  are  In  this  case.  It  nec- 
essarily follows  that  as  appellant  Bdwln  C. 
Day  had  no  right  to  file  the  bill,  the  pleading 
of  Robert  F.  McDonald,  whether  It  be  con- 
sidered an  intervening  petition  or  a  cross- 
bill, was  properly  dismissed  also.  Wachter 
V.  Blowney,  104  111.  610;  Dows  v.  City  of 
Chicago,  11  Wall.  108,  20  L.  Bd.  65. 

The  Judgment  of  the  Appellate  Court  Is 
affirmed. 

Judgment  affirmed. 

(226  111.  82) 

GLOS  et  al.  v.  SPITZBR. 

(Supreme   Coart   of   Illinois.     Feb.    21,    1907. 

Rehearing  Denied  April  8,  1007.) 

1.  Ejectment— Issues— Plba  "Not  Gun.Tr." 

In  ejectment,  the  plea  of  "not  guilty"  does 
not  put  in  issue  the  possession  of  toe  premises 
by  the  defendant,  or  that  he  claims  title  or  in- 
terest therein,  so  that,  in  the  absence  of  any 
other  plea,  the  plaintiff  is  not  required  to  prove 
possession  in  the  defendant  or  that  he  daims 
some  ^itle  or  interest  in  the  premises. 

[Eld.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Ejectment,  i  220.] 

2.  Same— Possession— CiAiif  or  Title— Plea. 

If  defendant  In  ejectment  desires  to  put 
in  Issne  the  qaestion  of  his  i>ossession  of  tbe 
premises,  or  his  claim  of  title  or  interest  there- 
in, he  mnst  do  so  by  special  verified  pleas,  as 
required  by  Hurd's  Rev.  St.  1905,  c.  45,  S$ 
21-22. 

3.  Same— Issrsa— Replication. 

In  ejectment,  defendant  S.  who  was  In  pos- 
session, was  defanlted.  Defendant  G.  and  his 
other  codefendnnts  pleaded  "not  guilty,"  and 
two  verified  pleas,  alleging  that  no  demand  bad 
been  made  on  them  for  possession  before  the 
suit  brought  and  denying  that  they  were  in 
possession  when  suit  was  commenced.  Plaintiff 
filed  a  similiter  to  the  plea  of  "not  guilty,"  and 
replied  to  the  first  special  plea  that  before 
and  at  the  commencement  of  tbe  suit  S.  was 
in  possession,  and  that  demand  was  made  on 
him,  which  was  refused,  and  that  tbe  other 
defendants  claimed  some  title  or  interest  In  or 
to  the  premises;  similar  replication  being  filed 
to  the  other  special  plea.  To  the  replication 
to  tbe  first  special  plea,  defendant  G.  rejoined 
that  defendant  S.  was  not  in  possession  at  the 
time  the  suit  was  commenced,  and  that,  if  he 
'iid  occupy  (he  premises,  he  did  not  do  so 
under  G.,  and  to  tbe  replication  to  the  second 
plea  G.  rejoined  that  the  premises  were  not  oc- 
cupied at  the  commencement  of  the  suit.  Each 
of  the  rejoinders  concluded  with  an  averment 
disclaiming  any  title  or  interest  in  the  premises 
in    G.    Held,   that   it   was  not   necessary   for 


plaintiff  to  reply  by  way  of  confession  and 
avoidance  or  at  all,  but,  having  done  so,  the 
title  or  interest  of  G.  was  put  in  issue  by  his 
rejoinder  which  required  the  court  to  hear  his 
evidence  of  disclaimer. 

Appeal  from  Circuit  Court,  Cook  County; 
M.  W.  Pinckney,  Judge. 

Ejectment  by  Sherman  C.  Spltzer  against 
Jacob  Gloa  and  others.  From  a  Judgment 
in  favor  of  plalntlCt,  defendants  appeal.  Re- 
versed and  remanded. 

Jacob  OloB  and  F.  J.  OiUTen  (John  R. 
O'Conner,  of  counsel),  tor  appellants  Glos. 
John  S.  Brown,  for  appellee. 

FARMER,  J.  This  Is  an  action  of  eject- 
ment begun  in  the  circuit  court  of  Cook  coun- 
ty against  Anton  Schlatt,  Jacob  Glos,  Emma 
J.  Glos,  Henry  L.  Glos,  and  Lucy  M.  Glos 
to  recover  lots  28,  20,  30,  31,  32,  33,  34,  36, 
36,  37,  38,  39,  40,  41,  42,  43  and  44  in  Win- 
ter's resubdlvlsion  of  the  south  half  of  block 
60  in  the  Chicago  University  subdivision,  in 
the  north  half  of  section  7,  township  38  north, 
range  14  east,  of  the  third  principal  meridian. 
In  Chicago,  C^k  county,  111.,  which  the  plain- 
tiff claims  in  fee.  Pending  tbe  suit  Henry 
L.  Glos  died,  leaving  Lucy  M.  Glos  his 
widow  and  sole  devisee,  and  she,  as  such, 
was  substituted  as  a  party  defendant  De- 
fendant Anton  Schlatt,  who  was  In  the  pos- 
session of  the  premises  described  In  the  dec- 
laration, was  defaulted.  The  other  defend- 
ants pleaded  not  guilty,  also  two  special 
pleas  verified  by  affidavit.  Tbe  first  special 
plea  alleged  that  no  demand  was  made  on 
them  for  the  possession  of  the  premises  be- 
fore suit  was  brought  The  second  denied 
that  they  were  in  the  possession  of  tbe  prem- 
ises described  in  tbe  declaration,  or  any 
part  thereof,  at  the  time  of  the  commence- 
ment of  the  suit  To  tbe  pleas  of  not  guilty 
plaintiff  filed  a  similiter.  To  the  first  special 
plea  plaintiff  replied  that  before  and  at  the 
commencement  of  the  suit  defendant  Anton 
Schlatt  was  In  tbe  possession  of  the  premises, 
and  that  plaintiff  made  demand  on  bim  for 
the  ixjssesslon  thereof,  which  was  refused, 
and  that  the  other  defendants  claim  some 
title  or  Interest  In  or  to  the  said  premises. 
Similar  replications  were  filed  to  the  second 
special  plea.  To  the  replication  to  the  first 
special  plea  defendant  Jacob  Glos  rejoined 
that  defendant  Anton  Schlatt  was  not  in 
possession  of  the  premises  at  the  commence- 
ment of  the  suit  and  that  if  he  did  occupy 
them,  as  alleged  in  the  declaration,  be  did 
not  occupy  them  under  the  defendant  Jacob 
Glos,  and  such  possession  of  Anton  Schlatt 
was  not  the  possession  of  said  defendant 
To  the  replication  to  the  second  special  plea 
defend.'mt  Jacob  Glos  rejoined  that  said 
premises  were  not  occupied  at  the  commence- 
ment of  the  suit  Each  of  said  rejoinders 
concluded  with  an  averment  that  tbe  defend- 
ant Jacob  Glos  did  not  claim  any  Interest  In 
or  title  to  said  premises,  and  were  subscrib- 
ed and  sworn  to  by  defendant  Jacob  Glos. 
Tbe  rejoinders  of  the  other  defendants  were 
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subBtantlally  tbe  same  as  tbose  of  Jacob 
GI08,  except  that  they  contained  no  averment 
that  said  defendants  claimed  no  title  to  or 
Interest  in  the  said  premises,  and  do  not  ap- 
pear to  have  been  sworn  to.  All  of  said  re- 
joinders concluded  to  the  country,  and  issue 
was  Joined  by  plaintiff  filing  a  similiter.  A 
trial  was  had  by  Jury,  and  at  the  conclusion 
of  the  evidence  the  court  directed  the  jury  to 
return  a  verdict  for  plaintiff,  which  was  done 
accordingly.  Defendants  moved  for  a  new 
trial  and  in  arrest  of  judgment,  Iwth  of 
which  motions  were  overruled  and  judgmait 
rende'-ed  on  the  verdict,  from  which  Judg- 
ment this  appeal  is  prosecuted. 

On  the  trial  there  was  no  effort  made  by 
defendants,  or  any  of  them,  to  defeat  the 
plaintltrs  title  by  proving  title  in  themselves 
or  someone  else. 

One  of  the  errors  assigned  Is  that  the  evi- 
dence is  insufficient  to  support  the  verdict  of 
tbe  jury  and  Judgment  of  the  court  that  ap- 
pellee was  seised  of  an  estate  in  fee  simple 
in  the  premises,  but  we  are  of  opinion  that 
this  error  is  not  well  assigned.  Tbe  proof 
Justified  tbe  verdict  and  Judgment  in  tills 
regard. 

During  tbe  progress  of  the  trial  Jacob  Gloe 
was  sworn  as  a  witness,  and  offered  to  testi- 
fy that  at  the  time  suit  was  brought  he  claim- 
ed no  right,  title,  or  interest  in  the  premises, 
and  has  not  since  that  time,  and  does  not 
now,  claim  any  title  or  interest  therein.  On 
objection  of  appellee  the  court  refused  to 
hear  this  testimony.  This  is  tbe  principal 
ground  urged  in  favor  of  a  reversal  of  the 
Judgment  It  Is  contended  that,  Jacob  Olos 
having  by  bis  rejoinders  disclaimed  any  title 
or  interest  in  the  premises,  it  was  erroneous 
for  the  court  to  refuse  to  hear  this  testimony 
and  render  Judgment  against  him  for  costs. 
In  an  action  of  ejectment  the  plea  of  not 
guilty  does  not  put  in  issue  the  possession  of 
the  premises  by  tbe  defendant  or  that  be 
claims  title  or  interest  therein,  and,  where 
there  is  no  other  plea  than  that  of  not  guilty, 
it  is  not  necessary  for  plaintiff  to  prove  pos- 
session in  defendant  or  that  he  claims  title 
or  Interest  in  tbe  premises.  If  tbe  defend- 
ant desires  to  put  in  issue  the  question  of  his 
possession  of  the  premises  or  his  claim  of 
title  or  interest  therein,  he  must  do  so  by 
special  pleas  verified  by  affidavit  Kurd's 
Rev.  St  1905,  c.  45,  §$  21,  22.  It  will  be  ob- 
served from  the  substance  of  tbe  pleas  here- 
inbefore set  out  that  they  did  not  put  in  is- 
sue defendant's  claim  of  title  to  or  interest  In 
the  lands  described  in  the  declaration.  The 
only  issues  made  by  the  special  pleas  verified 
by  the  defendants  were  those  of  demand  and 
of  possession.  By  bis  replications  to  these 
special  pleas  plaintiff,  after  averring  that  de- 
fendant Anton  Schlatt  was  the  sole  occupant 
of  the  premises  and  that  demand  was  made 
on  him  for  the  possession  thereof,  alleged 
that  defendants  claimed  some  title  to  or 
interest  In  said  premises.  To  this  replication 
Jacob  Glos  rejoined,  ai>  we  hare  above  shown, 


that  be  did  not  claim  any  title  to  or  Interest 
In  said  premises,  and  verified  said  rejoinder 
by  his  affidavit 

It  is  contended  by  appellee  that  the  aver- 
ment in  his  replications  to  the  special  pleas 
of  defendants  that  tbey  claimed  some  title  to 
or  interest  in  tbe  said  premises  was  snr- 
plusage,  and  that  this  question  could  not  be 
made  an  issue  by  the  rejoinder  of  Jacob  Glos, 
under  oath,  denying  any  claim  of  title  or  in- 
terest It  was  unnecessary  pleading  for  ap- 
pellee to  liave  included  this  matter  in  his 
replication.  Tbe  declaration  contained  all 
tbe  averments  necessary  to  a  declaration  in 
ejectment  Under  our  statute  tlie  form  of 
declaration  is  the  same  whether  the  snit  is 
brought  to  recover  lands  in  the  possession  of 
a  defendant  or  premises  that  are  vacant  and 
unoccupied,  and  a  plea  denying  possessiou  or 
demand  for  possession  does  not  put  in  issue 
a  claim  of  title  or  interest  in  tbe  defendant 
If,  as  in  this  case,  it  is  conceded  that  cer- 
tain defendants  were  not  In  possession  and 
no  demand  had  been  made  on  them  tberefor, 
and  pleas  raising  these  issues  are  unanswer- 
ed, it  would  not  affect  the  plaintiff's  right  to 
recover  against  the  defendants  as  claiming 
title  or  interest  in  the  premises.  Bat  wben, 
as  here,  the  plaintiff  replies  to  Buch  special 
pleas  admitting  tliat  the  defendants  plead- 
ing them  were  npt  in  possession  of  the  prem- 
ises and  that  no  deman.  Iiad  been  made  upon 
them  therefor,  but  averring  that  such  def«id- 
ants  were  sued  l>ecause  they  claimed  some 
interest  in  or  title  to  tbe  said  premises,  a  re- 
Joinder  denying  such  claim  of  interest  or 
title,  verified  by  affidavit  we  thUiIc  puts  tbis 
question  in  issue. 

We  are  referred  to  no  precedent  where  tbls 
precise  question  has  been  passed  upon.  The 
nearest  approach  to  it  is  South  Park  Cftm'ra 
V.  Gavin,  139  111.  280,  28  N.  B.  828.  In  that 
case  Maria  E.  Gavin  brought  an  ejectment 
snit  agrainst  Thomas  .Oroes  and  tbe  South 
Park  commissioners.  Cross  was  defaulted. 
The  South  Park  commissioners  filed  a  special 
verified  plea,  denying  possession.  A  demur- 
rer to  tbls  plea  was  overruled,  and  plaintiff 
replied  that  the  premises  were  in  the  actual 
occupancy  of  Cross  and  that  the  South  Park 
commissioners  claimed  some  title  or  Interest 
therein.  Defendant  demurred  to  this  repli- 
cation, but  tbe  replication  was  held  good  and 
the  demurrer  overruled.  No  rejoinder  ap- 
pears to  have  been  filed  to  tbe  r^llcation. 
The  South  Park  commissioners  did,  in  fact 
claim  an  Interest  in  the  premises.  On  page 
2SS  of  139  Hi.,  p.  828  of  28  N.  E.,  of  the  opin- 
ion in  that  case  it  Is  said:  "The  provision 
of  tbis  section  [section  22  of  tbe  cliapter  on 
Ejectment]  relative  to  proof  of  claim  to  title 
or  Interest  therein  at  the  time  of  beginning 
suit  is  a  new  provisicm,  and  dispenses  with 
proof  by  the  plaintiff  of  either  claim  of  title 
or  interest  by  tbe  defendant  unless  denied 
by  special  plea,  verified  by  affidavit"  It  will 
be  observed  that  in  the  Gavin  Case,  supra, 
tbe  replication  to  tbe  special  pleas  was  simi- 
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lar  to  those  In  the  case  at  bar.  We  are  of 
opinion  that  under  the  pleadings  the  question 
of  title  or  Interest  In  Jacob  Glos  was  put  In 
Issue  by  his  rejoinder,  and  the  testimony 
offered  upon  that  Issue  should  have  been 
beard  by  the  court 

While  some  other  errors  are  assigned  and 
argued  by  counsel,  we  find  none  that  would 
Justify  a  reversal  of  this  case  except  the  one 
mentioned,  and  that  applies  only  to  appel- 
lant Jacob  Glos.  The  other  appellants  are 
In  no  position  to  urge  a  reversal  on  the 
grounds  mentioned,  for  they  did  not  raise 
fhat  question  In  the  trial  court 

The  Judgment  will  be  reversed  for  the 
error  referred  to  and  the  cause  remanded. 

Beversed  and  remanded. 


(22C  lU.  8S) 

ILLINOIS  SOUTHERN  RT.  CO.  v.  HAMILL. 

(Snpreme   Court  of   Illinois.    Feb.    21,    1907. 
Rehearing  Denied  April  4,  1907.) 

1.  Co8T»— SEOtJTtrnr  fob  Patmint— Gbotjndb 

— NONBUIDinCE. 

Wbete,  on  defendant's  motion  to  require 
plaintiff  to  give  security  for  costs,  it  filed  the 
affidavit  of  one  of  its  attorneys  to  the  effect 
that  plaintiff  was  a  nonresident  of  the  state, 
bnt  plaintiff  filed  bis  affidavit  showing  that  be 
waa  a  resident,  there  was  no  error  in  overml- 
ing  the  motion. 

2.  Same— Requisites  or  Application. 

Where  defendant's  motion  to  require  plain- 
tiff to  give  secnrity  for  costs  on  the  ground 
that  he  was  a  nonresident  was  properly  over- 
ruled on  the  affidavits  presented,  error  could 
not  be  predicated  on  the  ruling  on  the  ground 
that  it  thereafter  appeared  on  plaintiff's  cross- 
examination  that  he  waa  not  a  bona  fide  resi- 
dent, wliere  the  oonrt  was  not  requested  to 
alter  the  ruling  after  plaintiff's  testimony. 

3.  Railboads— Accidents  at  Cbossinqs— Ao- 
noNB  FOB  Injubies— Questions  fob  Jubt. 

In  an  action  against  a  railroad  for  in- 
juries sustained  by  plaintiff  in  a  crossing  ac- 
cident, evidence  considered,  and  held  a  ques- 
tion for  the  jury  whether  defendant's  negli- 
gence was  the  proximate  canse  of  tlie  injury 
and  whetlier  plaintiff  was  guilty  of  contributory 
negligence. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
Tol.  41,  Railroads,  {8  1166-1190.] 

4.  Affeai,    and    Ebbob— Hakuless    Ebbob— 
Admission  of  Evidence. 

In  an  action  against  a  railroad  for  injuries 
sustained  by  plaintiff  in  a  colUsion  between  tike 
vehicle  in  .which  be  was  riding  and  a  train,  the 
one  who  was  in  charge  of  the  vehicle  testified 
tliat  he  considered  he  was  in  a  perilous  posi- 
tion at  the  time  he  whipped  up  his  horses. 
Bdd  tliat  conceding  the  testimony  to  have 
been  objectionable  as  a  conclusion  of  the  wit- 
ness, it  was  not  reversible  error,  the  witness 
having  previously  stated  all  the  facta  in  his 
knowledge  surrounding  the  accident 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  }{  4161-4170.] 

5.  Railboads  —  Accident  at  Cbossinq  —  In- 

STBUCTIONS. 

An  instruction  was  not  erroneons  for  not 
including  the  element  that  tlw  jury  must  find 
that  the  failure  of  the  train  operatives  to  give 
signals  was  the  cause  of  the  injury,  where 
the  instmction  was  not  given  with  a  view  to 
specify  all  the  elements  which  plaintiff  must 
prove  to  entitle  him  to  recever,  but  was  de- 
signed to  inform  the  jury  that  if  plaintiff 
found  himself  in  a  iwriloua  position  by  reason 


of  the  failure  of  defendant  to  give  the  statutory 
signals,  and  while  endeavoring  to  extricate  him- 
self from  his  perilous  position,  he  acted  as  a 
reasonably  prudent  man  would  act  he  might 
recover. 

Appeal  from  Appellate  Court,  Fourth  Dis- 
trict 

Action  by  Peter  Hamlll  against  the  Illinois 
Southern  Railway  Company.  From  a  judg- 
ment of  the  Appellate  Court  afBrming  a  judg- 
ment in  favor  of  plaintiff,  defendant  ap- 
peals.   AflSrmed. 

This  is  an  appeal  from  a  judgment  of  the 
Appellate  Court  for  the  Fourth  District  af- 
firming a  judgment  of  the  circuit  court  of 
Marlon  county  in  favor  of  the  appellee  for 
the  sum  of  $5,000,  for  a  personal  Injury  al- 
leged to  have  been  sustained  by  blm  by  being 
run  over  at  a  public  highway  crossing  In 
Clinton  county  by  a  passenger  train  of  the 
appellant,  whereby  his  left  leg  was  crushed 
and  broken,  necessitating  Its  amputation.  The 
declaratlou  contained  four  counts,  A  demur- 
rer was  sustained  to  the  first  count,  after 
which  the  general  issue  was  filed.  The  three 
counts  upon  which  the  case  was  tried  charged 
the  appellant  with  negligence  In  falling  to 
give  the  statutory  signals  of  ringing  a  bell 
and  sounding  a  whistle,  and  alleged  appel- 
lee was  in  the  exercise  of  due  care  for  his 
own  safety  at  the  time  of  his  injury.  The 
appellee  and  another  yoimg  man,  named 
Bums,  arrived  in  Centralla  on  the  evening 
of  May  19,  1905.  On  the  next  day  they  ar- 
ranged with  a  farmer  by  the  name  of  Kings- 
ley,  who  lived  about  4^^  miles  southwest  of 
Centralla,  to  engage  In  picking  strawberries 
for  him,  and  on  the  afternoon  of  that  day 
started.  In  company  with  KIngsley,  in  a 
farm  wagon  drawn  by  two  horses,  to  go  to 
his  farm.  The  railroad  of  appellant,  at  the 
point  upon  the  highway  where  the  injury 
took  place,  runs  in  a  northeasterly  and  south- 
westerly direction.  KIngsley  was  sitting  up- 
on a  spring  seat  placed  upon  the  top  of  the 
wagon  box,  driving  south  upon  a  highway 
which  runs  north  and  south,  which  highway 
intersects  appellant's  railroad  south  and  west 
of  Centralla.  The  spring  seat  was  without 
a  back,  and  the  appellee  sat  thereon  upon  the 
east  side  of  KIngsley  with  his  back  to  the 
horses.  Bums  sat  upon  the  top  of  the  west 
side  of  the  wagon  box  in  the  rear  of  the 
spring  seat,  and  waa  facing  east  The  road- 
bed of  appellant's  railroad  and  the  highway 
.  at  their  point  of  intersection  were  on  about 
the  same  level.  There  were  hedge  fences  up- 
on each  side  of  the  highway.  The  south  end 
of  the  hedge  upon  the  east  side  of  the  high- 
way came  to  within  130  feet  of  the  railroad 
track.  Two  hundred  and  thirty  feet  east  of, 
and  parallel  with,  tliat  hedge  there  was  an- 
other hedge,  the  south  end  of  which  ran  to 
within  30  feet  of  appellant's  track,  and  there 
was  a  hedge  near  the  south  ends  of  said  hedg- 
es running  parallel  to  the  railroad  right  of 
way.  These  hedges  were  from  16  to  20  feet 
high,  dense  with  foliage,  and  obstructed  the 
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riew  of  a  person  riding  south  in  a  farm  wag- 
on upon  said  highway,  of  a  train  approach- 
ing from  the  east  upon  the  appellant's  rail- 
road. As  the  horses  driven  by  Kingsley  were 
about  to  step  upon  the  railroad  track  Bums 
discovered  a  passenger  train  consisting  of  an 
engine  and  two  passenger  cars  at  about  the 
point  where  the  south  end  of  the  east  hedge, 
if  projected,  would  strike  the  railroad  track, 
approaching  the  highway  crossing  at  the  rate 
of  about  15  miles  ah  hour.  He  gave  an 
alarm  and  immediately  sprang  out  of  the 
rear  end  of  the  wagon  to  the  ground,  upon 
the  nortb  side  of  the  railroad  track.  Kings- 
ley  put  whip  to  bis  horses  and  passed  over 
the  track  in  front  of  the  train  with  safety 
and  the  appellee  attempted  to  Jump  from  the 
wagon  In  the  direction  taken  by  Burns.  At 
the  time  he  Jumped  Kingsley  struck  the  hors- 
es, they  sprang  forward,  and  the  appellee 
fell  upon  his  bands  and  knees  in  the  high- 
way, between  the  rails  of  the  railroad  track, 
and,  before  he  could  escape,  the  engine  and 
cars  passed  over  bis  left  leg  near  the  knee. 
The  engineer  testified  that  he  saw  the  team 
and  wagon  just  as  the  engine  passed  the.  east 
end  of  the  hedge  which  came  to  the  railroad 
right  of  way  east  of  the  highway,  and  at  that 
time  they  were  within  a  few  feet  of  the 
track;  that  he  sounded  the  whistle  at  the 
time  be  left  the  T,  near  the  station  house  In 
Centralla,  and  again  for  the  crossing,  and 
that  the  bell  upon  the  engine  was  ringing 
as  the  train  approached  the  crossing.  The 
station  agent  and  two  other  persons  testified 
they  heard  the  whistle  sound.  Kingsley,  the 
appellee,  and  three  other  persons  who  were 
in  the  vicinity  of  the  crossing  testified  they 
did  not  bear  the  bell  ring  or  the  whistle 
sound,  and  that  they  did  not  know  of  the  ap- 
proaching train  until  It  burst  into  view  front 
behind  the  south  end  of  the  east  hedge. 
Kingsley  was  familiar  with  the  highway  and 
railroad  crossing,  but  was  not  on  the  look- 
out for  the  train,  as  the  train  which  caused 
the  injury  was  an  extra,  and  he  testified  he 
knew  no  regular  train  was  due  at  that  time. 

R.  J.  Ooddard  and  L.  M.  Kagy  (B.  C.  Rits- 
her  and  W.  T.  Abbott,  of  counsel),  for  appel- 
lant. Frank  F.  Noleman,  W.  F.  Bundy,  and 
Howard  Garrison,  for  appellee. 

BAND,  J.  (after  stating  the  facts).  The 
first  error  assigned  on  this  record  is  the  ac- 
tion of  the  trial  court  In  refusing  to  rule  the 
appellee  to  give  security  for  costs,  and  in  de- ' 
fault  thereof  to  dismiss  the  case  on  the 
ground  that  plaintiff  was  a  nonresident.  The 
appellant,  after  it  had  been  served  with  pro- 
cess, moved  the  court  to  rule  the  appellee 
to  give  security  for  costs,  and,  upon  a  failure 
to  comply  with  such  rule,  asked  that  the  case 
might  be  dismissed,  and  filed  the  affidavit 
of  one  of  its  attorneys,  in  support  of  the 
motion  that  the  appellee  was  a  nonresident 
of  the  state  of  Illinois.  The  appellee  filed 
bis  affidavit  in  opposition  to  the  motion,  stat- 


ing that  he  was  a  resident  of  the  state  of 
Illinois,  and  that  his  residence  was  in  the 
city  of  Chicago,  in  Cook  county,  whereupon 
the  court  overruled  the  motion,  and  the  ap- 
pellant thereafter  pleaded  to  the  merits.  We 
are  unable  to  see  wherein  the  court  commit- 
ted error  in  overruling  appellant's  motion. 
The  affidavits,  as  far  as  we  know,  were  en- 
titled to  equal  credit,  and  as  It  did  not  ai»- 
pear,  from  the  showing  made  tn  support  of 
the  motion,  that  the  appellee  was  a  nonresi- 
dent of  the  state  of  Illinois,  the  court  could 
not  do  otherwise  than  overrule  the  motion. 
It  is  urged,  however,  that  while  the  appellee 
was  upon  the  witness  stand,  it  clearly  ap- 
peared from  his  evidence,  given  on  cross-ex- 
amination, that  he  was  not  a  bona  fide  resi- 
dent of  this  statfc  The  motion  was  not  based 
upon  the  cross-examination  of  appellee,  but 
bad  been  overruled  before  such  testimony 
was  elicited,  and  the  motion  was  not  renewed 
by  the  appellant  after  the  appellee  had  testi- 
fied In  the  case  as  a  witness.  The  ruling 
of  the  court  upon  the  motion  was  correct 
when  it  was  made,  and  the  court  was  not 
asked  to  change  its  ruling  after  the  appellee 
bad  testified  as  a  witness  In  the  case. 

It  Is  next  assigned  as  error  that  the  court 
erred  in  overruling  its  motion,  made  at  the 
close  of  the  appellee's  evidence  and  again 
at  the  close  of  all  the  evidence,  to  take  the 
case  from  the  jury.  The  evidence  was  con- 
flicting as  to  whether  or  not  the  statntorr 
signals  of  the  ringing  of  a  bell  and  the  sound- 
ing of  a  whistle  were  given  by  the  appellant 
as  Its  train  approached  the  highway  crossing 
at  the  time  appellee  was  injured.  In  such 
state  of  the  record  the  judgment  of  the  Ap- 
pellate Court  is  binding  upon  this  court,  and, 
in  considering  the  case,  this  court  must  as- 
sume that  the  bell  was  not  rung  or  the  whis- 
tle sounded  as  the  train  approached  the  high- 
way crossing.  It  Is,  however,  urged  that  the 
evidence  fails  to  show  that  the  failure  to 
ring  the  bell  or  sound  the  whistle  was  the 
proximate  cause  of  the  appellee's  injury, 
and  it  Is  contended  that  appellee  was  guilty 
of  such  contributory  negligence  In  approacti- 
Ing  the  railroad  crossing,  sitting  with  bis 
face  towards  the  rear  of  the  wagon  and  with- 
out looking  or  listening  for  an  approaching 
train,  that  he  cannot  recover.  This  court 
has  repeatedly  held  that  the  questions  of 
proximate  cause  and  contributory  negligence 
are  questions  of  fact  and  not  of  law,  and  that, 
where  there  Is  evidence  in  the  record  fairly 
tending  to  support  the  findings  of  the  jury 
upon  those  questions,  and  the  findings  of  the 
Jury  have  been  affirmed  by  the  Appellate 
Court,  the  judgment  of  that  court  upon 
those  questions  is  conclusive  upon  this  court. 
In  this  case  we  think  it  clear  there  is  evi- 
dence in  the  record  which  fairly  Justified  the 
Jury  in  finding  that,  by  reason  of  the  failure 
of  appellant  to  ring  a  bell  or  sound  a  whistle 
as  its  train  approached  the  crossing,  and  by 
reason  of  the  obstacles  which  intervened  be- 
tween  the    highway    and   the    approadiing 
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train,  and,  the  further  fact  that  Kingsley 
was  well  acquainted  with  the  time  when 
regular  trains  ran  upon  ai^ellanfs  railroad, 
and  that  the  train  which  injured  appellee 
was  a  special,  appellee  was  not  guilty  of 
such  contributory  negligence  as  would  defeat 
a  recovery  on  bis  part,  and  that,  when  ap- 
pellee discovered  himself  in  peril,  he  did 
what  a  reasonably  prudent  man  might  have 
done  under  the  same  circumstances  to  extri- 
cate himself  from  such  perilous  situation. 
True,  the  appellee  was  riding  with  his  face 
towards  the  rear  of  the  wagon.  Kingsley, 
however,  who  was  familiar  with  the  highway 
and  was  driving  the  team,  was  facing  the 
crossing,  and  Bums  was  facing  the  direction 
from  which  the  train  approached  the  cross- 
ing, and  Bums  gave  warning  of  the  approach- 
ing train  at  as  early  a  period  of  time  as  the 
appellee  could  reasonably  have  seen  the  train 
bad  he  been  facing  the  crossing.  In  any 
event,  we  think  the  evidence  in  the  record 
was  of  such  a  character  that  this  court  can- 
not say,  as  a  matter  of  law,  that  the  negli- 
gence of  the  appellant  was  not  the  proximate 
cause  of  the  Injury  or  that  the  appellee's  right 
to  recover  was  defeated  by  Ills  own  negli- 
gence. The  cases  of  Chicago  &  Alton  Rail- 
road Co.  V.  Corson,  198  111.  08,  64  N.  E.  739, 
Chicago  &  Northwestern  Railway  Co,  v.  Han- 
sen, 166  111.  623,  46  N.  B.  1071,  Chicago  & 
Alton  Railroad  Co.  v.  Pearson,  184  111.  380, 
56  N.  B.  633,  and  Chicago  &  Alton  Railroad 
Co.  V.  Lewandowskl,  190  111.  301,  60  M.  B. 
497,  which  were  railroad  crossing  cases,  we 
think  clearly  show  that  the  trial  court,  in 
view  of  the  facts  disclosed  by  tlds  record, 
did  not  err  in  submitting  the  case  to  the  jury. 

It  la  next  assigned  as  &eroT  that  the  court 
erred  in  permitting  Kingsley  to  state,  when 
upon  the  stand  aa  a  witness,  that  he  con- 
sidered that  he  was  in  a  perilous  situation  at 
the  time  he  whipped  np  his  horses,  and  the 
appellee  attempted  to  get  out  of  the  wagon 
after  tb^  discovered  the  approaching  train, 
as  it  is  said  the  question  called  only  for  the 
conclusion  of  the  witness.  It,  perhaps,  may 
be  true  that  the  statement  of  the  witness  that 
he  considered  that  he  was  in  a  dangerous 
situation  was,  in  a  sense,  the  conclusion  of 
the  witness.  He  had,  however,  before  the 
question  was  asked,  stated  to  the  jury  all  the 
facts  In  his  knowledge  surrounding  the  ac- 
cident, and,  if  it  were  conceded  the  question 
was  objectionable  as  calling  for  the  conclusion 
of  the  witness,  we  think  the  answer  worked 
no  barm  to  appellant  and  should  not  be  held 
to  constitute  reversiUe  error. 

It  is  finally  contended  that  the  court  erred 
in  instructing  the  Jury.  We  have  read  the 
injttructlons  given  for,  and  on  behalf  of,  both 
jmrties,  and  those  modified  and  given,  and 
those  refused,  offered  by  the  appellant,  and 
have  been  unable  to  discover  any  reversible 
error  committed  by  the  court  In  the  giving, 
modifying  or  refusing  of  Instructions.  The 
criticism  made  upon  appellee's  second  given 
instruction,  that  it  nowhere  includes  the  ele- 


ment "that  the  jury  must  find  that  the  failure 
to  give  the  signals,  if  proven,  was  the  cause  of 
the  injury,"  we  think  without  force,  as  that 
instruction  was  not  given  with  the  view  to 
specify  all  the  elements  which  the  appellee 
must  prove  to  entitle  him  to  recover,  but  was 
designed  to  inform  the  Jury  if  the  appellee 
found  himself  in  a  perilous  situation  by  rea- 
son of  the  failure  of  the  appellant  to  give 
tile  statutory  signals,  and,  while  endeavoring 
to  extricate  himself  from  the  perilous  situa- 
tion in  which  he  found  himself,  he  acted  as  a 
reasonably  prudent  man  would  act  under 
such  drcumstances,  that  he  might  recover; 
and  the  criticism  on  appellee's  given  instruc- 
tion No.  3,  that  it  permits  the  Jury  to  give  the 
appellee  "such  an  amount  as  will  compensate 
him  for  his  Injuries,"  without  requiring  the 
Jury  to  take  into  consideration  the  evidence 
in  determining  such  amount,  is  not  justified 
when  the  instruction  is  read  and  considered 
as  a  whole,  and,  when  the  entire  Instruction 
is  so  read  and  considered,  the  Jury  would 
have  readily  understood  that  their  verdict 
must  be  based  upon  the  evidence.  The  modi- 
fications made  to  appellant's  given  instruc- 
tions were  designed  only  to  bring  those  modi- 
fied into  harmony  with  those  given,  and  the 
refused  instructions  were  covered  by  other 
given  instructions,  or  were  a  specification 
of  facts  which  the  Jury  were  Informed 
amounted  to  such  contributory  negligence  on 
the  part  of  the  appellee  as  would  defeat  a  re- 
covery. We  are  of  the  opinion  the  jury  were 
properly  and  fairly  instructed  as  to  the  law 
governing  the  case. 

Finding  no  reversible  error  in  this  record, 
the  judgment  of  the  Appellate  Court  will  be 
affirmed. 

Judgment  affirmed. 


(226  111.  102) 

NATIONAL  LIFE  INS.  CO.  v.  MBTTROPOL- 
ITAN  LIFE  INS.  CO. 

(Supreme   Court   of   Illinois.     Feb.    21,    1907. 
Rehearing  Denied  April  8,  1907.) 

1.  Afpeai,  akd  Ebbob— Findings  of  Fact  bt 
intebmediam    coubt  —  sufticibnoy    ot 

FiNOINOS. 

Hurd's  Rev.  St.  1905,  c.  110,  S  88,  pro- 
vides that  when  a  final  determination  is  made 
by  the  Appellate  Court  as  the  result  of  the 
finding  of  facts  different  from  the  findings  of  the 
trial  conrt,  it  shall  be  the  doty  of  the  Appel- 
late Court  to  recite  in  its  final  judgment  the 
facts  as  found,  and  that  the  jud^ent  of  the 
Appellate  Court  shall  be  conclusive  as  to  the 
facts.  Held,  in  an  action  by  an  insurance  com- 
pany on  a  policy  of  reinsurance,  that  a  find- 
ing by  the  Appellate  Court  that  the  policy  of 
reinsurance  wds  canceled  by  mutual  agreement 
was  a  proper  finding  of  an  ultimate  fact,  a 
contention  that  the  court  should  have  found 
as  ultimate  facta  answers  to  such  questions  as 
to  whether  the  return  of  a  certain  receipt  to 
the  insurer  was  equivalent  to  a  request  to 
cancel  the  policy,  and  as  to  whether  the  one 
who  returned  the  receipt  had  any  authority  so 
to  do,  and  as  to  whether  there  was  any  con- 
sideration for  the  agreement  to  cancel,  being 
u>  tenable. 
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2.  IltSUBARCB  —  RziicstntANcn  —  Oakoxixa.- 

TION   OF   POLICT— COKSIDEBATION. 

An  agreement  between  two  life  Insurance 
CMnpaniea  for  reinsurance  provided  that  re- 
newal receipts  should  be  nirwarded  by  the 
company  reinsuring  to  the  company  reinsured 
before  the  1st  day  of  the  month  during  which 
renewals  were  payable,  and  that  renewal  pre- 
miums should  be  payable  20  days  after  demand 
in  writing,  such  demand  not  to  be  made  be- 
fore the  1st  day  of  the  month  following  the 
month  daring  which  the  premiums  should  be 
payable.  The  annual  premium  on  a  policy  of 
reinsurance  was  due  September  9th,  and .  in 
the  preceding  August  the  reinsuring  company 
forwarded  to  the  other  company  the  receipt  for 
the  preminm.  On  September  17th  the  receipt 
was  returned  with  the  word  "Lapse"  written 
on  its  face,  which  was  accepted  by  the  reinsur- 
ing company  as  a  cancellation  of  the  policy, 
and  the  reinsuring  company  took  no  further 
steps  with  reference  to  the  policy.  On  October 
2d  insured  died,  and  the  company  reinsured  ten- 
dered the  premium  to  the  other  company.  Held, 
that  a  contmtion  that  there  was  no  considera- 
tion for  the  agreement  to  cancel  tiie  reinsur- 
ance policy  was  untenable. 

3.  Same— Revitax  or  Reinsubanob  Policy. 

The  parties  to  the  contract  of  reinsurance 
having  agreed  on  a  cancellation,  the  insured 
company  could  not  revive  the  policy  as  against 
the  reinsurer. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  the  Metropolitan  Life  Insurance 
Company  against  the  National  Life  Insurance 
Company.  From  a  Judgment  of  the  Appellate 
Court,  reversing  a  Judgment  In  favor  of  de- 
fendant on  its  plea  of  set-off,  defendant  ap- 
peals.   Affirmed.    . 

Appellee  sued  appellant  on  a  policy  of  re- 
Insurance  issued  by  the  Iowa  Life  Insurance 
Company  of  Chicago,  and  assumed  by  appel- 
lant, on  the  life  of  Joseph  R.  Edwards,  for 
$5,000.  Appellant  pleaded  as  a  set-off  a  policy 
of  reinsurance  Issued  by  the  Covenant  Mu- 
tual Life  Insurance  Company,  and  assumed 
by  appellee,  on  the  life  of  George  C.  Hall, 
for  |5,000.  Subsequent  to  the  Issuing  of  these 
policies  the  Iowa  disposed  of  its  business  to 
appellant,  tbe  latter  assuming  the  risks  of  the 
Iowa,  Including  tbe  policy  of  reinsurance  Is- 
sued to  the  Covenant  on  the.  life  of  Edwards. 
The  Covenant  disposed  of  its  business  to  ap- 
pellee, which  latter  company  assumed  all 
tbe  risks  of  tbe  Covenant,  including  that  of 
the  policy  of  reinsurance  on  the  life  of  said 
Hall.  September  17,  1902,  Edwards  died, 
and  tbe  Metropolitan,  as  successor  of  tbe 
Covenant,  paid  tbe  amount  due  ou  bis  life 
policies  of  $10,000  and  furnished  proofs  of 
bis  death  to  the  National,  demanding  pay- 
ment of  tbe  $5,000  reinsurance  issued  by  tbe 
Iowa,  and  assumed  by  tbe  National,  on  tbe 
life  of  said  BMwards,  which  payment  was 
refused.  October  2, 1901,  said  Hall  died,  and 
tbe  National,  as  tbe  successor  of  tbe  Iowa, 
became  liable  on  and  paid  bis  policy  of  $10,- 
000.  The  Metropolitan,  as  the  successor  of 
the  Covenant,  became  liable  to  pay  the  Na- 
tional the  amount  due  on  tbe  $5,000  policy 
of  reinsurance  Issued  by  tbe  Covenant,  and 
assumed  by  tbe  Metropolitan,  on  the  life  of 
«ald  Hall,  provided  the  policy  of  reinsurance 


remained  In  force  and  effect  at  tbe  time.  The 
Metropolitan  Insists  that  said  policy  of  rein- 
surance was  not  In  force,  as  it  had  been 
canceled  at  tbe  request  of  tbe  National  prior 
to  Hall's  death.  Tbe  National  concedes  Ita 
liability  on  tbe  $5,000  reinsurance  on  tbe  life 
of  Edwards,  but  claims  as  a  set-off  that  ap- 
pellee is  re^Musible  for  a  like  amount  upon 
a  policy  of  reinsurance  Issued  upon  tbe  life 
of  Hall  and  assumed  by  appellee. 

Tbe  first  premium  on  Hall's  {tollcy  was  due 
September  9,  1897.  Tbe  premiums  from  that 
time  on  were  paid,  within  tbe  terms  of  the 
policy,  up  to  and  Including  the  year  190a 
Some  time  In  August,  1901,  the  Metropolitan, 
as  successor  of  the  Covenant,  forwarded  to 
the  National,  as  successor  of  tbe  Iowa,  in  ac- 
cordance with  the  terms  of  the  contract  of 
reinsurance  between  the  original  companies, 
tbe  receipt  for  tbe  premium  due  by  the  terms 
of  tbe  Hall  policy  September  9,  1901.  Sep- 
tember 17tb,  tbe  receipt  thus  forwarded  was 
returned  to  the  Metropolitan  with  tbe  word 
"Lapse"  written  with  blue  lead  poicll  across 
its  face.  The  evidence  shows  that  tbe  cash- 
ier of  appellant,  now  deceased,  wrote  said 
word  and  returned  the  receipt  to  appellee 
It  Is  claimed  by  appellant  that  be  did  this 
without  authority.  Appellee  claims  ttaat  tbe 
record  shows  that  tbe  cashier  bad  authority 
to  return  the  receipt  so  marked,  and  that  other 
receipts  bad  been  returned  under  similar  con- 
ditions, sometlmea  with  an  accompanying  let- 
ter and  sometimes  without  any  letter,  from 
tbe  office  of  appellant  company,  as  to  other 
policies  of  reinsurance.  In  like  manner  as  to 
tbe  Hall  policy.  When  tlie  receipt  as  to  the 
Hall  policy  was  received  and  so  marked 
by  appellee  coim>aDy,  one  of  Its  employes, 
Cbarles  XL  PiUlng.  wrote  September  17,  1901, 
"N.  Q"  on  tbe  receipt,  and  marked  tbe  Hall 
policy  lapsed  on  the  company's  books,  writ- 
ing the  letter  "L."  aftw  tbe  entry,  and  draw- 
ing a  line  through  tbe  amount  of  tbe  pre- 
mium. PUUng  testified  that  tbe  letters  "N.  6." 
meant  no  good,  and  that  "L."  meant  lapsed, 
and  that  after  so  marking  the  receipt  be 
turned  tbe  matter  over  to  tbe  canoellatiott 
division  of  tbe  appellee  company  for  cancel- 
lation. 

Said  Hall  died  October  2, 1901,  and  on  Oc- 
tober 8,  1901,  tbe  National  mailed  to  the 
Metropolitan  a  check  for  $54.32,  the  amount 
of  tbe  premium  due  by  tbe  terms,  of  tbe  re- 
insurance policy  on  Hall's  life  on  September 
9th  less  commission.  This  appears  to  be 
tbe  first  communication  of  any  kind  which 
tbe  Metropolitan  bad  received  from  the  Na- 
tional with  reference  to  tbe  return  of  tbe 
receipt  which  was  marked  "Lapse."  Upon 
receipt  of  this  check  appellee  wrote  appel- 
lant, October  Utb,  as  follows:  "We  are  In 
receipt  of  your  favor  of  tbe  gth  Inst.,  inclos- 
ing check  for  $54.32  in  payment  of  premium 
on  policy  No.  18,432  (C  M.)  Oea  C  Hall. 
Tbe  renewal  receipt  for  this  premium  was  re- 
turned by  you  last  month  for  eancellation. 
Kindly  advise  us  whether  or  not  you  are  de- 
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fllrooB  of  revlTlng  this  policy."  To  this  letter 
tbe  National  replied  on  October  15,  1901: 
"Yoar  favor  of  the  lltb  Inst.  Is  at  hand, 
-and.  In  reply,  we  b^  to  inform  yon  that  we 
received  notice  that  Mr.  George  G.  Hall  died 
on  October  2,  1901,  and  we  forwarded  to 
you  check  for  the  annual  premium  on  yonr 
reinsurance  policy  No.  18,482,  In  pursuance 
-of  paragraphs  4  and  0  of  the  reinsurance 
<»ntract  entered  into  between  the  Covenant 
Mntoal  Life  Insnrance  Company  and  the 
Iowa  Life  Insurance  Company,  dated  the  1st 
■day  of  May,  1886.  Mr.  Hall's  death  occnrred 
before  the  expiration  of  the  time  during 
-which  payment  of  iwemlum  can  be  made  on 
yonr  policy.  Our  policy  for  |10,000  was  In 
force  on  Mr.  Hall's  life  at  the  time  of  his 
death.  We  will  forward  duly  certified  copy 
of  proofs  of  death  as  soon  as  we  receive  the 
«ame." 

Sections  4  and  S  of  tbe  agreement  of  May 
1,  1886,  referred  to  In  the  above  letter,  are 
as  follows:  "(4)  Renewal  receipts  shall  be 
torwarded  by  the  company  accepting  the  re- 
insurance to  the  company  insuring,  before  the 
1st  day  of  the  month  during  which  the  said 
renewals  are  payable^  and  the  renewal  pre- 
minms  shaU  be  payable  20  days  after  demand 
In  wrltlhg,  such  demand  not  to  be  made  before 
the  1st  6aiy  of  tlie  month  following  the  month 
■during  -which  the  premiums  are  payable. 
•  •  •  (6)  Payment  as  provided  in  tbo  pre- 
■cedlng  paragraph  shall  be  deemed  equivalent 
to  payment  on  the  day  on  which  the  same 
became  dne,  and  In  all  such  cases  the  com- 
pany receiving  tbe  money  shall  be  bound  by 
any  death  on  which  the  original  company  is 
bound,  notwithstanding  the  reinsurance  pre- 
miums shall  not  have  been  paid  at  the  time  of 
death."  To  the  letter  of  October  ISth  appel- 
Jee  replied  on  October  18,  1901 :  "We  are  In 
receipt  of  yours  of  the  16th  Inst  in  re  policy 
18,432,  (C.  M.)  Hall.  We  would  thank  you 
to  advise  us  when  the  premium  on  your 
volley  was  paid.  If  paid  when  due,  why 
"was  our  renewal  receipt  returned  for  cancel- 
lation? If  paid  after  due  date,  was  It  ac- 
•cepted  Bublect  to  evidence  of  good  health,  and 
■can  you  furnish  us  with  a  copy  of  the  ap- 
plication for  restoration  of  the  policy?  Kind- 
ly advise  us  of  the  exact  status  of  your 
policy  at  the  date  of  the  death  of  the  insur- 
ed." This  letter  was  relied  to  October  23, 
1901,  by  appellant,  as  follows :  "Xour  favor  of 
tbe  18th  Inst  in  re  your  policy  No.  18,432, 
George  C.  Hall,  is  at  hand  and  noted.  In  re- 
ply we  beg  to  Inform  you  that  the  register 
•or  premium-paying  date  of  our  policy  on  Mr. 
Hall's  life  is  August  28th.  The  annual  pre- 
mium on  his  policy,  due  August  28,  1901, 
was  paid  to  this  office  on  August  24,  1801. 
Through  an  error,  the  renewal  receipt  under 
your  policy,  which  you  had  forwarded  to  us 
for  collection  or  payment,  was  returned  to 
you  before  tlie  expiration  of  the  time  allow- 
ed ua  in  the  reinsurance  contract  within 
which  to  make  payment  of  the  premium.  No 
instruction  was  ever  forwarded  by  this  com- 


pany to  you  to  cancel  tbe  same.  We  are 
pleased  to  hand  you  herewith  dnly  certified 
copies  of  proofs  of  death  which  have  been 
furnished  ns  In  this  case.  These  proofs  have 
beoi  examined  and  favorably  passed  upon  by 
our  general  counsel,  and  the  claim  was  to- 
day approved  for  payment  by  our  finance  and 
executive  committee,  as  is  evidenced  by  cer- 
tlfled  copy  of  its  resolution  Inclosed  Iierewltli. 
It  is  our  Intention  and  desire  to  make  prompt 
settlement  of  this  claim,  and  to  that  end  we 
especially  request  that  you  give  the  matter 
attention  at  tbe  earliest  possible  date  and 
oblige."  Appellee,  on  October  25,  1901,  re- 
plied: "We  return  herewith  the  papers  sent 
us  with  your  favor  of  the  23d  Inst  relating 
to  our  policy  No.  18,432,  covering  the  life  of 
George  C.  Hall,  together  with  your  checks 
sent  In  an  earlier  communication  as  the 
premium  on  this  policy  due  September  9. 
We  fall  to  find  In  tbe  reinsurance  agreement 
any  provision  compelling  us  to  revive  a  pol- 
icy without  the  customary  evidence  of  good 
health  in  a  case  like  the  one  under  considera- 
tion, where  you  have  voluntarily  brought 
about  the  cancellation  of  the  policy  by  the 
return  of  the  renewal  receipt  Tbe  para- 
graphs quoted  by  you  do  not  ih  our  Judg- 
ment apply  to  this  case."  This  closed  the 
correspondence  between  them  on  this  sub- 
ject 

It  appears  that  the  chl6f  office  and  place 
of  business  of  tbe  Covenant  was  in  St.  Louis. 
Mo.,  and  the  chief  office  and  place  of  busl- 
ness  of  the  Iowa  was  in  Chicago,  111.  The 
reinsurance  policies  under  the  contract  of 
May  1,  1S96,  were  Issued  and  were  applied 
for  entirely  by  correspondence,  including  the 
Hall  policy.  It  is  claimed  by  appellant 
that  the  Hall  reinsurance  policy  had  a  net 
value  on  October  9fh  of  $6.42,  and  that  three- 
fourths  of  this  net  value,  under  the  agree- 
ment of  insurance,  should  be  applied  to  the 
payment  of  premium,  and  would  carry  the 
policy  36  days,  or  to  and  including  the  15th 
day  of  October,  1901;  that  this  policy  was  a 
Missouri  contract  and  that  the  laws  of  Mis- 
souri would  control  as  to  Its  forfeiture  or 
cancellation.  The  cause  was  submitted  to 
the  court  without  a  Jury,  and  the  court  held, 
among  other  things,  as  propositions  of  law, 
that  the  Hall  policy  of  reinsurance  was  in 
force  at  the  time  of  the  death  of  Hall,  and 
that  appellee  was  liable  thereon,  and  that  un- 
der the  contract  of  reinsurance  the  time  with- 
in which  appellant  had  a  right  to  pay  the 
premium  of  1901  had  not  expired  at  the  time 
of  tbe  death  of  the  said  Haa  The  trial 
court  thereupon  entered  Judgment  In  favor 
of  appellant  for  |175,  the  excess  set-off  of 
the  Hall  policy  over  the  Edwards  policy.  On 
appeal  to  the  Appellate  Court  this  Judgment 
was  reversed,  with  tbe  following  finding  of 
fact:  "And  the  court  upon  the  aliegatlonii 
and  proof  In  the  record  in  this  cause  con- 
tained, doth  find  that  the  policy  of  reinsur- 
ance Issued  by  the  Covenant  Mutual  Life 
Insurance  Company  of  St  Louis,  Missouri,  to 
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tbe  Iowa  Life  Insurance  Company  of  Chica- 
go, on  the  life  of  George  C.  Hall,  Sept^nber 
9,  1897,  and  assumed  by  appellant,  was  can- 
celed by  mutnal  agreement  of  appellant  and 
appellee  prior  to  the  death  of  said  Hall,  and 
appellant's  liability  therein  terminated  by 
such  cancellation;"  and  further  found  that 
the  Metropolitan  was  entitled  to  recover 
from  the  National  the  sum  of  $5,000,  with 
interest  from  October  1,  1902,  in  all  (5,- 
946.68,  on  Its  reinsurance  policy  on  the  life 
of  Joseph  R.  Edwards,  deceased.  Appellant 
thereupon  brought  the  case  by  appeal  to 
this  court 

L.  A.  Stebbins,  for  appellant.  Hoyne, 
O'Conner  &  Hoyne,  for  appellee. 

CARTER,  J.  (after  stating  the  facts).  Ap- 
pellant insists  that  tbe  finding  of  fact  by  the 
Appellate  Court  is  not  such  a  finding  as  Is 
contemplated  by  section  88  of  the  practice 
act  (Hurd's  Rer.  St  1905,  c.  110),  that  the 
finding  is  really  a  conclusion  of  law  and  not 
of  an  ultimate  or  controlling  fact  It  con- 
tends that  among  the  other  things  found  as 
'  ultimate  facts  in  this  case  should  have  been 
the  answers  to  the  following  questions:  (a) 
"Was  the  return  of  the  receipt  with  the  word 
'Lapse*  written  thereon  equivalent  to  a  re- 
quest to  cancel?"  (b)  "Was  there  any  con- 
sideration for  any  supposed  cancellation?" 
(c)  "Did  the  Metropolitan  ever  accept  any 
supposed  proposition  to  cancel?'  (d)  "Did 
the  Metropolitan  ever  communicate  any  ac- 
ceptance of  any  supposed  proposition  to  can- 
cel?" (e)  "Was  the  unearned  premium  re- 
turned or  tendered?"  (f)  "Did  the  cashier 
who  returned  the  receipt  have  any  authority 
to  return  it?"  (g)  "Was  the  contract  In  ques- 
tion a  Missouri  contract?"  (b)  "Did  the  pol- 
icy In  question  have  a  net  value?"  (1)  "If  it 
had  a  net  value,  did  such  net  value  carry  the 
policy  beyond  the  date  of  tbe  death  of 
Hail?"  0)  "Did  the  Metropolitan,  by  de- 
manding proofs,  waive  its  right  to  insist  up- 
on this  supposed  forfeiture?" 

A  review  of  the  numerous  decisions  of  this 
court  as  to  what  are  ultimate  facts  as  ap- 
plying to  a  statement  of  tbe  Appellate  Court, 
and  as  to  whether  such  facts  are  properly 
stated,  will  show  that  this  subject  is  not  en- 
tirely free  from  difficulty.  What  is  a  legal 
and  sufficient  statement  of  the  ultimate  facts 
must  depend  largely  upon  tbe  pleadings  and 
evidence  of  each  case.  A  general  rule  has 
frequently  been  laid  down  by  this  court,  but 
the  difficulty  has  always  arisen  in  applying 
the  rule  to  a  given  state  of  facta  and  plead- 
ings. In  the  recent  case  of  Martin  v.  Mar- 
tin, 212  111.  301,  809,  72  N.  EL  418,  421,.  we 
reviewed  the  authorities  and  discussed  at 
length  tbe  principle  that  must  govern  in 
these  matters,  and  we  there  said  that  the 
Appellate  Court  in  Its  finding  of  facts,  "should 
not  find  the  evidentiary  facts  and  that  it 
should  not  find  conclusions  of  law,  but  should 
find  the  ultimate  controlling  facts."  We  have 
held  that  there  may  be  conclusions  of  fact 


or  Inferences  drawn  from  subordinate  or  evi- 
dentiary facts;  that  the  ultimate  facts,  when 
considered  with  reference  to  the  facts  or 
evidence  by  which  they  are  established  or 
proved,  are  the  logical  result  of  the  proofs, 
or.  In  other  words,  conclusions  of  fact;  that 
the  Appellate  Court,  on  the  finding  of  facts 
dlBferent  from  the  lower  court,  "is  only  re- 
quired to  recite  in  Its  order  or  Judgment  of 
reversal  the  ultimate  facts  In  issue,  as  made 
by  the  pleadings  or  the  conclusion  of  such 
ultimate  fact  or  facts  from  the  evldentUny 
facts.  Such  recital  of  ultimate  facts  must 
include  or  cover  all  the  material  Issues  made 
by  the  pleadings  vital  to  determine  a  right 
of  recovery."  Caywood  v.  Farrell,  175  IlL 
480,  51  N.  EL  775.  In  Brown  v.  City  of 
Aurora,  109  111.  165,  some  phases  of  this 
question  were  fully  discussed,  and  It  was 
there  stated  that  the  Appellate  Court  was  not 
required  to  recite  In  Its  final  order  the  evi- 
dentiary facts,  as  that  woxild  practically 
amount  to  reciting  the  evidence  in  the  case, 
and  that  the  Legislature  never  intended  a 
recitation  of  all  the  subordinate  facts,  but 
only  the  ultimate  or  Issuable  facts  upon 
which  the  case  turned.  The  following  are 
some  of  the  cases  where  this  court  has  dis- 
cussed and  applied  the  law  on  this  subject: 
Williams  V.  Forbes,  114  III.  167,  28  N.  E.  463: 
Hawk  V.  Chicago,  Burlington  &  Northern 
Railroad  Co..  138  111.  37,  27  N.  B.  450;  Coun- 
ty of  La  Salle  V.  MUligan,  143  III.  321,  32 
N.  El.  106;  Hawk  ▼.  Chicago,  Burlington  & 
Northern  Railroad  Co.,  147  III.  399,  35  N. 
E.  139;  Purcell  Co.  ▼.  Sage,  189  111.  79.  E9 
N.  E.  541;  Purcell  Co.  v.  Sage,  192  IlL  197. 
61  N.  E.  486;  Pnrcell  CO.  t.  Sage,  200  IlL 
342,  63  N.  E.  723;  Martin  t.  Martin,  202  HL 
382,  67  N.  B.  1;  Davis  v.  Chicago  Edison  Oo^ 
105  in.  31,  62  N.  m  829. 

If  all  tbe  evidentiary  facta  were  required 
to  be  set  out  In  the  finding  of  the  Appellate 
Cburt,  the  carrying  Into  effect  of  the  law 
would  be  very  difficult  and  burdensome. 
Neither  was  It  Intended  tbat  this  court  should 
be  compelled  (in  order  to  decide  whether 
or  not  tbe  finding  of  fact  was  sufficient)  to 
review  and  consider  all  the  evidence  in  tbe 
record.  The  briefs  of  appellant  in  this  case 
have  raised  the  question  as  to  evidentiary 
and  ultimate  facts  In  such  a  manner  as  to 
require  this  court  to  examine  the  entire  rec- 
ord with  fully  as  great  care  as  would  have 
been  necessary  had  the  case,  under  the  law, 
come  direct  to  this  court  witliout  first  having 
been  passed  upon  by  the  Appellate  Court 
Are  not  the  answers  to  the  10  questions  here- 
tofore quoted,  that  appellant  Insists  shall 
be  in  the  Appellate  Court's  statement  of  the 
finding  of  ultimate  and  controlling  facts.  In 
reality  facts  subordinate  or  evidentiary  to 
the  ulflmate  and  controlling  fact  found  by 
the  Appellate  Court;  I.  e.,  that  tbe  policy 
of  reinsurance  in  question  was  canceled  by 
mutual  agreement  between  appellant  and  ap- 
pellee prior  to  the  death  of  said  Hall,  and 
appellee's  liability  therein  terminated  by  such 
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cancellation?  Admitting  that  all  of  tbese 
questions  must  have  been  legally  considered 
by  the  court  in  order  to  reach  a  proper  con- 
clusion In  this  case,  is  It  not  clear  that  every- 
one of  them  is  substantially  covered  and 
answered  in  the  finding  of  facts  set  out  by 
the  Appellate  Court?  If  so,  then,  under  the 
decisions  heretofore  cited,  the  only  question 
for  our  consideration  Is  whether  or  not  the 
facts  found  and  recited  in  the  Judgment 
Justify  the  judgment  of  the  Appellate  Court. 
City  of  Spring  Valley  v.  Coal  Co.,  173  lU. 
497,  60  N.  E.  1067.  "Such  finding  [of  the 
Appellate  Court]  la  final  and  conclusive  upon 
this  coutt,  and  all  ttiat  we  can  do  is  to  de- 
termine whether,  upon  the  facts  so  found, 
the  law  has  been  properly  applied."  Aachen 
&  Munich  Fire  Ins.  Co.  v.  Crawford,  199  IlL 
367,  65  N.  K  134.  The  law  doubtless  re- 
quires this  court  to  examine  the  evidence 
so  far  as  to  find  whether  there  be  any  com- 
petent testimony  which,  with  all  reasonable 
inferences,  fairly  tends  to  prove  a  controvert- 
ed fact  Illinois  Steel  Co.  v.  Olste,  214  111. 
181,  73  N.  B.  422. 

Appellant  Insists  that  there  is  no  evidence 
In  the  record  to  Justify  the  conclusion  as  to 
the  ultimate  fact  found  by  the  Appellate 
Court  on  many,  if  not  all,  of  the  questions 
heretofore  quoted,  and  which  It  urges  must 
be  considered  and  decided  In  order  to  reach 
a  fair  decision  of  this  case^  Let  us  briefly 
consider  the  evidence  as  to  these  questiona 
It  is  argued  that  there  Is  nothing  In  the  rec- 
ord to  Justify  the  conclusion  that  the  word 
"lapse"  in  this  transaction  was  used  as 
equivalent  to  "cancel."  A  careful  reading 
of  the  testimony  of  witnesses  Pilling  and 
Cahen  shows  that  both  of  these  witnesses 
testified  that  these  terms  were  sometimes 
used  in  insurance  matters  as  synonymous, 
and  the  evidence  tends  strongly  to  show  that 
both  the  appellee  and  appellant  companies, 
in  their  dealings  with  each  other  under  their 
reinsurance  contract,  not  only  In  this  case 
but  in  other  cases,  had  used  the  word  "lapse" 
to  mean  "cancel."  If  the  reaclasion  of  the 
contract  may  be  Implied  from  circumstances 
and  the  conduct  of  the  parties,  as  it  doubt- 
less can  be  (Eivans  v.  Jacobitz  [Kan.]  72  Pac 
848;  Wehrll  v.  Rehwoldt,  107  111.  60),  then, 
without  question,  there  is  evidence  in  the 
record  that  fairly  tends  to  uphold  the  con- 
clusions reached  by  the  Appellate  Court,  not 
only  as  to  question  (a),  but  as  to  questions 
(c),  (d),  and  (e). 

Appellant  insists,  not  only  in  the  original, 
but  In  the  r^ly,  brief,  that  the  receipt  re- 
turned by  the  cashier,  Wethereli,  was  with- 
out authority,  and  that  Wethereli  never  had 
Jurisdiction  over  the  reinsurance  policies  and 
never  returned  other  receipts.  This  conten- 
tion is  not  borne  out  by  the  record.  Ap- 
pellant's general  manager,  Sackett,  first  stat- 
ed in  his  testimony  that  Wethereli  had  no 
authority  to  return  the  receipt  in  question 
marked  "Lapse"  and  had  never  returned  any 
other;  but,  on  being  shown  a  letter  signed 


by  Wethereli,  dated  January  6,  1906,  discuss- 
ing insurance  policies  between  appellant  and 
appellee.  In  which  occurs  the  sentence,  "this 
insurance  having  lapsed  on  our  books,  we 
would  ask  that  you  cancel  our  reinsurance 
with  you,"  he  was  compelled  to  admit  that 
Wethereli  had  exercised  that  authority,  and 
had  authorized  the  cancellation  of  certain 
other  policies.  It  Is  plain  from  this  record 
that  If  the  policy  was  canceled,  as  contended 
for  by  appellee,  then  It  would  make  no  difCer- 
ence  whether  or  not  the  contract  was  a  Mis- 
souri contract  or  whethw  the  policy  In  ques- 
tion bad  a  net  value,  or,  if  so,  whether  such 
net  value  would  carry  It  beyond  the  date  of 
the  death  of  Hall.  If  this  policy  was  can- 
celed (and  it  could  be  if  proper  steps  were 
taken,  whether  it  was  made  under  the  Mis- 
souri law  or  the  law  of  any  other  state)  these 
last  questions  would  not  be  materiaL  We 
cannot  agree  with  appellant's  contention  that 
there  is  no  evidence  in  the  record  Justifying 
the  conclusion  of  the  Appellate  Court  that 
the  Metropolitan,  by  demanding  proof,  as 
shown  by  the  letters  quoted  in  the  statement, 
did  not  waive  its  right  to  insist  upon  the 
alleged  forfeiture. 

The  primary  and  chief  insistence,  however, 
of  appellant  is  that  there  was  no  evidence 
in  the  record  that  would  Justify  any  conclu- 
sion by  the  Appellate  Court  that  there  was  a 
consideration  for  the  cancellation  of  the  re- 
insurance contract.  Appellant  has  covered 
pages  of  its  briefs — original,  reply  and  sup- 
plemental— with  a  discussion  of  this  subject. 
If  a  valid  consideration  were  required  In  or- 
der to  authorize  a  cancellation  of  the  insur- 
ance policy  in  question,  then,  if  there  Is  any 
competent  evidence  in  the  record  that  fairly 
tends  to  support  the  conclusion  that  there 
was  a  consideration  for  the  cancellation.  It 
would  not  be  pertinent  for  us  to  inquire 
how  slight  that  consideration.  Williams  v. 
Forbes,  supra.  In  Sea  Ins.  Co.  v.  Johnston, 
106  Fed.  286,  44  C.  C.  A.  477,  It  was  held 
that  the  mutual  release  from  an  old  contract 
is  an  adequate  consideration  for  the  resds- 
Blon.  The  performance  of  the  act  of  can- 
cellation by  appellee  at  the  request  of  appel- 
lant and  the  withholding  of  further  demands 
or  attempts  to  collect  the  new  premium, 
might  he  urged  as  adequate  consideration. 
The  Appellate  Court  held  that  when  appel- 
lant returned  the  receipt  in  question  marked 
"Lapse,"  It  in  effect  refused  to  pay  the  re- 
newal premium  and  asked  for  cancellation, 
and  thereby  waived  Its  rights  to  renew  and 
extend  the  policy,  and  that  when  appellee 
accepted  such  waiver  and  canceled  the  policy 
the  agreement  was  consummated:  that  "each 
agreement  was  In  consideration  of  the  other." 
In  the  state  of  the  record  we  must  approach 
the  discussion  of  the  question  of  consideration 
as  If  it  were  admitted  that  both  companies 
had  agreed  to  cancel  the  policy  in  question. 
Under  the  agreement  for  reinsurance,  appel- 
lee, when  It  sent  its  receipt  for  the  premium, 
was  entitled  to  have  an  answer  as  to  whether 
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the  policy  was  to  be  relnsnred.  If  no  such 
answer  came,  appellee  could,  under  tbe  agree- 
ment, cut  off  all  right  to  reinsurance  by 
making  a  demand  for  such  premium  at  least 
20  days  before  October  20,  1901.  When  the 
receipt  was  returned  marked  "Lapsei"  appel- 
lee was  justified  In  not  making  such  a  de- 
mand. Insurance  companies  are  In  business 
to  make  money.  Presumably  the  primary 
source  of  their  Income  Is  the  money  paid  as 
premiums  by  policy  holders.  The  right  to 
receive  a  premium  must  be  considered  a 
valuable  consideration,  Even  admitting  that 
the  appellee  company  could  not  compel  the 
appellant  company  to  reinsure  on  the  Hall 
policy  and  pay  the  pr«nlum,  yet  the  giving 
up  of  this  right  by  canceling  the  contract 
In  September  was  giving  up  a  consideration 
of  value,  even  though  slight 

It  Is  also  argued  by  the  appellee  that  nn" 
der  the  contract  for  reinsurance  appellant 
would  not  have  the  right  to  reinsure,  as  to 
the  Hair  policy,  in  any  other  company  unless 
the  Hall  policy  was  canceled  with  appellee. 
What  is  a  sufficient  consideration  depends 
upon  the  agreement  of  partleii  and  may  be 
as  various  as  the  human  mind.  Hare  on 
Contracts,  p.  SOi.  If  the  Appellate  Court 
was  Justified  in  holding  that  the  contract 
of  reinBurance  "was  canceled  by  mutual 
agreement  of  appellant  and  appellee  prior 
to  the  death  of  said  HaU,"  the  contract  of 
rescission  was  executed,  and,  In  that  case,  con- 
dderatlon  would  not  be  an  essential  part  of 


such  an  executed  contract  Bishop  on  Con- 
tracts, i  81;  Hammon  on  Contracts,  f  315. 
Manifestly,  from  the  facts  disclosed,  appel- 
lant company  had  given  authority  to  its 
cashier,  Wetherell,  to  take  charge  of  sucb 
matters  as  the  canceling  of  the  policy  here 
in  question,  and  In  sending  the  receipt  mark- 
ed "Lapse"  it  was  clearly  intended  to  convey 
the  idea  to  appellee  company  that  there 
was  to  be  no  reinsurance  on  this  policy  for 
the  coming  year.  If  Hall  had  not  died  on 
October  2,  1901,  there  would  have  been  no 
disputa  After  his  death,  when  appellant 
found  it  was  responsible  for  $10,000,  it  &i- 
deavored  to  nullify  the  return  of  the  receipt 
marked  "Lapse"  by  sending  on  the  check  for 
the  premium  of  the  Hall  policy  for  the  ensu- 
ing year.  If,  as  the  Appellate  Court  has 
held,  this  policy  had  actually  been  canceled, 
appellant  company  could  not  then  revive 
the  extinct  policy  without  the  consent  of 
appellee.  Walters  v.  St.  Joseph  Fire  ft 
Marine  Co.,  38  Wis.  ^9.  We  cannot  ap- 
proach the  discussion  of  this  subject  from 
the  same  standpoint  as  we  could  bad  there 
been  no  finding  of  fact  by  the  Appellate 
Court  As  we  have  shown,  there  is  evidence 
fairly  tending  to  support  tiie  finding  of  fact 
by  that  court  It  is  not  for  va  to  weigh  the 
evidence.  The  finding  of  that  court,  under 
the  law,  precludes  us  from  so  doing. 

Finding  no  reversible  error,  the  Judgmmt 
of  the  Appellate  Court  must  be  afilrmed. 

Judgment  affirmed. 
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(226  ni.  95) 

HYNE8  T.  ILLINOIS  *RUST  &  SAVINGS 
BANK  et  al. 

(Supreme    Conrt    of    Illinois.     Feb.    21,    1907. 
Rehearing  Denied  April  3,  1907.) 

corpobations  —  insolvent  cobpobations  — 
Stock  Liabilitt— Set-Off  Against  Bonds 
IN  Hands  or  Third  Person. 

Where,  after  the  appointment  of  a  re- 
ceiver for  an  insolvent  corporation,  bnt,  be- 
fore the  securing  of  a  judgment  by  him  against 
a  stockholder  on  his  stock  liability,  the  stock- 
holder transfers  bonds  of  the  corporation,  pay- 
able to  bearer,  to  another  who  has  knowledge 
of  the  unpaid  stock  liability,  the  judgment  ob- 
tained on  the  stock  liability  may  be  set-off 
against  the  amount  of  the  bonds. 

Appeal  from  Appellate  Court,  First  Dis- 
trict. 

Claim  by  William  3.  Hynee  against  the  II- 
linots  Tmst  &  Savings  Bank  and  others,  on 
bonds  of  the  Pacific  Railway  Company,  an  in- 
solvent corporation,  ia  the  bands  of  a  receiv- 
er. From  a  judgment  of  tbe  Appellate  Court, 
affirming  a  decree  of  tbe  drcnit  court,  disal- 
lowing tbe  claim,  Hynes  appeals.    Affirmed. 

Tbls  is  an  appeal  from  a  Judgment  of  tbe 
Appellate  Court  affirming  a  decree  entered 
October  4,  1904,  by  the  circuit  court  of  Cook 
county,  dlsallo-wlng  tbe  claim  of  appellant 
against  tbe  Pacific  Railway  Company,  an  in- 
solvent corporation,  then  tn  tbe  hands  of  a 
receiver. 

This  company  was  organized  under  the 
laws  of  tbls  state  August  28,  1889,  and  in 
January,  1891,  a  judgment  creditor  filed  a 
bill,  for  himself  and  other  creditors,  against 
said  company  under  section  25  of  the  incor- 
poration act,  to  enforce  tbe  stockholders'  lia- 
bility for  tbe  purpose  of  paying  the  debts  of 
the  company.  A  receiver  was  appointed  Jan- 
uary 19,  1891,  and  is  still  acting.  The  bill 
alleged  that  O.  B.  Holmes  was  a  stockholder, 
and  as  such  vmn  indebted  to  the  company. 
Later,  as  of  December  4,  1891,  the  law  firm 
of  which  appellant  was  the  senior  member 
filed  Holmes'  answer,  in  which  it  was  alleged 
that  at  the  time  the  bill  was  filed  Holmes 
owned  527  shares  of  the  capital  stock  of  the 
company  fully  paid,  and  that  be  was  a  cred- 
itor to  tbe  amount  of  $200,000.  Tbe  cause 
was  referred  to  a  master,  who  afterwards  re- 
ported bis  finding  of  fact  and  law,  and  tbe 
circuit  court,  on  July  1,  1898,  entered  a  de- 
cree holding  the  stockholders,  including 
among  them  Holmes,  liable  at  the  sum  of  $68 
I>er  share  on  each  share  of  the  stock  held  by 
them,  respectively,  at  the  date  of  the  filing 
of  tbe  bill.  Later  on,  after  a  further  refer- 
ence and  report  from  the  master,  a  decree 
was  entered  January  8, 1900,  against  Holmes, 
fixing  his.  liability  as  a  stockholder  of  said 
company  at  the  simi  of  $31,620,  with  interest 
from  August  1,  1898.  Kxecution  having  been 
issued  on  said  decretal  Judgment,  it  was 
thereafter  returned  wholly  unsatisfied. 

The  record  sets  forth  that,  some  time  be- 
tween January,  1891,  and  April,  1894,  Holmes 
became  indtiited  to  appelant  for  $5,000  for 
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legal  services  rendered  and  to  be  rendered 
said  Holmes  In  tbe  litigation  over  the  ap- 
I>olntment  of  tbe  receiver  and  allied  proceed- 
ings, and  that,  during  the  same  interval,  the 
sold  appellant  had  loaned  said  Holmes  cer- 
tain moneys,  so  that  on  or  about  April.  1894, 
the  entire  Indebtedness  amounted  to  $20,000; 
that  In  payment  of  this  Indebtedness  said 
Holmes  In  October,  1894,  and  after  the  ap- 
pointment of  the  receiver,  transferred  to  ap- 
pellant 30  bonds  of  the  Pacific  Railway  Com- 
pany, of  the  face  value  of  $1,000  each,  pay- 
able to  bearer  on  January  1,  1920,  bearing  6 
per  cent.  Interest,  which  bonds  said  Holmes 
had  owned  since  some  time  before  the  receiv- 
er was  appointed.  Appellant  filed  his  claim 
in  this  cause  upon  said  30  bonds  July  19, 
1898.  The  master  reported  In  favor  of  al- 
lowing the  claim,  but  the  chancellor,  on  the 
hearing  on  the  master's  report,  sustained  ex- 
ceptions filed  thereto  as  to  this  claim  of  ap- 
pellant and  dismissed  tbe  claim.  The  chan- 
cellor found  that  appellant,  when  he  pur- 
chased said  bonds,  was  defending  said  Holmes 
In  this  cause,  and  knowing  that  Holmes  had 
not  paid  for  his  stock,  and  was  liable  thereon 
at  the  time  of  his  purchase,  appellant  stood 
in  no  better  position  than  Holmes  would 
stand  if  he  still  retained  and  owned  said  30 
bonds,  and  that  tbe  decree  rendered  against 
said  Holmes  upon  his  stock  liability  should 
be  set  off  against  the  claim  made  by  appel- 
lant upon  said  bonds.  The  decree  also  found 
that  all  of  the  assets  of  the  company  had 
been  collected,  and  that  they  were  only  suffi- 
cient to  pay  44%  per  cent  of  tbe  indebted- 
ness ;  that  hence  the  amount  of  said  decretal 
Judgment  against  said  Holmes  largely  ex- 
ceeded tbe  amount  due  on  said  30  bonds ;  and 
tbat  there  was  nothing  due  to  appellant  from 
said  estate. 

Nathaniel  O.  Sears  and  Edward  CL  Big- 
gins, for  appellant  Edwin  Walker  and  Jobs 
Barton  Payne,  for  appellees. 

PER  CURIAM.  Appellant  Insists  that  tb6 
decretal  Judgment  against  Holmes  on  his 
stock  liability  in  favor  of  the  creditors  can- 
not be  set  oflf  against  tbe  liability  of  tbe  cor- 
poration on  these  bonds  in  appellant's  bands, 
even  with  notice,  because  tbe  mutuality  nec- 
essary to  a  set-off,  either  in  law  or  equity, 
does  not  exist ;  that  the  txmds  in  question  are 
negotiable  Instruments,  and,  as  they  were 
purchased  for  value  by  appellant  before  ma- 
turity, he  took  them  free  from  any  set-off 
that  could  be  urged  against  the  liability  of 
Holmes  on  his  stodc.  We  have  gone  over  the 
autborlties  cited  in  the  very  exhaustive  briefs 
of  counsel,  and  would  be  inclined  to  agree 
with  these  contentions  of  appellant  if  these 
bonds  bad  been  assigned  to  him  l>efore  the 
receiver  was  appointed  by  tbe  circuit  court 
for  the  Pacific  Railway  Company.  Few  au- 
thorities have  been  cited  (and  we  have  been 
able  to  find  no  others  in  our  own  research) 
which  are  similar,  as  to  facts,  to  tbe  case 
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now  under  consideration.  The  cases  In 
wbicb  tbe  facts  are  most  nearly  similar  are 
Ex  parte  Deey,  2  Cox,  423,  and  Ex  parte 
Rogers,  Buck's  Bankruptcy  Cas.  490.  These 
decisions  are  against  the  contention  of  ap- 
pellant. 

Counsel  argue  that  tbe  decisions  In  bank- 
ruptcy matters  cannot  be  held  conclusire  In 
proceedings  not  under  tbe  bankruptcy  laws. 
While  it  is  true  they  may  not  be  conclusive, 
still  the  reasoning  in  these  cases,  not  being 
based  upon  the  special  wording  of  the  bank- 
rupt act,  must  necessarily  have  great  weight 
as  to  the  general  questions  of  law  Involved 
therein.  Appellant  practically  admits  in  bis 
brief  that.  If  Holmes  had  remained  the  own- 
er of  these  bonds  at  the  time  the  decretal 
Judgment  was  rendered  against  him,  then  a 
court  of  chancery  could  compel  him  to  pay 
his  judgment  on  stockholder's  liability  before 
It  would  allow  him  any  dividend  on  these 
t)onds.  We  have  held  that,  when  a  court  of 
equity  acquires  Jurisdiction  of  the  assets  of 
an  insolvent  corporation  for  the  purpose  of 
administering  upon  them,  It  will  administer 
them  upon  tbe  principle  that  equality  is  equi- 
ty, and  will  distribute  such  assets  ratably 
among  all  tbe  creditors,  having  In  mind  the 
legal  rights  and  preferences  existing  before 
the  Jurisdiction  was  acquired.  Blalr  v.  Il- 
linois Steel  Co.,  150  III.  350,  42  N.  E.  895,  31 
L.  R.  A.  269.  Tbe  rights  and  liabilities  of 
the  creditors  and  debtors  of  the  Insolvent  cor- 
poration are  fixed  and  determined  at  the  time 
of  the  appointment  of  the  receiver.  All  the 
defenses  that  could  have  been  made  against 
the  holders  of  these  bonds  at  the  time  tbe 
receiver  was  appointed  can  certainly  be  made 
against  any  one  who  purchased  them  with 
notice  after  said  receiver  had  been  appointed. 
The  bankruptcy  cases  heretofore  referred  to 
bold  that  these  defenses  can  be  made  In 
bankruptcy  cases  even  against  a  bona  fide 
purchaser  without  notice.  While  the  precise 
point  does  not  seem  to  have  been  decided  by 
any  of  the  courts  of  this  country,  the  follow- 
ing decisions,  which  are  the  most  nearly  In 
point  of  any  called  to  our  attention,  are  clear- 
ly against  appellant's  position :  Colt  v. 
Brown,  78  Mass.  233;  Balch  ▼.  Wilson,  25 
Minn.  299,  33  Am.  Rep.  467;  King  v.  Arm- 
strong (Ohio)  34  N.  E.  163 ;  Richmond  v.  Irons, 
121  U.  S.  27,  7  Sup.  Ct.  788,  30  L.  Ed.  864. 
To  permit  Holmes  to  dispose  of  these  bonds 
of  tbe  insolvent  company  for  full  value  after 
tbe  receiver  had  been  appointed,  and  escape 
the  payment  of  bis  stock  liability,  while  tbe 
purchaser  of  the  bonds,  with  full  notice  of  all 
the  facts  at  the  time  of  the  purchase.  Is  p»- 
mltted  to  collect  full  dividends  on  tbe  bonds 
from  the  estate,  would  be  contrary  to  the 
fundamental  principles  of  equity  that  have 
always  been  invoked  in  the  distribution  of 
the  assets  of  an  insolvent  corporation. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  of  the  Appellate  Court  will  be 
affirmed. 

Judgment  affirmed. 


(226  ni.  ua 
SHBAHAN  T.  CITT  OF  CHICAGO. 

(Supreme  Court  of  Illinois.    Feb.  21,  1907.    Be- 
bearing  Denied  April  4,  1907.) 

MUNICIPAI.       CORPOBATIONS    —    OrrxcERS    — 
Cl/AIMS— AUTHOBITY  TO   APPBOVE. 

Under  Cbicaco  Municipal  Code,  establish- 
ing a  department  of  law  with  a  corporatioD 
counsel,  and  a  department  of  public  worki,  em- 
bracing a  superintendent  of  special  assessments, 
having  special  charge  of  the  making  of  special 
assessments,  subject  to  the  direction  of  the  cor- 
poration counsel,  and  a  commissioner  of  public 
worlds  having  the  charge  of  public  improvements 
and  special  assessments,  with  authority  to  di- 
rect all  expenditures  made  by  the  department, 
etc.,  the  superintendent  of  special  assessments 
who,  as  notary  public,  administers  oaths  to 
commissioners  in  assessment  procoi^dings,  and 
to  employes  serving  notice  therein,  does  work 
tmder  tbe  department  of  public  works  and  the 
corporation  counsel  has  no  authority  to  direct 
payment  for  the  administering  of  such  oaths, 
and  bis  approval  of  the  superintendent's  account 
for  such  services  does  not  make  the  city  liable 
therefor  as  on  an  account  stated  within  the 
statute  of  limitations. 

Appeal  from  Branch  Appellate  Court,  First 
District. 

Action  by  John  Sheahan  against  the  dty  of 
Chicago.  From  a  Judgment  of  the  Appellate 
Court,  affirming  a  judgment  for  defendant 
plaintiff   appeaia      Affirmed. 

Peck,  Miller  &  Starr  and  Clarence  N.  Good- 
win, for  appellant  William  D.  Barge  (James 
Hamilton  Lewis,  Corp.  Counsel,  of  counsel), 
for  appellee. 

FARMER,  3.  Appellant  was  superintend- 
ent of  special  assessments  In  the  department 
of  public  works  in  the  city  of  Chicago  from 
April,  1891,  to  the  spring  of  1895.  During 
that  period  be  was  also  a  notary  public.  As 
such  notary  public,  during  his  term  of  office, 
he  administered  oaths  to  commlsslonos  and 
to  other  persons  to  affidavits  required  io 
special  assessm^it  proceedings.  For  such 
oaths  as  were  administered  during  office 
hours  he  claims  to  have  made  no  charge 
against  the  city  of  Chicago.  Section  1662  of 
the  Code  of  the  dty  of  Chicago  established 
the  office  hours  for  the  officers  of  said  city  at 
from  9  o'clock  in  the  forenoon  to  4  o'clock  in 
the  afternoon.  Appellant  claims  that  before 
the  hour  of  9  o'clock  In  the  morning  and  aft- 
er the  hour  of  4  o'clock  In  the  afternoon,  in 
connection  with  special  assessment  proceed- 
ings, he,  as  notary  public,  administered  oaths 
as  follows: 

6730  affidavits  of  commissioners  for 
oaths  of  office,  at  26c |1,6S2  90 

6224  affidavits  of  commissioners  tor 
oaths  of  mailing  notice,  at  25c. . . .     1,566  00 

6224  affidavits  of  employees  for  oaths 
(rf  posting  notices,  at  26c 1.566  00 

$4.7»t  50 

Tills  suit  was  brouj^t  to  recofver  said  sum 
of  money.  Tbe  bill  of  particulars  filed  hy 
plaintiff  shows  tbe  first  item  is  charged  under 
date  of  November  16,  1891,  and  tlie  last  one 
March  2,  1895.     Suit  was  begun  March  2t 
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1900,  and  the  declaration  consisted  of  fonr  of 
the  common  counts,  namely:  (1)  For  labor 
and  services ;  (2)  for  work  done  and  material 
fnrnisbed;  (3)  for  balance  due  upon  account 
stated ;  and  (4)  for  money  bad  and  received. 
To  this  declaration  appellee  pleaded  the 
general  Issue  and  the  five-year  statute  of 
limitations.  To  the  latter  plea  appellant  re- 
plied that  tbe  causes  of  action  mentioned  in 
the  declaration  did  accrue  within  five  years 
next  before  tbe  commencement  of  the  suit  A 
Jury  was  waived,  and  a  trial  had  before  the 
court  by  consent  The  court  found  the  issues 
for  appellee  and  rendered  Judgment  against 
appellant  for  costs.  Prom  that  Judgment 
appellant  prosecuted  an  appeal  to  the  Appel- 
late Court,  where  the  Judgment  of  the  circuit 
court  was  affirmed,  and  appellant  prosecutes 
a  further  appeal  to  this  court 

^rr'llant's  counsel  have  filed  a  very  able 
brief  and  argument,  in  which  the  right  of  ap- 
pellant to  recover  for  the  services  rendered, 
and  the  law  upon  which  the  right  is  claimed 
to  be  based,  are  very  exhaustively  treated. 
But  we  are  of  opinion  that  even  if  appellant 
was  entitled  to  charge  and  collect  from  ap- 
pellee for  the  services  rendered,  the  statute 
of  limitations  is  a  complete  bar  to  his  right  of 
action.  Under  date  of  March  26,  1895,  ap- 
pellant presented  to  John  Mayo  Palmer,  cor- 
poration counsel  of  appellee,  a  statement  of 
his  account  for  services  rendered,  and  the 
same  was  Indorsed  "approved"  and  signed  by 
said  corporation  counsel.  It  Is  claimed  by 
appellant  this  took  tbe  case  out  of  the  opera- 
tion of  the  statute  of  limitations  and  there- 
after appellee  was  liable  on  an  account  stat- 
ed. It  does  not  api)ear  the  claim  was  ever 
presented  for  payment  or  approval  to  any 
other  parson  or  official  of  any  other  depart- 
ment of  the  city  government  than  the  corpo- 
ration counsel.  Whether  this  act  had  the 
effect  contended  for  depends  upon  whether 
the  corporation  counsel  had  authority  to  bind 
the  city  in  that  regard.  Appellant  relies  for 
such  authority  in  the  corporation  counsel  up- 
on certain  sections  of  the  Municipal  Code. 
Section  652,  which  establishes  the  department 
of  law  as  one  of  the  departments  of  govern- 
ment of  appellee,  provides  that  it  shall  em- 
brace a  corporation  counsel,  city  attorney, 
prosecntlng  attorney,  and  such  assistants  and 
clerks  as  the  city  council  may  by  ordinance 
establish.  Section  653  creates  the  office  of 
corporation  counsel,  provides  that  he  sliall  be 
the  head  of  the  law  department  and  fixes  bis 
term  of  office.  Section  657  makes  It  the  duty  of 
tbe  coriK)ration  counsel,  with  the  assistance  of 
the  city  attorney  and  prosecuting  attorney,  to 
conduct  all  law  business  of  the  city.  Sec- 
tion 609  gives  the  superintendent  of  special 
assessments  "special  charge  of  all  proceedings 
c-onnccted  with  tbe  making  of  special  assess- 
ments, subject  to  the  direction  of  the  corpo- 
ration counsel."  Appellant's  contention  is 
that  the  corporation  counsel,  as  chief  law  of- 
ficer of  the  city,  was  charged  with  the  super- 
intendence of  all  its  law  business;   that  tbe 


taking  and  filing  of  tbe  affidavits  by  appellant 
were  essential  to  the  prosecution  of  special 
assessment  proceedings,  and  that  the  corpora- 
tion counsel  was  clothed  with  authority  to 
bind  the  eity  to  pay  appellant  for  bis  services. 
Other  sections  of  said  Municipal  Code  were 
introduced  in  evidence  by  appellee.  Section 
551  establishes  the  department  of  public 
works,  and  provides  that  it  shall  embrace  the 
commissioner  of  public  works,  a  secretary  to 
said  commissioner,  the  city  engineer,  super- 
intendent of  special  assessments,  and  such 
other  assistants  and  employes  as  the  city 
council  may  by  ordinance  provide.  Section 
652  creates  the  office  of  commissioner  of  pub- 
lic works,  gives  him  the  control  and  manage- 
ment of  all  things  pertaining  to  said  depart- 
ment, and,  with  the  consent  of  the  mayor,  the 
right  to  appoint  and  remove  all  subordinate 
officers  of  his  department  Section  557  gives 
the  commissioner  of  public  works  charge  of 
all  public  improvements  in  said  city  and  of 
ail  special  assessments.  Section  559  gives  the 
oommissioner  of  public  works  authority  to 
control  and  direct  all  expenditures  made  by 
said  department  and  makes  it  his  duty  to 
sign  and  draw  requisitions  upon  the  comptrol- 
ler for  all  bills  and  accounts  which  in  his 
judgment  are  correct  Section  561  provides 
that  all  money  payable  by  the  city  for  work 
done  or  supplies  furnished,  by  contract  or 
otherwise,  under  the  department  of  public 
worlcs,  shall  be  paid  by  the  comptroller  upon 
the  requisition  of  the  commissioner  of  public 
works.  Section  566  provides  that  no  contract 
shall  be  made  for  any  work  or  supplies  relat- 
ing to  matters  within  tbe  cognizance  of  the 
departm«it  of  public  woi^s  unless  authorized 
by  tbe  city  council,  except  where  the  work 
or  supplies  are  necessary  and  the  cost  there- 
of Bhall  not  exceed  in  any  one  case  $500.  In 
sncb  case  the  commissioner  of  public  works 
may  cause  the  same  to  be  done  or  furnished 
under  tbe  supervision  of  the  appropriate  of- 
ficer of  the  department  But  no  such  ex- 
penditure shall  be  made  without  the  written 
order  of  the  commissioner  of  public  works^ 
These  are  not  all  the  provisions  relating  to 
the  department  of  public  works,  but  are,  we 
think,  the  most  material  portions  necessary 
to  a  determination  of  the  question  involved. 
It  seems  clear  to  us  from  these  provisions 
of  the  Municipal  Code  that  appellant  in  per- 
forming the  work  for  which  be  seeks  to  re- 
cover in  this  suit,  was  not  acting  under  or 
subject  to  the  authority  of  the  corporation 
counsel  or  of  tbe  law  department  While  it 
was  necessary  that  oaths  should  be  adminis- 
tered to  the  commissioners  appointed  by  the 
county  court  in  special  assessment  proceed- 
ings, and  to  employes  serving  notices  in  such 
proceedings,  the  Municipal  Code  appears  to 
have  committed  that  duty  to  the  department 
of  public  works  and  not  to  tbe  department  of 
law,  to  which  was  committed  the  "conduct  of 
all  the  law  business  of  the  city."  Appellant 
testified  that  during  all  bis  term  as  superin- 
tendent of  special  assessments,  petition  for 
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special  assessments  were  prepared  tmder  his 
charge  and  signed  by  the  corporation  counsel. 
There  is  no  evidence  that  In  administering 
oaths  to  commissioners  and  others  appellant 
was  acting  at  the  suggestion  or  under  the  di- 
rection of  the  law  department.  On  the  con- 
trary, the  evldenoe  shows  that  In  administer- 
ing oaths  he  was  doing  that  which  came  witli- 
in  the  jurisdiction  of  the  department  of  pub- 
lic works  to  have  performed.  We  are  not  to 
be  understood  as  saying  that  if  the  law  de- 
partment procured  oaths  to  be  administered 
of  the  character  appellant  seeks  to  recover 
for,  by  a  notary  public  having  no  connection 
with  that  duty,  appellee  would  not  l>e  liable 
for  the  fees  for  administering  sncb  oaths. 
But  where,  aa  in  this  case,  the  work  was  done 
or  procured  to  be  done  by  the  department  of 
public  works,  to  which  department  this  duty 
was  specially  committed  by  the  Municipal 
Ck)de,  the  corporation  counsel  would  have  no 
authority  to  direct  payment  for  such  services, 
and  Us  approval,  therefore,  of  appellant's 
claim  was  ineffective  to  take  It  out  of  the 
statute  of  limitations. 

The  Judgment  of  the  Appellate  Court  Is  af- 
firmed. 

Judgment  affirmed. 


iix  111.  an 

PHELPS  T.  NAZWORTHY. 

(Supreme  Court  of  Illinois.    Feb.  21,  1907. 
Rehearing  Denied  April  4,  1907.) 

1.  EIJKOtMEIlT— TlTLX    OF    PlAINTIIT— QUABD- 

lAN's  Deed. 

A  guardian's  deed  is  fassufficient  to  inpport 
an  action  of  ejectment,  in  the  absence  of  evi- 
dence that  the  sale  was  mad0  under,  and  con- 
firmed by,  an  order  of  court. 

2.  Vendor  and  Pubohasbb— Bora  Fide  Pcb- 

CUASBB. 

Wliere  a  guardian  sells  certain  lota,  and 
gives  a  deed  which  omits  one  of  them,  and 
afterwards,  for  purposes  of  correction,  give*  a 
deed  of  such  lot,  which  is  not  recorded  till 
after  the  ward,  the  record  owner  of  gach  lot, 
comes  of  age,  and  gives  a  deed  thereof,  such 
second  deed  of  the  guardian,  not  recorded  till 
after  the  grantee'  of  the  ward  was  in  possession, 
will  not  prevail  in  ejectment,  against  the  gran- 
tee of  the  ward,  not  shown  to  have  had  actual 
or  constructive  notice  of  tlie  omission  from  the 
guardian's  first  deed. 

3.  Ejectment— Fba'DD  as  Defense. 

Fraud  which  vitiates  ail  acts,  and  Is  cog- 
nizable in  a  court  of  law,  as  well  as  a  coart  of 
equity,  may  b«  shown  by  defendant  in  eject- 
ment to  have  l>een  perp«rtrated  by  a  guardian 
on  his  ward  in  the  giving  of  the  deeds  under 
which  plaintiff  claims. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17.  Ejectkient,  f  109.] 

4.  Evidence— Competenot—Neoativb  Tisti- 
ifOKY- Deeds. 

Where,  in  ejectment,  it  is  claimed  that  a 
guardian's  deed  was  made  for  the  purpose  of 
defraading  bis  ward,  and  that  J.,  the  grantee 
named,  was  a  fictitious  person,  and  the  guard- 
ian testifies  that  J.  lived  in  a  certain  county 
and  township,  persons  well  acauainted  with  the 
inhabitants  thereof  may  testify  that  no  one 
by  that  name  ever  lived  there. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  20,  Evidence,  i  437.1 


S.  EjEOniEIfT— EVIDERCE— lOEHTITT  OV  PBOP- 
KBTY. 

A  deed  describing  the  premises  conveyed 
as  commencing  at  the  northwest  comer  of  lot 
10.  block  14,  C's  addition,  running  sooth  100 
feet  tlience  east  loO  feet  thence  north  100  feet 
thence  west  150  feet,  is  insufficient  to  snstain 
ejectment  for  lots  11  and  12  of  said  block,  in 
the  absence  of  proof  that  they  are  included  in 
the  description  of  the  deed. 

Error  to  Circuit  Court,  Moultrie  County; 
Paul  McWllilams,  Judge. 

Action  by  Ruth  A.  Phelps  against  Wil- 
liam T.  Nazwortby.  Judgment  for  defendant 
Plaintiff  brings  error.    Affirmed. 

B.  M.  Peadro  and  W.  K.  Whitfield,  roc 
plaintiff  in  error.  E.  J.  Miller  and  F.  J. 
Thompson,  tor  defendant  in  error. 

HAND,  J.  This  was  an  action  of  eject- 
ment commenced  in  the  circuit  court  of 
Moultrie  county  by  Ruth  A.  Phelps,  against 
William  T.  Nazworthy,  to  recover  the  pos- 
session of  lots  S  and  8  in  block  8.  and  iota 
11  atfd  12  in  block  14,  in  Camfleld's  Railroad 
addition  to  the  town  (now  city)  of  Sullivan, 
Illinois.  The  declaration  was  In  the  usual 
form  in  an  action  of  ejectment  aud  the  de- 
fendant filed  the  general  issue  and  a  plea 
denying  that  any  demand  had  been  made 
upon  him  for  the  possession  of  the  premiaes 
prior  to  the  time  the  suit  was  Instituted 
The  trial  resulted  In  a  verdict  and  Judgment 
in  fftvor  of  the  defendant  and  the  plaintiff 
has  sued  out  a  writ  of  error  from  tbis  court 
to  reverse  said  Judgment 

Three  reasons  are  urged  in  this  court  as 
grounds  of  reversal;  First,  that  the  verdict 
was  contrary  to  and  not  sivported  by  the 
evidence ;  second,  that  the  court  erred  in  the 
admission  of  evidence;  and  third,  that  the 
court  erred  in  giving  to  the  Jury  certain  in- 
structions offered  upon  behalf  of  the  defend- 
ant, and  in  refusing  one  instruction  offered 
upon  behalf  of  the  plaintllt. 

The  plaintiff,  to  show  title  in  herself,  in- 
troduced in  evldenoe  page  B  of  a  record  book 
k^t  in  the  county  cteA's  office  of  said  coun- 
ty, designated  by  the  county  clerk  In  his  tes- 
timony aa  "Land  Book,  Moultrie  C>ounty," 
which  showed  the  80-acre  tract  of  land  upon 
which  the  town  (now  city)  of  Sullivan  is 
located  was  entered  August  6,  1836,  by  Jo- 
seph B.  Loose;  the  record  of  a  deed  from 
Joseph  B.  Loose  conveying  said  premises  ta> 
Alexander  Hamilton,  bearing  date  September 
21,  1841,  filed  for  record  February  14,  1873; 
the  record  of  a  deed  from  Alexander  Hami^ 
ton  and  wife  conveying  said  premises  to 
James  Camfi^d,  bearing  date  December  13, 
1860,  filed  for  record  February  14,  1873; 
the  record  of  a  plat  of  Camfleld's  Railroad 
addition  to  the  town  (now  city)  of  Sullivan, 
which  was  filed  for  record  December  24, 
1868;  the  record  of  the  will  of  James  Cam- 
field,  deceased,  which  was  admitted  to  pro- 
bate in  said  county  April  4,  1870^  by  which 
James  Camfield  gave  and  devised  to  Williain 
Grant  Camfield,  bis  minor  son,  all  tli«  real 
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estate  of  whldi  he  died  seised ;  tibe  record 
of  a  deed  from  John  H.  Baker,  gnardlan  of 
William  Grant  Camfleld,  purporting  to  con- 
vey to  J.  H.  Jones  lot  3  In  block  8,  and  lots 
11  and  12  In  block  14.  in  Camfleld's  Railroad 
addition,  etc.,  bearing  date  October  1,  1880, 
filed  for  record  November  22,  1880;  the  rec- 
ord of  a  deed  from  John  H.  Baker,  as  guard- 
Ian,  purporting  to  convey  to  J.  H.  Jones 
lot  8  of  bloa:  8,  in  Camfleld's  Railroad  addi- 
tion, etc.,  bearing  date  February  1,  1881, 
filed  for  record  August  12,  1888,  wblcdi  deed 
recited  it  was  made  to  correct  an  error  in 
the  deed  from  John  H.  Baker,  as  guardian, 
to  J.  H.  Jones,  bearing  date  October  1,  1880 ; 
the  record  of  a  deed  from  J.  H.  Jones  pur- 
porting to  convey  lots  3  and  8  of  block  8, 
and  lots  11  and  12  of  block  14,  In  Camfleld's 
Railroad  addition,  etc.,  to  L.  O.  McParker, 
bearing  date  April  12,  1880,  filed  for  record 
July  18,  1881,  acknowledged  before  John-  H. 
Baker,  as  notary  public ;  and  a  deed  from  L. 
O.  McParker  purporting  to  convey  lots  3  and  8 
of  block  8,  and  lots  11  and  12  of  blodi  14,  in 
Camfleld's  Railroad  addition,  etc,  to  Ruth 
A.  Phelps,  bearing  date  March  18,  1885,  and 
filed  for  record  April  8,  1885,  the  original 
of  which  deed  has  been  certified  by  the  trial 
court  to  this  court  for  examination  and  in- 
spection. The  plaintiff  also  introduced  in 
evidence  the  record  of  a  deed  from  Mary  B. 
Harris  purporting  to  convey  to  William 
Grant  Camfleld  a  strip  of  land  one  hundred 
feet  wide  running  across  blocks  8  and  14, 
in  Camfleld's  Railroad  addition,  etc.,  bearing 
date  October  2,  1886,  filed  for  record  October 
16,  1886 ;  also  the  record  of  a  deed  from  Wil- 
liam Grant  Camfleld  and  wife  to  John  H, 
Baker,  bearing  date  August  21,  1887,  filed 
for  record  December  7,  1887,  and  conveying 
premises  described  as  commencing  at  the 
northwest  comer  of  lot  10  block  14,  in 
Camfleld's  Railroad  addition,  etc.,  mnning 
south  100  feet;  thence  east  ISO  feet;  thence 
north  100  feet ;  thence  west  160  feet  'to  the 
place  of  beginning ;  also  the  record  of  a  deed 
from  John  H.  Baker  and  wife  to  Ruth  A. 
Phelps,  bearing  date  June  26,  1886,  filed  for 
record  June  26,  1885,  purporting  to  convey 
premises  described  as  commencing  at  the 
northwest  comer  of  lot  10  in  block  14,  in 
Camfleld's  Railroad  addition,  etc.;  thoice 
running  south  100  feet;  thence  east  150  feet; 
thence  north  100  feet:  thenoe  west  150  feet 
to  the  place  of  beginning. 

The  defendant,  to  establish  title  In  him- 
self. Introduced  in  evidence  the  record  of  a 
deed  from  William  Grant  Camfleld  and  wife 
to  himself,  bearing  date  August  4,  1888, 
filed  for  record  August  25,  1888,  conveying 
all  the  Interest  of  the  grantor  In  block  8  in 
Camfleld's  Railroad  addition,  etc.;  also  the 
record  of  a  deed  from  Patrick  Dooly  and 
wife  to  himself,  dated  March  21,  1888,  filed 
for  record  April  3,  1888,  conveying  lots  11 
and  12  in  block  14,  in  Camfleld's  Railroad 
addition,  etc. ;  and  the  record  of  a  deed  from 
William  Grant  Camfleld  and  wife  to  him- 


self, bearing  date  October  13,  1888,  filed 
for  record  December  6,  1888,  conveying 
lots  11  and  12  in  block  14,  in  Camfleld's 
Railroad  addition,  etc.  He  also  Introduced 
evidence  tending  to  show  that  he  bad  been 
in  possession  of  lots  3  and  8  in  block  8  since 
the  said  lots  were  conveyed  to  him  by  Wil- 
liam Grant  Camfleld  on  October  IS,  1888, 
and  had  t>een  in  possession  of  lots  11  and 
12  In  block  14  since  the  same  had  be^  con- 
veyed to  him  by  Patrick  Dooly,  on  March  21, 
1889,  and  that  he  had  made  valuable  im- 
provements on  the  premises  located  in  blo<^ 
8  and  14  during  the  time  he  bad  been  in 
possession  thereof,  and  that  prior  to  the 
time  he  took  possession  of  said  lots  3  and 
8  In  block  8,  and  lots  11  and  12  in  block  14, 
they  were  vacant  and  unimproved.  This 
court  has  frequently  held  that  the  plaintiff 
in  ejectment  must  recover  on  the  strength 
of  his  own  title  and  not  on  the  wealcaess  of 
his  adversary's  title.  Boyer  v.  Thomburg, 
115  111.  640,  4  N.  B.  253 ;  Terhnne  v.  Porter, 
212  lU.  685,  72  N.  E.  820. 

It  Is  conceded  by  both  parties  that  the  title 
was  in  James  Camfleld  at  the  time  of  bis 
death.  Th6  qnestlon  therefore  arises,  did 
the  plaintiff  show  tttle  In  herself  by  mesne 
conveyances  from  James  Camfleld?  The 
title  deeds  Introduced  by  the  plaintiff  show 
a  connected  chain  of  title  from  James  Cam- 
fleld to  herself,  but  It  is  said  by  the  defend- 
ant that  the  deeds  from  John  H.  Baker,  as 
guardian,  to  J.  H.  Jones  are  void,  and  that 
such  deeds  did  not  convey  titles  as  the  rec- 
ord fails  to  show  that  John  H.  Baker  made 
the  sale  In  pursuance  of  an  order  of  the  coun- 
ty court  of  Moultrie  county,  from  which 
court  he  obtained  bis  appointment,  or  that  the 
sale,  if  made  under  an  order  of  court;  was 
ever  confirmed  by  the  court  This  record 
falls  to  show  an  order  authorizing  the  sale  or 
an  order  confirming  It  In  the  early  case  of 
Young  V.  Eeogh,  11  111.  042,  which  was  an 
ajectment  suit  the  plaintiff  relied  upon  a 
guardian's  deed  to  show  title  In  himself. 
The  record  failed  to  show  that  the  guardian 
had  reported  the  sale  to  the  court  and  had  it 
confirmed  by  order  of  court  and  it  was  held 
the  guardian's  deed,  for  want  of  such  order 
of  confirmation,  did  not  transfer  the  title  of 
the  minor  to  the  purchaser.  The  doctrine 
announced  in  that  case  has  been  approved  in 
Musgrave  v.  Conover,  86  111.  374,  and  Reld  v. 
Morton.  118  111.  118,  6  N.  B.  414,  and  is  the 
settled  law  of  this  state.  We  think  It  clear, 
therefore,  that  the  plaintiff  failed  to  establish 
title  in  herself  through  said  guardian's  deeds. 

The  record  further  shows  that  lot  8  in 
block  8,  In  Camfleld's  Railroad  addition,  etc., 
was  omitted  from  the  guardian's  deed  of  Oc- 
tober 1,1880,  and  that  such  omission  was  at- 
tempted to  be  cured  by  a  second  guardian's 
deed  bearing  date  February  1,  1881.  which 
deed  included  said  lot  8.  That  deed,  how- 
ever, was  not  recorded  until  August  12,  1888, 
and  in  the  meantime,  and  on  October  13, 1888, 
the  defendant  had  obtained  title  to  said  lot 
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8  from  William  Grant  Oamfield,  wbo  was  the 
record  owner  thereof,  he  having  then  at- 
tained bis  majority,  and  was  in  possession 
of  said  lot  prior  to  the  time  when  the  guard- 
ian's second  deed  was  recorded.  There  Is 
no  proof  that  the  defendant  had  actual  no- 
tice that  said  lot  had  been  omitted  from  the 
guardian's  first  deed,  and,  as  there  is  nothing 
in  the  record  to  show  that  he  had  construct- 
ive notice  thereof,  the  guardian  was  power- 
less to  correct  said  omission  by  making  a 
second  deed,  as  against  the  defendant. 

It  is  also  charged  by  the  defendant  that  the 
guardian's  deeds  from  John  H.  Baker  to  J. 
H.  Jones,  and  the  deed  from  J.  H.  Jones  to 
L.  O.  McParker,  and  the  deed  from  L.  O.  Mc- 
Parker  to  the  plaintiff,  were  made  by  John 
H.  Baker  for  the  purpose  of  defrauding  his 
ward,  William  Grant  Camfleld,  out  of  the 
property  described  therein,  In  this:  that  said 
J.  H.  Jones  and  L.  O.  McParker  were  ficti- 
tious persons,  and  that  John  H.  Baker  fraudu- 
lentiy  pretended  to  convey  said  premises  to 
J.  H.  Jones  and  placed  the  deeds  of  record, 
and  that  he  afterwards  fraudulentiy  prepared 
a  deed  from  J.  H.  Jones  to  L.  O.  McParker, 
which  purports  to  be  acknowledged  before 
himself  as  a  notary  public,  and  bad  the  same 
recorded,  and  then  fraudulentiy  pr^mred  a 
pretended  deed  flrom  L.  O.  McParker  to  the 
plaintitf,  which  also  purports  to  be  acknowl- 
edged before  John  H.  Baker,  as  a  notary 
public,  and  delivered  it  to  the  plaintiff,  who 
is  the  sister-in-law  of  John  H.  Baker,  and 
that  John  H.  Baker  then  began  this  suit 
in  the  plaintiff's  name  for  the  recovery  of 
said  premises.  Baker  stated,  in  effect,  while 
upon  th6  witness  stand,  that  J.  H.  Jones  lived 
In  Long  Creek  township,  Macon  county,  and 
was  in  his  employ  at  the  time  the  guardian's 
deed  was  made  to  him;  that  Jones  purchased 
the  premises  without  seeing  them,  and  that, 
during  the  years  the  titie  to  the  premises 
rested  In  Jones,  be  was  the  agent  of  Jones; 
that  McParker  lived  In  Lincoln,  Neb.;  that 
as  agent  for  Jones  be  sold  the  premises  to 
himself  as  agent  for  McParker,  and  that 
be  then  handled  the  premises  as  the  agent  of 
McParker,  and  that  he  afterwards,  as  the 
agent  of  McParker,  sold  the  premises  to  him- 
self as  the  agent  of  the  plaintiff;  and  that 
he  was  the  agent  of  the  plaintiff  In  the  bring- 
ing of  this  suit  The  original  deed  from 
McParker  to  the  plaintiff  was  Introduced  In 
evidence  and  has  been  certified  by  the  trial 
c3urt  to  this  court  for  examination  and  in- 
spection. A  number  of  persons  who  lived 
In  Long  Creek  township  and  in  Macon  coun- 
ty, aud  wlio  were  well  acquainted  with  the 
inhabitiiiits  of  said  township  and  county, 
testifiotl  that  they  never  knew  a  man  by  the 
name  of  J.  H.  Jones  in  said  township  or  coun- 
ty, ami  the  deed  from  McParker  to  the  plain- 
tiff, before  us,  appears,  including  the  sig- 
nature of  L.  O.  McParker,  to  be  in  one  hand- 
writing, and  John  H.  Baker  admitted  uiion 
the  witness  stand  that  the  body  of  the  deed, 
rnd  the  acknowledgment  were  In  bis  hand- 


writing. It  has  been  held  by  this  court  that 
fraud  vitiates  all  acts,  and  Is  cognizable  in 
a  court  of  law  as  well  as  in  a  court  of  equity. 
Jamison  v.  Beaubien,  3  Scam.  113,  36  Am. 
Dec.  534;  Rogers  v.  Brent,  5  Gllmao.  573, 
50  Am.  Dec.  422;  Klrkpa trick  v.  Clark.  132 
ni.  342,  24  N.  E.  71,  8  L.  B.  A.  511,  22  Am. 
St  Rep.  631.  In  the  Jamison  Oase,  whlcb 
was  an  ejectment  suit,  it'was  held  competent 
for  the  defendant  to  show  that  a  pre-emption 
was  made  through  fraud  and  collusion.  Tbe 
court,  on  page  115  said:  "BYtiud,  it  Is  said, 
vitiates  all  acts  as  between  tlie  parties  to 
It,  nor  can  there  be  a  doubt  that  fraud  is 
cognizable  In  a  court  of  law  as  well  as  equity. 
It  is  an  admitted  principle  that  a  court  of 
law  has  concurrent  Jurisdiction  with  a  court 
of  equity  In  cases  of  fraud." 

We  are  of  the  opinion  the  court  did  not 
err  In  permitting  the  defendant  to  prove  by 
persons  well  acquainted  with  the  Inhabitants 
of  Moultrie  county,  and  especially  with  the 
inhabitants  of  Long  Creek  township,  tliat 
no  man  by  the  name  of  J.  H.  Jones  ever  lived 
In  said  township,  and  are  Impressed,  from  a 
consideration  of  all  the  evidence  In  this  rec- 
ord that  the  deeds  from  John  H.  Baker,  as 
guardian,  to  J.  H.  Jones,  and  from  3.  TL 
Jones  to  L.  O.  McParker,  and  from  L.  O.  Mc- 
Parker to  the  plaintiff,  were  fraudulent,  and 
that  the  Jury  properly  disregarded  said  deeds. 

Tbe  plamtiff,  also,  to  show  titie  in  herself, 
relies  upon  a  deed  from  William  Grant  Gam- 
field  to  John  H.  Baker,  bearing  date  August 
21,  1887,  and  a  deed  from  John  H.  Bako' 
to  herself,  bearing  date  June  25,  1895.  "nie 
premises  sought  to  be  conveyed  by  said  deeds 
were  described  as  commencing  at  the  north- 
west comer  of  lot  10  In  block  14,  in  Cam- 
field's  Railroad  addition,  etc.;  running  sontii 
100  feet;  thence  east  150  feet;  thence  north 
100  feet;  thence  west  150  feet  to  the  place  of 
beginning.  It  Is  said  by  plaintiff  tbe  forego- 
ing description  covers  lots  11  and  12  in  block 
14,  in  Camfield's  Railroad  addition,  etc.  No 
plat  of  said  addition  Is  found  in  the  aintract, 
and  there  Is  no  satisfactory  proof  found  In 
the  abstract  that  lots  11  and  12  of  said  ad- 
dition are  Included  within  the  description  by 
metes  and  bounds  found  In  said  deeds,  and 
John  H.  Baker,  In  his  testimony,  stated  that 
at  the  time  he  received  the  deed  from  Wil- 
liam Grant  Camfleld  for  the  premises  in 
block  14  he  was  In  possession  of  lots  11 
and  12  of  said  block  as  the  agent  of  J.  H. 
Jones,  and  that  he,  as  guardian,  bad  previ- 
ously conveyed  said  premises  to  jMies,  and 
that  his  deed  from  Camfleld  was  only  tai- 
tended  as  a  release  of  Camfield's  rights  in  tbe 
old  right  of  way  across  said  block,  known 
as  the  "Toledo  &  Thomtown  Railroad  right 
of  way,"  and  that  It  was  impossible  to  get 
a  correct  description  of  tbe  right  of  way, 
and  for  that  reason  the  deeds  were  drawn 
by  metes  and  bounds,  and  that  tbe  deeds 
were  not  Intended  to  convey  said  lots  but 
were  only  Intended  to  convey  said  right  of 
way. 
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We  have  examined  the  Instructions  given 
on  behalf  of  tlie  defendant  and  tbe  one  re- 
fused offered  by  the  plaintiff,  and,  in  view 
of  the  fact  that  the  plaintiff  failed  to  show 
title  in  herself  by  the  title  papers  Intro- 
duced in  evidence,  we  are  of  tbe  opinion  tbe 
court  committed  no  reversible  error  In  the 
giving  or  refusing  of  instructions,  as  the 
jury,  upon  the  proofs  offered,  could  not  have 
done  otherwise  than  have  found  the  Issues 
for  the  defendant. 

Finding  no  reversible  error  in  this  record, 
tbe  Judgment  of  the  circuit  court  vrill  be  af- 
firmed. 

Judgment  affirmed. 


(226  III.   275) 

HEPLER  et  al.  v.  PEOPLE  ex  reL 
WETZ  et  al. 

(Supreme  Court  of  Illinois.    Feb.  21.  1907. 
Rehearing  Denied  April  11,  1907.) 

1.  Pleadikq— Deuubbeb  to  Pijca— Effect  of 
P1.EADIN0  Over. 

Where,  in  quo  warranto,  plaintiff  demurred 
to  the  plea  of  defendant  to  the  information, 
and,  on  the  overmlin);  of  the  demnrrer,  replied 
to  the  idea,  such  pleading  over  admitted  the 
sufficiency  of  the  plea  in  law. 

2.  Quo  Wabbanto— Matebiai:  Facts  Not  De- 
nied—Effect. 

Material  facta  set  oat  in  a  plesa  in  quo 
warranto,  not  specifically  traversed  by  the  rep- 
lications or  some  one  of  them,  will  be  deemed 
admitted. 

3.  DBAINS— DBAinAOK  CoionssioN— Recobo 
OF  Pbockbdinos— I<B0AI.1Tr  OF  Recobd. 

2  Starr  &  C.  Ann.  St.  1896,  c.  42,  par.  106, 
provides  that  the  clerk  of  tbe  town  shall  l>e 
the  clerk  of  the  drainage  commissioners  of 
his  town,  and  that  he  shall  be  the  custodian  of 
all  records  pertaining  to  drainage  matters,  and 
shall  keep  a  boolc  in  which  he  shall  record  the 
proceedings  of  the  commissioners  and  enter 
therein  all  the  orders  and  findings  of  the  com- 
missioners. In  keeping  such  lx>ok  of  records 
pencil  notes  of  the  proceedings  of  the  board 
were  first  made  at  the  meeting,  and  afterwards 
were  turned  over  to  the  attorney  for  the  drain- 
age district,  who  wrote  out  the  formal  orders 
and  proceedings  on  a  typewriter,  on  legal  cap 
paper,  and  these  copies  were  pasted  in  the 
record  bo<dc  after  being  signed  by  the  clerk. 
Held,  that  this  method  of  keeping  the  book  of 
records  mrt  the  requirements  of  paragraph  106. 

4.  Same— KsTABUsnMENT  of  Drainage  Dia- 
TBicr  —  Notice  —  Cobbeotion  of  Cebtifi- 
OAxe. 

Where,  in  proceedings  to  organize  a  drain- 
age district,  the  derk  errs  in  certifying  the  date 
on  which  be  posted  the  notices  of  the  hearing 
of  the  petition,  he  may  corrcKt  the  certificate 
to  make  it  conform  to  the  facta,  even  if  he  has 
the  power  under  the  statute  to  make  such  a 
certificate  as  would  be  competent  evidence  of 
the  postinj;  of  tbe  notices. 
B.  Same— Evidence  of  Pobtino  Notices. 

The  certificate  of  tlie  clerk  of  tlie  drainage 
commissioners  as  to  the  time  and  place  of  post- 
ing notices  of  the  bearing  of  the  petition  for  tbe 
establishment  of  tbe  district,  if  proper  at  all 
as  evidence  of  the  posting,  is  not  the  only  evi- 
dence that  the  court  can  hear  as  to  where  and 
when  the  notices  were  posted. 
6.  Appeal  —  Review  —  Estoppei.  to  Auxgb 
Error. 

Where,  in  quo  warranto  to  test  the  right 
of  defendants  to  exercise  the  office  of  drain- 
age commissioners,  the  clerk  of  the  commission- 


ers, upon  relator's  objection,  was  not  permitted 
to  testify  where  be  posted  tbe  notices  of  the 
hearing  of  the  petition,  relator  cannot  urge  the 
point  that  the  evidence  fails  to  show  that  the 
notices  were  posted  "in  or  near"  the  drainage 
district. 

Appeal  from  Circuit  Court,  Livingston 
County;  George  W.  Patton,  Judge. 

Information  in  the  nature  of  quo  warranto 
by  the  people  on  the  relation  of  Leonard 
Wetz  and  another  against  C.  A.  Hepler  and 
others.  Prom  a  Judgment  for  plaintiffs,  de- 
fendants appeal.    Reversed  and  remanded. 

This  Is  an  Information  In  the  nature  of 
quo  warranto  commenced  by  tbe  state's  at- 
torney of  Livingston  county,  on  tbe  relation 
of  Leonard  Wetz  and  Frank  Reed,  against 
C.  A.  Hepler  and  George  Brown,  of  Reading 
township.  In  Livingston  county,  and  Patrick 
Healey,  of  Osage  township,  in  La  Salle  coun- 
ty, charging  that  tbe  defendants  are  unlaw- 
fully acting  as  drainage  commissioners  of  an 
alleged  drainage  district  known  as  "Union 
District  No.  1,"  and  are  assuming  to  exer- 
cise cori)orate  powers  In  the  name  of  said 
drainage  district  Tbe  Information  charged 
that  the  district  had  not  been  legally  organiz- 
ed. Defendants  filed  a  plea  to  tbe  informa- 
tion, to  which  a  demurrer  was  sustained,  and 
thereupon  filed  an  amended  plea,  which  recit- 
ed all  the  steps  that  had  been  taken  in  the 
organization  of  the  district,  setting  out  in  de- 
tail copies  of  all  the  various  papers  filed  and 
orders  entered,  which  upon  their  face  show  a 
compliance  with  every  requirement  of  the 
statute  In  relation  to  tbe  formation  of  a 
union  drainage  district  A  demurrer  was 
overruled  to  the  amended  plea,  and  plaintiffs 
filed  four  special  replications.  A  demurrer 
was  sustained  to  the  second,  and  overruled 
as  to  the  first  third,  and  fourth.  Plaintiffs 
subsequently  filed  three  additional  replica- 
tions, designated  as  "second,"  "third,"  and 
"fourth"  additional  replications.  A  demurrer 
was  sustained  to  the  third  and  fourth  ad- 
ditional replications,  and  overruled  as  to 
tbe  second.  The  replications  on  which  Is- 
sue was  Joined  and  upon  which  the  trial 
was  bad  are  as  follows : 

"(1)  The  said  plaintiffs,  as  to  all  of  the 
pleas  filed  herein,  say  that  the  said  commis- 
sioners did  not  on  the  26th  day  of  August, 
1904,  find  the  matters  and  things  as  in  said 
plea  alleged,  and  did  not  then  and  there  re- 
duce their  findings  to  writing  and  file  the 
same  with  tbe  clerk  to  be  filed  with  the 
papers  In  the  case;  and  of  this  tbe  said 
plaintiffs  put  themselves  npon  the  country." 

"(3)  The  said  plaintiffs,  further  replying  to 
said  plea  of  tbe  defendants  filed  herein,  say 
that  at  the  meeting  of  the  said  commission- 
ers on  September  13,  1904,  the  said  com- 
missioners did  not  make  the  findings  as  al- 
leged in  said  plea,  and  did  not  then  and 
there  put  said  findings  In  writing  and  sign 
the  same  and  there  file  the  same  with  tbe 
said  clerk,  and  the  said  clerk  did  not  then 
and  there  enter  the  same  upon  the  records; 
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and  of  this  the  plaintiffs  pnt  themselves  up- 
on the  country." 

"(4)  And  the  said  plaintiffs,  as  to.  the  pleas 
of  the  defendants  filed  herein,  say  that  the 
said  Joseph  Bradley,  as  clerk  of  said  com- 
missioners, did  not,  In  fact,  keep  a  drainage 
record,  as  Is  required  of  him  by  law;  that 
the  book  which  Is  claimed  to  be  a  drainage 
record  of  the  said  alleged  Union  Drainage 
District  No.  1  of  Reading  township,  Living- 
ston county,  IIL,  and  Osage  township.  La 
Sall^  county.  111.,  was  not  and  never  lias  been 
in  the  custody  of  said  clerk,  Joseph  Brad- 
ley, at  the  time  the  said  district  is  claimed 
to  have  been  organized  by  said  commission- 
ers; that  a  majority  of  the  entries  made 
In  said  book  were  not  made  by  said  clerk; 
that  the  said  record  is  not  a  true  record  of 
the  orders  and  findings  of  the  commissioners 
made  by  the  clerk  and  entered  by  him,  as  is 
required  by  law,  but  that  it  is  a  fraudulent 
one,  made  up  and  prepared  by  the  attorney 
for  said  commissioners  or  by  some  other 
person  under  the  Instruction  of  said  attor- 
ney; that  said  book  was  not  in  the  custody 
of  said  derk  and  never  has  been  until  long 
after  the  time  when  the  said  drainage  dis- 
trict Is  claimed  to  have  been  organized ;  that 
the  alleged  orders  and  findings  of  the  com- 
missioners were  made  up  of  typewritten 
sheets  and  pasted  in  said  book  before  the 
said  book  came  Into  the  hands  of  said  clerk ; 
that  some  of  the  entries  in  said  book  have 
been  changed  and  altered  since  the  com- 
mencement of  this  suit,  so  that  the  same  does 
not  appear  now  as  it  did  when  this  proceed- 
ing was  begun,  without  this:  that  the  clerk 
did  not,  as  alleged  In  said  plea,  enter  at 
length  all  of  the  orders  and  findings  of  said 
commissioners  In  a  well-bound  book  kept  by 
him  and  known  as  the  drainage  record,  all 
of  which  said  plaintiffs  are  ready  to  verify 
and  wherefore  they  pray  Jud^att" 

Second  additional  plea:  "The  plaintiff 
herein,  by  leave  of  court  first  obtained,  for 
further  and  additional  replication  to  the  plea 
of  the  defendants  herein,  say  that  Joseph 
Bradley,  the  alleged  clerk,  did  not  on  August 
18,  1904,  post  typewritten  notices  in  three 
public  places  in  said  alleged  proposed  drain- 
age district,  stating  that  a  meeting  would  be 
held  in  his  office  in  Ancona,  In  said  Reading 
township,  on  the  2eth  day  of  August,  A.  D. 
1904,  at  1  o'clock  p.  m„  for  the  purpose  of 
considering  said  petition  and  the  organization 
of  said  drainage  district,  and  did  not  on  the 
same  date  file  a  copy  thereof  in  his  office 
as  in  said  plea  alleged ;  and  of  this  the  said 
plaintiffs  put  themselves  upon  the  country." 

A  Jury  was  Impaneled  to  try  these  issues, 
and  at  the  close  of  defendants'  evidence  the 
court  directed  a  verdict  of  guilty,  upon  which 
judgment  of  ouster  was  rendered  and  a  nom- 
inal fine  assessed  against  the  defendants, 
from  which  defendants  have  prosecuted  this 
appeal  for  the  purpose  of  securing  a  reversal 
of  said  Judgment. 


Paul  R.  Chubbuck  and  A.  C.  Norton,  for 
appellants.  A.  C.  Ball,  State's  Atty.,  Gny 
L.  Louderback,  U.  W.  Louderback,  and  R.  S. 
McIIduff,  for  appellees. 

VICICE'RS,  J.  (after  stating  the  factsJ. 
Appellees  having  filed  replications  to  the 
amended  plea  after  a  demurrer  thereto  bad 
been  overruled,  the  sufficiency  of  the  plea 
stands  admitted  upon  the  record.  Feck  t. 
Boggess,  1  Scam.  281;  People  ex  rel.  t.  Gary, 
19C  IIL  310,  63  N.  E.  740.  None  of  tbe  repli- 
cations purported  to  reply  to  all  the  facts 
set  up  in  the  plea,  nor  do  all  of  the  replica- 
tions, when  considered  together,  put  In  issue 
every  material  fact  set  up  in  tbe  plea.  All 
material  facts  set  out  in  tbe  plea  and  not 
specifically  traversed  by  tbe  replications,  or 
some  one  of  them,  are  admitted,  and  appel- 
lants were  not  required  to  offer  proof  in  sup- 
port of  such  undented  averments.  Launtz  v. 
People,  113  111.  137,  55  Am.  Rep.  405.  The 
questions  arising  on  the  record  require  a  con- 
sideration of  the  rulings  of  the  trial  court  in 
sustaining  objections  to  defendants'  evidence 
and  in  directing  a  verdict  of  guilty. 
'  Appellants  introduced  the  clerk  of  Readlni 
township  to  identify  the  book  of  records  of 
the  drainage  district,  and  then  offered  the 
book  itself.  7^6  book  was  objected  to  and  a 
large  number  of  special  objections  pointed 
out.  The  objections  were  in  the  main  sus- 
tained, and  this  ruling  is  assigned  as  error. 
It  will  not  be  necessary  to  examine  these  ob- 
jections in  detail.  Many  of  them  were  friv- 
olous and  all  of  them  were  more  technical 
than  substantial.  It  appears  from  tbe  evi- 
dence of  the  clerk  and  an  examination  of  tbe 
original  book,  which  has  been  certified  to 
this  court  for  Inspection,  -that  the  method 
pursued  In  keeping  the  book  of  records  was 
to  make  pencil  notes  of  the  proceedings  of  tbe 
board  at  the  time  a  meeting  was  being  held, 
and  afterwards  these  original  notes  were 
turned  over  to  the  attorney  for  the  drainage 
district,  who  wrote  out  the  formal  orders  and 
proceedings  on  a  typewriter,  on  legal  cap  pa- 
per, and  that  these  typewritten  copies  were 
pasted  In  the  record  book  after  being  signed 
by  the  clerk.  The  clerk  testified  that  he  per- 
sonally pasted  the  sheets  In  the  book  or  was 
present  and  assisted  the  attorney  In  doing  so, 
and  that  the  attorney  did  nothing  In  connec- 
tion with  the  making  up  or  keeping  of  tho 
record  except  at  the  request  of  the  clerk.  It 
Is  strenuously  contended  by  appellees  that  this 
method  of  keeping  the  record  is  not  a  com- 
pliance with  the  statute,  and  the  court  below 
sustained  this  contention.  In  this  the  trial 
court  erred.  It  is  true,  the  statute  provides 
that  the  clerk  of  the  town  shall  be  the  clerk 
of  the  drainage  commissioners  of  his  town, 
and  that  he  shall  be  the  custodian  of  al! 
papers  and  records  pertaining  to  drainage 
matters  In  his  town,  and  shall  keep  a  well- 
bound  book,  to  be  known  as  the  "Drainage 
Record,"  in  which  be  shall  record  the  pro- 
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ceedtngs  of  the  commiasloners  and  oiter  at 
length  therein  all  the  orders  and  flndlnga  of 
the  commissioners  pertaining  to  the  subject 
of  drainage.  2  Starr  &  C.  Ann.  St.  1896.  i 
2,  p.  1637,  c.  42.  We  are  not  prepared  to 
say  that  there  Is  any  langnage  In  this  stat- 
ute that  Implies  that  the  clerk  must  with  his 
own  hand  write  out  the  findings  and  orders 
of  the  commissioners  on  this  record.  The 
-essential  thing  is  that  a  record  shall  be  kept 
by  the  cleric  which  will  show  accurately  what 
findings  and  orders  were  made. ; 

We  are  constrained  to  beHeve  that  appel- 
lees have  misconceived  the  scc^e  of  the  rrai- 
edy  here  Invoked.    This  information  Is  not 
a  vrrit  of  error  sued  out  to  the  drainage  com- 
missioners to  purge  their  records  of  mere 
mistakes  and  errors.    It  Is  a  high  prerogative 
writ,  and  theoretically,  at  least,. issues  from 
the  sovereign  to  the  defendants,  calling  on 
them  to  show  by  what  right  they  assume  to 
exercise  the  powers  and  franchises  which  can 
only   proceed   from    the  sovereign.    If   the 
power  exists  and  Is  being  exercised  within 
legal  limitations,  this  must  satisfy  the  state. 
If  In  the  execution  of  powers  granted  errors 
are  committed,  the  law  affords  a  remedy  to  a 
party  who  is  injured  thereby.    In  euch  case 
the  law  Interposes  to  redress  a  private  right 
or  correct  a  private  wrong,  whereas  In  quo 
warranto  the  state  or  public  Intervenes  to  In- 
quire whether  the  person  or  body  assuming 
to  exercise  powers  and  franchises  derived 
from  the  sovereign  in  fact  has  euch  powers, 
or,  having  had   such  powers,  whether  the 
state  has  the  right  to  declare  them  forfeited 
for  non  user  or  misuser  or  other  illegal  or 
ultra  vires  conduct  amounting  to  a  serious 
violation  of  the  implied  condition  upon  which 
such  power  was  granted.    The  power  to  exer- 
-clse  an  office  or  a  franchise  may  exist  yet  In 
the  exercise  of  the  powers  errors  of  Judgment 
and  mistakes  may  be  made,  but  this  will  not 
ordinarily  Justify  a  Judgment  of  ouster  and 
a  total  denial  of  the  right  to  act  at  all.    If 
this  rule  prevailed.  It  would  be  destructive 
of  the  ends  of  government  In  creating  all 
•corporations,  public  and  private,  and  would 
-compel  all  Judicial  and  quasi  judicial  officers 
to  surrender  their  official  authority,  unless 
they  were  able  to  exercise  their  functions 
without  committing  error.    It  is  not  mere 
errors  or  irregularities  vrtth  which  this  pro- 
ceeding Is  concerned.    It  is  matters  of  sub- 
stance, rather  than  form,  which  must  govern 
fbe  decision,   except   wherein  the  law  has 
made  a  mandatory  requirement  as  to  some 
particular    form.    Whether    the    "drainage 
record"  is  written  In  longhand,  printed,  or 
typewritten,  so  long  as  it  Is  there  in  a  per- 
manent,   readable   form,   cannot   make  the 
slightest   difiterence    in    Its    adaptability    to 
serve  the  purpose  contemplated  by  the  Legis- 
lature in  requiring  such  record  to  be  kept 

We  have  been  favored  with  an  argiunent 
to  show  the  danger  of  sheets  of  paper  merely 
pasted  In  with  mucilage  becoming  detactied 
with  moisture,  and  the  facility  with  which 


one  sheet  might  be  detachod  and  another 
pasted  In  Its  place  containing  different  mat- 
ter. All  this  is  well  enough  aa  a  matter  of 
academic  discussion,  but  it  fails  to  show  any 
reason  for  a  Judgment  of  ouster  against  de- 
fendants. The  destruction  of  a  part,  or  even 
all,  of  the  records  of  a  corporation  by  acci- 
dent, could  have  no  effect  on  the  leg^al  exist- 
ence of  the  body,  and  the  fact  that  the  de- 
fendants may  have  selected  a  book  the  ma- 
terial and  binding  of  which  or  the  character 
of  entries  made  therein  were  less  likely  to 
withstand  the  ravages  of  the  elements  than 
some  other  that  might  have  been  selected  Is 
only  an  exhibition  of  a  slight  delinquency  In 
judgment  in  a  matter  about  which  they  must 
be  held  to  have  a  wide  discretion,  which  this 
court  will  not  review. 

Another  objection  pointed  out  spedfically 
to  the  record  relates  to  the  date  when  the 
clerk  certified  that  notices  were  posted.  As 
originally  written  up,  the  certificate  of  the 
clerk  stated  erroneously  that  be  posted  the 
notices  on  the  19th  day  of  August,  1904. 
The  true  date  when  he  posted  the  notices, 
was  the  18th  day  of  August.  When  the  mis- 
take was  discovered,  the  clerk  corrected  the 
certificate  to  make  it  conform  to  the  facta. 
This,  it  is  insisted,  affords  a  reason  for  re- 
jecting the  record  of  the  certificate.  In  this 
we  cannot  concur.  The  clerk  had  the  right, 
and  It  was  his  duty,  to  correct  the  record 
to  make  it  speak  the  truth.  But,  aside  from 
this,  the  certificate  of  the  clerk  is  not  the 
only  evidence  that  the  court  could  hear  on 
the  question  as  to  when  and  where  the  notices 
were  posted.  It  seems  to  be  assumed  in  the 
argument  that  the  certificate  of  the  clerk  as 
to  the  date  of  postWg  is  the  only  proof  that 
could  be  heard  on  these  questions,  and  that 
such  certificate  could  not  be  amended.  The 
statute  does  not  require  the  making  of  such 
certificate,  and.  In  the  absence  of  such  re- 
quirement, it  may  well  be  doubted  whether 
It  would  be  proper  evidence  of  the  posting 
if  objected  to  for  that  reason.  But,  however 
this  may  be,  if  the  clerk  had  the  power  to 
make  the  certificate  In  the  first  place,  and  be 
Inadvertently  wrote  the  19th  when  he  should 
have  written  the  18th,  he  had  the  right  to 
correct  It  Here,  as  elsewhere  In  the  pro- 
ceeding, substance  should  not  be  sacrificed  to 
a  shadowy  form.  The  essence  of  the  Inquiry 
was:  Were  the  notices  posted  for  the  time 
required  by  and  In  substantial  compliance 
with  the  statute?  The  uncontradicted  evi- 
dence shows,  outside  of  the  entry  in  the 
record,  that  the  notices  were  posted  on  the 
18th  of  August,  and  that  the  meeting  in  pur- 
suance thereof  was  held  on  the  26th  of  Au- 
gust, which  is  within  the  requirements  of 
the  statuta 

Appellants  offered  to  prove  by  the  clerk 
where  he  posted  the  notices,  but  upon  objec- 
tion this  evidence  was  kept  out  Appellees ' 
cannot  be  heard  to  say  that  the  evidence 
failed  to  show  that  the  notices  were  posted 
"In  or  near"  the  drainage  district,  since  by 
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the  objections  made  appellants  were  not  per- 
mitted to  make  this  proof. 

Numerous  other  objections  were  made  to 
the  record,  all  of  which  are  equally  as  un- 
substantial and  wanting  In  merit  aa  those 
discussed. 

The  plea  of  the  defendants  showed  a  clear 
right  and  title  In  defendants  to  exercise  the 
oihce  of  drainage  commissioners,  and  that 
the  district  was  properly  organized  under  the 
statute,  and  the  record  offered  In  evidence, 
which,  as  we  have  seen,  was  liept  tn  substan- 
tial compliance  with  the  statute,  was  com- 
petent as  tMidIng  to  prove  the  material  aver- 
ments of  the  plea  that  were  in  issue.  The 
trial  court,  therefore,  erred  in  excluding  this 
record  and.  tn  directing  a  verdict  of  guilty, 
for  which  the  judgment  below  must  be  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 


(22$  III.  288) 

CHICAGO  CITY  RT.  CO.  v.  FOSTER. 

(Supreme  Omrt  of  Illinoig.     Feb.  21,  1907. 
Rehearing  Denied  April  10,  1907.) 

1.  EvinicNCE  —  Opinion    EvinENCB  —  EkPEBT 
Testimony — Bodily  Condition. 

In  an  action  for  injuries,  a  physician  who 
had  examined  plaintiff,  testified  that  she  was 
suffering  from  traumatic  neurosis,  and,  after 
stating  tliat  ber  condition  resulted  from  injury 
to  the  bone,  was  aslced  "what  might  cause 
such  an  injury  as  that  to  the  spine,"  to  which 
he  replied,  "Traumatism."  Held,  that  defend- 
ant was  not  prejudiced  by  such  question  and 
answer,  as  it  would  have  been  competent  for 
plaintiff  to  have  aslced  and  obtained  an  answer 
as  to  whether  the  injuries  plaintiff  was  suffer- 
ing from  might  have  resulted  from  the  fall  she 
had  described. 

FBd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.   20,   Evidence,   §5   2312.   2313.   2305.] 

2.  TbiaI/— Ob.ti:ction8  to  Evidence. 

An  objection  "no  proper  foundation  laid, 
and  incompetent,"  to  the  testimony  of  a  medi- 
cal expert  was  a  general  objection,  insufficient 
to  preserve  for  review  a  specific  objection  to 
the  testimony. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46.  Trial,  f§  194r-210.] 

3.  Cabbiebs— iNJnsiBs    to    Passbnoebs— Ao- 
TioN— Issues  and  Proof. 

Where  a  declaration  in  an  action  for  in- 
juries to  a  passenger  alleged  that  the  car  on 
which  she  was  a  passenger  stopped  at  a  certain 
street,  evidence  that  tlie  car  stopped  on  the 
south  side  of  such  street  instead  of  on  the  north 
side,  which  was  the  usual  stopping  place,  was 
not  insufficient  to  sustain  the  declaration. 

4.  TBIAI^-lNSTBtrCTIONB— RbFBBERCE  TO  DEC- 
LARATION. 

An  instruction  to  the  effect  that  plaintiff 
was  entitled  to  recover,  if  she  had  proved  her 
case  as  alleged  in  the  declaration,  was  not  er- 
roneous, though  there  was  no  evidence  to  sus- 
tain some  of  the  counts  of  the  declaration. 

5.  Same— Interbogatories  to  Jury. 

In  an  action  for  injuries  to  a  passenger  al- 
leged to  have  been  sustained  by  ber  owing  to 
the  starting  of  the  car  while  she  was  alighting, 
it  was  proper  to  refuse  to  submit  an  interroga- 
tory as  to  whether  plaintiff  had  proved  by  a 
preponderance  of  all  the  evidence  in  the  case 
that  the  car  was  standing  still  when  she  at- 
tempted to  alight. 


6.  Appeal  —  Habulbss   Ebbob  —  Iktkbbooa- 

TOBIKB  to  Jury. 

In  an  action  for  injuries  to  a  iMissenger  al- 
leged to  have  l>een  sustained  owing  to  the  sad- 
den starting  of  the  car  while  she  was  attempt- 
ing to  alight  defendant  requested  the  snt>- 
mission  of  an  interrogatory  as  to  whether  plaip- 
tiS  liad  proved  by  a  preponderance  of  the  evi- 
dence that  the  car  waa  standing  still  when  she 
attempted  to  alight  which  interrogatory  was 
refused,  but  one  was  submitted  as  to  whether 
plaintiff  could  by  the  exercise  of  ordinary  care 
have  avoided  the  injury,  which  was  answered  in 
the  negative.  Beld,  that  such  interrogatory 
covered  in  substance  the  one  refused,  so  tliat 
defendant  waa  not  prejudiced  by  the  refusal. 

fBd.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  I  4213.] 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  Patience  Foster  against  the 
Chicago  City  Railway  Company.  From  a 
judgment  of  the  Appellate  Court,  affirming 
a  Judgment  in  favor  of  plaintiff,  defendant 
appeals.    Affirmed. 

The  following  Is  the  statement  of  facts 
made  by  the  Appellate  Court:  "Tbis  action 
was  instituted  by  appellee  to  recover  dam- 
ages 'for  personal  Injuries  claimed  to  have 
been  sustained  by  her  as  the  result  of  being 
thrown  from  one  of  appellant's  cable  trains 
upon  which  she  was  a  passenger,  near  the 
Intersection  of  State  and  Twenty-Sixth 
streets.  In  the  dty  of  Chicago,  June  27,  1902. 
State  street  Is  a  north  and  south  street  and 
Twenty-Sixth  street  intersects  It  at  right 
angles,  running  east  and  west  Spring  street 
is  an  east  and  west  street,  which  runs  into 
State  street  from  the  west,  about  124  feet 
from  curb  to  curb  south  of  Twenty-Sixth 
street;  its  eastern  terminus  being  the  west 
line  of  State  street  It  Is  claimed  that  the 
appellee  was  a  passenger  upon  a  north- 
bound train,  consisting  of  a  grip  and  one 
trailer  car;  that  she  was  riding  in  the  latter, 
and  at  some  point  between  Twenty-Sixth 
street  and  Spring  street  the  train  was  stop- 
ped in  response  to  a  signal  given  by  a  woman 
who  accompanied  her;  that  after  It  had 
stopped  appellee's  companion  alighted  safely, 
and  that  while  appellee  was  In  the  act  of 
following  her  the  train  was  started  agd  she 
was  thrown  to  the  ground.  No  question  up- 
on the  pleadings  is  urged  In  the  briefs,  and 
therefore  It  seems  unnecessary  to  state  them 
further  than  to  say  that  in  the  six  counts 
of  the  declaration  the  corporate  existence 
of  appellant  and  its  ownership  and  operation 
of  the  street  railroad  is  alleged,  and  that  it 
was  propelling  along  the  railroad  trades  on 
State  street  a  grip  car  and  a  trailer  in  a 
northerly  direction  at  and  near  Twenty- 
Sixth  street;  that  plaintiff  was  a  passenger 
for  hire  upon  one  of  the  cars,  and  that  while 
she  was  endeavoring  to  alight  from  said 
car  when  the  same  had  come  to  a  stop  to 
enable  her  to  alight  therefrom,  and  while 
plaintiff  was  In  the  exercise  of  all  due  wire 
for  her  own  safety,  appellant  so  carelesslv, 
wrongfully,  and  negligently  handled  and  man- 
aged the  car  that  the  same  was  started  ftid- 
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denly  and  withont  notice  to  her,  by  reason 
of  wblcb  she  was  thrown  upon  the  street  and 
injured,  etc.  Upon  the  trial  the  Jury  re- 
turned a  verdict  finding  appellant  gvllty, 
and  assessing  appellee's  damages  at  tbe  sum 
of  $9,000,  and  judgment  was  entered  there- 
on." All  tbe  counts  of  tbe  declaration  char- 
ged that  tbe  cars  were  stopped  at  the  time 
appellee  received  ber  injuries  while  endeav- 
oring to  alight  therefrom,  except  tbe  first 
additional  count  filed  March  3,  1903.  That 
count  charged,  in  general  terms,  that  tbe 
defendant,  by  Its  servants,  so  carelessly, 
negligently,  and  wrongfully  managed  and 
operated  its  car  on  wblcb  plaintiff  was  a  pas- 
senger, that  she  was  thereby  thrown  to  tbe 
ground  with  great  force  and  violence. 

William  J.  Hynes,  Samud  S.  Page,  and 
Watson  J.  Ferry  (Mason  B.  Starring,  of 
counsel),  for  appellant.  Brandt  ft  Hoffman, 
for  appellee. 

FARMER,  J.  (after  stating  tbe  facts).  It 
Is  first  contended  by  appellant  that  the  court 
erred  In  the  admission  of  certain  testimony. 
Tbe  chief  ground  of  this  objection  Is  tbe  tes- 
timony of  Dr.  White  as  an  expert  witness. 
Tbe  doctor  had  examined  appellee  and  testi- 
fied as  to  ber  condition.  He  stated  she  was 
suffering  from  traumatic  neturosls,  and  that 
ber  condition  was  growing  worse;  that  she 
could  not  go  about  without  crutches,  nor  do 
any  work  that  required  her  to  stand  on  her 
feet,  and  that  in  bis  opinion  her  condition 
would  continue  to  grow  worse.  After  stat- 
ing her  condition  resulted  from  an  injury 
to  the  bone,  he  was  asked,  "What  may  cause 
such  an  Injury  as  that  to  the  spine?"  and 
answered,  .over  the  objection  of  appellant, 
"Traumatism."  We  do  not  think  appelant 
was  prejudiced  by  this  question  and  answer. 
It  would  have  been  competent  for  appellee 
to  have  asked  and  the  witness  to  have  an- 
swered as  to  whether  the  injuries  appellee 
was  suffering  from  might  have  resulted  from 
tbe  fall  she  described.  Illinois  Central  Rail- 
road Co.  V.  Treat  179  III.  676,  54  N.  B.  290; 
Illinois  Central  Railroad  Co.  v.  Latimer,  128 
111.  163,  21  N.  B.  7.  If  the  question  was  tech- 
nically improper  the  error  was  harmless. 
Fnrthermore,  the  objection  made  by  the  ap- 
pellant to  this  testimony  was  InsufiBcient 
to  preserve  that  question  for  our  review. 
Tbe  objection  was,  "no  proper  foundation 
laid,  and  Incompetent"  This  was  a  gen- 
eral objection.  It  was  tbe  duty  of  tbe  ap- 
pellant to  have  made  its  objections  specific. 
A  party  cannot  make  a  general  objection  on 
tbe  trial,  and  then,  on  appeal.  Insist  upon 
specific  objections.  In  Village  of  Chats- 
worth  V.  Rowe,  166  111.  114,  46  N.  E.  763, 
It  was  contended  tbe  trial  court  erred  In  al- 
lowing a  hypothetical  question  to  be  asked 
a  physician  testifying  as  an  expert  The 
court  said  (page  117  of  1C6  III.,  page  764 
of  46  N.  E.):  "Whether  the  form  of  the  ques- 
tion was  objectionable  or  whether  it  contain- 
ed incompetent  matter  we  are  not  called  up- 


on to  determine,  as  no  snch  question  was 
raised.  Tbe  only  objection  made  to  the 
question  was  that  it  was  incompetent." 
Some  other  objections  are  made  to  the 
court's  rulings  In  the  admission  and  rejec- 
tion of  testimony,  but  we  see  no  error  In  such 
rulings  and  do  not  deem  them  of  sufficient 
importance  to  require  their  mention  or  dis- 
cussion In  detail. 

Objection  Is  made  to  the  first  and  fourtb 
instructions  given  on  behalf  of  appellee.  The 
first  was  as  follows:  "If  the  jury  believe, 
from  the  evidence,  that  the  plaintiff,  Patience 
Foster,  was  in  the  exercise  of  ordinary  care 
for  her  own  safety,  and  was  Injured  by 
the  negligence  of  the  defendant  the  Chicag* 
City  Railway  Company,  as  charged  in  the 
declaration,  then  the  jury  should  find  the 
defendant  guilty."  The  fourth  related  to  the 
measure  and  elements  of  damages,  and  told 
the  jury  what  they  should  consider  in  arriv- 
ing at  the  verdict  If  they  found,  from  the 
evidence,  the  appellant  was  guilty  of  the 
negligence  charged  in  the  declaration.  The 
objection  made  to  these  two  instructions  is, 
that  there  was  no  evidence  tending  to  prove 
tbe  negligence  charged  In  two  counts  of  the 
declaration.  One  of  these  counts,  which  was 
tbe  original  count  filed,  alleged  that  the  ap- 
pellant's car  was  stopped  at  Twenty-Stztb 
street  and  that  while  appellee  was  attempt- 
ing to  alight  therefrom,  appellant's  servants, 
without  giving  her  reasonable  time  to  do  so, 
started  the  car  before  appellee  had  gotten 
clear  of  the  footboard,  thereby  throwing  her 
to  the  ground  and  injuring  her.  The  other 
one,  tbe  third  additional  count  filed  June 
20,  1904,  charged  that  the  car  was  stopped 
near  the  corner  of  Twenty-Sixth  street,  which 
was  a  usual  stopping  place,  for  the  purpose 
of  enabling  passengers  to  alight  from  said 
cars,  and  tliat  as  appellee  was  endeavoring 
to  alight  therefrom,  appellant's  servants, 
without  warning,  started  tbe  car,  thereby 
throwing  her  suddenly  and  violently  to  tbe 
ground.  Appellee's  proof  showed  the  car 
stopped  somewhere  between  Spring  and  Twen- 
ty-Sixth streets,  which,  according  to  the  tes- 
timony of  the  appellant's  witnesses,  was  not 
a  usual  stopping  place.  Tbe  distance  be- 
tween these  two  streets  was  a  little  over  100 
feet  The  train  the  appellee  was  riding  on 
was  composed  of  a  grip  car  and  a  trailer, 
tbe  lengOi  of  the  two  being  about  45  feet 
so  that  if  tbe  train  was  stopped  as  alleged 
by  tbe  appellee,  tbe  front  of  tbe  train  must 
necessarily  have  beox  very  near  Twenty- 
Sixth  street  So  far  as  the  original  count 
is  concerned,  it  cannot  be  said  that  tbe  evi- 
dence did  not  tend  to  sustain  it  if  the  proof 
showed  the  cars  stopped  on  the  south  side 
of  Twenty-Sixth  street  instead  of  the  north 
side,  which  was  the  usual  stopping  place. 
But  even  If  there  was  no  evidence  tending 
to  support  either  one  of  these  counts.  It  Is 
not  denied  by  appellant  that  there  was  evi- 
dence- tending  to  support  other  counts  of  the 
declaration.    Instructions  to  tbe  effect  that 
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If  the  plaintiff  has  proved  his  case  as  alleged 
In  bis  declaration  the  Jary  sbonld  find  the 
defendant  guilty  have  been  frequently  sus- 
tained by  this  court  United  States  Brew- 
ing Co.  V.  Stoltenberg,  211  IlL  631.  71  N.  B. 
1081,  and  cases  there  cited.  And  Instructions 
to  the  effect  that  If  the  plaintiff  has  proved 
the  defendant's  negligence  as  charged  In  the 
declaration,  etc.,  then  the  verdict  should  be 
for  the  plaintiff,  have  always,  so  far  as  we 
know,  been  held  good.  Central  Railway  Co. 
V.  Bannister,  195  111.  48,  62  N.  B.  864. 

Appellant  relies  principally  upon  North 
Chicago  Street  Railroad  Co.  v.  Polkey,  203 
III.  225,  67  N.  B.  T93,  In  support  of  Its  posi- 
tion that  the  giving  of  Instructions  1  and  4 
was  reversible  error.  That  case  does  not  sus- 
tain appellant.  In  the  Polkey  Case,  supra, 
there  were  five  counts  in  the  declaration, 
charging  different  acts  of  negligence  as  the 
cause  of  the  Injury.  There  was  no  evidence 
that  tended  to  sustain  some  of  them.  The 
street  railroad  company  asked  the  court  to 
give  Instructions  explaining  the  issues  under 
the  counts,  but  Its  request  was  denied,  and 
the  court  held  that  having  given  for  plaintiff 
the  general  Instruction  that  if  he  had  made 
out  his  case  as  set  forth  In  the  declaration 
he  was  entitled  to  recover,  and  another  in- 
struction telling  the  jury  that  they  were  to 
try  the  issnes  under  the  averments  of  the 
declaration.  It  was  erroneous  to  refuse  de- 
fendant's Instructions  defining  and  explain- 
ing the  issues.  In  this  case  no  Instructions 
were  asked  by  appellant  defining  or  explain- 
ing the  issues  under  the  averments  of  the 
declaration  or  any  connt  thereof. 

The  question  here  Involved  was  passed  up- 
on In  Hannibal  &  St  Joseph  Railroad  Co.  v. 
Martin,  111  111.  219.  Four  objections  were 
urged  to  one  Instruction  in  that  case,  and  the 
fourth  one  was  the  same  as  the  objection 
urged  to  the  Instruction  here.  The  objection, 
as  stated  by  the  court,  was:  "And  fourth, 
the  court  should  not  have  submitted  the  ques- 
tion of  appellee's  right  to  recover,  under  the 
third  and  fourth  counts  of  the  declaration,  to 
the  Jury,  as  Is  done  by  this  instruction,  be- 
cause there  Is  no  evidence  that  the  accident 
happened  In  the  manner  therein  stated."  In 
passing  upon  this  objection  the  court  held 
that  there  was  evidence  tending  to  prove 
each  count,  but  said  (page  234  of  111  111.): 
"Ajirt  from  this,  however,  the  Instruction 
Is  general,  and  If  its  principles  are  applicable 
to  the  declaration  generally,  It  Is  sufficient 
It  was  the  privilege  of  appellant  to  call  the 
attention  of  the  Jury  to  the  different  allega- 
tions of  the  several  counts,  If  It  chose  to  do 
so,  but  it  Is  sufficient  if  the  law,  as  laid 
down  at  the  Instance  of  appellee,  Is  correct 
and  applicable  to  the  case  under  either  count." 
The  same  question  was  before  the  court  In 
Ijake  Shore  &  Michigan  Southern  Railway 
Co.  V.  Hessions,  150  111.  546,  37  N.  B.  905.  It 
was  there  said  (page  554  of  150  111.,  page  907 
of  37  N.  E.):  "It  Is  next  urged  that  the 
court  erred  In  giving  the  first  Instruction  ask- 


ed oa  behalf  of  plaintiff.  The  instmctlon 
was  as  follows:  "The  court  instructs  tbe 
Jury,  that  If  they  believe,  from  the  evidence, 
that  the  plaintiff's  Intestate,  while  exercising 
ordinary  care  to  avoid  Injury,  was  killed  bj 
the  negligence  of  defendant  as  diarged  In 
the  declaration,  then  you  can  fljjd  for  tbe 
plaintiff.'  It  is  objected  that  thereby  the 
Jury  were  left  to  consider  the  case  as  charged 
In  the  declaration,  while  there  was  no  eri- 
dence  before  the  Jury  to  prove  the  negligence 
alleged  in  one  or  more  of  tbe  counts  thereof. 
It  Is  hardly  to  be  supposed  that  the  Jnir 
would  understand  tbe  instruction  to  authorlte 
them  to  consider  negligence  <aiarged  hi  tbe 
counts  of  the  declaration  not  proved.  They 
were  to  believe,  from  the  evidence,  that  tb* 
intestate  was  killed  by  tiie  negllgoice  of  tin 
defendant  as  diarged,  and  were  expressly 
told,  in  very  many  Instructions,  that  tbe; 
must  form  their  Judgment  from  the  evidence." 
We  think  these  cases  conclusive  against  ap- 
pellant on  this  proposition. 

Appellant  asked,  and  tbe  court  refused  to 
submit  to  the  Jury,  the  following  special  In- 
terrogatory: "Has  the  plaintiff  proved,  by 
a  preponderance  of  all  the  evidence  in  the 
case,  that  the  train  in  question  was  standing 
still  at  the  time  she  attempted  to  alight 
from  the  same?'  It  is  urged  that  this  wu 
erroneous.  We  think  the  court  correctly  re- 
fused to  submit  an  Interrogatory  in  this  form. 
If  the  finding  sought  had  been  of  an  ultfanite 
fact  we  do  not  think  the  form  adopted  should 
have  been  permitted.  Moreover,  at  appel- 
lant's request  the  court  submitted  the  spedal 
Interrogatory,  "Could  the  plaintiff,  by  the 
exercise  of  ordinary  care,  have  avoided  the 
Injury?"  which  the  Jury  answered,  "No." 
This  Interrogatory  covered,  in  substance, 
what  was  involved  in  the  one  refused,  and 
appellant  was  not  prejudiced  by  its  rehKsL 
Chicago  City  Railway  Co,  v.  Taylor,  170  IlL 
49,  48  N.  K.  831. 

LasUy,  it  is  Insisted  the  Judgment  sboold 
be  reversed  on  account  of  miscondnct  on  tbe 
part  of  counsel  for  appeHee  during  the  trial 
More  of  the  brief  and  argument  oh  each  side 
is  devoted  to  a  discussion  of  this  question 
than  to  any  other  question  In  the  record,  and 
on  this  subject  we  are  sorry  to  say,  tbe 
briefs  are  not  altogether  courteous.  Bsp^ 
dally  Is  this  true  of  appellee.  Appellant 
charges  it  was  deprived  of  a  fair  and  Im- 
partial trial  by  the  misconduct  of  coonsel 
for  appellee,  while  counsel  for  appdlee  con- 
tend that  every  act  or  statement  complained 
of  was  provoked  by  the  misconduct  of  coon- 
eel  for  aj^ellant  We  have  examined  these 
charges  and  countercharges,  and  r^ret  to  say 
the  record  shows  that  the  conduct  of  connwl 
on  both  sides  was  Justly  subject  to  critlclsnt 
The  Appellate  Court  said :  "That  the  bea^ 
Ing  of  the  case  was  not  dignified  and  orderly 
Is  clearly  apparent  from  the  record.  Many 
things  occurred  during  the  trial  which  mw* 
be  condemned  as  Improper."  The  record  Jus- 
tifies this  statement  but  we  are  unable  t» 
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say  timt  the  fault  was  with  counsel  on  one 
Bide  only,  or  that  the  fanit  was  greater  on 
one  Bide  than  on  the  other.  It  was  the  dnty 
of  the  trial  court  to  have  seen  that  the  trial 
T^as  carried  on-  In  an  orderly  manner,  and 
tliat  counsel  on  both  sides  conducted  them- 
selves properly  towards  the  court,  towards 
«ach  other,  and  towards  the  witnesses.  If 
tbe  misc(»duct  of  counsel  on  one  side  bad 
prejudicially  affected  the  case  of  the  other 
side  the  trial  court  was  In  a  position  to  Icnow 
It.  Rendering  judgment  on  the  verdict  gave 
It  sanction  which  should  not  have  been  given 
It  If  it  bad  been  influenced  t>y  misconduct  of 
counsel.  The  court  was  doubtless  of  opinion 
that  under  the  circumstances  neither  side 
■was  helped  nor  injured  by  any  misconduct 
of  counsel  during  the  trial,  and  an  examina- 
tion of  this  record  leads  us  to  the  belief  that 
this  was  the  correct  view.  If  the  misconduct 
complained  of  had  been  wholly  on  one  side 
tben  a  different  CMicluslon  might  be  reached. 
It  is  also  to  be  noted  that  the  complaint  is 
not  of  any  rulings  by  the  court  Many  pas- 
sages occurred  t)6tween  counsel  about  ren 
marbs  that  had  been  made  by  one  or  the 
other  in  the  presence  ot  the  jury  during  the 
progress  of  the  trial.  Each  counsel  a  num- 
ber of  times  complained  to  the  court  of  the 
conduct  of  the  other,  and  the  court  many 
times  admonished  counsel,  but  no  rulings 
were  made  and  exceptions  taken  thereto. 

Believing  there  is  no  reversible  error  In  the 
record,  the  judgment  is  affirmed. 

Judgment  affirmed. 

(226  III.  270) 

BUTTS  et  al.  v.  PBORIA  COUNT!. 

(Supreme  Court  of  Illinois.    Feb.  21.   1907. 
ReheariuK  Denied  April  10,  1907.) 

1.  CotjNTiis  —  Actions    bt  —  Axtthobitt    of 
Solicitors. 

An  affidavit  in  support  of  a  motion  to  dia- 
miss  a  suit  by  a  county  on  the  ground  that 
the  solicitors  filing  the  bill  had  no  authority  to 
do  so,  which  averred  that  affiant  had  searched 
the  records  of  the  board  of  aapervisors  of  the 
county  from  December,  1900.  to  July,  1901, 
when  the  bill  was  filed,  and  had  found  no  au- 
thority, was  insufficient,  for  the  solicitors  might 
have  been  authorized,  prior  to  December,  1900, 
to  file  the  bill. 

2.  APPEAt   —   RbvEBSAX   —  FliOCKEDIHOB      IN 
Low  BR   COtTRT  AFTER   RZUAND. 

Where  the  Appellate  Court  on  appeal  from 
a  decree  granting  the  relief  prayed  for  in  a 
suit  by  a  county  to  enjoin  its  clerk  from,  issu- 
ing a  tax  deed  under  a  tax  sale  certificate  re- 
versed the  decree  because  it  failed  to  fix  the 
amount  which  the  county  should  pay  to  the 
certificate  holder  as  the  amount  of  his  bid  at 
the  tax  sale  and  subsequent  taxes,  and  remand- 
ed the  case  generally,  the  lower  court  might 
permit  the  filing  by  the  county  of  a  replication 
to  the  answer  denying  title  in  it  if  necessary 
to  render  proof  before  a  master  of  the  amount 
which  the  certificate  bolder  had  paid  admissible. 

3.  Samk. 

A  suit  by  a  county  to  enjoin  its  clerk  from 
issuing  a  tax  deed  under  a  tax  sale  certificate 
was  tried  on  the  bill,  answer  denying  title  in 
the  county,  a  record  of  escheat  proceedings 
by  the  county,  and  the  afiidarit  of  the  certificate 
holder.    The  Appellate  Court  reversed  the  de- 


cree granting  the  relief  prayed  for  on  the 
ground  that  it  was  necessary  to  recite  therein 
the  amount  which  should  be  paid  to  the  cer- 
tificate holder  to  reimburse  him  for  wliat  be 
had  paid  at  the  tax  sale  and  for  subsequent 
taxes.  Held  that,  when  the  case  was  redocket- 
ed  in  the  trial  court.  It  was  proper  to  hear 
proof  as  to  the  amount  which  the  certificate 
holder  bad  paid,  though  no  replication  was  filed, 
as  by  going  to  trial  in  the  first  instance  with- 
out a  replication  the  lack  of  one  was  waived. 

Appeal  from  Appellate  Court,  Second  Dis- 
trict 

BUI  by  the  county  of  Peoria  against  Lncas 
Butts,  as  county  clerk,  and  another.  From 
a  judgment  of  the  Appellate  Court  affirming 
a  decree  in  favor  of  plaintiff,  defendants  ap- 
peal.   Affirmed. 

This  was  a  bill  in  chancery  filed  In  thtr 
circuit  court  of  Peoria  county  by  the  appel- 
lee, against  the  appellants,  to  enjoin  the  ap- 
pellant Lucas  Butts,  as  county  clerk  of  Pe- 
oria county,  from  issuing  a  tax  deed  to  cer- 
tain real  estate  situated  in  said  county  to 
appellant  Michael  Harrlgan  under  a  certain 
tax  sale  certificate  issued  by  the  county  clerk 
of  said  county  and  an  affidavit  filed  by  Har- 
rlgan with  said  county  clerk,  upon  appellee 
paying  to  Harrlgan,  or  to  tlie  county  clerk 
for  his  use,  the  amount  paid  by  him  at  said 
tax  sale,  with  subsequent  taxes,  interest  and 
costs.  The  appellants  filed  answers  to  said 
bill  denying  the  appellee  was  entitled  to  the 
relief  prayed  for,  and  Harrlgan  denied  that 
the  appellee  had  title  to  said  premises.  Up- 
on the  trial  It  was  held  that  said  affidavit 
was  insufficient  to  authorize  a  tax  deed  to 
Issue  on  said  tax  certificate,  and  a  decree  was 
entered  in  accordance  with  the  prayer  of 
the  bill.  An  appeal  was  prosecuted  to  the 
Appellate  Court  for  the  Second  district,  and 
while  the  decree  was  held  to  be  correct  upon 
the  merits.  It  was  reversed  on  the  ground  it 
failed  to  fix  In  dollars  and  cents  the  amount 
which  the  appellee  should  pay  Harrlgan  as 
the  amount  of  his  bid  at  the  tax  sale,  and 
subsequent  taxes.  Interest,  and  costs,  as  a 
condition  precedent  to  the  granting  of  the 
relief  prayed  for  In' the  bill,  and  the  case 
was  remanded  to  the  circuit  court  Harrlgan 
V.  County  of  Peoria,  106  111.  App.  218.  Up- 
on the  case  being  reinstated  in  the  circuit 
court  the  appellants  made  a  motion  to  dis- 
miss the  case  upon  the  ground  that  the  solici- 
tors who  filed  the  bill  were  not  author- 
ized to  represent  the  appellee,  which  motlou 
was  overruled.  Thweupon  the  appellee  filed 
a  replication  to  the  answers  of  the  appel- 
lants, and  the  case  was  referred  to  the  mas- 
ter, who  reported  the  amount  due  to  Harrl- 
gan as  the  amount  of  his  bid  at  the  tax  sale 
and  for  Subsequent  taxes,  interest,  and  costs, 
and  objections  to  the  master's  report,  which 
wwe  renewed  as  exceptions,  having  been 
overruled  by  the  court,  a  decree  was  entered 
substantially  In  the  langrnage  of  the  first  de- 
cree, enjoining  the  appellant  Butts,  as  county 
clerk,  from  issuing  to  the  appellant  Harrl- 
gan a  deed  upon  said  tax  sale  certificate 
and  said  affidavit,  and  providing  that  the 
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appellee  pay  to  Etarrlgan  within  10  days,  to 
make  said  Injunction  effectual,  the  sum  of 
$356.40,  which  the  decree  found  had  been 
tendered  to  the  appellant  Harrigan  by  the 
appellee,  and  which  amount  he  had  refused 
to  accept,  whereupon  that  amount  was  order- 
ed deposited  with  the  county  clerk  of  said 
county,  which  the  decree  finds  had  been  ac- 
cordingly done,  and  the  Injunction  was  made 
perpetual. 

Charles  A.  Klmmel,  for  appellants.  Robert 
Scholes,  State's  Atty.,  and  Jack,  Irwin,  Jack 
&  Danforth,  for  appellee. 

HAND,  J.  (after  stating  the  facts).  It  is 
first  contended  that  the  court  erred  in  declin- 
ing to  dismiss  the  case  on  the  ground  that 
the  solicitors  who  filed  the  bill  were  without 
authority  to  represent  the  appellee  in  filing 
said  bill.  The  motion  was  based  upon  the 
affidavit  of  Harrlgan,  which  states  that  Har- 
rlgan  had  searched  the  records  of  the  board 
of  supervisors  of  Peoria  county  from  the  first 
Monday  of  December,  1900,  to,  and  including 
July  22,  1901,  the  date  when  the  bill  was 
filed,  and  was  unable  to  find  any  record  au- 
thorizing the  state's  attorney  of  said  county, 
and  thei  other  solicitors  who  signed  the  bill, 
to  institute  said  suit  or  to  act  in  any  man- 
ner for  complainant  The  state's  attorney, 
or  the  other  solicitors  in  the  case  for  appel- 
lee, may,  from  aught  that  appears  from 
said  atfidavlt,  have  been  authorized  by  appel- 
lee, prior  to  the  first  Monday  of  December, 
1900,  to  file  the  bill  for  and  on  its  behalf 
against  appellants,  which  would  have  au- 
thorized them  to  commence  the  suit  We 
think  the  circuit  court  did  not  err  In  declin- 
ing to  dismiss  the  case  for  want  of  authority 
In  the  solicitors  of  appellee  to  commence  the 
suit.  In  view  of  the  showing  made  in  sup- 
port of  said  motion. 

It  is  further  urged  that  the  court  erred  ht 
declining  to  strike  appellee's  replication  to 
appellants'  answers  from  the  files,  and  in 
referring  the  case  to  the  master  to  take 
proofs,  and  in  basing  a  decree  upon  the  mas- 
ter's finding  of  the  amount  due  the  appel- 
lant Harrlgan  for  the  amount  of  his  bid, 
subsequent  taxes,  interest,  and  costs.  When 
the  case  came  back  from  the  Appellate  Court, 
we  are  of  the  opinion  the  circuit  court 
might  in  accordance  with  the  view  express- 
ed by  the  Appellate  Court,  in  the  exercise 
of  a  sound  discretion,  as  the  cause  was  re- 
manded generally,  permit  a  replication  to  be 
filed  by  appellee  and  proof  to  be  taken  before 
the  master  to  establish  the  amount  of  taxes,  If 
any,  which  the  appellant  Harrlgan  had  paid 
subsequent  to  the  tax  sale,  in  order  that  a 
decree  might  be  entered  fixing  the  amount 
which  should  be  paid  to  Harrlgan  by  ap- 
pellee as  the  amount  of  bis  bid,  subsequent 
taxes,  interest  and  costs,  in  accordance  with 
the  view  of  the  Appellate  Court,  if  a  replica- 
tion was  necessary  to  be  filed  in  order  that 
such  proof  might  be  received  and  considered 
by  the  court 


The  title  to  the  premises  covered  by  the 
tax  sale  was  formerly  in  Addle  Oole.  She 
died  intestate.  The  county  of  Peoria  prose- 
cuted certain  proceedings  in  the  circuit  court 
of  that  county,  in  which  a -decree  was  en- 
tered declaring  the  county  of  Peoria  to  be 
the  owner  of  said  premises  by  escheat 
Pending  that  proceeding  the  premises  were 
sold  for  taxes  to  appellant  Harrlgan.  He 
failed,  however,  to  give  the  county  of  Peoria 
notice  of  the  tax  sale,  as  appears  from  his 
aflidavlt  filed  with  the  county  clerk.  In  ac- 
cordance with  the  statute,  before  the  time 
of  redemption  from  such  sale  had  expired, 
and,  as  It  appeared  the  county  of  Peoria 
had  an  Interest  in  the  premises  and  was  not 
notified  of  such  tax  sale,  in  accordance  with 
the  statute,  prior  to  the  time  when  the  peri- 
od of  redemption  expired,  it  was  held  by  the 
trial  and  by  the  appellate  courts  on  the  first 
appeal  that  for  want  of  such  notice  the  coun- 
ty clerk  was  not  authorized  by  law  to  issue 
a  deed  upon  said  tax  sale  to  Harrlgan.  On 
the  second  trial  and  upon  the  second  appeal 
to  the  Appellate  Court,  and  upon  this  ap- 
peal, the  correctness  of  the  holding  of  the 
Appellate  Court  upon  the  first  appeal  la  not 
called  in  question  by  the  appellants,  but 
their  contention  now  is  that,  as  no  replica- 
tion was  filed  prior  to  the  disposition  of  the 
case  upon  the  first  appeal  in  the  Appellate 
Court,  the  first  trial  was  had  upon  bill, 
answer,  and  exhibits,  and  that  the  case,  up- 
on being  remanded,  should  agrain  have  been 
tried  upon  the  bill,  answer,  and  exhibite. 
and  without  permitting  the  appellee  to  intro- 
duce evidence  to  show  the  amount  which 
should  be  paid  to  the  appellant  Harrlgan  In 
satisfaction  of  said  tax  sale,  subsequent  tax- 
es, interest,  and  costs,  as  a  condition  prece- 
dent to  the  Isstiing  of  an  injunction,  and 
that,  as  the  bill,  answer,  and  exhibits  fail 
to  show  such  amount  the  bill,  upon  the  case 
being  reinstated,  should  have  been  dismissed 
by  the  trial  court 

While  it  is  true  no  replication  was  original- 
ly filed,  the  case  was  tried  upon  the  bill 
and  answer  and  the  record  of  the  escheat 
proceedings  and  the  affidavit  of  Harrlgan 
filed  with  the  county  clerk  at  the  time  he 
applied  for  a  deed  under  said  tax  sale,  certi- 
fied copies  of  which  record  and  affidavit 
were  filed  with  and  attached  to  said  bllL 
The  case  was  not  therefore  tried  upon  bill 
and  answer,  and  the  parties  having  proceed- 
ed to  trial  without  a  replication  having  been 
filed,  and  the  decree  having  been  reversed 
by  the  Appellate  Court  on  the  ground  that 
It  was  necessary  to  recite  in  the  decree  the 
amount  which  should  be  paid  to  appellant 
Harrlgan  by  the  appellee  to  reimburse  him 
for  the  amount  he  had  paid  at  the  tax  sale 
and  for  subsequent  taxes  and  costs,  it  was 
proper,  when  the  case  was  redocketed  in 
the  trial  court  after  the  first  appeal  to  the 
Appellate  Court,  to  hear  proof  as  to  the 
amount  which  the  appellant  Harrlgan  had 
paid  at  the  tax  sale  and  subsequent  thereto. 
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as  a  condition  precedent  to  the  Issnlng  of  a 
Iierpetaal  Injunction  enjoining  the  Issuing  of 
a  tax  deed  upon  said  tax  sale,  even  though 
no  replication  had  been  filed,  as  by  going  to 
trial  in  the  first  Instance  without  a  replica- 
tion being  on  file  the  lack  of  a  replication 
was  waived.  Marple  t.  Scott,  41  111.  50; 
Jones  T.  Neely,  72  111.  449;  Imperial  Fire 
Ina  Co.  V.  Shlmer,  96  111.  580. 

Finding  no  reversible  error  In  this  record, 
the  judgment  of  the  Appellate  Court  will  be 
affirmed. 

Judgment  afilrmed. 


(226  111.  24X) 

KENNEDY   v.   BORAH. 

(Supreme  Coart  of  Illinois.    Feb.  21,  1907. 
Rehearing  Denied  April  11,  1907.) 

1.  Adoption— Lost  Recosds — Pboof.- 

Where  the  records  and  files  in  a  proceeding 
for  adoption  had  been  destroyed  by  fire,  it  was 
necessiary  in  order  to  establish  such  adoption, 
that  the  party  relying  thereon  prove  that  the 
petition  therefor  contained  the  necessary  requi- 
sites to  confer  jurisdiction  on  the  court;  such 
proceeding  being  purely  statutory  and  unknown 
to  the  common  law. 

2.  Evidence  —  Best    and    Secondast    Evi- 
dence—Destboyed  Records. 

Where  court  records  and  files  of  an  adoption 
proceeding  bad  been  destroyed  by  fire,  it  waa 
competent  to  prove  their  contents  by  parol. 

fEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  {f  580-694.J 

3.  AppKAXf— OBJKcnoNB  Not  Made  at  Tbial. 

On  an  issue  as  to  whether  defendant  had 
l>een  legally  adopted,  defendant  could  not  object 
for  the  first  time  on  appeal  that  parol  evidence 
as  to  the  contents  of  the  files  and  records  of 
such  proceeding,  which  had  been  destroyed  by 
fire,  was  not  admissible  until  defendant  had 
first  proved  that  she  did  not  have  a  certified 
copy  of  such  record. 

4.  Evidence  —  Best  and  Seoondabt  —  Lost 
Recobds. 

Where  defendant  claimed  title  to  certain 
property  under  an  adoption  decree  which  had 
been  destroyed  by  fire,  evidence  that  the  clerk 
of  the  court  in  which  the  proceedings  were 
had  read  over  the  decree  of  adoption  to  wit- 
ness, but  that  witness  himself  did  not  read  the 
decree,  while  inadmissible  to  prove  the  contents 
thereof,  was  competent  to  show  that  there  was 
something  of  record  which  the  clerk  called  a 
"decree  of  adoption." 

5.  Adoption— Petition. 

Where  a  statute  authorizing  the  adoption 
of  children  provided  that  the  petitioner  should 
present  the  petition  to  the  court  of  the  county 
where  he  resided,  it  waa  not  necessary  that  the 
petition  should  state  that  the  petitioner  was  a 
resident  of  the  county  where  the  petition  was 
presented. 

6.  Sake. 

A  statute  authorizing  the  adoption  of  chil- 
dren provided  that  the  adopter  might  present 
a  petition  to  the  circuit  court  or  county  court 
of  his  or  her  residence,  alleg^ing  the  name,  age, 
and  sex  of  the  child,  and,  if  such  person  de- 
sired the  name  chanwd,  stating  the  new  name, 
the  name  of  the  father,  or,  if  he  be  dead  or  has 
abandoned  his  family,  the  mother,  and,  if  she 
be  dead,  the  guardian,  if  any,  and  the  consent 
of  such  father  or  mother  to  the  act  of  adoption, 
and.  if  the  child  was  without  father  or  mother, 
then  the  consent  of  no  person  should  be  neces- 
sary to  such  adoption,  etc.  Held,  that  where 
iefendant  claimed   she   was   adopted   under   a 


decree  passed  more  than  88  years  before,  and 
all  the  flies  and  records  had  been  destroyed  in 
the  meantime,  evidence  of  the  attorney  for  the 
adopting  parents  that  the  petition  asked  for 
the  adoption  of  the  child,  that  it  contained  state- 
ments of  the  death  of  the  child's  parents,  that 
the  petitioner  had  had  the  child  since  she  was 
an  infant,  that  C.  and  his  wife  were  the  child's 
parents,  that  they  were  both  dead,  that  she  had 
no  guardian  and  asked  for  a  change  of  her  name 
to  that  of  the  adopters,  and  that  the  petition 
contained  everything  required  by  statute,  was 
sufficient  to  show  that  it  contained  the  Jurisdic- 
tional facts. 

7.  Judgment— Adoption    Dkcbee— Oollateb- 
AL  Attack. 

Whether  the  facts  proved  In  an  adoption 
proceeding  justified  a  decree  of  adoption  grant- 
ed could  not  be  inquired  into  in  a  collateral 
proceeding. 

Appeal  from  Circuit  Court,  Wayne  County; 
P.  A.  Pearce,  Judge. 

Bill  by  Henry  B.  Kennedy  against  Marga- 
ret Borah.  From  a  decree  in  favor  of  de- 
fendant, complainant  appeals.    Affirmed. 

John  R.  Holt,  A.  M.  Elliott,  Larkln  A.  Mc- 
Un,  and  J.  R.  Williams  (Carroll  C.  Boggs 
and  William  T.  Bonham,  of  cotmsel),  for  ap- 
pellant   Creighton  &  Thomas,  for  appellee. 

CARTWRIGHT,  J.  Appellant,  Henry  B. 
Kennedy,  filed  his  bill  In  this  case  in  the 
circuit  court  of  Wayne  county  against  the 
mother,  brothers,  sisters,  nephews,  and  nieces 
of  his  deceased  wife,  Rebecca  C.  Kennedy, 
asking  for  partition  of  real  estate  of  which 
his  wife  died  seised  and  for  the  assign- 
ment of  homestead  and  dower  to  him.  The 
appellee,  Margaret  Borah,  by  her  intervening 
petition  became  a  defendant  and  answered 
the  bill,  and  also  filed  a  cross-bill  alleging 
that  she  was  the  adopted  child  and  heir  at 
law  of  Rebecca  C.  Kennedy.  The  cross-bill 
was  answered,  and  replications  were  filed, 
and  the  cause  was  heard  upon  evidence  taken 
before  the  master  in  chancery,  and  oral  tes- 
timony produced  In  court  The  court. found 
that  the  appellee  was  the  adopted  child  of 
Rebecca  C.  Kennedy  and  her  former  hus- 
band, and  heir  at  law  of  said  Rebecca  C. 
Kennedy,  and  that  the  title  to  the  real  estate 
descended  to  her  as  such  heir,  subject  only 
to  the  homestead  and  dower  rights  of  ap- 
pellant 

The  following  facts  were  proven  without 
any  evidence  to  the  contrary:  Rebecca  C. 
Kennedy  was  formerly  the  wife  of  Dr.  W.  S. 
Barrickman.  They  lived  at  Jeftersonvllle, 
in  Wayne  county,  and  had  no  children.  They 
took  the  appellee,  then  Margaret  Mc(>>llum, 
whose  father  and  mother  were  dead,  to  live 
with  them  about  the  year  1859,  when  she 
was  12  or  13  months  old.  They  kept  her 
from  that  time  until  she  was  16  years  old. 
In  the  spring  of  1868,  when  she  was  9  years 
old,  they  went  with  her  to  Fairfield,  the 
county  seat  of  Wayne  county,  and  called 
upon  a  firm  of  lawyers  to  see  about  adopting 
her.  A  petition  of  Dr.  and  Mrs.  Barrickman 
for  the  adoption  of  appellee  was  prepared, 
and  the  petitioners,  with  their  attorney  and 
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appellee,  went  to  tbe  coortbouse.  Tbe  peti- 
tion was  presented  to  tbe  Judge  of  tbe  county 
court,  and  evidence  was  beard,  and  tbere 
was  a  proceeding  before  the  court  for  tbe  pur- 
pose of  tbe  adoption.  After  returning  to  tbeir 
borne  In  JefCersonTllle  they  told  tbeir  neigh- 
bors that  tbey  bad  adopted  tbe  appellee,  and 
that  statement  was  repeated  many  times  to 
a  great  many  different  people,  and  they  said 
that  they  had  changed  her  name  to  Barrlck- 
man.  When  appellee  was  16  years  old  she 
was  sent  for  to  visit  her  sister,  who  was  very 
ill  and  not  expected  to  live.  Mrs.  Barrlck- 
man  refused  her  permission,  and  appellee 
went  without  It.  Mrs.  Barrlckman  was  great- 
ly offended,  and  when  tbe  appellee  returned, 
about  a  week  afterward,  she  would  not  per- 
mit her  to  stay  or  take  her  clothes.  Appellee 
then  went  to  live  with  her  relatives,  and  re- 
sumed ber  former  name  of  Margaret  Mc- 
Gollnm.  She  was  married  at  17  years  of 
age,  and  tbere  was  never  any  further  con- 
necttm  between  her  and  the  Barrickmans, 
nor  any  of  the  usual  incidents  of  tbe  rela- 
tion of  parent  and  child.  Tbe  records  of 
Wayne  county  and  tbe  records  and  flies  of 
tbe  county  court  were  destroyed  by  fire  in 
November,  1886.  Both  Dr.  and  Mrs.  Bar^ 
rickman  stated  at  different  times  that  they 
had  not  adopted  the  appellee,  most  of  these 
statements  being  made  after  tbe  separation. 
After  that  time  Dr.  Barrickman  said  she  was 
not  adopted;  that  they  had  Intended  to 
adopt  her,  but  that  she  went  off  and  left 
them.  The  Barrickmans  lived  at  Jeflerson- 
ville  until  about  12  years  ago,  when  they 
moved  to  Fairfield.  Dr.  Barrickman  died  De- 
cember 11,  1901,  and  by  bis  wUl  gave  the 
real  estate  In  controversy  and  personal  prop- 
erty, amounting  to  about  $25,000,  to  his  wife. 
On  October  23,  1905,  Mrs.  Barrickman,  who 
was  then  about  €9  years  old,  was  married  to 
tbe  appellant,  who  was  41  years  of  age.  On 
December  1,  1906,  she  died  Intestate,  and  on 
tbe  13tb  of  the  same  month  appellant  filed 
hi£r  bill  in  this  case. 

The  Jurisdiction  of  county  courts  to  enter- 
tain a  petition  for  the  adoption  of  a  child, 
and  to  declare  such  child  to  be  tbe  adopted 
child  of  the  petitioner  and  capable  of  in- 
heriting bis  or  her  estate,  is  a  special  stat- 
utory one,  unknown  to  the  common  law,  and 
falls  within  the  rule  that  nothing  is  pre- 
sumed to  be  within  tbe  Jurisdiction  of  the 
court  which  does  not  appear  to  be  within 
the  same.  To  establish  ber  adoption  it  was 
necessary  that  appellee  should  prove  that 
the  petition  therefor  contained  the  necessary 
requisites  to  confer  Jurisdiction  upon  the 
court  Watts  v.  Dull,  184  111.  86,  56  N.  E. 
303,  75  Am.  St  Rep.  141.  The  files  and 
records  of  tbe  court  having  been  destroyed 
by  fire.  It  was  necessary  and  competent  to 
prove  their  contents  by  oral  testimony,  and 
tbe  controversy  In  tbe  case  is  whether  tbe 
evidence  produced  Is  sufficient  to  show  that 
tbe  coiiuty  court  had  Jurisdiction  to  enter  a 
decree  of  adoption  and  whether  such  decree 


was  In  fact  entered.  Counsel  for  appellant 
say  that  the  oral  evidence  as  to  tbe  contents 
of  the  files  and  records  was  not  admissible, 
because  the  appellee  did  not  first  prove  that 
she  did  not  have  a  certified  coi>y  of  the 
record,  which  would  have  been  better  evi- 
dence. Not  saying  that  the  objection  -would 
have  been  good  If  made  In  the  circuit  court, 
tbe  argument  is  answered  by  saying  that  the 
objection  was  not  made  there.  Oral  evi- 
dence as  to  the  contents  of  the  files  and  rec- 
ords was  taken  before  the  master  in  cban- 
cery  and  no  objection  was  interposed  there, 
and  when  tbe  depositions  were  offered  on  the 
hearing  appellant  merely  objected  to  the 
reading  of  tbe  evidence  of  each  and  every 
witness.  Tbe  objection  was  of  a  nature  to 
have  been  obviated  by  proof  which  could 
have  been  readily  made,  and  no  attention 
will  be  given  to  it  here.  It  is  to  be  remem- 
bered that  38  years  bad  elapsed  after  the 
fire  and  before  the  testimony  was  given,  and 
tbe  Judge  of  the  court  had  died.  Under  such 
circumstances  the  most  exact  proof  could 
not  have  been  expected  and  was  not  required. 
Tbere  must  be  a  substantial  compliance  with 
the  provisions  of  the  statute  conferring  ju- 
risdiction on  tbe  court  but  tbe  construction 
Is  not  to  be  so  narrow  or  technical  as  to  de- 
feat tbe  Intention  of  the  Legislature  and 
thereby  invalidate  a  proceeding  where  every 
material  provision  of  the  statute  has  been 
compiled  with ;  and  a  decree  In  such  a  case 
Is  not  open  to  collateral  attack  on  tbe  ground 
that  It  Is  erroneous.  If  the  Jurisdictional  facts 
appear.  Flannlgan  v.  Howard,  200  IlL  396. 
63  N.  E.  782,  69  U  B.  A.  664^  93  Am.  St 
Rep.  201. 

Tbe  testimony  produced  was  that  of  the 
attorney  who  conducted  the  proceedings,  the 
clerk  of  the  court,  and  bis  deputy,  and  per- 
sons who  were  present  in  tbe  courtbonse 
when  the  proceedings  took  place.  The  at- 
torney testified  that  about  18G7  Dr.  and  Mrs. 
Barrickman  came  to  tbe  office  of  the  firm 
of  which  he  was  a  member,  In  Fairfield,  to 
have  the  child  bound  or  Indentured  to  them, 
but  concluded  not  to  do  so;  that  in  tbe 
spring  of  1868,  after  tbe  passage  of  the  adop- 
tion law,  they  came  again  and  had  the  pro- 
ceeding Instituted;  tbat  the, petition  asked 
for  the  adoption  of  the  child;  that  it  con- 
tained statements  of  the  deaths  of  her  parents; 
that  petitioners  bad  had  tbe  child  since  she 
was  an  Infant;  that  Samuel  McCoIlum,  Jr., 
and  his  wife,  were  ber  parents,  and  tbat  boUi 
were  dead;  tbat  she  bad  no  guardian;  and 
tbat  It  asked  for  a  change  of  ber  name  to 
Barrickman.  He  testified  In  a  general  way, 
also,  that  the  petition  contained  everything 
required  by  the  statute;  that  Dr.  and  Mrs. 
Barrickman  and  the  child  were  present  in 
court;  that  the  deaths  of  the  parents  were 
proved  by  persons  whom  the  witness  named; 
that  the  decree  of  adoption  was  prepared  in 
the  office  of  his  firm;  that  the  prayer  of  the 
petition  was  granted  by  tbe  court,  and  the 
decree  made.    A  witness,  who  was  clerk  of 
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the  court  at  the  time  of  tbe  proceeding,  tes- 
tified that  there  was  aach  a  proceeding  for 
the  adoption  of  appellee;  that  Dr.  and  Mrs. 
Barrlckman  came  Into  the  office,  and  had 
a  little  girl  with  them,  a  daughter  of  Samu- 
el McCollum,  who  he  should  Judge  was  about 
7  years  old;  and  that  a  decree  was  render- 
ed by  the  court  and  recorded  by  the  wit- 
ness. He  said  that  the  paper  recorded  was 
sworn  to  by  Dr.  and  Mrs.  Barrlckman,  and, 
so  far  as  the  decree  was  concerned,  he  must 
have  been  mistaken  In  that  particular;  but 
it  Is  not  improbable  that  the  whole  proceed- 
ings, including  the  sworn  petition,  were  re- 
corded. At  any  rate,  there  is  no  doubt  that 
something  in  the  form  of  a  decree  was  en- 
tered. A  witness  testified  that  be  called  up- 
on the  clerk  to  learn  about  the  adoption,  and 
the  clerk  found  the  decree  In  the  record 
and  read  It  to  him.  Another  witness,  who 
was  in  the  clerk's  office  after  the  proceeding, 
testified  that  the  clerk  read  over  to  blm 
from  the  book  where  Margaret  McColInm 
was  adopted  by  the  Barrlckmans,  and  as 
be  read  It  said  that  her  name  was  Maggie 
McCoUnm,  and  that  she  was  adopted.  These 
witnesses  did  not  themselves  read  the  decree, 
and  their  testimony  was  not  competent  to 
prove  Its  contents;  but  It  did  show  that 
there  was  something  of  record  which  the 
clerk  called  a  "decree  of  adoption."  The 
deputy  of  the  clerk  testified  that  there  was 
a  proceeding  In  the  court  by  Dr.  and  Mrs. 
Barrlckman  relative  to  the  adoption  of  ap- 
pellee, that  the  petition  was  granted  by  the 
judge,  and  that  the  clerk  entered  all  the 
decrees  of  the  court  on  the  record;  but  he 
could  not  recollect  the  contents  of  that  de- 
cree. A  witness,  who  was  administrator 
of  an  estate  and  present  In  the  county  court 
when  Dr.  and  Mrs.  Barrlckman  were  present 
with  appellee,  testified  to  their  presence  In 
the  court;  that  the  attorney  who  testified  in 
the  case  bad  a  bundle  of  papers  In  his  hand, 
and  the  witness  heard  the  Judge  say  it  was 
bis  first  case  of  adoption,  and  he  would  have 
to  brighten  up  a  little  There  can  be  no 
doubt  that  the  proceeding  was  Instituted,  the 
prayer  of  the  petition  granted,  and  the  decree 
entered,  although  there  are  some  matters  af- 
fecting, to  some  extent,  the  credibility  of 
the  principal  witness.  A  large  number  of 
persons  testified  that  his  reputation  for  truth 
and  veracity  was  bad  when  he  resided  in 
Fairfield,  13  years  before  he  testified  in  this 
case.  On  the  other  hand,  there  were  a  num- 
ber of  witnesses  who  testified  that  his  repu- 
tation was  good.  He  was  corroborated  In 
every  instance  when  any  other  person  onum 
have  known  the  fact,  and  in  view  of  all 
the  testimony  pro  and  con  as  to  bis  repu- 
tation we  see  no  good  reason  for  rejecting  bis 
testimony. 

The  statute  under  which  the  proceeding 
was  had  Is  the  same  one  quoted  at  length 
ir)  the  case  of  Barnard  v.  Barnard,  119  111. 
»2,  8  N.  B.  320.  While  In  that  case  the  rule 
of  law  as  to  presumptions  of  jurisdiction 

80  N.E.— 19 


In  a  case  of  this  kind  was,  perhaps,  not  ac- 
curately stated,  the  question  Involved  was 
correctly  decided.  The  objections  to  the  jUr 
Tlsdlctlon  of  the  court  were,  first,  that  the 
petition  did  not  state  that  the  county  of 
McLean  was  the  residence  of  the  petitioner; 
and,  second,  that  the  consent  of  the  father 
of  the  child  to  the  adoption  was  not  shown, 
nor  that  he  was  dead,  nor  was  his  name  giv- 
en. The  statute  did  not  require  that  the  pe- 
tition should  state  that  the  petitIoTi<>r  was  a 
resident  of  the  county  where  the  petition  was 
presented,  but  only  required  that  he  should 
present  the  petition  to  the  court  of  the  coun- 
ty where  he  resided.  It  only  required  that 
the  name  of  the  father  and  the  fact  that 
he  consented  to  the  adoption  should  be  stat- 
ed, if  he  was  alive  and  had  not  abandoned 
his  child.  If  he  was  dead  or  had  abandon- 
ed the  child.  It  was  only  necessary  to  state 
the  name  of  the  mother  and  that  she  consent- 
ed to  the  adoption.  The  petition  In  that 
case  contained  all  that  was  required  by  the 
statute  to  confer  the  Jurisdiction.  This  pro- 
ceeding was  under  the  same  statute,  which 
provided  that  any  person  desirous  of  adopt- 
ing a  child  might  present  a  petition  to  the 
circuit  or  county  court  of  his  or  her  resi- 
dence, setting  forth  the  name,  age,  and  sex 
of  tbe  child,  and,  if  such  person  desired  the 
name  changed,  then  the  new  name;  also 
tbe  name  of  the  father,  or,  if  be  should  be 
dead  or  had  abandoned  his  family,  the  moth- 
er, and.  If  she  was  dead,  the  guardian.  If 
any,  and  the  consent  of  such  father  or 
mother  to  the  act  of  adoption.  The  testi- 
mony In  this  case  was  clear  that  the  petition 
contained  all  that  was  required  by  the  stat- 
ute, unless  it  be  the  age  of  appellee.  Tlie 
language  of  the  attorney  In  his  testimony  Is 
that  the  petition  stated  that  the  petitioners 
had  had  this  Child  since  an  Infant  and  that 
the  parents  of  the  child  were  dead.  Tbe 
statement.  If  contained  In  the  petition,  would, 
of  course,  show  that  appellee  was  a  minor 
and  had  not  passed  her  childhood.  The  at- 
torney testified.  In  general  terms,  that  the 
petition  contained  everything  that  was  re- 
quired by  the  statute,  and,  In  view  of  the 
great  lapse  of  time  and  the  Impossibility  of 
accurate  and  definite  recollection.  It  would 
hardly  be  expected  that  a  witness  would  re- 
member the  precise  number  of  years  men- 
tioned In  a  petition  as  the  age  of  a  child. 
We  think  that  a  construction  requiring  a 
witness  to  remember  the  number  of  years 
mentioned  as  the  age  of  appellee  after  a 
lapse  of  38  years  would  be  too  narrow  and 
technical,  and  we  regard  the  proof  as  su^- 
cleut  to  show  that  the  court  acquired  juris- 
diction. 

Whether  the  facts  proved  Justified  tbe  de- 
cree cannot  be  inquired  into  in  this  collateral 
proceeding.  Dr.  and  Mrs.  Barrlckman  told 
a  great  many  people  that  they  had  adopted 
tbe  appellee  and  changed  her  name  to  Bar- 
rlckman, and  they  also  afterward  frequently 
stated  that  she  had  not  been  adopted.    It  Is 
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possible  that  tliey  imdovtood,  tn  making  the 
latter  statements,  that  her  going  away  and 
the  separation  operated  In  some  way  to  va- 
cate the  proceeding,  or  that  it  was  effective 
only  so  long  as  she  remained  with  them  as 
their  adopted  child.  However  that  may  be. 
we  are  convinced  that  she  was  the  adopted 
child  and  the  legal  heir  of  Rebecca  0.  Ken- 
nedy. The  decree  Is  affirmed. 
Decree  affirmed. 


(22S  111.   2S8) 

McCHESNET  et  al.  t.  CITY  OP  CHICAGO. 

(Supreme  Court  of  Illinois.    Feb.  21.  1907. 

Rehearinjf  Denied  April  10,  1907.) 

1.  MUNIOIFAI.     OORPOBATIONS  —  SPECIAI,    AS- 
BES8UENT8— IRTEBESI   ON    iNSTAXUfENTS. 

An  error  in  providing  that  a  single  is- 
Btallment  of  a  special  assessment  shall  draw 
interest  does  not  defeat  the  whole  assessment, 
where  the  levy  is  explicit  and  there  is  nothing 
in  the  ordinance  to  show  that  there  is  any 
necessity  for  interest,  such  as  to  preclude  dis- 
regarding the  interest  provisions  and  sustain- 
ing the  remainder. 

2.  CoNSTiTCTiONAi.  Law  —  Dns  Fbocebs  or 
Law. 

The  local  improvement  act  is  not  nnconsti- 
tutional  on  the  ground  that  it  does  not  provide 
for  notice  of  the  proceedings  to  the  owners  of 
the  property  assessed. 

3.  MtmiCIPAI.     COBFOBATIOns— CONFIBICATIOII 

OV   ASSESSUBRT— JUDOUENT. 

During  the  term  at  which  a  judgment  con- 
firming a  special  assessment  was  rendered,  the 
court  had  the  right  to  amend  or  correct  the 
record  and  judgment,  so  as  to  make  it  conform 
to  the  rulings  of  the  court. 

4.  Same  —  Obdinance  —  Desckiption   of  Im- 
provement—SiiFnciENCY. 

The  description  of  a  pipe,  in  an  ordinance 
for  the  construction  of  a  water  supply  pipe, 
as  a  pipe  of  a  certain  diameter  and  weight  and 
of  "the  city  of  Chicago  standard,"  was  suffi- 
cient, where  such  term  bad  a  well-nnderstood 
meaning. 

5.  Same. 

On  a  petition  to  confirm  an  assessment, 
the  testimony  of  a  witness  that  the  term  "city 
of  Cliicago  standard"  had  a  well-known  mean- 
ing among  people  engaged  in  the  constmc- 
tion  of  the  water  supply  pipe,  and  all  contract- 
ors engaged  in  that  business,  and  among  the 
trade  generally,  was  sufficient  to  make  a  prima 
facie  explanation  of  any  lack  of  description, 
and  was  all  that  was  necessary  to  make  the 
ordinance  comply  with  the  statute. 

Appeal  from  Cook  Counter  Cotirt;  J.  W. 
Houston,  Judge. 

Petition  by  the  city  of  Chicago  for  the  con- 
firmation of  a  special  assessment  for  the  cost 
of  a  water  supply  pipe.  From  a  Judgment 
of  confirmation,  A.  B.  McChesney  and  others, 
objectors,  appeal.    Affirmed. 

MacChesney  &  Bradley  and  F.  W.  Beekw, 
for  appellants.  Charles  H.  Mitchell  and 
John  M.  O'Connor  (James  Hamilton  Lewis, 
Corp.  Counsel,  of  counsel),  for  appellee. 

WILKIN,  J.  The  city  of  Chicago  filed  Its 
petition  in  the  county  court  of  Cook  county 
for  the  confirmation  of  a  special  assessment 
to  cover  the  cost  of  a  water  supply  pipe  In 
Coles  avenue.    The  objections  of  appellants 


were  overruled,  and  Judgment  of  conflnna- 
tlon  entered.  Upon  appeal  to  this  court  that 
Judgment  was  reversed  (213  111.  592,  73  N.  E. 
368),  and  the  cause  remanded.  Upon  a  sub- 
sequent hearing  In  the  county  court  the  ob- 
jections were  again  overruled,  and  Judg- 
ment entered  accordingly,  to  reverse  whicta 
this  second  appeal  has  been  prosecuted. 

The  assessment  was  payable  in  one  pay- 
ment, and  the  ordinance  provided  that  it 
should  draw  Interest  at  the  rate  of  5  per 
cent.  Upon  the  former  appeal  we  held  that 
provision  of  the  ordinance  void.  The  sec- 
ond Judgment  of  confirmation  entered  by  the 
county  court  provided  that  the  assesaoaent 
should  not  draw  Interest  It  Is  InsIsCed  by 
the  appellants  that  the  determination  of  this 
question  upon  the  former  hearing  Is  concln- 
Blve  of  the  matter,  and  res  Judicata,  and  it 
cannot  again  be  raised.  An  examination  of 
the  opinion  filed  upon  the  formor  appeal  does 
not  sustain  this  contention.  We  held  that 
there  was  no  statutory  authority  for  the  dty 
council  to  require  a  single  Installment  to 
bear  interest;  but  we  there  said  that  the 
question  of  the  elimination  of  that  portion  of 
the  ordinance  with  reference  to  Interest 
would  not  be  considered,  for  the  reason  that 
there  were  other  defects  in  the  ordinance. 
We  have  held  that  an  error  In  providing  that 
a  single  Installment  shall  draw  Interest  does 
not  defeat  the  whole  assessment,  where  the 
levy  is  e^Uclt  and  there  Is  nothing  in  the 
ordinance  to  show  that  there  is  any  necessity 
for  interest,  such  as  would  preclude  disre- 
garding the  Interest  provisions  of  the  ordi- 
nance and  sustaining  the  remainder.  Con- 
way V.  City  of  Chicago,  219  111.  295,  76  N. 
El  384.  In  the  ordinance  in  question  we  see 
no  reason  why  that  portion  with  reference  to 
interest  cannot  be  eliminated,  provided  the 
remainder  of  the  ordinance  is  valid  and  legal. 

It  Is  Insisted  that  the  county  court  was 
without  Jurisdiction  to  enter  that  part  of  the 
Judgment  which  i>rovlded  that  the  assessment 
should  not  draw  interest,  for  the  reason  that 
It  was  the  assumption  by  the  Judiciary  of 
legislative  authority.  That  portion  of  the 
ordinance  with  reference  to  interest  was  null 
and  void,  but  the  remainder  of  the  ordinance 
was  valid  and  complete  In  Itself,  and  the 
court  properly  provided  In  Its  Jnd^ent  that 
the  Installment  should  not  draw  Interest  If 
the  Judgment  had  provided  for  Interest,  It 
would  have  been  void,  as  before  held. 

It  Is  next  Insisted  that  the  estimate  of  the 
cost  of  the  Improvement  as  made  by  the  en- 
gineer contains  Improper  items,  which  cannot 
properly  be  Included  In  a  special  assessment 
The  estimate  as  abstracted  Is  not  compile. 
It  merely  shows  the  general  statement  at 
the  head,  and  does  not  pretend  to  give  the 
various  items  composing  It  If  appellants 
sought  to  raise  any  question  as  to  the  es- 
timate, It  was  their  duty  to  set  It  out  In  full 
In  their  abstract,  so  we  might  examine  the 
various  items  which  they  claim  were  Illegal. 
We  deem  It  sufficient  to  say  that  the  Itemized 


Digitized  by 


Google 


IIL) 


H4ELEV  T,  SANITARY  DISTRICT, 


771 


estlmnte  as  It  nppenre  lo  the  record  does  not 
include  nny  illegal  Items, 

It  is  next  Insisted  tlint  the  local  improre- 
raent  act  Is  unconistitutiODal,  In  that  It  does 
not  provide  for  notice  of  the  proceedings  to 
tbe  owners  of  tbe  property  assessed.  In  the 
case  of  Citizens'  SavlDgs  Bank  &  Trust  Ca 
▼.  City  of  Chicago,  216  111.  174,  74  N.  B.  115, 
"ws  held  that  tbe  act,  ao  far  as  It  relates  to 
the  appointment  of  a  superintendent  of  spe- 
cial assessments  and  defines  his  duties,  and 
confers  a  Jurisdiction  on  the  county  court, 
and  provides  for  notice  to  the  property  own* 
«a  by  mailing,  posting,  and  publication,  la 
not   nnconstltutional. 

It  Is  next  insisted  that  two  Judgment! 
were  entered,  contrary  to  Dickey  t.  Peop^Ie, 
213  111.  51,  72  N.  a  701.  ond  that  tbe  last 
was  entered  without  setting  aside  tbe  first, 
and  without  evidence  being  Introduced  to 
ebow  that  any  error  or  mistake  bad  been 
made  In  entering  it  The  record  shows  tbat 
on  October  13,  1006,  the  court  entered  an 
order  overruling  tbe  legal  objections  and  en- 
tering Judgment  of  confirmation.  On  Octo- 
ber 18,  190G,  the  order  from  wtalcb  this  ap- 
peal was  taken  was  entered,  and  was  made 
for  the  purpose  of  amending  the  order  of 
October  13th,  so  that  It  should  state  tbat  the 
assessment  should  not  draw  interest,  which 
provision  was  omitted  from  the  former  order. 
There  can  be  no  question  but  that  the  court, 
daring  the  term  at  which  a  Judgment  Is  ren- 
dered, bas  tbe  right  to  amend  or  correct  tbe 
record  and  make  It  conform  to  tbe  rulings 
of  the  court 

The  Improvement  is  described  In  tbe  ordi- 
nance, among  other  things,  as  a  cast-iron 
supply  pipe  of  the  city  of  Chicago  standard, 
of  a  certain  diameter  and  weight,  two  city 
of  Chicago  standard  fire  hydrants  connected 
witb  tbe  supply  pipe  with  Iron  pipe  of  tbe 
city  of  Chicago  standard,  one  6-incb  dty  of 
Chicago  valve,  a  cross  of  tbe  city  of  Chica- 
go standard,  and  a  tee  of  tbe  city  of  Chicago 
standard  to  be  placed  In  tbe  water  supply 
pipe.  When  the  case  was  before  ns  on  the 
former  bearing  we  held  that,  in  the  absence 
of  evidence  showing  tbat  tbe  terms  used  in 
the  ordinance  had  well-known  and  well-un- 
derstood meanings,  the  description  was  not 
safflclent  and  that  was  one  of  the  grounds 
upon  which  the  former  Judgment  was  revers- 
ed. Upon  the  second  hearing  in  the  county 
oonrt  appellee  offered  evidence  to  the  effect 
that  tbe  term  "city  of  Chicago  standard,"  as 
used  in  tbe  ordinance,  bad  a  well-known  and 
well-understood  meaning  among  contractors 
and  those  In  the  habit  of  bidding  upon  city 
work.  We  have  held  In  a  great  many  case* 
tbat  evidence  of  this  character  was  comjpe- 
tent  to  explain  descriptive  terms  used  in 
an  ordlnanca  Holden  v.  City  of  Chicago, 
212  111.  288,  72  N.  B.  435;  Chicago  Union 
Traction  Co,  v.  City  of  Chicago,  223  111.  37, 
79  N.  E.  67 :  Lanphere  v.  City  of  Chicago.  a2 
III.  440,  72  N.  E.  426:  Washburn  v.  City  of 
Chictib'O,  2u:!  111.  210,  CO  N.  £.  1033. 


It  Is  Insisted,  however,  that  while  appel- 
lee made  an  attempt  to  supply  this  defect 
by  showing  that  the  term  had  a  well-known 
meanlug,  yet  it  failed  to  show  what  tba 
meaning  was,  and  that  the  evidence  was  not 
sufficient  to  comply  with  the  rules  In  that  re- 
gard. A  witness  testified  that  the  term  "city 
of  Chicago  standard,"  as  used  In  tbe  ordi- 
nance and  applied  to  various  articles  therein 
specified,  had  a  well-known  meaning  among 
people  engaged  in  the  constmction  of  tbo 
water  supply  pipe  in  tbe  city  and  all  contract- 
ors engaged  in  that  business  and  among  tbe 
trade  generally.  This  evidence  was  offered 
without  objection  or  cross-examination,  and 
appellants  did  not  see  fit  to  rebut  or  contra- 
dict it  While  it  might  have  been  tbe  better 
practice  to  have  made  tbe  evidence  more  ful- 
ly and  completely  show  the  meaning  ot 
tbe  terms  used,  yet  It  was  sufficient  to  make 
a  prima  facie  explanation  of  any  lack  of 
description,  and  under  tbe  previous  decisions 
of  this  court  was  all  that  was  necessary  to 
make  the  ordinance  comply  with  tbe  statute. 
If  the  evidence  was  not  true,  appellants  bad 
every  opportunity  to  contradict  It;  and,  as 
they  did  not  see  fit  to  do  so,  they  now  hav* 
no  cause  for  complaint. 

We  find  no  reversible  error,  and  tlie  Jud^ 
ment  will  be  affirmed. 

Judgment  affirmed. 

<m  lu.  nt.) 

HARLET  T.  SANITARY  DISTRICJT  OF 
CHICAGO. 

(Supreme  Court  of  Illinois.    Teh.  2t   1907. 
Rehearing  Denied  April  11,  1907.) 

1.  Appeai.   ard   Ebrob— Dectsions   Rbview- 
ABLR  —  DrriBinnATiON     ot     Intebukdiati 

COUBI. 

The  question  whether  a  party  to  a  contract 
had  waived  his  riftbt  to  declare  a  forfeitnrs 
under  tbe  terms  of  tbe  contract  was  a  mixed 
question  of  law  and  fact,  ai  to  which  the  judg- 
ment of  tbe  Appellate  Conrt  was  final. 

fEd.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  H  4322-4352.] 

2.  Contracts  —  Constbuctioii  —  Pbovisionb 
fob  Fobfkiturk. 

Where  a  contract  for  the  excavating  of  a 
portion  of  a  canal  provided  for  a  forfeiture  in 
case  of  a  failure  to  comply  with  the  contract 
"as  to  progress  and  character  of  the  work 
done,"  a  forfeiture  miKbt  be  declared  because 
of  either  the  progress  or  the  character  of  the 
work;  it  not  being  necessary  that  the  default 
be  as  to  both. 
8.  Same— AcnoR  roB  WBONorDi^  Fobteitubi 

— iHSTBUCTIONa. 

A  contract  between  plaintiff  and  defendant 
required  plaintiff  to  excavate  a  portion  of  a 
canal,  and  also  to  do  certain  work  in  tha 
diversion  of  a  river,  and  provided  for  forfeiture 
by  defendant  in  case  of  default  by  plaintiff  in 
tbe  progress  of  tbe  work.  Subsequently  the 
work  on  tbe  river  diversion  was  taken  out  ot 
tbe  contract  by  a  new  ai^reement;  defendant 
performing  tbat  part  of  the  work  itself  and 
paying  plaintiff  for  superintendence  thereof. 
Held,  in  an  action  by  plaintiff  for  damages  be- 
cause of  wrongful  forfeiture,  tbat  any  question 
as  to  whether  the  new  agreement  should  have 
affected  in  any  way  the  question  of  piogreaa 
was  for  tlis  Jury. 
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4.  Samb— Tnre  ran  Pi:bfobmai<ce. 

Where  plaintiff  contracted  to  excavate  ft 
portion  of  a  canal,  and  agreed  to  begin  work 
wlienever  defendant  should  notify  liim  to  do  so. 
he  could  not  excuse  his  failure  to  commence 
work  when  ordered  because  of  the  fact  that 
the  ground  was  frozen. 

5.  SAIIS— BUBDEN  OF  PBOOF. 

In  an  action  for  damages  because  of  de- 
fendant's wrongful  forfeiture  of  a  contract  be- 
tween the  parties,  the  burden  was  on  plaintiff 
to  show  by  preponderance  of  the  evidence  that 
the  contract  was  wrongfully  forfeited. 

6.  Save— Tnn  fob  Pebfobjiance. 

Where  plaintiff  contracted  to  excavate  a 
canal  for  defendant,  and  agreed  to  begin  work 
whenever  notified  to  do  so,  and  be  was  notified 
to  oommenoe  and  pnt  in  possession,  and  there 
was  no  interference  with  bim,  he  could  not 
claim  a  forfeiture  for  bis  failure  to  begin  to 
have  been  unauthorized  because  defendant  bad 
not  acquired  title  to  the  lands  when  the  notice 
was  given,  as  it  could  make  no  difference  to 
plaintiff  what  was  the  state  of  the  title. 

7.  Same— Action  fob  Wbonqful  Fobfeitube 

— ISSTBUCnONS. 

Plaintiff  contracted  with  defendant  to  ex- 
cavate a  canal,  and  the  contract  provided  for 
forfeiture  by  defendant  in  case  of  plaintiff's  de- 
fault In  proper  progress  with  the  work,  and. 
In  an  action  by  plaintiff  for  wrongful  forfeiture, 
the  court  Instructed  that,  if  plaintiff  stated  to 
defendant  that  he  was  unable  to  proceed  with 
the  contract  unless  he  was  allowed  to  assign 
the  contract  or  associate  with  himself  other 
persons  for  its  performance,  the  jury  might 
take  that  into  consideration  to  determine  wheth- 
er plaintiff  in  good  faith  endeavored  ti  carry 
out  the  contract.  Held,  tliat  the  inh. ruction 
could  not  be  complained  of  by  plaintiff,  inas- 
much as  it  waa  favorable  to  him. 

8.  SAifK— Pbovisions   fob    Fobfeiturb— En- 

FOBrKMENT. 

Where  plaintiff  contracted  with  the  sani- 
tary district  of  Chicago  to  excavate  for  the 
district  a  portion  of  the  drainage  canal,  and 
the  contract  provided  for  a  forfeiture  by  the 
district  in  case  plaintiff  should  be  in  default 
in  progress  or  character  of  the  work,  the  for- 
feiture would  be  enforced,  since  the  inconveni- 
ence to  the  public  resulting  from  a  failure  to 
have  the  canal  excavated  could  not  be  measured 
in  money, 

9.  Sams  — Action   fob   Dahagks  —  Instbdo- 
tions. 

In  an  action  for  damages  because  of  de- 
fendant's wrongful  forfeiture  of  a  contract  be- 
tween the  parties,  the  modification  of  an  in- 
struction as  to  waiver  by  inserting  the  word 
"full"  before  the  word  "knowledge,"  the  instruc- 
tion stating  that  knowledge  of  an  act  on  which 
a  forfeiture  might  be  baaed  would  constitute  a 
waiver,  was  not  erroneous. 

10.  Same. 

Plaintiff  contracted  to  excavate  a  canal; 
the  contract  providing  that  he  should  not  sub- 
let all  or  any  part  of  it.  and  that  any  subletting 
should  work  a  forfeiture,  at  the  option  of  the 
other  party.  The  land  where  the  excavation 
was  to  be  made  was  covered  with  a  growth  of 
timber,  and  plaintiff  made  a  contract  with  a 
third  person  to  grub  out  the  timber.  Plaintiff 
failed  to  make  such  progress  with  the  excava- 
tion as  to  satisfy  the  other  party,  who  forfeited 
the  contract:  and  in  on  action  for  wroncful 
forfeiture  it  appeared  that  plaintiff  had  sublet 
the  work  of  excavation  to  others.  Held,  that  an 
instruction  that  if  plaintiff  sublet  the  work,  or 
any  part  of  it.  he  violated  the  contract,  was  not 
open  to  the  objection  that  the  jury  might  under- 
stand therefrom  that  it  referred  to  the  sublrt- 
tjng  tor  the  grubbing. 

Appeal  trom  Appellate  Court,  First  Dis- 
trict 


Action  by  Alfred  Harler  against  the  sanlts- 
ry  district  of  Chicago.  From  a  Judgrment  of 
the  Appellate  Court,  affirming  a  Judgment 
in  favor  of  defendant,  plaintiff  appeals.  Af- 
firmed. 

Wing  &  Wing  and  Edwin  White  Moore 
(Joseph  N.  Carter,  of  counsel),  for  appellant 
E.  C.  Lindley  (John  Barton  Payne,  of  coun- 
sel), for  appellee. 

CABTWRIGHT,  J,    This  Is  a  suit  In  as- 
sumpsit,   commenced    by    appellant    In    tbe 
superior  court  of  Cook  county,   to  recoTW 
damages  suffered  by  bim  by  reason  of  tbe 
alleged   wrongful   forfeiture   by  appellee  of 
a  contract  entered  into  by  tbe  said  imrties, 
by  which  appellant  undertook  to  excavate  a 
section  of  tbe  drainage  canal  extending  from 
Willow   Springs   southwest  6,000  feet    The 
contract  was  executed  on  July  12,  1882,  and. 
In  addition  to  excavating  the  main  cdiannel, 
plaintiff  was  to  excavate  a  new  channel  for 
the  Dcsplalnes  river  for  about  8,000  feet  of 
the  distance,   for  the  purpose  of  confining 
that  stream  to  tbe  northwest  side  of  the  canal, 
and  this  was  called  the  "rirer  diversion." 
The  right  of  way  of  tbe  main  channel  Vas 
covered,  over  the  greater  part  of  its  surface, 
with  a  heavy  growth  of  timber,  which  tbe 
plaintiff  was  required  to  grub  out  snd  all 
material  so  grubbed  out  which  was  of  any 
value  was  to  be  his  property.    He  vras  to 
build  and  construct  at  his  own  expense,  all 
levees  necessary  to  protect  the  work,  and 
all  expenses  and  damages  from  flooding  were 
to  be  borne  by  him.    He  was  required  to 
give  his  personal  attention  to  the  execution 
of  the  work,  and  not  to  sublet  all  or  any 
part  of  it  and  any  subletting  was  to  yrork  a 
forfeiture  of  the  contract,  at  the  option  of 
the    defendant    Plaintiff    agreed    to    begin 
work  within  30  days  after  tbe  execution  of 
the  contract  or  as  soon  after  the  expiration 
of  30  days  as  defendant  should  acgnire  title 
to  tbe  necessary  right  of  way  and  notify  him 
to  begin;  and  be  was  to  carry  on  the  woA 
at  sucb  points  and  In  such  manner  as  tbe 
time  and  manner  of  procuring  the  right  of 
way    might    render    necessary.     Only    such 
work  as  building  levees,  changing  river  chan- 
nels, grading  roadbeds,  and  other  subsidiary 
work  where  the  land  had  been  acquired,  was 
to  be  required  of  plaintiff  until  It  was  pos- 
sible to  open  the  main  channel  at  the  best 
point  from  which  to  execute  the  work.    The 
contract  was-  to  be  completed  on  or  before 
April  30,  1806 ;  but  if  plaintiff  was  not  per- 
mitted to  begin  tbe  main  excavation  on  or 
before  Augiist  1,  1892,  the  time  for  the  com- 
pletion of  the  contract  was  to  be  extended  as 
mncb  after  the  time  specified  for  Its  comple- 
tion as  the  time  of  beginning  tbe  main  wotk 
was  subsequent  to  August  1,  1892.    It  was 
provided  that  the  work  done  each  month 
should  not  be  less  than  such  portion  of  tbe 
whole  work  as  one  month  bore  to  tbe  total 
number  of  months  agreed  upon  for  the  corn- 
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ptetioa  of  tbe  whole  work,  counting  the  first 
four  months  after  notice  to  begin  as  one 
month  and  the  last  two  months  before  the 
date  of  completion  sa  one  montli. 

Tbe  proTision  of  the  contract  nnder  which 
the  forfeiture  was  declared  Is  as  follows: 
**In  case  the  contractor  fails  to  comply  with 
tbe  proTislons  of  this  contract  as  to  progress 
and  character  of  work,  he  shall  be  notified  In 
'writing,  and  30  days  after  the  giving  of  said 
notice  the  party  of  the  first  part  may  declare 
tbis  contract  forfeited,  if  there  is  substan* 
tial  failure  to  comply  with  its  provisions." 
On  November  26,  1892,  notice  was  served  on 
plaintiff  by  defendant  to  commence  work  on 
tbe  river  diversion.  On  December  17,  1892, 
tbe  defendant  notified  him  that  it  would  be 
In  possession  on  December  19th  of  the  neces- 
sary land,  and  directed  him  to  begin  work 
at  once  on  tbe  main  excavation.  After  re- 
ceiving the  notice  of  December  17th  plain- 
tiff made  a  contract  for  the  construction  of 
buildings  for  the  accommodation  of  his  men 
and  teams  and  for  the  opening  of  a  store. 
On  January  10,  1893,  he  reported  what  be 
bad  dine  and  promised  to  proceed  as  fast 
as  possible.  On  January  18,  1893,  he  made 
a  contract  with  Nelson  Bleau  for  the  grub- 
bing and  removal  of  the  timber.  That  work 
was  commenced  the  last  of  January,  1893, 
and  in  takbig  out  the  timber  a  considerable 
quantity  of  earth  was  removed,  of  which 
plaintiff  procured  an  estimate,  and  for  which 
he  was  paid  In  February  as  for,  earth  ex- 
cavated. That  contract  was  abandoned  by 
Bleau,  and  plaintiff  bired  men  and  was  en- 
gaged for  9  months  In  doing  the  grubbing. 
In  June,  1893,  plaintiff  began  excavating 
earth  with  scrapers  and  shovels.  He  was 
also  working  on  the  river  diversion,  and  had 
a  controversy  with  defendant  about  extra 
payment  for  excavating  hardpan  In  that 
channel.  In  settlement  of  that  difficulty  tbe 
defendant  took  upon  Itself  the  construction 
of  the  river  diversion,  and  a  new  contract 
was  made  on  August  80,  1893,  by  which  the 
provisions  for  that  work  in  the  original  con- 
tract were  eliminated  and  plaintiff  was  em- 
ployed as  snperlntendent  of  tbe  work  on  tbe 
river  diversion,  and  was  to  use  bis  own  im- 
plements and  machinery  and  have  15  per 
cent  of  the  cost  of  the  work. .  The  river  di- 
version was  completed  on  November  16,  1893. 
The  defendant  was  not  satisfied  with  the 
rate  of  progress  made  by  the  plaintiff,  and 
claimed  that  It  was  not  the  rate  required  by 
the  contract,  and  plaintiff  made  some  promr 
Ises;  but  the  controversy  continued,  and  on 
February  10,  1894,  the  defendant  declared 
the  contract  forfeited  on  account  of  the  fail- 
ure of  plaintiff  to  comply  with  Its  provisions. 

This  suit  was  begun  on  August  1,  1894,  and 
the  declaration  alleged  that  the  plaintiff  was 
at  all  times  ready  and  willing  and  offered  to 
perform  his  contract;  but  the  defendant  il- 
legnlly,  wrongfully,  and  Improperly  declared 
it  forfeited  and  prevented  him  from  per- 
forming It;  whereby  he  suffered  the  damage! 


alleged  in  the  declaration.  The  case  was 
twice  tried.  On  the  first  trial  the  court  In- 
structed tbe  Jury  to  return  a  verdict  for  the 
defendant,  which  was  done,  and  judgment 
was  entered.  On  appeal  to  the  Appellate 
Court  for  the  First  District  the  Judgment 
was  reversed  (107  III.  App.  R4fi),  and  the 
cause  was  remanded  for  another  trlaL  On 
that  trial  a  verdict  was  returned  for  the  dft- 
fendant,  with  the  following  special  inter- 
rogatories submitted  to  the  Jury  at  the  r*- 
quest  of  plaintiff,  and  their  answers  thereto: 
"At  tbe  time  notice  was  served  on  the  plain- 
tiff by  the  defendant,  December  80,  1893, 
for  tbe  forfeiture  of  the  contract,  was  the 
plaintiff  behind  in  the  amount  of  work  re- 
quired by  tbe  contract?  A.  Yes.  Was  the 
character  of  the  work  bad?  A.  Yes.  Was 
the  contract  forfeited  by  the  defendant  be- 
cause of  the  character  of  tbe  work  as  well 
as  lack  of  progress?  A.  Yes."  Judgment 
for  the  defendant  was  entered,  from  which 
appellant  took  an  appeal  to  the  Appellate 
Coui't  for  the  First  District,  and  the  branch 
of  that  Gonrt  affirmed  the  Judgment 

Many  questions  exhaustively  argued  by 
counsel  for  appellant  have  been  conclusively 
settled  In  favor  of  appellee  by  the  Judgment 
of  affUmiance  of  the  Appellate  Court  The 
same  arguments  were  addressed  to  the  Ap- 
pellate Court,  and  in  this  court  counsel  have 
added  thereto  comments  on  the  opinion  of 
the  Appellate  Court,  Insisting  that  the  con- 
clusions of  fact  reached  by  that  court  are 
contrary  to  the  evidenca  With  those  ques- 
tions we  having  nothing  to  do.  One  sudi 
question  Is  whether  It  was  necessary  to 
change  the  channel  of  tbe  river  to  open  tbe 
main  channel  at  the  best  point  from  which  to 
execute  the  work,  on  which  counsel  say 
that  much  evidence  was  Introduced  on  both 
sides.  Counsel  say  that  the  court  ought  to 
have  determined  that  the  time  for  beginning 
the  work  was  July  1, 1893;  bnt  that  question 
depended  entirely  upon  the  facts  proved, 
and  unless  the  Jury  w«e  misdirected  as  to 
the  law  the  question  has  been  finally  settled. 
Other  questions  so  settled  are  that  defendant 
had  acquired  title  to  the  necessary  right  of 
way  when  notice  was  given  to  plaintiff  to 
begin  woi^  that  the  forfeiture  was  not  Il- 
legal because  based  on  a  mistaken  assumi>- 
tion  of  facts  by  tbe  defendant,  that  at  the 
time  of  the  forfeiture  the  plaintiff  bad  not 
done  the  portion  of  the  work  required  by 
the  contract,  and  that  the  defendant  did  not 
waive  its  right  to  declare  a  forfeiture.  Most 
of  these  are  pure  questions  of  fact,  and  the 
question  of  waiver  Is  a  mixed  question  of 
law  and  fact  as  to  which  the  Judgment  of 
the  Appellate  Court  is  final.  Moerschbaecher 
V.  Royal  League,  188  lU.  9,  69  N.  B.  17.  62 
li.  R.  A.  281.  On  this  appeal  we  can  only 
consider  questions  of  law,  and,  unless  tbe 
court  erred  In  giving  or  refusing  instruc- 
tions, the  Judgment  must  be  affirmed. 

One  of  the  alleged  errors  of  law  la  that 
the  court  refused  to  give  a  general  Instiuc- 
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tton  to  the  jury  that  the  forfeiture  of  the 
contract  waa  illegal  and  Ineffectual.  There 
was  no  dispute  of  the  fact  that  the  forfeiture 
was  regularly  declared,  and  the  question 
whether  it  was  legal  and  effectual  or  illegal 
and  ineffectual  involved  the  determination 
of  the  controverted  qaestlona  of  fact  as  to 
the  rate  of  progress,  the  character  of  the 
work,  the  waiver,  and  other  matters  in  dis- 
pute. The  court  did  not  err  in  refusing  the 
instruction,  which  would  have  invaded  the 
province  of  the  Jury  to  determine,  contro- 
verted questions  of  fact  Relating  to  the 
same  question  of  the  forfeiture  of  the  con- 
tract, it  is  argued  that  a  forfeiture  could 
only  be  declared  for  a  Joint  delinquency  by 
plaintiff  In  the  progress  and  character  of 
the  work,  that  the  evidence  showed  that  no 
forfeiture  could  be  declared  on  account  of 
bad  work,  and  that  defendant  never  under- 
took to  forfeit  the  contract  on  that  account. 
So  far  as  the  question  is  of  any  importance, 
.  we  are  compelled  to  differ  with  the  Appellate 
Court  in  the  construction  of  the  provision 
for  a  forfeiture.  That  court  decided  on  the 
first  appeal  that,  to  Justify  a  forfeiture  of 
the  contract,  the  plaintiff  must  not  only  fall 
to  comply  with  the  contract  as  to  the  prog- 
ress of  the  work,  but  also  as  to  the  char- 
acter of  the  work;  and  <xi  the  last  appeal 
the  Branch  Appellate  Court  considered  that 
construction  binding  upon  the  court.  The 
provision  is  not  for  a  forfeiture  In  case  of  a 
failure  as  to  both  particulars,  but  in  case  of 
failure  to  comply  with  the  contract  as  to 
both.  Plaintiff  would  not  comply  with  the 
provisions  of  the  contract  as  to  progress  and 
character  of  work  unless  he  made  the  rate 
of  progress  required  and  the  work  was  also 
of  the  character  provided  for.  A  failure  to 
comply  with  the  provisions  of  the  contract 
as  to  either  would  be  a  failure  to  perform  its 
provisions  as  to  the  two,  and  we  see  no 
ground  for  saying  that  he  must  fall  as  to  the 
two  provisions.  He  could  not  say  that  he 
had  failed  as  to  progress,  but  had  not  failed 
as  to  the  character  of  the  work,  and  there- 
fore had  complied  with  the  provisions  of 
the  contract  as  to  progress  and  character 
of  work.  If  the  provision  had  been  that 
there  might  be  a  forfeiture  if  plaintiff  failed 
to  comply  with  the  provisions  of  the  con- 
tract, perhaps  no  one  would  think  that  he 
might  make  default  in  all  of  the  provisions 
except  one,  and  by  performing  that  one  pre- 
vent a  forfeiture;  and,  of  course,  the  con- 
struction is  precisely  the  same  where  two 
provisions  of  the  contract  are  specified.  Al- 
though we  regard  the  construction  given  to 
the  contract  on  the  first  appeal  as  erroneous, 
the  court  on  the  last  trial  adopted  that  con- 
struction and  construed  the  contract  accord- 
ing to  plaintiff's  views.  The  evidence  on 
that  trial  tended  to  prove  a  failure  by  plain- 
tiff in  both  particulars.  The  Jury  found  de- 
fault as  to  both,  and  that  the  contract  was 
forfeited  on  both  grounds.    The  court  com- 


mitted no  orror,  ev«i  under  the  conatmcdwi 
adopted. 

It  is  next  insisted  that  November  16,  1893, 
should  have  been  declared  by  the  court  as 
the  time  for  beginning  the  work  on  the  main 
ezcavaticm.  That  was  not  a  question  of 
law  to  be  determined  by  the  court,  but  was 
a  question  of  fact  for  the  Jury  tmder  the 
evidence  as  to  whether  the  conditions  exist- 
ed which  required  plaintiff  to  begin  worfc. 
The  instruction  asked  on  Qiat  subject  and 
refused  would  have  been  an  Invasion  of  the 
province  of  the  Jury. 

Plaintiff  asked  the  court  to  instract  the 
Jury  that  in  estimating  the  progress  required 
of  plaintiff  the  time  required  for  the  river 
diversion  under  the  contract  of  August  30, 
1893,  should  be  considered.  The  court  refus- 
ed to  give  the  instruction,  and  did  not  err  is 
so  doing.  The  court,  at  the  instance  of  the 
defendant.  Instructed  the  Jury  that  the  mak- 
ing of  the  special  contract  of  August  30. 
1883,  did  not  relieve  the  plaintiff  from  bis 
obligation  to  comply  with  the  provisions  of 
the  original  contract  The  work  on  the  rlvo' 
diversion  was  taken  out  of  the  original  con- 
tract by  the  new  one,  and  defendant  per- 
formed that  part  of  the  work  Itself,  paying 
plaintiff  15  per  cent  of  the  cost  for  supnln- 
tendence  and  tools.  There  was  nothing  plse 
In  the  contract  whldi  In  any  way  affected 
the  origins  I  contract  and  it  contained  a  stip- 
ulation that  nothing  In  it  should  Interfere 
with  or  prejudice  the  rights  of  either  party 
in  reference  to  an  existing  controversy  be- 
tween them  as  to  the  original  contract 
Whether  the  fact  that  plaintiff  was  to  fur- 
nish tools  and  machinery  for  the  river  divi- 
sion should  have  affected  In  any  way  the 
question  of  progress  was  for  the  Jury,  and 
the  court  could  not  properly  instruct  them 
upon  that  subject  as  a  question  of  law.  If 
there  was  any  understanding  about  It  It  was 
not  In  the  written  contract  which  the  court 
was  authorized  to  construe. 

Plaintiff  contends  that  defendant  could 
not  lawfully  require  him  to  b^n  work  prior 
to  July  1,  1893,  because  of  the  weather  con- 
ditions In  the  winter,  and  asked  an  instmc- 
tion  that  If  the  work  could  not  be  reasonably 
and  conveniently  done,  and  the  physical  con- 
ditions made  it  impossible  or  imreasonably 
expensive,  plaintiff  could  not  be  compelled  to 
begin  work  until  the  weather  conditions  were 
suitable.  The  court  refused  to  give  the  in- 
struction, and  gave  one  at  the  instance  of 
defoidant  that  plaintiff  was  not  entitled  to 
delay  the  work  by  reason  of  a  liability  to 
overflow  of  the  lands  or  the  melting  of 
snows.  The  contract  provided  that  tbe  plain- 
tiff should  build,  at  his  own  cost  or  expense^ 
any  and  all  levees  Accessary  to  protect  the 
work,  and  should  bear  all  expenses  and  dam- 
ages on  account  of  flooding.  It  is  conceded 
by  counsel  that  after  the  work  was  once  be- 
gun the  plaintiff  was  bound  to  perform  it, 
regardless  of  weather  conditions,  whidi  he 
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should  have  taken  Into  account  In  making 
his  contract;  and  we  do  not  see  why  the 
same  rule  does  not  apply  as  to  the  work 
which  he  agreed  to  begin  when  notified.  He 
must  have  known  that  the  ground  would  be 
frozen  In  winter,  and  that  the  other  physical 
conditions  would  in  all  probability  exist 

The  court  Instructed  tte  Jury  that  the  bur- 
den of  proof  was  on  the  plaintiff  to  show,  by 
a  preponderance  of  the  evidence,  that  the 
contract  was  wrongfully  forfeited  in  order 
to  enable  him  to  recover.  He  alleged  that 
fact  In  bis  declaration,  in  which  he  set  out 
that  he  did  not  perform  the  contract  because 
it  was  wrongfully  forfeited;  and  we  do  not 
see  any  reason  why  the  rule  requiring  him  to 
prove  the  allegations  of  bis  declaration  does 
not  apply. 

The  court  instructed  the  Jury  that,  if  It 
was  possible  for  plaintiff  to  open  the  main 
channel  at  the  best  point  from  which  to  ex- 
ecute the  work,  he  was  bound  to  begin  work 
nix>n  the  giving  of  the  notice  and  to  make 
the  progress  required  by  the  contract;  and 
it  is  urged  that  this  instruction  was  errone- 
ous, because  the  title  to  the  lands  had  not 
been  acquired  when  the  notice  was  given. 
The  evidence  that  the  ground  was  clear  for 
appellant  to  work  from  the  time  the  notice 
was  given,  and  that  he  was  put  In  possession 
and  there  was  no  interference  whatever  with 
him,  was  uncontradicted,  so  that  It  made  no 
difference  to  him  what  was  the  state  of  the 
legal  title.  It  is  also  urged  that  the  Instruc- 
tion Ignored  the  fact  that  there  was  a  waiver 
of  the  delinquency  in  doing  the  work.  The 
question  whether  there  was  a  waiver  of  the 
right  to  declare  a  forfeiture  was  not  within 
'  the  scope  or  purpose  of  the  Instruction,  and 
it  was  not  necessary  that  it  should  be  includ- 
ed In  the  Instruction. 

The  court  gave  an  instruction  that  if  plain- 
tiff stated  to  defendant  that  he  was  unable  to 
proceed  with  the  contract,  unless  a  new  class- 
ification of  materials  was  made  or  he  was 
allowed  to  assign  the  contract  or  associate 
with  himself  other  persons  for  its  perform- 
ance, the  Jury  might  take  that  fact  into  con- 
sideration, with  all  the  other  facts  in  the 
case,  to  determine  whether  or  not  plaintiff 
was  In  good  faith  endeavoring  to  carry  out  the 
contract  The  instruction  called  particular 
attention  to  one  fact  and  was  somewhat  ob- 
jectionable for  that  reason,  although  it  said 
that  the  fact  was  to  be  considered  with  all 
the  other  evidence  In  the  case ;  but  we  think 
the  instruction  was  rather  favorable  to  the 
plaintiff  tlmn  otherwise.  If  the  question  of 
good  faith  was  involved,  the  fact  stated  tend- 
ed to  show  that  plaintiff  was  acting  In  good 
faith,  but  unable  to  perform  the  contract. 

The  court,  at  the  request  of  the  plaintiff, 
gave  instructions  covering  these  propositions: 
That  if  the  plaintiff  had  performed  as  many 
forty-firsts  of  the  work  required  by  the  con- 
tract on  December  1,  1893,  as  there  were 
months  between  the  time  he  was  required  to 
begin  work  on  the  main  channel  and  said  De- 


cember 1,  1803,  counting  the  first  four  months 
as  one  month,  then  the  defendant  had  no 
right  to  forfeit  the  contract  for  failure  to 
make  the  required  rate  of  progress;  that  all 
work  done  prior  to  the  time  he  was  required 
by  the  contract  to  begin  work  should  be  reck- 
oned in  estimating  the  rate  of  progress ;  that 
the  removal  of  trees  and  stumps  was  work 
required  by  the  contract,  and  the  proper  and 
reasonable  time  of  such  work  in  proportion 
to  the  whole  amount  of  work  to  be  done 
should  be  allowed  to  plaintiff  in  estimating 
the  whole  amount  of  the  work  (which  was 
given  in  two  instructions);  that.  If  It  was 
not  possible  to  open  the  main  excavation  at 
the  best  point  for  the  execution  of  the  work 
until  after  the  completion  of  the  river  di- 
version, the  plaintiff  was  not  required  to  be- 
gin the  main  excavation  until  November  16, 
1893;  that  in  construing  the  provisions  of 
the  contract  the  word  "possible"  was  to  be 
construed  as  meaning  "practicable";  that,  al- 
though at  the  time  of  the  forfeiture  plain- 
tiff had  not  made  the  progress  required  by  the 
contract,  defendant  had  no  right  or  power  to 
declare  the  contract  forfeited,  and  the  for- 
feiture was  Illegal,  unless  plaintiff  failed  to 
comply  with  the  contract  In  regard  to  the 
character  of  the  work  and  the  contract  was 
also  forfeited  for  that  reason ;  that,  to  Justi- 
fy a  forfeiture  for  subletting,  it  must  not  only 
be  shown  that  the  defendant  had  the  right  to 
forfeit  the  contract  for  that  reason,  but  that 
it  did  declare  the  forfeiture  on  that  ground, 
and  the  Jury  should  take  Into  consideration 
whether  the  defendant  knew  of  the  subletting 
at  the  time  of  the  forfeiture;  and  that,  if  the 
defendant  did  any  act  indicating  a  purpose  to 
permit  the  further  performance  of  the  con- 
tract after  the  defendant  had  full  knowledge 
of  an  act  by  the  plaintiff  on  which  a  for- 
feiture might  be  based,  such  act  of  the  de- 
fendant would  constitute  a  waiver  of  such 
cause  of  forfeiture. 

Much  complaint  Is  made  of  the  refusal  of 
the  court  to  give  an  Instruction  requested  by 
the  plaintiff,  as  follows:  "The  Jury  are  in- 
structed that  forfeitures  are  not  favored  in 
law  and  must  be  strictly  construed,  and  that 
It  is  not  sufilclent  to  show  that  the  defendant 
had  the  right  to  declare  a  forfeiture;  but 
that  the  evidence  must  show  that  the  de- 
fendant actually  did  declare  the  contract  for- 
feited upon  the  grounds  under  which  a  right 
to  forfeiture  Is  claimed  to  exist"  It  will  be 
seen  from  the  foregoing  that  the  court  gave 
to  the  Jury  everything  contained  in  that  in- 
struction, except  that  forfeitures  are  not  fa- 
vored in  law,  and  the  court  was  right  in  de- 
clining to  state  that  proposition,  which,  If 
correct,  could  have  had  no  other  effect  than 
to  prejudice  the  defense.  Courts  of  law  en- 
force contracts  as  made,  and,  so  far  as  it 
can  be  said  that  they  incline  against  forfei- 
tures, the  rule  is  never  carried  to  the  extent 
of  relieving  parties  from  the  terms  of  their 
contract  Village  of  Morgan  Park  v.  Gahan, 
136  111.  515,  26  N.  E.  1065.    The  rule  stated. 
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however,  Is  peculiar  to  courts  of  equity,  and 
one  of  the  grounds  of  equitable  Jurisdiction. 
Equity  will  not  Interpose  to  enforce  or  carry 
Into  effect  a  forfeiture,  and  will  frequently 
prevent  forfeitures  where  compensation  can 
be  made.  In  equity  the  harsh  remedy  of  for- 
feiture yields  to  compensation  when  fair  deal- 
lug  and  good  conscience  seem  to  require  it 
(Ebert  v.  Arends,  190  IlL  221,  60  N.  E.  211); 
but  even  in  a  court  of  equity  the  test  whether 
a  forfeiture  will  be  relieved  against  is  wheth- 
er compensation  can  or  cannot  be  adequately 
made  for  breaches  of  obligations  (1  Pome- 
roy's  Eq.  Jur.  {  435).  Courts  of  law  have 
adopted,  to  some  extent,  the  doctrine  of 
equity  in  cases  where  a  penalty  Is  provided 
for,  by  giving  Judgment  for  the  amount  of 
damages  actually  sustained,  or  by  giving 
Judgment  for  the  penalty,  to  be  satisfied  by 
the  payment  of  such  damages.  A  court  of 
equity  will  never  Interfere  In  cases  of  for- 
feiture for  breaches  of  covenants  and  condi- 
tions, where  there  cannot  be  any  clear  esti- 
mate of  damages  or  Just  compensation  for 
such  breaches.  2  Story's  Eq.  Jur.  f  269.  In 
this  case  the  work  was  the  excavation  of  one 
section  of  the  drainage  canal  to  dispose  of  the 
sewage  of  the  city  of  Chicago.  The  board 
of  trustees  of  the  defendant  merely  represent- 
ed the  public,  and  any  loss  occasioned  by  the 
failure  to  perform  the  contract  would  result 
to  the  public  at  large.  It  Is  beyond  question 
that  there  could  be  no  estimate  of  such  dam- 
ages or  compensation  therefor.  The  incon- 
venience to  the  public  resulting  from  a  failure 
to  have  the  drainage  canal  excavated  and 
open  for  disposing  of  the  sewage  could  not  be 
measured  In  dollars  and  cents,  and,  as  com- 
pensation could  not  be  made  for  plaintiffs 
default,  no  rule  of  law  or  equity  would  re- 
lieve him  from  the  contract,  and  no  court 
would  hesitate  to  give  It  effect  according  to 
its  terms.  The  only  effect  of  telling  the  Jury 
that  forfeitures  are  not  favored  in  law  would 
be  to  create  an  unjust  prejudice  against  the 
defendant  In  the  enforcement  of  its  legal 
rights. 

Plaintiff  requested  the  court  to  instruct 
the  Jury  that  defendant  could  not  claim  a  for- 
feiture on  the  ground  that  the  character  of 
the  work  was  bad,  and  upon  that  question 
they  must  find  for  the  plaintiff.  Although 
the  rule  was  erroneous.  It  was  given  to  the 
Jury  In  another  instruction ;  and  this  Instruc- 
tion was  properly  refused  for  the  further 
reason  that  it  would  have  Invaded  the  prov- 
ince of  the  Jury  on  a  question  of  fact  There 
was  evidence  tending  to  show  that  the  char- 
acter of  the  work  was  bad,  and  the  Jury  so 
found. 

The  court  refused  an  instruction  that  If, 
when  the  notice  of  December  17,  1893,  was 
given,  the  defendant  bad  not  acquired  title 
to  the  right  of  way,  the  notice  was  of  no 
avail,  and  the  plaintiff  was  not  required  to 
begin  work  by  reason  thereof.  He  made  no 
objection  to  beginning  the  work  because  title 
was  not  acquired,  and  it  was  Immaterial  to 


hhn  in  any  view  of  the  case.  There  bad  been 
a  condemnation,  and  he  took  and  held  pos- 
session of  the  right  of  way,  so  that  the  court 
did  not  err  in  refusing  the  Instmctloii. 

The  court  modified  the  Instruction  as  to 
waiver  by  inserting  the  word  "full"  before 
"knowledge."  It  stated  that  knowledge  of  an 
act  on  which  a  forfeiture  might  be  based 
would  constitute  a  waiver,  and  the  court 
made  it  read  "full  knowledge."  There  was 
no  substantial  difference  between  the  Instruc- 
tion as  modified  and  before.  If  the  defendant 
had  knowledge  of  the  cause  of  forfeiture  at 
all,  it  had  full  knowledge. 

One  Instruction  for  the  defendant  stated, 
if  plaintiff  sublet  the  work,  or  any  part  of 
it,  he  violated  the  contract,  and  defendant  had 
a  legal  right  to  forfeit  it  It  is  urged  that 
the  Jury  might  understand  that  Instruction 
as  referring  to  the  subletting  for  the  grub- 
bing. That  contract  was  soon  abandoned,  and 
it  is  clear  that  the  forfeiture  was  not  on  that 
ground,  and  the  Jury  could  not  have  so  un- 
derstood. There  was  evidence  that  appel- 
lant had  sublet  the  work  of  excavation  to 
others,  and  the  Jury  could  not  have  been  mis- 
led by  this  instruction. 

Some  other  minor  questions  are  raised  as 
to  Instructions,  but  every  question  Is  folly  cot- 
ered  by  what  we  have  said.  The  InBtmctions 
as  a  series  are  fully  as  favorable  to  plain- 
tiff as  the  law  would  permit  The  Judgment 
of  the  Appellate  Court  Is  affirmed. 

Judgment  afllrmed. 

CARTER,  J.,  having  been  attorney  for  the 
sanitary  district  at  the  time  of  the  execution 
and  forfeiture  of  the  contract,  took  no  part 
In  the  consideration  of  this  case. 

(226  ut  S$! 
ROBERTS  V.  PEOPLE. 
(Supreme  Court  of  Illinois.    Feb.  21.   1907. 
Rehearing  Denied  April  11.  1907.) 

1.  HoinciDE— JusrinoATioN. 

Where  the  judges  and  clerks  appointed  to 
bold  a  political  club  election  were  regularir 
chosen,  the  fact  that  decedent,  one  of  the  candi- 
dates for  president,  and  his  followers,  had 
formed  a  plan  to  compel  the  substitution  of  a 
judge  and  clerk  representiog  decedent's  inter- 
est, and  that  it  bad  been  arranged  to  have  die 
persons  chosen  by  him  to  support  him  invade 
the  railing  in  the  polling  place  when  he  called 
their  names  before  the  voting  started,  would  not 
constitute  a  justification  for  defendant's  kill- 
ing deceased  in  a  difficulty  subaeqaently  result- 
ing from  the  alleged  stuffing  of  the  ballot  box; 
decedent's  plan  not  having  been  put  into  exe- 
cution. 

2.  Samb. 

Where  decedent  was  killed  In  a  difficulty 
occurring  at  a  political  club  election,  the  fact 
that  defendant  was  in  possession  of  the  rosters 
of  the  club  as  one  of  the  regular  clerks  of 
election,  and  that  decedent  knocked  the  rosters 
off  the  table  in  nn  eSort  to  reach  the  ballot  box, 
was  no  justification  for  the  killing. 

3.  Same— EviDENCB. 

Where  decedent  was  killed  in  a  conflict  at 
a  political  club  election,  and  the  court  per- 
mitted proof  of  everything  that  was  said  or 
done  by   decedent  or  any  of  his  party,   from 
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vbich  It  did  not  appear  tliat  they  intended  to 
onft  the  legally  appointed  jndses  of  the  election, 
the  exclosion  of  evidence  that  decedent  and  bis 
supporters  bad  entered  into  a  conspiracy  to  dis- 
place the  judges  and  take  possession  of  the 
ballot  bosea  and  rosters  to  carry  on  a  fraudu- 
lent election  was  not  error. 

4.  CitnnNAi.  Law— Tbiai.  — BviDXNCK  — Un- 
DisPDTKD  Facts. 

The  exclusion  of  evidence  offered  to  prove 
a  fact  otherwise  proved  and  not  denied  was 
not  error. 

5.  HOMICIDI!— SeLK-DKFENBB>— EVIDBNCE. 

Where,  in  a  prosecution  for  homicide,  de- 
fendant simply  relied  on  self-defense,  evidence 
as  to  the  intent  of  others  Who  accompanied 
deceased  to  the  place  where  the  homicide  oc- 
curred was  immaterial. 
e.  Obiminai,  Law— BviDBHCB— Eelsvanct. 

Where  decedent  was  killed  in  an  affray  at 
the  beginning  of  an  election  held  by  a  political 
dub,  evidence  as  to  the  manner  in  which  the 
election  was  conducted  after  the  affray  was 
inunaterial. 
7.  HoMiciDB—EviDENOK— Admissibility. 

Where,  in  a  prosecution  for  homicide  oc- 
curring at  an  election  of  a  political  club,  wit- 
nesses testified  that  J.  forced  a  bunch  of  ballots 
through  the  slot  in  the  box,  and  C.  claimed 
to  have  seen  ballots  dropping  into  the  box 
through  a  glass  in  the  side,  while  J.  denied 
that  he  cast  more  than  one  ballot,  whereupon 
8  scramble  occurred  for  possession  of  the  box. 
In  which  decedent  was  killed,  it  was  not  error 
to  permit  the  prosecution  to  offer  in  evidence 
the  buncli  of  ballots  alleged  to  have  been  forced 
into  the  box  by  J. 

&   SAMB— BVIDENCI!— MaTKBIAUTT. 

In  a  prosecution  for  homicide  in  an  affray 
at  an  election  of  officers  of  a  political  club, 
evidence  that  at  the  time  of  the  affray  the  men 
in  line  about  to  vote  were  nearly  all  unknown 
to  the  witness,  and  were  not  residents  of  the 
ward  or  members  of  the  club,  was  immaterial. 

9.  Cbiminai.  Law— ApPBAir- Pbxjvdiob— Evr 

IDENCE. 

In  a  prosecnUon  for  homicide  during  an 
affray  at  a  political  club  election,  defendant 
was  not  prejudiced  by  evidence  of  a  conversa- 
tion between  witness  and  a  man  who  ran  a 
cigar  stand  in  the  front  end  of  the  building  in 
which  the  election  was  held,  in  which  the  latter 
warned  the  witness  of  the  probability  that 
there  would  be  drunkenness,  fighting,  and  other 
offensive  conduct  at  the  election,  which  might 
tend  to  alarm  a  sick  woman  living  in  an  ad- 
joining house. 

10.  Same— EVTDENCB— Relevancy. 

In  a  prosecution  for  homicide  at  a  political 
dab  election,  evidence  as  to  bow  defendant 
came  to  be  selected  clerk  of  the  election  and 
who  nominated  him  was  immaterial. 

11.  SA>fE  —  Appeal  —  Evidence  —  Habhless 
Ebbob. 

Where,  in  a  prosecution  for  homicide,  the 
court  admitted  in  evidence  a  photograph  of  de- 
ceased, though  defendants  admitted  his  identity, 
but  such  photograph  was  not  used,  except  by 
the  assistant  state's  attorney  in  bis  closing  argu- 
ment, to  which  no  objection  was  made,  the 
ndmission  of  the  photograph,  though  objection- 
able, was  not  ground  for  reversal. 

12.  Witnesses— Evidence— Pbejtjdice. 
Where,  in  a  prosecution  for  homicide  oc- 
curring at  a  political  club  election,  it  was  shown 
that  certain  of  the  witnesses  werre  holding  polit- 
ical positions  and  were  active  supporters  of  de- 
ceased, the  court's  refusal  to  permit  defendant 
to  show  their  interest  and  prejudices  was  not 
error. 

13.  Cbiminal  Law  — iNSTBUonoNS  — Issues 
Presented. 

^n  a  prosecution  for  homicide,  it  is  im- 
proper for  the  court  to   give  instructions  on 


legal  propositions  not  presented  by  the  issues  or 
proof. 

fEd.  Note.— For  cases  in  point,  see  Cent  Pig. 
vol.  14.  Criminal  Law,  SI  1980-1984.1 
14.  Homicide— JosTiFiCATioN-lNSTBUcnoNS. 
In  a  prosecution  for  homicide  committed 
at  a  political  club  election,  it  was  not  error 
for  the  court  to  refuse  instructions  that  de- 
fendant had  a  right  to  kill  deceased  for  the 
purpose  of  retaining  possession  of  the  ballot 
boxes  and  rosters,  and  that  if  there  was  a 
conspiracy  to  assail  the  platform  and  take  pos- 
session of  such  ballot  box  and  rosters  by  force, 
and  defendant  endeavored  to  protect  the  boxes 
and  rosters,  and  in  so  doing  cut  deceased,  the 
jury  should  find  defendant  not  guilty,  if  they 
found  he  acted  in  an  honest  and  reasonable 
manner. 
16.  Cbimiwal  Law— TBiAi^lNsTsacTiONS. 

The  refusal  of  instructions  covered  by  hi- 
structions  given  is  not  error. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  S  2011.] 

Error  to  Criminal  Court,  Cook  County; 
George  Kersten,  Judge. 

George  GUI  Roberta  was  convicted  ot  mur- 
der, and  he  brings  error.    A£Brmed. 

Ki<^ham  Scanlan,  Le  Roy  Richards,  and 
John  F.  Tyrrell,  for  plaintiff  In  error.  W. 
H.  Stead,  Atty.  Gen.,  and  John  J.  Healy, 
State's  Atty.  (Robert  N.  Holt,  of  counsel), 
for  the  People. 

CARTWRIGHT,  J.  Plaintiff  in  error  was 
indicted  by  the  grand  Jury  of  Cook  county  for 
the  murder  of  Jolin  V.  Kopf.  His  plea  was 
not  guilty,  and  be  was  tried  In  the  criminal 
court  of  Cook  county.  The  jury  found  him 
guilty  and  fixed  tiis  punishment  at  imprison- 
ment in  the  penitentiary  for  a  term  of  20 
years.  Motions  for  a  new  trial  and  In  arrest 
of  judgment  were  denlM,  and  he  was  sen- 
tenced on  the  verdict 

These  facts  were  proved:  On  November 
28,  1906,  the  annual  election  of  the  officers  of 
the  Thirteenth  Ward  Republican  Club  of 
Chicago  was  to  be  held  at  S  o'clock  p.  m.  at 
1460  West  Madison  street,  in  said  city.'  The 
opposing  candidates  for  president  were  Wil- 
liam J.  Jackman,  who  was  then  president, 
and  John  V.  Kopf,  the  deceased.  By  the  con- 
stitution and  by-laws  the  managing  x»imuit- 
tee,  consisting  of  the  officers  and  one  mem- 
ber from  each  primary  district,  was  author- 
ized to  appoint  judges  and  clerks  of  the  elec- 
tion. At  a  meeting  of  the  committee,  of 
which  each  member  was  notified  and  at  which 
all  were  present  except  5,  who  were  sup- 
posed to  be  supporters  of  Kopf,  the  commit- 
tee appointed  Frank  Farnum,  Samuel  Lelt- 
zell,  and  George  D.  Jensen  as  judges,  and 
John  J.  Callahan  and  the  defendant  as  clerks. 
The  election  was  to  be  held  In  a  storeroom 
fronting  north  on  Madison  street.  From  the 
front  door  a  railing  was  put  up,  running  di- 
agonally toward  the  east  wall  and  then  along 
the  east  side  of  the  room  at  a  sufficient  dis- 
tance to  form  a  passageway  for  voters,  who 
were  to  enter  the  room  at  the  front  door,  go 
along  this  passageway  past  a  platform  near 
the  south  end,  where  the  ballot  box  was,  and 
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pass  oat  through  an  opening  In  the  east  walL 
The  platform  was  somewhere  from  18  to  22 
indies  high,  and  the  framework  was  7  feet 
3  inches  by  10  feet  3  Inches,  and  was  floored 
over,  with  the  exception  of  the  east  13  inches. 
On  the  platform  were  two  tables,  one  a  little 
over  3  feet  long  by  something  over  2  feet 
wide,  which  was  placed  lengthwise  near  the 
railing,  for  the  ballot  box  and  judges,  and 
the  other  a  round  table  on  the  platform  at 
the  northwest  comer,  for  the  use  of  the 
clerks.  About  12  o'clodE  the  Judges  and 
clerks  took  their  places  on  the  platform,  with 
the  ballot  box  and  rosters  of  the  dIfCerent 
precincts  in  the  ward.  They  remained  on  the 
platform  and  had  luncheon  and  beer  at  noon. 
About  half  past  1  o'clock  a  line  of  supporters 
of  Kopf  entered  the  building,  and  some  time 
before  the  hour  for  the  election  this  line  ex- 
tended a  considerable  distance  in  the  street, 
but  whether  those  In  the  street  were  Kopf 
supporters  does  not  appear.  About  10  min- 
utes before  8  o'clock,  when  the  election  was 
to  commence,  Kopf  came  Into  the  room  in  the 
space  before  the  platform,  and  at  his  requept 
the  ballot  box  was  opened.  Inspected,  and 
measured,  and  found  all  right.  There  were 
16  men  who  had  followed  Kopf  Into  the  room 
and  taken  positiops  in  the  passageway  along 
the  railing.  Kopf  was  a  county  commission- 
er, and  the  leaders  of  his  faction  acting  in 
bis  Interests  were  largely  persons  holding  mi- 
nor county  positions.  There  was  one  bailiff, 
one  record-  writer  from  the  criminal  court, 
two  clerks  from  the  board  of  election  com- 
missioners, one  from  the  probate  court,  two 
employ^  of  the  county  treasurer,  one  from 
the  county  hospital,  one  clerk  from  the  board 
of  review,  one  elevator  man  from  the  county 
building,  and  there  were  also  two  minor  of- 
ficials from  the  drainage  canal  board.  Kopf 
took  a  position  in  the  center  of  the  room  and 
made  a  speech  to  the  men  in  the  line,  stating 
that  he  had  been  promised,  at  a  meeting  at 
Jackman's  house,  a  Judge  and  clerk  of  the 
election,  and  he  had  not  t>een  allowed  them, 
and  claiming  his  right  to  have  a  Judge  and 
clerk.  Be  read  from  a  paper  the  names  of 
15  persona,  and  said  that  he  wished  these 
persons  to  serve  him — 1  as  Judge,  1  as  clerk, 
and  13  as  challengers.  His  claim  was  that 
Jackman  told  him  that  he  had  the  power  to 
give  him  a  Judge  and  clerk,  and  he  would 
do  so ;  but  as  to  whether  any  such  statement 
was  made  by  Jackman  the  evidence  was  con- 
flicting. It  was  understood  between  Kopf 
and  the  persons  whose  names  he  read  that 
when  their  names  were  called  they  wonld 
come  over  the  railing  to  the  place  where  he 
was.  When  Kopf  read  the  name  of  John  P. 
Iianahan,  the  man  from  the  office  of  the  clerk 
of  the  criminal  court,  he  came  over  the  rail- 
ing, and  Famum  Insisted  that  he  should  go 
back,  and  he  went  back  at  Kopfs  direction. 
The  time  for  opening  the  election  arrived  be- 
fore Kopf  concluded  his  speech,  and  a  man 
named  Coffman,  at  the  head  of  the  line,  who 
was  bailiff  In  the  sherUra  office,  handed  up 


his  ticket  Famum  took  It,  but  Kopf  told 
Ck>£fman  not  to  vote  yet,  and  his  ticket  was 
banded  back  by  Farnum,  who  then  called  on 
the  next  man  to  vote.  The  next  man  de- 
clined to  do  60,  and  Famum  then  said,  if 
they  would  not  vote,  the  Judges  and  clerks 
would.  Famum  then  deposited  bis  ballot,  and 
the  clerks  checked  him  off  the  list.  Jensen 
then  attempted  to  vote,  and  according  to  the 
testimony  of  a  number  of  witnesses  he  bad  a 
lot  of  ballots  folded  together  in  a  bunch  so 
thick  that  they  would  not  go  through  the  slot 
into  the  box,  and  when  the  ballots  were  tak- 
en out  of  the  ballot  box  after  tlie  election 
there  was  a  bunch  of  ballots  for  Jackman  an- 
swering the  description.  The  cry  went  up 
along  the  line  that  they  were  stuffing  the  bal- 
lot box,  and  Immediately  the  supporters  of 
Kopf  came  over  the  railing  Into  the  space  In 
front  of  the  Judges  and  clerks. 

It  Is  impossible  to  state  with  entire  accu- 
racy the  sequence  of  events  from  this  time, 
from  the  fact  that  practically  everytblng  oc- 
curred at  the  same  time,  and  the  trouble  was 
all  over  in  a  few  moments.  There  was  a 
railing  in  front  of  the  platform,  and  there 
was  some  evidence  that  It  was  torn  down: 
but  the  prqionderance  of  the  evidence  is  that 
It  was  not  A  man  named  Wangh,  a  derk 
in  the  office  of  the  election  commissioners, 
who  was  identified  by  the  various  witnesses 
as  "the  red-haired  man,"  rushed  upon  the 
platform,  followed  by  Lanahan.  Tha:e  was 
a  police  sergeant  named  Landers  present 
with  several  policemen,  and  Landers  and 
some  of  the  policemen  also  got  on  the  plat- 
form. Waugh  engaged  in  a  struggle  with  the 
Judges  for  the  possession  of  the  ballot  box, 
and  Lanahan  engaged  In  it  and  seised  Far^ 
num.  Famum  demanded  that  he  be  allowed 
possession  of  the  ballot  box  as  one  of  the 
legally  appointed  Judges  of  the  election, 
whereupon  Landers,  the  sergeant  Btmck  at 
Famum  with  his  club ;  but  his  aim  was  bad, 
and  he  stmck  the  chandelier  overhead. 
There  was  evidence  that  Landers  also  called 
Jensen  a  vile  epithet  and  said,  "I  will  run 
this  election,"  and  that  when  Leitzell  told 
him  he  was  a  Judge  of  the  election  and  need- 
ed protection,  he  said:  "Screw  your  nut  out 
of  here.  I  will  take  charge  of  this  election." 
Leitzell  left.  Famum  got  away  from  Lana- 
han, and,  with  either  Lanahan  or  Landtfs 
hanging  to  his  coat  tails,  got  over  the  ralliog 
and  ran  away  as  fast  as  he  could.  At  the 
same  time  that  the  others  went  upon  the 
platform  Kopf  started  to  go  iqran  It  at  the 
northwest  corner,  where  the  table  of  the 
clerks  was.  Callahan,  one  of  the  clerks,  was 
sitting  on  a  chair  which  was  tipped  back, 
with  the  roster  before  him  ready  to  check  off 
names,  and  as  Kopf  came  by  him  Kopf  either 
brushed  against  him  or  pushed  or  shoved  him 
and  knocked  off  his  hat  Callahan  picked  up 
his  hat  and  put  it  on  his  bead  and  took  an 
Immediate  departure.  The  defendant  was  al- 
so sitting  down  at  the  clerks'  table,  and  the 
disputed  questions  of  fact  la  the  case  relate 
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to  what  then  occnrred.  He  bad  an  open 
knife  lying  on  tlie  table  in  front  of  blm,  and 
the  testimony  for  the  prosecntion  was  that, 
"wlien  Kopf  was  on  his  way  to  the  ballot  box 
at  the  other  table  to  expose  the  alleged  fraud 
of  Joisen  and  ascertain  the  facts,  the  defend- 
ant rose  up  and  stepped  toward  him  with  the 
knife,  Inflicting  the  wound  which  caused  his 
death,  and  that  Kopf  made  no  assault  upon 
the  defendant  Defendant's  testimony  was 
that,  when  he  went  to  check  off  the  name  of 
Coffman,  he  found  his  pencil  point  broken, 
and  took  out  his  knife  and  sharpened  the  pen- 
cil, and  then  laid  the  knife  down ;  that  when 
the  disturbance  occurred  he  looked  over  to- 
ward the  ballot  box  and  saw  Landers  raise 
bis  club  to  strike  Famnm,  and  then  his  at- 
tention was  attracted  across  his  table  to  Kopf 
pushing  Callahan ;  that  as  he  started  to  get 
np  Kopf  pushed  him,  and  as  he  was  knocked 
back  his  hand  fell  on  the  table  and  on  the 
knife ;  that  he  grabbed  np  the  knife  and  be- 
gan waving  it  In  front  of  him,  and  called 
ont,  "Stand  back,  gentlemen!  Stand  back!" 
and  "Stand  ba(* !  Let  me  out  of  here !"  That 
it  seemed  to  him  there  were  a  dozen  men  all 
striking  at  him  at  once,  of  whom  be  knew 
Kopf  and  Simpson,  a  clerk  in  the  office  of 
the  election  commissioners;  that  Kopf  made 
a  Innge  at  him  and  suddenly  fell  back,  and 
the  defendant  was  horrified  and  did  not  In- 
tend to  kill  anybody.  Simpson  was  follow- 
ing Kopf  on  the  platform,  and  the  CTidence 
for  defendant  was  that  Kopf  attacked  de- 
fendant, causing  a  swelling  and  discoloration 
on  the  side  of  his  jaw.  Witnesses  for  the 
prosecution  testtfled  that  there  was  nothing 
like  a  bruise,  swelling,  or  discoloration  on  the 
Jaw.  Kopf  received  a  slashing  cnt  from  de- 
fendant with  the  knife  across  the  left  side 
of  the  al>domen,  about- 6  Inches  long,  which 
caused  his  death,  and  the  cnt  was  made 
tluTOugb  his  clothing,  and  Ills  suspender  was 
severed.  Jensen  and  defendant  were  taken 
away  by  the  police,  and,  the  other  Judges 
and  clerks  having  run  away,  the  remaining 
crowd  selected  Judges  and  clerks  and  con- 
ducted an  election. 

It  is  first  contended  that  the  verdict  of  the 
Jury  was  not  warranted  by  the  facts  proved. 
The  judges  and  clerks  were  r^ularly  chosen 
In  conformity  with  the  constitution  and  by- 
laws of  the  organization,  and  the  plan  of 
Kopf  and  his  followers  waa  to  compel  the 
Bubstltiition  of  a  Judge  and  clerk  represent- 
ing Koprs  Interest  That  was  doubtless  the 
reason  for  his  direction  to  his  supporter, 
Coffman,  not  to  vote  yet  He  made  a  speech 
to  his  adherents,  demanding  his  rights  as 
he  claimed  them,  and  it  bad  been  arranged 
to  have  the  persons  chosen  by  him  come  over 
the  railing  when  he  called  their  names.  The 
evidence  would  Justify  the  conclusion  that 
they  Intended  to  accomplish  their  purpose  by 
force.  Kopf  had  asked  Famum  who  Jensen 
was,  and  if  be  did  not  vote  at  the  last  Dem- 
ocratic primary,  which  Farntmi  admitted, 
but  said  that  he  was  then  a  Republican  and 


belonged  to  the  clnb.  Conceding  the  Intention 
of  Kopf  and  his  supporters  to  have  been  aa 
stated,  defendant  would  not  have  been  justi- 
fied In  killing  Kopf  because  of  such  plan  or 
intention,  which  was  not  put  in  execution. 
His  defense,  and  only  defense,  was  that  Kopf 
made  a  personal  assault  upon  him  which  jus- 
tified the  killing.  While  Kopf  was  making 
his  speech,  and  before  there  was  any  move  to 
substitute  a  judge  and  clerk,  his  followers 
began  to  shout  about  stuffing  the  ballot  box, 
and  Kopf  then  tried  to  get  to  the  box.  He 
was  interested  as  a  candidate,  and  had  a 
right  to  use  reasonable  means  to  ascertain 
whether  a  fraud  was  being  committed  by  Jen- 
sen and  the  ballot  box  being  stuffed.  The  de- 
fendant did  not  have  charge  of  the  ballot 
box,  and  had  no  responsibility  about  It  and 
no  interest  in  it,  and  he  so  understood;  for 
he  paid  no  attention  to  the  trouble  ov^  It, 
except  as  a  spectator.  He  did  have  posses- 
sion of  one  set  of  the  rosters  of  the  different 
precincts,  and  claimed  that  when  Kopf  came 
past  Callahan  he  knocked  Callahan's  rosters 
off  the  table.  Afterward  the  table  was  up- 
set, and  the  rosters  scattered  about.  But, 
even  If  defendant  had  been  defending  his 
possession  of  the  rosters  as  one  of  the  regular 
clerks.  It  would  not  have  Justified  the  killing 
of  Kopf.  It  Is  clear,  however,  that  Kopf  was 
not  after  the  rosters,  and  that  his  only  ^ort 
was  to  reach  the  ballot  box.  The  only  de- 
fense available  was  that  Kopf  assaulted  de- 
fendant In  such  a  manner  aa  would  justify  a 
reasonable  person  in  believing  that  he  was 
in  danger  of  losing  his  life  or  receiving  great 
bodily  liarm.  The  jury  concluded  that  there 
was  no  assault  of  tliat  character  upon  the 
defendant,  and  the  verdict  is  Justified  by  the 
evidence.  It  may  be  that  in  the  excitement 
of  the  moment  It  appeared  to  the  defend- 
ant that  the  air  was  full  of  desperadoes,  all  of 
whom  were  striking  at  him ;  but  it  Is  clear 
that  such  was  not  the  fact,  and  that  it  would 
not  have  so  appeared  to  a  reasonable  person. 
The  Jury  had  good  ground  for  believing  that 
the  defendant  was  not  assaulted  at  all,  and 
that  there  was  no  bmlse  or  discoloration  on 
his  Jaw. 

Tbe  next  complaint  Is  that  the  trial  court 
erred  In  its  rulings  on  the  admission  and  re- 
jection of  evidence,  and  several  objections 
are  made  to  such  rulings.  It  is  contended 
that  the  court  erred  In  excluding  evidence 
that  Kopf  and  his  supporters  had  entered  in- 
to a  conspiracy  to  displace  the  legally  ap- 
pointed judges  and  clerks,  to  take  possession 
of  the  ballot  box  and  rosters,  and  to  carry 
on  a  fraudulent  election.  The  court  permit-- 
ted  proof  of  everything  that  was  said  or  done 
by  Kopf  or  any  of  his  party,  and  there  was 
no  reason  to  suppose  from  anything  that  was 
said  or  done  that  Kopf  or  his  supporters  In- 
tended to  oust  the  legally  appointed  judges. 
The  Intention  evidently  was  to  Insist  upon 
having  one  Judge  and  one  clerk;  but  it  Is 
perfectly  clear  that  there  was  no  intention 
to  oust  the  others  or  to  take  possession  of 
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the  ballot  box  or  rosters.  The  speech  that 
Kopf  made  Indicated  the  position  and  pur- 
pose of  both  Kopf  and  his  supporters.  Ob- 
jections were  sustained  to  various  questions 
as  to  the  intention  of  parties  whose  names 
were  called  to  Jump  orer  the  railing  and 
take  positions  as  a  Judge,  clerk,  and  chal- 
lengers; but  the  fact  that  there  was  an  un- 
derstanding of  that  kind  was  proved,  and 
not  denied.  The  defense  was  purely  and 
simply  self-defense,  and,  while  the  defendant 
was  Justified  In  acting  upon  the  appearances 
presented  to  him,  the  question  what  was  go- 
ing on  in  the  minds  of  other  parties,  not  dis- 
closed by  any  act  or  word,  was  Immaterial. 

The  next  proposition  under  this  head  Is 
that  the  court  erred  In  refusing  to  allow  de- 
fendant to  prove  the  manner  of  conducting 
the  election  after  the  affray  was  over.  The 
evidence  took  far  too  wide  a  range  on  both 
sides,  doubtless  owing  to  the  natural  desire 
of  each  faction  to  prove  that  such  faction 
was  in  the  right  After  the  aCFair  was  over 
the  Kopf  faction  elected  Judges  and  clerks 
and  held  an  election;  but  the  fairness  or 
want  of  fairness  of  such  election  has  nothing 
to  do  with  this  case,  or  the  guilt  or  Innocence 
of  defendant. 

It  is  contended  that  the  conrt  erred  in  al- 
lowing the  prosecution  to  offer  In  evidence 
the  bunch  of  ballots  alleged  to  have  l>een  cast 
by  Jensen  for  Jackman.  The  grounds  of  the 
objection  seem  to  be  that  defendant  was  not 
present  when  the  ballots  were  taken  from  the 
tK>x,  but  had  l>een  arrested  and  taken  away, 
and  that  be  was  not  a  party  to  the  alleged 
stuffing  of  the  ballot  box.  There  was  no  evi- 
dence tending  to  prove  that  the  defendant 
was  In  any  conspiracy  to  stuff  the  ballot  box; 
but  we  think  the  evidence  was  admissible  as 
tending  to  show  a  reason  for  the  attempted 
investigation  of  the  matter,  and  in  corrobora- 
tion of  witnesses  for  the  prosecution.  There 
were  witnesses  who  testified  that  Jensen  forc- 
ed a  bunch  of  ballots  through  the  slot,  and 
Goffman  claimed  to  have  seen,  through  a 
glass  in  the  side  of  the  box,  ballots  dropping 
Into  it,  while  Jensen  denied  tliat  he  cast 
more  than  one  ballot. 

It  Is  further  complained  that  the  conrt  im- 
properly refused  to  permit  the  defendant  to 
show  by  witnesses  that  the  men  in  the  line 
were  nearly  all  unknown  to  them,  and  were 
not  residents  of  the  ward  or  members  of  the 
club.  The  only  material  fact  was  that  the 
men  in  the  line  were  there  as  adherents  and 
supporters  of  Kopf,  and  that  fact  was  prov- 
«d.  Evidence  offered  to  the  effect  that  they 
were  unknown  to  witnesses  would  not  have 
been  sufficient  to  show  that  they  were  not 
«ntltied  to  vote,  as  there  were  over  4,000 
members  of  the  club. 

It  is  complained  that  the  court  allowed  a 
woman  to  testify  aa  to  a  conversation  with 
the  man  who  kept  a  cigar  stand  in  the  front 
«ud  of  the  building.  The  cigar  man  had  al- 
ready testified,  without  objection,  to  the 
«ame  conversation,  and,  while  it  was  irrele- 


vant, it  was  not  hurtful  to  tbe  d^endant. 
There  was  a  sick  woman  In  tbe  adjoining 
building,  and  the  cigar  man  warned  ber  at- 
tendant of  the  probability  of  dmnkenness. 
fighting,  and  other  offensive  conduct  nsnal 
at  these  elections,  which  might  tend  to  alarm 
tbe  sick  woman. 

The  court  did  not  err  in  excluding  evidence 
as  to  bow  the  defendant  came  to  be  selected 
as  a  clerk,  and  who  nominated  blm,  which 
was  only  offered  to  show  that  bis  conduct 
was  proper  in  accepting  the  position  of  clerk, 
and  which  did  not  tend  to  establish  eitfaa 
guilt  or  Innocence. 

The  court  admitted  in  evidence  a  photo- 
graph of  the  deceased,  although  the  defense 
admitted  that  Kopf  was  the  person  killed. 
The  evidence  was  unnecessary,  and  might 
properly  have  been  excluded;  but  the  only 
nse  of  it  which  is  complained  of  consists  of 
statements  of  the  assistant  state's  attorney  In 
his  closing  argument  No  objection  was 
made  to  anything  that  the  state's  attorney 
said,  and  there  was  no  ruling  as  to  Its  pro- 
priety. Counsel  say  that  they  did  not  make 
any  objection,  because  the  court  reqnested 
them  not  to  do  so.  As  they  waived  th^ 
legal  rights  at  the  regnest  of  the  court  thero 
is  nothing  for  us  to  pass  upon.  The  admis- 
sion of  the  photograph  is  not  in  itself,  ground 
for  reversal.  Objections  must  be  made  to  the 
court  and  exceptions  can  only  be  taken  to 
rulings  of  the  court  or  refusal  to  rule.  In 
this  case  there  is  nothing  in  the  remarks  of 
the  assistant  state's  attorney  that  would  Jus- 
tify a  reversal,  if  there  had  been  nillngs  and 
exceptions. 

Complaint  is  made  that  the  court  refused 
to  allow  defendant  to  show  the  Interest  and 
prejudice  of  some  of  the  witnesses.  The  at- 
tempt was  to  show  that  they  were  political 
henchmen  of  Kopf,  aa  coun^  commissioner, 
and,  as  to  one  of  them,  that  he  was  retained 
in  his  position  by  Kopf  a  brother.  It  clearly 
appeared  that  tbe  witnesses  were  liolding 
county  positions  and  that  they  were  active 
and  ardent  supporters  of  Kopf,  and  oigaged 
in  the  affair  as  such,  and  nothing  would  be 
gained  by  further  investigation  of  their  in- 
terest or  prejudice. 

It  Is  insisted  that  the  trial  court  erred  In 
instructing  the  Jury.  It  must  be  confessed 
that  the  court  gave  to  tbe  Jnry  an  unwar- 
ranted number  of  instructions.  There  were 
44  given  at  tbe  request  of  the  prosecution, 
and  32  given  at  the  request  of  the  defendant 
Tbe  most  fertile  brain  could  not  conjure  up 
76  legal  propositions  Involved  in  this  case,  or 
wlilch  it  was  necessary  for  the  Jury  to  under- 
Btahd  for  its  decision.  The  court  gave  no- 
merous  instructions  wholly  Irrelevant  to  any 
Issue  in  the  case,  and  practically  the  whole 
domain  of  the  criminal  law  relating  to  homi- 
cide was  exhibited  to  the  Jury.  There  was 
an  instruction  as  to  the  sufficiency  of  mere 
words  to  Justify  the  killing  of  a  person :  tiro 
instructions  as  to  circumstantial  evidence 
toiding  to  prove  the  commission  of  the  crime 
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charged  by  the  Indlvldnal  charged  with  It; 
Instructions  as  to  the  killing  of  a  person  by 
one  who  Is  In  the  commission  of  an  unlawful 
act,  which  In  Its  consequences  naturally  tends 
to  destroy  human  life;  one  as  to  the  killing 
of  a  person  In  combat  by  an  original  aggressor, 
who  has  In  good  faith  declined  further  strug- 
gle before  the  mortal  blow  was  given ;  and  a 
general  assortment,  abstract  In  form  and  suit- 
able for  any  sort  of  case  that  might  arise. 
The  practice  of  giving  such  Instructions  not 
applicable  to  the  case  has  been .  repeatedly 
condemned.  Dunn  v.  People,  109  111.  635; 
Hayner  v.  People,  213  111.  142,  72  N.  B.  782; 
11  Ency.  of  PI.  &  Pr.  150;  12  Cye  661.  If 
we  did  not  feel  clear  that  the  Instructions  In 
this  case  did  not  prejudice  the  defendant,  we 
should  reverse  the  Judgment  No  court  would 
originate  the  Idea  that  numerous  propositions 
contained  In  the  Instmctlons  related  to  this 
«aBe,  or  that  there  was  any  necessity  for  en- 
ll^toilng  the  Jury  concerning  them.  The 
Jnry  were  fully  and  fairly  Instructed  im  the 
part  of  the  defendant,  and  every  principle  of 
law  applicable  to  the  case  was  given  to  the 
Jnry  as  requested  by  his  counsel.  No  error 
was  committed  in  the  refusal  of  any  Instruc> 
Hon  offered  In  his  behalf.  One  was  refused  to 
the  effect  that  the  defendant  had  a  right  to 
bill  Kopf  for  the  purpose  of  retaining  posses- 
alon  of  the  ballot  box  and  rosters;  and  an- 
other, the  substance  of  which  was  that  If 
there  was  a  coneiplracy  to  assail  the  platform 
and  take  possession  of  the  ballot  box  and 
rosters  by  force,  and  the  defendant  endeavor* 
■ed  to  protect  the  ballot  box  and  rosters,  and 
in  so  doing  cnt  the  deceased,  the  Jury  should 
find  the  defendant  not  gaUl7,  If  they  found 
that  he  acted  In  an  honest  and  reasonable 
manner.  The  defendant  was  not  defending 
the  ballot  box,  as  he  admitted  In  his  testi- 
mony, and  Kopf  was  not  attempting  to  take 
the  rosters  away  from  him,  according  to  his 
own  account  The  Instructions  were  properly 
refused  for  that  reason,  If  they  had  been  oth- 
■erwise  correct  Another  refused  instruction 
stated  the  same  proposition  as  to  assailing 
the  platform,  and  authorized  the  Jury  to  take 
such  facts  Into  consideration  in  determining 
whether  or  not  the  deceased  or  the  defend- 
ant was  the  original  aggressor,  even  though 
the  defendant  did  not  know  of  the  conspiracy. 
There  was  no  reason  for  the  invasion  of  the 
platform,  or  attempt  to  do  so,  until  the  In- 
stant when  It  was  charged  that  Jensen  was 
-atofflng-the  ballot  box.  An  instruction  which 
was  refused  stated  the  law  as  to  resisting  by 
force  an  attempt  to  commit  a  known  felony, 
and,  If  need  be,  killing  the  person  making  the 
attempt  There  was  no  evidence  of  any  at- 
tempt to  commit  a  felony,  and  the  instruction 
was  not  applicable  to  the  case.  There  were 
two  instructions  on  the  presumption  of  Inno- 
Kioice  of  the  defendant  which  were  refused ; 
t>nt  the  rule  .on  that  subject  was  stated  in 
"various  instructions  which  were  givoi. 

The  defendant  was  entitled  to  a  fair  and  Im- 
partial trial  in  conformity  to  law,  and  so  far 


as  we  can  see  he  received  such  a  trial.    We 
find  no  error  for  which  the  Judgment  ought 
to  be  reversed.    The  Judgment  Is  affirmed. 
Judgment  affirmed. 


FORTUNE  V. 


(226  111.  262) 

ENGLISH. 


(Supreme  Court  of  Illinois.    Feb.  21,  190T.    Re- 
hearing Denied  April  11.  1907.) 

1.  Limitation   of  Actions  —  Fbaudduekt 

CoNCKAUaKT     OF     GA.V8K     OF     AOIION— Sl- 
USNCE. 

Where  an  attorney  advised  his  client  that 
the  land  was  'unincumbered,  and  the  client 
bought  it  end  suit  was  brought  under  a  mort- 
gage existing  at  the  time  of  tiie  purchase,  the 
attorney's  representation  to  the  client  that  the 
land  was  not  subject  to  the  mortgage,  and  that 
he  could  successfally  defend  the  foreclosnre 
proceeding,  was  not  sncb  a  fraudulent  conceal- 
ment of  the  client's  cause  of  action  for  his 
negligence  in  approving  the  title  at  the  time  the 
purchase  was  made  as  would  stay  the  running 
of  limitations  under  the  express  provisions  of 
Rev.  St  1874,  c.  83,  {  22,  in  the  absence  of  a 
showing  that  the  attorney  knew  his  misrepre- 
sentations to  be  untrue. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  33,  Limitation  of  Actions,  t  512.] 

2.  SaMB— PUAPIWQS— SUJrFlClBWOT  OF  AVKB- 
lOGNT. 

An  allegation  that  one  "craftily,"  "fraud- 
ulently," "falsely,"  and  "maliciously  concealed 
a  cause  of  action  against  himself  was  insuffi- 
cient to  charge  defendant  with  the  fraudulent 
coDcealment  in  the  absence  of  an  averment  of 
facts  to  which  the  words  might  properly  apply. 
[Ed.  Note.— For  cases  in  point  see  Gent  Dig. 
vol  83,  Umitation  of  Acti<m8,  i  701.] 

Appeal  from  Appellate  Court,  First  Dla- 
trlct 

Action  by  Peter  Fortune  against  William 
J.  English.  From  a  Judgment  of  the  Appel- 
late Court  affirming  a  Judgment  for  defend- 
ant plaintiff  appeals.    Affirmed. 

Alexander  Sullivan  and  Frank  L.  Kriete 
(Hiram  T.  Gilbert  and  Carroll  O.  Boggs,  ot 
oonnsel),  for  appellant  Krans,  Alschnler  & 
Holdoo,  for  appellee. 

CARTWBIGHX,  J.  This  is  an  acUon  on 
the  case^  brought  by  appellant  in  the  circuit 
court  of  Cook  county,  to  recover  damages  al- 
leged to  have  resulted  from  negligence  of  the 
appellee  In  the  performance  of  his  duties  as 
attorney  at  law  under  an  employment  as  such 
by  the  appellant  The  declaration  alleged,  in 
substance,  that  the  plaintiff,  having  contract- 
ed to  pnrchase  from  Emma  A.  Leahy  certain 
real  estate  In  Cook  county  In  fee  simple  and 
onlncombered  tor  $22,000,  employed  the  de- 
fendant as  an  attorney  at  law,  to  examine 
the  title  to  said  real  estate,  and.  If  it  proved 
to  be  a  good  title  In  fee  simple  and  unincum- 
bered, to  cause  such  title  to  be  conveyed  to 
plaintiff,  but  the  defendant  neglected  his 
duty  In  that  behalf,  and  on  December  2, 1880, 
negligently  and  wrongfully  caused  and  pro- 
cared  plaintiff  to  pay  the  purchase  price  for 
said  real  estate  and  accept  a  deed  therefor, 
when  In  fact  the  real  estate  was  subject  to 
Incumbrances,  secured  by  trust  deed,  amount- 
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Ing  to  $12,000;  that  the  holders  of  the  said 
incumbrances  thereafter  commenced  foreclo- 
sure proceedings,  and,  notwithstanding  de- 
fendant exercised  all  due  care  and  diligence 
In  the  defense  thereof,  he  was  compelled  to 
pay  the  incumbrances,  with  interest,  amount- 
ing to  $16,522.70,  and  costs  and  expenses 
amounting  to  $5,G00.  There  was  much  plead- 
ing which  It  is  not  necessary  to  stat&  The 
declaration  finally  consisted  of  original  counts 
1,  2,  3,  and  4,  amended  additional  counts 
5,  6,  ,7,  and  8,  and  additional  counts  9  and 
10.  Demurrers  were  sustained  to  the  amend- 
ed additional  counts  5,  6,  7,  and  8,  and  plain- 
tiff elected  to  stand  by  them.  To  the  other 
counts  pleas  were  filed  of  not  guilty,  the 
statute  of  limitations  of  five  years,  and  the 
statute  of  limitations  of  ten  years.  Replica- 
tions to  the  pleas  of  the  statute  of  limitations 
were  filed,  and  demurrers  were  sustained 
thereto,  whereupon  the  plaintiff  elected  to 
abide  by  his  replications,  and  there  was  a 
final  judgment  for  the  defendant  Plaintiff 
appealed  to  the  Appellate  Court  for  the  First 
District,  and  the  branch  of  that  court  affirm- 
ed the  judgment. 

'A  decision  as  to  the  sufficiency  of  the 
amended  fourth  replication  of  the  plaintiff 
to  the  second  plea  of  the  defendant  to  counts 
1,  2,  S,  and  4  of  the  declaration  will  be  de- 
ctsiTe  of  the  case.  That  replication  was  In- 
tended to  set  up  a  fraudulent  concealment  of 
the  cause  of  action  by  the  defendant  under 
section  22,  c.  83,  Rev.  St  1874,  concerning 
limitations,  which  is  as  follows:  "If  a  per- 
son liable  to  an  action  fraudulently  conceals 
the  cause  of  such  action  from  the  knowledge 
of  the  person  entitled  thereto,  the  action 
may  be  commenced  at  any  time  within  five 
years  after  the  person  entitled  to  bring  the 
same  discovers  that  he  has  such  cause  of 
action,  and  not  afterwards."  Under  that  sec- 
tion, if  the  defendant  fraudulently  concealed 
the  cause  of  action  alleged  In  the  declaration 
from  the  knowledge  of  the  plaintiff,  and  the 
plaintiff  discovered  the  same  within  five 
years  before  the  action  was  commenced,  the 
statute  of  limitations  would  not  apply.  To 
meet  the  requirement  of  the  statute  in  a 
case  like  this,  where  the  original  basis  of 
the  action  is  not  a  fraud,  there  must  be  some- 
thing of  an  affirmative  character  designed  to 
prevent,  and  which  does  prevent,  a  discovery 
of  the  cause  of  action.  Mere  silence  by  a 
person  liable  to  an  action  is  not  concealment 
of  the  cause  of  action ;  but  such  concealment 
must  consist  of  affirmative  acts  or  represen- 
tations. Wood  V.  Williams,  142  111.  269,  31 
N.  B.  681,  84  Am.  St  Rep.  79;  Parmelee  v. 
Price,  208  111.  644,  70  N.  E.  725;  19  Am.  & 
Eng.  lEacy.  of  Law  (2d  Ed.)  253. 

The  facts  averred  in  the  replication  under 
consideration  are  that  plaintiff  was  unlearn- 
ed in  the  law  and  unable  to  determine  for 
himself  the  matters  in  the  declaration  and 
replication  mentioned;  that  defendant,  for 
hire  and  reward,  was  employed  by  plaintiff 
to  advise  and  direct  him  with  respect  to  such 


matters ;  that  plaintiff  was  and  remained  Ig- 
norant until  December  9, 1899,  of  the  commit- 
ting by  the  defendant  of  the  grievances  in  the 
declaration  mentioned ;  that  on  September  11, 
1893,  within  less  than  five  years  after  the 
cause  of  action  arose,  the  holders  and  own- 
ers of  the  promissory  notes  In  the  declaration 
mentioned  instituted  in  the  circuit  court  of 
Cook  county  a  suit  against  the  plaintiff  and 
other  persons  to  subject  the  real  estate  to 
sale  for  the  payment  of  the  amount  due  <» 
said  notes;  that  plaintiff  retained  and  em- 
ployed the  defendant,  for  hire  and  reward, 
to  Investigate  said  suit  and  the  questions  of 
law  and  fact  connected  therewith  and  bear- 
ing upon  the  rights  and  liabilities  of  the 
plaintiff  with  respect  to  the  promissory  notes, 
trust  deed,  and  real  estate,  and  to  direct 
plaintiff  as  to  the  course  to  be  pursued  witii 
respect  to  the  same;  that  defendant,  well 
knowing  that  he  had  been  guilty  of  commlt- 
tlDg  the  grievances  in  the  declaration  men- 
tioned, and  that  a  cause  of  action  had  arisen 
against  htm  on  account  thereof,  and  that 
plaintiff  was  ignorant  thereof,  and  craftily 
and  fraudulently  intending  to  conceal  from 
the  plaintiff  the  committing  of  said  grievan- 
ces, and  to  prevent  plaintiff  from  bringing 
suit  within  five  years  after  the  committing 
of  said  grievances,  falsely  and  maliciously 
represented  to  the  plaintiff  that  the  plaintiff 
was  the  owner  in  fee  simple  of  the  real  es- 
tate free  from  all  incumbrances  and  could 
successfully  defend  the  suit  and  defeat  the 
claims  of  the  complainants  therein ;  and  that 
plaintiff,  relying  upon  the  truth  of  said  repre- 
sentations and  acting  under  the  direction  and 
advice  of  the  def«idant,  defraded  the  suit 
until  December  9,  1899,  when  it  was  finally 
decided  adversely  to  him,  until  which  time  be 
was  ignorant  of  the  committing  of  the  griev- 
ances In  the  declaration  mentioned. 

It  is  a  general  rule  of  pleading  that  the 
facts  upon  which  the  court  is  required  to 
state  the  law  shall  be  alleged  (Gould's  PI.  e. 
3,  8  120 ;  1  Shinn's  PI.  &  Pr.  §  475) ;  and  In  » 
replication  to  a  plea  of  the  statute  of  limi- 
tations it  is  necessary  that  the  facts  ctnsti- 
tutlng  the  fraud  shall  be  clearly  stated  (Beat- 
ty  V.  Nldierson,  73  111.  005;  IS  Ency.  of 
PI.  &  Pr.  246).  The  replication  must  set  oat 
facts  and  circumstances  which  amount,  in 
law,  to  a  fraudulent  concealment  by  the  de- 
fendant of  the  cause  of  action,  and  if  it 
falls  to  set  out  such  facts  as  in  the  law  con- 
stitute such  fraud  It  will  be  bad  on  demurrer. 
This  replication  contains  no  averment  that 
the  defendant  concealed  from  the  plaintiff 
any  fact,  or  did  anything  to  prevent  plaintiff 
from  ascertaining  any  fact  upon  which  the 
cause  of  action  depended,  either  by  affirma- 
tive act  or  any  scheme  or  device  to  prevent 
Inquiry.  If  there  was  any  fraudulent  om- 
cealment.  It  related  to  matter  of  law,  and 
consisted  in  the  representation  that  the  real 
estate  was  not  subject  to  the  incumbrances, 
and  that  plaintiff  could  successfully  defend 
the  foreclosure  suit    Although  all  persons 
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are  preBomed  to  know  the  law.  It  is  ondoobt- 
edly  true  that,  where  the  relation  of  attor- 
ney and  client  exists,  a  fraudulent  conceal- 
ment  of  the  cause  of  action  by  the  attorney 
may  be  accomplished  by  a  misrepresentation 
of  the  state  of  law  or  the  legal  rules  or  prin- 
ciples applicable  to  the  facts,  knowingly  made 
for  the  purpose  of  deceiving  the  client 
While  that  relation  requires  a  full  disclosure 
by  the  attorney  of  all  matters  within  the 
scope  of  bis  employment,  it  does  not  require 
him  to  volunteer  Information  to  his  client 
that  his  client  has  a  cause  of  action  against 
him.  The  pleading  Is  to  be  construed  most 
strongly  against  the  pleader,  and  the  repli- 
cation wholly  fails  to  aver  that  the  defendant 
knew  the  contrary  to  his  representation  to 
be  the  law.  There  Is  no  distinct  or  clear 
averment  that  the  oplnl(Mi  rendered  by  de- 
fendant as  to  the  legal  rights  of  the  plalntlfF 
was  known  by  defendant  to  be  false,  and  for 
aught  that  appears  It  may  have  been  an  In- 
correct opinion  resulting  from  want  of  knowl- 
edge. The  words  "craftily,"  "fraudulently," 
"falsely,"  and  "maliciously"  are  of  no  avail. 
In  the  absence  of  averments  of  facts  to  which 
they  properly  apply.  The  repllcatl(»i  falls  to 
show  any  misrepresentation  of  any  diaracter 
as  to  any  fact,  or  any  false  or  fraudulent 
misrepresentation  as  to  the  state  of  the  law 
or  the  legal  rights  of  the  plaintiff  arising 
out  of  the  facts,  and  the  court  was  there- 
fore right  in  sustaining  the  demurrer. 

The  Judgment  of  the  Appellate  Court  is 
aflSrmed. 

Judgment  affirmed. 


(226  III.  283) 

ILLINOIS  STEEL  CO.  T.  SATLOR. 

(Supreme  Court  of  Illinois.    Feb.  21, 1907.    B«- 
hearing  Denied  April  10,  1907.) 

1.  Appeal  —  Revisw  —  CoNOLtrsivxNxss  ot 

FlRDIHOS. 

Under  the  statute,  all  controverted  ques- 
tions of  fact  are  settled  by  the  verdict  of  the 
juiy  and  judgment  of  the  Appellate  Court,  and 
the  only  question  reviewable  on  appeal  to  the 
Supreme  Court  from  a  refusal  to  direct  a 
verdict  for  defendant  is  whether  there  Is  any 
competent  evidence  in  the  record  fairly  tending 
to  support  the  plaintitTs  cause  of  action. 

[Eid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  »  4322-1352.] 

2.  Master  and  Servant  —  Nbougenoe  of 
Master— Question  roB  Jitrt. 

Where  an  employs  working  near  a  blast 
furnace  was  killed  by  an  explosion  resulting 
from  molten  metal  escaping  from  the  furnace 
and  coming  in  contact  with  water,  whether  the 
employer  was  negligent  httd,  nnder  the  evidence, 
a  question  for  the  Jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  |  1001.] 

Appeal  from  Appellate  Court,  Second  Dis- 
trict 

Action  Xry  Clinton  B.  Saylor  against  the 
Illinois  Steel  Company.  From  a  Judgment 
for  plaintiff,  affirmed  by  the  Appellate  Court, 
defendant  appeals.    Affirmed. 


John  H.  Oamsey  (Enapp,  Haynle  ft  Camp- 
bell, of  counsel),  for  appellant.  W.  W.  Stev- 
ens and  P.  Shutts,  tor  appellee. 

FARMER,  J.  This  is  an  action  on  the 
case,  brought  by  Clinton  B.  Saylor,  adminis- 
trator of  the  estate  of  Charles  J.  Saylor,  de- 
ceased, against  the  Illinois  Steel  Company  to 
recover  damages  on  account  of  the  death  of 
his  intestate,  alleged  to  Imve  been  caused  by 
the  negligence  of  appellant,  December  13, 
1903,  while  deceased  was  working  about  ap- 
pellant's blast  furnace  No.  8.  The  declara- 
tion contains  two  counts.  The  first  alleges 
that  the  defendant  carelessly  and  negligent- 
ly failed  to  keep  the  said  furnace  in  safe  con- 
dition and  r^air.  The  second,  "that  de- 
fendant carelessly  and  negligently  failed  to 
keep  the  said  blast  furnace  In  safe  condi- 
tion and  repair,  tnit,  on  the  contrary,  then 
and  tliere  carelessly  and  negligently  per- 
mitted the  said  furnace  to  become  and  be  de- 
fective and  unsafe  and  in  a  bad  and  danger- 
ous condition."  A  plea  of  the  general  issue 
was  filed,  the  case  tried  before  the  court 
and  Jury,  and  a  vordict  and  Judgment  for 
$5,000  was  rendered.  An  appeal  was  taken 
from  that  Judgment  to  the  Appellate  Court, 
where  the  Judgment  of  the  circuit  court  was 
affirmed,  and  the  case  is  brought  here  by  ap- 
peal. 

Deceased  was  at  the  time  of  his  death, 
and  for  about  9  years  prior  thereto  had  been, 
employed  by  appellant  as  a  pipe  fitter  or 
pipe  fitter's  helper.  His  work  was  to  fit 
and  cliange  water  pipes  and  tuydres  or  blast 
pipes,  to  look  after  water  connections,  and, 
in  a  general  way,  the  circulation  of  the 
water  through  the  walls  and  pipes  of  the 
furnace.  Blast  furnace  No.  8,  about  which 
deceased  was  employed,  had  been  standing 
for  16  or  17  years.  Said  furnace,  as  con- 
structed, consisted  of  a  floor  of  fire  brick 
about  2  feet  tliick,  laid  at  the  bottom  of  an 
excavation  2  or  3  feet  below  the  ground  sur- 
face, upon  which  was  erected  a  Jacket  of 
steel  1%  Inches  thick.  The  Jacket  is  circu- 
lar In  shape,  19  feet  in  diameter,  and  extends 
above  the  ground  surface  about  4  feet  The 
floor  of  the  hearth,  within  the  Jacket,  is  of 
fire  brick  about  2  feet  thick,  and  above  the 
floor  of  the  hearth,  for  the  height  of  4^ 
feet,  a  wall  of  flre  brick  Is  carried  up  3^ 
feet  thick,  and  for  about  5  feet  more  at  a 
thldkness  of  33  inches.  Above  the  hearth  is 
what  Is  known  as  the  "bosh,"  built  of  fire 
brick  and  extending  upward  about  20  feet, 
slanting  outward.  Within  the  bosh  are  hol- 
low cooling  plates,  through  which  water  cir- 
culates. The  stack  is  about  60  feet  high, 
built  utwn  a  steel  mantel  supported  by  col- 
umns. The  stack  is  built  of  brick  and  lined 
with  flre  brick.  The  furnace  is  filled  from 
above,  and  when  a  cast  is -made  the  metal 
is  taken  out  through  the  tapping  hole,  about 
2  feet  above  the  ground  surface  of  the  fur- 
nace. During  the  operation  of  the  furnace 
the   heat  Is  from  2,600  to  8,000  degrees; 
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the  air  blast  beln^r  forced  into  tlie  fnmace 
through  blast  pipes  about  10  feet  above 
the  hearth,  the  melting  point  being  aboye 
them.  The  water  which  circulates  through 
the  cooling  plates  falls  to  the  top  of  the 
jacket  and  rtms  over  the  sides,  keeping  it 
constantly  wet  and  cool,  and  is  carried  oft 
by  a  ditch  or  sewer  running  around  the  base 
of  the  jacket  The  proof  showa  that  during 
the  operation  of  the  blast  furnace  the  heav- 
ier portions  of  the  Iron,  such  as  carbon, 
graphites,  and  silicates,  collect  in  the  bottom 
of  the  furnace,  and  by  some  chemical  action 
the  fire  brick  gradually  disappear  or  fuse 
with  the  iron  and  become  a  very  hard  sub- 
stance, called  "salamanda*."  The  proof 
shows  this  salamander  is  considered  a  bet- 
ter lining  than  fire  brick,  because  It  can 
withstand  a  higher  degree  of  heat.  On  the 
13th  day  of  December,  aboat  noon,  there 
was  what  la  known  as  a  "break-out,"  and 
about  10  or  15  tons  of  molten  metal  escaped 
through  the  bottom  part  of  the  furnace,  eith- 
er through  the  lower  part  of  the  Jacket  on 
the  side,  or  down  through  the  bottom  of  the 
hearth,  and  came  up  through  the  ground.  It 
spread  about  the  floor  in  the  vicinity  of 
the  furnace,  and,  a  portion  of  the  molten 
metal  coming  in  contact  with  the  water, 
caused  a  violent  explosion.  Deceased  was 
seen  at  bis  work  around  the  furnace  only  a 
few  minutes  before  the  explosion,  and  a  few 
minutes  after  the  explosion  was  found  8  or 
10  feet  from  the  furnace,  dead.  His  body 
was  badly  burned,  and  was  lying  under  a 
piece  of  iron  roofing  that  bad  fallen  from 
above  through  the- force  of  the  explosion. 

At  the  close  of  plaintiff's  evidence,  and 
at  the  close  of  all  the  evidence,  appellant 
entered  its  motion  for  the  court  to  instruct 
the  jury  to  return  a  verdict  finding  the  de- 
fendant not  guilty.  These  motions  were  re- 
fused, and  the  rulings  of  the  court  refusing 
them  are  assigned  for  error.  By  the  terms 
of  the  statute  ail  controverted  qu^tions  of 
fact  are  settled  by  the  verdict  of  the  Jury 
and  Judgment  of  the  Appellate  Ck)urt,  and 
by  this  assignment  of  error  the  only  ques- 
tion raised  in  this  court  is  whether  there  Is 
any  competent  evidence  in  the  record  fair- 
ly tending  to  support  the  plaintiCTs  cause 
of  action.  Chicago  City  Railway  Co.  v.  Mar- 
tensen,  198  111.  511,  64  N.  B.  1017;  Acker- 
stadt  V.  Chicago  City  Railway  Co.,  194  111. 
616,  62  N.  B.  884;  Metropolitan  Elevated 
Railway  Co.  v.  ForUn,  203  III  454,  67  N.  E. 
977.  The  proof  showed  that  the  break-out 
was  below  the  surface  of  the  ground;  but 
whether  it  was  through  the  bottom  of  the 
furnace,  or  through  the  side  above  the  bot- 
tom, is  not  shown  by  the  evidence.  It  ap- 
pears from  the  testimony  the  place  of  the 
break-out  was  repaired  by  the  metal  itself  by 
the  formation  of  salamander,  and  after  its 
occurrence  no  repairing  was  necessary.  Ac- 
cording to  the  testimony  of  2  witnesses  of 
experience  with  blast  furnaces,  break-outs 
were  liable  to  occur,  not  only  In  old  furnaces. 


but  In  ne^v  ones  also.  It  was  testified  to 
that  they  could  not  be  foreseen,  nor  their 
causes  determined.  The  salamander  lining, 
according  to  the  evidence.  Is  regarded  as  the 
best  lining  known.  From  these  circumstances 
It  is  argued  that  the  court  should  have  di- 
rected a  verdict,  because  the  proof  failed 
to  support  the  charge  of  negligence  in  the 
declaration. 

Mr.  Maliette,  who  was  superintendent  of 
furnaces  for  appellant  at  the  time  of  the  acci- 
dent and  who  had  had  20  years'  experience  In 
the  furnace  business,  testified  that  there  was 
no  means  of  determining  the  thickness  of 
the  salamander  formation  that  took  the  place 
of  the  brick,  and  that  this  was  usually  left 
to  chance.  He  further  testified  that  constant 
use  and  continuous  blasts  In  the  course  of 
time  wear  out  the  bottom  of  the  furnace. 
The  evidence  tended  to  show  that  the  aver- 
age life  of  the  brick  lining  of  a  fnmace  like 
the  one  In  question  Is  about  2  years;  that 
this  furnace  had  been  standing  16  or  17 
years,  and  that  it  had  not  been  blown  ont 
for  repairs  for  about  a  year  before  the  ac- 
cident; that  casts  of  from  16  to  20  tons 
were  made  every  4  hours,  with  a  heat  of 
from  2,600  to  3,000  degrees ;  and  that  break- 
outs of  more  or  less  serious  nature  had  be- 
fore that  time  occurred  at  this  fnmace.  The 
evidence  lurther  tended  to  show  that  when 
the  last  repairs  were  made  before  the  acci- 
dent the  brickwork  was  gone,  and  that  iron 
had  taken  its  place,  and  that  In  making  the 
repairs  no  attempt  was  made  to  see  how 
thick  the  bottom  of  the  hearth  was.  Tbe 
evidence  also  tended  to  show  that  deceased 
had  no  control  or  management  -  of  the  fur- 
nace, further  than  to  look  after  tbe  water 
connectlonB  as  he  was  directed  by  others,  and 
had  no  means  of  knowing  the  condition  of 
the  furnace.  The  assistant  Buperintendoit 
testified  that  when  the  break-out  occurred 
the  metal  cajne  up  through  the  ground,  and 
must  have  come  out  through  the  salamander 
or  some  place  under  the  Jacket,  and,  coming 
In  contact  with  the  water,  caused  the  explo- 
sion. Under  all  the  evidence  we  think  the 
court  was  Justified  In  submitting  tbe  ques- 
tion of  defendant's  negligence  to  the  Jury. 

No  question  is  raised  as  to  the  admission 
or  rejection  of  testimony,  or  the  giving  or 
refusing  of  instructions.  The  Judgment  of 
the  Appellate  Court  is  afSrmed. 

Judgment  affirmed. 

cm  111.  2!;) 

AMERICAN  CAR  &  FOUNDRY  CO.  ». 
HILL. 

(Supreme  Court  of  Illinois.    Feb.  21,  1907. 
Rehearing  Denied  April  11.  1907.) 

1.  jtTDOES— Interchange. 

Under  a  statute  providing  that  judges  of 
city  courts  may  interchange  with  each  other 
and  with  judges  of  the  circuit  courta,  a  judge  of 
the  city  court  of  Alton,  in  M.  county,  was  quali- 
fied to  preside  at  the  trial  of  a  cause  in  tbe 
circuit  court  of  the  Third  circuit,  sittins  ia  M. 
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county,  where  hro  of  the  judges  of  that  dreait 

were  disqoalifled. 

2.  Vesob— Ohanqb— Frktodicb    or   JtrooB— 

Subsequent  Apfucation. 

Where  one  change  of  venue  had  been  grant- 
ed on  the  ground  of  prejudice  of  judges  of  the 
coort,  a  second  application  on  the  game  ground 
was  properly  refused. 

FEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Venue.  §  144.] 

5.  Saue— Disposition  or  Cause. 

Where  a  change  of  venue  is  sought  on  the 
ground  of  prejudice  of  the  judge  or  judges  of 
the  court  wherein  the  case  is  pending,  it  is 
not  necessary  to  send  the  case  out  of  the  coun- 
ty for  trial ;  a  judge  not  disqualified  by  the 
application,  then  holding  a  term  of  court  in 
the  county,  being  available  to  try  the  case. 
4.  Save. 

Where  an  application  for  a  dianxe  of  venue 
for  prejudice  of  certain  judges  was  granted, 
and  a  dty  court  jndge  gualificd  by  law  to  try 
the  case  was  called  in,  it  was  immaterial  that 
there  were  other  circuit  court  judges,  within 
and  without  the  circuit,  who  were  also  qnalified 
to  perform  such  duty. 

6.  CoNTiKUAHCE  — Absence  or  Witnesses  — 
AFFinAvii  AS  TO  Testimony. 

Where,  on  an  application  for  a  continu- 
ance for  absence  of  certain  witnes«es,  it  was  ad- 
mitted that  the  witness,  if  present,  would  testi- 
fy to  the  facts  set  out  in  the  affidavit  for  the 
continuance,  and  the 'affidavit  was  read  to  the 
jury,  the  court's  refusal  to  grant  the  continu- 
ance was  not  error. 

[Ed.  Note^-rFor  cases  in  point,  see  Cent  Dig. 
vol.  10.  Continuance.  !  115.] 

8.   TbIAL  —  PUCADINO  —  DECIAaATlON  —  IB- 

STBucTioNs— Direction,  or  Vebdiot. 

Where  plaintiffs  declaration  was  attacked 
for  the  first  tim«  by  a  request  for  an  instruc- 
tion that  it  was  faulty  in  law  and  should  be 
•lisregarded.  such  instruction  could  raise  no 
question  that  coijld  not  have  been  presented 
by  demurrer.        , 

7.  Sake. 

blatters  of  evidence  and  facts  proved  can- 
not be  considered,  in  connection  with  the  ques- 
tion whether  or  not  plaintiff  stated  a  cause  of 
action  in  his  declaration,  when  the  same  is 
attacked  by  a  request  for  a  p^etoptory  in- 
struction. 

8.  Master  and  Sebvant— Injubies  to  Sebv- 
ANT— Minors— Neougehoe-Declabation. 

In  an  action  for  injuries  to  plaintiff,  a 
minor  16  years  of  age,  the  declaration  alleged 
that  Dlainti£ .  was  employed  by  defendant  cor- 
poration and  was  directed  by  defendant's  fore- 
man to  remove  certain  debris  with  a  wheel- 
barrow ;  that  plaintiff  was  inexperienced  in  that 
line  of  work  and  unfamiliar  with  the  condition 
of  the  building;  that  it  was  defendant's  duty 
to  use  reasonable  care  to  see  that  the  place  in 
which  plaintiff  was  required  to  work  was  in  a 
reasonably  safe  condition,  and  to  use  reasonable 
care  to  avoid  subjecting  plaintiff  to  perils  not 
obvious  to  the  employment,  which  were  un- 
known to  him;  and  that  defendant  disregarded 
such  duty  by  negligently  pulling  down  certain 
parts  of  the  building,  which  fell  on  and  injured 
plaintiff,  while  working  under  the  direction  of 
such  foreman,  and  while  exercisinff  due  care 
for  his  own  safety.  Held,  that  the  declaration 
stated  a  cause  of  action  for  negligence  in  de- 
fendant's failure  to  use  due  care  to  see  that 
it  did  not  subject  plaintiff  to  perils  which 
were  not  obvious  or  known  to  him.  and  was 
not  demurrable  for  failure  to  allege  that  plain- 
tiff was  put  to  work  in  a  dangerous  place  or 
building  jind  improperly  exposed  to  dangers 
and  perils. 
ft.  Same— Scope  ot  Esiployment. 

Where,  in  nn  action  for  injuries  to  a  serv- 
ant, .the  declaration  alleged  that  defendant  or- 
SO  N.R.— 50 


dered  plaintiff  to  perform  certain  labor,  and 
that  while  engaged  therein  under  the  direction 
of  his  foreman  he  was  Injured  throu.?h  defend- 
ant's negligence,  the  declaration  was  not  ob- 
jectionable for  failure  to  allege  that  plainlilf 
was  injured  while  in  the  discharge  of  his  duty 
and  acting  within  th?  scope  of  his  authority, 

10.  Same— AcTnoBiTT  op  Foreman. 

Where  a  declaration  for  injuries  to  a  serv- 
ant a-verred  that  plaintiff  was  defendant's  serv- 
ant, and  as  such  was  directed  by  defendant's 
foreman  to  remove  certain  debris  with  a  wheel- 
barrow from  a  shed  which  had  been  torn  down, 
the  declaration  was  not  objectionable  for  fail- 
ure to  allege  that  the  foreman  who  put  plain- 
tiff to  work  was  authorized  to  do  so  and  was 
acting  within  the  scope  of  his  authority, 

11.  Same— Safe  Place. 

Where  plaintiff  at  the  time  of  his  injury 
had  been  directed  to  remove  debris  from  a  build- 
ing that  was  in  process  of  destruction  to  de- 
fendant's boiler  room,  and  the  declaration  nega- 
tived the  fact  that  plaintiff  had  knowledge  ot 
the  general  condition  ot  the  building  or  that 
it  was  then  being  taken  down,  and  plaintiff 
was  not  engaged  in  the  work  of  wrecking  at 
the  time  of  his  injury,  the  declaration  did  not 
^how  that  his  employment  was  such  as  to 
bring  him  within  the  rule  that  a  master  en- 
gaged in  taking  down  a  building  is  not  required 
to  furnish  workmen  engaged  In  such  occupa- 
tion a  safe  place  to  work. 

12.  Triai^In6tructi9ns— C-oiiOTBucnoN  or 
Charge  as  a,  Whole. 

Where  an  instruction  that,  if  the  jury 
•found  defendant  guilty,  then  In  estimating 
plaintiff's  damages  certain  specified  elements 
should  be  considered,  etc  did  not  purport  to 
cover  the  entire  case,  it  was  not  objectionable 
for  failure  to  inform  the  Jury  of  what  or  from 
what  it  would  be  authorized  to  find  defendant 
guilty;  such  subject  being  fully  covered  by 
other  instructions  given  at  defendant's  request. 
fEd.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  46.  Trial,  M  703-717.] 

13.  Estoppel  —  Equitable  Estoppel  — Ik- 
rANTs— Injubies— Loss  or  Time— Damage 
TO  Parents. 

Where  a  father  brought  suit  for  injories 
to  his  infant  son  as  his  next  friend,  and  pro- 
ciired  the  court  to  give  an  instruction  author- 
ising a  recovery  for  loss  of  time  and  Inability 
to  labor  during  minority,  the  father  was  there- 
by estopped  from  thereafter  himself  recovering 
damages  for  such  losses. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
voL  19,  Estoppel,  i  166.] 

14.  Witnesses— Examination-Repetition. 
Where  a  witness  in  an  action  for  injuries 

to  a  servant  had  stated,  in  answer  to  a  ques- 
tion calling  for  the  common  object  that  plain- 
titTs  fellow  servants  had  in  view  at  the  time 
of  the  injury,  that  some  were  picking  up  iron, 
Bome  shoveling  gravel  and  taking  it  out  of  the 
building,  and  some  picking  up  lumber  and  tak- 
ing it  to  the  boiler  room,  a  further  question: 
"What  was  the  common  object  ot  all  these 
people?  What  were  they  aiming  to  do?"— was 
properly  disallowed  as  repetition. 

15.  Same— Questions  Caixino  fob  Conclu- 
sions. 

A   question,   asking  a   witness   concerning 
the  common  object  of  certain  employes,  "What 
were  they   aiming  to  do?"   was   properly  dis- 
allowed as  calling  for  a  conclusion. 
Farmer,  J.,  dissenting. 

Appeal  from  Appellate  Court,  Fourth  Dis- 
trict 

Action  by  William  Hill  against  the  Ameri- 
can Car  &  Foundry  Company,  From  a  judg- 
ment of  the  Appellate  Court,  affirining  a  Judg- 
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ment  In  favor  of  plaintiff,  defendant  ajveola. 

Affirmed. 

This  is  an  appeal  from  a  Judgmoit  of  tbe 
Appellate  Court  for  the  Fourth  District,  af- 
Uruiiug  a  Judgment  of  the  circuit  court  of 
Madison  county  in  favor  of  appellee,  and 
against  appellant,  for  |1,999.  From  the  evi- 
dence it  appears  that  appellant  was  engaged 
in  the  business  of  building  railway  cars,  and 
that  it  had  a  factory  In  Madison  county ;  that 
a  part  of  Its  equipment  was  a  large  build- 
ing 200  feet  in  width,  400  feet  In  length,  and 
about  20  feet  high,  which,  until  shortly  before 
tbe  day  of  the  accident  in  which  appellee  was 
injured,  had  been  used  by  it  as  a  palntshop ; 
that  for  several  days  before  March  21,  1006, 
tbe  date  of  the  accident,  appellant  had  been 
engaged  in  tearing  down  this  building  for 
the  purpose  of  erecting  another  building  up- 
on its  site;  that  the  building  was  a  frame 
structure,  supported  by  timbers  about  10  by 
12  inches  in  size,  rows  of  which  extended  the 
entire  length  of  the  building  at  intervals  of 
about  20  feet:  that  appellee  had  been  in  the 
employ  of  appellant  as  an  errand  boy  and  in 
taking  car  wheel  numbers  for  about  £  months 
prior  to  that  date,  and  had,  until  the  day  of 
the  injury,  been,  during  the  time  of  his  em- 
ployment with  appellant,  at  work  exclusively 
in  its  shipping  department,  under  a  foreman 
by  tbe  name  of  Howard ;  that  he  was  direct- 
ed by  Howard  to  go  to  work  under  a  fore- 
man by  the  name  of  Deese,  who  had  charge 
of  a  gang  of  men  who  were  cleaning  up  the 
d6brls  abont  the  dismantled  palntshop;  that 
Deese  put  him  to  work,  with  several  others, 
loading  tar  paper  and  other  rubbish  upon 
trucks  and  wheeling  It  to  the  boiler  room; 
that  Deese  had  nothing  to  do  with  the  work 
of  wrecking  the  building,  this  work  being  in 
charge  of  a  foreman  by  the  name  of  Kenner ; 
that  appellee  was  at  work,  under  Deese's  di- 
rection, in  the  southwest  comer  of  tbe  palnt- 
shop, and,  without  knowledge  on  his  part  that 
the  further  work  of  taking  down  the  build- 
ing was  progressing,  Kenner  set  his  men  to 
work  taking  down  the  supports  or  bents  in 
the  southeast  comer  of  tbe  building;  that  it 
was  their  intention  to  take  tbe  bents  down 
one  at  a  time;  that  ttie  wrong  support  was 
sawed  oft,  which  caused  two  rows  of  bents  to 
fall  without  warning ;  and  that  appellee  was 
caught  under  these  large  and  heavy  timbers, 
his  limbs  broken  and  crushed,  and  his  skull 
fractured,  resulting  in  very  painful  and  dan- 
gerous Injuries  of  a  permanent  nature. 

B.  H.  Canby  and  Alexander  W.  Hope,  for 
appellant  J.  M.  Bandy  and  Keefe  &  Snlii- 
van,  for  appellee: 

ECAND,  J.  (after  stating  the  facts).  It  Is 
first  contended  that  the  Judge  before  whom 
the  case  was  tried  was  not  qualified  to  sit 
at  the  trial  thereof.  It  appears  from  the  rec- 
ord that  a  change  of  venue  was  taken  from 
Judges  Burroughs  and  Moore,  two  of  the 
Judges  of  the  Third  circuit,  on  the  ground 
that  tbe  said  Judges  were  prejudiced  against 


appellant ;  that  the  case  then  came  on  for  trial 
before  Judge  Dunnegan,  Judge  of  tlie  city 
court  of  Alton,  in  said  Madison  county,  lie  be- 
ing tbe  presiding  Judge  at  said  sitting  of  the 
circuit  court  of  Madison  county ;  tliat  the 
name  of  Judge  Dunnegan  had  not  appeared 
in  tbe  application  for  a  change  of  venne ;  that 
a  second  application  for  a  change  of  voiue 
on  the  ground  of  the  prejudice  of  Judge  Dun- 
negan was  then  made  by  appellant  and  de- 
nied by  the  court,  for  tbe  reason  that  (me 
change  of  venue  bad  already  been  bad  in  said 
case.  The  statute  provides  that  Judges  of 
city  courts  may  interchange  with  each  other 
and  with  the  Judges  of  the  circuit  courts. 
Judge  Dunnegan  was  therefore  qualified  to 
preside  at  the  trial  of  said  cause.  One  cbange 
of  venue  having  been  already  granted,  tbe 
court  properly  refused  the  second  appIicatioD. 
Where  a  change  of  venue  is  sought  on  tbe 
ground  of  prejudice  of  the  Judge  or  Judges  of 
tbe  court  wherein  the  case  Is  pending,  we  see 
no  occasion  to  send  the  case  out  of  the  coun- 
ty for  trial,  where  a  Judge  not  diaqoaltfied 
by  the  application  for  a  change  of  venae 
can  bold  or  is  holding  a  term  of  said  coort 
in  the  county  in  which  the  suit  was  brought; 
nor  la  the  fact  that  this  case  waa  not  sent 
to  some  other  county  a  ground  for  reversal. 
In  the  case  of  Chicago  &  Alton  Bailroad  Co. 
V.  Harrington,  192  111.  9,  61  N.  E.  622.  where 
the  trial  court  refused  to  grant  a  change  of 
venne,  and  this  was  urged  as  reversible  error 
in  this  court.  It  was  held.  Inasmuch  as  it  ap- 
peared that  a  Judge  other  than  the  one  from 
whom  the  change  was  sought  presided  at 
tbe  trial,  "this  arrangement  rendered  a 
change  of  voiue  unnecessary  and  took  awa; 
the  right  of  either  party  to  make  an  iq>plica- 
tlon."  Tbe  jn^e  presiding  being  by  law 
qualified  to  try  said  case,  we  are  of  tbe  opin- 
ion that  tbe  fact  that  other  Judges  woe  also 
qualified.  In  the  circuit  and  without  It,  to  pe^ 
form  such  duty  tn  no  way  affected  the  legal- 
ity of  this  trial. 

.  As  to  tbe  contention  tbat  the  court  erred  In 
refusing  to  grant  a  continuance  on  tiie  grotmd 
of  the  absence  of  a  material  witness,  it  was 
admitted  by  appellee  that  said  witness  would. 
if  present,  testify  to  the  facts  set  ont  in  tbe 
affidavit  for  a  continuance,  and  the  affidavit 
was  read  to  the  Jury.  We  do  not  think  tbe 
trial  court  erred,  on  tbe  facts  disclosed.  In 
refusing  to  grant  the  application  for  a  con- 
tinuance. 

No  demurrer  was  filed  to  the  declaration, 
nor  was  the  question  of  its  sufficiency  chal- 
lenged or  submitted  to  the  court,  except  by 
tbe  following  instruction,  offered  by  appel- 
lant with  its  other  instructions,  which  was 
refused  by  the  court:  "The  court  instructs 
the  Jury  that  plaintiff's  declaration  contains 
a  single  count  and  is  faulty  in  law,  and  the 
Jury  will  disregard  such  declaration."  It  is 
contended  that  said  instruction  presented  to 
the  consideration  of  the  court  the  question  of 
the  sufficiency  of  the  declaration,  and  tbat 
the  same  should  have  been  given,  and  tba 
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case  taken  from  the  jary  for  want  of  a  mf- 
flclent  declaration.  This  Instruction  could 
raise  no  question  that  could  not  have  been 
presented  by  demurrer,  and,  conceding  the 
Instruction  was  offered  in  time,  the  declara- 
tion must  be  tested  In  the  same  manner  as 
if  a  demurrer  had  been  filed  thereto.  In  ar- 
riving at  a  determination  of  the  question  as 
to  whether  the  court  erred  in  not  giving  said 
instruction  to  the  Jury. 

Matters  of  evidence  and  facts  proved  can- 
not 1>e  considered  In  connection  with  the  ques- 
tion whether  or  not  api)ellee  has  stated  by  his 
declaration  a  cause  of  action.  The  question 
as  to  whether  the  cause  of  action  stated  by 
the  declaration  has  been  made  out  by  the 
proof  is  a  separate  and  distinct  proposition. 
In  efl;».-t,  the  declaration  charges  that  appel- 
lant was  a  corporation  engaged  in  the  busi- 
ness of  operating  a  plant  for  the  manufac- 
ture of  railroad  cars  In  the  county  of  Madi- 
son and  state  of  Illinois;  that  as  a  part  of  its 
equipment  it  possessed  a  large  shed,  which 
on  March  21,  1005,  was  being  taken  down ; 
that  on  said  day  appellee  was  a  servant  of 
appellant,  and  as  snch  servant  was  directed 
by  defendant's  foreman  to  talte  a  wheelbar- 
row and  remove  from  the  shed  certain  debris 
which  had  been  torn  down;  that  appellee 
was  but  16  years  of  age,  wholly  Inexperienced 
In  the  line  of  work  that  he  was  ordered  to 
perform,  and  unfamiliar  with  the  condition 
of  the  building  from  which  he  was  directed 
to  remove  material;  that  it  was  the  duty  of 
appellant  to  use  reasonable  care  to  see  that 
the  place  In  which  appellee  was  required  to 
work  was  in  a  reasonably  safe  condition  and 
to  use  reasonable  care  to  avoid  subjecting 
appellee  to  perils  which  were  not  obvious  to 
the  employment  and  which  were  unknown  to 
him;  and  that  appellant  disregarded  such 
duty  by  negligently  detaching  and  pulling 
down  certain  pieces  of  timber  composing  said 
shed,  a  short  distance  from  where  appellee 
was  required  to  work,  in  snch  manner  as  to 
cause  the  timbers  of  said  shed  over  the  place 
where  appellee  was  required  to  work  to  fall 
upon  the  appellee  while  he  was  at  work  re- 
moving said  d6brls  from  said  building  under 
the  direction  of  his  foreman,  while  appellee 
was  in  the  exercise  of  due  care  and  caution 
for  bis  own  safety.  These  charges  were  fol- 
lowed by  allegations  as  to  the  nature  of  the 
Injuries  received  and  the  damages  resulting 
therefrom.  Appellant  has  in  it&  argument 
sought  to  point  out  four  reasons  why  said 
declaration  is  insufficient: 

First  Because  the  declaration  does  not  al- 
lege that  plaintiff  was  put  to  work  in  a  dan- 
gerous place  or  building  and  exposed  to  dan- 
jrers  and  perils  to  which  a  youth  of  his  age 
should  not  have  been  exposed.  The  declara- 
tion Is  drawn  upon  another  theory,  but  equal- 
ly tenable  to  wit,  that  appellee  was  directed 
by  api>ellant  to  perform  a  line  of  labor  with 
which  he  was  not  familiar  and  in  a  building 
with  the  condition  of  which  he  was  unfa- 
uiillar.  and  that  it  was  the  duty  of  appellant 


to  use  due  care  to  see  that.  In  view  of  such 
circumstances.  It  did  not  subject  him  to  perils 
which  were  not  obvious  or  kno\\n  to  him. 

Second.  That  the  declaration  does  not  al- 
lege the  appellee  was  injured  while  in  the 
discharge  of  his  duty  and  acting  within  the 
scope  of  his  employment.  It  does  allege  that 
appellant  ordered  appellee  to  perform  certain 
labor,  and  that  while  engaged  in  such  labor, 
under  the  direction  of  his  foreman,  he  was  in- 
jured through  Its  negligence.  We  think  this 
is  all  that  Is  required. 

Third.  Because  it  is  not  alleged  In  said 
declaration  that  the  foreman  who  put  appel- 
lee at  the  work  was  authorized  so  to  do  and 
was  acting  within  the  scope  of  bis  authority. 
The  allegation  In  the  declaration  upon  this 
point  Is:  "And  plaintiff  avers  that  on  the 
date  aforesaid  he  was  a  servant  of  the  de- 
fendant, and  as  such  servant  was  directed  by 
the  defendant's  foreman,  George  Howard,  to 
take  a  wheelbarrow  and  remove  from  said 
shed  certain  debris  which  had  been  torn 
down."  The  general  rule  Is  that  a  plaintiff  is 
not  required  to  plead  his  evidence.  It  was 
not  necessary  for  appellee  to  set  out  in  his 
declaration  the  contract  between  the  foreman 
and  appellant,  or  to  state  his  conclusion  as 
to  the  extent  of  the  authority  of  said  foreman 
or  the  scope  of  his  employment. 

Fourth.  Because  the  duty  charged  in  the 
declaration  is  not  a  correct  statement  of  the 
rule  imposed  upon  masters  engaged  in  the 
business  of  wrecking  or  taking  down  build- 
ings, and  that  masters  are  not  required  to 
furnish  workmen  a  safe  place  in  which  to 
work  who  are  employed  by  them  to  remove 
or  tear  dovni  buildings.  There  is  nothing  in 
this  declaration  which  brings  appellee  with- 
in the  rule  contended  for.  He  was  directed 
to  remove  d6brls  from  said  building  to  the 
boiler  room  of  appellant,  and  the  declaration 
n^atives  the  fact  that  he  had  knowledge  of 
the  changing  condition  of  the  building,  or 
that  It  was  then  being  taken  down.  We  do 
not  think  the  allegation  of  the  declaration 
justifies  the  assumption  that  appellee  was  en- 
gaged in  the  wrecking  of  said  building  at  the 
time  of  the  injury,  or  that  his  employment 
was  of  such  a  nature  as  to  bring  him  with- 
in the  rule  insisted  upon  by  appellant ;  that 
is,  that  he  assumed  the  risk  of  the  wrecking 
crew  throwing  the  building  upon  him. 

While  this  declaration  Is  not  artfully 
drawn,  a  careful  conslderatlcm  of  the  points 
made  by  appellant  fails  to  establish  that  it 
did  not  state  a  good  cause  of  action. 

Appellant  asked  the  court  to  give  a  peremp- 
tory instruction  to  take  the  case  from  the 
jury  at  the  close  of  appellee's  evidence,  and 
at  the  close  of  all  the  evidence  renewed  such 
request  We  are  of  the  opinion  the  evidence 
produced  by  appellee  fairly  tended  to  support 
the  Issues  made  by  his  declaration,  and  that 
the  trial  court  did  not  err  in  permitting  the 
case  to  go  to  the  jury. 

Appellant  contends  that  the  court  erred  In 
giving  the  following  instruction   offered  by 
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appellee:  "The  conrt  Instructs  the  Jnry  that. 
If  yon  find  the  defendant  guilty,  then,  in  es- 
tlmatlns  the  plalntilTs  damages,  It  Is  proper 
for  the  Jury  to  consider  the  effect,  if  any,  of 
the  Injury  upon  the  plaintiff's  health  and 
ability  to  labor,  and  all  such  injuries,  if  any, 
as  the  jury  may  believe,  from  the  preponder- 
ance of  the  evidence,  naturally  and  proxi- 
mately result  therefrom  to  the  plaintiff,  as 
well  as  bodily  pain  and  suffering  endured  by 
him,  If  any,  and,  having  considered  these  ele- 
ments. If  proven,  fix  the  plaintiff's  damages 
at  such  sum  as  the  Jury  may  believe,  from  the 
evidence.  Is  necessary  to  adequately  and 
justly  compensate  the  plaintiff  for  the  dam- 
ages. If  any,  which  the  jury  believe,  from  the 
evidence,  are  the  direct,  niitural,  and  proxi- 
mate result  of  the  injury.  In  the  assessment 
the  jury  must  take  into  consideration  only 
such  elements  of  damage  as  have  been  al- 
leged In  the  declaration  and  which  have  been 
established  by  a  preponderance  of  the  evi- 
dence." It  Is  urged  that  this  Instruction  does 
not  inform  the  jury  of  what  or  from  what  it 
will  be  authorized  to  find  appellant  guilty. 
The  instruction  does  not  purport  to  inform 
the  jury  upon  the  points  necessary  to  be  prov- 
en by  appellee  in  order  to  establish  liability 
on  the  part  of  appellant  Tbat  question  was 
fully  covered  by  instructions  given  at  the 
request  of  appellant  Instructions  are  to  be 
considered  as  a  series,  and  If,  when  so  con- 
sidered, the  law  of  the  case  is  correctly  stat- 
ed, the  fact  that  one  instruction  does  not  cov- 
er every  element  of  the  case  does  not  make  it 
had,  unless  It  purports  so  to  do,  and  In  this 
case  the  jury  by  other  Instructions  were  ad- 
vised that  the  burden  of  proof  was  upon  the 
appellee  to  establish,  by  a  prep(mderance  of 
the  evidence,  every  material  fact  necessary  to 
constitute  his  cause  of  action  asserted  by 
him  and  denied  by  appellant  and  they  must 
have  understood,  in  view  of  this  and  other  In- 
structions of  like  purport  that  if  they,  un- 
der the  law  as  laid  down  In  said  instruct! ona 
and  the  evidence  In  the  case,  found  the  de- 
fendant guilty,  then.  In  arriving  at  the 
amount  of  appellee's  damage,  they  should 
consider  the  elements  set  out  in  the  Instrue* 
tion  hereinbefore  quoted. 

It  is  further  urged  that  said  instruction 
permits  the  appellee  to  recover  damages  for 
loss  of  time  and  inability  to  labor  during  bis 
minority,  and  it  is  said,  under  the  authority 
of  Richardson  v.  Nelson,  221  III.  234,  T7  N.  B. 
583,  this  was  Improper,  as  during  his  minor- 
ity his  services  belonged  to  his  father.  The 
suit  was  brought  In  the  name  of  the  father 
as  next  friend,  and  we  are  of  the  opinion,  if 
said  Instruction,  which  Is  not  as  broad  as  the 
Instruction  In  the  Richardson  Case,  is  held  to 
permit  a  recovery  by  the  appellee  for  the 
loss  of  time  and  inability  to  work  during 


his  minority,  that  the  father,  hy  pormlttlo; 
the  suit  to  be  brought  and  prosecuted  in  his 
name  as  next  friend,  and  by  procorlng  said 
Instruction  to  be  given  to  the  Jury,  estopped 
himself  from  thereafter  recovering  damages 
from  the  appellant  for  the  loss  of  time  and 
inability  to  work  of  the  appellee,  occasioned 
by  said  injury,  during  the  minority  of  the 
appellee. 

It  is  further  insisted  that  the  trial  conrt 
erred  in  sustaining  an  objection  made  by  ap- 
pellee to  the  following  question:  "Well,  what 
was  the  common  object  of  all  these  pei^le. 
then  ?  What  were  they  aiming  to  do  7" — whidt 
question  referred  to  the  servants  of  appellant 
who  were  present  at  the  time  of  the  accident 
From  the  record  It  appears  that  the  qnestian 
just  previous  to  the  one  hereinbefore  set  out 
was,  "What  was  the  common  object  they  had 
In  view?"  and  that  the  answer  of  the  witness 
was,  "Some  were  picking  up  iron,  some  shov- 
eling gravel  and  taking  it  out  and  some 
picking  up  lumber  and  trudklng  It  to  the 
boiler  room."  The  objection  was  properly 
sustained,  for  two  reasons:  First  because 
the  question  was  a  repetition  of  the  previous 
question;  and,  second,  because  It  called  for 
the  conclusion  of  the  witness.  He  had  tes- 
tified fully  as  to  what  was  being  done.  It 
was  for  the  jury,  and  not  the  witness,  to 
determine  the  answer  to  the  question  asked. 

We  are  of  tlie  opinion  the  trial  court  com- 
mitted no  reversible  error  in  the  trial  of  said 
case,  and  that  the  judgment  of  the  Appellate 
Court  should  be  affirmed. 

Judgment  affirmed. 

FARMER,  J.  (dissenting).  I  thhik  the  giv- 
ing of  a]H>eIlee*s  instruction  set  out  In  the 
foregoing  opinion  was  reversible  error.  Ap- 
pellee was  a  minor,  and  the  suit  was  brought 
by  his  next  friend,  who  was  his  father.  At 
the  time  of  the  trial  In  the  conrt  below  be 
was  18  years  old.  The  declaration  charged 
that  the  plaintiff  had  been  permanently  in- 
jured In  the  discharge  of  his  dally  duties. 
The  Instruction  told  the  jury,  if  they  found 
for  the  plaintiff,  in  estimating  his  damages 
it  was  propw  for  the  Jury  to  consider  the 
efltect  of  the  injury  upon  plaintlfrs  ability  to 
labor,  and  that  in  assessing  the  damages 
they  should  take  Into  consideration  the  ele- 
ments of  damages  alleged  in  the  declaration. 
Under  this  instruction  the  Jury  might  well 
understand  it  was  proper  to  allow  compensa- 
tion for  loss  of  time.  Plalnturs  father  was 
entitled  to  his  services  during  his  minority, 
and  would  have  a  right  of  action  In  his  own 
name  for  damages  resulting  from  the  loss  of 
those  services.  If  the  Instruction  authorized 
a  recovei^y  in  this  suit  for  loss  ot  time,  which 
it  seems  to  me  the  jury  would  undwstand  It 
did.  It  was  prejudicial  error  to  give  it 
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(195  MasK  111) 

MORBT  T.  GBJORGB  A.  FULLBK  CO. 
<Sapreme  Judicial  Court  of  Massachusetts.    Suf- 
folk.   April   1.   1907.) 

1.  MUNIOIPAI^      COBPOKATIONS    —    DKrECTIVB 
StBEKT*— iHJrOBIES    TO    Pedisteiahb— Oow- 

TRIBDTOBT    NBOUQKNCX. 

Where  plaintiff  was  injured  by  a  board 
BtickinK  out  of  a  fence  inclosing  a  sidewallc  ap- 
purtenant to  a  building  in  process  of  construc- 
tion as  plaintiff  was  passing  over  a  temporary 
sidewalk  adjoining  the  fence  in  a  crowd,  and 
Bhe  testified  that  she  "was  picking  her  way 
along"  until  her  arm  struck  the  board,  she  was 
in  the  exercise  of  due  care. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig; 
▼ol.  36,  Municipal  Corporations,  I  1678.] 

2.  SaUB— BVIDERCB— Pekiot. 

Where  plaintiff  was  injured  by  a  board 
sticking  out  of  a  fence  adjoining  a  building 
in  process  of  construction  in  a  city  street,  a 
permit,  issued  by  the  dty,  authorising  defendant 
to  obstruct  for  building  purposes  that  portion 
of  the  street  where  the  accident  occurred,  but 
requiring  defendant  to  maintain  a  safe  and 
convenient  way  for  the  use  of  foot  travelers, 
etc.,  was  admissible  as  bearing  on  the  issue  of 
defendant's  control  over  the  place  of  the  acci- 
dent, though  it  wss  not  evidence  of  the  negli- 
gent maintenance  of  the  fence  by  defendant. 
8.  Sajis  —  Pebsons  MAiNTAiNina  Obbtbuo- 
noN — Instbuctions. 

Where,  in  an  action  for  in^riet  to  a  pedes- 
trian by  striking  a  iKiard  sticking  out  of  a 
fence  built  over  the  sidewalk,  protecting  a 
building  in  process  of  construction,  there  was 
evidence  that  defendant  tuid  parted  with  its 
control  of  the  fence  when  safe  and  had  trans- 
ferred the  responsibility  for  its  maintenance 
to  certain  third  persons,  it  was  error  to  refuse 
to  charge  that  if  defendant,  prior  to  plaintilTs 
injury,  had  surrmdered  CMitrol  of  the  fenca, 
defendant  was  not  liable. 
4.  Samb— Evidence. 

Where,  in  an  action  for  injuries  to  a 
pedestrian  by  reason  of  a  defective  fence  built 
in  a  city  street,  defendant  claimed  tiiat  it  had 
parted  with  all  control  over  the  fence,  it  waa 
error  to  admit  in  evidence  an  agreement  signed 
by  certain  third  persons  as  to  the  control  of 
the  fence,  but  not  signed  by  defendant;  and 
not  shown  to  have  ever  been  in  defendant's  pos- 
session or  within  its  knowledge. 

Bxceptlona  from  Baperior  Coart,  Soflcrik 
Connty;   John  A.  Aiken,  Judge. 

Action  by  Loalae  Moret  against  the  George 
A.  Fuller  Company.  A  verdict  wtfl  rendered 
in  favor  of  plaintiff,  and  defendant  brings 
exceptions    BzceptionB  sustained. 

Plaintiff  sought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  received 
through  defendant's  negligence  in  permitting 
the  end  of  a  board  to  extend  into  Washing- 
ton street,  In  Boston,  from  a  fence  adjoining 
a  building  in  process  of  construction.  Plain- 
tiff was  proceeding  along  the  street,  which 
was  crowded,  near  the  building,  "picking  her 
way  along,"  as  there  was  a  "mix-np"  at  that 
point.  She  was  on  the  right-hand  side  of  the 
street,  on  a  board  walk  which  was  In  the 
street  outside  the  line  of  the  sidewallc. 
There  was  a  board  sticking  out  of  the  fence, 
against  which  she  hit  her  arm,  tearing  her 
waist  aud  injuring  the  outside  of  her  arm 
about  two  inches  below  the  shoulder.  The 
sixth  and  seventh  requests  referred  to  In 
the  opinion  are  as  follows: 


"Sixth.  If  the  Jury  find  that  on  June  5, 
1006,  Jones  &  Meehan  had  entire  charge  and 
control  of  the  fence  In  front  of  the  Slegel 
Building  on  Washington  street,  plaintiff  can- 
not recover  against  the  defendant  George 
A.  Fuller  Company. 

"Seventh.  If  the  Jury  find  that  on  June  6, 
1005,  the  defendant  George  A.  Fuller  Com- 
pany did  not  have  charge  and  control  of  the 
fence  in  front  of  the  Siegel  Building  and  that 
the  fence  was  maintained  for  the  use  and 
t>eneflt  of  Jones  ft  Meehan,  the  plaintiff  can- 
not recover  against  the  Fuller  Company." 

William  P.  Meehan  and  Charles  H.  Dona- 
hue, tor  defendant 

RUGO,  J.  1.  ThCTe  was  ample  evidence 
that  the  plaintiff  was  in  the  exercise  of  due 
care  at  the  time  of  receiving  her  injuries. 
Her  uncontradicted  testimony  showed  that 
she  "was  picking  her  way  along,  as  there  was 
a  'mix-up'  at  that  point  and  the  street  was 
crowded.  »  •  •  There  were  people  in 
front  and  behind  her  coming  and  going";  and 
as  she  was  walking  on  a  board  walk  outside 
the  sidewalk  she  hit  against  a  "board  stick- 
ing out  of  the  fence."  This  is  the  descrip- 
tion of  what  an  ordinarily  prudent  person 
would  do  under  like  circtunstances.  The 
street  was  not  closed  for  travel  and  the 
board  walk  was  an  invitation  to  pedestrians 
with  the  implication  that  it  was  reasonably 
safe.  While  ];>erhapB  she  may  not  have  been 
Justified  In  proceeding  with  the  same  assur- 
ance as  upon  a  permanent  sidewalk,  she  was 
at  least  not  bound  to  be  on  the  lookout  for 
boards  protruding  into  the  way.  Leonard 
V.  Boston,  183  Mass.  68,  66  N.  B.  696. 

2.  The  permit  Issued  on  August  10,  1904, 
and  extended  to  November  1,  1906,  by  the 
street  department  of  the  city  of  Boston  au- 
thorizing the  defendant  to  obstruct  for  build- 
ing purpose  that  portion  of  the  street  where 
the  accident  occurred  and  requiring  it  to 
maintain  "a  safe  and  convenient  way  for  the 
use  of  foot  travellers  •  •  *  and  a  safe 
and  convenient  passage  for  public  travel 
around.  •  •  • "  was  competent  evidence 
bearing  upon  the  control  of  the  defendant 
over  the  place  of  accident.  The  mere  Issu- 
ing of  this  permit,  however,  was  no  evidence 
of  negligent  maintenance  of  the  fence  by 
the  defendant  Ihe  probative  force  of  the 
instrument  as  to  this  plaintiff  went  no  further 
than  to  Indicate,  nnexpiained,  responsibility 
for  the  existence  of  the  fence.  Whether 
and  by  whom  It  was  negligently  maintained 
were  facts  which  must  have  been  proved 
by  independent  evidence  bearing  upon  its 
condition  at  or  about  the  time  of  the  Injury. 
It  was  therefore  error  to  refuse  to  grant  the 
second  prayer  for  instructions. 

8.  The  sixth  and  seventh  requests  In  ef- 
fect asked  for  an  instruction  that  If  the  de- 
fendent  had  prior  to  the  piaintifTs  injury  giv- 
en over  the  entire  control  of  the  fence  to  Jones 
&  Meehan,  and  they  had  assumed  the  charge 
and  maintenance  of  it,  then  the  plaintiff 
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could  not  recover  of  the  defendant.  In  sub- 
stance this  Instruction  should  have  been  giv- 
en. There  was  evidence  tending  to  show 
facts  as  assumed  in  the  prayers.  The  owner 
of  premises,  who  has  parted  wIQi  their  con- 
trol, is  not  liable  to  a  third  person  who  suf- 
fers Injury  through  their  wrongful  condition, 
linless  they  were  In  such  condition  at  the 
time  of  transfer  of  control  or  unless  the  situ- 
ation causing  Injury  was  contemplated  by  the 
owner  as  a  part  of  the  use  to  which  the  prem- 
ises were  to  be  put.  If  the  fence  was  safe 
at  the  time  the  entire  control  and  responsi- 
bility for  Its  maintenance,  as  between  the 
defendant  and  Jones  ft  Meehan,  passed  to 
the  latter,  and  thereafter  solely  through  the 
negligence  of  the  latter  the  harm  came  to  the 
plaintiff,  then  the  defendant  would  not  be 
responsible.  It  could  not  be  ruled  as  law 
that  It  was  within  the  contemplation  of  the 
defendant  that  the  subway  contractors  would 
so  fail  to  care  for  the  tepee  in  frequently  re- 
moving and  replacing  the  boards  of  which  It 
was  made,  that  one  would  be  left  protruding 
in  such  way  as  to  hit  pedestrians  using 
the  walk.  Clifford  v.  Atlantic  C!otton  Mills, 
146  Mass.  47, 15  N.  E.  84,  4  Am.  St  Rep.  279; 
lyufkin  v.  Zane,  167  Mass.  117,  31  N.  B. 
757.  17  L.  E.  A.  251,  84  Am.  St  Rep.  262; 
Oxford  V.  Leathe,  165  Mass.  264,  43  N.  B.  92; 
Olynn  v.  Central  Bailroad,  176  Mass  510, 
56  N.  E.  698,  78  Am.  St  Rep.  507;  Qnlnn 
V.  Cummings,  171  Mass.  255,  50  N.  B.  624, 
42  L.  R.  A.  101,  68  Am.  St  Rep.  420;  Wlxon 
V.  Bruce,  187  Mass.  232,  72  N.  B.  078,  68 
To.  R.  A.  248;  Glassey  v.  Worcester  Con.  St 
Ry.  Co.,  185  Mass.  816,  70  N.  E.  199. 

4.  An  exception  Is  also  saved  by  the  de- 
fendant to  the  admission  In  evidence  of 
an  agreement  signed  by  Jones  ft  Meehan  as 
to  the  control  of  the  fence.  It  Is  not  signed 
by  the  defendant  and  it  does  not  appear  that 
the  defendant  ever  had  possession  of  it  or 
knew  of  its  contents.  Under  these  circum- 
stances It  should  have  beoi  excluded.  The 
other  prayers  presented  by  the  defendant 
were  properly  refused. 

Exceptions  sustained. 


(195  Mass.  173) 

GAW  et  al. 


v.  ASHLE;  et  al. 


(Supreme  Judicial  Court  of  Massachusetts. 
Bristol.    April  2.  1907.) 

1.  HEAI.TH    Offickbs— Apfointmeniv- Eiuai- 
BiLirf. 

Where  an  ordinance  provided  that  the  quar- 
antine physician  should  hold  office  during  the 
pleasure  of  the  board  of  health  and  report  and 
make  recommendations  to  them,  and  that  his 
charges  to  the  sick  should  be  only  such  as  the 
board  should  approve,  the  board  could  not  law- 
fully elect  one  of  its  own  members  to  this  office. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  25,  Health,  i  15.] 

2.  Saue— Reitovai/— Obounob. 

Where  the  board  of  health  appoints  one  of 
its  Own  number  as  quarantine  physician,  when 
his  duties  as  physician  are  inconsistent  with 
membership  on  the  board,  the  action  of  the 
mayor  in  removing  the  members  from  office  is 


not  so  frivolous  or  unreasonable,  and  in  law 
insnfficient,  that  the  court  may  revise  his  ac- 
tion. 

3.  SaMV— RXBTBICTTONS. 

Where  the  mayor  removed  from  office  the 
members  of  the  board  of  health  for  electine 
as  a  quarantine  physician  one  of  their  number, 
the  fact  that  a  similar  choice  of  qoaraatine 
officer  had  sometimes  been  made  in  former  years 
does  not  enable  the  oourt  to  say  that  the 
mayor's  action  was  unauthorized. 

4.  Same— Review. 

Where  the  mayor  removed  from  office  the 
members  of  the  board  of  health,  and  assijnied 
"misuse  of  authority  and  conduct  prejudicial  to 
the  welfare  of  the  public  service"  as  cause,  his 
action  cannot  be  reviewed,  since  the  cause  as- 
signed la  sufficient  as  a  natter  of  law. 

Case  reserved  from  Supreme  Judicial  Court 
Bristol  County. 

Petition  for  mandamus  by  Cooper  Gaw  and 
others  against  Charles  S.  Ashley,  mayor,  and 
others,  to  compel  reinstatement  to  oflSce  as 
members  of  the  board  of  health  of  the  city  of 
New  Bedford.    Case  reserved.    Dismissed. 

Doran  &  Bannon  and  J.  E.  Norton  Sliaw, 
for  petitioners.  BenJ.  B.  Barney,  for  re- 
spondents. 

KNOWI/rON,  C.  J.  This  Is  a  petiton  for 
a  writ  of  mandamus  to  compel  the  defendant 
Ashley,  as  mayor  of  the  city  of  New  Bedford, 
to  restore  the  petitioners  to  office  as  members 
of  the  board  of  health  of  that  city,  and  to 
restrain  the  other  two  defendants  from  inter 
f ering  with  the  petitioners  in  the  performance 
of  their  duties  as  members  of  this  board. 

The  petitioners,  after  due  hearing,  were  re- 
moved from  office  by  the  mayor,  for  a  cause 
which  he  stated  as  follows:  "Misuse  of  au- 
thority In  the  matter  of  an  appointment  of  a 
subordinate,  and  conduct  In  regard  thereto 
prejudicial  to  the  welfare  of  the  public  serv- 
ice, and  Inconsistent  with  and  contrary  to 
public  policy,  in  that  as  members  of  said 
board,  they  voted  for  and  caused  to  be  ap- 
pointed as  quarantine  physician  said  Manuel 
v.  Sylvia,  then  a  member  of  said  board,  hi 
which  position,  when  so  appointed,  the  said 
Sylvia,  under  the  city  ordinances,  was  sub- 
ject to  the  order  and  direction  of  said  board 
of  health,  and  eligible  to  receive  compensa- 
tion for  his  services,  and  In  addition  might 
be  permitted  to  charge  to  the  sick  under  his 
care,  for  medicine  and  medical  attendance, 
such  sums  as  the  board  of  health  might  ap- 
prove, said  board  of  health  at  the  time  of 
said  appointment  and  thereafterwards  until 
this  date  being  all  the  while  composed  of  said 
Sylvia,  Gaw  and  Stetson  and  no  other  per- 
sons." The  quarantine  physician  Is  an  officer 
who,  by  the  terms  of  the  ordinance.  Is  to 
hold  office  during  the  pleasure  of  the  board 
of  health,  and  In  the  performance  of  his  du- 
ties he  is  to  be  largely  subject  to  their  di- 
rection. Besides  receiving  a  regular  comjiea- 
sation  from  the  city,  he  may  charge  the  sick 
for  medicine  and  medical  attendance.  In  ex- 
traordinary cases,  such  sums  as  the  board  of 
health  may  approve^ 
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The  first  question  Is  whether,  under  the  or- 
dinance, the  board  of  health  lawfully  and 
properly  could  elect  one  of  themselves  to  this 
office.  We  are  of  opinion  that  they  conld 
not.  The  ordinance  contemplates  the  exist- 
ence of  a  relation  between  the  physician  and 
the  board  which  requires  that  he  shall  not  be 
a  member  of  It.  He  is  to  mal:e  frequent  re- 
ports to  the  board,  and  from  time  to  time  Is 
to  make  recommendations.  His  charges  to 
the  sick  are  to  be  only  snch  as  the  board  ap- 
proy&  His  personal  interest  In  these  char- 
ges Is  Inconsistent  with  the  proper  perform- 
ance of  his  duty,  as  a  member  of  the  board 
of  health,  to  fix  their  amount.  In  the  Interest 
of  the  public  and  for  the  protection  of  his  pa- 
tients. 

Under  Rev.  Laws,  c.  210,  {  0,  a  member  of 
either  branch  of  the  city  council,  or  of  a 
municipal  board  of  a  city,  Is  not  permitted 
to  be  personally  Interested  directly  or  Indi- 
rectly in  a  contract  made  by  the  city  council, 
or  either  branch  thereof,  or  by  such  board,  or 
by  authority  derived  therefrom,  in  which  the 
city  is  an  Interested  party.  In  Bev.  Laws, 
c.  26,  t  36,  It  Is  provided  that  "No  member 
of  the  city  council  shall,  during  the  term  for 
which  be  was  chosen,  *  *  *  be  eligible 
to  any  office  the  salary  of  which  is  payable 
by  the  dty."  Assuming  that  neither  of  these 
statutes  applies  directly  to  the  present  case, 
but  the  principle  on  which  they  are  founded 
applies  to  this  election  by  the  board  of  health 
of  one  of  their  salaried  members  to  an  office 
for  which  he  was  to  receive  another  salary, 
and  in  extraordinary  cases  to  charge  ft>r  his 
services,  upon  Implied  contracts,  such  sums 
as  he  himself  and  his  associates,  In  their  su- 
pervisory capacity,  should  approve. 

The  provision  of  Bev.  Laws,  c.  7S,  I  10, 
that  the  clerk  of  the  board  shall  not  be  a 
member  of  It,  does  not  Imply  that  the  phy- 
sician and  all  other  agents  and  assistants 
may  be  chosen  from  the  members.  In  such  a 
board  there  is  no  such  apparent  Inoonslstai- 
cy  between  the  duties  of  a  recording  officer 
and  an  ordinary  member  as  necessarily  to 
preclude  the  choice  of  a  clerk  front  the  mem- 
bers of  the  board.  Were  it  not  for  this  pro- 
vision, such  a  choice  might  be  made  as  It 
may  be  made  from  the  board  of  overseers  of 
the  poor.  See  Rev.  Laws,  c.  28,  |  71.  But 
the  duties  and  relations  of  the  quarantine 
physician  In  the  present  case  are  Inconsist- 
ent with  membership  In  the  board. 

It  follows  that  we  cannot  set  aside  the  ac- 
tion of  the  mayor.  It  cannot  be  said  as  mat- 
ter of -law  that  his  action  was  without  suf- 
ficient cause.  It  Is  only  when  there  is  an  ar- 
bitrary exercise  of  power,  and  the  cause  al- 
leged for  the  removal  Is  frivolous  or  unrea- 
sonable and  in  law  insufficient,  that  we  can 
revise  snch  official  action.  Ayers  v.  Hatch, 
175  Mass.  489-492,  56  N.  E.  612 ;  Ham  v.  Bos- 
ton Board  of  Police,  142  Mass.  90-95,  7  N. 
E.  640:  In  re  Guden,  71  App.  Dlv.  422,  75  N. 
y.  Supp.  794 :  People  v.  Thompson,  94  N.  Y. 
451-452;  People  ▼.  City  of  New  Xork,  19 


Hun,  441-448;  State  v.  Oomm<m  Council  of 
Duluth,  53  Minn.  238,  55  N.  W.  118,  39  Am. 
St  Rep.  595. 

The  fact  that  a  similar  choice  of  a  quar- 
antine physician  had  sometimes  been  made  in 
former  years  does  not  enable  us  to  say  that 
the  mayor's  action  was  unauthorized.  He 
well  might  have  considered  It  In  Judging 
whether  this  recent  act  of  the  petitioners 
called  for  their  removal.  The  cause  which 
be  gave  being  legally  sufficient,  we  cannot  say 
that  there  was  error  of  law  in  his  finding. 
Ayers  v.  Hatch.  176  Mass.  489-492,  56  N.  B. 
612;  Hogan  v.  Collins,  183  Mass.  43-46,  66 
N.  B.  429. 

Petition  dismissed. 

(US  usss.  m) 
BROWN  V.  NAWN. 
(Supreme  Judicial  Court  of  Massachusetts.    Suf- 
folk.   April  2,  1907.) 

NeOLIQENCE— INJUBISS— CONTBIBTJTOBT    NEG- 
LIGENCE. 

Plaintiff,  an  engineer  In  the  service  of  the 
commonwealth,  was  injured  by  being  struck  by 
a  bucket  used  to  remove  earth  from  a  sewer 
excavation  while  he  was  taking  measurements 
in  the  sewer.  The  bucket  was  operated  by  a 
cable  In  charge  of  an  engineer  and  could  l>e 
raised,  lowered,  or  stopped  at  any  point  or 
height  along  the  line.  Plaintiff  at  the  time  of 
his  injury  was  standing  on  a  sill  In  the  sewer 
exeavation.  He  testified  that  throughout  his 
experience,  covering  the  entire  time  taken  by 
the  work,  the  bucket  when  filled  and  raised 
ordinarily  traveled  at  a  height  of  9  or  10  feet 
above  the  ground  level,  and  when  empty  about 
12  feet.  His  evidence  was  also  supported  by 
others  one  of  whom  testified  that  he  never  saw 
a  bndcet  pass  low  enough  to  hit  a  man.  Held, 
that  plaintiff  was  not  negligent  as  a  mafter 
of  law  in  not  standing  <»i  one  of  the  braces, 
some  3  feet  below  the  level  of  the  sill,  where 
be  would  have  avoided  the  danger. 
[Ed.  Note.— For  casea^  m  goint,  see  Cent.  Dig. 


Negligence,  8|  333^46.] 

Exceptions  from  Superior  Court,  Suffolk 
County ;  Lloyd  E.  White,  Judge. 

Action  by  Henry  W.  Brown  against  Harry 
P.  Nawn.  A  verdict  was  directed  In  favor 
of  defendant,  and  plaintiff  brings  exceptions. 
Sustained. 

Whipple,  Sears  ft  Ogden,  Charles  Wood 
Bond,  and  Henry  Herrick  Bond,  for  plaintiff. 
Gaston,  Snow  &  Saltonstall,  for  defendant 

BRALET,  J.  This  Is  an  action  of  tort  to 
recover  for  personal  Injuries  allied  to  have 
been  caused  by  the  negligence  of  the  defend- 
ant In  the  superior  court  a  verdict  was  or- 
dered for  the  defendant  at  the  close  of  the 
plaintiff's  evidence,  upon  the  sole  ground  that 
at  the  time  of  the  accident  as  matter  of  law 
he  was  not  In  the  exercise  of  due  care.  Un- 
der his  exceptions  the  correctness  of  this  rul- 
ing Is  the  only  question  open,  and  In  its  de- 
termination the  evidence  reported  must  be 
taken  as  true.  It  appears  that  the  plaintiff 
was  employed  by  the  commonwealth  as  a  civil 
engineer  to  give  measurements  for  concrete 
used  In  a  sewer  being  built  by  the  defend- 
ant under  a  contract  with  the  commissionerib 
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and  forming  a  part  of  the  metropolitan  sewer 
system.  This  sewer  was  about  24  feet  In 
depth,  and  from  15  to  18  feet,  in  width,  and 
in  Its  construction  timbers  or  sills  were  first 
laid  across  the  space  to  be  excavated,  and  the 
center  line  of  the  excavation,  and  of  the  sew- 
er was  ascertained,  which  then  became  also 
the  center  line  of  the  sills.  Resting  on  sup- 
ports, the  apex  of  which  was  substantially  on 
this  line,  a  cable  with  a  traveling  bucket 
was  set  up  to  take  away  the  soli  as  the  trench 
was  dug.  Upon  a  signal  from  one  of  the  de- 
fendant's servants  designated  as  a  "signal- 
man" this  bucket  could  be  lowered,  raised, 
or  stopped,  at  any  point  or  height  along  the 
line  as  required,-  by  the  engineer  In  charge  of 
the  engine  by  which  the  cable  was  operated. 
On  the  day  of  the  accident  the  cable  was  in 
operation,  and  the  bucket  used  to  carry  earth 
for  back  filling,  from  where  excavating  was 
still  going  on  to  a  place  where  the  sewer  bad 
been  completed.  In  digging  the  trench,  as  it 
Increased  In  depth,  the  sides  were  shored  by 
sheathing  held  in  place  by  cross-braces.  Aft- 
er it  was  dug  the  center  line  instead  of  being 
marked  by  sills  was  fixed  by  a  board  placed 
In  the  middle  of  the  ditch,  and  usually  fasten- 
ed to  the  cross-braces.  The  plaintiff  testi- 
fied that  "the  edge  of  that  board  Is  to  line; 
that  Is,  the  center  line  to  the  sewer.  On  this 
is  a  nail,  and  that  nail  Is  the  grade  line,  and 
tells  how  many  feet  It  Is  to  grade."  And 
with  knovf^ledge  of  these  conditions,  he  was 
required  to  hang  a  "plumb  bob"  on  the  nail, 
and  let  It  down  Into  the  trench,  where  an 
assistant  took  the  measurements  on  each  side, 
thus  giving  the  entire  width,  and  when  put 
in,  a  corresponding  measurement  of  the  con- 
crete. While  thus  engaged,  and  standing  on 
a  sill  that  bad  not  been  removed,  he  was 
struck  and  thrown  Into  the  trench,  by  the 
passing  bucket,  which  was  returning  empty 
from  the  dump,  receiving  the  Injuries  of 
which  he  complains.  If  this  were  all  the  evi- 
dence, it  still  would  be  doubtful  If  It  could 
be  said  that  the  plaintiff  failed -to  use  or- 
dinary care.  But  there  was  further  testi- 
mony given  by  him,  that  while  familiar  with 
the  operation  of  the  cable,  according  to  his 
observation,  extending  through  a  period  cov- 
ering the  entire  time  taken  by  the  work,  the 
bucket  when  filled  and  raised,  ordinarily  trav- 
eled at  a  height  of  9  or  10  feet  from  the 
ground  level,  and  if  empty  about  12  feet  In 
these  estimates  he  was  supported  by  two  wit- 
nesses also  engaged  In  the  same  general  serv- 
ice, and  who  saw  the  accident  By  one  of 
these  the  height  of  the  bucket  was  apparent- 
ly placed  at  12  feet,  while  the  other  said, 
"On  this  job  I  never  saw  a  bucket  pass  low 
enough  to  hit  a  man."  It  further  appeared 
that  measurements  to  determine  the  thick- 
ness of  the  concrete  had  to  be  taken  at  least 
dally,  and  the  usual  way  of  making  them 
was  for  the  takef  to  stand  on  the  sills  or  tim- 
bers, where  he  generally  would  be  within 
sight  of  the  engineer,  and  the  signalman. 
The  suggestion  of  the  defendant  brought  out 


on  cross-examination,  that  it  would  have  been 
feasible  for  the  plaintiff  to  have  stood  on  one 
of  the  braces  some  3  feet  below  the  level  of 
the  sill,  and  thus  avoided  the  danger,  while 
relevant  Is  to  be  considered  with  the  other 
evidence,  for  when  taken  by  Itself  It  is  incon- 
clusive. The  jury  could  have  found  from  ail 
tbis  testimony,  that  when  injured,  the  plain- 
tiff was  engaged  about  the  duties  of  bis  em- 
ployment in  the  ordinary  and  regular  way, 
without  any  anticipation  of  danger  from  con- 
tact with  the  bucket  which  he  previously  had 
observed  always  ran  at  such  a  distance  above 
the  place  where' he  and  the  others  usually 
stood,  as  to  preclude  the  possibility  of  a  col- 
lision. It  was,  therefore,  for  them  to  decide 
as  matter  of  fact,  whether  he  Was  reasonably 
careful.  OTDrlscoll  v.  Faxon,  156  Mass.  527. 
31  N.  E.  685;  Garant  v.  Cashman,  183  Mass. 
13,  18,  66  N.  E.  699;  FInnegan  v.  Winslow 
Skate  Mfg.  Co.,  189  Mass.  580,  76  N.  E.  192; 
Wagner  v.  Boston  Elevated  Railway,  188 
Mass.  437,  441,  74  N.  E.  919. 
Exceptions  sustained. 


(116  Han.  SB) 
FITZHUGH  v.  BOSTON  &  M.  R.  B. 
(two  cases). 
(Supreme  Jadicial  Court  of  Massadiuaetta.    Es- 
sex.   AprU  2,  1907.) 

1.  RAILBOADa— DUXT  OV  TBA.VKLKBS  AT  HlQH- 

WAT    CbOSSIHGS. 

A  traveler  upon  a  highway  crossing  a  rail- 
way track  must  exercise  that  high  degree  of 
care  the  extreme  danger  of  the  place  teqnint 
of  every  person  of  ordinary  prudence. 

[E^.  Note.— -For  cases  in  point  see  Gent  Dig. 
vol.  41,  Railroads,  {  1022.] 

2.  SA1(J>— CONTBIBXTTOBT     NEQUQENCB— QCKS- 
TION   FOB  JDBT. 

In  an  action  for  personal  injuries  canwd 
by  collision  with  a  railway  train  at  a  ctossin;, 
held,  under  the  evidence,  that  it  could  not  be 
said  as  a  matter  of  law  that  plaintiff  was  not 
In  the  exercise  of  due  care  in  approaching  the 
crossing. 

[ESd.  Note.~For  cases  in  point  see  Ceot.  Die. 
vol.  41,  Railroads,  §  1166.] 

8.  8AMB—SiaNAi.e— Question  itob  Jttbt. 

Where,  in  an  artion  for  injuries  caused 
by  collision  with  a  railway  train  at  a  highway 
crossing,  the  evidence  was  conflicting  as  to 
whether  the  statutory  signals  were  given  t^  the 
company,  the  question  was  for  the  jury. 

[Ed.  Note. — For  cases  in  point  see  Cent  Di& 
vol.  41,  Railroads,  §  1161.] 

Exceptions  from  Siq>^ior  Court  Essex 
County;    Edward  P.  Pierce,  Judge. 

Actions  by  John  A.  Fitzbugh  and  by  Agnes 
A.  Fitzhugh  against  the  Boston  &  Maine 
Railroad.  Fro^  verdicts  for  plaintiffs,  de- 
fendant brings  exceptions.  Exceptions  over- 
ruled. 

Sweeney,  Dow  &  Cox,  for  plaintiffs.  Hen- 
ry F.  Hurlbiirt  and  Damon  EJ.  Hall,  for  de- 
fendants. 

BUGQ,  J.  These  are  actions  of  tort  to 
recover  dfunages  alleged  to  have  lieen  sus- 
tained by  a  collision,  at  a  grade  crossing, 
of  a  train  of  the  defendant  with  a  top  bog- 
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j»y  ownsd  by  the  plaintiff,  Agnes,  who  seeka 
to  Kcovor  damages  to  property,  and  being 
driven  by  the  plaintiff,  John,  who  snes  for 
personal  Injuries.  Verdicts  were  for  Oie  plain- 
tiff In  each  case.  They  come  before  ns  on 
«zceptlona  to  the  refusal  of  the  superior  conrt 
to  grant  certain  rulings  reqnested  by  the 
defendant  There  was  testimony  tending  to 
■how  that  John  A.  FItzbugb  (who  will  here- 
aftn:  be  referred  to  as  the  plaintiff)  had  been 
a  physician  in  practice  for  many  years  in 
the  town  where  the  accident  occurred,  was 
familiar  with  the  crossing,  having  passed 
over  it  many  times,  and  was  in  the  fnll  po»- 
■esslon  of  his  faculties,  except  tbat  he  had 
no  sight  in  bis  left  eye.  Just  before  12 
tfehxA  In  the  forenoon  of  a  cold  and  windy 
December  day,  he  was  driving  along  Elm 
street  toward  this  crossing  with  a  horse 
which,  although  kind  in  other  respects,  was 
aftaid  of  steam  cars.  The  grade  of  the  street 
approaching  the  crossing  was  slightly  de- 
•cending,  until  within  150  to  200  feet  of 
the  crossing,  when  it  began  to  rise:  the 
railroad  crosses  Blm  street  at  an  acute^ngle 
and  the  plaintiff  was  driving  toward  the 
crossing  on  the  acute  side  of  the  angle;  as 
he  approached  the  crossing  his  view  was  con- 
siderably obstructed  at  some  points  by  build- 
ings and  trees;  nndl  he  came  within  ISO 
to  200  feet  of  the  crossing  he  was  driving 
about  7  miles  an  hour  and  looked  ahead  to 
see  or  hear  any  train;  he  then  slacked  up 
and  leaned  forward  and  looked  to  ascertain 
if  be  could  see  or  hear  anything  of  an  ap- 
proaching train,  and  he  also  looked  down 
the  road  for  some  sign  of  the  flagman,  who 
was  stationed  there;  not  seeing  the  flagman 
or  hearing  or  seeing  anything  of  a  train  he 
proceeded  to  the  crossing;  when  within  15 
or  20  feet  or  a  little  closer,  to  the  track,  he 
saw  the  flagman  with  his  flag  rolled  op  in 
bis  right  hand,  who  then  made  an  outcry, 
and  at  the  same  time  he  felt  the  ]ar  of  the 
approaching  train,  and  the  accident  occur- 
red Immediately. 

There  was  much  evidence  introduced  by 
the  defendant  tending  to  show  tbat  the 
whistle  was  blown  and  the  bell  nmg  as 
required  by  law,  and  tbat  the  flagman  was 
tn  iKWItion  attending  to  his  duty.  As  to 
many  of 'the  cliV:nmstances  the  testimony 
was  conflicting  and  a  verdict  for  the  defend- 
ant might  reasonably  have  been  expected. 
There  Is  In  this  commonwealth  no  rule  of 
law  which  forces  a  traveler  upon  a  high- 
way unvaryingly  and  without  exception  to 
stop,  look  and  listen  before  passing  over  a 
railroad  grade  crossing.  He  must  exercise 
tbMt  high  degree  of  care  which  the  extreme 
danger  of  the  place  requires  of  every  person 
of  ordinary  prudence.  He  must  generally 
look  and  listen  in  such  a  way  as  will  enable 
him  to  ascertain  with  reasonable  certainty 
whether  a  train  is  approaching.  Circum- 
stances may  be  such  as  to  compel  the  infer- 
ence that  the  traveler  did  not  exercise  these 
precautions,  whatever  may  be  his  testimony. 


Raymond  t.  N.  T.,  N.  H.  ft  H.  R.  R.,  182 
Mass.  337,  65  N.  B.  309;  Rogers  ▼.  Boston 
ft  Maine  Railroad,  187  Mass.  21fli,  72  N.  E. 
915.  This  case  does  not  fall  within  that 
rule.  There  was  a  single  track  of  the  rail- 
toad  at  the  crossing.  Upon  his  own  testi- 
mony the  plaintiff,  for  a  reasonable  distance 
before  reaching  the  crossing,  wbs  on  the  look- 
out for  the  train  and  depended  upon  his  own 
sight  and  hearing,  his  watch  for  the  flag- 
man, and  the  action  of  his  horse,  which  was 
sensitive  to  the  approach  of  a  train,  to  ad- 
vise him  if  he  was  in  danger,  and  he  re- 
ceived no  warning  through  any  of  these 
channels,  until  it  was  too  late.  It  cannot 
be  said  therefore,  as  matter  of  law,  that  the 
plaintiff  was  not  in  the  exercise  of  due  care. 
Brusseau  v.  N.  Y.,  N.  H.  ft  H.  R.  R.,  187 
Mass.  84,  72  N.  ,B.  348;  Clark  v.  Boston 
ft  Maine  Railroad,  164  Mass.  434,  41  N.  fi 
660;  Evensen  v.  Lexington  ft  Boston  Bt 
By.,  187  Mass.  77,  72  N.  B.  355. 

As  to  whether  the  statutory  signals  were 
given,  the  evidence  was  conflicting.  The 
plaintiff,  however,  testified  that  be  was  lis- 
tening for  the  signals  and  did  not  hear  them 
and  there  is  slight  corroboration  to  this  tes- 
timony from  one  Norton.  This  raised  a 
question  of  fact  Dalton  v.  N.  Y.,  N.  H. 
ft  H.  R.  R.,  184  Mass.  344,  68  N.  B.  830. 
There  w»e  indications  that  although  the 
collision  occurred  at  the  side  of  the  loco- 
motive a  few  feet  behind  the  pilot,  this 
may  have  arisen  from  the  failure  of  the  de- 
fendant to  give  due  warning  of  the  approach 
of  the  train,  so  that  the  plaintiff  could  not 
seasonably  control  his  horse  in  such  a  way 
as  to  avoid  injury.  Pollock  v.  Eastern  Rail- 
road, 124  Mass.  158.  There  was  conflicting 
evidence  as  to  the  negligence  of  the  flagman 
and  It  was  a  question  of  fact  for  the  Jury. 

Exceptions  overruled. 

(U5  UasB.  M) 

LTJCH  V.  CONSOLIDATED  UBERO  PLAN- 
TATIONS  CO. 
(Supreme  Jndidal  Court  of  Massachusetts 
SufTolk.    April  1,  1907.) 
i.  Appsai-— RsviBw— OoNSTBrcriow  OF  Com- 

TBACT— RECOBO. 

Where  the  proper  construction  of  a  written 
agreement  was  in  controversy,  and.  Its  terms 
beinK  not  clear,  the  auditor  beard  evidence. 
without  objection,  aa  to  the  drcnmstancea  under 
which  it  was  made,  bis  construction  could  not 
be  held  erroneous  by  the  Snpreme  Judicial 
Conrt,  where  the  evidence  upon  which  it  was 
based  was  not  reported. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  f|  2870.  2913.] 

2.  Pbincipai,    awd    Aokkt— Coktbaot— Cok- 

BTBUCnOH. 

Where  defendant  owed  plaintiff  commla- 
slons  for  HoIlinK  its  bonds,  and  they  made  a 
written  agreement  whereby  plaintiff  relinquished 
certain  clainia  for  commissions  and  retained 
Others  and  his  employment  was  ended,  and  im- 
mediately thereafter  he  was  re-employed  under 
a  new  agreement  whereby  plainciS  should  re- 
ceive a  commiasion  for  the  sale  of  bonds  and 
defendant  make  advances  agiiinst  his  commis- 
■ioB   aooooBti   the   advances   were    chaigeabU 
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against  commisilona  to  be  earned  under  the 
new  contract,  and  not  on  bonda  aold  under  the 
old  contract. 

Exceptiona  from  Superior  Court,  Suffolk 
County;  Eliaha  B.  Maynard,  Judge. 

Action  by  Ernest  Luce  against  the  Con- 
solidated Ubero  Plantations  Company.  From 
a  Judgment  for  plaintiff,  defendant  brings  ex- 
ceptions.   Exceptions  overruled. 

Arthur  E.  Burr,  for  plaintiff.  Charles  K. 
Oobb,  for  defendant 

HAMMOND,  J.  TUm  was  an  action  upon 
an  account  annexed  to  recover  a  balance  of 
commissions  and  expenses  alleged  to  be  due 
to  the  plaintiff  on  account  of  sales  by  him- 
self and  one  Sawyer  of  the  bonds  of  the  de- 
fendant. The  answer  was  a  general  denial. 
The  defendant  also  filled  a  declaration  In  set- 
off. 

The  questions  presented  are  whether  the 
court  erred  in  allowing  the  first  second  and 
fonrth  items  of  the  declaration  and  in  disal- 
lowing the  first  count  of  the  declaration  in 
set-off.  The  defendant  waives  the  question 
as  to  the  disallowance  of  the  second  count 
in  set-off.  At  the  trial  in  the  superior  court 
without  a  jury  the  evidence  consisted  of  the 
report  of  the  auditor  who  found  for  the 
plaintiff,  and  two  exhibits. 

It  appeared  from  the  auditor's  report  that 
the  plaintiff  was  employed  in  1902  by  the  de- 
fendant to  sell  its  bonds  upon  commission. 
He  had  sold  bonds  for  the  defendant's  prede- 
cessor. The  defendant  assigned  to  the  plain- 
tiff a  certain  territory  within  which  he  was  to 
operate  In  selling  the  bonds  at  a  commission 
of  fifteen  per  cent  In  May,  1902,  the  plain- 
tiff made  an  arrangement  with  one  Sawyer  to 
sell  bonds  in  a  certain  territory  (which  we 
assume  was  a  part  of  the  territory  which  had 
been  assigned  to  the  plaintiff  by  the  defend- 
ant) called  by  the  parties  the  Luce-Sawyer 
territory,  by  the  terms  of  which  the  plaintiff 
was  to  have  a  half  Interest  in  the  commia- 
sions  from  sucb  sales.  Xbe  auditor  describes 
the  arrangement  with  the  defendant  as  to 
commission  as  follows:  "These  bonds  were 
sold  upon  the  Installment  plan,  a  certain 
amoimt  being  paid  by  the  purchaser  at  the 
time  the  bond  was  sold  to  him,  and  the  bal- 
ance being  payable  at  fixed  times  in  definite 
proportions.  When  a  sale  was  made  the 
agent  who  made  it  was  credited  on  the  com- 
pany's books  with  the  full  amount  of  his  com- 
mission, which,  however,  was  not  payable  un- 
til the  purchaser  should  have  paid  ail  the  in- 
stallments, and  in  the  event  that  all  the  in- 
stallments were  not  paid  the  agent  was  en- 
titled to  his  commissions  only  upon  the 
amount  of  those  which  were  actually  paid. 
He  thus'  had  upon  making  sale  of  a  bond  a 
species  of  vested  interest  in  the  commission 
thereon,  dependent  in  amount  upon  the  sums 
sulwequently  paid  by   the  purchaser." 

1.  As  to  the  items  1  and  2  of  the  declara- 
tion. The  first  is  for  "commissions  earned  to 
date  of  writ  on  sales  of  bonds  in  Luce-Saw- 


yer territory  up  to  Nov.  25, 1902,  at  7%  per 
cent,"  and  the  second  Is  for  similar  commis- 
sions on  sales  of  bonds  between  Novonber 
26,  1902,  and  January  20,  1903.  The  auditor 
has  found  that  these  commissions  were  due 
at  the  date  of  the  writ  That  finding  must 
stand  unless  the  plaintiff  Is  barred  by  the 
agreement  of  May  16, 1903,  which  Is  set  forth 
In  one  of  the  exhibits  above  mentioned.  The 
circumstances  under  which  that  agreement 
was  signed  are  thus  described  by  the  auditor: 

"In  November  or  December,  1902,  the  plain- 
tiff and  Sawyer  bad  a  misunderstanding  In 
regard  to  their  contract  which  was  not  set- 
tied  until  May  16,  1903,  after  a  conference 
between  themselves  and  Mr.  Borges,  the  pres- 
ident of  the  company,  at  which  the  agreement 
in  writing  hereinafter  detailed  was  entered 
Into  by  all  three  of  them.  Sawyer  claimed 
that  January  1,  1903,  should  be  taken  as  the 
date  up  to  which  the  accounts  should  be 
figured,  but  January  20th  was  finally  agreed 
upon.  Up  to  November  25,  1902,  when  Saw- 
yer gave  notice  to  the  company  that  the  ar- 
rangement between  the  plaintiff  and  himself 
was  no  longer  in  force,  certain  commissions 
had  been  earned  on  sales  of  bonds  In  the  so- 
called  'Luce-Sawyer*  territory,  hi  which  plain- 
tiff had  a  vested  Interest  and  his  share  of 
which  amounted  on  September  M,  1904,  when 
this  suit  was  brought  to  $956.62,  being  item 
1  of  the  account  annexed  to  his  amended  dec- 
laration. Between  November  25,  1902,  and 
January  20,  1903,  other  sales  bad  been  made 
in  that  territory,  and  the  plaintiff's  share  of 
the  commissions  earned  thereon  amounted  on 
September  20,  1904,  to  $S22,  being  item  2  of 
the  account  His  commissions  on  his  person- 
al sales  of  bonds  In  his  own  territory  In 
which  Sawyer  had  no  Interest  amounted  on 
that  date  to  $1,068,  which  is  admitted  to  be 
due  him  tmless  offset  by  payments  made  to 
him  by  defendant  during  his  employment  at 
Buffalo  to  be  spoken  of  hereafter,  and  with 
which  defendant  claims  he  should  be  charged, 
further.  Sawyer  had  sold  in  the  'Luce-Saw- 
yer* territory,  between  January  20th  and 
May  16th,  200  bonds,  the  commissions  on 
which,  If  the  Installments  should  be  fully 
paid,  would  amount  to  a  very  large  sum,  in 
which  plaintiff  would  have  a  half  interest 
upon  the  basis  of  his  orlgin&I  agreement  with 
Sawyer.  Now  on  all  these  commission  ac- 
counts, except  that  of  those  earned  by  plain- 
tiff personally,  the  amounts  actually  earned 
and  due  on  May  16, 1903.  were  comparatively 
small,  much  smaller  in  fact  than  the  sums 
claimed  in  the  account,  though  the  foil 
amounts  bad  beat  credited  on  the  books  ac- 
cording to  the  custom  al>ove  stated.  The 
Dooks  showed  also  a  debit  by  plaintiff  to  the 
company  of  about  $1,700." 

The  defendant  ccmtended,  and  asked  the 
court  to  rule,  that  by  that  agreement  the 
plaintiff  relinquished  all  his  right  to  commis- 
sions on  bond  sales  made  in  the  Luce-Sawyer 
territory,  "both  before  and  after  January  30, 
1903."    The  plaintiff  contended  and  the  audi- 
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tor  found  that  the  plaintiff  relinQnlshed  only 
his  claim  to  any  share  of  commissions  earned 
on  sales  made  after  January  20,  1903.  The 
trial  court  followed  the  auditor. 

la  the  light  of  the  circumstances  detailed 
by  the  auditor,  and  of  the  respoctiye  conten- 
tions of  the  parties,  we  proceed  to  the  con- 
slderatlon  of  the  agreement.  It  is  tripartite, 
the  parties  being  the  defendant.  Sawyer  and 
the  plaintiff.  The  first  paragraph  relates  to 
the  settlement  of  "certain  disputes  as  between 
the  crediting  of  commissions  due  the  said 
Sawyer  and  said  Lnce  under  a  contract  of  co- 
partnership." The  nature  of  the  disputes 
does  not  appear.  All  that  appears  by  the 
report  is  that  In  November  or  December, 
1902,  the  plaintiff  and  Sawyer  "had  a  misun- 
derstanding in  regard  to  their  contract,  which 
was  not  settled  until"  this  agreement  was 
made.  The  agreement  sets  out  that  Luce  Is 
to  receive  $140  "in  cash  and  the  further  cred- 
iting to  his  account  or'  $1,860,  and  Sawyer 
agrees  that  this  $2,000  shall  *'be  charged  to 
his  account,  and  be  paid  to  the  said  Luce  as 
rapidly  as  the  earnings  of  his  entire  commis- 
sion account  will  warrant,"  In  other  words 
Sawyer  agrees  that  $2,000,  which,  according 
to  the  defendant's  books,  would  have  been 
otherwise  payable  to  him,  shall  be  paid  to 
Luce.  In  consideration  of  this.  Luce  "re- 
linqnishes  all  claims  to  any  territory  In  which 
he  has  hitherto  worked"  for  the  defendant; 
and  In  the  next  paragraph  "it  is  further 
agreed  that  the  said  advance  of  $140  to  Lnce 
shall  constitute  a  full  payment  for  his  interest 
or  eqnity  in  the  territory  In  which  he  has 
heretofore  claimed  to  control,  and  it  is  the 
purpose  of  this  agreement  to  transfer  all  this 
Interest  to"  the  defendant  The  purpose  of 
the  agreement  was  evidently  two-fold:  First, 
to  settle  the  disputes  between  Luce  and  Saw- 
yer as  to  commissions  due  them  respectively 
under  their  "contract  of  copartnership,"  and 
second,  to  get  a  transfer  to  the  defendant  of 
the  plaintiffs  "interest  in  equity  to  the  terri- 
tory" which  he  had  theretofore  claimed  to 
control.  And  the  agreement  ends  with  the 
statement  that  both  the  plaintiff  and  Sawyer 
"acknowledge  with  the  execution  of  this  con- 
tract the  receipt  of  service  of  dismissal  from 
the  employment  of  [the  defendant]  and  any 
arrangement  which  [the  defendant]  may  here- 
after enter  Into  with  either  one  or  both  of 
the  said  parties  shall  not  be  construed  In 
any  way  as  reopening  any  of  the  commission 
accounts  heretofore  to  controversy." 

In  addition  to  the  dismissal  of  the  platotiff 
and  Sawyer  from  the  employment  of  the  com- 
pany, two  things  were  accomplished  by  the 
agreement,  namely,  the  allotment  of  territory 
to  the  plaintiff  was  canceled,  and  the  com- 
mission accounts  were  settled  so  that  they 
were  not  to  be  reopened.  Now  what  were 
"the  accounts  heretofore  in  controversy"? 
Those  were  settled,  and  only  those.  Three 
kinds  of  commission  accounts  were  then 
standing:  First,  the  account  for  commisaion 
onder  the  contract  of  copartnership  for  bonds 


sold  prior  to  November  25,  1902 ;  second,  the 
account  for  commission  under  the  same  con- 
tract for  bonds  sold  prior  to  the  time  of  set- 
tlement, and  third,  the  accoiint  for  commis- 
sion for  bonds  sold  by  the  plaintiff  on  his 
own  Individual  account.  With  the  first  two 
Sawyer  was  concerned ;  with  the  last  he  was 
not  If,  as  is  contended  by  the  defendant 
the  relinquishment  by  Luce  of  all  claims  to 
territory  means  the  relinquishment  of  claims 
to  commissions  earned  to  that  territory,  then 
to  be  logical  it  mast  be  held  that  the  plaintiff 
has  given  up  the  third  class  of  commissions, 
namely,  those  on  bonds  sold  by  him  individu- 
ally. But  the  defendant  does  not  contend 
that  this  third  class  has  been  given  up  by  the 
platotiff.  If  on  the  other  hand,  as  contended 
by  the  plaintiff,  the  phrase  ''relinquishment  of 
all  claims  to  territory"  has  no  reference  to 
commissions  but  means  simply  what  It  says, 
namely,  that  the  plaintiff  has  no  further 
right  to  work  to  the  territory,  then  there  is 
nothing  vtpoa  the  face  of  the  agreement  to 
show  why  the  platotiff  in  his  claim  for  com- 
missions stops  with  those  earned  up  to  Jan- 
uary 20,  1903.  And  yet  the  auditor  finds  that 
his  right  to  commissions  does  stop  there,  and 
the  platotiff  does  not  contend  that  that  inter- 
pretation is  erroneoua 

The  truth  Is  that  the  agreemoit  la  Inartl- 
fldally  drawn  and  does  not  describe  the  na- 
ture of  the  disputes  to  be  settled.  The  audi- 
tor properly  and  without  objection  heard  evi- 
dence of  the  circumstances  and  conditions  un- 
der which  the  agreement  was  made.  He  has 
found  upon  the  evidence  before  him  that  It 
was  the  Intention  of  the  parties  that  the 
plaintiff  should  "reltoquish  any  and  all  claim 
to  any  share  of  the  conunisslons  earned  on 
sales  made  In  said  [Lucy-Sawyer]  territory 
after  January  20th,  and  retato  his  vested  in- 
terest in  the  commissions  on  the  sales  which 
had  been  made  prior  to  that  date."  Such  a 
findtog  In  a  construction  of  the  instrument 
in  its  application  to  the  facts  and  circum- 
stances disclosed  by  the  testimony  before  him. 
The  evidence  upon  which  the  finding  is  made 
not  betog  reported,  we  cannot  say  that  it 
was  erroneous.  The  result  is  that  the  court 
rightly  refused  to  give  the  first  four  and  the 
sixth  rultogs  requested  by  the  defendant 

2.  As  to  the  fourth  Item.  Upon  the  find- 
ing of  the  auditor  that  Borgea  agreed  to  pay 
the  expenses  named  in  this  item  himself 
or  woold  take  care  of  them,  this  item  must 
stand.  It  Is  argued  that  Borges,  in  say- 
tog  this,  was  not  acting  for  the  defendant 
but  we  do  not  think  that  that  is  the  fair 
interpretation  of  the  auditor's  statement. 
The  court  was  warranted  in  findtog  that 
Borges  was  acting  only  as  agent  ^or  the  com- 
pany, and  that  this  remark  was  uttered  in 
that  capacity.  Hie  fifth  request  was  prop- 
erly refused. 

3.  As  to  the  claim  set  out  to  the  first  count 
of  the  declaration  in  set-off.  Upon  this  thur 
auditor  reports  as  follows: 

"With  regard  to  the  Buffalo  matter,  I  find 
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the  facta  to  be  that  after  plaintiff  was  dis- 
charged on  May  16,  1903,  he  waa  at  once 
re-employeA  to  go  to  that  city  and  establish 
an  agency  for  the  sale  of  the  company's  bond 
aa  well  aa  to  make  preparations  for  the 
■ale  of  the  bonds  of  a  new  company,  of 
which  he  was  to  be  the  manager.  The  terms 
of  his  employment  were  set  forth  in  a  draft 
of  a  contract  prepared  by  Mr.  Borges  and 
submitted  to  plalntlfT  for  his  approval.  Cer- 
tain alterations  were  made  In  it  and  minnted 
in  lead  pencil  on  the  margin,  and  the  paper 
was  then  placed  In  the  hands  of  a  sten- 
ographer  In  defendant's  employ  with  Instruc- 
tions to  pnt  the  same  In  shape  for  execu- 
tion. Som«  delay  occurred  and  plaintiff  be- 
ing in  haste  to  leave  for  Buffalo  went  away 
without  seeing  the  final  draft  of  the  agree- 
ment, and,  in  fact,  never  saw  it  at  all,  until 
the  hearing  before  me  when  it  was  produced 
by  Mr.  Borges.  •  •  •  It  was  used  by 
Mr.  Borges  In  giving  his  testimony  as  to 
what  the  contract  was,  and  I  find  that  the 
terms  thereof  were  substantially  the  same 
as  contained  In  the  paper. 

"It  was  therein  set  forth  that  whereas 
the  company  desired  to  open  up  certain  spec- 
ified territory  in  the  State  of  New  York,  in- 
cluding the  city  of  Buffalo,  and  plaintiff  was 
to  assume  charge  of  the  same  and  to  devote 
his  entire  time  thereto,  the  company,  in  con- 
sideration of  such  services,  agreed  to  ad- 
vance him  the  sum  of  $300  per  month,  to 
be  charged  against  his  commission  account, 
and  $50  per  week  to  cover  'necessair  and 
proper  traveling  and  other  Incidental  ex- 
penses incident  to  the  opening  up  of  said 
territory.'  Plaintiff  was  to  receive  In  full 
compensation  for  his  services  15  per  cent 
on  the  gross  sales  resulting  from  his  indlvld- 
nal  efforts,  and  the  difference  In  per  cent, 
between  the  gross  rate  and  the  amount 
agreed  upon  with  such  subagents  as  he  might 
appoint.  It  was  then  recited  as  follows: 
'Both  parties  to  this  agreement  understand 
that  the  expenses  Incidental  to  opening  up 
so  large  a  territory  In  the  latter  half  of  the 
proposition  would  hardly  be  warranted  un- 
less the  territory  could  be  utilized  for  fur- 
ther promotion,  and  it  is  the  understanding 
between  the  parties  to  this  agreement  that  In 
the  event  that  the  territory  becomes  profita- 
ble. *  *  *  Ferdinand  El.  Borges  will  ex- 
ecute In  the  fnture  an  agreement  In  behalf  of 
one  or  more  subsidiary  companies  to  be  here- 
after organized,  and  that  the  said  Luce  shall 
have  charge  of  the  territory  as  above  enu- 
merated, and  to  receive  as  full  compensa- 
tion therefor  a  commission  of  5  per  cent,  on 
the  gross  amount  of  business  done.'  It  was 
also  provided  that  the  agreement  should  not 
In  any  way  bind  the  company  or  Mr.  Borges 
to  the  execution  of  any  agreement,  provid- 
ed, in  one  or  both  of  their  Judgments,  the 
territory  be  unprofitable,  and  that  It  was 
rather  its  purpose  to  serve  as  a  memorandum 
In  order  that  plaintiff  might  understand  ex- 
actly the  amount  of  funds  which  ha  might 


di«w  and  have  charged  against  any  tkitni* 
commissions  whldi  he  might  earn." 

This  was  an  entlr^y  new  arrangenent, 
and  we  think  It  plain  that  the  "future  com- 
missions which  he  [the  plaintiff]  might 
earn"  against  which  the  advances  of  three 
hundred  dollars  a  month  were  to  be  made  by 
the  defendant  to  the' plaintiff,  were  future 
commissions  to  be  earned  nnder  this  new 
contract,  and  not  commissions  for  bonds  al- 
ready sold  under  the  former  contract  which 
had  been  ended  by  the  agreement  of  May, 
1903.  It  does  not  appear  what.  If  any,  com- 
missions the  plaintiff  earned  under  this  new 
contract.  But  It  may  be  assumed  that  tb^ 
were  less  In  amount  than  the  advances. 
Therefore  the  method  which  the  contract 
provided  for  the  collection  from  the  plain- 
tiff of  the  advances  made  to  him  by  the  de- 
fendant is  not  available. 

The  defendant  however  strongly  urges  Oat 
by  the  true  Interpretation  of  the  contract 
the  sums  thuU  advanced  were  to  be  paid 
back  in  any  event  by  the  plaintiff.  But  we 
think  that  position  untenable  At  the  time 
the  contract  w&s  made  there  was  due  to  the 
plaintiff  a  consid^wble  sum  of  money  tat 
commissions  earned  nnder  a  prior  contract 
The  new  contract  provided  for  the  opening 
of  a  new  territory.  If  It  had  been  the  in- 
tention of  the  parties  that  the  advances  were 
to  be  made  at  the  expense  of  the  plaintiff, 
to  be  refunded  by  him  in  any  event  then 
there  was  no  reason  for  the  provision  that 
they  should  be  charged  against  future  ctmi- 
mlsslons.  Construing  the  contract  In  the 
light  of  the  circumstances,  we  are  of  opin- 
ion that  these  advances  were  made  with  the 
understanding  that  the  defendant  was  to 
look  alone  to  the  fund  named  In  the  cw- 
tract  for  their  repayment  The  defendanfi 
seventh  request  was  therefore  rightly  refus- 
ed. The  defendant  waives  Its  exception  to 
the  refusal  to  give  the  eighth  request. 

Exceptions  overruled. 


(US  U$m.m 
HODOEINS  V.  BOWSEB  et  al 
(Supreme  Judicial  Court  of  Massachusetts.    Suf- 
folk.   April  2,  1907.) 

1.  EJQtriTY— Betebkkcb  to  Mabteb — Repobt- 

FlNDIKGB  or  F^OT— CONCLDSIVENESS. 

Where  a  decree,  appointing  a  master  to 
hear  the  parties  and  their  evidence  and  report 
ilia  findings  to  the  court,  did  not  require  him  to 
report  the  evidence,  tiis  findings  of  fact  are  to  be 
deemed  final. 

lEH.  Note.— For  cases  in  pohit  aeo  Cent  Dig. 
vol.  19,  Equity,  If  920-922.] 

2.  BVIDENCB— COMMOM    IiAW— PBBBTmPTIOWS. 

The  common  law  of  another  state  will  be 

presumed  to  be  the  same  aa  that  of  this  state. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 

vol.  20,  Eivldence,  f  101 ;  vol  10,  Commoo  Law, 

H  14-16.] 

3.  Animals— A  gistmbnt—Kkepino  Awn  Cabi. 

Plaiutiff,  who  was  the  owner  of  a  tact 
horse,  having  hired  it  to  another  and  thereafter 
became  dissatisfied  with  its  management  asired 
for  an  account  «f  the  cost  of  mamtenaacs  tod 
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of  the  winnlnes,  and,  npon  this  not  being  fur- 
nished, replevied  the  horse.  At  the  time  there 
was  a  balance  in  favor  of  the  defendant  for 
maintenance  which  was  a  valid  lien  against  the 
horse.  A  third  person,  claiming  to  be  the  own- 
er, thereupon  replevied  the  horse  from  plaintiff, 
and  it  was  returned  into  the  custody  of  the  de- 
fendant Held,  that  defendant  was  not  entitled 
to  a  lien  for  the  maintenance  of  the  horse  from 
the  time  it  was  returned  into  his  custody  upon 
the  replevin  suit  by  sach  third  person. 

Appeal  from  Superior  Court,  Suffolk 
County. 

Action  by  Charles  W.  Hodgklns  against 
Welden  W.  Bowser  and  another.  Exceptions 
to  the  master's  report  by  defendants,  who 
also  appeal  from  the  Interlocutory  and  final 
decrees.  Exceptions  overruled.  Interlocu- 
tory and  final  decrees  affirmed. 

Vahey,  Innes  &  Mansfield,  for  appellants. 
W.  K.  Sears,  for  appellee. 

BRALET,  J.  This  Is  a  bill  brought  under 
Rev.  Laws,  c.  159,  §  3.  d.  1,  to  determine  the 
title  and  recover  poBsesslon  of  a  horse, 
which  baying  been  secreted  without  this  ju- 
risdiction could  not  be  replevied  at  law,  and 
also  for  general  relief.  Strickland  v.  Fitz- 
gerald, 7  Cush.  530.  The  answer  of  the  de- 
fendant Bowser,  as  amended  while  not  tech- 
nically pleading  a  lien,  does  set  forth  that  in 
the  training  and  the  care  of  the  horse  he 
expended  large  sums  of  money  for  the  benefit 
of  the  plaintiff  for  which  he  should  be  re- 
imbursed. No  objection  was  taken  by  either 
of  the  defendants,  that  In  equity  as  well  as 
at  law  the  plaintiff  could  not  prevail,  unless 
he  showed  a  right  to  Immediate  possession  at 
the  date  of  Instituting  the  action.  See 
United  Shoe  Machinery  Co.  y.  Holt,  185 
Mass.  97,  101,  68  N.  S.  1056.  But  the  case 
evidently  was  tried  with  the  object  of  final- 
ly settling  all  questions  in  controversy,  not 
merely  as  to  ownership,  but  arising  npon  an 
accounting  between  them,  to  which  the  plain- 
tiff was  entitled.  Pierce  y.  Equitable  Life 
Assurance  Co.,  145  Mass.  66,  60,  12  N.  E. 
85S,  1  Am.  St  Rep.  433.  Having  been  re- 
ferred to  a  master,  upon  the  coming  in  of 
his  report,  while  both  parties  alleged  excep- 
tions, only  those  taken  by  the  respondents 
are  prosecuted,  by  whom  also  an  appeal  has 
been  taken  from  the  interlocutory  and  final 
decrees.  In  the  decree  appointing  him  the 
master  was  not  required  to  report  the  evi- 
dence, and  the  ordinary  rule  becomes  appli- 
cable that  his  findings  of  fact  are  to  be 
deemed  final.  East  Tennessee  Lend  Co.  v. 
Leeson,  183  Mass.  37,  66  N.  B.  427.  The 
master  finds  that  the  title  to  the  horse  is, 
and  always  has  been  in  the  plaintiff,  and  the 
questions  are,  whether  the  defendant  Bow- 
ser, has  an  equitable  liai  for  keeping  and 
training,  and  whether  the  defendant  Whit- 
ney, should  be  held  liable  in  damages  as  for 
a  conversion.  The  plaintiff  concedes  that  at 
common  law  a  lien  existed  which  would  have 
to  be  discharged  before  he  became  entitled 
to  possession.  Harris  v.  Woodruff,  124  Mass. 
203,  26  Am.  Rep.  658.    But  while  he  is  will- 


ing to  pay  the  small  sum  which  the  master 
foimd  remained  due,  the  bailee  claims  a 
much  larger  amount,  and  that  the  interlocu- 
tory decree  sustaining  the  plaintiff's  excep- 
tions to  the  report,  which  established  an 
equitable  lien  therefor  in  his  favor,  should 
be  reversed.  It  appears  that  the  plaintiff 
having  become  dissatisfied  with  the  manage- 
ment of  the  horse,  which  had  successfully 
participated  In  a  niunber  of  races,  asked  for 
an  account  of  the  cost  of  maintenance,  and 
of  the  winnings,  and  upon  this  being  refused, 
or  not  furnished,  r^levled  the  horse.  At 
that  time,  there  was  a  balance  in  favor  of 
the  defendant,  for  which  he  had  a  valid  Hen, 
and  no  tender  before  suit  having  been  made, 
he  also  finds  that  this  action  was  premature- 
ly brought,  and  could  not  be  maintained.  It 
is  at  this  point  that  the  defendant,  Whitn^, 
intervenes.  He  held  a  mortgage  on  personal 
property  of  the  codefendant,  but  while  ref- 
erraice  is  made  In  the  Instrument  to  the  In- 
terest of  the  mortgagor  In  the  horse,  the 
master  correctly  ruled  that  no  title  to  the 
animal  passed.  After  the  horse  had  be<ai 
taken,  and  while  held  by  the  replevying  offi- 
cer, this  defendant  replevied  him  from  the 
officer,  and  although  the  master  does  not  ex- 
pressly so  state,  the  just  inference  from  the 
finding  of  the  continued  possession  of  the 
defendant  Bowser,  except  for  this  Interrup- 
tion, Is,  that  upon  the  second  replevin  he 
was  again  given  the  custody  of  the  horse  by 
Whitney. 

The  common  law  of  the  state  of  Vermont, 
where  these  proceedings  took  place,  was  not 
put  In  evidence,  and  upon  this  subject,  there- 
fore, must  be  held  to  be  similar  to  our  own. 
Callender,  McAusland  &  Troup  Co.  y.  Flint, 
187  Mass.  104,  107,  72  N.  E.  345.  If  posses- 
sion was  not  voluntarily  relinquished,  and  a 
lien  for  the  amount  then  due  still  attached, 
which  upon  trial  of  the  first  suit  would  have 
defeated  the  plaintiff's  right  to  possession, 
yet  the  bailee  could  not  at  law  without  the 
express  or  implied  authority  of  the  plaintiff, 
subject  the  horse  to  a  further  lien.  Upon 
taking  him  In  replevin  the  plaintiff  was  re- 
quired to  care  for  the  horse,  which  was  to 
be  returned  If  the  suit  was  defeated,  or  if 
he  failed  to  do  this,  the  replevin  bond  stood 
as  representing  the  property.  Parker  y. 
Young,  188  Mass.  600,  &yi,  76  N.  E.  08.  In 
any  event  all  that  finally  could  have  been 
recovered  In  a  suit  on  the  bond  would  have 
been  the  amount  of  the  lien  then  existing, 
and  nominal  damages,  as  the  ownership  was 
in  the  plaintiff.  It  has  been  said  that  prop- 
erty while  In  the  custody  of  the  law,  as  It 
necessarily  is  pending  seizure  by  the  officer 
on  a  writ  of  replevin,  and  before  he  turns  it 
over  to  the  plaintiff,  Is  Irrepleviable,  although 
upon  such  delivery  replevin  will  lie.  White 
V.  DolUver,  113  Mass.  400,  407,  18  Am.  Rep. 
502.  If  Whitney  after  taking  the  horse, 
placed  him  In  the  care  and  custody  of  Bow- 
ser this  employment  was  not  a  ccmtlnuatlon 
of  the  plaintiff's  contract,  and  hence  of  the 
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existing  Uen,  but  was  an  entirely  new  rela- 
tion created  by  the  Interference  of  a  stranger. 
Indeed,  the  master  recognizes  this,  as  he 
states  that  from  this  time  on,  the  right,  if 
any,  to  retain  the  horse  until  these  charges 
are  paid,  is  purely  equitable.  But  if  so,  it 
must  rest  on  some  contractual  relation  either 
express  or  Implied.  Elmore  v.  Symonds,  183 
Mass.  321,  325,  67  N.  E.  814.  By  suing  the 
writ,  Whitney  did  not  become  by  operation  of 
law  the  agent  of  the  plaintiff  to  incur  further 
expense  In  keeping  and  training  the  horse, 
and  consequently  could  not  impose  this  in- 
voluntary burden  upon  him.  Keith  ▼.  De- 
Busslgn^,  179  Mass.  255,  259,  60  N.  B.  614. 
The  plaintiff  had  been  unable  after  r^>eated 
demands'to  obtain  a  statement  of  the  account, 
and  believed,  as  subsequently  was  shown, 
that  the  money  the  horse  had  won  at  races 
amounted  to  a  substantial  sum.  Acting  upon 
this  liellet,  he  replevied  the  horse,  and  it  was 
only  after  an  accounting  in  which  large 
charges  for  training  were  deducted,  that  a 
lien  at  law  for  less  than  ten  dollars  was 
found  to  have  existed  at  the  time.  By  an 
abuse  of  legal  process  Whitney  took  posses- 
sion, and  turned  the  horse  over  to  Bowser, 
and  whatever  subsequent  claim  for  bis  keep- 
ing and  care  may  have  arisen  from  this 
cause,  it  must  be  adjusted  between  the  de- 
fendants themselves,  who  apparently  acted 
in  concert.  See  Putnam  ▼.  Gllddoi,  169 
Mass.  47,  34  N.  B.  81.  38  Am.  St  R^.  394. 
All  of  the  questions  raised  by  the  defend- 
ants are  thus  disposed  of,  except  the  sixth 
exception.  In  substance  by  this  exception, 
the  defendant  Whitney,  claims,  that  as  the 
plaintiff  could  not  have  maintained  his  ac- 
tion, the  second  suit  in  replevin  although 
found  to  have  been  unwarranted,  was  not 
evidence  of  a  conversion  by  him.  At  com- 
mon law  an  action  of  trover  could  not,  and 
under  Bev.  Laws,  c.  173,  |  1,  cL  2,  an  action 
of  tort  in  the  nature  of  trover,  cannot  be 
maintained,  unless  at  the  date  of  the  writ 
the  plaintiff  unites  In  himself  both  the  title, 
and  the  right  to  possession  of  the  chattel  con- 
verted. Raymond  Syndicate  v.  Outtentag, 
177  Mass.  562,  59  N.  BS.  448.  The  plaintiff, 
however,  was  not  restricted  to  this  form  of 
remedy,  for  If  not  entitled  to  immediate  pos- 
session, as  against  Bowser,  he  either  could 
maintain  at  common  law  an  action  on  the 
case,  or  under  the  statute  an  action  of  tort 
against  Whitney  for  damages  to  bis  rever- 
sionary interest  Ayer  v.  Bartlett  9  Pidc. 
156;  Forbes  v.  Parker,  16  Pick.  462.  See, 
also.  Baker  v.  Seavey,  163  Mass.  522,  40 
N.  E.  863,  47  Am.  St  Rep.  475.  But  while 
the  basis  upon  which  the  master  computed 
damages  for  the  unlawful  act  are  not  stated, 
no  exception  has  been  taken  to  this  finding, 
and  it  is  plain  that  thereafter  the  possession 
of  the  horse  by  the  bailee  could  not  be  con- 
sidered in  mitigation  of  the  amount  assessed, 
as  be  was  not  for  this  purpose  the  plaintiff's 
agent.  Robinson  v.  Sprague,  125  Mass.  582, 
588;    Lorain  Steel  v<b  Iron  Co.  v.  Norfolk  & 


Bristol  St  By.,  187  Mass.  500.  506,  73  N.  E. 
646.  This  exception,  therefore  must  be  over- 
ruled, and  it  follows  that  the  interlocutory 
and  final  decrees  must  severally  be  affirmed. 
So  ordered. 


(US  Mass.  Uil 
McINTTRB  V.  PARKER. 
(Supreme  Judicial  Court  of  Massachusetts.   Mid- 
dlesex.   April  2,  1907.) 

EtXECUTOBS— Liabilities  on  Bo.vd. 

An  executrix,  having  failed  to  comply  with 
the  provisions  of  Rev.  Laws,  c.  142,  H  1,  2,  b; 
representing  to  the  probate  court  that  the 
estate  of  her  testator  was  insufficient  to  pa; 
all  of  his  debts,  and  to  file  an  inventory  or  ren- 
der an  account,  and  permitted  a  creditor  of 
testator  to  obtain  a  judgment  which  after  de- 
mand remained  unsatisfied,  is  liable  on  her  bond 
to  such  creditor,  notwithstanding  deceased  mav 
have  in  fact  left  no  estate. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  22,  Executors  and  Administrators,  8  2450.] 

Exceptions  from  Superior  Court,  Middlesex 
County;  Bishop,  Judge. 

Action  by  Charles  J.  Mclntyre,  judge  of 
probate,  against  Mamie  E.  Parker,  on  a  bond 
given  by  her  as  executrix.  Judgment  for 
plaintiff,  and  defoidant  exeats.  Ilxceptlons 
overruled. 

William  B.  Sprout  and  William  Reed  Blge- 
low,  for  plaintiff.  Thomas  Hillis,  for  defrad- 
ant 

BRALEX,  J.  The  defendant,  having  failed 
to  file  an  Inventory,  or  render  an  account  per- 
mitted the  creditor  to  obtain  a  judgment 
which  after  demand  remained  nnsatlsfled 
Under  Rev.  Laws,  c.  149,  f  20,  her  probate 
bond  given  without  sureties,  has  beai  put  hi 
suit  for  his  benefit  and  in  defense  It  Is  said 
that  the  deceased  left  no  estate,  and  neither 
at  the  time  of  appointment  nor  since,  have 
any  assets  come  into  her  possession.  By  the 
conditions  of  the  bond  she  undertook  to  par, 
if  demanded,  and  the  estate  was  solvent  all 
debts,  judgment  for  which  had  been  rendered 
against  her  as  executrix.  Until  Its  insolven- 
cy had  been  ascertained,  and  declared  by  a 
decree,  the  estate  must  be  presumed  and 
treated  as  solvent  in  suits  by  creditors,  and 
the  entire  failure  In  fact  of  assets  to  satisfy 
the  Judgment  Is  Immaterial.  Heard  v.  Lodge, 
20  Pick.  53,  58,  32  Am.  Dec.  197;  Newcomb  v. 
Ooss,  1  Mete.  333 ;  McKlm  v.  Olover.  167  Mass. 
280,  283,  45  N.  B.  744 ;  McKIm  v.  Haley,  173 
Mass.  112, 114,  53  N.  E.  152 ;  McKlm  v.  Roosa, 
183  Mass.  510,  67  N.  E.  651.  The  defendant 
relies  upon  the  case  of  Keith  t.  Molineux, 
160  Mass.  469,  36  N.  B.  476,  as  an  authority 
sustaining  her  posltlmi.  It  was  there  held 
that  the  administrator  having  exhausted  the 
assets  In  the  payment  of  debts  entitled  to  a 
preference,  and  his  final  account  having  beoi 
allowed  by  the  probate  court  the  suit  brought 
by  the  plaintiff,  who  was  a  common  creditor 
of  the  deceased,  could  not  be  maintained 
Rev.  Laws,  c.  141,  {  6.  But  in  the  present 
case  there  has  been  no  administration  of  tb 
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estate,  and  Instead  of  a  compliance  with  the 
proTlslons  of  Rev.  Laws,  c.  142,  gf  1,  2,  by  rep- 
resenting the  estate  of  ber  testator  as  InsnfS- 
cient  to  pay  all  his  debts,  after  full  knowl- 
edge of  its  insolvent  condition,  she  chose  to 
remain  inactive,  and  suffered  Judgment  to  be 
obtained.  A  failure  to  pay  the  Judgment, 
therefore,  was  an  nnjnstlflable  breach  of  the 
bond,  and  the  court  correctly  ruled  that  the 
plaintiff  was  entitled  to  Judgment  for  tbe  pe- 
nal sum.  McKim  V.  Haley,  obi  supra. 
Exceptions  overmled- 


(195  Mass.  97) 

BANKS  V.  BRAMAN. 

(Supreme  Judicial  Court  of  MassacbosettK    Suf- 
folk.   April  1,  1907.) 

1.  Dauaqks— Pkbsonai,   Injubies— Stidenok 
— ExPKCTANcnr  Tables. 

Where  plaintiff  claimed  that  his  injury 
sued  for  was  permanent,  it  was  proper  to 
permit  the  introdnction  of  life  expectancy  tables 
on  the  issue  of  the  probable  duration  of  plain- 
tiff's life. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  |  489;  vol.  20,  Evidence,  i 
1520.] 

2.  BviDBRCB  — Tables  of  Mobtautt  —  Au- 

XHENTIOATIOR. 

Where  a  medical  witness  had  no  other 
information  as  to  the  authenticity  of  a  life 
expectancy  table  offered  in  evidence  than  that 
it  was  contained  in  a  boolc  on  life  insurance, 
and  that  it  was  prepared  by  the  actuaries  of 
certain  life  insurance  companies,  and  it  did  not 
appear  that  the  table  was  in  any  respect  a 
standard  table,  that  it  was  well  established  or 
recognized  as  authority,  or  in  general  use  by 
life  insurance  companies,  it  was  properly  ex- 
cluded. 

Exceptions  from  Superior  Court,  Suffolk 
County;  John  A.  Aiken,  Judge. 

Action  by  Benjamin  Banks  against  Ham- 
mond Braman  to  recover  for  personal  inju- 
ries received  by  plaintiff  as  the  result  of  be- 
ing struck  by  defendant's  automobile.  A  ver- 
dict was  rendered  In  favor  of  plaintiff,  and 
defendant  brings  exceptions.    Overruled. 

Choate,  Hall  &  Stewart,  for  plaintiff. 
Whipple,  Seara  &  Ogden,  for  defendant 

HAMMOND,  J.  Under  the  plaintiff's  claim 
that  the  injury  to  his  back  was  permanent  it 
was  proper,  if  not  necessary,  for  the  Jury 
in  estimating  the  amount  of  compensation  to 
take  into  consideration  the  probable  duration 
of  his  life;  and  on  that  question  there  can 
be  no  doubt  that  standard  mortality  or  life 
expectancy  tables  would  have  been  admis- 
sible. Rowley  v.  London  &  Northwestern 
Ry.,  L  R.  8  Ex.  221 ;  Vicksburg  &  Meridian 
Railroad  v.  Putnam,  118  U.  S.  545,  7  Sup.  Ct. 
1.  30  L  Ed.  257 ;  Keast  v.  Santa  Ysabel  Gold 
Mining  Co.,  136  Cal.  256,  68  Pac.  771 ;  Sauter 
V.  New  York  Central  Railroad,  66  N.  Y.  50, 
23  Am.  Rep.  la 

In  this  case  a  medical  witness  for  the  de- 
fendant had  Itefore  him  a  "book  on  life  insur- 
i  ance,"  and  turned  to  a  "table  showing  the 
expectancy  of  life  for  each  year,  from  15  to 


85,  according  to  the  actuaries'  combined  ex- 
perience." When  asked  how  such  tables 
were  "gotten  up,"  he  replied:  "They  are  got- 
ten up  by  the  actuaries  of  these  companies, 
put  into  tables;  Indicates  at  each  age  the 
expectancy  of  life  at  that  particular  age." 
Upon  further  inquiry,  however,  it  appeared 
that  the  witness  had  no  other  information  as 
to  tbe  authenticity  of  the  table  than  that  con- 
tained m  the  book,  or,  in  other  words,  that  he 
was  stating  simply  what  upon  its  face  this 
table  appeared  to  be.  The  table  was  exclud- 
ed. Under  these  circumstances  It  does  not 
appear  that  the  exclusion  of  the  book  was  er- 
ror. It  does  not  appear  that  the  table  was 
in  any  respect  a  standard  table  or  that  it 
was  well  established  or  recognized  authority, 
or  even  that  It  was  in  general  use  by  life  in- 
surance companies.  Tbe  Judge  well  might 
liave  concluded  upon  the  evidence  before  him 
that  tbe  table  was  not  sufficiently  authenti- 
cated, and  we  cannot  say  that  such  a  con- 
clusion was  not  warranted.  In  such  a  case 
be  could  rightly  exclude  it 

The  exception  to  the  admission  of  the  evi- 
dence of  the  witness  Lavers  that  on  a  certain 
occasion  the  plaintiff  was  asked  If  be  did  not 
know  tbe  witness  was  not  argued  by  the  de- 
fendant, and,  in  view  of  its  nature,  we  con- 
sider It  waived. 

Exceptions  overruled. 


(U5  Mass.  100) 
COMMONWEALTH   v.    SINCLAIR. 
(Supreme  Judicial  Court  of  Massachusetts.    Suf- 
folk.   April  1,  1907.) 

1.  Abobtion— Indictment— SnmciENOT. 

Where  an  indictment  charged  that  defend- 
ant, "with  intent  to  procure  the  miscarriage 
of  one  R.,  did  unlawfully  use  a  certain  instru- 
ment" upon  lier  body,  failure  to  describe  the 
instrument  or  to  state  that  it  was  unknown  to 
the  grand  jurors  was  not  ground  for  quashing 
the  indictment,  since  defendant,  under  Rev. 
Laws,  c.  218,  I  39,  could  demand  a  bill  of  par- 
ticulars as  to  these  matters. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Abortion,  §§  8-10.] 

2.  Indictment— Bnx  of  PABTiouLABa— Right 

TO. 

Where  an  Indictment  charged  that  defend- 
ant, "with  intent  to  procure  the  miscarriage 
of  one  R.,  did  unlawfully  use  a  certain  instru- 
ment" upon  her  body,  he  was  entitled  as  a 
strict  right  under  Rev.  Laws,  c.  218,  $  39, 
requiring  the  trial  court  in  certain  criminal 
cases,  on  request  of  the  defendant,  to  order  the 
prosecution  to  file  a  bill  of  particulars  giving 
reasonable  knowledge  of  the  nature  and  grounds 
of  the  crime  charged,  if  the  charge  is  not  other- 
wise fully,  plainly,  etc.,  set  out,  to  a  bill  of 
particulars,  describing  the  instrument  and  man- 
ner of  its  use :  and  a  refusal  of  such  bill  could 
not  be  justified  because,  having  been  tried  twice 
before  on  tbe  same  charge,  defendant  possessed 
tbe  information  the  prosecution  had. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  U  316, 
317.] 

3.  CananAL  Law— Evidkrob— Dboi.abationb. 

In  a  trial  for  abortion,  statements  made 
by  the  woman  to  physiciaus  attending  tier  that 
she  had  been  operated  upon  to  get  rid  of  her 
pregnancy,  and  that  this  iiad  been  followed  by 
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a  miscarrlace,  were   Inadmissible,  against  de- 
fendant 

[Ed.  Note.— For  ca-ses  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law.  §  837.] 

4.  Same— ExPEBT  Testimont. 

'  In  a  trial  for  abortion,  experts  could  give 
tlieir  opinions  as  to  tiie  kind  of  instrument  and 
the  mode  of  using  it  wliich  would  produce  tlie 
condition  they  found  in  the  woman. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  14,  Criminal  Law,  |  1062.] 

5.  Abortion— ADMissiBrLiTY  of  Evidence. 

Since  evidence,  in  a  trial  for  alrartion,  that 
defendant  wanted  to  l>orrow  money  after  the 
alleged  offense,  might  have  some  bearing  upon 
his  guilt  or  innocence,  it  was  not  incompetent, 
though  it  became  immaterial,  because  not  car- 
ried further. 

6.  Criminai,  Law  —  Bviderce  -~  NonoK  to 
Pboduce. 

In  a  trial  for  abortion,  It  was  not  error  to 
admit  evidence  of  an  account  iwok  kept  b^  de- 
fendant and  containing  the  woman  s  name, 
without  notice  to  produce  the  book;  he  having 
denied  having  such  book. 

7.  Same— Pbesuicftion  or  Inrookrob. 

The  presumption  of  innocence  is  not  a 
matter  of  evidence,  and  the  doubt  of  one  juror 
cannot  properly  influence  the  action  of  jurors 
who  feel  no  doubt  further  than  follows  from 
the  fact  that  it  is  the  duty  of  jurors  to  con- 
sider and  weigh  the  evidence  with  due  regard 
to  each  other^  opinions,  and  that  conviction 
can  be  had  only  upon  the  agreement  of  all  in 
the  result 

[Ed.  Note.— Fm  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminai  Lew,  |  2063.] 

8.  ABOBTION    —    LlABIUTT     OT    AlDEBS    AND 

Abettobs. 

Under  Rev.  Laws,  c.  212,  f  15,  penalizinK 
the  use  of  any  instrument  on  a  woman,  or  aid 
or  abetment  therein,  with  intent  to  procure  her 
miscarriage,  one  present  at  such  an  operation 
may  be  convicted,  if  he  aids  and  assists  in  the 
operation,  though  he  does  not  himself  handle  the 
instrument  used. 

Exceptions  and  Appeal  from  Superior 
Court  Suffolk  County;  Daniel  W.  Bond, 
Judge. 

John  Sinclair  was  convicted  of  abortion 
and  be  brings  exceptions,  and  appeals  from 
an  order  overruling  a  motion  to  qnaab.  Ex- 
ceptions sustained.    Order  afflnued. 

Clarence  W.  Rowley,  for  appellant  Mi- 
cbael  J.  Dwyer,  Asst  Dlst  Atty.,  for  tbe 
Commonwealtb. 

SHELDON,  J.  The  motion  to  quash  the 
indictment  was  rightly  overruled.  The  ques- 
tion arises  only  on  the  first  count  This 
charges,  following  closely  the  language  of 
Rev.  Lan-s,  c.  212,  {  16,  that  the  defendant, 
"with  intent  to  procure  the  miscarriage  oi 
one  Annie  M.  Russell,  did  unlawfully  use  a 
certain  Instrument"  upon  her  body.  It  is  in 
the  form  prescribed  by  Rev.  Laws,  c.  218,  t 
16.  See  the  Schedule  of  Forms,  under  Abor- 
tion, No.  2.  The  only  specific  objection  sug- 
gested is  that  It  contains  neither  a  descrip- 
tion of  the  instrument  charged  to  have  been 
used  nor  an  averment  that  It  was  unknown 
to  the  grand  Jurors.  To  this  It  Is  a  suffi- 
cient answer  to  say  that  If  the  charge  was 
not  fully,  plainly,  substantially  and  formally 
set  out,  tlie  prosecution  was  required  at  the 


request  of  the  defendant  to  file  a  statement 
of  such  particulars  as  might  be  necessary  to 
give  him  reasonable  knowledge  of  the  nature 
and  grounds  of  tbe  crime  charged.  Rev. 
Laws,  c.  218,  i  80.  This  answers  all  con- 
stitutional requirements,  and  fully  protects 
the  rights  of  the  defendant  Com.  v.  Snell. 
180  Mass.  12,  10,  75  N.  E.  75.  3  I<.  B.  A. 
(N.  S.)  1010,  and  cases  there  cited. 

The  defendant  also  moved  for  a  bill  of 
particulars  under  the  statute  last  referred  to. 
and  this  motion  was  denied.  This  action  of 
the  court  cannot  be  Justified  on  the  ground 
that  the  defendant,  having  been  tried  twice 
before  upon  this  charge,  was  already  In 
possession  of  .all  the  Information  that  tbe 
prosecution  had  In  reference  to  the  particu- 
lars for  which  he  asked.  His  rights  do  not 
depend  upon  the  question  whether  he  Is  al- 
ready in  possession  of  the  Information  for 
which  he  asks,  but  solely  upon  the  question 
whether  the  charge  would  be  otherwise  fully, 
plainly,  substantiaily  and  formally  set  out 
If  the  indictment  alone  Is  not  sufficiently  full 
to  give  to  the  defendant  bis  constitutional 
rights,  he  Is  entitled  to  a  bill  of  particnian 
as  an  absolute  right  Com.  v.  Snell,  180 
Mass.  12,  10,  75  N.  E.  75,  3  L.  R.  A.  (N.  S.) 
1010;  Com.  ▼.  Kelley,  184  Mass.  320,  323,  324. 
68  N.  E.  346.  Nor  had  the  defendant  waived 
his  right;  for  he  had  made  tbe  same  request 
before  each  of  his  previous  trials.  Tbe  fur- 
nishing of  particulars  In  such  a  case  is  a  mat- 
ter of  strict  right,  not  within  the  discretion 
of  the  court  as  it  formerly  was.  Com.  v. 
Wood,  4  Gray,  11;  Com.  t.  Giles,  1  Gray, 
466,  460.  It  bectmies  necessary  therefore  to 
determine  whether  by  this  indictment  tbe  de- 
fendant was  Informed  of  the  nature  of  tbe 
charge  against  him  with  sufficient  partlcn- 
larlty,  or.  In  other  words,  whether  the  In- 
dictment wotdd  have  been  good  before  tbe 
passage  of  Rev.  St  1800,  c.  400,  In  whidi 
case  It  will  stiU  be  good  nnder  the  pvovlsioM 
of  Rev.  Lavra,  e.  218,  I  67. 

The  complaint  is  that  the  indictment  did 
not  state  the  nature,  Idnd  and  description  of 
the  instrument  which  the  defendant  was 
charged  with  having  used,  or  the  way  and 
manner  In  which  be  was  claimed  to  have 
used  it  The  old  precedents  of  indictments 
contain  averments  of  these  matters,  or  ex- 
cuse their  absence  by  stating  that  they  wece 
unknown  to  tbe  grand  Jury.  Com.  v.  TboiuiK 
sou,  150  Mass.  56,  33  N.  B.  1111;  Com.  r. 
Coy,  157  Mass.  200,  214,  216,  32  N.  E.  4; 
Com.  y.  TIbbetts,  157  Mass.  510,  32  X.  & 
010;  Com.  T.  Follansbee,  155  Mass.  274,  29 
N.  E.  471;  Com.  v.  Corkin,  136  Mas&  429; 
Com.  T.  Brown,  121  Mass.  60;  Com.  v.  Boyn- 
ton,  116  Mass.  343;  Com.  v.  Snow,  116  Mass. 
47;  Com.  v.  Jackson,  15  Gray,  1S7;  Com.  v. 
Brown,  14  Gray,  410.  In  Com.  v.  Wood.  11 
Gray,  85.  the  instrument  was  described  only 
as  "a  certain  metallic  instrument";  but  tbe 
indictment  was  not  objected  to  on  this 
ground.  The  gist  of  the  offense  charged  Is 
tlie  use  of  an  instrument  with  the  spec'ifli-  in- 
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tent  stated;  but  tbe  description  of  the  In- 
Btrument  ftnd  the  mode  of  Its  use  are  material 
to  describe  and  Identify  the  charge.  It  Is 
true  that  an  indictment  for  mallclonsly  ad- 
vising or  procuring  a  woman  to  take  any 
medicine  with  intAit  to  procure  her  miscar- 
riage need  not  allege  what  the  medicine  was 
or  whether  It  was  such  as  wonid  tend  to 
produce  the  efCect  Intended.  Com.  v.  Morri- 
son, 18  Gray,  224.  Similar  decisions  bare 
been  made  in  other  states.  The  tinestlon  Is 
whether  the  defendant  administered  or  pre- 
scribed anyttiing  to  the  woman  with  the 
criminal  Intent  cbatged,  and  tbe  name  of 
tbe  medicine  need  be  neither  averred  nor 
proved.  Cartes  v.  States  2  Ind.  618:>  State  ▼. 
Mootiiart,  100  Iowa,  ISO,  80  N.  W.  301; 
State  V.  Crews,  128  N.  C.  081,  88  N.  B.  293; 
State  V.  Vawter,  7  Bla<*f.  (Ind.)  592;  State 
V.  Van  Houten,  87  Ho.  867;  State  v.  Beed, 
46  Ark.  833:  Dotgherty  v.  People,  1  Colo. 
514;  Watson  v.  State,  9  Tex.  App.  287; 
Cave  V.  State,  88  Tex.  Cr.  R.  885,  2&,  S.  W. 
503;  Bex  v.  Phillips,  S  Campb.  73;  Bishop 
on  Statutory  Crimes,  |  768.  Tbe  adminfS' 
tertng  or  advising  of  drugs  or  the  use  of  any 
Instrument  or  other  means  with  the  prohib- 
ited intent  are  Coupled  together  In  onr  pres- 
ent statute  (Rev.  Laws,  c.  212,  §  15);  and  It 
Is  said  to  be  difficult  to  see  why  greater 
strictness  should  be  reciuired  In  tbe  one  case 
than  in  the. other.  This  has  been  Intimated 
in  some  cases.  But  there  Is  a  manifest  dif- 
ference between  the  giving  or  advising  of 
medicine  for  the  purpose  of  procuring  a  mis- 
carriage and  the  use  of  an  Instrument  for 
tiie  same  purpose.  Tbe  fbrmer  perlsbes  In 
the  using;  Its  name.  Its  composition  and  Its 
pot^icy  to  bring  about  tbe  effect  Intended  are 
all  immaterial.  Not  only  is  tbe  latter  capa- 
ble of  Identification  and  description  but  its 
character  and  the  nrade  of  Its  use  ordinarily 
are  tbe  best  evidence  of  the  effect  Intended 
to  be  produced.  Accordingly  the  name  or 
description  of  the  instrument  and  the^  manner 
of  its  use  generally  will  be  essential  to  a  com- 
plete description  of  the  offense  charged.  The 
grand  jmry  was  required  to  state  tbe  means 
used  to  bring  about  the  abortion,  with  as 
much  certainty  as  the  nature  of  the  evidence 
before  them  would  wArrant.  Com.  v.  Noble, 
168  Mass.  18,  15, 16,  42  N.  B.  828.  This  par- 
ticularity of  allegation  will  be  prima  fade 
of  material  service  to  the  person  indicted 
In  enabling  him  to  understand  the  charge  and 
to  pr^are  bis  defense.  Com,  v.  Robertson, 
162  Mass.  90,  96,  38  N.  E.  25;  Com.  v.  Cody, 
166  Mass.  183,  42  N.  E.  575.  Such  averments 
are  necessary  at  common  law,  unless  excused 
by  an  avermeut  that  the  particulars  are  un- 
linown  to  tbe  grand  jury.  See  beside  the 
cases  already  cited,  State  v.  Qulnn,  2  Penn. 
(Del)  330,  43  Atl.  544;  Smartt  v.  State,  112 
Tenn.  539,  80  S.  W.  580;  State  v.  Smith,  32 
Me.  360,  54  Am.  Dec.  578;  Howard  v.  Peo- 
ple, 185  III.  552,  67  N.  E.  441;  Cochran  v. 
People,  175  111.  28,  61  N.  E.  845. 
Accordingly  we  are  of  opinion  that  the  in- 
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dlctment  did  not  set  ont  the  charge  against 
the  defendant  with  sufficient  fullness  to  de- 
prive him  of  the  rig}it  to  require  a  bill  of 
particulars,  and  that  his  motion  for  such 
a'  bill  should  have  been  allowed;  and  this 
right  having  been  doiled  to  him,  he  Is  en- 
titled to  a  new  trial. 

We  proceed  to  consider  those  questions 
which  seem  likely  to  be  presented  at  an- 
other trial. 

The  prosecution  was  allowed,  against  the 
defendant's  exertion,  to  put  In  evidence  of 
the  statements  made  by  Annie  M.  tlussell  to 
the  physicians  who  were  attending  her  that 
She  bad  been  operated  upon  to  get  rid  of 
her  pregnancy  and  that  this  had  been  fol- 
lowed by  a  miscarriage.  These  were  not  dy- 
ing declarations,  and  were  not  admitted  as 
such.  They  were  testified  to  by  the  physi- 
cians In  connection  with  their  opinion  as 
to  what  she  was  suffering  from  when  they 
visited  her  after  the  alleged  operation,  and 
as  a  part  of  the  reasons  of  their  opinions, 
together  with  the  statements  which  she  made 
to  them  as  her  symptoms,  sensations  and  suf- 
ferings. It  Is  the  general  rule  that  a  party 
cannot  prove  Incompetent  facts  under  the 
guise  of  fortifying  the  opinions  of  his  wit- 
ness. Pelrson  v.  Boston  Elevated  Ry.,  191 
Mass.  223,  233,  234,  77  N.  E.  769;  Com.  v. 
Tucker,  189  Mass.  457,  479,  76  N.  B.  127; 
Com.  V.  Leach,  156  Mass.  99,  101,  30  N.  B. 
163;  Hunt  v.  Boston,  162  Mass.  168,  25  N. 
B.  82:  But  the  statements  to  a  physician 
of  one's  bodily  ailments  and  symptoms,  made 
for  the  purpose  of  enatrilng  him  to  give  prop- 
er medical  advice  and  treatment  by  forming 
an  opinion  as  to'  the  cause  of  such  ailments 
or  symptoms,  may  be  testlfled  to  by  tbe 
physicians  in  connection  with  testimony  of 
the  opinion  which  he  formed  partly  upon 
such  statements.  Barber  v.  Merriam,  11  Al- 
len, 322;  Fleming  v.  Springfield,  154  Mass. 
520,  28  N.  E.  910,  26  Am.  St  R^.  288;  Cron- 
in  V.  Fltchburg  Street  By.,  181  ilass.  202, 
63  N.  E.  335,  92  Am.  St  Rep.  40a  And  it 
Is  argued  by  the  commonwealth  that  the 
statemoits  In  question  under  tbe  circum- 
stances of  this  case  and  considered  with  ref- 
erence to  the  rest  of  the  testimony,  come 
within  this  rule.  The  claim  Is  that  her 
statement  that  she  had  been  operated  upon 
to  produce  a  miscarriage  was  one  of  tbe 
facts  upon  which  the  physicians  formed  their 
opinion;  that  such  an  operation,  with  its  at- 
tendant circumstances  and  consequences, 
well  may  be  found  to  be  one  of  the  chief 
producing  causes  of  subsequent  suffering  and 
disease;  and  that  the  statement  of  it  may  be 
a  summing  up  of  tbe  result  of  many  physical 
causes  and  effects  which  scarcely  could  be 
stated  by  an  unskilled  woman.  But  this 
argument  was  fully  considered  in  Roosa  v. 
Boston  Loan  Co.,  132  Mass.  439;  and  under 
the  rule  there  laid  down  the  exception  to  the 
admission  of  this  evidence  must  be  sustained. 

Tile  witnesses  Leen,  Lyons  and  Packard 
were  sufficiently  qualified  as  experts;    and 
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their  testimony  as  to  their  opinions  was  com- 
petent Tbelr  opinions  as  to  the  kind  of  In- 
strument and  the  mode  of  using  it  which 
would  produce  the  condition  tbey  found  were 
properly  admitted.  Com.  v.  Lynes,  142  Mass. 
577.  8  N.  E.  408,  56  Am.  Rep.  709;  Com.  v. 
Piper,  120  Mass.  185, 189,  190.  It  did  not  ap- 
pear when  this  testimony  was  admitted  that 
there  was  any  dispute  as  to  the  condition  of 
Russell's  womb;  and  the  form  of  the  qaes- 
tlon  pat  to  the  witnesses  was  allowable. 

The  testimony  of  Mrs.  Phillips  was  admit- 
ted rightly.  The  Jury  might  find  that  the 
defendant  In  the  statements  to  which  she  tes- 
tified referred  to  bis  connection  with  this 
charge.  Com.  v.  Hartford  (Mass.)  79  N.  E. 
784.  And  erldenee  that  he  wished  to  borrow 
money  for  the  purpose  of  going  away  might 
have  some  bearing  upon  his  guilt  or  Inno- 
cence. This  last  matter  was.  not  carried  fur- 
ther, and  so  became  Immaterial;  but  we  can- 
not say  that  It  was  incompetent  when  admit- 
ted. Com.  ▼.  Bond,  188  Mass.  91,  74  N. 
B.  293. 

Testimony  of  the  defendant's  statement  to 
Merchant  was  competent  Viewed  in  connec- 
tion with  the  rest  of  the  eyldence,  It  bad 
some  tendency  to  incriminate  the  defendant 
by  showing  that  he  was  attempting  to  con- 
ceal by  false  statements  what  he  had  to  do 
with  Russell.  And  evidence  that  the  slip 
<t>f  paper  bearing  the  defendant's  name  was 
in  her  possession  immediately  before  and  aft- 
er the  alleged  operation  was  competent  un- 
der the  circumstances  of  this  case. 

There  was  no  error  in  the  court's  admit- 
ting eyldence  of  the  account  book  allied 
to  have  been  kept  by  the  defendant  and  to 
have  contained,  the  name  of  Annie  Russell. 
He  denied  having  any  such  book,  and  no 
notice  to  produce  it  was  necessary.  Com. 
v.  Bishop,  165  Mass.  148,  150,  151,  42  N.  £!. 
560. 

The  requests  for  Instructions  as  to  the  pre- 
sumption of  Innocence  and  the  doctrine  of 
reasonable  doubt  were  su£9ciently  covered 
by  what  was  said  to  the  Jury.  The  presump- 
tion of  innocence  is  not  a  matter  of  evldoice; 
and  the  doubt  of  one  Juror  cannot  properly 
influence  the  action  of  Jurors  who  feel  no 
doubt,  further  than  follows  from  the  fact 
that  it  is  the  duty  of  the  Jurors  to  consider 
and  weigh  all  the  questions  that  arise  on 
the  evidence  with  due  regard  to  each  other's 
opinions,  and  that  conviction  can  be  bad 
only  upon  the  agreement  of  all  In  that  re- 
sult. See  the  discussion  In  4  Wigmore  on 
Evidence,  i  2511,  and  cases  there  cited;  State 
V.  Kennedy,  154  Mo.  268,  287.  55  S.  W.  293, 
et  seq.;  Morehead  v.  State,  34  Ohio  Bt  212, 
217;  Stevens  v.  Com.,  45  S.  W.  76,  77,  20 
Ky.  Law  Rep.  48;  Com.  v.  Costley,  118 
Mass.  1,  24;  Com.  v.  Leach,  160  Mass.  542, 
546,  547,  551,  36  N.  E.  471.  The  defendant 
had  no  ground  of  complaint;  his  rights  were 
fully  guarded. 

The  seventh  and  eighth  requests  are  made 
immaterial  by  our  decision  that  the  state- 


ments of  Russell  referred  to  tn  them  were 
not  competent  to  be  proved. 

The  court  ruled  that  the  defendant  could 
be  convicted,  even  though  It  was  not  shown 
that  be  himself  handled  the  instrument  thai 
was  used.  If,  he  was  present  aiding  and  as- 
sisting in  the  operation  for  the  purpose  of 
procuring  a  miscarriage  and  any  one  else 
was  using  the  Instrument  for  that  purpose. 
It  is  not  denied  that  the  ordinary  rule  la, 
as  stated  by  the  Judge,  that  where  several 
persons  are  present  acting  togetbo'  and  in 
concert  for  the  purpose  of  committing  a 
crimen  <me  doing  one  part  and  the  others 
doing  some  other  parts  towards  the  commis- 
sion of  the  crime,  each  is  responsible  not 
only  for  what  he  did  himsdf,  but  for  what 
each  of  the  others  did  for  the  accomplish- 
ment of  the  common  purpose.  Com.  v. 
Knapp,  9  Pick.  496,  618,  517.  20  Am.  Dec. 
491;  Com.  v.  Clnne,  162  Mass.  206,  214,  38 
N.  E.  435;  Kerr  on  Homicide,  i  108.  But 
it  is  contended  that  under  Rev.  Laws,  c.  212. 
f  15,  the  act  of -tildlng  or  assisting  in  the  use 
of  an  Instrument  or  other  means  with  the 
prohibited  Intent  is  made  a  different  crime 
from  the  act  of  using  the  same  instrument 
or  other  means.  It  is  true  that  in  statutory 
offenses,  where  the  plain  intent  of  the  stat- 
ute is  to  inflict  punishment  only  on  the  per- 
son actually  committing  the  offense,  others 
cannot  be  brought  within  its  provisions  as 
principals  upon  proof  merely  that  they  were 
alders  and  abettors.  Lord  Mansfield,  C.  J.. 
In  Rex  V.  Royce,  4  Burr.  2073,  2076;  Com. 
T.  Garter,  94  Ky.  627.  528,  23  S.  W.  344;  Frey 
T.  Com.,  83  Kj.  190.  But  the  plain  intent 
of  the  statute  in  question  is  to  apply  the 
same  penalty  to  all  participators  In  the  of- 
fense; the  language  employed  is  apt  for  that 
purpose;  and  the  reference  to  those  who  aid 
or  assist  in  the  crime,  so  far  as  it  refers  to 
persons  who  are  present  and  participate  in 
its  commission  by  aiding  or  assisting  therein, 
is  merely  in  affirmance  of  the  role  of  the 
common  law. 

We  find  nothing  In  any  of  the  other  excep- 
tions which  calls  for  special  mention.  None 
of  them  are  tenable. 

Order  overruling  motion  to  qnaflb  affirmed. 

Exceptions  sustained. 

(195  Uass.  IS?) 
PURINTON  et  al.  v.  JAMROCK. 
(Supreme  Judicial  Court  of  Massachusetta. 
Franklin.    April  2.  1907.) 

1.  Adoption— Admissibilitt  of  Evidkrci. 

On  appeal  by  a  mother  from  the  probate 
court's  allowance  of  a  petition  for  the  adoption 
of  her  illegitimate  child  by  others,  the  mother 
daimin);  the  riKht  to  rear  the  child  In  one 
reliKious  faith,  while  the  adopted  parents  ad- 
hered to  another,  a  resolution  of  the  State 
Board  of  Charity  as  to  the  constitutional  ri^t 
of  ever;  citizen  and  his  family,  while  any  of 
them  may  be  under  the  wardship  of  the  state, 
to  be  instructed  in  tbeir  own  religion,  wa< 
immaterial,  and  inadmissible  to  show  that  the 
board  refused  to  consent  to  the  adoption,  since 
no  such  consent  was  required. 
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2.  Same— CottsTBTTcnoif  of  Statutes. 

Statutes  rdatinK  to  adoption  are  in  altera- 
tion of  the  common  law,  and  most  be  strictly 
followed  in  all  essential  particaiara. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adoption,  {  1.] 

3.  Cave— AvEBMERT  or  Illeoitivact. 

A  petition  for  the  adoption  of  a  child,  al- 
leged to  be  the  "child  of  J.,  a  single  woman," 
was  not  an  express  averment  of  illegitimacy, 
within  Bev.  Laws,  c  154.  {  2,  St.  1902,  p. 
482.  c.  544.  §  22.  and  St  1904.  p.  252,  c 
S02,  prohibiting  such  averments  upon  the  record 
In  aaoption  proceedings ;  and  hence  the  petition 
was  not  bad,  and  did  not  avoid  the  proceeding. 

4.  Appeal  —  Review  —  Findings  —  Con- 
clusiveness—Exceptions. 

Where  a  mother  brings  exceptions,  without 
any  appeal  from  a  decree  affirming  the  probate 
coart's  allowance  of  the  adoption  of  her  child, 
a  finding  that  the  mother,  for  more  than  two 
years  continuously  prior  to  the  petition  for 
adoption,  suffered  the  child  to  be  supported  by 
the  commonwealth  as  a  pauper,  must  stand, 
nnlesa  on  the  evidence  it  was  erroneous  as  a 
matter  of  law. 

8.  Adoption  —  Apfeai.  —  Fihdinqs  —  Sci- 
nciENCY  op  Evidence. 

Where  a  child  was  committed  to  the  cus- 
tody of  the  State  Board  of  Charity,  and  sup- 
ported by  the  commonwealth,  and  the  mother 
made  only  a  few  cursory  inquiries,  the  last  of 
which  was  much  more  than  two  years  before 
the  petition  for  adoption,  and  she  did  not  ap- 
pear to  have  made  opposition  to  the  adjudica- 
tion of  commitment,  though  notified  of  the 
proceedinfc,  a  finding  that  she  "suffered"  hen* 
child  to  be  supported  as  a  pauper  by  ^he  com- 
monwealth for  more  than  two  years  continu- 
ously prior  to  the  petition  was  warranted. 

6.  Bastabds— Rights  or  Motuebs. 

The  mother  of  an  illegitimate  child  has 
all  the  rights  of  other  parents. 

FEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.   6,   Bastards,   {}   19.  20.1 

7.  Adoption— Bkugion—Poliot  op  Comkon- 

WKALTH. 

Though  it  is  the  commonwealth's  policy  to 
secure  to  children  of  tender  years  under  its 
control  the  right  to  be  reared,  where  reason- 
ably practicable,  in  the  religion  of  their  parents, 
the  infant's  welfare  must  first  of  all  be  re- 
garded, and  where  it  appears  that  a  child's 
interest  ia  greatly  promoted  by  adoption  the 
courts  will  not  interfere,  where  the  adopted 
parents  adhered  to  one  religious  faith  and  the 
parent  desires  to  rear  the  child  in  another. 

8.  Same— CoNSTiTUTioNALiTT   OP   Statute. 

Rev.  Laws,  c  154,  §  3,  authorizing  the 
adoption  of  children  without  the  consent  of 
their  parents,  where  the  child  has  been  suffered 
to  be  supported  by  the  pnblic  as  a  pauper,  etc., 
is  constitutional. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1.  Adoption,  {S  2,  a] 

9.  Pabbnt  and  Child— Rights  op  Pabents. 

Parents  have  no  inherent  property  right  in 
their  minor  children  of  which  they  can  in  no 
way  be  deprived  without  their  consent,  and 
though  they  are  the  natural  guardians  of  their 
children,  and  entitled  to  their  custody,  with  the 
right  to  appropriate  their  earnings,  and  may 
recover  damages  for  any  interference  with 
their  rights  by  a  wrongdoer,  this  right  is  not  an 
absolute  and  uncontrollable  one,  and  will  not 
be  enforced  to  the  detriment  or  destruction  of 
the  happiness  and  well-being  of  the  child. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37.  Parent  and  Child,  it  13,  lft-24.] 

Exceptions  from  Supreme  Judicial  Court, 
Franklin    County. 
The  petition  of  Jesse  M.  Purlnton  and  an- 


other to  the  probate  court  tor  the  adoption  of 
a  child  was  allowed,  and  Mary  Jamrock,  the 
child's  mother,  appealed  to  the  Supreme  Ju- 
dicial Court  From  a  decree  affirming  the  de- 
cree of  the  probate  court,  she  brings  excep- 
tions.   Eizceptlons  overruled. 

The  resolution  of  the  State  Board  of  Char- 
ity, mentioned  in  the  first' paragraph  of  the 
opinion,  recited  that  it  had  always  been  the 
desire  of  the  members  of  the  board  to  recog- 
nize, in  the  broadest  spirit,  the  constitutional 
right  of  each  citizen  of  the  commonwealth  to 
worship  God  in  the  manner  most  conformable 
to  the  dictates  of  bis  own  conscience,  and  to 
encourage  and  approve  the  right  of  parents 
whose  children  are  under  the  care  and  con- 
trol of  the  state  to  claim  that  such  children 
are  also  entitled  to  the  practice,  exercise, 
and  observance  of  the  religious  profession  and 
sentiments  of  their  parents,  without  molesta- 
tion, hindrance,  or  Interference  of  any  kind, 
and  that  the  members  of  the  board  hold  ''un- 
reservedly and  unalterably  to  the  constitu- 
tional right  of  every  citizen  and  his  family, 
while  they  or  any  of  them  may  be  under  the 
control  or  wardship  of  the  state  by  any  pro- 
cess of  law,  and  under  the  supervision  of  this 
board,  to  lie  at  liberty,  •  •  •  subject  to 
reasonable  regulations,  to  have  the  consola- 
tion of  instruction  in  their  religion  and  to 
worship  God  according  to  the  dictates  of  their 
own  conscience." 

Frederick  L.  Greene,  for  petitioners.  Moor- 
fleld  Storey,  M.  J.  Sughrue,  and  H.  S.  Davis, 
for  respondent 

SHELDON,  J.  We  think  It  manifest  that 
the  ruling  by  which  the  resolution  passed  by 
the  State  Board  of  Charity  on  March  18, 1904, 
was  excluded  was  correct  Indeed,  there 
has  been  no  direct  argument  to  the  contrary, 
although,  as  this  exception  is  referred  to  In 
the  opening  statement  of  the  respondent's 
brief,  we  have  not  felt  at  liberty  to  treat  it 
as  waived.  The  view  of  the  members  of  the 
board,  stated  in  that  resolution,  however  com- 
mendable in  themselves  were  not  material  to 
any  Issues  involved  in  the  hearing.  It  was 
the  duty  of  the  court  itself  to  pass  upon  all 
disputed  questions  of  law  and  of  fact  Brun- 
elle  v.  Lowell  Electric  Light  Corp.  (Middlesex, 
Feb.  28,  1907)  80  N.  E.  46S.  Nor  could  this 
resolution  be  received  to  show  that  the  board 
refused  to  consent  to  the  adoption  prayed 
for.  No  such  consent  was  required  by  the 
statute.  Rev.  Laws,  c.  154,  H  2,  3.  And  the 
board  had  appeared  in  the  probate  court  by 
the  Attorney  General  and  neither  consented 
nor  objected  to  the  adoption.  For  the  same 
reasons  the  effect  of  the  vote  of  the  board  re- 
lating to  the  removal  of  Kate  Jamrock  from 
the  family  of  the  petitioners  was  properly 
limited.  And  it  follows  that  the  sixth  re- 
quest for  rulings  was  rightly  refused. 

Statutes  relating  to  adoption  are  in  altera- 
tion of  the  common  law  and  must  be  strictly, 
followed  In  all  essential  particulars.    Foster 
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y.  Watertman,  124  Uass.  692,  594,  595.  John- 
son T.  Terry,  34  Conn.  259;  Watts  t.  Dnall, 
184  111.  86,  56  N.  E.  303,  75  Am.  St  Rep.  141; 
Sarazin  t.  Union  Batlroad,  153  Mo.  479,  55  S. 
W.  92;  Forgeson  t.  Jones,  17  Or.  204,  20 
Pac.  842,  3  L.  R.  A.  620,  11  Am.  St  Rep.  808; 
Ex  parte  Clark,  87  Cal.  638,  25  Pac.  967. 
The  child  whose  adoption  Is  sought  Is  Illegiti- 
mate. It  Is  provided  by  our  statute  that  "Il- 
legitimacy shall  In  no  case  be  expressly  aver- 
red npon  the  record."  Kev.  Laws,  c.  154,  g  2 ; 
St  1902,  p.  482,  c.  644,  g  22;  St  1904,  p.  262, 
c.  802.  This  petition  describes  the  child  as 
the  "child  of  Mary  Jamrock,  a  single  wo- 
man." The  respondent  contends  that  this  Is 
an  express  averment  of  Illegitimacy  within 
the  meaning  of  the  statute,  and  that  this  vio- 
lation of  the  statute  makes  the  petition  in- 
cnrably  bad  and  avoids  the  whole  proceed- 
ing; that  the  defect  is  like  that  which  was 
considered  in  McDonald  v.  Green,  176  Mass. 
118,  57  N.  B.  211,  and  accordingly  that  no 
valid  decree  of  adoption  conld  be  made. 

Assuming  that  this  contention  is  open  to 
the  respondent  upon  these  exceptions.  In  our 
opinion  it  cannot  be  sustained.  The  present 
statute  Is  a  substitute  for  the  original  pro- 
vision of  Rev.  Lews,  c.  154,  g  2,  that  the  fact 
of  Illegitimacy  should  in  no  case  appear  upon 
the  record.  This  change  of  language  must 
be  presumed  to  have  been  made  advisedly. 
There  is  a  plain  distinction  between  forbid- 
ding a  fact  to  appear  upon  the  record  by  in- 
ference or  otherwise,  and  forbidding  the 
pleader  from  making  an  express  averment  of 
that  fact  If  the  statute  had  required  an  ex- 
press averment  of  illegitimacy  to  be  made,  an 
Inferential  averment  like  that  in  question 
would  not  have  been  sufficient  at  common 
law.  Atwood  V.  Caswell,  19  Pick.  493;  Salt 
Lake  City  National  Bank  v.  Hendrickson,  40 
N.  J.  Law,  52,  56;  Mower  v.  Burdick,  4  Mc- 
Lean (N.  S.)  7,  Fed.  Cas.  No.  9890;  Wad- 
hams  V.  Swan,  109  111.  46.  It  is  at  most  an 
Inferential  statement  only,  not  such  an  ex- 
press averment  as  the  statute  forbids.  Nor, 
if  this  were  otherwise,  should  such  a  defect 
deprive  the  court  of  Its  jurisdiction  or  make 
further  proceedings  upon  the  petition  im- 
possible. The  probate  court  might  if  it  chose 
order  the  words  "single  woman"  to  be  strick- 
en out  of  the  petition.  In  the  authority  over 
the  making  up  of  the  record  given  to  it  by 
Rev.  Laws,  c.  162,  g  35,  it  might  prevent  the 
final  recording  of  any  such  averment  It  is 
not  every  minor  error  that  can  deprive  the 
court  of  Jurisdiction.  Sewall  v.  Roberts,  115 
Mass.  262 ;  In  re  Edds,  137  Mass.  346.  The 
very  statute  which  makes  this  prohibition 
provides  for  obtaining  the  consent  "of  the 
mother  only  If  the  child  is  illegitimate,"  and 
thus  seems  to  contemplate  some  reference  to 
that  fact  It  may  have  been  for  this  reason 
that  only  the  express  averment  of  illegitimacy 
was  forbidden. 

The  first  request  rightly  was  refused,  upon 
the  finding  that  the  mother,  for  more  than 
two  years  continuously  prior  to  this  petition. 


had  soffered  her  child  to  b«  supported  as  a 
pauper  by  the  Commonwealth.  Rev.  Laws, 
c  164,  g  8.  Unlees  <m  the  evidence  this  find- 
ing was  erroneous  as  a  matter  of  law,  it  must 
stand;  for  the  case  comes  before  us  only  on 
exceptions,  without  any  appeaL  It  is  not 
claimed  that  the  child  was  not  supported  aa 
a  pauper.  Opinion  of  the  Justices,  11  Pick. 
638.  The  respondent's  contention  Is  that  this 
finding  was  erroneous,  because  the  proceed- 
ings by  which  the  child  was  committed  to  the 
custody  of  the  State  Board  of  Charity  and 
supported  by  the  commonwealth  were  ad- 
versary to  her,  that  she  was  unable  to  resist 
them,  that  she  did  not  acquiesce  In  them, 
and  accordingly  that  ^e  cannot  properly  be 
said  to  have  "suffered"  her  child  to  be  sup- 
ported by  the  commonwealth.  She  contends 
that  the  word  "suffer"  implies  not  merely 
nonresistance  to  that  which  is  done,  but  also 
an  an>roval  of  or  at  least  an  acquiescence  in 
it  with  an  ability  to  prevent  it;  and  that 
She  cannot  be  said  to  have  suffered  her  child 
to  be  so  supported  unless  she  either  approved 
of  this  result  or  failed  to  make  reasonable 
efforts  to  prevent  it  To  show  that  this  is 
the  meaning  to  be  put  upon  the  word  "eaSei" 
she  cites,  among  other  cases,  Hobson  v.  Mid- 
dleton,  6  Bam.  &  Cress.  295;  Bosley  t. 
Da  vies,  1  Q.  B.  D.  84;  Gregory  v.  United 
States,  17  Blatchf.  (U.  8.)  325,  Fed.  Gas.  No. 
5,803;  Selleck  v.  Selleck,  19  Conn.  501 ;  Rob- 
ertson V.  Ongley  Electric  Co.,  82  Hun  (N.  T.) 
585,  31  N.  Y.  Snpp.  605;  Commonwealth  v. 
Fourteen  Hogs,  10  Berg.  &  R.  (Pa.)  393 ;  Col- 
llnsvllle  V.  Scanland,  58  IlL  221.  But  If  we 
assume  without  deciding  that  this  Is  the 
meaning  of  the  word  "suffer"  as  used  In  this 
statute,  as  it  seems  to  have  been  assumed  at 
the  hearing,  yet  the  facta  found  and  the  tes- 
timony are  ample  to  show  that  she  did  so  ac- 
quiesce In  the  support  of  her  child  as  a  pau- 
per. She  had  made  only  a  few  cursory  in- 
quiries, the  latest  of  which  was  much  more 
than  two  years  before  the  flliug  of  the  peti- 
tion. She  does  not  appear  to  have  made  any 
opposition  to  the  adjudication  by  which  the 
child  was  taken  from  her,  although  notified 
of  the  proceedlnga  She  took  no  appeal  from 
that  judgment.  She  never  has  sought  to  re- 
gain the  custody  of  her  child  by  application  to 
the  State  Board  of  Charity  under  St  1903,  p. 
291,  c.  834,  g  a  In  re  Wares,  Petitioner,  161 
Mass.  70,  36  N.  B.  586.  The  very  complatait 
upon  which  the  adjudication  was  made  char- 
ges, not  the  poverty  of  the  mother,  bat  hs 
"neglect  crime,  drunkenness,  or  other  vice." 
It  rested  upon  what  must  now  be  taken  to 
have  been  her  voluntary  acts  and  omissions. 
On  all  the  evidence,  we  are  sallsfled  that  the 
finding  made  was  fully  warranted. 

The  other  requests  for  rulings  seem  to  ns 
to  have  been  disposed  of  hy  the  findings.  It 
It  nndoubtedly  the  general  poU<7  of  the  com- 
monwealth to  secure  to  those  of  Its  wards 
who  are  children  of  tender  years  the  rl^t 
to  be  brought  up,  where  this  is  reasonably 
practicable,  on  the  religion  of  their  parents. 


Digitized  by 


Google 


M«S8.) 


FUEINTON  T.  JAMEOCK. 


805 


St.  1005,  p.  411,  c  464,  f  1.  But  It  Is  the 
right  ot  the  children  that  Is  protected  by 
this  statute.  The  rights  of  the  parents  are 
still  regulated  by  the  same  principles  as 
before.  The  mother  of  an  Illegitimate  child 
has  doubtless  all  the  rights  of  other  parents. 
Wright  V.  Wright,  2  Mass.  109;  Bamado  t. 
McHugb  [1891]  A.  G.  388;  Reglna  T.  Natfh, 
10  Q.  B.  D.  454;  Rex  v.  New,  20  T.  L.  R. 
583 ;  Kerrigan  v.  Hall,  4  Fraser  (Ct  of  Sess.) 
10.  But  in  such  a  case  as  this  it  is  not  the 
rights  of  the  parent  that  are  chiefly  to  be 
considered.  The  flist  and  paramount  duty 
Is  to  consult  tte  welfare  of  the  child.  The 
wishes  of  the  parent  as  to  the  religious 
education  and  surroundings  of  the  child  are 
entitled  to  weight;  If  there  is  nothing  to  put 
In  the  balance  against  them,  ordinarily  tb^ 
will  be  declslye.  I/)  however,  those  wishes 
cannot  be  carried  into  efFect  without  sacrifi- 
cing what  the  court  sees  to  be  for  the  wel- 
fare of  the  child,  they  must  so  far  be  dis- 
regarded. The  court  will  not  Itself  prefer 
one  church  to  another,  but  will  act  without 
bias  for  the  welfare  of  the  child  under  the 
circumstances  of  each  case.  This  is  the  fair 
consensus  of  judicial  opinion,  although  a 
difference  of  circumstances  has  caused  the 
use  oit  different  expressions  and  the  reaching 
of  different  results  in  the  different  cases. 
As  was  said  In  substance  In  V.  v.  F.  [1902] 
1  Ch.  688,  the  parents'  religion  is  prima  facie 
the  infant's  religion,  and  the  Infant  should 
be  brought  up  In  that  religion  and  protected 
against  disturbing  Influences  from  persons 
of  a  different  religious  faith ;  but  the  Infant's 
welfare  must  be  first  of  all  regarded  and  Its 
requirements  must  be  treated  as  paramount. 
See'  Stoneton  t.  Stoneton,  8  De  G.,  M.  &  O. 
760;  Davis  v.  Davis,  10  W.  Rep.  245;  In  re 
Nevln  [1882]  2  Ch.  249;  McOrath  v.  Mc- 
Grath  [1892]  2  Ch.  496,  s.  c  on  appeal, 
[1893]  1  Ch.  143;  In  re  Meades,  Ir.  R.  6  Eq. 
98;  Matter  of  Jacquet,  40  N.  Y.  Misc.  Rep. 
575.  82  N.  Y.  Supp.  98C;  Matter  of  De  Mar- 
cellin,  24  Hun  (N,  Y.)  207 ;  Matter  of  Turner, 
19  N.  J.  Eq.  433.  Cases  like  Queen  v.  Wil- 
liams, 58  t.  J.  N.  S.  Q.  B.  176,  Queen  v. 
Barnado,  58  L.  J.  N.  S.  Q.  B.  522,  and  Queen 
v.  Clarke,  7  E.  &  B.  186,  In  which  the  re- 
turn of  a  child  to  a  parent  who  had  lost  no 
right  was  opposed  by  reason  of  a  difference 
In  religious  belief,  have  no  application  here. 
GThis  child  had  been  for  over  four  years  in 
the  family  ,  of  the  petitioners ;  they  were 
found  to  be  suitable  persons  to  have  her  cus- 
tody and  education;  a  strong  affection  bad 
grown  up  between  her  and  them;  her  Inter- 
est will  be  greatly  promoted  by  the  adoption. 
Under  these  circumstances  the  second,  third 
and  fifth  requests  were  rightly  refused. 

Nor  could  the  fourth  request  have  been 
given.  We  do  not  regard  the  constitution- 
ality of  the  provisions  of  Rev.  Laws,  c.  154 
S  3,  as  to  adoption,  as  now  open  to  question. 
This  was  assumed  In  Steams  v.  Allen,  183 
Mass.  404,  67  N.  E.  349,  97  Am.  St  Rep.  441. 
Similar  statutes  have  been  held  to  be  con- 


stitutional in  other  states.  MoMer  of  Stev- 
ens, 83  CaL  822,  23  Pac.  379,  17  Am.  St.  Rep. 
252;  State  t.  Meyer,  68  Ind.  33;  Nugent  v. 
Powell,  4  Wyo.  173,  83  Pac.  23,  20  h.  p.  A. 
199,  62  Am.  St  Rep.  17;  Van  Matre  v.  San- 
key,  148  111.  536,  36  N.  B.  628,  28  L,  B.  A. 
665,  39  Am.  St  Rep.  196.  The  decision  In 
People  V.  Gongdon,  77  Mich.  351,  43  N.  W. 
986,  turned  upon  another  question.  Nor 
have  the  parents  any  inherent  right  of  prop- 
erty In  their  minor  dilld,  of  which  they  can 
in  no  way  be  deprived  without  their  consent. 
They  are  the  natural  guardians  of  their 
child,  entitled  to  Its  custody,  with  the  right 
to  appropriate  its  eariilngs,  and  may  recover 
damages  for  any  interference  with  their 
rights  by  a  wrongdoer.  Horgan  v.  Pacific 
Mills,  168  Mass.  402,  33  N.  E.  681,  85  Am. 
St  Rep.  501.  But  this  right  Is  not  an  ab- 
solute and  uncontrollable  one.  It  will  not  be 
enforced  to  the  detriment  or  destruction  of 
the  happiness  and  well  being  of  the  child. 
See  the  strong  opinion  of  Brewer,  J.,  in 
Chapsky  v.  Wood.  28  Kan.  650,  40  Am.  Rep. 
821.  The  same  doctrine  is  laid  down  in 
Clark  V.  Bayer,  82  Ohio  St  299,  310,  30 
Am.  Rep.  003.  As  the  child  owes  allegiance 
to  the  government  of  the  country  of  Its  birth, 
so  It  Is  entitled  to  the  protection  of  that 
government  which  must  consult  Its  wel- 
fare, comfort,  and  Interests  In  regulating 
Its  custody  during  its  minority.  Merceln  v. 
People,  25  Wend.  (N.  Y.)  64,  103,  35  Am. 
Dec.  658;  United  States  v.  Green,  3  Mason, 
(U.  8.)  482,  485,  Fed.  Cas.  No.  15,256.  The 
right  Qf  the  parents  Is  not  an  absolute  right 
of  property,  but  is  in  the  nature  of  a  trust 
reposed  in  them,  and  is  subject  to  their  cor- 
relatlve  duty  to  care  for  and  protect  the 
child;  and  the  law  secures  their  right  only 
so  long  as  they  shall  discharge  their  obliga- 
tlon.  Nugent  v.  Powell,  4  Wyo.  173,  83  Pac. 
23.  20  U  R.  A.  199,  62  Am.  St  Rep.  17;  Gish- 
wller  V.  Dodez,  4  Ohio  St  615;  Ex  parte 
Grouse,  4  Whart  (Pa.)  1,  11. 

Nor  has  this  mother  been  discriminated 
against  by  reason  of  her  poverty.  It  appears 
that  she  was  employed  in  a  cotton  mill ;  and 
there  Is  nothing  to  overcome  the  presumption 
that  she  was  able  to  support  her  child.  The 
custody  of  her  child  was  taken  from  her  by 
reason  of  her  misconduct;  sue  has  acquiesced 
in  this,  and  for  several  years  has  suffered 
it  to  be  supported  as  a  pauper  by  the  Com- 
monwealth. Under  these  circumstances,  the 
statute  may  properly  provide  that  her  con- 
sent to  its  adoption  shall  not  be  necessary. 
Wellesley  v.  Wellesley,  2  BUgh,  N.  S.  124, 
129,  133;  In  re  Moore,  11  Ir.  C.  L.  L  See 
the  statutes  and  cases  cited  in  1  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  729,  and  in  1  Cyc.  922. 

Accordingly  the  fourth  request  could  not 
have  been  given. 

We  have  treated  the  questions  arising  upon 
these  exceptl<m8  as  if  the  effect  of  this  decree 
of  adoption  would  be  to  entitle  the  petition- 
ers at  once  to  the  custody  and  control  of 
the  child.    But  in  this  case  she  is  still  in  tb 
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custody  of  the  State  Board  of  Charity,  and 
apparently  will  so  remain  until  she  shall 
come  of  age  or  that  board  shall  consider  the 
object  of  the  commitment  accomplished.  St. 
1003,  p.  291,  e.  334,  §  3 ;  In  re  Wares,  Peti- 
tioner, 161  Mass.  70,  36  N.  E.  586. 
E2zceptlon8   overruled. 


(196  Mass.  124) 

ATKINS  T.  ATKINS. 

(Sapreme  .Tndicial  Conrt  of  Massachasetts. 

Suffolk,    April  2,  1907.) 

1.  MOBTOAOES  —  FOBECLOSUBE      BY      EXEBCIBE 

OF  PowEB  OF  Sale — Btatutobt  Pbovibions 

—Affidavit — Kstqfpei.. 

Under  Rev.  Laws.  c.  187.  i  15,  as  amend- 
ed by  St.  1906.  p.  182,  c.  219,  |  2,  the  office 
of  the  affidavit  required  to  be  made  by  one 
wllinK  land  under  power  of  sale  in  a  mortgage 
is  to  furnish  evidence  tliat  the  power  has  been 
duly  executed ;  and  in  a  suit  by  a  mortgagee  in 
a  mortgage  containing  such  power  of  sale  to 
compel  performance  of  the  contract  of  sale  or 
relief  by  a  rec<mveyance,  plaintiff  la  not  es- 
topped by  the  recitals  in  bis  affidavit  to  show 
the  true  condition  of  the  title. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  35,  Mortgages,  §  1090.] 

2.  Appeal— Review— FiRDiROB  or  Majbteb. 

Wbere  the  master  finds  that  upon  the  face 
of  a  deed  title  has  passed,  and  the  evidence  is 
not  reported,  this  finding,  if  sustained  by  the 
facts  which  he  states,  is  conclusive. 

fEd.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {  2869.] 

8.  Deeds— Delivery— SumciENCT. 

The  acts  of  the  grantee  showing  accept- 
ance, when  coupled  with  the  purpose  of  the 
grantor  to  treat  the  deed  as  delivered,  are  suffi- 
cient to  pass  the  title,  without  manual  deliv- 
ery of  the  instrument. 

FEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  IC,  Deeds,  §S  117-128.] 

4.  Husband    and    Wife— Conveyances—Ac- 
tions—Equity. 

Where  a  husband  sues  his  wife  on  an  exec- 
utory contract  for  the  sale  of  land  made  with 
her.  which  contract  at  common  law  is  a  mere 
nullity,  the  suit  does  not  come  within  the  ex- 
ception that  in  equity  suits  may  be  maintained 
between  husband  and  wife  relating  to  their 
rights  in  property  conveyed  by  one  to  the  other, 
and  the  fact  that  he  was  acting  in  a  representa- 
tive capacity  in  making  the  sale  creates  no  ex- 
ception. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Husband  and  Wife.  H  748-762.] 

5.  SAi<re. 

Where  a  sale  of  land  is  made  to  a  wife 
by  her  husband,  acting  as  trustee  under  a  will, 
and  the  title  conveyed  under  the  assurance  that 
she  would  pay  the  purchase  price,  upon  repudia- 
tion of  the  contract  she  ceased  to  be  a  purchaser 
for  value,  and,  having  bought  with  notice,  holds 
the  land  subject  to  the  trust,  and  the  husband 
may  maintain  a  bill  for  relief  by  a  reconveyance. 
fEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Husband  and  Wife,  8§  748-752.] 

6.  MOBTOAGES— FOBEOLOSUBE — CONVEYANCE. 

Foreclosure  proceedings  under  a  power  of 
sale  in  the  mortgage  should  not  be  set  aside 
because  the  contract  of  sale  was  invalid  and 
unenforceable,  where  the  mortgagor,  whose  debt 
was  theroby  satisfied,  is  not  a  party  to  the  ac- 
tion and  the  time  for  redemption  has  expired. 

7.  Tbust»— Disposal  of  Tbust   Pkopebty— 
Sale. 

Where  the  holder  of  the  title  to  land  as  a 
purchaser  at  a  foreclosure  sale  under  a  power  of 


sale  in  a  mortgage  to  a  trustee  onder  a  win 
reconveys  to  the  mortgagee  in  his  capacity  as 
trustee,  he  will  hold  the  land  as  a  part  of  the 
trust  estate. 

8.  Pasties   —   Defendants  —   Joihdes   — 
Gbounds  fob  Omittino. 

In  a  proceeding  to  compd  performance  of 
a  contract  of  sale  of  land  under  a  mortgage 
foreclosure,  the  objection  that  neither  the  ad- 
ministrator nor  the  heirs  of  the  immediate  pur- 
chaser at  the  sale  were  made  parties  is  ob- 
viated by  the  finding  of  the  master  that  de- 
fondant  did  not  become  bound  by  the  contract 
of  sale  nor  acquire  an  independent  title. 

9.  Cancellation  of  Instbuuxnts— Dkcbkc— 
Relief  to  Defendant. 

Where,  In  a  proceeding  by  a  trustee  for 
the  reconveyance  of  land  sold  to  defendant  on 
the  ground  of  constructive  fraud,  a  reconvey- 
ance is  ordered,  it  is  proper  to  find  that  all 
purchase  money  paid  by  defendant  should  be 
repaid  by  the  trustee. 

fEd.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  8,  Cancellation  of  Instruments,  St  11(^122.] 

10.  Save. 

Where,  in  an  equitable  proceeding  by  a 
trustee,  a  reconveyance  of  land  is  ordered  on 
the  gi-ound  of  constructive  fraud,  the  money 
expended  In  the  payment  of  taxes  by  the  de- 
fendant must  be  returned  to  her  as  a  condition 
precedent  to  the  relief  decreed. 

fEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  8,  Cancellation  of  Instruments.  I  124.] 

Appeal  from  Superior  Court,  SuffoUc 
County. 

Bill  by  Howard  Atkins  against  Martha  M- 
Atkins.  Decree  for  defendant,  and  plaintiff 
appeals.    Reversed. 

Brandels,  Dunbar  &  Nutter,  Edward  F. 
McClennen,  and  Harrison  F.  Lyman,  for  ap- 
pellant   Bert  E.  Kemp,  for  appellee. 

BRALEX,  J.  The  plaintiff  as  trustee  un- 
der the  will  of  Amasa  Harmon  held  a  mort- 
gage with  a  power  of  sale  on  the  land  describ- 
ed in  the  bill,  and  the  Interest  not  having 
been  paid,  he  not  only  took  and  held  i)eace- 
able  possession  under  Rev.  Laws,  c.  187,  S  1. 
which  had  continued  for  more  than  three 
years  prior  to  the  bringing  of  this  suit,  but 
a  foreclosure  under  the  power  followed.  In 
pursuance  of.  a  previous  arrangement  that 
the  defendant  should  buy  the  property  through 
an  intermediary,  it  was  sold  to  one  Harriet 
A.  Clark  for  a  sum  sufficient  to  cover  the 
debt  with  interest  and  the  expenses  of  sale. 
She  subsequently,  In  accordance  with  the 
agreement  conveyed  to  the  defendant,  and  the 
purchase  price  remaining  unpaid  the  bill  is 
brought  to  compel  the  performance  of  the 
contract,  or  if  this  is  refused,  then  for  al- 
ternative relief  by  a  reconveyance.  Corder 
V.  Morgan,  18  Ves.  844.  The  mortgage  con- 
tained a  further  provision,  that  the  mort- 
gagee might  purchase,  and  while  he  was  re- 
quired to  act  In  good  faith  for  the  protec- 
tion of  the  mortgagor,  and  to  see  that  bis 
Interests  were  not  sacrificed,  there  Is  no  find- 
ing by  the  master  to  whom  the  case  was  re- 
ferred, either  that  the  foreclosure  was  plan- 
ned, and  the  sale  conducted,  for  the  purpose 
of  enabling  the  wife  of  the  trustee  to  boy 
without  competition  from  other  bidders,  or 
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that  the  price  was  Inadequate.  Nor  Is  the 
plaintiff  estopped  by  the  recitals  In  the  affi- 
davit, as  the  defendant  argues,  from  showing 
the  true  condition  of  the  title.  Under  Rev. 
Laws,  c.  187,  S  15,  as  amended  by  St  1906, 
p.  182,  c.  219,  I  2,  the  office  of  the  affidavit 
is  to  fnmish  evidence  that  the  power  of  sale 
has  been  duly  executed.  This  provision  is 
only  directory,  and  the  title  vests  In  the  pur- 
chaser even  without  an  affidavit  being  made 
or  recorded.  Field  v.  Gooding,  106  Mass.  310, 
312.  If,  however.  It  Is  made  and  Bled,  these 
recitals  being  In  the  nature  of  evidence  only, 
are  not  conclusive,  and  may  be  controverted 
in  suits  concerning  the  validity  of  the  fore- 
closure. Da  Silva  v.  Turner,  166  Mass.  407, 
412,  44  N.  B.  532.  In  these  proceedings  he 
acted  under  the  power  as  the  attorney  for 
the  mortgagor,  from  whom  instead  of  from 
him  the  defendant's  title  is  derived,  even  if 
the  transfer  was  made  through  an  inter- 
mediary who  toolE  merely  a  dry  title.  Ray- 
mond V.  Commonwealth,  192  Mass.  486,  78 
N.  E.  514 ;  Brown  v.  Brown,  174  Mass.  197, 
54  N.  E.  532,  76  Am.  St  Rep.  292.  The  deed 
to  the  defoidant  who  must  be  regarded  as 
the  actual  purchaser,  has  never  been  manual- 
ly delivered  to  her,  or  recorded,  and  ordi- 
narily until  payment  the  purchaser  at  a 
mortgagee's  sale  is  not  entitled  to  a  conv^- 
ance.  But  the  master  finds  that  upon  the 
face  of  the  deeds  the  title  has  passed,  and 
she  Is  seised  in  fee.  The  evidence  not  hav- 
ing been  reported,  this  finding  being  sus- 
tained by  the  fact  which  lie  states  is  con- 
clusive, as  "It  Is  settled  that  tnanniii  delivery 
of  the  tnstrument  Is  not  required  to  work  a 
transfer,  for  acts  of  the  grantee  showing  ac- 
ceptance, when  coupled  with  the  purpose  of 
the  grantor  to  treat  the  deed  as  delivered  are 
snlflclent  to  pass  the  title."  Creeden  v.  Ma- 
boney,  193  Mass. ,  79  N.  E.  776.  The  par- 
ties, however,  are  husband  and  wife,  and  ail 
the  arrangements  for  the  sale  and  transfer 
of  the  property  were  made  by  him  acting  in 
the  two-fold  capacity  of  trustee,  and  as  her 
duly  authorized  agent.  The  provisions  of 
Rev.  Laws,  c  74,  |  1,  cl.  4,  not  having  been 
pleaded,  and  it  t>elng  conceded  that  no  action 
could  be  maintained  at  common  law  by  rea- 
son of  the  disabliity  of  coverture,  this  part 
of  the  case  is  narrowed  to  the  simple  inquiry 
whether  in  equity,  where  this  defense  Is  in- 
terposed, upon  proof  that  the  title  passed, 
the  plaintiff  can  compel  payment  of  the  pur- 
chase price.  In  Nolin  v.  Pearson,  191  Mass. 
283,  77  N.  H.  890,  4  L,  R.  A.  (N.  S.)  643,  It 
was  pointed  out  that  by  remedial  legislation 
although  a  married  woman  in  this  jurisdic-. 
tion  had  been  freed  from  nearly  all  of  the 
legal  conditi(»s  arising  from  the  doctrine  of 
the  common  law  of  the  unity  of  husband  and 
wife,  contracts,  and  suits  between  them,  were 
still  prohibited.  Rev.  Laws,  c  153,  {}  2,  6. 
By  our  decisions  it  is  settled,  that  such  con- 
tracts are  alMOlutely  void,  and  unenforceable, 
l>etween  the  spouses,  or  by  strangers  into 
whose   hands  they  may  come  by   transfer. 


Edgerly  v.  Whalan,  106  Mass.  307;  Bassett 
V.  Bassett,  112  Mass.  99 ;  Whitney  v.  Closson, 
138  Mass.  49,  51,  52 ;  Brldgman  v.  Bridgman, 
138  Mass.  58;  Kneil  v.  Egleston,  140  Mass. 
202,  4  N.  B.  573;  Bowlter  v.  Bradford,  140 
Mass.  621,  523,  5  N.  E.  480;  Silverman  v. 
Silverman,  140  Mas&  560,  562,  5  N.  E.  639; 
Chapin  V.  Chapin,  135  Mass.  393;  Roby  v. 
Phelon,  118  Mass.  541;  Woodward  v.  Bpurr, 
141  Mass.  283,  6  N.  E.  621;  BaUey  v.  Her- 
riclt,  141  Mass.  287,  note;  National  Granite 
Bank  V.  Whicher,  173  Mass.  517,  53  N.  E. 
1004,  73  Am.  St  Rep.  317 ;  National  Granite 
Bank  v.  Tyndale,  176  Mass.  647,  67  N.  B. 
1022,  61  L.  R.  A.  447 ;  National  Bank  of  the 
Republic  V.  Delano,  185  Mass.  424,  70  N.  E. 
444;  Caldwell  v.  Nash,  190  Mass.  507,  508, 
77  N.  E.  515.  This  doctrine  is  not  disputed 
by  the  plaintiff,  but  he  relies  upon  an  excep- 
tion that  In  equity,  coverture  does  not  pre- 
vent suits  between  them  relating  to  their 
rights  In  property  conveyed,  or  transferred 
by  one  q)0U8e  to  the  other,  from  being  enter- 
tained, and  suitable  relief  decreed.  Ayer  v. 
Ayer,  16  Pick.  327 ;  Scott  v.  Rand,  115  Mass. 
104 ;  Lombard  v.  Morse,  165  Mass.  136,  29  N. 
E.  205,  14  L  B.  A.  273;  Frankel  v.  Frankel, 
173  Mass.  214,  63  N.  E.  386,  73  Am.  St  Rep. 
266 ;  Cogswell  v.  Hall,  185  Mass.  455.  457,  70 
N.  E.  461 ;  Browne  v.  Bixby,  190  Mass.  69,  76 
N.E.454.  See  Price  v.  Fltzgibbon,  17  Ch.  Div. 
454.  But  this  branch  of  the  plaintiff's  case 
rests  on  the  executory  contract  made  between 
them,  which  is  a  mere  nullity,  and  not  on  the 
basis  of  recovering  property  fraudulently  ob- 
tained from  one  spouse,  by  the  other  after 
marriage,  which  In  equity  should  be  returned 
or  reconveyed,  nor  on  loans  made  to  the  hus- 
band from  the  separate  estate  of  the  wife, 
which  he  promises  to  repay.  Rev.  Laws,  c. 
153,  8  2;  Bassett  v.  Bassett  ubl  supra;  Er- 
rhigdale  v.  Rlggs,  148  111.  403,  412,  36  N.  E. 
93 ;  2  Story,  Eq.  Jar.  (13tb  Ed.)  f  1372 ;  At- 
lantic National  Bank  v.  Tavener,  130  Mass. 
407,  409;  Holmes  t.  Winchester,  133  Mass. 
140, 141 ;  Lombard  ▼.  Morse,  ubl  supra ;  Hunt 
V.  Johnson.  44  N.  X.  27,  4  Am.  Rep.  631.  The 
fact  that  he  was  acting  in  a  representative 
capacity  creates  no  exception,  for  he  was 
none  the  less  her  husband  because  he  happen- 
ed at  the  same  time  to  be  trustee  for  a  stran- 
ger. Tyler  v.  Sanborn,  128  111.  136,  144,  21 
N.  E.  193,  4  L.  R.  A.  218,  15  Am.  St  Rep. 
97.  It  Is  the  assmuptlon  after  marriage,  of 
relations  dependent  ui)on  executory  contract, 
which  it  Is  the  policy  of  our  law  to  prohibit 
and  if  she  failed  to  perform  the  verbal  con- 
tract of  purchase^  upon  a  suit  to  compel 
performance  and  recover  tbe  consideration,  it 
is  still  a  suit  between  husband  and  wife,  and 
noit  between  strangers.  Whitney  v.  Closson, 
ubl  supra.  It  was  said  without  qualification 
in  Wilson  v.  Bryant,  134  Mass.  291,  300,  that 
neither  in  law  nor  in  equity  can  a  married 
woman  enforce  a  note  held  by  her  against 
her  husband,  even  If  It  was  originally  made 
payable  to  another  person  who  transferred 
it  to  her.    So  In  Fowle  v.  Torrey,  135  Mass. 
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87,  wbere  a  married  woman  brought  a  bill 
In  equity  against  a  partnership  of  which  her 
husband  was  a  member,  to  recover  upon  a 
promissory  note  given  by  the  firm  to  her  for 
money  lent,  after  consideration  by  the  whole 
court,  it  was  held  by  a  majority  that  the 
snlt  could  not  be  maintained  even  against 
the  other  members.  These  decisions  have 
been  followed,  or  approved.  In  recent  cases. 
Bristol  County  Savings  Bank  v.  Woodward, 

137  Mass.  412,  417 ;  Franklin  County  National 
Bank  v.  First  National  Bank  of  Greenfield, 

138  Mass.  616,  528 ;  Washburn  v.  Tlsdale,  143 
Masa.  876,  878,  9  N.  B.  741 ;  Merchants'  Na- 
tional Bank  v.  Greene,  150  Mass.  317,  320,  23 
N.  E.  lOS ;  Beacon  Trust  Co.  v.  Bobbins,  173 
Mass.  261,  272,  53  N.  E.  868;  Hale  v.  Leather- 
bee,  175  Mass.  547,  668,  664,  66  N.  B.  662; 
Porter  v.  Wakefield,  146  Mass.  26,  27.  14  N. 
B.  792;  Clark  v.  Patterson,  168  Mass.  888, 
391,  33  N.  B.  689 ;  Clark  v.  Royal  Arcanum, 
176  Mass.  468,  471,  67  N.  B.  787.  The  con- 
tractual rights  of  the  husband  If  conceded 
to  be  equal,  certainly  are  no  greater,  and  this 
disability  which  attaches  to  her,  also  attaches 
to  him.  See  Butler  v.  Butler,  14  Q.  B.  D. 
831,  834.  The  plaintiff's  right  of  recovery  on 
this  ground  cannot  be  distinguished  In  prin- 
ciple from  these  cases,  for  If  he  held  the 
promissory  note  of  his  wife  for  the  balance 
due,  which  he  was  seeking  to  enforce,  they 
are  decisive  that  such  a  suit  cannot  be  main- 
tained. If  these  restrictions  of  the  common 
law  as  to  freedom  of  contract  and  suits  be- 
tween themselves  are  to  be  removed  as  they 
have  been  in  England  by  the  married  wo- 
man's property  act  of  1882  (St  46  &  46  Vict 
c.  75),  as  amended  by  the  married  woman's 
property  act  of  1893  (St  66  &  67  Vict  c.  63) 
their  removal  must  be  accomplished  by  act 
of  the  L^slature.  The  defendant's  sixth  ex- 
ception, which  relates  to  her  liability  nnder 
the  contract  must  be  sustained,  and  the  re- 
maining exceptions  taken  by  her  either  hav- 
ing been  expressly  waived,  or  not  argued,  are 
overruled. 

But  If  the  action  so  far  as  it  rests  upon 
the  contract  is  defeated,  the  master  finds  that 
the  plaintiff  Is  entitled  to  a  reconveyance, 
and  it  Is  perfectly  plain  that  unless  equi- 
table relief  In  some  form  can  be  granted,  the 
plaintiff  is  remediless.  Upon  this  question 
the  marital  relation  does  not  prevent  the 
maintenance  of  the  bill.  Lombard  v.  Morse, 
ubl  supra.  The  defendant  upon  being  re- 
lieved from  performance.  Is  still  vested  with 
title  in  the  land,  for  which  she  must  be  held 
to  have  paid  no  consideration,  and  while 
pleading  her  coverture  in  bar,  makes  no  of- 
fer if  this  defense  is  successful,  to  recouvey, 
although  It  may  be  said,  that  to  this  part  of 
the  master's  report  she  has  not  taken  an 
-  exception.  By  taking  this  position,  she  has 
In  her  possession  and  control,  property  for 
which  the  plaintiff  Is  accountable  as  trus- 
tee, and  having  gone  forward  under  a  con- 
tract, which  has  failed,  he  is  not  in  the  po- 
sition of  a  mere  volunteer,  for  originally,  the 


arrangement  that  she  should  acquire  tiUe 
by  purchase,  is  found  to  have  been  made  with 
her  sanction.    Patterson  v.  Bloomer,  36  Conn. 
64,  95  Am.  Dec.  218.    Or  If  original  authority 
were  wanting,  the  master  has  found  ratifica- 
tion  by  subsequent  conduct    Under  these 
conditions  it  would  be  contrary  to  equity, 
and  good  conscience  that  the  defendant  who 
escapes  contractual  liability  by  her  conjugal 
relationship,  also  should  be  permitted  to  re- 
tain the  land.    Newby  v.  Cox,  81  Ky.  58; 
61.    The  sale  was  made,  and  the  title  con- 
veyed under  the  assurance  that  she  would 
pay  the  purchase  price.    Upon  repudiation 
of  the  contract  she  ceased  to  be  a  purchaser 
for  value,  and  having  bought  with  notice, 
holds  the  land  subject  to  the  trust,  and  the 
plaintiff  can  maintain  this  bill  for  adequate 
tOlet.    Jones  v.  Dexter,  130  Mass.  380,  383, 
39  Am.  Rep.  469;    Otis  v.  Otis,   167  Mass. 
245,  45  N.  B.  737;   Andrews  v.  Tuttle  Smith 
Co.,  191  Mass.  461,  78  N.  B.  99;  Crooks  T.  Whit- 
ford,  40  Mich.  699,  601;  Wetmore  v.  Portw, 
92  N.  T.  76;    Leigh  v.  Macauley,  1  Tounge 
4k  C.  260,  265,  266.    The  amount  for  which 
he  sboold  be  charged  as  trustee  In  the  set- 
tlement of  his  accounts  because  of  this  trans- 
action, is  not  before  us.    See  Goodell  t.  Good- 
ell,  173  Mass.  140,  146,  53  N.  B.  276;    Hayes 
T.  Hall,  188  Mass.  510,  611,  613,  74  N.  E.  935. 
Nor  should  the  foreclosure  proceedings  be 
set  aside,  as  the  mortgagor  whose  debt  was 
thereby  satisfied  is  not  a  party,  and  the  time 
for  redemption  has  expired.    Hood  v.  Adams, 
124  Mass.  481,  483,  26  Am.  Rep.  687.    Rev. 
Laws,  c  187,  I  1.    But  as  between  the  par- 
ties it  the  defendant  who  has  not  parted 
with  the  title,  conveys  to  the  plaintiff  In 
his  representative  capacity,  be  will  hold  the 
land  as  a  part  of  the  trust  estate.    Yard  r. 
Yard,  27  N.  J.  Eq.  114;  Thompson  v.  Orabam, 
1  Paige  (N.  Y.)  384.    An  objection  which 
might  be  interposed,  that  neither  the  admin- 
istrator, nor  the  heirs  of  Clark,  have  been 
Joined,  Is  obviated  by  the  finding  of  the  mas- 
ter, that  she  never  was  connected  tritb.  or 
became  bound  by  the  contract  or  acquired 
an  Independent  title.    Story,  Bq.  PI.  (8th  Bd.) 
it  231,  281a;    Jewett  -v.  Tucker,  139  liIaBS. 
666,  2  N.  B.  680;    Crooks  ▼.  Whltford,  40 
Mich.  699;    Thomas  ▼.  Kennedy,  24  Iowa, 
403,  96  Am.  Dec.  740;   Mallow  ▼.  Hinde,  12 
Wheat  (U.  a)  193,  197,  198,  6  L.  Ed.  699. 
He  further  finds  that  the  plaintiff  has  receiv- 
ed on  account  of  the  purchase  price  by  pay- 
ment from  the  d^endant  and  by  the  appro- 
priation of  funds  In  his  possession  belonging 
to  her,  an  appreciable  sum  which  upon  a 
reconveyance  should  be  repaid.    To  this  find- 
ing the  plaintiff  excepts,  because  having  re- 
fused to  be  bound  by  the  contract  she  should 
not  be  permitted  to  recover  for  money  paid 
in  part  performance.    This  exception  mu^t 
be  ovaruled.    Invoking  the  aid  of  a  court 
of  equity  he  must  do  equity,  and  he  cannot 
have  both  land  and  money.    McMnrtin   v. 
Guller,   183   Mass.   451,  454,  67  N.   B.  35S. 
Where  a  conveyance  of  land  la  set  aside  on 
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the  groand  of  constrnctlTe  frand,  the  prevaU- 
ing  i>arty  must  restore  tbe  other  as  nearly  as 
may  be  to  the  position  In  which  be  stood  be- 
fore the  transaction.  Thomas  t.  Beals,  164 
Mass.  61,  27  N.  E.  1004;  Harding  t.  Handy, 
11  Wheat  (U.  S.)  103,  6  L.  Ed.  429;  Neb- 
lett  T.  Macfarland,  92  U.  S.  101,  23  li.  Ed. 
471.  And  the  granting  of  such  relief  can  be 
made  ccmdltlonal  upon  the  repayment  of 
money  advanced  npon  a  consideration  which 
has  failed,  with  all  other  legitimate  disburse- 
ments, which  either  hare  preserved,  or  im- 
proved the  property.  Thomas  v.  Beals,  nbi 
supra;  Harding  v.  Wheaton,  2  Mason  (TJ.  S.) 
378,  Fed.  Cas.  No.  6,061;  Neblett  v.  Mac- 
farland, ubl  snpra.  While  not  allowed  by 
the  master,  the  payment  of  the  taxes  by  the 
defendant  comes  within  this  rule,  and  they 
are  to  be  added,  making  the  total  amount,  for 
which  she  must  be  reimbursed  as  a  condi- 
tion precedent  to  the  relief  decreed.  War- 
nock  T.  Campbell,  25  N.  J.  Bq.  485. 

The  decree  of  the  Superior  Court  must  be 
reversed,  and  a  decree  with  costs  Is  to  be 
entered,  overruling  the  exceptions  of  both 
parties,  except  as  to  the  sixth  exception  of 
the  defendant,  which  Is  sustained,  and  that 
upon  tender  of  $967.47  within  such  time  as 
may  be  fixed  by  that  court,  the  defendant 
shall  by  a  sufficient  deed  release,  and  con- 
vey to  the  plaintiff  as  trustee  her  title  in  the 
premiseB.  D^  v.  Dunhun,  1  Johns.  Ob.  (N. 
T.)  1^  196. 

Ordered  accordingly. 


(US  hms.  u«) 

ISAACSON  V.  CITT.  OF  BOSTON. 

(Supreme  Judicial  Court  of  Massachnsetts.    Suf- 
folk.   April  1,  1907.) 

Mttnicifai.  Cobporations— Defective  Sidx- 
WAI.KB— Irjubieb  to  PEDE8TBIAJ<S. 

Where  iilaintiff  fell  and  was  injured  on  an 
icy  sidewalk  at  a  point  where  there  was  a  sooop- 
Bhai>ed  depression  1^  inches  deep,  starting  abont 
3%  feet  from  the  steps  of  a  building  and  ex- 
tending a  little  over  6  feet  to  the  curbstone, 
the  width  of  12  bricks^  none  of  the  bricks 
forming  the  sidewalk  being  out  of  place,  such 
depression  did  not  constitute  a  defect  for  whidi 
the  city  would  be  responsible. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  36,  Municipal  CorporaUons,  i|  1624,  1626.] 

Report  ftom  Superior  Court,  Suffolk  Coun- 
ty; Bdgar  J.  Sherman,  Judge. 

Action  by  Dora  Btfaei  Isaacson  against  the 
city  of  Boston.  A  verdict  was  directed  for 
defendant,  and  the  case  was  reported  to  the 
Supreme  jndicial  Oourt  Judgment  on  Ter- 
dlct 

Percy  W.  Carver,  for  plaintiff.  Philip 
Nichols,  for  defendant 

HAMMOND,  J.  Several  witnesses  called 
by  the  plaintiff  testified  as  to  the  condition 
of  the  sidewalk,  but  upon  an  Inquiry  by  the 
court  the  counsel  for  the  plaintiff  very 
properly  stated  In  substance  that  so  far  as 
respected  the  condition  be  should  rely  upon 


the  evldeace  of  one  Harriman  as  giving  an 
accurate  description.  Hits  witness  was  an 
experienced  civil  engineer,  and  be  testified 
from  measurements  actually  made  by  him 
in  behalf  of  the  plaintiff  shortly  after  the 
accident.  On  this  matter  Harriman  testified 
as  follows:  "I  was  taken  to  Chelsea  street 
and  on  the  north  sidewalk,  opposite  No.  152, 
my  attention  was  called  to  the  sidewalk  in 
general  to  make  an  examination  for  the  dis- 
covery of  any  defects  or  changes  in  the 
grades  or  levels,  and  exactly  In  front  of  the 
steps  there  is  a  depression  of  the  bricks,  the 
total  depression  being  about  an  Inch  and  [a] 
half  deep.  It  was  sort  of  a  scoop-shaped 
depression,  and  fell  towards  the  curbstone  as 
well  as  lengthways  on  the  sidewalk;  it  came 
in  from  each  side."  The  depression  "started, 
we  will  say,  about  one-third  of  the  sidewalk 
from  the  steps;  It  was  within  one-third  of 
the  width  of  the  sidewalk  toward  the  steps 
— \ro  will  say  about  three  and  one-half  feet 
from  the  steps — and  extended  a  little  over 
six  feet  to  the  curbstone,  end  In  width,  I 
have  a  note  here  that  it  covered  the  width 
of  twelve  bricks.  •  •  •  The  depression 
fell  within  that  space.  •  •  •  The  real 
grade  was  a  little  more  abrupt  than  what 
would  be  Implied  by  that  but  there  were 
those  bricks  that  had  been  displaced  by  the 
change  of  grade.  •  •  •  They  had  settled." 
Upon  cross-examination  he  testified  that  the 
bricks  were  there  but  "had  settled,  the  deep- 
est depression  being  an  inch  and  a  half." 
He  further  testified  that  tbe  depression  "com- 
menced at  the  edge  and  sloped  down.  *  *  • 
As  you  got  away  ftom  the  edge  bricks  It 
was  more  sudden,  as  yon  got  toward  tbe  cen- 
ter bricks;  tbe  outside  bricks  were  nearer 
the  grade  of  the  sidewalk."  He  also  testified 
that  the  twelve  bricks  were  each  four  Inches 
wide,  and  that  "the  settlement  was  very 
even;  there  was  no  real  abrupt  displace- 
ment of  the  separate  bricks."  At  the  time 
be  examined  the  sidewalk  there,  was  snow 
and  ice  upon  It  but  be  cleared  It  away  so 
that  be  could  make  measurements. 

This  condition  of  the  sidewalk  was  not 
a  defect  See  Newton  v.  Worcester,  174 
Mass.  181,  54  N.  E.  621.  The  evidence  seems 
to  Indicate  that  the  plaintiff  simply  slipped 
upon  the  ice  and  snow,  but  in  view  of  the 
conclusion  to  which  we  have  come  it  is  un- 
necessary to  consider  any  other  ground  of 
defense. 

Judgment  on  tbe  verdict 


(195  Han.   157) 

A.  J.  TOWER  CO.  T.  SOUTHERN  PAO.  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    April  2.  1907.) 

1.  Appeal  —  Exceptions  —  Waivkb  —  Fah.- 

TBE  TO  Aboce. 
Exceptions  not  argued  may  be  treated  as 
waived. 

TEd.  Note.— For  cases  in  ixrint  see  Out  Dig. 
vol.  3,  Appeal  and  Error,  H  42fi6-4261.] 


Digitized  by 


Google 


810 


80  NOBTHEASTERN  REPORTEB. 


(Mass- 


2.  Shipping  —  Cabbiaob  of  Goods  —  Bill  of 
Ladino — Loss   OF    Goods— Liability. 

Where,  in  an  action  by  a  shipper  against 
a  carrier  for  loss  of  oil  clothing  shipped  under 
a  bill  of  lading  providing  that  inflammable 
goods  might  be  transported  on  deck  and  should 
be  at  the  shipper's  risk,  the  evidence  showed 
a  custom  to  treat  oil  clothing  as  inflammable, 
and  when  carried  by  water  to  transijort  it  on 
deck,  the  carrier  was  not  liable  for  the.  loss  of 
the  goods  in  consequence  of  the  same  being 
washed   overboard. 

3.  Same— EviDENCB— Admissibilitt. 

Where,  in  an  action  by  a  shipper  against 
a  carrier  by  water  for  the  loss  of  oil  clothing 
shipped  under  a  bill  of  lading  providing  that  in- 
flammable goods  might  be  transported  on  deck 
and  should  be  at  the  shipper's  risk,  a  custom 
treating  oil  clothing  as  inflammable  was  shown, 
evidence  that  the  shipper's  oil  clothing  was  diffi- 
cult to  ignite,  and  on  ignition  did  not  burst  into 
flame,  but  only  charred,  was  properly  excluded. 

Exceptions  from  Superior  C!ourt,  Suffolk 
County;  Daniel  W.  Bond,  Judge. 

Action  by  the  A.  J.  Tower  Company 
against  the  Southern  Pacific  Company. 
There  was  a  Judgment  for  defendant,  and 
plaintiff  brings  exceptions.    Overruled. 

Kor  former  opinion,  see  69  N.  E.  348. 

Robert  F.  Herrlck,  for  plaintiff.  Reginald 
Foster,  William  D.  Turner,  and  George 
Hoague,  for  defendant 

BBALEY,  J.  The  plaintiff  having  argued 
only  the  exceptions  to  a  refusal  to  give  the 
second  request  for  instructions,  and  to  the 
exclusion  of  evidence,  the  remaining  excep- 
tions must  be  treated  as  waived. 

On  substantially  similar  evidence,  when 
this  case  was  first  before  us,  it  was  decided, 
that  there  was  testimony  for  the  considera- 
tion of  the  Jury,  of  a  well-defined,  uniform 
and  universal  custom,  to  treat  oil  clothing  as 
Inflammable,  and  when  carried  by  water, 
because  of  Its  combustible  character,  to 
transport  it  on  deck.  It  also  was  further 
held,  that  while  knowledge  of  the  custom 
by  the  plaintiff  could  be  found,  this  question 
was  one  of  fact  for  the  Jury,  to  whom  it 
should  have  been  submitted,  and  consequent- 
ly the  exceptions  were  sustained.  A.  J. 
Tower  Co.  v.  Southern  Padflc  Co.,  184  Mass. 
472,  69  N.  B.  348. 

At  the  second  trial,  under  full  and  ac- 
curate Instructions  the  Jury  have  found,  that 
such  a  custom  not  only  existed,  but  was 
known  to  the  plaintiff.  For  reasons  stated 
!n  the  former  opinion,  upon  these  facts  be- 
ing established,  this  course  of  dealing  be- 
came a  part  of  the  contract  of  shipment 
and  the  defendant,  therefore,  was  not  liable 
for  the  loss  of  the  plaintiff's  goods  which 
were  washed  overboard  while  In  transit. 
The  plaintiff's  offer  of  evidence,  that  tbe  oil 
clothing  made  by  the  company  was  difilcult 
to  Ignite,  and  upon  Ignition  did  not  burst  In- 
to flame,  but  only  charred,  was  properly 
excluded.  If  combustion  from  extraneous 
causes  was  unlikely,  there  still  existed  the 
probability  shown  by  common  experience  of 
such  clothing  taking  fire  by  spontaneous 
combustion,  which  upon  communication  to 


other  goods,  might  destroy  both  the  cargo, 
and  the  ship.  Stevens  on  Stowage,  i  803; 
Providence  Washington  Ins.  Co.  v.  Adler, 
65  Md.  1G2,  4  Ati.  121,  57  Am.  Bep.  314.  It 
was  to  guard  against  this  danger,  that  tbe 
terms  of  the  contract  contained  the  excep- 
tion as  to  the  carriage  of  inflammable  goods, 
by  which  the  plaintiffs  right  of  recovery  has 
been  found  to  be  limited.  A.  J.  Tower  Co. 
V.  Southern  Pacific  Co.,  ubi  supra. 
Exceptions  overruled. 


(US    Mass.    U») 

UNITED  STATES  HAT  CO.  T.  KOCH  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.    April  2,  1907.) 

Sales  —  Contbact  —  Constbuctiok  —  Quks- 

TION   FOB  JHBT.  _^, 

Where,  in  an  action  for  goods  sold  on  credit 
"April  1.  7-10  thirty  days  extra."  the  sellor 
showed  that  the  quoted  phrase  meant  that  the 
maturity  of  the  bill  for  the  goods  was  to  be 
reckoned  from  April  1st  and  that  the  buyer 
was  entitled  to  a  discount  of  7  per  cent  if  he 
paid  within  10  dajrs,  and  to  a  discount  of  5 
per  cent  if  he  paid  within  30  days  thereafter, 
and  that  the  latest  date  on  which  the  bill  was 
due  was  May  10th;. and  the  buyer  showed  that 
the  term  of  credit  meant  that  from  April  Ist 
he  was  to  obtain  80  days  extra,  and  that  there- 
after he  had  the  option  of  paying  within  10  days 
deducting  a  discount  of  7  per  cent,  or  in  30 
days  deducting  a  discount  of  5  per  cent.,  the 
question  of  the  meaning  of  the  phrase  was  for 
the  jury. 

Exceptions  from  Superior  Conit,  Sidfolk 
County;  William  B.  Stevens,  Judge. 

Action  by  the  United  States  Hat  Com- 
pany against  Henry  A.  Koch  and  another. 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendant brings  exceptions.     Overruled. 

W.  F.  Kimball,  for  plaintiff.  Henry  A. 
Koch,  toe  defendants. 

RUGO,  J.  This  is  an  action  of  contract  to 
recover  for  goods  sold  and  delivered  to  the 
defendants.  Tbe  dispute  Is  alxtut  the  term 
of  credit  given  by  the  plaintiff  upon  certain 
sales  of  goods.  If  this  be  as  claimed  by  the 
defendants,  the  suit  is  prematurely  brought; 
if  as  contended  by  tbe  plaintiff.  It  Is  entitied 
to  recover.  The  term  of  credit  was  in  writ- 
ing as  follows:  "April  1,  7-10  thirty  days  ex- 
tra." This  phrase  conveys  to  the  ordinary 
mind  no  definite  conception.  Both  parties 
introduced  evidence  as  to  what  It  meant. 
Testimony  in  behalf  of  the  plaintiff  tended 
to  show  its  meaning  to  be  that  the  maturity 
of  the  bill  was  to  be  reckoned  from  April  1st 
and  that  then  the  purchaser  was  entitied  to 
a  discount  of  7  per  cent  If  he  paid  within  10 
days,  and  to  a  discount  of  5  per  cent  if  he 
paid  within  30  days,  or  within  40  days  from 
the  date  of  the  bill,  and  that  the  latest  date 
on  which  the  bill  was  due  was  May  10th. 

One  of  the  defendants  testified  that  the 
term  of  credit  was  that  from  April  ist  thej 
were  to  get  30  days  extra,  making  Mny  1st; 
and  that  thereafter  they  had  the  option  of 
paying  within  10  days,  and  deducting  a  dls- 
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connt  of  7  per  cent,  or  In  30  days  deducting 
a  discount  of  5  per  cent.  Here  was  a  clear 
conflict  of  testimony.  This  being  the  state 
of  the  eTldence,  the  defendants'  requests  for 
instructions  In  substance  asked  the  court  to 
direct  a  verdict  In  accordance  with  their  tes- 
timony and  theory.  Obviously,  this  could 
not  have  been  done.  The  case  was  submit- 
ted to  the  Jury  under  Instructions,  to  which 
no  exception  was  taken.  The  verdict  of  the 
Jury  demonstrates  that  they  believed  the 
plaintiff's  Interpretation  of  the  matter  in  dis- 
pute. Tbey  were  Justified  In  so  doing.  No 
error  Is  disclosed. 
Bzceptlons  overruled. 


(195  Mass.  135) 

COLLATERAL  LOAN  CO.  T.  6ALLINCER 

et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.    April  2.  1907.) 

1.  Pawnbboksbs— PueDOES— LntN— OwMtB- 
Buip  OP  Goods. 

Where  S.,  who  was  the  owner  of  certain 
jewelry  in  controversy,  authorized  0.  to  sell 
the  articles  to  a  particular  person  only,  and 
did  not,  by  word,  act,  or  previous  dealing  hold 
out  C.  as  having  any  other  authority,  a  pawn- 
broker who  loaned  money  to  G.  in  good  faith 
on  snch  articles  had  no  lien  theraon  aa  against 
8. 

IBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  Pawnbrokers,  S  4.] 

2.  Sams  —  Ratification  —  Payments  —  Re- 
covert  oj  Goods. 

Defendant  S.  delivered  certain  jewelry  to 
O.  to  sell  to  a  particular  person,  but  0>  pawned 
the  jewelry  to  plaintiff.  C.  during  these  trans- 
actions obtained  money  from  various  sources, 
some  of  which,  in  addition  to  part  of  the  money 
received  from  the  pledges,  he  paid  on  his  ac- 
count with  S..  directing  that  credits  in  various 
amounts  be  entered  against  corresponding  fic- 
titious leases  of  the  jewelry,  alleged  to  have 
been  made  by  him,  which  was  accordingly  done. 
Held,  that  S.'s  acceptance  of  such  payments  did 
not  constitute  a  ratification  of  any  of  the 
pledges,  so  as  to  charge  him  with  the  duty  of 
returning  the  money  so  credited  as  a  condition 
to  his  riglit  to  recover  the  goods. 

Appeal  from  Superior  Court,  Suffolk  Coun- 
ty. 

Action  by  the  Collateral  Loan  Company 
against  Nathan  Salllnger  and  another.  From 
a  Judgment  In  favor  of  plaintiff  for  less 
than  the  relief  demanded,  he  appeals.  Af- 
firmed. 

Clarence  W.  Rowley,  for  appellant  Abra- 
ham K.  Cohen,  for  appellees. 

HAMMOND,  J.  This  was  a  bill  brought 
by  a  pawnbroker  against  Salllnger,  the  ovm- 
er  of  property  which  without  his  authority 
had  been  pawned  to  the  plaintiff  by  Cormier, 
the  other  defendant  Apparently  several  oth- 
er suits  had  been  brought  by  other  pawn- 
brokers, against  the  same  defendants,  and 
these  various  suits  were  all  referred  to  the 
same  master.  We  have  to  deal  simply  with 
the  suit  brought  by  the  Collateral  Loan  Com- 
pany, and  mention  the  existence  of  the  other 
suits  merely  that  certain  statements  in  ex- 
Ma88.Dec.78-82  N.E.— «$ 


tracts  hereinafter  taken  from  the  master's 
report  may  be  better  understood.  With  this 
explanation  we  now  proceed  to  the  case  be- 
fore ns. 

1.  The  plaintiff  contends  that  It  acted  in 
good  faith  and  that  it  has  a  lien  upon  the 
articles  In  controversy.  But  this  position  Is 
untenable.  Salllnger  never  intrusted  to  Cor- 
mier the  general  power  to  sell  or  pawn  any 
of  these  articles.  He  simply  authorized 
Cormier  to  sell  them  to  a  certain  particular 
person,  and  there  was  nothing  in  any  word 
or  act  of  Salllnger,  or  in  any  previous  deal- 
ing with  the  plaintiff,  to  indicate  that  Corm- 
ier was. held  out  by  Salllnger  as  having  any 
other  authority.  Notwithstanding  the  acts 
of  Cormier,  therefore,  the  title  to  the  goods 
remained  In  Salllnger  and  he  Is  not  estopped 
from  maintaining  his  right 
'2.  It  appeared  that  from  time  to  time 
Cormier  paid  to  Salllnger  money  wtaicb  the 
latter  credited  upon  some  of  the  accounts; 
and  it  is  strenuously  Insisted  by  the  plain- 
tiff that  Salllnger  ought  not  to  be  allowed 
to  retain  the  plaintifTs  money  and  also  have 
the  goods.  As  to  this  matter  the  master 
finds  that  after  Salllnger  had  become  aware 
of  the  frauds  of  Oormler  the  latter  with 
his  sister  raised  the  sum  of  $246  by  a  mort- 
gage upon  their  household  furniture,  and 
Cormier  paid  It  to  SalUnger's  bookkeeper, 
"at  the  same  time  directing  the  bookkeeper 
to  enter  the  sum  so  paid  In  vaiious  amounts, 
against  the  accounts  corresponding  to  the 
various  fictitious  leases  made  by  him.  The 
bookkeeper  carried  out  Corriiler's  directions 
and  the  money  paid  in  was  credited  by  him 
upon  said  accounts.  Salllnger  subsequently 
knew  all  and  acquiesced  In  the  entries  so 
made  by  his  bookkeeper,  but  be  did  so  mere- 
ly because  such  entries  were  convenient  as 
a  matter  of  bookkeeping  and  because  he  did 
not  care  bow  the  entries  were  made  so  long 
as  he  got  the  money.  I  [the  master]  find 
that  there  was  never  any  agreement  between 
said  Salllnger  and  Cormier,^  or  between  said 
Salllnger  and  any  other  person,  by  whlcb 
be  ratified  all  or  any  part  of  the  acts  of 
said  Cormier  In  making  said  pledges  or  any 
of  them." 

The  master  further  says: 

"Concerning  the  allegations  In  the  respee^ 
tlve  bills  of  complaint  that  Cormier  used  the 
Identical  money  or  the  proceeds  of  the  Iden- 
tical money  received  as  loans,  upon  the  ar- 
ticles enumerated  in  the  respective  bills  of 
particulars,  to  make  the  payments  to  Sal- 
linger  called  for  by  the  various  fictitious 
leases,  or  that  If  he  did  not  use  this  identical 
money,  yet  he  was  enabled  by  the  money 
which  he  received  from  the  various  plaintiffs 
by  way  of  loans  to  make  the  payments  to 
Salllnger  called  for  by  the  various  fictitious 
leases,  and  that  In  either  view  the  plaintiffs 
are  entitled  as  a  matter  In  equity,  to  be  re- 
paid by  Salllnger  the  amount  advanced  by 
them  on  the  articles  In  question  or  the 
amount  received  by  Salllnger  from  the  money 
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BO  advanced  by  tbe  plaintiffs,  before  being 
called  npon  to  give  tbem  up,  I  find  tbe  fol- 
lowing facts:  ' 

"Previous  to  bLs  employmoit  by  Salllnger, 
Cormier  bad  been  a  conductor  on  tbe  Boston 
Elevated  Railway.  Sbortly  after  his  employ> 
ment  by  Salllnger  he  went  to  live  with  his 
sister,  Mrs.  Le  May  In  Boston,  and  continued 
to  live  with  her  until  his  arrest,  sharing 
with  her  the  eq;>en8e  of  maintaining  her 
household.  Mrs.  Le  May  was  separated  from 
her  husband  and  earned  what  money  she 
could  towards  her  own  support,  by  dress- 
making and  taking  boarders.  From  these 
sources  I  find  that  she  realised  between  $75 
and  $100  a  month.  Cormier  received  wages 
at  the  rate  of  $10  a  week  when  he  first  en- 
tered Salllnger's  employ.  This  was  later 
raised  to  $18  a  week  and  continued  at  that 
figure  iq>  to  the  time  of  his  confession,  after 
which  DO  money  was  paid  him  by  Salllnger. 
Neither  Cormier  nor  Mrs.  he  May  had  any 
other  sources  of  income  during  the  period  of 
bis  employment  by  Salllnger  except  those 
above  set  forth,  and  it  did  not  appear  that 
either  he  or  bis  slater  owned  any .  property, 
but  during  said  period  Cormier  received  the 
stmi  of  $2,500  from  a  lawsuit  and  borrow- 
ed some  money — it  did  not  appear  how  much. 

"I  find  that  the  money  used  by  him  to 
make  payments  called  for  by  tbe  terms  of 
the  various  fictitious  leases  Included  money 
or  the  proceeds  of  money  received  as  loans 
on  articles  covered  by  the  fictitious  leases 
and  pawned  as  aforesaid,  and  that  it  also 
Included  money  or  tbe  proceeds  of  money  re- 
ceived by  Cormier  as  wages,  and  money  or 
the  proceeds  of  is/fiaej  received  by  Cormier 
or  by  Mrs.  I<e  May  during  the  period  in 
question  from  tbe  various  other  sources  above 
stated.  I  find  that  It  Is  utterly  impossible  to 
now  determine  what  proportion  of  tbe  money 
paid  Salllnger  by  Cormier  on  fictitious  leases 
was  money  or  tbe  proceeds  of  money  received 
In  loans  on  articles  pawned  front  the  several 
plaintiffs." 

The  legal  title  to  the  articles  Is  in  Saliin- 
ger.  Tbe  plaintiff  has  no  lien.  It  does  not 
appear  that  any  part  of  the  money  which 
the  plaintiff  paid  Cormier  ever  went  Into 
Salllnger'B  hands.  Salllnger  is  not  a  galnw, 
but  a  loser,  even  if  he  retains  all  the  money 
paid  to  him  by  Cormier  and  also  recovers 
tbe  articles.  The  plaintiff  does  not  offer  to 
assume  the  burdens  of  the  fictitious  leases 
and  carry  out  such  contracts  in  accordance 
with  their  terms.  Under  these  circumstances 
there  Is  no  equity  In  Its  claim  to  be  repaid 
any  part  ot  the  money  It  paid  to  Cormier. 

Decree  affirmed. 

<1»S  Mus.  184) 

RICHARDS  V.  KEITES  et  al. 

<Snpreise  Judicial  Court  of  Massachusetts. 

Suffolk.    April  2,  1907.) 

!.  TsusTS  —  Tbdstee'b   Sale  of  Laud  — Iw- 

VALIDITY — KSTOPPKL    TO    CONTEST. 

Even  if  a  deed  received  by  one  from  a  trus- 
tee and  the  mortgage  given  back  by  her  to  the 


trustee  were  Invalid,  or  voidable  at  her  elec- 
tion, shs  Is  estopped  to  set  op  duch  claim ;  she 
having  requested  the  deliveiy  of  such  deed  and 
mortgage,  and  agreed  to  indemnify  the  trustee 
aeainst  loss  or  trouble  on  account  thereof,  and 
having  afterwards,  with  full  knowledge  of  the 
drcumstancei.  joined  in  the  request  for  the 
granting  of  tbe  petition  to  the  court  for  the  de- 
cree conGrming  the  sale. 

TBd.  Note.— For  cases  in  point,  see  CenL  Dig. 
vol.  4T.  Trusts,  {J  256.  344.] 

2.  Samz— VaIiIdation  or  Salzs  bt  Pbobatb 

OOUBT. 

Itev.  Laws.  c.  148.  |  24,  providinic  if  the 
authority  or  validity  of  an  act  or  proceeding 
of  a  person  acting  as  trustee  is  drawn  in  ques- 
tion by  reason  of  an  alleged  irregularity,  de- 
fective notice,  or  want  of  authority,  the  probate 
court  may  confirm  the  act  or  proceeding.  ai>- 
plies,  not  only  where  there  la  an  alleged  ir- 
regularity or  want  of  notice,  but  also  where  the 
want  of  authority  is  drawn  in  question. 
8.  CoirsrmrnoiAit  Law — VALiDATina  Acts. 

Rev.  Laws.  c.  148.  t  24,  authorizing  the 
probate  court  to  confirm  the  act  or  proceed- 
ing of  a  trustee,  tbe  authority  or  validity  of 
which  is  drawn  in  question,  this  being  limited 
to  cases  where  the  act  or  proceeding  is  such 
as  might  have  been  "passed  or  authorized  in 
tbe  first  Instance  on  due  proceedings,"  ia  con- 
st! tutionaL 

Exceptions  from  Supreme  Judicial  Oourt, 
Suffolk  County. 

Suit  by  Mary  a  Richards  against  Charles 
O.  Keyes,  tnistee  under  the  will  of  Stephen 
R.  Clapp,  deceased,  and  another,  to  declare 
void  the  sale  and  conveyance  of  premises  by 
said  trustee  to  complainant  and  the  taking 
back  by  him  of  a  purchase-money  mortgage 
firom  complainant  The  court  mled  in  favor 
of  defendants,  and  complainant  excepted.  Ex- 
ceptions overruled. 

Mary  0.  Richards,  pro  se.  Charles  O. 
Keyes,  Robert  W.  Nason,  and  niomas  Proc- 
tor, for  defendants. 

HAMMOND,  J.  If  the  first  deed  from 
Keyes  the  trustee  to  Mary  L.  Richards  and 
the  mortgage  back  were  valid,  then  the  plain- 
tiff has  no  case.  If  they  were  invalid,  or 
voidable  at  the  election  of  the  plaintiff,  then 
it  is  clear  that  she  is  estopped  in  equity  to 
set  up  such  a  claim,  because,  Brvt,  as  ap- 
pears from  tbe  paper  of  Octobo:  16,  1894, 
signed  by  her  and  her  mother,  she  requested 
the  delivery  of  such  deed  and  mortgage  and 
agreed  to  Indemnify  the  trustee  against  all 
loss,  trouble  and  expense  on  that  acconnt; 
and,  second  (which  is  the  stronger  reason), 
She  with  full  knowledge  of  the  circumstan- 
ces Joined  in  the  request  for  the  granting 
of  the  petition  of  Keyes  subsequently  filed 
In  'the  probate  court  for  the  decree  confirm- 
ing said  sale. 

The  plaintiff  urges  that  this  case  Is  not 
within  Rev.  Laws,  c  148,  S  24,  which  pro- 
vides for  confirmation  of  certain  proceedings 
by  the  probate  court,  and  that  tbe  statute 
refers  only  to  those  cases  where  there  is 
an  alleged  irregularity  or  want  of  notice. 
This  position,  however.  Is  untenable:  The 
statute  applies  also  where  '^e  want  of  au- 
thority *  •  *  Is  drawn  Into  question"; 
and  It  is  apparent  that  such  was  tills  cas& 
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It  Is  farther  urged  tbat  tbe  statute  la  un- 
conntltutlonal.  No  authority  Is  cited  by  the 
plaintiff  In  support  of  this  proposition.  The 
statute  confines  tbe  exercise  by  the  probate 
court  of  this  confirmatory  power  to  cases 
where  the  act  or  proceeding  to  be  ratified 
or  confirmed  Is  such  as  might  have  been 
"passed  or  authorized  In  the  first  instance 
upon  due  proceedings."  There  can  be  no 
doubt  that  the  act  which  was  finally  con- 
firmed, namely,  the  sale  by  Keyes  to  Mary 
L.  Richards,  was  such  an  act  That  such  a 
statute  Is  constitutional  Is  too  clear  for  dis- 
cussion. 

Tbe  ruling,  therefore,  that  "the  plaintiff, 
after  joining  In  said  petition  tor  confirming 
the  said  sale  and  mortgage,  after  the  decree 
of  the  probate  court  thereon  and  after  the 
execution  by  her  of  said  instrument  [of  Oc- 
tober 18, 1881],  *  *  *  could  not  now  com- 
plain of  the  act  of  tbe  trustee  In  making  said 
sale,  giving  the  deed  and  taking  bac^  tbe 
mortgage,"  was  correct 

BxceptlOQS  overruled. 


ax  Han.  IR) 

CUNTON  r.  TOWN  OF  EBVBRa 

(Supreme  Judicial  Court  of  Massachnaetta. 

Suffolk.    April  2.  1807.) 

1.  MuNiciPAi,   CoBFOBATions  —  DxraoiB   in 

StkKETB— QCTESnOKS   FOB   JUKT. 

In  an  action  for  injuries  caused  by  a  Iiole 
In  a  Street  the  ana  oovered,  tbe  depth  of  the 
hole,  and  its  location  with  reference  to  the  use 
of  the  street  were  questions  for  tlie  jury. 

TEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  96,  Municipal  Corporations,  H  1747.  1748.] 

2.  Bavk. 

The  plaintiff's  use  of  a  blcyde  does  not  pre- 
vent his  recovery  for  injuries  from  a  defect  in  a 
street  if  he  was  tuing  ordinary  care  at  tlte  time. 

3.  SAUE— OONTBIBUTOBT    NEOLiaXIlOB— Qdxs- 

tio:n  ;ok  Jubt. 

Though  a  bicycle  rider.  Injured  by  a  de- 
fect in  the  street  violated  B«v.  Laws,  c.  64. 1  2, 
requiring  the  driver  of  a  vehicle,  on  passing 
another  vehicle  going  in  fbe  same  diMKtl<m,  to 
tarn  to  the  left  It  was  for  the  jury  to  say 
whether  Us  conduct  was  reasonable  and  pru- 
dent 

4.  SaKK— COKOUBBINO   CAUSES  OW  IRJUBT. 

That  a  wag6n  and  car  passing  abreast  in 
the  same  direction  in  which  a  bicyde  rider  was 
traveling  narrowed  the  space,  rendering  his  pas- 
sage more  hazardous,  does  not  relieve  the  mu- 
nicipality of  liability  for  injury  to  the  bicycle 
rider,  where  the  wagon  and  car  were  lawfully 
on  the  street 

PSd.  Note.— For  eases  in  pofait  see  Cent  Dig. 
vol.  86,  Municipal  Corporations.  H  1687.  1670.] 

Exertions  from  Superior  Court,  Suffolk 
County;  Jotan  H.  Hardy,  Judge. 

Action  by  George  B.  Clinton  against  tbe 
town  of  Kevere.  Verdict  for  plldntlff,  and 
defendant  exc^ta.    Exceptions  overruled. 

J.  J.  Feely  and  Roger  Clapp,  for  plaintiff. 
Samuel  R.  Cutler  and  Harry  W.  James,  for 
defebdant 

BRALET,  J.  The  first  question  Is,  wheth- 
er there  was  any  evidence  upon  which  the 
jury  could  find,  tbat  tbe  street  was  unsafe 


for  the  use  of  travelers  In  ordinary  vehicles. 
Baker  v.  Fall  Blvcr,  187  Mass.  63,  72  N.  E. 
336.  It  apparently  was  maintained  with 
sidewalks,  and  in  the  roadway  a  double  line 
of  car  traces  were  laid.  In  their  descrip- 
tion of  the  alleged  defect  the  plaintiff  and 
bis  witnesses,  whose  testimony  comprises 
all  the  evidence  on  this  Issue,  differed  only, 
as  to  tbe  deptb  of  the  gully.  This  depres- 
sion, which  ran  longitudinally  with  the  street 
about  18  inches  from  the  curbstone,  could  be 
found  to  have  been  some  8,  or  9  inches  in 
length,  by  a  foot  In  width,  while  varying  in 
depth,  from  6  to  8.  or  10  Inches.  The  area 
covered,  the  deptb  of  the  hole,  and  Its  loca- 
tion with  reference  to  the  use  of  the  street 
were  essential  facta  for  the  consideration  of 
tbe  jury,  to  whom  this  question  was  rightly 
left  Hodgkins  v.  Rockport,  116  Mass.  578; 
Mason  T.  Wttttbtop,  103  Masa  — ,  81  N.  E. 
644  Tbe  plalntifPs  use  of  a  bicycle  as  a 
conveyance  does  not  prevent  tbe  maintenance 
of  the  action,  if  at  tbe  time  of  the  accident 
be  was  using  ordinary  care.  Spring  v.  WH- 
liamstown,  186  Mass.  479,  71  N.  E.  949. 
Wlien  Injured,  a  car  and  a  furniture  wagon 
were  passing  abreast  in  tbe  direction  he  was 
going;  and  upon  turning  to  the  right  of  the 
wagon  to  go  by,  he  ran  into  the  gully,  and 
was  thrown  to  the  ground.  It  also  appeared 
ttiat  he  was  accompanied  by  a  companion, 
who  riding  ahead  had  safely  passed,  even  If 
tbe  space  between  the  wagon  and  the  curb- 
stone was  only  three  feet  in  width,  and  the 
plaintiff  testified  that  as  be  approached,  but 
before  attempting  to  pass,  his  view  of  the 
gully  was  cut  off  by  the  team.  Under  these 
circumstances,  although  he  failed  to  observe 
tbe  requirements  of  Bev.  Laws,  c.  54,  {  2, 
by  turning  and  passing  by  to  tbe  left  of  the 
car,  it  was  for  the  jtiry  also  to  decide,  if 
bis  conduct  was  reasonably  prudent  Tor- 
pfay  V.  Fall  Biver,  188  Mass.  810,  814,  74  N. 
B.  466,  and  cases  cited;  Campbell  v.  Boston, 
189  Mass.  7,  75  N.  B.  96;  Smith  v.  Conway, 
121  Mass.  216.  In  suits  to  recover  damages 
for  injuries  caused  to  travelers  by  defective 
ways,  a  city  or  town  is  not  liable  unless  the 
defect  Is  the  sole  cause  of  the  accident  Ray- 
mond V.  Haverhill,  les  Mass.  382,  884,  47 
N.  B.  101.  By  the  sixth  request,  the  defend- 
ant asked  for  a  ruling,  that  this  rule  was  ai>- 
pllcable,  and  if  the  proximity  of  tbe  wagon 
caused,  or  contributed  to  the  plaintiff's  in- 
Jnry  be  could  not  recover.  But  there  was  no 
evidence  of  negligence  on  the  part  of  the 
driver  of  the  team,  which  was  lawfully  upon 
the  street  If  its  presence  by  narrowing  the 
space,  may  be  said  to  have  rendered  the 
plaintiff's  passage  more  hazardous,  each  was 
properly  using  the  way  without  any  act  of 
negligence  towards  the  other.  It  is  only 
where  the  concurring  act  of  a  wrongdoer, 
also  contributes  to  tbe  injury,  that  the  mu- 
nicipality is  relieved  by  this  exception  to  the 
general  rule,  that  in  actions  fbr  wrongs  suf- 
fered from  negligence,  the  act  causing  the 
Injury,  is  to  be  treated  as  tbe  proxlmatn 
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cause,  withpnt  regard  to  Intervening  acts  by 
which  It  Is  precipitated.  Block  v.  Worcester, 
180  Mass.  526,  72  N.  E.  77;  Oulighan  v.  But- 
ler, 189  Mass.  287,  292,  293,  75  N.  E.  726, 
and  cases  cited. 

The  defendant's  requests  were  rightly  de- 
nied, and  the  instructions  given  on  the  ques- 
tions raised  clearly  and  accurately  stated  the 
law. 

Exceptions  overruled. 

(195  Mauc.  U6) 

COMMONWBAI/TH  ▼.  ROSENTHAL. 

(Supreme  Judicial  Ckturt  of  Massachusetts. 
Norfolk.    April  1.  1907.) 

GAiaNO— Bettinq  on  Hobses. 

Rev.  Laws,  c.  214,  g  30,  provides  that  who- 
ever, except  in  trials  of  speed  of  horses  for 
premiums  offered  hy  corporations  authorized 
thereto,  engages  in  racing  a  hoise  for  a  bet  of 
money  or  other  valuable  thing,  shall  be  pun- 
ished, etc.  HeW  that  where  a  corporation  au- 
thorized so  to  do  caused  trials  of  speed  of 
horses  to  be  had  for  premiums  offered  by  the 
association,  one  who  made  bets  at  such  trials  of 
speed  was  liable  to  the  punishment  Imposed  by 
the  statute. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  24,  Gaming.  8  183.1 

Appeal  from  Superior  Court,  Norfolk  Coun- 
ty; Wm.  F.  Dana,  Judge. 

Albert  Rosenthal  was  convicted  of  racing 
horses  for  bets  of  money,  and  be  appeals. 
Affirmed. 

Herbert  Parker,  Heniy  H.  Fuller,  John  W. 
McAnamey,  and  J.  J.  McAnamey,  for  appel- 
lant T.  E.  Orover,  Dist.  Atty.,  for  the  Com- 
monwealth. 

MORTON,  J.  It  is  manifest  that  the  Jury 
were  warranted  In  finding,  as  the  defendant 
concedes  they  were,  that  the  defendant  was 
engaged  In  racing  horses  for  bets  or  wagers 
of  money.  The  defendant  contends,  however, 
that  the  efTect  of  the  exception  in  Rev.  Laws, 
c.  214,  i  SO,  Is  to  render  that  lawful  when 
the  bets  or  wagers  are  made  In  respect  to 
"trials  of  speed  of  horses  for  premiums  of- 
fered by  *  •  •  corporations  authorized 
thereto  by  the  provisions  of  section  eleven  of 
chapter  one  hundred  and  twenty-five,"  of  th^ 
Revised  Laws.  Tbe  bets  In  this  case  were 
made  at  trials  of  speed  of  horses  on  the  prem^ 
ises  of  the  New  England  Trotting  Horse 
Breeders'  Association  for  premiums  offered 
by  that  association  which  was  a  corporation 
thereto  duly  authorized,  and  the  defendant 
therefore  contends  that  he  should  not  have 
been  convicted  of  tbe  ofCense  charged.  The 
provisions  of  section  SO,  c  214,  so  far  as  ma- 
terial, are  as  follovre:  "Whoever,  except  in 
trials  of  speed  of  horses  for  premiums  of- 
fered by  legally  constituted  agricultural  so- 
cieties, or  by  corporations  authorized  thereto 
by  tlie  provisions  of  section  eleven  of  chapter 
one  hundred  and  twenty-five,  engages  in  rac- 
ing, running,  trotting  or  pacing  a  horse  or 
other  animal  of  the  horseklnd  for  a  bet, 
wager  of  money  or  other  valuable  thing  or  of 


a  purse  or  stake  made  within  this  common- 
wealth, •  •  •  shall  be  punished  by  a 
flue,"  etc.  We  do  not  think,  that  the  Legis- 
lature intended  by  anything  contained  in  this 
section  to  legalize  betting  at  trials  of  Bi)eed  of 
horses  for  premiums  offered  by  agricultural 
societies  or  other  corporations  authorized 
thereto.  What  It  intended  to  do  was  to  ex- 
cept from  the  provisions  forbidding  horrft 
racing  for  bets  or  a  purse  trials  of  speed  for 
premiums  offered  by  agricultural  societies  or 
other  duly  authorized  corporations;  or  In 
other  words  to  provide  that  trying  the  speed 
of  horses  for  premiums  offered  by  the  socie- 
ties or  corporations  authorized  to  offer  such 
premiums  should  not  be  regarded  as  racing 
horses  for  a  purse  or  wager.  The  ambiguity 
if  any  arises  from  the  elliptical  mode  of  ex- 
pression and  the  brevity  caused  by  the  con- 
densation with  a  single  section  of  previous 
statutes.  The  note  of  the  commissioners  to 
section  30  which  is  relied  on  by  the  defend- 
ant shows  simply  that  the  commissioners  con- 
strued St  1900,  p.  351,  c  409,  as  exempting 
what  the  associations  specified  in  section  1 
of  that  act  were  autliorlzed  to  do  from  tl» 
operation  of  the  law  forbidding  betting,  gam- 
ing or  pool  selling;  not  as  sanctioning  bet- 
ting at  the  trials  of  speed  which  such  as- 
sociations were  authorized  to  hold.  The  view 
which  we  have  taken  of  the  effect  of  the  ex- 
cepting clause  In  section  30  renders  it  un- 
necessary to  consider  whether,  if  the  con- 
struction contended  for  by  the  defmdant 
were  correct,  he  would  not  still  be  liable  un- 
der section  17  for  keeping  a  room  or  place 
for  tbe  purpose  of  registering  bets.  The  re- 
sult is  that  there  must  be  Judgment  on  tbe 
verdict 
So  ordered. 


(U6  Uaaa.  tm 

DOE  V.  BOSTON  &  W.  ST.  RY.  OO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Norfolk.    April  2.  1907.) 

1.  Appeal  —  Exceptions  —  Waivib  —  Faji.- 

URK  TO  ARQUE. 

Exceptions  not  argued  must  be  deemed 
waived. 

fEd.  Note.— For  cases  in  point  see  Cent  Dig. 
voL  3,  Appeal  and  Error,  SJ  4256-1261.] 

2.  Mastbb  and  Servant— Death  of  Emfxot£ 
—  Contributory  Nkolioence  —  Question 
FOB  Jury. 

Where,  in  an  action  for.  tbe  death  of  a 
motorman  by  collicuon  with  another  car.  tbe  evi- 
dence showed  that  when  the  motorman  starts 
he  was  given  a  clear  right  of  way  by  the 
starter  having  authority  to  order  the  morement 
of  tlie  car,  that  acting  under  tlie  order  the 
motorman  went  forward,  that  before  the  collis- 
sion  his  car  passed  around  a  curve,  and  that 
he  did  not  see  the  other  car  until  a  collision 
was  inevitable,  the  question  of  the  motorman*s 
negligence  was  for  the  jury. 

fEd.  Notp.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant  H  108^1132.] 

3.  Same— Neoligence. 

In  an  action  for  the  death  of  a  motorman 
by  collision  with  another  car,  tbe  evidence 
showed  that  when  the  car  was  ready  to  proceed 
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the  dispatcher  gave  the  order  for  the  movement 
of  the  car,  thoash  he  either  knew,  or  in  tlie 
exercise  of  reasonable  care  would  have  known, 
that  the  other  car  had  not  passed.  Held,  that 
the  question  of  the  negligencef  of  the  dispatchei, 
within  Rev.  Laws,  c.  106,  §  71,  cl.  2,  making  a 
master  liable  for  the  negligence  of  an  employfi 
exercising  superintendence,  was  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  SS  1051-1067.] 

4.  Same. 

In  an  actiim  for  the  death  of  a  motorman 
by  a  collision  with  another  car,  the  evidence 
showed  that  a  dispatcher  exercising  superin- 
tendence ordered  the  car  to  proceed.  The  con- 
ductor examined  the  register  kept  for  the  pur- 
pose, which  showed  that  only  two  cars  had  gone 
in  the  other  direction,  when  three  should  have 
been  recorded.  The  mies  provided  that  under 
such  conditions  a  car  should  not  leave  without  a 
written  order  until  the  third  car  had  passed. 
When  the  dispatcher  gave  the  order  he  knew  that 
the  third  car  had  not  passed.  Held  that,  though 
the  collision  would  not  have  occurred  if  the  con- 
ductor bad  observed  the  rules,  the  negligence 
of  the  dispatcher,  arising  from  his  failure  to 
take  reasonable  precaution  to  ascertain  wheth- 
er three  cars  had  passed,  was  the  efficient  canse 
of  the  accident,  rendering  the  employer  liable. 
[Kd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34.  Master  and  Servant  i  861.] 

5.  TbIA1>-IhbTETJCT10NS— CONBIDKBATION      o* 
iNSTRTTCnOSS  AS  A  WnOLE. 

Where  it  is  claimed  that  the  Jury  were  mis- 
led by  erroneous  statements  of  the  judge  in 
his  instructions,  the  instructions  as  a  whole 
must  be  examined,  and,  if  it  appears  that  the 
jury  were  not  misled,  the  erroneous  statements 
are  not  ground  for  reversal. 

[Ed.  Note.— For  cases  in  point  see  Oent  Dig. 
vol.  46.  XrUa.  §S  703-717.] 

Exceptions  from  Superior  Court,  Nortoil: 
County ;  Frederick  Lawton,  Judge. 

Action  by  Catherine  B.  Doe,  admlntatra- 
triz,  against  the  Boston  &  Worcester  Street 
Railway  Company,  for  i)er8onal  injuries  to 
plaintiff's  Intestate,  a  motorman,  killed  in  a 
collision  between  cars.  There  was  a  judg- 
ment for  plaintlflC,  and  defendant  brings  ex- 
ceptions.   Overruled. 

Dewey  &  Allen,  tor  plaintiff.  Peabody  & 
Arnold,  for  defendant. 


BRALET,  3.  Of  the  various  exceptions 
taken  by  the  defendant  to  refos&Is  to  rule  as 
requested,  and  to  the  instructions  given,  oniy 
two  have  been  argued,  and  the  others  must 
be  considered  as  waived.  Its  first  contention 
Is.  that  the  plaintlfTs  Intestate  was  not  In 
the  exercise  of  due  care.  The  decedent  was 
a  motorman  In  the  defendant's  employment, 
and  at  the  time  of  the  accident  was  in  charge 
of  a  west-bound  car,  which  came  Into  colli- 
sion with  a  car  going  east,  by  which  he  suf- 
fered Injuries  ultimately  causing  his  death. 
It  appeared  by  his  declarations  put  In  evi- 
dence during  the  testimony  of  his  widow,  that 
when  be  left  White's  Comer  the  "starter"  in 
charge  "had  given  him  a  clear  right  of  way 
to  the  Washington  street  turnout,"  and  that 
when  Injured  he  was  "running  on  his  regular 
time."  Acting  under  this  order  he  went  for- 
ward, and  just  before  the  collision,  the  car 
passed  around  a  curve  at  a  speed  estimated 


by  himself,  and  othw  witnesses,  as  from  10 
to  40  miles  an  hour.  His  declarations  con- 
tained the  further  statement,  that  he  did 
not  see  the  east-bound  car  until  It  was  In 
such  proximity  that  a  collision  was  Inevita- 
ble. But  while  running  rapidly,  and  unable 
to  ascertain  if  the  track  was  clear  until  he 
passed  the  radius  of  the  curve,  under  the  de- 
f»idant'8  system  of  operating  this  portion  of 
Its  railway,  it  could  have  been  found,  that 
the  decedent's  car  had  the  right  of  way,  and 
that  he  had  no  reason  to  apprehend  that  at 
the  same  time  an  east-bound  car  would  be 
passing  over  the  track  at  this  place.  WhMi 
employed  at  his  usual  work,  and  acting  un- 
der the  assurance,  or  order  of  the  person 
charged  by  the  defendant  with  the  duty  of 
seeing  that  the  track  was  clear  between  the 
points,  the  deceased  had  a  right  to  presume 
that  he  could  safely  proceed.  If  the  track 
was  properly  supposed  to  be  clear,  the  jury 
could  find  that  the  rate  of  speed  was  not  ex- 
cessive, and  that  his  conduct  while  operating 
the  car  in  the  ordinary  way,  as  be  appears  to 
have  been  doing,  was  not  careless.  It  plain- 
ly could  not  have  been  ruled  as  matter  of  law 
tbat  he  was  negligent,  and  this  question  was 
an  Issue  of  fact  tor  their  determination.  Na- 
gle  V.  Boston  &  Northern  St.  By.  Co.,  188 
Mass.  38,  73  N.  E.  1019.  By  Rev.  l/sws,  c. 
106,  8  71,  cl.  2,  under  which  the  action  Is 
brought,  the  defendant  Is  responsible  for  the 
negligence  of  those,  to  whom  It  had  given  au- 
thority to  exercise  superintendence  In  the 
operation  of  its  railway.  TTpon  the  east- 
bound  car  reaching  the  turnout  at  the  end  of 
the  double  track,  and  when  it  was  ready  to 
proceed  to  White's  Comer,  th«i  under  the  de- 
fendant's regulations  before  It  passed  to  the 
single  track,  the  conductor  called  "the  dis- 
patcher," one  McFee,  by  tel^hona  It  was 
not  In  dispute  that  this  person  acted  as  a  dis- 
patcher, with  ai^  ofiSce  some  T'A  miles  dis- 
tant from  the  turnout,  with  authority  ^  di- 
rect, from  that  end,  the  running  of  cars  on 
the  single  track.  While  the  versions  of  the 
■conversation  which  followed  as  given  by  him 
and  the  conductor  substantially  dlfTered,  the 
jury  were  free  to  believe  the  statements  of 
the  conductor.  If  they  did,  It  would  follow, 
(hat  after  giving  his  name,  and  that  of  the 
motorman,  as  being  at  the  turnout  going  east, 
the  conductor  received  the  order,  "All  right 
to  White's  Comer."  and  after  repeating  the 
order  to  the  dispatcher,  who  made  no  further 
reply,  the  conductor  also  repeated  it  to  the 
motorman,  and  their  car  th»i  started  from  the 
turnout  on  to  the  single  track,  and  proceeded 
on  Its  way,  when  after  running  a  short  dis- 
tance the  collision  took  place.  If  the  order  was 
given  In  this  form,  there  was  evidence  for 
their  consideration  of  negligence  in  super- 
intendence on  the  part  of  the  dispatcher  when 
be  directed  the  east-bound  car  to  proceed,  for 
which  the  defendant  would  be  liable,  as  he 
either  knew  that  the  west-bound  car  had  not 
passed,  or  In  the  exercise  of  reasonable  care 
ought  to  have  known,  by  the  ottries  on  th« 
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tnin  di^atctaer'a  sheet,  wblcb  lie  ia  shown 
to  hare  kept  Feeney  t.  Xork  Mfg.  Co.,  189 
Mass.  336,  75  N.  E.  733.  See  Oonovan  v. 
Boston  Se  Maine  Railroad,  158  Mass.  450,  33 
N.  E.  583 ;  Maboney  t.  New  Xork  &  New  Elng- 
laad  Railroad,  160  Mass.  573,  36  N.  E.  588. 
But  In  avoidance  of  this  conclnsion  the  de- 
fendant claimed  at  the  trial,  and  now  urges, 
that  the  negligence  of  the  conductor  and  mo- 
torman  of  this  car  wiLs  the  proximate  cause 
of  the  accident,  and  that  the  Jury  should  have 
been  so  Instructed.  Before  telephoning,  the 
conductor  examined  the  register  kept  for  this 
purpose  at  the  booth,  which  showed  that  only 
two  ears  bad  gone  west  when  three  should 
bare  been  recorded,  as  the  conductor  and  mo- 
torman  of  each  car  stopped  and  registered  as 
tbey  passed.  It  was  provided  among  other 
rules,  that  under  such  conditions,  the  east- 
boond  car  should  not  have  left  the  double 
track  without  a  written  order,  until  the  third 
car  going  west  at  that  time  had  passed.  But 
the  evidence  very  clearly  shows  that  when 
the  order  was  given,  the  dispatcher  Icnew  the 
third  car  bad  not  passed,  as  the  conductor 
bad  given  only  the  names  of  the  conductor 
and  motorman  on  the  second  car  which  ap- 
peared as  the  last  entry  upon  this  register. 
U  the  collision  which  followed  would  not 
have  been  caused  If  they  had  observed  these 
rules,  yet  that  such .  a  result  was  probable 
should  have  been  anticipated  from  the  knowl- 
edge and  experience  of  the  train  dispatcher 
under  whose  order  the  car  proceeded.  He 
Was  called  upon  before  giving  this  order,  to 
take  every  reasonable  precaution  to  ascertain 
whether  three  cars  had  passed;  and  If  he 
failed  to  ascertain  this  Important  fact  his 
negligence  could  have  beoi  found  to  have 
been  the  efficient  cause  of  the  disaster.  On- 
llghan  T.  Butler,  189  Mass.  287,  292,  75  N. 
B.  726. 

The  defendant  concedes  that  the  court  was 
not  required  to  Instruct  in  the  language  re- 


quested, but  contends  tiiat  tha  InstmctlODS 
given  upon  this  question  were  wrong.  Gra- 
ham v.  Middleby,  185  Mass.  349,  354^  70  N. 
E.  416.  It  often  happens,  that  a  portion  of 
a  charge  vih&a  separated  from  the  context, 
may  be  Incorrect  as  to  the  law  applicable  to 
the  case,  but  the  instructions  as  a  whole,  and 
not  a  part  only,  are  to  be  examined,  whesi 
it  is  claimed  that  the  jury  must  have  been 
misled  by  erroneous  statements  of  the  presid- 
ing Judge.  Jackson  v.  Bowker,  4  Mete  235; 
Rock  V.  Indian  Orchard  Mills,  142  Mass.  522, 
529,  8  N.  E.  401 ;  Lambeth  Rope  Co.  v.  Brig- 
ham,  170  Mass.  CIS,  49  N.  E.  1022.  Upon 
such  an  examination,  it  Is  manifest  that  the 
Jury  were  told,  that  it  they  believed  the  dis- 
patcher's statement  of  the  conversation  the 
plalntlfT  could  not  recover.  But  If  they  ac- 
cepted the  evidence  of  the  conductor,  it  was 
for  them  to  say  whether  under  the  dream- 
stances  the  dispatcher  was  negligent.  They 
were  further  Instructed,  If  his  negligence  was 
established,  that  even  if  the  conductor  and 
motorman  failed  to 'observe  the  g»i«'al  or- 
der, they  were  then  to  determine  if  the  dis- 
patcher by  nsing  reasonable  care  In  tbe  dis- 
charge of  his  duties  of  superintendence  ought 
to  have  foreseen  that  relying  upon  his  spe- 
cial order  the  conductor  and  motorman  might 
proceed  notwithstanding  the  rules.  It  would 
follow  as  stated  In  various  ways  tbroughont 
this  portion  of  tbe  charge,  that  If  their  neg- 
lect wasia  mors  Immediate  cause  of  tbe  col- 
lision, yet  this  would  not  liave  occurred  but 
for  the  defendant's  negligence,  and  while  re- 
sponsible only  for  the  wrongful  conduct  of 
the  dispatcher,  his  act  being  In  force,  conld 
be  found  to  have  been  the  efficient  and  con- 
trolling cause  of  the  decedent's  Injnrfes. 
Koplan  T.  Boston  Gaslight  Co.,  177  Mass.  15, 
27,  58  N.  E.  183 ;  Oullghan  r.  Butler,  nbl  sn- 
pr^ ;  Flynn  t.  Butler,  188  Mass.  877,  888,  IB 
N.  B.  780. 
Bxceptlons  orermled. 
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(IK  Han.  IDE) 

BEEKMAN  t.  MARSTERS. 

(Bupteme  Judicial  Court  of  Massachusetts. 

Snffolk.    April  6,  1907.) 

1.  Injunction  —  Sobjects  op  Pbotkction  — 
iNDUCTNa  Bbeach  op  Coktkact. 

Where  plaintiff  had  obtained  from  the 
Jamestown  Hotel  Corporation,  conducting  a 
hotel  within  the  gronnds  of  the  Jamestown  Ex- 
position, a  contract  whereby  he  was  made  their 
exclusive  agent  for  the  New  E;nglaQd  states  to 
solicit  patronage  for  the  hotel,  defendant  had 
no  right  to  persuade  the  hotel  corporation  to 
break  their  contract  with  plaintiff  in  order  to 
allow  him  to  act  also  as  their  agent  in  the 
New  Dngland  states,  and  equity  will  enjoin  him 
from  acting  as  such  agent. 

TEd.  Note.— For  cases  in  point,  aee  Cent  Dig. 
Tol.  27,  Injunction,  §  116.1 

2.  Sams  —  Actions  —  Etidenox  —  Bvm- 

CIKNCT— FBAUD. 

In  a  proceeding  to  enjoin  defendant  from 
interfering  with  plaintiff's  contract  rights,  evi- 
dence examined,  and  held  insufficient  to  show 
that  plaintiff  had  procured  his  contract  by  fraud 
and  did  not  come  into  court  with  clean  hands. 
8.  Saub— Gbounds  fob  Rklikt— Inadequaot 
OP  Revxdt  at  Law— Recovbst  op  Dauaoes. 

Where  plaintiff  proves  that  the  defendant 
unlawfully  interferes  or  threatens  to  interfere 
with  his  rights  under  a  contract,  and  further 
shows  that  damages  will  not  afford  an  adequate 
remedy,  equity  will  issue  an  injunction  against 
defendant. 

Case  Reserved  from  Sapreme  Jndicial 
Coart,  Suffolk  County. 

Bill  by  Gabriel  E.  Beekman  against  George 
B.  Marsters  for  an  Injunction.  Reserved  by 
single  Justice  for  the  determination  of  the 
Sapreme  Judicial  Court    Injunction  granted. 

George  R.  Nutter,  Harrison  F.  Lyman, 
and  Brandeis,  Dunbar  ft  Nutter,  for  com- 
plainant Clarence  W.  Rowley,  for  respond- 
ent 

LORINO,  J.  This  suit  came  before  the 
single  Justice  on  the  report  of  a  master  to 
wbicta  no  exceptions  had  been  taken  by  either 
party,  and  was  reserved  by  him  for  our  con- 
sideration and  determination  without  any 
mUng  or  decision  having  been  made. 

Tile  master  found  that  on  November  21, 
1906,  a  contract  was  made  between  the  plain- 
tiff and  the  Jamestown  Hotel  Corporation. 
The  Jamestown  Hotel  Corporaticm  is  a  cor- 
poration which  is  erecting  or  has  erected  a 
hotel  within  the  grounds  of  the  Jamestown 
Exposition  to  be  held  between  April  26tb  and 
November  30th  of  this  year.  This  hotel  is 
known  as  the  "Inside  Inn,"  and  is  to  be  the 
only  hotel  within  the  exposition  grounds. 
The  plaintiff  is  the  proprietor  of  a  tourist 
agency,  having  an  office  at  293  Washington 
street  Bostcm.  By  the  contract  between  the 
plaintiff  and  the  hotel  corporation  the  plain- 
tiff agreed  to  represent  the  hotel  corporaticm 
throughout  the  New  England  states,  to  es- 
tablish subagencies  in  that  territory,  and  to 
use  every  possible  endeavor  personally  and 
through  his  agents  to  book  persons  for  the 
Inside  Inn;  and  the  defendant  agreed  "that 
you  [the  plaintiff]  shall  be  our  exclusive 
agMit  in.  said. territory,"  to  pay  blm  [tbe 
80N.E.-62 


plahitiff]  25  cents  a  day  for  each  person  sent 
by  him  to  the  hotel,  and  to  furnish  the  plain- 
tiff with  all  necessary  "literature." 

Immediately  upon  being  thus  appointed 
the  exclusive  agent  of  the  hotel  corporation  ' 
the  plaintiff  prepared  and  Issued  a  fall  edi- 
tion of  his  "Tickets  and  Tours,"  In  which 
inter  alia  a  description  is  given  of  the  James- 
town Exposition  and  of  the  Inside  Inn.  Fol- 
lowing this  is  tbe  statement  that  the  plaintiff 
has  l)een  appointed  New  England  agent  for 
tbe  exiposltion  "and  exclusive  representative 
of  the  Inside  Inn." 

The  defendant  Is  found  by  the  master  to 
be  a  ticket  and  tourist  agent  with  an  office 
at  298  Washington  street  Boston.  On  Jan- 
uary 11,  1907,  he  went  to  Norfolk,  Va.,  and 
called  upon  the  officers  of  the  hotel  corpora- 
tion tliere.  At  this  time  be  "had  seen  the 
contract  between  the  complainant  and  the 
liotel  corporation,  but  had  not  read  it  and 
knew  that  the  company  had  practically  con- 
summated a  contract  making  Beekman  its 
sole  representative  in  New  England."  Tlie 
defendant  at  this  interview  told  these  officers 
"that  It  was  a  mistake  for  the  corporation 
to  give  an  exclusive  agency  in  New  England 
to  any  one  man,  and  that  more  business 
would  be  brought  to  the  company  if  al) 
agents  were  givoi  eaoal  terms,"  and  to  en- 
force his  arguments  stated  that  the  business 
done  by  the  plaintiff  was  insignificant  and 
that  the  statement  was  false  which  was 
made  in  tbe  summer  edition  of  his  "Tickets 
and  Touts"  tliat  certain  persons  therein 
named  had  his  tickets  and  tours  for  sale. 
It  appeared  that  ttie  summer  edition  of  this 
catalogue  had  been  shown  to  tbe  hotel  cor- 
poration by  the  plaintiff  when  be  made  bis 
contract  with  It 

The  master  found  that  "as  a  iwsnlt  of  the 
solicitations  or  representations  made  by  the 
respondent  the  Jamestown  Hotel  Corpora- 
tion on  or  about  January  11,  1807,  entered 
Into  an  oral  contract  with  liim,  whereby  it 
was  agreed  that  the  respondent  should  have 
the  same  rights  that  had  been  given  to  tbe 
complainant  and  that  he  should  be  paid  by 
the  corporation  25  cents  per  capita  per  day 
for  each  guest  whom  be  should  secure  for 
tbe  Inside  Inn." 

The  defendant  then  vrrote  to  all  men 
named  in  tbe  plalntitTs  catalogue  except  those 
having  places  of  business  in  Canada,  "and 
two  or  three  others  who  appeared  to  have  an 
independent  agency  business,"  telling  them 
that  the  plaintiff  had  not  an  exclusive  agency 
for  New  England  and  suggesting  to  them 
ttiat  they  could  get  paid  on  tbe  same  foot- 
ing as  that  upon  which  the  plaintiff  and  de- 
fendant were  to  be  paid,  if  they  chose  to 
act  tor  themselves  and  not  as  subagents  of  tbe 
plaintiff.  He  also  wrote  to  tbe  New  Toilc, 
New  Haven  &  Hartford  Railroad  NCompany, 
calling  attention  to  the  fact  that  some  of  tlie 
local  ticket  agents  of  that  railroad  company 
were  advertised  by  the  plaintiff  as  having 
his  tickets  and  tours  on  sale,  and  suggesting 
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that  the  railroad  company  would  prefer  to 
bare  all  Its  agents  strictly  neutral  in  dealing 
with  tourist  concerns. 

With  respect  to  these  letters  the  master 
made  this  finding:  "The  purpose  of  the  re- 
spondent in  sending  the  letters  above  men- 
tioned appears  from  the  letters  themselves. 
I  do  not  find  that  the  respondent  was  actuat- 
ed by  malice  toward  the  complainant." 

The  master  further  found  that  "the  James- 
town Hotel  Corporation  has  never  at  any 
time  rescinded,  or  attempted  to  rescind,  Its 
said  contract  with  the  complainant";  that 
"the  complainant  has  never  waived  any  of 
his  rights  under  the  contract,  and  has  never 
consented  to  any  modification  or  alteration 
thereof  except  with  reference  to  the  bond" 
which  is  not  material;  and  further,  that  "the 
Inside  Inn  Is  the  only  hotel  which  is  lo- 
cated, or,  under  the  contract  of  the  company 
with  the  exposition,  can  be  located,  within 
the  exposition  grounds.  The  exclusive  right 
to  act  as  agent  for  the  Inside  Inn  within  the 
New  England  territory  Is  a  valuable  right." 

Lastly  he  has  found:  "There  Is  a  strong 
probability  that  a  large  tourist  business  will 
be  done  between  Boston  and  New  England 
and  the  Jamestown  Exposition  between  April 
and  the  close  of  the  exposition  In  November, 
and  that  many  passengers  will  arrange  for 
tours  through  rarlous  tourist  agencies.  In 
all  probability  many  more  passengers  will 
buy  tours  and  tickets  from  the  complainant 
if  he  Is  the  exclusive  agent  In  New  England 
for  the  Inside  Inn  than  will  be  the  case  If 
other  tourist  agents  also  book  guests  or  issue 
coupons  or  other  devices  which  are  accepted 
by  the  hotel  corporation  for  accommodations. 
The  damage  which  he  will  sustain  if  the  re- 
spondent or  other  persons  are  allowed  to 
act  as  agents  or  to  book  guests  or  Issue  cou- 
pons In  this  manner  Is  Incapable  of  accurate 
ascertainment  The  loss  to  the  complainant 
will  not  be  merely  the  loss  of  the  commis- 
sion of  25  cents  per  capita  p&e  day,  whidi 
would  otherwise  be  received  from  the  bot^ 
but  It  will  be  the  loss  of  profits  on  toors 
which  he  might  otherwise  be  able  to  ax- 
range." 

The  result  of  the  findings  of  the  master 
must  be  taken  to  be  that  the  defendant  In- 
duced the  hotel  corporation  to  break  its  con- 
tract with  the  plaintiff,  but  that  it  did  not 
do  this  to  spite  the  {Ilalntlff  or  for  the  pur- 
pose of  injuring  him,  but  for  the  purpose 
of  getting  for  himself  (the  defendant)  busi- 
ness which  the  plaintiff  alone  was  entitled 
to  under  the  contract  with  the  hotel  corpora- 
tion, that  Is  to  say,  to  get  business  which  the 
defendant  could  not  get  if  the  hotel  corpora- 
tion kept  its  agreement  with  the  plaintiff. 

Three  defenses  have  been  set  up  by  the  de- 
fendant, namely:  First,  tliat  he  had  a  right 
to  do  what  he  did;  second,  that  the  plaintiff 
does  not  come  Into  cyurt  with  clean  hands; 
and,  third,  that  the  plaintiff  has  an  adequate 
remedy  at  law  by  bringing  an  action  for 
damages. 


1.  So  far  as  the  first  defense  Is  concerned. 
It  Is  In  effect  that  where  A.  Is  under  a  con- 
tract to  serve  the  plaintiff  for  a  specified  time, 
the  defendant,  knowing  that  contract  to  be 
in  exist^ice.  Is  Justified  In  hiring  A.  away 
from  the  plaintiff  before  the  expiration  of 
that  time,  by  giving  him  (A.)  higher  wages 
if  he  (the  defendant)  thinks  that  to  be  for 
his  (the  defendant's)  pecuniary  benefit.  The 
ground  on  which  the  defendant  bases  this 
contention  Is  that  he  has  a  right  to  compete 
with  the  plaintiff  and  that  the  right  of  com- 
petition Is  a  Justification  for  thus  hiring 
away  the  plalntilTs  servant 

We  say  that  this  is  in  effect  the  defense 
set  up  here  because  it  has  been  settled  In 
Massachusetts  that  there  Is  no  distinction 
between  a  defendant's  enticing  away  the 
plalntltTs  servant  and  a  defendant's  Inducing 
a  third  person  to  break  any  other  contract 
between  him  and  the.  plaintiff.  That  was 
decided  by  this  court  in  Walker  v.  Crouin, 
107  Mass.  555.  See  page  567.  See,  also. 
Moran  v.  Dnnphy,  177  Mass.  485,  59  N.  E. 
125,  52  L.  R.  A.  115,  83  Am.  St  Rep.  280. 
In  other  words,  this  court  there  adopted  the 
conclusion  reached  by  the  majority  of  the 
Judges  of  the  Queen's  Bench  In  Lnmley  v. 
Gye,  2  EI.  ft  Bl.  216.  This  is  also  the  settled 
law  of  the  Supreme  Court  of  the  United 
States.  Angle  v.  Chicago,  St  Paul,  etc,  Ry.. 
151  U.  S.  1,  14  Sup.  Ct  240,  38  L.  Ed.  65. 
And  It  has  been  affirmed  In  England.  Bowai 
V.  Hall,  6  Q.  B.  D.  333;  Read  v.  Friendly 
Society  of  Operative  Stonemasons,  ri902]  2 
K.  B.  88;  Glamorgan  Coal  Co.,  Limited,  t. 
South  Wales  Miners'  Federation,  [1903]  2  K. 
B.  546;  s.  c.  on  appeal,  sub  nomine  South 
Wales  Miners'  Federation  v.  Glamorgan  Coal 
Co.,  Limited,  [1005]  A.  C.  239. 

No  case  has  been  cited  which  holds  that  a 
right  to  compete  Justifies  a  defendant  in  in- 
tentionally inducing  a  third  person  to  take 
away  from  the  plaintiff  bis  c<mtractDal 
rights. 

Not  only  has  no  case  been  dted  in  which 
that  has  been  held,  bnt  no  case  has  been 
cited  in  which  that  contention  lias  been  put 
forward. 

It  happens,  however,  tliat  Jndge  Wells 
in  defining  the  rights  of  competition  has  de- 
nied the  existence  of  such  a  Justification.  In 
discussing  the  first  count  in  Walker  t.  Cron- 
in,  107  Mass.  556,  564,  he  said:  "Bvety  one 
has  a  right  to  enjoy  the  fmlts  and  ad- 
vantages of  his  own  enterprise,  indnstiy, 
skill  and  credit  He  has  no  right  to  be  pro- 
tected against  competition;  but  he  has  a 
right  to  be  free  from  malidons  and  wanton 
interference,  disturbance  or  annoyance.  If 
disturbance  or  loss  come  as  a  result  of  com- 
petition, or  the  exercise  of  like  rights  by 
others,  It  is  damnum  absque  injuria,  unless 
some  superior  right  by  contract  or  otherwise 
is  interfered  with."  And  it  also  happens  that 
In  Read  v.  Friendly  Society  of  Operative 
Stonemasons,  [1902]  2  K.  B.  88,  Darling,  J., 
in  discussing  the  rights  of  a  labor  union  to 
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Induce  the  plaintiff's  employers  to  break 
their  contract  of  appraitlceship  with  him, 
denied  It.  He  there  said:  "To  resume,  I 
think  the  plaintiff  has  a  cause  of  action 
against  the  defendants,  unless  the  court  Is 
satisfied  that,  when  they  Interfered  with  the 
contractual  rights  of  plaintiff,  the  defendants 
had  a  sufficient  Justification  for  their  Inter- 
ference— to  use  Lord  Macnaghten's  words. 
This  sufficient  Justification  they  may  hare 
had,  and  they  may  prove  it;  but  the  facts 
found  by  tbe  county  court  Judge  and  relied 
on  by  him  as  enough  do  not  amount  to  one; 
for  it  is  not  a  Justification  that  'they  acted 
bona  fide  in  the  best  interests  of  the  society 
of  masons,'  1.  e.,  in  their  own  Interests.  Nor 
is  it  enough  that  'they  were  not  actuated  by 
imprcq[>er  motives.'  I  think  their  sufficient 
justification  for  Interference  with  plaintiff's 
right  must  be  an  equal  or  superior  right  in 
themselves,  and  that  no  one  can  legally  ex- 
cuse himself  to  a  man,  of  whose  contract  be 
has  procured  the  breach,  on  the  ground  that 
he  acted  on  a  wrong  understanding  of  his 
own  rights,  or  without  malice,  or  bona  fide, 
or  in  the  best  Interests  of  hhnself,  nor  even 
that  he  acted  as  an  altruist,  seeking  only  the 
good  of  another  and  careless  of  his  own  ad- 
vantage." 

It  is  hard  to  see  how  this  court  could  have 
decided  Oarst  v.  Charles,  187  Mass.  144,  72  N. 
£!.  839,  as  it  did  were  it  the  law  that  self- 
interest  Is  a  Justification  for  intentionally  in- 
terfering with  a  plaintiff's  contractual  rights. 
The  same  Is  true  of  Bowen  v.  Hall,  6  Q.  B. 
D.  333,  If  not  of  Bead  v.  Friendly  Society  of 
Operative  Stonemasons,  [1902]  2  K.  B.  88. 

The  argument  here  urged  by  the  defend- 
ant comes  from  not  distinguishing  between 
two  cases  which  not  only  are  not  the  same 
but  are  altogether  different  so  far  as  the 
question  now  under  consideration  is  con- 
cerned. 

If  a  defendant  by  an  offer  of  higher  wages 
induces  a  laborer  who  is  not  und^  con- 
tract to  enter  bis  (the  defendant's)  employ 
in  place  of  the  plaintiff's,  the  plaintiff  is  not 
injured  In  his  legal  rights.  But  it  is  a  quite 
different  thing  If  the  laborer  was  under 
a  contract  with  the  plaintiff  for  a  period 
which  had  not  expired,  and  the  defendant, 
knowing  that,  intentionally  Induced  tbe  la- 
borer to  leave  the  plaintiff's  employ  by  an 
offer  of  higher  wages,  to  get  his  (the  labor- 
er's) services  for  his  (the  defendant's)  benefit 

A  plaintiff's  right  to  carry  on  business, 
that  is,  to  make  contracts  without  interfer- 
ence, is  an  altogether  different  right  from 
that  of  being  protected  from  interference 
with  his  rigbts  nnHiex  a  contract  already 
made.  The  existence  of  both  rights  and  the 
difference  between  the  two  is  recognized  by 
Wells,  J.,  in  Walker  v.  Cronln,  107  Mass.  655; 
the  first  count  in  that  case  went  on  the  first 
right,  and  the  second  and  third  counts  on 
the  second  right.  Again,  tbe  existence  of 
the  two  is  recognized  and  stated  by  Holmes, 


J.,  in  May  t.  Wood,  172  Mass.  11,  14,  15,  51 
N.  B.  191. 

Where  the  plaintiff  comes  into  court  to 
get  protection  from  interference  with  his 
light  of  possible  contracts,  that  is,  of  his 
right  to  pursue  his  business,  acts  of  interfer- 
ence are  Justified  when  done  by  a  defendant 
for  the  purpose  of  furthering  bis  (the  defend- 
ant's) interests  as  a  competitor.  It  was  this 
right  that  the  plaintiff  came  into  court  to  as- 
sert in  Carew  v.  Butherford,  106  Mass.  1,  8 
Am.  Bep.  287;  Walker  v.  Cronin,  107  Mass. 
555  (so  far  as  tbe  first  count  was  concerned); 
G.  Vegelahtt  v.  Guntner,  167  Mass.  92.  44  N. 
B.  1077,  35  L.  E.  A.  722,  57  Am.  St  Bep.  443; 
Plant  V.  Wood,  176  Mass.  492,  57  N.  B.  1011, 
51  L.  B.  A.  339,  79  Am.  St  Bep.  330;  Martell- 
V.  White,  185  Mass.  255,  69  N.  E.  1085,  64  L. 
B.  A,  260,  102  Am.  St  E^.  341;  Berry  v. 
Donovan,  188  Mass.  353,  74  N.  B.  603,  5  L.  B. 
A.  (N.  S.)  899,  108  Am.  St  Bep.  499,  and 
Pickett  V.  Walsh,  192  Mass.  572,  78  N.  E. 
753  (so  far  as  the  third  prayer  for  relief 
was  concerned). 

The  cases  of  Walker  ▼.  Cronln,  107  Mass. 
555  (so  far  as  the  second  and  third  counts 
were  concerned),  May  v.  Wood,  172  Mass. 
11,  61  N.  B.  191,  Garst  v.  Charles,  187  Mass. . 
144,  72  N.  E.  839,  and  Pickett  v.  Walsh,  192 ' 
Mass.  572,  78  N.  B.  753  (so  far  as  the  second 
prayer  for  relief  was  concerned),  are  cases 
of  the  second  class. 

There  are  statements  in  opinions  In  Massa- 
chusetts and  in  England  that  a  defendant  is 
not  liable  for  Interference  with  a  plaintiff's 
rights  in  both  of  these  two  classes  of  cases 
unless  he  acts  maliciously.  Within  the 
meaning  of  malice  as  u^ed  in  these  opinions. 
In  the  (^se  at  bar  there  was  no  necessity  of 
proving  spite  or  111  will  toward  the  plaintiff. 
This  is  not  a  case  where  there  was  an  abuse 
of  what,  if  done  in  good  faith,  would  have 
been  a  justification,  but  a  case  where  the  de- 
fendant with  knowledge  of  the  contract  be- 
tween the  plaintiff  and  tbe  hotel  corpora- 
tion Intentionally  and  without  Justification 
Induced  the  hotel  corporation  to  break  It 
That  is  proof  of  malice  within  the  meaning 
of  that  word  as  used  in  these  opinions. 
South  Wales  Miners'  Federation  v.  Glamor- 
gan Coal  Co.,  Limited,  [1905]  A,  C.  239. 

We  do  not  rest  our  decision  In  this  case 
(as  we  have  been  urged  to  do  by  the  plain- 
tiff) on  cases  like  Peabody  v.  Norfolk,  98 
Mass.  452,  96  Am.  Dec.  664,  Lumley  v. 
Wagner,  1  De  G.  M.  &  G.  604,  Stiff  v.  Cassell. 
2  Jur.  (N.  S.)  348,  Donnell  v,  Bennett  22  Cb. 
D.  835,  Manchester  Canal  Co.  v.  Manchester 
Bace  (bourse,  [1901]  2  Ch.  37,  Manhattan 
Mannf.  (3o.  v.  New  York  Slock  Yard  Co.,  23 
N.  J.  Eq.  161,  Western  Union  Telegraph  Co. 
V.  Bogers,  42  N.  J.  Eq.  311,  11  AU.  13,  and 
Baker  v.  Pottmeyer,  75  Ind.  451.  Those  are 
cases  where  the  plaintiff,  having  a  contract 
which  a  court  of  equity  would  speclficslly 
enforce  In  whole  or  in  part,  brings  a  bill  for 
specific  performance  against  the  other  party 
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to  the  contract;  and  as  ancillary  to  a  decree 
for  specific  performance  against  the  other 
imrty  to  the  contract  asks  that  the  third  per- 
son who  is  about  to  contract  w  has  contract- 
ed with  him  be  also  enjoined.  The  plaintiff 
made  oat  his  right  to  maintain  this  suit 
against  the  defendant  alone  by  proving  that 
he  In  fact  Induced  the  hotel  corporation  to 
break  Its  contract  with  the  plaintiff.  In  case 
of  ordinary  contracts  (that  is  to  say,  con- 
tracts which  will  not  be  specifically  enforced 
in  equity),  a  plaintiff  does  not  go  far  enougl; 
to  render  a  defendant  liable  for  unlawful  In- 
terference with  his  contractnal  rights,  when 
he  proves  that  the  defendant.  In  using  the 
ordinary  methods  of  promoting  and  Increas- 
ing his  own  business,  obtained  business  from 
the  other  party  to  the  plaintUTs  contract 
which  that  other  party  conld  not  have  given 
him  without  breaking  his  contract  with  the 
plaintiff,  and  that  this  was  known  to  the 
defendant  To  charge  the  defendant  in  such 
a  case  the  plaintiff  must  prove  that  It  was 
the  act  of  the  defendant  which  brought 
about  the  breach  of  the  contract  with  the 
plaintiff. 

Whether  contracts  which  equity  win  8p»- 
dfically  enforce  stand  on  a  different  footing 
aeed  not  be  considered. 

2.  The  next  defense  Is  that  the  plaintiff 
does  not  come  Into  conrt  with  clean  hands. 
What  the  defendant  relies  on  here  is  (1)  the 
finding  of  the  master  as  to  the  defendant's  In- 
terview with  the  hotel  corporation  on  Jan- 
,  uary  11  of  this  year:  "In  talking  with  the 
ofilcers  of  the  corporation,  he  represented  to 
the  corporation  and  its  officers  that  the  com- 
plainant's statements  in  his  catalogue  with 
reference  to  the  persons  who  had  for  sale  his 
tickets  and  tours  were  false,  and  that  the  com- 
plainant's business  was  insignificant,  and  that 
he  bad  been  until  recently  a  ticket  scalper 
and  that  it  was  a  mistake  for  the  corpora- 
tion to  give  an  exclusive  agency  in  New  Eng- 
land to  any  one  man,  and  that  more  business 
would  be  brought  to  the  company  if  all  agents 
were  given  equal  terms.  •  •  •  There  was 
no  evidence  offered  to  show  that  the  state- 
ments made  by  Mr.  Marsters  were  false." 
The  defendant  relies  also  (2)  on  this  further 
finding  of  the  master:  "At  the  time  the  con- 
tract above  referred  to  was  made,  the  com- 
plainant had  put  In  the  bands  of  the  officers 
of  the  Jamestown  Hotel  Corporation  a  copy  of 
the  summer  edition  of  his  catalogue  called 
''Big  and  LItUe  Jonm^s,'  which  contained  a 
list  of  persons  at  whose  offices  his  tickets 
and  tours  were  said  to  be  on  sale,  but  no 
other  statement  was  made  by  him  with  ref- 
erence to  said  i>er8ons.  His  tickets  and  tours 
were  not  on  sale  at  these  offices."  Again  (3) 
the  defendant  relies  on  the  fact  that  the  cut 
In  the  plalntlfTs  catalogue  of  the  exterior  of 
the  building  293  Washington  street  represent- 
«d  that  more  of  that  building  was  taken  up 
with  his  offices  than  was  the  fact;  and  lastly 
<4)  that  only  one  of  the  personally  conducted 


tours  advertised  In  that  catalogns  to  take 
place  did  in  fact  take  place. 

It  is  found  by  the  master  that:  "He  [the 
plaintiff]  is  an  agent  of  the  Boston  &  Maine 
Railroad,  and  as  such  sells  their  tickets,  and 
is  a  special  tourist  agent  for  the  Boston  & 
Maine  Railroad.  He  is  also  an  agent  of  vari- 
ous other  roads  and  steamship  lines,  and 
tourist  agent  for  still  other  roads  and  steam- 
ship lines.  His  business  consists  largely  In 
the  arranging  of  tours  for  Individuals  and 
parties,  sometimes  personally  conducted, 
throughout  the  United  States,  Canada  and 
Mexico,  and  in  providing  tbrongh  transporta- 
tion and  hotel  accommodations  for  such  par- 
ties or  individuals."  It  Is  stated  In  the  mas- 
ter's report  that  the  plaintiff  testifled  that 
bis  business  amounted  to  $200,000  a  year. 
Again,  It  is  formd  by  the  master  as  a  fact 
that  the  plaintiff  receives  business  from  all 
parts  of  New  England,  and  that  "the  com- 
plainant for  about  two  years  has .  had  ar- 
rangements with  varkins  persons  throughout 
the  New  Eingland  states  whereby  they,  for  a 
certain  commission,  will  take  orders  for  his 
tickets  and  tours  from  customers  aiq[>lylng  for 
them,  and  forward  siicfa  orders  to  the  com- 
plainant The  Boston  &  Maine  agents  are 
specially  authorized  by  the  Boston  &  Maine 
Railroad  to  thus  oa-open.t6  with  the  com- 
plainant and  a  large  business  Is  done  by  tiie 
complainant  through  these  itersons." 

The  ordinary  rule  Is  that  It  is  only  with 
regard  to  the  plalntifTs  rights  against  the 
defendant  that  the  plaintiff  must  come  into 
court  with  clean  hands.  American  Associa- 
tion, Limited,  V.  Innls,  100  Ky.  685,  00  S.  W. 
388;  Deering  v.  WIndielsea,  1  Cox.  318; 
Klnner  v.  Lake  Shore  A  Michigan  Sonthem 
Ry.,  60  Ohio  St  389;  89  M.  B.  614;  Meyer  v. 
Yeeser,  82  Ind.  294;  Lewis  &  Nelaon's  Ap- 
peal, 67  Pa.  163, 186. 

If  we  assume  In  favor  of  the  defendant 
(without  making  a  decision  oil  the  poiot)  that 
the  plaintiff  could  not  have  maintained  a 
bill  for  Interference  with  his  contractnal 
rights  If  the  contract  In  question  had  been 
procured  by  his  fraud,  the  defendant  has  not 
made  out  a  defense  on  that  groond. 

Taken  as  a  whole,  the  legal  slgnlficanoe  of 
all  tiie  matters  relied  on  by  the  defendant  hi 
this  connection  Is  that  the  plaintiff's  contract 
with  the  hotel  corporation  was  procured  by 
fraud  and  that  all  the  defendant  has  done  is 
to  tell  that  corporation  the  truth.  The  an- 
swer to  this  Is,  first  that  the  master  has  not 
found  fraud;  second,  that  the  hotel  corpora- 
tion has  not  elected  to  rescind  its  contract 
with  the  plaintiff  for  fraud  or  for  any  other 
reasoh;  and,  lastiy,  tiiat  the  defendant  did 
not  confine  himself  to  telling  the  defendant 
the  truth  about  false  representations  of  the 
plaintiff  by  which  he  procured  the  making  of 
the  contract  but  went  further  and  urged  as 
an  argument  for  Inducing  the  corporation  to 
break  its  contract  with  the  plaintiff  that  it 
was  a  mistake  to  appoint  an  exclusive  agent 
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at  all,  tbat  tbey  coold  make  more  money  If 
tbelr  agency  was  not  ezclnsfve^  no  matter 
who  the  agent  was. 

&  The  finding  of  the  master  as  to  tbe  dam- 
ages wblch  tbe  plaintiff  Is  likely  to  suffer 
BhowB  that  an  action  at  law  wonld  not  give 
him  an  adequate  remedy.  Where  tbe  plaintiff 
proves  that  the  defendant  unlawfully  Inter- 
feres or  threatens  to  Interfere  with  his  busi- 
ness or  hi  a  rights  nnder  a  contract,  and  fur- 
ther makes  out  In  proof  that  damages  will 
not  afford  an  adequate  remedy,  equity  will 
Issue  an  Injunction.  Th«  Issuing  of  Injuno- 
tlons  in  Yegelalm  t.  Ountner,  167  Mass.  92, 
44  N.  B.  1077,  8SL.B.A.722,S7Am.8t; 
Bep.  443,  and  simllBr  casee  the  last  of  whtcb 
to  PKftett  ▼.  Walsb,  102  MtMk  (R%  78  N.  BL 
7BS,  are  decisions  directly  in  point 

The  terms  of  the  Injunction  should  be  In 
snbetance  tiiat  tbe  defendant  be  restrained 
from  directly  or  indirectly  acting  as  agent  of 
the  hotel  corporation  within  tbe  New  Bug- 
land  states,  and  from  prerentlng  or  seeking 
to  prevent,  directly  or  fauUtectly,  the  plain- 
tiff from  acting  as  excluslTe  agent  of  tbe  hotel 
corporation  for  tbat  territory. 

8o  ordered. 

(Ui  Haaa.  tm 

BREWSTER  ▼.  SHERMAN  et  al. 

(Supreme  Jndicial  Court  of  Maflsachusetts. 

Plymouth.    April  16.  19bT.) 

1.  Mardaxus  — RiOHT   or   CmzEit  —  Ii<hmi> 
Option  Eueonoir. 

Under  Rer.  Eawa,  c  192.  |  6,  authorising 
tke  Institution  of  mandamus  proceedings  by 
petition,  a  dtixen  and  taxpayer  of  a  town  Ii 
entitled  to  institate  anch  proceedings  to  prohibit 
the  board  of  reidstrtLra  of  voters  and  the  town 
clerk  from  conn  tins  a  ballot  on  the  liquor  ques- 
tion in  favor  of  the  proposition,  where  it  was 
not  properly  marked. 

[E^.  Note.— For  casea  tn  point,  see  Cent  Dig. 
vcd.  38.  Mandamus,  |  289.] 

2.  COUBTS  —  StJPBEKK   JUDIOIAX.  COUST  — XV- 
BISDICnOR— MAROAiruS. 

Rev.  Laws.  c.  11.  g  421,  being  tbe  general 
election  law,  giving  the  courts  Jurisdiction  at 
law  and  in  equity  to  enforce  the  provisions  of 
the  chapter,  confers  jurisdiction  on  the  Supreme 
Jndicial  Court  to  issue  a  writ  of  mandamus  tn 
a  proper  case. 
8.  Ei.zcnoNS— YonifO— MODB. 

Under  Rev.  Lavra,  c.  11,  |  227,  providing 
tbat  the  manner  of  vciting  in  a  town  election, 
where  official  ballots  are  used,  is  by  tbe  voter 
making  a  cross  in  the  sqnare  at  the  right  of  tb» 
answer  which  he  intends  to  zive,  a  oallot  in 
which  the  voter  bad  merely  maae  an  oblique  line 
in  the  square  after  tbe  answer  in  «  loeal  option 
election  did  not  disclose  the  voter's  Intention, 
and  should  not  therefore,  be  counted. 

[Ed.  Note.— For  cases  in  point  see  Cent  IMg. 
vol.  18,  EiecHons.  %  152.] 

Report  from  Supreme  Judicial  Comt, 
Plymouth  County. 

Petition  for  mandamus  by  Isaac  C.  Brew- 
ster, a  citizen  and  taxpayer  of  Plymouth, 
against  Charles  H.  Sherman  and  others,  com- 
posing tbe  board  of  registrars  of  voters  and 
town  clerk  of  tbe  town,  to  compel  such 
txMird  to  refrain  from  counting  a  certain 
vote  cast  at  tbe  March,  1007,  town  meeting 


on  tbe  liquor  qnestlob,  and  aMo  praying 
that  the  board  and  town  dei^  make  pnK>er 
certlflcates  and  records  of  tbelr  action.  Tbe 
vote  was  marked  In  the  proper  space  for 
tbe  word  "Yes"  by  a  well-defined  slanting 
line,  and  not  by  a  cross.  Tbe  case  was 
beard  by  a  single  justice  of  tbe  Supreme 
Judicial  Court  and  after  decision  In  favor 
ot  petitioner  tbe  case  was  reported  to  the 
full  court    Writ  allowed. 

Wm.  H.  Osborne  and  Morton  OoIUngwood, 
for  petitioner.  Chas.  S.  Davis,  for  respond- 
entM. 

KNOWIiTON,  O.  J.  At  the  last  annnal 
election  In  tbe  town  of  Plymontta,  the  votes 
upon  tbe  question,  "Shall  ttcenses-be  granted 
for  tbe  sale  of  Intoxicating  Uqnors  in  this 
town?"  were  counted  by  tbe  tellers,  who  re- 
ported that  636  ballots  bad  been  cast  in  the 
affirmative,  and  637  In  tbe  negative,  and 
that  there  were  88  blank  ballots.  Two  days 
later  a  petition  for  a  recount  of  these  ballots 
was  filed  with  tbe  town  clerk,  and^  accord- 
ingly, the  registrars  of  voten,  who  are  tbe 
respondents  in  this  suit  recounted  them.  In 
their  certificate  they  dectared  and  certified 
the  vote  on  this  quotion  to  be  688  ballots 
in  tbe  afilrmatlTe,  037  In  the  negative,  and 
36  blank  ballota.  It  aiipears  that  among 
the  ballota  counted  as  afitomatiye;  there  Is 
one  tbat  shows,  in  tbe  square  opposite  to  tbe 
word  "Yea"  which  follows  the  question,  a 
diagonal  mark,  and  nothing  more.  In  this 
ballot  It  appears  that  In  voting  for  town 
officers,  tbe  voter  made  a  cross  in  tbe 
sqqares  opposite  tbe  names  of  tbe  officers  for 
whom  be  voted,  showing  that  he  vras  of 
sufficient  intelligence  clearly  and  legally  to 
indicate  his  choice. 

This  is  a  petition  for  a  writ  of  mandamus 
to  compel  the  r^lstmn  of  yoten  not  to 
count  this  ballot  and  to  make  and  file  with 
the  town  clerk  a  new  and  amended  certifi- 
cate of  tbe  reooimt  of  ballots,  la  which  it 
shall  be  stated  tbat  tbe  total  number  of 
votes  In  the  affirmative  on  said  qneetion  was 
687,  and  the  total  number  of  votes  In  tbe 
negative  was  637,  and  that  tiie  nmnbw  of 
blank  ballots  was  87. 

The  petitioner  is  a  voter  and  taxpayer  ot 
the  town,  and  the  first  question  raised  is 
whether  be  is  a  proper  party  to  invoke  a 
remedy  of  this  kind.  It  is  contended  that  to 
maintain  a  petition  for  a  writ  of  mandamus, 
he  should  have  a  private  right  or  Interest  in 
tbe  matter,  beyond  tbe  right  and  Interest  of 
an  tbe  citizens  of  the  town.  The  proposition 
contended  for  has  sometimes  been  stated  as 
the  rui^  and  It  Is  correct  In  its  application 
to  some  cases.  See  In  re  Wellington,  16 
Pick.  (Mass.)  87-105,  26  Am.  Dec.  631;  Pear- 
sons V.  Randall,  110  Mass.  118-126.  Tbe 
general  doctrine  is  stated  in  High's  Extra- 
ordinary Remedies  (3d  Ed.)  |  431,  as  fol- 
lows: "When  the  question  is  one  of  public 
right  and  tbe  object  of  tbe  mandamus  is 


Digitized  by 


Google 


822 


80  NORTHEASTERN  REPORTER. 


(MaM. 


to  procure  the  enforcanent  of  a  public  duty, 
tbe  people  are  regarded  as  tlie  real  party  in 
interest,  and  tlie  relator  at  whose  instigation 
tbe  proceedings  are  instituted  need  not  show 
that  he  has  any  legal  or  special  Interest  In 
the  result,  it  being  sufficient  to  show  that 
he  is  a. citizen,  and  aa  such  Interested  in  the 
execution  of  the  laws."  In  suppcfft  of  this 
proposition  be  cites  cases  from  many  states, 
although  decisions  from  four  states  are  cited 
to  tbe  contrary.  This  is  the  rule  applied  in 
Union  Pacific  Railroad  v.  Hall,  91  U.  S. 
343,  354,  SS5,  23  L.  Ed.  428,  and,  as  shown  in 
that  case,  It  prevails  also  in  England.  See 
King  V.  Severn  &  Wye  Ry.  Co.,  2  Bam.  & 
Aid.  646;  Rex  v.  Westmoreland,  1  Wlls.  188; 
Rex  T.  Kent,  14  East  396;  R«c  t.  Cumber- 
land, 1  M.  &  S.  190.  In  Attorney  General 
V.  Boston,  123  Mass.  460-479,  Chief  Justice 
Gray  says:  "There  Is  a  great  weight  of 
American  authority  in  favor  of  the  doctrine 
that  any  private  person  may  move,  without 
the  Intervention  of  the  Attorney  General,  for 
a  writ  of  mandamus  to  enforce  a  public  duty 
not  due  tbe  government  as  such."  And  he 
intimates,  without  deciding,  that  this  Is  the 
law  of  Massachusetts.  See  Warren  t. 
Charlestown,  2  Gray,'  84;  Larcom  v.  Olln, 
100  Mass.  102^110,  86  N.  E.  113.  Inasmuch 
as  the  proceedings  are  Instituted  under  our 
statute  by  a  petition,  and  the  trial  is  usually 
had  upon  the  petition,  there  is  a  peculiar 
reason  why  the  general  rule  should  apply  in 
this  commonwealth.  Rev.  Laws,  c.  192,  §  6. 
In  regard  to  tbe  question  whether  licenses 
shall  be  granted  for  the  sale  of  intoxicat- 
ing liquors  in  Plymouth,  no  private  right  11 
involved,  as  distinguished  from  that  of  all 
the  Inhabitants  of  the  town.  The  petitioner 
Is  a  proper  party  to  sue  for  a  writ  of  man- 
damus. 

'  Tbe  judge  was  unable  to  find  as  a  fact 
that  tbe  diagonal  mark  constituted  a  cross, 
or  Indicated  that  the  voter  intended  to  vote 
and  had  voted  "Xes"  upon  the  question  sub- 
mitted. He  found  that  "the  voter  either  may 
have  Intended  to  vote  'Yes'  and  then  failed 
to  complete  tbe  cross  necessary  to  express 
his  purpose,  or  he  may  have  begun  with  such 
an  intention  and  then  concluded  not  to  do 
so,  when,  instead  of  erasing  or  crossing  out 
the  mark  already  made,  he  left  It  as  It  ap- 
pears." Having  found  that  the  ballot  was 
defective,  and  Improperly  counted,  he  order- 
ed a  peremptory  writ  of  mandamus  to  issue, 
and  reported  the  questions  of  law  to  this 
court 

That  a  writ  of  mandamus  is  the  proper 
remedy  In  a  case  of  this  kind  was  decided, 
after  full  consideration,  in  Flanders  v.  Rob- 
erts, 182  Mass.  524,  65  N.  E.  902.  See,  also, 
Keough  V.  Holyoke,  150  Mass.  408,  31  N.  E. 
387;  Wheeler  v.  Carter,  180  Mass.  382,  62 
N.  E.  471;  Blackmer  v.  Hildreth,  181  Mass. 
29,  63  N.  E.  14;  O'Connell  v.  Mathews,  177 
Mass.  518,  59  N.  E.  195.  Rev.  Laws,  c.  11, 
i  421,  which  gives  the  courts  "jurisdiction 
at  law  and  In  equity  to  enforce  the  provi- 


sions of  this  chapter,"  etc.,  includes  jniis- 
dlction  in  the  Supreme  Judicial  Court  to  is- 
sue a  writ  of  mandamus  in  a  proper  case. 
The  facts  and  tbe  appropriate  remedy  in  Po*- 
ry  V.  Hull,  180  Mass.  547,  62  N.  E.  962,  relied 
on  by  tbe  respondents,  were  very  different 
from  those  in  Flanders  v.  Roberts  and  from 
those  In  the  present  case.  Tbe  decision  iu 
Perry  v.  Hull  was  simply  that  the  court 
will  not  issue  a  writ  of  mandamus  in  a  case 
where  an  appropriate  and  effectual  roaedy 
in  equity  is  given  by  tbe  statute.  In  a  case 
like  the  present  the  remedy  In  equity  refer- 
red to  In  tbe  statute  was  not  intended  to 
take  the  place  of  a  remedy  by  a  writ  of 
mandamus,  and  It  would  not  be  adequata 

The  flndings  of  the  judge  in  regard  to  the 
ballot  were  well  warranted.  The  manner 
of  voting  in  a  case  of  this  kind  is  by  the 
voter's  "making  a  cross  in  the  square  at  the 
right  of  the  answer  which  he  intends  to 
give,"  as  prescribed  by  Rev.  Laws,  c.  11,  I 
227.  Tbe  voter  failed  to  do  this.  Hla  In- 
tent and  the  reason  for  his  failure  to  ex- 
press It  are  left  to  mere  conjecture.  The 
difficulty  of  finding  an  Intention  to  vote  in 
a  particular  way,  when  the  intention  is  not 
expressed  as  prescribed  by  tbe  statute,  is 
pointed  out  In  Flanders  v.  Roberts.  182  Mass. 
524,  65  N.  E.  902,  and  in  the  numerous  de- 
cisions there  cited.  See,  also,  O'Conndl  v. 
Mathews,  177  Mass.  518,  59  N.  E.  195.  In 
Rev.  Laws,  c.  11,  i  238,  It  Is  expressly  pro- 
vided that  a  ballot  shall  not  be  counted  If 
the  voter's  '*cholce  cannot  be  determined." 
There  was  no  error  of  law  In  the  rulings  or 
findings. 

Peremptory  writ  of  mandamus  to  Issue. 


0S5  Mass.  aS) 

LORD  ▼.  R0W8B. 

(Supreme  Judicial  Court  of  Massachusetts. 
Middlesex.    April  8,  1907.) 

1.  Pleading  —  VEKiFroATioN  —  AmDAvm 
--Jtn»AT— ScrpTiciENCV. 

Tbo  words  "subscribed  and  swora  to 
•  •  *  before  me,"  in  a  jurat  annexed  to  an 
affidavit  purporting  to  verify  a  petition  to  prove 
exceptions  taken  on  a  trial,  import  tliat  the  peti- 
tioner siKned  tlie  petition  and  made  oath  that 
the  statements  therein  contained  were  true,  and 
show  a  verification  of  the  petition. 

fEd.  Note.— For  cases  In  point  see  Cent  Die. 
vol.  39,  Pleadini!.  {  905.] 

2.  BxoEFTons,    Biix    or— Pbocxedinos   to 

Establish. 

In  replevin,  the  two  defendants  filed  inde- 
pendent and  inconsistent  answers,  and  plaintiff 
obtained  a  verdict  against  one  of  them,  who 
filed  a  petition  to  prove  exceptions  taken  at  the 
trial.  The  bill  of  exceptions  purported  to  have 
been  filed  in  behalf  of  both  defendants.  Held 
that  for  the  purpose  of  establishing  the  excep- 
tions as  between  plaintiff  and  the  defendant 
against  whom  judgment  was  rendered,  it  was 
Immaterial  whether  it  was  agreed  that  as  re- 
gards tbe  other  defendant  the  question  should 
be  one  of  costs  only. 
8.  Appeal— Verdict— Conclusiveness. 

A  motion  to  set  aside  a  verdict  on  the 
ground  that  it  is  against  the  evidence  and  the 
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Imw  ia  addressed  to  the  discretion  of  the  trial 
court,  and  cannot  be  revised  oa  exeeptiona. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  3,  Appeal  and  Error,  U  3860-3S65.] 

4.  TRJAL  —  iNSTBUCnONB  —  Rkqubstxd     In- 
STBX7CTI0NB — CkjUPLIANCE    WITH    REQUESTS. 

A  party  is  not  entitled  to  have  a  requested 
instruction  jpven  in  its  exact  language,  though 
the  same  is  correct  in  law  and  applicable  to  the 
case;  but  it  is  enough  if  the  same  is  given  in 
substance. 

r£d.  Note— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial.  S  666.] 

5.  FixTnBEs— What  abe— iNSTRtroriONB. 

Where,  in  replevin,  the  issue  was  whether 
the  articles  sought  to  be  recovered  were  person- 
alty or  fixtures,  an  instruction  that  what  had 
been  put  on  premises  and  attached  to  the  realty, 
or  connected  therewith  for  the  improvement  and 
use  of  the  same,  as  a  factory  and  tanks  erected 
therein  appurtenant  to  its  use,  became  a  part 
of  the  realty  and  passed  as  part  of  the  realty, 
was  properly  refused,  because  too  broad. 

FEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Fixtures,  §S  10-12,  77.] 

6.  Tbiai/— Refusal  ov  Requisstb  to  Chabgb 

— INSTEUOTIONS    AiBBADY    GiVEK. 

Where.  In  replevin,  the  Issue  was  whether 
the  property  sought  to  be  recovered  was  person- 
alty or  fixtures,  the  refusal  to  charge  that  the 
deed  to  defendant  and  his  possession  thereunder, 
and  the  possession  of  a  third  person  as  his  ten- 
ant under  a  lease,  transferred  the  fixtures  an- 
nexed to  the  realty,  so  that  plalntifF  could  not 
replevy  them,  was  properly  refused,  because 
covered  by  the  geneial  language  of  the  charge 
that  for  fixtures  the  action  could  not  be  main- 
tained. 

fEd.  Note.— For  cases  in  ix^t  see  Cent  Dig. 
vol.  46.  Trial,  if  651-859.] 

7.  FiXTUBXB— BlOBXS    <a    PaBTXCS— IlfSTBUO- 
TION8. 

Where,  in  replevin,  the  issue  was  whether 
the  proper^  sought  to  be  recovered  was  per- 
sonalty or  fixtures,  an  instruction  that  plaintiff 
woald  not  have  a  right  to  separate  and  remove 
articles  which  were  fixtures,  but  that  he  would 
have  only  a  right  to  remove  such  things  as  were 
personal  property,  either  under  the  law  or  by 
virtue  of  any  agreement  under  which  they  were 
attached  to  realty,  was  sufficiently  favorable  to 
defendant 

Excepttons  from  Superior  Court;  Middlesex 
CJonnty. 

Replevin  by  Frank  N.  Lord  a^cfllnst  Artbnr 
B.  Rowse  and  James  E.  Blacker,  continued 
on  the  death  of  the  latter  against  Annie  B. 
Blacker  and  another,  execntors.  There  was 
a  verdict  for  plaintiff  against  defendant  Ar- 
thur E.  Rowae,  and  a  verdict  for  the  execu- 
tors of  defendant  James  B.  Blacker,  and  de- 
fendant Arthur  E.  Bowse  brings  exceptions, 
and  flies  a  petition  to  prove  his  exceptions. 
Petition  to  prove  exceptions  granted,  and 
exceptions  OTcrruIed. 

At  the  close  of  the  evidence  the  defendant 
submitted  in  writing  requests  for  rulings,  18 
In  number,  and  excepted  to  the  failure  to 
give  rulings  1,  3,  7,  8;  17,  and  18,  which  are 
as  follows:  "(1)  That  the  plaintiff  had  no 
right  under  this  r^levln  writ  to  separate  and 
remove  the  fixtures  from  the  real  estate  con-, 
▼eyed  to  the  defendant  Blacker  by  Wm.  H. 
Emerson  December  4, 1899,  and  cannot  main- 
tain this  action  for  such  fixtures," 

"(3)  That  whatever  had  been  previously 
put  on  ts  the  premises  conveyed  December 


4,  1899,  by  deed  of  Wm.  H.  Emerson  to 
James  Blacker,  and  which  was  attached  to 
the  realty  or  connected  in  any  way  there- 
with, for  the  improvement  and  use  of  the 
same  as  a  vinegar  factory,  and  all  large 
tanks  erected  therein  appurtenant  to  Its  use 
to  manufacture  vinegar,  became  a  part  of 
the  realty,  and  passed  as  part  of  the  realty 
to  said  Blacker  by  said  deed,  and  was  not 
the  subject  of  replevin  by  the  plaintiff." 

"(7)  The  deeds  to  Blacker,  and  his  entry 
and  possession  under  bis  deed,  and  the  i>os- 
sesslon  of  Arthur  E.  Rowse  as  bis  tenant  un- 
der a  lease,  transferred  the  fixtures  which 
were  annexed  to  the  realty  for  the  purpose 
of  a  vinegar  factory,  so  that  the  plaintiff 
could  not  maintain  this  action  of  replevin 
for  any  of  said  fixtures. 

"(8)  A  deed  of  realty  covers  all  articles 
annexed,  In  spite  ct  any  agreement  to  the 
contrary  with  a  former  owner  to  which  the 
grantee  is  not  a  party." 

"(17)  The  defendants  ask  the  court  to  in- 
struct the  Jury  that  the  plaintiff  bad  no  right 
after  the  expiration  of  his  lease  of  the  Kelley 
lot  and  the  time  given  by  the  lessors  for 
removal  and  his  tenancy  at  will  had  termi- 
nated, and  both  lots  bad  been  deeded  to 
Blacker,  to  enter,  leparate,  and  remove  the 
fixtures  f^om  the  factory  or  maintain  re- 
plevin for  them. 

"(18)  That  the  plaintiff  had  no  right  un- 
der this  replevin  writ  to  separate  and  re- 
move fixtures  which  would  be  destroyed  and 
rendered  useless  by  so  doing." 

The  defendant  Arthu)r  E.  Rowse,  within 
three  days  after  the  verdict,  filed  a  motion 
to  set  aside  the  verdict,  which  motion  was  re- 
fused, and  the  defendant  then  and  there  fil- 
ed his  written  exceptions  to  the  refusal  to 
set  aside  the  verdict:  First,  on  the  ground 
it  was  against  the  evidence;  second,  because 
it  was  against  the  law;  and,  third,  because 
it  was  against  the  law  as  given  to  the  Jury 
by  the  court 

Oeorge  R.  Nutter  and  Brandels,  Dunbar 
&  Nutter,  for  petitioner.  Charles  W,  Bart- 
lett,  W.  Frederick  Kimball,  and  Edward  W. 
Bancroft,  for  respondent  Francis  S.  Hessel- 
tine  and  Charles  H.  Studley,  Jr.,  for  execu- 
tors. 

HAMMOND,  X  1.  The  first  question  Is 
whether  the  exceptions  are  established.  It 
Is  argued  by  Lord,  the  plaintiff  in  the  actl<Mi 
and  the  respondent  in  the  proceeding  to 
establish  the  exceptions,  that  the  petition  is 
not  "verified  by  affidavit"  as  required  by  the 
sixth  rule  of  practice  before  the  fall  court 
But  this  x>osltlon  Is  untenablei  The  words 
In  the  jurat,  "Subscribed  and  sworn  to 
•  •  •  before  me,"  legally  import  that  the 
petitioner  signed  the  petition  and  made  oath 
that  the  statements  therein  contained  -were 
true,  all  before  the  magistrate  as  such.  This 
is  a  verification  by  aflldavlt  within  the  mean- 
ing of  tiw  mla.   The  case  diffos  widely  from 
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cases  like  Hadley  t.  Watson,  148  Mass.  27, 
9  N.  B.  806,  upon  which  the  respondent  relies. 

It  appears  from  the  certificate  of  the  trial 
Judge  that  be  disallowed  the  exceptions,  first, 
because  they  did  not  contain  a  statement 
that  "at  the  conclusion  of  the  testimony,  it 
was  agreed  by  counsel  that,  as  regards  the 
defendant  Blacker,  the  question  should  be 
one  of  costs  only,"  and  second,  because  the 
defendants  refused  to  insert  a  statement  that 
"exceptions  were  sared  only  to  failure  to 
glTe  requests  1  and  8,  and  additional  instruc- 
tions were  given  with  respect  to  these  two." 
The  commissioner  to  whom  the  petition  was 
referred  has  found  that  the  first  statement 
upon  which  the  Judge  Insisted  was  In  con- 
formlty  with  the  truth. 

We  have  not  found  it  necessary  to  de- 
termine whether  the  finding  of  the  commis- 
sioner upon  the  first  objection  made  by  the 
trial  Judge  was  Justified  by  the  evidence  be> 
fore  him,  or  whether  the  power  to  make  such 
an  agreement  for  Blacker  was  within  the 
sci^e  ot  the  authority  of  his  counsel,  be- 
cause we  are  of  opinion  that  the  question 
whether  such  an  agreement  was  made  has 
become  immaterial.  Before  the  trial  Blacker 
had  died  and  his  executors  had  appeared  in 
his  place  to  defend.  At 'the  trial,  however, 
for  the  sake  of  convenience  the  parties  spoke 
ot  Blacker  as  though  be  were  still  living, 
and  the  Judge  In  the  charge  to  the  Jury  spoke 
of  him  In  the  same  way.  For  the  same  rea* 
son  we  shall  follow  to  some  extent  a  similar 
course. 

The  action  was  replevin,  and  there  were 
two  defendants.  They  filed  separate  and  in- 
dependent  answers,  and  although  at  the  trial 
they  seem  to  have  been  defended  by  the 
same  counsel,  yet  they  were  not  Joint  de- 
fendants; and  the  defense  of  one  was  so  far 
difFerent  from  the  defense  of  the  other  that 
a  verdict  might  have  been  rendered  for  one 
and  against  the  other.  While  the  bill  of  ex- 
ceptions  purports  to  have  been  filed  In  be- 
half of  both  defendants  and  was  sig:ned  by 
the  counsel  "as  attorneys  for  the  defendants," 
still  we  think  that  the  principle  of  singula 
different  from  the  defense  of  the  other  that 
the  bill  may  be  construed  as  the  bill  of  Black- 
er alone  as  to  the  part  necessary  for  the  con- 
sideration of  his  case,  and  as  the  bill  of 
Rowse  alone  as  to  the  part  necessary  for 
the  consideration  of  his  case.  Upon  such 
construction  of  the  bill  the  case  is  not  one 
where  there  has  been  a  change  in  the  circum- 
stances since  the  presentation  of  the  bill. 
Each  case  remains  the  same  now  as  at  the 
time  of  the  presentation  of  the  bill.  The 
only  thing  which  has  happened  Is  that  Black- 
er has  dlsaH)eared.  The  case  of  Rowse  re- 
mains the  same  as  before,  and,  so  far  as 
respects  that,  the  omitted  phrase  never  was 
material.  The  petition  before  us  is  by  Rowse 
alone.  As  between  him  and  the  plaintiff  It 
is  immaterial  whether  or  not  the  allege 
agreement  as  to  Blacker'a  interest  was  made. 
Hence,  even  If  It  be  assumed  that,  when  the 


exceptions  were  disallowed  by  tbe  Judge,  he 
was  right  so  far  at  least  as  respects  tbe  In- 
terest of  Blacker  and  therefore  that  tbese 
exceptions  could  not  be  established  in  faror 
of  that  interest,  yet  now  that  they  are  prose- 
cuted by  Rowse  alone  we  think  that  the 
omission  Is  not  fatal  to  him. 

As  to  the  second  ground  for  the  disallow- 
ance of  the  exceptions,  the  commissioner 
has  found  in  favor  of  the  petitions.  We 
think  that  this  finding  must  stand.  Tbe  ex- 
ceptions must  therefore  be  regarded  as  estab- 
lished. 

2.  Rowse  moved  tliat  the  verdict  be  set 
aside  on  the  ground,  first,  that  It  was  against 
the  evidence  and  tbe  weight  of  the  evidence; 
second,  that  It  was  against  tbe  law;  and 
third,  that  is  was  against  the  law  as  given 
by  the  court  The  motion  was  refused  and 
Rowse  excepted  to  the  refusal,  the  grounds 
of  his  exception  being  the  same  as  those  al- 
leged in  the  motion.  Whatever  may  be  the 
rule  elsewhere,  in  this  commonwealth  a  mo- 
tion to  set  aside  a  verdict  for  reasons  like 
these  is  addressed  to  the  discretion  of  the 
trial  court,  and  we  cannot  revise  it  on  excep- 
tion. Lowell  Gkisllgbt  Co.  v.  Bean,  1  Allen, 
274;    Phillips  v.  Soule,  6  AWm,  150. 

8.  We  now  pass  to  the  consideration  of  tlie 
exceptions  taken  at  the  trial.  The  action  is 
replevin  bronght  by  Lord  against  Blacker,  tbe 
owner  of  certain  teal  estate  used  as  a  fac- 
tory for  the  manufacture  of  vinegar,  and 
Rowse,  the  tenant  and  raanufactnrer,  to  re- 
cover certain  articles  alleged  to  be  personal 
property  of  the  plaintiff  and  being  at  the  date 
of  the  writ  in  the  factory.  The  schedule  in 
the  writ  comprised  120  items.  It  was  conced- 
ed by  tbe  defendants  that  the  plaintiff  was 
enUtied  to  68  of  them,  and  as  to  these  items 
the  only  question  was  whether  tbe  defend- 
ants had  held  or  detained  them  as  against 
the  plaintiff.  Tbe  contest  as  to  titie  was 
over  the  remaining  S7  Items.  Blacker  filed 
a  general  denial.  His  executors  further  an- 
swered that  as  to  the  63  items  abbve  named 
they  did  not  unlawfully  take  and  detain 
them,  and  as  to  the  remaining  57  articles  they 
say  that  "said  articles  were  •••  at- 
tached to  and  belonging  to  the  vinegar  fac- 
tory owned,  at  the  time  of  the  suing  oat  of 
the  plaintltTs  writ,  by"  Blacker,  and  that 
Blacker,  "at  the  time  of  tbe  service  of  siid 
writ  was  not  in  possession  of  the  said  fac- 
tory, but  had  leased  the  same  to"  Rowse,  the 
other  defendant  The  answer  of  Rowse  Is 
substantiislly  the  same.  He  admits  the  titie 
of  the  68  items  to  be  in  tbe  plaintiff,  and  de- 
nies that  he  held  or  detained  any  of  them 
fnnn  the  plaintiff. 

The  case  called  for  a  discrimination  be- 
tween i)er8onaI  property  and  fixtures,  involv- 
ed a  careful  and  detailed  examination  of 
a  great  many  facts,  and  even  with  tbe  help 
of  tbe  auditor's  report  was  a  difficult  case 
for  the  grasp  of  an  ordinary  Jury.  Several 
days  were  occupied  in  Its  trial.  At  the  clow 
of  the  evidence  tbe  defendants  submitted  to 


Digitized  by 


Google 


Haas.) 


GABDN£B  r.  SKINNfiB. 


825 


tbe  court  18  requests.  After  the  charge  tbe 
defendant  Bowse  excepted  to  the  refusal  to 
give  the  first,  third,  seventh,  eighth,  seven- 
teenth, and  eighteenth.  The  defendant  was 
not  entitled  to  have  any  request  given  In  Its 
exact  language,  even  If  it  were  correct  In  law 
and  applicable  to  the  case.  It  Is  enough  if 
it  was  given  in  substance.  In  tbe  case  be- 
fore us  there  was  no  exception  to  the  charge, 
the  only  exception  being  to  the  refusal  to 
give  the  requests. 

We  have  carefully  collated  the  clbarge  with 
tbe  requests  in  question.  In  clear  and  em- 
pbatic  Iitngnage  the  Jury  were  told  that  the 
burden  was  upon  the  plaintiff  among  other 
things  to  show  as  to  eacli  article  that  it  was 
personal  property  and  not  a  fixture,  and  that 
tbat  was  so  even  if  the  tenant  would  have 
tbe  right  to  remove  it  as  a  tenant's  fixtures; 
also  that  he  could  not  maintain  replevin  for 
an  article  which  was  a  fixture  so  long  as  it 
remained  such.  The  court  further  instructed 
the  Jury,  by  illustration  and  otherwise,  as 
to  the  tests  to  be  used  in  ascertaining  wheth- 
er an  article  was  or  was  not  a  fixture.  The 
keynote  of  tbe  charge  was  that  unless  the 
plaintiff  proved  any  given  article  to  be  per- 
sonal property  as  distinguished  from  a  fix- 
ture, be  must  fall  in  the  suit  so  far  as  re- 
ejected  that  article;  and  the  Jury  were  told 
to  consldw  each  article  and  determine  un- 
der tbe  instmbtlons  given  whether  it  was 
personal  property.  To  the  charge,  as  before 
stated,  no  exception  was  taken.  We  are  of 
opinion  that  the  third  request  was  too  broad. 
So  far  as  it  related  to  fixtures  it  was  cover- 
ed by  tbe  general  language  of  the  charge.  So 
far  as  It  related  to  personal  property  It  could 
not  have  been  given.  The  seventh  request 
relates  in  terms  to  fixtures  only,  and  was 
-covered  by  the  general  language  of  the  charge 
tbat  for  fixtures  the  action  could  not  be  main- 
tained. The  same  may  be  said  of  the  seven- 
teenth and  eighteenth  requests. 

As  to  the  first  request  the  trial  Judge,  after 
leading  it  to  the  Jury,  said:  "That  is  true; 
that  the  plaintiff  would  not  have  any  right 
to  separate  and  remove  anything  which  yon 
find  under  the  Instructions  were  fixtures. 
He  would  have  only  a  right  to  remove  such 
as  are  personal  property,  either  by  vlrtne 
of  the  rules  of  law  as  to  their  character, 
or  by  virtue  of  the  agreement  under  which 
they  were  attached  making  them  personal 
property  at  that  time."  This  was  sufilclent- 
ly  favorable  to  the  defendants. 

Tbe  eighth  request  was  given  with  a 
modification  which  was  correct  Morris  ▼. 
French,  106  Mass.  826;  Brooks  v.  Prescott, 
114  Mass.  892;  Taft  t.  Stetson,  117  Maes. 
4n. 

If,  as  Is  strongly  contended  by  the  de- 
fendants, the  Jury,  through  an  inability  prop- 
erly to  grasp  the  large  mass  of  facts  and  to 
apply  the  law  thereto,  or  from  any  other 
similar  cause,  have  rendered  an  unjust  ver- 
dict, the  remedy  is  not  to  be  found  in  this 
conrt    It  is  possible  tbat  more  spedflc  rul- 


ings  as  to  each  article  oonid  have  been  re- 
quested, or  some  other  course  might  have 
been  taken  to  raise  the  Intricate  and  numer- 
ous questions  of  law  Inherent  in  the  case. 
We  can  however  pass  only  upon  the  ques- 
tions of  law  raised  upon  the  record;  and  we 
see  no  error  in  the  way  In  which  ttie  trial 
Judge  d^alt  with  the  requests  of  tbe  defend- 
ants. 
Exceptions  overruled. 


(196  Mass.   164) 

QARDN^  T.  SKII7NER  et  aL 

(Supreme  Judicial  Court  of  Massachoaetts. 
SnfFolk.    April  2.  1907.) 

L  TBITSTS    —    CONSTBtTCTION '  —   DETKBiaiVA- 
TION    OF   HEIBS— TiMB. 

Decedent  created  by  deed  a  trust  to  pay 
over  the  rents  and  profits  to  Gr.  from  time  to 
time  for  her  life,  and  on  her  death,  if  she  had 
a  husband  lirinK,  to  pay  the  same  to  O.'s  ap- 
pointee for  such  uses  as  die  shoold  appoint 
by  any  writing  in  the  nature  «f  «  will  during 
the  natuntl  life  of  the  husband,  and  in  default 
of  appointment  then  to  pay  the  income  to  the 
husband  for  life,  and  on  his  decease,  or  on  the 
decease  of  6.  without  leaving  a  huat>and,  in 
trust  for  her  heirs  at  law.  Held,  that  the  heirs 
at  law  of  O.  should  be  determined  as  of  the 
date  of  her  death,  and  not  as  of  the  date  of 
the  death  of  her  hosbatid. 

2.  Sak»~"Hiibs  at  Law." 

'  A  trust  was- created,  hy  wluch  the  trustee 
was  directed  to  invest  the  fund  in  "property, 
real  or  personal,"  as  he  might  deem  expedient, 
and  pay  over  the  "rents,  profits,  dividends,  in- 
terest, or  income,"  and  at  the  termination  of 
the  trust  to  pay  tiie  fond  to  the  heirs  at  law 
of  the  first  life  tenant  Held,  that  tbe  "heirs  at 
law"  shonid  be  construed  to  include  only  those 
who  wonid  take  real  estate  if  the  life  tenant 
had  died  Intestate. 

3.  Descent  ano   Distbibutior  —  Hubs  at 
Law— Sdrvivinq  Spouse.  . 

Under  Pub.  St  c.  125,  |  1,  providing  for 
the  descent  of  real  property,  a  surviving  hus- 
band is  not  entitled  to  take  an  interest  in  land 
as  an  heir  at  law  of  his  deceased  wife. 

TEd.  Note.— For  cases  in  point  see  Cent  Dig. 
Vol.  16,  Descent  and  Distributioq,  t  136.] 

Case  Reserved  from  Supreme  Judicial 
Conrt,  Suffolk  Connty. 

Action  by  Oeorge  A.  Gardner,  as  trustee 
under  a  deed  of  trust  for  the  benefit  of  Bliza 
B.  Gardner,  and  others,  against  Francis 
Skinner  and  others,  as  executors  of  the  will 
of  Francis  Skinner,  deceased,  and  others,  for 
the  construction  of  the  deed  of  trust  On 
reserved  case  by  a  Justice  of  tbe  Supreme 
Judicial  Court  for  the  determination  of  the 
full  conrt 

John  Noble,  Jr„  for  plaintiffs  Gardner. 
Harold  J.  Coolidge,  for  respondents  Cool- 
idge  and  Gardner. 

KNOWLTON,  C.  J.  This  is  a  bill  for  In- 
structions as  to  the  disposition  of  a  trust 
fund.  The  plaintiff  holds  the  fund  under  an 
indenture  wbidi  states  the  trust  In  these 
words:  "In  trust  to  invest  said  sum  •  •  • 
in  such  propery,  real  or  personal,  and  such 
securities,  personal  and  otherwise,  as  said 
trustee  may  deem  expedient  and  for  the  bene- 
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fit  of  the  trust;  and  In  trust  to  collect,  re- 
ceive and  pay  over  the  rents,  profits,  divi- 
dends, Interest  or  Income  of  the  trust  fund  to 
said  Eliza  B.  Gardner  from  time  to  time,  to 
her  own  use,  upon  her  separate  receipt  and 
free  from  the  control  of  any  husband,  during 
the  term  of  her  natural  life.  And  upon  her 
decease  If  she  shall  have  a  husband  then 
living,  In  trust  to  pay  over  the  rents,  profits, 
dividends,  Interest  or  Income  of  the  fund  to 
such  person  or  persons,  to  such  use  or  uses 
as  she  shall  appoint  and  declare  by  any 
writing  In  the  nature  of  a  will,  during  the 
term  of  the  natural  life  of  her  said  husband ; 
and  In  default  of  such  appointment,  then  In 
trust  to  pay  over  said  rents,  profits,  divi- 
dends, Interest  or  Income  to  her  said  husband 
to  bis  own  use  during  the  term  of  his  natural 
life>  and  upon  his  decease,  or  upon  the  de- 
cease of  said  Eliza  B.  Gardner  If  she  shall 
leave  no  husband,  In  trust  for  her  heirs  at 
law."  Eliza  B.  Gardner  married,  and  on 
September  22, 1898,  she  died  leaving  her  hus- 
band Francis  Skinner,  Sr.,  and  a  son  Francis 
Skinner,  one  of  the  defendants  in  this  case, 
surviving  her.  On  November  24,  1905,  Fran- 
cis Skinner,  Sr.,  died.  The  plaintiff  asks  the 
court  to  Instruct  bim  whether,  under  the 
terms  of  the  trust,  the  heirs  at  law  are  to  be 
determined  as  of  the  time  of  the  death  of 
Ellzn  B.  Skinner,  or  as  of  the  time  of  the 
death  of  Francis  Skinner,  Sr..  whether  Fran- 
cis Skinner,  Sr.,  Is  Included  among  the  heirs 
at  law,  and  whether  the  words  "heirs  at 
law"  are  to  be  Interpreted  as  meaning  the 
persons  who  would  be  entitled  to  take  the 
real  estate  of  Eliza  B.  Skinner,  or  the  per- 
sons who  would  be  entitled  to  take  her  per- 
sonal estate. 

It  seems  rery  plain  that  the  heirs  of  Eliza 
B..  Skinner  who  are  to  take  In  this  case  are 
to  be  determined  as  of  the  time  of  her  death. 
There  is  nothing  In  the  case  to  take  It  out 
of  the  general  role  that  a  bequest  or  devise, 
to  the  heirs  at  law  of  a  testator  or  of  a  life 
tenant,  will  be  construed  as  referring  to 
those  who  are  such  at  the  decease  of  the  tes- 
tator, or  o^  the  life  tenant,  unless  a  different 
Intent  Is  plainly  manifested  In  the  will.  Ab- 
bott T.  Bradstreet,  3  Allen,  687;  MInot  t. 
Tappan,  122  Mass.  635;  Glbbens  v.  GIbbens, 
140  Mass.  102,  3  N.  B.  1,  64  Am.  Rep.  463; 
Bosworth  V.  Stockbrldge,  189  Mass.  286,  76 
N.  E.  712.  There  Is  nothing  to  indicate  a 
different  Intent  on  the  part  of  the  testator, 
and  the  heirs  at  law  are  those  who  were  such 
at  the  time  of  the  decease  of  Eliza  B.  Skin- 
ner. 

The  fund  was  to  be  Invested  by  the  trustee 
In  "property,  real  or  personal,"  as  he  might 
deem  expedient,  and  he  was  to  pay  over  the 
"rents,  profits,  dividends.  Interest  or  income," 
and  at  the  termination  of  the  trust  it  was  to 
go  to  the  heirs  at  law  of  the  first  life  tenant 
It  was  not  to  be  treated  as  personal  property, 
to  be  held  and  finally  paid  over  as  such,  but 
as  either  real  estate  or  personal  property,  or 
as  In  part  one  and  In  part  the  other.    It  la 


immaterial  that  the  trustee  has  made  all  bis 
Investments  In  personal  property.  In  deter- 
mining the  meaning  of  the  words  "heirs  at 
law"  this  Is  to  be  treated  as  a  mixed  fund, 
which  the  donors  thought  as  likely  to  be  all 
real  property  as  all  personal  property  when 
finally  disposed  of.  It  seemed  most  likely  to 
be  In  part  of  one  kind  and  In  part  of  tbe 
other.  It  was  not  Intended  that  different 
parts  of  It  should  go  to  different  classes  of 
takers.  Tbe  rule  In  cases  of  tbis  kind  is  that 
only  those  who  would  take  the  real  estate  if 
the  ancestor  were  Intestate  can  be  considered 
heirs  at  law.  Clark  v.  Cordis,  4  Allen,  406, 
479,  480 ;  Fabens  v.  Fabens,  141  Mass.  395,  5 
N.  E.  650 ;  Proctor  v.  Clark,  154  Mass.  45,  27 
N.  E.  C73,  12  L.  R.  A.  721 ;  omey  v.  Levering. 
167  Mass.  446,  45  N.  B.  766 ;  Heard  v.  Read, 
169  Mass.  216-224,  47  N.  E.  778;  Gray  v. 
Whittemore,  192  Mass.  367,  78  N.  E.  422. 

Sweet  V.  Dutton,  109  Mass.  589,  12  Am. 
Rep.  744,  relied  on  by  the  executors  of  the 
will  of  Francis  Skinner,  Sr.,  was  questioned 
In  Merrill  v.  Preston,  135  Mass.  451,  and 
held  to  rest  on  the  view  taken  by  the  court 
of  the  peculiar  facts  of  the  case.  In  White 
V.  Stanfleld,  146  Mass.  424,  15  N.  5.  919,  Cod- 
man  V.  Krell,  152  Mass.  214,  25  N.  E.  90,  and 
Kendall  v.  Gleason,  152  Mass.  457,  25  N.  E. 
838,  9  L.  R.  A.  509,  the  fund  was  Intended  to 
be  held  and  finally  disposed  of  as  personal 
property,  and  It  therefore  came  under  a  dif- 
ferent rule. 

Eliza  B.  Skinner  left  a  son,  who  was  her 
only  heir  at  law  under  the  statutes  In  force 
at  the  time  of  her  death;  for  her  husband 
could  take  no  share  of  her  real  estate.  Pub. 
St  a  126,  {  1.  It  follows  that  the  plaintUf 
should  pay  over  the  proceeds  of  the  trust 
property  to  the  defendant  Francis  Sklnnra'. 

So  ordered. 


a9e 
VINTON  T.   SARGENT. 


133> 


(Supreme  Judicial  Court  of  Massachnsetta. 
Suffolk.    April  2.  1907.) 

ADiri:«isTBATORS  —  Appointment  —  Jtjbis- 
DicnoN  op  CotJSTs— Situs  op  Assets. 
Under  Rev.  Laws,  c.  137.  S  1.  and  chapter 
162.  §  3,  aathorizine  the  probate  court  to  grant 
administration  of  the  estate  of  persons  dj-ing 
out  of  the  commonwealth  leaving  an  estate  to 
be  administered  within  the  commonwealth,  et&. 
the  probate  court  has  jurisdiction  to  appoint 
an  administrator  of  a  nonresident  decedent 
whose  onl.v  property  In  the  commonwealth  con- 
gists  of  a  claim  In  a  trust  estate  created  by  a 
will  admitted  to  probate  in  tl)e  commonwealtii. 
and  in  process  of  settlement  in  a  court  tbeniof 
having  jurisdiction  of  tbe  subject-matter  and  of 
the  trustee,  since,  under  chapter  149,  55  29.  30. 
chapter  150.  5  1.  chapter  147,  5  20,  and  chapter 
167,  I  1,  ho  proceeding  may  be  maintained  fOr 
the  recovery  of  the  claim  without  taking  oQt 
letters  of  administration  in  the  commonwealth. 
FEd.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  22.  Executors  and  Administrators.  5  24.] 

Case  Reserved  from  Supreme  Judicial 
Court  Suffolk  County. 

Petition  by  Alfred  C.  Vinton  for  bis  »p- 
polntment  as  administrator  of  John  Tnmei 
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Sargait,  deceased,  In  which  William  Story 
Sargent  appeared  and  objected  for  want  of 
jurisdiction  of  the  court  to  appoint  an  admin- 
istrator. From  a  decree  of  the  probate  court 
appointing  Alfred  C.  Vinton  administrator, 
William  Story  Sargent  appeals,  and  the  cause 
was  reserved  for  the  decision  of  the  Supreme 
Judicial  Court  on  an  agreed  statement  of 
facts.    Decree  of  probate  court  aflarmed. 

Frank  E.  Bradisb,  for  appellant    Band, 
Vinton  &  Wakefield,  for  appeUe& 

BBALBY,  J.  Under  Ber.  Laws,  c.  137,  | 
1,  and  chapter  162,  S  3,  the  probate  court  Is 
glTen  exclusive  authority  to  grant  letters  of 
administration  upon  the  estate  of  any  person 
wbd  dies  leaving  property,  either  real  or  per- 
sonal, to  be  administered  within  this  jurisdic- 
tion. Harrington  V.  Brown,  5  Plcli.  61&;  Pres- 
cott  V.  Durfee,  131  Mass.  477.  In  Merrill  v. 
New  £lngland  Life  Ins.  Ck>.,  103  Mass.  245, 247, 
248,  4  Am.  Rep.  648,  it  was  said  by  Mr.  Jus- 
tice Wells  that  "a  debt  due  to  the  intestate 
from  any  party  having  a  domlcll  in  this  state, 
or  any  demand  or  right  requiring  legal  author- 
ity for  its  enforcement,  is  sufficient  to  give 
Jurisdiction  for  sach  an  appointment."  The 
intestate  although  domiciled  elsewhere  was 
one  of  the  beneficiaries  under  a  trust  created 
by  the  will  of  Cliristiana  K.  Sargent,  which 
had  been  admitted  to  probate,  and  a  trustee 
duly  appointed  to  administer  the  trust,  by  the 
probate  court  for  the  county  of  Suffolk.  It 
is  agreed  that  this  interest  constituted  all 
his  estate  remaining  to  be  administered  here 
at  the  time  of  filing  the  petition.  Before 
bis  ^eath  the  time  for  a  final  distribution 
having  arrived,  the  trustee  had  made  ar- 
rangements for  a  division,  and  if  the  deceas- 
ed had  survived,  his  share  would  have  been 
paid  to  him.  But  if  the  trustee  had  refus- 
ed or  neglected  to  make  the  distribution,  nev- 
ertheless this  claim  could  have  been  enforc- 
ed by  proper  legal  proceedings.  Upon  his 
appointment  the  trustee  gave  bond  with  sure- 
ties to  faithfully  administer  the  trust  If 
guilty  of  unfaithful  administration,  while 
the  bond  could  have  been  put  in  suit  for  the 
benefit  of  the  deceased,  the  allowance  of  his 
accounts  and  permission  to  bring  such  a  suit 
could  be  decreed  only  by  that  court  to  which 
the  parties  Interested  must  resort  for  this 
relief.  Rev.  Laws,  c.  149,  S§  29,  30;  chapter 
150,  S  1;  Donaher  v.  Flint.  188  Mass.  525, 
74  N.  E.  927.  It  also  was  within  the  juris- 
diction of  that  court  if  the  provisions  of 
the  will  called  for  a  final  distribution,  upon  a 
petition  to  require  the  trustee  by  a  decree 
to  distribute  the  fund  according  to  the  di- 
rections of  the  testatrix.  Rev.  Laws,  c.  147, 
{20.  If  a  failure  to  comply  with  such  a 
decree  constituted  a  breach  of  his  bond,  and 
also  Imposed  a  personal  liability  as  well, 
this  liability  could  be  enforced  by  suit  brought 
within  the  same  county,  where  he  had  a 
usual  place  of  business,  as  w^ell  as  In  that 
of  his  residence.  Rev.  Laws,  c.  167,  i  I.  By 
the  decease  of  the  Intestate  no  suit  or  other 


proceedings  could  be  maintained  for  the 
recovery  of  this  debt  without  taking  out 
letters  of  administration  In  this  common- 
wealth. Cassidy  v.  Shlmmln,  122  Mass.  406, 
408.  The  claim  or  demand  due  being  his 
interest  in  a  trust  estate  In  process  of  settle- 
ment in  a  court  clothed  with  jurisdiction  of 
the  subject-matter,  and  of  the  trustee,  it  ac- 
cordingly follows  that  it  also  possessed  juris- 
diction of  me  property  left  by  him  within  the 
county,  and  the  appomtment  of  the  appellee 
as  administrator  was  valid.  Bennett  v. 
Pierce,  188  Mass.  186,  190,  74  N.  B.  360; 
Plnney  y.  McOregory,  102  Mass.  186,  192; 
Rer.  Laws,  c.  162,  i  3. 
Decree  of  probate  court  affirmed. 


(US  Mass.  146) 

REARDON  Y.  BYRNE. 

(Supreme  Judicial  Court  of  Massachusetts. 
Middlesex.    April  2.  1907.) 

1.  MASTEB  ANn  SMVAWT— INJTTBT  TO  Sebvant 
—  CONTBIBUTOBT  NEOUOKNCK  —  QUESTIONS 
FOB   JUBT. 

Where,  in  an  action  for  injnries  to  an 
employe  while  putting  up  the  Iron  work  in  a 
building,  the  employe  testified  that  he  was  Ig- 
norant, not  only  of  the  process,  but  of  the  use 
of  the  appliances,  and  that  he  had  had  no  op- 
portunity to  observe  the  method  employed,  the 
question  of  his  due  care  or  assumption  of  risk 
was  for  the  jury. 

FEd.  Note.— For  cases  In  point  see  Cent  Di)?. 
vol.  34,  Master  and  Servant  U  1072-1082, 
1098-1105.] 

2.  Sams— VicK  Pbihoipai. 

An  employe,  suing  his  employer  for  in- 
juries alleged  to  have  been  caused  by  the  negli- 
gpDoe  of  a  third  person,  in  the  service  of  the  em- 
ployer, intrusted  with  and  exercising  superin- 
tendence, must  show  that  the  third  person  rep- 
resented the  employer  and  exercised  sni)erin- 
tendence. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant  9S  385.  427-430.1 

8.  Same  —  Nboliornck  —  WABSina  to  Inxz- 

FEBIENCED    EMFLOY^:. 

In  an  action  by  an  employ^  for  injuries 
while  pnttinK  up  the  iron  work  of  a  Iraild- 
\ne.  the  evidence  showed  that  he  had  been  em- 
ployed as  a  common  laborer,  and  that  on  the 
morninK  of  the  accident  he  was  told  to  assist 
in  putting  up  the  iron  work.  The  employe  was 
ifmorant,  not  only  of  the  process,  bnt  of  the  use 
of  the  appliances  nsed  in  the  work,  and  the 
employer  did  not  warn  him  of  probable  dangers. 
Beld  to  authorize  a  finding  that  it  was  the 
employer's  duty  to  warn  the  employe  of  the 
danger. 

TEd.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant  {!  308-314.] 

4,  SAire. 

Where,  in  an  action  by  an  employe  for  in- 
inries  while  putting  np  the  iron  work  of  a  build- 
ing, the  evidence  showed  that  a  third  person  in 
the  employ  of  the  employer,  while  exercising 
acts  of  superintendence,  called  on  the  employe 
to  nerform  work  with  which  he  was  unfamiliar, 
without  calling  his  attention  to  the  dangers,  the 
employer  was  liable  for  the  negligence  of  the 
third  person,  within  Rev.  Laws,  c.  106,  S  71, 
making  an  employer  liable  for  injury  to  an  em- 
ploye through  the  negligence  of  a  person  exer- 
cising superintendence. 

fEa.  Note.— For  cases  in  point  see  Cent  Dig. 
voL  84.  Master  and  Servant  t  422-^430.1 
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Exceptions  from  Supreme  Jadldal  Conrt, 
Middlesex  County. 

Acftloa  by  Michael  Reardon  against  John 
B.  Byrne.  Tbere  was  a  judgment  for  plain- 
tiff, and  defendant  excepts.    Overruled. 

This  was  an  action  of  tort  by  an  employ^ 
against  his  employer  to  recover  damages  on 
account  of  personal  Injuries  sustained  by  his 
being  hit  on  the  foot  by  a  piece  of  Hon  call- 
ed a  "spreads,"  which  fell  upon  him  while 
he,  with  other  employes,  were  turning  an  eye- 
beam  which  had  been  set  upside  down.  The 
"spreader"  was  placed  between  two  parallel 
eye-beams  to  fasten  them  together  in  such 
a  way  that  its  presoice  between  the  two 
beams  was  not  apparent,  exxxpt  as  one 
might  stand  in  a  place  where  the  "spreader" 
could  be  se«i  between  the  beams."  These 
two  beams  were  the  last  two  of  a  series  of 
beams,  similarly  placed,  running  through 
the  center  of  the  building.  They  were  about 
a  foot  high,  with  a  flange  on  top  and  bottom, 
and  weighed  about  600  or  700  pounds  each. 
They  rested  upon  two  columns,  on6  at  the 
end  nearer  the  rear  of  the  building,  the  oth- 
er about  in  the  center,  leaving  the  other  half 
of  the  l)eams  unsupported.  At  the  time  of 
the  accident  a  bolt  which  passed  through 
the  "spreader"  and  both  beams,  to  hold  the 
"spreader"  in  place,  had  been  either  wholly 
or  partially  withdrawn.  As  the  beam  was 
being  turned,  the  other  beam  fell  to  the 
ground,  and  the  "spreader,"  falling,  struck 
the  plaintiff.  Plaintiff  was  a  common  labor- 
er, and  testified  that  he  had  never  worked  on 
iron,  did  not  know  what  a  "spreader"  was, 
nor  what  it  was  used  for,  and  that  he  did 
not  know  of  its  presence  between  the  beams. 
The  day  of  the  accident  was  the  first  time 
he  liad  handled  any  iron  on  the  Job;  he  not 
having  been  working  there  when  the  other 
beams  were  put  in  place.  TbB  plaintiff  was 
not  warned  of  the  presence  of  the  "spreader" 
between  the  beams,  or  of  any  danger. 

The  plaintiff  testified  that  three  days  be- 
fore the  accident  he  did  some  digging  on  the 
Job,  which  was  putting  in  the  foundation  of 
a  building,  and  on  the  day  of  the  accident 
defendant  Byrne  told  him  to  go  down  on 
this  Job  and  "help  put  up  those  irons." 
Plaintiff  went  at  work,  and  repwted  to  one 
McMay,  the  foreman,  who  was  the  only  fore- 
man there.  It  was  while  engaged  In  put- 
ting up  the  two  beams  in  question  that  the 
spreader  fell  on  the  plaintiff. 

The  court  submitted  the  ease  to  the  Jury 
on  the  tliird  and  fifth  counts,  which  were  as 
follows: 

Count  8:  "And  the  plaintiff  says  that  on 
or  about  May  6,  1905,  he  was  in  the  employ 
of  the  defendant,  doing  general  laboring 
work;  tliat  it  was  the  duty  of  the  defendant 
to  give  him  proper  and  sufficient  warning, 
and  instructions  regarding  the  dangers  at- 
tending his  said  work,  of  which  the  plaintiff 
did  not  know,  and  which  the  defendant  well 
knew,  or  in  the  exercise  of  reasonable  care 
ought  to  have  known;    that  by  reason   of 


this  failure  on  the  part  of  the  defendant  the 
plaintiff,  while  in  said  employ,  being  at  the 
time  in  the  exercise  of  due  care,  was  Jiurt. 
and  injured  and  suffered  pain  of  body  and 
anguish  of  mind." 

.  Count  5:  "And  the  plaintiff  says  that  on 
or  about  May  6, 1905,  he  was  In  the  employ 
of  the  defendant,  doing  general  laboring 
work;  that  by  reason  of  the  negligence  of 
i^me  person  in  the  service  of  the  defendant. 
Intrusted  with  and  exercising  superintend- 
ence, whose  sole  or  principal  duty  was  that 
of  superintendence,  the  plaintiff,  wliile  In 
said  employ,  and  In  the  discharge  of  his  du- 
ties In  said  employ,  being  at  the  time  In  the 
exercise  of  due  care,  was  hurt,  and  Injured 
and  suffered  pain  of  body  and  anguish  of 
mind;  that  due  notice  of  the  time,  place, 
and  cause  of  said  injury  was  given  to  the  de- 
fendant" 

The  rulings  requested  by  tiie  defaidant 
were  In  substance  that  on  the  evidence  plain- 
tiff was  not  entitled  to  recover;  that  there 
was  no  evidence  of  negligence  on  the  part  of 
the  defendant,  or  of  negllgraice  of  any  p«- 
Bon  In  the  service  of  the  defendant  Intrusted 
with  and  exercising  superintendence;  and 
tliat  there  was  no  evidence  of  negllgoice  of 
a  person  acting  as  superintendent,  in  the  ab- 
sence of  a  superintendent;  with  authority  or 
consent  of  the  defendant,  and  that  the  plain- 
tiff could  not  recover  on  that  ground;  and 
that  a  verdict  be  ordered  for  the  defendant 
The  court  refused  all  the  requests,  and  sub- 
mitted the  case  to  the  jury  on  the  two 
counts. 

George  Holden  Tlnkham  and  Simon  E.  Dnf- 
fin.  for  plaintiff.  Dickson  and  Knowlea,  for 
defendant 

BRALET,  7.  It  was  undisputed  tliat  the 
plaintiff  having  been  employed  as  a  common 
laborer  in  putting  In  the  foundations  of  the 
building,  on  the  morning  of  the  day  of  the 
accident  was  told  by  the  defendant  to  assist 
in  putting  up  the  Iron  work  of  the  super- 
structure. In  pursuance  of  this  order,  he  re- 
ported to  the  foreman,  one  McMay,  wbo  told 
him  "to  go  back  in  the  rear  end  of  the  build- 
ing and  tighten  up  bolts."  From  the  recitals 
jn  the  exceptions  Iron  beams  had  been 
placed  In  position  with  their  ends  resting 
on  the  tops  of  Iron  columns,  through  the  caps 
of  which,  and  in  the  flanges  of  the  beams, 
bolts  were  placed.  The  plaintiff,  who  was 
wholly  Inexperienced,  after  Instructions  by 
the  foreman,  was  put  to  work  "tightening  up" 
the  bolts  by  screwing  the  nuts  down  so  that 
the  beams  would  be  securely  held.  He  b^an 
work  about  11  o'clock,  when  at  about  half 
past  3  he  was  called  to  assist  In  putting  In 
position  two  of  these  beams.  They  were  put 
up  in  pairs,  and  after  being  set  were  kept  a 
certain  distance  apart  and  held  together  by 
"spreaders'*  or  braces.  In  their  erection  the 
braces  were  adjusted  to  one  beam  by  a  bolt 
running  through  the  beam  and  spreader,  and 
after  this  beam  was  put  up,  the  second  was 
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laid,  aind  the  bolt  pushed  through  a  corre- 
sponding hole,  and  a  nat  put  on  which  npon 
being  Bet  up  brought  the  beams  and  braces 
solidly  together.  These  beams,  with  the  as- 
sistance of  the  plaintiff,  had  been  safely  rais- 
ed and  the  brace  or  braces  adjusted,  when 
the  foreman  discovered  that  one  beam  must 
be  reversed  and  ordered  that  It  be  tamed 
over.  To  do  this,  It  became  necessary  to  on- 
loosen  the  bolts  which  held  the  braces,  and 
draw  them  back  clear  of  the  beam  which  was 
to  be  reversed.  This  was  done,  but  In  turn- 
ing the  beam  In  some  way  not  clearly  shown. 
It  elthw  struck  the  other,  causing  It  to  fall 
with  the  spreaders,  or  hit  a  spreader,  knock- 
ing it  off,  which  In  falling,  struck  and  Injured 
the  foot  of  the  plaintiff.  Up  to  the  time 
when  be  was  called  upon  to  assist  In  this 
part  of  the  construction,  the  plaintiff  Iiad  not 
helped  to  set  any  of  the  beams,  and  be  testi- 
fied that  he  was  ignorant,  not  only  of  the 
process,  but  of  the  use  and  adjustment  of 
the  braces.  Because  of  lack  of  experience, 
and  the  absence  of  a  reasonable  opportunity 
of  observation  of  the  method  employed,  dur- 
ing the  brief  time  elapsing  between  his  com- 
mencing to  work,  and  that  of  the  accident, 
the  question  of  the  plaintlfTs  due  care,  or 
assnnq;>tion  of  the  risk  was  properly  left  to 
the  Jury.  O'Connor  v.  Adams,  120  Mass.  427, 
428 ;  Atkins  v.  Merrick  Thread  Co.,  142  Mass. 
431,  433,  8  N.  G.  241 ;  Urquhart  v.  Smith  & 
Anthony  Co.,  192  Mass.  267,  78  N.  E.  410.  It 
was  necessary  to  show  under  the  fifth  count 
that  McMay  represented  the  defendant,  and 
exercised  superintendence.  Upon  this  ques- 
tion the  evidence  leaves  no  doubt  that  at  the 
time  he  alone  supervised  this  part  of  the  In- 
terior construction,  with  authority  to  com- 
mand obedience  from  the  plaintiff,  and  his 
fellow  workmen,  and  be  Is  shown  to  have 
acted  throughout  as  a  superintendent  repre- 
senting the  defendant  Peterson  v.  Morgan 
Spring  Co.,  189  Mass.  576,  579,  76  N.  Bi  220; 
Murphy  T.  N.  X.,  N.  H.  &  H.  B.  B.,  187  Mass. 
18.  21,  72  N.  B.  33a 

It  is  urged  by  the  defendant  that  at  com- 
mon law  there  was  no  evidence  of  bis  negli- 
gence, as  there  was  no  defect  in  any  of  the 
permanent  appliances,  nor  were  the  condi- 
tions similar  to  those  where  an  Inexperienced 
employe  without  warning  of  the  danger,  is 
put  in  proximity  to  rapidly  revolving  ma- 
chinery, with  which,  If  not  warned,  he  is  like- 
ly to  come  In  contact.  But  while  the  condi- 
tions were  in  a  sense  temporary,  they  were 
incidental  to  the  employment,  and  the  Jury 
might  find  under  the  third  count,  that  it 
was  the  defendant's  duty  to  warn  the  plain- 
tiff, who  was  wholly  ignorant,  of  the  possible 
danger  that  might  arlae  while  engaged  in  the 
work  he  was  set  to  perform.  It  plainly  could 
not  be  said  as  matter  of  law,  that  as  the  pro- 
cess of  construction  went  forward,  readjust- 
ments or  changes  would  not  have  to  be  made, 
or  that  the  Jury  could  not  fairly  find  that 
they  were  probable,  and  should  have  been 
foreseen  by  the  defendant    Turner  v.  Page, 


186  Mass.  600,  72  N.  B.  329.  It  was  his  duty 
to  provide  a  reasonably  safe  place  in  which 
the  plaintiff  could  perform  his  work.  If  by 
reason  of  Its  nature,  transitory  conditions 
might  arise  which  at  times  would  render 
the  employment  hazardous,  and  which  the 
plaintiff  could  not  anticipate  by  reason  of 
his  Ignorance,  the  Jury  might  find  the  de- 
fendant was  negligent  In  not  warning  him 
of  such  probable  danger.  Ryan  v.  Tarbox, 
135  Mass.  207 ;  O'Driscoll  v.  Faxon,  166  Mass. 
627.  541,.  81  N.  Xi.  685;  Atkins  ▼.  Merrick 
Thread  Co.,  ubi  supra;  Budberg  y.  Bowden 
Felting  Co.,  188  MassL  865,  74  N.  B.  600.  Un- 
der the  fifth  count  they  also  could  find  that 
while  exercising  acts  of  superintendence,  Mc- 
May called  upon  the  plaintiff  to  perform  la- 
bor with  which  be  was  unfamiliar  and  without 
calling  his  attention  to  them  negligently  set 
him  at  work  In  a  place  the  dangers  of  which 
were  not  obvious  by  reason  of  his  inexpe- 
rience. If  this  appeared  the  defendant  Is  re- 
sponsible for  the  negligence  of  his  foreman, 
while  acting  as  superintendent  Reynolds  T. 
Barnard,  168  Mass.  226,  46  N.  E.  703;  Feeney 
V.  York  Mfg.  Co.,  189  Mass.  336,  340,  76 
N.  B.  733,  and  cases  cited :  Rev.  Laws,  c. 
106,  S  71. 

The  rulings  requested,  therefore,  were  prop- 
erly refused,  and  the  verdict  for  the  plaintiff 
must  stand. 

Exceptions  overruled. 

(US  Ind.  at) 

GILLESPIE  V.  STATE.     (No.  20,686.) 
(Supreme   Court  of   Indiana.    April  4,    1907.) 

1.  CsniiRAi.  Law— Ramw— Rkbkbvatiok  of 
Obottnds— FoBma  Jeofabot— PBOOKoaax. 

Where  accused  had  once  properly  presented 
to  the  trial  court  the  question  of  his  former 
Jeopardy,  with  a  demand  that  he  be  discharged 
from  farther  prosecution  for  sndi  offense,  it 
was  not  necessary  that  be  should  again  repeat 
such  demand  in  order  to  save  his  rights  on  ap- 
peal. 

2.  ConsTiTCTioRAi.  Law—  Lkoibiatitx  Oon- 

BTBTTOnOn    OF    PrOTIBIONS  —   BXADOFnON 

Ansa  CoRSiBuorioR— BrvBCT. 

Const  art  1,  i  14,  providing  that  no  per- 
son shall  be  put  in  jeopardy  twice  for  the  same 
offense,  having  been  readopted  without  change 
after  anch  provision  in  a  former  Constitution 
bad  l>een  construed  by  the  Supreme  Court  such 
re-enactment  operated  as  a  legislative  adoption 
of  the  construction  so  given. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  10,  Constitntional  Law,  {  13.] 

3.  Cbihina-l   Law— Fobveb   jKOPAsnT— Tihx 
Whir  jKOPAsnt  Attacues. 

Accused,  having  been  duly  indicted  in  a 
court  having  Jurisdiction  over  the  offense  and 
Over  defendant's  person  pleaded  not  guilty,  and 
a  jury  was  thereupon  leiraUy  drawn,  accepted, 
and  sworn.  Then  an  adjournment  was  taken, 
after  which  the  state  moved  to  set  aside  the 
submission  in  order  to  re-examine  a  Juror  as  to 
his  relationship  to  accused,  which  motion  was 
granted  over  accused's  protest  and  after  the 
state  liad  failed  to  show  the  juror's  disqualifi- 
cation, he  was  peremptorily  challenged,  and  the 
Jury  completed  over  accused's  objection,  and 
pro(*ee<led  to  try  and  convict  him,  after  his 
plea  of  former  jeopardy  bad  l>een  overruled. 
Held,  that  jeopardy  attached  from  the  time  the 
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Jury  was  impaneled  and  sworn,  and  that  accused 
was  entitled  to  be  discbarKed. 

FEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voU  14,  Criminal  Law,  H  302,  330.] 

4.   JUBT— QUAI,IFICATTON     OV     JUBOBS— EeLA- 

TioNsnip— ArriNiTY. 

Where  a  juror  had  been  once  related  to 
accused  by  affinity,  but  the  marriage  had  been 
dissolved  by  death,  the  disqualification  waa 
thereby  removed. 

[SM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  31,  Jury,  |  418.] 

Appeal  from  Circuit  Court,  Obla  County; 
Nicholaa  Comet,  Special  Judge. 

James  Gille^le  was  conylcted  of  murder, 
and  be  appeals.  Reversed,  and  defendant 
discharged. 

J.  B.  Coles,  Cynthia  Coles,  F.  M.  Griffith, 
A.  C.  Harris,  and  Harlan  Cleveland,  for  ap- 
pellant. Frank  D.  Johnston,  C.  W.  Miller,  W. 
C.  Oeake,  C  C.  Hadley,  H.  M.  Dowllng,  and 
McMullens  &  McMuUens,  for  the  State. 

JORDAN,  J.  On  December  22,  1903,  a 
grand  Jury  of  the  Ohio  circuit  court,  duly 
qualified  and  Impaneled,  Indicted  appellant 
Jointly  with  certain  other  persons,  to  wit. 
Belle  Seward,  Carrie  Barbour,  and  Myron 
Barbour,  charging  them  witb  murder  in  tlie 
first  degree  in  this  that  on  the  8th  day  of 
December,  1903,  at  the  county  of  Ohio,  state 
of  Indiana,  they  did  then  and  there,  with 
Intent  to  kill  and  murder  one  Elizabeth  Qll- 
lespte,  feloniously,  purposely,  and  with  pre- 
meditated malice  shoot  at  and  against  said 
Elizabeth  Gillespie  with  a  certain  deadly 
weapon  commonly  called  a  "shotgun,"  etc., 
and  did  then  and  there  and  thereby  purposely, 
feloniously,  and  with  premeditated  malice 
mortally  wound  said  Elizabeth  Gillespie,  of 
wliicb  mortal  wound  she,  at  said  county,  on 
the  10th  day  of  December,  1903,  died,  etc. 
The  record,  so  far  as  it  may  be  said  to  re- 
late to  appellant,  James  Gillespie,  discloses 
tliat  on  his  appearance  In  court  to  answer  to 
said  charge  be  unsuccessfully  pleaded  In 
abatement.  That  thereafter,  upon  being  duly 
arraigned,  he  separately  moved  to  quash  the 
indictment.  This  motion  was  overruled,  and 
thereupon  he  entered  his  plea  of  not  guilty. 
The  cause  was  set  for  trial  on  Monday, 
May  9,  1904,  the  same  being  the  seventh  Ju- 
dicial day  of  the  May  term,  1904,  of  the 
Ohio  circuit  court  On  this  later  day  the  fol- 
lowing record  of  entry  appears:  "State  of 
Indiana  v.  James  Gillespie,  Belle  Seward, 
Carrie  Barbour,  and  Myron  Barbour.  Comes 
now  the  state  of  Indiana  by  Theodore  Wul- 
ber,  prosecuting  attorney,  and  Cassius  W. 
McMulIen,  deputy  prosecuting  attorney,  Har- 
ry B.  McMulien  and  Henry  N.  Spaan,  her  at- 
torneys, and  the  defendants  come  in  their 
own  proper  persons  and  by  Coles  &  Coles 
and  F.  M.  Griffith,  their  attorneys,  and  the 
impaneling  of  the  Jury  having  begun  and  not 
being  completed,  the  court  directs  the  Jury 
commissioners  to  draw  a  special  venire  of 
40  men."  etc.  On  the  10th  day  of  May,  1904, 
the  same  being  the  eighth  Judicial  day  of 


the  aforesaid  term  of  the  Ohio  circuit  court, 
the  following  further  proceedings  were  bad 
in  said  cause,  to  wit:  "Comes  now  tbe  state 
of  Indiana,  by  her  attorneys  and  the  defend- 
ants In  their  own  proper  persons  and  by  their 
attorneys  also  come,  and  tbe  impaneling  of 
tlie  Jury  is  continued  and  completed,  and  this 
case  being  at  issue  is  now  submitted  for  trial 
to  the  following  named  Jurors  [setting  out  tbe 
names],  12  good  and  lawful  men,  duly  sworn 
to  try  the  Issues  and  a  Just  vwdlct  return  ac- 
cording to  law  and  evidence,  and  the  further 
hearing  of  this  case  is  postponed  until  9 
o'clock  tomorrow  morning."  On  May  11, 
1004,  tbe  following  appears  of  record  in  said 
cause:  "Comes  now  the  state  of  Indiana,  by 
the  prosecuting  attorney  and  the  defendants 
also  come  In  their  own  proper  persons  and  by 
counsel,  and  the  Jury  herein  Impaneled  and 
sworn  come  also  In  charge  of  tbelr  baillfTs. 
•  •  •  and  now  at  this  time  the  Jury  here- 
in having  been  Impaneled  and  sworn  but  no 
evidence  having  been  introduced  or  any  state- 
ment of  the  case  having  been  made  to  the 
Jury,  the  prosecuting  attorney,  filed  bis  nso- 
tion  and  affidavit  for  the  setting  aside  of  tbe 
submission  herein." 

This  motion  and  affidavit,  together  with 
tbe  rulings  of  the  court  and  the  exertions 
and  objections  of  appellant,  are  all  Incorpor- 
ated in  a  bill  of  exceptions  and  thereby  made 
a  part  of  the  record,  and  are  as  follows: 
"State  of  Indiana,  Ohio  County— as:  State  of 
Indiana  v.  James  Gillespie,  Belle  Seward. 
Carrie  Barbour,  Myron  Barbour.  Comes  now 
tbe  state  of  Indiana,  through  and  by  Tlieo- 
dore  Wulber,  the  regularly  elected  prosecutor 
of  the  pleas  of  the  state  In  and  for  said 
county  and  state,  and  by  Harry  B.  McMulien. 
Oasslus  W.  McMulien,  and  Henry  N.  Spaan. 
specially  appointed  by  this  court  to  assist 
in  the  prosecution  of  the  above-entitled  cause, 
and  moves  that  tbe  submission  of  said  cause 
for  trial  be  set  aside  for  the  reason  following, 
to  wit:  That  one  Oscar  Jones,  a  competent 
person  to  act  as  Juror,  was  called  to  sit  upon 
the  Jury  Impaneled  to  try  said  cause,  and 
when  said  Juror  was  interrogated  by  coimsel 
for  the  state  touching  his  qualifications  to 
sit  as  such  Juror  In  said  cause,  said  Juror 
answered  under  oath  that  he  was  not  related 
either  by  blood'  or  by  marriage  to  any  of  tbe 
defendants  in  said  cause,  when  In  truth  and 
in  fact  he  was  related  to  one  of  said  de- 
fendants, to  wit.  Belle  Seward.  That  none 
of  the  attorneys  for  the  prosecution  knew 
of  such  relationship,  nor  had  they  any  means 
of  knowing  of  such  relationship  before  said 
Oscar  Jones  was  accepted  and  sworn  In  to 
act  as  Juror  In  said  cause.  That  within 
half  an  hour  before  said  Jury  was  sworn  to 
try  said  cause  said  Jones  made  answer  that 
be  was  not  related  to  any  of  said  defendants. 
Tbat  by  reason  of  said  facts  the  attorneys 
above  named  were  not  able  and  had  no  op- 
portunity or  time  to  ascertain  that  such  rela- 
tionship existed  as  stated  herein.  That  said 
relationship  is  as  follows:    That  the  motb- 
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er  of  said  Juror  was  a  first  cousin  of  the 
motber  of  William  Seward,  deceased,  tbe 
first  and  only  husband  of  tbe  defendant 
Belle  Seward.  That  said  Juror  made  answer 
tbat  be  was  not  related  to  any  of  tbe  de- 
fendants and  thereby  misled  counsel  for  tbe 
state  who  would  have  challenged  him  for 
such  cause  bad  aald  Juror  disclosed  such  re- 
lationship. Tbat  said  Juror  was  accepted  and 
sworn  to  try  tbe  said  cause  at  about  8  o'clock 
p.  m.,  of  tbe  lOtb  day  of  May,  1004,  and  im- 
mediately thereafter  said  court  adjourned. 
Tliat  shortly  after  said  adjournment  the 
counsel  for  tbe  state  herein  named  ascertain- 
ed tbe  truth  of  tbe  facts  hereinbefore  stated, 
and  at  tbe  first  opportunity,  that  is,  immedi- 
ately at  the  reconvening  of  said  court  on  the 
next  day,  to  wit,  May  11,  1904,  presented  this 
motion,  and  before  any  witnesses  were  sworn 
or  any  evidence  beard.  Wherefore  the  state 
of  Indiana  mores  the  court  that  the  sub- 
mission of  said  cause  be  set  aside  with  a 
view  to  tbe  re-examlnatlon  of  said  Juror, 
Oscar  Jones,  upon  his  voir  dire,  and  to  give 
tbe  state  an  opportunity  to  challenge  said 
juror  for  cause  as  above  stated.  [Signed  and 
verified  by  the  attorneys  for  tbe  state]." 

The  record  further  shows  that  this  motion 
was  argued  by  counsel  for  the  state,  submit- 
ted to  tbe  court  and  by  the  latter  sustained, 
to  which  ruling  of  the  court  in  sustaining 
said  motion  and  setting  aside  tbe  submission 
of  the  cause  to  the  Jury,  the  defendants,  and 
each  of  tbem  severally  and  separately,  ex- 
cepted. Thereupon  the  state  proceeded  to  ex- 
amine the  Juror,  Oscar  Jones,  as  follows: 
"Q.  On  yesterday  you  were  asked  tbe  ques- 
tion whether  or  not  you  were  related  to  any 
of  tbe  Gillespies,  Sewards,  or  Barbours,  at 
tbat  time  you  answered,  "No,  not  at  all.' 
Were  you  related  to  tbe  deceased  husband 
of  Belle  Seward?  A.  Well,  no,  not  what  we 
call  relation.  Q.  Was  not  your  motber  a 
first  cousin  to  the  mother  of  William  Seward? 
A.  No,  not  a  first  cousin.  Q.  Not  a  cousin? 
What  relation  was  your  mother  to  the  mother 
of  William  Seward?  A.  Well,  I  can't  Just 
exactly  tell  you,  but  it  was  further  back  than 
that  Q.  You  can't  tell?  A.  No,  sir.  Q. 
Could  you,  if  you  were  given  a  little  time? 
Could  you  figure  it  out?  A.  No,  sir,  because 
we  never  considered  ourselves  any  relation. 
Never  have  figured  out  any  relation.  Q. 
You  were  not,  In  your  Judgment,  at  least? 
Your  motber  and  bis  mother  were  not  first 
or  second  cousins?  A.  No,  sir,  not  that  I 
know  of.  I  don't  think  they  were  any  rela- 
tion at  all."  At  the  close  of  this  examination 
of  the  Juror  in  question  the  prosecuting  at- 
torney in  behalf  of  tbe  state  said,  "We  will 
excuse  Mr.  Jones,"  and  thereupon  he  was 
accordingly  removed  from  the  Jury.  To  this 
peremptory  challenge  of  said  Juror  by  the 
state  tbe  record  discloses  tbat  appellant,  and 
each  of  tbe  other  defendants,  objected  for 
tbe  reason  that  tbe  answers  of  the  Juror 
showed  that  be  was  not  related  to  either  of 
tbe  defendants,  and  that  said  submission  was 


only  set  aside  on  account  of  the  relationship 
to  one  of  the  defendants  and  not  to  enable 
the  state  to  exercise  further  peremptory  chal- 
lenge. This  objection  was  overruled  by  the 
court,  to  which  ruling  tbe  appellant,  and  cacb 
of  the  other  defendants,  excepted,  and  ten- 
dered a  Joint  bill  of  exceptions  embracing 
such  action,  rulings,  and  Judgment  of  tbe 
court  and  prayed  tbat  tbe  same  be  signed, 
sealed,  and  made  a  part  of  the  record,  which 
was  accordingly  done  on  the  11th  day  of 
May,  1004,  at  tbe  time  of  making  said  rul- 
ing& 

Appellant  and  bis  codefendants  then  filed 
and  presented  to  the  court  a  written  motion, 
whereby  they  each  moved  to  be  discharged 
from  further  prosecution  in  said  cause,  and 
that  they  go  acquit  "for  the  reason  tbat  a 
Jury  was  regularly  impaneled,  sworn,  charg- 
ed, and  admonished  by  the  court  to  try  said 
cause;  tliat  since  said  Impaneling,  swearing, 
and  charge  of  said  Jury,  over  the  objection 
and  exception  and  protest  of  tbe  defendants, 
and  each  of  them,  said  submission  was  set 
aside  and  over  the  objection,  exception,  and 
protest  of  the  defendants,  and  each  of  tbem, 
a  Juror,  to  wit  Oscar  Jones,  was  excused 
peremptorily  by  the  state,  after  having  duly 
qualified  by  examination  as  to  his  competen- 
cy, and  retired  from  said  Jury.  Wherefore 
the  defendants^  and  each  of  tbem,  state  that 
they  have  once  been  In  Jeopardy  for  this 
same  offense,  and  the  Impaneling  of  another 
jury  places  them  a  second  time  in  Jeopardy 
for  the  same  offense."  This  motion  tbe 
court  overruled,  to  which  appellant  and  the 
other  defendants  severally  excepted  and  pre- 
sented their  bill  of  exceptions  thereupon, 
which  was  signed  and  made  a  part  of  tbe 
record. 

It  further  appears  from  the  record  tbat 
tbe  impaneling  of  another  Jury  in  said  cause 
was  continued,  "and  tbe  same  not  being  com- 
pleted and  the  special  venires  heretofore 
drawn  herein  having  been  exhausted,  the 
court  now  orders  that  in  addition  a  special 
ventre  of  30  names  be  drawn  from  tbe  Jury 
box,  as  provided  by  law,"  etc.  On  the  morn- 
ing of  May  12,  1904,  appellant  filed  a  sep- 
arate answer,  which,  omitting  tbe  formal 
parts.  Is  as  follows:  "The  defendant  James 
Gillespie,  for  special  answer  herein,  says  that 
on  May  10,  1004,  under  tbe  indictment  here- 
tofore returned  in  this  cause  he  had  pleaded 
not  guilty  of  tbe  charge  as  set  forth  in  said 
Indictment  and  a  Jury  of  12  good  and  lawful 
men  bad  been  duly  and  legally  accepted  and 
Impaneled,  charged  and  sworn  to  try  said 
cause  and  were  duly  charged  and  instructed 
as  to  their  duty  during  adjournment  and 
thereupon  court  adjourned  at  3  o'clock  p.  m. 
until  9  o'clock  a.  m.  of  this  11th  day  of  May, 
1904;  that  the  attorneys  representing  tbe 
state,  <Hi  af9davlt  moved  tbe  court  to  set 
aside  the  submission  of  this  cause  to  said 
Jury  on  account  of  alleged  relationship  be- 
tween the  defendant  Belle  Seward,  and  Os- 
car Jones,  and  tbe  court  sustained  said  mo- 
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tlon  over  the  objection  and  exception  of  this 
defeudant,  and  thereupon  oyer  the  objectloa 
and  exception  of  this  defendant  the  coart 
permitted  the  state  by  Ita  attorneys  to  per- 
emptorily challenge  said  Jnror;  that  by  a 
sworn  statement  of  said  Oscar  Jones,  juror 
as  aforesaid,  be  was  a  competent  and  legal 
Jnror,  and  by  such  peremptory  challenge  he 
was  discharged  from  said  jury  over  the  ob- 
jection and  exertion  of  this  defendant,  and 
other  persons  were  summoned  and  examined 
aa  to  their  competency  to  sit  as  Jurors  in 
said  case  in  place  of  said  Oscar  Jonea 
Wherefore  the  defendant  says  that  he  has 
be&i  once  in  jeopardy,  and  that  he  la  en- 
titled to  be  discharged  from  arrest  herein, 
and  he  prays  judgment  of  discharge  from 
arrest,  and  that  he  go  hence  without  day, 
and  for  all  proper  relief."  To  this  answer 
the  state  filed  a  demurrer  on  the  ground  that 
said  answer  was  insufiSclent  in  facts  to  con- 
stltnte  a  cause  of  defense.  This  demurrer 
the  court  sustained,  to  which  ruling  the  ap- 
pellant excepted.  The  record  then  recites: 
"And  the  impaneling  of  the  juiy  haying  been 
completed,  and  this  case  being  at  Issue  Is 
now  submitted  to  the  following  named  Jurors 
for  trial  [naming  them],  12  good  and  lawful 
men,  duly  sworn  to  ti7  the  Issues  joined  in 
this  case,  and  a  just  yerdlct  render  according 
to  law-  and  eyldencew" 

The  trial  of  appellant  and  his  codefendants 
before  this  second  Jury  appears  to  haye  pro- 
ceeded from  day  to  day  until  the  2IM:h  day  of 
May,  1904,  When,  after  the  jury  had  d&- 
liberated  49  bonis,  it  was  brought  before  the 
conrt,  and  each  jnror  answered  that  there 
was  no  ixwsibility  of  agreement,  and  the  jury 
was  thereupon  discharged,  and  appellant  re- 
manded to  the  custody  of  the  sheriff,  and 
the  cause  was  continued  until  the  first,  day 
of  the  September  term,  1904,  of  said  court. 
On  September  16,  1904,  the  same  bdng  a  day 
in  term,  appellant  James  Oillespie  moyed  the 
court  for  leaye  to  file  an  amended  supple- 
mental answer  of  former  Jeopardy  and  sup- 
ported his  application  by  aflBdaylt  The  an- 
swer which  he  asked  leaye  to  file  presented 
the  same  facts,  but  with  more  detail,  and 
raised  the  same  question  as  to  his  former 
jeopardy  as  was  presented  by  the  answer 
hereinbefore  set  ont.  The  state  objected  to 
the  filing  of  this  answer,  which  objection  the 
conrt  gnstained,  and  appellant's  motion  for 
leave  to  file  the  answer  was  denied.  Nothing 
more  appears  to  haye  been  done  in  the  cause 
during  said  September  term.  On  the  first 
day  of  the  December  term,  1004,  the  state 
moyed  the  court  to  order  a  special  yenlre  of 
100  persons  to  serye  as  Jurors.  Appellant 
demanded,  and  was  granted,  a  trial,  separate 
and  apart  from  his  codefendants.  The  cause 
was  again  set  for  trial  on  the  7th  day  of 
December,  1904.  On  that  day  appellant 
again  filed  his  separate  motion  for  discharge 
on  account  of  former  Jeopardy.  By  this  mo- 
tion he  showed  to  the  court  that  at  the  De- 
cember term,  190S,  of  the  Ohio  circuit  court  a 


competent  grand  Jury' of  said  court,  dnly  and 
legally  Impaneled,  etc.,  bad  indicted  him,  to- 
gether with  Belle  Seward,  Carrie  Barbour, 
and  Myron  Barbour,  charging  them  jointly 
with  baying  committed  the  crime  of  mnrder 
in  the  first  degree  by  haying  killed  and  mur- 
dered Ellzabetb  Gillespie,  etc.  The  motion 
further  disclosed  that  the  court  had  held  and 
adjudged  said  indictment  to  be  good,  yalid, 
and  sufficient  against  each  of  said  defend- 
ants for  murder  in  the  first  degree;  that  ap- 
pellant and  his  codefendants  were  duly  ar- 
raigned thereon,  and  for  answer  thereto  had 
each  entered  pleas  of  not  guilty.  It  further 
disclosed  that  on  May  10,  1904,  said  cause 
being  at  issue,  a  Jury  composed  of  12  good 
and  legally  qualified  men  was  duly  and  legal- 
ly impaneled  and  sworn  to  try  said,  canse^ 
a  true  yerdlct  return,  etc.  The  action  of  the 
state  in  securing  the  court  to  set  aside  the 
submission  of  said  cause,  and  the  peremptory 
challenge  by  the  state  of  the  Juror  Jones 
after  his  examination  as  hereinbefore  shown, 
in  regard  to  his  relationship  to  Mrs.  Seward, 
oyer  the  objections  and  exceptions  of  the  ap- 
pellant, are  all  fully  shown  In  like  manner, 
as  exhibited  by  the  motion  and  answer  here- 
inbefore set  out.  Upon  the  facts  appellant 
alleged  that  he  had  been  once  In  jeopardy 
upon  said  charge  of  mnrder,  and  therefore  be 
demanded  that  he  be  discharged  from  prose- 
cution and  go  hence  without  day.  Thi<> 
motion  the  court  overruled,  the  reasons  ttiere- 
fOr,  as  stated,  being  that  so  much  of  the  facts 
as  related  to  former  jeopardy  had  been  em- 
braced In  preylous  motions  and  rulings  of 
the  court  On  December  14,  1904,  a  Jnry  was 
impaneled,  and  the  record  shows  that  "before 
the  rwearlng  of  said  jury  the  defendant 
[James  OlUesple]  objected  to  the  swearing 
thereof  for  the  reason  that  he  has  been  plac- 
ed in  jeopardy  on  the  same  charge  set  forth 
In  the  indictment  herein,  as  shown  by  the 
records  of  this  court  In  this  cause."  This  ob- 
jection was  oyerruled  by  the  court,  to  which 
ruling  appellant  reserved  an  exception.  The 
jury  was  thereupon  sworn,  and  the  trial  pro- 
ceeded. At  the  proper  time  appellant  offered 
to  Introdnce  and  read  in  evidence  the  record 
of  the  court  in  the  cause  showing  the  im- 
paneling of  the  grand  Jury  which  Indicted 
appellant,  the  return  of  a  valid  Indictment, 
and  all  proceedings  in  said  cause  relative  to 
and  bearing  upon  his  plea  or  def«ise  of 
former  Jeopardy.  His  offer  to  Introdnce  this 
record  evidence  in  support  of  said  defense 
of  former  jeopardy  was  objected  to  by  the 
state,  and  Its  objecttons  were  sustained  by 
the  court,  to  which  ruling  appellant  excepted. 
At  the  proper  time  appellant  tendered  to 
and  requested  the  court  to  give  to  the  Jury 
an  instruction,  wherein  all  of  the  nndlspnted 
facts  as  shown  by  the  record  In  relation  to 
the  question  of  fonner  Jeopardy  were  set 
ftrth,  or  recited.  This  charge  closed  as  fol- 
lows :  "You  are  therefore  Instructed  that  the 
above-recited  facts  amount  to  and  constitute 
the  placing  -  of  said  defendant  In  Jeopardy 
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on  the  charge  of  murder,  as  tet  forth  In  the 
indictment  of  this  caise,  and  be  cannot  le- 
gally be  tried  again  for  the  same  offense. 
Ton  sbould,  therefore,  find  the  defendant  not 
guilty."  This  Instruction  the  court  refused 
to  give  the  jury,  to  which  ruling  appellant 
.  excepted.  The  Instruction  In  question  ap- 
parently was  requested  upon  the  theory  that 
the  court  in  the  case  on  trial  would  tal^e 
Judicial  knowledge  of  its  own  records  made 
In  said  cause,  and  of  the  legal  effects  of  the 
proceedings  as  therein  recorded.  Under  the 
circumstances,  we  think.  It  may  truly  be  said 
that  appellant  was  diligent  in  presenting  to 
the  trial  court,  throTigh  the  various  methods 
employed,  the  question  of  his  former  Jeo- 
pardy, and  thereby  availing  himself  of  its 
legal  effect  But,  as  disclosed  by  the  record, 
the  court,  In  each  and  every  instance,  decided 
adversely  to  him,  to  which  rulings  and  deci- 
sions he  duly  objected  and  ex<!epted;  all  of 
which  rulings  and  exceptions  have  been  prop- 
erly made  a  part  of  the  record  herein,  and 
are  presented  for  review  under  the  several 
assignments  of  error.  It  may  be  said  in 
passing  that  appellant,  having  once  proi)erly 
presented  to  the  trial  court  the  question  of 
his  former  Jeopardy,  with  a  demand  that  be 
be  discharged  from  further  prosecution  upon 
the  offense  with  which  he  was  charged,  was 
not  thereafter  again  required  to  repeat  such 
demand  In  order  to  render  available  the  right 
which  he  asserted.  It  appears  that  the  Jury 
impaneled  at  the  December  term,  1904,  before 
which  appellant  was  finally  tried,  after  bear- 
ing the  evidence  and  the  argument  of  counsel, 
on  January  5,  1906,  returned  into  court  a 
verdict  finding  appellant  guilty  as  charged 
in  the  indictment,  and  assessing  his  punish- 
ment at  Imprisonment  in  the  state's  prison 
for  life.  Over  his  motion  for  a  new  trial, 
wherein  various  reasons  were  assigned,  the 
court  rendered  Judgment  on  the  verdict  of 
the  Jury,  and  adjudging  and  ordering  that 
appellant  be  imprisoned  In  the  state's  prison 
during  life,  and  that  the  state  recover  of  him 
Its  costs  laid  out  and  expended.  To  the  ren- 
dition of  this  Judgment,  appellant  excepted 
and  objected. 

Various  questions  In  this  appeal  are  pre- 
aoited  for  review  by  appellant's  learned  coun- 
sel, but  the  vital  one  is  that  which  relates 
to  the  former  Jeopardy  of  appellant  We, 
therefore,  pass  to  the  consideration  of  this 
question.  Section  13,  art.  1,  of  the  first  Con- 
stitution of  this  state,  adopted  in  the  year 
1816,  declared  that  "in  all  criminal  prosecu- 
tions the  accused  •  •  »  shall  not  •  •  • 
be  twice  put  In  jeopardy  for  the  same  of- 
fense." This  same  provision  is  incorporated 
Into  section  14,  article  1,  of  the  present  Con- 
stitution, wherein  it  is  declared  that  "no  per- 
son shall  be  put  In  jeopardy  twice  for  the 
same  offense."  In  1844,  some  7  years  prior 
to  the  adoption  of  the  Constitution  of  18ol, 
the  question  arose,  In  the  appeal  of  Weinzorj)- 
flhi  V.  State,  7  Blackf.  186,  as  to  when,  with- 
in the  meaning  of  the  Constitution  of  1816, 
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an  accused  person  In  a  criminal  prosecution 
was  subjected  to  the  danger  or  Jeopardy 
against  which  the  provision  in  question  In- 
tended to  shield  or  protect  him.  This  court 
in  that  case,  in  a  careful  and  well-consldered 
opinion  by  Judge  Dewey,  said :  "The  courts 
of  Pennsylvania  and  North  Carolina  differ 
from  those  of  New  Tork  as  to  the  meaning 
of  the  maxim  and  constitutional  provision 
that  a  man  shall  not  be  put  twice  In  jeopardy 
for  the  same  offense.  The  latter  courts  un- 
derstand It  to  mean  that  he  shall  not  be  twice 
tried,  and  they  view  the  'test  by  which  to 
decide  whether  a  person  has  been  once  tried' 
to  be  a  plea  of  mtrefoi*  acquit,  or  autrefoi* 
convict.  The  former  courts  considered  the 
hazard,  danger,  or  peril  in  which  a  man  shall 
not  be  twice  placed,  as  having  been  once  in- 
curred by  giving  him  In  charge,  on  a  legal 
indictment,  to  a  regular  jury  which  has  been 
unnecessarily  discharged  without  rendering 
a  verdict  And  this  is  the  interpretation 
which  toe  give  to  that  claute  of-  our  Ooneti- 
tution,  which  privilege*  an  acouaei  person 
from  being  'twice  put  in  jeopardy  for  the 
tame  offense.'  (Our  italics.)  •  •  •  The 
principle  of  construction  adopted  by  the  courts 
of  Pennsylvania  and  North  Carolina,  and  al- 
s*  by  the  Circuit  Court  of  the  United  States 
In  Shoemaker's  Case  [2  Mcljean,  114,  Fed. 
Cas.  No.  16,279]  will  solve  the  dlfilculty. 
That  principle,  as  above  observed.  Is  that  a 
man  who  has  stood  upon  his  defense  on  a 
valid  Indictment,  before  a  legal  jury  which 
has  been  discharged -without  good  cause,  has 
incurred  the  first  peril,  and  shall  not  Incur 
the  second  by  a  subsequent  trial."  Witti  this 
interpretation,  or  construction,  that  the  jeo- 
pardy intended  or  contemplated  by  the  provi- 
sion in  question  in  the  Constitution  of  1816 
attaches  or  commences  whenever  a  person 
shall  have  been  given  In  charge  to  a  regular 
jury,  on  a  legal  Indictment,  and  the  Jury  has 
been  unnecessarily  discharged.  Impressed  or 
stamped  upon  this  constitutional  provision 
by  the  highest  court  of  the  state,  the  framers 
of  our  present  Constitution  readopted  and  In- 
corporated It  Into  section  13  of  article  1. 
Under  a  well-settled  rule  a  provision  In  a 
former  Constitution  of  a  state,  which  has 
been  interpreted  or  construed  by  the  high- 
est court  thereof,  and  thereafter  Is  readopted 
and  Incorporated  Into  a  new  or  later  Consti- 
tution, a  court,  where  there  is  nothing  to  the 
contrary  appearing.  Is  justified  in  assuming 
and  holding  that  in  the  readoptlon  of  the 
provision  in  controversy  it  was  intended  by 
the  framers  and  ratiflers  of  the  new  or 
later  Constitution  that  the  provision  should 
have  and  be  accorded  the  same  interpretation 
or  construction  which  was  placed  upon  it  by 
the  highest  court  prior  to  its  readoptlon.' 
The  same  rule  in  this  respect  applies  to  the 
fundamental  law  as  Is  applicable  to  a  re-en- 
actment of  a  statute  by  the  Legislature  which 
is  impressed  with  a  prior  judicial  poustruc- 
tlon.  Cain  v.  Allen  (at  last  term)  79  N.  E. 
201,  and  cases  there  cited;  Sanders  r.  St 
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Louis,  etc.,  Anchor  Line,  97  Mo.  -J,  10  S.  W. 
S85,  3  L.  R.  A.  300 ;  Ex  parte  Roundtree,  51 
Ala.  42;  Attorney  General,  etc.,  t.  Brvmst,  3 
Wis.  789 ;  Daily  v.  Swope,  47  Miss.  367 ;  Mor- 
ton V.  BroderidJ,  118  Cal.  474,  50  Pac.  644; 
2  Lewis,  Sutherland  Statutory  Construction 
(2d  Ed.)  {  403 ;  Endlicb  on  Interpretation  of 
Statutes,  {  530. 

If  the  constitutional  convention  of  1860, 
when  it  framed  and  adopted  our  present  fun- 
damental law,  had  not  been  satisfied  to  re- 
adopt  and  incorporate  therein  the  provision 
in  question,  impressed  or  stamped  as  It  was 
with  the  meaning  placed  upon  it  by  the  court 
In  Weinzorpflln  v.  State,  supra,  It  bad  the 
power,  and  certainly  would  have  defined  or 
declared  therein,  when  the  Jeopardy  contem- 
plated or  intended  by  the  provision  com- 
menced or  would  be  incurred  by  the  accused 
person.  That  body,  however,  was  apparently 
content  to  readopt  the  provision  without  de- 
claring that  It  should  bear  any  other  mean- 
ing or  interpretation  than  that  accorded  it 
by  our  predecessors  in  Weinzorpflin  v.  State, 
supra.  The  Interpretation  or  construction 
in  the  latter  case  has  been  adhered  to  and  fol- 
lowed by  this  court  in  the  following  cases, 
wherein  the  question  arose  under  the  pres- 
ent CJonstltution.  Wright  v.  State,  5  Ind. 
290,  61  Am.  Dec.  00;  Miller  v.  State,  8  Ind. 
326;  Morgan  v.  State,  13  Ind.  215;  Joy  v. 
State,  14  Ind.  139;  McCorltle  v.  State,  14  Ind. 
39 ;  State  v.  Walker,  26  Ind.  346 ;  Klngen  v. 
State,  46  Ind.  132 ;  Maden  v.  Emmons,  83  Ind. 
332;  Adams  v.  State,  99  Ind.  244;  Boswell 
V.  State,  111  Ind.  47.  11  N.  B.  788.  The  line 
where  the  ieap&i6j  of  the  accused  person 
commences,  within  the  meaning  of  the  con- 
stitutional provision  as  marlied  or  defined 
by  the  above  decisions.  Is  in  harmony  with 
the  overwhelming  weight  of  authority  and 
the  best  considered  cases  by  the  courts  of 
sister  states. 

The  opinion  in  Wright  v.  State,  supra,  was 
written  by  the  late  Gov.  Hovey,  who  was 
then  a  member  of  this  court,  and  who  had 
been  a  member  of  the  constitutional  conven- 
tion of  1850.  Wright,  the  appellant,  was,  on 
the  11th  day  of  October,  1853,  Indicted  for 
murder  by  a  grand  Jury  in  the  Ellchart  cir- 
cuit court.  To  this  charge  he  pleaded  not 
guilty,  and  on  the  14th  of  October  a  Jury  . 
was  impaneled  to  try  him.  The  trial  appears 
to  have  proceeded  until  the  succeeding  Sat- 
ni'day,  when  the  court,  through  Inadvertence 
or  misapprehension  of  the  law,  held  that 
the  legal  term  expired  on  that  day,  and,  being 
satisfied  that  the  trial  could  not  be  terminat- 
ed before  the  close  of  that  term,  discharged 
the  Jury,  over  the  objections  of  the  accused, 
who  Insisted  that  the  trial  should  proceed 
to  its  conclusion.  The  prisoner  was  remand- 
ed to  Jail,  and  a  new  Jury  ordered  for  the 
ne.xt  term  of  court  He  applied  for  a  writ  of 
liiibens  corpus,  and  on  the  final  hearing  of 
this  i)roceedlng  the  Judge  remanded  the  pris- 
oner to  Jail  to  await  his  trial  In  the  cir- 
cuit court.  From  this  Judgment  he  appealed. 
The  court  in  that  appeal  said:    "The  facts 


as  presented  by  the  record  require  the  in- 
vestigation of  two  questions.  First  What 
was  the  effect  of  discharging  the  Jury  by  the 
circuit  court?  Second.  What  is  the  duty 
of  a  Judge  upon  the  hearing  of  a  case  under 
a  writ  of  habeas  corpus  where  the  warrant 
shows  that  the  applicant  Is  held  In  custody  to 
answer  an  indictment?"  The  Judgment  of 
the  lower  court  was  afilrmed  upon  the  ground 
that  under  the  circumstances  habeas  coipns 
was  not  the  proper  remedy,  and  that  as  the 
circuit  court  still  had  Jurisdiction  over  the 
prisoner  it  might  discbarge  him  on  motion, 
or  he  might  plead  the  discharge  of  the  Jury 
in  bar  of  a  second  trial.  In  passing  upon 
the  question  of  former  Jeopardy  in  that  ap- 
peal this  court  said:  "There  is  some  diver- 
sity of  opinion  in  the  decisions  of  dltferent 
courts  as  to  what  amounts  to  being  put  in 
Jeopardy,  but  we  are  satisfied  that  the  rul- 
ing of  this  court  in  the  case  of  Weinzorpflin 
V.  State,  7  Biacltf.  186,  is  in  accordance  with 
reason  and  the  current  of  authorities.  When- 
ever a  person  shall  have  heea  given  In  charge 
on  a  legal  indictment  to  a  regular  Jnry,  and 
that  Jury  unnecessarily  discharged,  he  has 
been  once  put  In  Jeopardy,  and  the  discharge 
Is  equivalent  to  a  verdict  of  acquittal." 

In  Miller  v.  State,  supra,  it  was  again  held 
that  the  Interpretation  placed  upon  the  clause 
"once  in  Jeopardy,"  etc.,  by  the  court  In  Wein- 
zorpflin V.  State  and  Wright  v.  State,  supra, 
must  be  considered  as  the  settled  law  of  this 
state. 

In  Morgan  y.  State,  supra,  the  same  con- 
struction was  adhered  to,  the  court  therein 
saying:  "When  a  valid  Indictment  has  been 
returned  by  a  competent  grand  Jury  to  a 
court  having  Jurisdiction,  the  defendant  has 
been  arraigned  and  pleaded,  a  Jury  has  been 
impaneled,  sworn  and  charged  with  the  case, 
and  all  the  preliminary  things  of  record  are 
ready  for  the  trial,  the  Jeopardy  contemplated 
by  the  (Constitution  has  then  attached,  and 
the  the  defendant  Is  entitled  to  a  verdict" 

In  Joy  V.  State  and  McOrkle  v.  State, 
supra,  the  court  repeated  and  affirmed  the 
same  rule.  In  State  t.  Walker,  supra,  the 
court  reviewed  all  of  the  preceding  cases,  as 
well  as  other  authorities,  and  therein  said: 
"We  fully  concur  in  the  opinion  expressed  In 
all  those  cases  that  when  the  accused  is  put 
upon  trial  on  a  valid  indictment  before  a 
legal  Jury,  and  the  Jury  Is  discharged  by 
the  court  without  good  cause  and  without  the 
consent  of  the  defendant,  he  has  incurred  the 
first  peril,  and  the  discharge  of  the  Jury  un- 
der such  circumstances  is  equivalent  to  a 
verdict  of  not  guilty,  and  bars  another  trial 
for  the  same  offense." 

In  Klngen  v.  State,  supra,  it  appears  that 
the  Jury  had  been  selected  and  agreed  upon 
by  the  parties  and  had  been  sworn  to  try  the 
cause,  and  then  permitted  to  retire  under  the 
charge  of  a  sworn  bailiff,  no  evidence  Lavin): 
been  introduced  and  the  case  not  having  be^n 
stated  to  the  Jury.  On  the  convening  of 
court  In  the  afternoon  of  that  day  It  was  dis- 
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covered  that  one  of  tbe  Jurors  was  neither  a 
freeholder  nor  houaebolder,  although  he  had 
not  been  asked  that  question  on  hia  voir  dire. 
The  court  thereupon  directed  this  Juror  to  re- 
tire from  the  Jury  box,  and  directed  the 
sher'ff  to  call  another  Juror  in  his  place, 
w.hlch  was  done,  and  the  Jury  as  newly  con- 
stituted was  sworn.  Upon  the  discharge  of 
the  Juror  in  question,  and  again  on  the  Jury 
oeing  sworn,  the  defendant  unsuccessfully 
moved  to  he  discharged.  In  the  appeal  In 
that  case  this  court.  In  considering  the  ques- 
tion as  to  appellant's  Jeopardy  under  the 
circumstances,  said:  "We  hare  seen  that  a 
verdict  rendered  by  the  Jury  first  sworn 
would  have  been  valid  and  binding.  The  de- 
fendant doubtless,  by  the  swearing  of  that 
Jury,  was  put  hi  Jeopardy,  and  she  was  ea- 
titled  to  have  a  verdict  at  their  hands.  If 
the  court  discharged  them  without  sufficient 
legal  reason  and  without  the  consent  of  the 
defendant,  Ihe  conclusion  seems  to  be  Inevi- 
table that  such  discharge  was  equivalent  to 
an  acquittal  of  the  defendant,  and  she  conld 
not  rightfnlly  be  put  upun  trial  again  for  the 
same  offense." 

In  Maden  v.  Ehnmons,  supra,  it  was  affirm- 
ed that  "when  an  accused  is  put  to  trial  upon 
a  valid  Indictment,  and  all  the  preliminary 
steps  essential  to  the  validity  of  the  trial 
have  been  taken,  the  Jeopardy  attaches  from 
the  moment  the  trial  Is  begun,  and  the  trial 
is  deemed  commenced  at  the  time  the  Jury  is 
Impaneled" — citing  authorities. 

In  Adams  t.  State,  supra,  one  Orandall 
was  placed  upon  the  Jury.  He  was  not  spe- 
cially interrogated  as  to  bis  qualifications  as 
a  Juror,  but  other  Jurors  called  to  serve  along 
with  him  in  the  case  were  so  Interrogated  in 
bis  presence  and  hearing.  Before  the  Jury  was 
sworn  the  court,  upon  its  own  motlcm.  Inquir- 
ed whether  all  were  either  freeholders  or 
householders  of  the  county,  to  which  there 
was  a  general  response  in  the  affirmative. 
After  the  Jury  in  that  case  was  sworn,  but 
before  any  statement  had  been  made  and  be- 
fore any  further  proceeedtng  of  any  kind  had 
l>een  had,  Crandall,  the  Juror,  Informed  the 
court  that  he  had  by  inadvertence  Incorrectly 
answered  the  court's  inquiry  as  to  his  quali- 
fications as  a  Juror,  that  in  fact  he  was  nei- 
ther a  freeholder  nor  a  householder.  The 
court  then  inquired  of  the  defendant  whether 
lie  objected  to  Crandall  serving  as  a  Juror  on 
account  of  the  information  which  he  had 
given  the  court  tn  regard  to  his  qualifica- 
tions. To  this  inquiry  the  defendant,  through 
bis  attorneys,  responded:  "We  decline  to 
change  the  Jury."  Thereupon  the  court,  over 
the  objections  and  exceptions  of  the  def^id- 
ant,  discharged  the  Jury,  and  the  defendant 
then  unsuccessfully  moved  that  he  be  discharg- 
ed and  permitted  to  go  hence  without  day 
upon  the  ground  that  he  had  lieen  once 
placed  In  jeopardy,  etc.  The  court  proceeded 
to  Impanel  another  Jury  to  try  tne  cause, 
which  resulted  in  finding  defendant  guilty  as 
charged  and  fixing  his  punishment  at  im- 


prisonment In  the  state's  prison.  On  the 
appeal  in  that  case  the  court  said:  "It  is 
well  settled  that  when  the  ordinary  forms  of 
law  have  been  compiled  with  Jeopardy  at- 
taches when  the  Jury  Is  sworn.  When  Jeo- 
pardy has  begun,  and  the  Jury  unnecessarily 
and  without  the  consent  of  the  prisoner  dis- 
charged, such  a  discharge  of  the  Jury  is  the 
equivalent  of  an  acquittal,  and  the  prisoner 
thereby  becomes  entitled  to  exemption  from 
further  prosecution  for  the  same  offense."  It 
was  held  in  that  case  that  the  ,court  erred 
in  overruling  appellant's  motion  for  dis- 
charge, and  that  all  subsequent  proceedings 
based  upon  the  indictment  in  consequence 
thereof  were  erroneous,  and  the  Judgment  be- 
low was  reversed,  and  the  cause  remanded, 
with  Instructions  to  the  court  below  to  dis- 
charge the  accused. 

In  Boswell  v.  State,  supra,  the  defendant 
was  arrested  and  taken  before  a  Justice  of 
the  peace,  where,  being  arraigned,  he  entered 
a  plea  of  guilty.  The  prosecuting  attorney 
then  dismissed  the  case  over  defendant's  ob- 
jection and  caused  him  to  l>e  indicted  by  a 
grand  Jury.  He  set  up  the  record  made  be- 
fore the  Justice  of  the  peace  as  constituting 
former  Jeopardy,  and  his  plea  was  sustained 
on  the  ground  that  the  voluntary  dismissal 
of  the  case  by  the  prosecuting  attorney  was 
equivalent  to  an  acquittal. 

The  following  cases  and  authorities  are  In 
harmony  with  our  own  decision,  as  they  hold 
or  affirm  the  doctrine  that  in  a  criminal  prose- 
cution the  unnecessary  discharge  of  the  Jury, 
after  it  has  been  Impaneled  and  sworn,  with- 
out the  consent  of  the  defendant,  operates  as 
an  acquittal.  Commonwealth  v.  FItzpatrick, 
121  Fa.  109,  16  Atl.  466,  1  L.  B.  A.  451,  6 
Am.  St  Rep.  757 ;  State  v.  Callendlne,  8  Iowa, 
288;  HInes  v.  State,  24  Ohio  St  134;  Helm  v. 
State,  66  Miss.  537,  6  South.  322;  State  v. 
McKee,  1  Bailey  (S.  G.)  651,  21  Am.  Dec. 
499,  and  cases  cited  in  notes ;  State  v.  Robin- 
son, 46  La.  Ann.  769,  15  South.  146 ;  Robinson 
V.  Commonwealth,  88  Ky.  386,  11  S.  W.  210; 
People  V.  Cage,  48  Cal.  323,  17  Am.  Rep. 
436 ;  Bx.  parte  Clements,  50  Ala.  459 ;  Bell  v. 
State,  44  Ala.  393 ;  Ex  parte  Maxwell,  11  Nev. 
428;  Whitmore  v.  State,  43  Ark.  271;  Ward 
V.  State,  1  Humph.  (Tenn.)  253;  O'Brien  v. 
Commonwealth,  72  Ky.  (9  Bush.)  333 ;  16  Am. 
Rep.  715;  State  v.  Richardson,  47  S.  O. 
166,  25  S.  E.  220,  36  L.  R.  A.  238 ;  Hilands 
V.  Commonwealth,  114  Pa.  372,  6  Atl.  267; 
McFadden  v.  Commonwealth,  23  Pa.  12,  62 
Am.  Dec.  308;  State  v.  Sommers,  60  Minn. 
90,  61  N.  W.  907;  Schrieber  v.  Clapp,  13  Okl. 
215,  74  Pac.  316;  People  v.  Dolan,  61  Mich. 
610,  17  N.  W.  78 ;  Ex  parte  Tice,  32  Or.  179, 
49  Pac.  1038 ;  State  v.  Steeves,  29  Or.  85,  43 
Pac.  947 ;  People  v.  Taylor,  117  Mich.  583,  76 
N.  W.  158;  Commonwealth  v.  Tuck,  20  Pick. 
(Mass.)  365;  Kepner  v.  United  States,  195 
U.  S.  128,  24  Sup.  Ct  797,  49  L.  Ed.  114; 
Allen  V.  State  (Fla.)  41  South.  593,  and  au- 
thorities cited;  Lee  v.  State,  26  Ark.  260,  7 
Am.  Rep.  611;  McDonald  r.  State,  79  Wis. 
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651,  48  N.  W.  863,  24  Am.  St  R^.  740,  and 
aathorlties  tbere  cited;  People  r.  Chung,  94 
Oal.  904,  29  Pac.  042,  28  Am.  St  Rep.  129; 
OlUett's  Criminal  Law  (2d  Ed.)  S  31;  Bish- 
op's New  Criminal  Law,  »  1012,  1013,  1014, 
et  seq. ;  Clark's  Criminal  Law,  p.  432;  12  Cyc. 
p.  270;  17  Am.  and  Eng.  Ency.  of  Law  (2d 
Ed.)  p.  584;  Cooley's  Constltntlonal  Limita- 
tions (7th  Ed.)  pp.  407,  468.  Judge  Cooley,  In 
the  work  last  cited,  said:  "A  person  is  In 
legal  jeopardy  when  he  Is  put  upon  trial 
before  a  court  of  competent  jurisdiction  upon 
indictment  or  information  which  Is  sufficient 
In  form  and  substance  to  sustain  a  convic- 
tion, and  a  jury  has  been  charged  with  his 
deliverance;  and  a  jury  is  said  to  be  thus 
charged  when  they  have  been  impaneled  and 
sworn." 

That  the  decisions  of  this  court  to  which 
we  have  referred  are,  under  the  facts  In  this 
appeal,  controlling  upon  the  result,  and  that 
there  Is  no  escape  from  their  force  and  ef- 
fect is  certainly  manifest  Briefly,  to  re- 
capitulate, the  certified  record  in  this  case, 
which  comes  to  us  Impressed  with  absolute 
verity,  discloses  the  following  facts:  That 
a  valid  and  suiSclent  indictment  was  return- 
ed by  a  proper  and  competent  grand  jury 
against  appellant  Into  the  Ohio  circuit  court, 
charging  him  and  his  codefendants  with  the 
crime  of  murder  in  the  first  degree ;  that  the 
latter  court  had  complete  jurisdiction  over 
the  offense  charged  and  acquired  jurisdiction 
over  the  person  of  appellant;  that  he  was 
arraigned  upon  the  Indictment  In  open  court 
and  unsuccessfully  moved  to  quash  the  plead- 
ing, and  thereupon  entered  his  plea  of  not 
guilty.  It  is  further  shown  that  the  cause 
being  ready  for  trial,  a  Jury  was  legally  im- 
paneled and  accepted  by  the  state  and  appel- 
lant, and  was  then  duly  sworn  to  try  the 
cause  and  a  true  verdict  return  according  to 
law  and  evidence.  At  this  stage  It  appears 
that  the  court  adjourned  until  the  following 
day.  On  the  convening  of  the  court  the  next 
morning  the  state,  by  Its  attorneys,  moved  to 
set  aside  the  submission  "with  a  view  [as 
stated  in  the  motion]  to  the  re-examlnatlon 
of  said  juror,  Oscar  Jones,  on  his  voir  dire, 
and  to  give  the  state  an  opportunity  to  chal- 
lenge said  juror  for  cause,  as  above  stated." 
The  reason  alleged  in  the  motion  for  setting 
aside  the  submission  was  that  the  mother  of 
said  juror  was  a  first  cousin  of  William  Se- 
ward, the  deceased  husband  of  Mrs.  Seward, 
appellant's  codefendant.  By  the  showing  as 
made  by  the  state  in  this  motion  It  was  appar- 
ent that  whatever  relationship,  If  any,  might 
have  previously  existed  between  the  juror  In 
question  and  Mrs.  Seward  by  reason  of  her 
marriage  to  Willi  am  Seward,  ithad,  as  between 
her  and  said  juror,  ceased  and  terminated  on 
the  death  of  her  husband,  whereby  the  mar- 
riage was  dissolved.  That  such  relationship,  if 
any,  by  affinity,  as  between  her  and  said  ju- 
ror, ceased  and  terminated  with  the  dissolu- 
tion of  the  marriage  by  which  It  was  created 
is  well  settled.    Trout  v.  Drawhorn,  57  Ind. 


570,  and  authorltlea  there  dted;  Gllletfb 
Crhnlnal  Law  (2d  Ed.)  635,  and  authorltlea 
cited.  The  motion  was  sustained  by  the  cpurt 
over  the  express  objections  and  exceptions  of 
appellant,  and  the  state  was  then  permitted 
by  the  .court  to  examine  the  Juror  la  regard 
to  the  relationship  Imputed  to  him.  He,  as 
shown,  virtually  denied  that  any  relationship 
ever  existed  between  him  and  Mrs.  Seward's 
husband.  In  fact.  It  may  be  said,  that  the 
state  wholly  failed  to  show  upon  the  exami- 
nation that  any  such  relationship  ever  exlstt- 
ed  as  would  have  entitled  It  to  challenge  the 
juror  for  cause  under  the  fourth  subdivision 
of  section  1862,  Bums'  Ann.  St  1901,  but  the 
court  permitted  the  state  to  peremptorily 
challenge  the  Juror  and  remove  him  from  the 
jury  as  impaneled  and  sworn,  all  over  the 
express  objections  and  exceptions  of  appel- 
lant, and  a  new  jury  was  subsequently  Im- 
paneled and  sworn  to  try  the  cause.  The 
state,  by  peremptorily  challenging  this  Ju- 
ror, thereby  apparently  recognized  that  It 
had  no  statutory  cause  for  challenge.  If, 
after  the  unsuccessful  attempt  on  the  part  of 
the  state  to  establish  that  the  Juror  was  dis- 
qualified by  reason  of  relationship,  the  court 
had  not  allowed  the  state  to  challenge  or  re- 
move him 'from  the  panel,  but  had  permitted 
the  trial  to  proceed  before  the  Jury  as  orig- 
inally impaneled,  we  would  be  confrraited 
with  a  dlfl^erent  question.  Under  the  cir- 
cumstances, the  act  of  the  trial  court  in  re- 
moving the  juror  in  question  operated  in  ef- 
fect to  break  down  and  destroy  the  jury  into 
whose  hands  appellant  had  been  given  in 
charge,  and  from  which  body,  in  the  al>sence 
of  any  absolute  or  legal  necessity  arising,  fae 
was  entitled  to  have  a  verdict  returned. 
That  In  view  of  the  law  of  this  state,  as  set- 
tled by  our  decisions,  he,  under  the  facta. 
Incurred  or  was  subjected  to  the  jec^mrdy 
contemplated  or  meant  by  the  constltntiooal 
provision  In  question.  Is  certainly  evident, 
and  there  Is.  no  room  for  controversy  to  the 
contrary.'  The  jeopardy  contemplated,  as  our 
decisions  affirm,  attaches  from  the  very  mo- 
ment the  trial  is  begun,  and  the  trial  Is  deem- 
ed to  have  commenced  at  the  time  the  jury  is 
Impaneled. 

It  follows,  therefore,  that  appellant  was  as 
actually  in  jeopardy  when  the  Jury  was  dis- 
charged as  he  would  have  been  had  the  in- 
troduction of  the  evidence  been  completed  at 
that  time.  That  no  legal  necessity  whatever 
Is  shown  to  have  existed  for  the  discliarge 
of  the  jury  over  appellant's  objections  is  cer- 
tainly manifest,  and  this  question  might  be 
said  to  merit  no  further  consideration.  If, 
under  the  circumstances  in  this  case,  it  could 
be  affirmed  that  such  a  legal  necessity  for  the 
discharge  of  the  jury  without  appellant's  con- 
sent is  shown  to  have  arisen,  then  It  would 
be  an  easy  matter  for  a  prosecuting  attorney. 
In  the  midst  of  a  criminal  trial,  to  create  a 
necessity  for  the  discharge  of  the  jury  on  the 
ground  that  the  state's  evidence  was  weak 
but  could  be  made  stronger  on  another  trial. 
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or  tibat  some  of  bla  witneoaea  were  absent, 
etc.,  and  for  these  reasona  secure  the  dla- 
charge  of  the  jury,  and  subsequently  place 
the  accused  party  upon  trial  for  the  same 
offense.  If  such  procedure  could  be  sustain- 
ed, then  It  might  truthfully  ba  said  that  the 
constitutional  prorision  in  question  Is  as 
empty  aa  a  bubble,  and  of  no  avail  in  pro- 
tecting an  accused  person  against  twice  being 
put  in  Jeopardy  for  tbe  same  offense.  That 
the  discharge  of  tbe  Jury  under  tbe  circum- 
stances In  this  case  was  wholly  unwarranted 
on  the  part  of  tbe  learned  trial  Judge,  and 
must  be  held  to  operate  In  effect  as  an  ac- 
quittal of  appellant  and  a  bar  to  any  further 
or  subsequent  prosecution  for  the  same  of- 
fense, cannot  be  denied.  Were  we  to  bold 
otherwise,  our  decision  would  manifestly  con- 
travene the  constitutional  guaranty  which 
shields  an  accused  person  against  being  twice 
put  in  Jeopardy  for  the  same  offense.  The 
state  does  not  attempt  to  Justify  the  action 
of  the  trial  court  upon  any  legitimate  ground. 
Tbe  attorney  general.  In  fact,  In  his  oral  ar- 
gument, asserted  that  the  question  Involved 
was  "up  to  this  court"  and  was  for  us  to  do 
what  we  deemed  best  But  tbe  question  pre- 
sented Is  not  one  over  which  we  may  exer- 
cise a  discretion  In  Its  determination,  but  we 
are  compelled  to  voice  tbe  mandate  of  our 
fundamental  law,  and  award  to  appellant  bis 
rights  thereunder. 

For  the  error  of  the  trial  court  in  refusing 
to  discharge  appellant  on  the  ground  that  he 
bad  been  once  in  Jeopardy  for  the  offense  In 
controversy  tbe  Judgment  is  reversed ;  and  as 
the  facta  in  respect  to  that  question  are  veri- 
fied by  tbe  record  and  are  before  us  undis- 
puted, the  cause  is,  therefore,  remanded,  with 
instructions  to  tbe  lower  court  to  enter  an 
order  or  Judgment  that  appellant  be  discharg- 
ed from  further  prosecution  on  tbe  charge 
In  question,  and  that  be  go  bence  without 
day.  The  clerk  Is  directed  to  Issue  tbe  prop- 
er order  to  the  warden  of  the  state's  prison 
for  the  return  of  the  prison».- 


FT.  WAYNE  A  S.   W.  TRACTrOTT  CO.  ▼. 

FT.  WAYNE  &  W.  RY.  CO.  st 

al.  (No.  20,SG0.)i 

fSnpreme  Court  of  Indiana.    April  9,  1907.) 

Eminent    PouA.in— CoMPsnsATion— Pebsoks 

Bnhti.bd. 

Act  1901.  I  6  (Burns'  Ann.  St  1901,  f 
.')468e).  authorizes  street  railway  companies  to 
pxprcise  the  right  of  eminent  domain,  and  pro- 
vides that  tbe  company  shall  deposit  with  a 
designated  officer  a  description  of  the  rights  and 
interests  to  be  appropriated,  and  that  such 
lands,  rights,  and  interests  shall  belong  to  the 
company,  to  use  for  the  purpose  specified  by 
making  or  tendering  payment  The  section  fur- 
ther provides  that  if  the  parties  cannot  agT«« 
upon  the  compensation,  notice  shall  be  served  by 
delivering  a  copy  of  the  instrument  of  appropria- 
tion, or,  if  the  owner  be  a  nonresident  of  tiie 
connty.  that  be  mny  be  served  by  pnblication, 
and  that  noon  the  filing  of  the  act  of  appropria- 
tion and  delivery  of  such  copj'  or  publication 
tliree  appraisers  shall  be  appomted  on  ths  ap- 

>  Modified  opinion.  83  N.  a.  «as. 


plication  of  either  party,  who  shall  return  their 
assessment  of  damagea  Held,  that  the  filing 
of  the  instrument  of  appropriation  with  the 
designated  ofScer  was  a  seizure  and  appropria- 
tion of  the  land  therein  described  and  consti- 
tuted the  final  act  of  taking,  upon  which  title 
passed,  and  all  damages  resulting  from  the  tak- 
ing thereupon  vested  in  the  then  owner  of  the 
land  aa  a  personal  claim. 

[Ed.  Note.— For  cases  in  point  see  Ont  Difr 
voL  18,  Eminent  Domain,  IS  851.  852.] 

Appeal  from  Clrcalt  Court,  Kosciusko 
County;  Lemuel  W.  Boyse,  Judge. 

Condemnation  proceedings  by  tbe  Ft  Wayne 
&  Southwestern  Traction  Company  against 
the  Ft  Wayne  ft  Wabash  Railway  Company 
and  others.  From  a  Judgment  for  the  Ft 
Wayne  ft  Wabash  Railway  (Company,  plain- 
tiff appeals.    Reversed  with  Instructions. 

Olds  ft  Dougbman,  for  appellant  J.  Fred 
France,  Loveland  ft  Loveland,  Jno.  D.  Wldar 
man,  and  Stuart  Hammond  &  Simms,  for  ap- 
pellee. 

HADIiBY,  X  Appellant  a  corporation  or» 
ganized  under  tbe  street  railway  act  <n 
March  20,  1901,  filed  Its  Instrument  of  ap- 
propriation with  the  clerk  of  tbe  Huntington 
circuit  court  for  the  appropriation  of  certain 
real  estate  belonging  to  Aaron  Dukes,  tbe 
same  being  that  part  of  tbe  tow-patb  of  tbe 
Wabash  and  Erie  Canal  lying  between  the 
town  of  Roanoke  and  the  city  of  Huntington, 
in  Huntington  county.  Dukes  at  the  time  r» 
sided  in  the  dty  of  Peru,  and,  not  being  • 
resident  of  Huntlhgton  county,  notice  of  tbe 
filing  of  said  Instrument  of  appropriation  was 
given  by  publication,  the  first  of  which  was 
published  on  April  2, 1901.  On  April  1,  1901, 
Dukes  and  wife  conveyed  to  appellee,  the  Ft. 
Wayne  ft  Wabash  Railway  Company,  by  quit- 
claim deed,  for  tbe  expressed  consideration  oC 
$1,  tbe  canal  property,  embracing  tbe  portion 
described  In  appellant's  appropriation  pro- 
ceeding. Tbe  deed  contains  this  provision: 
"This  deed  is  made  for  tbe  express  purpose 
of  aiding  said  grantee  in  constructing,  main- 
taining and  operating  a  railroad  over,  upon 
and  along  tbe  line  of  said  canal,  and  for  no 
other  purpose  whatever."  Upon  tbe  maturity 
of  tbe  publication  appellant  presented  to  the 
Judge  of  tbe  Huntington  circuit  court  its  pe- 
tition for  tbe  appointment  of  appraisers  to 
assess  tbe  damage.  Dukes  appeared  and  fil- 
ed his  statement  and  objections  to  the  ap- 
pointment of  appraisers,  reciting  therein  that 
prior  to  April  1,  1901,  he  was  the  owner  in 
fee  of  tbe  lands  described  In  appellant's  Id- 
Btrument  of  appropriation,  Irat  on  that  day 
he  and  bis  wife  conveyed  tbe  same  to  the 
Ft  Wayne  ft  Wabash  Railway  Company,  ap- 
pellee, since  which  time  they  have  no  per- 
sonal interest  In  the  controvert,  and  said 
company  has  beoi  and  is  the  owner  of  said 
real  estate,  and  is  a  necessary  party  to  this 
proceeding.  Tbe  objections  were  overruled, 
and,  it  appearing  that  the  petitioner  was  un- 
able to  agree  with  tbe  owner,  appraisers  were 
appointed  to  assess  tbe  damage,  wbo  returned 
and  filed  their  assessment  in  the  sum  eC 
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$6,500,  which  sum  was  paid  Into  the  clerk's 
office  for  the  use  of  the  party  authorized  to 
receive  it  Within  10  days  of  the  filing  of 
the  appraiser's  report,  upon  appellee  railway 
company's  application,  it  was  made  a  party 
to  the  proceeding  and  filed  exceptions  to  the 
report,  challenging  the  regularity  of  the  pro- 
ceedings and  the  adequacy  of  the  damages 
awarded.  Dukes  filed  no  exceptions  to  the 
rcimrt  of  the  appraisers,  and  made  no  as- 
signment of  his  claim  for  damage,  by  deed 
or  otherwise,  except  such  as  may  be  Implied, 
if  any,  from  the  terms  of  his  objections  filed 
in  opposiWon  to  the  appointment  of  apprais- 
ers. Subsequent  to  the  admission  of  appel- 
lee railway  company  as  a  party,  and  the  filing 
of  Its  objections  to  the  report  of  the  apprais- 
ers, there  was  a  change  of  venue  to  the  Kos- 
ciusko circuit  court,  and,  after  numerous 
counter  pleadings  and  rulings,  finally  the  case 
went  to  the  jury  on  the  single  question  of 
damages,  with  an  instruction  given  upon  re- 
quest of  the  appellee  railway  company  to  the 
effect  that  it  appears  from  the  deed  offered 
In  evidence  that  soon  after  the  plaintiff  filed 
its  Instrument  of  appropriation,  and  before 
the  appointment  of  appraisers,  Aaron  Dukes 
and  wife  conveyed  to  the  defendant,  the  Ft 
Wayne  &  Wabash  Railway  Company,  the 
lands  described  in  the  plaintlfTs  Instrument 
of  appropriation.  "The  jury  will  therefore 
take  it  as  a  fact  in  the  case  that  the  defend- 
ant Is  the  owner  of  the  real  estate  proposed 
to  be  appropriated,  and  the  defendant  is  en- 
titled to  all  the  damages  pertaining  to  the 
appropriation,"  A  verdict  was  returned  as- 
sessing the  damages  at  $13,791,  upon  which 
Judgment  was  rendered  in  favor  of  appellee. 
The  important,  and  real,  question  In  the 
case,  arises  from  the  following  controversy: 
Appellant  contends  that  in  a  condemnation 
proceeding  by  an  authorized  cori)oratlon  the 
title  passes  to  the  corporation,  eo  instant!,  on 
the  filing  of  the  Instrument  of  appropriation, 
and  that  all  damage  resulting  to  the  owner 
from  the  taking  must  have  reference  to  the 
fact  of  filing  as  the  appropriating  act,  and 
the  time  to  which  all  assessable  damages 
must  relate ;  while,  on  the  other  hand,  appel- 
lee maintains  that,  while  damages  are  as- 
sessable with  reference  to  the  time  the  ap- 
praisal is  made,  title  does  not  pass  to  the 
corporation  until  the  damages  have  been 
first  assessed,  and  paid,  or  tendered.  If  ap- 
pellant's contention  Is  right  then  Dukes,  be- 
ing the  owner  in  fee  when  the  instrument  of 
appropriation  was  filed,  was  the  only  suffer- 
er from  the  taking,  and  because  thereof  be- 
came simultaneously  vested  with  a  claim 
against  the  corporation  for  full  compensa- 
tion for  all  damages  that  should  result  to 
bis  land  by  reason  of  the  taking  and  con- 
struction of  the  railroad.  Such  claim  was 
not  an  incident  of  the  remaining  estate,  and. 
being  personal,  and  unasslgned  by  deed  or 
otherwise,  did  not  pass  with  the  land  to  ap- 
pellee railway  company  bf  the  conveyance 
of  April  1st  The  railway  company  had 
therefore  no  Interest  in  the  claim  for  dam- 


ages, and  its  exceptions  to  the  report  of  tlie 
appraisers  should  have  been  strickoi  out, 
and  the  appeal  dismissed.  If  appellee's  con- 
tention can  be  sustained,  then  the  filixie  of 
the  instrument  of  appropriation  by  appel- 
lant on  March  29th  did  not  amount  to  a  tak- 
ing of  the  property,  and  the  appropriation  did 
not  -become  effective  until  after  the  eonfey- 
ance  of  April  Ist  which  would  make  all  as- 
sessable damages  for  the  seizure  the  prop- 
erty of  the  grantee. 

We  proceed  to  consider  the  merits  of  tbe 
controversy.  The  state,  which  represents  the 
combined  and  sovereign  will  of  the  people, 
in  the  governmental  plan  reserved  dominion 
over  all  the  lands  within  all  Its  borders,  and 
the  right  to  seize  any  part  of  It  at  any  time 
for  the  promotion  of  the  public  welfare.  TMs 
reserved  power  has  been '  defined  to  be  the 
"right  of  tbe  state  to  resume  possesslcna  of 
private  property  for  public  use."  Be^man 
V.  Railroad  Co.,  3  Paige  (N.  T.)  45.  It  wonld 
subvert  to  a  salutary  principle  of  goTemmoit 
If  it  were  made  possible  for  an  Individual 
landowner  to  defeat  a  great  public  good  for 
bis  own  selfish  or  perverse  ends.  To  ayoid 
this  difficulty,  eminent  domain  is  a  power 
that  necessarily  resides  in  sovereignty  to  be 
ever  present  and  available  In  controlliag  and 
regulating  those  rights  that  pertain  to  tbe 
general  public  as  against  the  indlTidual  <dti- 
zen.  Being  a  power  or  right  that  belongs  ex- 
clusively to  the  state.  It  follows  that  it  can 
be  exercised  only  by  those  agencies  that  have 
been  duly  Impowered  by  the  state  through 
legislative  enactment  Therefore,  when  lodg- 
ed in  a  railroad  or  other  corjmration.  It  Is  in 
every  proper  sense  a  grant  from  the  state, 
that  may  be  employed  against  private  prc^ 
erty,  irrespective  of  the  owner.  Lewis'  Eta. 
Dom.  S  306,  p.  755;  Sioux  City,  etc,  R.  R. 
Co.  V.  Chicago,  etc,  Co.  (C.  C.)  27  Fed.  770. 
There  is  nothing  in  the  spirit  or  letter  of  tbe 
statute  conferring  eminent  domain  upon  rail- 
road corporations  that  Imposes  any  restric- 
tion or  condition  upon  the  mannor  of  its 
exercise  beyond  the  rendering  of  compensa- 
tion to  tlie  owner  as  required  by  fundamen- 
tal law. 

The  act  of  1901,  which  confers  ivon  street 
railways  companies  the  right  of  eminent  do- 
main, by  its  section  5,  being  section  M6Se, 
Bums'  Ann.  St.  1901,  provides:  "Such  com- 
pany Is  hereby  authorized  to  enter  npon 
any  land  for  the  purpose  of  surveying  and 
examining  a  railroad  line  and  may  appro- 
priate so  much  thereof  as  it  may  deem  neces- 
sary for  Its  railroad.  •  •  •  The  corpora- 
tion shall  forthwith  deposit  with  the  clerk  of 
the  circuit  court  or  other  court  of  record  of 
tbe  county  wherein  tbe  land  lies  a  descrip- 
tion of  the  rights  and  Interests  Intended  to 
be  appropriated,  and  such  lands,  rights,  and 
Interests,  shall  belong  to  such  company,  to 
use  for  the  purpose  specified,  by  making  or 
tendering  payment  as  hereinafter  provided." 
Tbe  statute  further  provides  that  If  the  cor- 
poration shall  not  agree  with  the  ownn  of 
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tbe  land  toucblne  the  damages  sustained  by 
sncb  appropriation,  if  sacb  owner  is  a  non- 
resident of  tbe  connty,  tbe  corporation  sliall 
Sire  notice  thereof,  and  "on  tbe  application 
of  eltber  party"  tbe  conrt  sball  appoint  three 
appraisers  to  appraise  tbe  damages.  Tbe 
section  furtber  provides  for  tbe  assessment 
of  damages,  requiring  tbe  appraisers  to  set 
fortb  in  tb^r  report  "tbe  value  of  tbe  prop- 
erty taken  or  Injury  done  to  the  property, 
xrbidi  they  assess  to  tbe  owner." 

It  will  be  noted,  first,  that  by  tliis  statute 
tbe  corporation  may  enter  upon  tbe  land  and 
malce  surveys  and  satisfy  itself  as  to  tbe 
most  eligible  line  for  Its  railroad  without  tbe 
consent  of,  or  even  notice  to,  tbe  owner, 
and  may  appropriate  so  much  thereof  as  It 
deems  necessary  to  tbe  construction  and  re- 
pair of  the  railroad.  Tbe  owner's  consent 
to  tbe  appr(H>riatlon  Is  wholly  unimportant, 
and  his  right  to  direct,  or  In  any  way  con- 
trol, the  particular  location,  is  no  greater 
than  that  of  a  stranger.  Tbe  owner,  as  to 
tbe  partlcnlar  land  selected,  has  no  absolute 
title  as  against  tbe  state  or  Hs  licensee.  Tbe 
action  Is  a  proceeding  in  rem.  It  is  but  the 
sovereign  people  claiming  what  belongs  to 
them.  No  one  can  question  the  right  of  a 
qualified  corporation  to  take  It;  and,  if  the 
proceedings  have  betsa  orderly,  no  defense 
to  tbe  taking  can  be  interposed.  So  the 
statute  very  appropriately  directs  that,  as 
soon  as  the  company  has  reached  a  decision 
as  to  the  line  it  wiU  take,  It  shall  "forthwith 
deposit  with  tbe  clerk"  a  desariptlon  of  tbe 
"rights  and  interest"  intended  to  be  aror»- 
priated — ^that  is,  intended  by  tbe  definite  and 
final  location — and  upon  such  filing  "such 
lands  and  interests  shall  belong  to  such 
company,  to  be  used  for  the  purpose  spec- 
ified, by  making,  or  tendering  payment  of 
tbe  damages  as  thereafter  provided."  If  it 
were  not  for  the  necessity  of  a  procedure 
to  secure  a  fair  admeasurement  of  the  dam- 
ages, tbe  proceeding  might  end  with  tbe  fil- 
ing of  tbe  instrument  of  appropriation.  Un- 
der tbe  statute  the  filing  of  such  instrument 
specifically  describing  the  property  seized, 
and  declaring  tbe  intention  to  appropriate  It, 
is  but  a  formal  assertion  of  tbe  absolute 
right  to  appropriate — a  formal  acceptance 
of  tbe  state's  grant  of  eminent  domain — and 
tbe  final  act  of  the  taking.  "Nothing  re- 
mains to  be  done  but  to  compensate  the  own- 
er." Indiana,  etc.,  Co.  y.  St  Joseph,  etc., 
Co.,  159  Ind.  42,  50,  63  N.  E.  804,  64  N.  E. 
468;  Willlamsport,  etc.,  R.  R.  Co.  v.  Ball- 
road  Co.,  141  Pa.  414,  21  Atl.  645,  12  L.  R. 
A.  220;  Dowie  y.  Raibvad  Co.,  214  111.  49, 
73  N.  E.  354;  Old  Colony  R.  R.  Co.  v.  Miller, 
125  Mass.  1,  6,  28  Am.  Rep.  194 ;  Morris,  etc., 
R.  R.  Co.  V.  Blair,  9  N.  J.  Eq.  635,  645 ;  Roch- 
ester, etc.,  R.  Co.  V.  N.  Y.,  etc.,  R.  R.  Co., 
110  N.  Y.  128.  133,  17  N.  E.  680;  Parks  v. 
Boston,  32  Mass.  198,  208;  Dupuls  v.  Rail- 
road Co.,  115  111.  97,  3  N.  B.  720;  2  Lewis' 
Eminent  Domain,  $  306,  pp.  754,  755,  also 
section  477;    Mill's  Eminent  Domain,  i  94; 


Baldwin's  American  R.  R.,  p.  89.  Mr.  Lew- 
is, in  said  section  477,  and  Judge  Elliott,  in 
his  Railroads  (volume  3,  f  085),  assign  Rail- 
road Co.  V.  Buchanan,  62  Ind.  163,  and  Rail- 
road Co.  V.  Murdock,  68  Ind.  137,  to  the 
same  class.  In  tbe  125  Mass.  case,  supra, 
the  particular  time  when  tbe  damages  ac- 
crued was  in  issue  between  tbe  railroad  cor- 
poration and  landowner,  and  concerning 
which  tbe  court  said:  "Tbe  right  of  tbe 
landowner  for  damages  for  land  taken  by 
a  railroad  corporation  is  complete  when 
tbe  location  is  made  (instrument  of  appro- 
priation la  filed).  That  act  constitutes  the 
taking.  It  is  tbe  loss  occasioned  by  tbe 
exercise  of  emlnoi^t  domain  at  that  time  tor 
which  the  statute  provides  indemnity."  In 
Dowle's  Case,  214  ni.  49,  73  N.  E.  354,  the 
question  was  whether  the  company's  con- 
demnation was  effectual  when  a  part  of  tbe 
land  was  Incorporated  as  a  city,  as  to  which 
the  court  said :  "The  rule  seems  to  be  clear 
that  the  rights  and  Interests  of  the  parties 
date  from  the  time  of  tbe  filing  of  the  con- 
demnation petition."  In  Parks  y.  Boston, 
supra,  the  court,  in  discussing  the  particular 
time  to  which  the  values  and  damages 
should  relate,  said:  "Besides,  tbe  alienation 
of  the  plaintiff's  property,  so  far  as  it  was 
alienated  at  all,  for  the  public  easement, 
was  deflnitiye,  complete,  or  perpetual,  on  the 
day  of  the  taking."  The  case  In  141  Pa.  407. 
21  Atl.  646,  12  L.  R.  A.  220,  was  a  ctmtest 
between  two  railroads;  and  in  considering 
the  priority  the  court  used  tbe  following 
language:  "The  act  of  location  Is  at  the 
same  time  tbe  act  of  appropriation.  Tbe 
space  covered  by  the  line  as  located  is  there- 
by seized  and  appropriated  to  tbe  construc- 
tion and  operation  of  tbe  railroad  by  virtue 
of  the  power  of  eminent  domain,  and  nothing 
remains  to  be  done  but  to  compensate  the 
owner.  After  the  act  of  location  by  tbe 
company,  the  owner,  or  tbe  company,  may 
proceed  at  once  to  secure  an  ascertainment 
of  the  damages.  Until  such  act  neither  can 
do  so,  for  no  right  to  damage  vests  or  ac- 
crues to  tbe  owner  until  there  has  been  an 
appropriation  of  the  property  by  tbe  cor- 
poration." To  recall  the  language  of  tbe  stat- 
ute: "And  such  lands,  rights,  and  Interests, 
shall  (upon  tbe  filing  of  tbe  instrument  of 
appropriation),  belong  to  such  company,  to 
use  for  tbe  purpose  specified  by  making  or 
tendering  payment  as  hereinafter  provided." 
This  manifestly  means  that  tbe  right  is 
vested  by  the  statutory  taking,  but  Its  en- 
joyment is  postponed,  or  rather  the  right 
of  possession  is  suspended,  until  the  damage 
has  been  assessed,  and  paid  or  tendered.  See 
authorities  above  cited.  Tbe  books  abound 
In  conflicting  expressions  about  when  tbe 
title  passes  from  tbe  owner  to  tbe  ccmdemn- 
Ing  party.  The  conflict  doubtless  arises  part- 
ly on  account  of  statutory  differences,  and 
partly  because  the  reasoning  has  proceeded 
from  an  erroneous  basis.  Some  assert  tbe 
talung  at  the  time,  others  the  filing  of  the 
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report  of  the  appraisers,  and  still  others  not 
until  actual  payment  or  tender  of  the  dam- 
ages. Technically,  and  In  the  ordinary  mean- 
ing of  the  word  "title,"  It  Is  hardly  accurate 
to  say  that  a  title  passes  at  all.  If  we  are 
right  in  our  reasoning,  It  is  sure  tliat  no  title 
is  acquired  from  the  owner.  He  parts  with 
no  right  that  he  ever  had.  Wbateror  right 
or  title  the  condemner  gets  is  from  the  state. 
Nothing  more  than  an  easement  Is  acquired 
— a  right  to  possess  and  use  tiie  particular 
land  for  a  particular  purpose.  The  fee  re- 
mains in  the  owner.'  When  the  use  Is  aban- 
doned, the  owner  may  resume  his  possession. 
There  is  no  deed,  no  transfer  for  taxation, 
no  public  record,  but  the  instrument  of  ap- 
propriation. 

Logically  the  quesdou  comes  to  this: 
When  the  duly  authorized  licensee  of  the 
state  regularly  announces  its  seizure  of  cer- 
tain lands  for  a  public  use,  the  matter  Is 
thereby  put  at  rest  so  far  as  tlie  right  to 
take  the  land  Is  concerned,  though  the  pro- 
ceeding be  tn  tuTltum.  The  owner  will  (miy 
be  heard  to  require  that  the  proceedings  be 
regular  and  that  his  damages  be  fairly  as- 
sessed and  paid.  As  further  supporting  ap- 
pellant's contention  that  the  filing  of  the  in- 
strument of  appropriation  Is  the  final  act 
In  the  talcing  is  the  holding  of  a  long  line 
of  our  cases  to  the  effect  that  In  all  Instances 
where  eminent  domain  Is  asserted  all  assess- 
able damages  must  relate  not  to  the  time  of 
final  admeasurement,  but  to  the  time  of  the 
seizure  of  the  property.  Railroad  Co.  v.  Bu- 
chanan, 62  Ind.  103;  Railroad  Co.  y.  Mur- 
doek,  68  Ind.  137;  N.  J.  &  I.  B.  Ca  v.  Tutt 
(this  term)  80  N.  B.  421,  and  cases  cited; 
Indianapolis,  etc.,  Co.  t.  Larrabee  (this  term) 
80  N.  E.  413.  It  Is  also  the  law  that  a  seiz- 
ure of  land  under  eminent  domain  at  the  in- 
stant of  the  seizure  gives  the  owner  a  p«> 
Bonal  claim  for  damages,  In  the  nature  of 
a  chose  In  action,  that  will  not  pass  to  a 
subsequent  grantee  of  the  land  under  bis 
deed,  nor  without  an  assignment  of  the 
claim.  Ind.  B.  B.  Co.  v.  Allen,  100  Ind. 
400,  414;  Railroad  Co.  t.  Nye,  118  Ind.  223, 
233,  15  N.  E.  261;  Sherlock  t.  Railway  Co., 
115  Ind.  22,  17  N.  E.  171;  Harshbarger  v. 
Railroad  Co.,  131  Ind.  177.  180.  27  N.  E. 
352,  30  N.  E.  1083;  Railroad  Co.  t.  Price, 
153  Ind.  31,  53  N.  E.  1018;  Sioux  City,  etc, 
Co.  V.  Chicago,  etc..  Co.  (0.  a)  27  Fed.  770; 
Rochester,  etc..  Co.  y.  New  Tork,  etc.,  Co., 
110  N.  Y.  128,  17  N.  B.  680;  Lewis'  Eminent 
Domain,  {  306,  p.  775;  15  Cyc.  795,  796.  It 
is  also  well  settled  that,  when  a  qualified 
railroad  corporation  has  once  located  its  road 
and  begun  condemnation  proceedings,  it  can- 
not be  divested  of  the  right  by  the  landown- 
er's conveyance  of  the  land  to  another  cor- 
poration, which  Intends  to  make  use  of  It 
for  a  like  purpose.  This  rests  upon  the  prin- 
ciple that,  when  the  land  is  once  seized  un- 
der eminent  domain  by  an  authorized  party, 
the  owner  has  neither  the  right  nor  power  to 
interfere   Lewis'  BUulneut  Domain,  p.  754,  | 


306,  and  cases  cited  In  note;  Morris,  etc,  B. 
Co.  V.  Blair,  9  N,  J.  Eq.  635,  640;  Sioux  City, 
etc.,  R.  Co.  y.  Chicago,  etc.,  R.  Ca  (C.  C) 
27  Fed.  770. 

Still  another  reason  deemed  supportive  of 
appellant's  contention  Is  the  fact  that  tbe 
Legislature  In  the  same  section  of  the  stat- 
ute that  provides  for  the  filing  of  the  in- 
strument of  appropriation  designates  and 
characterizes  the  filing  as  the  "act  of  ap- 
propriation." The  language  employed  fol- 
lows: "Upon  the  filing  of  such  act  of  appro- 
priation [referring  to  the  instrument  of  ap- 
propriation described  la  the  preceding  sen- 
tence] •  •  •  and  the  making  of  sncb 
publication"  upon  the  appIicatloD  of  eltlier 
party,  the  court  shall  appoint  appraisers  to 
assess  tbe  damages.  Section  54eBe,  Bnms' 
Ann.  St  1901.  The  notice  here  referred  to  Is 
for  the  benefit  of  tbe  landown«-;  and  a  fair 
construction  of  tbe  provision  Is  that  tbe  con- 
demner cannot  proceed  with  his  application 
for  the  appointment  of  appraisers  until  tbe 
landowner  has  been  duly  notified,  but  the 
latter  may  waive  notice  and  apply  for  the 
appointment  of  appraisers  at  any  time  after 
the  "act  of  appropriation"  referred  to.  If. 
then,  the  landowner  has  the  right  to  ask  f(v 
the  appraisal  of  his  damages  immediately 
after  the  "act  of  appropriation"  is  filed,  may 
we  inquire  by  what  right  can  be  claim  dam- 
ages. If  he  has  at  the  time  parted  with  notb- 
Ing?  As  said  by  the  Supreme  Court  of 
Pennsylvania  above  referred  to,  until  theie 
has  been  an  actual  appropriation,  ndtber 
the  corporation  nor  the  landowner  can  apply 
for  the  assessment  of  damages  because  no 
damage  vests  or  accrues  until  there  has  been 
an  appropriation  of  his  property. 

We  cannot  agree  with  appellee's  counsel 
that  since  the  conveyance  by  Dukes  to  tbe 
Ft  Wayne  &  Wabash  Railway  Company  was 
made  on  tbe  day  before  the  first  publication 
of  notice,  though  after  filing  the  instrument 
of  appropriation,  the  land  was  then  unaf- 
fected by  the  condemnation  proceeding.  As 
we  view  the  matter,  the  notice  required  re- 
lates wholly  to  the  ascertainment  of  the  dam- 
ages. Preliminary  steps  for  the  appointment 
of  appraisers  necessarily  Imply  that  tbe  ap- 
propriation has  already  been  accomplished 
and  the  landowner  damnified. 

We  conclude  that  the  Instrument  of  appro- 
priation filed  by  appellant  with  the  clerk  on 
March  29, 1001,  was  a  seizure  and  an  appro- 
priation of  tbe  land  therein  described,  and 
that  all  damages  resulting  from  tbe  taking 
and  construction  of  the  railroad  at  once  ac- 
crued and  vested  In  the  owner,  Aaron  Dukea 
and  wife,  appellees,  as  a  personal  claim 
against  appellant  and  which  claim  did  not 
pass  to  the  Ft  Wayne  &  Wabash  Ballway 
Company  by  the  deed  of  Dukes  and  wife  on 
April  1,  lOOL  And,  the  record  falling  to 
disclose  any  assignment  of  said  claim  by 
Dukes  to  the  Ft  Wayne  ft  Wabash  Ballway 
.Company,  appellee,  said  company,  for  want 
of  interest  tn  the  subject-matter  of  the  action. 
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had  no  standing  In  court,  and  Its  exceptions 
to  tbe  report  of  tbe  appraisers  shonld  not 
liaye   been  entertained. 

The  Judgment  Is  therefore  reversed,  with 
Instructions  to  sustain  appellant's  motion  to 
strike  out  the  exceptions  filed  by  appellee 
railway  company,  and  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 

Judgment,  reversed. 


069  Ind.  IS) 

INDIANAPOLIS  ST.  RT.  00.  T.  KANB. . 

(No.  20,641.) 
(Supreme  Oonrt  of  Indiana.    April  8,  1907.) 

1.  AFPXAIt— ASSIONUKNT  OF  Bbbor— Revhw. 

An  assignment  that  the  court  erred  in  over- 
ruling  a  demurrer  to  the  complaint  which  does 
not  designate  the  court  which  made  the  ruling 
la  reviewable,  where  the  record  shows  that  the 
appeal  is  from  a  judgment  of  the  circuit  court, 
and  that  the  ruling  on  demurrer  was  made  by  a 
•aperior  court. 

2.  Master  and  Sesvant— Irjdbikb  to  Sxbt- 
ART— Actions— Complaint. 

A  complaint,  in  an  action  for  Injuries  to 
•n  employ^  of  a  street  railroad,  which  allegea 
that  plaintiff  was  injured  by  the  negligence  of  a 
third  person  In  defendants  service,  to  whose 
order  he  was  at  the  time  of  the  injury  bound 
to  conform,  and  was  oonfonning,  and  which 
shows  that  third  person's  authority  to  give  or- 
ders to  plaintiff  and  plaintiff's  duty  to  obey,  and 
the  giving  of  an  order  and  the  injury  to  plaintiff 
while  conforming  thereto,  states  a  cause  of  ac- 
tion under  ESmployer's  Liability  Act,  Bums' 
Ann.  St.  1901,  t  70&3,  subd.  2,  making  a  coi^ 
poration  liable  for  injuries  to  its  employi  caused 
by  the  negligence  of  a  person  in  its  service  to 
whose  order  or'  direction  the  injured  employ^ 
was  traund  to  and  did  conform. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
TOl.  34,  Master  and  Servant,  U  837-843.] 
8.  Same— Liabilitt  of  EImplotkb— Statctes 

— CoNSTRCCTtON. 

The  words  "order  or  direction,"  as  used  in 
tbe  statute,  apply  to  special  orders,  as  dis- 
tinguished from  general  orders  and  the  protec- 
tion of  the  statute  does  not  extend  to  an  em- 
ploye injured  from  the  negligence  of  his  fore- 
man while  working  under  general  directions. 

4.  Sams  — Injubt  to    Sebvant  — Aonons— 
Complaint— SuFTiciENCT. 

A  complaint,  in  an  action  under  such  act 
for  injaries  to  an  employe  of  a  street  railroad, 
which  alleged  that  plaintiff  was  in  the  employ 
of  defendant  as  a  trackman,  that  on  the  day  of 
the  accident  he  was  ordered  by  defendant's  road- 
master  to  repair  a  broken  bridge;  that  at  the 
time  the  road  master  had  anthorit?  from  defend- 
ant to  order  plaintiff  where  to  work,  and  what 
to  do;  that  toe  road  master  ordered  plaintiff  to 
clear  away  debris  at  the  bridge  and  prepare  a 
footing  at  a  designated  spot,  to  which  order 
plaintiff  was  bound  to  conform;  and  that  while 
conforming  thereto  he  was  injured  by  the  neg- 
ligence of  the  road  master — alleged  that  plaintiff 
was  injured  while  obeying  a  special  order,  as 
distinguished  from  a  general  order. 

5.  Sams— AasuMPnoH  of  Risk. 

Under  Empl^er's  LlabUity  Act,  Bums' 
Ann.  St.  1901,  }  7083,  subd.  2,  making  a  rail- 
road liable  for  injuries  to  an  employ^  caused 
by  the  negligence  of  a  person  in  its  service  to 
whose  order  the  injured  employe  was  bound  to 
and  did  conform,  a  railroad  cannot  defeat  an 
action  for  personal  Injuries  sustained  by  an  em- 
ploye in  consequence  of  tbe  negligence  of  such 
person  by  proof  of  assumption  of  risk. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  34,  Master  and  Servant  H  &C7-573.1 


6.  TbiaI/— Special  VnxmixQn. 

In  an  action  for  injuries  to  an  employe  of 
a  street  railroad,  while  obeying  a  special  order 
of  a  superior,  because  of  the  negligence  of  the 
latter,  tne  jury  In  a  special  verdict  found  that 
the  superior  ordered  the  employe  to  do  certain 
work,  and  that  at  the  time  of  the  injury  the 
employe  was  working  under  "the  general  order ' 
of  the  superior.  The  jury  rendered  a  verdict 
for  plaintiff.  Held  that,  though  the  special  find- 
ings designated  the  order  which  the  employe 
was  obeying  at  the  time  of  his  injury  as  a  gen- 
eral order,  it  must  be  presumed  in  support  of 
the  general  verdict  that  tlie  findings  showed  that 
the  employe  was  In  fact  obeying  a  special  or- 
der, thereby  removing  any  inconsistency  between 
the  special  finding  and  the  general  verdict 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46.  Trial,  f|  857-«e0.] 

7.  Damages— Febsonal  Injubims— EIxoKsaivB 
Damages. 

An  employe,  36  years  old,  sustained  an  In- 

iory  necessitating  the  removal  of  a  portion  of 
lis  skull.  His  aight  and  hearing  were  impaired, 
and  his  nervous  system  injured,  and  he  was  per- 
manentlv  incapacitated  from  pursuing  his  voca- 
tion. Held,  that  a  verdict  for  $10,000  would 
not  be  set  aside  as  excessive. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Damages,  §{  372-306.] 

8.  Mastkb  and  Servant- Injubies  to  Serv- 
ant—iNSTRVonoRa— Assumption  OF  Risk. 

Since  one  employed  to  do  repair  work  may 
rely  on  the  master  not  negligently  or  maliciously 
investing  the  place  where  the  work  is  done  with 
unexpected  dangers,  an  instruction  that  when 
one  hires  ont  to  a  railroad  to  do  repair  work, 
he  assumes  those  risks  which  are  incidental  to 
the  work,  and  he  cannot  rely  "wholly"  on  his 
employer  to  make  the  working  place  safe,  la 
not  made  erroneous  by  the  insertion  of  the 
quoted  word. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  34,  Master  and  Servant  ft  U68-1179.T 

Appeal  from  Circuit  Court,  Hancock  Conn- 
ty;  E.  W.  Felt  Judge. 

Action  by  Luke  Kane  against  the  Indian- 
apolis Street  Railway  Company.  From  a 
Judgment  of  the  Appellate  Court  (78  N.  E. 
1135),  affirming  a  Judgment  tor  plaintiff,  de- 
fendant appeals.    Affirmed. 

F.  Winter,  Marsh  &  Cook,  and  W.  H. 
Latta,  for  appellant  Elliott,  Elliott  &  Little- 
ton and  W.  J.  Beckett,  for  appellee. 

HADLET,  3.  May  11,  1899,  tbe  Central 
Avenue  Bridge  over  Fall  creek,  in  the  city  of 
Indianapolis,  broke  and  fell  while  tbe  gravel 
trahi  of  appellant  was  passing  over  It 
Trackmen  were  ordered  to  tbe  bridge  to 
make  repairs,  among  them  the  appellee,  by 
defendant's  road  master,  who  was  thereto 
duly  authorized  by  the  defendant  Arriving 
at  the  bridge  late  in  tbe  afternoon,  It  was 
found  that  tbe  east  of  the  two  tracks  over, 
the  bridge  was  suspended  from  pier  to  pier, 
holding  with  It  that  part  of  tbe  bridge  that 
was  fastened  to  the  ties.  Footmen  were 
passing  over  the  suspended  structure,  which 
being  manifestly  dangerous  It  was  declde<l 
to  put  a  prop,  or  pillar,  under  each  rail, 
midway  between  the  piers,  to  relieve,  tem- 
porarily, the  danger  to  passing  footmen. 
Two  heavy  timbers  were  brought  a  footing 
prepared,  and  one  piece  raised  to  an  up- 
right position  and  forced  Into  place  under 
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the  west  rail  under  the  direct  supervision  of 
tbe  defendant's  road  master.  The  latter, 
■when  tbe  first  timber  was  placed,  ordered 
the  plaintiCf  to  clear  a  place  for  another  like 
prop  under  the  east  rail.  While  engaged  in 
obeying  the  order,  the  timber  that  had  Just 
been  set  fell,  and  inflicted  upon  appellee  the 
injuries  for  which  he  sues.  The  action  was 
brought  in  the  Marlon  superior  court  against 
the  Citizens'  Street  Railway  Company,  and 
the  Indianapolis  Street  Railway  Company. 
Each  of  the  defendants  separately  demurred 
to  the  complaint  for  insufficiency  of  facts, 
both  of  which  were  overruled,  and  several 
exceptions  reserved.  Each  of  the  defendants 
then  filed  a  separate  answer  of  general  denial. 
Subsequently  the  action  was  dismissed  as  to 
the  Citizens'  Street  Railway  Company,  leav- 
ing the  Indianapolis  Street  iElailway  Com- 
pany the  sole  defendant.  In  this  stage  of 
the  proceedings,  the  venue  was  changed  to 
the  Hancock  circuit  court,  where  the  case 
was  tried  and  a  verdict  and  Judgment  ren- 
dered in  favor  of  appellee,  from  which  this 
appeal  is  prosecuted. 

Tbe  errors  assigned  in  this  court  are: 
First,  the  "overruling  of  the  demurrer  to 
the  complaint";  second,  overruling  of  the 
motion  for  a  new  trial;  and,  third,  overrul- 
ing of  defendant's  motion  for  Judgment  on 
answers  to  interrogatories.  Appellee  insists 
that  tbe  assignment  of  error  presents  no 
question  as  to  sufflciency  of  the  complaint; 
his  point  being  that,  since  the  record  shows 
that  tbe  appeal  is  from  the  Judgment  of  the 
Hancock  circuit  court,  unless  so  specified  in 
the  assignment  of  error,  this  court  cannot 
take  cognizance  of  exceptions  to  the  decisions 
appearing  to  have  be«i  made  by  the  Marion 
superior  court  A  similar  question  was  t>e- 
fore  the  court  In  McKeen  v.  Porter,  134  Ind. 
483,  34  N.  E.  223,  and  it  was  there  ruled  that 
a  general  assignment — that  is,  an  assignment 
that  does  not  specify  the  court  by  which  the 
ruling  was  made,  as  in  this  case — ^wUl  be  held 
sufficient  when  the  record  clearly  shows  the 
ruling  and  the  court  by  which  it  was  made. 
We  are  satisfied  with  the  former  ruling  and 
adhere  to  it  in  this  case.  The  cases  of  Rail- 
road Co.  V.  Walton,  165  Ind.  642,  74  N.  B. 
088,  Smith  V.  Smith,  106  Ind.  43,  5  N.  B.  411, 
and  others  of  their  class  are  not  authority 
upon  tbe  question,  as  these  cases  plainly  rest 
upon  the  fact  that  the  assignment  of  error 
charged  the  ruling  complained  of  to  a  partic- 
ular court,  and  the  record  showed  that  the 
court  named  had  made  no  such  ruling. 

The  complaint  rests  upon  the  second  sub- 
division of  section  1  of  the  Employer's  Lia- 
bility Act  (section  7083,  Bums'  Ann.  St  1901), 
which  reads  as  follows:  "That  every  rail- 
road or  other  corporation,  except  municipal, 
operating  in  this  state,  shall  be  liable  for 
damages  for  personal  Injuries  suffered  by  any 
employ^  while  In  its  service,  the  employ^  so 
injured  being  in  the  exercise  of  due  care  and 
diligence,  in  the  following  cases :  •  •  • 
Where  such  injury  resulted  from  the  negli- 


gence of  any  person  in  tbe  service  of  such 
corporation,  to  whose  order  or  direction  the 
injured  employ^  at  the  time  of  the  injury  was 
bound  to  conform,  and  did  conform."  It  is 
urged  against  the  complaint  that  it  affirma- 
tively shows  that  the  act  complained  of  aa 
negligent  was  tbe  act  of  a  fellow  servant 
Tbe  act  referred  to  is  that  of  tbe  road  mas- 
ter, who,  as  charged,  knowing  the  prop  tliat 
had  just  been  raised  under  the  ■  bridge  was 
unfastened  and  liable  to  fall,  ordered  the 
plaintiff,  who  was  ignorant  of  the  unfastened 
and  dangerous  condition  of  the  prop,  to  pro- 
ceed with  the  preparation  of  the  foundation 
and  footing  for  a  like  prop  under  the  other 
rail.  In  view  of  the  allegations  of  the  com- 
plaint appellant's  argument  might  be  sound 
if  we  were  dealing  with  the  rules  of  the 
common  law,  for  it  must  be  conceded  that 
nnder  the  old  law  the  road  master,  or  fore- 
man, and  trackmen  working  with  him,  as  a 
general  rule,  while  engaged  together  in  per- 
forming the  ordinary  duties  of  their  employ- 
ment are  fellow  servants  and  subject  to  co- 
servant  principles.  Bodges  v.  Standard 
Wheel  Co.,  152  Ind.  680,  52  N.  E.  391,  54  N. 
E.  383;  City  of  Ft  Wayne  v.  Railroad  Co., 
149  Ind.  21,  48  N.  E.  342.  And  this  would  be 
true  even  though  It  should  be  shown  that 
the  foreman  was  expressly  authorized  by  tlie 
master  to  give  orders  and  directions  to  those 
working  with  him,  with  respect  to  the  per- 
formance of  their  duties,  in  all  matters  not 
invoking  duties  of  the  master.  Coal  &  Coke 
Co.  V.  Peterson.  136  Ind.  398,  35  N.  E.  7,  43 
Am.  St  Rep.  327;  Dill  v.  Marmon,  164  Ind. 
507,  615,  73  N.  B.  87,  69  !•.  R.  A.  163. 

But  the  question  we  have  before  as  Is 
whether  the  facts  alleged  bring  the  case  witli- 
In  the  purview  of  the  second  subdivision  of 
section  7083,  supra.  Appellee  makes  no  claim 
that  his  complaint  is  good  at  common  law, 
and  admits  that  It  must  be  good  under  the 
statute,  or  he  has  no  case.  The  provision  of 
the  statute  relied  upon  Imposes  upon  rail- 
road corporations  liability  In  certain  cases 
that  Is  distinctly  In  derogation  of  tbe  com- 
mon law.  Louisville,  eta,  R.  R.  Co.  v.  Wag- 
ner, 153  Ind.  420,  53  N.  E.  927.  The  esaaux 
of  the  statute  is  that  when  the  master  in- 
stalls one  of  his  servants  as  the  superior  of 
others,  with  power  to  direct  and  supervise 
the  latter  In  tbe  performance  of  their  dnties 
in  tbe  master's  service,  and  with  the  power 
to  exact  obedience,  such  superior,  while  exer- 
cising the  power  of  command,  and  ordering 
workmen  into  places  where  they  might  not 
voluntarily  go,  or  when  ordering  them  to  per- 
form a  work  in  a  particular  place  or  in  a 
particular  manner,  in  accordance  with  his  ar- 
bitrary commands,  in  giving  such  working 
orders  to  his  fellows,  stands  in  the  shoes  of 
the  master,  and  If  the  obeying  servant  while 
engaged  in  executing  the  orders  of  such  su- 
perior, himself  in  the  observance  of  due  care 
and  diligence,  becomes  Injured  by  any -negli- 
gent act  or  omission  of  tbe  former,  then  die 
master  Is  liable.    As  expressed  by  this  court 
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In  Ballroad  Co.  t.  Wagner,  153  Ind.  423,  53 
1«.  E.  927:  The  test  of  liability  under  the 
second  subdivision  of  the  statute  Is  threefold: 
"First  Was  the  offending  servant  clothed  by 
the  employer  with  authority  to  give  orders 
to  the  Injured  servant  that  the  latter  was 
forced  to  obey?  Second.  Did  the  injury  re- 
sult to  the  latter  from  the  negligence  of  the 
former  while  conforming  to  an  order  of  the 
former  that  the  Injured  servant  was,  at  the 
time,  bound  to  obey?  Third.  Was  the  In- 
jured party  at  the  time  of  the  Injury  In  the 
exercise  of  due  care  and  diligence?"  Gen- 
erally, on  the  construction  of  the  second  sub- 
division of  said  section,  see  Thacker  v.  Rail- 
road Company,  159  Ind.  82,  64  N.  E.  605,  59 
L.  E.  A.  792 ;  Boiling  Mill  Co.  ▼.  Hulllnger, 
161  Ind.  673,  67  N.  E.  986,  69  N.  K.  460; 
Transit  Company  t.  Foreman,  162  Ind.  94, 
69  N.  B.  669,  102  Am.  St  Rep.  185;  Steel 
Company  t.  Berkes,  162  Ind.  520,  70  N.  B. 
815. 

The  complaint  charges  that  the  plaintiff 
was  In  the  employ  of  the  defendant  as  a 
trackman,  and  on  the  day  of  the  accident  he, 
with  the  defendant's  other  trackmen,  was 
ordered  by  the  defendant's  road  master  to 
the  broken  Fall  Creek  Bridge  to  make  tem- 
porary repairs.  At  the  time  the  road  master 
had  full  authority  from  the  defendant  to  or- 
der said  trackmen,  Including  the  plaintiff, 
where  to  work,  and  what  work  each  should 
do  at  any  place  along  the  defendant's  road: 
and  the  plaintiff  was  under  the  authority  of 
the  road  master,  and  was  bound  to  conform 
to  the  orders  and  instructions  issued  by  him 
concerning  and  In  furtherance  of  the  repairs 
and  maintenance  of  the  defendant's  railroad 
and  tracks.  The  other  trackmen  of  the  de- 
fendant having  completed  the  erection  of  a 
heavy  oak  prop,  10  by  12  Inches  by  16  feet 
long,  under  the  west  rail  of  the  defendant's 
track  midway  between  the  north  and  south 
piers  of  the  bridge,  said  road  mastra:  there- 
upon ordered  the  plaintiff.  In  accordance  with 
his  authority  from  the  defendant  to  clean 
away  the  debris  and  prepare  a  footing,  at  a 
designated  spot  for  another  like  prop  under 
the  east  rail  of  said  track,  to  which  order  the 
plaintiff  was  bound  to  conform.  While  plain- 
tiff was  engaged  In  obeying  and  conforming 
to  said  order  and  In  doing  said  work  at  the 
place,  and  In  the  manner  required  by  said  or- 
der, and  while  In  the  exercise  of  due  care 
and  diligence,  by  reason  of  the  negligence  ot 
the  road  master  In  failing  to  nail  or  in  any 
way  fasten  the  top  of  said  prop  to  the  tim- 
bers under  which  it  rested,  and  of  his  negli- 
gence in  failing  to  make  such  prop  fast  and 
secure  from  falling,  and  of  his  failure  to  ob- 
serve due  care  and  caution  to  prevent  the 
prop  from  falling  and  injuring  the  plaintiff 
while  engaged  in  conforming  to  said  orders, 
said  prop  gilded  out  from  under  said  bridge 
timbers,  and  with  great  weight  and  violence 
fell  upon  the  plaintiff,  inflicting  njwn  him 
serious  and  permanent  Injuries,  <-.li  without 
hla  fault  or  negligence.    The  road  master. 


when  he  gave  the  plaintiff  said  order,  knew, 
or  by  the  exercise  of  due  care  would  have 
known,  that  said  prop  was  loose  and  likely 
to  fall  and  injure  the  plaintiff  unless  secured 
in  some  way,  and  that  it  was  dangerous  to 
the  plaintiff.  It  was  dark,  and  the  plaintiff 
could  not  see  that  the  prop  was  loose  and  un- 
fastened and  likely  to  fall  and  injure  him, 
and  did  not  know  that  said  prop,  in  its  then 
condition,  was  dangerous. 

The  first  criticism  of  the  complaint  Is  that 
it  affirmatively  shows  that  the  act  complained 
of  as  being  negligent  was  the  act  of  a  fellow 
servant  The  fellow  servant  rule  Is  not  ap- 
plicable to  this  case.  As  we  have  seen.  It  Is 
founded  upon  the  second  subdivision  of  sec- 
tion 1  of  the  employer's  liability  act,  and  un- 
less good  under  this  statute  is  conceded  to  be 
bad.  The  test  is:  Does  the  complaint  suf- 
ficiently show  that  the  plaintiff  was  Injured 
from  the  negligence  of  a  person  In  the  de- 
fendant's service  to  whose  order  and  direc- 
tion he  was  at  the  time  of  the  injury  bound 
to  conform  and  was  conforming?  The  com- 
plaint very  clearly  avers  the  road  master's 
authority  from  the  railroad  company  to  give 
orders  to  the  plaintiff,  the  duty  of  the  plain- 
tiff to  obey,  the  giving  of  the  order,  and  while 
the  latter  was  conforming  thereto  his  injury 
from  the  negligence  of  the  road  master.  This, 
under  the  statute.  Is  enough  to  show  liability) 
In  appellant  without  reference  to  whether 
the  road  master  and  appellee  were,  at  the 
time,  fellow  servants. 

It  Is  also  contended  that  the  "order  and 
direction"  stated  in  the  statute  means  a  spe- 
cial, and  not  a  general,  order,  and  that  the 
complaint  shows  the  order  given  to  appellee 
to  have  been  general,  and  not  special,  and  the 
complaint  therefore  bad.  We  incline  to  the 
tiew  that  the  statute  should  be  held  to  refer 
to  special  orders,  and  not  the  general  orders 
usually  given  employes  concerning  the  gen- 
eral duties  of  their  employment,  and  which 
ordinarily  Imply  at  least  some  degree  of  free 
will  or  choice  In  the  selection  of  place,  ways, 
and  means.  It  is  fairly  Impll^  from  the 
statute  that  the  Legislature  Intended  that 
when  one  servant  is  intrusted  by  the  master 
with  the  power  to  command  and  require  obe- 
dience of  his  fellow  servants,  and  the  former. 
In  the  exercise  of  the  power,  sends  his  co- 
laborer  into  a  particular  place,  or  requires 
him  to  do  a  thing  in  a  particular  manner  or 
by  the  use  of  particular  means,  without  dis- 
cretion or  volition,  and  while  the  latter,  with 
due  care  and  diligence,  is  conforming  to  the 
order,  the  former  by  his  negligence  causes 
the  latter  to  be  Injured,  the  master  shall  be 
liable.  It  is  obvious  that  the  Legislature  did 
not  intend  to  make  railroad  corporations  an- 
swerable for  all  injories  resulting  to  em- 
ployes from  the  negligence  of  a  foreman,  or 
boss,  who  at  common  law  is  a  co-servant, 
while  the  parties  are  engaged  together  In  per- 
forming the  ordinary  and  common  duties  ot 
their  employment  In  other  words,  the  pro- 
tection of  the  statute  does  not  extend  to  an 
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employe  who  Is  injured  from  tbe  negligence 
of  Ills  foreman  wblle  working  nnder  general 
directions.  Such  a  holding  would  be  equiva- 
lent to  maldng  a  railroad  company  the  abso- 
lute insurer  of  the  safety  of  its  employes 
against  ail  manner  of  negligence  of  a  supe- 
rior who  has  authority  to  order  and  direct 
We  tblnlc,  therefore,  the  order  should  be  held 
to  refer  to  some  specific,  in  contradistinction 
to  general,  duty,  which  the  offending  servant 
has  authority  to  impose.  Railroad  Co.  v. 
Pettlt,  27  Ind.  App.  120,  124,  60  N.  B.  1000; 
Snowdon  ▼.  Barnes,  24  Q.  B.  66S.  Bat  we 
cannot  agree  with  the  appellant  that  the 
order  as  described  in  the  complaint  is  a  gen- 
eral order.  It  was  to  commence  at  once,  the 
doing  of  a  particular  thing,  and  at  a  partlca- 
lar  place,  and  for  a  particular  purpose,  and 
In  all  essential  respects  was  a  special  order. 
We  do  not  agree  -with  appellant  that  the  em- 
ployer's liability  act  does  not  create  any  new 
kind  of  negligence,  and  that  for  a  test  of  any 
question  of  negligence  arising  thereunder  we 
must  resort  to  the  common  law.  We  fur- 
thermore agree  with  appellant  that  there  can 
be  no  actionable  negligence  except  such  as 
is  rooted  in  the  nonperformance  of  a  duty 
owing  to  the  Injured  party.  Black,  Law  & 
Practice  in  Accident  Cases,  {  160.  But  under 
the  statute  the  superior  servant,  who,  In  re- 
spect of  the  matter,  stands  in  the  place  of 
the  master,  is  in  duty  bound  to  the  obeying 
servant,  while  the  latter,  with  due  care  and 
diligence,  is  engaged  in  conforming  to  his 
order,  to  avoid  injuring  him  or  permitting 
him  to  become  Injured  by  the  former's  negli- 
gence. The  complaint  alleges  that  the  road 
master  gave  the  order,  and,  while  it  was  be- 
ing obeyed  by  the  plaintiff,  he  was  injured  by 
the  negligence  of  the  former.  In  this  respect 
the  complaint  must  be  held  sufficient 

It  is  further  contended  that  the  complaint 
is  fatally  defective  for  failure  to  allege  that 
the  plaintiff  did  not  assume  the  risk.  There 
la  no  ground  for  controversy  upon  this  point 
tTnder  our  decisions  it  is  necessary  to  a  good 
complaint  In  all  actions  between  master  and 
servant  under  the  common  law,  wherein  it 
may  be  inferred  that  the  risk  was  assumed, 
to  allege  facts  of  sufficient  force  to  overcome 
the  presumption.  Even  under  the  employer's 
liability  act  to  excuse  the  negation  of  the  as- 
sumption of  risk,  the  complaint  should  allege 
such  a  state  of  facts  as  will,  at  least,  exhibit 
a  mixed  question  of  law  and  fact  tor  the 
Jury.  So  it  may  be  said  the  risk  from  the 
possible  negligence  of  co-servants,  the  risk 
from  encountering  a  present,  known,  and  ap- 
preciated danger,  without  a  compelling  ex- 
igency, even  upon  command  of  a  superior, 
and  the  like,  are  not  affected  by  the  statute 
we  are  considering.  But  tbe  doctrine  of  as- 
sumed rislcs  does  not  apply  to  the  negligence 
'Of  that  class  of  servants,  for  whose  acts  the 
manifest  purpose  of  the  statute  is  to  make 
the  master  liable,  and  consequently  is  not  ap- 
plicable In  this  case.  Pittsburg,  etc.,  Co.  v. 
liicbolas,  165  Ind.  GT9,  70  N.  E.  522 ;  Rolling 


MUl  Co.  V.  HuUlnger,  161  Ind.  673,  680.  67 
N.  E.  986,  69  N.  E.  460,  and  cases  cited;  RaU- 
road  Co.  v.  RIttenhouse,  28  Ind.  App.  633,  62 
N.  E.  295 ;  Reno,  Emp.  Liability,  H  246,  249, 
250.  The  demurrer  to  the  complaint  ■was 
properly  overruled. 

Appellant  next  questions  the  refusal  of  tbe 
court  to  instruct  the  Jury  to  return  a  verdict 
in  Its  favor.  With  respect  to  this  contention. 
It  Is  enough  to  say  that  there  was  evidence  in 
support  of  all  the  material  averments  of  the 
complaint,  and  the  court  did  not  therefore 
err  in  refusing  to  direct  the  Jury. 

It  is  next  Insisted  that  tbe  court  erred  In 
overruling  appellant's  motion  for  Judgment  on 
the  answers  to  interrogatories  notwithstand- 
ing the  general  verdict  The  contention  is 
chiefly  based  on  the  following  interrogatories 
and  answers:  "(4)  As  soon  as  the  foreman 
finished  driving  the  timber  Into  position,  did 
he  say,  'It's  all  right,  boys,  now  clear  a  place 
for  another  prop'?  Ans.  Yes."  "(20)  At  the 
time  the  prop  fell,  was  the  plaintiff  engaged 
in  removing  debris,  under  the  general  order 
of  the  foreman  to  all  of  tbe  men  to  go  ahead 
and  clear  a  place  for  the  other  prop*?  Ans. 
Yes."  Other  answers  show  that  it  was  dark. 
and  the  road  master,  while  directing  tbe 
raising  of  tbe  prop,  stood  upon  a  platform 
above  the  head  of  the  plaintiff  and  four  or 
five  feet  distant,  where  he  could  see  and 
sledge  the  prop  into  position.  Tbe  plaintiff 
wholly  relied  upon  the  announcement  of  tbe 
road  master  that  "It's  all  right,"  and  the 
prop  fell  because  It  was  not  fastened  at  tbe 
top,  or  otherwise  secured.  The  general  rer^ 
diet  in  favor  of  appellee  presumptively  finds 
the  existence  of  every  fact  essential  to  bis 
recovery,  and  to  overthrow  it  tbe  special 
findings  must  disclose  facts  so  inconsistent 
that  they  cannot  be  reconciled  therewith  on 
any  possible  hypotbesls.  Stone  Co.  ▼.  Snmmit, 
152  Ind.  297,  300,  53  N.  E.  235.  The  principal 
argument  in  support  of  this  question  Is  that 
the  special  finding  Is  to  the  effect  that  when 
appellee  was  injured  he  was  obeying  a  gen* 
eral,  not  a  special,  order,  of  .the  road  mast«r. 
Because  the  order  Is  called  a  general  ord^ 
does  not  make  It  a  general  order.  The  conrt 
had  given  the  Jury  no  direction  as  to  tbe 
technical  distinction  between  a  general  and  a 
special  oriet.  The  description  of  the  order 
was  In  the  Interrogatory,  not  in  the  answer, 
and  in  a  question  like  this,  where  all  pre- 
sumptions must  be  indulged  in  favor  of  the 
general  verdict  and  against  the  answers  to 
interrogatories,  it  will  be  presumed  that  Its 
answers  to  Interrogatory  No.  4,  concerning 
the  character  of  the  order  given  the  plaintiff 
by  the  road  master,  should  be  understood  ac- 
cording to  the  ordinary  signification  of  the 
words.  That  order  clearly  implied  the  doing 
of  a  specific  thing,  at  a  specific  place,  for  a 
specific  purpose.  Because  the  answers  show 
that  other  persons  were  probably  embraced  In 
the  order  does  not  necessarily  change  a  spe- 
cial Into  a  general  order.  We  do  not  find  the 
answers  complained  of  to  be  InDocalstent  with 
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tbe  genenl  verdict,  and  the  motion  was 
rightly  oTermled. 

It  la  claimed  that  the  damagea  ai«  ezcea- 
•iTe,  and  that  the  conrt  erred  In  reqniring 
and  permitting  a  remittitur  of  a  part  of  the 
damages  assessed.  The  practice  of  reqairinf 
remittiturs  is  of  ancient  origin,  ana  is  rec- 
ognized not  only  as  a  legitimate  power,  but 
Is  gNierally  looked  on  by  the  courts  with 
faror.  City  of  Ooshen-  t.  Alford,  154  Ind. 
«8.  67,  66  N.  H.  27;  Tncker  ▼.  Hyatt,  151 
Ind.  832,  837,  61  N.  B.  469,  44  L.  R.  A.  129; 
SaUroad  Co.  ▼.  Beckett,  11  Ind.  App.  647,  88 
V.  B.  428.  Tbe  Judgment  rendered  was  for 
^10,000.  Tbe  evidence,  shows  that  appellee 
was  85  years  old.  A  (onsldersble  portion  of 
ills  droll  was  removed,  his  sight  and  hear- 
ing much  Impaired,  his  nervons  system  great- 
-ly  injured,  and  he  permanently  incapacitated 
Trom  pursuing  his  vocation.  We  are  con- 
'vlnced  by  the  evidence  that  the  snm  assessed 
Is  not  so  large  as  to  warrant  a  suspicion  that 
the  Jnry  were  actnated  in  fixing  the  amount 
-by  prejudice,  partiality,  or  corruption,  and 
-we  see  no  sidBcient  reason  for  disturbing  It 
Railroad  Co.  v.  Sheeks,  156  Ind.  74,  100,  66 
N  B.  484;   Railroad  Ool  t.  Cheek,  162  Ind. 

^MS,  68  N.  B.  64L 

The  court  gave  to  the  Jury  an  Instruction 

-to  the  effect  following:  '^he  complaint  char- 
ges that  tbe  plaintiff  was  In  the  empl<9  of 

-the  defendant,  and  when  Injured  was  working 
as  a  common  laborer  in  and  about  the  work 

-of  repairing  and  constmcting  the  defendant's 
tracks ;  that,  whoi  a  person  hires  himself  to 

.a  railroad  company  to  do  repair  work,  sneh 

'Person  assumes  all  those  rides  as  are  ordi- 
narily Incidental  to  that  kind  of  work,  and  he 
cannot  rely  wholly  upon  his  employer  to  make 
tbe  working  place  safe."  The  Instruction  as 
SAven  was  a  modification  by  the  conrt  of  Na 

-a  requested  by  appellant;  by  Inserting  the 

~word  "wholly"  In  the  last  clause,  so  as  to 
make  tbe  Instruction  state  that  a  servant 

•employed  to  do  repair  woric  cannot  wholly  rely 
upon  bis  employer  to  make  tbe  place  safe. 
Appellant's  insistence  is  that  such  a  servant 

-cannot  rely  upon  his  employer  at  all  In  this 
respect    We  are  unacquainted  with  any  mle 

•  of  negligence  that  pnts  trade  rqwirers  In  a 
-class  of  their  own.    The  general  mle  appli- 
cable to  all  departments  of  labot  Is  well  ex- 
pressed by  this  court  In  Railway  C!o.  v.  Me- 

-Cormick,  74  Ind.  440,  thus:  "The  servant, 
when  be  enters  Into  the  service  of  an  employ- 
er. Impliedly  agrees  that  he  will  assume  all 
risks  which  are  ordinarily  and  naturally  In- 
cident to  the  particular  service;  and  the  em- 
ployer impliedly  agrees  that  he  will  not  sub- 
ject his  servant  through  fraud,  negligence^ 

•  or  malice,  to  greater  risks  than  those  which 
fairly  and  properly  belong  to  the  particular 
service  in  which  the  servant  Is  to  be  engag- 

■  ed."  It  is  the  duty  of  a  servant  in  any  situ- 
ation or  class  of  employment  to  observe  care. 
In  proportion  to  the  apparent  or  known  dan- 

-gers  of  tbe  plaoe^  to  preserva  his  own  safety  i 


but  it  Is  Inaccurate  to  sar,  as  vsqnested  by 
appellant  that  one  employed  to  do  repair 
work  can,  under  no  circumstances,  find  any 
measure  of  excuse  in  reliance  upon  the  master 
to  keep  tbe  working  place  safe,  'nie  servant 
may  certainly  rely  upon  the  master  not  to 
negligently  or  maliciously  Invest  tbe  working 
place  with  new,  unusual,  and  unexpected 
dangers.  The  court  did  not  err  in  its  modifl. 
cation  of  appellant's  request  No.  2. 

Complaint  is  also  made  of  a  similar  modi- 
fication of  appellant's  reqnest  No.  9,  relating 
to  the  subject  of  contributory  negllgoice,  by 
the  Insertion  of  tbe  word  "wholly,"  and  for 
reasons  similar  to  those  above  expressed  we 
hold  the  modification  proper. 

Further  complaint  is  made  of  the  giving  of 
instruction  No.  17^.  It  Informed  the  Jury 
that  ordinarily  a  person  employed  to  make  a 
dangerous  place  safe  assumes  all  tbe  risks 
which  are  ordinarily  Incidental  to  that  kind 
of  work ;  but  if  the  road  master  under  whom 
the  plaintiff  was  working,  and  whose  ordors 
he  was  bound  to  obey,  was  guilty  of  the  neg- 
ligence charged  in  the  complaint  the  plaintiff 
could  not  be  held  to  have  assumed  tbe  risk, 
if  any,  caused  by  the  alleged  negligence  of 
the  road  master.  What  has  already  been 
said  ujwn  the  subject  of  assumed  risk  In  a 
former  part  of  this  opinion  will  be  accepted 
as  snfllclent  approval  of  this  instruction. 

Further  complaints  are  made  of  the  refusal 
of  the  court  to  give  other  Instructions  re- 
quested by  the  appellant  and  to  the  giving  of 
Nob.  7  and  8  of  tbe  series  given;  but  the 
objections  stated  raise  the  same  questions 
which  we  have  discussed,  and  decided  ad- 
versely to  the  appellant  in  considering  the 
sufildency  of  the  complaint  and  we  refrain 
from  a  repetition. 

The  evidence  Is  somewhat  eonfilcting,  and 
of  a  character  to  deprive  us  of  authority  to 
weigh  it  Whether  the  employer's  liability 
act  applies  to  or  is  valid  as  to  street  railroad 
corporations  Is  not  made  a  question  In  the 
case,  and  its  application  Is  virtually  conced- 
ed.   We  find  no  error. 

Judgment  afllrmed. 


an  Ind.  t) 

prrrsBURQH,  o,  o.  *  st.  u  by.  oo.  v. 

ROSS.    (No.  20,832.)  1 

(Supreme  Conrt  of  Indiana.    April  6,  1007.) 

1.  ApfeaI/— AssiomiXHT  or  Bbbob— Rsvikw. 

A  brief  of  appellant  complaining  of  the  re- 
fnsai  of  the  court  to  make  tbe  complaint  more 
specific,  which  does  not  point  out  any  omitted 
averment  nor  show  how  the  complaint  could 
reasonably  have  been  mad*  more  specific,  nor 
how  appellant's  Interests  would  have  t>een  snbr 
served  by  more  specific  allegations,  nor  In  what 
respect  appellant  was  or  might  have  been  in- 
jured by  toe  court's  rulings,  is  insufficient  to 
reqnite  tbe  court  to  review  the  rulings,  for  ap- 
pellant's brief  should  point  specifically  to  the 
defects  of  whldi  complaint  is  made. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  3,  Appeal  and  Error.  ^  3068.] 

'Rebearlnc  denlad. 
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2.  Mastzb  ahd  Sebvant— Injtjby  to  Sebvant 
—  Actions  —  Cojcplaint^Feli-ow  Servant 
Act. 

A  complaint,  in  an  action  for  injuries  to  a 
switchman,  which  alleges  that  defendant  was  a 
railroad  corporation  operating  a  line  in  the 
state ;  that  plaintiff  was  in  its  employ,  and  was 
injured  through  the  neglig;ence  of  a  conductor, 
to  whose  order  and  direction  he  was  bound  to 
conform ;  that  plaintiff  was  directed  to  make 
ready  to  shove  cars  on  a  track ;  and  that  he  was 
executing  the  order  In  the  usual  way — states  a 
cause  of  action  under  Employer's  Liability  Act, 
Burns'  Ann.  St  1001,  {  7083,  subd.  2,  making 
a  railroad  corporation  liable  for  injury  to  an 
employ^  caused  by  the  negligence  of  any  person 
in  Its  service  to  whose  order  the  injured  employ^ 
was  bound  to  conform. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §8  837-843.] 

5.  Same— AssuuFTioN  of  Risk. 

Under  Employer's  liiability  Act,  Bums' 
Ann.  St.  1901,  §  7083,  making  every  railroad 
corporation  liable  for  injury  to  its  employes 
caused  by  the  negligence  of  any  person  in  its 
service  to  whose  order  the  injured  employe  was 
bound  to  and  did  conform,  the  assumption  of 
risk  of  the  injured  employe  has  no  application, 
for  the  employe  was  required  to  obey  the  order 
of  a  superior,  with  a  right  to  expect  that  care 
would  be  exercised  for  his  safety  while  con- 
forming thereto. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  gS  567-573.] 
A  Sahe — Complaint— Sufficiency. 

A  complaint,  in  an  action  for  injuries  to  a 
switchman,  which  alleges  that  plaintiff  was  in- 
jured while  in  the  service  of  defendant  and  in 
the  line  of  duty,  in  the  exercise  of  due  care,_  by 
the  negligence  of  a  co-employe,  who  at  the  time 
had  charge  of  a  train  on  defendant's  railway 
and  was  acting  within  the  scope  of  his  duties, 
states  a  cause  of  action  within  Elmployer's  Lia- 
bility Act  Bums'  Ann.  St  1001,  i  7083,  subd. 
4,  making  a  railroad  liable  for  injuries  to  an 
employe  caused  by  the  negligence  of  any  per- 
son in  its  service  who  has  charge  of  a  train,  etc. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant.  S8  837-843.] 

tf.  SAIIB— EXEUFnOll  FBOU  LlABIUTT  FOB  IK- 

jUBiES—CoNTBACT— Validity. 

Under  Burns'  Ann.  St  1001,  i  7083,  mak- 
ing a  railroad  corporation  liable  for  injury  sus- 
tained by  an  employe  caused  by  the  negligence 
of  another  employe,  etc.,  and  section  7087,  pro- 
viding that  contracts  made  by  railroads  with 
their  employes  relieving  them  from  liability  to 
an  employe  having  a  right  of  action  under  the 
statute  shall  be  void,  a  promise  by  an  employe 
of  a  railroad  to  assume  the  risks  imposed  by  the 
statute  on  the  railroad  is  invalid. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §§  166-170.] 

6.  Appeal— Assignment  of  Ebbob— Waivbb. 

An  assignment  that  the  court  erred  in  over- 
ruling a  motion  in  arrest  of  jud^ent  not  sup- 
ported in  appellant's  brief  is  waived. 

[Eld.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  fi  4256-4261.] 

7.  Same. 

^Vhere  appellant's  brief  does  not  challenge 
the  correctness  of  instructions  objected  to,  the 
objections  thereto  are  waived. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {  4259.] 

8.  Masteb  and  SEBVANr— Injuby  TO  Sebvant 

— INSTBUCTIONS. 

An  instruction,  in  an  action  for  personal 
injury  based  on  Employer's  Liability  Act,  Burns' 
Ann.  St  1901,  §  7083,  which  informs  the  jury 
that  the  action  was  founded  on  the  statute,  and 
which  recites  the  substance  of  the  provision 
thereof  relevant  to  the  cause  of  action  pleaded, 
is  Aot  erroneous. 


9.  damaoea— £}videncb— ezpectakct  tables 

— Admissibility. 

In  an  action  for  personal  injuries,  expect- 
ancy tables  are  properly  admitted  in  evidence. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Damages,  i  489;  vol.  20,  Evidence,  { 
1520.] 

Appeal  from  Circuit  Court,  Cass  County; 
Jno.  S.  Lalry,  Judge. 

Action  by  William  R.  Ross  against  the 
Plttsburgb,  Cincinnati,  Cblcago  &  St.  Lionis 
Railway  Company  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

O.  B.  Ross,  for  appellant  Kistler  &  Kist- 
ler  and  McConnell,  Jmkines,  Jenkines  & 
Stuart,  for  appellee. 

MONTGOMERY,  0.  J.  This  action  was 
brought  by  appellee  to  recover  damages  for  a 
personal  injury  received  wliile  In  appellant's 
employ.  The  appeal  was  taken  directly  to 
this  court  upon  the  claim  that  a  constitutional 
question  is  Involved  and  presented  by  tlie  rec- 
ord for  decision.  The  action  Is  founded  upon 
the  employer's  liability  statute  (section  7083, 
Bums'  Ann.  St.  1901).  The  validity  of  this 
act,  in  80  far  as  it  applies  to  railroads,  was 
upheld  in  the  case  of  Pittsburgh,  etc.,  Co.  v. 
Montgomery,  152  Ind.  1,  49  N.  E.  582,  69  L. 
R.  A.  875,  71  Am.  St  Rep.  301,  and  that  hold- 
ing has  been  twice  reaffirmed  since  this  ap- 
peal was  filed,  in  response  to  contentions  of 
this  appellant,  and  the  constitutionality  of 
the  law  must  be  regarded  as  settled.  Pitts- 
burgh, etc.,  Co.  v.  LIghthelser  (Ind.  Sop.)  78 
N.  B.  1033;  Pittsburgh,  etc.,  Co.  t.  Collins 
(Ind.  Sup.)  80  N.  B.  415. 

The  complaint  consisted  of  three  para- 
graphs. The  first  paragraph,  as  amended,  was 
full  and  specific  In  essential  allegations,  and 
it  is  not  deemed  necessary  to  set  out  in  this 
opinion  more  than  the  substance  of  such  aver- 
ments as  contain  the  gist  of  the  action.  Ap- 
pellee, at  the  time  of  the  accidMit,  was  In  ap- 
pellant's employ  as  a  brakeman  or  yard 
switchman  In  its  yards  at  Logansport,  as  one 
of  a  "crew"  engaged  in  making  up  and  sep- 
arating trains,  switching,  coupling,  and  un- 
coupling cars,  setting  and  releasing  brakes. 
and  in  doing  such  other  work  as  the  con- 
ductor of  said  crew  might  direct.  George  Ear- 
ly was  conducts,  and  bad  charge  of  said 
crew,  and  was  vested  with  authority  fr<Mn  ap- 
pellant to  order  and  direct  appellee  and  the 
other  members  of  the  crew  In  the  performance 
of  their  work,  and  each  member  of  the  crew 
was  bound  to  obey  and  conform  to  Ills  orders. 
A  number  of  cars  were  upon  track  No.  1  of 
the  old  yard,  two  of  which  were  uncoupled 
and  standing  two  or  three  feet  apart  Con- 
ductor Early  directed  appellee  to  ride  a  cer- 
tain car,  then  being  kicked  or  shoved  down 
upon  track  No.  3,  and  then  to  go  aoross  to 
track  No.  1  and  make  ready  for  them  to  shove 
the  cars  thereon,  meaning  for  him  to  adjust 
all  couplers,  and  couple  cars  standing  on  said 
track  preparatory  to  shoving  such  cars.  It 
was  necessary  for  appellee  to  adjust  the  coup- 
lers on  the  two  cars  standing  apart  with  his 
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hands,  so  tbat  wben  shoved  they  would  couple 
automatically.  In  obedience  to  such  order  of 
Early's,  he  went  between  said  cars,  and  pro- 
ceeded to  adjust  the  couplers,  using  due  care. 
It  was  usual,  customary,  and  proper  in  such 
circumstances  tbat  the  conductor  should  not 
disturb  such  cars  or  cause  them  to  be  moved, 
without  notifying  appellee  of  bis  Intention  so 
to  do,  or  until  be  had  received  notice  from 
appellee  of  his  readiness  to  have  the  cars 
moved,  as  said  conductor  well  Imew.  The 
conductor.  Early,  In  disregard  of  his  duty,  and 
without  notice  from  appellee  of  his  readiness 
or  warning  to  him,  carelessly  and  negligently 
signaled  and  ordered  the  engineer  in  charge 
of  a  locomotive  to  ran  the  same  with  a  train 
of  cars  in  and  upon  said  trade  Na  1  and 
against  tbe  cars  standing  thereon,  which  said 
engineer  did,  and  thereby  quickly  shoved  said 
cars  together  and  caught  appellee's  left  hand 
beween  the  couplers  and  so  Injured  the  same 
as  to  necessitate  amputation.  The  second 
paragraph  of  complaint  was  like  the  first,  ex- 
cept ttiat  the  order  of  the  conductor  was  al- 
leged to  be  more  specific;  it  being  averred 
that  he  ordered  aptpellee  "to  go  between  the 
cars  standing  apart  on  track  No.  1  of  the  old 
yard  *  •  •  and  to  adjust  the  couplers 
thereof  and  couple  the  same."  The  third  par- 
agraph alleged  tbat  Oeorge  Early  was  In  ap- 
pellant's employ  as  conductor,  and  had  charge 
and  control  of  a  train  in  its  yards,  and  that 
appellee  was  Injured  through  tbe  negligence 
of  said  condnctor  in  causing  said  train  of  cars 
to  be  nm  without  notice  or  warning  to  ap- 
pellee against  the  cars  which  he  was  engaged 
In  coupling.  Appellant's  motion  to  make  each 
of  said  paragraphs  more  specific,  and  demur- 
rers to  each,  on  the  ground  of  insnfliclency  of 
facts,  were  overruled.  Appellee's  demurrer 
was  sustained  to  two  afiBrmatlve  paragraphs 
of  answer,  alleging  that  by  tbe  terms  of  a 
written  contract  of  employment  appellee  as- 
sumed the  risk  of  injury  from  the  negligence 
of  any  one  in  appellant's  employ  having  charge 
of  a  train  upon  tbe  company's  railroad  or  in 
its  yards.  A  trial  upon  said  three  paragraphs 
of  complaint  and  an  answer  of  general  denial 
resulted  In  a  verdict  for  appellee.  Motions 
in  arrest,  and  for  a  new  trial,  were  overruled, 
and  judgment  was  rendered  in  accordance 
with  the  verdict. 

Tbe  assignment  of  errors  challenges  the 
correctness  of  the  court's  decisions  in  over- 
ruling appellant's  several  motions  and  demur- 
rers, and  in  sustaining  appellee's  demurrer  to 
the  second  and  third  paragraphs  of  answer. 
Appellant  sought  to  have  each  paragraph  of 
amended  complaint  made  more  specific  with 
respect  to  the  allegations  concerning  appellee's 
duties,  the  conductor's  duties  and  obligations 
to  appellee,  and  the  facts  constituting  his  al- 
leged carelessness  and  negligence.  In  appel- 
lant's brief,  under  the  head  of  "Points  and 
Authorities,"  it  is  asserted  that  "the  defend- 
ant is  entitled  to  have  the  facts  which  the 
plaintiff  relies  upon  as  constituting  the  negli- 
gence causing  the  Injury  for  which  he  asks 


damages  stated  positively  and  specifically  In 
the  complaint."  Many  cases  are  cited  in  sui>- 
port  of  this  general  proposition.  In  the  re- 
cent case  of  Pittsburgh,  etc..  Go.  v.  Llghthels- 
er  (Ind.  Sup.)  78  N.  B.  1033,  1040,  this  court* 
in  speaking  of  general  objections  to  instruc- 
tions, said:  "While  a  discussion  or  elabora- 
ticm  of  a  point  Is  not  prc^per  In  the  statement 
of  points,  mere  general  statements,  without 
specific  and  definite  reasons  specifically  ap- 
plied, present  no  question  for  decision."  The 
rule  so  announced  concerning  objections  to  in- 
structions cannot  be  applied  in  its  full  strict- 
ness in  the  present  Instance,  since  the  motion 
to  make  more  specific  to  some  extent  Indi- 
cates the  alleged  uncertainty  of  the  pleading. 
But  appellant's  brief  should  in  every  case 
point  ^)eclflcally  to  the  defects  of  which  CMn- 
plalht  is  made.  Appellant's  counsel  has  not 
directed  our  attention  to  any  omitted  aver- 
ment, nor  shown  how  any  paragraph  of  the 
amended  complaint  could  reasonably  have 
been  made  more  specific  upon  the  subjects  in- 
dicated, bow  appellant's  interests  or  rights 
would  have  be^i  subserved  by  more  si>eclfic 
allegations,  or  in  what  respect  appellant  was 
or  might  have  been  injured  by  the  court's  rul- 
ings upon  the  motions  to  make  more  specific. 
We  do  not  feel  called  upon  to  review  the 
pleadings  in  detail,  but,  dealing  with  them 
in  the  general  way  adopted  by  appellant's 
counsel,  hold  that  each  paragraph  of  amended 
complaint  fully  meets  the  requirements  of 
good  pleading,  and  the  several  motions  to 
make  the  same  more  specific  were  properly 
overruled. 

The  allegations  of  tbe  first  and  second 
paragraphs  of  amended  complaint  charged 
that  appellant  was  a  railroad  corporation 
operating  In  this  state,  and  that  a^ipellee  was 
in  its  employ,  and  while  in  its  service  and 
in  tbe  exercise  of  due  care  and  diligence  was 
injured  through  the  specified  negligence  of 
George  Early,  a  conductor  in  appellant's 
service,  to  whose  order  and  direction  appel- 
lee at  the  time  of  receiving  his  injury  was 
bound  to  conform,  and  was  conforming.  It 
is  argued  that  a  recovery  can  be  had,  under 
the  second  subdivision  of  the  employer's  lia- 
bility statute  (section  7063,  Bums'  Ann.  St 
1901),  by  an  Injured  employe  for  an  Injury  re- 
ceived while  conforming  to  some  special 
order  or  direction  only,  and  that  the  order 
or  direction  set  out  in  the  first  paragraph 
of  amended  complaint  is  not  special,  but  gen- 
eral. It  is  averred  that  appellee  was  direct- 
ed to  make  ready  to  shove  the  cars  on  track 
No.  1,  thereby  "meaning  for  him  to  adjust 
all  couplers  and  couple  cars  standing  on 
said  track,  as  was  usual,  proper,  and  custom- 
ary to  be  done  under  such  order  and  direc- 
tion." It  is  thus  shown  tbat  the  order  had 
a  definite  meaning,  requiring  appellee  to  do 
a  particular  work  in  the  present  and  the  im- 
mediate future  under  the  supervision  of  the 
superior  servant;  and  it  is  further  alleged 
that  he  was  executing  it  in  the  way  tbat  was 
usual    and    necessary.    Tlie    conductor    de- 
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tenulned  the  time,  place,  and  circumstances 
In  which  the  work  specially  assigned  should 
be  done.  Confident  and  unhesitating  obe- 
dience on  tie  part  o(  subordinates  is  essen- 
tial to  the  proper  performance  of  hazardous 
work.  If  obedience  Is  exacted,  it  Is  both 
politic  and  Just  that  the  obeying  servant, 
while  conforming  to  orders  and  in  the  exer- 
cise of  due  care,  should  be  guarantied  In- 
demnity for  Injuries  Buffered  through  the 
negligence  of  the  commanding  servant  The 
allegations  of  this  paragraph  of  complaint 
show  that,  while  app^lee  was  engaged  in 
the  performance  of  the  work  which  he  was 
specially  directed  to  do,  he  was  Injured  by 
the  negligence  of  the  conductor,  whose  order 
he  was  obeying.  He  had  not  completed  hla 
task,  and,  so  long  as  he  was  occupied  with 
the  duty  so  expressly  assigned,  the  conductor 
was  chargeable  with  knowledge  of  bis  situa- 
tion, and  was  under  obligation  to  avoid  in- 
juring his  person.  It  Is  our  conclusion  that 
the  order  under  which  appellee  was  working, 
as  pleaded  In  the  first  paragraph  of  com- 
plaint, was  not  general,  but  special,  within 
the  meaning  of  this  act  The  order  declared 
upon  in  the  second  paragraph  was  still  more 
specific,  and  In  our  opinion  a  cause  of  action 
under  subdivision  2  of  section  7083,  Bums' 
Ann.  St  1001,  is  stated  In  both  the  first  and 
second  paragraphs  of  amended  complaint 
Indianapolis,  etc.,  Ry.  Co.  v.  Kane  (No.  20,- 
641,  at  this  term)  80  N.  B.  841;  Pittsburgh 
etc.,  Ry.  Co.  v.  Nicholas,  165  Ind.  679,  76 
N.  B.  522;  Republic  Iron  &  Steel  Co.  v. 
Berkes,  162  Ind.  S17,  70  N.  E.  816;  Con- 
sumers' Paper  Co.  t.  E^er,  160  Ind.  ^24, 
66  N.  K.  994;  Thacker  v.  Chicago,  etc.,  R. 
Co.,  150  Ind.  82,  64  N.  B.  606,  89  L.  R.  A. 
792;  Louikvllle,  etc.,  R.  Co.  v.  Wagner,  153 
Ind.  420,  53  N.  E.  027;  Cleveland,  etc.,  R. 
Co.  V.  Scott,  29  Ind.  App.  619,  64  N.  B.  896; 
Terre  Haute,  etc.,  B.  Co.  v.  Rlttenhouse,  28 
Ind.  App.  638,  62  N.  El  295. 

It  is  further  contended  that  the  allega- 
tions of  these  paragraphs  of  complaint  do  not 
negative  an  assumption  of  the  risk  by  ap- 
pellee. An  employe  assumes  the  ordinary 
hazards  of  the  service  in  which  he  engages, 
but  this  rule  does  not  Include  the  risk  of  in- 
jury from  the  unexpected  and  unknown  neg- 
ligence of  a  superior  servant  while  exacting 
obedience  to  his  specific  orders.  Assumption 
of  risk  arises  out  of  contract  and  rests  upon 
voluntary  action;  and  this  doctrine  has  no 
application  to  one  constrained  to  obey  the 
order  of  a  superior,  without  reason  to  antic- 
ipate negligence,  but  with  a  right  to  expect 
that  care  will  be  exercised  for  his  safety 
while  conforming  to  such  order.  The  statute 
casts  such  risks  upon  the  master,  and  re- 
quires him  to  respond  in  damages  for  Injuries 
occasioned  thereby  to  a  servant  using  due 
care  for  his  own  safety.  Indianapolis,  etc., 
B.  Co.  V.  Kane,  supra;  Pittsburgh,  etc.,  R. 
Co.  V.  Nicholas,  supra;  American,  etc.,  Co. 
V.  Hullinger,  161  Ind.  673,  67  N.  E.  980,  CO 
X.   E.   460;    Reno's  Emp.   Liability  Acts,   ^ 


249;    Dresser,  Emp.  Llab'IIty,  |  2;   lAbatt, 
Master  &  Servant,  {  650b. 

The  third  paragraph  of  amended  complaint 
in  substance,  charged  that  appellee  was  in- 
jured while  in  the  service  of  appellant  and 
in  the  line  of  duty,  and  in  the  exercise  of 
due  care  and  diligence,  by  the  n^llgence  of 
Oeorge  Early,  .who  was  also  in  appellant's 
service,  and  at  the  time  had  charge  of  a 
train  upon  its  railway  and  was  acting  wltli- 
in  the  scope  of  his  duties.  A  cause  of  ac- 
tion under  the  first  clause  of  the  fourth  sub- 
division of  section  7083,  Burns'  Ann.  St  1901, 
was  stated,  and  appellant's  demurrer  to  this 
paragraph  was  correctly  overruled.  Pitts- 
burgh, etc.,  Ry.  Co.  V.  Collins  (Ind.  Sup.)  80 
N.  E.  415;  Chicago,  I.  &  I*  Ry.  Co.  v.  Wil- 
liams (Ind.  Sup.)  79  N.  E.  442;  Pittsburgh, 
etc.,  (3o.  T.  Lighthelser  (Ind-  Sup.)  78  N.  E. 
1033;  Southern  Indiana  By.  Co.  v.  Fine,  163 
Ind.  617,  72  N.  K  689;  Indianapolis,  etc, 
Ry.  Co.  T.  Houlihan,  167  Ind.  494,  60'  N.  E. 
943,  54  L.  R.  A.  787;  Baltimore^  eta,  R.  Co. 
V.  Peterson,  156  Ind.  364,  69  N.  El  10«; 
Pittsburgh,  etc.,  Ry.  Co.  v.  Moore,  152  Ind. 
345,  53  N.  m  290,  44  L.  R.  A.  638;  Pitts- 
burgh, etc.,  Ry.  Co.  ▼.  Montgomery,  1B2  Ind. 
1,  49  N.  B.  682,  69  L,  R.  A.  875,  71  Am.  St 
Rep.  301. 

The  state  in  the  exercise  of  its  aovereign 
pow»  for  the  protection  of  the  lives,  limbs, 
and  personal  safety  of  a  certain  class  of  its 
citizens  created  a  liability  for  injuries  caused 
by  negligence  in  particular  case&    Section 
7083,  Bums'  Ann.  8t  1901.    It  was  further 
provided  In  the  act  that:    "All   contracts 
made  by  railroads  or  otber  corporations  with 
their  employes,  or  rules  or  regulations  adopt- 
ed by  any  corporation,  releasing  or  relieving 
It  from  liability  to  an  employe  having  a  right 
of  action  under  the  provisions  of  this  act, 
are  hereby  declared  null  and  void."     Section 
7087,  Burns'  Ann.  St  1901.    In  the  face  of 
this  statute  and  the  declared  policy  of  the 
state,   appellant  exacted  of  appellee,  as  a 
condition  of  his  employment  a  promise  to 
assume  the  risks  which  were  Imposed  upon 
It  by  this  law,  and  pleaded  such  contract 
in  the  second  and  third  paragraphs  of  an- 
swer as  a  defense  to  this  action.    When  evil 
conditions  become   so   imperative  as  to  In- 
voke the  exercise  of  the  police  power  of  the 
state  for  the  public  safety,  the  objects  of  such 
action  cannot  be  forestalled  and  nullified  b.v 
shrewd  contracts  on  the  part  of  those  again^ 
whom  the  statute  was  directed.    The  benefits 
of  such   legislation,   embodying  the  public 
policy  of  the  state,  cannot  be  bartered  away 
in  advance  by  private  contract    This  would 
be  true  in  the  absence  of  the  section  decla^ 
Ing  all  such  contracts  null  and  void,  and  is 
settled  beyond  controversy  by  the  provision 
above  quoted.    The  second  and  third  para- 
graphs of  answer  were  clearly  losufflcient 
Davis  Coal  Co.  v.  Polland,  158  Ind.  607,  62 
N.  E.  492,  92  Am.  St  Rep.  819;   Pittsburgh, 
etc.,  Rv.  Co.  V.  Montgomery,  supra;   Tarbell 
V.  Rutland  R.  R.  Co.,  73  Vt  347,  51  Atl.  0. 
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56  L.  R.  A.  056,  87  Am.  St  Rep.  784 ;  Brooks 
▼.  Cooper,  50  N.  J.  Eq.  761,  26  AO.  978,  21 
Ia  R.  a.  617,  35  Am.  St.  Bep.  793;  Kansas, 
eta,  Ry.  Oo.  t.  Peavey,  29  Kan.  169,  44  Am. 
B^.  630;  Coley  v.  North  Carolina,  128  N. 
O.  S34,  39  S.  S.  43,  S7  U  B.  A.  817;  Rich- 
mond, eta,  R.  Co.  V.  Jones,  92  Ala.  218,  9 
Sonth.  276;  12  Am.  &  Eng.  Ency.  of  Law, 
977;  4  Thompson,  Negligence,  {  5315;  Dres- 
Boe,  Emp.  Liability,  §  25. 

The  assignment  that  the  coart  erred  In 
overruling  appellant's  motion  in  arrest  of 
Jndgment  Is  not  supported  In  any  manner  In 
appellant's  brief,  and  Is  accwdlngly  waived. 
May  V.  Dobbins,  166  Ind.  — ^,  77  N.  E.  805 ; 

Starkey  v.  Starkey,  166  Ind.  ,  76  N.   E. 

876;  Stamets  v.  MItchenor,  165  Ind.  672,  75 
N.  B.  579 ;  Major  V.  Miller,  165  Ind.  275,  75 
N.  E.  159;  Storer  t.  Markley,  164  Ind.  535, 
78  N.  E.  1081. 

Appellant's  motion  for  a  new  trial  alleged 
that  the  verdict  of  the  Jury  Is  not  sustained 
by  snfBcient  evidence,  and  is  contrary  to  law ; 
that  the  damages  are  excessive ;  and  that  the 
court  erred  in  giving  and  refusing  to  give  cer- 
tain Instructions,  and  in  admlttlug  In  evi- 
dence expectancy  tables.  The  instruction  giv- 
en by  the  court  upon  bis  own  motion  and 
instmctions  numbered  1,  2,  3,  4,  10,  11.  18, 
and  15,  given  at  the  request  of  appellee,  are 
nnchallenged  In  appellant's  brief,  and  all  ob- 
jections to  the  same  must  be  deemed  waived. 
Instruction  No.  5,  as  given,  informed  the 
jury  that  this  action  was  founded  upon  the 
statute  of  March  4, 1893,  and  recited  the  sub- 
stance of  the  provisions  of  that  act  relevant' 
to  the  cause  of  action  pleaded.  No  substan- 
tial objection  is  offered  to  this  instruction, 
and  we  perceive  none  justifying  criticism. 
Instruction  No.  6  is  the  same  as  the  ninth  In- 
struction given  in  the  case  of  Pittsburgh,  etc., 
Ry.  Co.  V.  Collins  (Ind.  Bup.)  80  N.  E.  416, 
and  approved  by  this  court  in  that  case  upon 
the  authorities  there  cited.  Instruction  No. 
7  is  the  same  as  the  sixth  instruction  given 
in  the  Collins  Case,  and  was  in  every  respect 
correct  and  proper.  Pittsburgh,  eta.  By.  Co. 
V.  Collins,  supra.  Instruction  No.  9  deflned 
the  degree  of  care  and  prudence  required  of 
appellee  under  the  law,  and  was  in  terms  the 
same  as  an  instruction  approved  in  the  case 
of  Pittsburgh,  etc.,  Ry.  Co.  v.  lightheiser 
and.  Sup.)  78  N.  E.  1033,  1040,  Instruction 
No.  10  charged  the  jury  that  the  contract 
of  employment  introduced  in  evidence  relat- 
ing to  the  assumption  of  risks  by  appellee 
was  invalid,  and  did  not  preclude  him  from 
prosecuting  this  action.  This  instruction  was 
in  accordance  with  the  law  as  annoimced 
above  in  this  opinion.  Instruction  No.  18 
was  the  same,  in  substance,  as  the  fourth  in- 
struction given  In  the  Collins  Case,  and  was 
approved  in  that  case  upon  the  authority  of 
Plttebnrgh,  etc.,  Ry.  Co.  v.  Lightheiser  (Ind. 
Sup.)  78  N.  E.  1033,  and  cases  there  cited. 
InstnictlMi  No.  14  related  to  the  matter  of 
assessing  damages,  and  has  been  repeatedly 
approved.  Pittsburgh,  etc.,  Ry.  Co.  v.  Collins 
(Ind.  Sup.)  80  N.  E.  415,  and  cases  cited.  In- 
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structions  numbered  1,  2,  S,  and  4,  tendered 
by  appellant,  peremptorily  directed  a  verdict 
in  its  favor,  and  were  manifestly  unwarrant- 
ed. The  sixth  Instruction  tendered  was  not 
applicable  to  the  case  presetted  by  the  plead- 
ings and  evidence,  and  was  Incomplete.  Its 
refusal  was  both  proper  and  harmless  at  all 
events.  The  proprle^  of  admitting  expect- 
ancy tables  in  evidence  in  cases  of  this  char- 
acter was  upheld  in  Pittsburgh,  etc.,  Ry.  Co. 
V.  Lightheiser,  supra,  and  Pittsburgh,  etc. 
By.  Co.  V.  ColUns,  supra.  The  charge  that 
the  damages  assessed  are  excessive  is  waived 
by  silenca 

There  was  no  material  conflict  in  the  evi- 
dence, and  the  substantial  averments  of  the 
complaint  were  supported  by  the  testimony  of 
appellant's  conductor.  Early.  The  claim  that 
the  verdict  is  not  supported  by  snflBclent  evi- 
dence, and  is  contrary  to  law,  is  untenable. 
No  error  upon  the  trial  is  made  to  appear, 
and  a  new  trial  was  rightly  denied. 

The  jndgment  is  affirmed. 

(16S  Ind.  294) 

TAYLOB    V.    STATE    ex    rel.    OGLE.    (No. 

20,805.) 
(Sapreme  Court   of  Indiana.   April   3,   1907.) 
Clerks  of  Coubi^ Terms  of  Office— Stat- 

XyTES"^V  ALl  D I T  V 

By  Acts  1901,  p.  411,  c.  182,  the  General 
Assembly  fixed  the  besinning  of  the  terms  o£  of- 
fice of  "connty  clerks,"  an  office  not  known  to 
the  Constitution,  the  proper  name  beins  "derk 
of  the  circuit  court,"  as  provided  by  Const,  art. 
6,  §  2,  and  thereafter  the  act  of  1901  was  re- 
pealed, in  so  far  as  it  related  to  the  office  of 
''county  clerk,"  by  Acts  1903,  p.  32,  c.  19. 
Beld,  that  the  act  of  1901  was  void,  in  so  far 
as  it  purported  to  change  the  date  of  the  com- 
mencement of  the  office  of  clerk  of  the  circuit 
court. 

Appeal  from  Circuit  Court,  Sullivan  Coun- 
ty; O.  B.  Harris,  Judge. 

Quo  warranto  by  the  state,  on  the  relation 
of  Tllghman  Ogle,  against  Robert  Taylor. 
From  a  judgment  for  relator,  defendant  ap- 
peals.   Affirmed. 

J.  W.  LIndley  and  Douthitt  &  Haddon,  for 
appellant.    Charles  D.  Hunt,  for  appellee. 

MONTGOMERY,  C.  J.  This  Is  an  acUon 
of  quo  warranto,  brought  by  the  relator  to 
recover  possession  of  the  office  of  clerk  of 
the  Sullivan  circuit  court.  The  constitution- 
ality of  a  statute  being  involved  and  present- 
ed by  the  record,  the  appeal  is  within  the  ju- 
risdiction of  this  court  Appellant's  demur- 
rer to  the  information,  on  the  ground  of  in- 
sufficient facts,  was  overruled;  and  he  filed 
an  affirmative  answer,  setting  up  fully  and  In 
detail  the  facts  relied  upon  as  a  defense.  A 
demurrer  for  want  of  facts  was  sustained  to 
the  answer,  and,  appellant  declining  to  plead 
further,  judgment  was  rendered  against  blm 
In  accordance  with  the  prayer  of  the  infor- 
mation. Appellant  charges  that  the  court,  be- 
low erred  (1)  In  overruling  his  demurrer  to 
the  information  or  complaint,  aud  (2)  in  sus- 
taining relator's  demurrer  to  the  answer. 
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Tbe  facts  givlag  rise  to  the  controversy,  as 
shown  by  tbe  information  and  answer,  brief- 
ly stated,  are  as  follows:  At  tlie  general 
election,  held  In  1898,  appellant  was  elected 
clerk  of  the  SuUiyan  circuit  court,  and  en- 
tered upon  the  duties  of  his  office  March  28, 
1900,  to  serve  for  a  term  of  four  years,  and 
until  his  successor  should  be  elected  and 
qualified.  The  -relator  was  elected  as  appel- 
lant's successor  in  said  office  at  tbe  Novem- 
ber election  in  1902.  The  General  Assembly 
of  1901  passed  an  act  relating  to  the  office 
of  "county  clerks,"  which  appellant  contends 
fixed  January  1,  1905;  as  the  beginning  of  the 
term  of  office  to  which  the  relator  was  elect- 
ed. Acts  1901,  p.  411,  a  182.  After  tbe  re- 
lator had  been  elected  and  commissioned  as 
such  derk,  the  Legislature  of  1903  repealed 
the  act  of  1901  in  so  far  as  It  related  to  tbe 
office  of  "county  clerks."  Acts  1903,  p.  82,  c. 
19.  Appellant's  term  as  clerk  regularly  ex- 
pired March  28,  1904;  and  prior  thereto  ap- 
pellee duly  qualified,  and  on  said  date  de- 
manded possession  of  the  office.  Tbe  contro- 
versy involves  tbe  title  and  right  to  posses- 
sion of  the  office  from  March  28,  1904,  to 
January  1,  1905.  The  office  in  controversy 
exists  in  pursuance  of  a  mandate  of  the  Con- 
stitution of  the  state,  and  its  proper  name  is 
"clerk  of  tbe  circuit  court"  Article  6,  J  2, 
Const  Ind. ;  Bolds  v.  Woods,  9  Ind.  App.  657, 
36  N.  B.  933.  In  tbe  course  of  legislation 
many  duties  have  been  devolved  upon  this 
officer,  wholly  independent  of  bis  relation  to 
tbe  court,  and  in  many  instances  be  has  been 
inaccurately  styled  "clerk  of  the  county,"  and 
"county  clerk."  Correctly  speaking,  no  such 
officer  as  "county  clerk"  is  known  in  the  law 
of  this  state.  Tbe  present  controversy  in  no 
way  involves  legislation  upon  collateral  sub- 
jects, in  which  the  clerk  of  the  drcalt  court 
may  be  designated  or  referred  to  as  "county 
clerk,"  and  this  opinion  is  not  to  be  con- 
strued as  intimating  that  in  any  such  cases 
the  legislative  Intent  may  not  be  sufficiently 
manifest  and  validly  expressed. 

Tbe  act  under  consideration  (Acts  1901,  p. 
411,  c.  182)  purported  to  fix  the  time  when 
the  terms  of  certain  county  officers  should 
begin,  and  the  first  question  arising  upon 
this  appeal  is  whether  that  act  efTectualiy 
changed  the  beginning  of  the  term  of  the 
clerk  of  the  Sullivan  circuit  court  from 
March  28,  1904,  to  January  1, 1906.  The  stat- 
ute is  addressed  directly  to  that  subject,  and 
supplies  no  aids  to  its  Interpretation,  other 
than  the  means  used.  The  term  "coimty 
clerk"  occurs  both  in  tbe  title  and  in  the 
body  of  tbe  act  In  cases  of  uncertainty  or 
ambiguity,  necessitating  a  construction  of 
statutes,  the  primary  object  is  to  ascertain 
and  give  effect  to  the  legislative  intention. 
But  where  tbe  language  of  enactments  Is 
free  from  ambiguity  and  uncertainty,  courts 
cannot  supply  defects  or  omissions  in  order 
to  carry  out  more  fully  the  supposed  purpose 
and  Intent  of  the  Legislature.  Endlich  on  In- 
terpretation of  Statutes,  {{  18,  22.  In  case 
of  misnomer  or  misdescrlptloo,  when  such 


descriptive  words  constitute  the  very  essence 
of  tbe  statute,  unless  tbe  words  used  are  so 
clear  and  accurate  as  to  refer  to  the  par- 
ticular subject  intended,  and  to  t>e  incapal»le 
of  being  applied  to  any  other,  tlie  mistake 
will  l>e  fatal.  Black  on  Interpretation  of 
Laws,  I  88.  Applying  these  principles  to  tlie 
act  under  consideration,  it  is  our  opinion  tliat. 
in  order  to  effect  a  cliange  in  tbe  commence- 
ment of  the  term  of  a  future  clerk  of  tbe 
circuit  court,  by  an  Independent  act  directed 
solely  to  that  end,  tbe  act  slwuld  designate 
tbe  office  by  its  correct  name  and  title.  This 
Is  tbe  safe  rule  of  interpretation,  in  tbe  ab- 
sence of  extrinsic  aids,  and  any  other  would 
make  the  legislative  purpose  a  mattw  of  tpec- 
ulation  and  conjecture. 

Appellant  served  liis  foil  term,  no  Innocent 
persons  or  vested  rights  are  involved,  and 
this  action  was  brought  at  the  earliest  prac- 
ticable date.  In  ttie  nomination  and  election 
of  tbe  relator  in  tbe  year  1902  tbe  electors  of 
Sullivan  county  must  have  proceeded  upon 
the  assumption  that  be  would  take  bis  office 
March  28,  1904,  and  prior  to  the  general  elec- 
tion to  be  held  in  tbe  latter  year,  and  that 
the  act  in  question  had  not  accomplished  Its 
alleged  purpose.  An  expression  of  tbe  opin- 
ion ot  a  subsequent  Legislature  as  to  the 
proper  construction  of  a  statute  Is  of  no  jn- 
dlcial  force,  and  yet  In  cases  of  doubt  such 
construction  is  entitled  to  respectful  consid- 
eration and  may  be  given  some  weight  by  the 
courts.  The  General  Assembly  of  1903  (Acts 
1903,  p.  32,  c  19)  declared  that  the  oflBoe  of 
clerk  of  tbe  circuit  court  was  not  embraced 
In  the  provisions  of  the  act  of  1901,  and  re- 
pealed the  prior  statute  in  so  far  as  it  pui^ 
ported  to  fix  tbe  time  when  the  term  o( 
office  of  tbe  county  clerk  should  begin.  This 
construction  accords  with  our  views.  We  bold 
that  the  date  of  succession  to  tbe  office  of 
clerk  of  the  Sullivan  circuit  court  was  not 
affected  by  tbe  statute  of  1901.  Tbe  relator 
is  shown  to  have  been  duly  elected  and  qual- 
ified as  appellant's  successor,  and  entitled  to 
possession  of  the  office  March  28,  1904,  tbe 
date  of  bis  demand.  It  follows  that  the  court 
did  not  err  in  holding  tbe  information  suffi- 
cient and  appellant's  answer  thereto  Insnffi- 
cient 

This  conclusion  dispenses  with  tlie  neces- 
sity of  considering  the  constitutional  ques- 
tions argued,  relating  to  tbe  validity  of  tbe 
act  of  1903. 

Tbe  judgment  is  affirmed. 

OILLE3TT,  J.,  concurs  in  tbe  result 


(M  Ind.  App.  2C6) 

SOVEREIGN  CAMP,  WOODMEN  OF  THB 
WORLD,  V.  COX  et  al.     (No.  5,414.)  • 

(Appellate  Court  of  Indiana.   Division  Nou  2. 
April  5,  1907.) 

For  opinion  on  rehearing,  see  78  N.  B.  683. 

BABB,  J.    I  am  unable  to  concur  with  tbe 
majority  of  tbe  court  in  overruling  the  ap- 

*  Transfer  denied. 
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pellanf B  petition  for  a  rehearing  In  this 
cause.  In  my  view  the  appellant's  petition 
for  a  rehearing  should  be  sustained,  and  the 
cause  reversed.  I  think  the  court  below  er- 
red in  refusing  to  grant  appellant's  motion 
for  a  new  trial,  for  the  reason  that  the  ver- 
dict returned  by  the  Jury  is  not  sustained 
by  the  evidence.  There  was  no  conflict  what- 
ever in  the  evidence,  and  I  think  it  fairly 
proved  that  the  assured,  J.  A.  Williamson, 
filled  to  pay  the  assessment  due  upon  his 
policy  in  the  order  for  the  month  of  July, 
1003,  and  upon  which  the  validity  of  the 
policy  depended.  All  the  evidence  upon  the 
subject  was  the  testimony  of  the  clerk  of  the 
camp  to  which  he  belonged,  J.  A.  Murray, 
and  H.  J.  Shilling.  The  by-laws  of  the 
order  Introduced  in  evidence  provided  that 
the  payment  of  assessments  and  dues  should 
be  made  to  the  clerk  of  the  camp.  The  testi- 
mony of  Mr.  Murray,  clerk  of  the  camp,  to 
which  WilUamson,  the  assured,  belonged, 
was  that  he  did  not  know  J.  A.  Williamson 
personally,  but  that  he  was  a  member  of 
Uve  Oak  Camp;  "that  the  last  assessment 
paid  to  me  for  him  was  paid  by  H.  J.  Shil- 
ling, July  3,  1903,  $1.25  for  assessment  No. 
153;"  and  that  it  was  the  custom  of  the 
clerk,  if  the  member  was  in  good  health, 
to  receive  payment  after  the  first  of  the 
month,  which  was  the  last  day  of  payment 
by  the  terms  of  the  by-laws.  Mr.  Shilling 
testified  as  follows:  Q.  If  you  were  ac- 
quainted with  J.  A.  Williamson,  state  if  he 
was  a  member  of  your  camp,  and  what,  if 
anything,  yon  know  of  him  or  any  one  for 
him,  paying  an  assessment  of  dues  during 
the  month  of  June,  19037  Ans.  Tes,  I  knew 
him,  and  paid  his  assessment  for  the  month 
of  June,  1903."  He  testified  that  he  paid  the 
dues  with  his  own  money,  and  that  William- 
son never  repaid  Urn.  It  was  admitted  that 
the  dues  for  July  were  $1.25.  The  appellee 
introduced  in  evidence  a  receipt  reading  as 
follows: 

"Clerk's  Receipt  Woodmen  of  the  World. 

"Received  of  J.  A.  Williamson  this  19th 
day  of  June,  1903,  as  follows: 

For  assessment  No.  152 75 

Bmenency  fnnd  dues 10 

800  Camp  monthly  dues 15 

Camp  dues  from  190— 25 

Total    II  25 

"J.  A.  Murray,  Clerk." 

I  think  this  evidence  admits  of  but  one 
construction,  and  that  is  that  the  dues  paid 
by  Shilling  for  Williamson  were  the  dues 
that  Murray  testifies  that  Stiiiling  paid  him 
on  July  3,  1903.  There  is  no  presumption 
that  Shilling  paid  any  dues  for  Williamson 
except  those  he  testifies  he  paid.  The  pre- 
sumption is  that  all  dues  owing  by  William- 
son to  the  camp  that  were  paid  at  all  were 
paid  by  the  party  who  owed  them,  J.  A.  Wil- 
liamson; and,  in  the  absence  of  any  evidence 
to  the  contrary,  I  think  that  the  inference 
must  be  that  all  such  dues  were  paid  by 


Williamson.  The  receipt  Introduced  in  evi- 
dence, showing  the  payment  of  dues  on  the 
19th  day  of  June,  dues  No.  152,  Is  to  the  ef- 
fect that  the  money  was  received  from  J.  A. 
Williamson,  and  even  in  the  absence  of  such 
declaration  in  the  receipt,  the  presumption 
would  be  that  the  payment  was  made  by  J. 
A.  Williamson.  I  think  the  inference  is  ir- 
resistible that  the  payment  made  by  Shilling 
for  the  month  of  June,  as  he  testifies,  was 
for  assessment  No.  153,  which  was  the  last 
assessment  inid  for  Williamson,  and  the  pay- 
ment of  wliich  Is  testified  to  by  the  witness 
Murray. 

I  therefore  feel  it  my  duty  to  dissent  from 
the.  decision  rendered  by  the  court  in  tliis 
case. 

COMSTOCK,  J,  I  concur  in  the  foregohig 
opinion  of  JtABB,  J.  The  receipt  for  assess- 
ment No.  152  bears  date  June  19,  1903.  The 
last  assessment  paid  on  the  certificate  in  suit 
was  paid  by  H.  J.  Shilling  July  3,  1903,  and 
was  numbered  153.  The  only  assessment 
shown  to  have  been  paid  by  Shilling  was 
fior  the  month  of  Jtme^  1903. 

The  only  reasonable  inference  which  can 
be  drawn  from  this  evidence  is  that  the  July 
assessm^it  is  unpaid. 


(39   Ind.  App.  695) 
PURITAN  OIL  CO.  v.  MYERS.    (No.  6,779.) 

(Appellate  (3oart  of  Indiana.  Division  No.  1. 
AprU  3.   1907.) 

1.  Appeai.  — FAtLUBX   TO   Disouss   Ebbob  — 
Waiveb. 

Appellant,  failins  to  discuss  in  his  brief  an 
assignment  of  error,  thereby  waives  the  same. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3.  Appeal  and  E^rror,  {§  4256-4260.] 

2.  QuiETiNO  Title— Suit  to  Remove  Cloud 
on  Title— Parties. 

In  an  action  by  a  hnsband  to  remove  a 
cloud  from  the  title  to  bis  land,  bis  wife  is  not 
a  necessary  party. 

[Ed.  Note.— For  cases  in  point,  see  Ont  Dig. 
vol.  41,  Quieting  Title,  |  6ai 

3.  Mines  and  Minebals— Gas  Lease— Fob- 
feitube. 

A  gas  lease  made  February  4,  1903,  pro- 
vided that  the  lessee  should  drill  a  well  on  the 
premises  within  six  months,  or  should  there- 
after pay  for  a  further  delay  a  quarterly  rental 
until  the  well  was  drilled,  provided  the  lessor 
accepted  such  payments. .  The  lessee  failed  to 
drill  a  well  within  six  months  or  within  two 
quarterly  periods.  On  May  7,  1904,  notice  was 
served  on  the  lessee  that  tlie  lessor  would  not 
accept  any  renewals,  and  demanded  that  the 
work  be  begun  and  pushed  to  completion.  On 
Deceml)er  6.  1904,  the  lessor  brought  suit  to 
quiet  title  to  the  land.  The  lessee  offered  no 
excuse  for  delay.  Held,  that  the  lessee  had  rea- 
sonable time  to  comply  with  the  lease  by  drilling 
wells  in  pursuance  thereof,  entitling  the  lessor 
to  its  cancellation. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Mines  and  Minerals,  i  206.] 

Appeal  from  Circuit  Court,  Henry  County; 
John  M.  Morris,  Judge. 

Action  by  John  W.  Myers  against  the  Purl- 
tan  Oil  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 
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W.  W.  Thornton,  for  appellant.  Mann  & 
Lesh,  for  appellee. 

WATSOX,  J.  This  action  was  brought  by 
the  appellee  against  the  appellant  to  quiet 
his  title  to  certain  real  estate  in  Delaware 
county.  The  complaint  was  in  two  para- 
graphs. The  first  was  In  the  usual  form. 
The  second  alleged  substantially  the  same 
facts;  also  sought  to  cancel  a  gas  and  oil 
lease  held  by  appellant  on  the  tract  of  land 
owned  by  appellee  in  said  connty.  Demur- 
rers were  filed  to  each  of  the  paragraphs, 
which  were  overruled,  and  proper  exceptions 
saved.  Answers  in  general  denial  were  filed 
to  each  paragraph,  and  special  answers  in  sec- 
ond, third,  and  fourth  paragraphs  to  second 
paragraph  of  the  complaint  were  also  filed. 
The  second  paragraph  of  answer  alleged  the 
payment  to  appellee  of  17.50  August  1,  1803, 
the  rental  for  the  quarter  beginning  August 
4,  1903,  also  the  payment  of  $7.50  for  the 
quarter  beginning  November  4,  1903,  and  ac- 
cepted by  appellee;  and  further  alleging  the 
paymoits  of  |7.60  to  the  Merchants'  Bank 
for  the  quarters  beginning  February  4,  1904^ 
August  4,  1904,  and  Novemebr  4,  1904,  and 
credited  to  appellee's  account  with  said  bank. 
The  third  paragraph,  in  addition  to  the  facts 
alleged  in  the  second,  alleged  that  prior  to 
the  notice  given  by  appellee  to  appellant  that 
appellee  knew  of  the  payments  made  to  said 
bank  for  appellee  for  the  quarters  ending 
February  4  and  May  4,  1904,  and  before  the 
bringing  of  this  action  appellee  well  knew 
that  other  payments  had  been  made  to  said 
bank  for  him.  The  fourth  paragraph  al- 
leged substantially  the  same  facts  as  the 
second  and  third,  with  the  additional  allega- 
tion that  said  $30  was  not  paid  as  an  option 
for  any  one  year,  but,  on  the  contrary,  was  a 
part  of  the  consideration  for  all  the  rights 
under  said  contract,  and  that  this  action  was 
brought  before  the  end  of  the  second  year. 
Demurrers  to  each  of  these  paragraphs  were 
filed,  overruled,  and  excepted  to  by  appellee. 
The  cause  put  at  issue,  trial  by  court,  finding 
and  judgment  for  appellee.  The  errors  re- 
lied xipon  are  the  overruling  of  the  demurrers 
to  the  complaint  and  the  motion  for  a  new 
trial.  Demurrer  was  upon  two  grounds. 
First,  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The 
appellant  falling  to  discuss  this  cause  In  Its 
brief,  it  is  thereby  waived. 

It  is  contended  by  the  appellee  that  the 
second  ground  of  demurrer  is  insufficient,  in 
that  It  does  not  meet  the  requirements  of  the 
fourth  clause  of  section  342,  Bums'  Ann.  St 
1901.  In  view  of  our  holding  herein  as  to 
EHizabeth  Myers  being  made  a  party  In  this 
action,  it  is  imnecesary  for  us  to  pass  upon 
this  question.  This  was  an  action  to  remove 
a  cloud  from  the  title  to  appellee's  land,  and 
his  wife,  Elizabeth  Myers,  was  not  a  neces- 
sary party  plaintiff  in  this  action.  The  court 
did  not  err  in  overruling  the  demurrer  to  the 
complaint. 


The  contract  sought  to  be  canceled  is  as 
follows:  "In  consideration  of  the  sum  of 
one  dollar,  the  receipt  of  which  is  hereby 
acknowledged,  John  W.  Myers  and  wife, 
Elizabeth  Myers,  first  part,  hereby  grant  unto 
Shade  and  Reedy,  second  party,  its  succes- 
sors and  assigns,  all  the  oil  and  gas  in  and 
under  the  following  described  premises,  to- 
gether with  the  right  to  enter  thereon  at  all 
times  for  the  purirase  of  drilling  and  operat- 
ing for  oil,  gas,  or  water,  and  to  erect  and 
maintain  all  bnildings  and  structures  and 
lay  all  pipes  necessary  for  the  production 
and  transportation  of  oil,  gas,  or  water  from 
said  premises.  Excepting  and  reserving  how- 
ever, to  first  party,  the  one-sixth  part  of  all 
oil  produced  and  saved  from  said  premises, 
to  be  delivered  in  the  pipe  line  with  whidi 
second  party  may  connect  his  wells,  namely. 
[Here  follows  description.]  To  hare  and  to 
hold  the  above  premises,  on  the  following 
conditions :  If  gas  only  is  found,  second  par- 
ty agrees  to  pay  one  hundred  dollars  each 
year  for  the  product  of  each  well  while  the 
same  Is  being  used  off  the  premises,  and  fiist 
part  to  have  gas  free  of  cost  to  heat  all 
stoves  In  dwelling  house  during  the  sane 
time,  lights.  Whenever  first  part  shall  re- 
quest it,  second  party  shall  bury  all  oil  and 
gas  lines,  and  pay  all  damages  done  to  grow- 
ing crops  by  reason  of  burying  and  removbig 
said  pipe  lines.  No  well  shall  be  drilled 
nearer  than  300  feet  to  the  house  or  bam  on 
said  premises,  and  no  well  shall  occnpy  more 
than  one  acre.  In  case  no  well  Is  completed 
on  the  above-described  premises  within  six 
months  from  this  date,  then  this  grant  shall 
become  null  and  void,  unless  second  party 
shall  pay  to  said  first  part  $30.00  Dollars 
year  thereafter  such  work  Is  delayed.  Paid 
quarterly  in  advance.  Paid  at  Mavhants* 
Bank  at  Muncle,  Indiana.  The  second  par^ 
ty  shall  have  the  right  to  use  sufficient  gas, 
oil  or  water  to  ran  all  necessary  machinery 
for  operating  said  wells,  and  also  the  right 
to  remove  all  Its  property  at  any  time.  It 
Is  expressly  stipulated  and  agreed  that  the 
party  of  the  second  part  may,  at  any  time  in 
Its  option,  in  consideration  and  payment  of 
one  dollar-  to  the  party  of  the  first  part  his 
heirs  or  assigns,  surrender  and  cancel  this 
lease  and  terminate  all  rights  and  rescind  all 
obligations  of  either  and  all  of  the  parties 
hereto,  their  successors,  heirs  or  assigns. 
Also  right  to  utilize  the  gas  from  said  wells 
for  the  development  of  said  lease.  It  Is  un- 
derstood between  the  parties  to  this  agree- 
ment that  all  conditions  between  the  parties 
hereunto  shall  extend  to  their  heirs,  execu- 
tors and  assigns." 

It  was  admitted  at  the  trial  of  this  cause 
that  appellee  was  at  the  time  of  the  execu- 
tion of  the  lease,  and  still  is,  the  owner  la 
fee  and  in  possession  of  the  land  described 
in  the  lease  and  complaint;  that  said  lease 
was  duly  assigned  to  appellant  and  the  as- 
signment properly  recorded.  It  was  also  ad- 
mitted by  the  parties  that  there  haa  nevff 


Digitized  by 


Google 


Ind.) 


PUBITAN  OIL  CO.  ▼.  HYEBS. 


853 


t>eea  any  drilling  for  oil  or  gas  npon  tbe 
premises  described  in  tbe  lease  by  vlrtne  of 
tbe  lease  nor  any  pipe  laid  or  any  gas  fnr- 
nisbed  to  appellee  for  ligbts  or  faeL  Noth- 
ing waa  done  by  the-  appellant  under  and  by 
virtue  of  this  contract,  except  the  two  pay- 
ments sent  to  tbe  Merchants'  Bank  at  Mnn- 
cle  for  appellee,  and  which  be  refused  to  ac- 
cept It  is  also  established  by  the  evidence 
that  notice  was  served  upon  the  bank  that 
appellee  would  not,  and  did  not,  accept  any 
payment  by  reason  of  the  provisions  of  said 
lease  after  tbe  quarter  beginning  November 
4,  1908;  that  notice  to  the  same  ^ect  was 
served  on  tbe  appellant  with  the  following 
additional:  "That  the  lease  will  not  be  ex- 
tended beyond  such  period,  nor  will  a  mon- 
ey consideration  be  received  and  accepted 
for  further  extension  or  delay  In  operations 
thereon  for  gas  and  oil,  and  further  you  are 
notified  that  the  sums  stipulated  for  there- 
on due  February,  1904,  and  May,  1904,  and 
which  have  been  deposited  in  the  Merchants' 
National  Bank,  Muncie,  Indiana,  so  remain 
on  deposit  and  will  not  be  received  or  ac- 
cepted for  delay  In  operations.  And  you 
are  hereby  notified  and  required  to  pro- 
ceed with  all  reasonable  promptness  and  dis- 
patch to  operate  for  oil  and  gas  on  said  prem- 
ises under  penalty  of  forfeiture  of  all  rights 
and  privileges  under  said  Instrument  of  lease 
for  failure  so  to  do."  The  lease  was  made 
for  the  purpose  of  exploring  and  developing 
for  gas  and  oil ;  and  this,  too,  was  the  mov- 
ing and  vital  consideration  for  the  execution 
thereof.  The  consideration  shifts  under  dif- 
ferent circumstances  or  rather  In  the  event 
oil  is  discovered.  The  rental  is  a  stipulated 
portion  thereof,  and  in  the  event  gas  only  be 
found  a  money  rental  Is  to  I>e  paid.  It  is 
evident  from  tbe  very  terms  of  the  contract 
that  it  was  not  the  understanding  or  Inten- 
tion of  the  parties  to  extend  to  the  lessee 
Indefinitely  the  right  to  begin  the  drilling, 
which  was  the  real  consideratlpn  of  this  con- 
tract Hancock  v.  Diamond  Plate  Glass  Go., 
37  Ind.  App.  351,  7S  N.  E.  659;  Consumers' 
Oas  Co.  V.  Littler,  162  Ind.  820,  70  N.  B.  863. 
In  the  case  of  Consumers'  Gas  Co.  v.  Lit- 
tler, supra,  the  court  said:  "It  is  clear  that 
the  fundamental  purpose  of  both  parties  was 
the  exploration  for  gas  and  oil  on  the  prem- 
ises. The  whole  tenor  of  the  contract  shows 
tlut  the  prospective  benefits  and  profits  from 
gas  or  oil  were  the  real  considerations  mov^ 
Ing  tbe  contracting  parties.  To  the  landown- 
er the  manifest  inducement  was  tbe  rent 
and  royalties  he  expected  to  enjoy  If  the  gas 
company  should  find  gas  oil  In  paying  quan- 
tities; to  the  gas  company  the  right  to  ex- 
clude others  from  the  premises  It  should 
drill  It  will  not  do  to  believe  that  the  land- 
owner would  for  tbe  pittance  of  60  cents  per 
acre  per  annum  have  knowingly  Incumbered 
his  land,  situate  in  tbe  gas  district,  and  there- 
by reduced  its  selling  value  by  transferring, 
for  an  Indefinite  period,  and  for  speculative 
purposes,  the  right  to  enter  at  the  pleasure 


of  the  grantee  or  his  assignee  and  mine  the 
underlying  gas  or  oil,  or  that  he  would  have 
bargained  away  his  prospects  for  large  gains 
from  the  gas  and  oil  under  his  land,  with  the 
knowledge  that  tbe  same  would  be  extracted 
through  wells  on  other  pr«nlses,  and  that 
his  profits  would  be  limited  to  the  annual 
acreage  rent  during  the  process  of  extrac- 
tion." 

The  lease  was  dated  February  4,  1903,  and 
provided  there  should  be  a  well  drilled  with- 
in six  months  from  that  date,  and.  If  not 
then  appellant  bad  the  alternative  to  either 
drill  tbe  well  or  pay  $7.60  quarterly  in  ad- 
vance after  the  expiration  of  the  said  six 
months,  provided  the  payment  meet  with  the 
approval  of  the  lessor  and  he  accept  the  same. 
But  before  tbe  landowner  will  be  permitted 
to  have  the  lease  canceled  the  lessee  must 
have  a  reasonabe  time  witliln  which  to  com- 
ply with  bis  contract  Hancock  v.  Diamond 
Plate  Glass  Co.,  162  Ind.  146,  151,  70  N.  E. 
149;  Id.,  37  Ind.  App.  361,  T6  N.  E.  669;  Con- 
sumers' Gas  Trust  Co.  v.  Worth,  163  Ind. 
141,  149,  71  N.  E.  489.  What  was  the  $7.50 
paid  by  appellant  May  4, 1903,  for?  It  was  sim- 
ply for  the  purpose  of  renewing  the  rights 
and  privileges  under  the  contract  from  said 
May  4,  1903,  and  nothing  more.  The  same  Is 
true  of  tbe  $7.50  paid  August  4,  1903.  It  was 
a  renewal  or  putting  life  anew  In  this  con- 
tract for  three  months  from  said  date,  and 
the  appellee  accepting  these  payments  there- 
by agreed  to  the  renewals  thereof,  and  that 
said  lands  should  be  subject  to  this  contract 
until  the  end  of  the  quarter  for  August  4, 
1903.  In  New  American  &  Oil  Mining  Com- 
pany V.  Wolfr  (Ind.  Sup.)  76  N.  B.  256,  the 
court  In  speaking  as  to  the  quarterly  renew- 
als, said :  "He  might  do  one  or  tbe  other  at 
his  option,  at  least  for  tbe  first  quarter. 
There  being  no  definlt9  time  limit  within 
which  the  well  must  be  constructed,  the  law 
intervenes  and  directs  that  it  shall  be  accom- 
plished within  a  reasonable  time.  This  means 
wittain  a  reasonable  time  at  tbe  option  of  tbe 
landowner."  The  contract  under  considera- 
tion was  made  February  4,  1903,  by  virtue 
of  which  a  well  was  to  be  completed  within 
six  months.  The  time  was  extended  for  two 
quarters  by  tbe  payment  of  $7.50  for  each  In 
advance,  yet  no  well  was  completed,  or  any- 
thing done,  during  all  this  time.  Notice  was 
served  on  appellant  by  appellee  on  the  7th 
day  of  May,  1904,  that  be  would  not  accept 
any  renewals,  and  donanded  that  the  work 
be  begun  and  pushed  to  completion.  Decem- 
ber 6,  1904,  tbe  appellee  brought  this  suit  to 
quiet  his  title  to  land  described  in  the  lease. 
More  than  six  months  bad  elapsed  after  the 
receipt  of  tbe  notice  until  suit  was  brought. 
No  excuse  is  offered  for  delay.  Did  the  ap- 
pellant have  such  reasonable  notice  as  would 
give  him  an  opportunity  to  comply  with  the 
contract  by  drilling  wells  in  pursuance  there- 
of? We  think  tbe  time  reasonable  and  ample, 
and  80  bold. 

Tbe  Judgmait  Is  affirmed. 
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(Ind. 


(40  Ind.  App.  1) 

MERCHANTS'  NAT.  BANK  OF  MUNCIB  t. 
McCLELLAN.    (No.  5,856.) 

(Appellate  Conrt  of  Indiana,  Division  No.  1. 
April  3,  1907.) 

1.  Desckrt  aicd  DisTBiBUTion  —  AonoH  BT 
Heirs — Comfi.airt — Suiticienct. 

A  complaint,  in  an  action  by  a  guardian  of 
an  incompetent  to  recover  part  of  a  bank  deposit 
made  by  the  ward's  deceased  father,  which  al- 
leged that  no  administration  had  been  had  on 
decedent's  estate,  that  there  were  no  "anpaid 
claims"  against .  the  estate,  that  "all  »  *  * 
debts"  had  been  paid,  that  the  deposit  at  the 
death  of  decedent  became  the  property  of  his 
widow  and  plaintiffs  ward,  his  sole  heirs,  stated 
a  cause  of  action,  though  it  did  not  allege  that 
the  widow's  statutory  allowance  had  lieen  paid. 

2.  Tbiai,  —  Vebdiot  —  Sfeciai.  Findings  — 

INCONSISTBHOT   WITH   GeNEBAI,  VBBDIOT. 

Special  findings,  in  an  action  by  a  distribn- 
tee  for  a  part  of  a  bank  deposit  made  by  his 
intestate,  that  there  was  no  evidence  showing 
no  administration  of  intestate's  estate,  and  that 
no  administrator  iiad  been  appointed,  are  incon- 
sistent, and  have  no  effect  on  a  general  verdict 
in  favor  of  the  heir. 

[Ed.  Note. — ^For  cases  in  point,  see  Cient.  Dig. 
vol.  46,  Trial,  §  856.] 

3.  Sake. 

A  special  finding,  in  an  action  by  a  distrib- 
utee for  a  part  of  a  bank  deposit  made  by  in- 
testate, that  before  the  commencement  of  the  ac- 
tion ttie  debts  owing  by  intestate  at  the  time 
of  his  death  were  pai^  amounts  to  a  finding 
that  no  liabilities  existed  against  the  estate,  and 
supports  a  general  verdict  in  favor  of  the 
plaintiff. 

4.  Pleading— ISBDEB  and  Pboof— Adkissiorb 
IN  Answeb. 

In  an  action  by  a  distrlbntee  for  a  part  of 
a  bank  deposit  made  by  intestate,  there  was  no 
evidence  that  there  had  been  no  administration 
of  intestate's  estate.  The  answer  contained  a 
general  denial,  and  in  another  paragraph  plead- 
ed confession  and  avoidance.  Held,  that  the  ad- 
mission by  way  of  confession  and  avoidance  did 
not  relieve  the  heir  of  the  necessity  of  proving 
that  there  had  been  no  administration  of  the 
estate,  to  entitle  him  to  a  verdict. 

[Ed.  Note. — For  cases  in  ooint,  see  Cent  Dig. 
vol.  39,  Pleading,  §i  264,  266,  267.] 

Appeal  from  Circuit  Court,  Delaware 
County;  Joa  G.  Leffler,  Judge. 

Action  by  Harry  J.  McClellan,  guardlat. 
of  Harvey  Rhoades,  an  incompetent,  against 
the  Merchants'  National  Bank  of  Muncie. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.  Reversed,  with  directions  to  sus- 
tain defendant's  motion  for  new  trial. 

Rollin  Warner  and  Thompson  &  Thomp- 
son, for  appellant.  C.  A.  McGonaugb,  3.  M. 
Fitch,  B.  M.  White,  and  W.  F.  White,  for 
appellee. 

MTERS,  0.  J.  Action  by  appellee  to 
recover  money  deposited  In  appellant  bank. 
The  complaint  was  in  three  paragraphs,  to 
each  of  which  a  demurrer  was  overruled. 
Appellant  answered  in  four  paragraphs;  the 
first  being  in  denial,  and  to  the  third  of 
which  a  demurrer  was  sustained.  Appellee 
replied  in  two  paragraphs  to  the  second  and 
fourth  paragraphs  of  answer.  Trial  by 
Jury  and  verdict  for  appellee,  and  with  the 
general  verdict  the  Jury  returned  answers 


to  Interrogatories.  Over  appellant's  motion 
for  judgment  on  the  answers,  and  Its  mo- 
tion tor  a  new  trial.  Judgment  was  rendered 
on  the  verdict.  The  first  paragraph  avers. 
in  substance,  that  appellee  was  guardian  of 
Harvey  Rhoades,  a  person  of  unsound  mind ; 
that  said  Harvey  is  the  son  of  Fidelles 
Rhoades,  who  died  In  1001,  and  prior  to  this 
action,  intestate,  leaving  as  bis  sole  and  on- 
ly heirs  at  law  Phebe  Rhoades,  his  widow. 
and  his  son  Harvey ;  "that  the  estate  of  said 
Fidelles  Rhoades  was  never  administered 
upon,  and  there  Is  no  existing  indebtedness 
or  unpaid  claims  against  the  same" ;  that  at 
the  time  of  the  death  of  bis  father,  Harvey 
was,  and  for  a  long  time  prior  thereto  had 
been,  and  still  is,  of  unsound  mind  and  in- 
capable of  managing  his  own  estate;  that 
no  guardian  was  ever  appointed  nntU  the 
appointment  of  this  appellee  in  1904;  that 
Fidelles  Rhoades  on  January  8,  1901,  depos- 
ited with  appellant  $1,200,  no  part  of  which 
was  withdrawn  by  him  during  his  lifetime, 
and  which  simi  was  owing  to  him  by  appel- 
lant at  the  time  of  his  death ;  that  the  same 
Is  a  part  of  the  estate  of  said  Fidelles,  and 
at  his  death  became  and  is  now  the  property 
of  said  Phebe  and  Harvey  Rhoades,  and 
that  no  part  of  the  same  has  ever  been  re- 
ceived by  the  said  Harvey  or  his  said  guard- 
ian for  him;  that  one-half  of  said  sum  be- 
longs to  said  Harvey,  who  by  his  guardian 
demanded  payment  thereof,  wblcb  was  re- 
fused. The  second  and  third  paragraphs 
aver  practically  the  same  facts  as  are  aver- 
red in  the  first,  except  in  some  particulars 
In  greater  detail.  In  each  of  these  para- 
graphs. It  Is  averred  "that  no  administra- 
tion was  ever  had  on  the  estate  of  the  said 
Fidelles  Rhoades,  and  that  all  his  debts  and 
funeral  expenses  have  long  since  been  fully 
paid  and  satisfied."  In  the  third.  It  is  aver- 
red that  Fidelles  left  a  personal  estate  of 
$2,500,  of  which  said  $1,200  so  deposited 
with  appellant  constituted  a  part. 

1.  The  first  error  questions  the  ruling  of 
the  court  In  overruling  appellant's  demurrer 
to  each  paragraph  of  the  complaint.  It  is 
argued  that  neither  paragraph  of  the  com- 
plaint Is  sufficient,  because  of  a  failure  to 
aver  that  the  widow  has  been  paid  her  $500 
statutory  allowance,  or  that  she  had  waived 
it.  The  widow's  statutory  allowance  of  $500 
Is  not  a  debt  against  the  estate,  and  an  aver- 
ment that  the  estate  is  not  In  debt,  or  that 
"there  Is  no  existing  indebtedness,"  or  "that 
his  debts  and  funeral  expenses  have  been 
fully  paid,"  would  not  be  the  equivalent  of 
an  averment  that  the  widow's  statutory  al- 
lowance has  been  paid,  or  the  estate  released 
from  its  payment.  Schneider  v.  Picsssner. 
54  Ind.  524;  Brown  v.  Crltchell,  110  Ind. 
31,  39,  7  N.  E.  888,  11  N.  E.  486 ;  Bratney  v. 
Curry,  33  Ind.  399;  Whlsnand  v.  Fee,  21 
Ind.  App.  270,  62  N.  E.  229.  Neither  para- 
graph of  the  complaint  expressly  avers  that 
the  widow  of  Fidelles  Rhoades  Is  living,  but 
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It  Is  averred  that  she  was  living  at  the  time 
of  Fidelias'  death,  in  1001.  This  action  was 
brought  la  1904.  There  being  no  other  heirs, 
the  statute,  at  the  death  of  Fidelles  Rhoades, 
divided  the  money  in  question  equally  be- 
tween the  widow  and  son,  and  it  is  for  the 
son's  interest  thus  determined  this  suit  is 
brought.  If  the  inferoice  could  be  indulged, 
from  the  facts  pleaded,  that  the  widow  was 
living  when  this  action  was  commenced, 
and  that  her  statutory  allowance  was  still 
unpaid,  however,  as  against  the  facts,  that 
there  is  $1,200  due  from  appellant  belong- 
ing to  the  estate,  that  the  only  heirs  are  the 
widow  and  son,  that  there  are  no  unpaid 
claims,  as  averred  in  the  first  paragraph,  or 
as  averred  in  the  second  and  third  para- 
graphs that  there  are  no  debts  against  the 
estate,  and  no  administration,  the  widow's 
claim  being  fixed  by  law,  the  pleading  would 
still  show  that  appellee  was  entitled  to  a 
Judgment  in  some  amount,  and  therefore  not 
insufllcient  on  demurrer.  United  States, 
etc..  Invest.  Co.  v.  Harris,  142  Ind.  226,  246, 
40  N.  E.  1072,  41  N.  B.  451 ;  Farrell  v.  La 
Fayette,  etc.,  Mfg.  Co.,  12  Ind.  App.  326, 
40  N.  E.  25. 

2.  In  view  of  onr  ultimate  conclusion  tn 
this  case,  we  will  consider  at  the  same  time 
the  assignments  of  error  based  on  the  over- 
ruling of  appellant's  motion  for  judgment  on 
the  answers  of  the  Jury  to  interrogatories, 
notwithstanding  their  general  verdict,  and 
the  action  of  the  court  in  overruling  appel- 
lant's motion  for  a  new  trial.  It  was  neces- 
sary that  appellee  should  prove  that  there 
never  had  been  any  administration  on  the 
estate  of  Fidelles  Rhoades.  If  any  evidence 
was  introduced  to  the  Jury  tending  to  prove 
this  fact,  it  is  not  disclosed  by  the  record. 
In  answer  to  an- interrogatory,  the  Jury  say 
no  evidence  was  introduced  showing  no  ad- 
ministration on  said  estate.  In  answer  to 
the  preceding  Interrogatory,  the  Jury  found 
that  there  never  bad  been  an  administrator 
appointed  for  the  estate  of  Fidelles  Rhoades. 
If  there  was  no  evidence  Introduced  to  prove 
a  material  fact,  the  Jury  were  not  authorized 
in  finding  that  fact  These  answers  are  in- 
consistent, and  inconsistent  answers  neutralize 
each  other,  and  have  no  effect  on  the  general 
verdict  The  jury,  answering  another  Inter- 
rogatory, finds  that,  before  this  suit  was  com- 
menced, "all  debts  owing  by  Fidelles  Rhoades 
at  the  time  of  his  death"  were  paid.  We  are  not 
unmindful  of  the  fact  that  a  liability  agahist 
an  estate  may  occur  after  the  death  of  the 
decedent  (Hall  v.  Brownlee,  28  Ind.  App.  178, 
183,  62  N.  E.  457);  but  the  general  verdict 
amounts  to  a  finding  that  no  such  liabilities 
existed.  The  answer  of  the  jury  In  this  re- 
gard is  In  support  of  the  general  verdict  In 
«ur  opinion,  the  answers  to  the  interrogato- 
ries and  the  general  verdict  are  not  In  ir- 
i-»concilabIe  conflict  and,  this  being  true,  the 
general  verdict  must  control. 


We  have  observed  that  the  record  con- 
tains no  evidence  tending  to  prove  an  issu- 
able fact,  and  this  question  is  presented  by 
the  iluotlon  for  a  new  trial.  Appellee  defends 
the  verdict  of  the  jury  In  this  particular,  not 
by  any  claim  that  evidence  was  introduced 
tending  to  prove  no  administration  on  said 
esiltate,  but  upon  the  ground  that  appellant 
admitted  this  fact  In  one  of  its  answers.  It 
appears  from  the  InBtnictlons  that  the  Jury 
were  permitted  to  take  with  them  into  the 
jury  room  the  complaint,  answers,  and  reply, 
and  in  one  of  the  answers  is  an  admission 
that  there  had  never  been  any  administra- 
tion on  the  Rhoades  estate.  This  answer 
was  not  introduced  in  evidence;  but.  In  any 
event,  the  first  paragraph  of  answer  was  a 
genaral  denial,  and  the  second  and  fourth 
pleaded  confession  and  avoidance.  The  last 
two  did  not  relieve  appellee  from  the  neces- 
sity of  proving  the  material  averments  of 
his  complaint  Lake  Erie,  etc.,  R.  R.  Co. 
V.  Holland,  162  Ind.  406,  414,  69  N.  E.  138, 
63  L.  R.  A.  948.  Confession  and  avoidance 
and  denial  cannot  be  pleaded  in  the  same 
paragraph.  Woollen  v.  Whltacre,  73  Ind.  198 ; 
Racer  v.  State,  131  Ind.  393,  401,  31  N.  E.  81 ; 
section  350  Burns'  Ann,  St  1901.  The  admis- 
sionmade  in  the  second  and  fourth  paragraphs 
of  answer  were  conclusive  only  as  to  each  of 
these  paragraphs,  respectively.  Smelser  v. 
Wayne,  etc.  Turnpike  Ca,  82  Ind.  417 ;  Palmer 
V.  Poor,  121  Ind.  135,  189,  22  N.  B.  984,  6  L. 
R.  A.  469;  Ray  v.  Moore,  24  Ind.  App.  480, 
66  N.  E.  937;  People's  Mut  Benefit  Society 
V.  Templeton,  16  Ind.  App.  126,  44  N.  E. 
809.  On  this  subject,  a  text-writer  says; 
"Wh^i  a  denial  is  pleaded  In  connection 
with  a  defense  of  new  matter,  or  two  de- 
fenses of  new  matter  are  set  up,  the  admis- 
sions In  the  one  can  never  be  used  to  destroy 
the  effect  of  the  other.  The  concessions  of 
a  defense  by  way  of  confusion  and  avoid- 
ance do  not  obviate  the  necessity  of  proving 
the  averments  contradicted  by  the  denial. 
This  rule  is  universal.  Even  in  those  states 
where  inconsistent  defenses  are  not  permit- 
ted to  stand,  the  remedy  Is  by  striking  out 
or  by  compelling  an  election,  and  not  by 
using  the  admissions  of  one  to  destroy  the 
Issues  raised  by  the- other."  Pomeroy's  Code 
Rem.  i  724,  One  of  the  essential  elements 
of  an  action  of  this  kind  by  an  heir  Is  the 
fact  that  there  is  no  administration  on  the 
estate.  This  is  true,  for  the  reason  that  on 
the  death  of  the  owner,  personal  property 
goes  to  the  personal  rq>re8entative.  The 
general  verdict  finds  the  fact  of  no  adminin- 
tration  in  appellee's  favor,  but  the  record 
discloses  no  evidence  upon  which  to  base 
such  finding.  For  the  reason  Just  stated, 
the  motion  for  a  new  trial  should  have  been 
sustained. 

Judgment  reversed,  with  a  direction  to  the 
court  below  to  sustain  appellant's  motion 
for  a  new  trial. 


Digitized  by 


Google 


856 


80  NOBTHEASTBRN  BEPOBTBB. 


(Ind. 


(41  Ind.  App.  229) 
WESTERN    CONST.    CO.    t.    ROMONA 
OOUTIC  STONE  CO.    (No.' 5,872.)  i 

(Appellate  Court  of  Indiana,  DlTiaion  No.  2. 
AprU  2,  1907.) 

1.  Sales  —  Contbaotb  —  CoRSTBUonow  — 

iNBPECnOII. 

Where  a  contract  between  defendant  and  a 
city  for  the  construction  of  a  pump  pit  was 
referred  to  as  part  of  defendant's  contract  with 
plaintiff  for  the  fumisbins  of  stone  for  the 
worlE,  which  expressly  provided  that  the  inspec- 
tion and  acceptance  or  rejection  of  the  stone 
furnished  by  plaintiff  should  take  place  on  de- 
livery on  board  the  cars  on  arrival,  while  the 
contract  with  the  city  authorized  inspection  or 
rejection  even  after  the  stone  bad  been  pnt  in 
the  wail,  the  place  of  inspection  as  between 
plaintiff  and  defendant  was  gorerne()  by  their 
contract,  and  not  by  the  contract  with  the  dty. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  43.  Sales,  {  404.] 

2.  SAini—DEUViaiY— Inspection. 

In  ordinary  contracts  for  the  sale  of  goods. 
It  Is  the  duty  of  the  buyer  to  inspect  and  accept 
or  reject  the  goods  within  a  reasonaltle  time, 
and  for  the  purpose  of  inspection  the  buyer  may 
receive  the  goods  and  do  whatever  Is  necessary 
to  make  a  proper  inspection,  which  acts  will 
not  constitute  an  acceptance,  nor  preclude  him 
from  rejecting  the  goods  if  found  defective. 

JEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  43,  Sales,  ({  403-408.] 

8.  Save— SAI.B  or  Matebiats— Inbfbotioh— 

WaIVEB— AOCBPTANCE. 

A  city's  engineer,  having  charge  of  the  con- 
struction of  a  pump  pit,  with  authority  under 
the  city's  contract  to  reject  stone  intended  for 
the  work  at  any  time,  was  appointed  by  agre«- 
ment  of  the  parties  as  inspector  of  the  stone 
which  the  contractor  purchased  for  the  work 
from  plaintiff,  but  refused  to  inspect  the  stone 
on  arrival  on  the  cars  as  required  by  the  con- 
tractor's contract  of  purchase.  After  this  re- 
fusal defendant  removed  the  stone  to  the  place 
of  construction,  piled  it  up,  and  left  It  until  it 
was  inspected  later,  when  a  large  quantity  of 
it  was  rejected.  Held,  that  the  contract  provi- 
sion requiring  inspection  on  the  cars  was  of  the 
essence  of  the  contract,  and  that  defendant's 
acts  in  removing  the  stone  without  inspection 
was  a  waiver  of  such  provision,  and  oonstitnted 
an  acceptance  of  the  stone. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Die. 
vol.  43,  Sales,  {{  440,  441,  451-455,  461.] 

4.  Same— EsTCPEL. 

Where  a  contract  for  the  sale  of  stone  for 
public  work  required  inspection  by  the  city's 
engineer  on  delivery  on  the  cars,  but  the  engi- 
neer refused  to  make  such  inspection,  whereup- 
on the  buyer  removed  the  stone  without  in.spec- 
tion,  and  later  the  city  engineer  rejected  a  large 
part  thereof,  the  seller  was  not  estopped  to  in- 
sist that  such  removal  constituted  an  acceptance 
of  the  stone  by  its  act  in  appealing  from  the 
decision  of  the  engineer  or  in  continuing  to  ship 
stone  under  the  contract  with  knowledge  that 
the  engineer  would  not  inspect  it  on  the  cars. 

5.  Baio— BiOETB  or  Bdteb— Countebclaiic. 

Where,  in  an  action  for  the  price  of  stone 
shipped  under  a  contract,  the  evidence  showed 
an  acceptance  of  the  stone  by  the  buyer  as  a 
compliance  with  the  contract,  the  buyer  could 
not  recover  on  a  counterclaim  for  damages  al- 
leged to  have  been  caused  by  defects  in  the  qnal- 
ity  and  condition  of  the  stone. 

[Ed.  Note.— For  cases  in  point,  see  C!ent.  Die. 
vol.  43,  Sales,  H  456^68.f 

Appeal  from  Superior  Court,  Marlon  (}otlii- 
tj;  Jno.  L.  McMaster,  Judge. 
Action  by  the  Bomoaa  OOlitlc  Stone  Com- 
ehearing  dented.    Transfer  to  Buprem*  Court 


pany  against  the  Western  Constmctlon  Com 
pany.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.     A£B.rmed. 

Stuart,  Hammond  &  Simms,  for  appellant. 
Miller,  Shirley  &  Miller  ana  Edenbarter  & 
Moll,  for  appellee. 

RABB,  J.  The  appellant,  tbe  Western 
CJonstructlon  Company,  entered  iato  a  con- 
tract with  tbe  city  of  Cincinnati  to  furnish 
material  and  construct  a  certain  pump  pit 
and  other  improvements  as  set  forth  in  the 
contracft,  and  which  Involved  the  nse  of  a 
large  amount  of  stone.  It  was  provided  by 
the  terms  of  the  contract  between  tbe  city 
and  the  appellant  that  the  stone  to  be  fur- 
nished "shall  be  of  tbe  best  grade  of  Bed- 
ford (Indiana)  otilltic  limestone;  •  •  • 
that  It  shall  be  of  durable  quality  and  sound 
In  every  particular;  it  shall  be  free  from 
soap  stone  and  shale,  seam  and  flaws  of 
any  description,  and  shall  be  quarried  In 
time  to  season  thoroughly  before  being  used; 
all  kinds  of  stone  shall  be  subject  to  the 
approval  of  the  trustees  or  the  chief  engineer 
acting  under  their  direction,  -who  must  hare 
satisfactory  evidence  of  their  weathering 
qualities."  It  was  provided  further  in  said 
contract  that  "said  trustees  may,  at  pleasure^ 
appoint  and  employ  at  their  own  expense, 
such  officers  as  may  be  necessary,  who  are 
to  act  as  engineers.  Inspectors  or  agents  for 
the  purpose  of  supervising  in  said  first  par- 
ty's (said  city  of  Cincinnati)  interest  the  ma- 
terials furnished  and  work  done  as  the  same 
progresses;  such  officers  shall  have  authori- 
ty to  reject  any  materials  which  do  not  in 
their  opinion  conform  to  the  plans  and  draw- 
ings, ^ecificatlonB  and  contracts;  and  it 
shall  be  admissible  for  them  to  do  so  at  any 
tkne  during  the  progress  of  the  work  and 
until  its  completion  and  acceptance,  not- 
withstanding the  fact  that  such  defective 
materials  may  have  been  previously  over- 
looked and  received." 

A  contract  was  entered  Into  between  tbe 
appellant  and  appellee,  whereby  the  appellee 
contracted  to  furnish  the  appellant  tbe  stone 
necessary  to  be  used  in  said  work;  the  con- 
tract between  tbe  appellant  and  appellee  pro- 
viding as  follows:  "(A)  Whereas,  the  said 
constmctlon  company  has  entered,  or  is 
about  to  enter  into  a  contract  with  the  city 
of  Cincinnati,  Ohio,  to  perform  certain  wort, 
viz.:  the  construction  of  a  pump  pit,  walls, 
conduit,  revetment  of  slopes,  etc,  and  will 
require  certain  supplies  and  services  In  per- 
forming the  same;  and,  whereas,  the  said 
contractor  (the  Romona  OQlltic  Stone  Com- 
pany) desires  to  furnish  said  construction 
company  in  whole  or  In  part  with  such  sup- 
plies and  services:  Now,  therefore,  tbe  said 
contractor  agrees  to  furnish  and  deliver  f. 
o.  b.  cars  at  Pendleton  Shops  Station  (near 
Cincinnati),  Pennsylvania  Railroad,  all  dress- 
ed Bedford,  Indiana,  ofilltic  limestone  for 
walls,  coping,  and  all  other  stone  «f  tbe 
denied. 
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<inaUty  reqnlred  to  complete  the  contract  en- 
tered into  by  the  Western  Construction  Com- 
pany and  the  city  of  Cincinnati,  as  shown 
on  the  general  and  detail  pl&ns  and  under  the 
specifications  of  this  contract,  numbered  as 
32,  for  the  Western  Pumping  Station.  Blue 
prints  and  specifications  will  be  furnished 
to  the  contractor  In  order  to  properly  get 
out  suitable  sjzes  and  dimension  stone,  all 
In  accordance  with  the  attached  specifica- 
tions of  the  board  of  trustees.  •••(B) 
llie  supplies  and  service  furnished  must  be 
suitable  for  the  purpose,  and  subject  to  the 
inspection  and  acceptance  of  the  chief  en- 
{^ineer  or  other  duly  authorized  agent  of  the 
city  of  Cincinnati,  which  inspection  and  ac- 
ceptance or  rejection  shall  take  place  upon 
delivery  of  the  stone  as  aforesaid.  (C)  The 
contractor  agrees  to  begin  the  dellv«y  of 
the  said  dressed  Bedford  ofilitic  limestone 
on  the  first  day  of  August,  1002,  and  to  de- 
liver regularly  upon  the  completion  of  car 
load  lots,  and  to  complete  the  same  in  full 
on  or  before  the  first  day  of  October,  1902. 
(D)  If  the  contractor  shall  fall  in  any  of 
the  matters  of  delivery,  quality,  rate  or  time 
as  above  specified,  the  construction  company 
shall  have  the  right  to  declare  the  contract 
forfeited,  and  void,  or  to  procure  the  said 
supplies  or  service  from  other  parties,  and 
ito  charge  any  excess  In  the  cost  of  procuring 
the  same  over  the  price  herein  specified  to 
the  contractor,  who  hereby  agrees  to  pay  the 
said  excess.  (E)  Supplies  offered  or  shipped 
under  this  agreement  that  are  not  In  com- 
pliance with  the  conditions  or  specificatlonB 
hereof,  or  that  may  be  rejected  by  the  en- 
gineer or  agents  of  said  city  of  Cincinnati, 
shall  be  used  by  said  construction  company 
as  backing,  and  shall  be  paid  for  at  the  rate 
of  $4.50  per  cubic  yard.  (F)  The  contractor 
shall  use  care  in  properly  loading  the  cut 
stone  on  the  cars  to  avoid  any  breakage. 
Should  any  stones  be  Injured  in  transit,  the 
-contractor  will  stand  the  loss.  Should  the 
construction  company,  by  badly  handling, 
cause  a  stone  to  be  injured,  the  loss  shall  be 
borne  by  the  construction  company;  the  in- 
tention being  that  the  stone  shall  be  delivered 
to  the  construction  company  ready  to  set  In 
compliance  with  the  plans  and  specifications 
for  doing  the  work,  as  contracted.  (C)  Said 
supplies  are  to  be  shipped  via  cars  and  de- 
livered at  Pendleton  Shops  Station,  Ohio. 
<H)  In  consideration  of  the  faithful  perform- 
ance of  the  covenants  and  agreements  of  the 
contractor,  the  construction  company  agrees 
to  pay  the  Bomona  OOlltlc  Stone  Company 
therefor  in  the  following  manner,  to  wit: 
For  all  said  Bedford  oOIitlc  limestone  suita- 
ble and  acceptable  for  the  purpose  used,  in- 
cluding face  stone,  coping,  etc.,  as  required, 
of  the  kind  known  as  'Buff  Color,'  so  deliver- 
ed in  any  calendar  month,  and  Invoiced  by 
the  fifth  of  the  next  succeeding  month,  pay- 
ment shall  be  made  between  the  fifteenth  and 
twenty-fifth  days  of  said  succeedhig  month, 
at  the  rate  of  $8.50  per  cubic  yard,  measure- 


ments to  determine  a  cubic  yard  being  based 
upon  the  bottom  beds  of  stones  dressed  or 
minimum  quarry  or  square  measure,  all  f.  o. 
b.  Pendleton  Shops  Station,  Ohio.  Minimum 
sizes  shall  be  shipped,  but  should  any  excess 
be  received,  said  excess  shall  be  considered 
as  backing,  and  compensation  allowed  on  the 
basis  of  concrete  backing,  $4.50.  The  thick- 
ness of  courses  shall  conform  to  sizes  men- 
tioned on  last  page  of  the  agreement  The 
construction  company  will  pay  freight  char- 
ges upon  the  stone  and  charge  the  same  to 
the  contractor,  who  will  allow  said  payments 
on  his  account,  by  a  credit.  Twenty  per 
cent,  of  all  amounts  due  the  contractor  under 
this  agreement  shall  be  retained  by  the  con- 
struction company  until  the  completion  of  the 
contract  and  the  acceptance  by  the  chief 
engineer  of  the  stone,  when  the  amount  so 
retained  will  become  Immediately  due,  and 
shall  be  paid  by  cash.  Strikes  and  Inability 
to  secure  cars  or  other  causes  beyond  the 
control  of  the  contractor,  causing  a  delay, 
would  be  causes  for  an  extension  In  fulfilling 
the  order.  Any  stone  which  might  be  broken 
or  unfit  for  face  stone  and  can  be  used  as 
backing,  shall  be  so  used,  permission  of  the 
chief  engineer  having  been  heretofore  ob- 
tained. (I)  It  Is  mutually  agreed  that  there 
are  no  oral  reservations  or  modifications  be- 
tween the  parties,  affecting  the  conditions 
hereof;  that  no  subsequent  changes  or  al- 
terations of  these  terms  shall.be  binding  un- 
less agreed  to  in  writing  over  the  signatures 
of  both  parties  hereto." 

Under  this  contract  the  stone  company 
shipped  to  the  place  of  delivery  at  Pendleton 
Shops  Station  44  car  loads  of  stone.  The 
construction  company  took  the  stone  from 
the  cars  and  hauled  them  on  wagons  from 
Pendleton  Shops  Station  to  ithe  site  of  the 
work,  a  distance  of  from  three-quarters  to 
a  mile  away,  and  stacked  them  up  ready  for 
use  when  required.  But  three  car  loads  of 
the  stone  were  Inspected  by  the  city  engineer 
on  board  the  cars  at  the  place  of  delivery  at 
Pendleton  Shops  Station.  A  part  of  the 
stone  on  the  first  car  was  rejected  and  a 
part  of  It  accepted.  The  second  and  third 
car  loads  were  rejected  at  the  time  by  the 
city  engineer,  but  afterwards  some  of  the 
stone  were  accepted  and  used  In  the  work. 
All  of  the  stones  were,  before  being  used, 
Inspected  by  the  city  engineer  at,  the  site  of 
the  work,  and  all  of  them  were  rejected 
except  about  86  cubic  yards  of  the  stone, 
which  was  accepted  and  used  In  the  face 
walls  of  the  work  that  was  referred  to  in 
the  contract  between  the  parties.  The  resi- 
due of  the  stone  were  used  as  backing.  It 
does  not  appear  from  the  evidence  whether 
or  not  the  city's  Inspecting  engineers,  who 
were  agreed  upon  In  the  contract  between 
the  appellant  and  the  appellee  as  being  the 
persons  who  were  to  Inspect  and  accept  the 
stone  contracted  for  at  the  place  of  delivery 
at  Pendleton  Shops  Station,  were  ever  In- 
formed of  what  was  required  or  expected  of 
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tbem  by  tbe  terms  of  the  contract  between 
the  appellant  and  the  appellee.  They  de- 
clined at  all  events  to  inspect  and  accept  or 
reject  the  stone  at  the  place  of  delivery,  and 
would  only  consent  to  inspect  and  pass  up- 
on the  quality  of  tbe  stone  as  complying 
with  tbe  contract,  or  otherwise,  at  tbe  site 
where  the  stone  was  to  be  used,  and  at  the 
time  when  tbe  stone  was  ready  to  be  used 
in  the  work.  No  notice  was  given  by  the  ap- 
pellant to  the  appellee  that  the  stone  was  not 
being  Inspected  and  accepted  or  rejected  by 
said  city  engineer  on  delivery,  as  required  by 
the  contract;  and  the  appellee  had  no  knowl- 
edge that  such  inspection  was  not  being  had 
until  the  24th  day  of  September,  and  after 
about  half  the  stone  had  been  shipped,  when 
he  was  informed  by  the  city  engineer  that  no 
such  inspection  had  been  had,  and  that  no 
such  inspection  would  be  had,  and  that  tbe 
stone  shipped  would  be  Inspected  by  them 
only  at  the  site  of  the  work.  Appellee  at 
all  times  insisted  that  the  terms  of  tbe  con- 
tract with  reference  to  the  Inspection  and 
acceptance  or  rejection  of  the  stone  at  the 
place  of  delivery  be  complied  with,  and  It 
never  at  any  time  consented  to  the  removal 
of  the  stone  from  the  cars  or  from  the  place 
of  delivery  without  such  inspection  and  ac- 
ceptance having  first  been  made;  but,  with 
tbe  knowledge  that  the  Inspection  was  not 
being  so  made,  the  appeUee  appealed  from 
tbe  Judgment  of  tbe  chief  engineer  In  refer- 
ence to  tbe  quality  of  the  stone  furnished  as 
being  In  compliance  with  tbe  contract  to  the 
Board  of  Trustees  of  tbe  dty,  and  its  appeal 
was  not  sustained  by  them.  Tbe  appellee 
furnished  to  the  appellant  with  each  car 
load  of  stone  shipped  an  invoice  of  tbe  stone, 
showing  the  amount  of  the  stone  claimed  by 
appeUee  as  being  in  compliance  with  tbe  con- 
tract for  face  stone,  and  the  amoimt  that 
would  be  covered  by  their  contract  with  ref- 
erence to  backing;  that  the  api>ellee  contin- 
ued to  ship  stone  after  the  24th  day  of  Sep- 
tember with  tbe  knowledge  that  It  would  not 
be  Inspected  and  accepted  by  the  city  en- 
gineer, or  those  representing  the  city,  at  tbe 
ftlace  of  delivery,  as  provided  In  tbe  contract 
between  appellant  and  appellee,  up  until  the 

day  of ;  that  on  November  1st 

appellee  demanded  of  the  appellant  paym^it 
for  stone  shipped  up  to  the  1st  day  of  Octo- 
ber, and  g^ve  notice  that,  unless  payment 
was  made  wltUn  five  days,  the  contract 
would  be  treated  as  abandoned  by  the  ap- 
pellee; and  that  thereafter  no  further  stone 
was  shipped  by  the  appellee  to  the  appellant 
under  said  contract.  It  is  not  disclosed  by 
the  evidence  whether  or  not,  If  all  of  the 
stone  received  by  the  appellant  from  the 
appellee  and  transported  to  the  site  of  the 
work,  without  Inspection  on  board  tbe  cars 
at  the  place  of  delivery,  bad  been  used  by 
tbe  appellant  in  the  work,  it  would  have 
been  sufficient  to  have  completed  tbe  work 
as  the  contract  contemplated.  It  does  ap- 
pear that  on  account  of  tbe  refusal  of  tbe 


city  engineer  to  accept  tbe  stone  furnished 
by  the  appellee  to  appellant  the  appellant 
was  compelled  to  go  into  the  market  and 
purchase  stone  at  a  greatly  increased  price 
to  complete  the  work  so  far  as  It  was  com- 
pleted, and  that  the  appellant  was  compelled 
to  expend  J( In  recuttlng  stone  furnish- 
ed by  the  appellee  in  order  to  make  them  fill 
tbe  terms  of  the  contract 

The  cause  was  tried  by  tbe  court  without 
a  Jury,  a  finding  resulting  In  favor  of  the 
appellee,  and  Judgment  for  the  full  contract 
price  of  the  stone.  A  motion  for  a  new  trial 
was  made  by  the  appellant,  overruled  by  the 
court,  and  exception  and  this  ruling  of  tbe 
court  assigned  as  error. 

The  decision  of  the  appeal  In  this  case  de- 
pends upon  the  construction  to  be  given  to 
tbe  contract  between  the  parties.  Appellant 
contends  that  a  proper  construction  of  tbe 
contract  requires  it  to  pay  appellee  the  full 
contract  price  of  $8.50  per  cubic  yard  for 
only  such  stone  furnished  by  appellee  as  was 
accepted  by  tbe  dly's  inspecting  engineer 
for  use  In  the  face  walls  and  arches  of  the 
pump  pit,  amoimtlng  to  something  over  06 
cubic  yards,  and  to  pay  the  minimum  price  of 
$4.60  per  cubic  yard  for  tbe  balance  of  the 
stone  shipped  by  appellee  to  appellant,  and 
which  was  used  as  "backing"  for  the  wall; 
that  appellee  Is  answerable  to  appellant  for 
a  breach  of  the  contract  In  fsiling  to  supply 
appellant  with  sufficient  stone  to  complete  its 
contract  with  tbe  city ;  and  that  the  measure 
of  damages  Is  tbe  ditterence  between  the  con- 
tract price  of  tbe  stone  and  tbe  price  appel- 
lant was  compelled  to  pay  la  tbe  open  market 
for  the  same. 

It  Is  insisted  in  argument  that  the  contract 
between  the  city  and  tbe  appellant  in  its  en- 
tirety is  to  be  read  into  the  contract  between 
appellant  and  appellee.  It  is  insisted,  on  the 
other  hand,  by  appellee,  that  tbe  removal  by 
appellant  of  the  stone  from  tbe  cars  at  tbe 
place  of  delivery  to  tbe  site  of  tbe  work, 
without  Inspection  or  acceptance  or  rejection 
by  tbe  city's  Inspecting  engineer,  and  without 
tbe  consent  of  the  appellee,  was  a  waiver  of 
such  Inspection,  and  an  acceptance  of  the 
stone  by  appellant,  and  conclusively  bound 
the  appellant  to  pay  for  tbe  stone  as  in- 
voiced to  It  by  tbe  appellee  at  tbe  time  of 
shipment.  The  contract  between  the  city  of 
Cincinnati  and  appellant  most  clearly  and  ex- 
plicitly ccmferred  the  right  upon  the  dty  to 
reject  at  any  time,  even  after  the  stone  was 
In  tbe  wall,  any  stone  which  its  inspecting 
engineer  should  condemn.  Tbe  express  terms 
of  the  contract  between  the  appellant  and  ap- 
pellee as  clearly  and  explicitly  provides  that 
the  inspection  and  acceptance  or  rejection 
of  the  stone  shall  take  place  upon  delivery 
of  the  stone  as  aforesaid,  which  "aforesaid" 
was  f.  o.  b.  the  cars  at  Pendleton  Shops  Sta- 
tion. Clause  H  of  the  contract  between  ap- 
pellant and  the  appellee,  Imposing  the  obli- 
gation on  ai^ellant  to  pay  for  tbe  stone  fur- 
nished,' provides  that  "appellant  shall  pay  ap- 
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pellee  for  all  said  Bedford  oSlltlc  limestone 
suitable  and  acceptable  for  the  purpose  used, 
^.50  per  cubic  yard."  In  the  same  clause 
is  the  further  provision  that  "twenty  per  cent, 
of  all  amounts  due  the  contractor  under  this 
agreement  shall  be  retained  by  the  construc- 
tion company  until  the  completion  of  the 
work  and  the  acceptance  by  the  chief  eia- 
glneer  of  the  stone."  Clause  B  of  the  con- 
tract between  appellant  and  appellee  provides 
that  "supplies  [meaning  stone]  shipped  under 
the  agreement  that  are  not  in  compliance 
with  the  conditions,  or  that  may  be  rejected, 
are  to  be  used  by  the  construction  company  at 
a  price  of  $4.60  per  cubic  yard."  In  clause 
F  it  Is  provided  that  "the  contractor  shall 
stand  the  loss  from  injury  In  transit,"  the 
construction  company  to  stand  breakage  by 
handling  the  stone  by  them.  Clause  H  also 
provides,  with  reference  to  the  payment  for 
the  stone,  that  the  construction  company  shall 
pay  for  all  stone  suitable  and  acceptable  de- 
livered In  any  calendar  month  and  invoiced 
by  the  5th  of  the  next  succeeding  month, 
which  paymfflit  Shall  be  made  between  the 
loth  and  25th  days  of  said  succeeding  month. 
We  quite  agree  with  the  learned  counsel  for 
appellant  that  In  construing  the  contract  be- 
tween the  parties  the  contract  entered  into 
between  the  city  of  Cincinnati  and  the  appel- 
lant  must  be  read  into  the  contract  between 
appellant  and  the  appellee,  so  far  as  the  pro- 
visions of  the  same  will  apply  and  are  con- 
sistent with  the  express  contract  signed  by 
the  parties.  But  we  hold  that,  where  the 
terms  of  the  two  contracts  are  Inconsistent, 
the  contract  the  parties  have  made  between 
themselves  must  govern.  In  this  case  there 
is  an  inconsistency  between  the  terms  of  the 
contract  between  the  parties  hereto  and  the 
terms  of  the  contract  between  appellant  and 
the  city  as  to  the  time  when,  and  the  place 
where,  inspection  and  acceptance  or  rejection 
of  the  stone  should  take  place.  The  contract 
between  the  parties  expressly  requires  that 
the  inspection  and  acceptance  or  rejection  of 
the  stone  shall  take  place  at  the  time  and 
place  of  delivery,  to  wit,  on  board  the  cars 
at  Faidleton  Shops  Station,  on  delivery.  The 
contract  between  the  city  and  the  appellant 
admits  of  the  inspection  and  acceptance  or 
rejection  of  the  stone  at  any  time  or  place, 
even  after  the  stone  have  be«i  put  in  the 
wall. 

But  it  Is  insisted  by  appellant,  as  to  subse- 
quent clauses  in  the  contract  between  the 
parties,  to  the  effect  that  the  appellant  is  to 
pay  the  contract  price  of  $8.60  for  such  stone 
only  as  is  acceptable  for  the  purpose  used, 
and  that  the  term  "acceptable,"  as  used  In 
this  clause  of  the  contract,  means  acceptable 
to  the  inspecting  engineer  of  the  city,  and 
the  clause  of  the  contract  providing  that  the 
construction  company  shall  retain  20  per  coit. 
of  the  amount  due  the  contractor  under  the 
agreement  until  the  completion  of  the  con- 
tract and  the  acceptance  by  the  chief  engineer 
of  the  stone,  that  these  provisions  contained 


in  the  contract  must  be  construed  along  with 
the  clause  with  reference  to  the  time  and 
place  of  Inspection,  and  that,  so  construing 
the  contract.  It  must  be  held  to  mean  that 
the  construction  company  binds  itself  to  pay 
the  contract  price  for  such  stone  only  as  shall 
be  acceptable  to  the  inspecting  engineer  of 
the  company  whenever  and  wherever  the  In- 
spection shall  be  made.  We  cannot  agree  to 
this  contention.  The  expressions  contained 
in  this  clause  of  the  contract  regarding  the 
payment  for  the  stone,  and  regarding  the 
withholding  of  the  20  per  cent,  until  the  stone 
shall  have  been  accepted  by  the  chief  en- 
gineer, are  not  inconsistent  with  the  clause  of 
the  contract  providing  for  the  inspection  at 
the  time  and  place  of  delivery.  Every  ex- 
pression contained  in  the  contract  must  be 
given  a  meaning.  If  that  can  be  done,  con- 
sistent with  every  other  part  of  the  contract. 
It  is  to  be  presumed  that  the  parties  meant 
something  be  every  word  expressed  in  the 
writing,  and  there  Is  no  inherent  inconsist- 
ency between  these  provisions  of  the  con- 
tract The  acceptance  by  the  chief  engineer 
referred  to  in  clause  H  must  be  construed  as 
meaning  the  acceptance  made  at  the  time 
and  place  provided  for  In  the  contract,  and 
not  elsewhere.  We  hold  that  the  parties  are 
conclusively  bound  by  the  terms  of  their  con- 
tract, and  that  the  provisions  of  the  contract 
between  appellant  and  appellee  that  the  stone 
should  be  Inspected,  and  accepted  or  rejected 
on  delivery,  governs  their  rights,  and  not  the 
provisions  of  the  contract  between  appellant 
and  the  city  of  Cincinnati  in  reference  to 
the  Inspection  and  acceptance  of  the  stone. 

It  Is  Insisted  by  appellant  that  the  appel- 
lee never  Intended  to  comply  with  the  eon- 
tract  on  its  part;  that  it  knew,  when  it  ship- 
ped the  stone  from  the  quarry,  that  they  would 
not  be  accepted  by  the  city  engineer,  and  that, 
knowing  this  fact,  the  appellee  shipped  the 
stone  In  such  condition  that  they  could  not 
be  properly  Inspected  at  the  place  of  de- 
livery ;  and  that  the  city's  inspecting  engineer 
refused  to  make  such  insx>ection  any  place 
except  at  the  site  of  the  work,  and  that  it 
was  therefore  necessary  for  the  appellant  to 
remove  the  stone  to  the  place  where  it  could 
be  inspected.  In  ordinary  contracts  for  the 
sale  of  goods  to  be  shipped  by  the  seller  to 
the  buyer,  It  is  the  duty  of  the  buyer  to  in- 
spect and  accept  or  reject  the  goods  sent  him 
In  a  reasonable  time,  and  for  the  purpose  of 
inspection  he  has  the  right  to  receive  the 
goods  and  do  whatever  is  necessary  to  make 
a  proper  Inspection,  and  such  acts  will  not 
constitute  an  acceptance  of  the  goods  on  his 
part,  and  if,  on  inspection,  they  turn  out  to 
be  defective,  the  buyer  has  the  right  to  reject 
them.  But  the  parties  can  make  whatever 
contract  they  please  regarding  the  Inspection 
and  acceptance  of  goods  sold,  and,  when 
made,  their  contract  will  govern.  They  can 
make  a  contract  that  imposes  the  duty  of  in- 
specting and  determining  whether  or  not  the 
goods  fill  the  conditions  of  the  contract  upon 
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some  one  else  otber  than  the  buyer ;  and  tbla 
these  parties  did.  By  their  agreement  they 
Imposed  the  dnty  of  Inspecting  and  accept- 
ing or  rejecting  the  stone  upon  the  city's  In- 
specting engineer.  They  made  him  the  jndge 
of  whether  or  not  the  stone  filled  the  condi- 
tions of  the  contract;  and  by  his  Judgment 
and  decision  both  parties  to  the  contract  were 
bound.  He  was  in  a  sense  the  agent  of  both 
parties,  and  yet  he  was  under  the  control  of 
neither.  Neither  the  appellee  nor  the  appel- 
lant had  power  or  authority  to  compel  the 
Inspecting  engineer  to  perform  the  office  their 
contract  Imposed  upon  him.  If  he  refused  to 
inspect  the  stone,  there  was  no  way  In  which 
the  appellant  could  compel  him  to  act,  and 
no  way  In  which  the  appellee  could  compel 
him  to  act,  and  his  refusal  to  serve  them  for 
the  purposes  contemplated  by  their  contract 
could  not  be  attributed  as  a  default  either  to 
the  appellant  or  the  appellee.  The  result 
in  that  case  would  be  that  the  provision  of 
the  contract  regarding  InBpection  on  board  the 
cars  at  Pendleton  Shops  Station  would  be- 
come Impossible  of  performance ;  and.  If  the 
act  that  was  required  to  be  performed  by  such 
third  person,  and  which  neither  of  the  par- 
ties could  compel  htm  to  perform,  was  of  the 
essence  of  the  contract,  and  both  parties  to 
the  contract  refused  to  waive  Its  perform- 
ance, the  contract  would  necessarily  fall  to 
the  ground  for  the  reason  that  It  became  Im- 
possible of  performance,  and  neither  the  ap- 
pellant nor  the  appellee  wonld  have  any  right 
of  action  against  the  other  on  account  thereof. 
In  this  case  the  appellant  had  the  unques- 
tioned right  under  the  contract  to  require  the 
acceptance  of  this  stone  by  the  city's  inspect- 
ing engineer  before  It  could  be  required  to 
accept  the  same  from  the  appellee  as  a  compli- 
ance with  the  terms  and  conditions  of  the 
contract.  Upon  the  refusal  of  the  inspecting 
engineer  to  act  In  the  matter,  it  had  the  un- 
doubted right  to  refuse  to  false  the  stone  from 
the  car.  It  Is  equally  clear,  we  think,  that 
the  appellee  had  the  right  to  require  that  the 
stone  should  be  so  Inspected  and  accepted 
before  being  removed  from  the  car.  But  In 
that  case  the  stone  continued  to  be  the  prop- 
erty of  the  appellee,  and  upon  such  state  of 
facts  we  think  that  it-  was  the  duty  of  the 
appellant  to  refuse  to  accept  the  stone,  and 
to  at  once  notify  the  appellee  that  their  chos- 
en arbiter  whom  their  contract  had  fixed  up- 
on to  Inspect  and  accept  or  reject  the  stone 
refused  to  act  for  them  as  their  contract  con- 
templated, and  then  the  subject  would  stand 
for  the  further  consideration  of  the  parties, 
and  they  could  either  abandon  their  contract 
or  make  such  other  provision  with  reference 
to  Its  Inspection  and  acceptance  as  they  chose. 
This,  however,  appellant  did  not  do.  It  as- 
sumed dominion  over  the  stone  without  notice 
to  the  appellee  of  the  refusal  of  the  engineer 
to  inspect  it  on  board  the  cars  at  the  place  of 
delivery.  It  received  the  stone  from  the  rail- 
road company  and  transported  it  on  wagons 
to  the  site  of  the  work,  a  considerable  dis- 


tance away,  where  It  was  piled  up  and  left 
until  such  time  as  the  city's  engineer  chose 
to  inspect  it  It  is  true  that  the  appellee  sub- 
sequently learned  of  the  refusal  of  the  city's 
Inspecting  engineer  to  Inspect  the  stone  on 
board  the  cars,  and,  with  this  knowledge., 
continued  to  ship  stone  to  appellant;  bat 
it  also  appears  that  at  all  times  appellee  In- 
sisted that  the  stone  should  be  Inspected  as 
the  contract  required,  and  that  at  no  time  did 
It  consent  to  appellant  removing  the  stone 
from  the  car  without  such  Inspection,  and 
that  the  appellant,  with  full  knowledge  of 
this  Insistence  upon  the  part  of  the  appellee, 
continued  to  receive  the  stone  and  to  trans- 
port it  from  the  cars  to  the  site  of  the  woilc 
If,  therefore,  the  inspection  and  acceptance 
or  rejection  of  the  stone  at  the  time  and  place 
of  delivery  were  of  the  essence  of  the  con- 
tract. If  tbey  affect  the  material  rights  of  the 
appellee,  then  it  must  follow  that  the  appel- 
lant has  waived  the  right  to  the  inspectioD 
and  acceptance  of  the  city  engineer,  and  un- 
der the  authorities  it  must  be  held  to  have  ac- 
cepted the  stone  as  complying  with  the  terms 
of  the  contract  If  these  acts  were  not  of 
the  essence  of  the  contract,  then  such  result 
would  not  follow ;  that  Is,  If  It  could  make  no 
difference  to  the  substantial  rights  of  the  ap- 
pellee whether  the  Inspection  was  had  on  de- 
livery or  at  the  works,  or  as  the  stone  went 
Into  the  work,  then  the  appellee  could  not 
complain  of  the  fact  that  the  stone  had  beea 
removed  by  appellant  from  the  cars  and 
transported  to  the  site  of  the  work,  because 
the  contract  contemplated  that  whatever 
might  be  the  result  of  the  Inspection,  the  ap- 
pellant was  bound  to  receive  and  use  all  the 
stone  shipped  It— that  which  was  rejected  aa 
well  as  that  accepted  by  the  city's  Inspecting 
engineer.  The  stone  rejected  was  to  be  used 
by  the  appellant  as  "backing"  and  paid  tar 
at  a  cheaper  price;  but  all  was  to  be  received. 
There  are  three  material  respects  in  which 
we  think  the  rights  of  the  appellee  wonld  be 
affected  by  a  failure  to  inspect  and  accept  or 
reject  the  stone  according  to  the  terms  of  the 
contract.  The  contract  provides  for  the  ship- 
ment of  dressed  stone,  ready  to  be  placed  in 
the  wall.  It  provides  that  for  all  damage 
done  to  the  stone  In  transit  the  appellee  shall 
be  responsible.  For  all  damage  done  to  the 
stone  in  handling  the  same  by  the  appellant 
after  it  has  received  the  stone,  the  appellant 
shall  be  liable.  The  evidence  shows  that 
from  the  character  of  the  stone  it  was  liable 
to  be  chipped  and  damaged  both  In  shipoient 
on  the  cars  and  in  removing  from  the  cats, 
transporting  on  the  wagons,  and  handling  In 
unloading  from  the  wagone  and  stacking  op 
In  the  yards.  It  further  shows  that  damage 
was  done  to  a  great  many  stones  in  this  way. 
Whether  this  damage  would  result  from 
transportation  on  the  cars,  or  whether  It  re- 
sulted from  handling  the  stone  In  unloading 
it  from  the  cars,  transporting  It  in  wagons, 
and  unloading  It  at  the  site  of  the  work,  could 
not  be  determined;    and  Inspection  of  the 
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■tone  on  the  can  u  eontemplated  by  tbe  oon- 
tract  tronld  rcpder  certain  and  fixed  tbe  dam- 
age on  tills  acconnt  that  tbe  appellee  would  be 
responsible  for.  And,  again,  tbe  contract  re- 
quired tbe  payment  to  the  appellee  for  the 
stone  shipped.  Invoiced,  and  accepted  by  the 
appellant  within  a  certain  tlm&  If  the  in- 
spection and  acceptance  of  the  stone  was  de- 
ferred until  it  went  Into  the  work,  then  it 
conld  not  be  determined  how  much  would  be 
due  appellee  when  tbe  time  fixed  by  tbe  con- 
tract for  its  payment  would  arrive.  It  had 
tbe  right  to  insist  that  tbe  stone  should  be 
lnq;>ected  and  accepted  or  rejected  at  the  time 
of  delivery,  so  as  to  fix  certainly  the  amount 
that  woold  be  due  It  from  tbe  construction 
company  on  account  of  the  stone. 

There  was  another  element  In  the  contract 
that  was  Important  to  the  appellee.  It  conld 
not  be  determined  what  quantity  of  stone 
would  be  required  to  comply  with  the  terms 
of  the  contract  until  the  stone  was  Inspected 
and  accepted.  Prompt  inspection  and  notice 
to  the  appellee  of  the  stone  as  it  was  received 
would  enable  the  appellee  to  gauge  tbe  quality 
and  grade  of  stone  shipped,  and  prevent  Its 
sending  an  'unnecessary  amount  of  dressed 
stone,  to  be  used  as  "backing,"  at  tbe  price 
paid  for  much  cheaper  material  It  was  nit- 
falr  to  the  appellee  to  defer  Inspection  until 
It  had  shipped  a  sufficient  quantity  of  dressed 
stone  to  fill  its  contract,  and  then  Inspect  and 
reject  00  per  cent  of  it,  and  use  tbe  stone 
shipped  for  face  work  at  $8.50  per  cubic  yard 
for  conraete  filling  at  $4.60  per  cubic  yard. 
Appellee  was  contracting  to  supply  tbe  dress- 
ed stone  for  the  work,  not  tbe  concrete  "back- 
ing." The  provisions  of  the  contract  In  ref- 
erence to  tbe  use  of  the  rejected  stone  was 
a  mere  Incident,  Intended  to  save  the  appel- 
lee the  costs  of  transportation,  not  a  source 
from  which  profits  were  to  be  expected.  We 
do  not  think  the  action  of  tbe  appellee,  either 
in  an)eaUng  from  the  decision  of  the  chief 
engineer  or  In  shipping  stone  after  it  knew 
that  the  Inspecting  engineer  of  the  city  would 
not  Inspect  It  on  board  tbe  cars,  constituted 
either  an  estoppel  against  It  from  insisting 
npon  tbe  Inspection  as  provided  in  the  con- 
tract or  a  waiver  of  such  Inspection.  It  ship- 
ped the  stone  as  the  contract  provided  It 
should,  and  at  the  same  time  demanded  that 
It  be  Inspected  as  the  contract  provided; 
and  when  that  was  done  it  became  a  ques- 
tion for  the  appellant  to  determine  whether 
or  not  they  would  waive  the  Inspection  and 
acceptance  by  the  engineer  and  take  the  stone^ 
or  whether  they  would  stand  upon  their 
rights  under  the  contract,  and  refuse  to  ac- 
cept the  stone  without  such  Inspection. 

Nor  do  we  see  how  tbe  appellant  can  b* 
entitled  to  anything  under  Its  counterclaim. 
Tbe  burden  rests  upon  tbe  appellant  to  show 
that  there  Is  something  due  It  under  tbe 
counterclaim;  and,  from  aught  that  appears 
In  the  evidence,  the  cut  stone  shipped  by  ap- 
pellee and  received  by  appellant,  If  used  in 
tiM  work,  would  have  been  amply  suifieient  to 


have  completed  the  contract  Tor  this  reason 
appellant  would  not  be  entitled  to  recover. 
Bound  by  bis  acceptance  of  the  stone  it  would 
not  help  his  cause  that  the  city  refused  to 
use  It  By  accepting  the  stone  without  the  In- 
spection and  acceptance  provided  for  In  the 
contract  be  took  tbe  chances  of  the  city  per- 
mitting it  to  be  used  In  the  work.  If  the  ap- 
pellee supplied  stone  In  sufficient  quantities 
to  have  completed  the  work,  that  was  tbe  end 
of  the  contract.  That  they  were  not  used  for 
the  purpose  could  not  be  attributed  to  the  ap- 
pellee. Nor  sx.a  the  appellee  be  held  to  have 
violated  his  contract  In  refusing  to  ship  stone 
when  it  is  conceded  that  it  would  not  be  In- 
siiected  and  accepted  as  the  contract  provided 
it  should  b& 

We  conclude  that  the  receipt  of  the  stone 
by  tbe  appellant  from  the  railroad,  without 
Its  having  been  inspected  or  accepted  or  re- 
jected by  the  city  engineer,  and  his  transport* 
ing  it  to  tbe  site  of  the  work,  taking  It  under 
its  own  dominion,  beyond  the  control  or  do- 
minion of  the  appellee,  thereby  made  the 
stone  its  property,  and  it  is  estopped  from 
asserting  that  the  same  did  not  comply  with 
the  requirements  of  the  contract 
'  Other  questions  are  discussed  by  counsel 
In  their  brief,  but  we  do  not  deem  It  necee- 
sary  to  consider  them. 

Judgment  of  the  court  below  Is  affirmed. 


STUDBBAEERT.FAYIiORetaL  (No.  SJBSL)t 

(Appellate  Oonrt  of  Indiana,.  Division  NOb  1. 
April  2,  1907.) 

1.  Garoeixation  or  iRSTXUiacntTS  —  Conoi- 
TiONS  Pbbcxoxnt— Eestosatioii  of  OoN8ID« 

KBATION. 

Where  a  deed  was  procared  from  grantor, 
who  was  85  years  old,  greatly  debilitated  In  mind 
and  body,  and  incapable  of  comprehending  tbe 
nature  of  a  contract  or  deed,  to  lands  worth 
$12,000,  In  oonaideration  that  grantee  should 
leave  to  her  the  exclusive  possession  of  the 
dwelling  honse  daring  her  life,  tend  her  garden, 
furnish  her  with  necessities  of  life,  procure  a 
suitable  person  to  live  with  and  care  for  her, 
transact  her  basiness,  and  at  her  death  place 
her  name  on  her  brother's  tombstone,  the  gran* 
tee  having  Icnowiedge  of  her  mental  Incanacity, 
a  restoration  of  the  consideration  or  offer  to 
restore  was  nnnecessary  to  a  disaffirmance  of 
the  deed. 

[Bd.  Note.— For  cases  In  point  see  Cent  I>i& 
VOL  8,  Cancelhition  of  Instroments,  S(  SS-SS.] 

2.  Diacns— VAUDrrr— Fbattd. 

Deed  heUt  invalid  as  having  been  obtained 
by  fraud  and  undue  influence. 

[Ed.  Note.— For  canes  io  point  see  Cent  Dig. 
vol.  16,  Deeds.  {{  165-199.] 

S.  Cahokixation  or  Instbuvbrts— Pbocxko* 
iRos  roB  Bmumm  —  Complaint  —  8t;rn« 
oxKnoT.  • 

Grantor  having  been  mentally  incompetent 
at  the  time  she  executed  a  deed  and  85  years 
old,  it  was  not  necessary  to  aver,  in  an  action 
by  her  heiia  to  set  aside  tbe  deed,  that  she  was 
not  subsequently  restored  to  reason,  and  did  not 
rati^  the  deed,  since  It  will  be  presumed  that 
she  remained  of  unsound  mind. 

fEd.  Note. — For  cases  in  point,  see  Cent  Din. 
vol.  8.  Cancellation  of  Instruments,  |  75;  voL 
20.  Evidence.  1  87.) 


'Rehearing  denied.    Be*  S3  N.  B.  747.    Rebearlng   denied. 
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4  'WYnrXSSIS— DISQT7AI.TFI0ATION— Pbxbonai, 
IWTSBBST— HbibS    OP   DECEDENT. 

Bums'  Ann.  St  1901,  §  507,  provides  that, 
in  all  suits  by  or  against  heirs  founded  on  a 
contract  with  the  ancestor  to  obtain  title  t«  or 
possession  of  property  of,  or  in  the  risht  of,  the 
ancestor,  neither  party  shall  be  a  competent 
witness  as  to  any  matters  which  occurred  prior 
to  the  death  of  the  ancestor.  Held,  in  an  ac- 
tion by  the  heirs  of  grantor  to  set  aside  a  deed 
executed  by  her,  that  it  was  competent  for  them 
to  testify  to  facts  and  circumstances  in  the  life 
of  decedent  from  which  they  stated  their  opin- 
ion as  to  her  mental  incapacity; 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼01.  50,  Witnesses.  {  703.] 

5.  BviDENcx  — At  Fobkxb  Tbiai.  —  AniniWT- 

BDLITT. 

Where,  on  the  second  trial  of  an  action,  the 
court  stated  that  it  would  permit  the  stenogra* 
pher  to  read  the  testimony  of  a  deceased  wit- 
ness who  had  testified  on  the  first  trial,  aud  it 
did  not  appear  that  hia  testimony  could  not  be 
procured,  and  it  was  merely  cumulative,  there 
was  no  error  In  refusing  to  permit  a  witness 
to  testify  as  to  what  deceased  witness  had  testi- 
fied on  ^he  first  trial. 

[Ed.  Note. — For  cases  in  ooint  eee  Cent  Dig. 
Tol.  20,  Evidence,  U  241&-^23.] 

6.  CAHOKLI.ATZOK  OF  Ihstbukbhts— Etidknck 
— SurnoMNOT. 

In  an  action  by  bein  to  set  aside  a  deed 
of  their  ancestor,  evidence  held  sufficient  to 
show  a  disaffirmance  before  the  action  was  com- 
menced. 

Appeal  from  Circuit  Court,  Adams  County; 
Richard  K.  Erwin,  Judge. 

Action  by  Thomas  Faylor  and  others 
against  David  D.  Studebaker.  From  a  Judg- 
ment for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

W.  H.  Elcbhom,  Geo.  A.  Matladt,  Jno. 
Bnms,  U.  S.  Lesh,  and  David  E.  Smith,  for 
appellant  Dalley,  Simmons  &  Dalley,  Stur- 
gls  &  Stlne,  and  Mock  &  Sons,  for  appellees. 

HADLEY,  J.  This  was  an  action  bronght 
by  the  aji^ellees,  as  the  heirs  of  Catherine 
Faylor,  deceased,  to  set  aside  a  deed  of  con- 
veyance, executed  by  said  decedent  to  the 
appellant  on  the  1st  day  of  April,  1901,  of 
certain  real  estate  particularly  described  in 
the  complaint,  and  to  quiet  title  thereto  and 
obtain  possession  thereof.  The  complaint  is 
in  four  paragraphs.  The  first  paragraph 
seeks  to  have  the  deed  set  aside  upon  the 
ground  of  the  unsoundness  of  mind  of  the 
grantor.  The  second  paragraph  seeks  to 
have  said  deed  set  aside  upon  the  grounds  of 
unsoundness  of  mind,  and  fraud  and  undue 
influence  on  the  part  of  appellant  The  third 
paragraph  is  an  ordinary  paragraph  of  ap- 
pellees to  quiet  title  to  said  lands.  The 
fourth  paragraph  Is  an  ordinary  paragraph 
In  ejectment  To  each  paragraph  of  com- 
plaint defendant  filed  a  general  demurrer, 
which  was  overruled.  Defendant  answer- 
ed in  general  denial.  Trial  and  verdict  re- 
turned, upon  which  Judgment  was  rendered 
for  appellees.  The  rulings  of  the  court  on 
the  demurrers  and  in  overruling  the  motion 
for  a  sew  trial  are  assigned  as  error. 

The  first  question  to  be  considered  Is  the 
overruling  of  the  demurrec  to  the  first  para- 


graph of  complaint    This  paragraph  aTetre<: 
the  death  of  decedent.  Intestate,  on  July  S. 
1902,  the  heirship  of  appdlees,  the  owner- 
ship of  the  lands  in  controversy  by  tlie  de- 
cedent, on  the  1st  day  of  April,  1901,  and  also 
on  the  day  of  h&r  death,  which  lands.  It  1> 
averred,  were  of  the  value  of  $12,000.    It  i 
also  averred  she  was  at  said  times  the  ownr 
of  a  life  estate  in  a  certain  tract  of  land  cot: 
talnlng  93  acres.    The  complaint  then  contii> 
ues:    "That  on  the  let  day  of  AprU,  1901,  tb 
defendant  David  D.  Studebaker  procured  tb 
said  Catherine  Faylor,  deceased,  to  execui.- 
a  pretended  deed  containing  the  covenant  < 
of  general  warranty  purporting  and  preten<?- 
ing  to  convey  to  him  the  following  describe'' 
real  estate  in  said  cotmty,  to  wit"    Here  fo! 
lows  a  description  of  the  said   lands,  1e 
eluding  the  tract  of  93  acres  in  which  shi- 
had  a  life  estate,  which  life  estate  it  is  aver 
red  he  procured  at  the  same  time  that  be 
procmred   said   deed.      The   complaint   the., 
goes  on:    "And  the  plaintiffs  further  alleg>- 
that  at  the  time  said  Catherine  Faylor,  de- 
ceased, made  the  pretended  deed   in.  qnes- 
tlon,  she  was  about  US  years  old,  and  tha; 
she   was   greatly  enfeebled  and  debilitate*! 
both  in  mind  and  body,  was  blind  and  par- 
alyzed, and  was  In  such  condition  mentally 
that  she  was  of  imsound  mind  and  was  in- 
capable of  comprehending  the  nature  of  n 
contract  or  deed;  that  the  sole  and  only  con- 
sideration for  said  deed  was  that  the  de- 
fendant David  D.  Studebaker  shonid  leavt- 
to  the  said  Catherine  Faylor  the  exdnsive 
possession  and  use  of  the  brick   dwelUng 
house  on  said  premises,  together  with  the 
garden  and  appurtenances  to  said  dwelling, 
during   the  natural   life  of   said  Catherine 
Faylor,  and  said  defendant  was  to  plant  and 
tend  the  first  party's  garden,  furnish  and 
provide    her    with    vegetables,    provisions. 
groceries,  and  household  necessities,  and  pro- 
cure a  suitable  and  satisfactory  person  to 
live  with  and  care  for  said  Catherine  Faylor. 
transact  all  business  affairs  for  her,  and  at 
her  death  carve  her  name  upon  her  deceased 
brother's    (Thomas    Faylor's)   tomb    stcme." 
The  paragraph  of  complaint  then  condudes 
with  averments  of  dlsaflirmance  and  prayer 
for  cancellation  of  the  deed,  and  that  their 
title  be  quieted. 

Counsel  for  appellant  Insist  tiiat  this  para- 
graph of  the  complaint  Is  insufficient,  for  the 
reason  that  no  restoration  or  <^er  to  restore 
Is  made  of  the  consideration  for  the  deed 
in  question.  It  Is  averred  in  the  cmnplaint 
that  the  only  consideration  for  said  deed  was 
that  the  ap];)ellant  should  leave  to  deceased 
the  exclusive  possession  of  the  brick  dwell- 
ing house  on  said  premises  during  her  life, 
should  tend  her  garden,  ftunlsh  her  with 
provisions  and  necessities  of  life,  procure  a 
suitable  ];>erson  to  live  with  and  care  for  het. 
transact  her  business,  and  carve  h&c  name 
on  her  brother's  tombstona  It  is  tme  that 
where  a  person  of  unsound  mind  makes  a 
conveyance  -of  land  before  o8i<x  found,  and 
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where  there  are  no  outward  or  visible  aigns 
of  such  mental  Incapacity,  and  where  an 
actual  and  fair  consideration  la  paid  therefor, 
and  nsed  for  the  benefit  of  the  grantor,  and 
where  the  grantee  of  such  convejance  had 
no  knowledge  of  such  mental  Incapacity,  but 
acted  honestly  and  in  good  faith,  before  an 
annulment  can  be  had,  there  must  be  a 
restoration,  or  an  offer  to  restore  snch  con- 
sideration. Boyer  ▼.  Berryman,  123  Ind. 
451,  24  N.  E.  248;  Fay  t.  Burdltt,  81  Ind.  483, 
42  Am.  Bepb  142.  But  where  the  mental  in- 
capacity is  known  to  the  grantee,  or  Is  at^ 
tended  with  such  outward,  visible  signs  as  to 
put  a  reasonably  prudent  man  npon  inquiry, 
and  where  the  consideration  ia  inadequate, 
and  the  contract  unfair,  then  no  restoration 
or  offer  to  restore  before  disaffirmance  and 
annulment  la  necessary.  Fay  y.  Burditt, 
supra;  Thrash  et  al.  t.  Starbuck,  145  Ind. 
673,  44  N.  B.  643;  Gibson  t.  Soper,  6  Gray 
(Mass.)  279,  66  Am.  Dec.  414;  Halley  v. 
Troester,  72  Mo.  73;  Harding  v.  Handy,  11 
Wheat  (U.  S.)  103,  6  L.  Ed.  429;  Physio- 
Medical  College  T.  Wilkinson,  108  Ind.  314.  9 
N.  E.  167.  Any  other  rule  would  abrogate 
the  efficacy  of  the  protection  sought  to  be 
afforded  the  Incompetents  who  have  always 
been  held  to  be  within  the  guardianship  of 
courts  of  cliancery.  To  say  that  restoration 
should  be  made  in  all  cases  would  be  to  say 
to  the  shrewd  and  unscrupulous  that  they 
might  deal  with  those  whom  they  knew  to 
be  non  comiws  unfairly  and  dishonestly, 
without  hazard;  since  they  would  have  the 
assurance  that,  if  the  court  compelled  them 
to  return  the  fruits  of  their  unconscionable 
bargain,  it  would  at  the  same  time  compel 
a  restoration  of  what  they  had  given  there- 
for, however  meager  or  Inadequate  It  might 
be.  Thrash  et  aL  v.  Starbuck  et  al..  supra; 
Gibson  V.  Soper,  supra.  The  rule,  as  aimv* 
stated,  that  restoration  Is  unnecessary,  is 
especially  true  where  the  consideration  Is 
future  care  and  support  In  such  a  case,  it 
has  been  expressly  held  that  no  offer  of 
restoration  Is  necessary.  Yount  v.  Yount 
144  Ind.  133,  43  N.  E.  136.  In  fact  "ome 
well-considered  cases  go  so  far  as  to  say 
that,  when  one  deals  with  a  non  compos, 
be  does  so  at  his  peril;  and  In  no  case  is  an 
offer  of  restoration  necessary.  Lincoln  v. 
Buckmaster,  32  Vt  652;  Gibson  v.  Soper, 
supra.  But  the  rule  In  this  state  Is  not  so 
broad,  and  is  as  above  stated.  In  the  case 
last  cited,  the  court  used  the  following  vigor- 
ous language:  "Upon  the  first  Impression, 
it  may  seem  equitable  that  such  restoration 
should  be  made,  before  the  insane  or  infant 
grantor  should  recover  bis  estate;  but  it  is 
an  impression  which  a  little  reflection  re- 
moves. The  law  makes  this  very  incapacity 
of  parties  their  shield.  In  their  weakness 
they  find  protection.  It  will  not  suffer  those 
of  mature  age  and  sound  mind  to  profit  by 
that  weakness.  It  binds  the  strong,  while  it 
protects  the  weak.  It  holds  the  adult  to  the 
bargain  which  the  infant  may  avoid;  the 
lane  to  the  obligation  from  which  the  In- 


sane may  be  loosed.  It  does  not  mean  to 
put  them  on  an  equality.  On  the  other  band, 
it  intends  that  he  who  deals  with  infant  or 
insane  persons  shall  do  it  at  bis  peril.  Nor 
is  there,  practically,  any  hardship  in  this, 
for  men  of  sound  minds  seldom  unwittingly 
enter  into  contracts  with  Infants  or  Insane 
persons."  This  language  is  applicable  In  Its 
full  force  to  the  rule  as  laid  down  In  this 
state  where  dealings  are  had  with  incompe- 
tents with  knowledge  of  their  Incapacity. 

The  complaint  avers  that  deceased  "was 
85  years  old,  and  that  she  was  greatly  debili- 
tated both- In  mind  and  body,  was  blind  and 
paralyzed,  and  was  in  such  condition  mental- 
ly that  she  was  of  unsound  mind  and  was 
incapable  of  comprehending  the  nature  of  a 
contract  or  deed."  Averments  of  facts  that 
fairly  and  reasonably  Impute  knowledge  of  a 
condition  are  as  efficient  in  a  pleading  of  this 
character  as  the  naked  averment  of  the  ulti- 
mate fact  that  the  party  had  knowledge  of 
such  condition.  It  Is  inconceivable  that  ap- 
pellant entered  into  a  contract  to  care  for  de- 
ceased during  ber  life,  furnish  her  medical 
attendance,  and  fully  administer  to  ber 
wants,  without  seeing  or  conversing  with 
her;  and  it  is  Just  as  inconceivable  that  he 
could  have  seen  and  conversed  with  this 
woman  85  years  old,  blind,  paralyzed,  debili- 
tated in  mind  and  body,  and  mentally  un- 
sound, and  procured  from  her  a  deed  to 
lands  worth  $12,000,  for,  in  reality,  no  con- 
sideration whatever,  without  knowledge  of 
her  mental  incapacity,  or  at  least  observing 
snch  signs  and  symptoms  of  mental  dis- 
qualification as  would  put  a  reasonably  pru- 
dent man  upon  inquiry.  Under  these  facts, 
tlius  averred  In  the  first  paragraph  of  the 
complaint  knowledge  is  imputed,  and  no  of- 
fer to  restore  is  necessary.  This  paragraph 
stated  a  good  cause  of  action,  and  there  was 
no  error  in  overruling  the  demurrer  thereto. 

The  ruling  of  the  court  on  the  demurrer  to 
the  second  paragraph  of  complaint  is  also 
objected  to  with  much  earnestness.  This 
paragraph,  aftw  averring  the  heirship  of  ap- 
pellees, the  death  of  Catherine  Faylor,  In- 
testate, on  the  8th  day  of  July,  1902,  and  her 
ownership  in  the  lands  in  controversy  on  the 
Ist  day  of  April,  1001,  avers  that,  on  said 
1st  day  of  April,  said  Catherine  Faylor  ex- 
ecuted a  pretended  deed  purporting  to  con- 
vey the  first-described  tract  of  land,  together 
with  her  life  estate  In  the  93  acres,  to  said 
defendant  It  is  also  averred  that  the  real 
estate  first  described  was  of  the  value  of 
$12,000.  The  complaint  then  continues: 
"And  the  plaintiffs  further  allege  that  at 
the  time  said  Catherine  Faylor  made  the 
pretended  deed  in  controversy,  she  was  about 
85  years  old,  blind  and  paralyzed,  and  was 
greatly  enfeebled  and  debilitated  both  in 
mind  and  body,  so  much  so  that  she  was  of 
unsound  mind,  and  was  incapable  of  com- 
prehending the  nature  of  a  contract  or  deed; 
that  the  mental  condition  of  said  Catherine 
Faylor  was  well  known  to  the  defendant  Da- 
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Tld  D.  Studebakw,  at  tbe  time  he  procured 
the  pretended  execution  of  said  deed  and  the 
possession  of  said  real  estate,  and,  knowing 
said  facts,  the  defendant  David  D.  Stude- 
baker,  for  the  fraudulent  purpose  of  procur- 
ing the  conveyance  and  the  possession  of 
said  real  estate,  and  of  cheating,  wronging, 
and  defrauding  the  said  Catherine  Faylor  out 
of  the  same,  fraudulently  pretended  and  rep- 
resented to  said  Catherine  Faylor  that  he 
was  her  friend,  and  truly  sympathized  with 
her  in  her  loneliness  and  helplessness,  that 
hor  relatives  were  a  worthless,  broken-up,  set 
and  cared  nothing  for  her,  that  her  nephew 
Peter  Faylor  was  then  engaged  In  an  effort 
to  send  her  to  the  poorhouse,  that  her  niece 
Blizabeth  Stout,  who  had  waited  upon  and 
cared  for  the  old  lady  for  a  number  of  years 
prior  to  the  time  of  said  transfer,  cared 
nothing  for  hesr,  and  was  also  engaged  in  an 
effort  to  send  her  to  the  poorhouse,  and  that 
both  Peter  Faylor  and  Elizabeth  Stout,  who 
bad  been  actively  concerned  In  looking  after 
her  interest,  made  him  and  her  trouble  every 
time  they  came  upon  the  premises,  and  he 
was  going  to  order  them  off;  that,  in  addi- 
tion thereto,  he  made  the  sAid  Catherine  Fay- 
lor great  protestations  of  love  and  affection 
for  her;  that  by  reason  of  her  unsoundness 
of  mind,  and  of  said  false  and  fraudulent 
representations  so  made  by  the  said  David 
D.  Studebaker  to  the  said  Catherine  Faylor, 
which  she  believed  to  be  true,  and  which  she 
relied  upon,  he  procured  her  thereby  to  con- 
vey to  him  said  land  for  the  pretended  con- 
sideration of  permitting  her  to  live  in  her 
own  dwelling  house,  have  tlie  nse  of  the 
garden,  which  he  was  to  tend  for  her,  famish 
such  garden  vegetables  as  she  might  need, 
and  that  he  would  do  her  chores  and  fur- 
nish her  a  person  to  live  with  and  care  for 
her,  and  tha^  he  would  carve  her  name  up- 
on her  deceased  brother's  (Thomas  Faylor"  s) 
tombstone."  Then  follow  averments  of  dis- 
affirmance, and  that  appellant  has  had  pos- 
session and  received  the  rents,  amounting  to 
$900  per  year,  of  said  premises  since  the 
execution  of  said  pretended  deed,  prayer  for 
cancellation,  and  ail  other  proper  relief. 
Tliat  this  paragraph  Is  sufficient  to  with- 
stand a  demurrer,,  upon  the  theory  that  it 
seeks  to  set  aside  a  conveyance  on  account 
of  the  mental  incapacity  of  the  grantor,  is 
scarcely  denied  by  appellant;  but  It  Is  con- 
tended that  It  should  be  considered  upon  the 
theory  that  it  seeks  to  set  aside  a  convey- 
ance by  deed  upon  the  ground  of  fraud,  since 
this  was  the  theory  adopted  on  the  trial  by 
the  parties  and  the  court.  Assuming,  with- 
out deciding,  that  this  is  the  theory,  upon 
which  it  should  be  considered,  we  are  of  tbe 
opinion,  and  so  hold,  that  it  states  sufficient 
facts  to  warrant  a  court  of  equity  in  the 
exercise  of  Its  strong  arm  in  annulling  the 
deed  thus  procured  on  the  ground  of  fraud. 
It  must  be  borne  in  mind  that  we  are 
dealing  with  the  cause  of  a  woman  85  years 
old,  blind  and  jparalyzed,  and  debilitated  in 


mind  and  body— e  class  thttt  has  ever  been 
the  object  of  the  watchful  care  and  tenda 
solicitude  of  courts  of  diancery — and,  from 
the  earliest  days  of  equity'  jurl^rudence, 
all  persons  have  been  repeatedly,  consistent- 
ly, and  emphatically  warned  that  they  must 
deal  with  the  aged  and  infirm  in  openness 
and  with  absolute  honesty  and  fairness.  In 
Cooley  on  Torts  (2d  Ed.)  on  page  603,  tbe 
learned  author  says:  "While  the  contracts  of 
persons  not  Idiotic  and  not  mentally  diseased 
are  not  void  because  of  weakness  of  under- 
standing, yet,  when  one  undertakes  to  deal 
with  such  a  person,  he  is  very  justly  held 
to  be  under  more  than  the  usual  obligation 
to  abstain  from  deception.  What  might  not 
be  deception,  If  practiced  on  a  person  of  av- 
erage intellect,  may  be  fraud  In  sucb  a  case, 
because  it  is  calculated  to  accomplish  a 
fraudulent  purpose.  It  has  been  said  of 
gifts  by  such  p^sons  that:  'When  a  gift  Is 
disproportionate  to  the  means  of  the  giva, 
and  the  giver  is  a  person  of  weak  mind,  of 
easy  temper,  yielding  disposition,  liable  to  be 
Imposed  upon,  the  court  will  look  niKm  such 
a  gift  with  a  jealous  eye,  and  strictly  exam- 
ine the  conduct  and  behavior  of  the  person  in 
whose  favor  it  Is  made;  and  if  It  can  dis- 
cover that  any  acfts  or  stratagems  or  any  un- 
due means  have  been  used  to  procnre  sncb 
gift,  if  It  can  see  the  least  speck  of  imposi- 
tion, or  that  the  donor  Is  In  such  a  situation 
In  respect  to  the  donee  as  may  naturally 
give  him  an  undue  influence  over  him — In  a 
word,  If  there  be  the  least  scintilla  of  fraud 
—a  court  of  equity  will  Interpose.' " 

What  constitutes  fraud  in  a  given  case  Is 
almost  impossible  of  definitioa  It  is  not  a 
thing  susceptible  of  oiiular  observation  or 
physical  demonstration.  In  averments  nec- 
essary to  show  fraud  in  transactions  between 
parties  equally  armed  and  equipped  for  the 
contest,  much  more  is  required  than  in  trans- 
actions between  parties  grossly  dlspropor- 
tioned,  for  any  cause,  in  their  ability  to  pro- 
tect tiiemselves  or  their  property.  Under 
the  latter  circumstances.  It  becomes  the  duty 
of  the  strong  to  guard  and  protect  the  weak, 
not  to  circumvent  or  defraud  htm.  Absolute 
fairness  of  contract  and  honesty  of  conduct 
Is  required  of  the  stronger  party;  and  aver- 
ments that  show  that  this  rule  of  action,  un- 
der such  circumstances,  was  not  followed,  is 
sufficient  to  state  a  cause  of  action  and  in- 
voke the  aid  of  the  courts.  And  this  may 
be  shown  by  intrinsic  evidence  of  nnfaimtss 
in  the  transaction  Itself.  Ashmead  et  al. 
V.  Reynolds  et  al.,  134  Ind.  139,  33  N.  E. 
763,  39  Am.  St  Rep.  238;  McCormlek  v.  Ma- 
lin  et  al.,  5  Blackf.  509;  Marshall  et  al.  v. 
Billlngsly  et  al.,  7  Ind.  250;  Harding  v. 
Wheaton,  2  Mason  (17.  S.)  378,  Fed.  Cas.  No. 
6,051;  McLean,  Adm'r,  v.  Equitable,  etc.,  Co, 
100  Ind.  127,  50  ,Vm.  Rep.  779;  ScoviU  v. 
Barney,  4  Or.  288;  Allore  v.  Jewell,  94  U. 
S.  506,  24  L.  Ed.  26D;  Ikerd  v.  Beavers.  108 
Ind.  488,  7  N.  E.  326;  Tount  v.  Xount,  su- 
pra.   In  the  case  last  cited,  the  court  say.  on 
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page  139  <tf  144  Ind.,  oa  page  1S8  ot  43  N. 
S.:  "It  was  not  necessary  to  allege  in  the 
complaint  tbat  appellee  waa  at  the  time  of 
unaoond  mind,  or  In  sucb  a  atate  of  mental 
Imbecility  aa  to  render  her  oitlrely  Incapable 
of  making  a  deed.  It  is  sufficient  to  allege 
facts  wbicb  show  that  from  her  sickness  and 
Inflrmltles  she  was  at  the  time  in  a  condi- 
tion of  mental  weakness,  and  that  there  waa 
either  gross  inadequacy  of'  conslderatlDn  for 
tbe  conveyance,  or  tbat  by  improper  prac- 
tices, undue  Influence,  mlsapprehejosion,  or 
concealment,  or  taking  advantage  of  her  ig- 
norance, she  was  induced  to  execute  a  deed 
which  in  the  free  exercise  of  her  deliberate 
judgm^it  she  would  not  have  done.  Undue 
Influence  generally  occurs  when  one  of  the 
parties  is  weak  in  Intellect,  or  is  so  situated 
ae  related  to  tbe  other  party  as  to  be  under 
his  Inflaenc&  What  tbe  relation  may  be  is 
not  material,  if  confidence  is  reposed  and  tur 
flnence  obtained.  Whoi  one  of  the  parties 
Is  old  and  feeble,  illiterate,  and  weak-minded 
from  sickness,  or  other  cause,  very  slight 
circumstances  will  cast  tbe  burden  on  the 
other  party." 

In  cases  like  this,  the  complaint  is  suffi- 
cient, If  It  show  mental  weakness,  knowledge 
thereof,  and  gross  inadequacy  of  considera- 
tion. The  case  of  Allore  r.  Jewell,  supra, 
was  very  similar  to  tbe  one  now  voder  coi^ 
sideratlon.  In  tbat  case  deceased  was  a 
spinster,  living  alone,  between  60  and  70 
years  of  age,  and  confined  to  her  bouse  by 
slcluiess,  from  which  she  never  recovered. 
She  made  conv^ance  to  Jewell  by  warranty 
deed  of  property  worth  between  $6,000  and 
18,000,  upon  the  consideration  of  $250  cash, 
a  $500  a  year  atmuity,  and  pbysicians'  bills 
and  all  taxes  during  her  Ufa  The  $290  was 
paid,  no  other  payment,  however,  being  made, 
she  having  died  a  few  weeks  after  making 
the  conveyance.  Suit  by  complainant,  as 
her  only  heir,  to  set  aside  the  conveyance  on 
tbe  ground  of  tbe  mental  weakness  and  bod- 
ily aliments  of  grantor  and  inadequacy  of 
consideration,  averring  knowledge  of  gran- 
tee of  her  infirmities.  The  bill  was  dismiss- 
ed by  the  lower  court,  cause  appealed  and 
reversed.  Mr.  Justice  Field  delivered  the 
opinion  of  the  court,  and,  speaking  to  tbe 
point  under  discussion,  on  page  510  of  94  U. 
S.  (24  Ij.  Bd.  260),  says:  'at  Is  not  necessary. 
In  order  to  secure  the  aid  of  equity,  to  prove 
tbat  the  deceased  was  at  tbe  time  insane, 
or  in  such  a  state  of  mental  imbecility  as  to 
render  her  entirely  incapable  of  executing 
a  valid  deed.  It  is  sufficient  to  show  that; 
from  her  sickness  and  infirmities,  she  was 
at  tbe  time  in  a  condition  of  great  mental 
weakness,  and  that  there  was  gross  Inade- 
quacy of  consideration  for  the  conveyance; 
From  these  circumstances,  imposition  or  un- 
due Influence  will  be  Inferred." 

Where  mental  weakness  and  gross  Inade- 
quacy of  consideration  and  knowledge  of  sncb 
mental'  weakness  are  combined,  a  court  of 
equity  will  infer  that  the  Inadequate  consld- 
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eratton  arose  from  undue  Inilufflice,  or  that  an 
undue  advantage  was  taken  of  tbe  weaknea^ 
and  such  court  will  set  the  whole  transaction 
aside^  unless  such  presumption  is  satisfac- 
torily rebutted  by  evidence.  Bunch  v.  Hurst, 
8  DesauB.  Eq.  273.  And  where,  as  here,  one 
of  the  parties  is  old  and  enfeebled  and  men- 
tally weak,  such  a  court  will  not  permit  a 
bargai9  to  stand  if  It  is  one  that,  on  tbe  one 
band,  a  person  In  the  full  possession  of  his 
faculties .  and  uninfluenced  would  not  have 
made,  and,  (n  tho  other  band,  one  that  no 
person  should  bare  made  with  another  who 
imd  I6st  the  power  of  fully  taking  care  of 
himself.  Sail  v.  Perkins,  8  Wend.  (N.  Z.) 
626 ;  Doughty  v.  Dot«hty,  8  Halst  Cb.  (N. 
J.)  227 ;  Conant  v.  JackscHi,  IB  Vt  335 ;  Hale 
V.  Brown,  11  Alai  87;  Juzan  v.  Touimln,  9 
Ala.  662, 44  Am.  De&  448;  Bamett  T.  Spratts, 
4  Ired.  Bq.  (N.  a)  171;  ScoviU  Ti  Barney, 
supra.  And  it  has- been  held  by  eminent- an- 
tboritles  that,  wbere:  weakness  of  mind  and 
inadequacy  of  consideration  are  Joined,  frand 
or  wrong  will  be  inferred,  without  other  proof 
than  the  nature  of  the  bargain  and  the  rela- 
tive character  and  position  of  ttte  parties,  and 
the  result  set  aside  as  contrary  to  equity  and 
good  conscience,  without  regard  to  the  means 
employed  to  attain  it.  Earl  of  Chesterfield 
V.  Janssen,  2  Vesey,  125 ;  Dunnage  v.  White, 
1  Swanston,  138;  Dtmn  v.  Chambers,  4  Barb. 
(N.  X.)  376;  TrSeey  v.  Sacket,  1  Ohio  St 
54,  ■W  Am.  Dec  610. 

Applying  these  principles  to  tbe  second  par- 
agraph of  the  complaint,  it  is  clear  tbat  said 
paragraph  is  sufficient  on  the  theory  of  fraud 
and  undue  influence.  It  avers  that  the  gran- 
tor was  85  years  old,  blind  and  paralysed, 
greatly  debilitated  in  mind  and  body,  so  mnch 
so  that  she  was  of  unsound  mind  and  Inca- 
pable of  comprebending  tbe  nature  of  a  con- 
tract or  deed;  ttiat  this  condition  was  well 
known  to  appellant;  tbat  appellant,  for  the 
fraudulent  purpose  of  procuring  said  real  es- 
tate and  wronging  and  clieating  said  grantor 
out  of  the  same,  fraudulently  pretended  tbat 
he  sympathized  with  her  in  bet  loneliness 
and  helplessness,  that  be  loved  her,  and  bad 
an  aff ectton  for  ber ;  that,  by  reason  of  sucb 
false  and  fraudulent  representations  which 
she  believed  to  be  true,  he  procured  her  to 
convey  to  htm  the  land  in  question,  which 
was  of  the  value  of  $12,000,  and  of  tbe  annual 
rental  value  of  fSOO,  for  the  pretended  consid- 
eration of  ber  care  and  support  during  tbe 
rest  of  her  life — a  most  unconscionable  bar 
gain,  as,  in  the  very  nature  of  things,  tbe  life 
of  the  grantor  would  not  be  extended  but  s 
few  years,  and  It  is  evident  that  tbe  annual 
rental  of  the  property  would  amply  pay  for 
everything  tbe  grantee  agreed  to  furnish,  and 
leave  bim  fair  remuneration  for  bis  trouble 
every  year  she  lived.  It  discloses  a  bargain 
wblcb  has  no  element  of  fairness  or  honesty, 
and  one  it  is  unreasonable  to  presume  any 
person  in  the  full  possession  of  his  faculties, 
and  uninfluenced  or  not  overreached,  would 
make.     Under  these  conditions,   averment* 
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that  Bhow  fh»  eharactflr  sad  relation  «»f  tha 
parties  and  the  nature  of  mich  a  contract 
with  alight  allegations  of  ftaod  are  snfflclent 

It  Is  also  stated,  as  an  objection  to  this 
jMiragraph  of  complaint,  that  it  does  not  arer 
that  deced«it  did  not  rescind  or  disaCBrm  dur^ 
Ing  life.  Since  the  fraud  is  based  upon  the 
mental  incapacity  of  decedent,  and  it  is  shown 
that  ahe  was  at  the  time  of  the  transaction 
about  86  years  old,  this  objection  is  fnlly  met 
by  the  case  of  Physlo-Medlcal  College  t.  Wil- 
kinson, supra.  Which  also  distlnguishea  the 
case  of  Hardenbrook  v.  Sherwood,  72  Ind. 
403,  dted  by  iwellant  In  Yorls  ▼.  Harah- 
barger,  U  Ind.  App.  OSS,  39  N.  B.  521,  cited 
by  the  appellant,  this  question  was  not  before 
court,  and  what  is  there  said  that  counsel 
present  here  as  authority  was  the  statement 
of  a  general  rule,  and  as  such  it  is  correct 
Bnt  the  complaint  before  us  states  such  facts 
as  to  raise  the  distinct  presumi>tlon  that  dece- 
dent never  had  the  mental  capacity  to  rescind 
or  disaffirm,  and  the  general  rule  does  not 
apply.  The  averment  of  this  paragraph  be- 
ing snfflcent  to  show  both  fraud  and  undue  in- 
flnence,  and  grounds  for  setting  aside  the  con- 
veyance on  account  of  the  mental  incapacity 
of  the  grantor,  the  demurrer  was  properly 
overruled    thereto. 

The  next  error  assigned  for  our  considera- 
tion is  the  ruling  of  the  court  on  appellant's 
motion  for  a  new  trial.  The  motion  contains 
106  specifications,  all  of  which  are  based  upon 
errors  with  reference  to  the  instmctlons  given 
to  the  jury  and  the  admissibility  of  testi- 
mony, except  q>eciflcatIons  1,  2,  and  8,  which 
present  the  question  of  the  sufficiency  of 
the  evidence  to  sustain  the  verdict  The 
record  is  very  voluminous,  containing  nearly 
8,000  pages,  and  we  have  given  it  some  pains- 
taking investigation.  In  brief,  it  shows  the 
following  facts: 

Catherine  Faylor,  the  decedent  on  the  1st 
day  of  April,  1901,  was  a  spinster  85  years 
old,  the  owner  of  a  well-Improved  farm  con- 
taining 12S  acres,  with  an  annual  rental  value 
of  $430.  On  this  farm  was  a  large  two-story, 
10-room  brick  house,  in  which  the  said  Cath- 
erine Faylor  lived.  She  was  also  the  owner 
of  another  well-improved  farm  containing  96 
acres,  within  two  miles  of  the  dty  of  Bluff- 
ton,  which  had  an  annual  rental  value  of 
$290;  both  of  said  tracts  being  reasonably 
worth  $12,000.  She  was  also  the  owner  of 
a  life  estate  In  an  80-acre  tract  of  land,  which 
bad  an  annual  rental  value  of  $200 — all  of 
which  decedent  received  from  her  brother  by 
deed  or  wllL  The  decedent  was  of  Dutch 
parentage,  could  neither  read  nor  write,  nor 
could  she  speak  English.  She  had  no  brothers 
or  sisters  living.  Some  of  appellees,  being 
her  nieces  and  nephews,  were  her  nearest 
relatives.  Decedent  lived  with  her  brother, 
Thomas  Faylor,  who  managed  the  lands  and 
transacted  all  the  business  pertaining  there- 
to, until  his  death  In  1889.  After  his  death, 
she  was  assisted  by  various  old  friends  and  rel- 
atirest  Including  several  of  the  appellees  here- 


in. In  the  management  of  her  bnslnesaL  These 
persons  assisted  her  in  making  her  contracts 
with  her  tenants,  and  mniring  her  settlement! 
with  them.  In  fact.  It  Is  shown  that  she 
made  no  contracts  of  any  Importance  without 
having  some  of  these  friends  present  to  ad- 
vise her  and  protect  her  Interests,  except  the 
transaction  now  In  question.  She  even  had 
some  one  to  advise  her  when  entering  into  a 
lease  for  one  year  with  appellant  The  evl- 
doioe  shows  that  appellant  had  no  aoqaalnt- 
ance,  other  than  a  passing  acquaintance,  with 
her  until  April,  1899,  when  he  rented  from  her 
the  lands  in  controversy.  His  tenancy  was 
for  one  year.  At  the  expiration  of  this  term 
he  again  rented  the  same  lands  for  a  similar 
term.  Under  the  terms  of  his  tenancy,  he  was 
required  to  look  after  the  repairs  of  said 
lands  and  att«id  to  some  of  her  affairs ;  bat 
before  the  expiration  of  his  second  year,  be 
had  practically  taken  charge  of  her  business 
and  domestic  arrangHnoitB.  In  the  fall  of 
1900,  be  negotiated  with  her  for  a  r^iewal  of 
bis  lease,  but  they  were  unable  to  agree  to 
the  terms;  she  Insisting  that  he  should  fur- 
nish hay  for  a  horse  for  her,  in  addition  t» 
the  annual  rental,  and  he  insisting  that  he 
would  not  do  sa  On  April  1,  1901,  appellant 
having  previously  made  the  arrangementB, 
procured  an  attorney  and  a  Mr.  Dustman, 
who  had  a  lease  upon  the  80-«cre  tract  to  go 
with  him  to  the  home  of  decedent  and  there 
the  attorney  prepared  the  deed  now  sought 
to  be  set  aside,  conveying  to  appellant  all  of 
said  lands  for  the  pretended  consideration  of 
$7,000 ;  and,  "the  particular  consideration  be- 
ing stated  in  the  agreement  this  day  made  be- 
tween them."  At  the  same  time  appellant 
executed  a  contract  of  the  tenor  and  effect  as 
set  out  in  the  second  paragraph  of  the  com- 
plaint herein.  By  this  contract  it  was  also 
agreed  that  he  should  receive  the  rents  and 
profits  of  the  tract  In  which  decedent  had  a 
life  estate;  and  it  was  also  agreed  among  the 
parties  that  nothing  should  be  said  to  any 
one  about  the  transaction,  and  that  the  deed 
should  not  be  recorded  until  the  death  of  the 
grantor — all  of  which  was  fulfilled.  Decedent 
died  In  July,  1902. 

Decedent  during  her  life,  was  exQremely 
economical  and  frugal,  amounting  to  stingi- 
ness. It  was  shown  that  the  relations  be- 
tween decedent  and  her  nieces  and  nephews, 
who,  lived  in  the  vicinity,  were  pleasant  and 
friendly,  some  of  whom  were  thoughtful  and 
attentive  to  her,  visited  her  frequmtly,  and 
one  of  the  nieces,  especially,  frequenUy  stay- 
ed with  her  and  cared  for  her  when  she  was 
in  need  of  assistance,  sometimes  staying  as 
much  as  a  week  at  a  time,  washing,  ironing, 
cooking  and  baking  for  her,  and  otherwise 
attending  to  her  wants.  There  is  no  showing 
that  th^  neglected  her  or  refused  to  care 
for  her  when  In  need,  or  when  their  at- 
toition  was  called  to  her  necessities.  That 
she  was  physically  dnd  mentally  too  weak  to 
care  for  herself  or  her  property  is  abundaiitly 
shown,  and  there  was  sufficient  evidence  to 
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fally  aatborlze  the  Jnry  to  find  that  aha  waa 
a  person  of  ansound  mind.  That  ahe  bad 
delusions  and  frequent  outbursts  of  obsti- 
nacy, Irritability,  and  willfulness,  without 
apparent  cause,  cannot  be  denied— all  of 
which  waa  well  known  to  appellant.  In  fact, 
appellant  himself  testifies  to  having  wit- 
nessed both  these  delusions  and  exhibitions 
of  temper  and  Irrationality  on  numerous  oc- 
casions; and.  If  appellant's  Btory  of  the 
transaction  is  to  be  believed.  It  la  conclusive 
proof  of  her  moital  unsoundness  and  her 
Inability  to  comprehend  the  nature  of  the 
contract  into  which  she  entered.  The  evi- 
dence shows  that  four  persona  were  present 
at  the  time  of  the  execution  of  the  deed  and 
contract:  A  Mra.  Row,  who  had  formerly 
Uved  in  the  family  of  the  appellant,  and  who 
bad  been  employed  by  appellant  to  take  care 
of  decedent ;  a  Mr.  Dustman,  who  had  a  lease 
npon  the  SO-acre  tract,  who  was  solicited  and 
paid  by  appellant  to  be  present;  and  an  at- 
torney, who  for  a  number  of  years  had  been 
the  counsel  for  decedent,  but  who  on  this  occa- 
sion was  solicited  and  paid  by  appellant  to  be 
present,  and  who  testified  that  at  the  time  of 
the  transaction  he  was  not  there  acting  as  at- 
torney for  decedent,  but  was  acting  merely  tu 
a  scrivener,  and  appellant— three  able-bodied, 
vigorous,  strong-minded  business  men,  one 
a  lawyer,  and  one  woman  there  to  protect 
the  rights  of  appellant,  all  In  the  pay  of 
appellant  None  of  the  old  friends  that 
bad  been  theretofore  called  to  her  aid,  and 
none  of  her  relatives,  who  by  their  ties  of 
blood  would  be  most  naturally  Interested  in 
protecting  her  Interests  and  looking  after  ber 
welfare,  were  there — not  one  person  there  to 
protect  and  guard  the  interests  of  this  old, 
decrepit,  blind,  Ignorant,  Incapable  woman; 
and,  as  the  evidence  shows,  not  one  voice 
was  raised  by  any  one  present  that  sounded 
a  note  of  warning  to  her  or  endeavored  to  Im- 
press upon  her  the  Importance  and  danger  of 
the  step  she  was  taking.  Not  once  did  she 
or  any  one  else  Mideavor  to  ascertain  wheth- 
er  appellant  would  perform  the  sacred  trust 
with  fidelity  and  seal  that  this  old  woman 
was  placing  In  bis  hands.  If  she  had  been 
selling  a  pig  from  the  pen,  she  could  not  have 
gone  about  it  with  a  greater  degree  of  care- 
lessness, and  with  less  consideration  and 
negotiation,  than  she  exercised  when  entering 
Into  this  contract  that  divested  her  of  com- 
paratively everything  she  bad  in  the  world, 
and  placed  her  absolutely  In  the  hands  of 
appellant.  When  they  departed  from  ber 
home  on  that  day,  they  took  with  them  the 
deed  and  the  contract,  and  left  her  without 
her  lands  and  without  a  scrap  of  paper  or 
Kratoh  of  the  pen  to  bar  the  way  between 
ber  and  the  pocrhonse: 

That  decedent  did  not  comprehend  the  na- 
ture of  the  transaction  la  shown  by  the  fact 
that  she  still  endeavored  to  exercise  domin- 
ion over  this  land.  Insisted  that  certain  per- 
manent Improvements  be  made,  objected  to 
certain  fences  being  moved,  denied  that  she 


had  made  any  transfer  or  dlapMftloa  of  b« 
property,  and  in  many  waya  manifested  her 
belief  that  she  still  owned  the  same.  That 
appellant  did  care  for  her,  even  In  a  suitable 
and  satisfactory  manner  until  her  death, 
is  beside  the  point  He  received  annual 
rentals  from  her  lands  sufficient  to  repay  all 
money  expended,  and  to  amply  compensate 
him  for  his  trouble,  all  of  which  he,  no  donbt 
knew  when  he  entered  Into  the  contract 
The  transaction,  as  a  whole  Is  so  unconscion- 
able, and  la  ao  tainted  with  fraud  or  undue 
Influence,  that  a  court  of  conscience  would 
be  subverting  Its  purposes  If  tt  permitted  It 
to  stand. 

A  great  many  qnestlons  hare  been  present- 
ed on  the  giving  and  refusing  to  give  Instxnc- 
tlons;  but  the  verdict  returned  is  so  mani- 
festly correct  under  the  evldoice,  as  waa  said 
In  the  case  of  Ohio  OU  Company  v.  Detamor% 
165  Ind.  243,  253,  73  N.  BL  906,  910,  "that 
the  Instmctions  to  the  Jury  become  unim- 
POTtant"  See,  also,  Sponhaur  v.  Malloy,  21 
Ind.  App.  287-301,  52  N.  E.  246.  We  have, 
however,  examined  the  instructions  question- 
ed, together  with  all  of  the  other  instructions 
given,  and  think  that  they,  taken  together, 
fairly  state  the  law  and  fully  cover  the  casa 

A  great  many  questions  have  also  beai 
suggested  in  regard  to  the  admissibility  and 
exclusion  of  certain  testimony.  None  of  the 
testimony  excluded  or  admitted  over  objec- 
tions of  appellant  were  of  especial  material- 
ity or  significance,  and  whether  admitted  or 
excluded  could  not  have  affected  the  substan- 
tial rlghti  of  appellant 

The  question  of  the  competency  of  some 
of  the  appellees  as  witnesses  Is  presented,  up- 
on the  ground  that  since  they  were  heirs  of 
the  grantor,  they  came  within  the  disabili- 
ties provided  by  section  607,  Burns'  Ann.  St 
190L  Their  evidence  was  confined  to  facts 
and  circumstances  In  the  life  of  the  decedent 
from  which  they  testified  to  their  opinion 
as  to  the  unsoundness  of  mind  of  said  de- 
cedent This  being  true,  they  were  compe- 
tent witnessea  for  this  purpose.  Belledln  t. 
Gooley,  167  Ind.  49,  60  N.  B.  706;  Lamb  r. 
Lamb.  105  Ind.  456,  6  N.  B.  171;  McDonald  v. 
McDonald,  142  Ind.  55,  41  N.  B.  336.  Objec- 
tion Is  made  to  the  ruling  of  the  court  in  ex- 
cluding the  testimony  of  W.  H.  lUchhom,  as 
to  what  one  Pleeslnger  testified  to  on  a  form- 
er trial  of  this  case;  Mr.  Plesslnger  having 
died  after  said  former  trial  and  prior  to  the 
present  trlaL  The  court  In  sustelnlng  the  ob- 
jection to  the  witness'  testimony,  stated  that 
It  would  permit  the  stenographer  to  read  the 
testimony  of  Plesslnger  tai  the  former  trial. 
There  was  no  showing  that  this  testimony 
conld  not  be  procnred,  and  no  reasons  glvoi 
why  It  abould  or  could  not  be  read.  Fur- 
ther, the  offered  testimony  was  merely  cnmi^ 
lative  as  to  the  mentel  condition  of  decedent 
Under  these  drcnmstencea,  there  was  no  •» 
ror  In  excluding  this  testimony. 

The  question  la  also  presented  of  the  snfB> 
dency  of  the  evidence  showing  dlaafflrnuuioa 
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befor*  tbe  actloB  waa  oommenoed.  !%•  nc- 
ord  shows  tliat  Mr.  Stntgla,  aa  aiXotney,  In- 
tonned  appellant  that  he  waa  th««  In  behalf 
of  the  heira  of  decedent  with  tbe  desire  to 
make  formal  demand  for  the  old  deeds  to 
said  lauds,  that  the  heirs  were  claiming  these 
lands  aa  their  own,  and  that  they  did  not 
want  to  do  anything  that  would  ratify  the 
cooTeyance.  There  waa  other  conversation 
at  the  same  time,  by  which  it  was  clearly 
indicated  to  Mr.  Studebaker  that  the  heIra 
claimed  the  land,  and  that  they  intended  to 
bring  suit  to  recover  tbe  same.  This  is  suffi- 
cient, imder  the  rule  laid  down  in  Ashmead  r. 
Reynolds  et  al.,  127  Ind.  441,  26  N.  E.  80 ;  that 
la:  "Something  should  be  said,  or  some  act 
done,  whereby  tbe  party  holding  such  deed  or 
contract  is  distinctly  given  to  understand  that 
tlie  party  having  the  right  to  do  ao  Intenda 
t0  disaffirm." 
Judgment  affirmed. 


(M  Ind.  App.  307) 

FOLZ    V.    EVAN3VILLB    ELBGTRIO    BX. 

(No.  6,9420  • 

(Appellate  Oout  of  Indiana,  Division  No.  2. 

April  2.  1907.) 

1.  STKBBT  RAIIAOiLDft— AOtlOHB   TOB  IKJUSIES 

— Question  fob  Jubt, 

In  an  action  for  injuries  sustained  in  be- 
1ns  thrown  from  a  wagon  by  a  sudden  lunge  of 
the  team  which  waa  friKhtened  by  a  street  car. 
heid,  under  the  evidenoe,  -  that  the  question 
whether  the  motorman  saw  the  peril  In  which 
plaintilf  was  placed  on  account  of  the  fright  of 
her  team  was  tor  the  Jury. 

2.  Same— COMPI.A.INT— SuwioiBNOT. 

Where,  in  an  action  for  injuries  sustained 
In  being  thrown  from  a  wagon  by  a  sudden 
lunge  of  the  team  which  was  frightened  by  a 
street  car,  the  complaint  did  not  show,  except 
by  way  of  recital,  that  tbe  motorpsan  saw  or 
heard  the  signals  calling  his  attention  to  plain- 
tiff's peril,  nor  aver  that  the  car  was  being 
operated  in  an  nnusual  manner,  nor  that  plain- 
tiffi  mules  showed  any  disposition  to  go  upon 
the  defendant's  track,  nor  that  the  failure  to 
stop  or  check  the  speed  of  the  car  was  the 
proximate  cause  of  the  injury,  and  did  not  aver 
facts  from  which  it  could  be  Inferred  that  the 
accident  would  not  have  occurred  if  tbe  car 
bed  been  checked  after  the  signal  to  stop  had 
been  given,  it  did  not  state  a  cause  of  action 
•gainst  defendant 

.  Appeal  from  Circuit  C^urt,  Poa^y  Connty; 
0.  M.  Welbora,  Judge. 

Action  by  Catherine  Folz  against  tbe  Ev- 
anavllle  Electric  Railway.  From  a  Judgment 
for  defendant,  plaintiff  appeals,  and  defend- 
ant assigns  cross-error.  Reversed,  with  in- 
Btructlons  to  sustain  defendant'a  demurrer  to 
tbe  complaint.  < 

W.  W.  Ireland,  W.  8.  Jackson,  and  W.  M. 
Belster,  (or  appellant  De  Bruler,  Welman 
ft  De  Bmler,  and  6.  O.  Menziea,  for  appellee. 

COMSTOCK,  J.  Action  to  recover  dam- 
ages for  personal  injuries  to  appellant,  occa- 
aloned  by  tbe  alleged  negligence  of  appellee. 
Appellant  was  thrown  from  a  wagon  In  which 
abe  was  riding  behind  a  pair  of  mules  driven 
bgr  ber  son.    Tbe  mules  became  frigbtraed. 

*  Rehearing  denied.    Trunater  to  Suprem*  Court 


and.  In  making  a  anddan  hmga  or  tnm,  threw 
the  appellant  from  tba  wagon,  and  it  ia  al- 
leged tbat  tbe  fright  of  the  mnlea  waa  oe- 
caaloned  by  tbe  approach  of  a  atre^  car  op- 
erated by  the  appellee.  Tbe  cause  waa  put 
at  Issue  by  a  general  denial.  After  the  In- 
troduction of  the  evidence,  the  court  instruct- 
ed the  Jury  aa  follows:  '^be  complaint  In 
this  caae  contains  the  material  averment  that 
after  tbe  plalntllTs  team  of  mules  became 
frightened  and  she  became  imperiled  the  de- 
fendant'a aervant  and  employfi  in  operating 
the  car  and  at  a  distance  of  some  200  feet 
continued  to  run  aald  car  wltbont  decreasing 
the  qieed  thereof,  and,  aeeing  the  perilons 
position  of  tbe  plaintiff,  continued  to  run  said 
car  until  the  plaintiff  was  thrown  from  her 
wagon  and  received  the  injuries  complained 
of.  Thla  charge  in  the  complaint — ^tbat  the 
motorman  in  charge  of  said  car  saw  the 
frightened  condition  of  the  team  and  tbe  peril 
in  which  the  plaintiff  was  placed  and  contin- 
ued to  run  the  car  towards  the  plaintiff — is  a 
vital  and  material  part  of  the  complaint 
There  la  no  evidenoe  in  thla  case  fairly  tend- 
ing to  aupport  the  charge  the  motorman  or 
any  one  in  charge  of  the  car  saw  tbe  peril 
in  which  the  plaintiff  waa  placed  on  account 
of  the  fright  of  ber  team,  and,  aeeing  her 
peril,  continued  to  let  the  car  ran  f(»ward, 
thereby  causing  her  injury.  Thfa  being  the 
condition  of  the  record,  tbe  case,  aa  stated  in 
tbe  complaint,  ia  not  made  oat  and  It  la  tbe 
duty  of  the  Jury  to  find  for  the  defendant" 
Tbe  Jury  returned  a  verdict  in  accordance 
with  aald  instruction,  and  Judgment  waa  reor 
dered  thereon  in  favor  of  appellee:  Tbe  aih 
pellant  questions  the  action  of  the  court  ia 
giving  thla  instruction. 

Appellant  and  her  son,  Joseph  Fola,  testi- 
fied that  when  the  mules  first  became  fright- 
ened they  were  60  or  60  stepa  from  tbe  car; 
tbat  when  th^  were  25  or  30  steps  from 
the  car,  Joseph  called  out  three  or  four  times 
to  tbe  motorman  to  atop  the  car;  that  be 
could  see  the  motorman  all  tbe  time  after 
be  did  the  calling.  H.  P.  Bleakburn  testified 
tbat  he  waa  on  the  back  platform  of  appel- 
lant's car  at  the  time  of  the  accident  and 
beard  three  or  four  outcries;  tiiat  tbe  car 
ran  about  40  or  60  yards  before  It  stopped 
after  he  heard  the  first  outcry ;  that  the  mo- 
torman was  on  the  front  end  of  tbe  car  which 
was  open.  We  cannot  aay,  aa  a  matter  of 
law,  that  the  Jury  might  not  have  Inferred 
tbat  the  motorman  heard  the  outcry  of  Fols 
and  saw  the  appellant  and  the  circumstances 
in  which  they  were  placed.  What  evidence 
provea,  or  tenda  to  prove,  after  It  has  gone 
to  the  Jury,  ia  a  question  aolely  for  the  Jury, 
and  it  la  error  for  the  court  to  interfere  with 
the  decision  or  the  weight  of  evidence  by  In- 
stmctlonB.  Newport  v.  State,  140  Ind.  3^3, 39 
N.  E.  826,  and  cases  cited.  We  think  tbe 
court  erred  in  giving  thla  instruction. 

Appellee  has  assigned  aa  cross-error  that 
tie  court  erred  In  ovemillng  appellee's  de- 
murrer .to  the  ameuded  complaint  Ihs 
denied. 
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amended  complaint  Is  as  follows:  *7hat  on 
said  day  this  plaintiff.  In  company  with  her 
son,  a  man  of  24  years  of  age,  drlTiof  a  team 
of  mules  bitched  to  and  drawing  an  ordinary 
Qprlng  wagon,  was  travellog  upon  said  Mt 
Vernon  road,  a  public  highway  and  thorough- 
fare, going  In  a  northwesterly  direction  at 
and  near  the  point  on  said  road  where  Law 
arenue  crosses  and  intersects  the  same;  tliat 
while  so  driving  at  said  time  and  place  the 
defendants  were  running  a  street  car  propell- 
ed by  electricity  in  charge  of  the  motorman 
in  a  southeasterly  direction,  approaching  said 
point  on  said  Mt.  Vernon  road;  that  while 
so  running  said  car  the  plaintlflfs  horses  be- 
came frightened  at  the  approach  and  noise 
of  defendant's  car  as  above  alleged;  that 
said  mules  became  more  and  more  frightened 
and  unmanageable  as  said  car  approached, 
and  this  plaintiff  and  her  son,  realizing  the 
danger,  signaled  and  called  to  the  motorman 
then  In  diarge  of  said  approaching  car,  caU- 
Ing  said  motorman's  attention  to  their  peril- 
ous condition,  when  said  approaching  car  was 
still  a  distance  of  about  200  feet  from  the 
point  on  said  road  where  this  plaintiff  and 
ber  team  were,  as  above  alleged,  but  said  mo- 
torman, without  decreasing  the  speed  at 
which  said  car  was  then  running,  or  without 
stopping  said  car,  and  seeing  the  perilous 
condition  of  and  the  circumstances  surround- 
ing said  plaintiff  whm  said  car  was  stlU  a 
distance  of  200  feet  from  said  point  as  above 
alleged,  and  disregarding  plaintiff's  signaling, 
warning,  and  calling,  carelessly  and  negli- 
gently approached  nearer  and  nearer  with 
■aid  car,  and  the  mules  becoming  more  and 
more  frightened  and  unmanageable  as  said 
car  approached,  said  horses  turning  from 
side  to  side,  lung^lng  and  backing,  and  with 
a  sudden  Jerk  turning  and  lunging  to  the 
aide,  caused  by  the  said  motorman  In  charge 
of  said  car  carelessly  and  negligently  ap- 
proaching nearer  and  nearer  to  said  fright- 
ened and  unmanageable  team,  said  lunging, 
backing,  jerking,  and  turning  from  side  to 
side  under  the  circumstances  as  above  threw 
the  plaintiff  out  and  Injured  her." 

It  Is  pointed  out  that  the  complaint  does 
not  show,  except  by  way  of  recital,  that  the 
motorman  saw  or  heard  the  signals  intended 
for  him.  It  does  not  aver  tiiiat  if  the  car  bad 
t>een  checked  or  stopped,  the  mules  would 
have  become  unmanageable,  nor  that  the  car 
was  being  <^)erated  in  an  unusual  manner  or 
making  an  unusual  or  unnecessary  noise,  nor 
tttat  the  mules  showed  any  disposition  to  go 
upon  the  appellee's  track,  nor  Is  It  alleged 
that  the  failure  to  stop  or  check  the  speed  of 
the  car  was  the  proximate  cause  of  appel- 
lant's Injury,  nor  does  It  allege  facts  from 
which  it  can  be  Inferred  that  the  accident 
would  not  have  occurred  If  the  car  had  been 
checked  after  the  signal  to  stop  was  given. 
The  complaint  wanting  these  various  aver- 
ments, the  demurrer  should  have  l>een  sus- 
tained. Baltimore,  etc.,  R.  Co.  v.  Young,  146 
Ind.  874,  4S  N.  EL  479;  Booth  on  Street  Ball- 


way  Law,  i  298;  Doster  t.  CSiarlotte  St.  B. 
Co.,  117  N,  a  651,  23  S.  B.  449,  34  L.  B.  A. 
481 ;  Terre  Haute,  etc,  B.  Co.  v.  Yant,  21  Ind. 
▲pp.  486,  SI  N.  a  782,  68  Am.  St  B^.  87& 
Judgmoit  reversed,  with  Instructions  to 
sustain  appellee's  donurrer  to  tfa*  complaint 


(40  Ind.  App.  14) 

BALTDIOBB  &  O.  S.  W.  B.  00.  y.  BOS- 

BOHOUGH.    (No.  5,953.) 

(Appellate  Court  of  Indiana.    Division  No.  2L 

AprU  4,  1907.) 

1.  I^AJ.  —  Vkbdict  —  Speciai,  Irtebbooato- 
BiES  — Findings  Inconsistent  with  Gen- 
SBAI,  Vebdict. 

In  an  action  for  Injaries  received  at  a  rail- 
way croaslng,  the  seneral  verdict  finding  that 
plaintiff  exercised  due  care  was  not  overcome 
by  answers  to  interrogatories  showing  that  he 
could  have  discovered  the  danger  in  time  to 
avoid  it  l»d  he  looked  in  a  certain  direction 
at  a  certain  time,  since  the  facts  specially  re- 
turned do  not  exclude  the  existence  of  circnm- 
stanoes  warranting  the  conclusion  that  he  ex- 
ercised due  care. 

fISd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  U  857-860.] 

2.  BaILBOAOS— INJUBIES  AT   CbOSBIN  OS— OON - 

tbibutoby    Neqliqenck  —  Actions  —  Evi- 
dence— SUFTICIENCr. 

In  an  action  for  injuries  at  a  crossing,  ev- 
idence examined,  and  held  sufficient  to  sustain 
the  finding  that  plaintiff  was  not  guilty  of  oon- 
tributory  negligence. 

fEd.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  41,  Ballroads,  H  1144-1149.] 

Appeal  from  Circuit  (3ourt  Gibson  County; 
O.  M.  Welborn,  Judge. 

Action  by  John  N.  Bosborough  against  the 
Baltimore  &  Ohio  Southwestern  Railroad 
Company.  Judgment  for  plaintiff,  and  de- 
fendant api)eais.    Affirmed. 

W.  B.  Gardiner,  OL  K.  Tharp,  C  G.  Gardi- 
ner, L.  C.  Elmbree,  and  ESdward  Barton, 
for  appellant  J.  B.  McGaughey.  George  W. 
Liackey,  and  Cnllop  &  Shaw,  for  appellee. 

BOBY,  P.  J.  Action  by  appellee.  The 
complaint  Is  In  one  paragraph,  to  which  ap- 
pellant answered  the  general  denial.  The 
issue  thus  formed  was  submitted  to  the  Jury, 
which  returned  a  verdict  against  appellant 
for  $3,500,  upon  which  Judgment  was  sub- 
sequently rendered.  E^rrors  assigned  are  di- 
rected to  the  action  of  the  trial  court  In  orer- 
miing  appellant's  motion  for  Judgment  upon 
answers  to  interrogatories  returned  with  the 
general  verdict  and  In  overruling  its  motion 
for  a  new  trial. 

Substantial  allegations  of  the  complaint 
are  that  appellant  is  a  corporation  operating 
a  line  of  railroad  which  passes  through  the 
city  of  Vincennes  and  crosses  Second  street 
In  said  city;  that  said  crossing  Is  located  In 
a  thickly  populated  portion  of  said  city;  that 
said  street  is  one  of  Its  thoroughfares  and 
much  traveled.  Am)ellaiit's  railroad  at  said 
point  consists  of  four  parallel  tracka  On 
June  29,  1904,  appellee  attempted  to  cross 
said  traclis.  Appellant  made  a  flying  switch 
at  a  point  about  800  feet  east  and  drove  a 
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detached  car  west  along  Its  main  track  with 
such  force  that  it  crossed  Second  street  at 
a  speed  of  15  miles  an  hour,  striking  appel- 
lee and  dragging  him  240  feet,  and  inflicting 
Injuries  because  of  which  one  arm  was  ampu- 
tated at  the  shoulder.  It  is  also  alleged  that 
no  warning  of  the  approach  of  said  car  was 
given.  Certain  ordinances  limiting  the  speed 
of  cars  and  declaring  it  unlawful  to  run  any 
car  backward  through  said  city  without  a 
lookout  are  copied,  but,  no  question  being 
made  as  to  appellant's  negligence,  the  detail  of 
the  charge  against  it  is  not  now  material 
except  as  It  may  bear  upon  the  question  as 
to  contributory  negligence,  in  which  con- 
nection these  allegations  will  later  be  refer 
red  to  again.  It  is  further  alleged  that  at 
said  time  appellant  bad  cars  stationed  on  its 
said  track  east  of  said  crossing  which  pr» 
vented  persons  using  It  from  seeing  east 
along  the  track;  that  it  was  switching  cars 
on  one  of  its  side  tracks,  making  loud  noises 
which  prevented  the  approach  of  cars  on  Its 
other  track  from  being  heard;  that  it  main- 
tained a  watchman  at  said  crossing,  who  neg- 
ligently failed  to  warn  appellee  of  the  ap- 
proach of  said  detached  car.  He  further  al- 
leges that  before  attempting  to  cross  said 
track,  and  while  doing  so,  he  both  looked  and 
listened  for  the  approach  of  trains,  but  that 
on  account  of  said  track  being  blocked  with 
said  cars  and  on  account  of  said  noise  he 
could  not  see  or  hear  the  detached  car  which 
struck  him,  and  by  reason  of  the  negligence 
of  said  watchman  in  failing  to  warn  him  he 
was  run  upon  before  be  had  any  knowledge 
of  its  presence.  The  facts  stated  In  answer 
to  the  interrogatories  are  that  Second  street 
in  the  city  of  Vincennes  extends  north  and 
south,  and  was  crossed  by  tliree  tracks  of  ap- 
pellant's railroad  on  the  day  appellee  was  in- 
jured. The  north  track  was  called  the  "pass- 
ing track";  the  main  track  was  10  to  13  feet 
south  of  the  passing  track.  Appellee  was 
walking  south  along  the  sidewalk  on  the 
west  side  of  Second  street  across  said  tracks 
at  the  time  of  and  immediately  before  his 
injury.  He  was  struck  and  dragged  by  a 
coal  car  running  west  on  the  main  track. 
Second  street  was  about  50  feet  wide  at  said 
crossing.  Third  street  crosses  said  railroad 
300  feet  east  of  Second  street  After  appel- 
lee crossed  the  passing  track,  and  before  he 
went  upon  the  main  track,  he  could  by  look- 
ing east  have  seen  along  the  main  track 
to  Third  street  Immediately  before  step- 
ping upon  the  main  t^ack  he  could  by  looking 
east  have  seen  the  coal  car  that  Injured  him. 
Said  coal  car  started  at  a  point  on  the  main 
track  as  far  east  as  Third  street,  and  ran 
westward  until  it  struck  appellee  on  the 
west  side  of  Second  street  Appellee  walked 
upon  the  main  track  in  front  of  the  car  as 
it  was  running  across  Second  street  Had 
be  not  done  so  he  would  not  have  been  in- 
jured, and  If  he  had  looked  in  its  direction 
he  could  have  seen  its  approach  Immediately 
before  he  walked  upon  the  main  track. 


"The  law  requires,  and  all  that  It  doe» 
require  is,  that  a  person  approaching  a  rail- 
road crossing  upon  a  public  highway  shall 
use  ordinary  care  to  avoid  injury."  Lake 
Shore,  eta,  R.  Co.  v.  Mcintosh.  140  Ind.  261. 
270,  38  N.  B.  476;  Cleveland,  C,  C.  &  L  R. 
Co.  V.  Harrington,  131  Ind.  426,  30  N.  E. 
37;  Continental  Improvement  Co.  v.  Stead. 
95  U.  S.  161,  24  L.  Ed.  403.  Ordinary  care 
is  such  care  as  a  reasonable  and  prodoit 
man  would  or  should  use  under  the  same  or 
similar  circumstances.  Thompson's  Negli- 
gence, S  2.  It  is  a  requisite  to  the  exercise 
of  ordinary  care  by  one  about  tD  go  over  a 
railroad  g^rade  crossing  that  he  look  and  lis- 
ten attentively  both  ways,  and  if  by  looking 
he  could  have  seen  and  if  by  listening  be 
could  have  heard,  an  approaching  train  in 
time  to  have  avoided  collision,  it  is  presumed, 
if  such  collision  occurs,  that  he  either  did 
not  look  and  listen  or  did  not  heed  what  he 
saw  and  heard,  in  either  of  which  events  he 
is  guilty  of  contributory  negligoice.  Cliica- 
go,  etc.,  R.  Co.  v.  Turner,  Adm'x,  33  Ind. 
App.  264,  267,  69  N.  E.  484.  Such  persan 
Is  also  required  to  use  ordinary  care  in  se- 
lecting a  place  from  which  to  look  and  lis- 
ten, so  that  be  can  do  so  effectively.  Malott 
Retfr  of  the  Terre  Haute,  etc.,  R.  Co.  v. 
Hawkins,  Adm'x,  159  Ind.  127,  134,  63  N.  E. 
808.  "It  is  not  ordinarily  possible,  however, 
to  affirm  as  a  matter  of  law  the  precise  num- 
ber of  feet  from  the  crossing  at  which  the 
ll-aveler  must  look  and  listen,  the  underly- 
ing test  being,  did  the  traveler  exercise  or- 
dinary care  in  selecting  the  place?"  Malott 
Ree'r  of  the  Terre  Haute,  etc,  R.  Co.  v, 
Hawkins,  Adm'x,  supra,  page  135  of  159  Ind., 
page  311  of  63  N.  E.;  Chicago,  etc.,  R.  Ca 
V.  Turner,  supra.  Merely  falling  to  look  east 
while  he  was  going  the  distance  named  does 
not  amount  to  contributory  negligence  as 
a  matter  of  law.  Baltimore,  etc.,  R.  Co.  v. 
Talmage,  Adm'r,  16  Ind.  App.  210,  43  N.  E 
1019;  Chicago,  etc.,  R.  Co.  v.  Hedges,  Adm'x. 
105  Ind.  398,  409.  7  N.  B.  801;  Cleveland,  etc., 
R.  Co.  V.  Keely,  by  next  friend,  138  Ind.  600, 
607,  37  N.  E.  406;  Cleveland,  etc.,  v.  Miles, 
162  Ind.  646,  70  N.  B.  985.  "If  the  facts 
exhibited  are  of  a  character  to  be  reasonably 
subject  to  more  than  one  inference  or  conclu- 
sion, under  established  rules  of  law,  th«i 
the  ultimate  facts  of  contributory  negligence 
or  due  care  should  be  determined  by  the 
Jury."  Greenwaldt  v.  Lake  Shore,  etc.,  R 
Co.,  165  Ind.  219,  223,  74  N.  B.  1081;  Stoy, 
Adm'r,  v.  Louisville,  etc.,  R.  Co.,  160  Ind.  144, 
152,  66  N.  B.  615.  The  general  verdict  Is 
only  overcome  by  answers  to  interrogatories 
when  such  answers  exclude  every  reasonable 
hypothesis  consistent  with  the  verdict  which 
might  have  been  proven  under  the  issues. 
Southern  Indiana  R.  Co.  T.  Peyton,  Adm'r, 
157  Ind.  690,  61  N.  B.  722. 

The  answers  to  the  interrogatories  In  the 
case  at  bar  do  not  show  that  appellee  did  not 
look  and  listen.  They  show  that  he  did  not 
look  to  the  east  while  between  the  passing 
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track  and  the  main  track.  His  fallnre  to 
look  east  while  between  snch  tracks  may 
amomit  to  contributory  negligence,  but  snch 
negligence  can  only  be  declared  as  matter  of 
law  when  the  answers  show  attending  con- 
ditions so  fully  as  that  It  can  be  said  that 
be  did  not  use  ordinary  care  In  selecting  a 
place  from  which  to  look.  The  general  ver- 
dict finds  that  dne  care  was  used  by  him  In 
that  behalf,  and  the  facts  specially  returned 
do  not  exclude  the  existence  of  drcnmstances 
warranting  snch  conclnsion;  a  correct  dispo- 
sition was  therefore  made  of  the  motion  for 
Judgment  Stoy,  Adm'r,  t.  The  Lonlsrllle, 
etc.,  R.  Co.,  supra;  Plftsbnrg,  etc.,  R.  Oo.  v. 
McNeil,  by  next  friend,  34  Ind.  App.  310, 
317.  60  N.  E.  471;  Cleveland,  etc,  R.  Co.  v. 
Penketh,  27  Ind.  App.  210,  60  N.  B.  1095; 
Wabash  R.  Co.  v.  BIddle,  27  Ind.  App.  161, 
69  N.  E.  284,  60  N.  E.  12;  Chicago,  etc.,  R. 
Oo.  V.  Hedges,  supra;  Thompson's  N^Iigence, 
a  1624.  1625. 

It  Is  Insisted  that  the  evidence  does  not 
sustain  the  verdict.  In  that  It  shows  appellee 
to  have  been  contribntorlly  negligent  Sal- 
lent  facts  disclosed  by  the  record  are  as  fol- 
lows: The  railroad  at  said  crossing  consisted 
of  four  tracks.  The  north  was  known  as  the 
"passing  track";  10  to  13  feet  south  of  It 
was  the  "main  track";  8  or  0  feet  south  of 
the  main  track  was  the  "scale  track."  Still 
further  south,  and  not  Involved  in  this  occur- 
rence, was  the  "oil  track."  There  was  a 
curve  in  the  main  track  between  Second  and 
Third  streets.  The  latter  street  was  300  feet 
east  of  the  former  one.  There  were  bnlld- 
Ings  in  the  vicinity,  but  in  the  absence  of  a 
map  and  accurate  description  other  details 
cannot  be  given.  There  was  a  sidewalk  on 
the  west  side  of  Second  street  The  street 
was  much  traveled.  A  street  car  line  occu- 
pied a  portion  of  it  Appellee  was  walking 
south  toward  the  central  part  of  the  city 
and  along  said  sidewalk.  When  be  came 
to  the  crossing  he  saw  a  number  of  cars 
standing  upon  the  passing  track.  He  looked 
both  east  and  west  but  saw  no  train  or  cars 
on  the  main  track.  The  scale  track  was  oc- 
cupied by  a  freight  train  which  obstructed  the 
street  but  was  moving  east  and  about  to 
vacate  the  crossing.  Appellee  went  south 
expecting  to  cross  the  scale  track  as  it  was 
vacated,  and  evidently  giving  attention  to 
the  moving  train.  Appellant  kept  a  watch- 
man at  said  crossing ;  his  house  or  ttooth  was 
south  of  the  scale  track;  he  stood  in  front 
of  it  and  was  engaged  in  conversation  with 
some  i>er6on,  as  appellee  came  over  the 
tracks.  He  made  no  sign  and  gave  no  warn- 
ing to  appellee,  who  saw  him  and  looked  at 
him  as  he  went  across.  When  appellee  reach- 
ed the  south  rail  of  the  main  track  he  was 
struck  -by  a  detached  coal  car  which  had  been 
kicked  west  from  Third  street  in  making  a 
flying  switch  and  was  running  at  from  10  to 
15  miles  an  hour.  No  one  was  on  the  west 
«nd ;  a  brakeman  was  on  the  east  end ;  he  did 
not  give  any  warning,  and  did  not  know  ap- 


pellee had  been  struck  until  he  had  been 
dragged  some  distance,  when  the  motorman 
on  a  street  car  waiting  for  the  train  to  pass 
shouted  to  him.  There  was  a  city  ordinance 
in  force  on  said  day  making  it  iilegai  to  run 
any  locomotive,  cars,  or  car  within  the  city 
limits  at  a  greater  rate  of  speed  than  five 
miles  an  hour.  There  was  also  an  ordinance 
in  force  making  it  unlawful  to  run  any  loco- 
motive or  car  backward  through  said  dty 
without  having  a  watchman  or  other  person 
on  the  rear  to  prevent  accident  In  deter- 
mining whether  appellee  was  contributorlly 
negligent,  all  relevant  facts  should  have  been 
considered  and  given  such  weight  as  they  were 
entitled  to  have.  Did  appellee  act.  In  view 
of  them  all,  with  ordinary  and  reasonable 
care  and  caution?  The  Jury  have  found 
that  he  did;  that  be  did  not  look  east  and 
discover  and  avoid  the  approaching  car  Is  in 
Itself  a  fact  tending  to  convict  him  of  negli- 
gence. If  appellant  attracted  his  attention 
other  ways,  if  it  created  an  appearance  of 
safety.  If  he  was  misled  by  it  then  such  facts 
were  also  relevant  The  ordinance  limited 
the  speed  of  cars  to  five  miles  an  hour.  Chi- 
cago, etc.,  R.  Co.  ▼.  Boggs,  101  Ind.  522,  527, 
61  Am.  Rep.  761.  The  one  which  struck  ap- 
pellee was  running  two  or  three  times  that 
speed.  The  ordinance  required  a  watchman 
upon  the  rear  of  said  car  to  prevent  accident, 
but  none  was  there,  or,  if  there,  he  took 
no  steps  to  prevent  accident  When  appellee 
started  across,  his  attention  was  fixed  upon 
a  train  moving  along  a  parallel  track  and  in 
opposite  direction  to  the  movement  of  the  car 
which  struck  him.  He  sav^  a  watchman 
whose  duty  it  was  to  give  warning  of  dan- 
ger, and  who  gave  no  warning.  The  pre- 
sumption of  right  action  is  essential  In  hu- 
man aflTaira  It  embraces  obedience  of  the 
law  and  the  exercise  of  ordinary  care.  In 
the  absence  of  some  evidence  to  the  contrary, 
appellee  had  a  right  to  presume  that  appel- 
lant would  not  run  Its  cars  in  violation  of 
the  ordinance,  that  the  watchman  would 
warn  him  if  danger  was  impending,  and  that 
appellant  would  not  operate  its  trains  in  such 
a  way  as  to  unnecessarily  Imperii  travelers 
He  might  not  rely  solely  upon  such  presump- 
tions, and  they  availed  him  nothing  as 
against  the  evidence  of  his  senses,  but  his 
acts  and  omissions  must  be  Judged  in  connec- 
tion with  the  presumptions  which  are  taken 
as  a  part  of  the  res  gestse  of  his  conduct,  and 
considered  for  what  they  are  worth,  and,  as 
stated  by  Judge  Elliott:  "The  effect  of  ap- 
pellant's failure  to  obey  the  local  law  ex- 
tends much  further  than  whether  It  was  or 
was  not  guilty  of  actionable  negligence,  for  It 
exerts  an  Important  Influence  upon  the  ques- 
tion whether  the  intestate  was  or  was  not 
guilty  of  contributory  negligence."  Pennsyl- 
vania Co.  V.  Stegemeier,  Adm'x,  118  Ind.  305, 
309,  20  N.  E.  843,  10  Am.  St  Rep.  136 ;  Grand 
Rapids,  etc.,  v.  Cox,  8  Ind.  App.  29,  36,  35 
N.  E.  183;  Madison,  etc.,  R.  Co.  v.  Taffe,  37 
Ind.  361 ;  Louisville,  etc.,  R.  Co.  v.  Williams, 
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20  Ind.  App.  676,  51  N.  BL  128;  Pittsburg,  etc.. 
R.  Co.  ▼.  McNeil,  by  next  friend,  34  Ind. 
App.  810,  817,  60  N.  Bl  471;  Pittsburg,  etc., 
R.  Ga  y.  Bennett,  Adm'x,  9  Ind.  App.  02,  85 
N.  B.  1U33;  Indianapolis  Union  R.  Co.  t. 
Neubaucber  «t  al.,  16  Ind.  App.  21,  88,  43 
N.  E.  676,  44  N.  E.  669;  Hancock  t.  Lake 
Erie,  etc.,  R.  Co.  et  al.,  21  Ind.  App.  10,  16, 
■  51  N.  E.  860;  Cleveland,  etc.,  R.  Co.  ▼.  Har- 
rington, 181  Ind.  426,  30  N.  B.  87;  Chicago, 
etc.,  R.  Co.  T.  Boggs,  101  Ind.  622,  61  Am. 
Rep.  761 ;  Stoy,  Adm'r,  v.  Louisville,  etc..  R. 
Co.,  supra ;  Malott,  Rec'r,  eta,  .t.  Hawkins, 
Adm'x,  supra;  Chicago,  etc,  B.  Co.  v.  Pal- 
Uam,  111  III.  App.  305. 

Tbe  evidence  abows  that  appellant's  watch* 
man  was  provided  with  a  flag  and  red  lan- 
tern with  which  to  give  warning  of  danger. 
These  facts  accord  with  the  duty  which  be  la 
in  law  assumed  to  be  charged  with.  "The 
flagman's  duty  is  to  know  of  tbe  approach  of 
trains  and  to  give  timely  warning  to  all  per- 
sons attempting  to  cross  tbe  railroad  track, 
and  the  public  have  a  right  to  rely  upon  a 
reasonable  performance  of  that  duty."  Chi- 
cago, etc.,  R.  CO.  V.  Hutchinson,  120  IlL  587, 
11  N.  B.  855;  Montgomery  v.  Missouri,  eta, 
R.  Co..  181  Mo.  477.  500,  79  8.  W.  030:  Mit- 
chell V.  Illinois  Central  R.  Co.,  110  La.  630, 
635,  84  South.  714,  98  Am.  St.  Rep.  472;  0. 
&  A.  R.  Co.  V.  Blaul,  176  IlL  183,  185,  51  N. 
B.  895;  Chicago,  etc.,  R.  Co.  y.  Ciough,  25 
N.  B.  604,  29  N.  B.  184.  134  111.  686;  Chicago, 
etc.  R.  Co.  v.  Wilson,  24  N.  ^  655,  183  IlL 
66;  Thompson's  Negligence,  1618.  Of  cross- 
ing accidents  caused  by  making  flying  switch- 
es, Mr.  Thompson  says:  "But  while  the  con- 
tributory negligence  of  tbe  traveler  will  un^ 
4]uestlonably  be  a  defense  in  these,  as  in  oth- 
er cases,  yet  the  solution  of  the  question 
what  is  contributory  negligence  Is  undoubt- 
«dly  modifled  by  the  fact  of  tbe  gross  negli- 
gence or  misconduct  of  tbe  railroad  company 
In  thrusting  detached  cars  over  the  crossing 
without  warning,  after  the  passage  of  the 
main  portion  of  tbe  train  has  tempted  the 
traveler  into  tbe  belief  that  the  danger  la 
over.  While,  as  already  seen,  a  traveler  on 
approaching  a  railroad  crossing  Is  bound  to 
keep  a  sharp  lookout  for  approaching  engines 
or  trains,  yet  he  is  not  bound  to  anticipate 
that  the  railroad  company  will  commit  an 
act  of  negligence  so  gross  as  to  make  a  'flying 
switch'  across  a  public  highway." 

Tbe  issue  of  contributory  negligence  seems 
very  generally  la  such  cases  to  have  been 
left  to  the  Jury.  Delaware,  eta,  R.  Ca  v. 
Converse,  139  U.  8.  469,  11  Sup.  Ot  669,  35 
L.  Bd.  213;  Howard  v.  St  Paul,  eta,  R.  Co.. 
82  Minn.  214,  20  N.  W.  93;  Patton  y.  East 
'lennes.<iee,  etc.,  R.  Co.,  12  L.  R.  A.  184,  89 
Tenn.  370, 15  S.  W.  919 ;  Butler  v.  Milwaukee, 
etc.  R.  Co.,  28  Wis.  487;  Ferguson  y.  Wis- 
consin, eta.  R.  Co..  68  Wis.  145,  23  N.  W. 
123;  Chicago,  etc.,  R.  Co.  v.  Hedges,  105  Ind. 
39&  7  N.  E.  801 ;  O'Connor  v.  Missouri,  eta. 
R.  Co..  94  Mo.  1.50,  7  S.  W.  106, 4  Am.  St.  Rep. 
864;  Alabama,  eta,  B.  Co.  r.  Summers,  68 


Miss.  566,  10  South.  6S;  Phillips  t.  MU 
waukee,  eta,  R.  Co.,  9  L.  R.  A.  521,  77  Wis 
849,  46  N.  W.  648;  French  v.  Taunton  Brancli 
R.  Co.,  lie  Mass.  537;  Brown  v.  New  York 
Central  R.  Co.,  32  N.  T.  597.  88  Am.  Dec 
853;  Illinois  Cent  R.  Co.  v.  Baches,  55  lit 
879;  Mers  y.  Missouri  Paa  R.  Cc  88  Mo. 
672,  1  8.  W.  882. 

These  considerations  apply  nlso  to  tbe  ques- 
tions argued  as  relating  to  lnstructiaiii%  and 
the  Judgment  is  affinned. 


(40  Ind.  App.  !S2) 

INDIANAPOLIS  TRACTION  &  TER>nNAL 
CO.  y.  FORMES.    (No.  5,861.)  i 

(Appellate  Court  of  Indiana.    Division  No,  2. 
April  S,   1907.) 

1.  CABRIERS  —  INJUBT    TO     PaSSBNOEBS  —  AC- 
TION 8— CJOllPLiI  NT— SUIMCIEN  OT . 

A  complaint  in  an  action  for  Injorie*  to 
a  passenger  on  m  street  car  in  a  collision  with 
a  train  on  a  railroad  crossing  which  alleges 
that  "defendant  by  and  through  its  servants" 
in  charse  of  the  car  negligently  ran  it  on  die 
railroad  track  and  collided  with  a  freight  car 
thereoD,  causing  Injury  to  the  passenger,  showi 
that  defendant's  serranta  had  charge  of  the  cat 
and  were  acting  In  the  line  of  &eir  employ- 
ment at  tbe  time  of  the  injury. 

2.  Appkai/— CoBBKcnow    o»    Recobd— Pbejc- 

DICIAI.    EBBOB. 

After  the  doee  of  the  evidence  on  the  firet 
trial  of  an  action,  defendant  obtained  leave  to 
amend  Its  answer  to  correspond  with  the  proof. 
Tbe  amendment  did  not  change  the  issues.  Tbe 
record  recited  that  tbe  court  granted  the  amend- 
ment, and  that  the  same  was  filed.  After  judg- 
ment plaintiff  filed  a  motion  to  correct  the  entrr 
by  making  it  show  that  the  amendment  to  the 
answer  was  by  interlineation  and  not  by  filini; 
an  amended  answer.  Held,  that  the  action  of 
the  court  in  sustaining  the  motion  and  making 
tbe  correction,  if  erroneous,  was  not  prejndiciaL 

8.  Stbbet    Railboads— RjconLATioits— Loos- 
otrrs— Obdirances— Validitt. 

A  municipal  ordinance  requiring  street  car 
conductors  to  go  across  steam  railroad  tracks 
In  advance  of  their  cars,  and  prohibiting  the 
motorman  from  moving  the  cars  across  the 
tracks  until  signaled  so  to  do  by  the  conductor! 
from  tbe  opposite  side  of  the  tracks,  is  not  un- 
reasonable. 

4.  APPEAIr-H * BMT.WIS    EbBOB— AoinSSIOH    OF 

BVIDENCB. 

Where,  in  an  action  by  a  street  car  pas- 
senger for  injuries  in  a  collision  between  a  car 
and  a  freight  car  at  a  railroad  crossing,  the  nn- 
contradicted  evidence  showed  that  at  the  time 
of  the  accident  it  was  cloudy  and  misting  tain, 
that  there  was  an  electric  light  at  tbe  crossing, 
and  that  the  street  car  had  an  electric  head- 
light illuminating  tbe  surroundings,  the  error,  it 
any,  in  permittine  the  record  of  the  signal  serv- 
ice to  be  admitted  In  evidence,  was  harmless. 

[E!d.  Note. — For  cases  in  point,  see  Cent  Dia. 
vol.  8,  Appeal  and  Biror,  i  4161.] 

&   EVIDXNCB  —  EXAIIINATION      OF      BZPXKTS  — 
HTPOTHBTIOAIi    QUESTIONS. 

Where,  in  a  personal  Injury  action,  plain- 
tiff  had  introduced  evidence  from  which  tli« 
jury  might  infer  that  her  physical  conditioD 
as  described  in  a  hypothetical  question  pro- 
pounded to  an  expert  wai  produced  alone  b^*  tbe 
Injury  she  had  received  in  the  accident  com 
plained  of,  the  hypothetical  question  was  not 
erroneous. 

TEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence.  «  2369-2374.] 
'Seheartng  denied. 
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0.  Appeai.  —  Hakmless  Bbbob  —  Failubb  xo 

StTBUIT  iBStTKS. 

Where,  in  an  action  for  personal  injnries, 
defendant  relied  on  plalntifTi  execution  of  a 
release  of  her  claim  for  damages,  and  the  evi- 
dence showed  that  the  amount  paid  in  consid- 
oration  of  the  release  was  tendered  bade  to  de- 
fendant within  a  da;  or  two  after  the  execution 
of  the  release,  and  that  the  tender  was  kept 
good  by  bringing  the  money  into  court  when  the 
suit  was  brought,  the  omliMiion  of  the  court  to 
atate  in  its  instructions  that  it  was  necessary, 
to  justify  a  verdict  for  plaintiff,  that  a  tender 
of  the  money  received  by  her  on  executing  the 
release  should  be  proved,  was  harmless. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  3,  Appeal  and  Error.  H  4212,  4213.] 

7.  Saks— iKBTBUonoRB. 

Where,  in  a  personal  injury  action,  de- 
fendant relied  on  a  release  executed  b^  plain- 
tiff, and  the  evidence  warranted  a  finding  that 
?ilaintiff  was  at  the  time  of  its  execution  mentally 
ncompetent,  and  that  it  was  procured  by  fraud 
of  defendant,  the  error,  if  any,  In  an  instruc- 
tion that  if  defendant  without  the  knowledge 
of  plaintiff  altered  the  release  by  Inserting 
therein  that  if  it  agreed  to  pay  plaintitTs  doc- 
tor bills  the  release  was  void,  was  not  reversible. 

Appeal  from  Circuit  Court,  Morgan  Coun- 
ty ;  Job.  W.  WlUiama,  Judge. 

Action  by  Ellzabetii  Formes  agaloBt  the 
Indianapolis  Traction  ft  Terminal  Company. 
From  a  Jndgmait  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

F.  Winter  and  W.  H.  Latta,  for  appellant 
George  Young,  George  W.  Grubbs,  and  Jno. 
If.  Ballcgr,  for  appellee. 

RABB,  J.  The  appellee  sued  ttie  appelant; 
together  wltta  the  Indianapolis  Street  Rail- 
way Company,  the  Cincinnati,  Hamllt<m  ft 
Western  Railway  Company,  and  the  Cincin- 
nati, Hamilton  ft  Dayton  Railway  Company, 
to  recover  damages  alleged  to  hare  been  sus- 
tained by  her  through  tiie  negligent  act  of  the 
defendants.  The  caufte  was  dismissed  as  to 
all  the  defendants  except  the  appellant.  The 
appellant's  demurrer  to  the  second  paragraph 
of  the  amended  complaint  was  overruled,  and 
an  exception  reserved.  An  answer  In  two 
paragrapb»— the  first  a  general  denial,  tbe 
second  setting  up  a  written  release  executed 
by  tbe  appellee  before  tbe  commencement  of 
the  action — ^was  filed  by  appellant  Tbe  ap- 
pellee replied  to  tbis  answer,  first,  denying 
the  execution  of  tbe  writing  under  oath,  and, 
second,  alleging  fraud  In  procuring  tbe  re- 
lease. The  entire  record  in  tbe  case  Is  not 
before  tbe  court;  but  It  appears  that  there 
were  two  jury  trials  In  tbe  case,  the  first  trial, 
for  some  reason  not  made  apparent  either 
resulting  In  no  verdict  or  the  verdict  was  set 
aside.  On  the  second  trial,  a  general  ver- 
dict was  returned  in  favor  of  appellee,  assess- 
ing ber  damages  at  $8,000,  together  with  an- 
swers to  Interrogatories  submitted  to  the  ju- 
ry by  the  court.  Appellant's  motion  for  a 
new  trial,  assigning  77  reasons  therefor,  was 
overruled,  and  judgment  rendered  In  favor  of 
appellee  on  the  verdict 

The  first  assigned  error  urged  upon  our 
consideration  by  appellant  Is  the  ruling  of 
the  court  below  In  overruling  the  demurrer 


to  the  second  ];>aragraph  of  the  amended  com- 
plaint The  objection  taken  to  this  para- 
graph is  that  It  does  not  sufflclentiy  show 
that  the  motorman  and  conductor  were  acting 
In  the  line  of  their  duty  and  employment  at 
the  time  of  the  alleged  Injury.  Tbere  Is  no 
merit  in  this  contention.  The  paragraph  of 
complaint  In  question  avers  among  other 
things  that  the  "defendant  by  and  through 
its  servants  who  were  in  charge  of  said  car 
upon  which  the  plaintiff  was  a  passenger, 
carelessly  and  negllgrently  ran  said  car,  or 
caused  the  same  to  be  run,  upon  said  railroad 
track  at  said  crossing,  and  carelessly  and 
negligently  collided  with  a  moving  freight 
car  on  the  west  track,  causing  the  injury  to 
tbe  plaintiff  hereinafter  more  fully  set  forth." 
This  language  plainly  means  that  appellant's 
servants  in  charge  of  their  passenger  car  neg> 
ligently  and  carelessly  ran  It  in  collision  with 
tbe  freight  car.  The  averment  that  the  serv- 
ants bad  charge  of  the  car  was  sufficient  to 
impose  upon  them  the  duty  of  at  least  keep- 
ing It  out  of  barm's  way.  Indianapolis,  eta, 
Ry.  Co.  ▼.  Schmidt  168  Ind.  800,  71  N.  B. 
201;  Louisville,  etc.,  Ry.  Co.  v.  Wood,  113 
Ind.  B46,  14  N.  E.  R72,  16  N.  B.  197. 

It  appears  that  after  tbe  close  of  the  evi- 
dence upon  the  first  trial  appellant  asked  and 
obtained  leave  of  court  to  amend  the  second 
paragraph  of  Its  answer  to  correspcmd  wltb 
the  proof  by  striking  out  certain  words  In 
the  answer  and  Inserting  certain  other  words, 
all  of  which  was  set  forth  In  their  written 
motion.  The  record  recites  that  "^e  court 
grants  said  petition  and  permits  said  amend- 
ment and  now  said  amendments  are  made, 
and  said  second  paragraphs  are  each  filed 
and  are  as  follows,"  setting  out  the  original 
paragraphs  of  answer  as  amended.  This  en- 
try was  made  In  May,  1004.  After  the  judg- 
ment was  rendered  In  this  cause,  the  appel- 
lee filed  a  verified  motion  to  correct  this  or- 
der-book entry  by  making  It  show  that  the 
amendment  to  the  answers  was  by  Interlinea- 
tion and  not  by  filing  an  amended  answer. 
This  motion  was  sustained,  and  the  correc- 
tion ordered,  and  to  this  action  of  the  court 
an  exception  was  taken  by  appellant  and 
It  Is  earnestly  Insisted  as  reversible  error. 
If  there  was  error  In  this  action  of  tbe  court 
a  question  we  do  not  decide.  It  was  entirely 
harmless.  The  theory  of  appellant  Is  that  by 
the  act  of  refiling  the  answers  as  amended 
under  the  leave  of  court  granted,  so  that  tbe 
same  would  conform  to  tbe  proof  given  on 
tbe  trial,  the  issues  In  the  cause  were  there- 
by changed,  and  appellee's  reply  withdrawn 
from  tbe  record.  This  Is  an  erroneous  as- 
sumption. Amendments  of  this  character  do 
not  change  the  Issues  as  they  are  formed  and 
submitted  for  trial.  A  different  rule  prevails 
as  to  such  amendments  made  after  tbe  is- 
sues are  formed  and  submitted  for  trial  to 
conform  the  pleadings  to  the  proof  griven  up- 
on the  trial  than  obtains  where  amendments 
are  made  to  pleadings  that  are  designed  to 
f<Mrm  tbe  Issue  to  submit  for  frIaL    In  this 
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case,  when  tbla  amendment  was  made^  the  Is- 
sues had  all  been  formed,  and  those  Issues 
had  been  submitted  to  a  sworn  Jury  to  try. 
It  was  not  a  material  amendment  It  did  not 
change  the  issues  and  require  that  the  Jury 
be  resworn.  If  the  appellant  is  right  in  its 
contention,  then  the  making  of  the  amend- 
ment would  have  had  the  effect  of  with- 
drawing the  case  from  the  jury  and  requiring 
Its  resubmission  and  the  jury  to  be  resworn. 
We  hold  that  the  reflUng  of  the  amended 
answers  was  entirely  unnecessary,  and  that 
It  bad  no  effect  to  change  the  issues  as  they 
were  formed  and  submitted  to  the  Jury. 
Crassen  v.  Swoveland,  22  Ind.  427;  Record 
V.  Ketcham,  76  Ind.  482. 

Among  other  reasons  urged  for  a  new  trial 
is  that  the  court  erred  In  permitting  the  ap- 
pellee to  introduce  in  evidence  over  the  ob- 
jection of  the  appellant  the  city  ordinance 
requiring  conductors  of  street  cars  to  go 
across  steam  railroad  tracics  in  advance  of 
their  car,  and  prohibiting  the  motorman  from 
moving  the  car  across  the  track  until  he  is 
signaled  so  to  do  by  the  conductor  from  the 
opposite  side  of  the  track.  The  objection  ur- 
ged against  this  ordinance  Is  that  It  is  un- 
reasonable, oppresslye,  unfair,  and  arbitrary. 
Cities  have  power  to  enact  ordinances  for 
the  security  and  protection  of  their  citizens. 
The  evident  purpose  of  this  ordinance  was  to 
add  to  the  security  and  safety  of  the  citizens 
of  Indianapolis  traveling  in  street  cars  upon 
the  streets  of  the  city.  We  think  that  the 
provisions  of  the  ordinance  were  well  calcu- 
lated to  give  such  better  security  to  those 
using  the  street  cars,  and  that  It  was  neither 
unreasonable,  unfair,  arbitrary,  nor  oppres- 
sive. Pitt^urg,  etc.,  Ry.  Oo.  y.  Browning, 
84  Ind.  App.  90,  71  N.  E.  227. 

It  is  urged  that  the  court  erred  In  permit- 
ting the  record  of  the  signal  service  to  be 
Introduced  In  evidence.  Perhaps  It  did,  but. 
If  so,  it  was  certainly  a  harmless  error.  The 
uncontradicted  testimony  of  all  the  witnesses, 
both  for  appellant  and  appellee,  who  testify 
on  the  point,  agrees  that  at  the  particular 
time  of  the  accident  It  was  cloudy  and  mist- 
ing rain,  but  that  there  was  an  electric  light 
at  the  crossing,  and  that  the  street  car  had 
an  electric  headlight  that  illuminated  the  ma- 
roundlngs,  and  this  item  of  evidence  could 
not  possibly  have  influenced  the  verdict  of 
the  Jury. 

Objection  is  also  made  to  a  hypothetical 
question  propounded  to  Dr.  Sandy  upon  his 
examination  in  rebuttal.  The  only  objection 
we  can  see  to  this  question  is  that  it  is  too 
long,  embodying  quite  a  number  of  unneces- 
sary facts ;  but  we  do  not  think  the  question 
is  subject  to  the  criticism  urged  against  It  by 
appellant  It  was  not  necessary  that  the 
question  should  set  forth  and  embody  all  the 
facts  in  the  case  relating  to  the  matter.  Par- 
ties have  the  right  to  propound  hypothetical 
questions  to  professional  witnesses  embody- 
ing tbe  proponent's  theory  of  the  facts  in  the 
case,  within  the  limits  of  what  the  evidence 


tends  to  prove.  If  tbe  evidence  falls  to  sus- 
tain the  facts  embodied  In  the  question  upon 
which  the  expert  bases  his  opinion,  then  tlie 
answer  will  prove  nothing,  and  the  Jury 
should  be  so  Instructed.  If  other  facts  than 
those  set  forth  in  the  question,  and  that 
would  affect  the  opinion  of  the  witness,  ap- 
pear in  evidence,  It  Is  the  province  of  the 
opposing  party  to  make  this  apparent  upon 
cross-examination  of  the  expert,  and  in  this 
way  his  opinion  would  be  properly  expressed 
to  the  jury  and  go  for  what  it  was  worth. 
Thus,  that  other  causes  than  the  injury  com- 
plained of  might  have  produced  the  effect  de- 
scribed in  the  hypothetical  question  upon  the 
patient  could  be  shown  in  cross-examination. 
But  the  proponent  of  the  question  undoubted- 
ly had  the  right  to  assume  that  the  evidence 
established  the  fact  that  there  were  no  other 
causes  to  produce  the  given  effect:  and  in 
this  case  the  appellee  had  introduced  evi- 
dence from  which  the  jury  might  infer  that 
her  physical  condition  as  described  in  tbe 
hypothetical  question  was  produced  alone  by 
the  Injury  she  had  received  In  the  accident 
Guetig  V.  State,  08  Ind.  94,  32  Am.  Rep.  90 : 
Bums  V.  Barenfleld,  84  Tnd.  43;  Goodwin  v. 
State,  96  Ind.  550;  Davidson  v.  State.  135 
Ind.  254,  34  N.  E.  972;  Thomas  v.  Dabble- 
mont,  31  Ind.  App.  146,  67  N.  B.  463:  Stand- 
ard Oil  Co.  T.  Bowker,  141  Ind.  12,  40  N.  E. 
128. 

Many  of  the  alleged  errors  of  the  court  be- 
low complained  of  by  api>ellant  are  disposed 
of  by  the  view  we  take  of  the  effect  of  the 
amendment  to  the  appellant's  answer  made 
to  correspond  with  the  proof  apon  tbe  first 
trial  of  the  cause,  and  It  Is  unnecessary  to 
further  note  them. 

Appellant  complains  of  the  8th,  9tli.  10th, 
11th,  14th,  and  15th  instmctlons  given  by  the 
court  to  the  jury  at  appellee's  request,  and 
its  very  able  and  learned  counsel  assails 
these  Instructions  In  most  vigorous  and 
graphic  argument  It  is  Insisted  that  tbey 
are  vague,  uncertain,  shifting,  and  lUnsion- 
ary;  that  they  form  no  basis  upon  which 
the  jury  could  determine  tbe  case;  that  they 
do  not  properly  state  the  law;  that  they  re- 
late to  issues  not  before  the  Jury,  and  that 
they  leave  out  of  the  case  elements  that  are 
necessary  for  the  jury  to  consider;  that 
some  of  them  are  mandatory,  and  omit  tbe 
consideration  by  the  Jury  of  facts  necessary 
to  be  shown  in  order  to  justify  a  mandatory 
Instruction.  The  most  of  these  instructions 
Just  complained  of  are  general  statements  of 
abstract  propositions  of  law,  not  undertaking 
to  give  to  the  Jury  the  law  applicable  to  the 
particular  facts  shown  in  the  evidence,  and 
they  correctly  state  the  law  as  it  is  laid  down 
in  the  books. 

Instruction  8,  which  Is  subject  to  tbe  se- 
verest criticism  from  counsel,  and  which  Is 
literally  torn  to  shreds  and  patches,  is  copied 
verbatim  et  literatim  from  the  decision  of  the 
Supreme  Court  In  the  case  of  Yount  v.  Toant 
144  Ind.  133,  43  N.  E.  136,  and  It  correctly 
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states  the  abstract  law  npon  the  subject  If 
It  was  the  only  instruction  given  to  the  Jury, 
it  would  be  subject  to  criticism  only  because 
It  was  too  general  In  Its  terms,  and  did  not 
lay  down  the  rule  with  suflScIent  particularity 
to  guide  the  Jury  in  their  decision  of  the 
case  before  them  upon  the  pleading  and  the 
evidence.  But  instructions  are  not  to  be  tak- 
en up  and  singly  analyzed  each  by  itself,  and 
accepted  or  rejected  without  reference  to  oth- 
ers. The  entire  instructions  must  be  consider- 
ered  together.  It  is  not  to  be  supposed  that 
the  court  undertakes  to  state  all  the  law  gov- 
erning a  case  in  a  single  instruction.  All  the 
Instructions  given  by  the  court  to  the  Jury 
upon  any  particular  subject  are  to  be  con- 
sidered and  construed  together,  and,  oonsid- 
erlng  and  construing  these  instructions  com- 
plained of  along  with  Instructions  12  and  13« 
14  and  15,  18  and  IT,  18, 19,  20,  and  21,  given 
by  the  court  to  the  Jury  at  the  appellant's  re- 
quest, wherein  the  Jury  are  repeatedly  told 
that  If  the  appellee  had  sufficient  mental  ca- 
pacity to  know  and  understand  the  terms  -of 
the  contract  she  was  signing,  that  then  the 
contract  would  be  valid  and  binding,  what- 
ever they  might  think  of  the  inadequacy  of 
the  consideration  or  the  circumstances  under 
which  It  was  signed,  and  that  the  real  and 
vital  question  in  the  case  so  far  as  that 
branch  of  It  was  concerned  was,  did  the  ap- 
pellee imderstand  the  terms  of  the  contract 
she  was  signing?  This  was  repeated  over 
and  over  again  In  these  insTtructlons,  so  that 
the  Jury  could  not  have  misunderstood  the  is- 
sue, nor  have  been  misled  by  any  of  these  In- 
structions complained  of,  and  the  answers  to 
the  Interrogatories  returned  with  the  general 
verdict  show  clearly  that  the  Jury  fully  com- 
prehended the  exact  issue  they  were  called 
upon  to  determine  from  the  evidence. 

It  is  complained  that  the  Instructions  giv- 
en, as  above  referred  to,  left  out  of  considera- 
tion the  vital  question  of  the  tender  back  by 
the  appellee  to  the  appellant  of  the  considera- 
tion which  she  had  received  for  executing  the 
release.  There  was  no  dispute  In  the  evidence 
about  the  fact  that  such  tender  had  been 
made.  The  accident  In  which  appellee  was  In- 
jured occurred  on  the  2d  day  of  March,  1908, 
and  this  suit  was  brought  on  the  2d  day  of 
April  following.  The  evidence  shows  without 
contradiction  that  the  $20  paid  by  the  com- 
pany to  the  appellee  as  a  consideration  for 
the  release  was  tendered  back  to  the  company 
the  next  day  or  two  after  the  transaction 
took  place,  and  the  tender  kept  good  by 
bringing  the  mraney  into  court  yihea  the  suit 
was  brought  for  the  use  and  benefit  of  the 
appellant  This  being  the  case,  the  omission 
of  the  court'  to  state  In  InstructlonB  10  and 
11  that  It  was  necessary  in  order  to  Justify 
a  verdict  in  behalf  of  tiie  appellee  that  this 
fact  should  be  proven  would  be  a  harmless 
error. 

Complaint  is  also  made  of  Instructions  12 
and  13.    By  these  instructions  the  Jury  were 


told  that  if,  after  the  contract  of  release  was 
executed  by  the  appellee,  they  should  find 
that  the  appellant,  without  appellee's  knowl- 
edge or  consent,  altered  the  same  by  writing 
therein  the  words  "and  said  company  agrees 
to  pay  the  doctor  bills,"  that  such  alteration 
vitiated  the  contract,  and  it  would  not  be 
binding  upon  the  appellee.  Appellant  very 
earnestly  and  forcefully  contends  that  such 
an  alteration  made  in  an  executed  instrument 
of  the  character  here  involved  would  not  af- 
fect the  validity  of  the  release,  that  a  differ- 
ent rule  applies  to  alterations  made  in  writ- 
tea  Instruments  evidencing  executed  con- 
tracts than  that  which  applies  to  alterations 
made  in  written  Instruments  evidencing  ex- 
ecutory contracts,  and  we  are  not  prepared  t» 
say  that  the  contention  of  appellant  upon  this 
proposition  Is  not  the  law.  We  do  not  feel 
called  upon  to  decide  that  question  here. 

In  this  case  the  Jury  returned  with  their 
gmeral  verdict  answers  to  certain  interroga- 
tories, among  others  the  following:  "Q.  Was 
plaintiff  at  her  home  when  she  signed  said 
release?  A.  Xes,  original  release.  Q.  How 
many  times.  If  at  all,  did  plaintiff  read  said 
release  before  she  signed  It?  A.  Didn't  read 
it  Q.  If  the  plaintiff  signed  the  wrltt^i  re- 
lease pleaded  by  the  defendant  In  its  answer, 
where  did  she  so  sign  it?  A.  At  home.  Q. 
Who  took  said  release  to  her  home?  A. 
George  Harv^.  Q.  How  long  was  that  after 
the  plaintiff  was  injured?  A.  About  10  hours. 
Q.  Was  she  lying  on  her  couch  at  the  time? 
A.  Yes.  Q.  Was  she  under  the  Influence  of 
opiates?  A.  Yea.  Q.  Was  she  suffering  pain 
from  her  Injury?  A.  Yes.  Q.  Was  she  de- 
lirious? A.  Yes.  Q.  Was  she  at  the  time 
hysterlcaJ?  A.  Yes.  Q.  Was  her  will  power 
and  Judgment  at  the  time  Impaired?  A.  Yes. 
Q.  If  she  read  the  paper  over,  did  Ae  under- 
stand and  comprehend  Its  meaning?  A.  No. 
Q.  If  she  signed  the  paper  presented  by  Har- 
vey, did  she  know  that  she  was  releasing  her 
cause  of  action  against  the  company?  A.  No. 
Q.  Was  not  the  plalntlfiCs  mind  weakened'  by 
the  use  of  medicine,  by  pain  and  suffering, 
when  she  signed  the  release?  A.  Yes.  Q. 
Did  George  Harvey,  agent  of  the  defendant 
company,  in  first  stating  his  business  the  day 
the  release  was  signed,  use  this  language: 
'Mr.  Jones  sent  me  out  with  $20,  thinking 
you  might  need  It  to  help  you  through.  The 
company  always  tries  to  help  Its  employes' 
—or  words  to  that  effect?  A.  Yes."  The  evi- 
dence Introduced  in  the  case  upon  the  subject 
of  the  signing  of  this  release  was  conflicting, 
but  there  was  evidence  that  Justified  the  find- 
ing made  by  the  Jury  In  their  answers  to  all 
of  these  interrogatories.  With  these  facta 
found  by  the  Jury,  it  could  make  no  difference 
when  the  clause  providing  that  the  appellant 
company  should  pay  the  doctor  bills  was  writ- 
ten In  the  Instrument,  with  reference  to  its 
execution,  or  what  Its  legal  effect  The  ex- 
istence of  these  facts  with  the  undisputed 
facts  shown  in  the  evidence  that  the  appelle«r 
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promptly  disavowed  the  release  and  offered 
to  return  the  consideration,  and  kept  that 
offer  good  by  bringing  the  money  Into  court, 
precludes  this  court  from  reversing  the  case, 
whether  this  instmctlon  waa  right  or  wrong. 
If  these  facts  existed,  the  case  was  correctly 
decided,  however  the  instruction  may  have 
been.  Sponhaur  v.  Mallory,  21  Ind.  App. 
301,  52  N.  B.  245;  Pittsburg,  etc,  B.  B.  Co. 
V.  HIggs,  165  Ind.  694,  76  N.  E.  299,  4  L.  B. 
A.  (N.  S.)  1081 ;  Morgan  v.  Jackson,  82  Ind. 
App.  169,  69  N.  B.  410;  Indianapolis,  etc., 
Co.  V.  O'Donnell,  85  Ind.  App.  312,  73  N.  B. 
163,  74  N.  B.  253;  Muncle  Pulp  Co.  v.  Koontz, 
33  Ind.  App.  R82,  70  N.  B.  999;  Terre  Haute, 
etc.,  V,  Salmon,  84  Ind.  App.  664,  73  N.  R 
268 ;  Baum  v.  Palmer,  165  Ind.  013,  76  N.  E. 
108. 

It  !■  claimed  that  the  court  gave  undue 
prominence  to  the  question  of  fraud,  and  that 
instruction  after  instruction  involving  the 
same  points  were  hurled  at  the  Jury,  some  of 
them  word  for  word  alike.  There  waa  no  un- 
usual number  of  instructions  given  by  the 
court  to  the  Jury  In  this  case  upon  that  sub- 
ject Instructions  aaked  by  appellee— 8,  9^ 
10^  11,  14,  and  15— were  on  that  subject  In> 
Btrnctions  8,  9,  14,  and  16  were  simply  gen- 
eral atatemoits  of  the  abstract  law,  not  un- 
dertaking to  call  the  Jury's  attention  to  par- 
ticular facts  involved  In  the  case.  Instruc- 
tions 10  and  11  are  the  only  ones  that  directed 
the  attention  of  the  Jury  to  the  facts  claimed 
by  appellee,  as  controlling  and  bearing  on 
the  case;  whereas,  the  court  gave,  at  the  re- 
quest of  the  appellant  10  Instructions  upon 
the  same  subject  We  think  the  appellant  has 
no  ground  to  complain  on  this  soor&  The 
court  seems  to  have  acted  wltli  perfect  im- 
partiality in  that  respect  and  gave  to  the 
Jury  all  the  Instructions  asked  by  either  par- 
ty, except  a  pwonptoiy  Instmctlon  asked 
by  the  appellant,  which  was  refused.  Kor 
were  the  Instructtons  conilictlng.  Complaint 
was  made  of  instruction  3,  given  by  the  court 
at  appellee's  request  We  think  this  instruc- 
tion was  not  erroneous.  It  clearly  stated  to 
the  Jury  the  issues,  and,  where  the  burden 
lay  upon  the  complainant  the  answer  and  the 
reply.  That  was  the  sole  purpose  of  the  In- 
struction, and  the  Jury  could  not  have  mis- 
understood It  We  think  the  evidence  suf- 
ficient to  sustain  the  verdict  of  the  Jury.  The 
fact  that  the  Jury  answered  the  interrogatory 
as  to  whether  or  not  the  appellee  had  signed 
the  written  release  pleaded  by  the  appel- 
lant, In  the  negative,  does  not  affect  the  case. 
It  is  perfectly  manifest  from  the  answers  to 
all  of  the  Interrogatories  that  the  Jury  find 
that  the  clause  providing  that  the  company 
should  pay  the  doctor  bills  was  inserted  in 
the  original  agreement  after  the  appellee 
signed  it  They  do  find  that  she  signed  the 
-original  agreement  and  the  misapprehension 
«f  the  court,  If  it  was  a  misapprehension,  that 
the  interlineation  of  the  words  wiOi  reference 
to  the  doctor  bills  in  the  written  release 


vitiated  the  Instmment;  would  not  affect  the 
rights  of  the  appellant  nor  JustU^  this  court 
In  reversing  the  case. 
Judgment  affirmed. 

(2S(  IlL  301) 
LINDSAY  V.  UNDSAY. 
(Supreme    Court   of    IlUnois.    Feb.   21,   1907.) 

1.  DiVOBCB  —  Gbounds  —  Dbsebtiom  —  Soi- 

FICIENCT   or   BVIDENCC 

In  a  «uit  for  divorce,  evidence  examined, 
and  held  to  skow  de8ertl<»  of  tiie  hQslwnd  by 
hia  wife. 

fEd.  Note.— For  cases  in  point  see  Cent  Di^ 
vol.  17,  Divorce,  i  446.] 

2.  Same  —  CoNuoNATioH  ov  Dxskbtioh  —  Bb- 

TUBN   or  WlM. 

The  fact  that  snbseqnent  to  the  failnre  of 
a  wife  to  secure  divorce,  she  returned  to  lier 
littsband'g  home,  and  the  hoRband  and  wife 
lived  tof^etfaer  under  the  same  roof,  waa  no  proof 
of  coudonation  of  the  wife's  desertion,  or  a. 
discontinuance  thereof.  In  the  absence  of  re- 
Bumption  of  the  marital  relationa.  where  tlie 
wife  at  the  time  of  returning  to  her  husband 
had  no  intention  of  resuming  such  relationa  in 
any  manner,  but  her  purpose  in  returning  was 
merely  to  gain  some  advantage  whidi  might  a» 
sist  her  in  obtaining  a  divorce. 

[Eld.  Note.— For  cases  in  point  see  Cent  Dig, 
vol  17,  Divorce,  U  169-170.] 

S.  .Sams— Affkai/— Decision- DuBBcnoHS    lo 

Tbial  Court. 

In  a  suit  for  divorce,  where  the  facts  are 
ail  before  the  court  on  appeal,  it  will  finally 
determine, what  the  decree  must  be,  and  direct 
the  superior  court  to  enter  the  same,  wltere 
the  interests  of  the  parties  and  the  ends  of 
Justice  will  be  promoted  thereby. 

fEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.   17,  Divorce,  i  574.] 

Hand,  WllUn.  a&d  Garter,  JJ..  diasentto^ 

Appeal  from  Appellate  Court  First  Dis- 
trict 

Suit  by  Pearl  F.  Lindsay  against  J.  Clar- 
ence Lindsay.  From  a  decree  dismissing 
plaintiff's  bill  and  defendant's  cross-bill,  de- 
fendant appeals.  Beversed  and  remanded, 
with  directions. 

Waterman,  Thurman  A  Boss,  for  appelant 
Cyrus  W.  Bkse  and  Louis  H.  Hanna,  for  ap- 
pellee. 

OABTWBIOHT,  T.  Appellant  and  iqipdlee 
were  married  on  September  12,  1889.  They 
have  two  chlldr«i — ^Eidward  F.  Lindsay,  bom 
October  28, 1893,  and  Lawrence  Lindsay,  bom 
April  ]7,  1897.  Their  home  has  been  In  the 
city  of  Ohica^ ;  appellant  being  a  physician 
and  having  his  office  In  his  residence.  On 
September  16,  1900,  they  had  a  quarrel  at 
Macatawa  Park,  In  Michigan,  where  appellee, 
with  the  two  children,  was  spending  the  sum- 
mer in  a  cottage  rented  by  appellant  A  bout  a 
week  after  that  trouble  appellee  went  with 
the  children  to  the  home' of  her  parents.  In 
Monmouth,  111.,  and  remained  there  until 
January  10,  1904.  On  April  23,  1903,  she 
filed  a  bill  for  divorce  in  the  circuit  court  of 
Warren  county,  charging  appellant  with  de- 
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sertion,  and  praying  for  a  divorce  and  the 
custody  of  the  children.  The  appellant  an- 
swered the  bill,  and  there  was  a  trial  of  the 
Issue  by  Jury.  The  rerdlct  was  not  guilty, 
and  the  court,  after  overruling  a  motion  for 
a  new  trial,  dismissed  the  bill  at  the  cost  of 
appellee  on  November  4, 1903.  That  decree  Is 
In  full  force.  On  January  19,  1904,  appellee 
returned  to  the  home  in  Chicago,  and  remain* 
ed  there  in  the  same  house  with  appellant 
until  January  11, 1906.  On  January  12,  1905, 
she  filed  hi  the  superior  court  of  Cook  county 
the  original  bill  in  this  case,  charging  appel- 
lant with  extreme  and  repeated  cruelty,  and 
praying  for  a  divorce  and  the  custody  of  the 
children.  Appellant  answered  the  bill,  de- 
nying the  charges  contained  In  It,  and  filed  a 
cross-bill,  charging  appellee  with  des^tlon 
for  the  statutory  period  and  extreme  and  re- 
peated cruelty,  and  prayed  for  a  divorce  and 
the  custody  of  the  children.  Appellee  answer- 
ed the  cross-bill,  denying  the  charges,  and  the 
Issues  formed  under  the  original  bill  and 
cross-bill  were  heard  by  the  court.  A  decree 
was  entered  dismissing  the  appellee's  bill  and 
appellant's  ctoss-blll  for  want  of  equity,  ex- 
cept as  to  the  custody  of  the  children.  The 
court  then  proceeded  to  decree  that  appellee 
should  have  the  custody  of  the  younger  child, 
and  the  father  should  have  the  custody  of 
the  older  child,  in  each  case  subject  to  the 
right  of  visitation  by  the  other.  Appellee 
did  not  appeal,  but  appellant  removed  the 
cause  by  appeal  to  the  Appellate  Court  for  the 
First  District,  and  the  branch  of  that  court 
affirmed  the  decree.  Appellee  assigned  no 
cross-errors  in  the  Appellate  Court  or  this 
court,'  and  the  decree  is  not  questioned  so  far 
as  the  dismissal  of  the  original  bill  is  con- 
cerned. The  only  question  Is  whether  ap- 
pellant was  entitled  to  a  divorce  on  his  cross- 
bill 

The  decree  of  the  circuit  court  of  Warren 
county  on  November  4,  1903,  conclusively  set- 
tled the  fact  that  there  had  been  no  desertion 
of  the  appellee  by  the  appellant  for  the  stat- 
utory period,  and  that  she  had  no  ground  for 
a  divorce  at  that  time.  The  decree  was  res 
adjudlcata  of  everything  that  was  or  might 
have  been  alleged  by  her  as  a  g^round  for  di- 
vorce, and  the  circumstances  of  the  separa- 
tion in  September,  1900,  are  only  material 
as  affecting  the  rights  of  the  appellant  under 
bis  cross-bill.  The  circumstances  of  that  diffi- 
culty are  as  follows:  Appellee  was  spend- 
ing the  summer  at  Macatawa  Park,  Mich., 
with  her  two  children,  and  appellant  visited 
them  from  time  to  time.  Upon  the  occasion 
of  one  of  these  visits,  on  September  IS,  1800, 
appellant,  arriving  at  the  cottage  about  noon, 
found  there,  eating  dinner  with  appellee  and 
the  two  children,  a  man  wtM>se  personal  In- 
timacy with  appellee  appellant  had  previously 
made  some  objection  to,  although  the  fam- 
ilies of  the  two  men  were  on  friendly  and  in- 
timate terms,  with  the  entire  approval  of  ap- 
pellant Upon  learning  that  this  man  had 
sr«nt  the  night  there,  with  no  one  except  ap- 


pellee and  the  children,  appellant  wad  very 
much  excited.  Appellee  testified  that  he  was 
very  ninch  agitated,  sat  down  at  the  table,  got 
up  and  went  away,  and  sat  down  again,  and 
ate  hardly  any  dinner.  Be  took  the  children 
and  went  upstairs,  and  after  being  with  them 
about  an  hour  he  came  down  with  them,  and 
said  to  ai^eliee  that  he  understood  now  why 
she  bad  not  come  to  Chicago  three  days  be- 
fore to  spend  their  wedding  anniversary  to- 
gether, as  they  had  arranged  to  do.  She  tes- 
tified that  he  then  charged  her  wltti  having 
committed  adultery,  while  he  teatlfled  that 
he  did  not  believe  such  to  be  the  fact  or  make 
the  charge,  but  he  did  charge  her  with  being 
guilty  of  Imprudent  and  Indiscreet  conduct, 
and  attempted  to  obtain  an  explanation.  She 
testified  that  She  made  no  r^Iy  whatever, 
and  he  went  back  upstairs,  and  after  a  while 
came  down  again  and  made  the  same  charge. 
He  testtfied  that  her  reply  was  a  countercharge 
against  him,  and  that  she  said  riie  was  not 
so  certain  he  woidd  not  do  the  same  thing  if 
he  had  the  opportunity,  and  that.  In  fact,  she 
was  not  certain  he  had  not  already. 

Instead  of  seeking  to  conciliate  him  or 
make  any  explanation,  or  show  that  her  con- 
duct. If  Indiscreet,  was  innocent  of  any  wrong 
or  wrong  Intention,  she,  according  to  her  own 
acconnt;  was  simply  defiant  and  assumed  that 
she  had  been  wronged  and  abused,  and  from 
that  day  to  this  never  attempted  any  recon- 
ciliation, but  demanded  reparation  for  en  a&- 
Bumed  wrong.  It  Is,  ot  course,  true  that  she 
was  very  angry  at  the  time,  and  her  conduct  In 
making  the  countercharge  and  refusing  any 
explanation  might  be  overlooked;  but  it  was 
surely  a  time  when  she  ought  to  have,  explain- 
ed the  situation  and  relieved  appellant's  mind 
from  any  snplcion  that  be  might  have  raitar- 
tained.  At  any  rate,  it  was  plainly  her  duty 
afterward  to  have  made  a  full  and  fair  ex- 
planation, and  her  persistence  in  assomlng  an 
air  of  injared  innocence  and  Insisting  that  she 
had  sidlered  wrong,  for  which  reparation 
ought  to  be  made,  was  not  Justifiable.  She 
had  been  imprudent  in  violating  well-reoog- 
nised  mles  establirtied  by  society  for  the  con- 
duct of  married  people.  Viveey  man  and  wo- 
man must  understand  that  they  are  to  be 
governed  by  sndi  rules  and  to  make  their 
conduct  conform  to  establlsbed  standards  of 
propriety.  Those  standards  are  not  made 
alone  for  the  jealous  and  suspicious,  nor 
those  who  are  so  blind  and  deaf  that  they 
can  see  no  ground  for  suspicion ;  but  tbey  do 
represent  the  deliberate  judgment  of  the  gen- 
erality of  people  as  to  what  is  proper  and  the 
natural  Infer^ices  to  be  drawn  from  certain 
lines  of  conduct  If  her  anger  was  an  ex- 
cuse for  defending  her  conduct  and  that  of 
her  visitor,  who  must  have  known  of  the  im- 
propriety of  his  action,  and  making  counter- 
charges against  ho-  husband,  she  was  not 
justified  In  that  course  after  her  anger  had 
cooled.  At  the  end  of  the  Interview  appellant 
gave  appellee  some  money,  and  told  her  to 
remain  at  the  cottage  so  long  as  slie  saw  fit 
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and  then  return  to  ber  parents,  and  be  left 
for  Chicago.  She  stayed  at  tlie  cottage  about 
a  week,  waiting,  as  she  testified,  for  a  letter 
from  appellant  after  bis  anger  bad  ceased. 
She  offered  no  explanation  and  wrote  nothing 
to  him,  but  bis  custom  was  to  write  letters 
to  the  little  boys,  who  could  not  read, -with 
the  understanding  that  she  would  read  the 
letters.  He  wrote  to  one  of  the  children,  and 
In  the  letter  he  asked  appellee  to  return  to 
Chicago,  and  she  read  the  letter,  as  it  was 
expected  that  she  would.  She  testified  that 
she  did  not  act  on  the  letter,  because  it  con- 
tained  a  renewal  of  the  charge  against  ber.  It 
appears  from  her  testimony  that  he  did  com- 
plain of  ber  conduct;  but  It  is  quite  clear 
that  be  did  not  make  a  charge  of  adultery 
against  ber.  On  receipt  of  that  letter  she 
telegraphed  to  her  father  to  come  to  Maca- 
tawa  Park,  and  her  father,  on  bis  way 
through  Chicago,  stopped  and  saw  the  appel- 
lant, who  said  that  be  had  made  arrange- 
ments to  have  his  family  return  to  Chicago. 
She  and  ber  fatbw  and  the  children  left  Ma- 
catawa  Park,  but  did  not  stop  In  Chicago,  and 
went  directly  to  Monmouth,  and  the  appellee 
wrote  the  appellant  a  letter  stating  that  she 
had  arrived  there. 

Appellee's  counsel  say  that  there  was  no 
desertion  by  appellee  in  going,  to  Monmouth, 
because  of  the  charges  against  ber.  It  was 
said  in  Fambam  v.  Farnbam,  78  111.  497, 
that.  If  a  husband  continually  and  without 
Just  reason  reproaches  his  wife  for  a  want 
of  virtue,  she  is  not  required  to  sulMnIt  to 
the  degradation,  and,  while  that  fact  will 'con- 
stitute no  ground  for  dlTorce,  it  will  justify 
her  in  living  separate  and  apart  from  him. 
This  is  not  the  kind  of  a  case  contemplated 
in  that  decision.  It  Is  a  case  where  the  appel- 
lee, by  Inviting  a  man  whose  personal  associ- 
ation with  her  appellant  had  formerly  ob- 
jected to,  to  stay  over  night  in  the  cottage 
where  there  were  no  other  persons  except  the 
two  small  children,  had  been  guilty  of  an  im- 
prudence which  called  for  some  explanation, 
even  if  appellant  did  make  the  charge  against 
^er  as  she  states  it.  He  testified  that  he  did 
uot  make  such  a  charge,  and,  at  any  rate,  he 
<:ontlnually  and  repeatedly  informed  her  that 
be  did  not  charge  her  with  the  offense,  and 
did  not  believe  it  During  the  absence  of  ap- 
pellee at  Monmouth  appellant  sought  by  every 
means  In  his  power  to  have  ber  return  to  her 
home  and  to  have  the  difficulties  laid  aside. 
He  sent  Mrs.  A.  M.  Bowman,  a  neighbor  and 
momber  of  the  same  church  to  which  he  and 
appellee  belonged,  to  Monmouth  In  1900  to 
induce  appellee  to  return,  and  be  visited  her 
at  different  times,  and  had  an  Interview  with 
her  at  the  Palmer  House,  in  Chicago.  She 
refused  at  all  times  to  return,  but  would 
make  some  proposition  that  she  might  come 
back  at  some  future  time  if  he  would  comply 
with  some  conditions  which  do  not  very  def- 
initely appear.  She  testified  that  at  the  inter- 
view at  the  Palmer  House  be  denied  making 
the  charge  which  she  insists  that  he  did 


make,  and  said  that  he  did  not  believe  she 
would  do  such  a  thing,  and  no  one  could  make 
him  believe  that  she  did.  She  testified  that 
he  wanted  to  bury  the  past  with  those  daii- 
als,  and  she  said,  "Of  course,  I  would  not  con- 
sent" Her  testimony  was  that  she  wanted 
him  to  do  something  to  make  her  think  be 
was  acting  In  good  faith,  and  to  gcant  ber 
something  or  convince  ber  in  some  way  that 
"these  things"  would  not  occur  again. 

Perhaps  nothing  will  better  Illustrate  ber 
attitude  than  the  following  letter,  which  she 
wrote  after  the  appellant's  visit  to  Monmouth 
to  see  if  there  could  not  be  some  basis  found 
on  which  they  could  live  together  again: 
"Monmouth,  111.,  July  17, 1902.  Dear  Clarence : 
Your  lawyer  asked  father  upon  what  grounds 
we  might  again  live  together.  As  the  only 
one  I  have  to  make  Is  beyond  the  jurisdiction 
of  the  law  I  make  it  to  you:  Betributions 
of  the  wrong  done  to  me  as  wife  and  mother 
to  the  children  and  to  yourself.  This  would 
include  acknowledgments  to  all  those  direct- 
ly injured  and  manifestations  of  a  return  to 
better  purposes  Indicated  by  a  continuous 
support  and  protection  of  your  family.  If 
your  heart  does  not  prompt  you  to  do  this, 
and  more,  then  a  legal  separation  Is  desired. 
Sincerely,  Pearl  F.  Lindsay."  Her  demands 
contained  in  this  letter  are  somewhat  difficult 
to  understand.  She  required  retribution.  In- 
cluding acknowledgments  to  all  those  direct- 
ly injured;  and  the  only  person  directly 
concerned,  besides  herself,  was  her  visitor  at 
the  cott^e  at  Macatawa  Park.  She  appar- 
ently intended  that  an  acknowledgment 
should  be  made  to  bim,  and  she  certainly 
demanded  that  the  appellant  should  humil- 
iate himself  to  her  In  some  way.  She  re- 
mained away  for  two  years  under  those  cb:- 
cumstances,  refusing  to  return  and  sbowing 
no  desire  for  a  reconciliation,  and  never  go- 
ing farther  than  to  Intimate  that  she  might 
come  back  at  some  future  time  upon  condi- 
tions which  she  had  no  right  to  impose.  On 
January  19,  1904,  appellee  appeared  at  ap- 
pellant's residence.  In  view  of  the  recent 
divorce  suit  at  Monmouth,  and  what  had  oc- 
curred, be  distrusted  ber  motives,  and  sought 
to  ascertain  what  ber  Intentions  were.  She 
testified  that  she  replied  that  she  had  come 
back  to  make  the  best  of  the  future,  what- 
ever it  might  be,  and  that  she  Intended  to  do 
whatever  the  occasion  might  demand;  that 
It  he  protected  ber  In  tbe  right  way  it  would 
be  all  right,  but  that  If  he  did  not,  and  made 
it  necessary,  she  would  defend  herself.  She 
established  herself  in  the  house,  and  occupied 
a  bedroom  which  she  locked  at  night  A 
week  or  two  before  she  came  back,  the  same 
man  who  was  tbe  cause  of  tbe  quarrel  be- 
tween appellant  and  appellee,  acting  for  her. 
employed  a  detective  to  watch  appellant  for 
the  purpose  of  obtaining  evidence  upon  which 
to  base  a  charge  of  adultery  against  him,  and 
a  lawyer  who  does  not  appear  In  tbe  case 
In  this  court  bad  also  been  employed  to  act 
for  her,  apparently  by  tbe  same  person.    Tbe 
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appellee  procured  blank  books,  which  are  in 
the  record,  in  which  she  wrote  out  at  length 
everything  that  occurred  having  any  bearing 
upon  her  right  to  obtain  a  divorce  or  for  a 
legal  separation  from  appellant  with  the  cus- 
tody of  the  children.  Those  books  show  her 
meotal  attitude  to  have  been  hostile  to  the 
appellant  at  all  times,  and  every  trifling 
thing  which  could  be  a  cause  of  trouble  was 
set  down.  She  employed  deteotives,  through 
the  attorney  who  was  acting  for  her,  and 
paid  them  to  watch  her  husband.  In  the  ap- 
pellant's absence  she  used  the  telephone  in 
bis  office  for  the  purpose  of  communicating 
with  the  detective  and  attorney,  and  the  ap> 
pellant,  learning  the  fact,  tapped  the  tele- 
phone, BO  that  he  could  hear  some  of  her 
conversations  from  the  basement  During  the 
time  that  she  remained  in  the  house,  quar- 
rels were  of  almost  dally  occurrence,  and 
actual  physical  combats  were  frequent.  It  is 
beyond  question  that  the  appellee  did  not  re- 
turn with  any  intention  of  resuming  marital 
relations  in  any  manner,  but  apparently  she 
bad  the  view  that  by  coming  ba<^  to  the 
house  she  would  gain  some  advantage.  She 
alleged  In  her  bill  that  she  had  not  lived  nor 
cohabited  with  appellant  as  bis  wife  since 
September  18, 1900,  and  while  she  was  in  the 
bouse  after  January  19,  1904,  she  did  not  re- 
sume marital  relations  hi  any  manner,  and 
appellant  had  a  right  to  a  divorce  at  that 
time  on  the  ground  of  desertion.  There  was 
never  any  sort  of  condonation  of  the  deser- 
tion. Perhaps  neither  of  the  parties  can  be 
Justified  in  their  conduct  during  the  period 
after  her  return;  but,  if  there  was  no  con- 
donation of  the  desertion,  appellant  did  not 
forfeit  his  right  to  a  divorce  on  the  ground 
of  desertion.  The  fact  that  they  lived  to- 
gether under  the  same  roof  Is  no  proof  of 
condonation  under  the  circumstances  of  the 
case,  and  the  fact  that  she  returned  did  not 
prove  that  the  desertion  did  not  continue. 
Kennedy  v.  Kennedy,  87  111.  250. 

There  are  no  errors  of  law  to  be  corrected 
on  another  trial,  and  it  is  clear  that  no  new 
evidence  could  be  produced  which  would 
throw  any  light  on  the  question  to  be  de- 
cided. There  have  been  two  trials — one  before 
the  jury  In  Warren  county,  and  the  other  be- 
fore the  chancellor  In  the  superior  court — 
and  there  Is  no  reason  why  the  parties  should 
be  compelled  to  go  through  another  trial  for 
the  purpose  of  putting  the  same  facts  into 
the  record  again.  The  facts  are  all  before 
us,  and  it  is  both  proper  and  necessary  to 
the  Interests  of  the  parties  that  their  rights 
should  be  determined  and  litigation  ended. 
Where  It  manifestly  appears  that  the  ends 
of  Justice  would  not  be  served  bj  remanding 
the  cause  for  another  trial,  the  result  of 
which  is  certain,  it  Is  proper  for  this  court 
to  finally  determine  the  controversy.  The 
facts  are  fully  ascertained,  and  an  applica- 
tion of  the  law  determines  what  the  decree 
must  be,  which  we  will  direct  the  superior 


court  to  enter,  as  was  done  In  the  case  of 
Stiles  V.  Stiles,  16T  111.  576,  47  N.  E.  867. 

The  decree  of  the  superior  court,  so  far  as 
it  dismisses  the  bill  of  the  appellee.  Is  not  In 
question,  and  is  final.  In  all  other  respects 
the  decree  of  the  superior  court,  and  the 
Judgment  of  the  Appellate  Court  affirming 
the  same,  are  reversed,  and  the  cause  is  re- 
manded to  the  superior  court,  with  directions 
to  enter  a  decree  granting  to  the  complainant 
in  the  cross-bill  an  absolute  divorce  from  the  ' 
defendant  in  said  cross-bill,  and  making  such 
provision  for  the  care  and  custody  of  the 
children  as  may  appear  to  be  just  and  equi- 
table at  the  time  of  entering  the  decree. 

Reversed  and  remanded,  with  directions. 

HAND,  WILKIN,  and  CARTER,  JJ.  (dis- 
senting). We  are  of  the  opinion  tlie  decree 
In  this  case  should  be  affirmed.  If,  however. 
It  Is  to  be  reversed,  we  think  it  should  be  re- 
manded to  the  trial  court  for  a  new  trial, 
where  the  appellee  can  have  a  trial  before 
a  jury  If  she  so  desires.  Osgood  v.  Skinner, 
188  111.  491,  67  N.  B.  1041;  Clarke  v.  Su- 
preme Lodge  Knights  of  Pytldas,  189  111.  639, 
60  N.  a.  89.  The  questlcm  whether  this 
court  has  the  right  to  remand  a  cause  in 
which  a  party  is  entitled  to  a  jury  trial,  with 
directions,  does  not  appear  to  have  been  rais- 
ed, and  that  qn^tion  is  not  discussed  in  the 
oplnlcm  filed  hi  the  case  of  Stiles  v.  Stiles, 
167  111.  676,  47  N.  H.  867,  and  while  the  ques- 
tion of  the  power  of  the  Appellate  Court, 
and  not  this  court,  to  remand  a  case  in  which 
a  party  Is  entitled  to  a  jury  trial,  with  direc- 
tions, was  under  discussion  in  the  Osgood 
and  Clarke  Cases,  what  was  there  said  ap- 
plies to  all  courts  of  review,  and  Is  applica- 
ble to  this  court  as  well  as  to  the  Appellate 
Court,  and  on  principle  we  can  see  no  dif- 
ference between  the  power  of  this  court  and 
the  Appellate  Court  in  that  regard. 


(2SS  III.  409) 
ST.  LOUIS  MERCHANTS'  BRIDGE  TER- 
MINAL RT.  ASS'N  V.  SCHDI/rZ. 

(Supreme  Corut  of  Illinois.   Feb.  21,  1907. 
Rehearing  Denied  April  18.  1907.) 

1.  PLEAniNO  —   DeCLAJEIATION  —  AlOENDiaNT 

— DrtTEBKNT  Causes  of  Action. 

A  declaration  for  the  flooding  of  plaintifTs 
land  by  the  obstruction  of  a  slough  averred  that 
the  slough  often  filled  with  water,  which  the 
slouKh,  if  left  unobstructed,  would  carry  off 
without  material  damage  to  the  occupants  of  a 
certain  island  on  which  plaintiff  operated  a 
farm,  and  that  defendant,  well  knowing,  etc 
constructed  a  dike  across  the  slough  a  short 
distance  south  of  plaintiff's  land,  whereby  the 
water  which  would  naturally  flow  through  the 
slough  and  Into  the  Mississippi  river  was  ob- 
Btmcted.  and  from  that  reason  did  overflow 
plaintiff's  lands.  Held,  that  such  declaration 
sufficiently  charged  that  the  slough  was  a  nat- 
ural water  course,  so  that  a  subsequent  count 
added  by  amendment,  averring  in  terms  that 
the  dongb  was  a  water  oourssi  was  not  ohjec- 
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tionable  as  atating  a  new  or  different  cauM  of 

action. 
[Bid.  Note.— For  cases  in  point,  see  Cent  Dig. 

vol.  39,  Pleading.  |§  687-«90.] 

2.  Watebs  and  Wateb  Coubse8  —  Obstruc- 
tion —  Plowing    Lands  —  AeriOH  —  Vaw- 

ANCB. 

In  a  suit  for  flowing  plaintiff's  land  by  the 
obstruction  of  a  water  course,  the  declaration 
charged  that  the  interference  was  with  the 
natural  flow  of  water  through  a  slouch  into  a 
river.  It  was  proved  that  before  the  water 
could  get  high  enough  north  of  defendant's  em- 
bankment to  pass  over  the  levees  built  along 
the  slough  north  of  the  embankment  it  would 
flow  into  the  river,  acroM  the  island,  north  of 
three  obstructiona  south  of  the  embankoient. 
and  that  at  the  time  of  the  damage  and  long 
prior  thereto  there  was  a  passageway  through 
each  of  the  three  lower  obstructions,  which  per- 
mitted at  least  a  part  of  the  water  to  follow 
its  natural  course.  Beld,  that  there  was  no 
variance,  in  that  Iieeaase  of  such  other  obstruc- 
tions south  of  defeudant's  bridge  the  water 
would  be  prevented  from  i>as8ing  away  into  the 
river  in  its  natural  flow. 
8.  Same— Wateb  CotmsES— DKriNrriou. 

In  Its  more  restrictive  sense  a  "water 
coarse"  is  such  a  waterway  as  gives  rise  to 
riparian  rights  in  the  flow  of  the  water,  and 
excludes  a  depressfon  or  natural  drain  which 
merely  carries  water  in  rainy  seasons. 

FEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  48.  Waters  and  Water  Courses,  I  30.] 

4.  Savk. 

A  depression  or  slough  separating  an  Island 
from  the  Mississippi  river,  so  that  in  time  of 
high  water  it  became  an  arm  of  the  river  with 
water  flowing  into  it  at  the  north  end  and  emp- 
tying at  the  south  end,  and  also  forming  a  drain 
for  surface  water,  was  a  natural  water  course. 
FEd.  Note.— For  cases  in  point,  see  C^it  Dig. 
vol.  48,  Waters  and  Water  Courses,  }  30.T 

6.  Afpial— Questions  o»  I'acp— Review, 

Where  an  appeal  is  talcen  to  the  Appellate 
Court,  that  court's  judgment  is  conclusive  on 
questions  of  fact  on  a  furthsr  appeal  to  the 
Supreme  Court 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
VOL  3,  Appeal  and  Error,  §4322.] 

6.  Waters   and   Water   Coueses— Obstbuo- 
TioN— Dajcages— Gbowino  Crops. 

In  an  action  for  injuries  to  growing  crops 
by  an  overflow  caused  by  the  obstruction  of  a 
water  course,  the  measure  of  damages  is  the 
value  of  the  crops  as  they  were  when  destroyed, 
together  with  the  value  of  the  right  which  the 
owner  had  to  mature  the  crops  and  harvest  or 
gather  them  at  the  proper  time. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Waters  and  Water  Courses,  {  255.] 

7.  TBiAt— iNSTBUcnoNS— Applicabiutt    id 
Evidence. 

Where,  in  an  action  for  obstructing  a 
slough,  there  was  evidence  that  the  slough  was 
not  closed  up.  at  its  mouth  at  the  time  of  the 
alleged  overflow,  an  instruction  that,  if  the  jury 
believed  from  the  evidence  that  the  slough  was 
solidly  closed  up  at  the  time  of  the  alleged  in- 
jury so  that  no  water  passed  through  the  same, 
It  was  not  a  natural  water  course  as  alleged, 
was  erroneous. 

8.  Appeal  —  Instbuctions  —  Modification 
•    — PBE.rrpic«. 

Defendant  was  benefited  and  not  preju- 
diced by  the  modification  of  such  instruction  by 
the  striking  of  the  word  "solidly." 

Appeal  from  Appellate  Court,  Fourth  Dis- 
trict. 

Action  by  Johann  Schultz  against  the  St 
Louis  Mercbants'  Bridge  Terminal  Railway 
Associatioii.    From  a  Judgment  for  plaintiff. 


affirmed  by  the  Appellate  Court,  defendant 
appeals.     Affirmed. 

B.  H.  Canby  and  Alex  W.  Hope,  for  appel- 
lant J.  M.  Bandy  and  D.  J.  SulUran,  for 
appellee. 

SCOTT,  C.  J.  In  the  city  court  of  East  St 
Louis  appellee  recovered  a  judgment  against 
appellant  for  the  sum  of  $989  for  damages  oc- 
casioned by  the  flooding  of  farm  land,  result- 
ing, as  be  contends,  from  a  grade  constructed 
by  appellant  which  wrongfully  Interfered 
with  the  natural  course  of  drainage.  That 
Judgment  has  been  affirmed  by  the  Appellate 
Court  for  the  Fourth  District,  and,  a  certlfl- 
cate  of  importance  having  been  allowed,  the 
cause  comes  to  this  court  by  appeal. 

A  tract  of  land  known  as  "Carr  Island" 
lies  along  the  Mississippi  river.  In  St  Clair 
county.  This  so-called  Island  is  separated 
from  the  mainland  by  a  depression  or  slough, 
known  as  "Carr  slough,"  which  at  a  time  of 
high  water,  in  a  state  of  nature,  becomes  an 
arm  of  tbe  Mississippi  river,  water  from  the 
river  flowing  Into  it  at  the  north  end  and 
emptying  out  of  it  at  the  south  end  Into  Ote 
river.  It  also  carries  away  surface  water 
falling  east  of  It  and  surface  water  falling 
on  the  eastern  portion  of  Carr  Island.  The 
amount  of  surface  watn  which  It  so  carries, 
however,  has-been  very  much  lessened  by  the 
construction  of  a  railroad  grade  running  in  a 
northerly  and  southerly  direction  east  of  It, 
which  prerents  the  surface  water  falling  east 
of  that  grade  from  running  into  Carr  slough. 
The  natural  drainage  into  the  slough  from 
the  west  Is  also  intafered  with  by  a  levee 
constructed  along  the  east  side  of  Carr  Is- 
land, to  which  reference  will  be  bereafter 
made.  Appellant  owns  a  bridge  across  the 
Mississippi  river  at  St  lonls,  the  eastern  end 
of  which  is  located  on  Carr  Island  and  the 
eastern  approach  to  which,  also  owned  by  ap- 
pellant, passes  over  Carr  slough.  That  ap- 
proach was  originally  a  trestle  work,  but  in 
the  winter  of  189&-97  appellant  placed  a  solid 
eartlien  embankment  under  its  track  across 
Carr  slough  and  across  Carr  Island  to  the 
bridge.  Where  this  embankment  crosses  tbe 
slough.  It  Is  about  200  feet  wide  at  tbe  t>ase 
and  about  25  feet  wide  at  the  top.  No  open- 
ing for  drainage  was  left,  and  the  embank- 
ment entirely  closed  Carr  slough  so  that  no 
water  could  pass.  North  of  tbe  bridge  Carr 
Island  was  used  for  agricultaral  purposes. 
The  bank  of  the  river  on  the  west  of  the  is- 
land Is  higher  and  more  abrupt  than  the  bank 
of  tlie  slough  on  the  east  of  the  island,  and 
the  owners  of  land  on  the  island  north  of 
the  bridge  had  constructed  a  levee  along  the 
eastern  side  of  the  Island  Just  west  of  Carr 
slough,  and  elsewhere  on  the  island  north  of 
the  bridge,  of  a  height  sufficient  to  keep  tbe 
water  In  Carr  slough  oS  of  their  lauds  until 
the  water  was  so  high  that  it  would  flow  aver 
the  bank  of  the  river  on  the  west  South  of 
appellant's  bridge  the  Island  was  lower,  and 
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at  varlons  times  there  bad  been  three  obstruc- 
tions across  Carr  slough  south  of  the  bridge. 
One  was  a  railroad  eml}anlcment ;  another 
was  a  public  highway  known  as  the  "National 
Way";  and  a  third  was  a  fill  near  an  ele- 
Tator.  Since  1892,  however,  there  had  been 
openings,  from  00  to  80  feet  long,  in  the  old 
railroad  embankment  and  In  the  National 
Way,  where  they  cross  the  slough;  and  the 
evidence  of  appellee  tends  to  show  that  at  the 
time  of  the  high  water  which  resulted  in  the 
damage  for  which  suit  was  brought  there  was 
a  large  opening,  S  or  4  feet  square,  leading 
through  the  fill  near  the  elevator,  which  had 
been  there  ever  since  the  fill  was  put  In,  while 
appellant's  contention  is  that  the  opening  had 
been  closed  up  by  Its  walls  and  the  earth  break- 
ing in.  Whether  or  not  appellant  Is  correct 
in  this  it  seems  to  be  a  matter  of  indifference 
for  this  reason :  Carr  Island  north  of  these 
obstructions  and  south  of  appellant's  bridge 
Is  so  much  lower  than  the  top  of  the  lefvees 
and  the  river  bank  above  the  bridge  that, 
when  the  river  rises,  It  covers  Carr  Island 
north  of  the  obstructions  and  south  of  the 
bridge  long  before  tlie  water  In  Carr  slough 
oould  reach  the  top  of  the  levees  if  Its  flow 
was  not  obstructed  by  the  aK>roach  to  the 
bridge,  and  under  those  conditions  the  slou^ 
would  empty  into  the  river  south  of  the 
bridge  at  a  point  nortli  of  all  the  obstructions. 
In  the  spring  of  1887  appellee  was  a  farmer, 
engaged  In  cultivating  land  north  of  the 
bridge  on  Carr  Island.  In  April  of  that  year 
the  water  in  the  Mississippi  river  began  to 
rise,  and  reached  such  a  height  that  It  flow- 
ed into  the  north  aid  cft  Oarr  slough  and 
south  in  that  slough  until  it  readied  appel- 
lant's embankment,  and  by  reason  of  that  aa- 
bankment,  as  is  shown  by  witnesses  for  the 
appellee^  the  flow  of  the  water  was  stoi^ed 
and  the  water  accumulated  until  it  broke 
through  the  levee  on  the  west  side  of  Carr 
slough,  about  April  16th,  inundated  the  land 
appellee  was  farming,  entirely  destroyed  his 
growing  crops  and  damaged  tJie  land  he  had 
prei>ared  for  com.  The  water  remained  on  the 
land  until  it  was  too  late  to  put  In  other 
crops  that  year. 

The  ruling  of  the  court  In  denying  appel- 
lant's tootion,  made  at  the  close  of  all  the 
evidence,  for  a  peremptory  Instmction  is  ques- 
tioned. 

The  original  declaration  consisted  of  but 
one  count,  and  was  filed  on  October  7,  1898. 
The  cause  was  continued  from  term  to  term, 
awaiting  a  final  decision  in  another  case  grow- 
ing out  of  the  same  circumstances.  On  October 
22,  1904,  appellee  filed  an  additional  count 
Appellant  demurred  to  both  counts,  and  the 
demurrer  was  overruled.  It  then  filed  the 
general  issue  as  to  l>oth  counts,  and  inter- 
posed a  plea  of  the  statute  of  limitations  as  to 
the  additional  count  Appellee  filed  a  repli- 
cation traversing  the  averments  of  the  spe- 
cial plea.  Appellant  contends  that  the  origi- 
nal count  stated  no  cause  of  action,  and  that 
the  additional  count,  not  having  I>een  filed 
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until  more  than  five  years  afto:  the  damages 
were  sustained,  was  barred  by  the  statute  o* 
limitations. 

The  only  materi.il  difference  between  the 
two  counts  is  found  in  the  fact  that  the  ad- 
ditional count  avers  that  Carr  slough  is  a 
natural  water  course,  through  which  surface 
and  other  water  flows  south,  and  appel- 
lant's contention  is  that  by  the  averments  of 
the  original  count  It  appeared  that  Carr 
slough  was  a  swale  or  d^ression — a  mere 
sink — and  not  a  channel  through  which  abut- 
ting landowners  had  the  right  to  have  the 
water  flow  without  obstruction.  The  original 
count  is  not  sldllfully  drawn,  but  it  avers 
that  Carr  slough  "often  filled  with  water, 
which  said  slough  would.  If  left  unolMtructed, 
carry  the  water  passing  through  said  slough 
without  material  damage  to  the  occupants" 
of  Carr  Island,  and  that  appellant,  "well 
knowing,"  etc.,  constructed  a  dike  across  Carr 
slough  a  short  distance  soutli  of  the  land  oc- 
cupied by  appellee,  whereby  the  water  which 
would  naturally  pass  through  said  Carr 
slough  and  Into  the  Mississippi  river  "was 
caused  to  be  obstructed,  and  from  that  reason 
did  overfiow  the  lands  of  the  piaintlfC" 

We  think  the  averments  of  this  original 
cpunt  oonld  not  be  proven  without  establish- 
ing the  fact  that  Carr  sk>ugh  was  a  natural 
water  course,  within  the  meaning  of  that 
term  as  It  is  used  by  the  courts  of  this  state 
In  discussing  the  right  of  the  owner  of  the 
dominant  estate  to  an  easemoit  for  the  fiow 
of  water  over  the  servient  heritage.  It  was 
a  defective  statement  of  a  good  cause  of  ac- 
tion, which  was  the  same  cause  of  action 
stated  by  the  additional  count.  Under  these 
circumstances  the  plea  of  the  statute  of  limi- 
tations presented  no  deiCenae.  Chicago  &  Al- 
ton Railroad  Co.  v.  Bennd>erry,  153  111.  854, 
38  N.  B.  1043;  Eylenfeldt  v.  Illinois  Steel 
Co.,  165  111.  185,  46  N.  B.  266;  Sahnon  v.  Ub- 
by,  McNeill  &  Llbby,  219  111.  421,  76  N.  B.  673. 

It  Is  contended  that  the  proof  and  the  al- 
legations do  not  correspond,  toe  the  reason 
that  there  was  an  obstruction  in  the  slough 
south  of  appellant's  bridge  at  the  time  ap- 
pellee's lands  were  flooded  which  prevented 
the  water  passing  away  In  the  natural  man- 
ner, and  that  the  declaration  charged  that 
the  interference  was  with  the  natural  fiow, 
while  the  evidence  showed  that,  irrespective 
of  the  obstruction  placed  In  the  slough  by 
appellant,  the  water  would  not  have  flowed 
to  the  river  as  It  did  In  a  state  of  nature. 
This  objection  Is  obviated  in  two  ways: 
PMrst,  by  the  facts  already  pointed  out,  that 
before  the  water  would  get  liigh  enough 
north  of  the  bridge  to  pass  over  the  levees 
it  would  fiow  into  the  river  north  of  the 
three  obstructionB  south  of  the  bridge,  as  the 
river,  before  the  water  would  pass  over  the 
levees,  would  b»  high  «H>ugh  to  flood  the 
island  to  a  point  north  of  the  three  obstruc- 
tions in  question;  and.  second,  by  the  fact 
that  there  is  evidence  In  the  record  tendiOK 
to  show  that  at  the  tlwe.of  the  damage,  and 
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long  prior  thereto,  there  was  a  passageway 
through  each  of  the  three  obstructions  which 
permitted  at  least  a  part  of  the  water  to  fol- 
low the  natural  way. 

It  Is  then  said  that  the  original  count  states 
no  cause  of  action,  and  that  the  evidence 
does  not  tend  to  show  that  Carr  slough  Is  a 
water  course.  We  have  already  disposed  of 
thls°propositi(Hi  so  far  as  the  original  connt 
of  the  declaration  la  concerned. 

The  term  "water  course"  has  not  always 
been  given  the  same  meaning  by  the  courts. 
In  its  more  restricted  sense  it  is  such  a  wa- 
terway as  gives  rise  to  riparian  rights  In  the 
flow  of  the  water.  In  that  sense  of  the  term 
a  depression  or  natural  drain  which  merely 
carries  water  in  rainy  seasons  Is  not  a  water 
course.  2  Farnham  on  Waters,  {  455.  In 
Lambert  v.  Alcorn,  141  111.  313,  33  N.  E.  63, 
21  L.  B.  A.  611,  It  was  said:  "If  the  surface 
water,  In  fact,  uniformly  or  habitually  flows 
off  over  a  giv^i  course,  having  reasonable 
limits  as  to  width,  the  line  of  its  flow  is, 
within  the  meaning  of  the  law  applicable  to 
the  discharge  of  surface  water,  a  water 
course."  To  the  same  eftect  Is  Bibordy  v. 
Murray,  177  111.  134,  52  N.  B.  S2S.  If  It  be 
conceded  that  there  Is  no  evidence  in  this 
record  to  show  that  Carr  slough  is  a  natural 
water  course  In  the  narrower  significance  of 
the  term,  still  the  evidence  establishes  the 
fact  that  it  is,  within  the  meaning  of  the  law 
of  this  state  in  reference  to  drainage,  a  wa- 
ter course. 

Various  questions  of  fact  are  brought  to 
our  attention  by  appellant,  but,  as  the  Judg- 
ment of  the  Appellate  C!ourt  is  conclusive  in 
reference  thereto,  we  will  not  state  or  discuss 
them  here.  The  motion  for  a  directed  ver- 
dict was  properly  denied. 

It  Is  also  urged  that  appellee's  witnesses 
estimated  the  damages  on  an  improper  basis. 
We  find  from  their  testimony  that  in  the  first 
instance  they  stated  the  fair  cash  value  of 
ttie  growing  crops  at  the  time  of  their  de- 
struction. These  crops  consisted  of  wheat, 
oats  and  potatoes.  When  the  ground  was 
inundated  the  wheat  was  about  knee-high. 
The  potatoes,  after  coming  up,  had  been,  in 
accordance  with  the  method  of  cultivation 
followed  in  that  vicinity,  covered  up  and  had 
again  appeared  above  the  ground  and  were 
two  or  three  inches  high;  and  the  oats  bad 
attained  about  the  same  height.  It  is  claim- 
ed that  on  cross-examination  it  appeared  that 
the  witnesses  had  adopted  an  Improper  basis 
In  fixing  that  value,  and  for  this  reason  ap- 
pellant moved  to  strike  oat  certain  of  the  evi- 
dence. For  immediate  use  the  Immature 
crops,  of  coarse,  bad  no  value  at  all.  Cross- 
examination  demonstrated  that  the  value 
which  the  witnesses  were  fixing  was  the 
value  of  the  crops  as  they  were  when  de- 
stroyed, together  with  the  value  of  the  right 
which  the  owner  had  to  mature  the  crops  and 
harvest  or  gather  them  at  the  proper  time. 
Such  method  of  establishing  the  market  val- 
ue of  growing  crops  which  had  been  totally 


destroyed  was  determined  to  be  a  proper  one 
In  Economy  Ught  &  Power  Co.  v.  Cutting,  49 
111.  App.  422,  and  the  reasoning  on  this  sub- 
ject In  the  opinion  in  that  case  meets  with 
our  an>roval.  The  court  did  not  err  in  over- 
ruling the  motion  to  strike  the  evidence. 

Complaint  is  made  of  the  action  of  the 
court  In  passing  on  instructiona  Several  of 
the  questions  thus  presented  have  been  dis- 
posed of  by  what  has  already  been  said. 
The  other  propositions  advanced  in  this  re- 
gard seem  trifling  in  character.  For  ex- 
ample, the  twelfth  instruction  asked  by  ap- 
pellant reads  as  follows:  ""If  the  Jury  be- 
lieve, from  the  evidence  in  this  case,  thai 
Kerr's  slough  was  golidly  closed  op  at  Ha 
mouth  at  the  time  of  the  alleged  Injury  Id 
1897  and  no  water  passed  through,  then 
Kerr's  slough  was  not  a  natural  water 
course,  as  alleged  in  plaintiffs  declaration, 
and  the  Jury  will  find  the  defendant  not 
guilty."  The  court  modified  this  instruction 
by  striking  out  the  word  "solidly,"  which  we 
have  above  italicized,  and  gave  it  as  modi- 
fled,  and  this  modlflcatlon  is  said  to  have 
been  error.  If  the  meaning  of  that  instmc- 
tlon  was  changed  at  all  by  the  modification, 
the  change  was  one  which  was  favorable  to 
appellant 

We  have  considered  the  instructlona  given 
as  a  series  and  have  examined  those  request- 
ed by  appellant  which  were  refused,  and  are 
satisfied  that  the  court,  in  passing  on  the 
Instructions,  committed  no  error  of  wblcb 
appellant  can  take  advantage. 

It  is  then  said  that  when  the  conrt  gare 
Instruction  No.  12  as  modified,  which  Is 
above  set  out,  that  instruction  became  the 
law  of  the  case,  and  that  a  new  trial  should 
have  been  granted  because  the  Jnry  did  not 
follow  that  instruction.  It  Is  at  once  ap- 
parent that  this  instruction  does  not  state 
the  law,  and  that  It  gave  appellant  an  undue 
advantage;  bat  It  does  not  appear  that  the 
jury  disregarded  It  There  was  testimony  in 
the  record  which  tended  to  show  that  the 
slough  was  not  closed  op  at  its  month  at  the 
time  in  question,  and  the  Jury  evidently 
adopted  the  view  warranted  by  that  evi- 
dence. 

We  think  this  Judgment  does  snbstantlal 
Justice,  and  tjiat  the  record  discloses  no  re- 
versible error. 

The  Judgment  of  the  Appellate  Coort  will 
be  affirmed. 

Judgment  afBrmed. 


(2K  m.  331) 

CAIBO,    7.  &  a   BY.  00.  V.   WOODTABD 

et  al. 

(Supreme  Court  of  Illinois.    Feb.  21.  1907. 

Behearintr  Denied  April  18.  1907.) 

1.  Ea.ii,»oad8— Powers— Statotobt    Pbo vi- 
sions. 

Kurd's  Eev.  St  1905,  c.  32,  SS  50-58,  pro- 
viding for  chnnginK  the  names,  places  of  busi- 
I  ness,  and  objects  for  which  corporations  wen 
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formed,  and  which  provides  in  Mction  67  for  the 
giving  of  certain  notice  whenever  any  railroad 
corporation  desires  to  consolidate  with  another 
under  the  act,  is  applicable  to'  railroad  com- 
panies. 

2.  BiiaiCBNT  Douaih—Pbocedviib— Right  to 
Imstitutq  Pboceeoings. 

Kurd's  Rev.  St  1905.  c.  82,  «  60-58,  pro- 
vides for  changing  or  enlarging  the  objects  for 
^hich  corporations  were  formed.  A  railroad 
company  authorized  b7  its  charter  to  acquire 
real  estate  for  the  building  of  a  line  between 
certain  places,  subsequently,  by  a  resolution  of 
stockholders,  under  the  statute,  sought  to  en- 
large the  objects  for  which  the  corporation  was 
formed  so  that  it  could  construct  and  operate 
certain  pieces  of  roadway  which  would  in  effect 
straighten  and  shorten  the  line  of  the  corpora- 
tion's road.  Held,  that  the  power  of  the  cor- 
poration to  proceed  under  the  statute  in  refer- 
ence to  eminent  domain  for  the  purpose  of  re- 
locating a  portion  of  its  road  was  not  changed 
by  the  proceedings  of  the  stockholders. 

3.  Save— CJOKDEVNATioN  atteb  LiOOi.TiON  or 
Railboad. 

Where  a  railroad  authorized  by  its  charter 
to  construct  a  line  of  road  between  certain 
places  had  permanently  located  the  road,  it 
could  not  thereafter,  nnder  the  statute  in  ref- 
erence to  eminent  domain,  condemn  lands  for 
the  purpose  of  constructing  pieces  of  roadway 
in  order  to  straighten  and  improve  the  line  of 
the  road. 

TEd.  Note,— For  cases  in  point,  see  Cent  Dig. 
vol.  18.  Eminent  Domain.  SIS  144,  145.] 

Appeal  from  Olrcnlt  Court,  Edgar  County; 
El  R.  B.  Klmbrough,  Jndge. 

Proceedings  by, the  Cairo,  Yincennea  & 
Chicago  Railway  Company  for  the  condemna- 
tion of  lands.  From  a  Judgment  in  favor  of 
defendants  Caleb  Woodyard  and  others,  pe- 
titioner appeals.    Affirmed. 

R.  L.  McKlnlay,  Frank  T.  O'Halr,  and 
Hamlin  &  Gillespie  {L.  J.  Hackney,  of  conn- 
sel),  for  appellant  H.  8.  Tanner,  H.  Van 
Seller,  W.  S.  Lamon,  and  F.  0.  Van  Seller, 
for  appellees. 

SCOTT,  0.  J.  This  Is  an  appeal  from  a 
Judgment  of  the  circuit,  court  of  Edgar  coun- 
ty dismissing  a  petition  filed  in  the  court  by 
the  Cairo,  Vlncennes  &  Chicago  Railway 
Company,  by  which  It  sought  to  condemn  cer- 
tain lands  for  the  purpose  of  building  a  short 
line  of  railroad.  This  short  line,  approxi- 
mately two  miles  in  length,  if  built,  would 
connect  at  each  end  with  the  present  line  of 
appellant,  and  the  purpose  of  appellant  is,  by 
building  this  proposed  line,  to  straighten  its 
roadway  and  provide  for  a  roadbed  with  a 
more  satisfactory  grade  tlian  that  which  ex- 
ists in  the  portion  of  the  roadbed  which 
would  be  superseded  by  the  new  piece  of 
track.  The  court  below  held  that  appellant 
could  not  exo-cise  the  power  of  eminent  do- 
main for  the  purpose  of  so  relocating  its  road. 

Appellant  Is  duly  incorporated  under  the 
railroad  act  of  this  state,  and  is  authorised 
by  its  original  charter  to  acquire  real  estate 
for  right  of  way  and  for  any  other  lawful 
purpose  connected  with  the  building  and 
operation  of  Itls  road,  and  to  purchase,  own, 
construct,  operate,  and  maintain  (and  in  pur- 
suance of  its  charter  did  purchase  and  oper- 
ate) a  railway  extending  from  the  city  of 


Cairo,  in  the  county  of  AltsxanCex,  through 
certain  counties,  to  Tilton,  in  the  county  of 
Vermilion,  in  the  state  of  Illinois,  together 
with  a  branch  extending  from  St  Francis- 
ville.  In  Lawrence  county,  111.,  to  the  city  of 
Vlncennes,  in  Knox  county,  Ind.  After  ap- 
pellant became  the  owner  of  said  railway, 
and  on  July  1,  1005,  the  stockholders  held  a 
meeting,  and  by  resolution  sought  to  enlarge 
the  objects  for  which  the  railway  company 
was  formed,  so  that  the  said  railway  com- 
pany could,  among  other  things,  "construct, 
own,  operate  and  maintain  additional  lines 
of  railway,  particularly  described  as  fol- 
lows." Then  follows  a  description  of  the 
line  of  nine  proposed  separate  short  pieces 
of  roadway,  each  beginning  at  some  point  on 
the  present  right  of  way  of  awJellant  and  end- 
tag  at  another  point  on  that  right  of  way,  the 
effect  of  each  of  which.  If  constructed,  would 
be  to  straights  and  shorten  appellant's  Itae 
of  road. 

It  appears  from  the  petition  that:  the  rail- 
way In  question  has  been  In  operation  for 
more  than  20  years;  that  it  passes  through  a 
portion  of  the  state  of  Illinois  that  is  either 
rough  and  hilly  or  undulating  and  greatly 
Tacylng  in  surface  level;  that  it  was  built 
b^ore  the  introduction  of  modern,  high- 
class  railroad  equipment,  and  before  the  in- 
auguration of  the  efficient  methods  of  rail- 
road operation  now  in  Togoe,  and  that  it  was 
constructed  with  little  or  no  regard  to  econ- 
omy and  efficiency  of  t^jeratlon,  but  chiefly 
with  a  view  to  cheapness  of  construction; 
that  ta  Its  location  hills  and  the  high  levels 
of  surface  were  avoided  by  following  water- 
ways, making  the  road  longer  between  the 
termini  than  necessary,  and  rendering  it, 
by  reason  of  its  sharp,  carves,  dangerous 
to  persons  and  property  being  transported 
over  the  road.  It  further  appears  that  the 
road  cannot  by  practical  engineering,  unless 
its  line  be  stralghtoied,  be  made  an  efficient, 
modem  commerolal  railway  capable  of  fully 
answering  the  reqniroments  of  the  communi- 
ties through  which  it  passes,  or  capable  of 
being  operated  with  such  cars,  engines,  and 
trains  as  are  used  upon  properly  equipped 
railroads  In  Illinois  passing  through  com- 
munities similar  to  those  through  which  this 
road  passes;  that  during  the  last  %  years 
the  portion  of  Illinois  traversed  by  this  high- 
way has  grown  rapidly  In  wealth,  population, 
and  mining,  agricultural,  and  other  indus- 
tries, and  needs  a  properly  constructed,  equip- 
ped, and  managed  railroad,  and  that  appel- 
lant has  planned  a  reconstruction  of  Its 
road  and  changes  in  its  rolling  stock  designed 
to  meet  this  want  but  that  its  purpose  can- 
not be  accomplished  unless  it  can  shorten  the 
line  of  its  road,  straighten  the  curves,  and 
reduce  the  grades;  that  to  do  this  certain  de- 
partures from  the  original  line  of  the  road 
will  be  necessary;  that  the  proposed  section 
of  roadway  Involved  in  this  litigation  is 
designed  as  one  of  such  departures,  but  that 
la  tills  instance)  as  in  all  others,  no  other 
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or  greater  departure' or  rarlatlon  ftom  the 
original  line  la  made  or  contemplated  than 
is  necessary  for  the  proper  and  practical 
operation  of  the  road. 

It  is  said  that  unless  sach  changes  can  be 
made  the  road  cannot  be  conducted  with  prof- 
It,  but  must  be  abandoned,  wherefore  the 
public  interests  require  that  portions  of  the 
line  should  be  relocated,  so  that  a  safe  and 
modem  roadbed  may  be  constructed,  upon 
which  trains  may  be  operated  of  a  character 
and  in  a  mano'  commensurate  with  the  needs 
and  wantb  of  the  thrifty  and  progressive 
comnt'jnlties  through  which  tiie  road  passes. 

In  seeliing  to  enlarge  the  objects  of  this 
railway  company  Its  stockholders  moved  un- 
der the  provisions  of  an  act  of  the  Legiv- 
latnre  originally  passed  in  1873  and  amended 
In  1889,  entitled  "An  act  to  provide  for  chan- 
ging the  names,  for  changing  the  places  of 
business,  for  Increasing  or  decreasing  the 
capital  stock,  for  increasing  or  decreasing 
the  nmnber  of  directors,  for  enlarging  or 
changing  the  objects  for  which  such  corpora^ 
tions  were  formed  and  for  the  consolidation 
<St  incorporated  companies,"  which  Is  found 
at  page  507,  a  82,  i  SO,  of  Hnrd's  Revlaed 
Statutes  of  1906.  There  seems  to  have  be«n 
some  question  In  13ie  conrt  below  aa  to  whetli- 
er  this  act  applied  to  railroad  corporations. 
An  examination  of  Its  various  provisions 
leads  us  to  the  conclusion  that  It  doea  so 
apply.  Section  8  of  the  act  (Hnrd's  Rev.  St 
1906,  c.  32,  1  67)  provides  for  the  giving  of 
certain  notice  whenever  any  railroad  cor> 
poration  shall  desire  to  consolidate  with  any 
other  railroad  corporation  by  virtne  of  the 
provisions  of  this  act,  from  which  it  seems 
certain  that  the  purpose  of  the  Leglslatore 
was  to  g^ve  to  railroad  corporadons  the  bene- 
fit of  the  act.  A  like  conclusion  was  reach- 
ed upon  an  analogous  proposition  In  People 
V.  Rose,  210  III.  682,  71  N.  B  680. 

We  are  of  the  opinion,  however,  that  the 
right  or  power  of  the  appellant  to  proceed  un- 
der the  statute  In  reference  to  eminent  do- 
main for  the  purpose  of  relocating  a  portion 
of  Its  roadway  was  not  changed  by  the  pro- 
ceedings of  Its  stockholders  on  July  18,  1905. 
The  portion  of  the  statute  nnder  which  they 
acted  which  is  particularly  relied  npon  Is 
found  in  that  clause  thereof  which  authorlzea 
the  stockholders  "to  enlarge  or  change  the  ob- 
ject for  which  such  corporation  was  formed." 
The  object  for  which  this  corporation  was 
formed  was  to  "purchase^  own,  constmct, 
operate  and  maintain"  a  railway  between 
Cairo,  In  Alexander  county,  and  Tilton,  in 
Vermilion  county,  with  a  branch  line  from  a 
point  in  Lawrence- county  to  Vincennes,  Ind. 
If  by  the  action  of  its  stockholders  It  was 
legally  authorized  to  straighten  the  curves  In 
its  lines  by  relocating  a  portion  of  its  road- 
way, it  could  not  be  said  that  the  object  for 
which  It  was  formed  had  been  thereby  enlar- 
ged or  changed.  The  object  would  remain  the 
same,  namely,  to  "purchase,  own,  construct, 
operate  and  maintain"  a  railway  between  the 


same  points  and  not  betweei  other  points, 
and  not  to  points  beyond  those  above  men- 
tioned. 

The  general  rule  Is  that  where  the  termini 
and  general  route  of  the  railroad  are  prescrib- 
ed by  the  charter,  leaving  the  determination 
of  details  to  tbo  discretion  of  the  coriwratlon, 
the  power  of  the  company  to  fix  tb«  locati(m 
of  the  road  la  exhausted  after  such  discretion 
has  been  exercised,  and  it  cannot  relocate  its 
road  without  stautory  authority  to  do  so,  and, 
being  without  power  to  relocate  Its  road,  the 
company  is  without  power  to  condemn  a  right 
of  way  for  a  line  which  it  cannot  lawfully 
locate.  People  v.  Louisville  &  Nashville  Rail- 
road Co.,  120  IlL  48,  10  N.  B.  657;  Illinois 
Central  Railroad  Co.  ▼.  People,  143  IlL  434. 
S3  N.  E.  173, 19  L.  R.  A.  119;  Lake  Shore  ft 
Michigan  Sonthem  Railway  Oa  ▼.  Baltimore 
&  Ohio  &  Chicago  Railroad  Co.,  149  III.  272. 
37  N.  E.  91;  Chicago,  Burlington  &  Qnincy 
Railroad  Ca  v.  City  of  Chicago,  149  III.  4S7. 
37  N.  B.  78;  Chicago  &  Milwaukee  Electric 
Railroad  Go.  v.  Chicago  &  Northwestern 
Railway  Co.,  211  111.  352,  71  N.  B.  1017. 

Appellant  contends,  however,  that  It  falb 
within  an  exception  to  this  general  rule, 
which,  it  avers,  exists  whenever  tiie  Intererts 
of  the  public  will  be  best  served  by  a  change 
In  the  location  of  the  road,  and  where,  from 
a  business  or  financial  point  of  view.  It  la  es- 
sential to  ih»  accomplishment  of  the  things 
for  which  the  road  Is  built  that  s  change 
should  be  made. 

Appellant  relies  upon  two  Illinois  cases  as 
Uluatratlve  of  the  doctrine  for  which  It  con- 
tends. The  first  of  these  Is  Chicago,  Bur- 
lington &  Quincy  Railroad  Co.  v.  Wilson,  IT 
111.  123.  In  that  case  the  charter  authorized 
the  railroad  company  to  constmct  a  railroad 
on  a  certain  route,  "with  such  appendages  as 
may  be  deemed  necessary  for  the  convenient 
use  of  the  same."  Two  or  three  years  after 
the  road  had  been  built  and  the  company  had 
located  its  stations,  depots,  tnm-onts,  etc  It 
sought  to  condemn  real  estate  for  liie  purpose 
of  constructing  and  maintaining  thereon  turn- 
outs, depots,  englna  houses,  shops,  and  turn- 
tables, and  this  court  held  that  the  completion 
of  the  the  road  between  the  termini  did  not 
exhaust  the  power  thereafter  to  acquire,  by 
condemnation,  real  estate  demanded  lay  an 
Increase  of  business,  upon  which  to  locate  "ap- 
pendages." In  other  words,  that  the  company 
was  at  liberty  to  acquire  land  for  "append- 
ages" as  they  became  necessary  for  the  con- 
vlenent  use  of  the  road.  That  ease  was  not 
one  In  which  the  company,  having  elected  to 
occupy  certain  real  estate,  sought  thereafter 
to  occupy  other  real  estate  In  lieu  of  that  first 
selected.  The  other  case  from  our  own  Re- 
ports, to  which  our  attention  Is  particularly 
called  in  this  connection,  is  Fisher  v.  Chicago 
&  Springfield  Co.,  104  IIL  823.  There  the 
Chicago  &  Springfield  Railroad  Company 
owned  a  side  trac^  which  had  been  constrict- 
ed over  a  strip  of  land  In  the  town  of  Mt 
Pulasld,  in  Logon  county,  by  the  permlssiou 
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of  the  owners  of  the  land;  no  title  to  the 
land  having  been  acquired  by  the  railroad 
company.  Later  It  began  a  suit  to  condemn 
the  land  so  occupied  by  Its  side  track.  It  was 
objected  that  the  company  could  not  exercise 
the  right  of  eminent  domain  for  the  purpose 
of  acquiring  land  for  the  side  track,  "espe- 
cially after  the  main  line  Is  finished,"  but  it 
was  held  that  the  company  had  the  same 
right  to  Institute  condemnation  proceedings  to 
acquire  the  land  occupied  by  the  side  track 
that  It  would  have  had  to  Institute  such  pro- 
ceedings at  an  earlier  day.  No  question  of  re- 
location was  there  Inrolved. 

We  have  examined  the  text-books  and  the 
decisions  of  courts  of  other  states  to  which 
appellant  has  referred  us.  The  only  one  of 
the  cases  cited  which  can  be  said  to  be  In 
point  Is  that  of  M.  &  T.  R.  R.  Ck).  T.  Devaney, 
42  Mlas.  665,  2  Am.  Rep.  e08L  The  force  of 
that  case,  however,  is  destroyed  by  the  fact 
tiiat  the  Supreme  Court  of  the  state  of  Mia- 
Blsslppl,  In  Iiusby  v.  Railroad  Ca,  7S  Mlas. 
300,  19  South.  239,  36  L.  R.  A.  510,  has  re- 
pudiated and  overruled  it  and  announced  Its 
adherence  to  the  general  rule.  Leaving  out 
of  consideration  the  Devaney  Case,  we  think 
the  most  favorable  view  of  the  authorities 
rdled  upon  l^  appellant  is  that  they  support 
the  oonclnsion  well  stated  by  Randolph  at 
section  116  of  bis  work  on  the  Law  of  Bml- 
nent  Domain,  in  these  words:  "A  railroad 
company  may  continue  to  condemn  for  sndt 
incidental  uses  as  the  growth  of  business  de- 
mands." It  is  plain  that  tlie  nse  of  real  es- 
tate for  the  main  line  of  a  railway  company 
Is  not  an  "incidental  nsa" 

We  conclude  that  to  the  general  role  abovt 
stated  there  is  no  such  exception  as  that 
which  appellant  seeks  to  have  us  reoognlsa. 

By  the  proceedings  of  Jnly  18,  1906,  the 
Btodcholders  of  appellant  songht  to  authorize 
the  company  to  extend  its  line  from  Tllton, 
in  Vermilion  ooouty,  to  the  city  of  Danville, 
In  Vermilion  county.  No  question  as  to  the 
legal  effect  of  that  action  of  the  stockholdera 
iB  presented  for  our  consideration. 

The  Judgment  of  the  drcnit  ooort  wQl  Iw 
affirmed. 

Judgment  affirmed. 


(2Se  111.  30) 

MATHISON  V.  MAGNUSON  at  aL 

(Supreme  Court  of  Illinois.    Feb.   21.  1007. 
Rehearing  Denied  April  18,  1907.) 

1.  ASStaHMENTS— EqUITABUe   ASaiONICERT   ov 

Fund. 

Id  a  salt  for  partition  of  the  real  estate 
of  decedent's  estate,  on  which  there  was  a 
mortgage  given  bj  faim,  there  was  a  decree  di- 
recting payment  of  the  mortgage  from  the  pro- 
reeds  of  the  sale,  and  the  distribution  of  the 
Imlance  among  the  other  parties  in  the  propor- 
tion o£  the  interests  they  were  decreed  to  have 
in  the  land.  Held,  that  a  prior  agreement  of 
complainant  therein  tlirough  her  attorneys,  with 
tlie  other  parties,  except  the  mortgagee,  to  pay 
to  them,  out  of  her  sliare  of  the  proceeds,  the 
amount  of  the  mortgage,  or  to  have  the  master 
make  distribution  on  such  basis  on  the  theory 


that  the  personal  estate  of  decedent  which  was 
coming  to  her,  was  litMe  for  tlie  mortgage  debt, 
did  not  woric  an  6901  table  assignment  of  such 
money  to  them,  which  would  prevent  complain- 
ant assigning  it,  while  still  in  the  hands  of  the 
master,  to  anotlier. 

2.  Pabtition— DiBTBiBtmoR  ov  Pbockbds  or 
Saus— Pathkht  or  Mobtqaob  Debt  bt  Bx- 

XCUTOB. 

Evidence  in  proceedings  for  distribution  of 
the  proceeds  of  a  partition  sale  of  decedent's 
real  estate  Md  to  show  that  a  debt  of  decedent 
secnied  t>y  mortgage  on  the  real  estate  had  not 
been  paid  by  the  executor,  so  as  to  allow  the 
distribution  free  from  the  lien  of  the  mortgage. 

Appeal  from  Appellate  Oourt,  Flrat  Dis- 
trict 

Petitions  by  Thea  Sevrina  Magnuson  and 
others  against  Oustav  Mathisoh  and  another, 
relative  to  distribution  of  proceeds  of  a  par- 
tition sale.  From  a  Judgment  of  the  Api>el- 
late  Court  affirming  a  decree  for  petitioners, 
said  Mathison  appeals.  Reversed  and  re- 
manded, with  directions. 

Rosenthal  &  Hamill,  for  appellant  Ander- 
son 4c  Anderson  and  Oeorge  W.  Bees,  for  ap- 
pellees. 

SCOTT,  3.  On  November  14,  1900,  Bllen 
Marie  Magnuson  filed  a  bill  In  the  circuit 
court  of  Cook  county  for  the  partition  of  cer- 
tain real  estate,  and  such  proceedings  were 
thereafter  had  as  resulted  in  a  decree,  on 
April  26,  1901,  finding  the  tensnts  In  com- 
mon of  said  real  estate  to  be  seised  of  undi- 
vided interests  therein  In  the  following  pro- 
portions: Ellen  Marie  Magnuson  ■0/120 : 
Karl  Oustav  Magnnson  *»/ijo",  Thea  Sevrina 
Magnuson  and  Helga  Magnuson  each  '/ixo: 
Helga  Jenny  Olsen,  Thor  A.  Olsen,  Bllen  S. 
Olaen,  Magnus  Olsen,  and  Mabel  A.  Olsen 
each  i/i3o ;  also  finding  that,  during  the  life- 
time of  Peter  Olnf  Magnuson,  now  deceased, 
through  whose  last  will  and  testament  the 
above-named  parties  derived  title,  said  Peter 
Oluf  Magnuson,  to  secure  his  note  for  |4,600, 
conveyed,  by  trust  deed,  to  Thomas  S.  Creigh- 
ton  a  portion  of  the  real  estate  songht  to  be 
partloned;  that  said  note  Is  now  held  by 
David  S.  Cook,  and,  with  Interest  thereon. 
Is  still  due  and  unpaid,  and  that  said  trust 
deed  is  a  first  Hen  upon  such  portion  of  said 
real  estate;  also  finding  that  Karl  Oustav 
Magnuson  bad  theretofore  conveyed'  to  Au- 
gust Dahlgren,  by  mortgage  deed,  his  Interest 
In  said  real  estate  to  secure  bis  note  for 
^050,  and  that  said  mortgage  is  a  Hen  vipaa 
the  Interest  of  said  Karl  Oustav  Magnnson, 
bat  la  anbordlnate  to  the  lien  of  tbe  Creigh- 
ton  or  Cook  trust  deed.  Partltltm  of  the 
premises  was  awarded  In  accordance  with  the 
rights  and  interests  of  the  parties  as  above 
set  out,  and  commissioners  were  appointed 
to  maker  partition.  Dahlgren  and  Cook  were 
parties  to  the  suit  The  commissioners  re- 
ported that  the  premises  were  not  suscepti- 
ble of  division  without  manifest  prejudice  to 
the  parties  in  Interest  Thereupon  Oeorge 
Mills  Rogers,  the  master  In  chancery,  was 
ordered  to  sell  the  premises  free  of  Incum- 
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brances,  and  to  distribute  the  money  realized 
from  the  sale  to  the  parties  entitled  thereto 
"according  to  the  decree  heretofore  entered 
herein."  The  premises  were  thereafter  sold 
to  Ellen  Marie  Magnuaon,  the  complainant  la 
the  bill,  for  the  sum  of  $17,700.  This  sale 
was  approved,  and  the  master  was  ordered 
to  execute  a  deed  to  the  purchaser.  He  was 
also  directed  to  pay  the  costs  of  suit  out  of 
the  proceeds  of  sale,  and  to  "distribute  the 
residue  of  said  money  between  said  parties 
in  the  proportions  to  which  each  of  them  are, 
respectively,  entitled  according  to  the  decree 
of  partition  entered  in  said  cause  on  the  26th 
day  of  April,  1901."  While  this  decree  is 
very  awkwardly  drawn,  its  purpose  was,  to 
part,  to  direct  the  payment  in  full  of  the 
Cook  incumbrance  and  the  application  of  the 
distributive  share  of  Karl  Gustav  Magnuson 
upon  the  Dahlgren  incambrance,  and  the  de- 
cree was  evidently  so  understood  by  all  the 
parties  to  the  partition  suit  On  May  22, 
1902,  the  cause  was  stricken  from  the  docket 
of  the  circuit  court 

After  the  sale  In  iwrtltlon  Karl  Gustav 
Magnuson  sued  out  a  writ  of  error  from  this 
court  seeking  to  obtain  a  reversal  of  the  de- 
cree of  partition  on  the  ground  that  he  was 
entitled  to  an  undivided  one-half  of  the  real 
estate  Instead  of  "A*o>  ^^  found  by  the 
decree,  and  that  complainant  was  the  owner  of 
the  remaining  one-half.  The  decision  of  this 
court  was  adverse  to  Karl  Gustav  Magnuson. 
Magnuson  v.  Magnuaon,  197  111.  496,  64  N.  E. 
371.  Before  this  writ  of  error  was  sued  out, 
and  on  October  16,  1901,  In  order  to  obviate 
the  necessity  of  a  supersedeas  and  to  permit 
the  sale  already  made  to  stand,  an  agreement 
in  writing  was  entered  into  between  all  the 
parties  found  by  the  decree  of  partition  to  be 
tenants  In  common  of  the  property,  under  the 
terms  of  which  the  master  was  to  pay  out  of 
the  proceeds  of  sale,  first  the  costs  of  the 
partition  proceeding,  the  taxes  on  the  proper- 
ty and  the  Cook  note  and  mortgage,  the  lat- 
ter then  amounting  to  $4,782;  second,  to  El- 
len Marie  Magnuson,  on  accoimt  of  her  dis- 
tributive share  in  the  proceeds  of  sale,  one- 
half  of  the  balance  then  remaining;  and 
third,  on  account  of  the  Dahlgren  note  and 
mortgage  the  sum  of  $2,379.76.  It  was  fur- 
ther agreed  that  the  master  should  hold  the 
balance  then  remaining  to  await  the  outcome 
of  the  writ  of  error,  provided  that  the  writ 
should  be  sued  out  to  the  December  term, 
1901,  of  this  court  otherwise  it  was  agreed 
that  the  master  should  distribute  such  bal- 
ance "in  accordance  with  the  order  of  dis- 
tribution entered  in  said  partition  proceed- 
ings first  hereinabove  mentioned."  This 
agreement  was  entered  into  between  the  par- 
ties through  their  respective  solicitors.  The 
writ  was  sued  out  to  said  term  of  this  court 
and  the  written  contract  was  carried  out  In 
the  manner  hereinafter  stated. 

When  this  agreement  was  made,  Ellen 
Marie  Magnuson  bad  paid  only  $2,500  to  the 
master  on  account  of  her  bid.    Two  days 


after  the  agreement  and  on  October  18, 1901, 
she  gave  to  the  master  a  receipt  for  $5,711.44 
on  account  of  her  distributive  share  in  the 
proceeds  of  sale  and  a  check  for  $9,48SJ3i^ 
to  apply  on  her  bid.  The  Oook  note  and 
trust  deed  were  then  satisfied  by  ttie  pay- 
ment of  $4,782  by  the  master,  and  there  was 
paid  by  the  master  on  account  of  the  Dahl- 
gren note  and  mortgage  the  sum  of  $2,379.76. 
Tlie  costs  amounted  to  $1,495.1L  After  pay- 
ing these  items  the  remainder  in  the  master's 
hands  amounted  to  $3,331.69,  which  was  tliat 
portion  of  the  proceeds  of  the  sale  of  the 
real  estate  the  distribution  of  which  was  sub- 
ject to  change  by  the  Judgment  of  this  court 
In  the  suit  instituted  here  by  Karl  Gustav 
Magnuson.  On  February  17,  1902,  wliile  the 
writ  of  error  was  still  pending  in  this  court 
Ellen  Marie  Magnuson  delivered  to  Gustav 
Mathlson,  the  appellant  a  written  instm- 
ment  which  purported  to  assign  and  trans- 
fer to  said  Mathlson  all  the  interest  of  the 
assignor  in  and  to  the  $3,331.69  in  the  hands 
of  the  master,  to  be  applied  on  an  obligation 
of  hers  held  by  Mathlson.  After  ttte  deci- 
sion of  this  court  in  Magnuson  v.  Magnuson, 
supra,  the  master  paid  out  of  said  $3,331.69  to 
Tbea  Sevrlna  Magnuson  and  to  Helga  Mag- 
nuson each  $476.96,  and  to  Helga  J.  Olseo, 
Thor  A.  Olsen,  Ellen  S.  Olsen,  Magnus  Olsen, 
and  Mabel  A.  Olsen  each  the  snmi  of  $95.19. 
such  payments  being  in  accordance  with  the 
decree  of  distribution  theretofore  entered. 
The  seven  jmrsons  last  named,  however, 
claimed  that  they  were  entitled  to  additional 
sums,  aggregating  $597.75,  out  of  the  pro- 
ceeds of  sale  in  the  hands  of  the  master  un- 
der a  verbal  agreement  with  the  solicitors 
for  Ellen  Marie  Magnuson,  entered  into  be- 
fore the  decree  of  partition  was  rendered,  to 
the  effect  that  their  interests  in  the  real  es- 
tate, aggregating  one-eighth  thereof,  should 
not  be  made  to  bear  any  part  of  the  payment 
of  the  Cook  note  and  trust  deed.  Dahlgrea 
also  claimed  that  he  was  entitled  to  tlie  fur- 
ther sum  of  $960  of  the  proceeds  of  sale  un- 
der the  same  agreement  with  the  8<rflcitors 
for  Ellen  Marie  Magnuson.  Mathlson  was 
at  the  same  time  claiming  the  entire  balance 
of  $1,903.82  in  the  hands  of  the  master  by 
virtue  of  the  assignment  from  Ellen  Marie 
Magnuson  to  him. 

Upon  the  refusal  of  the  master  to  pay  the 
sum  demanded  by  them,  Thea  Sevrlna  Mag- 
nuson, Helga  Magnuson,  Ellen  S.  Olsen,  Hel- 
ga Jenny  Olsen,  Thor  A.  Olsen,  Magnus  Ol- 
sen, and  Mabel  Olsen,  on  November  3,  1902, 
filed  a  petition,  and  afterwards  filed  an 
amended  petition.  In  the  circuit  court  of  Cook 
county  seeking  to  establish  an  equitable  a.s- 
slgmnent  of  $597.75  of  the  funds  held  by  the 
master  from  Ellen  Marie  Magnuson  to  the 
petitioners  prior  to  the  assignment  to  Math- 
lson, and  praying  for  an  order  directing  the 
master  to  pay  to  them  that  sum.  Ellen 
Marie  Magnuson  and  Gustav  Mathlson  were 
made  respondents  to  this  petition.  On  De- 
cember 9,  1902,  August  Dahlgren  also  filed  a 
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petition,  and  later  flied  an  amended  petition, 
against  ttie  same  respondents,  In  said  circuit 
court  seeking  the  same  relief,  except  that  be 
claimed  $960  of  the  balance  in  the  hands 
of  the  master.  Those  petitioners  are  appel- 
lees In  this  court,  and  for  omTenlence  will 
hereinafter  be  referred  to  as  the  "petition- 
ers." In  this  cause  as  entitled  here,  E311en 
Marie  Magnuson,  also,  is  made  an  appellee. 
The  aggregate  of  petitioners'  claims  against 
the  fund  assigned  to  Mathison  is  $1,557.75. 
Separate  answers  were  filed  to  the  amended 
petitions  by  the  respondents  denying  any 
equitable  assignment  to  the  petitioners  from 
Ellen  Marie  Magnuson,  and  averring  that  the 
entire  amount  remaining  tn  the  hands  of  the 
master  from  the  sale  in  partition  belongs  to 
Mathison  by  virtue  of  the  assignment  to  him. 
The  petitions  were  heard  by  the  circuit 
court  as  one  cause  under  an  agreement  that 
the  evidence  taken  should  apply  to  the  issues 
made  on  both  amended  petitions,  and  one 
decree  was  rendered  disposing  of  the  entire 
controversy,  finding  that  it  appeared  from 
the  master's  report  filed  on  April  26,  1901 
(being  the  report  whicb  formed  the  basis  for 
the  decree  of  partition  entered  on  that  date), 
that  the  note  of  Peter  O.  Magnuson  for 
$4,500  had  been,  prior  to  the  time  of  the  fil- 
ing of  the  bill,  filed  and  allowed  as  a  claim 
against  the  estate  of  Peter  Olnf  Magnuson; 
"that  said  Magnuson  left  Bufilcient  personal 
estate  to  pay  all  of  his  debts,  including  the 
claim  of  said  Ciook;  that  the  personal  estate 
of  said  deceased,  as  between  the  executors 
and  the  heirs  and .  devisees,  was  primarUy 
liable  for  the  payment  of  said  note;  that, 
while  said  cause  was  pending,  an  oral  agree- 
ment was  made  between  the  counsel  of  the 
several  intervening  petiticwers  and  the  coun- 
sel for  said  complainant  that  said  Interval- 
Ing  petitioners,  in  order  to  expedite  and 
shorten  the  proceedings  before  tiie  master, 
should  make  no  proof  wltli  reference  to 
the  sufficiency  of  the  personal  estate  to  pay 
debts,  and.  In  consideration  thereof,  the  said 
intervening  petitioners  should  receive  out  of 
the  proceeds  -of  said  sale  their  respective  por- 
tions thereof  without  any  deduction  or  dim- 
inution on  accoimt  of  the  said  incumbrance, 
which  incumbrance  it  was  agreed  should  be 
paid  or  removed  wholly  by  said  complainant, 
or  out  of  her  share  In  said  fund;  that  said 
agreement  was  made  by  complainant's  coun- 
sel with  her  full  knowledge  and  consent,  and 
that  said  agreement  was  equitable  and  Just 
and  that  her  counsel  bad  authority  to  make 
tbe  same:  •  *  *  tiiat  Ellen  Marie  Magnu- 
son, with  the  Intent  to  repudiate  and  nullify 
said  agreement  and  to  defraud  the  Interven- 
ing petitioners,  undertook  to  assign  the  funds 
In  said  master's  possession.  Including  the 
amount  equitably  due  to  the  said  interven- 
ing petitioners,  to  said  Onstav  Mathison,  and 
filed  with  the  master  an  instrument  purport- 
ing to  assign  tbe  same;  that  said  assignment 
was  made  to,  and  received  by,  said  Mathison 
witb  full  knowledge  on  the  part  of  mm  and 


his  counsel  of  the  agreement  heretofore  re- 
ferred to,  and  that  said  assignment  was  and 
Is  subject  to  the  rights  of  the  Intervening  pe- 
titioners." The  decree  then  finds  "that  tbe 
amount  paid  by  the  master  to  satisfy  the 
claim  of  said  Cook  ought  to  be  charged  to, 
and  paid  out  of,  the  share  of  said  complain- 
ant in  the  proceeaa  of  sale,  and  that  -the 
share  of  said  intervening  petitioners  should 
be  exonerated  therefrom;"  that  the  funds  In 
dispute  between  the  parties  hereto  are  in 
the  possession  of  the  court;  that  William  R. 
Anderson,  as  administrator  of  the  estate  of 
August  Dahlgren,  who  has  died  since  tbe 
filing  of  the  petition  by  blm,  is  entitled  to 
$960,  and  the  other  petitioners  are  entitled 
to  the  sum  of  $597.75  from  the  fund  in  the 
hands  of  the  master,  and  that  Gustav  Mathi- 
son is  entitled  to  tbe  remainder  of  said  fund. 
The  master  Is  ordered  to  pay  the  fund  re- 
maining from  the  partition  sale  to  the  parties 
according  to  their  rights  as  fixed  by  this 
decree. 

From  the  decree  last  above  mentioned 
Oustav  Mathison  appealed  to  the  Appellate 
Court  for  the  First  District,  where  tbe  de- 
cree was  affirmed.  He  has  prosecuted  a  fur- 
ther appeal  to  this  court,  and  contends  that 
the  decree  is  erroneous  in  directing  the  mas- 
ter to  pay  to  the  petitioners  any  portion  of 
tbe  funds  in  the  hands  of  tbe  master  which 
are  covered  by  the  assignment  made  to  ap- 
iwllant. 

Ellen  IdCarie  Magnuson  and  Karl  Qustav 
Magnuson  were  the  only  distributees  of  the 
personal  estate  of  Peter  Olnf  Magnuson,  de- 
ceased, the  former  being  entitled  to  five- 
sixths  thereof  and  the  latter  to  the  remain- 
ing one-sixth.  The  note  held  by  Cook,  which, 
with  lnt««st  amounted  to  $4,782,  was  filed 
and  allowed  as  a  claim  against  the  personal 
estate.  The  -personal  assets  when  tbe  parti- 
tion suit  was  Instituted  consisted  of  about 
$2,800  In  cash  and  two  notes  for  $5,000  each, 
one  signed  by  Ellen  Marie  Magnuson  and 
"Indorsed"  by  Karl  Gustav  Magnuson,  and 
tbe  other  signed  by  Karl  Onstav  Magnuson 
and  "indorsed"  by  Ellen  Marie  Magnuson. 
Karl  Oustav  Magnuson  was  insolvent  El- 
len Marie  Magnuscm  bad  no  property,  or 
practically  none,  except  her  Interest  in  tbe 
iestate  of  Peter  Oluf  Magnuson.  Tbe  execu- 
tor could  not  pay  the  Cook  claim  out  of  the 
personal  estate  without  enforcing  payment 
of  the  notes  against  Ellen  Marie  Magnuson. 
After  the  bill  for  partition  bad  been  filed 
by  Ellen  Marie  Magnuson  setting  up  the 
lien  of  tbe  trust  deed  securing  the  Cook  note, 
and  befwe  the  master  had  reported  the  evi- 
dence, the  solicitor  for  the  other  tenants  in 
common  except  Karl  Gustav  Magnuson,  tbe 
latter  having  mortgaged  bis  Interest  in  tbe 
real  estate  for  more  than  it  was  worth,  bad 
a  conversation  with  the  sc^citors  fw  Ellen 
Marie  Magnnson,  In  which  the  former  insist- 
ed that  the  Cook  claim  should  be  paid  out 
of  tbe  personal  estate  before  partition  of  the 
real  estate  could  be  had.    The  reason  for  this 
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ctntoitioii  on  his  part  Is  obvlonB,  as  his 
cnents  were  not  entitled  to  participate  in 
tbe  distribution  of  tlie  personal  estate.  Au- 
gust Dablgren,  as  mortgagee  of  tbe  interest 
of  Karl  Grustav  Magnuson,  made  tbe  same 
cortention.  Tbe  solicitors  for  these  various 
parties,  on  behalf  of  their  clients,  thereupon 
entered  into  an  oral  agreement  whereby  it 
was  Bougbt  to  accomplish  substantially  the 
same  result,  so  far  as  tbe  interests  of  tbe 
parties  were  concerned,  as  though  the  Cook 
claim  had  been  paid  out  of  the  personal 
estate.  The  decree  of  partition  and  the  de- 
cree of  distribution,  however,  were  entered 
without  regard  to  tbe  agreement,  and  precise- 
ly as  though  it  had  not  been  made.  Tbe 
agreement  was  to  the  effect  that  tbe  pay- 
ment of  tbe  Cook  note  and  trust  deed  should 
be  borne  entirely  by  Ellen  Marie  Magnuson 
and  that  none  of  the  other  parties  should 
be  compelled  to  contribute  towards  such  pay- 
ment..  That  such  was  the  intention  of  the 
parties  is  not  controverted  by  counsel  for  ap- 
pellant in  this  case,  but  it  is  contended  that 
the  agreement  was  not  such  as  would  au- 
thorize the  circuit  court,  upon  petition  filed 
for  that  purpose,  to  order  the  master  In 
chancery  to  pay  any  portion  of  the  fund 
which,  under  the  decree  of  distribution,  be- 
longed to  Ellen  Marie  Magnuson,  to  the  other 
parties  to  the  agreement. 

Hess,  the  solicitor  In  the  partition  salt  for 
Thea  Sevrina  Magnuson  and  her  co-peti- 
tioners, testifies  that  the  agreement  made 
with  him  by  the  solicitors  for  Ellen  Marie 
Magnuson  was  that,  if  be  would  make  no 
contention  in  regard  to  the  payment  of  the 
Cook  claim  out  of  the  personal  estate,  and 
would  introduce  no  testimony  on  that  sub- 
ject "then,  when  the  distribution  came,  Mrs. 
Mag^nuson  would  pay  my  clients  and  permit 
them  to  receive  from  the  master  the  same 
amount  that  they  would  have  received  if  the 
proof  that  I  proposed  to  make  had  been 
made."  Little,  one  of  the  solicitors  for  El- 
len Marie  Magnuson,  testifies  that  he  and 
Miller,  his  associate,  on  behalf  of  their  client, 
agreed  with  Hess  that  "we  would  take  care 
that  Mr.  Hess'  clients  should  not  be  compel- 
led to  pay  out  of  their  distributive  share  of 
tbe  real  estate  any  part  of  the  Cook  mort- 
gage." Anderson,  the  solicitor  for  Dahlgren, 
testifies  that  Miller,  at  the  hearing  before  the 
master,  told  him  (Anderson)  that  be  bad 
made  an  arrangement  with  Hess  that  Hess' 
clients  "should  have  their  pro  rata  share  out 
of  the  Cook  mortgage,  and  that  be  would 
make  tbe  same  arrangement  with  me  for 
my  client,"  and  that,  after  the  decree  of  par- 
tition had  been  entered,  and  when  Anderson 
was  threatening  to  file  a  bill  to  compel  Cook 
to  enforce  his  claim  against  tbe  personal 
estate.  Miller  told  him  that  be  (MiUer)  would 
see  that  Anderson  got  his  money  as  promised 
him.  In  reference  to  the  agreement  with 
Anderson,  IJttle  testifies  that  both  he  and 
Miller,  at  the  hearing  t>efore  tbe  master,  told 
Anderson  that  they  agreed  with  him  that 


tbe  p^nonal  estate  should  pay  tbe  Cook  in- 
cumbrance, and  "that  we  would  carry  oat 
the  same  arrangement  with  him  that  we  bad 
agreed  to  carry  out  with  Mr.  Hess,  namely, 
that  the  share  of  Ua  client,  or  rather  tlie 
share  of  Karl  Gustav  Magnuson,  upon  which 
bis  client  had  a  lien,  should  not  bear  any 
part  of  the  O.  8.  Cook  mortgage."  The 
above  Is,  in  snbstanc^  all  the  testimony  in 
the  record  in  reference  to  the  agreement  be- 
tween the  parties  relative  to  tbe  payment  of 
the  Cook  note. 

The  amended  petition  filed  by  Tbea  Sev- 
rina Magnuson  and  her  co-petitioners  allied 
that  Ellen  Marie  Magnuson  assigned  and 
transferred  to  petitioners  the  sum  of  $597.75 
out  of  her  sliare  of  the  proceeds  of  sale,  that 
being  tbe  amount  of  their  portion  of  such 
proceeds  that  was  applied  on  the  Cook  debt 
The  amended  petition  of  August  Dahlgren 
makes  the  same  allegations  as  to  an  as- 
signment to  him,  exc^t  the  amount  claimed 
to  have  been  assigned  is  $960,  that  being  the 
portion  of  tbe  interest  of  Karl  Gustav  Mag- 
nuson which  was  applied  on  tbe  said  debt 
Hie  evidence  shows  that  the  master  was  no- 
tified of  the  agreement  between  the  parties, 
but  there  is  no  testimony  whatever  showing 
that  he  was  directed  to  pay  to  the  parties 
who  filed  these  petitions  any  portion  of  tbe 
proceeds  of  sale  derived  from  a  sale  of  the 
interest  in  the  real  estate  which  the  decree 
of  partition  found  was  owned  by  Ellen  Ma- 
rie Magnuson,  or  that  anything  was  said 
to  him  except  to  repeat  the  agreement  whidi 
had  been  entered  into  between  the  solicitois 
for  the  respective  parties. 

From  the  documentary  evidence,  from  tbe 
decrees  entered  in  the  partitloa  anit,  and 
from  the  general  conduct  of  the  parties.  It 
would  seem  that  the  soUdtors  for  the  le- 
spectire  parties  intended  by  their  agreement 
that  distribution  should  be  made  according 
to  their  rights  and  interests  as  found  by 
the  decree  of  partition,  and  that,  upon  the 
receipt  of  the  siiare  which,  under  tbe  decrees, 
would  be  paid  by  the  master  to  Kllen  Marie 
Magnuson,  she,  or  her  solicitors  acting  for 
her,  would  pay  to  the  other  parties  sums 
sufficient  to  make  up  the  amounts  which 
they  would  have  received  If  no  deduction 
liad  been  made  therefrom  by  the  master  on 
account  of  the  payment  of  the  Cook  note; 
that  the  solicitors  for  petltion«s  relied  upon 
the  solicitors  for  Ellen  Marie  Magnuson  to 
carry  out  this  arrangement,  believing  that 
as  Ellen  Marie  Magnuson  was  personally  un- 
able to  attend  to  the  transaction,  her  share 
In  the  proceeds  of  sale  would  come  into 
tbe  bands  of  her  solicitors,  who  would  pay 
to  the  solicitors  fbr  the  petitioners  tbe 
amoimts  promised  them.  While  the  money 
was  still  in  the  hands  of  tbe  master,  how- 
ever, Ellen  Marie  Magnuson  discharged  the 
solicitors  with  whom  the  agreement  had  been 
made  and  employed  another,  and  assigned  all 
her  right,  title,  and  interest  in  tbe  proceeds 
of  sale  remaining  undistributed  to  Mattuson. 
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That  the  intention  ot  the  soUdtora.  acting 
for  tb^  clients,  was  as  last  above  stated,  la 
well-nigh  conclusively  established  by  the 
fact  that  no  attempt  was  made  by  petition- 
ers, or  those  representing  them,  to  have  the 
court  order  distribution  according  to  the 
agreement,  but  the  master  was,  by  decree 
entered  after  the  agreement  was  made,  or- 
dered to  distribute  the  money  realized  from 
the  sale  to  the  parties  entitled  thereto  ac- 
cording to  their  Interests  as  they  existed  in- 
dependently of  the  agreement,  and  was  by 
the  decree  of  distribution  directed  to  dis- 
tribute the  proceeds  of  sale,  after  paying 
the  costs,  between  the  parties  In  the  propor- 
tion to  which  each  was  entitled  according 
to  the  decree  of  partition. 

Furthermore,  after  the  decree  of  distribu- 
tion had  been  entered  the  parties  entered  In- 
to a  written  agreement  that  the  master 
should,  out  of  the  proceeds  of  sale,  pay  the 
costs  of  suit  and  the  Cook  note,  pay  one- 
half  of  the  balance  to  Ellen  Marie  Magnnson 
on  her  distributive  share,  pay  a  certain  sum 
-on  the  Dahlgren  note,  and,  if  Karl  Qnstay 
Magnnson  did  not  prosecute  a  writ  of  error 
to  obtain  a  review  of  the  decree  of  partition 
within  a  certain  time,  to  distribute  the  bal- 
ance in  accordance  with  the  decree  of  dis- 
tribution. The  action  of  the  parties  in  en- 
tering Into  this  last  agreemMit  would  seem 
to  make  it  certain  that  they  intended  that 
their  respective  claims  should  be  adjusted 
among  themselves  after  the  master  had  dis- 
tributed to  them  the  amounts  to  which  they 
were  entitled  under  the  decree  of  distribu- 
tion. It  is  apparent  that  the  evidence  in  this 
record  wholly  fails  to  establish  the  allega- 
tions of  the  amended  petitions  setting  up 
that  Ellen  Marie  Magnnson  assigned  and 
transferred  to  the  petitioners,  out  of  her 
share  of  the  proceeds  of  sale,  the  respective 
sums  claimed  by  each  of  them.  Fomeroy's 
Eq.  Jnr.  t  1280;  Cam»«n  v.  Boeger,  200 
III.  84,  65  N.  E.  690,  03  Am.  St  Bep.  165; 
Wyman  v.  Snyder,  112  III.  99;  Trlst  v.  Child, 
21  Wall.  441,  22  L.  Ed.  623. 

The  agreement,  as  testified  to  by  the  wit- 
nesses In  this  case,  might  be  considered  ei- 
ther as  a  promise  on  the  part  of  Ellen  Ma- 
rie Magnnson  to  pay  to  the  petitioners,  out 
of  her  Btiare  in  the  proceeds  of  sale,  the 
amounts  now  claimed  by  them,  or  as  an 
agreement  between  the  parties  that  the  mas- 
ter should  distribute  the  proceeds  of  sale  be- 
tween the  parties  entitled  thereto  according 
to  their  interests  as  fixed  by  their  agree- 
ment, and  not  according  to  the  decrees  of 
the  court  to  be  thereafter  entered  in  the 
cause.  Neither  of  these  theories  would  en- 
title petitioners  to  have  in  this  suit  the  relief 
they  seek  by  this  proceeding.  Cameron  v. 
Boeger,  supra. 

Another  contention  of  petitioners  in  sup- 
.port  of  the  decree  of  the  circuit  court  is  that 
the  Cook  note  was  paid  by  the  executor  of 
the  will  of  Peter  Oluf  Magnuson  prior  to 
the  filing  of  the  petitions,  and  that  the  lien 


of  the  trust  deed  was  thereby  removed  from 
the  respective  shares  of  the  tenants  in  com- 
mon. This  argument  is  based  upon  the  fol- 
lowing state  of  facts:  Charles  G.  Little,  one 
of  the  solicitors  who,  on  behalf  of  Ellen  Ma- 
rie Magnuson,  made  the  agreements  herein- 
before referred  to,  was  also  acting  as  the  at- 
torney for  Simonson,  the  executor  of  the 
will  of  Peter  Oluf  Magnuson,  in  settling  his 
estate  in  the  probate  court  After  Ellen  Ma- 
rie Magnuson  had  purchased  the  property 
at  the -partition  sale,  Simonson,  as  executor, 
drew  a  check  for  $2,500,  payable  to  the  mas- 
ter In  chancery  who  made  the  sale,  and  de- 
livered this  check  to  Little,  who  turned  it 
over  to  the  master  to  apply  on  the  bid  of 
Ellen  Marie  Magnuson.  Thereafter  Little 
arranged  for  a  loan  to  Ellen  Marie  Magnu- 
son from  the  Chicago  Title  &  Trust  Com- 
pany. He  received  a  check  from  the  trust 
company  for  $9,488J>6,  which  he  also  turned 
over  to  the  master  to  apply  on  the  bid,  at 
the  same  time  giving  to  the  master  a  re- 
ceipt, signed  by  Ellen  Marie  Magnuson,  for 
$5,711.44.  Thereafter,  on  November  26,  1901, 
Simonson  filed  his  account  as  executor  in 
the  probate  court,  in  which  appears  an  item 
under  date  of  August  19,  1901,  as  follows: 
"To  George  Mills  Rogers,  to  be  applied  on 
D.  S.  Cook  claim,  $2,500."  At  the  same 
time  Simonson  presented  to  the  probate 
court  a  document  denominated  a  final  re- 
port in  which  It  Is  recited,  that  in  pursu- 
ance of  an  agreement  to  which  the  executor 
was  a  party,  that  the  Cook  claim  should  be 
paid  by  the  executor  out  of  the  personal  es- 
tate, said  executor  paid  to  the  master  in 
chancery,  on  behalf  of  the  complainant,  the 
sum  of  $2,500;  that  Ellen  Marie  Magnuson 
made  a  loan  of  $10,000  and  out  of  the  pro-, 
eeeds  of  the  loan  paid  to  the  master 
$9,488.56;  that  out  of  the  sum  of  $11,988.56 
thus  paid  the  Cook  Indebtedness  was  dls- 
charg;ed  by  the  payment  of  $4,782  to  Cook, 
and  that  thereupon  Simonson  indorsed  upon 
the  note  of  Ellen  Marie  Magnuson,  which  he, 
as  executor,  held  against  her,  the  sum  of 
$2,282  as  a  part  payment  thereof.  Petition- 
ers contend  that  this  evidence  shows  that 
"the  executor  paid  off  the  entire  mortgage — 
$2,500  by  cash,  $2^282  by  the  Indorsement  on 
the  note,"  and  that  "after  he  had  done  so 
there  was  no  Cook  mortgage,"  and  that  the 
proceeds  of  sale  should  then  have  been  dis- 
tributed as  though  the  trust  deed  had  never 
existed. 

We  think  this  reasoning  unsound.  As  be- 
fore mentioned.  Little  was  acting  for  the  ex- 
ecutor in  settling  the  estate  and  for  Ellen 
Marie  Magnuson  in  the  partition  proceedings. 
He  had  entered  into  an  agreement  with  tiie 
solicitors  for  petitioners  that  the  payment 
of  the  Cook  note  should  be  home  entirely  by 
Ellen  Marie  Magnnson.  He  prepared  the  ac- 
count and  report  of  the  executor  which  were 
presented  to  the  probate  court  and  was  per- 
haps of  the  opinion  that  the  transaction  was 
correctly  set  tioth  by  the  report    If  so,  he 
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was  mistaken.  The  payment  of  the  |2,600 
was  made  to  the  master  to  apply  on  the  bid 
of  $17,700  made  by  Ellen  Marie  Magnuson 
at  the  partition  sale,  and  was  not  a  payment 
by  the  executor  upon  the  debt  due  Cook.  It 
was  paid  to,  and  received  by,  the  master  to 
apply  on  the  bid  and  not  to  apply  on  the 
Cook  note,  except  as  it  was  received  by  him 
as  a  part  of  the  proceeds  of  the  sale  from 
which  the  Cook  note  was,  by  the  decree,  di- 
rected to  be  satisfied.  The  same  is  also  tme 
of  the  $9,488.66.  The  only  justification  for 
the  act  of  the  executor  In  paying  the  $2,500 
to  the  master  was  that  BUen  Marie  Magnu- 
son would  be  entitled  to  that  sum  In  the 
distribution  of  the  personal  estate,  and,  in 
order  to  conform  to  the  facts,  it  should 
have  been  reported  as  a  payment  to  her  on 
account  of  her  distributive  share  In  that  es- 
tate. The  credit  indorsed  on  her  note- did 
not  constitute  a  payment  by  the  executor  on 
the  Cook  claim. 

In  our  judgment  the  petitioners  were  not 
entitled,  under  the  showing  made  in  this 
case,  to  an  order  directing  the  master,  out 
of  the  proceeds  of  sale  remaining  In  his 
hands,  to  pay  the  amounts  claimed  by  than 
in  their  petitions,  but  the  fund  now  held  by 
the  master  belongs  to  appellant,  Oustav 
Mathlson,  by  virtue  of  his  assignment  from 
Ellen  Marie  Magnuson. 

The  judgment  of  the  Appellate  Court  and 
the  decree  of  the  circuit  court  will  be  re- 
versed, and  the  cause  will  be  remanded  to 
the  circuit  court,  with  directions  to  dismiss 
the  original  and  amended  petitions  filed 
therdn  by  the  petitioners.  The  costs  of  this 
court  will  be  adjudged  against  the  appellees 
other  than  Ellen  Marie  Magnuson. 

Reversed  and  remanded,  with  directions. 


(226  in.  338) 

STONE  V.  BALDWIN  et  al. 

(Supr»ne  Coart  of  Illmols.    Feb.   21.  1907. 
Rehearing  Denied  April  18.  1907.) 

1.  Abbitration  and  Award— Iufeaohvent— 
Misconduct  of  Abbitbatobs. 

Where  one  of  the  parties  to  a  submission 
to  arbitration  presented,  at  the  hearing  before 
the  arlMtrators,  in  the  presence  of  the  adverse 
party,  an  opinion  of  his  counsel  which  errone- 
ously stated  the  law  and  the  adverse  party  made 
no  attempt  to  meet  the  opinion,  the  act  of  the 
arbitrators  in  receiving  the  opinion  and  consid- 
ering the  same  in  arriving  at  their  award  was 
not  misconduct  justifying  the  setting  aside  of 
the  award. 

2.  Sake. 

Partners  submitted  a  controversy  to  arbi- 
trators who  met  at  the  office  of  the  firm.  At 
the  time,  one  of  the  partners  produced  an  opin- 
ion from  his  counsel  which  erroneously  stated 
the  law.  The  other  partner  made  no  attempt 
to  meet  it  One  of  the  arbitrators  stated  that 
the  arbitrators  wanted  a  legal  opinion,  and  that 
they  found  it  in  such  opinion,  and  that  the  ar- 
bitrator got  the  same  opinion  from  some  one 
else.  There  was  no  evidence  that  any  opinion 
was  obtained  from  any  person  other  than  the 
counsel  of  the  partner,  except  the  statement  of 
the  arbitrator.    Held  insufficient  to  show  mis- 


conduct on  the  part  of  the  arbitrators  Joatifying 
the  setting  aside  of  the  award. 

3.  Same. 

The  testimony  of  an  arbitrator  tliat  be 
alone  has  been  guilty  of  misconduct  will  not  be 
received  to  impeach  an  award. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  4v  Arbitration  and  Award,'  {  519.] 

4.  Saub. 

An   award   made    by   arbitrators,    withoat 
fraud,  partiaUty,  or  misconduct  on  issues  sub- 
mitted, will  not  be  set  aside  for  errors  of  law. 
[Ed.  Note. — For  cases  in  point,  see  Gent.  Dig. 
vol.  4,  Arbitration  and  Award,  H  813-315.] 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Suit  by  Edward  Stone  against  Erastus  B. 
Baldwin  and  another.  From  a  decree  of  the 
Appellate  Court  affirming  a  decree  dismissing 
the  bill,  plaintiff  appeals.    Affirmed. 

The  superior  court  of  Cook  county  entered 
a  decree  dismissing,  for  want  of  equity,  a 
bill  filed  by  appellant  against  appellees. 
That  decree  has  been  affirmed  by  the  Appel- 
late Court  for  the  First  District,  and  the  rec- 
ord is  brought  to  this  court  by  appeal. 

The  following  statement  of  facts  is  in  great 
part  that  of  the  Appellate  Court: 

The  amended  bill  upon  which  the  cause  was 
tried  was  one  for  an  accounting  between  Ed- 
ward Stone,  the  appellant,  and  Erastus  B. 
Baldwin,  one  of  the  appellees,  and  seeking 
a  lien,  for  such  sum  as  might  be  found  due, 
upon  a  lot  improved  by  a  dwelling  house  in 
Cook  county.  This  lot  was  bought  by  Bald- 
win with  individual  funds,  but  improved  by 
him  with  partnership  funds,  and  the  title 
taken  in  the  name  of  his  wife,  Jane  £.  Bald- 
win, who  died  intestate,  and  her  sole  heirs, 
two  daughters,  Martha  J.  Barnes  and  Alice 
Peters,  with  their  husbands,  and  Baldwin, 
were  the  defendants  in  the  proceeding.  The 
material  averments  of  the  bill,  as  finally 
amended,  were,  that  before  May  1,  1869,  one 
A.  M.  Baldwin,  the  appellee  Erastus  B.  Bald- 
win, and  appellant.  Stone,  had  been  engaged 
In  the  commission  and  produce  business  at 
Chicago  under  the  name  of  Baldwin,  Stone 
&  Co.,  and  that  on  said  date  that  firm  dissolv- 
ed and  E.  B.  Baldwin  and  Stone  formed  the 
copartnership  of  Baldwin  &  Stone,  continuing 
as  equal  partners;  that  E.  B.  Baldwin  on 
May  1,  1869,  contributed  to  the  capital  of 
the  new  firm  his  share  of  the  available  as- 
sets of  the  old  firm,  namely,  $3,163.36,  and 
Stone  contributed  his  share  of  those  assets, 
$9,039.15,  and  $250  besides,  making  $9,289.15; 
that  with  said  capital  the  firm  continued  in 
business  from  May  1,  1869,  to  May  1,  1901, 
when  it  was  dissolved  by  mutual  consent, 
and  that  all  things  connected  with  the  firm 
have  been  settled  except  as  afterward  In  said 
bill  stated ;  that,  on  account  of  the  excess  in 
capital  contributed  by  Stone,  and  excess  of 
drafts  from  the  profits  of  said  business  by 
Baldwin,  there  was  due  at  the  dissolution  of 
the  partnership  a  large  sum  from  Baldwin  to 
Stone,  but  that  there  was  no  dispute  between 
them  except  as  to  the  allowance  to  Stone  of 
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Inteieert:  on  said  excess  capital,  and  that  tbis 
difference  was  submitted  to  one  Beeme  and 
mie  Gray  "to  settle  and  determine  from  the 
proofs  that  should  be  presented  as  to  such 
question  of  Interest" ;  that  appellant  present- 
ed statements  showing  the  respective  con- 
tributions of  capital  and  statements  show- 
ing the  respective  amounts  of  money  with- 
drawn ;  that  the  arbitrators  called  no  meeting 
and  took  no  proofs,  but  came  together  with 
Baldwin  and  Stone  and  asked  complainant 
if  It  was  true  that  In  1875  the  firm  of  Bald- 
win &  Stone  had  failed,  and  that  the  capital 
had  been  entirely  lost ;  that  complainant  said 
it  was  not  true  that  the  capital  had  been 
lost,  and  that  they  then  gave  Stone  24  hoars' 
notice  to  show  by  the  books  of  said  firm 
tbat  said  capital  had  not  been  lost;  that  the 
arbitrators  returned  in  a  day  or  two,  when 
Stone  Informed  them  that  the  firm  books  for 
1875  were  not  in  his  control,  and  that  no 
such  question  of  loss  of  capital  had  been  sub- 
mitted to  the  said  arbitrators;  that  the  ar- 
bitrators Insisted  that  the  capital  had  been 
lost  by  the  failure  of  1875,  and  that  Stone 
liad  lost  the  claim  ag;alnst  Baldwin  for  ex- 
cess capital,  together  with  Interest  thereon; 
that  the  arbitrators  were  deceived  by  the 
false  representations  of  Baldwin  and  that 
Baldwin  prevailed  on  the  arbitrators  to  ex- 
ceed their  powers;  that  Baldwin,  pretending 
to  act  upon  the  arbitration,  after  setting  aside 
for  Stone  the  amonnt  of  the  balance  or  ex- 
cess of  the  money  drawn  from  the  firm  by 
Baldwin  over  that  drawn  by  Stone,  took  half 
the  remainder  of  the  assets,  without  refer- 
ence to  appellant's  claim  on  account  of  his 
excess  contribution  to  the  capital  and  of  In- 
terest due  thereon ;  that  all  the  acts  and  do- 
ings of  the  arbitrators  were  absolutely  void; 
that  It  was  with  money  derived  from  inherit- 
ance that  Baldwin  bought  the  lot  described  in 
the  original  bill;  that  he  took  title  In  the 
name  of  his  wife,  and  then,  with  money 
drawn  from  the  Baldwin  &  Stone  business, 
made  Improvements  by  erecting  a  dwelling 
house  costing  $4,000;  that,  because  Baldwin 
was  indebted  to  Stone  on  account  of  excess 
capital  and  Interest,  the  putting  the  property 
In  his  wife's  name  was  fraudulent  and  void, 
and  that  Stone  Is  entitled  to  a  first  lien  on 
the  lot  and  Improvement,  and  to  a  decree  of 
foreclosure  and  sale  to  satisfy  the  Hen. 

To  this  amended  bill  Alice  Peters  and  hus- 
band and  Martha  J.  Barnes  and  husband  an- 
swered, stating  facts  designed  to  show  that 
Stone  was  not  entitled  to  a  Hen  on  the  lot 
In  question,  even  if  be  was  entitled  to  an 
accounting  and  decree  against  his  late  part- 
ner. Baldwin  filed  an  answer,  by  which  he 
denied  that  there  was  no  dispute  between  the 
partners  at  the  dissolution  of  the  partnership 
except  as  to  the  allowance  to  Stone  for  in- 
terest on  alleged  capital,  and  averred  that 
there  were  other  differences  and  claims  as  to 
the  settlement  of  the  partnership  matters, 
and  particularly  as  to  whether  or  not  there 
should  be  any  allowance  to  Stone  for  excess 
capital ;  that,  not  being  able  to  agree.  Stone 


and  Baldwin  stipulated  to  submit  themselves 
to  the  arbitration  of  H.  C  Gray  and  J.  B. 
Beeme,  or  to  an  umpire  to  be  chosen  by  said 
Gray  and  Reeme  if  they  should  disagi-ee,  con- 
cerning all  of  the  differences  and  the  entire 
question  of  the  settlement  of  the  partnership 
affairs  and  the  division  of  the  partnership 
assets ;  that  the  arbitrators  acted,  and  in 
May,  1904,  made  their  award ;  that  Stone  and 
Baldwin  accepted  said  award  and  agreed  to 
fulfill  it;  that  Baldwin,  at  the  request  of 
Stone,  took  upon  himself  the  collection  and 
distribution  of  the  assets  of  the  partnership 
in  accordance  with  the  award;  that  all  pay- 
ments provided  for  in  the  award  have  been 
made  by  Baldwin  and  accepted  by  Stone,  and 
all  the  assets  of  the  partnership  to  be  divided 
according  to  the  award  have  been  collected 
and  distributed  according  to  the  award,  ex- 
cept two  accounts  amounting  to  $114.63 ;  that 
Stone  was  bound  by  the  award.  The  answer 
denied  all  the  allegations  of  the  bill  concern- 
ing the  arbitration  which  attacked  Its  fair- 
ness or  imputed  improper  conduct  to  the  ar- 
bitrators. It  also  averred  that  the  facts  con- 
cerning the  home  bought  for  his  wife  were 
that  It  was  a  reasonable  gift  to  her  when  he 
was  solvent  and  in  prosperous  circumstances ; 
that  the  sum  of  $2,000,  only,  of  the  money 
which  w«it  into  the  house  was  withdrawn 
from  the  partnership ;  tbat  this  was  In  June 
and  July,  1884,  and  was  from  gains  and  prof- 
its, and  was  with  the  knowledge  and  consent 
of  Stone,  who  never  objected  thereto  or  claim- 
ed any  lien  upon  or  Interest  In  the  real  es- 
tate. Replications  being  filed  to  these  an- 
swers, the  cause  was  heard  by  the  chancel- 
lor in  June,  1906,  on  the  depositions  taken  on 
the  part  of,  and  submitted  by,  StoneL  The 
depositions  were  of  the  appellee  B.  B.  Bald- 
win, of  the  appellant,  Edward  Stone,  and  of 
Henry  O.  Gray  and  Joslab  B.  Reeme.  Stone 
rested  on  the  production  of  these  depositions, 
and  the  cause  was  disposed  of  upon  the  plead- 
ings and  these  proofs. 

It  Is  now  urged  that  the  superior  court 
erred  lil  holding  that  the  award  of  the  ar- 
bitrators was  binding  and  conclusive,  and  In 
not  finding  that  appellant  was  entitled  to  an 
accounting  and  a  Hen  for  such  sum  as  should 
be  found  to  be  due  him. 

Taylor  &  Martin,  for  appellant  Oliver  & 
Mecitrtn^  and  Dolph,  Bnell  &  Abbey,  for 
appellees. 

SCOTT,  C.  J.  (after  stating  the  facts). 
Stone  and  Baldwin  entered  into  a  copartner- 
ship In  1869  and  engaged  In  the  commission 
business  on  the  Chicago  Board  of  Trade. 
They  were  to  contribute  an  equal  amount  to 
the  capital  and  were  to  share  equally  In  the 
gains  and  losses.  Stone's  contribution  on  ac- 
count of  the  capital  of  the  firm  was  $9,289.15 ; 
Baldwin's  was  $3,163.36.  This  difference  was 
never  adjusted.  In  1875  the  firm  failed.  The 
coimtry  creditors  were  paid  in  full,  but  a 
settlement  with  the  city  creditors  was  made 
at  33^  cents  on  the  dollar.     Business  was 
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resumed  without  any  further  contrlbntlonB 
to  the  capital  of  the  firm  and  continued  nntll 
the  dissolution  on  May  1,  1904.  At  that 
time  Stone  claimed  that  he  should  be  reim- 
bursed by  Baldwin  in  the  amount  which  he 
had  paid  to  the  capital  In  excess  of  one-half 
of  the  aggregate  capital,  and  that  he  should 
have  an  allowance  from  Baldwin  for  Interest 
on  such  access  from  the  time  of  the  organiza- 
tion of  the  firm.  Baldwin  contended  that  the 
failure  in  1875  wiped  out  the  assets  of  the 
firm,  and  that  the  capital  was  entirely  lost, 
and  that  when  they  resumed  business  Stone 
no  longer  had  a  valid  claim  against  either 
Baldwin  or  the  firm  on  account  of  bis  pay- 
ment to  capital  or  on  account  of  Interest  there- 
on. There  was  also  a  question  about  two 
other  items.  A  loss  of  $257  had  been  charged 
to  Baldwin  personally,  and  he  claimed  that 
it  should  be  regarded  as  a  firm  loss  and  one- 
half  thereof  charged  to  Stone;  and  that 
there  was  an  item  of  |1,185  that  should  be 
charged  to  Stone's  account  that  had  not  been 
so  charged  or  that  had  not  been  properly 
brought  forward  on  the  ledger. 

The  partners  selected  Messrs.  Reeme  and 
Gray  as  arbitrators,  and,  in  case  the  two 
could  not  agree,  they,  the  arbitrators,  were 
to  select  an  umpire.  The  finding  of  the  ar- 
bitrators or  the  umpire  was  to  I>e  final,  con- 
cIusiTe,  and  binding  upon  the  partners  in 
reference  to  the  matters  submitted  for  deci- 
sion. The  contract  of  arbitration  was  oral. 
Stone  says  that  the  only  question  submitted 
was  the  question  as  to  whether  or  not  Bald- 
win should  pay  Interest  on  that  portion  of  the 
capital  which  Stone  had  contributed  in  excess 
of  one-half  of  the  capital,  while  Baldwin  tes- 
tifies that  all  matters  in  dispute  were  sub- 
mitted. We  think  the  preponderance  of  the 
evidence  Is  with  Baldwin  on  this  subject. 
The  arbitrators,  to  whom  the  contract  was 
stated,  swear  that  all  things  In  controversy 
between  the  partners  were  submitted.  All 
questions  which  we  have  mentioned  in  the 
foregoing  portion  of  the  opinion  were  con- 
sidered. Stone  taking  part  in  the  bearing. 
The  arbitrators  made  a  written  award,  find- 
ing that  neither  Baldwin  nor  the  firm  owed 
Stone  anything  on  account  of  capital  or  inter- 
est thereon,  and  that  the  $1,185  and  one- 
half  of  the  $257  should  be  charged  to  Stone. 
The  arbitrators.  Stone,  and  Baldwin  were  to- 
gether when  the  decision  was  made  known  to 
the  partners.  Stone  then  said,  "That  settles 
it,"  and  on  the  next  day  said  to  Baldwin  that, 
as  the  matter  was  settled,  they  would  have 
no  further  use  for  the  books  and  papers  of 
the  firm  and  might  as  well  destroy  them. 
Baldwin  assented,  and  the  suggestion  was 
acted  upon. 

It  is  urged  that  the  arbitrators  were  guilty 
of  such  misconduct  that  their  award  should 
be  disregarded.  At  the  first  meeting  of  the 
arbitrators,  which  was  held  at  the  office  of 
the  firm,  after  the  parties  had  made  their 
statements,  there  being  none  present  except 
the  arbitrators  and  the  partners,  Baldwin 


produced  a  letter  addressed  to  himself,  wrli 
ten  by  John  Milton  Oliver,  then  and  now  one 
of  his  solicitors,  which  reads  aa  follows: 
"Chicago,  April  19,  1904.  Erastus  B.  Bald- 
win, Esq.,  501,  169  Jackson  Blvd.,  Clilcago:— 
Dear  Sir:  From  an  examination  of  the  au- 
thorities we  advise  you  as  follows:  In  case 
of  a  partnership  where  there  is  no  specific 
agreement  to  allow  Interest  on  the  capital 
contributed  by  the  various  partners,  no  in- 
terest can  be  charged  by  one  partner  as 
against  another.  And  where  a  partnership 
exists  for  a  long  series  of  years  and  no  inter- 
est has  been  credited  to  the  capital  account 
of  the  partners  or  insisted  upon  by  any  part- 
ner, although  at  the  inception  of  the  partnw- 
ship  there  may  have  been  an  agreemmt  to  al- 
low interest  on  contributed  capital.  We  like- 
wise advise  you  that  in  case  of  a  partnership 
where  originally  one  partner  contributed 
more  than  another  partner  to  the  capital  and 
thereafter  the  firm  makes  a  compromise  set- 
tlement with  its  creditors,  alleging  Its  In- 
ability to  pay  a  hundred  cents  on  the  dol- 
lar, and  the  creditors  accept  a  compromise 
for  less  than  a  hundred  cents,  and  the  firm 
continues  in  business  without  contrlbnti<m 
of  capital  by  either  partner,  the  partners 
thereafter  are  equal  partners  in  all  the  as- 
sets of  the  partnership.  Tours  respectfnlly, 
John  Milton  Oliver."  The  propositions  con- 
tained in  this  document  are  abstract  ambigu- 
ous, and  misleading.  That  portion  of  the 
first  paragraph  t>eginning  with  the  word 
"and"  is  meaningless,  and  the  last  paragraph 
of  ttie  letter,  when  applied  to  the  facts  of 
the  case  before  us,  would  undoubtedly  be 
understood  by  a  layman  as  an  opinion  holding 
that,  after  the  failure,  Baldln  was  not  liable 
to  Stone  in  any  amount  on  account  of  capital. 
It  was,  however,  submitted  to  the  arbitrators 
as  a  communication  from  Baldwin's  attor- 
ney. Stone  knew  of  it,  and  made  no  attempt 
to  meet  it  Either  party  bad  a  right  to 
be  represented  before  the  arbitrators  by  coon- 
sel.  If  Mr.  Oliver  had  been  present,  he  woold 
have  had  the  right  bad  he  seen  fit  to  do  so, 
to  make  the  statement  verbally  that  was  con- 
tained in  the  letter,  and  we  are  not  able  to 
perceive  that  such  statement,  whether  oral 
or  written,  when  received  and  considered  by 
the  arbitrators  in  the  presence  of  both  the 
parties,  would  constitute  misconduct  on  their 
part 

When  Becme,  one  of  the  arbitrators,  was 
testifying,  he  said  that  the  arbitrators  want- 
ed a  legal  opinion  as  to  what  the  condition  of 
the  partners  would  be  if  the  original  capital 
was  lost  at  the  time  of  the  failure,  and  that 
they  foimd  such  an  opinion  in  the  letter  above 
set  out,  and  then  the  witness  continued.  "H 
feot  the  same  opinion  from  some  one  else,  too." 
It  is  said  that  It  Is  thus  shown  that  the  ar- 
bitrator obtained  an  opinion  from  some  po- 
son  whom  he  consulted  in  the  absence  of 
Stone,  and  that  the  award  is  thereby  vitiated. 
There  is  no  evidence  that  any  such  ophiloa 
was  obtained  from  any  person  other  than  Mr. 
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Oliver,  except  the  etatement  above  qnoted 
from  Reeme'8  testimony.  This  testlmonj  does 
not  furnish  legal  basis  for  an  attack,  upon  the 
finding,  as  the  testhnony  of  an  arbitrator 
showing  that  he  alone  has  been  guilty  of  mis* 
conduct  will  not  be  received  to  Impeach  an 
award.  Claycomb  v.  Butler,  86  111.  100; 
Seaton  v.  Kendall,  171  IIL  410,  49  N.  B.  661. 
There  la  no  other  proof  tending  to  show  Im- 
proper acts  of  Gray  or  Beeme. 

The  view  of  the  arbitrators  was  that  Inas- 
much as  the  assets  of  the  firm  were  oitlrely 
consumed  at  the  time  of  the  failure,  in  1875, 
In  paying  the  debts,  both  partners  had  lost 
all  the  capital  they  had  invested,  and  there 
was  no  liability  from  Baldwin  to  Stone  by 
reason  of  the  tact  that  the  former  had  con- 
tributed a  smaller  amount  to  the  capital  than 
the  latter.  While  this  view  of  the  law  was 
plainly  wrong,  still  the  parties  selected  their 
own  tribunal,  and,  that  tribunal  having  acted, 
the  courts  will  afford  no  relief,  even  though 
the  arbitrators  have  mistaken  the  law,  where 
it  does  not  appear  that  they  have  been  guilty 
of  fraud,  partiality,  or  misconduct  PulUam 
V.  Pensoneau,  33  111.  375 ;  Sherfy  v.  Graham, 
72  III.  158 ;  White  Star  Mining  Co.  v.  Hnlt- 
berg,  220  111.  578,  77  N.  E.  327. 

The  Judgment  of  the  Appellate  Ck>nrt.  will 
be  affirmed. 

Judgment  affirmed. 

(226  111.  SKD) 

HOrHERR  V.  MEDB. 
(Supreme  Coart  of  Illinois.    Feb.   21,  1907. 
Rehearing  Denied  April  18,  1907.) 
Easements  —  Tekmikation  —  Nonuseb  — 
FoRFErnjBB  —  Advebsb  Possession  —  Evi- 
dence. 

Ckimplalnant,  together  with  his  grantors, 
had  the  right  in  common  with  defendant  and  his 
grantors,  to  use  a  strip  of  land  lying  between 
their  respective  tracts,  as  a  private  alley.  Com- 
plainant and  his  grantors  occupied  the  same  to 
the  exdusion  of  defendant  and  his  grantors  for 
more  than  20  years,  as  a  means  of  ingress  and 
egress  to  and  from  their  buildings,  and  as  a 
place  to  leave  temporarily,  wagons,  lumber,  and 
other  property  used  in  their  bnsineas.  Held, 
that  this  was  not  sach  an  adverse  possession  of 
a  private  alley  as  would  bar  defendant's  right  to 
an  essement  in  the  same. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Eaaementa,  {  84.] 

Appeal  from  Circuit  Court,  Cook  County; 
J.  W.  Mack,  Judge. 

Bill  by  Charles  Hofherr  against  Herman  J. 
Mede.  From  a  decree  dissolving  the  tempo- 
rary Injunction  against  defendant  complain- 
ant appeals.    Affirmed. 

William  B.  Moak,  for  appellant  Cbrlstlaa 
Meier  and  Paul  C.  Meier,  for  appellee. 

SCOTT,  a  J.  Lot  117  in  Bronson'a  addi- 
tion to  the  city  of  Chicago  is  99  feet  in  width 
from  north  to  south  and  extends  from  La 
Salle  street  on  the  east  to  Wells  street  on 
the  west  No  street  touches  it  on  its  northern 
boundary;  but  beginning  at  La  Salle  street 
a  public  alley  runs  west  Just  north  of  the 


north  line  of  this  lot  the  greater  part  of  the 
length  of  the  lot  and  then  turns  at  right  an- 
gles and  continues  north  until  it  Intersects 
Carl  street  on  the  north  of  the  block.  The 
west  line  of  this  alley,  as  It  runs  north.  Is 
parallel  with  and  100  feet  distant  from,  the 
east  line  of  Wells  street  Joseph  Willemln, 
being  the  owner  of  the  west  172  feet  of  the 
north  half  of  lot  117,  on  November  8,  1871, 
conveyed  to  Ernst  Prusslng  the  east  30  feet 
of  the  west  142  feet  of  the  said  north  half, 
and,  following  apt  words  to  effect  such  con- 
veyance, the  deed  contained  this  language: 
"Together  with  the  privilege  of  using,  to- 
gether with  the  adjoining  owners  of  the  west 
one  hundred  (100)  feet  of  said  north  half,  the 
twelve  (12)  feet  next  west  of  said  thirty  (30) 
feet  for.  an  alley,  hereby  dedicating  the  east 
twelve  feet  of  the  west  one  hundred  and 
twelve  (112)  feet  of  said  north  half  of  said 
lot  117  for  an  all^  to  be  used  privately,  and 
to  be  controlled  by  the  owners  of  the  portions 
adjoining  said  twelve  feet  on  the  east  and 
west  sides  thereof,  exclusively."  Shortly 
thereafter,  by  another  deed,  Willemln  con- 
veyed to  Prussing  30  feet  of  the  north  halt 
of  said  lot  lying  immediately  east  of  that 
conveyed  by  the  deed  of  November  8,  1871, 
thereby  making  Prusslng  the  owner  of  the 
east  60  feet  of  the  west  172  feet  of  the  north 
half  of  the  lot  in  addition  to  the  easement 
which  he  had  over  the  12-foot  strip.  Said 
60  feet  through  various  conveyances,  has  be- 
come the  property  of  appellee.  On  April  20, 
1875,  Willemln  conveyed  the  west  100  feet 
of  the  north  half  of  the  lot  to  Jacob  Kurz, 
and  such  changes  In  the  ownership  of  that 
100  feet  have  taken  place  that  appellant  Is 
now  the  owner  thereof.  This  controversy  In- 
volves the  ground  described  In  the  language 
above  quoted  from  the  deed  of  November  8, 
1871,  which  will  be  hereinafter  referred  to  as 
the  "strip,"  and  which  Is  12  feet  in  width 
from  east  to  west  and  49^  feet  in  length 
from  north  to  south,  lying  Immediately  east 
of  said  100  feet  conveyed  to  Kurz  and  imme- 
diately west  of  60  feet  of  the  north  half  of 
said  lot  belonging  to  appellee. 

The  following  drawing  and  the  accompany- 
ing memoranda  will  perhaps  aid  the  under- 
standing : 
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S  Tract  conceded  to  belong  to  appellee. 

4  Tract  conceded  to  belong  to  appellant. 

5  Twelve-foot  strip  involved  In  tUs  suit 
7  PubUc  aUey. 
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While  ProBsing  owned  the  property  ad- 
Joining  the  strip  on  the  east  he  built  a  fence 
on  the  east  line  and  erected  a  gate  on  the 
north  line  of  the  strip.  The  gate  extended 
entirely  across  the  end  of  the  strip.  As  we 
understand  the  record,  there  was  thai,  or 
shortly  thereafter,  a  fence  on  the  west  and 
south  lines  of  that  strip;  but  by  whom  that 
fence  was  erected  does  not  clearly  appear. 
The  fence  on  the  west  line  had  been  removed 
some  time  before  the  beginning  of  this  suit. 
Who  removed  It,  or  when,  is  not  shown.  Kan 
erected  a  building,  with  storerooms  below 
and  living  apartments  above,  on  the  west  end 
of  the  north  part  of  his  100  feet  and  a  bam 
on  the  east  ead  of  that  part  of  his  property. 
He  took  np  his  residence  and  engaged  In  the 
batcher  business  there  until  some  time  in 
1880,  when  one  Pretzsch  seems  to  have  ac- 
quired title  to  the  100  feet  originally  convey- 
ed by  WUlemln  to  Knrz.  No  Instrument  con- 
veying the  property  to  Pretzsch  was  offered 
In  evidence,  however,  and  we  are  in  the  dark 
as  to  whether  he  In  fact  had  title.  He  went 
into  possession  during  the  year  1880,  and  re- 
sided on  the  property  and  engaged  in  the 
same  business  that  Kurz  had  followed  nntll 
March  21,  1892,  when  he  conveyed  to  the 
appellant  the  tract  originally  conveyed  by 
WlUemln  to  Kurz.  Appellant  since  that  time 
has  resided  on  the  real  estate  and  conducted 
a  meat  market  there,  and  has  also  erected  a 
building,  designed  both  for  business  and  resi- 
dence purposes,  on  the  south  side  of  the  tract 
so  conveyed  to  him,  which  building  abuts  on 
Wells  street  and  extends  to  the  east,  leaving 
a  passageway  between  It  and  the  building  on 
the  north  part  of  the  property.  During  the 
time  that  Kurz,  Pretzsch  and  appellant  occu- 
pied the  property  conveyed  to  Kurz  by  WlUe- 
mln, dovm  to  the  time  of  the  filing  of  the 
bill  herein,  each  made  use  of  the  strip  in  the 
manner  hereinafter  stated.  Shortly  before 
the  beginning  of  this  suit  appellee  began  the 
erection  of  a  warehouse  immediately  east 
of  and  adjoining  the  strip.  That  land  bad  not 
theretofore  been  occupied  by  any  bnilding, 
and  appellee's  predecessors  in  title  prior  to 
that  time  had  no  occasion  to  use  the  strip. 
While  engaged  In  constructing  this  building 
appellee  removed  the  fence  on  the  east  and 
south  of  the  strip ;  he  being  then  the  owner 
of  the  land  adjoining  the  strip  on  the  south. 
Appellee  also  then  began  to  make  use  of  the 
strip  as  a  passageway,  and  was  about  to  re- 
move the  gate  on  the  north  of  the  passage- 
way, when  appellant,  on  September  26,  1903, 
filed  the  original  bill  herein  in  the  circuit 
court  of  Cook  county,  and  obtained  a  ton- 
porary  Injunction  restraining  appellee  from 
removing  the  gate  on  the  north  of  the  strip 
and  from  going  upon  or  taking  possession 
of  the  strip. 

On  October  13,  1903,  appellant  filed  an 
amended  bill,  by  which  he  represents  that  he 
is  the  owner  of  the  strip,  by  virtue  of  the 
fact  that  Kurz,  Pretzsch  and  himself  have 
successively  been  in  the  actual,  adverse,  aptsi. 


visible,  and  exclusive  possession  tbovof.  <m- 
der  claim  of  ownership,  since  1875;  repre- 
sents that  appellee  has  altered  upon  the  prop- 
erty in  the  manner  above  stated  without  the 
consent  and  against  the  protest  of  appel- 
lant, and  that  he  threatens  to  remove  the 
gate  at  the  north  end  of  the  strip ;  tlutt  Hie 
building  of  appellee  la  erected  according  to 
plans  contemplating  the  contlnuons  use  by 
appellee  of  the  strip  as  an  alley ;  states  that 
appellee's  use  of  that  strip  in  that  manner 
win  prevent  appellant  from  renting  bis  store 
buildings,  as  they  cannot  be  rented  anleas  the 
tenants  can  have  the  exclusive  use  of  the 
strip;  that  the  conduct  of  appellee  will  teid 
to  a  breach  of  the  peace,  cause  nameroua 
salts  to  be  brought  and  inflict  Irreparable 
damage  upon  appellant;  prays  that  appellee 
be  enjoined  from  Interfering  with  the  gate 
and  from  going  upon  or  taking  possession  of 
the  strip,  or  any  part  thereof.  Appellee  an- 
swered, averring  that  the  strip  was  a  pnbUc 
alley,  and  filed  a  cross-bill,  stating  that  the 
strip  was  a  private  alley;  that  he  waa  en- 
titled to  use  the  same  as  such,  and  that  ap- 
pellant threatens  to  use  force  in  expelling 
him  therefrom  should  he  attempt  to  use  the 
same  as  an  alley,  and  that  appellant  threat- 
ens to  use  force  to  prevent  appellee  remov- 
ing the  gate  now  at  the  north  end  of  the 
alley ;  avers  that  he  has  no  adequate  ronedy 
at  laW)  that  appellant's  conduct  wU  tend  to  a 
breach  of  the  peace,  cause  numerous  suits  to 
be  brought  and  Inflict  Irreparable  damage  np- 
on  api>ellee.  The  cross-bill  prays  that  ap- 
pellant be  restrained  from  obstructing  the 
north  entrance  to  the  strip  and  from  inter- 
fering with  appellee's  use  and  enjoyment  of 
the  piece  of  ground  as  an  alley.  Appellant 
answered  the  cross-bill,  denying  that  the  strip 
was  an  alley  and  admitting  that  any  attempt 
to  remove  the  gate  on  the  north  by  appellee 
would  tend  to  a  breach  of  the  peace.  Repli- 
cations were  filed,  the  cause  was  referred  to 
a  master,  who  took  the  proof  and  recommend- 
ed that  the  injunction  issued  against  appel- 
lee be  dissolved,  that  complainant's  bill  be 
dismissed  for  want  of  equity,  and  that  a  de- 
cree be  entered  in  accordance  with  the  prayer 
of  the  cross-bill.  Appellant  filed  objections, 
and  upon  his  objections  being  overruled  filed 
exceptions  In  the  circuit  court,  and  upon  a 
hearing  a  decree  was  entered  In  accordance 
with  the  recommendations  of  the  master  and 
the  cause  comes  to  this  court  by  appeal. 

As  to  whether  the  facts  as  stated  by  the 
original  and  amended  bills  warrant  resort  to 
a  court  of  equity  no  question  has  been  made 
By  the  deed  originally  made  by  Wlllemln  to 
Pr«.&slng,  the  owners  of  the  real  estate  on 
the  east  and  on  the  west  of  the  strip  had  an 
easement  in  the  same,  and  the  strip,  by  vir- 
tue of  that  deed,  became  a  private  alley.  Ap- 
pellant claims  that  he  is  now  the  owner  of 
that  strip  In  fee,  and  that  the  right  of  the 
owner  of  the  real  estate  on  the  east  of  the 
strip  to  use  the  same  as  a  private  alley  has 
been  barred  by  the  twenty  yea-s  statute  ot 
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limitations.  It  Is  evident  that  for  more  than 
20  years  prior  to  the  time  when  appellee  be- 
gan the  constmctlon  of  his  bnllding  on  the 
east  of  this  strip  neither  he  nor  any  other 
owner  of  the  land  on  the  east  of  the  strip 
had  made  nse  of  the  strip  as  an  alley  or 
otherwise,  and  It  Is  also  evid^it  that  neither 
appellee  nor  those  throngh  whom  be  claims 
had,  dnrlng  that  period,  any  occa8l<m  to  make 
any  nse  of  it  Daring  all  that  period  the 
alley  was  used  by  Kurz,  Pretzsch  and  appel- 
lant, and  the  question  is  whether  such  use 
of  the  strip  aa  they  made,  successively  and 
SDCh  possession  of  it  as  they  had,  was  a  snf- 
flclfflit  possession  to  bring  them  within  the 
statute  of  limitations.  The  fence  on  the  east 
and  north  of  the  strip  was  erected  by  Prus- 
sing,  and  after  Its  erection  was  maintained 
snccesslvely  by  Knrz,  Pretzsch  and  appel- 
lant, and  the  strip  was  used  by  them  princi- 
pally as  a  means  of  ingress  and  egress  to  and 
from  the  buildings  on  the  west  They  used 
delivery  wagons  In  connection  with  the  meat 
business  and  the  wagons  were  left  on  this 
strip  when  not  in  use.  The  strip  was  also 
nsed  by  them  as  a  place  upon  which  to  de- 
posit lumber  and  other  property  which  they 
desired  to  nse  In  connection  with  the  busi- 
ness they  were  carrying  on.  There  is  also 
some  evidence  that  at  one  time  there  was  a 
shed  erected  thereon  in  which  poultry  was 
kept,  but  Pretzsch,  who  is  said  to  have  nsed 
the  shed  for  this  purpose,  testifies  that  the 
shed  did  not  stand  on  the  strip  but  on  the 
ground  Immediately  south  of  It  There  is 
also  proof  that  Kurz  and  Pretzsch  each  claim- 
ed to  be  the  owner  of  the  strip,  and  that 
Pretzsch  represented  to  appellant,  at  the  time 
be  sold  to  him,  that  he  was  the  owner  in 
fee  thereof,  and  ttiat  appellant,  if  he  pur- 
chased from  bim,  would  become  the  owner 
of  that  piece  of  ground.  The  evidence  in  this 
respect  is  weakened,  however,  by  the  fact 
that  it  does  not  appear  that  Kurz  conveyed 
this  strip  to  Pretzsch,  and  by  tlie  further 
fact  that  it  affirmatively  appears  that 
Pretzsch  did  not  by  deed  convey  it  to  ap- 
pellant 

As  has  been  frequently  stated,  the  posses- 
sion which  Is  required  to  constitute  a  bar 
to  the  assertion  of  a  record  title  to  real  es- 
tate by  the  holder  thereof  must  Include  five 
elements.  It  must  tte  (1)  hostile  or  adverse; 
(2)  actual;  (3)  visible,  notorious  and  ezcln- 
sive;  (4)  continuous;  and  (5)  under  a  claim 
of  title  Inconsistent  with  that  of  the  pos- 
sessor of  the  record  title.  Downing  v.  Mayes, 
153  111.  330,  38  N.  B.  620,  46  Am.  St  Rep. 
896;  Zimgibl  v.  Calumet  Dock  Co.,  167  IlL 
430,  42  N.  E.  431 ;  Ely  V.  Brown,  188  111.  576, 
56  N.  E.  181;  Illinois  Central  Railroad  Co. 
V.  Hatter,  207  III.  88,  69  N.  B.  751.  When 
this  test  Is  applied  we  think  the  proof  of  ap- 
pellant falls.  The  uses  which  he  and  those 
through  whom  he  claims  made  of  this  strip, 
although  in  some  respects  exceeding  the  uses 
they  might  rightfully  make  thereof  by  virtue 
of  their  easement,  were  still  not  such  unusual 


uses  of  a  private  alley  as  would  appear  to 
be  hostile  to  the  right  of  appellee,  and  those 
through  whom  he  deralgns  title,  to  the  ease- 
ment claimed  In  the  ground  In  question.  The 
fact  that  the  owners  of  the  land  on  the  west 
of  the  strip  maintained  the  fence  on  the  east 
and  the  gate  on  the  north  thereof  which  bad 
been  erected  by  appellee's  remote  grantor, 
is  in  this  case  without  significance.  Such 
maintenance  of  a  fence  and  gate  erected  by 
Prussing  does  not  afCord  proof  that  the  use 
and  possession  of  the  property  by  the  parties 
maintaining  the  fence  and  gate  were  hostile 
or  adverse  to  the  rights  and  Interests  of  Prus- 
sing, who  erected  the  fence  and  gate,  or  of 
those  who  succeeded  him  In  title.  We  are 
of  the  opinion  that  the  right  to  the  easement 
in  tills  strip,  Cimveyed  to  the  owners  of  the 
land  on  the  east  thereof  by  the  deed  of  No- 
vember 8,  1871,  was  not  barred  by  such  pos- 
session of  the  strip  as  was  enjoyed  by  the 
owners  of  the  tract  on  the  west  thereof, 
for  the  reason  tibat  it  did  not  appear  that 
such  possession  was  hostile  to  the  right  of 
api>ellee  and  his  predecessors  in  title. 

Accordingly  the  decree  of  the  circuit  court 
will  be  affirmed. 

Decree  affirmed. 


(226  111.  403) 

OITX  OF   CHICAGO  v.  McGOVERN. 

(Supreme  Court  of  Illinois.    Feb.  21, 1907.    Re- 
hearing Denied  April  18,  1907.) 

1.  muricipai.  cobfobations  —  contracts  — 
Legality— Payments  for  Looai.  Impbove- 
K£NTS— Interest. 

A  contract  by  a  city  to  pay  for  local  im- 
provements a  certain  sum  and  interest  thereon, 
"payable  when  and  as  collected  and  in  the  city 
treasury,"  being  one  only  to  pay  or  turn  over 
to  the  contractor  such  Interest  as  shall  be  col- 
lected from  the  assessed  property  owners,  and 
making  the  city  liable  only  for  money  had  and 
received  by  it  for  the  contractor's  use,  is  not 
illegal,  though  the  assessments  were  not  legal- 
ly subject  to  interest,  and  the  payment  thereof 
was  voluntary. 

2.  Same— LiABiLirr  to  Contbactors— Inter- 
est VOLURTABILT  PaID  ON  ASSESSMENTS. 

A  city  having  contracted  to  pay  a  con- 
tractor, for  making  local  improvements,  a  cer- 
tain sum  and  interest  thereon,  "payable  as  and 
when  collected  and  in  the  city  treasury,"  is 
liable  to  him  for  the  interest  voluntarily  paid 
by  the  persona  assessed,  it  being  under  no  legal 
duty  to  repay  it  to  them. 
8.  Same— Excessive  Assessments— Ddtt  to 
Return  to  Psopebtt  Owners. 

There  is  no  "excess"  within  the  local  im- 
provement act,  requiring  the  city  to  return  to 
the  property  owners  the  excess  where  a  larger 
snm  has  been  collected  from  them  than  is  neces- 
sary for  the  construction  of  the  improvements, 
where  the  provision  for  interest  on  assessments 
is  illegal,  but  snob  interest  is  voluntarily  paid, 
and  the  amount  paid  by  the  property  owners,  in- 
cluding interest  does  not  exceed  what  the  city 
agreed  to  pay  the  contractor,  which  was  the 
amount  of  the  assessments  with  interest  thereon. 

Appeal  from  Branch  Appellate  Court,  First 
District. 

.4.eticm  by  Michael  H.  McGovem,  for  use  of 
Michael   J.  Bransfleld,   against  the  city  of 
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Chlcaco.  From  a  judgment  of  the  Branch 
Appellate  Court,  affirming  a  Jndgment  for 
plaintiff,  defendant  appeala    Affirmed. 

Appellee  brought  suit  In  assumpsit  In  th* 
circuit  court  of  Cook  county  against  appel- 
lant and  filed  a  declaration  containing  only 
the  common  counts.  Appellant  interposed  the 
general  issue,  to  which  appellee  filed  a  simili- 
ter. The  case  was  then  submitted  to  the  court 
for  trial  without  a  jury  upon  a  stipulation  of 
facts,  the  substance  of  which  is  as  follows*. 
Subsequent  to  July  1,  1903,  the  city  of  Chi- 
cago passed  certain  ordinances  for  the  mak> 
ing  of  local  Improvements  by  special  as- 
sessments, which  asseBsments  were  not  divid- 
ed into  installments,  and  provided  In  such 
ordinances  that  such  assessments  should  bear 
Interest  at  5  per  cent  per  annum,  according 
to  law,  until  paid.  Prior  to  the  passage  of 
these  ordinances,  notices  of  public  hearings 
of  interested  property  owners  were  sent  out 
according  to  law,  which  notices  stated  that 
the  assessments  would  bear  interest,  and  no 
objection  was  made  at  such  public  hearing 
against  making  the  assessments  bear  interest 
The  assessments  were  duly  confirmed  by  the 
county  court  of  Cook  county,  and  the  time 
for  prosecuting  appeals  or  writs  of  error  to 
have  the  judgments  of  confirmation  reviewed 
hag  long  since  passed.  After  the  assessments 
had  been  confirmed  the  board  of  local  im- 
provements advertised  for  bids  for  the  mak- 
ing of  the  lmprovem«itB  In  accordance  with 
the  ordinances  therefor.  The  advertisements 
for  bids  and  the  specifications  for  the  work 
provided  that  bids  should  be  submitted  upon 
the  agreement  that  the  vouchers  to  be  Is- 
sued in  payment  for  work  and  materials 
should  bear  Interest  at  5  per  cent,  per  annum, 
both  principal  and  Interest  to  be  paid  as  and 
when  collected  by  the  city  from  the  property 
owners.  The  city  collector  sent  notices  to 
the  persons  whose  property  was  assessed  for 
the  improvements,  calling  for  the  payment  of 
6  per  cent.  Interest  upon  the  principal  sum 
assessed,  and  such  persons  volimtarlly  and 
without  protest  paid  to  said  collector  not  only 
the  principal  sum  assessed,  but  also  S  per 
ceat  Interest  thereon,  as  provided  by  the  or- 
dinances, and  the  amounts  so  paid  as  Inter- 
est still  remain  In  the  possession  of  the  city 
to  the  credit  of  the  respective  special  assess- 
ment funds.  Vouchers  were  issued  by  the 
clt7  to  Michael  H.  McGovem  in  payment  of 
work  done  and  materials  furnished  In  con- 
structing the  Improvements,  each  of  which 
vouchers  provided  for  the  payment  of  Inter- 
est on  the  principal  sum  therein  contained,  at 
6  per  cent  per  annum,  until  paid,  "payable 
when  and  as  collected  and  In  the  city  treas- 
ury." McGovem,  In  due  course  of  business 
and  for  a  valuable  consideration,  sold  these 
vouchers  to  Michael  J.  Bransfieid.  The  city 
refused  to  pay  Bransfieid  the  Interest  called 
<0T  by  the  vouchers,  which  had  been  collected 
by  its  collector,  as  hereinbefore  stated,  and 
which  Is  now  in  Its  possession,  assigning  as  a 
reason   for  such  refusal   that  the   Supreme 


Court  had  held.  In  flie  case  of  McChesn^r  v. 
City  of  Chicago,  213  IlL  682,  73  N.  B.  368,  ttat 
Interest  could  not  be  collected  on  assessments 
which  were  not  divided  into  installmoits. 
Thereupon  Bransfieid,  In  the  name  of  Mc- 
Govem, brought  this  suit  The  circuit  court 
upon  the  facts  -disclosed  by  the  stipulation, 
rendered  judgment  against  appellant  for 
$1,033.13.  That  judgment  has  been  affirmed 
by  the  Branch  Appellate  Court  for  the  First 
District,  and  appellant  has  prosecuted  a  fur- 
ther appeal  to  this  court 

The  sole  contentloit  of  appellant  Is  that 
under  the  facts  shown  by  the  stipniation,  tlie 
judgment  should  have  been  in  ita  favor,  first 
because  the  pr<»nlse  sued  on  is  illegal  and 
void ;  and  second,  because  the  money  the  city 
promised  to  pay  Is  held  by  the  city  as  a  trust 
fund  and  belongs  to  those  who  paid  It  into 
the  city  treasury. 

William  D.  Barge  (James  Hamilton  Lewis, 
Corp.  Counsel,  of  coun.^iel),  for  appellant  T»l- 
man,  bedfleld  &  Sexton,  for  appellee. 

SCOTT,  C.  J.  (after  stating  the  facts).  In 
McChesney  v.  City  of  Chicago,  213  nt  S8%  73 
N.  E.  868,  we  held  that  section  42  of  the  local 
improvement  act,  as  amoided  in  1903  (Hard's 
Bev.  St  1905,  c.  24,  t  !HS),  does  not  authorize 
the  city  council  to  provide  for  the  coUectJon 
of  Interest  upon  special  assessmoits  not  di- 
vided Into  Installments,  and  that.  In  tbe  ab- 
sence of  statutory  authority,  the  city  council 
has  no  right  to  require  the  payment  of  inter- 
est upon  such  assessments,  as  interest  is  never 
allowed  unless  given  by  statute.  Appellant 
relies  upon  this  decision  in  support  of  Its 
contention  that  the  prmnlse  sued  an  is  void, 
and  that  the  money  collected  as  Interest  and 
now  in  Its  possession,  belongs  to  the  prop- 
erty owners  from  whom  it  was  collected.  It 
Is  to  be  noted  that  the  McCSiesney  Case  wai 
an  appeal  by  a  property  owner  from  a  jud? 
meat  of  confirmation,  and  the  property  owner 
was  objecting  to  the  confirmation  of  the  in- 
terest-bearing assessment  In  the  case  at 
bar,  however,  the  Interest-bearing  assess- 
ments have  been  confirmed,  the  propertr 
owners  have  voluntarily  paid  the  Interest 
and  such  Interest  Is  now  In  the  possession  of 
the  city,  and  the  city  is  urging  the  illegality 
of  the  provision  requiring  the  payment  of  In- 
terest on  assessments  not  divided  Into  In- 
stallments. 

As  to  appellant's  first  contention — that  the 
promise  sued  on  is  illegal  and  void — the  prom- 
ise is  only  to  pay  or  turn  over  to  the  con- 
tractor such  interest  as  shall  be  collected 
from  the  property  owners.  Appellant  is  mere- 
ly liable  on  this  promise  for  money  had  and 
received -by  it  for  appellee's  usa  Manifest!; 
a  promise  by  a  city  to  turn  ovw  to  an  Indivi- 
dual, money  which  may  be  received  by  the 
city  for  such  Individual's  use  Is  not  an  Illegal 
promise,  and  may  be  enforced  unless  the  city 
Is  under  a  legal  obligation  to  return  the  mon> 
ey  to  the  perscm  or  persons  from  whom  It 
was  received.     The  controlling   question  ia 
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this  case  Is,  therefore,  wli«ther  tbe  dty  to  tui- 
der  a  legal  obligation  to  retnm  the  money 
collected  ag  Interest  upon  these  assessmentB  to 
those  by  whom  it  was  paid.  It  has  been 
frequently  held  by  this  court  that  money 
voluntarily  paid  to  another  under  a  mistake 
of  law,  but  with  knowledge  of  all  the  facta, 
cannot  be  recovered  back.  Blston  v.  City  of 
Chicago,  40  111.  614,  89  Am.  Dec.  361;-  Union 
Building  Asfl'n  v.  City  of  Chicago,  61  III.  439 ; 
Swanaton  v.  Ijams,  63  111.  165;  Walser  v. 
Board  of  Education.  160  111.  272,  43  N.  E. 
346,  81  L.  R.  A.  329;  Otis  v.  People,  196  lU. 
542,  63  N.  E.  lOSS;  Tates  v.  Royal  Ins.  Co., 
200  III.  202,  65  N.  E.  72&  In  Elston  v.  City 
of  Chicago,  supra,  it  was  said:  "No  case  can 
be  found  where  money  has  been  voluntarily 
paid  with  a  full  knowledge  of  the  facts  and 
circumstances  under  which  it  was  demanded, 
which  holds  that  it  can  be  recovered  back 
upon  the  ground  that  the  payment  was  made 
under  a  misapprehension  of  the  legal  rights 
and  obligations  of  the  party  paying." 

In  the  case  at  bar  there  is  no  pretense  that 
the  property  owners  were  Ignorant  of  any  of 
the  facts.  They  were  fully  Informed  that  the 
assessments  bore  interest,  and  they  volun- 
tarily paid  sucb  Interest,  not  under  a  mistake 
of  fact,  but  under  a  misapprehension  of  their 
legal  rights  In  the  matter.  The  city  Is,  there- 
fore, under  no  obligation.  In  law,  to  return 
tbe  money  collected  as  Interest  to  those  from 
whom  it  was  received.  A  case  almost  Identi- 
cal with  this  one  Is  City  of  Chicago  v.  Stuart, 
53  III.  83.  There  a  public  Improvement  had 
been  constructed  under  a  contract  with  the 
city  of  Chicago,  which  contract,  after  setting 
forth  the  amounts  to  be  paid  for  the  work, 
provided  that  the  money  should  be  payable 
out  of  the  special  assessment  when  collected 
and  not  otherwise,  and  the  city  agreed,  in  ad- 
dition thereto,  to  pay  to  the  contractor  "such 
additional  sums  of  money  as  said  city  may 
collect  as  damages  on  the  assessment  levied." 
The  collection  of  5  per  cent,  damages  by  the 
collector  holding  the  warrant  was  authorised 
by  section  11  of  the  city  charter  on  all  taxes 
and  special  assessments  not  paid  on  or  be- 
fore a  certain  date,  and  these  were  the  dam- 
ages referred  to  In  the  contract  The  con- 
tractor brought  suit  in  assumpsit  against 
the  dty  to  recover  the  money  claimed  to  be 
due  under  the  contract  The  trial  court,  by 
evidence  admitted  and  lustructlons  given, 
permitted  the  jury  to  include  in  their  verdict 
the  amount  of  damages  collected  on  the  war- 
rant by  the  collector.  The  city  contended  that, 
inasmuch  as  this  court  had,  In  Scammon  v. 
City  of  Chicago,  44  III.  269,  decided  that  tbe 
city  collector  had  no  power  to  enforce  the  col- 
lection of  tbe  damages,  ns  provided  in  section 
11  of  the  charter,  before  Judgment  and  on  a 
mere  warrant,  the  city  might  be  liable  In  an 
action  to  restore  these  moneys  to  the  parties 
from  whom  they  were  collected.  It  was  held 
by  this  court,  however,  that,  as  the  damages 
were  paid  over  by  the  property  owners  volun- 
tarily,  no  action   could   be   maintained    by 
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them  to  recover  It  bade,  and,  in  finally  dis- 
posing of  the  case,  it  was  said:  "Tbe  parties 
assessed  have  not  complained,  and  do  not 
complain,  of  the  collection  of  these  damages 
by  the  city.  Tbe  city  has  them  in  its  treas- 
ury, and  by  the  contract  they  belong  to  the 
appellees.  It  is  their  money,  fairly  earned. 
The  city  cannot  profit  by  its  own  wrong.  We 
see  nothing  In  this  case  to  Justify  the  city 
authorities  In  withholding  this  .money  from 
the  appellees." 

In  our  Judgment  the  Stuart  Case  is  conclu- 
sive upon  the  question  as  to  the  correctness 
of  the  Judgment  of  the  circuit  court  in  the 
case  at  bar,  and  is  in  harmony  with  the  other 
cases  hereinbefore  cited.  The  sections  of  the 
local  improvement  act  which  provide  for  re- 
turning to  the  property  owners  the  excess 
where  a  larger  sum  has  been  collected  than 
is  needed  for  the  construction  of  the  improve- 
ment have  no  application  In  this  case.  It  is 
not  contended  that  the  Judgment  is  for  any 
larger  amount  than  would  be  produced  by 
computing  Interest  on  the  contractor's  vouch- 
ers at  the  rate  of  5  per  cent  per  annum,  in 
accordance  with  the  ordinances.  The  money 
was  paid  by  the  property  owners  for  the  ex- 
press purpose  of  paying  such  Interest ;  hence 
the  money  in  tbe  i>ossession  of  the  city  for 
which  this  Judgment  was  rendered  Is  not 
"excess,"  within  the  meaning  of  the  statute. 
Tbe  contractor  submitted  his  bid  upon  the 
understanding  that  the  vouchers  to  be  is- 
sued for  work  and  materials  should  bear  in- 
terest at  5  per  cent,  per  annum.  It  is  appar- 
ent that  the  contractor  could  make  his  bid 
less  If  he  was  to  receive  Interest  on  the  money 
advanced  by  him  in  constructing  the  Improve- 
ment than  if  he  was  to  receive  no  Interest 
for  the  use  of  his  money  so  ezi)ended,  and 
that  the  logical  difference  in  such  bids  would 
be  the  amount  of  the  interest  in  question.  It 
would,  therefore,  seem  that  the  property  own- 
ers have  not  paid  any  greater  sum  than  they 
would  have  been  required  to  pay  had  the  ordi- 
nances provided  for  nonlnterest-bearlng  as- 
sessments. 

The  Judgment  of  the  Branch  Appellate 
Court  will  be  aflBrmed. 

Judgement  affirmed. 


(126  111.  XS) 

BLOIN,   3.   *  B.    RT.   00.   v.    MYERS. 

(Supreme  Conrt  of  Illinois.    Feb.   21.  1907. 
Rehearinc  Denied  April  18.  1907.) 

1.  Master  and  Servant— Dbfectivk  Appli- 
ances—Knowledoe— Right  TO  Recover. 

Though  the  circular  saw  by  which  an  em- 
ploye was  injured  was  defective  and  the  em- 
ployer knew,  or  ouxht  to  have  known,  thereof, 
the  employ^  could  not  recover  without  showing 
that  be  did  not  know  of  the  defects  and  did  not 
have  e<iual  opportunity  with  his  employer  to 
know  thereof  at  tbe  time  he  wag  injured. 

TEd.  Note.— For  cbsps  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  g}  574-000.] 

2.  Appeal— Matters  Presented  fob  Review 
—Refusal  to  Direct  Verdict. 

In  an  action  for  injuries  to  an  empioyA 
caused  by  a  defective  circular  saw,  the  rexusul 
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to  direct  a  verdict  for  defendant  presented  a 
qaestion  for  review  wbetber  tliere  was  any  evi- 
dence wliich,  with  the  reasonable  inferences 
therefrom,  fairly  tended  to  prove  that  the  em- 
ploye did  not  know,  nor  have  equal  opportunity 
with  appellant  of  knowing,  of  the  defect. 

[EM.  Note.^For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  fiji  3474.  3475.] 

8.  Masteb  and  Seevant— Defective  Appli- 
ances—Assuicption  OF  KiSK— Knowledge 
Of  Danoeb. 

Where  an  employe  had  worked  on  circular 
saws,  similar  to  the  one  upon  whidi  he  was  in- 
jured, for  several  years,  and  ujion  that  one  for 
several  months,  and  was  fully  aware  of  any 
defects  existing  in  it,  he  assumed  the  risk  of 
injury  by  continuing  in  employment  without 
objection  after  acquiring  such  knowledge. 

FEJd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  {  583.1 

4.  Same— Knowledge  of  Dangeb  Implied. 

Knowledge  by  an  employe  of  a  defect  in  an 
appliance  implies  knowledge  of  the  danger  that 
may  be  reasonably  expected  to  follow  from  such 
condition. 

fEd.  Note.— For  cases  in  point  see  Cent  Dig. 
><ol.  34,  Master  and  Servant  IS  574-600.] 
6.  Same— Assurance  of  Safety  of  Apfu- 

ANCB. 

When,  several  months  before  plaintiff  was 
injured  by  a  defective  circular  saw,  plaintiff 
called  the  foreman's  attention  to  the  fact  that 
a  tooth  was  out  of  the  saw,  the  foreman's  state- 
ment: "That  cuts  no  figure  with  the  saw  at 
all;  it  Is  all  right:  go  ahead;  start  it  up"— 
was  more  the  expression  of  an  opinion  of,  than 
an  assurance  by,  the  foreman  as  to  the  safety 
of  the  saw  and  an  order  to  use  the  same,  and 
did  not  relieve  the  employe  from  the  assumption 
of  the  risk  of  being  injured  by  using  the  ma- 
chine. 

6.  Same— Right  to  Rblt  Upon  Absubance. 

Where  a  servant  knows  of  the  defect  in  an 
appliance  and  the  danger  of  its  use,  be  cannot 
rely  upon  the  assurance  of  his  master  that  it 
does  not  exist. 

7.  Same  —  Assumption  of  Risk  —  Question 
Raised  bt  Instbuotion. 

In  an  action  for  injury  to  an  employe 
caused  by  a  defective  circular  saw,  an  instruc- 
tion that,  if  plaintiff  knew  all  of  the  conditions 
by  which  the  accident  occurred,  and  appreciated 
the  dangers  arising  therefrom,  he  could  not  re- 
cover, and  that  he  was  chargeable  with  knowl- 
edge of  all  the  conditions  of  which  he  in  the 
exercise  of  due  care  Ijad  equal  opportunity  with 
the  defendant  of  knowing,  fairly  raised  the 
question  of  assumed  risk. 

Appeal  from  Appellate  Court,  Second  Dis- 
trict 

Action  by  William  H.  Myers  against  the 
Elgin,  Joliet  &  Eastern  Railway  Company. 
From  a  Judgment  of  the  Appellate  Court,  af- 
firming a  Judgment  for  plaintiff,  defendant 
appeals.    Reversed  and  remanded. 

Knapp,  Haynie  &  Campbell,  J.  L.  O'Don- 
nell,  and  T.  F.  Donovan,  for  appellant  Don- 
ahoe,  McNaughton  &  McKeown,  for  appellee. 

HAND,  J.  This  was  an  action  on  the  case 
commenced  in  the  circuit  court  of  Will  county 
by  the  appellee,  against  the  appellant,  to  re- 
cover damages  for  the  loss  of  two  fingers, 
which  were  severed  from  the  appellee's  right 
hand  while  he  was  at  work  with  a  circular 
saw  In  the  shop  of  the  appellant.  The  Jury 
returned  a  verdict  In  favor  of  the  appellee  for 
the  sum  of  $4,000,  ujpon  which  the  trial  court 


rendered  a  Judgment  In  favor  of  the  appellee 
for  $3,000,  after  requiring  a  remittitur  of 
$1,000  from  the  amount  of  the  verdict,  which 
Judgment  has  been  affirmed  by  the  Appellate 
Court  for  the  Second  District,  and  a  further 
appeal  has  been  prosecuted  to  this  court 

The  case  was  tried  upon  a  declaration  con- 
taining nine  connts.  The  first  count  alleged 
that  the  appellant,  on  December  1,  1903,  was 
engaged  In  building  and  repairing  locomo- 
tives and  cars  at  Its  machine  shop  in  the  city 
of  Joliet;  that  it  was  possessed  of,  and  was 
operating  in  Its  said  shop,  a  certain  clrcnlar 
saw ;  that  the  appellee  was  In  its  employ,  and 
was  engaged  in  sawing  a  certain  stick  of  tim- 
ber for  the  appellant  upon  said  saw ;  that  it 
was  the  duty  of  the  appellant  to  ke^  said 
saw  and  its  appliances  in  repair  and  in  a 
safe  condition;  that  it  negligently  allowed 
said  saw  and  its  appliances  to  become,  and 
remain,  out  of  repair,  and  In  an  unsafe  ccm- 
dltlon  In  this:  that  the  gauge  of  said  saw 
was  not  of  sufficient  length  and  did  not  ex- 
tend far  enough  past  said  saw;  that  the  ap- 
pellant had  notice  of  said  defect,  but  that  the 
appellee  did  not  have  notice  thereof.  In  conse- 
quence whereof,  while  the  appellee  was  using 
said  saw  with  all  reasonable  care  for  bis  own 
safety,  said  saw  became  bound  In  the  stldc  of 
timber  which  appellee  was  sawing  and  thereby 
caused  said  stick  of  timber  to  Jump  violently 
backward,  and  the  right  hand  of  the  appellee 
was  thereby  pushed  across  and  upon  the  teeth 
of  said  saw,  and  two  of  the  fingers  of  his  rl^t 
hand  were  severed,  and  his  hand  otherwise  in- 
jured, etc.  The  other  counts  of  the  declara- 
tion were  substantially  like  the  first,  exc^t 
they  charged  other  defective  conditions  in  .the 
saw  and  Its  appliances.  The  second  count 
averred  that  a  tooth  was  allowed  to  be.  and 
remain,  out  of  the  saw ;  the  third,  that  the 
gauge  of  said  saw  was  not  properly  adjust- 
ed; the  fourth,  that  the  saw  was  allowed  to 
become,  and  remain,  dished  and  warped ;  the 
fifth,  that  said  saw  and  its  appliances  were 
allowed  to  become,  and  remain,  out  of  r^MUr, 
and  In  an  unsafe  condition;  the  sixth,  that 
the  power  which  propelled  said  saw  was  al- 
lowed to  vary  greatly  in  strength,  whereby 
the  speed  of  the  saw  was  rendered  unsteady 
and  unreliable;  the  seventh,  that  the  gauge 
of  the  saw  was  not  properly  fixed  and  adjust- 
ed, and  a  tooth  was  allowed  to  be,  and  re- 
main, out  of  said  saw;  the  eighth,  that  no 
appliance  was  provided  to  bold  the  stick  vt 
timber  being  sawed  down  to  the  table  of  the 
saw;  and  the  ninth,  that  the  gauge  of  said 
saw  was  not  properly  fixed  or  adjusted,  that 
a  tooth  was  allowed  to  be,  and  remain,  out 
of  said  saw,  and  no  at^liance  was  provided 
to  hold  the  stick  of  timber  which  was  behig 
sawed  down  to  the  table  of  said  saw. 

The  Jury,  under  the  direction  of  the  court 
found  the  appellant  not  guilty  upon  the 
fourth,  sixth,  eighth,  and  ninth  connts  of 
the  declaration.  The  ai^tellant  was,  there- 
fore, found  guilty  for  the  reasons  that  the 
gauge  of  the  saw  was  not  of  sufiicient  length : 
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a  tooth  was  allowed  to  be,  and  remain,  out 
of  the  saw;  the  gauge  of  the  saw  was  not 
properly  adjusted,  and  the  saw  and  Its  ap- 
pliances were  allowed  to  become,  and  remain, 
out  of  repair  and  In  an  unsafe  condition. 

The  machine  upon  which  the  appellee  was 
Injured  consisted  of  a  frame  and  table,  and 
had  connected  therewith  a  saw,  circular  In 
form,  which  was  attached  to  a  reTolvlng 
shaft  which  ran  east  and  west  beneath  the 
table,  which  table  contained  a  slot  in  its 
top  through  which  the  saw  projected  and  re- 
volved at  the  rate  of  about  1,200  revolutions 
per  minute.  The  top  of  the  saw  moved 
toward  the  operator,  who  stood  at  the  north 
end  of  the  table  and  fed  the  stick  of  timber 
being  sawed  to  the  saw  by  pushing  it  against 
the  teeti)  of  the  saw.  Upon  the  top  of  the 
table,  and  to  the  right  of  the  saw,  was  a 
gauge  which  regulated  the  width  of  the  strip 
cut  from  the  stick  of  timber  and  held  the 
timber  in  place  while  being  sawed.  This 
gauge  was  movable  east  or  west  upon  the 
top  of  the  table,  which  movement  regulated 
the  width  of  the  severed  strip,  and  by  an- 
other movement  It  could  be  placed  parallel 
with  the  saw  or  diverged  from  that  line, 
so  that  the  space  between  the  gauge  and  the 
south  part  of  the  saw  would  be  greater  than 
the  space  between  the  gauge  and  the  saw 
on  the  side  next  to  the  operator,  which 
space  was  called  the  "clearance^"  and  was 
designed  to  prevent  the  saw  from  binding 
as  it  passed  through  the  stick  of  timber.  The 
saw  was  not  always  In  use,  but  each  car- 
penter in  the  shop  adjusted  the  gauge  to  the 
size  of  the  strip  he  desired  to  cut,  selected 
a  saw  suitable  to  his  purpose — a  number  of 
saws  differing  In  size  being  provided — and 
used  the  saw  as  occasion  required.  The  reg- 
ulation of  the  clearance  was  under  the  con- 
trol of  the  foreman,  and  the  machine  had 
not  been  changed  in  that  particular  during 
the  12  years  it  had  been  In  use  by  the  ap- 
pellant prior  to  appellee's  Injury.  The  saw 
was  about  18  inches  in  diameter,  and  its 
teeth  were  some  two  Inches  apart,  one  of 
which  was  broken  out.  The  saw  was  also 
thicker  at  the  outer  edge  than  In  the  center. 
Its  outer  rim,  by  reasou  of  its  teeth  t)elng 
unevenly  worn,  did  not  form  a  perfect  circle, 
and  the  saw  was  not  equipped  with  a  "split- 
ter," which  was  a  device  placed  upon  the 
top  of  the  table,  south  of  the  saw,  to  pre- 
vent the  parts  of  the  wood  from  coming  to- 
gether and  pinching  the  saw,  and  the  gauge 
only  extended  to  the  center  of  the  saw  an^ 
was  set  with  a  clearance  of  about  one-eighth 
of  an  inch. 

The  appellee  was  about  60  years  of  age 
at  the  time  of  his  injury,  and  the  undisputed 
evidence  shows  he  had  worked  at  the  car- 
penter trade  since  he  was  18  years  of  age, 
and  had  been  in  the  employ  of  the  appellant 
and  worked  In  and  about  said  shop  for  sev- 
eral years,  and  bad  worked  as  a  carpenter 
In  Its  shop  since  the  May  previous  to  his 
Injury,    and   had    freqnentiy   worked   upon 


said  machine  and  run  said  saw.  On  the 
day  of  the  Injury,  from  7  o'clock  in  the  morn- 
ing nnUl  the  time  be  was  Injured,  which  was 
about  10  o'dodc  In  the  forenoon,  he  was 
engaged  In  sawing  sticks  of  timber  upon  said 
machine.  He  had  also  worked  In  other  shops 
for  a  numt>er  of  years  where  similar  saws 
were  In  use.  He  had  known  for  some  months 
prior  to  his  Injury  that  a  tooth  was  broken 
from  the  saw,  that  the  gauge  did  not  extend 
beyond  the  center  of  the  saw,  that  the  gauge 
was  set  with  a  clearance,  that  the  machine 
was  not  equipped  with  a  splitter,  and  was 
familiar  with  the  mechanism  of  said  machine 
of  which  the  saw  formed  a  part,  and  had 
for  a  numl)er  of  months  operated  said  saw 
In  the  condltton  in  which  it  was  at  the  time 
he  was  injured.  At  ttie  time  of  his  injury 
another  carpenter  In  the  employ  of  appel- 
lant came  to  the  machine  where  appellee 
was  at  work  and  desired  to  saw  a  strip  from 
a  stick  of  timber  which  he  was  pr^arlng  for 
use,  and  requested  the  appellee  to  permit  him 
to  use  the  saw.  Appellee  stepped  to  the  east 
side  of  the  machine  and  the  other  carpenter 
took  a  position  north  of  the  machine,  txumed 
on  the  power  and  commenced  to  saw  a  strip 
from  the  stick  of  timber  which  he  had.  After 
the  end  of  the  stick  tiad  passed  beyond  the 
south  side  of  the  saw  the  appellee  took  hold 
of  the  south  end  of  the  timber  with  his  hands 
and  bore  down  upon  the  timber  to  hold 
it  from  moving  up  and  down  upon  the  top 
of  the  table,  and  almost  immediately  his 
right  hand  was  drawn  upon  the  saw  and  the 
two  fingers  next  to  his  right  thumb  upon  that 
hand  were  severed  from  the  hand  and  the 
next  two  fingers  were  cut  to  the  bone  on  the 
inside.  There  was  a  disagreement  between 
the  appellee  and  his  fellow  workman  as  to 
the  cause  of  the  injury.  The  appellee  testi- 
fied the  timber  was  kicked  north  by  the  saw 
and  his  hand  was  drawn  upon  the  saw,  while 
his  fellow  workman  said  the  appellee  placed 
his  band  so  near  the  saw  that  his  glove  was 
caught  by  Its  teeth  and  his  hand  was  drawn 
upon  the  saw. 

The  evidence  fairly  tended  to  show  that 
the  saw  and  its  appliances  were  defective 
in  the  particulars  hereinbefore  pointed  out, 
and  that  the  appellant  knew  or  ought  to  have 
known  of  such  defects.  Still,  the  appellee 
was  not  entitied  to  recover  in  this  case 
unless  be  established  that  be  did  not  know  of 
said  defects,  and  did  not  have  equal  oppor- 
tunities with  appellant  of  knowing  thereof 
at  the  time  he  was  injured.  Goldie  v.  Wer- 
ner, 151  111.  551,  38  N.  a  95;  Howe  v.  Medaris, 
183  111.  288, 55  N.  B.  724;  Lake  Brie  &  Western 
Railroad  Co.  v.  Wilson,  189  111.  89,  59  N.  H. 
573;  Armour  v.  Brazeau,  191  111.  117,  60 
N.  B.  904;  Montgomery  Coal  Go.  v,  Barringer, 
218  III.  827,  75  N.  B.  900;  McCormick  Har- 
vesting Machine  Co.  v.  Zalczewski,  220  111. 
522,  77  N.  E.  147,  4  L.  R.  A.  (N.  S.)  848.  At 
the  close  of  all  of  the  evidence  the  appellant 
moved  the  court  to  exclude  the  evidence  from 
the  jury  and  to  instruct  the  jury  to  return 


Digitized  by 


Google 


900 


80  NOBTHEASTBBN  RBFOBXBB. 


dU, 


a  verdict  to  Its  favor,  which  the  cotirt  de- 
clined to  do,  which  instruction  preserved  the 
question  as  a  question  of  law  for  review  In 
this  court  whether  there  is  in  the  record 
any  evidence  which,  with  the  inferences  rea- 
sonably to  be  drawn  therefrom,  fairly  tend- 
ed to  prove  that  the  appellee  did  not  know 
of  the  defects  In  the  saw  and  its  appliances 
complained  of,  and  did  not  have  equal  op- 
portunities with  the  appellant  to  know  of 
such  defects.  McOormlck  Harvesting  Ma- 
chine Co.  V.  Zakzewski,  supra. 

It  has  been  repeatedly  held  by  this  court 
that,  as  between  «nployer  and  employs,  the 
latter  assumes  all  the  usual  known  dangers 
incident  to  the  employment,  and  that  he  also 
takes  upon  himself  the  hazard  of  the  use 
of  defective  tools  and  machinery,  if,  after 
his  employment,  he  knows  of  the  defect, 
but  voluntarily  continues  In  the  employment 
without  objection.  Herdman  Harrison  Mill- 
hig  Co.  V.  gpehr,  145  111.  829,  33  N.  E.  944. 
In  Pennsylvania  Co.  v.  Backea,  133  111.  255, 
on  page  262,  24  N.  E.  593,  at  page  564,  It 
was  said:  "If  a  servant,  knowing  the  haz- 
ards of  his  employment  as  the  business  is 
conducted,  is  injured  while  engaged  therein, 
he  cannot  maintain  an  action  against  the 
master  for  the  injury  merdy  on  the  ground 
that  there  was  a  safer  mode  In  which  the 
business  might  have  been  conducted,  the 
adoption  of  which  would  have  prevented  the 
injury.  Simmons  v.  Chicago  &  Tomab  Rail- 
road Co.,  110  IlL  340.  See,  also,  Stafford  v. 
Chicago,  Burlington  &,  Quincy  Railroad  Co., 
114  111.  244,  2  N.  BL  185,  and  United  States 
Rolling  Stock  Co.  v.  Wilder,  116  111.  100,  5 
N.  E.  92."  And  In  East  St  Louis  Ice  &  Cold 
Storage  Co.  v.  Crow,  155  III.  74,  39  N.  E. 
589,  it  was  held,  if  the  injury  was  the  resnit 
of  obvious  defects  in  the  apparatus  with 
which  the  servant  Is  working,  or  from  causes 
known  to  him  or  which  he  might  have  known 
In  the  exercise  of  due  care,  he  cannot  recover. 
It  Is  apparent  from  the  undisputed  evidence 
found  In  this-  record  that  the  appellee  had 
full  knowledge  of  the  defects  in  the  saw  and 
its  appliances  which  it  is  claimed  caused  his 
injury.  It  would,  therefore,  seem  clear,  un- 
der the  foregoing  authorities,  there  could  be 
no  recovery. 

It  is,  however,  urged  that,  although  the  ap- 
pellee knew  of  the  defective  condition  in 
the  saw,  he  did  not  appreciate  the  danger 
to  which  he  was  exposed,  and  therefore  that 
he  may  recover.  If  the  danger  is  such  that 
a  person  of  ordinary  Intelligence  would  know 
what  would  naturally  follow  from  the  de- 
fective condition,  and  he  has  knowledge  of 
the  defective  condition,  knowledge  of  such 
condition  carries  knowledge  of  the  danger 
and  the  risk  is  -assumed.  Illinois  Steel  Co. 
V.  Mann,  170  111.  200,  48  K  E.  417,  40  111. 
781,  62  Am.  St.  Rep.  370;  Lake  Erie  &  West- 
ern Railroad  Co.  v.  Wilson,  surpa;  Webster 
Manf.  Co.  v.  NIsbett,  205  111.  273,  68  N.  E. 
936;  Gunning  System  v.  Lapointe,  ^12  111. 
274,  72  N.  B.  393;    Montgomery  Coal  Co.  v. 


Barringer,  supra.  In  Chicago  &  Eastern  Ill- 
inois Railroad  Co.  v.  Heerey,  203  111.  492, 
on  page  497,  68  N.  E.  74,  at  page  75,  it  is 
said:  "It  Is  also  the  rule  that  an  employ^ 
of  sufficient  age  and  experience  Is  chargeable 
with  knowledge  of  the  ordinary  conditions 
under  which  the  business  is  conducted  and  lt» 
ordinary  risks  and  hazards,  and  will  be  pre- 
sumed to  have  notice  of,  and  to  have  aasum- 
ed,  all  such  risks  and  hazards  which,  to  a 
person  of  his  experience  and  understanding, 
are,  or  ought  to  be,  patent  and  obvious.  If  a 
defect  Is  so  plain  and  obvious  to  the  senses 
that,  in  the  exercise  of  ordinary  care,  the  em- 
ploye would  discover  it.  and  he  continues 
In  the  employment  without  complaint  and 
without  any  assurance  by  the  master  that 
the  defect  will  be  repaired  or  the  dangw  re- 
moved, be  assumes  the  risk  arising  from  it" 
In  the  case  at  bar  appellee  had  worked  upon 
machines  similar  to  the  one  upon  which  he 
was  injured  for  a  number  of  years  and  upon 
the  particular  machine  for  a  numb»  of 
months,  and  was  fully  aware  of  its  condition 
and  the  defects  ther^n.  If  such  defects  ex- 
isted. We  think,  therefore,  he  assumed  the 
risk  of  being  injured  from  the  use  of  said 
saw. 

It  is  said,  however,  that  the  appellee  was 
acting  under  an  order  of  his  foreman  at  the 
time  of  the  injury.  He  testified  that  during 
the  summer  previous  to  his  injury,  while 
he  was  using  this  machine,  the  stl<^  he 
was  sawing  was  kicked  backward  by  the 
saw  with  such  violence  that  It  knocked  down 
a  workman  whom  it  struck,  standing  In  the 
vicinity  of  the  machine,  and  at  that  time  he 
called  the  foreman's  attention  to  the  fact 
that  a  tooth  was  out  of  the  saw,  whereupon 
the  foreman  remarked  to  him:  "That  cuts 
no  figure  with  the  saw  at  all;  it  is  all  right; 
go  ahead;  start  It  up" — from  which  time 
he  used  the  saw  almost  daily  up  to  the  time 
of  his  injury.  One  of  the  limitations  upon 
the  doctrine  of  assumed  risk  is:  where  the 
servant,  by  the  order  of  the  master  or  one 
standing  In  that  relation,  Is  directed  to  ot- 
counter  a  danger  and  he  obeys  the  order,  he 
does  not  assume  the  risk  unless  the  danger 
is  so  great  that  an  ordinarily  prudent  person 
would  not  have  encountered  it  In  this  case 
the  claimed  order  was  given  a  number  of 
months  before  the  injury  took  {dace,  and  was 
more  the  expression  of  an  opinion  of  the  fore- 
man as  to  the  safety  of  the  saw  than  an  as- 
surance by  him  of  its  safety  and  an  order 
to  use  the  same,  and  we  do  not  think  it  had 
the  effect  to  relieve  the  appellee  from  the 
assumption  of  the  risk  of  being  injured  from 
the  use  of  said  machine.  Where  the  serv- 
ant knows  of  a  defect  or  what  the  danger  Is, 
he  cannot  be  said  to  rely  upon  the  assurance 
that  the  danger  does  not  exist  It  is  <Hily 
where  the  servant  has  been  misled  by  the 
assurance  of  the  master,  or  some  one  stand- 
ing In  the  master's  place,  that  he  can  excuse 
himself  from  the  assumption  of  the  risk  on 
the  ground  that  he  has  been  assured  by  the 
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master  that  tbere  Is  no  danger  In  the  use  of 
the  appliance  or  piece  of  machinery  which 
he  knows,  as  a  matter  of  fact,  Is  defective, 
and  the  nse  theitijf  attended  with  danger. 
Rohrabacher  v.  Woodward  (Mich.)  82  N.  W. 
797;  Toomey  v.  Enreka  Iron  &  Steel  Works, 
88  Mich.  249,  50  N.  W.  850;  Anderson  v. 
Akeley  Lumber  Ca,  47  Minn.  128,  49  N.  W. 
664;  Kete  v.  Stmck,  64  8.  W.  729,  23  Ky. 
Law  Rep.  1113;  Breckinridge  &  P.  Syndi- 
cate T.  Morphy,  18  Ky.  Law  Bep.  915,  38  S. 
W.  700;  Haas  v.  Balch,  66  Fed.  984;  Sbo- 
walter  t.  Fairbanlcs,  Morse  &  Co.,  88  Wis. 
376>  60  N.  W.  257.  In  Rohrabacher  t.  Wood- 
ward, supra,  the  plaintifC  was  working  upon 
a  wood  machine.  He  called  the  attention 
of  the  defendant  to  the  fact  that  it  was 
a  dangerous  operation,  but  was  assured  by 
the  defendant  that  the  work  was  entirely 
safe.  His  right  to  recover  was  denied  upon 
the  ground  that  he  could  not  continue  to  op- 
erate a  machine  which  he  knew  to  be  danger- 
ous simply  upon  tbfi  assurance  of  his  master 
that  it  was  not,  when  he  lilmself  had  com- 
plete knowledge  of  the  danger  arising  from 
Its  operation. 

It  is  urged  that  the  appellant  did  not  raise 
the  question  of  assumed  risk  upon  the  trial, 
and  that  the  question  was  raised  Ia.  the  Ap- 
pellate Coijrt  for  the  first  time.  By  appel- 
lant's sixth  instruction  the  Jury  were  inform- 
ed that,  if  they  found,  from  the  evidence, 
that  the  plaintiff  knew  all  of  the  conditions 
by  which  the  accident  occurred,  and  ap- 
preciated the  dangers  arising  therefrom,  then 
he  could  not  recover,  and  that  he  was  charge- 
able with  knowledge  of  all  the  conditions 
which  be,  in  the  exercise  of  due  care,  had 
equal  opportunity  with  the  defendant  to 
know.  We  think  this  Instructlop  fairly  rais- 
ed the  question  of  assumed  risk,  and  that  It 
cannot  be  said  that  question  was  not  raised 
In  the  trial  court. 

From  a  careful  examination  of  this  record 
we  are  of  the  opinion  the  appellee  assumed 
the  risk  of  being  injured  in  the  manner  In 
which  he  was  injured  by  continuing  in  the 
employ  of  the  appellant  without  objection 
and  vritbont  a  promise  on  the  part  of  the 
appellant  to  remedy  the  defects  after  he 
knew  of  the  defective  condition  of  said  saw 
and  Its  appliances,  and  that  the  trial  court 
should  have  directed  a  verdict  In  favor  of  the 
appellant 

The  judgment  of  the  appellant  and  circuit 
courts  win  therefore  be  reversed,  and  the 
cause  remanded  to  the  circuit  court 

Reversed  and  remanded. 


cae  III.  382) 

RIGDON  v.   MOEUai 

(Supreme  Court  of  Illinois.    Febw   21.  190T. 
Rehearintr  Denied  April  15.  1907.) 

1,   APPEAIy— SOFFICIENCT     OP     EVIDENCE— RE- 
VIEW. 

Ruline  of  the  trial  court,  affirmed  by  the 
Appellate  Court  that  there  is  no  evidence  prov- 


ing a  cause  of  action,  ma^  be  examined  by  the 
Supreme  Court  as  a  question  of  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  H  4278.  4279.] 

Z  Brokers— CbifMissiONs— When   Earned. 

A  broker  commenced  negotiations  with  one 
which  rerolted  in  his  purchasing  certain  prop- 
erty through  a  third  person.  The  owner  had 
stated  that,  if  the  prospective  purchaser  took 
the  property  the  broker  was  entitled  to  commis- 
sions. Eeld  to  establish  a  prima  facie  case  of 
employment  by  the  owner  of  the  broker  to  sell 
the  property  and  to  entitle  him  to  commissions. 
FEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  8,  Brokers,  S8  38-40.] 

Error  to  Appellate  Court,  First  District 
Action  by  Charles  W.  Rigdon  against 
Clair  E.  More,  administrator  of  William  W. 
Strong,  deceased.  There  was  a  judgment  of 
the  Appellate  Court  affirming  a  judgment  of 
the  circuit  court  in  favor  of  defendant  and 
plainticr  brings  error.  Reversed  and  re- 
manded. 

Wood,  Tyffe  &  Adeo(&,  for  plaintiff  in  er- 
ror. Bulkley,  Gray  &  More,  for  defendant 
in,  error. 

FARMER,  J.  This  suit  Is  tor  the  recov- 
ery by  plaintiff  In  error,  a  real  estate  broker 
in  the  city  of  Chicago,  against  the  estate  of 
W^liUam  W.  Strong,  of  $10,500  commissions 
claimed  to  be  doe  plaintUI  in  error,  as  aseat 
of  said  Strong,  for  the  sale  of  certain  real 
estate  in  the  city  of  Chicago,  known  as  the 
"Owings  Building,"  during  the  lifetime  oC 
said  Strong.  The  suit  was  originally  brooght 
in  the  circuit  court  before  the  death  of  Wil- 
liam W.  Strong,  where  a  trial  was  had  re- 
sulting in  a  verdict  for  plaintiff  In  error, 
which  the  court  set  aside.  Before  the  case 
was  reached  for  trial  again  Strong  died,  and 
plaintiff  In  error  filed  a  claim  against  his 
estate  in  the  probate  court  The  claim  was 
disallowed  by  that  court  and  plaintiff  In  er- 
ror prosecuted  an  appeal  to  the  circuit 
conrt  whwe  the  cause  was  tried  by  agree- 
ment before  the  court  The  court  found  the 
Issues  for  defendant  In  error  and  rendered 
judgment  against  plaintiff  in  error  for  costs. 
Ftam  that  judgment  plaintiff  In  error  ap- 
pealed to  the  Appellate  Court,  where  the 
judgment  of  the  circuit  court  was  affirmed, 
and  he  brtpgs  the  case  here  by  writ  of  er- 
ror. 

On  the  hearing  in  the  circuit  court  no  evi- 
dence was  bffered  by  defendant  In  error. 
On  behalf  of  plaintiff  in  error  John  C.  Fet- 
zer  testified  that  he  was  the  manager  of  the 
real  estate  interests  of  the  heirs  of  Cyrus  H. 
McCormick,  deceased,  and  resided  in  the  city 
of  Chicago;  that  he  had  known  plaintiff  ta 
error  alx>ut  six  years  and  had  transactions 
with  htm  in  regard  to  the  purchase  of  real 
estate  In  1897  and  1898;  Uiat  In  September 
or  October,  1897,  negotiations  were  begun 
between  witness  and  plaintiff  in  error  with 
reference  to  the  purchase  by  the  witness 
for  his  principals,  from  William  W.  Strong, 
of  the  Owings  Building.  He  testified  that 
his  attention  was  brought  to  the  building 
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by  a  great  many  people,  bat  plaintiff  in  er- 
ror was  the  first  to  speak  to  blm  about  It; 
tbat  wltb  plaintiff  In  error  be  went  over  tbe 
building  for  tbe  purpose  of  determining  its 
character  and  construction  and  its  rental 
value;  tbat  be  then  took  the  matter  up  witb 
Cyrus  H.  McCormick  and  Mr.  Butler,  who 
was  manager  of  tbe  general  McCormick 
business,  witb  a  view  to  effecting  a  purchase 
of  tbe  property.  Tbe  witness  testified  plain- 
tiff in  error  came  to  bis  office  several  times 
to  see  and  talk  wltb  blm  about  tbe  sale,  and 
that  after  taking  tbe  matter  up  with  Mr. 
McCormick  and  Mr.  Butler  he  went,  by  ap- 
pointment with  plaintiff  In  error,  to  see 
Strong,  but  failed  to  meet  blm;  that  he  made 
plaintiff  in  error  two  or  three  different  of- 
fers for  the  premises  tbat  were  not  accepted 
by  Strong.  Tbe  witness  testified  his  last 
negotiations  wltb  plaintiff  In  error  were  In 
December,  1S97,  and  that  after  that  time 
the  matter  was  taken  up  by  Edward  H. 
Peters,  and  be  did  not  know  of  plaintiff  In 
error  having  anything  further  to  do  witb 
the  transaction  which  resulted  in  a  sale  of 
tbe  premises  to  Cyrus  H.  McCormick  In 
March,  1808,  for  tbe  consideration  of  $425,- 
000. 

Edward  H.  Peton  testified  tbat  he  bad 
been  in  the  real  estate  business  in  the  city 
of  Chicago  since  1891;  tbat  in  January, 
1808,  he  called  on  Mr.  Strong  and  told  him 
be  bad  a  purchaser  for  tbe  building;  and 
that  tbe  purchaser  was  Mr.  McCormick.  He 
testified  Strong  said  the  "deal  belonged  to 
Mr.  RIgdon  witb  the  McCormicks,  and  that, 
if  the  McCormicks  bought  the  property,  he 
would  have  to  protect  Mr.  Rigdon  in  tbe 
commission";  that  he  tried  to  convince  blm 
otherwise,  but  could  not  do  so.  Tbe  witness 
was  asked  If  be  bad  any  subsequent  conver- 
sation with  Mr.  Strong  in  regard  to  Mr.  Rig- 
don, and  replied,  "Why,  most  every  time  I 
called  in  there  he  would  refer  back  to  me 
tbat  it  was  Mr.  Rigdon's  and  be  would  have 
to  recognize  Mr.  Rigdon  In  tbat  sale."  On 
cross-examination  be  was  asked  if  be  bad 
stated  all  the  conversation  be  had  had  with 
Mr.  Strong  with  reference  to  plaintiff  in  er- 
ror, and  replied,  "It  would  take  about  a 
week  to  do  that"  He  testified  be  negotiat- 
ed the  sale  of  the  property  for  Mr.  Strong  to 
the  McCormicks  witb  Mr.  Fetzer  and  was 
paid  a  commission  for  it. 

Plaintiff  in  error  also  introduced  evidence 
as  to  what  the  usual  and  reasonable  com- 
pensation is  to  a  real  estate  broker  employed 
to  effect  a  sale  where  there  is  no  express 
agreement  between  the  parties  as  to  tbe 
amount  of  such  compensation. 

Tbe  foregoing  we  believe  to  be  all  the 
material  portions  of  the  evidence  heard  at 
tbe  trial. 

It  is  contended  by  defendant  in  error  that 
no  question  of  law  Is  Involved  for  our  con- 
sideration; tbat  the  plaintiff  in  error  failed 
to  prove  any  contract  of  employment  by 
Strong  to  sell  tbe  premises;   tbat  be  failed 


to  prove  tbat  be  produced  a  buyer  ready, 
able,  and  willing  to  make  tb&  purchase  <n 
terms  acceptable  to  tbe  owner;  and  tbat  the 
judgment  of  the  Appellate  Court  settles  these 
questions  of  fact  and  Is  conclusive  up<Ki 
this  court  It  Is  true  this  court  cannot  re- 
view tbe  evidence  upon  controverted  ques- 
tions of  fact  for  tbe  purpose  of  determin- 
ing whether  it  sustains  tbe  finding  of  the 
Appellate  Court;  but,  when  the  question  is 
raised  In  tbe  trial  court  whether  there  is 
evidence  tending  to  prove  plaintiff's  cause 
of  action,  tbe  ruling  may  be  examined  by 
this  court  as  presenting  a  question  of  law. 
Whether  tbe  evidence  tends  to  prove  the 
issue  may  be  a  question  of  law.  Cothran  v. 
Ellis,  125  111.  496,  16  N.  E.  646.  Where  tbere 
Is  no  controversy  as  to  the  facts,  whether 
these  facts  sustain  tbe  piaintlfrs  cause  of 
action  or  the  defendant's  defense  is  a  ques- 
tion of  law.  Snell,  Taylor  &  Co.  v.  Pells,  113 
111.  145.  "Whether  or  not  the  record  con- 
tains any  evidence  tending  to  establish  a 
fact  Is  a  question  of  law  and  which  we  must 
decide."  Commercial  Union  Assurance  Co. 
V.  Scammon,  126  111.  855,  18  N.  E.  562,  9  Am. 
St  Rep.  607. 

At  the  conclusion  of  tbe  evidence  the  trial 
court  denied  the  request  of  plaintiff  in  error 
to  bold  two  propositions  of  law.  The  first 
was  that  under  the  evidence  he  was  entitled 
to  recover.  The  second  was  as  follows: 
"Where  tbere  is  an  admission  of  a  party 
that  he  is  Indebted  to  tbe  opposite  party  on 
account  of  a  certain  transaction,  and  sacb 
admission  Is  the  only  evidence  of  tbe  actual 
contract,  then  such  admission  may  be  taken 
as  evidence  tending  to  prove  tbe  existence 
of  a  previous  contract  between  the  parties 
concerning  the  matter  referred  to  by  the 
admission.  So,  In  this  case,  tbe  admission 
by  the  deceased.  Strong,  to  tbe  witness  Pe- 
ters, that  If  tbe  McCormicks  bought  the 
property,  he  (said  Strong)  will  have  to  pro- 
tect Klgdon  In  his  commissions,  and  tbat  tbe 
deal  belonged  to  Mr.  Rigdon  with  the  Mc- 
Cormicks, is  evidence  tending  to  prove  the 
existence  of  the  previous  contract  between 
said  deceased.  Strong,  and  said  Rigdon,  to 
pay  commissions  for  the  sale  of  the  property 
in  question  to  the  McCormicks." 

By  the  ruling  of  the  court  In  denying  these 
propositions  of  law,  the  question  was  pre- 
served as  one  of  law  whether  appellee's  evi- 
dence uncontradicted  entitled  him  to  a  find- 
ing In  bis  favor.  We  can  attribute  no  otha 
effect  or  meaning  to  the  language  of  Mr. 
Strong  to  tbe  witness  Peters  than  an  ad- 
mission oa.  bis  part  tbat  be  bad  a  contract 
or  understanding  witb  plaintiff  In  oror  by 
which.  If  the  property  was  purchased  by  the 
McCormicks,  be  would  be  liable  to  plaintilf 
In  error  for  commissions  in  making  the 
sale.  Tbe  statement  was  plain  and  un- 
equivocal tbat  tbe  deal  for  the  pn^erty 
with  the  McCormicks  bdonged  to  plaintiS 
In  error  and  be  would  have  to  be  protected 
in  the  commissions  If  that  deal  was  consom- 
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mated.  According  to  tbe  evidence  tbla  state- 
ment was  not  made  once,  but  repeatedly, 
and,  although  the  witness  Peters  says  he 
tried  to  convince  Mr.  Strong  to  the  contrary, 
he  was  unable  to  do  so. 

Defendant  in  error  contends  that  after 
December  the  evidence  falls  to  show  plaintiff 
in  error  bad  any  further  connection  with 
tbe  transaction,  and  the  sale  was  consum- 
mated in  March  through  tbe  efforts  of  Pe- 
ters. The  evidrace  shows  the  owner  of  the 
property  and  tbe  purchaser  were  brought 
together,  not  personally,  but  in  the  negotia- 
tions which  led  to  an  examination  of  the 
building,  and  ultimately  to  Its  purchase,  by 
plaintiff  In  error.  Before  the  final  consum- 
mation of  the  deal  Peters  came  Into  the  ne- 
gotiations, and  tbe  Appellate  C!ourt  says 
in  its  opinion,  "Tbe  sale  was  actually  con- 
summated by  the  witness  Edward  H.  Peters, 
who  was  connected  In  so  doing  with  Fet- 
zer."  It  seems  clear  from  the  testimony  of 
Peters  that  throughout  all  his  negotiations 
with  Mr.  Strong  the  latter  recognized  be 
was  under  obllgratlons  to  pay  plaintiff  in  er- 
ror commissions  on  tbe  sale  if  It  was  made 
to  McCormlck.  Peters  says  he  so  stated  al- 
most every  time  he  called  upon  him  about  tbe 
matter. 

We  think  tbe  evidence  makes  a  prima  facie 
case  of  the  employment  by  Strong  of  plain- 
tiff in  error,  as  a  broker,  to  sell  the  real 
estate  mentioned.  Through  the  efforts  of 
plaintiff  in  error  negotiations  for  tbe  sale 
by  the  purchaser  were  brought  about,  and 
these  negotiations  continued  until  the  sale 
was  ctmsummated.  There  is  no  evidence  of 
any  revocation  of  the  authority  or  enploy- 
ment  of  plaintiff  in  error  or  of  an  abandon- 
ment by  him  of  the  negotiations.  Peters, 
who  finally  concluded  the  negotiations,  was, 
as  said  by  tbe  Appellate  Court,  connected 
with  Fetzer,  who  represented  the  purchaser. 
But,  if  plaintiff  in  error  had  been  employed 
by  the  seller  to  find  a  purchaser  for  the  prop- 
erty and  through  his  efforts  the  owner  had 
been  brought  into  communication  with  the 
purchaser,  plaintiff  in  error  could  not  be  de- 
prived of  his  commissions  because  the  own- 
er of  tbe  property  took  up  and  completed 
the  negotiations  himself  or  through  another 
party.  Hafner  v.  Herron,  165  111.  242,  246, 
46  N.  E.  211,  212.  In  that  case  it  was  said: 
"Nor  is  it  always  necessary  that  the  pur- 
chaser should  be  actually  introduced  to  tbe 
owner  by  the  broker,  provided  it  appears 
affirmatively  that  the  purchaser  was  induced 
to  apply  to  the  owner  through  the  instru- 
mentality of  the  broker  or  through  means 
employed  by  the  broker.  It  is  sufficient  if 
the  sale  is  effected  through  the  efforts  of 
tbe  broker  or  through  information  derived 
from  him.  Sussdorf  v.  Schmidt,  55  N.  Y. 
319;  Stewart  v.  Mather,  32  Wis.  344;  Lin- 
coln V.  McClatcbie,  36  Conn.  136.  It  Is  also 
true  that,  where  the  seller  consummates  a 
sale  of  property  upon  different  terms  than 
those  proposed  to  bis  agent,  the  latter  will 


not  be  thereby  deprived  of  his  right  to  his 
commissions.  Stewart  v.  Mather,  supra." 
A  very  Instructive  case,  with  exhaustive 
notes,  will  be  found  in  Hoadley  v.  Savings 
Bank  of  Danbury  (Conn.)  42  Atl.  667,  44  L. 
R.  A.  321. 

The  Judgments  of  the  Appellate  and  cir- 
cuit courts  are  reversed,  and  tbe  cause  re- 
manded to  tbe  circuit  court. 

Reversed  and  remanded. 

(226  111.  388) 
MORBLIiO  T.   PBOPLB. 
(Supreme  Court  of  IllinoiB.    Feb.  21,  1907. 
Rehearing  Denied  April  la  1907.) 

1.  WrrNBSSKS  —  Examination  —  Respon- 
siveness or  Answbb— Cbiminal  Law— Evi- 
oencb. 

Where,  in  a.  prosecution  for  homicide,  a 
witness  was  asked  what  happened  to  decedent 
when  the  shots  were  fired,  to  which  he  replied 
that  the  shots  killed  him,  the  refusal  to  strike 
out  the  answer  would  not  be  disturbed,  where 
the  motion  was  put  solely  oo  the  ground  that  it 
was  not  responsive. 

2.  Cbimirai.  Law— Bvidbrcb  Res  Oest.s. 

In  a  prosecution  for  homicide,  evidence  as 
to  a  statement  made  by  decedent's  brother  at  the 
time  be  was  disarmed  of  a  shotgun  which  be 
was  directing  against  a  person  other  than  de- 
fepdant  was  not  res  gestae,  where  at  the  time 
of  making  such  statement  defendant  had  fled 
and  decedent  was  not  present. 

[Ed.  Note.— For  cases  in  point,  see  (3ent  Dig. 
vol.  14.  Crimhial  Law,  S  821.] 

3.  Homicide  —  MuHDEB  —  ErjQtENTS  of  Of- 
fense—Intent. 

Intent  to  kill  does  not  enter  into  the  defi- 
nition of  murder,  and  hence  It  was  not  neces- 
sary to  a  conviction  in  a  prosecution  therefor 
that  the  jury  must  be  satisfied  beyond  a  rea- 
sonable doubt  that  defendant  intended  to  mur- 
der deceased  at  the  time  he  fired  tbe  shot. 

[Ed.  Note.— For  eases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  }  14.] 

4.  Sake  —  Defenses  —  Self-Dkfensb  —  Eli.- 

XMENTS. 

In  a  prosecution  for  homicide,  an  Instruc- 
tion that.  If  defendant  at  the  time  of  shooting 
reasonably  apprehended  that  decedent  had  form- 
ed a  desiim  to  take  his  life  or  to  do  him  great 
bodily  injury,  there  should  be  an  acquittal,  was 
erroneous,  because  omitting  the  element  of  real 
or  apparent  danger  at  the  time  the  shot  was 
fired. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  |§  614-632.] 
6.  Cbiminal  Law— iNSTBUcnoNS— Modifica- 
tions—SnGQESTiONS  FBOM  COURI^EFFECT. 
In  a  criminal  prosecution,  where,  after  the 
court  had  refused  a  certain  requested  instruc- 
tion and  marked  tbe  same  "Refused,"  he  sug- 
gested to  counsel  for  defendant  that  if  counsel 
would  make  a  certain  modification  in  the  in- 
struction it  would  be  given  to  the  jury,  upon 
which  suggestion  counsel  acted,  and  the  in- 
struction as  thus  modified  was  given,  defendant 
cold  not  urge  that  instruction  as  originally 
drawn  stated  a  correct  proposition  of  law,  and 
as  modified  was  erroneous. 
6.  Same— Ambiouitt  in  Instbuctions— Cure 
BT  Subsequent  Instbuctioxs. 

In  a  prosecution  for  homicide,  ambiguity 
and  uncertainty  in  a  certain  instruction  is  not 
ground  for  reversal,  where  such  ambiguity  and 
uncertainty  are  removed  by  subsequent  instruc- 
tions in  which  the  law  applicable  Is  clearly 
stated  to  the  jury. 

FEd.  Note.— For  cases  in  point  see  (3ent  Dig. 
vol.  14.  Criminal  Law,  {  19iH.1 


Digitized  by 


Google 


904 


80  NOBTHEASTBBN  BBPOBTBB. 


(la 


7.  Samk— Bkquksts   fob    Irstbuotioeis— Nb- 

CKSSITT. 

In  a  prosecution  for  liomicMe,  objections 
to  instructions  on  self-defense  following  the 
language  of  the  statute  so  far  as  applicable  to 
that  defense,  that  the  statue  should  have  been 
given  to  the  jury  in  full,  could  not  be  raised  on 
error,  in  the  absence  of  a  request  for  instruc- 
tions of  that  character  and  refusal  thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14.  Criminal  Law.  i  2005.] 

8.  Same— iNSTsncnoNa— Uakguaok  Usko. 

In  a  criminal  prosecution,  an  instruction  as 
to  the  law  by  which  the  jury  should  be  gov- 
erned in  determining  the  credibility  of  witness- 
es, which  referred  to  the  witnesses  by  the  use 
of  the  pronoun  "he,"  and  speaking  of  the  de- 
meanor and  interest  of  a  witness  as  "his  de- 
meanor" and  "his  interest,"  was  not  erroneous, 
as  applying  only  to  the  male  witnesses,  and  not 
applying  to  two  female  witnesses  who  testified 
for  the  prosecution. 

9.  Same  —  Irstbuctior8  —  CiBOtniSTARTiAi, 
Evidence. 

In  a  prosecution  for  homicide,  where  ac- 
cused fled  after  the  commission  of  the  crime,  and 
where  a  claim  by  him  that  the  shot  which  killed 
decedent  was  fired  by  another  made  important 
many  circumstances  indicating  that  the  fatal 
shot  was  fired  by  accnsed,  an  Instruction  oa 
circumstantial  evidence  was  proper. 

10.  Cbimtnai.  Law— Mew  Tbiai<— AinoAviTb 
— Gbodnds  Stated. 

In  a  prosecution  for  homicide,  where  one 
of  the  defenses  was  self-defense,  an  afSdavit  by 
a  person  absent  at  the  time  ct  the  trial,  and 
whom  it  was  impossible  for  defendant  then  to 
produce,  which  detailed  some  of  the  circumstan- 
ces of  the  shooting,  did  not  state  grounds  for 
a  new  trial,  where  such  affidavit  showed  that 
the  shot  which  killed  decedent  was  fired  before 
affiant  saw  decedent  or  defendant,  and  where 
the  facts  contained  therein  cast  no  light  on  the 
question  as  to  whether  or  not  defendant  was 
acting  in  self-defense. 

Error  to  Criminal  Conrt,  Cook  Connty; 
George  A.  Dupuy,   Judge. 

Francesco  Morello  was  convicted  of  mur- 
der, and  brings  error.    Affirmed. 

On  May  3,  1900,  the  grand  Jury  of  Cook 
county  returned  an  Indictment  cliarging  Fran- 
cesco Morello,  tbe  plaintiff  in  error  (herein- 
after referred  to  In  this  statement  as  the  "de- 
fendant"), wltli  tbe  crime  of  murder,  com- 
mitted by  shooting  Fillipo  Anarlno  wim  a 
revolver  on  March  21,  i905.  In  tbe  village  of 
River  Forest,  in  said  county.  Fillipo  Anari- 
no,  as  a  result  of  a  wound  so  received,  died 
March  25, 1905.  Upon  a  trial  in  the  criminal 
court  of  Cook  county,  Morello  was  found 
guilty  of  murder  as  charged,  and  bis  punlslt- 
nient  was  fixed  by  the  Jury  at  Imprisonment 
in  the  penitentiary  for  a  term  of  14  years. 
After  overruling  a  motion  for  a  new  trial  and 
a  motion  In  arrest  of  Judgment,  the  conrt 
pronounced  Judgment  and  sentence  In  accord- 
ance with  the  verdict  Morello  seeks  by  this 
writ  of  error  to  obtain  a  reversal  of  the  Judg- 
ment of  the  criminal  court 

Most  of  the  witnesses  in  this  case  were 
Italians,  who  had  lived  In  America  only  a 
short  time  and  were  unable  to  speak  the  En- 
glish language.  Their  testimony  was  given 
through  an  Interpreter,  and,  as  It  appears  In 
the  record,  abounds  in  contradictions  and  in- 
consistencies.   The  deceased  and  the  defend- 


ant Iiad  lived  In  America  aboot  8  yean. 
Each  was  about  25  years  of  age  at  the  time 
of  the  shooting.  They  lived  In  the  same 
house  at  91  Lake  street  In  tbe  village  of 
River  Forest  Both  fbllowed  the  same  oc- 
cupations, viz.,  working  on  the  railroads  as 
laborers  during  the  winter  and  peddling  goods 
during  tbe  remainder  of  the  year.  The  house 
at  91  Lake  street  consisted  of  two  stories 
(known  herein  as  the  "first  story"  and  "sec- 
ond story")  and  a  basement  The  defendant 
lived  In  the  basement,  with  his  brother,  Cok>- 
gero  Morello,  and  his  uncle,  Antonio  nelial. 
while  the  deceased  and  his  brother,  Joseph 
Anarlno,  lived  with  Laborlo  Pnsatere  and 
his  wife.  Sarerla  Pusatere,  in  the  first  and 
second  stories.  A  stairway  on  the  outside  of 
the  house  ted  from  the  ground  to  tbe  first 
story.  The  foot  of  dils  stairway  was  neat 
the  entrance  to  the  basement.  The  stairway 
lending  from  the  first  to  tbe  second  story  was 
on  the  inside  of  the  bouse;  Lake  street.  In 
the  village  of  Blver  Forest,  runs  east  and 
west.  The  house  above  mentioned  Is  on  the 
south  side  of  that  street  The  first  street 
south  of  Lake  Is  Center  av^iue.  An  alley 
runs  through  tbe  Uock  from  east  to  west 
midway  betwen  Lake  street  and  (Center  ave- 
nue. At  the  time  of  the  shooting  Antonio 
Pusatere,  a  cousin  of  the  defendant,  lived  at 
No.  80  (Center  avenue,  being  across  the  alley 
from  91  Lake  street  The  lot  at  91  Lake 
street  is  about  200  feet  deep.  On  tlie  rear  of 
this  lot  are  two  bams  connected  by  an  opea 
shed,  which  is  used  as  a  passageway  betcreoi 
the  alley  and  premises  at  91  Lake  street 
About  50  feet  south  of  the  house  occupied  by 
deceased  and  defendant,  and  on  the  same  lot 
was  a  small  house  occupied  by  one  Joseph 
Cutino.  It  appears  that  during  the  after- 
noon of  March  21,  1905,  Clologero  Morello  and 
the  deceased  had  trouble,  which  resulted  hi 
a  fight  The  defendant  was  away  from  home 
working  ou  the  railroad  tracks  when  this 
trouble  occurred,  and,  so  far  as  tbe  record 
shows,  knew  nothing  about  it  He  returned 
from  his  work  about  5:30  p.  m.,  coming 
across  the  lot  occupied  by  his  cousin.  Antonio 
Pusatere.  and  through  the  opea  shed  to  hia 
own  home.  The  testimony  of  the  rarlons 
witnesses  who  claim  to  have  been  present  or 
near  at  the  time  of  the  shooting  differs  qnlta 
materially  as  to  what  took  place  Immediately 
prior  thereto. 

Joseph  Anarlno,  a  brother  of  tbe  deceased, 
was  the  principal  witness  for  tbe  state.  He 
says  that  he  and  the  deceased  were  upstairs 
when  he  saw  tbe  defendant  coming  across  the 
yard  towards  the  house;  that  he  went  down- 
stairs and  met  the  defendant  at  tbe  entrance 
to  the  basement;  that  he  had  some  words 
with  the  defendant  in  re^rd  to  the  trouble 
which  bad  occurred  between  their  brothers 
that  afternoon;  that  the  defendant  made 
some  remark  to  bim,  and  he  slapped  tbe  de- 
fendant in  the  face ;  that  the  defendant  tlien 
drew  a  revolver  from  his  pocket  and  fired  at 
tbe  witness,  but  did  not  hit  hiui ;  that  wituesss 
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had  no  weapon,  and  turned  and  nut  op  the 
atalra  to  get  a  shotgun  which  was  in  a  room 
on  the  upper  floor;  that  while  be  was  up- 
stairs his  brother,  who  had  been  in  a  room 
on  the  first  floor,  went  out  and  down  the 
outside  stairs  to  the  ground ;  that  just  as  he 
reached  the  ground  the  defendant  fired  at  the 
deceased;  that  deceased  fell  to  the  ground, 
and  the  defendant  fired  three  more  shots  at 
deceased  while  he  was  on  the  ground;  that 
witness  saw  the  shooting  of  his  brother  from 
an  upstairs  window ;  that  when  witness  came 
down  with  the  shotgun  defendant  ran  through 
the  open  shed  Into  the  alley  and  across  the 
lot  at  80  Center  avenue ;  that  witness  follow- 
ed him  to  the  alley,  where  the  shotgun  was 
taken  away  from  him  by  two  men.  He  fur- 
ther testified  that  bis  brother  had  no  revolver 
at  any  time  during  the  afCray;  that  a  niun- 
ber  of  other  persons  were  in  the  yard  at  the 
time  of  the  shooting,  including  Delisl,  An- 
tonio Palamaslno,  and  Joseph  Cutlno;  that, 
after  defendant  had  ceased  shooting,  Anto- 
nio Pusatere  came  through  the  shed  into  the 
yard,  firing  two  shots  at  deceased  and  three 
Into  the  ground.  Saveria  Pusatere  was  In 
the  house  cooking  when  the  defendant  ap- 
proached the  house.  She  first  says  that  de- 
ceased was  in  the  house  when  they  beard  a 
voice— nothing  but  a  voice — and  deceased 
went  out,  after  whldi  she  heard  shots.  At 
another  time  during  her  testimony  she  says 
tliat  deceased  went  out  after  defendant  shot 
at  Joseph  Anarino,  and  that  the  defendant 
then  shot  three  times  in  succession  at  deceas- 
ed. Lal>orio  Pusatere,  with  whom  deceased 
and  bis  brother  lived,  testified  that  he  return- 
ed home  that  evening  with  defendant;  that 
when  be  entered  his  house  deceased  and  his 
brother  Joseph  were  sitting  there  by  their 
beds;  that  Joseph  Anarino  got  up  and  went 
out  of  the  door;  that  soon  aftelrwards  he 
heard  a  shot,  that  thip  shot  was  fired  at 
Joseph  Anarino,  and  that  deceased  bad  just 
gone  downstairs  and  was  then  at  the  foot  of 
the  stairs;  that  deceased  tried  to  pick  up  a 
stick  from  the  ground  and  fell  down,  and 
that  defendant  then  shot  at  him  three  times 
while  he  was  on  tbe  ground;  that  no  one 
other  than  defendant  had  done  any  shooting ; 
that  deceased  got  up  and  ran  after  defend- 
ant as  far  as  the  alley,  and  came  back  and 
went  upstairs ;  that  he  saw  no  weapon  in  the 
hand  of  the  deceased  at  any  time ;  that  after 
deceased  bad  gone  in  the  house  Antonio  Pus- 
atere came  Into  the  yard  and  fired  five  shots. 
Mrs.  Eliza  Brown,  who  lived  in  a  house  ad- 
joining that  at  91  Lake  street,  was  called  as 
a  witness  by  the  prosecution.  She  says  she 
.  was  In  her  yard,  emptying  ashes,  when  she 
saw  a  number  of  Italians,  including  the  de- 
fendant and  deceased,  quarreling  in  the  yard ; 
that  they  had  been  quarreling  several  min- 
utes wbm  the  defendant  shot  deceased ;  that 
he  shot  three  times;  that  at  the  first  shot 
deceased  threw  up  bis  hand — ^put  bis  hand  up 
to  his  breast ;  that  the  deceased  bad  nothing 
In  his  hands,  and  that  she  saw  no  one  do 


any  shooting  except  defendant  Joseph  Ou- 
tino,  also  a  witness  for  the  state,  testified 
that  while  he  was  in  his  bouse  he  heard  a 
noise ;  that  he  came  out  of  the  house  and  saw 
tbe  defendant,  the  deceased,  Joseph  Anariuo, 
Cologero  Morello,  aud  Palamaslno  in  a  group ; 
that  Joseph  Anarino  slapped  the  defendant, 
who  started  to  run ;  that  the  defendant  took 
out  his  revolver,  and,  while  running  towards 
the  alley,  away  from  the  others,  fired  one 
shot  at  Joseph  Anarino,  and  then  three  shots 
at  the  deceased;  that  when  the  defendant 
fired  at  deceased  the  latter  ran  after  him 
with  a  revolver  In  his  hand;  that  these  two 
ran  towards  the  alley;  and  that  witness 
heard  a  number  of  shots  after  that,  but  does 
not  know  who  fired  them. 

The  defendant  testified  that  when  he  ro- 
tumed  to  his  home  on  the  afternoon  of  March 
21,  1905,  while  starting  to  open  the  door  to 
the  basement,  he  was  approached  by  Joseph 
Anarino,  Palamaslno,  and  the  deceased ;  that 
after  some  words  the  former  slapped  defoid- 
ant,  who  attempted  to  strike  back,  when  he 
was  grabbed  by  Palamaslno;  that  Joseph  An- 
arino took  out  a  knife  alkont  10  Inches  long 
and  tried  to  thrust  the  knife  Into  defendant, 
who  broke  loose  from  Palamaslno;  that  de- 
ceased then  shot  at  defendant,  and  defend- 
ant pulled  out  bis  revolver  and  began  shoot- 
ing, tbe  deceased  also  sbooting  again  at  de- 
fendant; that  defendant  ran  towards  the  al- 
ley, with  deceased  following  and  shooting  at 
him;  that  they  ran  into  the  yard  at  80  Cen- 
ter avenue,  and  deceased  fired  at  Antonio 
Pusatere,  who  in  turn  fired  two  shots  at  de- 
ceased. The  account  given  by  Antonio  Delisl 
corroborates,  to  a  large  extent,  the  testimony 
of  the  defendant,  while  Palamaslno  says  that 
the  deceased  slipped  and  fell  while  running 
after  the  defendant,  and  when  he  got  up  he 
had  a  revolver  in  his  hand  and  was  shooting 
at  the  defeitdant  After  the  shooting  the  de- 
fendant fied,  going  immediately  to  Chicago, 
and  from  there  to  Pittsburg,  Pa^  wliere  he 
was  arrested  about  a  year  after  the  tragedy. 
He  says  he  went  away  through  fear  of  vio- 
lence at  the  hands  of  Anarlno's  friends,  while 
the  theory  of  the  prosecution  is  that  he  dis- 
appeared to  avoid  prosecution.  Antonio  Pus- 
atere also  left  immediately,  and  was  not 
heard  from  until  after  verdict  in  this  cause, 
when  he  made  an.  affidavit  setting  forth  his 
version  of  tbe  affair,  which  was  made  one  of 
the  grounds  for  a  new  trial. 

The  deceased  received  two  bullet  wounds 
during  the  affray — one  In  the  upper  part  of 
the  thigh,  which  was  merely  superficial,  and 
the  other  in  the  lower  part  of  the  abdomen, 
which  caused  his  death. 

Plaintiff  In  error  urges  as  grounds  for  re- 
versal that  the  court  erred,  first.  In  refusing 
his  instructions  numbered  1,  2.  8,  4,  and  5; 
second,  in  requiring  him  to  modify  bis  twen- 
ty-first instruction  to  avoid  its  refusal ;  third, 
in  giving  the  people's  instructions  numbered 
2, 12,  13, 19,  and  20 ;  fourth,  in  the  admission 
and  rejection  ot  evidence;  fifth,  tn  refusing 
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to  g'fant  a  new  trial  on  the  gronnd  that  the 
verdict  was  contrary  to  the  evidence;  and, 
sixth,  in  refusing  to  grant  a  new  trial  on  the 
ground  that  evidence  material  to  the  defense 
of  plaintiff  in  error  had  been  newly  discov- 
ered. 

C.  A.  Williams  and  A.  J.  Hanlon,  for  plain- 
tiff in  error.  W.  H.  Stead,  Atty.  Gen.,  and 
John  J.  Healy,  State's  Atty.  (James  J.  Bar- 
bour, of  counsel),  for  the  People. 

SCOTT,  O.  J.  (after  stating  the  facts). 
Self-defense  was  Interposed  as  a  justlflcatlon 
for  the  killing  of  FlUlpo  Anarino.  There 
was  also  evidence  tending  to  show  that  the 
fatal  shot  might  have  been  fired  by  Antonio 
Fusatere.  The  testimony  of  the  witnesses 
called  by  the  respective  parties  is  very  con- 
fllctlDg.  We  do  not  think  the  verdic):  is 
against  the  manifest  preponderance  of  the 
evidence.  Whether,  under  the  proof  in  this 
ease,  there  was  reasonable  doubt  of  the  guilt 
of  the  plaintiff  In  error  was  a  question 
peculiarly  within  the  province  of  the  Jury, 
and  their  determination  cannot  be  here  snc- 
cessfully  attacked  on  the  gronnd  that  it  was 
contrary  to  the  evidence. 

Saveria  Pusatere  testified,  for  the  people, 
that  she  saw  plaintiff  in  error  fire  at  deceas- 
ed with  a  revolver  three  times.  She  was 
then  asked,  "What  happened  to  FlUipo  when 
the  shots  were  fired,  if  anything?"  and  she 
replied  that  the  shots  killed  blm.  A  motion 
was  made  to  strike  this  answer  out,  on  the 
ground  that  it  was  not  responsive,  That  mo- 
tion was  denied.  The  answer  stated  an 
ultimate  fact  that  was  material  to  the  Issue 
being  tried,  and,  where  the  only  objection 
made  was  that  it  was  not  responsive,  we 
think  the  determination  of  the  question 
whether  the  motion  should  have  been  allow- 
ed rested  to  some  extent  in  the  discretion  of 
the  trial  court;  and  we  are  not  disposed  to 
bold.  In  the  light  of  other  testimony  in  this 
record  tending  to  show  that  one  of  these 
shots  did  cause  the  death,  that  there  was  any 
abuse  of  discretion  In  denying  the  motion. 
Had  the  motion  been  put  on  the  gronnd  that 
the  necessary  preliminary  proof  showing  that 
the  witness  knew  what  caused  the  death  of 
the  deceased  had  not  been  made,  a  different 
question  would  be  presented. 

Antonio  Delisl  testified,  on  behalf  of  plain- 
tiff in  error,  that  Morello  and  the  deceased 
began  to  exchange  shots  back  of  the  house; 
that  Morello  started  to  run  through  the  al- 
ley, with  the  deceased  after  him;  that  after 
that  he  saw  Antonio  Pusatere  following, 
shooting  Into  the  ground;  that  Joseph  An- 
arino started  after  Morello  and  Antonio 
Pusatere,  shooting  at  Pusatere  with  a  shot- 
gun: that  the  witness  and  Vorass,  the  owner 
of  the  house  at  91  Lake  street,  went  out  in 
the  alley,  caught  Joseph  Anarino,  and  took 
the  gun  away  from  him.  Plaintiff  In  error 
then  sought  to  show  what  Joseph  Anarino 
said  at  the  time  he  was  disarmed,  on  the 


theory  that  it  was  a  part  of  the  res  gestae. ' 
It  does  not  appear  from  the  testimony  of  this 
witness  that  Joseph  Anarino  and  his  brother, 
the  deceased,  were  then  acting  in  concert. 
The  activities  of  Joseph  Anarino  with  ibe 
shotgun,  according  to  Delisi,  seem  to  have 
been  directed  against  Antonio  Pusatere,  and 
at  the  time  Joseph  was  disarmed  the  shot 
which  caused  the  death  had  been  fired,  plain- 
tiff in  error  had  fled,  and  the  deceased  was 
not  present  It  Is  manifest  that  anything 
then  said  by  Joseph  Anarino  was  not  part 
of  the  res  gestse. 

The  first  Instruction  asked  by  plaintiff  In 
error  was  refused.  It  would  have  advised 
the  Jury  that  they  could  not  convict  the  de- 
fendant unless  they  were  satlsfled,  beyond  a 
reasonable  doubt,  that  he  Intended  to  murder 
the  deceased  at  the  time  he  fired  the  shot; 
and  this  instruction  Is  said  to  be  a  oorreci 
statement  of  the  law,  for  the  reason  that  It 
appears  from  the  opinion  In  H^iry  y.  People, 
1»8  111.  162,  65  N.  E.  120,  to  have  be^  given 
in  that  case.  The  instruction  referred  to  Is 
found  at  the  foot  of  page  183  of  198  III.,  and 
page  127  of  65  N.  B.;  but  tne  propriety  of 
that  Instruction  does  not  seem  to  have  been 
considered  in  that  case,  and  the  court  did 
not  there  determine  whether  or  not  it  was 
a  correct  statement  of  the  law.  If  Morello 
fired  with  unlawful  purpose  to  maim,  wound, 
or  disable  the  deceased,  and  death  resulted 
from  the  shot,  he  was  guilty  of  murder.  ''In- 
tent to  kill  does  not  enter  Into  the  definlUm) 
of  murder.  It  is  enough  If  the  unlawful  kill- 
ing be  with  malice  aforethought,  either  ex- 
press or  Implied."  Adams  v.  People,  109 
111.  444,  50  Am.  Rep.  617. 

The  second  and  third  InstmctlonB  asked  by 
Morello  and  refused  by  the  court  are  to  the 
effect  that  if  the  defendant,  at  the  time  of 
the  shooting,  reasonably  apprehended  that 
the  deceased  had  fprmed  a  design  to  take 
his  life  or  do  him  great  bodily  harm,  then 
there  should  be  an  acquittal.  Both  of  these 
Instructions  were  wrong,  In  that  they  omit- 
ted the  element  of  real  or  apparent  danger 
at  the  time  the  shot  was  fired.  It  may  be 
that  at  that  time  the  deceased  had  formed 
a  design  to  take  the  life  of  plaintiff  In  error 
or  do  him  great  bodily  harm,  but  that  there 
was  no  real  or  apparent  danger  of  bis  carry- 
ing out  that  design. 

The  fourth  and  fifth  Instructions  asked  by 
the  plaintiff  in  error  were  properly  refused 
for  the  reason  that  justified  the  refusal  of 
the  first  Instruction  requested  by  him. 

In  considering  the  Instructions  asked,  the 
court  marked  the  twenty-first  Instruction  re- 
quested by  plaintiff  in  error  "Refused."  bla 
purxiose  then  bting  not  to  give  that  instruc- 
tion to  the  Jury;  but  thereafter,  and  before 
the  Jury  was  Instructed,  the  court  said  to 
counsel  for  Morello  that  if  counsel  would 
make  a  certain  modification  In  that  instruc- 
tion it  would  be  given  to  the  Jury.  Thereup- 
on counsel  took  the  instruction  and  made  the 
I  suggested  modification,   tendered  It  to  the 


Digitized  by 


Google 


in.j 


MORELLO  V.  PEOPLE. 


907 


court,  and  requested  that  It  be  given  In  Its 
modified  form,  whereupon  the  court  erased 
tlie  word  "Refused,"  which  he  had  thereto- 
fore written  on  the  Instruction,  marked  it 
"Given,"  and  read  It  to  the  Jury  with  the 
other  instructions  given.  It  Is  now  Insisted 
that  the  instruction  as  originally  drawn  stat- 
ed a  correct  proposition  of  law,  and  that,  as 
modified.  It  Is  erroneous,  and  the  court's  re- 
fusal to  give  It  as  first  requested  is  relied  up- 
on for  reversal.  Plaintiff  In  error  Is  not  In 
a  position  to  urge  this  objection.  It  Is  not 
as  though  the  court  had  Informed  counsel 
that  he  had  determined  to  modify  the  in- 
struction, and  had  requested  counsel  to 
malce  the  modification  for  him,  indicating 
what  it  should  be.  In  that  event,  no  doubt, 
the  modification  would  be  the  modification  of 
the  court  In  this  instance,  however,  the 
court  had  determined  to  refuse  the  instruc- 
tion, but  suggested  that  If  a  certain  modifica- 
tion was  made  he  would  give  it  Counsel 
made  the  modification,  and  asked  that  the 
Instruction  as  modified  be  given.  We  think, 
under  such  circumstances,  the  modification 
was  that  of  plaintlfl  in  error,  and  not  of  the 
court 

The  second  Instruction  given  at  the  request 
of  the  people  is  said  to  be  in  contravention 
of  the  law  as  stated  in  KIpley  v.  People,  215 
111.  358,  74  N.  E.  379,  In  that  it  Ignores  the 
defenses  interposed.  The  first  part  of  this 
instruction  is,  in  substance,  the  same  as  in- 
struction No.  61  set  out  on  page  367  of  216 
III.  and  page  382  of  74  N.  E.;  such  first  part 
being  as  follows,  to  wit:  "The  court  in- 
strncts  the  jury  that  if  Uie  people  of  the 
state  of  Illinois  have  proven  by  the  evidence, 
beyond  a  reasonable  doubt,  each  and  every 
one  of  the  following  facts,  you  should  find 
the  defendant  guilty:  First  that  somebody 
is  dead;  second,  that  the  person  is  Flllipo 
Anarino;  third,  that  the  said  FilUpo  Anarlno 
came  to  his  death  on  or  about  March  25, 
1905,  in  the  county  of  Cook  and  state  of 
Illinois;  fourth,  that  the  death  of  the  said 
FllMpo  Anarino  was  caused  by  criminal 
means  in  manner  and  form  as  charged  in  the 
indictment  and  as  defined  In  the  instructions 
of  this  court;  fifth,  that  the  person  who  so 
used  such  criminal  means  to  cause  the  death 
of  the  said  Flllipo  Anarino  Is  the  defendant 
Francesco  Morello."  In  the  Elpley  Case 
doubt  was  expressed  as  to  the  accuracy  of 
that  instruction,  and  in  the  case  at  bar  the 
prosecution  has  attempted  to  obviate  the 
objection  considered  by  the  court  in  the  Kip- 
ley  Case  by  adding  to  the  fourth  proposition 
a  clause  which  does  not  change  Its  meaning, 
and  by  adding  to  the  instruction  a  lengthy 
and  Involved  paragraph,  the  purpose  of 
which  evidently  was  to  call  the  attention  of 
the  Jury  to  the  question  of  self-defense,  and 
to  any  evidence  or  lack  of  evidence  which 
might  reduce  the  grade  of  the  crime  from 
murder  to  manslaughter.  The  language  used 
In  the  added  paragraph,  however,  Is  not  apt 
and  certain  and  Is  not  in  every  respect  ac- 


curate, and  does  not  entirely  obviate  the  ob- 
jection to  the  instruction  which  was  pointed 
out  by  the  court  in  the  KIpley  Case.  The  In- 
struction is  unnecessarily  long,  covering 
more  than  a  page  of  the  printed  abstract,  and 
this  Increased  the  possibility  of  the  jury  be- 
ing confused  thereby.  The  simple  proposi- 
tions covered  should  have  been  concisely 
stated  in  a  dozen  lines.  Instructions  of  the 
general  character  of  this  one  do  not  meet 
with  the  unqualified  approval  of  this  court, 
even  when  the  language  is  accurate.  They 
are  apt  to  be  found  persuasive  by  a  Jury. 
In  the  instruction  the  first  three  of  the  num- 
bered propositions,  as  above  set  out  are  ones 
about  which  there  ia  little  or  no  controversy, 
the  fourth  ia  seriously  controverted,  and  the 
fifth  Is  crucial.  The  manifest  purpose  of  so 
drawing  an  instruction  la  to  lead  the  Jury, 
by  a  progressive  process,  to  assent  to  a  proi>- 
osltion  from  which  conviction  follows.  It  is 
unlike  an  instruction  which  states  to  a  Jury, 
for  their  determination,  several  material 
propositions  which  are  really  controverted. 
If  this  instruction  stood  alone  It  would  neces- 
sitate a  reversal,  but  we  think  its  amUgulty 
and  uncertainty  are  ciired  by  the  twenty- 
sixth,  thirty-fourth,  thirty-fifth,  thirty-sixth, 
and  thirty-seventh  instructions  given  on  the 
part  of  plaintiff  in  error,  by  which  the  law 
pertaining  tp  self-defense  and  to  the  right  of 
the  defendant  to  a  verdict  of  acquittal  if 
'  there  remains  in  the  mind  of  the  Jury,  upon 
a  consideration  of  the  evidence,  any  reason- 
able doubt  of  the  truth  of  the  charge  against 
lilm,  is  fully  and  clearly  stated  to  the  Jury 
in  terse,  vigorous,  and  unmistakable  terms. 

Objection  is  also  made  to  the  twelfth  in- 
struction given  on  the  part  of  the  people, 
which  follows  the  language  of  section  149,  c. 
38,  Hurd's  Rev.  St  1905,  In  reference  to  self- 
defense,  and  the  language  of  section  148  of 
that  chapter  in  so  far  as  it  is  applicable  to 
that  def^ise.  This  instruction  seems  to  be 
unobjectionable.  The  only  thing  that  Is  urg- 
ed against  it  is  section  148,  supra,  being  the 
section  which  defines  justifiable  homicide, 
should  have  been  given  to  the  Jury  In  full. 
That  question  would  have  arisen,  had  plain- 
tiff in  error  asked  an  Instruction  of  that 
character,  and  had  that  instruction  been 
refused. 

The  thirteenth  instruction .  for  the  people, 
which  counsel  also  deem  erroneous,  advised 
the  Jury  ttiat  the  law  of  self-defense  could 
not  be  successfully  Invoked  by  the  defendant, 
if  he  acted  from  a  spirit  of  revenge,  or  from 
a  spirit  of  utter  disregard  of  human  life,  at 
a  time  when  he  had  no  reasonable  cause  to 
apprehend  injury  to  himself.  It  Is  said  that 
there  is  no  evidence  in  the  record  upon  which 
to  base  this  instruction.  That  statement  dis- 
regards the  testimony  of  several  witnesses 
for  the  prosecution  which  tends  to  prove  a 
state  of  facts  to  which  the  law  announced 
by  the  Instruction  would  be  applicable. 

The  nineteenth  instruction  given  on  the 
part  of  the  people  states  the  law  by  which 
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the  Jury  shotdd  be  gOTerned  in  determining 
the  credibility  of  witnesses,  and  tells  them 
that  they  may  consider  all  Uie  clrcnmstances 
under  \rbich  any  witness  has  testified.  The 
language  In  the  portion  of  the  instruction 
which  follows  refers  to  such  witness  as  "he," 
and  spealcs  of  the  demeanor  and  Interest  of 
that  witness  as  "his  demeanor"  and  "bis  In- 
terest," and  this  is  said  to  be  erroneous,  for 
the  reason  that  it  applies  only  to  male  wit- 
nesses, while  two  female  witnesses  testified 
for  the  prosecution,  and  no  female  witness 
testified  for  the  defendant  We  do  not  think 
that  a  Jury  possessing  the  statutory  quail  11- 
cations  could  be  so  obtuse  as  to  believe  from 
this  instruction  that  they  should  apply  any 
different  tests  In  determining  the  credibility 
of  male  witnesses  than  they  should  apply  in 
determining  the  credibility  of  female  wit- 
nesses. 

By  Instruction  No.  20,  given  at  the  request 
of  the  people,  circumstantial  evidence  was  de- 
fined, and  the  Jury  were  Instructed  that  evi- 
dence of  that  character  was  legal  evidence  In 
a  criminal  casa  Belying  upon  Cunningham 
V.  People,  210  111.  410,  71  N.  H.  389,  and  Sokel 
V.  Pe<^le,  212  DL  238,  72  N.  B.  882,  plaintiff 
In  error  nrges  that  this  Instruction  was  er- 
roneous, because  there  was  In  this  case  no 
circumstantial  evidence  tending  to  show  his 
guilt  If  the  Jury  believed  that  the  plain- 
tiff in  error  fled  to  avoid  prosecution,  that 
was  a  circumstance  Indicating  guilt  The 
claim  of  plaintiff  in  error  that  the  shot  which 
killed  the  deceased  was,  or  may  have  been, 
fired  by  Antonio  Fusatere,  makes  Important 
many  circumstances  Indicating  that  the  fatal 
shot  was  fired  by  Morello.  Such  circumstan- 
ces made  the  instruction  proper. 

One  of  the  grounds  of  the  motion  for  a  new 
trial  was  the  existence  of  newly  discovered 
evidence  alleged  to  be  Important  to  the  cause 
of  the  defendant  below.  That  evidence  was 
shown  by  the  affidavit  of  Antonio  Fusatere. 
The  statements  contained  therein  are  to  the 
effect  that  the  afiBant  has  been  residing  in 
Coal  City,  Grundy  county,  III.,  since  March 
24, 1905 ;  that  he  was  In  the  rear  of  the  bouse 
at  80  Center  avenue,  in  Elver  Forest,  on  the 
evening  of  March  21,  1905;  that  as  he  stood 
there  he  heard  shooting  north  of  him,  and 
that  presently  Morello  came  from  the  north 
throngb  a  passageway  and  ran  south,  pur- 
sued by  the  deceased,  who  was  about  10  feet 
behind  Morello;  that  the  deceased  had  a  re- 
volver In  his  hand  and  fired  one  shot  at 
Morello  after  they  came  within  the  range  of 
affiant's  vision;  that  affiant  admonished  the 
deceased  not  to  shoot  any  more,  when  the' 
deceased  opened  fire  upon  the  affiant,  where^ 
upon  the  latter  drew  a  revolver  from  his 
pocket  and  fired  two  shots  Into  the  ground; 
that  the  deceased  turned  and  went  to  the 
north  towards  the  alley,  and  as  he  did  so 
Joseph  Anarino  appeared  In  the  alley  with  a 
shotgun  and  fired  one  shot  According  to  the 
affidavit  Morello  fired  no  shot  after  affiant 
saw  Mfi",  but  continued  on  to  the  soufli,  and 


was  still  proceeding  In  that  direction  wben 
affiant  last  saw  him,  which  was  at  the  mo- 
ment wben  the  deceased  fired  upon  the  affi- 
ant It  appeared  from  this  affidavit  and 
from  the  affidavit  of  plaintiff  In  error  tbat 
It  was  impossible  for  plaintiff  In  error  t» 
produce  this  witness  upon  the  trial  of  the 
cause,  for  the  reason  that  although  Morello 
used  due  diligence,  he  was  unable  to  ascer- 
tain the  whereabouts  of  the  witness  until  aft- 
er the  verdict  bad  been  rendered.  It  Is  cer- 
tain from  the  affidavit  of  Antonio  Pnsatse 
that  the  stiot  which  killed  the  deceased  had 
been  fired  before  affiant  saw  the  deceased  or 
Morello  on  this  occasion.  His  testimony, 
therefore,  would  throw  no  light  whatever  up- 
on the  question  as  to  whether  or  not  Morello 
acted  In  self-defense.  The  fact  that  the  de- 
ceased, after  receiving  the  wound  which  prov- 
ed fatal,  may  have  attempted  to  kill  Morello, 
Is  not  inconsistent  with  the  theory  of  the 
prosecution  that  Morello  fired  the  shot  which 
Inflicted  that  wound,  wltb()ut  any  lawful  ex- 
cuse or  Justification.  The  statements  of  the 
affidavits  were  not  such  as  to  warrant  the 
court  In  granting  a  new  trial. 

We  have  discussed  and  disposed  of  every 
point  presented  by  the  brief  and  argument  of 
plaintiff  In  error.  Several  of  the  errors  re- 
lied upon  are  wholly  devoid  of  merit,  and 
might  well  have  been  disposed  of  without 
being  discussed  In  this  opinion.  In  view  of 
the  Importance  of  the  case,  however,  we  have 
stated  at  length  oat  views  in  regard  to  each 
of  the  questions  raised,  and  conclude  that 
there  Is  In  this  record  no  reversible  error. 

The  Judgment  of  the  criminal  court  of  Cook 
county  will  be  affirmed. 

Judgment  affirmed. 


(2»  ni.  US) 
WE5HRHETM  v.  SMITH. 

(Supreme  Court  of  IlUnaia.    Feb.  21,  1907. 
B9heariD«  Denied  April  18,  19070 

1.  MoETGAaEB— liiBH— Pmoritt  Ovkb  Juoa- 

MENT. 

Where  a  judgment  had  been  recovered 
a^inst  the  purchaser  of  certaift  real  estate  and 
execution  had  been  issued  tbereon  within  a  year 
after  its  rendition,  the  judgment  became  a  lien 
on  the  premises  for  seven  years  from  the  date 
of  its  rendition,  as  provided  by  Hurd's  Rev.  St 
1905,  c.  77,  §  1,  ais  soon  as  the  purchaaer  ac- 
quired title,  subject  however,  to  a  trust  deed 
given  for  Uie  unpaid  portion  of  the  price. 

2.  Same  —  Fobeclosubb  —  Pabties  —  Judg- 
ment Cbeditobs. 

A  judj^ent  Creditor  of  a  mortgagor  having 
a  valid  lien  on  the  mortgaged  premises  i»  a  nec- 
essary party  to  a  suit  to  foreclose. 

[Ed.  Note.— For  cases  in  point  see  Cent  Die. 
vol.  35,  Mortgages,  S  1288.J 

3.  Equitt—J'ubisdiction— Complete    Reuef 
—Quieting  Title— Judgment— Rkvivai.. 

Where  a  judgment  was  a  valid  lien  on  the 
premises  in  controversy  wben  suit  was  brousht 
to  quiet  the  title  in  the  purchaser  under  a  fore- 
closure sale,  the  judRment  creditor  was  not 
bound  to  institute  proceedinics  at  law  to  revive 
his  judgment,  which  became  dormant  prior  to 
a  decree  in  such  suit,  for  the  purpose  of  ear- 
ing his  rights,  since  equity  having  acquired  ju- 
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risdicdon   wonld  do   complete  Justice  between 
the  parties,  thougb  it  iUTOlved  the  enforcement 
of  a  legal  risht 
4.  MoBTOAOEfr-JroaiaNT  Cbeditobs— Kight 

TO   XiEDEEU. 

If  a  judgment  creditor  of  a  mortgagor  is 
«>ade  a  party  to  a  suit  to  foreclose  a  mortgage, 
such  creditor  may  be  compelled  to  redeem  from 
a  foreclosure  sale  after  the  expiration  of  12 
months  and  before  the  expiration  of  15  months 
from  the  date  of  the  sale,  as  provided  by  Hurd's 
Rev.  St.  1905.  c.  77,  {  20.  and,  on  his  failure 
so  to  do,  bis  equity  of  redemption  becomes  fore- 
«losed,  and  an  absolute  fee-simple  title  vests  in 
th«  purchaser. 
IS.  Saue. 

A  judgment  creditor  of  a  mmrtgagor  was 
not  made  a  party  to  a  suit  to  foreclose,  and, 
^ter  16  months  from  the  date  of  the  sale,  the 
purchaser  sued  such  judgment  creditor  to  quiet 
the  tide  In  which  the  creditor  set  up  his  right 
to  redeem.  The  judgment  continued  to  be  a 
lien  on  the  property  for.  six  months  after  the 
commencement  of  such  suit,  but  became  dor- 
mant during  the  pendency  thereof,  thou^  it 
was  revived  some  20  days  before  decree.  Held, 
that  the  judgment  creditor  was  not  bound  by 
such  foreclosure  proceedings,  and  was,  there- 
fore, entitled  to  redeem. 
Band  and  Cartwright,  JJ.,  dissenting. 

Appeal  from  Branch  Appellate  Court,  First 
District. 

Action  by  Gertrude  Wehrhelm  against  Phll- 
etUB  Smith.  From  a  Judgment  In  favor  of 
plaintiff  reversed  by  the  Appellate  Court, 
.complainant  api)eal8.    AflSrmed. 

September  11, 1901,  appellant  sold  the  prem- 
ises which  are  the  subject-matter  of  this  suit 
to  Otto  0.  Melnshausen  for  the  sum  of 
^44,760.  Melnshauaen  paid  |8,000  of  the  pw- 
-chase  mon^  in  cash  and  received  a  deed  for 
-the  premises,  and,  to  secare  the  balance  of 
the  parchase  money,  gave  aspellant  his  two 
;|>roml88ory  notes,  one  for  the  sum  of  $8,000 
■due  December  10,  1901,  and  one  for  $28,750 
cdue  September  11,  1906,  which  were  secured 
by  a  trust  deed  In  the  nature  of  a  mortgage, 
bearing  date  September  11,  1901.  The  $8,000 
note  was  paid,  but  default  was  made  In  the 
payment  of  the  Interest  on  the  $28,760  note, 
..and  on  July  1,  1902,  the  appellant  elected  to 

■  declare  the  entire  debt  due,  and  filed  a  bill  In 
the  circuit  court  of  Cook  county  to  foreclose 
said  trust  deed.    That  suit  ripened  Into  a  de- 

■«ree,  and  the  premises  were  sold  at  master's 

•sale  on  December  22,  1902,  to  satisfy  the 
flame.  The  appellant  became  the  purchaser 
at  the  sale,  she  having  bid  the  amount  of  the 

-decree,  $30,261,  and,  no  redemption  having 
taken  place,  the  premises,  on  March  23,  1904, 
were  conveyed  to  her  by  the  master.  On  No- 
vember 10,  1897,  the  Euclid  Avenue  Savings 

.A.  Banking  Company  of  Cleveland,  Ohio,  re- 
covered a  judgment  In  the  superior  court  of 

■Gotdc  county  against  Melnshausen  for  the  sum 

■  of  $1,482.24.  Original  and  alias  executions 
were  issued  on  the  said  judgment  within  one 

-year  from  its  rendition,  which  were  returned 
not  satisfied  by  the  sheriff  of  Cook  county, 
and  at  the  time  the  bill  was  filed  to  foreclose 
the  trust  deed,  said  judgment  had  been  as- 
signed to  the  appellee  and  remained  unsatis- 
fied. The  appellant,  however,  failed  and  neg- 
'lected  to  make  the  appellee  a  party  defend- 


ant to  said  foreclosure  suit,  as  a  Judgment 
creditor  of  said  Melnshausen  or  otherwise, 
and  on  May  4,  1904,  the  appellant  filed  this 
bill  against  Melnshausen,  the  appellee,  and 
other  lienholders  who  were  not  made  parties 
defendant  to '  the  foreclosure  suit,  appellee's 
rights  alone  being  here  Involved,-  to  settle  and 
determine  the  rights  of  shld  appellee  as  a 
judgment  creditor  In  said  premises.  The 
prayer  of  the  Mil,  among  otiier  things,  was 
that  a  decree  be  entered  requiring  appellee 
to  redeem  bjr  paying  the  amount  due  appel- 
lant within  a  time  fixed  by  the  court,  not  ez- 
eeedlng  the  time  allowed  by  law  for  redemp> 
tlon.  The  appellee  filed  an  answer,  claiming 
the  right  to  redeem  from  the  sale  under  said 
foreclosure  decree,  as  the  assignee  of  the 
judgment  of  the  Eaclld  Avenue  Savings  ft 
Banking  Company.  The  case  was  referred  to 
a  master,  who  rqiorted  on  December  28, 
1904,  that  the  appellee  had  no  Interest  in  said 
premises,  and  a  decree  was  entered  February 
17,  1906,  barring  the  rl|^t  of  the  appellee  to 
redeem  from  said  foraclosnre  Sale,  as  the 
assignee  of  said  judgment  or  otherwise.  The 
appellee  prosecuted  an  appeal  to  ]the  Appel- 
late Court  for  the  First  District,  where  tlie 
decree  of  the  circuit  court  was  reversed,  and 
tile  case  wte  mnanded  to  t&e  circuit  court, 
with  directions  to  enter  a  decree  permitting 
the  appellee  to  redeem  from  said  foreclosure 
sale  upon  tke  iMyment  by  him  to  tbe  appel- 
lant of  her  ddit,  taxes,  vspeaam,  eta,  and  the 
appellant,  who  was  the  appellee  In  the  Ap- 
pellate Court,  has  prosecuted  an  appeal  to 
this  court. 

James  O.  Skinner  (S.  S.  Gregory,  0.  H. 
Foppenhusen,  and  J.  L.  McNab,  of  counsel), 
for  appellant  C.  A.  Williams  (H.  J.  Hamlin, 
of  counsel),  for  appellee. 

VmSIS,  J.  (after  stating  the  facts).  The 
judgment  of  the  Euclid  Avenue  Savings  & 
Banking  Company  against  Otto  C.  Melns- 
hausen, which  was  subsequently  assigned  to 
tbe  appellee,  was,  as  above  stated,  rendered 
November  10,  1897,  and,  execution  having 
been  issued  thereon  within  a  year,  under  sec- 
tion 1  of  chapter  77  (Hurd's  Rev.  St  1905,  p. 
1253)  became  a  lien  on  the  real  estate  of 
Melnshausen  for  a  period  of  seven  years  from 
the  date  of  its  rendition.  Melnshausen  pur- 
chased the  premises  Involved  In  this  suit  on 
September  11,  1901,  and  said  judgment  be- 
came a  lien  thereon  subject  to  the  trust  deed 
to  appellant,  which  was  given  to  secure  a 
part  of  the  purchase  price.  In  other  words, 
it  became  a  lien  on  the  difference  between 
tbe  value  of  the  property  and  the  amount  nec- 
essary to  discharge  the  balance  due  appel- 
lant upon  her  trust  deed.  This  was  the 
condition  of  affairs  on  July  1,  1902,  when  ap- 
pellant filed  her  bill  for  the  foreclosure  of 
the  trust  deed,  and  therefore  appellee  was  not 
only  a  proper  party  to  that  foreclosure  pro- 
ceeding, but  was  a  necessary  party.  If  appel- 
lant sought  thereby  to  affect  In  any  way  his 
rights  and  Interest  in  the  premises.    Boynton 
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T.  Pierce,  161  III.  197,  87  N.  B.  1024;  Beadle 
T.  Cole,  173  111.  136,  50  N.  B.  809 ;  People  v. 
Bowman,  181  111.  421,  55  N.  E.  148,  72  Am.  St 
Rep.  265.  If  appellee  had  been  made  a  par- 
ty defendant  In  that  case  he  would  have  had 
an  opportunity  to  be  heard  concerning  Ms 
rights,  and  those  rights  could  have  been  de- 
termined and  fixed  by  the  decree.  In  that  case 
be  might  have  been  compelled,  under  section  20 
ot  chapter  77,  to  redeem  from  the  foreclosure 
sale  after  the  expiration  of  12  months  and 
before  the  expiration  of  15  months  from  the 
date  thereof,  and  upon  failure  to  do  so  bis 
equity  of  redemption  would  have  been  for- 
ever  foreclosed,  and  the  absolute  fee-simple 
title  Tested  in  the  purchaser.  The  appellant, 
however,  did  not  see  fit  to  make  him  a  party 
defendant,  and  therefore  the  decree  of  fore- 
closure and  sale  had  no  force  or  effect  what- 
ever upon  bis  rights,  which  remained  tlie 
same  as  if  that  proceeding  bad  never  been 
had.  Rodman  t.  Quick,  211  III.  546,  71  N. 
B.  1087.  At  the  expiration  of  the  15  months 
from  the  date  of  sale,  there  having  been  no 
redemption,  appellant  received  from  the  ma»- 
ter  a  deed  to  the  premises  on  March  28,  1904. 
That  deed,  however,  was  subject  to  any  out- 
standing rights  of  appellee  as  a  Judgment 
creditor.  On  May  4,  1904,  as  stated  above, 
appellant  filed  ber  bill  agahist  appellee  to 
settle  and  determine  his  rights  to  the  prem- 
ises, which  Is  said  by  her  counsel  to  be  in  the 
nature  of  a  supplemental  bill  to  the  original 
foreelosure  proceeding.  At  the  time  It  wa6 
filed  appellee's  Judgment  was  stlU  in  full 
force  and  effect,  and  an  execution  could  have 
been  issued  upon  it  on  that  day  and  levied 
upon  any  property  of  the  Judgment  debtor 
which  was  subject  to  levy.  Between  the  filing 
of  the  bill  and  rendering  the  decree,  which 
was  on  February  17,  1005,  some  nine  months 
Intervened.  Appellee's  Judgment  having  been 
rendered  on  November  10, 1897,  and  execution 
duly  issued  within  a  year,  remained  a  valid 
lien  until  November  10,  1904,  or  about  six 
months  after  appellant  filed  ber  bill  to  de- 
termine appellee's  rights  as  a  Judgment  cred- 
itor. If  a  decree  bad  been  rendered  upon 
ber  bill  within  that  six  months  there  could 
have  been  no  doubt  but  that,  the  Judgment 
l>elng  in  full  force  and  effect,  the  relief  sought 
under  appellee's  answer  would  have  been 
granted. 

But  it  is  claimed  by  appellant  that  on  the 
day  the  decree  was  actually  rendered  the 
Judgment  of  apt>ellee  had  become  dormant  by 
lapse  of  time;  that  no  execution  could  then 
be  Issued  upon  the  same,  and  therefore  there 
could  be  no  redemption  from  the  foreclosure 
sale  under  the  provisions  of  the  statute,  and 
therefore  be  had  no  Interest  in  the  premises 
and  no  right  to  redeem  therefrom.  We  do 
not  think  this  contention  can  be  maintained. 
On  the  day  the  bill  was  filed,  and  for  six 
months  thereafter,  the  Judgment  of  appellee 
was  in  full  force  and  effect.  A  suit  bad  been 
commenced  in  equity  by  complainant  to  de- 
termine the  rights  of  appellee  as  a  Judgment 


creditor.  A  summons  had  been  served  upon 
him  and  be  had  appeared  and  set  up  bis 
right  to  redeem.  A  court  of  equity,  there- 
fore, had  Jurisdiction  of  the  person  of  appel- 
lee and  of  the  subject-matter  of  the  suit.  It 
is  a  well-known  rule  that,  when  a  court  of 
equity  acquires  Jurisdiction  for  one  purpose, 
it  acquires  Jurisdiction  for  all  purposes,  and 
win  do  full  and  complete  Justice  t>etween  all 
the  parties  and  determine  all  their  rights.  It 
makes  no  difference  that  some  of  those  rights 
may  be  in  the  nature  of  legal  rights  which 
otherwise  could  not  be  enforced  outside  of  a 
court  of  law.  Morrison  v.  Morrison,  140  111- 
660,  30  N.  E.  768 ;  Pool  v.  Dodier,  92  IIL  501 ; 
Keith  V.  Henkleman,  173  111.  137,  50  N.  E. 
692 ;  Longshore  v.  Longshore,  200  III.  470,  65 
N.  E.  1081.  The  rights  of  the  parties  hi 
this  case  were  fixed  and  determined  upon  the 
date  the  bill  was  filed.  The  decree  related 
back  to  the  filing  of  the  bill,  and  the  rights 
of  the  parties  should  have  been  fixed  as  of 
that  date.  The  mere  fact  that  six  months 
after  that  date,  and  before  the  rendition  of 
the  decree,  the  Judgment  of  appellee  bad  be- 
come dormant  makes  no  dlffer^ice.  Tliat 
Judgment  could  have  been  revived  In  a  court 
of  law  by  scire  facias,  but  appellee  was  not 
required,  under  the  circumstances,  to  go  from 
a  court  of  equity  to  a  court  of  law  for  the 
purpose  of  reviving  the  Judgment  A  court 
of  equity  had  full  power  and  authority  to 
determine  the  equities  of  the  parties  and 
make  a  decree  protecting  appellee's  rights. 
If  the  decree  for  any  reason  was  not  ren- 
dered until  after  November  10,  1904,  it  was 
the  duty  of  the  court  to  provide  in  its  decree 
for  an  extension  or  revival  of  the  Judgment 
and  not  to  compel  appellee  to  resort  to  his 
action  at  law  for  that  purpose.  The  record 
shows,  however,  that  on  January  27,  1905, 
the  judgment  was  revived  by  appellee  in  the 
superior  court  of  Cook  county,  and  on  Janu- 
ary 28tb  this  fact  was  called  to  the  attention 
of  the  circuit  court.  This  was  20  days  before 
the  rendition  of  the  decree.  But  notwith- 
standing all  these  facts,  the  court  entered  Its 
decree  barring  appellee  from  all  right  of  re- 
demption. 

Upon  a  consideration  of  all  the  facts,  we 
are  convinced  that  the  decree  of  the  circuit 
court  was  erroneous,  and  that  the  Appellate 
Court  committed  no  error  in  reversing  said 
decree  and  remanding  the  cause  to  the  circuit 
court  for  further  proceedings.  The  judgment 
of  the  Appellate  Court  will  therefore  be  af- 
firmed. 

We  do  not,  however,  agree  with  all  tbe 
views  expressed  by  the  Appellate  Court,  and 
upon  reinstatement  of  tbe  cause  In  tbe  cir- 
cuit court  that  court  is  directed  to  enter  a  de- 
cree against  the  property  In  question  in  favor 
of  appellee  for  tbe  amount  of  bis  judgment, 
interest  and  costs,  fixing  a  day  within  which 
the  same  may  be  paid  by  appellant  and  tbe 
property  thereby  relieved  from  the  lien,  ami 
providing  that  in  default  of  such  payment 
said  premises  be  sold  to  satis^  said  Jndg- 
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ment,  interest,  and  costs,  and  costs  of  sale, 
subject  to  the  right  of  redanption. 
Judgment  affirmed. 

HAJSTD  and  CAKTWBIGHT,  JJ.  (dissent- 
ing). The  Judgment  of  the  Euclid  Avenue 
Savings  &  Banking  Company  against  Otto 
C.  Meinslmnsen,  of  which  the  appellee  is  as- 
signee, was  rendered  November  10,  1897,  and 
an  execution  having  issued  thereon  within 
one  year  from  its  rendition  (Kurd's  Rev.  St 
1905,  c.  77,  §  1),  It  became  a  lien  on  said  mort> 
gaged  premises  so  soon  as  Melnshansen  ac> 
quired  title  thereto,  subject  to  said  trust 
deed,  and  was  a  lien  on  said  premises  at  the 
time  the  bill  was  filed,  on  July  1,  1902,  to 
foreclose  said  trust  deed,  and  the  owner  of 
said  Judgment  should  have  been  made  a  party 
to  said  foreclosure  proceedings  if  his  rights 
as  a  lienholder  were  to  be  affected  by  said 
proceedings,  and,  as  such  owner  was  not 
made  a  party  to  the  said  proceedings,  the  de- 
cree  of  foreclosnre  entered  therein  bad  no 
effect  upon  his  rights,  as  a  Judgment  Hen- 
holder,  upon  said  premises.  Rodman  v. 
Quick,  211  111.  546,  71  N.  B.  822.  The  Judg- 
ment remained  a  Hen  upon  said  premises 
until  May  10,  1901,  and  up  to  that  time  the 
appellee  might  have  had  an  execution  issued 
upon  said  Judgment  and  levied  the  same  upon 
said  premises  and  sold  the  equity  of  Meins- 
hausen  therein,  the  same  as  though  no  fore- 
closure of  the  trust  deed  had  taken  place, 
and  in  case  of  no  redemption  the  purchaser 
at  said  sale  would  have  acquired  the  title 
of  Melnsbausen  subject  to  the  liens  thereon 
which  were  prior  to  said  Judgment,  or  he 
might  have  redeemed  as  a  Judgment  creditor 
within  the  time  fixed  by  the  statute  from 
the  foreclosure  sale,  under  the  provisions  of 
section  20  of  chapter  77  of  Eurd's  Rev.  St. 
1905,  and  had  the  premises  resold,  and  In  case 
there  had  been  no  red«nptIon  from  said  re- 
sale the  purchaser  would  have  acquired  the 
title  of  Melnsbausen  subject  to  prior  Hens. 
Appellee,  however,  pursued  neither  course, 
but  remained  passive  until  the  present  bill 
was  filed,  when  he  sought  to  have  his  rights 
in  the  premises  as  a  Judgment  creditor  es- 
tablished by  decree  of  court  In  this  case  and 
the  time  of  redemption  extended  beyond  the 
period  fixed  by  the  statute  in  which  a  Judg- 
ment creditor  may  redeem  from  a  Judicial 
sale,  and  be  be  permitted  to  redeem  from 
said  foreclosnre  sale  long  after  his  right  un- 
der the  statute  as  a  Judgment  creditor  to  re- 
deem had  expired.  If  the  appellee  had  been 
made  a  party  defendant  to  the  foreclosure 
suit,  he  would,  by  the  decree  in  that  case, 
have  been  barred  of  his  right  to  sell  the  prem- 
ises under  his  Judgment,  and  In  the  foreclo- 
sure suit,  while  the  surplus  of  a  sale  after 
the  trust  deed  was  satisfied  might  have  been 
applied  in  satisfaction  of  appellee's  Judgment, 
it  would  have  been  error  for  the  circuit  court 
to  have  deprived  the  appellee  of  his  right  to 
redeem  within  15  months  as  a  Judgment  cred- 
itor.   Boynton  v.  Pierce,  151  Hi.  197,  37  N. 


E.  1024;  Beadle  y.  Cole,  173  IlL  136,  60  N. 
E.  809;  People  v.  Bowman,  181  111.  421,  55 
N.  B.  148,  72  Am.  St.  Rep.  265.  In  the  Boyn- 
ton Case,  on  page  203  of  151  111.,  page  1025 
of  37  N.  B.,  it  was  said:  "Where  a  party 
files  a  bill  to  foreclose  a  mortgage,  and 
there  are  Judgment  creditors  who  have  Hens 
against  the  mortgaged  premises  subsequent 
to  the  mortgage,  the  Judgment  creditors  are 
necessary  parties  to  the  bill  to  foreclose,  but 
it  has  never  been  understood  because  they 
may  be  made  parties  defendant  to  a  bill  to 
foreclose  the  mortgage  they  lose  their  right 
to  redeem  as  Judgment  creditors."  And  in 
the  Bowman  Case,  on  page  424  of  181  111., 
page  148  of  55  N.  B.  (72  Am.  St.  Rep.  285) : 
"In  this  case  It  appears  that  B.  Goedde  had 
recovered  a  Judgment  against  the  mortgagors 
before  the  foreclosure  of  the  mortgage ;  hence 
he,  as  a  Judgment  creditor,  was  a  proper  and 
necessary  party  to  that  proceeding.  But  the 
decree  rendered  In  this  case  did  not  deprive 
him  of  any  right  conferred  by  the  statute 
upon  a  Judgment  creditor  to  redeem  from  the 
sale.  The  right  conferred  by  statute  on  him 
as  a  Judgment  creditor  was  not  cut  oCC  or 
abridged  by  reason  of  his  having  beoi  made 
a  party  to  the  bill  to  foreclose,  nor  by  virtue 
of  anything  found  In  the  decree."  This  bill, 
while  filed  as  an  original  bill,  is  supplemoital 
In  form,  and  was  filed  with  a  view  to  obtain 
relief  against  the  appellee  which  the  appel- 
lant failed  to  obtain  In  the  foreclosure  suit  by 
reason  of  her  neglect  to  make  the  appellee 
a  party  to  that  suit,  but  which  might  have 
properly  been  granted  to  ber  in  that  suit  had 
he  been  a  party.  We  think,  therefore.  In  this 
suit,  as  must  have  been  the  case  In  the  fore- 
closure suit,  had  the  appellee  been  a  party 
to  that  proceeding,  the  circuit  court  properly 
refused  to  enlarge  the  right  of  redemption 
of  the  appellee  as  a  Judgment  creditor  con- 
ferred upon  him  by  the  statute. 

In  determining  the  question  whether  the 
.ppellee  had  the  right  to  redeem  from  said 
foreclosure  sale  at  the  time  the  decree  was 
entered  lu  this  suit,  the  distinction  between 
the  right  of  redemption  which  rests  In  a 
party  who  Is  an  owner  of,  or  has  an  Inter- 
est In,  the  equity  of  redemption,  and  one 
who  seeks  to  redeem  as  a  decree  or  Judg- 
ment creditor,  should  not  be  lost  sight  of.  Itt 
the  former  case  the  party  redeems  as  owner 
— ^tbat  ia,  be  discharges  the  Hen  upon  hla 
land — and,  being  invested  with  the  title  to 
the  land,  subject  only  to  the  Hen,  when  the 
Hen  or  Inciunbrance  Is  discharged  he  Is  In- 
vested with  the  absolute  fee  title  to  the  land ; 
while  in  the  case  of  a  decree  or  Judgment 
creditor  he  simply  Is  the  holder  of  a  Hen  upon 
the  premises,  and,  when  be  discharges  the 
lien  or  Incumbrance  upon  the  land  which  is 
prior  in  point  of  time  to  bis  Hen,  he  has 
not  obtained  the  title  to  the  premises,  but 
he  must  thereafter  acquire  the  title,  In  order 
to  make  his  redemption  efCectlve,  by  a  Judi- 
cial sale  and  master's  or  sberifT's  deed,  and, 
unless  a  party  seekhig  to  redeem  from  a  Judl* 
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clal  fSale  Is  In  a  position  so  tltat  he  can,  not 
only  discharge  the  premises  from  the  Hen, 
but  also  acquire  the  title  by  a  sale  under 
valid  process,  no  valid  redemption  can  take 
place  as  against  a  party  holding  the  prior 
Hen  from  which  redemption  Is  sought,  who 
refuses  to  accept  the  redemption  money. 
Meyer  v.  Mlntonye,  106  111.  414.  As  we  have 
seen,  the  appellee  is  a  Judgment  creditor, 
and,  before  he  could  redeem  from  tlie  fore- 
closure sale,  he  must  comply  with  the  provi- 
sions of  section  20  of  chapter  77  of  Hurd's  Rev. 
St  1906,  which  section  provides  that;  If  re- 
demption Is  not  made  by  the  owner  of  the 
equity  of  redemption  within  12  months  after 
the  date  of  sale,  a  Judgment  creditor  may, 
within  the  next  three  months,  sue  out  an 
execution  upon  his  Judgment  and  place  the 
same  in  the  hands  of  the  sheriff,  who  shall 
indorse  ux>on  the  back  of  the  execution  a 
levy  of  the  premises  desired  to  be  redeemed, 
and  the  person  desiring  to  make  the  redemp- 
tion shall  pay  to  the  sheriff  the  amount  for 
which  the  premises  to  be  redeemed  were  sold, 
with  interest,  for  the  use  of  the  purchaser 
at  the  sale  sought  to  be  redeemed  from,  and 
the  sheriff  shall  file  in  the  oflSce  of  the  re* 
eorder  of  deeds  In  the  county  where  tbe  prem- 
ises are  located  a  certificate  of  redemption, 
and  shall  then  proceed  to  advertise  and  cBex 
for  sale  the  redeemed  premises  under  said 
execution,  the  same  as  in  other  cases  of  sale 
on  execution.  The  Judgment  of  appellee  be- 
came dormant  November  10,  1904,  and,  at 
the  date  of  the  decree  entered  in  this  case, 
he  was  not  in  a  position  to  have  execution 
issued  upon  his  Jud^uent,  and,  for  want  of 
ability  to  take  out  an  execution  upon  his 
Judgment,  he  could  not  effect  a  redemption, 
under' the  provisions  of  said  section  20,  at 
the  time  the  decree  was  entered  in  this 
case. 

It  is  said,  however,  under  the  authority  of 
Whitehead  v.  Hall,  148  111.  258,  35  N.  E. 
871,  Beadle  v.  Cole,  173  IIL  186,  60  N.  B. 
809,  and  Morava  v.  Bonner,  206  IIL  821, 
68  N.  £X  707,  it  was  not  necewary  that  ex- 
lecutlon  issue  before  a  redemption  could  be 
effected.  Those  cases  were  redemptions  from 
sales  under  decrees  foreclosing  senior  mort- 
gages by  Junior  mortgagees  whose  mortgages 
bad  ripened  into  decrees,  and  where  the 
decrees  did  not  provide  for  executions,  and 
where  it  was  held  the  decree  was  all  the 
process  that  was  required  to  authorize  a  re- 
demption and  resale,  and  were  not  redemp- 
tions by  Judgment  creditors.    In  the  Morava 


Case,  on  page  324  at  206  HI.,  page  706  of 
68  N.  E.,  the  court  said:  "It  is  first  oxitend- 
ed  that  the  redemption  by  appellees  Is  in- 
valid because  they  did  not  sue  out  an  execu- 
tlcm  upon  their  decree  and  deliver  the  same  to 
the  sheriff  or  other  proper  officer,  and  have 
him  indorse  on  the  back  thereof  a  levy  on  the 
premises  desired  to  be  redeemed,  in  accord- 
ance with  the  terms  of  section  20  of  chap- 
ter 77  of  our  Statutes.  2  Starr  &  C.  Ann. 
St  1896  (2d  Ed.)  p.  2358.  The  decree  under 
which  the  redemption  was  made  did  not  pro- 
vide for  the  issuing  of  an  execution  eccept 
in  case  of  a  deficiency  after  sale,  and,  vadee 
the  authority  of  Whitehead  v.  Hall,  148  IIL 
253,  85  N.  B.  871,  and  Beadle  v.  Cole,  173  DL 
136,  50  N.  B.  809,  no  execution  or  levy  was 
necessary  or  proper,  as  the  decree  was  all 
the  process  that  was  required  to  authorize 
a  redemption."  As  the  appellee  was  a  Judg- 
ment credit(»  and  could  not  resell  after  re- 
demption so  as  to  acquire  title  except  upon 
a  valid  execution,  and  as  no  valid  execution 
could  issue  on  his  Judgment  by  reason  of 
lapse  of  time,  be  could  not  redeem,  and  the 
cases  above  referred  to  are  not  In  point 

It  Is  also  urged  that  the  appellee  was  en- 
titled to  redeem,  at  the  time  this  bUl  was 
filed,  as  a  Judgment  creditor,  and  that  his 
right  to  redeem  was  not  lost  by  the  delay 
incident  to  a  hearing  of  the  case.  The  15 
months  In  which,  under  the  statute,  appellee 
was  entitled  to  redeem,  on  the  day  this  bill 
was  filed  had  expired.  He  could  only  redeem 
as  a  Judgment  creditor  by  having  an  execu- 
tion Issued  upon  his  Judgment  and  by  having 
It  levied  upon  the  premises  sought  to  be 
redeemed,  and  by  depositing  with  the  sheriff 
of  the  county  the  redemption  money  within 
the  time  fixed  by  the  statute.  He  failed  to 
comply  with  the  plain  provisions  of  the 
statute  governing  the  redemption  by  Judg- 
ment creditors  from  Judgment  sales  until  the 
time  in  which  be  could  comply  with  them 
had  gone  by,  and  at  the  time  the  case  was 
finally  disposed  of  by  decree  it  is  apparent 
.that  a  redemption  from  said  foreclosure 
sale  could  not  be  effected  by  the  appellee  as 
a  Judgment  creditor,  and  It  is  also  apparent 
that  at  the  time  the  decree  was  entered  ap- 
pellee's Judgment  had  become  dormant  and 
he  could  not  sell  the  premises  thereunder. 
In  view  of  this  state  of  the  record,  we  thiuk 
the  circuit  court  did  not  err  in  holding  that 
no  right  then  existed  in  the  appellee,  as  a 
Judgment  creditor  of  Meinshausen,  as  against 
said  premises. 
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BAMBACB  T.  INTERURBAN  ST.  RT.  OO. 

(Conrt  of  Appeals  of  New  York.    April  16, 
1907.) 

Street  Ratiboads— Irtdbiis  to  PEBSORa  on 

TOACK— COMTBIBTITOBT    NeOUQXNCX. 

Where  a  boy  11  years  and  4  months  old 
undertook  to  cross  the  track  within  less  than 
fire  or  six  feet  ahead  of  the  hordes  drawing  a 
horse  car,  the  horses  proceeding:  at  a  speed  of 
three  miles  an  hoar,  he  was  guilty  of  contribu- 
tory negliKence  as  a  matter  of  law. 

FEd.  Note.— For  cases  in  point,  see  Cent.  Di^. 
vol.  44,  Street  Railroads,  i  217.1 

Chase,  J„  dissenting. 

Appeal  from  Snpreme  Court,  Appellate  Dl* 
▼iaion.  First  Department 

Action  by  Jos^h  Bambace,  as  adlmlnlstra- 
tor  of  the  estate  of  Felice  Bambace,  deceas- 
ed, against  the  Intemrban  Street  Railway 
Company.  Appeal  by  defendant  from  a  Judg- 
ment of  the  Appellate  DItIsIdu  (97  N.  Y. 
Supp.  1127,  112  App.  DlT.  898)  modifying, 
«md.  as  modified,  affirming,  a  judgment  in 
favor  of  plaintlf&    Reversed. 

Charles  F.  Brown,  for  appellant  James 
O.  Cnq>8^,  tot  respondent 

HAIOHT,  J.  This  action  was  brought  to 
recover  the  damages  sustained  by  reason  of 
tlie  death  of  plaintlfTs  Intestate,  which  xrai 
caused,  as  is  alleged,  by  the  negligence  of 
the  defendant.  The  decedent  was  II  years 
and  4  months  old.  On  the  2Sd  day  of  Sep- 
tember, 1902,  he  was  fatally  Injured  by  being 
run  over  by  a  horse  car  of  the  "defendant 
near  the  crossing  of  Bleecker  street  on  Car- 
mine street  in  the  city  of  New  York.  The 
testimony  of  the  plaintiff's  witnesses  tended 
to  show  tliat  the  decedent  attempted  to  cross 
the  street  from  3  to  IS  feet  in  front  of  the 
horses,  which  were  proceeding  at  about  3 
miles  per  hour,  and  that  as  he  attempted  to 
cross,  the  driver  whipped  the  horses,  causing 
tbem  to  start  up  faster,  and  hi  doing  so  hit 
the  decedent  causing  him  to  fall  and  be  run 
over  by  the  front  wlieel  of  the  car.  There 
was  a  sharp  conflict  between  the  defendant's 
and  plaintiffs  witnesses;  but  for  the  pur- 
poses of  the  case  we  shall  assume  that  the 
facts  are  as  testifled  to  by  the  plalntlflTs  wit- 
nesses. One  of  the  plaintUTs  witnesses  tes- 
tified that  the  decedent  went  upon  the  track 
3  or  4  feet  ahead  of  the  horses.  Thereupon, 
In  submitting  the  case  to  the  Jury,  defend- 
ant's counsel  requested  the  conrt  to  charge 
that  "if  you  believe  that  the  deceased  ran  or 
stuped  on  the  track  when  the  horses  attach- 
ed to  the  deCoidant's  car  were  not  more 
than  5  or  6  feet  frmn  hbn,  as  testifled  to  by 
several  of  plaintUTs  witnesses,  then  your 
verdict  must  be  for  tbe  defendant"  This  re- 
quest was  rinsed  hy  the  court  except  as  he 
bad  charged,  and  to  such  refusal  an  excep- 
tion was  taken. 

The  court  bad  prerioudy  charged  that  "If 
the  Jury  find  that  the  deceased  ran  or  step- 
ped upon  the  track  of  the  approaching  car 
when  the  horses  attached  thereto  were  no 
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moro  than  6  or  6  feet,  distant  from  him,  and 
that  a  person  exercising  reasonable  care  for 
bis  own  safety  would  not  have  done  so  In 
the  same  situation  and  under  the  same  sur- 
rounding clrcamstances,  then  the  deceased 
was  guilty  In  law  of  contributory  negligaice. 
and  the  verdict  should  be  for  the  defendant" 
It  win  be  observed  that  the  charge  as  made 
called  for  a  determination  on  the  part  of 
the  Jury  as  to  whether  a  person  exercising 
reasonable  care  for  his  own  safety  would 
have  done  as  this  decedent  did  under  the 
same  circumstances,  thus  calling  for  a  deter- 
mination of  fact  as  to  what  another  person 
exercising  reasonable  care  would  have  done 
under  like  circumstances.  We  consequently 
are  of  the  opinion  that  the  court  had  not 
charged,  in  substance,  the  request  refused, 
and  -that  the  question  arises  as  to  whethM 
the  defendant  was  entitled  to  have  the  Jury 
instructed  as  requested.  As  we  have  seen, 
^e  plaintiff  bad  submitted  evidence  trad- 
ing to  show  that  the  decedent  undertook  to 
cross  the  tracks  within  less  than  5  or  6 
feet  ahead  of  the  horses,  and  consequently 
the  Jury  might  have  so  found,  if  the  de- 
fendant's car  was  proceeding  at  the  ^eed 
of  8  miles  per  hour;  only  about  1%  seconds 
could  have  elapsed  before  the  horses  would 
have  reached  the  decedent  The  time,  there- 
fore, within  which  the  driver  of  the  horses 
could  have  whipped  them  up  and  accelerat- 
ed their  speed,  was  so  short  that  the  blow 
could  scarcely  have  been  delivered  before  the 
decedent  was  knocked  down  by  .the  ap- 
proaching horses.  We  therefore  are  of  the 
opinion  that  the  defendant  was  entitled  to 
the.  Instruction  asked  for.  and  that  If  the 
Jury  bad  so  found.  It  would  follow  as  a 
matter  of  law  that  the  decedent  was  guilty 
of  contributory  negligence. 

For  this  reason  the  Judgment  should  be 
reversed,  and  a  new  trial  ordered,  with 
costs  to  abide  the  event 

CULLBN,  a  J.,  and  O'BRIEN.  EDWARD 
T.  BARTLETT,  VANN,  and  HISCOCK, 
JJ.,  concur.    CHASE,  J.,  dissents. 

Judgment  reversed,  etc. 


(188  N.  Y.  238) 

RiUCKLBY   V.   DOIO  et  al. 

(Conrt  of  Appeals  of  New  York.    April  8, 

1907.) 

1.  Pabtxeksuip  —  Firm  Reai.  Estate  — Con- 
version INTO  Person  ALTT. 

A  conversion  of  partnerehip  realty  into  per- 
sonalty will  be  re^rded  as  having  been  made, 
not  only  for  partnership  purposes,  but  for  all 
purposes,  and  even  as  between  the  personal  rep- 
resentative of  a  deceased  partner  and  bis  heirs, 
where  such  was  the  intent  of  the  partners,  evi- 
denced by  express  agreement  or  fairly  to  be  im- 
plied from  facts  and  circumstances. 

FEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  38,  Partnership,  i  108.] 

2.  Same— EvrDENCE— StiFnciENCY. 

Evidence  examined,  and  held  to  authorize 
a  finding  that  it  was  the  intent  of  partners  that 
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their  partnership  realty  ihould  be  treated  bb 
personalty,  not  only  for  partnership  purposes, 
but  for  all  purposes,  and  even  as  between  the 
personal  representatives  of  a  deceased  partner 
and  his  heirs. 
3.  Fbauds,   Statute   of  —  Real  Propebtt— 

COHVEBSION  OP  PaBTNEBSHIP  REALTT. 

An  express  agreement  by  partners,  or  one 
implied  from  their  acts,  that  their  partnership 
realty  shall  be  regarded  as  personalty  for  all 
purposes,  partnership  or  otherwise,  does  not  con- 
flict with  Real  Property  Law,  Laws  1896,  p. 
5S^,  c.  547,  {  207,  providing  that  an  estate  or 
interest  in  real  property  or  any  trust  or  power 
over  or  concerning  real  property,  or  in  any 
manner  relating  thereto,  cannot  be  created, 
granted,  assigned,  surrendered,  or  declared  un- 
less by  act  or  operation  of  law,  or  by  a  deed  or 
conveyance  in  writing  subscribed  by  the  persons 
creating,,  etc.,  the  same. 
Haight  and  Werner,  JJ.,  dissenting, 
[Ed.  Kote.— For  cases  In  point,  see  Cent.  Dig. 
vol.  23,  Frauds,  Statute  of,  S  139.] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department. 

Action  by  Richard  W.  Buckley  against  Cal- 
vin G.  Dolg  and  Mary  McCafFerty,  as  admin- 
istrators, etc.,  of  Robert  McCafTerty,  deceas- 
ed, and  others.  From  a  Judgment  of  the  Ap- 
pellate Division,  First  Department,  confirm- 
ing a  Judgment  of  the  Supreme  Court  entered 
upon  the  report  of  a  referee  (100  N.  I.  Supp. 
869,  115  App.  Dlv.  413),  which  Judgment, 
among  other  things,  determined  the  respec- 
tive claims  of  the  personal  representatives 
and  heirs  at  law  of  Robert  McCafferty,  de- 
ceased, to  the  latter's  Interest  in  certain  co- 
partnership real  estate,  John  C  McCafTerty, 
individually  and  as  executor,  etc.,  of  William 
McCafferty,  deceased,  and  others  an)eal.  Af- 
firmed. 

Albert  L.  Boardman,  for  appellants.  John 
L.  Hill,  for  respondent  R.  W.  Buckley.  Ama- 
sa  Richard  Angell,  for  respondents  Calvin  G. 
Dolg  and  others. 

HISCOCE,  J.  This  action  was  brought  to 
effect  a  settlement  of  the  aflTairs  of  a  copart- 
nership composed  of  plaintiff  and  one  Robert 
McCafferty,  deceased,  and  especially  to  pfocure 
a  sale  and  distribution  of  the  proceeds  of  a 
number  of  parcels  of  real  estate  which  be- 
longed to  said  copartnership  at  the  time  of 
the  death  of  McCafferty. 

The  only  substantial  Issue  Involved  is 
whether  said  real  estate  Is  to  be  r^arded  as 
having  been  so  converted  for  all  purposes 
Into  personalty  that  the  share  of  the  de- 
ceased partner  therein  after  payment  of  co- 
partnership debts  and  adjustment  of  equities 
between  the  copartners  will  pass  to  his  per- 
sonal representatives  rather  than  to  bis  heirs 
at  law.  To  state  It  In  a  slightly  different 
form  the  question  is  whether  there  has  been 
an  out  and  out  conversion  of  this  copartner- 
ship real  estate  for  all  purposes,  and  even  as 
between  heirs  and  next  of  kin,  or  only  a 
qualified  one  for  the  purposes  and  Interests 
of  the  copartnership.  The  learned  referee 
and  Appellate  Division  have  adopted  the  for- 
mer view,  and,  while  the  question  Is  a  per- 
plexing as  well  as  an  Interesting  one,  we 


think  that  their  conclusions  are  Justified  by 
the  facts  presented.  A  proper  consideration 
of  the  questions  of  law  requires  a  somewhat 
detailed  statement  of  the  facts. 

The  case  is  relieved  of  the  uncertainty  and 
embarrassment  which  sometimes  attend  the 
decision  of  a  question  of  this  character  by  the 
common  agreement  of  all  the  parties  that  the 
plaintiff  and  the  deceased  were  copartnns, 
and  that  the  real  estate  in  question  was  co- 
partnership property.  Neither  is  there  any 
conflict  of  evidence  as  to  what  occurred  in 
connection  with  the  copartnership.  This  was 
formed  In  1877  to  d'eal  in  real  estate  under 
an  oral  agreement,  which  Is  thus  detailed  by 
the  plaintiff :  "We  were  to  form  a  a^artner- 
ship,  and  each  share  half  and  half,  •  •  • 
and  we  were  to  divide  the  profits  at  tlie  end 
of  the  Job,  or.  If  we  felt  like  It,  take  the  mon- 
ey and  reinvest  It  In  more  land,  which  we 
dUd,  and  have  bem  doing  for  the  last  30 
years.  I  said  to  Mr.  McCafferty,  or  Robert- 
he  was  my  brother-in-law — 'Now  what  if  any 
disagreement  occurs  between  us?  We  ought 
to  have  some  distinct  understanding  what  to 
do.'  'Well,'  he  says,  'we  will  sell  everything 
and  divide  the  money  between  us.'  •  •  • 
We  were  to  divide  the  profits  In  the  transac- 
tion. The  principal  subject  we  talked  about 
was  the  disposition  of  the  partnership  assets 
on  a  dissolution  of  the  firm.  What  was  said 
about  that  was  that  if  any  dissolution  of  the 
partnership  should  occur,  or  we  had  any  dis- 
agreement, we  should  sell  all  oar  holdings 
and  divide  the  profits.  As  to  what  disposition 
should  be  made  of  the  proceeds  of  lands  sold 
in  case  of  loss,  we  were  to  divide  the  losses 
like  we  divided  the  profits."  This  conversa- 
tion occurred  before  and  with  referoice  to 
the  purchase  of  three  or  four  pieces  of  real 
estate,  but  without  any  other  or  different 
arrangement  said  persons  thereafter  coa- 
tlnued  to  purchasei  Improve,  and  sell  real 
estate  down  to  the  time  of  McCaff erty's  death 
in  1905,  when  the  real  estate  in  question  was 
on  hand,  except  that  the  transactions  of  the 
firm  were  not  very  active  for  two  or  three 
years  prior  to  McCafferty's  death,  on  account 
of  his  ill  health. 

It  is  conceded  that  the  partnership  was 
formed  and  continued  for  the  purpose  of 
dealing  in  real  estate  rather  than  of  hold- 
ing it  as  an  Investment  or  as  a  means  of 
carrying  on  any  other  business,  and  that  all 
the  real  estate  purchased  was  sold  as  rapidly 
as  a  suitable  price  could  be  obtained  therefor. 
During  the  continuance  of  the  firm  there  was 
Invested  in  the  purchase  of  lands  the  sum  of 
$1,686,189  and  in  the  Improvement  thereof 
the  sum  of  $2,232,903.  No  capital  was  con- 
tributed by  the  partners,  but  their  transact 
tions  were  conducted  with  profits  or  with 
moneys  borrowed  upon  the  property;  the 
proceeds  being  invested  and  reinvested  as 
property  was  marketed.  Regular  copartner 
ship  books  were  kept,  upon  which  was  opened 
an  account  with  each  piece  of  property ;  the 
final  balance  being  debited  or  credited  to  a 
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profit  and  loss  account  according  as  tbere 
was  a  profit  or  loss  npon  the  transaction.  An 
account  was  also  opened  with  each  partner  In 
which  he  was  debited  with  moneys  drawn  by 
him  or  paid  out  on  his  account  and  credited 
with  any  payments  on  account  of  the  firm. 
At  the  end  of  each  year  an  inventory  was  pre- 
pared upon  which  was  entered  without  dis- 
crimination a  statement  of  the  copartner- 
ship real  estate  and  personal  properties.  The 
deeds  of  the  real  estate  purchased  ran  some- 
times to  one  of  the  partners  and  sometimes  to 
both  of  them,  but  In  the  latter  case  contained 
no  referaice  to  the  copartnership,  and  the 
habendum  clause  was  in  the  ordinary  form 
of  that  running  to  tenants  In  common.  In 
1902  deeds  were  passed  between  the  partners 
BO  as  to  invest  each  one  upon  the  record  with 
a  half  interest  In  each  parcel  of  land  then  on 
hand,  and  which  included  some  or  all  of  those 
involved  in  this  action.  This  was  done  at  the 
suggestion  of  the  deceased  partner,  who  said 
"he  wanted  the  interest  divided  and  his  half 
Interest  conveyed  from  him  to  Mr.  BucKley 
and  from  Mr.  Buckley  to  him  when  neces- 
sary, in  order  that  each  might  have  a  half 
Interest  In  each  piece  of  property.  •  •  • 
He  said  about  his  condition  of  health :  'I  am 
In  very  poor  health,  indeed,  and  can't  tell 
wliat  will  happen,  and  would  lilce  to  have 
these  titles  straightened  so  that  each  will 
have  a  half  Interest  on  the  records.'"  No 
change  was  made  npon  the  copartnership 
books  to  accompany  or  as  the  result  of  these 
transfers  upon  the  record,  but  the  real  estate 
was  carried  thereafter  as  common  copartner* 
ship  property  the  same  as  before. 

Mainly  npon  the  evidence  thus  summarized 
the  learned  referee,  manifestly  after  the  most 
careful  and  thorough  consideration,  in  sub- 
stance found  as  matters  of  fact,  amongst 
other  things,  that  the  oral  agreement  above 
referred  to  not  only  covered  and  applied  to 
the  four  lots  then  purchased,  but  was  intend- 
ed to  and  did  cover  and  apply  to  all  lots  sub- 
seqnently  purchased;  that  such  agreement 
and  the  conduct  of  the  partners  under  it 
showed  that  it  was  their  Intention  that  all 
the  real  estate  purchased  and  improved  by 
them  should  be  treated  as  personal  property ; 
that  the  real  property  belonging  to  said  firm 
was  always  considered  by  the  partners  to  be 
personal  assets  and  was  uniformly  so  treated 
in  their  mutual  dealings  with  each  other; 
that  the  agreement  of  copartnership  provided 
that  upon  dissolution  of  the  firm  or  in  case 
of  any  disagreement  bet^ireen  the  partners 
the  real  property  then  remaining  on  baud 
should  be  sold  and  the  proceeds  thereof  divid- 
ed l)etween  the  partners.  These  findings,  if 
sustained  by  any  evidence,  are  binding  upon 
us,  and  in  connection  with  the  other  facts 
found  lead  to  an  afilrmance  of  the  conclusion 
that  there  has  taken  place  a  conversion  of  the 
real  estate  for  all  purposes.  The  determina- 
tion of  the  extent  to  which  the  theory  of  con- 
version into  personalty  of  copartnership  real 
estate  will  be  carried  in  this  state  In  a  given 


case  Is  made  difficult  by  much  contradiction 
of  authorities  and  uncertainty.  In  England 
the  general  rule  is  that  equity  will  regard 
such  real  estate  as  converted  Into  personalty 
for  all  purposes.  This  rule  is  adopted  by  the 
courts  of  diCCerent  states,  including  our  own, 
so  far  as  may  l>e  necessary  to  provide  for 
payment  of  firm  debts  or  the  adjustment  of 
partnership  equities,  but  It  has  not  been  ob- 
served to  the  extent  of  treathig  such  property 
as  converted  as  a  matter  of  course  between 
the  heirs  and  next  of  kin  of  a  deceased  part- 
ner. Upon  that  branch  of  the  question  there 
lias  been  much  variance  in  the  decisions. 

We  think,  however,  that  the  great  weight 
of  authority  in  this  country  has  establish- 
ed the  primary  and  fundamental  rule  with 
which  we  may  start,  that  even  between  such 
heir  and  personal  representative  a  conver- 
sion will  be  regarded  as  having  been  worked 
when  such  was  the  intent  of  the  partners  as 
evidenced  either  by  express  agreement  or 
fairly  deduclble  from  facts  and  circumstan- 
ces. Thus  Story  on  Partnership  (6th  Ed.)  ( 
93,  says:  "Indeed,  so  far  as  the  partners 
and  their  creditors  are  concerned,  real  estate 
belonging  to  the  partnership  is  in  equity 
treated  as  mere  personalty,  and  governed  by 
the  general  doctrine  of  the  latter.  And  so  it 
will  be  deemed  in  equity  to  all  other  intents 
and  purposes,  if  the  partners  themselves 
have,  by  their  agreement  or  otherwise,  prop- 
erly Impressed  upon  It  the  character  of  per- 
sonalty." And  Shumaker  on  the  Law  ot 
Partnership  (2d  Ed.)  c.  145,  says:  "It  is  gen- 
erally conceded  in  all  Jurisdictions  that  the 
question  whether  partnership  real  estate  shall 
be  deemed  absolutely  converted  into  personal- 
ty for  all  purposes,  or  only  converted  prO' 
tanto  for  the  purpose  of  partnership  equi- 
ties, may  be  controlled  by  the  express  or  im- 
plied agreement  of  the  partners  themselves, 
and  that  where,  by  such  agreement,  it  ap- 
pears that  It  was  the  intention  of  the  part- 
ners that  the  lands  should  be  treated  and 
administered  as  personalty  for  all  purposes,, 
effect  will  l>e  given  thereto."  See,  also.  Bur- 
dick  on  Partnership  (2d  Ed.  1906)  p.  110; 
Darrow  v.  Calkins,  154  N.  T.  503,  49  N.  E. 
61,  48  L.  R.  A.  299,  61  Am.  St.  Rep.  637.  And 
BO  we  come  to  the  precise  query  whether  the 
evidence  in  this  case  authorized  the  referee- 
to  find  within  the  rule  above  stated  that  It 
was  the  Intent  and  understanding  of  the  part- 
ners that  their  real  estate  should  be  treated 
as  personalty  for  all  purposes,  and  that  they 
did  thereby  impress  upon  it  the  characteris- 
tics which  will  control  even  as  between  the 
heir  and  the  personal  representative.  We 
think  It  did  authorize  him  so  to  find. 

The  learned  counsel  for  the  appellants  In- 
sists that  the  finding  with  reference  to  the 
oral  agreement  is  somewhat  broader  than  the 
agreement  itself,  and  that  the  latter  did  not 
provide  for  a  sale  of  real  property  and  dis- 
tribution of  proceeds  in  the  event  of  the- 
death  of  a  partner.  The  agreement  did  pro- 
vide for  such  course  upon  the  dissolution  of 
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the  copartnerabip,  and  It  might  be  said  that 
the  death  of  a  partner  ^rhlch  worked  a  dis- 
solution came  within  the  specific  terms  of 
the  agreement.  We  do  not,  however,  regard 
It  as  necessary  to  hold  that  the  oral  contract 
specifically  provided  for  a  conversion  in  case 
of  a  death;  for  whether  It  did  do  this  or  not 
we  regard  such  agreement  as  significant  as 
indicating  a  general  purpose  and  expectation 
that  the  real  property  would  be  converted 
into  personalty.  The  agreement  was  quite 
far-reaching  in  Its  terms,  and,  even  If  It 
omitted  to  provide  for 'some  particular  con- 
tingency, it  Is  useful  as  Indicating  the  gen- 
eral attitude  of  the  partners  towards  their 
property  with  reference  to  the  question  now 
under  discussion.  But  we  go  beyond  this  pa- 
rol agreement,  and  regard  as  a  much  sound- 
er and  safer  basis  upon  which  in  the  main 
to  predicate  our  conclusions  the  acts  of  the 
parties  continued  through  a  period  of  25 
years. 

We  agree  that  a  conversion  should  not  be 
adjudged  as  between  the  heirs  and  personal 
representativeB  exc^t  upon  evidence  clearly 
warranting  such  a  determination,  and  that 
it  would  be  unsatisfactory  and  unsafe  to 
base  such  a  determination  upon  a  mere  oral 
agreement  made  many  years  before.  We  do 
not  feel  that  we  are  at  all  indulging  In  any 
such  dangerous  course  In  this  case.  We  look 
at  the  conceded  acts  of  the  parties.  For  a 
long  period  of  years  they  purchased  real  es- 
tate for  the  sole  purpose  of  improving  and 
selling  It  They  had  no  Intent  permanently 
to  hold  It  as  an  Investment,  or  as  a  means, 
like  a  warehouse,  store  or  factory,  of  carry* 
Ing  on  some  other  business.  The  only  buM- 
ness  which  they  had  was  that  of  dealing  In 
the  real  estate  itseif  as  a  man  would  deal  In 
any  other  commodity  of  personal  property. 
They  contemplated  its  conversion  into  per- 
sonalty as  rapidly  as  possible  In  order  that 
the  proceeds  of  one  piece  might  either  be  re* 
Invested  In  another  or  divided  amongst  the 
partners  as  profits.  Their  course  of  dealing 
necessarily  Involved  treating  the  property 
as  ordinary  merchandise,  and  its  regular  and 
unfailing  conversion.  Their  acts  during  all 
of  these  years  entirely  conformed  to  and 
were  In  accordance  with  the  agreement  said 
to  have  been  made  between  them,  and,  as  we 
think,  fully  warrant  the  belief  that  they  In- 
tendeid  that  the  real  estate  at  all  times  and 
for  all  purposes  should  be  regarded  and 
treated  as  personalty.  If  we  are  correct  In 
this  view,  we  do  not  think  that  the  character 
which  they  thus  generally  impressed  upon 
the  real  estate  in  which  they  were  dealing 
should  be  terminated  and  withdrawn  from 
a  piece  of  It  happening  to  be  undisposed  of 
at  the  death  of  a  partner,  but  that  the  char- 
acter once  Impressed  upon  it  should  continue 
to  prevail  even  as  between  heirs  and  repre- 
sentatives of  such  partner. 

As  already  indicated,  we  are  aware  that 
decisions  and  dicta  may  be  found  opposed 
to  our  conclusions  even  upon  facts  somewhat 


similar  to  those  here  disclosed,  and  the  learn- 
ed counsel  for  the  appellant  with  much  care 
and  discrimination  has  called  them  to  cor 
attention.  So  far  as  the  cases  cited  relate  to 
instances  where  the  real  estate  was  held 
permanently  for  Investment  or  as  a  means 
of  carrying  on  some  business  or  trade,  we  do 
not  regard  them  as  closely  applicable,  for  it 
seems  to  us  that  there  Is  a  wide  difference 
between  such  a  case  and  one  where  the  co- 
partnership deals  lb  real  estate  as  merchan- 
dise. It  will  not  be  possible  within  proper 
limits  to  review  all  of  the  other  cases  which 
may  appear  to  be  more  akin  to  this  on&  We 
shall  content  ourselves  with  a  brief  reference 
to  those  arising  In  the  courts  of  tbls  state 
cited  by  the  appellant* B  counsel  In  support 
of  his  contentions;  it  being  very  fairly  con- 
ceded by  him  that  none  of  those  cases  are 
entirely  decisive  of  the  question  as  now  pre- 
sented. The  cases  of  Coster  v.  Clark,  3  Edw. 
Ch.  428,  Patterson  T.  Brewster,  4  Edw.  Cfa. 
362,  Delmonico  T.  Gtdllaum,  2  Sandf.  Ch. 
366,  and  Bnchan  t.  Sumner,  2  Barb.  Ch.  165. 
47  Am.  Dec.  305,  while  each  contained  some 
discussion  of  the  subject  of  conversion,  either 
did  not  Involve  or  did  not  pass  upon  the 
question  as  between  helm  and  personal  repre- 
sentatives under  circumstances  at  all  similar 
to  those  presented  here. 

Especial  reliance,  however.  Is  placed  upon 
the  cases  of  Smith  v.  Jackson,  2  Edw.  Ch.  28. 
and  Buckley  v.  Buckley,  11  Barb.  43.  The 
first  case  did  Involve  the  disposition  of  the 
proceeds  of  copartnership  teal  estate,  some 
of  which  had  been  bought  npon  q;>ecalation 
and  entered  upon  the  copartnership  books  as 
"m»chandlse."  The  question  Involved,  bow- 
ever,  was  whether  the  proceeds  of  this  co- 
partnership property  should  pass  to  a  trus- 
tee for  copartnership  debts  or  to  the  personal 
representatives  of  the  deceased  partner,  and 
whatever  was  said  aboat  the  respective  rights 
of  personal  representatives  and  heirs  of  socb 
deceased  partner  was  beyond  the  necessary 
decision  of  the  question  actually  ptesoited. 
In  the  latter  case  the  question  of  converaioa 
arose  with  reference  to  the  proceeds  of  peiv 
manent  copartnership  real  estate  and  fixtures 
used  In  the  conduct  of  a  regular  bnsiness, 
and  while  the  opinion  contains  a  most  Inter- 
esting and  exhaustive  review  of  the  deci- 
sions, both  In  England  and  In  this  country, 
and  reaches  the  conclusioa  that  there  was 
not  a  Conversion  in  that  case,  for  reasons  al- 
ready Intimated  It  is  not  regarded  as  entirely 
applicable  to  the  facts  in  this  case.  More- 
over, this  case  enunciates  a  rule  which  is 
substantially  In  accordance  with  the  one  now 
being  adopted;  the  opinion  stating:  HThese 
cases  leave  no  doubt  as  to  the  law  In  thii 
State;  and  this  is  reasonable.  It  is  dear  that 
all  [the  matter  of  conversion  as  between  per- 
sonal representatives  and  hdrs  at  law]  de- 
pends upon  the  Intention  of  the  parties,  and. 
in  the  absence  of  any  expressed  Intention  to 
that  effect,  how  can  It  be  presumed  that  a 
man  Intends  to  convert  real  estate  Into  pe^ 
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aonal  and  break  the  descent  merely  becatue 
a  portion  of  the  partnership  funds  are  ap- 
propriated for  the  purchase  of  real  estate?^ 
The  case  of  FalrchUd  ▼.  Falrchlld,  64  N.  Y. 
471,  was  an  action  of  partition;  and,  al- 
though some  ohservatioBB  were  made  upon 
the  subject  of  conversion,  no  such  question 
was  Involved. 

Next  we  pass  to  a  review  of  the  eutiioritlM 
which.  In  our  opinion,  sustain  the  decision 
that  the  facts  in  this  case  warranted  the 
finding  of  an  intention  upon  the  part  of  tha 
partners  for  a  general  converdon. 

Bnrdick  on  Partnership  (2d  Bd.)  p.  Ill, 
says:  "But  efTect  ought  to  be  given  to  the 
Intoatlon  of  tiie  partners  in  whatever  manner 
it  may  be  disclosed.  When  real  estate  is 
porchased  with  firm  funds,  and  la  treated  by 
,the  partners  as  a  part  of  the  firm  assets,  an 
agreement  for  oonv^xion  may  well  be  ln>- 
f»red. 

In  Morrill  t.  Colehenr,  82  UU  618,  land  was 
purchased  for  the  purpose  of  sale  and  ac- 
quisition of  profits  only,  and  not  for  penna- 
Dent  use.  It  was  held  that  such  prcq^erty 
would  be  regarded  in  equity  as  personal 
property  amtwg  the  partners  In  the  specula- 
tion; the  conrt  saying:  "It  was  not  bought 
to  bold  as  land,  but  simply  as  an  article  of 
commerce,  and  for  speculation,  and  for  that 
reason  equity  regards  it  as  personal  property 
among  the  partners.  In  such  cases  the  in- 
tention of  the  parties  stamps  the  character 
of  the  transaction." 

In  Lowe  v.  Lowe,  18  Bash  (Ky.)  688,  the 
court,  after  reference  to  the  opinion  of  Stoiy, 
that,  in  the  absence  of  an  agreement  for  an 
absolute  conversion  into  iiersonalty  of  part- 
nership real  estate,  the  claims  of  the  heir 
must  prevail,  says:  '^hls  seems  to  us  to  be 
the  true  doctrine,  with  this  modification: 
That  the  agreement  necessary  to  be  shown 
may  be  either  express  or  implied.  If  express, 
of  course,  no  dlfilculty  can  arise;  but,  if  no 
agreement  be  expressed,  then  the  court  is  to 
decide  on  all  the  facta  whether  the  partners 
intended  their  real  estate  to  be  treated  as  part 
and  parcel  of  their  capital  stock,  not  only 
for  the  purposes  of  the  partnership,  but  for 
all  purposes.  When  such  agreement  or  in- 
tention is  shown  from  the  nature  of  the  part- 
nerslilp  business,  the  character  and  extent  of 
the  real  estate  involved,  and  the  partners' 
mode  of  treating  and  considering  It,  it  should 
be  held  to  be  personalty,  not  only  for  iwrt- 
nershlp  purposes,  but  for  the  purposes  of  dis- 
tribution also.  But,  In  the  absence  of  such 
facts  and  circumstances  as  will  warrant  the 
court  in  finding  that  it  was  intended  or 
agreed  by  the  partners  that  their  real  estate 
should  be  regarded  as  personalty  for  all  pur- 
poses, It  should  only  be  so  regarded  for  the 
purposes  of  the  partnership." 

In  Heirs  of  Ludlow  v.  Cooper's  Devisees, 
4  Ohio  St  1,  a  partnership  was  formed  for 
the  purpose  of  buying,  Improving,  and  dis- 
posing of  lots  by  donation  and  sale;  the  par- 
ties being  equal  partners  in  the  property  and 


nnder  an  agreement  to  contribute  equally  all 
payments  and  to  share  in  the  profits  or  pro- 
ceeds arising  from  the  sale  of  lands.  The 
court  said:  "The  language  of  the  agreement 
in  this  case  is:  'The  parties  are  to  be  equal 
in  all  payments  toward  the  purchase  money, 
as  also  In  the  profits  or  proceeds  of  the  sale 
of  said  lands,  or  any  part  of  them.'  Taking 
this  whole  agreement  together,  there  can  be 
little  doubt  but  that  the  partners  intended 
that  this  property  should  be  sold  as  partner- 
ship property,  and  thereby  converted,  out  and 
out,  into  personalty,  and  that  dther  the  sur- 
viving partner  or  the  present  representatives 
of  the  deceased  partner  could,  lA  a  court  of 
equity,  have  compelled  a  sale  and  division  of 
the  profits.  If  so,  it  belonged,  in  equity,  to 
the  administrators  of  Ludlow  (one  of  the 
partners)  and  not  to  his  heirs." 

In  Rammelsberg  v.  Mitchell  and  Lape,  20 
Ohio  St  22,  it  is  said :  "There  is  no  donbt 
that  If,  by  the  terms  of  the  partnership  arti- 
cles, real  estate  be  purchased  with  partner- 
ship funds,  or  be  put  otherwise  into  the 
partnership  stock,  to  be  used  and  held  solely 
for  partnership  purposes,  it  Is  to  be  regarded 
as  converted  out  and  out  into  personalty,  so 
that  the  heir  at  law  takes  ho  beneficial  in- 
terest therein  in  any  event,  but  the  proceeds 
not  needed  for  partnership  purposes  pass  to 
the  personal  representatives  of  the  copart- 
ners. •  •  •  We  see  no  good  reason  for 
holding  that  an  agreement  hi  writing  la  nec- 
essary (or  such  conversion.  Undoubtedly  the 
lntenti<m  to  convert  out  and  out  should  be 
made  to  appear  clearly;  but  such  intention 
may  be  inferred  from  drcomstances  with 
snfflclent  clearness.  •  •  •  We  are  of 
opinion  that  such  conversion  is  sufficiently 
shown  where  real  estate  Is  purchased  tor 
partnership  purposes,  paid  for  with  partner- 
ship means,  and  used  solely  for  the  conduct- 
ing of  the  partnership  business." 

In  Oalbralth  v.  Oedge,  16  B.  Monroe  (JSy.) 
631,  it  is  said:  "The  views  expressed  in  the 
foregoing  opinl<Hi  are  to  be  confined,  of  conrse, 
to  the  facts  as  tliey  appear  In  the  record.  In 
regard  to  the  character  in  which  the  land  is 
held,  it  only  appears  that  the  partners  are 
'tobacconist  merchants,  and  trading  and  deal- 
ing in  real  estate,'  and  that  the  land  was 
purchased  with  the  money  of  the  firm.  These 
facts  alone  do  not  in  our  opinion,  authorize 
the  conclusion  that  the  partners  had  impress- 
ed upon  the  land  the  character  of  pwsonal 
estete,  and  that  they  Intended  it  to  be  used 
and  disposed  of  as  sncti.  It  does  not  appear 
that  It  was  purchased  to  be  used  for  partaer- 
ship  purposes,  and  to  be  employed  and  dis- 
posed of  as  personal  property.  If  real  estate 
be  purchased  by  partners  with  partnership 
means,  for  partnership  purposes — ^that  is,  be 
so  purchased  to  be  used,  dealt  with,  and  dis- 
posed of  as  personalty — it  should,  for  com- 
mercial convenience,  partake  of  the  character 
which  the  partners  have  thus  Impressed  upon 
It  and,  upon  the  dissolution  of  the  partner- 
ship by  the  death  of  one  of  the  partnt^rs,  the 
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Interest  of  the  deceased  partner  ongbt  to  be- 
long, as  personalty,  to  the  executor  or  admin- 
istrator, and  not  descend  to  the  belr,  and 
should  be  treated  in  all  respects  as  personal 
estate.  But,  as  already  said,  we  do  not  think 
tbat  the  tacts  in  this  record  are  sufficient  to 
authorize  the  conclusion  that  the  partners 
had  Impressed  npon  the  land  in  contest  the 
character  of  personalty."  See,  also,  Hughes 
V.  Allen,  66  Vt  95,  28  Atl.  882;  Lenow  v. 
Fones,  48  Ark.  557,  4  S.  W.  66. 

Three  cases  decided  by  the  courts  of  this 
state  merit  attrition,  two  of  them  pre-emi- 
nently 80. 

Collumb  ▼.  Read,  2i  N.  Y.  505,  involred 
consideration  of  the  question  whether  copart- 
nershlp  real  estate  was  to  be  regarded  as  con- 
verted into  personalty ;  and  In  the  course  of 
his  opinion  Judge  Denio  stated :  "Where  land 
Is  conveyed  to  two  or  more  persons  by  a  com- 
mon deed  of  conveyance,  they  become  tenants 
In  common,  and  each  Is  at  law  considered 
separately  seised  of  his  individual  share  as 
fully  as  though  they  derived  title  under  sepa- 
rate conveyances  from  dlCferent  sources.  But, 
If  thetenants  in  common  are  at  the  same  time 
copartners  and  the  land  was  purchased  with 
partnership  funds,  and  for  partnership  pur- 
poses, it  Is  deemed  in  equity  converted  into 
personal  property,  and  Is  liable  to  be  admin- 
istered as  such  in  winding  up  the  affairs  of 
the  firm ;  and  It  goes,  moreover,  to  the  per- 
sonal representative,  and  not  to  the  heirs  of 
a  deceased  partner."  It  must  be  admitted, 
however,  that  the  question  of  conversion  as 
between  heirs  and  personal  representatives 
was  not  involved  In  this  case,  and  that,  there- 
fore, what  was  said  upon  that  subject  must 
be  regarded  as  expressive  of  the  views  of 
the  learned  judge  writing  the  opinion  rather 
than  of  the  court. 

The  case  of  Darrow  v.  Calkins,  154  N.  T. 
503,  49  N.  B.  61,  48  li.  B.  A.  299,  61  Am.  St 
Rep.  637,  Involved  the  question  whethrar  the 
title  to  an  undivided  half  Interest  of  lands 
conveyed  by  deed  running  Jointly  to  two  part- 
ners descended  to  and  vested  in  the  heirs 
of  one  of  them,  and  there  was  no  question 
that  the  real  estate  was  copartnership  prop- 
erty. While  the  court  decided  the  case  upon 
another  point,  and  did  not  finally  pass  upon 
the  question  whether  there  had  been  a  con- 
version of  the  realty  as  between  the  heirs  and 
personal  representatives,  that  question  did  re- 
ceive consideration  which  was  so  pertinent 
that  what  was  said  can  scarcely  be  regarded 
as  mere  dictum.  The  learned  Chief  Judge 
Andrews  said:  "It  is,  however,  generally  con- 
ceded that  the  question  whether  partnership 
real  estate  shall  be  deemed  absolutely  con- 
verted into  personalty  for  all  purposes,  or 
only  converted  pro  tanto  for  the  purpose  of 
partnership  equities,  may  be  controlled  by  the 
express  or  Implied  agreement  of  the  parties 
themselves,  and  tbat  where,  by  such  agree- 
ment, it  ai^ears  that  it  was  the  intention  of 
the  partners  that  the  lands  should  be  treated 
and  administered  as  personalty  for  all  pur- 


poses, effect  will  be  given  thereto.  In  resi>ect 
to  real  estate  purchased  for  partnership  pur- 
poses with  partnership  funds  and  used  in  the 
prosecution  of  the  partnership  business,  the 
English  rule  of  'out  and  out'  conversion  may 
be  regarded  as  properly  applied  on  tbe  ground 
of  Intention,  even  in  Jurisdictions  which  have 
not  adopted  that  rule  as  applied  to  partna- 
sblp  real  estate  acquired  under  different  cir- 
cumstances, and  where  no  specific  intention 
appeared.  Ttie  investment  of  partnership 
funds  in  lands  and  chattels  for  the  purpose 
of  partnership  business,  the  fact  that  the  two 
species  of  property  ar«  in  most  cases  of  this 
kind  80  commingled  tbat  they  cannot  be  sep- 
arated -without  Impairing  tbe  value  of  each, 
has  been  deemed  to  justify  the  Inference  that 
unda  such  circumstances,  the  lands,  as  wdl 
as  tbe  chattels,  were  intended  by  tbe  part- 
ners to  constitute  a  part  of  the  partnership 
stock,  and  that  both  together  should  take  the 
character  of  personalty  for  all  purposes,  and 
Judge  Denlo,  in  Collumb  v.  Read,  snpra.  ex- 
pressed the  opinion  tbat  to  tbls  extent  tbe 
English  rule  of  conversion  prevailed  here. 
Tbat  paramount  consideration  should  be  giv- 
en to  the  intention  of  tbe  parties  when  ascer- 
tained, is  conceded  by  most  of  tbe  cases." 

Barney  v.  Pike,  94  App.  Dlv.  1»9,  87  N.  T. 
Supp.  1038,  was  a  case  where  four  parties 
entered  into  an  oral  partnership  agreement 
which  provided  that  tbe  partnership  capital 
should  be  furnished  by  the  parties  In  certain 
prescribed  proportions,  and  "tbat  the  capital 
thus  contributed  sbould  be  invested  in  tbe 
purchase  of  marsb  lands  to  be  reclaimed  and 
sold  and  converted  into  money,  and  the  pro- 
ceeds and  profits  or  losses  should  be  divided 
among  such  partners  in  proportion  to  their 
several  Interests  therein,  such  sales  and  dis- 
tribution to  be  made  as  soon  as  tbe  lands 
were  reclaimed  or  on  tbe  dissolution  of  tbe 
partnership;  also  that  the  title  to  the  part- 
nership lands  sbould  be  taken  In  the  name 
of  one  of  the  partners.  Tbe  question  was 
directly  presented  whether  the  interest  of  a 
deceased  partner  In  the  lands  was  to  be  re- 
garded as  real  or  personal  estate,  and  It  was 
held  that  under  the  agreement  In  question 
there  was  an  eq^iitable  conversion  of  tbe  lands 
into  personal  property  for  all  purposes,  in- 
cluding tbe  transmission  of  the  interest  of  a 
deceased  partner  to  bis  personal  representa- 
tives Instead  of  tbe  heirs." 

We  think  that  these  authorities  and  sound 
reason  Justify  the  conclusion  that  where  a 
partnership  formed  for  that  puri>ose  has  car- 
ried on  the  business  of  dealing  In  real  estate 
as  a  commodity,  buying  it  absolutely  for  the 
purpose  of  improving  and  selling  it  and  either 
dividing  the  proceeds  of  the  sale  amongst  tbe 
partners  or  reinvesting  it  in  more  real  estate 
to  be  similarly  dealt  with,  carrying  It  upon 
the  firm  books  indiscriminately  with  personal 
property  as  part  of  tbe  assets  of  the  firm, 
and  this  course  of  conduct  is  In  accordance 
with  and  confirmatory  of  an  oral  agreement 
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for  a  copartnership  and  tor  a  conversion  of 
the  real  estate  Into  personalty  upon  dlssolo- 
tion  of  the  firm  or  disagreement  of  the  part- 
ners, a  trial  court  Is  Justified  in  finding  as 
a  matter  of  fact  an  implied  Intention  and 
agreement  upon  the  part  of  the  copartners 
that  there  shall  be  a  conrerslon  of  their  real 
estate  Into  personalty  for  all  purposes,  and 
that  such  intention  and  agreement  will  apply 
to  real  estate  happening  to  be  undisposed  of 
at  the  death  of  one  of  the  copartners  upon  a 
distribution  of  his  estate  as  between  his  helra 
at  law  and  personal  representatives. 

We  do  not  regard  as  vrell  founded  the  sng- 
gestion  that  the  theory  of  conversion  Is  in 
conflict  with  the  statutory  provision  (Real 
Property  Law,  Laws  1896,  p.  592,  c.  547,  { 
207)  that  "an  estate  or  Interest  in  real  prop- 
erty, •  •  •  or  any  trust  or  power,  over  or 
concerning  real  property,  or  In  any  manner 
relating  thereto,  cannot  be  created,  granted, 
assigned,  surrendered  or  declared,  unless  by 
act  or  operation  of  law,  or  l)y  a  deed  or  con- 
veyance In  writing,  subscribed  by  the  person 
creating,  granting,  assigning,  surrendering  or 
declaring  the  same.*'  It  is  sufficiently  well 
settled  that  a  copartnership  for  dealing  in 
real  estate  may  be  created  by  parol.  Chester 
V.  Dlckersoa,  64  N.  Y.  1,  13  Am.  Rep.  550; 
Fairchild  v.  Falrchild,  04  N.  Y.  471;  Wil- 
liams V.  OlUles,  75  N.  Y.  197. 

The  question  whether  the  Interest  of  a 
partner  In  such  real  estate  shall  for  purposes 
of  distribution  be  treated  as  realty  or  person- 
alty Is  incidental  to  the  relation  of  copart- 
nership. Its  disposition  Is  governed  by  ex- 
press agreement  or  that  Implied  from  the  acts 
of  the  copartners,  and  in  our  opinion  the 
finding  of  an  Intention  for  a  conversion  does 
not  confilct  either  with  the  spirit  or  the  letter 
of  the  statute  referred  ta 

But  finally  It  Is  earnestly  urged  that,  even 
if  the  general  facts  and  circumstances  attend- 
ing the  formation  and  conduct  of  this  copart- 
nership would  authorize  the  finding  of  an 
intent  and  agreement  for  conversion,  such 
facts,  circumstances,  and  finding  must  yield 
to  and  are  prohibited  by  special  considera- 
tions, reference  being  made  to  the  deeds  pass- 
ed between  the  copartners  shortly  before  the 
death  of  McOafTerty ;  and  it  being  urged  that 
these  transfers  concludvely  indicate  an  in- 
tent to  regard  the  real  estate  as  such,  and 
not  otherwise.  Probably  such  eftect  might 
have  been  given  by  the  trial  court  to  those 
acts.  Upon  the  other  hand,  we  think  other 
inferences  were  dednclble  therefrom.  Mr.  Mc- 
Cafferty  was  contemplating  death,  and  it  was 
not  imnatnral  that,  as  expressly  stated  by 
him,  be  should  desire  that  the  record  title  of 
the  real  estate  still  on  hand  should  conform 
to  the  actual  and  equitable  Interests  of  the 
respective  partners.  As  a  layman  he  might 
imagine  more  possibilities  than  really  existed 
of  complications  resulting  from  a  lodgment 
of  titles  not  In  accordance  with  the  real  In- 
terests of  himself  and  his  copartner.  This 
idea  might  furnish  the  motive  for  what  was 


done  rather  than  any  thought  of  Infiuencing 
the  disposition  and  distribution  of  bis  part- 
nership interests  in  the  event  of  death.  No 
change  was  made  upon  the  partnership  books 
whereby  the  real  estate  was  charged  up  to 
the  respective  partners  in  accordance  with 
the  deeds  which  were  executed  or  in  any 
manner  withdrawn  from  the  copartnership 
agreement  and  arrangements  as  they  bad  al- 
ways existed. 

In  his  disposition  of  the  case  the  learned 
referee  has  seen  fit  to  adopt  this  latter  line 
of  inferences  rather  than  the  other  one,  and 
has  made  findings  of  fact  upon  the  subject 
which  we  think  were  authorized,  and  which, 
therefore,  are  controlling  upon  us. 

The  judgment  should  be  affirmed,  with 
costs. 

CULLEN.  C.  J,  and  EDWARD  T.  BART- 
LETT,  VANN,  and  WILE^ARD  BARTLETT, 
JJ.,  concur.  HAIQHX  and  WERNER,  33., 
dissent. 

Judgment  affirmed. 


OSS  N.  T.  291) 
LEASK  et  aL  v.  HOAGLAND  et  aL 

(Court  of  Appeals  of  New  York.    April  16, 
*^*^  1907.) 

L  Wills— Rkquibitks    and    Validitt— Cee- 

TAINTir. 

A  residuary  clause  providing  that  the  resi- 
due of  the  property  not  therein  before  disposed 
of  should  be  divided  amon^  the  testators'  neph- 
ews and  nieces,  "to  be  divided  between  them  in 
the  proportions  which  the  respective  gifts  made 
to  them  herein  bear  to  each  other,"  is  not  void 
for  uncertainty  because  tlie  "respective  gifts" 
are  of  such  a  character  that  the  ascertainment 
of  the  amounts  the  beneficiaries  were  to  receive 
might  be  attended  by  difficulties,  since  the  pro- 
portion was  not  Impossible  of  ascertainment. 

2.  Saiik— GoHSTanonoN— DESiaNATiHO  Leoa- 

TEES  AND  THEIB   SHABXS. 

A  residuary  clause  provided  that  the  resi- 
due of  the  property  not  disposed  ot  otherwise 
by  the  will  should  be  divided  among  the  testa- 
tor's n«>hews  and  nieces,  "in  the  proportions 
which  the  respective  gifts  made  to  them  herein 
t>car  to  each  other."  Held  that.  In  computing 
the  shares  of  those  to  whom  the  income  of  a 
specified  sum  placed  in  trust  liad  been  given  dur- 
ing life,  the  principal  of  such  trust  should  be 
taken  as  the  sum  given. 

3.  Save. 

Under  such  provision  those  tKneflciaries, 
for  whose  benefit  a  trust  had  been  created,  who, 
had  no  children  to  take  as  remaindermen,  where 
the  principal  sums  upon  the  death  of  the  life 
tenants  were  to  revert  to  the  residuary  estate, 
were  entitled  to  have  their  rights  determined  on 
the  basis  of  the  principal  sums  set  apart  for 
their  use. 

4.  Sahk, 

The  testator  was  a  widower,  and  left  no 
children  or  descendants.  He  left  surviving  1 
brother,  and  16  nephews  and  nieces,  and  several 
grandnephews  and  erandnieces.  Many  of  the 
nephews  and  niecett  had  married  and  had  chil- 
dren, and  some  had  died  leaving  children.  The 
will  contained  bequests  in  favor  of  all  his  neph- 
ews and  nieces  with  one  exception.  It  also  con- 
tained legacies  to  a  number  of  grandnephews 
and  grandnieces,  children  of  deceased  nephews 
and  nieces,  and.  after  making  provisions  for  the 
surviving  brother   and  various   other   persons. 
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provided  that  all  the  rest  of  the  property  not 
thereinbefore  disposed  of  should  be  given  to  his 
"nephews  and  nieces,"  to  be  divided  among  them 
in  the  proportion  which  the  previous  gifts  made 
to  them  bore  to  each  other.  Held,  that  the 
words  "nephews  and  nieces"  contained  in  the 
residuary  clause  included  grandnephews  and 
grandnieces. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department. 

Action  by  George  Leask  and  others,  execu- 
tors, against  Charles  F.  Hoagland  and  others. 
From  a  judgment  of  the  Appellate  Division 
(101  N.  Y.  Supp.  652, 116  App.  Dlv.  274),  modi- 
fying and  afflrmiiig  a  Judgment  in  favor  of 
plaintiffs,  defendants  appeaL   Affirmed. 

J.  Elmer  Meltck,  for  appellant  T.  H.  Hoag- 
land. George  W.  Schunnan,  for  appellant 
Hard.  Wm.  H.  Hamilton,  for  appellants 
Tucker  et  al.  Richard  M.  Martin,  for  appel- 
lant Richards.  T.  S.  Ormiston,  for  appellant 
and  respondent  Rose.  Edgar  J.  Nathan,  for 
appellants  and  respondents  Straight  et  aL 
Frank  L.  Holt,  for  appellant  and  respondent 
C  8.  Hoagland.  J.  Hampden  Dougherty,  for 
plaintiffs,  respondents.  James  QiUen,  Jr.,  for 
respondents  Laura  M.  Hoagland  et  al. 

HAIGHT,  J.  This  action  was  brought  to 
obtain  a  construction  of  the  last  will  and 
testament  and  codicil  of  Hudson  Hoagland, 
who  died  on  the  30th  day  of  January,  1901. 
The  testator  was  a  widower  and  left  no  chil- 
dren or  descendants.  He  left  blm  surviving  1 
brother,  and  16  nephews  and  nelces,  and  sev- 
eral grandnephews  and  grandnieces.  Many 
of  the  nephews  and  nieces  had  married  and 
bad  children,  and  some  had  died  leaving 
children.  The  will  contains  bequests  in  favor 
of  all  of  his  n^hewB  and  nieces,  with  the  sole 
exception  of  his  nephew  Edwin  R.  Hurd,  who 
Is  said  to  have  moved  west  upwards  of  60 
years  ago,  but  the  will  contains  a  legacy  to 
his  daughter.  It  also  contains  legacies  to  a 
number  of  grandnephews  and  grandnieces, 
children  of  deceased  nephews  and  nieces,  and, 
after  making  provisions  for  the  surviving 
brother,  and  various  other  persons  not  neces- 
sary to  be  here  considered,  provides  tn  the 
thirtieth  dause  as  follows:  "All  the  rest, 
residue,  and  remainder  of  my  estate  and 
property,  that  is  to  say,  all  not  hereinbefore 
disposed  of,  I  give,  devise,  and  bequeath  to 
my  nephews  and  nieces,  to  be  divided  be- 
tween them  In  the  proportions  which  the  re- 
spective gifts  made  to  them  herein  bear  to 
each  other."  It  is  said  that  there  will  be  up- 
wards of  $1,000,000  distributed  under  this 
clause. 

It  Is  contended  on  behalf  of  Edwin  B. 
Hurd,  the  testator's  nephew  who  was  not 
remembered  in  the  will,  that  the  residuary 
clause  is  void  for  uncertainty,  for  the  reason 
that  the  "respective  gifts"  to  nephews  and 
nieces  contained  in  other  clauses  of  the  will 
are  of  such  a  character  that  It  is  impossible 
to  ascertain  their  amount  The  clause  refer- 
red to  is  very  simple  in  Its  phraseology,  is 
quite  often  found  in  wills,  and  Is  so  specific 


and  clear  In  ita  meaning  as  to  leave  little,  if 
any,  doubt  with  reference  to  the  meaning  of 
the  testator  so  far  as  this  question  is  con- 
cerned. It  is  quite  true  that  a  question  has 
arisen  with  reference  to  the  proportion  tliat 
each  nephew  and  niece  shall  take  of  the  re- 
siduary estate,  but  this  Involves  only  a  ques- 
tion of  construction,  and  the  proportion  is  not 
impossible  of  ascertainment.  We  therefore 
conclude  tliat  the  clause  Is  not  void,  and  ttiat 
the  testator  did  not  die  intestate  as  to  his 
residuary  estate.  The  Iiequest  to  each  neph- 
ew and  niece  varies  in  amonnt,  which,  for 
the  purpose  of  the  question  now  to  be  dis- 
cussed, we  wUl  divide  into  three  classes: 
Flrst,  a  direct  bequest  of  a  spedfled  sum. 
Second,  a  bequest  to  the  executors  in  trust 
of  a  specified  sum ;  the  income  to  be  paid  to 
a  designated  n^hew  or  niece  during  lift, 
and,  upon  the  death  of  the  life  tenant,  the 
principal  is  bequeathed  to  such  life  tenant's 
children.  Third,  a  bequest  in  trust  to  the  ez- 
ecutons  of  a  specified  snm;  tlie  Income  to  be 
paid  to  the  Ufto  tenant  specified,  and,  upon 
the  death  of  such  life  tenant,  the  principal 
to  revert  to  the  residuary  estate. 

it  Is  contended  that  the  nephews  and 
nieces,  to  whom  the  income  of  a  specified  sum 
haa  been  given  daring  life,  are  entitled  only 
to  the  proportion  of  the  residuary  estate 
which  the  present  value  of  their  life  estate 
hears  to  the  amount  :given  to  the  other  neph- 
ews and  nieces.  We  do  not  think  tliat  such 
was  the  intention  of  the  testator.  The  words 
of  the  residuary  clause  import  an  absolute 
gift  of  that  portion  of  the  residuary  estate 
which  the  gifts  made  to  the  nephews  and 
nieces  bear  to  each  other ;  and,  in  determin- 
ing the  amount  of  the  gifts  ao  made  to  the 
nephews  and  nieces,  we  incline  to  the  view 
that  the  principal  of  each  trost  seated  should 
be  taken  as  the  sum  given  upon  which  the 
amonnt  of  the  proportion  of  the  residue 
should  be  determined.  First,  we  have  specific 
bequests  of  a  specified  amount;  second,  we 
have  bequests  of  a  specified  amount  in  trust 
With  income  to  a  life  tenant,  with  remainder 
to  sach  life  tenant's  children.  Here  we  have 
a  vested  remainder  in  the  children  of  the  life 
tenant  which  finally  disposes  of  the  principal 
fund  set  apart  in  trust.  There  is  therefore 
no  apparent  reason  why  such  nephew  or  niece 
having  a  family  should  not  be  placed  <m  the 
same  footing  as  to  pr<H>ortion  in  the  residnai; 
estate  as  a  nephew  or  niece  having  no  chil- 
dren who  has  been  given  a  specified  sum  ab- 
solutely. The  third  class  of  cases  pertains  to 
those  for  whose  benefit  a  trust  has  been 
created  who  have  no  children  to  take  as  re- 
maindermen, and  the  principal,  upon  the 
death  of  the  life  tenant,  reverts  to  the  resid- 
uary estate.  Bat  we  think  no  exception  was 
Intoided  to  be  made  as  to  those  beneitciaries, 
tai  so  far  as  tlieir  right  to  sliare  in  the  resid- 
uary estate  is  concerned.  The  other  nephews 
and  nieces  in  effect  become  their  remainder- 
men, and  their  rights  should  be  determined 
on  the  basis  of  the  principal  aet  apart  for 
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their  me,  In  accordance  with  the  mle  adopted 
by  tblB  court  In  ttae  somewbat  analogous  case 
of  Weeks  t.  Oornwell,  1<M  N.  T.  325,  10  N.  B. 
431. 

The  remaining  question  t»  be  determined 
Is  as  to  whether  the  grandnephewt  and' 
grandnleces  of  the  testator,  children  of  de- 
ceased nephews  and  nieces,  to  whom  bequMts 
hare  been  made  In  the  will,  should  also  be 
Included  among  the  nephews  and  nieces  enti- 
tled to  share  In  the  lesldnary  estate.  This 
la  purely  a  question  of  constmction  depouk 
Ing  upon  the  intent  of  the  testator.  We  en- 
tertain the  Tlew  that  the  testator  Intended  to 
Include  them,  and  upon  this  point  we  adopt' 
the  argmnent  of  Justice  Bcott  as  expressed 
In  the  prevailing  opinion  below. 

The  Jndgment  should  be  afiSrmed,  with 
costs  to  the  parties  appearing  in  this  court 
by  attorney  and  filing  briefs,  payable  out  of 
the  fond. 

CtJLLBN,  a  J.,  and  GRAY,  EDWARD  T. 
BABTLETT,  WILLARD  BABTLBTT,  HIS- 
COCK,  and  CHASH,  JJ.,  concus. 

Judgment  affirmed. 

(IM  N.  T.  MS.) 

PEOPUD  ex  leL   MARCH   ▼.  BEAM  et  aL 

(Court  of  Appeals  of  New  York.    April  9, 

1907.) 

1.  ELKcnoNs— DiBPOBinon  or  Ballots— Is- 

KBOtrLABITIBS   ARD    EbBOBS. 

Inapecton  of  election,  who  earned  unofficial 
ballots  to  be  locked  up  and  sealed  with  the  valid 
ballots  voted.  Tiolated  Election  Law,  Laws  1896, 
p.  963,  c  909.  I  111,  which  provides  that  "such 
inspectors  shall,  whenever  unofficial  ballots  are 
voted,  return  all  of  sudi  ballota  in  the  package 
with  the  void  and  protested  ballots." 

2.  Samk— PowxB   or  Irspbctobo— Rxcouht— 
tlAitDAMtra. 

A  village  board  of  Inspectors  eannot  be 
compelled  by  mandamns,  under  Election  Law, 
Laws  1896,  p.  893.  c.  909,  to  reconvene  and  re- 
count the  votes,  after  the  ballot  box  has  been 
locked  and  given  over  to  the  custodian  provided 
by  statute,  since  section  111  (Laws  1896.  p. 
968),  authorising  the  courts  to  open  the  boxes 
and  examine  th^  contents,  does  not  confer  the 
power  to  direct  a  recount 

FEd.  Note.— For  canes  in  point,  see  Cent  Dig. 
▼ol.  1&  Elections,  |  236 ;  vol.  83.  Mandafflos,  H 
154,  157.] 

Gray  and  Werner,  JJ.,  dissenting 

Appeal  from  Bnpreme  Court,  Appellate 
Division,  Fourth  Department. 

Mandamus  by  the  people,  on  the  relation 
of  Henry  C.  March,  to  compel  Andrew  J. 
Beam  and  George  O.  Flynn,  inspectors  of 
election  of  the  Tillage  of  East  Rochester,  to 
reassemble  and  perform  certain  ofDdal  acts. 
From  an  order  of  the  Appellate  Division  (103 
N.  T.  Supp.  818),  affirming  an  order  of  the 
Special  Term  granting  the  writ,  the  defend- 
ants appeal.    Modified  and  affirmed. 

Merton  B.  Lewia,  for  appellants.  Harrciy 
F,  Reorington,  for  respondent. 

EDWARD  T.  B.\RTLETT,  J.  The  Tillage 
of  East  Rochester,  Monroe  county,  recently 


Incorporated,  held  Its  first  election  of  officers 
on  the  13th  of  November,  1906.  At  that  elec- 
tion there  was  but  one  official  ballot  prepar- 
ed by  the  clerk  for  the  use  of  the  electors,  np- 
on  which  appeared  the  name  of  the  relator, 
Henry  O.  March,  as  a  candidate  for  pres- 
.  Ident;  also  the  names  of  two  trnatees,  one 
for  a  short  term  and  the  other  for  a  long 
term,  a  treasurer,  and  a  collector.  This  bal- 
lot contained  as  a  party  emblem  the  wood  cut 
of  a  house;  also  on  the  right  side,  as  re- 
quired by  law,  a  blank  column,  with  spaces 
for  the  names  of  the  five  candidates,  and  a 
notice  to  the  Toter  that  under  the  title  of 
the  office  he  could  insert  the  name  of  any 
person  for  whom  he  desired  to  vote.  This 
Ucket  was  called  the  "People's  Ticket"  On 
the  morning  of  election,  a  large  number  of 
onofficial  ballots  were  brought  Into  the  itoll- 
Ing  place  containing  nominations  for  the  va- 
rious offices,  naming  persons  other  than  those 
on  the  official  ballot  This  ballot  was  styl- 
ed the  "Citizens'  Ticket"  and  was  headed 
by  one-  T.  Joseph  Mitchell  as  candidate  ft>r 
president  There  were  three  Inspectors  of 
election  present  on  that  day.  One  has  since 
died,  and  the  two  survivors  are  the  defend- 
ants in  this  proceeding. 

One  Frank  G.  Hamilton  swears  that  at  the 
opening  of  the  polls  at  such  election  he  ob- 
jected to  the  use  by  the  Inspectors  of  any 
but  the  official  ballots  fomished  by  the  Til- 
lage clerk ;  that  at  the  same  time  there  was 
handed  to  the  Inspectors  a  package  of  nn- 
official  ballots,  and  such  ballots  were  so 
handed  to  the  electors  by  the  inspectors  OTer 
his  protest;  that  he  observed  the  Inspectors 
received  both  kinds  of  ballots,  according  to 
the  choice  of  the  elector,  and  deposited  them 
in  the  box  for  the  reception  of  ballots  and 
the  stubs  In  the  box  prepared  for  the  stubs 
taken  from  ballota  legally  voted.  He  also 
swears  that  at  the  close  of  the  election,  be- 
fore any  ballots  were  opened,  and  before  any 
Totes  were  canrassed,  be  served  upon  each 
of  the  Inspectors  of  election  a  written  no- 
tice, addressed  to  the  board  of  Inspectors, 
and  reading  as  follows :  "Gentlemen :  The 
undersigned  duly  qualified  voter  of  said  Til- 
lage respectfully  demands  that  you  refrain 
from  opening  and  counting  the  ballot  box 
containing  unofficial  ballots  received  by  you 
at  said  election  held  November  13,  1906. 
That  In  case  you  do  open  the  box  and  can- 
vass such  ballots,  or  any  ballota  cast  for 
T.  Joseph  Mitchell  and  others,  then  and  In 
that  case  that  you  indorse  upon  said  ballots : 
'Objected  to  because  marked  for  identification. 
That  you  specif^  over  your  signatures  that 
said  ballot  is  objected  to  on  the  ground  that 
It  la  unofficial  and  marked  for  Identification 
by  reason  of  It  being  oitlrely  blank  where 
Indorsement  Is  required  to  be  made.  That 
you  return  all  of  said  nnoffidal  ballots,  so- 
called,  with  the  void  and  protested  ballots, 
as  required  by  section  111  of  the  election 
law.    [Signed]  Frank  0.  QaJBilUon,  Watcher 
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for  the  People's  Party."  After  swearing  to 
tbe  number  of  ballots  cast  of  both  kinds, 
Hamilton  further  avers:  "I  fiirther  say 
that  while  said  ballots  were  being  counted 
I  again  requested  each  inspector  to  indorse 
upon  each  unofficial  ballot  a  statement  to 
the  effect  that  the  same  was  objected  to 
for  the  reason  that  it  was  marked  for  identi- 
fication. In  that  it  had  no  indorsement  there- 
on and  could  be  readily  discerned  from  the 
official  ballot,  and  that  I  requested  each  In- 
spector several  times  to  do  up  securely  all 
of  the  199  unofficial  ballots  so  voted  for  T. 
Joseph  Mitchell,  and  to  return  the  same  with 
the  void  and  protested  ballots,  as  provided 
In  section  111  of  the  election  law  (Laws  1896, 
p.  963,  c.  909),  which  the  inspectors  refused 
to  do."  It  farther  appears  that  all  the 
ballots  cast  at  this  election,  official,  unofficial, 
and  protested,  as  marked  for  identification, 
were  counted  and  placed  in  a  ballot  l>ox, 
which  was  locked  and  sealed.  The  result 
of  this  election  was  that  826  votes  were  cast 
for  president;  the  relator  received  116  votes, 
and  Mitchell,  the  candidate  heading  the  un- 
official ballot,  received  210  votes. 

In  this  condition  of  affairs,  application  was 
made  to  the  Special  Term  for  a  writ  of  per- 
emptory mandamus.  The  petition  for  the 
writ  asked  for  various  forms  of  relief.  The 
writ  was  granted,  commanding  the  Inspectors 
to  correct  their  certificates  of  canvass,  make 
a  correct  certificate  of  the  result  of  the  election 
by  deducting  the  votes  counted  upon  the  unof- 
ficial ballots,  commanding  that  they  indorse 
upon  the  unofficial  ballots  the  statement  that 
such  ballots  were  objected  to  because  marked 
for  identification,  and  that  they  specify  over 
their  signatures  that  each  of  said  ballots,  was 
objected  to  on  the  ground  that  it  is  unofficial 
and  marked  for  identification,  and  that  such 
inspectors  return  all  of  the  official  ballots 
cast  at  such  election,  with  the  void  and  pro- 
tested ballots,  as  required  by  section  111  of 
the  election  law,  and  that  they  make  a  re- 
turn and  canvass  in  all  respects  as  required 
by  the  election  law,  and  that  they  properly 
proclaim  the  correct  count  and  file  such  state- 
ment of  canvass  with  the  village  clerk  of 
the  village  of  East  Rochester  In  the  manner 
required  by  law,  and  that  each  of  said  de- 
fendants do  all  things  necessary  to  be  done 
In  the  premises  for  the  proper  discharge  of 
the  duties  of  their  office,  to  the  end  that  a~ 
correct  certificate  of  canvass  of  said  ballots 
may  be  made  In  the  manner  provided  by  the 
election  law.  An  appeal  was  taken  to  the 
Appellate  Division,  where  the  order  granting 
the  writ  in  this  form  was  affirmed  on  the 
opinion  of  the  learned  Judge  at  Special  Term. 
The  appellants  Insist  that  the  court  was  with- 
out Jurisdiction  to  issue  this  writ  of  manda- 
mus and  asdc  for  an  absolute  reversal  of  the 
order  granting  the  same.  The  respondent 
argues  that  the  Supreme  Court  has  full  Juris- 
diction in  the  premises. 

It  is  quite  clear  that  the  defendants  are 
in  flagrant  violation  of  the  provisions  of  sec- 


tion 111  of  the  election  law.  They  had  he- 
fore  them  not  only  unofficial  ballots,  but  the 
same  were  objected  to  as  marked  for  identi- 
fication. The  section  In  question  provides: 
"Such  inspectors  shall,  whenever  unofiSdal 
ballots  are  voted,  return  all  of  such  ballots 
in  the  package  with  the  void  and  protested 
ballots.  •  •  •  Forthwith  upon  the  com- 
pletion of  such  original  statement  *  •  • 
the  ballots  voted,  except  the  void  and  irro- 
tested  ballots,  shall  be  replaced  in  tbe  twx 
from  which  th^  were  takai,  together  with 
a  statement  as  to  the  number  of  such  ballots 
80  replaced.  Each  such  box  shall  be  securely 
locked  and  sealed,  and  shall  be  deposited  with 
the  officer  or  board  furnishing  such  boxes. 
They  shall  be  preserved  Inviolate  for  six 
months  after  such  election  and  may  be  opened 
and  their  contents  examined  upon  the  order 
of  the  Supreme  C3onrt  or  a  justice  thereof 
or  a  county  judge  of  such  county,  and  at  tbe 
expiration  of  such  time  tbe  ballots  may  be 
disposed  of  in  the  discretion  of  the  officer 
or  l)oard  having  charge  of  them."  Laws  1896, 
p.  964,  c.  909.  These  inspectors,  without  re- 
gard to  tbe  command  of  the  statute  which 
required  them  to  return  the  unofficial  and 
protested  ballots  In  a  package  to  the  proper 
authorities,  have  caused  them  to  be  locked 
up  and  sealed  with  the  valid  ballots  voted. 
The  relator,  however,  se^s  not  only  to  liave 
the  ballot  I>ox  unlocked  under  judicial  order 
and  legal  scrutiny  to  secure  the  proper  dis- 
position of  unofficial,  void,  and  protested 
ballots,  but  demands  a  lecanvass  of  the  vote. 
We  are  of  opinion  that  a  recanvass  of 
the  vote  by  the  board  of  inspectors  and  a 
proclamation  of  the  correct  count  cannot  be 
compelled  by  mandamus  under  the  election 
law,  in  view  of  the  recent  decisions  of  this 
court.  People  ex  rel.  Brink  v.  Way,  179  N. 
X.  174,  71  N.  E.  756;  Matter  of  Hearst  v. 
Woelper,  183  N.  T.  274,  76  N.  E.  28.  In  tbe 
former  case  this  court  held  that,  while  sec- 
tion lU  authorizes  the  court  to  open  the 
the  boxes  and  permit  their  contents  to  be 
examined,  it  does  not  confer  the  power  to  di- 
rect a  recount,  and  therefore  mandamus  will 
not  He  to  compel  it.  The  last  case  cited  fol- 
lowed the  law  as  laid  down  in  179  N.  T.  174, 
71  N.  B.  756,  supra. 

If  any  effect  Is  to  be  given  to  the  language 
of  section  111  that  the  ballot  Iraxes  locked 
and  sealed  may  be  opened  and  their  contents 
examined  upon  the  order  of  the  Supreme 
Court,  or  a  justice  thereof,  or  a  county  judge. 
It  would  seem  that  It  was  within  the  pow« 
of  the  Supreme  Court  in  this  case,  notwith- 
standing the  above  decisions,  to  command 
that  the  ballot  box  containing  these  void,  un- 
official, and  protested  ballots  should  be  open- 
ed, and  those  ballots  removed  and  placed  In 
a  package  and  disposed  of  according  to  the 
commands  of  said  section,  to  tbe  end  that  the 
proceedings  authorized  by  section  114  of  the 
act  may  be  Instituted,  If  the  relator  should 
so  desire.  If  the  relator  sees  fit  hereafter  to 
Invoke  any  remedy  that  Is  open  to  him,  he 
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is  entitled,  as  a  matter  of  strict  legal  right, 
to  have  tliese  void,  unofficial,  and  protested 
ballots  removed  from  tbe  ballot  box  wtaereln 
they  are  now  oniawfally  locked  and  sealed 
and  disposed  of  precisely  in  tbe  manner  di- 
rected by  section  111,  as  they  will  be  the 
fonndation  for  any  proceeding  be  may  dect 
to  Institute  in  order  to  sectire  his  legal  rights 
in  the  premises.  It  having  been  settled  by 
the  decisions  of  this  court  that  a  recount 'is  not 
aotborized  by  the  election  law,  it  is  all  the 
more  Important  that  If  any  remedy  Is  open  to 
a  defrauded  candidate,  it  should  be  carefully 
guarded  and  strictly  enforced. 

The  writ  of  mandamus  In  the  case  before 
us.  In  BO  far  as  it  permits  and  commands  a 
recanvass  of  tbe  vote  and  a  proclamation  of 
tbe  result,  is  void  for  want  of  Jurisdiction. 
The  order  and  writ  should  be  modified  in  ac> 
cordance  with  the  views  expressed  in  this 
opinion,  and  as  so  modified  affirmed,  wlthont- 
costs  in  this  court  to  either  party. 

GRAT,  J.  (dissenting).  I  must  dissent 
from  the  opinion  in  this  case.  Its  adoption 
amounts  to  a  Judicial  amendment  of  the  elec- 
tion law.  The  order  for  the  writ  in  this  case 
does  not,  as  tbe  opinion  seems  to  assume,  pro- 
vide for  the  opening  of  the  election  ballot 
boxes  and  their  examination,  simply,  as  la 
permitted  by  section  111  of  tbe  election  law. 
It  undertakes  to  accomplish  something  very 
different,  as  its  mere  reading,  even  as  modi- 
fied by  the  opinion,  will  show.  The  defend- 
ants, who  were  the  election  Inspectors,  are, 
in  effect,  to  recanvass  the  ballots  cast  at  the 
election  in  accordance  with  the  directions  of 
the  order.  They  are  to  make  certain  indorse- 
ments upon  the  ballots  which  are  in  the  seal- 
ed ballot  boxes,  and  they  are  to  return  them 
separately,  with  a  statement  of  their  recoimt; 
notwithstanding  that  the  ballot  boxes  are  to 
be  kept  inviolate  by  law.  The  election  law, 
to  which  the  relator  appeals,  and  upon  which 
the  order  for  the  writ,  in  terms,  is  based,  In 
regulating  tbe  conduct  of  elections,  provides 
for  the  Issuance  of  the  writ  of  mandamus  in 
only  two  cases.  Section  114  provides  for 
such  a  writ.  In  review  of  the  action  of  the 
election  officers,  when  what  is  sought  Is  the 
recount  of  the  ballots  which  have  been  mark- 
ed for  identification,  or  a  determination 
whether  ballots  rejected  as  void  shall  be 
counted.  Section  111  of  the  election  law  ex- 
pressly requires  the  ballots  which  have  been 
voted  to  be  placed  In  a  ballot  box,  which  Is 
to  be  locked,  sealed,  and  preserved  Inviolate 
for  six  months  after  the  election,  and  pro- 
vides that  they  may  be  only  opened  and  their 
contents  examined  when  so  ordered  by  the 
court  The  only  ballots,  which  may  be 
brought  into  court  through  the  instrumentali- 
ty of  a  writ  of  mandamus,  are  those  which, 
under  section  111,  were  "secured  in  a  sep- 
arate sealed  package"  as  having  been  marked 
for  Identification,  or  rejected  as  void.  These 
special  provisions  of  sections  111  and  114  nec- 
essarily exclude  by  implication  any  right  to 


the  writ  of  mandamus  for  the  purpose  of  a 
recount  of  tbe  ballots,  which  are  in  the  seal- 
ed ballot  boxes,  or  for  any  purpose  baving  to 
do  with  the  handling  of  such  ballots,  or  with 
the  alteration  of  the  result  certified  as  to 
such  ballots.  If  the  action  of  the  officers 
with  respect  to  the  ballots  placed  In  the  seal- 
ed ballot  boxes  is  to  be  the  subject  of  Judicial 
review,  it  Is  only  possible  through  a  Judicial 
proceeding,  in  which  the  right  of  the  in- 
cumbent of  the  office  Is  In  contest  Natural- 
ly, for  the  purpose  of  such  a  proceeding  the 
court  may  order,  under  the  provisions  of  sec- 
tion 111,  the  opening  of  tbe  boxes  and  tbe  ex- 
amination of  tbeir  contents,  which  would 
then  be  done,  with  proper  safeguards,  by,  or 
under  the  supervision  of,  the  court  Within 
the  Intendment  of  the  election  law,  as  is.  In- 
deed, the  fact  the  sealed  ballot  boxes  with 
their  contents,  upon  the  close  of  an  election, 
have  passed  out  of  the  Iiands  of  the  election 
Inspectors.  The  opinion  therefore  advises  a 
violation  of  the  provisions  of  the  election  law 
and  Is  in  conflict  with  what  we  have  held  In 
the  cases  of  Matter  of  Hearst  v.  Woelper,  183 
N.  T.  274,  76  N.  B.  28,  and  of  People  ex  rel. 
Brink  v.  Way,  179  N.  T.  174,  71  N.  B.  756. 

That  any  inherent  power  resides  in  the 
court  to  make  the  order,  either  as  it  original- 
ly was  made,  or  as  the  opinion  modifies  It 
is,  of  course.  Inconceivable,  when  the  election 
law  specifies  the  cases  In  which  the  writ  of 
mandamus  may  issue  to  review  the  acts  of 
the  election  inspectors.  There  Is  good  reason 
for  confining  the  Issuance  of  the  writ  of 
mandamus  to  the  cases  specified  In  section 
114.  The  purpose  of  the  provision  of  that 
section  and  of  section  111  is  that  tbe  results 
of  an  election  shall  not  be  kept  in  doubt,  nor 
the  public  mind  be  kept  In  agitation,  by  111 
advised  or  frantic  applications  of  defeated 
candidates  for  orders,  generally,  reviewing 
the  action  of  the  inspectors  of  election; 
whether  by  way  of  a  recount  of  the  ballots 
voted,  or,  as  it  will  be  in  the  present  case, 
by  ways  which  result  in  a  recount  The 
formalities  of  the  election  law  having  been  - 
complied  with,  the  result  may  only  be  con- 
tested in  two  ways;  partially,  by  the  sum- 
n^ary  method  of  mandamus  proceedings  to 
review  the  decision  of  the  inspectors  upon  tbe 
protested,  or  void,  ballots;  or,  wholly,  through 
the  orderly  procedure  of  an  action  in  the  na- 
ture of  quo  warranto,  instituted  by  the  de- 
feated candidate  to  try  his  opponent's  right 
to  hold  office,  upon  charges  with  respect  to 
the  election,  which  challenge  the  correctness 
of  the  whole  count  and  Involve  the  validity 
of  the  ballots  received  and  preserved  in  the 
ballot  boxes.  The  result  of  such  an  action 
would  determine  the  right  to  the  office  and 
would  determine  the  controversy.  It  appears 
to  me  that  the  Interest  of  the  public  is  better 
promoted  by  such  a  course.  If  this  relator  Is 
right  In  his  contention  that  the  unofficial  bal- 
lots voted  and  received  at  the  election  in 
question  were  Illegal,  and  should  not  have 
been  counted,  he  should  be  remitted  to  such 
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an  BCtion  against  the  occupant  of  the  office 
for  -which  he  was  a  candidate,  wherein  a 
final  Judgment  might  be  rendered  determlB' 
Ing  concluslTely  the  qnestlon  as  betweoi 
them, 

CULLBN,  C  J.,  and  HAIGHT,  VANN,  and 
CHASEJ,  JJ,,  concur  with  EDWABD  T. 
BARTLETT,  J.  WEBNEB,  J.,  concurs  with 
GBAT,  J. 

Ordered  accordingly. 


(188  N.  T.  ro 

In  re  KIDD'S  ESTATE, 
(Coart  of  Appeals  of  New  Tork.    April  16, 

loor.) 

TazATIOK  —  TBAHSFKB  TaZU  —  SUBJKGT  TO 

Tax. 

Testator's  arreement  to  bequeath  and  de- 
vise to  his  steiMaughter  all  the  property  he 
might  have  at  his  death,  or  a  portion  of  it,  de- 
pendent on  the  existence  of  otoer  children,  not 
having  been  performed,  the  stepdaughter  sued 
the  execntors,  trustees,  and  beneficiaries  under 
the  will  actually  made,  in  which  judgment  was 
rendered  declaring  the  agreement  valid,  that 
she  was  entitled  to  the  entire  estate,  and  direct- 
ing defendants  to  execute  to  the  stepdaughter 
all  necessary  releases  and  conveyances  of  the 
property.  Held,  in  an  action  by  the  stepdaugh- 
ter to  nave  the  estate  declared  exempt  of  any 
transfer  tax,  that  since,  in  equity,  the  benefi- 
ciaries under  the  will  actually  made  by  testator 
were  trustees  of  the  property  for  the  stepdaugh- 
ter, the  devolution  thereof  was  under  the  will, 
and  hence  was  subject  to  the  transfer  tax. 

Bartlett  and  Yann,  JJ.,  dissenting. 

Appeal  from  Supreme  Court;  Appellate  Di- 
vision, First  Department. 

In  tiie  matter  of  the  transfer  tax  upon  the 
estate  of  George  W.  Kldd,  deceased.  Appeal 
by  the  State  Ck>mptroller  from  an  order  of  the 
Appellate  Division  of  the  First  Department 
(100  N.  Y.  Supp.  917,  115  App.  Dlv.  205),  af- 
firming an  order  of  the  surrogate  declaring 
the  estate  of  the  decedent  exempt  from  taxa- 
tion under  the  act  relative  to  taxable  trans- 
fers of  property.  Order  of  the  Appellate  Di- 
vision and  of  the  Surrogate's  Court  reversed, 
and  application  denied. 

Eugene  D.  Flanlgan,  for  appellant.  Henry 
Hlr8(diberg,  for  respondent 

CULLEN,  a  J.  George  W.  Kldd  died  De- 
cember S,  1901,  possessed  of  an  estate  exceed- 
ing in  value  $800,000.  He  left  a  will,  which 
was  admitted  to  probate  by  the  surrogate  of 
the  county  of  New  Xork  on  April  6, 1903.  By 
bis  will  be  created  a  number  of  trusts,  the 
ultimate  remainders  in  which  were  contin- 
gent. The  details  of  the  will  are  immaterial. 
It  is  sufficient  to  say  that,  proceedings  having 
been  instituted  to  determine  the  amount  of 
the  transfer  tax,  an  agreement  was  entered 
Into  in  March,  1905,  between  the  executor 
and  the  State  Comptroller,  under  the  provi- 
sions of  section  230a  of  the  tax  law  (Laws 
1901,  p.  388,  a  173),  compromising  the  tax  at 
the  sum  of  $10,000,  which  was  paid  to  the 
Comptroller.    Before  this  time  one  Grace  G. 


Dlddnson,  a  stepdaughter  and  a  beneadaiy 
to  a  limited  extent  under  his  will,  btougbt  an 
action  in  the  Supreme  C^urt  against  the  ex- 
ecutors and  trustees  of  Mr.  Kldd's  will  and 
the  other  beneflclariea  thereunder,  alleging  an 
antenuptial  agreement  between  her  mother 
and  the  said  Kldd,  whereby.  In  consideration 
of  the  marriage  and  the  promise  of  ber  moth- 
er to  turn  over  to  him  the  sum  of  $40.(XX>  to 
be  used  in  his  traslnees,  the  said  Kldd  agreed 
"that  he  would  adopt  said  Grace  G.  Slocnm 
(now  Dicfcinaon),  give  ber  ills  name,  and  make 
her  bis  heir,  and  that.  In  case  there  abonld  be 
issue  of  said  marriage,  he  would  by  will  be- 
queath and  devise  all  of  his  property  equally 
to  and  among  the  said  child  and  bis  otlier 
children,  and,  in  case  there  should  be  no  issne 
of  said  marriage,  then  in  that  case  he  wonid 
devise  and  bequeath  all  of  Us  property  to  tlie 
said  Grace  G.  Slocum,"  the  performance  of 
said  agreement  by  ber  mother,  and  the  failure 
of  the  deceased  to  perform  the  same  on  his 
part  The  pleadings  in  that  action  are  not  in 
this  record.  We  have  merely  the  findings 
and  the  Judgment  The  trial  court  found  the 
facts  as  alleged,  and  Judgment  was  entered 
declaring  the  contract  recited  to  be  a  valid 
contract  entitling  the  plaintiff  to  all  the 
property,  real  and  personal,  of  which  the  de- 
ceased died  seised,  or  possessed,  and  directing 
the  defendants  to  execute  and  deliver  to  the 
plaintiff  all  necessary  releases  and  convey- 
ances of  said  property.  Thereafter  the  ex- 
ecutor of  the  will  and  Mrs.  Dickinson  Institut- 
ed this  proceeding  to  have  the  estate  declared 
exempt  from  taxation.  The  application  was 
granted  by  the  surrogate,  and  the  order  grant- 
ing it  has  been  affirmed  by  the  Appellate  Di- 
vision by  a  divided  court 

While  the  principal  argument  before  ns  has 
been  devoted  to  the  question  whether  the  com- 
promise made  between  the  executor  and  the 
Comptroller  can  now  be  set  aside  or  attacked 
collaterally,  we  do  not  find  it  necessary  to 
consider  the  question,  since  we  are  of  opin- 
ion tba^  giving  full  effect  to  the  Judgment  in 
the  Supreme  Court  action,  nevertheless  the  es- 
tate is  liable  to  the  transfer  tax.  The  con- 
tract between  the  plaintiff's  mother  and  the 
deceased,  which  has  been  enforced  by  the 
Judgment  of  the  Supreme  (}ourt  was  to  be- 
queath and  devise  to  his  stepdaughter,  by 
will,  either  the  whole  property,  he  might  leave 
or  a  portion  of  it  dependent  on  the  existence 
of  other  children.  It  was  not  a  contract  to 
convey,  but  a  contract  to  make  a  will  in  her 
favor.  Had  the  deceased  performed  his  agree- 
ment and  given  ber  his  property  by  will,  ttie 
estate  would  bare  been  subject  to  the  tax. 
Substantially  this  proposition  was  decided  in 
Matter  of  Dows,  167  N.  Y.  227,  GO  N.  E.  4X). 
52  L.  R.  A.  483,  88  Am.  St  Rep.  508.  In  that 
case  the  property  which  was  the  subject  of 
the  proceeding  was  a  part  of  the  estate  of  the 
elder  Dows.  who  died  prior  to  the  enactment 
of  any  law  Imposing  a  tax  on  succession  by 
lineal  descendants.  By  his  will  Dows,  the 
elder,  authorized  his  son,  the  equitable  life 
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tenant  of  a  trust  fond,  to  appoint  by  his  will 
tbe  corpus  of  tbe  tmat  fund  among  bis  is- 
sue. It  was  there  contended  by  tbe  appoint- 
ees of  tbe  son  tbat  tbey  took,  under  tbe  will 
of  tbelr  grandfather  and  were  not  subject  to 
the  tax  imposed  by  statutes  subseQuent  to  his 
death.  We  held  tliat,  "when  David  Dows, 
Sr.,  devised  bis  property  to  the  appointees  un- 
der the  will  of  his  son,  he  necessarily  subject- 
ed it  to  the  charge  that  the  state  might  Im- 
pose on  tbe  privil^^  accorded  to  the  son  of 
making  a  wUV  and  upheld  the  tax.  This  de- 
cision was  afSrmed  by  the  Supreme  Court  of 
the  United  States,  snb  nom.  Orr  r.  Gllman, 
183  D.  S.  278,  22  Sup.  Ct  213,  46  L.  Ed.  196. 
Matter  of  Delano,  176  N.  Y.  486,  68  N.  E.  871, 
64  li.  R.  A.  279,  affirmed  by  Supreme  Court 
April  15,  1907,  sub  nom.  Chanler  y.  Kelsey,  27 
Sup.  Ct  550,  51  L.  Ed. ,  is  to  the  same  ef- 
fect In  tbat  case,  long  before  any  succession 
tar,  William  B.  Astor  conveyed  certain  real 
estate  to  bis  daughter  for  life,  with  power  of 
appointment  by  will,  and  in  default  of  ap- 
pointment then  remainder  over.  The  daugh- 
ter died,  at  a  time  when  there  was  an  inheri- 
tance tax,  leaving  a  will  by  which  she  ap- 
pointed the  remainder.  It  was  held  tbat  the 
estate  was  subject  to  the  tax.  The  present 
case  plainly  difTers  in  principle  from  those 
cited  by  the  learned  counsel  for  tbe  respond- 
ent, such  as  Matter,  of  Pell,  171  N.  T.  48,  63 
N.  E.  789,  57  li.  a.  A.  540,  89  Am.  St  Rep. 
791,  Matter  of  Batcer,  178  N.  Y.  675,  70  N.  E. 
1094,  afllrmlnt'  83  App.  Div.  530,  82  N.  T. 
Snpp.  890,  on  opinion  below ;  Matter  of  Craig, 
181  N.  T.  551,  74  N.  B.  1116,  affirming  B7  App. 
Div.  289,  89  N.  Y.  Supp.  971,  on  opinion  be- 
low, and  Matter  of  I.ansing,  182  K.  T.  238,  74 
N.  B.  882.  In  tbe  Pell  Case  tbe  remainder- 
man claimed  under  a  will  which  bad  taken 
effect  by  the  death  of  the  testator  in  18(j3. 
Tbe  estate  vested  in  title,  though  not  in  pos- 
session, at  that  time.  It  was  at  ail  times 
alienable  by  the  remainderman,  and  also  de- 
visable and  descendible,  unless  the  limitations 
of  tbe  remainder  were  such  as  to  make  it  fail 
ou  bis  death.  This  is  true  of  tbe  other  cases 
cited.  Mrs.  Dickinson  had  no  such  interest 
in  tbe  estate  of  the  deceased.  While  tbe  tes- 
tator could  not  have  conveyed  it  in  fraud  of 
her  rights,  he  could  have  entirely  consumed 
it  In  living  expenses  or  by  speculation. 

It  does  not  affect  the  qnestlon  of  tbe  liabili- 
ty of  the  estate  to  taxation  that  In  conse- 
quence of  the  failure  of  the  testator  to  carry 
out  his  promise,  Mrs.  Dickinson  was  obliged 
to  resort  to  a  court  for  relief.  The  method 
by  which  a  court  of  equity  In  a  proper  case 
(for  there  is  not  in  all  cases  an  absolute  right 
for  its  enforcement)  enforces  an  agreement  of 
the  character  of  the  one  before  us  Is  well  set- 
tled. It  does  not  set  aside  the  will,  for  in  tbe 
present  case  such  a  Judgment  would  do  the 
plaintiff  In  tbe  Supreme  Court  action  no  good, 
for  she  was  neither  heir  at  law  nor  next  of 
kin;  bnt  it  converts  the  devisees  under  the 
will,  or  tbe  heirs  at  law  or  next  of  kin,  as  the 
cose  'nay  require.  Into  trustees  for  the  bene- 


ficiary under  the  t^ginal  agreement  T^ 
subject  has  been  quite  recently  before  as  in 
the  case  of  Phalen  v.  United  States  Trust 
Company,  186  N.  Y.  178,  78  N.  E.  943.  There 
Judge  Werner  wrote  for  the  court:  "The 
principle  upon  which  such  agreements  are 
sustained  was  stated  by  Iiord  Camden  as  ear- 
ly as  the  year  1768  in  Durfour  v.  Ferraro, 
Hargrave's  Jurid.  Arg.  304,  and  it  was  not 
then  new:  •  •  •  "Though  a  will  is  al- 
ways revocable,  and  the  last  must  always  be 
the  testator's  will,  yet  a  man  may  so  bind  his 
assets  by  agreement  that  his  will  shall  be  a 
trustee  for  performance  of  his  agreement.  A 
covenant  to  leave  so  much  to  his  wife  or 
daughter,  etc.  *  •  •  These  cases  are  com- 
mon ;  and  there  is  no  difference  between 
promising  to  make  a  will  in  such  a  form  and 
making  bis  will  with  a  promise  not  to  revoke. 
This  court  does  not  set  aside  the  will,  but 
makes  the  devisee,  heir,  or  executor  trustee  to 
perform  the  contract'  "  Therefore  the  devo- 
lution of  the  property  has  In  fact  taken  place 
under  the  wilt,, and  such  devolution  Is  subject 
to  the  transfer  tax. 

The  orders  of  the  Appellate  Division  and  of 
the  Surrogate's  Court  should  be  reversed,  and 
the  application  denied,  with  costs  in  all 
courts. 

O'BRIEN,  HAIGHT,  HISCOCK.  and 
CHASE,  33.,  concur.  EDWARD  T.  BABT- 
LETT  and  VANN,  JJ.,  dissent 

Orders  reversed,  eta 


am  N.  T.  14&) 

PEOPIiB  r.  CIARDL 

(Court  of  Appeals  (rf  New  York.   AiHril  2,  IMT.) 

HOMICIM  —  ElVIMHCT  —  WkOHT  AHD  SUTFI- 
OIENCT— DKOBEK   OV   MOBDKB. 

In  a  prosecution  for  murder,  ievldence  ex- 
amined, and  held  snffident  to  sustain  a  verdict 
of  mcrder  in  the  first  degree. 

Appeal  from  Court  of  General  Sessions, 
Tompkina  County. 

(3arlo  Qardi  was  convicted  of  mnrder  in 
the  first  degree,  and  appeals.   Affirmed. 

David  M.  Dean,  for  appellant  Wlllard  M. 
Kent  Dlst  Atty.,  for  tbe  people. 

GRAY,  J.  Tbe  defendant  was  charged 
with  the  crime  of  mnrder  in  the  first  degree, 
committed  upon  Louigi  Porgi.  His  indict- 
ment was  followed  by  a  trial,  and  he  was 
found  guilty  by  the  Jury  as  charged.  FrtHn 
the  Judgment  of  conviction  be  has  appealed 
to  this  court 

That  the  deceased  came  to  bis  death  by 
violent  means  was  conceded.  His  body  was 
found,  in  the  early  morning  of  November  80, 
1904,  in  a  wood,  near  the  limits  of  the  city 
of  Ithaca,  by  some  laborers.  Strewn  upon 
the  path,  near  the  spot  where  the  body  lay, 
they  had  observed  a  dinner  pail,  a  mitten,  a 
hat,  and,  further  on,  an  overcoat,  which  led 
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them  to  the  dlscoyery  of  the  body.  There 
were  evidences  of  a  struggle  having  taken 
place,  and  a  narrow  strap  was  about  the 
neck,  tightly  drawn.  The  medical  evidence 
established  that  death  bad  been  caused  by 
strangulation.  The  body  was  removed  to  the 
morgue,  and  the  chief  of  police  caused  at 
once  the  arrest  of  two  persons  who  roomed 
with  th^  deceased  at  a  boarding  house  kept 
by  a  man  named  Eagles,  one  of  whom  was 
the  defendant.  Four  persons  occupied  the 
room,  and  all  were  Italian  workingmen.  The 
two  roommates  of  the  defendant  and  the  de- 
ceased were  named  Palagido  Todi  and  Isa- 
doro  Dellavecchia.  About  6  o'clock  that 
morning  all  arose,  except  Todl,  who  was  ill 
and  remained  in  bed.  The  first  to  leave  the 
house  was  Dellavecchia,  and  he  was  followed 
by  the  defendant  Soon  after  the  deceased 
also  left  the  house.  Todi  fell  asleep,  and 
later  was  awakened  by  the  defendant,  who 
said  that  it  was  8  o'clock,  and  asked  if  he 
was  not  going  to  get  up.  The  fire,  which  had 
been  lighted  In  the  stove  earlier,  bad  gone 
out  and  the  room  was  cold.  This  indicated 
the  absence  of  the  defendant  theretofore. 
The  housdceeper  testified  to  hearing  the  first 
man  who  left  the  house  pass  by  her  window 
and  proceed  towards  the  highway  to  the  city, 
which  was  in  the  direction  of  Dellavecchla's 
work.  She  remembered  that  the  second  man 
went  in  the  direction  of  the  wood.  Eagles, 
the  keeper  of  the  boarding  bouse,  testified 
that  he  recognized  the  peculiar  step  of  the 
deceased  when  he  went  out  of  the  house 
proceeding  in  the  direction  of  the  wood. 
The  deceased  was  the  last  of  the  three  to 
leave,  and  to  reach  the  place  of  bis  employ- 
ment, he  had  to  pass  through  the  wood.  A 
witness  testified  to  meeting  the  deceased  on 
his  way  to  work  at  a  point  Just  above  the 
wood,  and  to  his  not  wearing  any  overcoat. 
That  same  morning,  and  at  about  the  same 
early  hour,  some  other  Italian  laborers,  pass- 
ing over  the  path  in  the  wood,  beard  ahead 
of  them  a  cry,  in  their  own  language,  to  the 
effect  that  "he  is  killing  me."  Hastening 
forward,  they  came  upon  the  articles  of  wear- 
ing apparel  In  the  path  and  picked  up  the 
overcoat;  but,  hearing  nothing  more,  threw 
it  down  again  and  hastened  forward,  until 
they  bad  Joined  one  of  their  number,  who 
had  gone  in  advance  of  them.  This  overcoat 
they,  and  a  number  of  other  witnesses,  iden- 
tified as  having  been  worn  by  the  defendant. 
It  was  placed  upon  the  body  when  it  was  tak- 
en to  the  morgue.  The  defendant,  when  ar- 
rested, was  brought  to  the  morgue,  and,  upon 
entering  the  room,  exclaimed :  "It  is  Louigi's 
coat."  The  significance  of  this  circumstance 
is  that  the  room  used  for  a  morgue  was  an 
inside  one  and  so  dimly  lighted  that,  while 
the  body  and  the  coat  could  be  seen  objective- 
ly by  any  one  entering,  it  was  impossible,  ac- 
cording to  the  coroner  and  some  other  wit- 
nesses, to  identify  the  features  of  the  corpse, 
or  the  color  of  the  coat. 
There  was  evidence  of  the  deceased  hav- 


ing exhibited  to  a  friend.  In  the  presence 
of  the  defendant,  a  black  podcetbook,  con- 
taining a  number  of  bills  for  $10,  and 
for  lesser  amounts,  three  daya  before  the 
homicide.  A  black  pocketbook  was  found 
upon  the  defendant's  person,  which  contained 
$41,  of  which  sum  a  part  was  in  $10  bills. 
Other  evidence  showed  that,  vrlthin  a  few 
days  of  the  homicide,  the  defendant  stated 
that  he  had  no  money ;  that  he  bad  borrowed 
$1  of  a  friend ;  that  he  had  suggested  steal- 
ing from  another  Italian  a  sum  of  some  500 
francs  which  he  knew  him  to  have ;  and  that 
he  had  been  heard  to  complain  of  the  de- 
ceased having  money  which  he  would  not 
spend.  While  held  in  Jail  awaiting  his  trial, 
he  made  statements  amounting  to  confessions 
of  his  guilt.  The  witness  Todi,  detained  in 
prison  as  a  witness,  bad  an  interview  with 
hhn.  In  which  he  told  him  that  he,  the  defend- 
ant was  talked  about  in  connection  with  the 
murder,  and  of  Its  having  been  his  overcoat 
that  was  found  near  the  scene.  The  defend- 
ant then  made  this  statement:  "I  done  the 
murder ;  but  there  Is  no  witness.  Nobody  can 
trouble  me.  They  can't  do  anything  with 
me."  Being  asked  what  be  did  with  Lonigl's 
money,  he  told  the  witness  that  he  had  hid- 
den it  under  the  ground  near  Eagles'  bouse. 
He  would  not  tell  him  in  that  conversation 
the  place  where  it  was  buried ;  but  subse- 
quently he  described  the  spot  and  told  him 
to  bring  it,  and  they  would  divide  it  The 
witness  then  went  with  the  sheriff,  the  dis- 
trict attorney,  and  two  other  persons  to  the 
spot  described,  and  found  $83  in  the  ground, 
wrapped  up,  as  the  defendant  also  had  said, 
in  sheets  of  paper.  When  Todl  after  this 
saw  the  defendant,  he  made  some  excuse  to 
him  for  not  having  been  able  to  get  the  mon- 
ey, whereupon  the  defendant  asked  him  to 
send  a  man  named  Graffrel  to  him.  who 
would  know  how  to  get  the  money  and  to 
keep  still  about  It  This  was  the  man  to 
whom  the  defendant  had  previously  suggest- 
ed the  stealing  of  the  500  francs  from  a 
friend.  Oraflrci  had  an  Interview  with  the 
defendant  at  which  he  told  bim  where  the 
money  was  burled  and  that,  if  he  would  get 
the  money,  he  could  take  out  50  or  60  francs. 
Graffrel  was  one  of  those  who  bad  recovered 
the  money  from  its  biding  place.  In  the 
course  of  the  conversation  the  witness  re- 
marked upon  his  having  committed  the  mur- 
der and  of  having  left  his  overcoat  in  the 
road,  to  which  the  defendant  replied  that 
there  were  others  who  would  testify  that  the 
coat  belonged  to  the  deceased.  When  asked 
why  he  did  not  throw  away  the  overcoat  be 
said:  "Well,  I  was  blind."  The  defendant 
told  the  witness:  "If  you  run  away  and  I  am 
found  guilty,  I  can  do  nothing,  but  I  hare 
three  brothers  in  Italy.  They  take  skin  off 
you."  Of  another  witness,  named  Lettes, 
whom  the  defendant  asked  to  write  a  letter 
for  blm  to  the  "old  country,"  be  asked  if  he 
was  going  to  be  a  witness  against  bim.  The 
witness  replied  that  he  was,  and  spoke  cf 
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there  being  other  witnesses  and  of  the  over- 
coat having  been  Identified  aa  belonging  to 
the  defendant  The  defendant  then  said: 
"Even  I  done  the  murder,  no  one  was  with 
Doe.    They  can't  do  anything  to  me." 

When  the  pe<9le  rested  their  case,  the  de- 
fendant offered  no  evidence  in  denial,  or  in 
explanation,  or  to  rebut  the  presumptions  to 
which  the  evidence  might  give  rise.  The 
trial  Judge  submitted  the  case  to  the  Jurors 
In  a  charge,  to  wtiich  no  exception  was  talien 
and  which  was  perfectly  fair  to  the  defend- 
ant 

We  think  that  the  verdict  was  warranted 
by  the  evidence,  and  that  no  other  could 
possibly  hare  been  rendered  upon  any  reason- 
able view  of  the  facts.  The  confessions  of 
guilt  were  abundantly  corroborated  by  the 
facts  and  the  circumstances  excladed  the 
idea  of  any  one  else  having  conmiitted  the 
crime.  Of  the  four  men  rooming  together, 
Dellavecchia  had  proceeded  that  morning  to 
his  wor]£  in  a  difterent  quarter,  and  Todl  was 
ill  and  in  bed.  The  defendant  was  heard  to 
leave  the  house  in  the  direction  of  the  wood, 
through  which  the  deceased  would  have  to 
pass  on  his  way  to  his  worlc.  In  the  vicinity 
of  the  place  of  the  homicide  was  found  an 
overcoat,  which  every  one  recognized  as  the 
one  worn  by  the  defendant  That  he  had  not 
taken  away  his  overcoat  is  explainable  from 
its  having  been  picked  up  and  carried  some 
distance  by  the  Italian  laborers  and  from  its 
being  somewhat  before  daylight  Upon  enter- 
ing the  morgue  be  exclaimed  that  the  coat 
upon  the  body  was  the  deceased's,  when  ob- 
jects were  difficult  to  distinguish  at  a  dis- 
tance. A  few  days  before  he  appears  to  have 
no  money,  and  after  his  arrest  a  pocketbook 
was  found  upon  him  containing  $41.  The 
persons  to  whom  he  admitted  his  guilt  were 
not  implicated  in  the  commission  of  the  crime, 
and  were  not  shown  to  have  any  hostile  mo- 
tive in  testifying  against  him.  The  fact  that 
a  large  sum  of  money  In  bills  was  found 
where  the  defendant  had  stated  to  witnesses 
he  bad  hidden  it  as  money  taken  from  the 
deceased  was  not,  and  could  not  be,  explain- 
ed upon  any  theory  consistent  with  inno- 
cence. A  consideration  of  the  circumstances 
corroborating  the  statements  of  the  defend- 
ant, which  were  testified  to  by  witnesses,  in- 
duces no  reasonable,  if  any,  hesitation  of  the 
mind  to  conclude  adversely  to  the  defendant's 
Innocence,  and  they  sufficiently  evidence  that 
the  homicide  had  been  committed  premed- 
itatediy  and  deliberately. 

None  of  the  rulings  upon  the  trial  presents 
error,  or  requires  discussion.  The  trial  was 
fairly  conducted  and  justice  was  accomplish- 
ed by  the  verdict  of  the  Jury.  I  advise  the 
affirmance  of  the  Judgment  of  conviction. 

CULLEN,  C.  J.,  and  EDWARD  T.  BART- 
LETT.  HAIGHT,  WILLARD  BARTLETT, 
HISCOCK,  and  CHASE,  J  J.,  concur. 

Judgment  affirmed. 


(188  N.  T.  175) 
BURNS  V.  OLD  STERLING  IBON  &  MIN- 
ING CO. 
(Court  of  Appeals  of  New  Tork.   April  2,  1907.) 

1.  Mabteb  and  Sebv  ant— In  juries  to  Serv- 
ant—Action— Question  FOB  JCBT. 

In  an  action  for  injuries  to  a  servant 
while  riding  in  a  car  in  the  shaft  of  a  mine,  evi- 
dence held  to  present  a  question  for  the  jury 
wliether  he  went  into  the  mine  in  obedience  to 
directions  from  the  mine  superintendent. 

2.  Same— Appliances. 

Where  a  mine  wag  equipped  with  a  system 
of  ladders,  well  lighted,  kept  in  good  order,  and 
commonly  used  by  the  imne  employes  in  going 
to  and  from  the  mine,  though  the  master  me- 
chanic, the  mine  boss,  the  blacksmith,  and  two 
miners  occasionally  rode  in  a  car  used  for 
hoisting  ore,  one  of  the  miners  testifying  that 
the  mine  Immb  told  him  not  to  use  the  car,  the 
court  should  have  decided  as  a  matter  of  law 
against  piaintilFs  contention  that  the  car  was 
an  appliance  furnished  by  the  master  to  be 
used  as  a  passenger  elevator. 
8.  Same. 

In  an  action  for  injuries  to  a  servant 
while  riding  in  a  car  used  in  hoisting  ore  from 
a  mine,  where  the  negligence  alleged  was  that 
the  defendant  allowed  a  chute  to  be  negligently 
suspended  over  the  track  over  which  the  car 
passed,  so  as  to  be  dangerous  to  persons  travers- 
ing the  mine  shaft  in  the  car,  evidence  that  the 
ehnte  was  so  constructed  as  to  allow  barely 
enough  room  for  the  car  to  pass,  so  that  per- 
sons standing  on  the  platform  in  loading  the 
car  would  not  allow  ore  to  fall  on  the  work- 
men below,  and  that  the  car  and  chute  hud  been 
used  for  18  years  without  accident  till  the 
plamtlff  was  injured,  but  that  plaintiff  was  not 
warned  of  the  danger  of  riding  in  the  car 
through  the  chute,  was  not  sufficient  to  show 
negligence  on  the  part  of  the  master. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  Department 

Action  by  MUo  Burns  against  the  Old 
Sterling  Iron  &  Mining  Company.  From  a 
Judgment  of  the  Appellate  Division,  Fourth 
Department,  affirming  a  Judgment  for  plain- 
tiff (94  N.  Y.  Supp.  1140,  105  App.  Dlv.  627), 
defendant  appeals.  Reversed,  and  new  trial 
granted. 

Henry  Purcell  and  John  C.  Trolan,  for  ap- 
pellant   Arthur  W.  Orvls,  for  respondent 

WERNER,  J.  The  defendant  Is  a  domestic 
corporation  engaged  In  mining  iron  ore  In 
two  mines  known  as  the  "Old  Sterling"  and 
the  "Dickson,"  both  of  which  are  located  on 
the  Rome,  Watertown  &  Ogdensburgh  Branch 
of  the  New  York  Central  Railroad,  about  two 
miles  from  the  village  of  Antwerp,  In  the 
county  of  Jefferson.  The  plaintiff  commenced 
work  for  the  defendant  at  the  Dickson  mine 
In  December,  1901,  and  continued  until  the 
time  of  the  accident,  which  occurred  on  the 
9th  day  of  April,  1902.  The  general  charge 
of  negligence  against  the  defendant  set  forth 
in  the  complaint  Is  that  the  defendant  failed 
In  Its  duty  to  provide  the  plaintiff  with  a 
good,  safe,  and  secure  place  to  work,  and  the 
specification  In  that  behalf  Is  that  the  de- 
fendant negligently  and  carelessly  construct- 
ed and  suspended  an  ore  chute  In  a  shaft 
used  as  a  passageway  for  a  car  called  a 
"skip,"  by  means  of  which  ore  was  elevated 
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from  tlie  mine  to  tbe  surface  of  the  earth, 
where  it  was  sorted  and  loaded  on  railroad 
cars  for  shipment;  that  the  ore  chute  as 
tbus  constructed  was  dangerous  to  tbe  life 
and  limb  of  persons  riding  In  the  skip ;  and 
that  the  plalntlfT,  while  riding  In  this  skip 
At  tbe  direction  of  the  defendant  and  in  the 
performance  of  duties  which  were  a  part  of 
bis  work,  caught  bis  band  between  tbe  edge 
of  the  skip  and  the  platform  of  the  chute 
referred  to  in  such  a  manner  that  bis  band 
and  arm  were  crushed  and  permanently 
crippled. 

Tbe  record  discloses  that  the  plaintiff's 
work  consisted  in  sorting  the  ore  after  It 
had  been  elevated  from  the  mine  and  dumped 
in  the  car.  This  duty  was  performed  In  a 
building  called  tbe  "top  house,"  which  had 
been  erected  over  a  branch  railroad  track 
extending  into  the  defendant's  premises. 
Close  to  tbe  "top  house,"  and  practically  at 
right  angles  with  the  railroad-  siding,  was 
the  main  shaft  of  tbe  mine,  extending  into 
the  earth  at  an  angle  of  about  57  degrees,  to 
a  depth  of  about  180  feet.  This  shaft  was 
from  6  to  8  feet  In  diameter,  and  was 
equipped  with  a  track  upon  which  tbe  car  or 
skip  was  drawn  back  and- forth  by  means  of 
a  cable,  which  was  operated  by  an  engineer 
in  a  power  house  so  placed  that  the  engineer 
could  see  when  the  skip  reached  tbe  "top 
house."  Tbe  power  house  was  connected  with 
the  two  levels  or  floors  of  the  mine  by  wires 
and  bells,  by  means  of  which  signals  were 
transmitted  to  regulate  the  operation  of  tbe 
skip.  The  skip,  wblcb  was  described  as  being 
like  an  oblong  box  with  the  top  off,  was  con- 
structed of  boiler  Iron,  and  Its  dimensions  as 
It  rested  upon  the  track  were  about  S  feet  In 
width,  about  8^  feet  in  height,  and  from  4 
to  S  feet  in  length.  In  its  operation  through 
the  shaft  It  bad  an  tmobstructed  passage 
wltb  ample  room  on  all  sides  of  It,  except 
at  a  point  about  75  feet  below  the  surface  of 
the  earth,  where  the  mine  had  formerly  beat 
worked  upon  what  Is  known  as  the  "upper 
level."  At  this  point  a  platform  had  been 
constructed  across  tbe  shaft  with  an  opening 
In  it  Just  large  enough  to  permit  of  the  pas- 
sage of  the  skip.  This  platform  was  designed 
to  be  used  as  a  chute  by  means  of  which  tbe 
ore  mined  on  the  "upper  level"  could  be  load- 
ed Into  the  skip,  and  tbe  reason  for  making 
the  opening  In  the  chute  Just  large  enough 
for  the  passage  of  tbe  skip  was  to  prevent 
pieces  of  ore  from  falling  down  Into  the 
shaft  to  tbe  danger  of  the  workmen  employed 
In  tbe  lower  level.  The  upper  level,  wblcb 
had  been  worked  for  many  years,  was  not  in 
use  at  tbe  time  of  tbe  accident,  and  had  not 
been  used  for  several  months  prior  thereto, 
except  for  the  purpose  of  removing  gome  odds 
and  ends  of  ore  that  bad  previous^  been  min- 
ed. During  tbe  time  when  this  upper  level 
bad  been  in  active  use  the  shaft,  at  the 
place  where  It  was  Intersected  by  tbe  chute, 
had  been  lighted  by  electricity,  but  was  not 
lighted  at  the  time  of  tbe  accident,  and  that 


particular  place  In  the  shaft  was  described 
by  one  of  the  witnesses  as  being  '^mewbat 
dark;    about  like  dusk." 

Tbe  record  further  discloses  that  tbe  "tap 
bouse"  in  which  the  ore  was  sorted  was  open 
at  both  ends,  so  that  tbe  m^i  engaged  in 
sorting  ore  were  exposed  to  tbe  inclemeneiea 
of  the  weather.  For  the  purpose  of  avoiding 
this,  If  possible,  tbe  defendant's  superintend- 
ent bad  Instructed  tbe  plaintiff  to  go  down 
into  the  mine  at  his  convenience  to  ascertain 
if  it  would  be  practicable  to  sort  tbe  ore  in 
tbe  mine  with  the  aid  of  electric  light  On 
tbe  day  of  the  accident  the  plaintiff,  bein« 
temporarily  disengaged,  went  down  In  the 
skip  with  one  Watson,  the  defendant's  mas- 
ter mechanic,  and  after  remaining  in  the 
mine  about  IB  minutes  tbe  plaintiff  and 
Watson  and  one  Phillips  entered  tbe  skip,  the 
signal  was  given,  and  tbe  skip  was  started 
on  Its  upward  Joum^.  The  plaintiff.  In- 
stead of  keeping  his  whole  body  within  the 
Bkip,  rested  bis  band  or  arm  upon  the  top. 
so  that  It  projected  over  the  side,  and  when 
the  skip  reached  the  upper  level  the  plain- 
tiff's arm  was  caught  between  the  skip  and 
tbe  chute  and  crushed  as  above  stated.  The 
plaintiff  testified  that  be  had  never  been 
down  the  shaft  before;  that  be  did  know 
of  tbe  existence  of  tbe  chute;  that  the  shaft 
was  80  dark  that  be  could  not  see;  and  that 
be  had  not  been  warned  either  by  Watson 
or  any  one  else  that  It  was  dangerous  to  per- 
mit any  portion  of  his  body  to  extend  beyond 
the  sides  of  tbe  skip.  He  admitted  that  he 
had  not  been  directed  to  use  the  skip  in  gt>- 
Ing  Into  the  mine,  that  he  had  entered  it  at 
the  request  of  a  fellow  servant,  and  that  the 
defendant  had  provided  a  system  of  ladders 
whicta  were  well  lighted.  In  good  repair,  and 
commonly  used  by  the  workmen  in  going  and 
coming  from  the  mine.  There  was  evidence 
tending  to  show  that  tbe  skip  had  been  used 
at  various  times  by  at  least  five  of  tbe  de- 
fendant's employes,  but  It  did  not  appear  that 
this  was  known  to  tbe  defendant's  superin- 
tendent. The  skip  and  chute  In  question  had 
been  In  use  during  a  period  of  about  18  years 
wltliout  accident,  until  the  plaintiff  was  in- 
jured. At  tbe  Trial  Term  the  plaintiff  recov- 
ered a  verdict,  and  the  Judgment  entered  up- 
on It  was  affirmed  at  tbe  Appellate  Division. 

In  submitting  this  case  to  the  Jury  the 
learned  trial  Judge  charged  that  there  were 
two  preliminary  questions  to  be  considered, 
upon  both  of  which  there  must  be  an  affirma- 
tive finding  in  favor  of  the  plaintiff  before 
the  general  questions  of  the  defendant's 
negligence  and  plaintiff's  freedom  from  con- 
tributory negligence  could  properly  be  deter- 
mined. Tbe  first  of  these  preliminary  ques- 
tions was  whether  the  skip  in  which  the 
plaintiff  was  injured  was  "an  appliance  fur- 
nished by  tbe  master  for  tbe  use  of  Its  serv- 
ants In  the  way  that  It  was  used  on  this  occa- 
sion" ;  and  the  other  was  "whether  the  plain- 
tiff was  at  the  time  of  the  accident  rightfully 
in  this  mine  at  all."    In  resqpect  of  this  latter 
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qaestlon  fhe  Jnry  was  properly  charged  that 
If  the  plaintiff  "had  no  business  there,  if  be 
was  simply  there  tor  his  own  amusement, 
there  can  be  no  recovery  in  this  case.  In 
that  erent  he  was,  if  not  a  trespasser,  yet  not 
In  the  service  at  that  moment  of  the  defend* 
ant,  and  the  defendant  owed  no  dnty  to  him 
with  regard  to  this  skip  whidi  the  evidence 
shows  it  did  not  perform."  As  tliere  was 
some  evidence  to  snpport  the  plaintiff's  con- 
tention tliat  on  the  occasion  of  the  accident 
he  went  into  the  mine  In  obedience  to  direc- 
tions given  him  by  Jameson,  the  defendant's 
snperintendent,  there  was  as  to  this  branch 
of  the  case  a  question  of  fact  for  the  Jury. 
We  think,  however,  that  no  issue  was  pre- 
sented upon  the  other  question  whether  the 
skip  "was  an  appliance  furnished  by  the 
master  for  the  use  of  Its  servants  in  the  way 
that  it  was  used  on  this  occasion,"  and  that 
upon  this  feature  of  the  case  the  trial  court 
Bliould  have  decided  against  the  plaintiff  as 
matter  of  law.  It  is  conceded  that  the  skip 
was  not  a  paasengor  elevator,  but  was  shnpiy 
an  iron  rec^tacle  In  the  form  of  a  box  to  be 
naed  in  hoisting  ore  from  the  mine  to  the 
"top  house."  Tlie  mine,  as  we  have  seen, 
was  equipped  with  a  system  of  ladders  which 
were  well  lighted,  kept  In  good  order,  and 
commonly  nsed  by  the  defendant's  employes 
in  going  to  and  coming  from  the  mine.  The 
plaintiff  had  never  ridden  In  the  skip  before 
the  occasion  when  he  was  injured,  and  he  en- 
tered It  then,  not  by  direction  of  the  defend- 
ant's superintendent,  but  upon  the  invitation 
of  a  fellow  servant.  As  there  was  no  direct 
evidence  tending  to  show  tliat  the  skip,  which 
was  obviously  unsuitable  for  safe  and  con>- 
fortable  passenger  service,  was  used  by  the 
workmen  employed  In  the  mine  at  the  express 
command  or  with  the  affirmative  assent  or 
knowledge  of  the  defendant,  the  plaintiff  at- 
tempted to  show  such  a  general  use  of  the 
skip  for  that  purpose  as  to  charge  the  defend- 
ant with  constructive  notice  of  the  fact  In 
this  we  think  the  plaintiff  failed.  There  Is 
no  evidence  that  any  of  the  ordinary  em- 
ployes of  the  defendant  ever  rode  up  and 
down  In  the  skip  in  the  presence  of  Jameson, 
the  superintendent,  or  that  any  such  use  of  It 
was  ever  brought  to  his  attention.  It  is  trae 
that  the  defendant  and  several  of  the  wit- 
nesses testified  to  the  use  of  the  skip  by  sev- 
eral of  the  employes ;  but,  when  this  evidence 
is  carefully  analyzed.  It  falls  far  short  of  es- 
tablishing such  a  general  custom  as  to  charge 
the  defendant  with  notice  or  knowledge  from 
which  consent  may  be  implied.  At  the  time 
of  the  accident  there  were  from  25  to  30  men 
employed  in  the  mine,  and  there  were  periods 
when  there  were  many  inore.  There  were 
only  five  employes  who,  according  to  the  evi- 
dence adduced  In  behalf  of  the  plaintiff,  had 
nsed  the  skip  In  going  to  and  coming  from 
the  mine.  These  were  Watson,  the  master 
mechanic;  McCormIck,  the  mine  boss :  Phil- 
lips, the  blacksmith :  Wbitford  and  Ck>nnoIly, 
mlnera  It  is  quite  apparent  that  the  duties 
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of  the  first  three  of  these  employes  were  of 
mch  a  special  nature  as  to  necessitate  fre- 
quent trips  to  and  from  the  mine  during 
working  hours,  and,  for  aught  that  appears, 
they  may  have  nsed  the  skip  with  the  express 
consent  or  at  the  direction  of  the  defendant's 
superintendent  The  evidence  upon  this  sub- 
ject almost  raises  the  presumption  that  these 
three  were  not  in  the  category  of  ordinary 
employes,  for  Phillips,  the  blacksmith,  testi- 
fied: "When  I  say  that  I  used  to  take  the 
time  of  the  men  as  they  went  down  in  the 
shaft,  I  mean  the  ladder  shaft  I  never  saw 
any  men  going  down  the  skip  shaft  at  any  time 
when  they  went  down  to  their  work."  It  will 
thus  be  seen  that  after  eliminating  Watson, 
McCormlck,  and  Phillips,  whose  special  du- 
ties placed  them  in  a  class  by  themselves, 
Whitford  and  Connolly  are  the  only  employes 
who  are  shown  to  have  used  the  skip  In  rid- 
ing to  and  from  the  mine.  In  that  connec- 
tion Whitford  made  an  extremely  significant 
admission  when  he  said:  "I  do  remember 
one  occasion  when  I  was  going  down  into  the 
Dickson  mine  In  the  skip.  I  saw  Mr.  McCk>r- 
mick  and  he  told  me  I  must  not  go  down 
there.  He  told  me  it  was  against  the  rule  to 
go  down  in  the  skip." 

In  the  consideration  of  the  question  now 
nnder  dlscussloo,  we  Iiave  not  adverted  to 
the  evidence  tending  to  show  that  the  defend- 
ant bad  posted  notices  warning  Its  employes 
against  the  use  of  the  skip,  lor,  as  to  that, 
there  was  room  for  conflicting  Inferences 
from  which  a  Jury  might  have  concluded 
either  that  the  notices  were  not  as  explicit  as 
they  should  have  been,  or  were  not  so  placed 
upon  the  premises  as  to  clearly  indicate  the 
skip  as  one  of  the  appliances  with  reference 
to  which  warning  was  Intended  to  be  given. 
After  eliminating  all  evidence  of  that  charac- 
ter, and  taking  the  plalntlfTs  case  in  Its 
strongest  possible  aspect  we  think  it  would 
be  going  too  far  to  hold  that  there  was  evi- 
dence upon  which  a  Jury  should  have  been 
permitted  to  find  that  there  had  been  such  a 
general  use  of  the  skip  by  the  defendant's 
employes  for  the  purpose  of  riding  to  and 
from  the  mine  as  to  charge  the  defendant 
with  notice,  and  thus  fasten  upon  it  a  legal 
liability  for  a  failure  to  provide  such  safe- 
gaards  as  might  have  been  deemed  necessary, 
if  the  skip  had  been  generally  used  for  pas- 
senger service  with  the  defendant's  knowl- 
edge or  consent  We  therefore  think  It  was 
error  to  send  the  case  to  the  Jury,  and  that 
the  plaintiff  should  have  been  nonsuited. 

There  is,  however,  another  angle  fronr 
which  this  case  may  be  looked  at  but  the  re- 
sult Is  equally  fatal  to  the  plaintiff.  If  w* 
assume  for  the  purposes  of  this  discussion 
that  the  plaintiff  was  rightfully  in  the  mine 
in  the  performance  of  some  duty  delegated  to 
him  by  the  master,  and  that  the  skip  was  an 
appliance  which  was  generally  used  'iy  the 
workmen  in  going  to  and  returning  from  the 
bottom  of  the  shaft,  so  that  the  plaintiff 
might  properly  have  concluded  that  he  was 
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also  entitled  to  use  It  for  tbe  same  purpose, 
the  question  wblch  first  presents  Itself  Is 
whether  the  defendant  was  guilty  of  negli- 
gence ;  In  other  words,  whether  it  omitted  to 
perform  any  duty  in  this  behalf  Imposed  up- 
on It  by  law.  Tbe  only  negligence  attributed 
to  tbe  defendant  by  tbe  complaint  is  that  it 
negligently  and  carelessly  allowed  the  ore 
chute  In  question  to  be  Improperly,  negligent- 
ly, and  dangerously  suspended  In  such  a  man- 
ner above  the  track  over  which  said  skip 
passed  as  to  be  dangerous  to  tbe  life  and 
limb  of  persons  traversing  through  said  shaft 
In  said  skip.  According  to  tbe  evidence,  the 
skip  and  chute  had  both  been  used  for  18 
years  without  accident  until  the  plaintiff  was 
injured.  There  is  not  a  word  of  testimony  in 
the  record  which  tends  to  show  that  the 
chute  as  constnicted  was  an  Improper  or  un- 
safe appliance.  On  tbe  contrary,  it  appears 
that  It  would  not  have  answered  the  purpose 
for  which  It  was  designed  If  the  opening 
therein  for  tbe  passage  of  the  skip  had  been 
larger  than  it  actually  was.  It  was  intended 
to  fit  so  closely  that,  when  tbe  skip  was  being 
loaded  at  the  chute,  there  could  be  no  danger 
of  dropping  ore  into  the  mine  below.  The 
plaintiff's  proof,  therefore,  does  not  support 
the  allegation  of  his  complaint,  and  the  rec- 
ord seems  to  indicate  that  the  jury  found  tbe 
defendant  guilty  of  negligence  because  it  fail- 
ed to  warn  the  plaintiff  of  the  danger  in  the 
use  of  tbe  skip.  Thus  it  appears  that  the 
cause  of  action  alleged  was  not  proved,  and 
that  which  was  proved  was  not  alleged.  In 
this  respect  the  case  at  bar  resembles  the 
case  of  Dobbins  t.  Brown,  119  N.  Y.  189,  23  N. 
E.  537,  wbere  It  was  held  that  the  mere 
breaking  of  an  appliance  which  was  not  prov- 
en to  be  defective  in  plan  or  structure  did 
not  justify  an  inference  of  negligence  where 
the  only  charge  in  the  complaint  was  that 
the  machinery,  appliances,  and  apparatus 
used  by  the  defendants  in  their  work  for 
communication  between  the  surface  of  the 
earth  and  the  bottom  of  tbe  shaft  were  un- 
safe, defective,  and  Insecure. 

But,  aside  from  all  this,  the  evidence  tend- 
ed to  show  that  both  tbe  skip  and  the  chute 
were  well  adapted  to  tbe  purposes  for  which 
they  were  primarily  Intended  to  be  used. 
There  was  nothing  Inherently  dangerous  In 
the  plan  or  method  of  their  construction. 
Neither  of  them  were  shown  to  have  been 
out  of  repair.  It  may  well  be  that  both 
might  have  been  improved  upon ;  but  this  is 
not  the  test  of  the  defendant's  duty  or  liabil- 
ity. A  master  Is  not  bound  to  furnish  the 
best  known  appliances  for  the  work  In  which 
bis  servant  is  employed,  but  only  such  as  are 
reasonably  fit  and  safe.  He  satisfies  tbe  re- 
quirements of  the  law  if  in  the  selection  of 
machinery  and  appliances  he  uses  that  degree 
of  care  which  a  man  of  ordinary  prudence 
would  employ,  having  regard  to  his  own  safe- 
ty, if  selecting  them  for  his  Individual  usa 
Hickey  v.  Taaffe,  105  N.  Y.  26,  12  N.  E.  286; 
Stringham  v.  Hilton,  111  N.  Y.  188,  18  N.  E. 


870,  1  L.  B.  A.  483;  Harley  v.  Buffalo  C- 
M.  Co.,  142  N.  Y.  31,  36  N.  E.  813.  The  ap- 
plication of  this  general  rule  to  tbe  case  at 
bar  Is  most  obvious.  Even  if  tbe  evidence 
could  be  regarded  as  sufficient  to  charge  tbe 
defendant  with  knowledge  that  the  skip  was 
generally  used  by  its  employes  for  the  pur- 
pose of  riding  to  and  from  the  bottom  of  the 
shaft.  It  cannot  be  said  that  the  defendant, 
in  the  exercise  of  reasonable  care  and  pro- 
dence,  was  bound  to  anticipate  that  an  em- 
ploye using  it  for  that  purpose  would  permit 
any  part  of  his  person  to  project  beyond  the 
sides  of  the  skip.  On  the  contrary,  tlie  size 
and  structure  of  the  skip,  tbe  primary  pur- 
pose for  which  it  was  used,  and  the  general 
chamcter  of  tbe  shaft  In  which  It  was  operat- 
ed may  well  have  led  tbe  defendant  to  as- 
sume that  any  employe  who  should  venture 
to  ride  In  It  would  realize  that  he  could  only 
be  safe  by  keeping  bis  whole  person  within  it 
This  appeals  to  us  as  tbe  reasonable  and  ra- 
tional view  of  the  case,  and  to  overcome  it  we 
must  have  something  more  than  mere  surmise 
or  qpeculatlon. 

We  think  the  judgment  Aould  be  reversed, 
and  a  new  trial  granted,  with  costs  to  abide 
the  event 

OULLBN,  C.  J.,  and  GBAY,  VANN,  WH/- 
LAHD  BARTLETT,  and  CHASE,  JJ,  con- 
cur.   HISCOCK,   J.,  not  sittins. 

Judgment  reversed,  etc. 


(iss  N.  T.  3U) 
PABSONS  V.  TELLBB. 

(Coart  of   Appeals   of   New   York.    April   16; 

1907.) 

1.  Appeal  —  Review  —  Decisioks  of   Ikteb- 

MEDIATE    COUBT — QUESTIONS    OF    FaCT. 

Wliere  findings  of  the  trial  coart  have  been 
affirmed  by  the  Appellate  Division  by  a  divid- 
ed court,  Uie  question  whether  the  evidence  joa- 
tified  tlie  findin^B  is  reserved  to  the  Court  of 

Appeals. 

2.  CONTBACTS  —  CONSIOXaATIOR   —  IRSUTFI- 

CIENCY. 

An  equitable  consideration,  founded  on 
mere  love,  affection,  and  gratitude  for  services 
pprformed  by  plaintiff  for  an  infant  daring  her 
childhood,  for  which  plaiatiS  had  already  been 
liberally  paid  by  the  infant,  was  insufficient  to 
support  a  contract  between  them  whereby  tbe 
infant  agreed  in  consideration  of  such  love,  af- 
fection, and  gratitude  to  pay  plaintiff  the  sum 
of  $1,800  a  year  during  plaintffirs  life. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dia. 
vol.  11.  Contracts,  U  233,  ii8R,  359-372.1 

8.  Infants — CoNTBAcrrs— Ratikicatiok. 

Where  plaintiff  entered  into  a  contract 
with  an  infant,  payments  to  plaintiff  pursuant 
to  the  terms  of  the  contract  made  by  the  infant 
after  she  had  become  of  age,  where  it  was, dear 
they  were  made  out  of  the  payor's  bounty  and 
not  in  pursuance  of  any  legal  obligation,  would 
not  constitute  a  ratification  of  the  contract  ao 
as  to  render  it  enforceable  against  her  estate. 

SEJd.  Note. — For  cases  in  point  see  Cent  Die. 
.  27,  Infants,  |§  136-145.] 

Edward  T.  Bartlett  and  Chase,  JJ.,  dissent- 
ing. 

Appeal  from  Supreme  Court,  Appellate  Dl 
vision.  Fourth  Department 


Digitized  by 


Google 


N.  r.) 


PABSONS  ▼.  TELLBB. 


931 


Action  by  Sara  Berwidc  Parsons  against 
George  R.  Teller,  as  administrator  with  the 
will  annexed  of  Daisy  Fletcher  King  Smith, 
deceased.  From  a  Judgment  for  plaintiff,  af- 
firmed by  the  Appellate  Division  by  a  divided 
court  (97  N.  X.  Supp.  808,  111  App.  DIv.  637), 
defendant  appeals.  Reversed,  and  new  trial 
granted. 

John  G.  Mllbum,  for  appellant  Lyman  Bi. 
Bass,  for  respondent. 

CULLEN,  C.  J.  This  action  is  brought 
against  the  defendant  as  administrator  of  the 
win  annexed  upon  the  following  agreement 
executed  by  his  testator: 

"This  agreement,  made  this  eighteenth  day 
of  December.  In  the  year  one  thousand  eight 
hundred  and  ninety,  between  Daisy  King 
Smith,  wife  of  Wllloughby  Statham  Smith, 
and  said  Wllloughby  S.  Smith,  of  London, 
England,  of  the  first  part,  William  J.  King, 
as  guardian  of  the  said  Daisy  King  Smith, 
of  the  second  part,  and  Sara  B.  Parsons,  now 
of  Buffalo,  of  the  third  part,  wltnesseth: 
Whereas,  the  party  of  tbe  third  part  hereto- 
fore entered  the  employment  of  tbe  said 
Daisy  King  Smith,  then  Daisy  Fletcher  King, 
upon  the  agreement  that  such  payment  should 
be  continued  whether  so  employed  or  not,  or 
she  should  be  otherwise  provided  for  in  case 
of  the  marriage  of  said  Daisy  Fletcher  King; 
and,  whereas,  said  Daisy  Fletcher  King  hav- 
ing now  Intermarried  with  said  Wllloughby 
S.  Smith,  and  Intending  to  live  In  Ekigland, 
desires  to  carry  into  effect  such  agreement 
and  understanding:  Now,  therefore,  in  con- 
sideration of  the  premises,  the  services  here- 
tofore performed  by  said  Parsons  and  of  one 
dollar  to  them  in  liand  paid,  the  receipt  of 
which  is  hereby  acknowledged,  tbe  parties  of 
ibe  first  part  have  covenanted  and  agreed 
and  hereby  do  covenant  and  agree  to  pay  to 
the  said  party  of  the  third  part  annually  dur- 
ing ber  life  tbe  sum  of  eighteen  hundred  dol- 
lars In  quarterly  payments  of  four  hundred 
and  fifty  dollars  each,  and  the  parties  of  tbe 
first  part  do  hereby  bind  themselves,  their 
heirs  and  representatives  accordingly. 

"And  whereas,  tbe  said  Daisy  King  Smith 
is  now  a  minor,  of  the  age  of  eighteen  years ; 
and  whereas,  the  said  party  of  tbe  second 
part  is  her  guardian,  having  In  his  custody 
ber  Income  during  her  minority,  the  parties 
of  the  first  part  do  hereby  authorize,  empow- 
er and  direct  tbe  party  of  tbe  second  part  to 
pay  tbe  party  of  the  third  part  such  annuity 
commencing  with  the  first  day  of  December, 
1890,  and  thereafter  pay  the  same  pending 
the  minority  of  the  said  Daisy  King  Smith 
from  any  income  In  bis  bands  belonging  to 
her,  and  the  receipt  of  the  party  of  the  third 
part  shall  be  a  good  and  sufllclent  acquit- 
tance to  the  party  of  the  second  part  for  all 
such  payments.  And  the  parties  of  the  first 
part  do  hereby  covenant  and  agree  that  they 
will  indemnify  and  save  harmless  the  party 
of  tbe  second  part  from  any  liability  on  ac- 


count of  any  such  payments,  and  that  so 
soon  as  Daisy  King  Smith  shall  attain  the 
age  of  twenty-one  years,  they  will,  by  their 
solemn  instrument,  ratify  and  confirm  all 
such  payments.  But  In  case  of  tbe  decease 
of  the  said  Daisy  King  Smith,  the  liability 
of  the  said  Wllloughby  S.  Smith  under  this 
agreement  shall  cease  and  determine.  And 
the  party -of  tbe  second  part  hereby  assoita 
to  the  provisions  hereof. 

"In  witness  whereof,  the  parties  hereto 
have  hereunto  set  their  hands  and  seals  tbe 
day  anil  year  first  above  written. 

"Daisy  King  Smith.  [Seal.] 

"WUlougbby  Statham  Smith.  [Seal.] 
"Wm.  J.  King,  Guardian.  [Seal.] 
"Sara  B.  Parsons.  [Seal.]" 

Daisy  King  (Smith)  was  bom  In  March, 
1872.  Her  mother  died  In  her  Infancy,  and 
she,  with  ber  two  brothers,  who  were  some 
years  older  than  herself,  lived  with  their 
grandmother,  Mrs.  Pratt,  at  Buffalo,  until 
tbe  death  of  the  latter  In  1885.  The  plain- 
tiff, a  distant  connection  of  Mrs.  Pratt,  be- 
came a  member  of  that  lady's  household  In 
1878,  and  so  continued  till  tbe  year  1884. 
While  a  member  of  Mrs.  Pratt's  household, 
she  was  engaged  In  the  care  and  education 
of  the  plaintiff.  After  her  grandmother's 
death  Daisy  King,  with  one  of  her  brothers, 
went  to  live  with  the  plaintiff  In  a  boarding 
house  kept  by  the  latter  In  New  York  City. 
She  continued  to  live  there,  attending  day 
school  for  some  two  years,  after  which  time 
tbe  plaintiff  accompanied  her  to  Europe, 
where  they  remained  some  six'  months.  On 
their  return  Daisy  King  took  an  apartment 
In  New  Tork,  where  she  and  the  plaintiff 
lived  until  December,  1890,  when  Daisy  King 
married  Wllloughby  Smith,  a  resident  of 
B}ngland.  After  the  marriage  Mr.  and  Mrs. 
Smith  removed  to  England,  where  they  con- 
tinued to  reside  until  the  death  of  Mrs.  Smith 
In  February,  1902.  At  tbe  death  of  Mrs. 
Smith  there  was  found  among  her  papers  at- 
tached to  tbe  agreement,  the  subject  of  this 
suit,  the  following  letter  from  the  plaintiff 
to  her  and  her  answer  thereto: 

"March  1st,  1888.  My  Dear  Daisy:  As 
you  have  often  expressed  your  willingness 
to  give  me  tbe  sum  of  eighteen  hundred  dol- 
lars per  year  until  yon  arrive  at  the  age  of 
twenty-one  years.  If  you  will  write  me  to  this 
effect  I  shall  be  very  grateful.  Tours  faith- 
fully, Sara  B.  Parsons.  To  Miss  Daisy  F. 
King." 

"503  Fifth  Ave.,  N.  T.,  Mch.  2,  1888.  My 
Dear  Sara:  Tour  letter  of  tbe  Ist  Inst  re- 
ceived. I  am  perfectly  willing  to  give  you 
the  sum  therein  mentioned  ($1,800  per  year) 
until  I  reach  the  age  of  twenty-one  years.  I 
think  I  can  say  in  all  truth  and  sincerity 
there  are  few  with  whom  I  could  have  been 
constantly  day  and  night  as  I  have  been  with 
you  and  always  have  found  them  tbe  same, 
true,  devoted,  faithful,  fond,  always  willing 
to  share  and  sympathize  with  me  In  my  sor- 
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row  or  Joy  as  the  case  may  have  been.  I 
can  assure  you  that  I  appreciate  all  your 
kindnees  in  past  years,  and  if  at  any  time  I 
can  aid  you  or  yours  In  any  way  it  will  only 
be  a  great  pleasure  to  me  to  do  so  if  such  an 
occurrence  may  present  Itself.  I  trust  we 
may  always  be  together,  that  Is,  until  either 
may  find  the  proper  person,  one  to  whom  we 
may  give  our  heart  and  even  after  that  I 
agree  to  your  offer  and  with  many,  many 
thanks,  I  am,  your  sincere  friend,  D.  F. 
King." 

From  the  time  of  the  marriage  of  Daisy 
King  up  to  her  death  the  plaintiff  was  paid 
regularly  the  monthly  installments  of  the 
allowance  specified  in  the  agreement,  except 
chat  during  a  time,  the  plaintiff  having  be- 
come pecuniarily  embarrassed,  deductions 
were  made  for  tbe  purpose  of  settling  with 
her  creditors.  After  Mrs.  Smith's  marriage 
the  plaintilf  was  in  no  respect  a  member  of 
her  household,  nor  did  she  render  any  serv- 
ices to  the  former.  The  relation  of  warm 
friendship,  however,  continued,  and  Mrs.  Par- 
sons at  times  visited  the  deceased.  Daisy 
King  had  inherited  a  substantial  fortune,  ap- 
proximately $300,000.  There  is  no  contention 
that  the  plaintiff  was  not  fully  paid  for  such 
services  as  she  may  have  rendered  or  expen- 
ditures she  may  have  made  for  Daisy  King 
as  would  have  constituted  the  basis  of  any 
legal  claim  against  the  latter.  Miss  King  had 
ample  means,  and  her  guardian,  her  father, 
seems  to  have  allowed  her  to  live,  if  not 
luxuriously,  at  least  with  every  comfort 
The  plaintiff  had  very  narrow  means,  and 
there  is  no  suggestion  that  at  any  time  she 
made  any  demand  on  Miss  King's  guardian 
which  was  refused.  The  presumption  must 
be  that  the  gunrdlan  discharged  any  claim 
the  plaintiff  might  have  had  durhig  the  peri- 
od of  Miss  King's  Infancy,  and  there  Is  no 
pretense  to  the  contrary.  This  action  is  bas- 
ed solely  on  the  agreement  executed  by  Mrs. 
Smith  while  she  was  still  a  minor  and  her 
ratification  of  the  agreement  after  she  be- 
came of  age.  The  trial  court  found  as  mat- 
ters of  fact  both  that  there  was  considera- 
tion for  the  agreement  executed  by  the  de- 
censed  and  that- she  ratified  it  after  reaching 
her  majority.  As  these  findings,  however, 
have  been  aflflrmed  by  a  divided  court,  the 
question  presented  to  us  is  whether  there  was 
any  evidence  justifying  the  conclusion  reach- 
ed by  the  trial  court,  and  our  examination  of 
the  record  convinces  us  that  neither  has  suffi- 
cient support 

There  Is  little  that  can  be  added  to  the 
very  clear  opinion  of  Presiding  Justice  Mc- 
Lennan, who  dissented  In  the  Appellate  Div- 
ision. There  are  certain  propositions  of  law 
that  we  regard  as  firmly  settled.  "An  eq- 
uitable consideration  founded  on  mere  love 
or  affection  or  gratuity,  whicli,  although 
It  will  support  a  contract  as  between  the 
parties  when  executed,  will  not  support  an 
action  to   enforce  an   executory    contract" 


Story  on  Contracts,  H  429,  465,  468 ;  E3ile  v. 
Judson,  24  Wend-  97;  Stafford  v.  Bacon.  1 
Hill,  532,  37  Am.  Dec.  306 ;  Cameron  v.  Fowl- 
er, 5  Hill,  306.  But  if  there  be  an  equitable 
obligation  which  would  also  be  a  l^al  one 
were  It  not  for  the  legal  disability  ot  the 
party,  such  as  Infancy  or  coverture,  then  the 
obligation,  which  is  not  merely  moral,  bat 
also  equitable.  Is  sufllclent  consideration  to 
support  a  new  promise  after  the  disability  of 
the  promisor  has  ceased.  Goulding  v.  David- 
son, 26  N.  T.  60L  The  first  question,  tliet«- 
fore,  presented  Is  whether  there  was  a  valu- 
able consideration  which  would  have  sup- 
ported the  contract  sued  on  bad  the  deceased 
been  of  age  at  the  time  she  entered  into  It ; 
for.  If  the  contract  was  without  considera- 
tion, subsequent  ratification  without  furtlwr 
consideration  could  not  give  it  force.  We 
think  the  evidence  clearly  shows  that  the 
contract  was  a  mere  voluntary  provision  for 
the  relator,  based  on  gratitude  and  affec- 
tion. The  letter  of  the  plalnUff  of  Mardi 
1,  1888,  characterizes  unequivocally  the  re- 
lation between  the  parties  and  the  nature  of 
the  plaintiff's  demand.  It  is  an  appeal  to 
the  bounty  of  the  testator,  not  for  the  pay- 
ment or  discharge  of  any  claim.  The  an- 
swer of  the  testator  confirms  this  view. 
When  the  testator  married,  she  went  fur- 
ther than  the  plaintiff  had  asked,  and  prom- 
ised not  only  to  make  the  allowance  of  $1,800 
a  year  during  her  (ttie  testator's)  minority. 
but  during  the  plaintiff's  life.  If  there  was 
any  omslderatlon  for  the  agreement  to  pay 
$1,800  a  year  during  the  testator's  minority, 
there  certainly  seems  no  consideration  for 
the  agreement  to  further  continue  the  pay- 
ment Nor  does  the  contract  sued  on  evl* 
deuce  any  real  or  substantial  consideration. 
It  recites  that  the  plaintiff  had  entered  the 
employment  of  the  deceased  "upon  the  agree- 
ment that  such  payment  [what  the  pay- 
ment is  is  not  specified]  should  be  continued, 
whether  so  employed  or  not,  or  she  I>e  other- 
wise provided  for  In  case  of  the  marriage  of 
the  said  Daisy  Fletcher  King."  The  agree- 
ment on  Its  face  was  for  no  specified  time,  and 
could  be  ended  at  any  time.  There  was  no 
claim  for  services  rendered  under  the  agree- 
ment but  the  consideration  was  wholly  pros- 
pective. The  plaintiff  did  not  agree  to  re- 
main In  the  employment  of  the  deceased,  nor 
did  she  render  any  services  thereafter.  It 
is  true  that  mere  Inadequacy  of  considera- 
tion will  not  avoid  a  promise  to  pay  a  specif- 
ic sum  (Earl  v.  Peck,  64  N.  Y.  596),  but  In 
the  case  cited  the  trial  court  charged  the 
Jury  that,  if  the  real  intent  and  purpose  of 
the  note  sued  on  was  to  go  beyond  any  in- 
debtedness and  make  a  gift  or  present  to  the 
plaintiff,  then  It  was  void.  In  view  of  the 
recitals  of  the  agreement  Itself,  the  previous 
correspondence  between  the  parties  and  their 
relations.  It  seems  to  us  plain  that  the  agree- 
ment was  a  mere  voluntary  provision  In  fa- 
vor of  the  plaintiff  made  by  the  deceased  out 
of  motives  of  gratitude  and  affection.     We 
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do  not  underrate  the  klndnem  and  affection 
bestowed  by  the  plahitlff  on  the  deceased, 
nor  did  the  deceased  fall  to  appreciate  It  As 
long  as  she  lived  the  payments  were  regu- 
larly made  to  the  plaintiff.  The  deceased  be- 
came of  age  in  March,  189S,  and  on  April 
13th  of  that  year,  within  a  month  after  be- 
coming of  age,  she  made  her  win  by  which 
she  bequeathed  £8,000,  approximately  $40,000 
In  trust,  the  Income  to  be  applied  to  the 
plaintiff  during  her  life.  The  income  of  this 
fund  fairly  invested  at  4^  per  cent,  would 
equal  the  annuity  specified  in  the  agreement 
A  second  will  was  made  by  the  testator  on 
March  11,  1897,  in  which  the  same  provision 
is  made  for  the  plaintiff,  except  tliat  the  in- 
come is  secured  to  her  use  against  possible 
claims  of  creditors.  This  last  will  has  l>een 
probated,  and  under  it  by  an  order  of  the 
surrogate,  after  the  lapse  of  several  montlis, 
the  plaintiff  Is  receiving  her  full  annuity. 
We  think  these  testamentary  provisions 
are  not  without  force  in  determining  the 
diaracter  of  the  obligation  into  which  the 
deceased  entered  when  she  executed  the 
agreement  of  December,  1800.  They  tend  to 
show  that  the  deceased  appreciated  the  fact 
that  the  agreement  would  not  bind  her  es- 
tate, and  intended  by  her  will  to  secure  to 
the  plaintiff  the  payment  she  had  promised. 
On  the  question  of  ratification  they  are  of 
much  greater  importance.  They  are  not 
mere  self-serving  declarations  made  in  the 
party's  own  favor  to  avoid  liability  on  the 
contract.  The  contract  even  if  originally 
supported  by  a  sufficient  consideration,  could 
not  become  binding  upon  the '  deceased  nn- 
less  she  ratified  It  after  becoming  of  age.  14: 
is  not  the  case  of  an  executed  contract 
where  failure  of  an  infant  to  disaffirm  with- 
in a  reasonable  time  after  becoming  of  age 
would  of  Itself  operate  as  a  ratification.  It 
required  affirmative  action  by  the  deceased 
to  Impose  the  obligations  of  the  contract 
upon  her.  The  alleged  ratification  in  this 
ease  is  based  on  the  fact  that  during  Mrs. 
Smith's  life  she  continued  to  make  payments 
under  the  agreement  That  the  deceased  in- 
tended to  live  loyally  to  her  promise  to  the 
plaintiff  is  unquestionable,  and  she  has  done 
so.  But  the  question  remains  whether  by 
making  these  payments  she  Intended  to  ac- 
knowledge and  ratify  the  agreement  of  1890 
as  Imposing  valid  legal  obligations  upon  her- 
self and  her  estate,  or  a  merely  voluntary 
obligation  which  gratitude  and  honor  re- 
quired her  to  fulfill.  The  first  payment  made 
from  the  funds  of  the  deceased  after  her 
becoming  of  age  was  in  May,  1893.  She  bad 
already  then  made  the  will'  containing  the 
provision  in  the  plaintifTs  favor,  and  It  Is 
In  the  light  of  that  provision  that  the  pay- 
ment of  May,  1898,  must  be  considered.  So 
considered,  it  should  be  Interpreted  as  a  pay- 
ment out  of  the  testator's  bounty,  not  in 
pursuance  of  any  legal  obligation.  The  rec- 
ord Is  devoid  of  evidence  except  the  mere 
fact  of  the  payments,  tending  to  show  that 


the  deceased  Intended  to  recognize  the  legal 
obligations  of  the  contract  of  1890,  and  these 
payments,  under  the  circumstances,  we  think, 
were  insufficient  for  the  purpose. 
.  The  judgments  of  the  Appellate  Division 
and  of  the  Trial  Term  should  be  reversed, 
and  a  new  trial  granted,  costs  to  abide  the 
vrtat, 

■  GRAY,  HAIGHT,  WILLARD  BABTLBTT, 
and  HISC50CK,  JJ.,  concur.  EDWARD  T. 
BARTLETT  and  CHASE,  33^  dissent 

Judgments  reversed,  eta 


C18S  N.  T.  ») 

TOMPKINS  et  al.  v.  FONDA  GLOVE  LIN- 
ING CO. 
(Court  of  Appeals  of  New  York.  April  9.  1907.) 

1.  Chattel   Mortoaoxs— Corditiorai.  Sals 

DiSTINODISHBD. 

Where  machinery  was  sold  on  condition 
that  the  title  should  remain  in  the  sellers  nntll 
the  buyer  paid  the  purchase  price,  for  which 
drafts  were '  given,  the  transaction  was  not  a 
chattel  mortgage. 

[Bid.  Note. — For  cases  in  point,  see  Ceot.  Dig. 
vol.  9,  Chattel  Mortgages,  |§  23-41.] 

2.  BviDENOB— Admissions  bt  Coepohatb  O*- 

nCEB  —  COUFETENCT   AS-  AOAINST   COBPOBA- 
TION. 

Where  plaintiffs  sued  a  transferee  of  ma- 
chinery sold  conditionally  by  them  for  its  con- 
version, declarations  of  a  deceased  stockholder 
and  director  of  the  transferee,  who  negotiated 
the  norchase  of  the  machiaenr,  were  admissible 
to  show  that  the  transferee  knew  of  plaintilTs 
claim  when  the  machinery  was  purchased. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence,  {f  910-936.] 

8.  Sales— OoKDinonAii— Rights   o»   Tbans- 

FEREB— CORVEBSIOM— DBUAND. 

Where  plaintiffs  sold  machinery  reserving 
title  In  themselves  until  payment  of  the  pur> 
cliase  price,  and  after  the  buyer's  default  al- 
lowed It  to  remain  in  possession,  they  could  not 
charfre  the  buyer  with  conversion  until  after 
demand,  and  antll  the  buyer's  transferees  were 
in  default  they  had  an  interest  of  which  they 
might  dispose;  and  hence,  defendant's  purchase 
from  the  buyer's  transferees  being  not  wrong- 
foi,  defendant  could  not  be  charged  with  con- 
version, in  the  almence  of  a  demand  for  a  snr* 
render  to  plaintiffs. 

[Ed.  Note.— For  cases  Injjoint,  see  Cent  Dig. 
vol  43,  Sales,  S!  1439-1448.] 

Appeal  from  Supreme  Court  Appellate 
Division,  Third  Department 

Action  by  Albert  Tompkins  and  another 
against  the  Fonda  Glove  Lining  Company. 
From  a  Judgment  of  the  Appellate  Division 
of  the  Third  Department  (93  N.  Y.  Supp.  1149, 
105  App.  Dlv.  637),  affirming  a  judgment  for 
plaintiffs,  defendant  appeals.  Reversed,  and 
new  trial  ordered. 

Andrew  J.  Nellla,  for  appellant  William 
W.  Morrill,  for  respondents. 

CULLESN,  C  J.  The  action  is  for  the  con- 
version of  a  quantity  of  machinery,  the  sub- 
ject of  a  conditional  sale  made  by  the  plain- 
tiffs to  the  Cayadutta  Knitting  Company  in 
1896;.    The  condition  of  the  sale  was  that  the 
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title  to  the  property  sold  by  the  plaintiffs 
should  remain  in  them  until  the  payment  by 
the  vendee  of  the  purchase  price,  for  which 
certain  drafts  were  glren.  These  drafts 
were  renewed  from  time  to  time,  but  never 
paid.  In  1901  the  Imitting  company  trans- 
ferred the  machinery,  together  with  other 
personal  property  and  real  estate,  to  the  firm 
of  Llttauer  Bros.,  who  were  large  creditors 
of  the  company.  In  1902  the  property  was 
sold  by  Llttauer  Bros,  to  the  defendant,  who, 
In  consideration  thereof,  Issued  a  portion  of 
its  capital  stock.  The  agreement  between 
the  plaintiffs  and  the  knitting  company  was 
oral,  and,  of  necessity,  was  not  filed  as  re- 
quired by  the  statute;  but  the  trial  court 
found  that  both  Llttauer  Bros,  and  the  de- 
fendant had  knowledge  of  the  plaintiffs'  title 
and  that  neither  was  a  purchaser  in  good 
faith.  It  therefore  awarded  the  plaintiffs  the 
value  of  the  goods  converted.  The  learned 
counsel  for  the  appellant,  In  an  elaborate 
argument,  contends  that  In  effect  the  trans- 
action between  the  original  parties  was  not 
a  conditional  sale,  bat  a  chattel  mortgage, 
and  therefore  void.  We  think  this  claim  Is 
not  well  founded,  and  that  there  are  only  two 
objections  to  the  recovery  which  require  our 
notice. 

The  evidence  given  by  the  plaintiffs  to 
show  that  the  defendant  had  knowledge  of 
their  claim  were  declarations  of  Titus  Sbeard, 
a  stockholder  and  director  of  the  defendant 
company,  who  negotiated  the  purchase  of  the 
property  in  suit  from  Llttauer  Bros.  Sheard 
had  died  before  the  time  of  the  trial.  This 
evidence  was  admitted  against  the  objection 
and  exception  of  the  appellant,  who  contends 
that  such  admission  was  error.  We  think 
the  law  is  settled  otherwise.  The  fact  that 
Sheard  was  a  director  and  oSacer  of  the  de- 
fendant did  not  render  his  admissions  or 
declarations  admissible  as  against  the  defend- 
ant First  Nat.  Bank  of  Lyons  v.  Ocean  Nat 
Bank,  60  N.  Y.  278,  19  Am.  Rep.  181.  They 
were  admissible,  however,  on  another  ground 
of  which  his  connection  with  the  defendant 
forms  no  factor,  except  that  it  was  through 
that  connection  that  the  declarations  made 
were  against  the  Interest  of  the  declarant 
Mr.  Greenleaf  states  the  rule  (Evidence,  S 
147):  "A  third  exception  to  the  rule,  reject- 
ing hearsay  evidence,  is  allowed  in  the  case 
of  declarations  and  entries  made  by  persons 
since  deceased,  and  against  the  interest  of 
the  persons  making  them,  at  the  time  they 
were  made  We  have  already  seen  that  dec- 
larations of  third  persons,  admitted  In  evi- 
dence, are  of  two  classes,  one  of  which  con- 
sists of  written  entries,  made  in  the  course 
of  official  duty  or  of  professional  employ- 
ment •  *  *  But  declarations  of  the  other 
class,  of  which  we  are  now  to  speak,  are  sec- 
ondary evidence,  and  are  received  only  in 
consequence  of  the  death  of  the  person  mak- 
ing them.  This  class  embraces,  not  only 
entries  in  books,  but  all  other  declarations  or 


statements  of  facts,  whethor  verbal  or  in 
writing,  and  whether  they  were  made  at  tbe 
time  of  the  fact  declared  or  at  a  subsequent 
day.  Bnt,  to  render  them  admissible,  it  must 
appear  that  the  declarant  is  deceased;  tbat 
he  possessed  competent  knowledge  of  the 
facts,  or  that  it  was  his  duty  to  know  tbem; 
and  that  the  declarations  were  at  variance 
with  his  interests."  2  WIgmore  on  Evidence, 
{  1460,  Is  to  the  same  effect  The  exact  ques- 
tion was  decided  by  this  court  in  Lyon  v. 
Rlcker,  141  N.  Y.  225,  36  N.  B.  189,  in  accord- 
ance with  the  rule  stated  in  the  anttaoritieB 
cited.  There  Judge  Peckham,  after  reviewing 
the  authorities  said:  "The  court  receives  dec- 
larations of  a  deceased  person  against  his  in- 
terest because  of  the  likelihood  of  their  being 
true,  of  their  general  freedom  from  any  rea- 
sonable probability  of  fraud,  and  because 
they  cannot  be  set  up  or  proven  until  the 
death  of  the  party  making  them.  We  tbink 
it  plain  that  the  declarations  of  the  deceased 
grantor  were  admissible  against  the  defend- 
ant although  the  latter  claimed  nothing  un- 
der the  grantor,  and  was  not  therefore,  strict- 
ly In  privity  with  him."  See,  also.  Bump  r. 
Pratt,  84  Hun,  201,  82  N.  Y.  Supp.  538;  Grif- 
fin V.  Train,  90  App.  DIv.  16,  85  N.  Y.  Supp. 
686. 

The  second  objection,  however,  we  think 
fatal  to  the  recovery.  Though  the  evidence 
may  have  admitted  of  a  different  conclnsion, 
the  tnal  court  found,  at  the  request  of  the 
defendant,  "that  no  sufficient  demand  for  the 
restoration  of  the  property  in  question  was 
made  before  the  commencement  of  this  ac- 
tion." The  universal  rule  in  this  state  is 
that,  where  property  comes  lawfully  into  the 
possession  of  a  party,  he  cannot  be  charged 
for  a  conversion  In  failing  to  surrender  it  t3o 
the  owner  unless  a  demand  therefor  Is  made 
(Glllet  V.  Roberts,  67  N.  Y.  28);  and  this  rule 
applies  although  in  bis  answer  the  defendant 
may  set  up  a  hostile  title  and  claim  to  own 
the  property  (Goodwin  v.  Werthelmer,  99  N. 
Y.  149,  1  N.  E.  404).  In  the  present  case  the 
plaintiffs,  after  the  default  of  their  vendee  in 
the  payment  of  the  purchase  money,  allowed 
it  to  continue  in  possession  of  it  They  could 
not  charge  the  vendee  with  conversion  until 
after  demand  (CRourke  v.  Hadcock,  114  N. 
Y.  541,  22  N.  E.  33),  and  under  the  recoit 
decision  of  this  court,  until  the  defendant's 
vendors  were  In  default  those  vendors  had 
an  Interest  of  which  they  might  dispose  (Dav- 
is V.  Bliss,  187  N.  Y.  77,  79  N.  B.  851).  There- 
fore, the  purchase  by  the  defendant  was  not 
a  wrongful  act 

The  Judgment  appealed  from  should  be  re- 
versed, and  a  new  trial  ordered;  costs  to 
abide  the  event 

GRAY,     VANN,     WERNER,     WILLARD 

BARTLBTT,  and  HISCOCK,  JJ.,  concur. 
CHASE,  J.,  not  sitting. 

Judgment  reversed,  etc. 
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(US  N.  T.  159.) 

EBOPLE  T.  BRONCAIX). 

(Court  of  Appeals  of  New  Tork.  April  2,  1907.) 

1.   HOHIOIDB— MUBDES— EVIDENCK. 

In    a   prosecution    for    homicide,    evidence 
held  to  Bustain  a  conviction  of  mnrder  in  the 
first  degree. 
2l  Save— APFEAii— MrnGATiNo  Cibcumstam- 

CES— Clemenct. 

Where  a  verdict  conTlctin^;  defendant  of 
marder  in  the  first  degree  was  justified  by  the 
evidence,  the  Court  of  Appeals  had  no  jurisdic- 
tion to  modify  the  penalty  because  of  mitigat- 
ing circumstances,  which  could  only  be  properly 
submitted  to  the  Governor  by  a  petition  for 
executive  clemency. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide.  8  726.] 

Appeal  from  Court  of  General  Seesions. 
New  York  County. 

Leonardo  Broncado  was  convicted  of  mnr- 
der In  the  first  degree,  and  be  appeals.  Af- 
firmed. 

Robert  Townsend,  for  appellant.  Wm. 
Travers  Jerome,  Dist  Atty.  (Robert  0.  Taylor, 
of  comuel),  for  reqwndent 

EDWARD  T.  BABTIiBTT,  J.  The  scene 
of  the  homicide  was  on  Christie  street,  in  the 
city  of  New  York,  between  Houston  and  Stan- 
ton streets,  on  tbe  evening  of  June  Ist,  1906. 
The  defendant,  Leonardo  Broncado,  Is  an 
Italian,  about  25  years  old,  by  trade  a  painter, 
unmarried,  and  at  tbe  time  of  bis  arrest  liv- 
ing In  bis  father's  family  at  185  Christie 
street  He  was  industrious  and  of  good  re- 
pute. He  stands  convicted  of  tbe  crime  of 
murder  In  tbe  first  degree  for  the  killing  of 
one  Francisco  Lapagalia,  on  the  evening  of 
June  1,  1906,  during  a  fight,  in  the  course  of 
which  the  defendant  shot  the  deceased  with 
a  pistol  infilcting  a  fatal  wound. 

It  appears  that  tbe  defendant  is  of  rather 
frail  physique,  while  tbe  deceased  was  some 
10  years  his  senior  and  a  strong  man.  The 
defendant  testified  that  he  bad  been  In  this 
country  about  three  years  and  the  deceased 
some  nine  or  ten  years ;  that  be  knew  the  lat- 
ter In  Italy.  Tbe  evidence  is  substantially 
tincontradlcted,  with  a  few  exceptions  to 
which  reference  will  be  made.  It  appears 
that  some  six  months  before  the  homicide, 
about  December,  1905,  the  defendant  and  the 
deceased,  with  several  companions,  met  In  a 
saloon  and  engaged  in  an  Italian  game  of 
cards  known  as  "tucco."  It  is  unnecessary 
to  describe  the  game  in  detail.  It  suffices 
to  say  that  tbe  defendant  and  the  deceased 
bad  a  disagreement,  nearly  resulting  In  an 
affray,  and  thereafter  the  deceased,  on  a  num- 
ber of  occasions  when  meeting  the  defendant, 
displayed  great  hatred  and  bitterness,  and 
made  charges  in  the  presence  of  others  re- 
flecting upon  the  chastity  of  the  women  in 
defendant's  immediate  family;  also  stated 
that  defendant  and  bis  father  were  dishonor- 
ed, were  cuckolds.  It  Is  clear  that  the  de- 
ceased and  tbe  defendant,  owing  to  their  ex- 
citable Italian  natures,  evidently  entertained 
feelings  of  mutual   hatred  which  rendered 


tiieir  occasional  meetings  liable  to  end  in 

violence,  if  not  bloodshed.  Tbe  defendant 
testified  that  on  the  1st  of  June,  the  day  of 
the  homicide,  his  employer  bad  notified  him 
that  work  in  the  painting  trade  was  slack, 
and  that  be  must  find  some  other  job ;  that 
be  hoped  to  take  him  back  soon.  Tbe  defend- 
ant at  about  half  past  7  o'clock  In  the  evening 
left  his  home,  186  Christie  street,  and  pro- 
ceeded to  a  barroom  on  tbe  same  block,  216 
Christie  street,  in  search  of  one  Dominick 
Grazlano,  whom  be  thought  might  assist  him 
in  obtaining  work.  He  4Ud  not  find  his  friend 
and  stepped  outside  tbe  saloon,  intending  to 
wait  for  him.  According  to  tlie  defendant's 
story  the  deceased  happened  to  be  in  the 
saloon  and  followed  him  to  the  street,  repeat- 
ing his  offensive  remarks  as  to  the  women  of 
defendant's  family — tbelr  lack  of  chastity — 
and  the  fact  that  defendant  and  his  fatlier 
were  cuckolds. 

We  now  approach  the  fatal  encounter, 
where  the  evidence  is  in  some  respects  con- 
flicting. The  defendant  states  that  he  left 
tbe  deceased  after  be  renewed  tbe  quarrel  In 
front  of  No.  216  and  crossed  over  and  stood 
in  front  of  another  saloon,  No.  211,  and  near 
the  door  or  hallway  of  Na  209 ;  that  tbe  de- 
ceased followed  blm  and  forced  blm  into  the 
tiallway,  drew  a  knife,  and  threatened  bis 
life ;  that  after  a  violent  and  stormy  inter- 
view be  made  bis  escape  and  went  down  to 
Stanton  street,  which  Is  only  a  short  distance, 
where  he  met  a  friend  and  followed  him  back 
to  the  vicinity  of  No.  211,  wherfe  they  met  tbe 
deceased,  who  immediately  attadsed  tbe  de- 
fendant. 

The  testimony  of  one  Sharp,  a  witness  for 
the  prosecution,  is  to  this  effect:  That  be 
was  walking  down  Christie  street  when  be 
saw  two  men  exchanging  blows.  That  there 
were  tliree  other  men  present  who  attempted 
to  separate  tbe  combatants  and  finally  suc- 
ceeded. Two  of  these  men  had  hold  of  the 
deceased,  and  tbe  other  man  and  the  defend- 
ant walked  to  the  opposite  side  of  the  street, 
a  distance  of  about  20  feet  The  witness  then 
states:  "I  heard  the  deceased  break  from 
the  fellows  who  were  holding  him,  and  he 
went  towards  the  defendant  and  made  a 
swing  at  tbe  defendant  to  bit  blm,  but  the 
man  who  was  standing  with  the  defendant 
stepped  In  front  of  him  and  avoided  him  be- 
ing bit  About  that  time  the  deceased  made 
a  kick  at  tbe  defendant,  but  I  do  not  think 
he  kicked.  The  defendant  then  stepped  off 
the  pavement,  took  a  revolver  from  bis  right- 
hand  hip  pocket,  and  shot  tbe  deceased." 
This  witoess,  being  questioned  by  a  Juror, 
said:  "Yes;  the  deceased  came  back  to  at- 
tack the  defendant  He  ran  against  tbe  de- 
fendant In  order  to  attack  him  again.  *  *  • 
Tbe  defendant,  he  was  still,  he  was  with 
this  peacemaker.  He  was  going  to  go.  He 
saw  the  deceased  coming  towards  him,  don't 
you  know.  He  was  going  to  make  ready  to 
give  him  a  fight,  but  the  peacemaker  was 
quieting  him,  and  the  deceased  made  a  spring 
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at  blm,  and  the  peacemaker  avoided  his  being 
bit,  and  the  deceased  kicked  at  blm."  An- 
otber  witness  for  tbe  people  swore  that  the 
deceased  kicked  the  defendant  In  the  groin, 
whereupon  the  defendant  shot  blm. 

Balliater,  a  witness  for  the  defense,  thus 
describes  the  action  of  deceased  after  he 
freed  himself  from  those  who  sought  to  re- 
strain him:  "Hardly  had  Lapaglia  got  loose 
when  he  rushed  against  Bioncado  and  deliv- 
ered a  kick  on  him  and  a  blow  with  tbe  fist 
on  the  head.  He  kicked  him  [indicating  the 
region  of  the  groin];  when  Broncado  was 
kicked  he  doubled  up.  Lapagalia  said  when 
he  rushed  at  Broncado,  *I  want  to  break  yonr 
horns,'  and  he  was  clenching  his  fist  In  that 
moment  and  rushed  against  him.  He  gave 
Broncado  one  kick  and  one  blow  with  tbe 
fist  While  he  [Broncado]  doubled  up,  Lapag- 
lia struck  the  attltode  of  striking  him  agahi, 
and  then  I  heard  the  report  of  a  pistol." 

The  defendant  testifies  as  to  this  crisis  of 
the  fight  as  follows :  "While  I  was  under  tbe 
pain  and  crying  from  the  blow,  I  drew  the 
pistol  and  fired.  Just  before  I  fired  Lapaglia 
was  again  In  a  strildng  attitude  against  me, 
while  I  was  bent  down,  and  I  thought  this 
time  he  kills  me,  and  then  I  drew  tbe  pistol." 

It  Is  clear  from  the  testimony  quoted  that 
in  this  last  encounter,  resulting  in  the  slay- 
ing of  tbe  deceased,  he  was  the  aggressor. 
It  is  also  clear  that  in  a  physical  encounter 
tbe  defendant  was  no  match  for  his  adver- 
sary. It  was  an  unequal  contest.  It  is  also 
to  be  remarked  that  apart  from  defendant's 
evidence  tbe  people  proved  the  deceased  the 
aggressor. 

The  qnestlon  naturally  arises  why  the  Jury 
convicted  the  defendant  of  murder  in  the 
first  degree.  If  tbe  case  bad  rested  on  this 
last  encounter  alone,  such  a  result  would 
have  been  impossible.  There  was,  however, 
submitted  to  the  }ury  other  evidence  that 
enabled  them,  If  they  saw  fit,  to  arrive  at  the 
verdict  rendoed.  Two  witnesses  testified 
each  to  a  threat  the  defendant  bad  made  to 
shoot  the  deceased.  The  further  fact  that 
the  defendant  was  armed  on  the  night  in 
question  was  calculated  to  weigh  heavily 
against  blm.  Tbe  defendant  took  the  stand 
and  denied  he  had  ever  made  the  threats 
sworn  to  by  the  two  witnesses  for  the  prose- 
cution. He  also  explained  how  it  happened 
he  carried  a  pistol  on  the  day  in  question. 
In  regard  to  the  pistol  the  defendant  was 
corroborated  by  a  gunsmith,  Igna^io  Haggle, 
an  unimpeacbed  and  disinterested  witness. 
He  testified  that  defendant  came  to  his  shop 
on  May  31st,  the  day  before  the  homicide, 
and  said  he  had  a  pistol;  wanted  to  have  it 
cleaned  and  sold.  Defendant  was  to  bring 
it  to  witness'  shop  the  next  day;  did  so,  and 
found  the  place  locked,  and  so  kept  pistol  in 
his  pocket.  Hagglo  testified  that  he  often 
locked  the  shop  in  order  to  do  outside  work. 
We  thus  have  confiicting  evidence,  which 
Justifies  the  jury  in  finding  one  way  or  the 
other  on  all  the  evidence  In  the  case. 


While  of  the  opinion,  as  above  expressed, 
that  tbe  evidence  Justified  the  verdict  of  tbe 
Jury,  and  that  interference  with  their  dieter- 
minatlon'ls  not  permissible,  we  fully  appre- 
ciate that  there  are  circumstances  in  this 
case,  such  as  the  failure  of  the  defendant  to 
use  his  weapon  at  the  beginning  of  the  alter- 
cation, and  tbe  fact  that  tbe  deceased  was 
the  aggressor  In  the  final  struggle  whicb  re- 
sulted In  tbe  fatal  shot,  while  not  controlling 
the  legal  character  of  the  defendant's  dime, 
tend  to  diminish  bis  moral  fault,  and  on  an 
appeal  for  clemency,  It  may  be,  should  re- 
lieve him  from  suffering  the  extreme  penalty 
of  the  tew.  With  these  eonslderatioiis  we 
cannot  deal.  They  must  be  submitted  to  the 
Governor  of  the  state,  to  whose  Judgment 
under  the  CJonstltution  and  the  law  the  -wbole 
subject  is  confided,  and  from  whom  they  will 
doubtless  receive  due  weight 

The  following  cases  illustrate  the  practice 
we  have  adopted: 

Judge  Earl,  in  concluding  his  opinion  In 
People  V.  Flsb,  125  N.  Y.  136,  155,  26  N-  E. 
819,  824,  said:  "A  careful  consideration  of 
the  whole  case  has  constrained  us  to  believe 
that  no  error  was  committed  at  the  trial  to 
tbe  prejudice  of  tbe  defendant  We  think  all 
tbe  elements  -constituting  the  crime  of  mur- 
der in  the  first  degree  were  proved  by  uncon- 
tradicted, evidence.  The  crime  was  undoubt- 
edly committed,  like  many  others,  under  the 
Influence  of  Intoxicating  liquor,  but  for  which 
the  deadly  blow  would  not  have  been  dealt. 
We  sit  here  to  administer  and  to  npbold  and 
enforce  the  principles  of  law  and  Justice  ap- 
plicable to  tbe  cases  presented  to  us,  uninflu- 
enced by  sentiments  of  commiseration  or  of 
mercy.  It  may  be  that.  If  we  had  Jurisdic- 
tion to  listen  to  an  appeal  for  mercy,  we 
would  relieve  tbe  defendant  from  the  ex- 
treme penalty  of  the  law.  But  such  rell^ 
can  be  given  only  by  tbe  Governor  of  tbe 
state,,  to  whom  very  properly,  under  the  cir- 
cumstances of  this  case,  an  application  can 
be  made." 

Again,  In  People  v.  Kerrigan,  147  N.  T. 
210,  215,  41  N.  E.  494,  496,  Judge  O'Brien 
said:  "The  courts,  in  the  administration  of 
criminal  Justice,  are  bound  by  settled  rules. 
If  their  effect  and  operation  should  be  miti- 
gated In  a  particular  case  by  reason  of  spe- 
cial facts  or  circumstances,  that  power  rests 
with  tbe  executive  department  of  tbe  govern- 
ment and  not  with  Judicial  tribunals.  There 
are  some  features  of  this  case  that  deserve, 
and  doubtless  will  receive,  careful  considera- 
tion In  that  department" 

In  People  v.  Silverman,  181 N.  X.  235. 240, 7S 
N.  B.  980,  892,  Chief  Judge  Cullen  said:  "An 
examination  of  the  evidence  affords  no  rea- 
son for  doubt  that  defendant  both  knew  the 
nature  and  quality  of  tbe  act  done  by  blm 
and  that  the  act  was  wrong.  *  ♦  *  While 
the  defendant's  previous  malady  and  Infirm- 
ities of  temper  were  insufficient  to  affect  hia 
legal  responsibility,  they  may  warrant  a  miti- 
gation of  his  punishment  and  his  relief  from 
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suffering  the  supreme  penalty  of  the  law. 
An  application  for  clemency,  however,  must 
be  addressed  to  the  executive  branch  of  the 
government,  by  Trhich,  doubtless,  It  'wUl  re- 
ceive proper  consideration." 

The  Judgment  appealed  from  should  be  af- 
firmed. 

C'I'I.LEN,  C.  J.,  and  HAIGHT,  WILLARD 
BARTLETT,  HISCOCE.  and  CHASB,  JJ, 
concur.    GRAT,  J.,  concurs  In  result. 

Judgment  affirmed. 


(US  N.  T.  2E6) 

ADAMSON  V.  CITY  OF  NBW  YORE. 

(Coart  of  Appeals  of  New  York.    April  9, 

190T.) 

MtmiCIPAI.  G0BP0BATI0R»-In7UBT  BT  MOB— 

Riots— BviDEMc*. 

General  Municipal  Law,  Laws  1892,  p. 
1740,  c.  685,  {  21,  makes  a  ci^  or  county  lia- 
ble for  damages  to  a  person  wnose  property  is 
destroyed  or  injured  therein  by  a  mob  or  riot. 
Pen.  Code.  {  449.  declares  that  whenever  three 
or  more  persons  having  assembled  for  any  pnr- 
pofie  disturb  the  public  peace  by  using  force  or 
violence  to  any  other  person  or  to  property,  or 
threaten  or  attempt  to  do  an  unlawful  act  by  the 
use  of  force  or  violence,  accompanied  by  the 
power  of  immediate  execution  of  such  threat  or 
attempt,  they  are  guilty  of  riot.  Beld,  that 
where  a  crowd  of  young  men  and  boys,  varying 
in  number  from  8  to  SO,  on  the  afternoon  of  an 
election  day,  practically  demolished  an  unoccu- 
pied building  belonging  to  plaintiff,  and  on  the 
approach  of  police  officers  the  crowd  immediate- 
ly dispersed,  and  at  the  same  time,  in  another 
portion  of  the  police  precinct,  boys  and  men 
were  stealing  wood  for  boniSres.  such  acts  did  not 
constitute  a  riot,  creating  a  liability  against  a 
city  for  the  destruction  of  such  proper^. 

TKd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations.  {{  155&  15o9.J 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department.  "  - 

Action  by  John  Adamaon  agabut  the  dtgr 
of  new  York.  From  an  order  of  the  Appellate 
Division  (96  N.  Y.  Suppw  907,  110  App.  Dlv. 
68)  reversing  a  Judgment  In  favor  of  plain- 
tiff and  granting  a  new  trial,  plaintiff  ap- 
peals.   Affirmed. 

Paul  E.  Jones,  for  appellant  Wm.  B. 
Ellison,  Corp.  Counsel  (James  D.  Bell,  of 
counsel),  for  respondent 

HIS(X>CK,  J.  Plaintiff  was  the  owner  of 
a  two-story  frame  building  In  the  borough 
of  Brooklyn.  It  had  been  unoccupied  for 
three  or  four  months  prior  to  November  5, 
1901,  which  was  election  day,  and  during  that 
period  had  been  subjected  to  various  depre- 
dations which  left  It  In  a  somewhat  dilapi- 
dated condition.  Upon  the  latter  day  It  was 
practically  demolished  by  a  varying  crowd 
of  yotmg  men  and  boys,  estimated  by  different 
witnesses  to  have  numbered  from  8  to  30. 
The  demolition  took  place  In  the  daytime 
and  the  persons  who  accomplished  it  are  said 
by  one  of  the  witnesses  to  have  had  an  axe 
■ind  a  crowbar,  and  by  others  simply  to  have 
'  Ml  ooine  rope  and  pieces  of  pipe  and  timber 


with  which  to  pry  the  building  apart  As 
soon  as  one  of  the  trespassers  had  secured  a 
piece  of  the  bouse  he  ran  away  with  it  and 
another  took  his  place.  There  was  no  dis- 
turbance except  such  as  was  naturally  inci- 
dental to  such  a  proceeding,  and  there  was 
no  evidence  of  any  purpose  to  accomplish 
the  destruction  by  violence  and  in  spite  of 
any  resistance  which  might  be  offered,  but, 
upon  the  other  hand,  When  a  policeman  ap- 
peared, the  crowd  ran  away.  At  the  same 
time  In  other  portions  of  the  police  precinct 
boys  and  men  were  stealing  wood  for  bon- 
fires. Upon  these  general  facts  plaintiff  has 
sought  to  hold  the  respondent  the  city  of 
New  York,  liable  for  the  value  of  his  build- 
ing upon  the  ground  that  it  was  destroyed 
by  a  mob  or  riot,  basing  his  action  upon  sec- 
tion 21,  c.  685,  p.  1740,  of  the  Laws  of  18^ 
known  as  the  "General  Municipal  Law," 
which  In  part  reads  as  follows:  "A  city  or 
county  shall  be  liable  to  a  person  whose  prop- 
erty Is  destroyed  or  injured  therein  by  a 
mob  or  riot  for  the  damages  sustained  there* 
by."  The  learned  Appellate  Division  has  de- 
cided that  there  was  no  such  evidence  of  a 
mob  or  riot  as  would  entitle  the  plaintiff  to 
recover,  and  we  agree  with  this  view. 

Section  449  of  the  Penal  Code  defines  riot 
as  follows:  "Whenever  three  or  more  per- 
sons, having  assembled  for  any  purpose,  dis- 
turb the  public  peace,  by  using  force  or  vio- 
lence to  any  other  person,  or  to  property,  or 
threaten  or  attempt  to  commit  such  disturb- 
ance, or  to  do  an  unlawful  act  by  the  use  of 
force  or  violence,  accompanied  with  the  pow- 
er of  immediate  execution  of  such  threat  or 
attempt  they  are  guilty  of  riot"  In  biter- 
pretlng  this  statute  which  defines  an  offense 
well  known  at  common  law,  we  are  entitled 
to  seek  aid  from  common-law  definitions  of 
such  offense.  People  v.  Most  128  N.  Y.  106, 
lis.  27  N.  E.  970,  26  Am.  St  Rep.  4S8L  A 
frequently  quoted  definition  of  the  term 
"riot"  Is  that  given  by  Hawkins  in  his  Pleas 
of  the  Crown,  namely:  "A  tumultuous  dis- 
turbance of  the  peace  by  three  persons  or 
more  assembling  of  their  own  authority  with 
an  intent  mutually  to  assist  one  another 
against  any  one  who  shall  oppose  them  in 
the  execution  of  some  enterprise  of  a  private 
nature  and  afterwards  actually  executing  the 
same  In  a  violent  and  turbulent  manner  to 
the  terror  of  the  people  whether  the  act  in- 
tended were  of  Itself  lawful  or  unlawful." 
Greenleaf  adopts  a  definition  evidently  basecl 
upon  that  given  by  Hawliins,  and  to  the  effect 
that  to  constitute  a  riot  "it  Is  necessary  that 
there  be  three  or  more  persons  tumultuously 
assembled  of  their  own  authority  with  Intent 
mutually  to  assist  one  another  against  all 
who  shall  oppose  them  in  the  doing  either  of 
an  unlawful  act  of  a  private  nature  or  of  a 
lawful  act  In  a  violent  and  tumultuous  man- 
ner." 

Interpreting  the  statute  upon  which  plain-; 
tiff  bases  his  right  of  action  in  the  light  of 
the  provision  quoted  from  the  Penal  Code  and 
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assisted  as  we  may  be  by  the  foregoing  com- 
inon-la\v  definitions,  we  tblnk  tbat  the  evi- 
dence falls  to  disclose  the  existence  of  a  mob 
or  riot  at  the  time  plaintiff's  property  was 
destroyed.  As  we  use  and  contemplate  those 
terms,  we  naturally  think  of  an  milawful 
assemblage  of  people  of  threatening  attitude, 
acting  In  concert,  with  disorder  and  violence 
and  determined  to  accomplish  some  Injury 
to  person  or  property  in  spite  of  any  resist- 
ance which  may  be  offered.  It  Is  apparent, 
of  course,  that  not  every  Illegal  Interference 
with  property  by  three  or  more  people  would 
come  within  the  definition  of  a  mob  or  riot, 
but  that  many  such  Infractions  of  law  would 
constitute  trespass  or  larceny  or  some  kin- 
dred offense.  The  acts  complained  of  In  this 
case,  In  our  opinion,  come  within  the  latter 
category  rather  than  within  the  definition  of 
the  offense  which  plaintiff  has  sought  to  es- 
tablish. The  boys  and  men  who  perpetrated 
them  In  constantly  shlfthig  numbers  were 
evidently  stealing  and  carrying  away  the 
material  of  plaintiff's  house  for  some  ulterior 
purpose  not  fully  disclosed,  and  their  conduct 
In  dispersing  whenever  a  policeman  appear- 
ed Indicated  any  other  purpose  than  that  of 
proceeding  with  force  or  violence  to  ac- 
complish their  purpose,  acting  in  concert  and 
mutually  assisting  one  another  against  any 
one  who  should  oppose  them.  We  think  the 
case  can  clearly  be  distinguished  from  those 
which  bare  been  called  to  our  attention  as 
authorizing  a  recovery. 

In  Solomon  t.  Olty  of  Kingston,  24  Hun, 
662,  It  appeared  that  a  crowd  which  bad  as- 
sembled at  a  fire  broke  into  plaintiff's  store 
and  carried  away  his  goods,  and  that  these 
acts  were  accompanied  by  violence  toward 
those  who  were  attempting  to  protect  the 
property  against  the  assembly.  It  was 
scarcely  contended  upon  the  part  of  the  de- 
fendant that  the  gathering  which  finally 
caused  the  Injury  to  plalntllTs  property  did 
not  constitute  a  mob  or  a  riot,  but  the  de- 
fense was  rather  based  upon  other  considera- 
tions which  are  not  Involved  here.  In  Mar- 
shall V.  City  of  Buffalo,  50  App.  Dlv.  149,  64 
N.  Y.  Supp.  411,  it  was  proven  that  a  crowd 
of  men,  women,  t>oys,  and  girls  appeared  up- 
on the  premises  of  the  plaintiff  with  shovels, 
axes,  and  other  tools  and  commenced  to  de- 
molish the  building  and  carry  the  material 
away  In  wagons;  that  from  100  to  200  peo- 
ple were  engaged  in  the  work  of  destruction 
which  continued  for  three  days  until  only 
the  foundations  were  left,  and  it  was  held 
that  it  might  be  fairly  inferred  and  found 
from  the  evidence  that  they  were  executing 
the  common  purpose  of  unlawfully  demolish- 
ing and  removing  the  building;  and  that 
there  was  a  preconcerted  plan  to  that  effect 
upon  the  part  of  many  people,  and  that  the 
jury  were  entitled  to  draw  the  conclusion 
that  the  buildings  In  question  were  unlaw' 
fully  and  with  force  and  violence  demolished 
and  ruined  by  a  riotous  and  disorderly  mob 
in  the  execution  of  a  common  purpose  and  in 


defiance  of  law  and  order.  The  case  of  Re- 
glna  V.  Langford  (Carrlngton  &  Marslunan's 
Reports,  602)  involved  an  Indictment  under 
a  statute  for  riotously  and  feloniously  de- 
molishing a  house.  The  statute  contained 
no  definition  of  the  term  "riot"  and  the  court 
resorted  to  the  one  drawn  from  Hawkins 
which  has  already  been  quoted.  It  was  held 
that  a  riot  must  be  attended  with  circum- 
stances of  terror  to  the  people,  and  that  this 
essential  element  was  established  in  the  case 
at  bar  and  hence  a  conviction  was  allowed. 
In  each  of  these  cases  there  was  present 
an  element  of  concerted  action  and  violence 
In  attacking  those  who  offered  resistance  to 
the  execution  of  an  unlawful  plan,  or  of  a 
large  and  tumultuous  gathering  against  pub- 
lic peace  and  order  which  carried  out  its  un- 
lawful destruction  of  property  with  prepara- 
tion and  deliberation,  or  of  unlawful  conduct 
calculated  to  inspire  terror,  and  therefore 
coming  within  the  particular  statutory  defi- 
nition there  applicable,  and  none  of  which 
features  are  here  present 

This  case,  upon  the  other  hand,  comes  with- 
in the  principles  adopted  In  Duryea  v.  Mayor, 
etc..  of  N.  Y.,  10  Daly,  300.  afllnned  100  N.  Y. 
625,  where  it  was  held  that  the  conduct  of 
a  collection  of  boys  and  young  men  who  de- 
stroyed a  building  and  who  showed  no  in- 
tent to  resist  opposition  by  the  public  author- 
ities or  private  citizens,  but,  upon  the  other 
hand,  dispersed  at  the  coming  of  a  single  po- 
lice ofllcer,  was  to  be  regarded  as  malicious 
mischief  and  trespass  rather  than  the  acts 
of  a  mob  and  riot  The  distinguishing  facts 
of  that  case  are  quite  similar  to  those  pre- 
sented here,  and  we  think  tbat  it  outlines  a 
more  correct  course  for  us  to  follow  than 
would  be  adopted  if  we  should  hold  tbat  the 
acts  now  being  complained  of  were  of  such  a 
character  as  to  impose  a  liability  upon  the 
municipality  for  the  destruction  of  property 
by  mob  violence. 

The  order  appealed  from  should  be  af- 
firmed, and  judgment  absolute  rendered  upon 
the  stipulation,  with  costs  In  all  the  courts. 

CULLEN,  C.  J.,  and  GRAY.  VANN,  WER- 
NER, WILLARD  BARTLETT,  and  CHASE. 
JJ.,  concur. 

Order  affirmed,  etc. 


(18«  N.  T.  ail) 

ROBERTSON  et  aL  t.  OB  BRULATOUK 

et  al. 

(Court  of  Appeals  of  New  York.    April  16, 
1007.) 

1.  TBUSTS— CORPOBATK     STOCK— CaPIXAJ.    AKD 
INCOMB— EVIDENCB. 

In  an  action  involvin);  the  re!q)ective  ri^ts 
of  a  widow,  who  was  entitled  to  the  income  and 
profits  of  corporate  stock  for  life,  and  the  re- 
maindermen, on  a  distribution  of  the  corpora- 
tion's cash  snrplus,  evidence  held  to  show  tliat 
the  surplus  was  not  baaed  apon  the  sale  of  cor- 
porate real  estate,  but  upon  the  excess  of  rev- 
enue remaining  after  the  payment  of  annual 
dividends,  and  belonged  te  the  widow. 


Digitized  by 


Google 


N.X^ 


BOBBRTSON  ▼.  DB  BRUL.ATOUB. 


939 


2.  Sauk. 

A  corporation  Issued  bonds  to  Its  treasurer, 
na  trustee,  obligating  the  repayment  of  money 
transferred  from  the  income  account  to  the  im- 
provement account,  and  providing,  upon  pay- 
ment of  the  bonds,  the  proceeds  should  be  dis- 
tributed among  the  stockholders.  Held,  where 
stock  was  bequeathed  in  trust  for  the  payment 
of  the  income  and  profits  to  testator's  widow  for 
life,  with  remainder  to  others,  that  she  was  en- 
titled to  shares  of  stock  and  cash  distributed  by 
the  corporation  on  payment  of  such  bonds, 
though  the  obligations  of  the  company  were 
created  in  testator's  lifetime. 

SEid.  Note.— For  cases  in  point,  see  Cent,  Dig. 
,  47,  Trusts,  g«  333-385.] 

3.  Same  —  Depreciation  iw  SECtrRiTiis  — 

RiOHT    TO    EJSTABLISH    SINKING    FDHD. 

AVhere  securities  were  bequeathed  in  tmst 
for  the  payment  of  the  income  and  profits  to 
the  widow,  with  remainder  to  others,  the  trus- 
tees could  not  establish  a  sinking  fund  from  the 
income  and  profits  to  provide  for  depreciation 
in  the  securities'  values. 

4.  Sakb— CoioassiORS  of  Tbitbtees- 

Code  Civ.  Proc.  H  2730.  2802,  allowed  trus- 
tees of  express  tmsts  the  same  commissions  as 
executors— that  is,  on  all  sums  of  money  re- 
ceived and  disbursed — and  it  was  construed  to 
not  allow  commissions  upon  specific  securities 
bequeathed  in  trust  and  received  in  advance  of 
their  conversion  into  money,  except  where  they 
were  turned  over  as  cash  to  the  parties  entitled. 
By  the  amendment  in  1904  of  section  3320  it  is 
provided  such  trustees  shall  receive  commissions 
on  the  principal  and  income  received  and  dis- 
bursed. Beld,  where  trustees  received  securi- 
ties in  1888  and  accounted  after  the  amendment, 
they  were  entitled  to  commission  on  the  entire 
capital  of  the  trust  received. 

rE!d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Trusts,  {§  445-450.] 

5.  Sake— Right  or  Beneficiabt  to  Aot  ab 
Tbostbk. 

Testator's  widow,  the  beneficiary  of  a  trust, 
could  act  as  trustee,  and  was  entitled  to  re- 
ceive the  same  commission  as  her  co-trustees. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  47,  Trusts,  §  206.] 

Appeal  from  Snpreme  Conrt,  Appellate  Di- 
vision, First  Department 

Action  by  Alexander  F.  Robertson  and  an- 
other, trustees  under  the  will  of  John  T.  Far- 
ish,  deceased,  against  Martha  G.  De  Brula- 
tour  and  others.  From  a  Judgment  of  the 
Appellate  Division  of  the  First  Department 
(98  N.  Y.  Supp.  15,  111  App.  Dlv,  882),  modi- 
fying and  affirming  a  Judgment  entered  upon 
the  referee's  report,  all  parties  appeal.  Af- 
firmed. 

George  F.  Canfleld,  for  plaintiffs.  Henry 
De  Forest  Baldwin,  for  defendants. 

GRAY,  J.  The  plaintiffs,  as  trustees  under 
the  win  of  John  T.  Farish,  who  died  in  1891, 
brought  this  action  for  an  accounting  and  to 
have  determined  thereby  questions  which  have 
arisen  upon  conflicting  claims  of  the  cestui 
que  trust  and  of  the  remaindermen  to  moneys 
and  securities  distributed  by  corporations, 
whose  stocks  formed  part  of  the  capital  of  the 
trust  fund,  and  questions  relating  to  the  trus- 
tees' right  to  commissions  upon  the  corpus  of 
the  tmst  and  to  their  management  thereof. 
The  sixth  clause  of  the  will  provides  for  the 
trust  in  the  following  langiii^e:  "Sixth.  I 
give  and  bequeath  to  Charles  M.  Fry,  Alex- 


ander F.  Robertson  and  my  wife  Martha  O. 
Farish,  and  the  survivors  and  the  survivor  of 
them  and  to  the  successor  or  successors  of  such 
survivor  twenty-five  hundred  (2,500)  shares 
of  the  capital  stock  of  the  New  Xork  &  Har- 
lem Railroad  Company,  one  thousand  (1,000) 
shares  of  the  capital  stock  of  the  New  Xork 
Ontral  &  Hudson  River  Railroad  Company 
(consolidated),  and  one  thousand  (1,000)  shares 
of  the  capital  sto?k  of  the  Chicago,  Rock  Is- 
land &  Pacific  Railway  Company,  also  twen- 
ty thousand  dollars  ($20,0(X))  at  the  par  value 
of  the  consolidated  bonds  of  the  Erie  &  Pitts- 
burg Railroad  C!ompany,  fifty  thousand  dol- 
lars ($50,000)  at  the  par  value  of  the  consoli- 
dated bonds  of  the  (Chicago  &  Northwestern 
Railway  Company,  and  thirty  thousand  dol- 
lars ($30,000)  at  the  par  value  of  the  first 
mortgage  bonds  of  the  Louisiana  &  Missouri 
River  Railroad  C:k)mpany,  together  with  all  in- 
terest accrued  on  said  above-described  bonds 
at  the  time  of  my  death  and  all  Interest  accru- 
ing thereon  thereafter,  and  also  every  and  all 
dividends,  which  may  be  declared  on  the 
above-described  stocks  subsequent  to  my  death, 
In  trust,  nevertheless,  to  receive  the  income 
and  profits  thereof  and  apply  the  same  to  the 
use  of  my  said  wife,  Martha  G.  Farish,  during 
the  term  of  her  natural  life.  [Here  follows  a 
power  to  sell  and  to  reinvest]  Upon  the  death 
of  my  said  wife  I  give  and  bequeath  all  of  the 
above  mentioned  shares  of  stodc  and  bonds, 
or  the  proceeds  of  such  as  shall  have  been 
previously  sold,  to  such  persons  as  would 
have  Inherited  the  same  under  the  laws  of  the 
state  of  New  Tork,  If  the  same  were  real'  es- 
tate and  I  had  died  intestate  and  unmarried, 
at  the  same  time  as  my  wife,  and  in  such  pro- 
portions as  th^  would  have  inherited  the 
same  respectively."  The  testator  left  no  chil- 
dren or  descendants,  and  his  residuary  estate 
was  given  to  liis  heirs  at  law.  The  testator's 
widow  remarried  and  is  now  Madame  De 
Brulatour.  She  and  Mr.  Robertson  are  the 
survivors  of  the  three  trustees  named.  There 
has  been  no  difficulty  In  the  past  upon  their 
accountings,  and  that  which  now  arises  pre- 
sents legal  questions  of  interest  and  of  im- 
portance, especially  with  respect  to  the  prop- 
er disposition  by  the  trustees  of  distributions, 
or  dividends,  made  by  certain  corporations 
upon  their  capital  stock.  The  right  to  them, 
as  between  the  beneficiary  of  the  trust  and 
the  remaindermoi,  will  depend  primarily  up- 
on the  testator's  intention,  as  it  may  be  gath- 
ered from  the  will,  and  then,  if  that  Is  deemed 
to  be  expressed  ambiguously  or  Indefinitely, 
upon  the  subject  resort  must  be  bad  to  the 
facts.  In  order  to  discover  whether-  the  par- 
ticular dividend  was  a  distribution  by  the 
corporation  of  accumulated  earnings  and 
profits,  or  of  that  which  was  capital.  There 
can  be  no  doubt  but  that  the  testator  has  em- 
ployed rather  unusual  language  in  making 
the  trust  provision  for  his  wife,  and  In  my 
CHPinton  it  Is  such  as,  by  a  fair  and  reasonable 
reading,  would  give  to  his  widow,  as  the  bene- 
ficiary, everything  which  is  distributed  to  the 
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truBtees,  as  the  legal  holders,  upon  the  shares 
of  stock  Included  in  the  trust,  irrespective  of 
all  consideration  of  the  origin  of  that  which 
Is  distributed. 

But,  while  I  entertain  the  opinion  that  the 
trust  clause  of  this  will  Is  comprehensive 
enough  to  include  the  extraordinary  divi- 
dends or  distribntlons  in  question,  however 
they  may  be  termed,  which  were  made  by  the 
New  York  &  Harlem  Railroad  Company  and 
by  the  Chicago,  Rock  Island  &  Pacific  Rail- 
road Company,  I  prefer  to  place  our  declslcm 
in  that  respect  upon  the  ground  that  their 
distributions  were  of  income  and  profits,  and 
not  of  capital  The  New  York  &  Harlem 
Railroad  Company's  distribution  was  made 
in  September,  1899,  pursuant  to  a  resolution 
of  the  board  of  directors.  It  read :  "Where- 
as, it  appears  from  the  treasurer's  report  that 
the  company's  cash  surplus  now  amounts  to 
upwards  of  92,500,000  over  and  above  all 
claims  and  obligations  existing  and  contin- 
gent, and  that  the  same  is  now  available  for 
distribution  among  the  stockholders:  It  is 
further  resolved  that  the  sum  of  |2,S00,000  of 
the  said  surplus  be  distributed  at  the  rate  of 
$12.60  per  share  to  all  stockholders  of  record 
at  close  of  business  on  the  23d  day  of  Septem- 
ber, 1899,  and  that  the  treasurer  be,  and  he 
Is  hereby,  authorized  and  directed  to  make 
such  payment  on  the  2d  day  of  October  next." 
The  word  "dividend"  Is  not  used ;  but  that  Is 
quite  Immaterial,  if  the  facts  disclose  the  ori- 
gin of  this  "surplus"  and  enable  us  to  aacet' 
tain  that  "Income  and  profits"  were  the  sub- 
ject of  distribution.  The  findings  are  explicit 
enough  upon  this  head.  At  the  time  that  the 
resolution  was  passed  the  company's  books 
showed  on  the  credit  side  of  the  profit  and 
loss  account  a  surplus  of  $3,096,706.84. 

The  contention  of  the  remaindermen  was, 
In  effect,  and  the  referee  so  held  below,  that 
the  $2,600,000  distributed  by  the  directors  r^>- 
resented  the  proceeds  of  sales  of  portions  of 
the  company's  real  estate,  which  by  reason  of 
certain  leases  of  Its  railways,  more  particu- 
larly referred  to  hereafter,  bad  become  use- 
less. Being  the  proceeds'  of  the  sale  of  a 
"portion  of  the  abandoned  plant  of  the  com- 
pany, theretofore  used  In  Its  business,"  as 
they  say,  the  distribution  was  of  the  corpus 
of  the  company's  property,  and  was  a  return 
of  capital.  The  facts  do  not  Justify  the  con- 
tention and  It  Is  based  on  a  fallacy.  In  the  as- 
sumption that,  because  the  sale  of  real  estate 
had  put  the  company  In  the  possession  of  suf- 
ficient cash,  the  distribution,  necessarily,  was 
of  the  real  estate  as  converted.  But  that  is 
not  the  fact  The  surplus  Item  In  the  profit 
and  loss  account  did  not  arise  from,  nor  bad 
It  any  relation  to,  these  sales.  The  result  of' 
the  sales  was  to  Increase  the  cash  balance, 
and,  undoubtedly,  the  cash  proceeds  were 
used  In  the  distribution  of  the  company's  sur- 
plus among  the  stockholders,  as  was  the  find- 
ing of  the  referee ;  but  that  was  a  mere  mat- 
ter of  bookkeeping,  as  will  be  explained  later. 
The  essential  Is  that  the  sales  did  not  create 


the  surplus,  nor  afTect  it  as  an  Item  In  the  ac- 
count of  assets  and  liabilities ;  and  such  are 
the  findings.    The  surplus  shown  by  the  com- 
pany's ledger  represented  the  difference  be- 
tween assets  and  liabilities,  as  carried  In  the 
profit  and  loss  account,  and  how  It  arose  is 
readily  ascertainable  from  the  accounts  of  the 
company's  transactions.    In  1873  the  company 
leased  Its  steam  lines  and  real  estate  appurte- 
nant thereto  to  the  New  Tork  Central  &  Hud- 
son River  Railroad  Company  for  401  years  at 
a  rental  measured  by  payments  of  8  per  coit. 
on  its  capital  stock  and  of  the  Interest  on  Its 
bonds.    In  1896  It  leased  its  horae  car  line  oa 
Fourth  and  Madison  avoiues  to  the  Metro- 
politan  Street   Railway    Company    for   999 
years  at  a  roital,  measured  by  payments  on 
the    former's    capital    stock,    which    would 
amount  In  a  few  years  to  4  per  cent.     As  the 
result  of  these  leases  the  company,  while  still 
a  going  concern,  ceased  to  operate  Its  rail- 
ways.   It  ovmed,  in  addition  to  the  great 
terminal  station  at  Forty-Second  street,  other 
and  unneeded  parcels  of  real  estate,  which 
had  been  formerly  used  either  for  a  station, 
when  the  terminal  had  been  below  Forty-Sec- 
ond street,  or  for  Its  street  car  stables  and 
other  similar  corporate  purposes.    Some  of 
these  properties  had  not  been  Induded  in  the 
leases.    One  of  them  was  the  block,  between 
Fourth  and  Madison  avenues,  Twenty-Sixth 
and  Twenty-Seventh  streets,  now  occnpled  by 
the  liadlson  Square  Garden,  and  wbldi  had 
been  the  principal  railroad  station  before  the 
building  of  the  Grand  Central  Depot.    Anoth- 
er was  an  unimproved  bk>dE  between  Fourth 
and  Lexington  avenues,  Thirty-Foortb  and 
Thirty-Third  streets ;  another  was  the  blo<^  at 
Fourth  avenue  and  Thirty-Second  street,  used 
for  street  car  stables ;  and  another  was  a  plot 
at  Madison  avenue  and  Klghty-Fiftb  street, 
also  used  for  the  same  purposes.    Between 
1886  and  1889  these  four  properties  were  sold 
at  a  large  profit.    In  the  company's  ledger 
was  kept  an  account  known  as  "Real  Estate 
In  New  Tork  City,"  and,  as  sales  were  made^ 
the  proceeds  were  wholly  credited  to  that  ac- 
count, with  the  result,  of  course,  that  to  the 
extent  of  the  credits  the  charge  to  the  account 
was  reduced.    The  profits  of  the  transactions 
went  to  reduce  the  carrying  cost  upon  the 
books  of  the  other  real  estate.    The  moneys 
were  charged  to  cash  In  "temporary  assets," 
and  the  result  of  the  bookke^lng  was  that 
the  charge  against  real  estate  became  les- 
sened, until  the  value  on  the  books  of  the 
company's  New  York  City  real   estate  was 
written  off  at  $478,876.81.    If  the  profits  up- 
on the  transaction's  of  sale  had  been  regarded 
as  creating  a  surplus  of  assets,  they  would 
not  have  been  credited  in  the  real  estate  ac- 
count.   In  that  case  only  the  cost  of  the  real 
estate  sold  would  have  been  credited,  and  the 
item  of  surplus  would  have  been  Increased  to 
the  extent  of  the  clear  profit ;  but  that  Item 
never  refiected  the  profit  on  sales.    The  ac- 
count with  the  real  estate  reflected  the  con- 
dition of  the  company's  real  estate  as  an  as- 
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set.  and  It  wonld  seem  qnlte  plain  that  tbis 
metbod  of  bookkeeping,  by  which  the  pro- 
ceeds of  Bales  of  real  estate  were  carried  as  a 
credit  to  the  real  estate  account,  actually  In- 
creased the  valne  of  the  capital  Bto<^  by  the 
amount  that  the  clear  value  of  the  real  es- 
tate in  possession  was  Increased. 

This  is  shown  by  the  findings  of  fact,  which 
must  negative  any  Inference  that  the  snbject 
of  distribution  by  the  resolution  of  Septem- 
lier,  1809,  was  the  proceeds  of  the  real  es- 
tate sales.    It  Is  found  that  "the  profit  and 
loss  account  on  the  company's  books  and  the 
company's  surplus  account  on  Its  books  were 
practically  unchanged  and  unaffected  by  the 
aforesaid    sales    of    real    estate.    •    *    * 
When  the  above-mentioned  propotles  were 
sold,  the  purchase  price  thraeof  was  credited 
to  the  *Real  Estate  in  New  ToA  City'  ac- 
c«rant  and  charged  to  cash,  but  without  af- 
fecting on  the  books  the  balance  of  surplus  in 
the  profit  and  loss  account    After  said  sales 
the  'Real  Estate  In  New  Xork  City'  account 
was  carried  at  $478,376.81,  at  which  figure 
It  stood  In  September,  1899.    Said  profit  and 
toss  account  included  both  earnings  and  in- 
■come,  and  not  necessarily  any  profits  from 
-the  sale  of  real  estate  owned  by  the  com- 
-pnny."     The  only  surplus,  which  the  books 
-showed  to  the  directors  as  held  by  the  com- 
pany, was  its  profit  and  loss  account    That 
jis  already  mentioned,  amounted  at  the  time 
-to  $3,096,705.84.    In  1873,  at  the  time  of  the 
making  of  the  first  lease,  it  amonnted  to 
.^1,611347.63,   and  we  are  informed  by  the 
findings  that  from  that  date  it  did  not  fall 
below  that  figure,  "but  increased  from  year 
-to  year  up  to  September  30,  1899,  when  it 
amounted  to  $3,006,705.84."    We  are  further 
informed  bow  this  gradual  increase  was  pos- 
-sible.    Beyond  the  rentals  from  its  lessees, 
the  company  was  In  receipt  of  "some  Interest 
and  dividends  on  investments,"  and  "it  has 
not  required  any  cash  capital  for  the  pnr- 
■pose  of  carrying  on  Its  business."    Now,  the 
itotal  increase  in  the  surplus  in  the  26  years 
from  1873   was  less  than  $1,500,000,  or  at 
■the  rate  of  only  about  $57,000  a  year.     In 
view  of  the  finding  that  the  profit  and  loss 
.account  included  the  corporate  earnings  and 
income,  and  that  the  surplus  item  in  that 
account  was  unaffected  by  the  real  estate 
sales,  but  the  one  conclusion  is  permissible — 
-that  the  surplus,  or  Increase  in  the  surplus, 
arose  from  the  excess  of  the  company's  reve- 
nues remaining  after  the   payment  of  the 
annual  dividends.    That  item  in  the  account 
would  have  been  Just  the  same  If  there  had 
been  no  sales;  but  to  ttie  ezt«it  that  sales 
were  made  of  real  estate  and  of  securities  (and 
there  were  sales  of  the  latter),  assets  were 
liberated  and  the  cash  accumulations  created 
a  cash  surplus,  which  the  directors  could, 
•In  tbeexerdse  of  their  discretion,  distribute 
;tiiiuug  the  stockholders.    When  that  distri- 
bution was  made  the  book  accounts  were  un- 
changed, except  that  the  profit  and  loss  ac- 
.  count  then  .would,  and  it  did,  in  fact  show  the 


credit  Item  of  surplus  reduced  to  $576,754.78. 
The  surplus  was  never  capitalized,  but  that  it 
was  carried  In  some  form  of  Investment  Is 
evident  A  surplus  of  earnings  and  profits 
would  presumably,  in  a  well-conducted  busi- 
ness, be  carried  by  the  company  in  some  form 
profitable  to  It  until  such  time  as  the  di- 
rectors should  decide  as  to  its  disposition,  by 
way  of  distribution,  or  otherwise,  as  the 
corporate  affairs  might  warrant 

Authorities  need  not  be  cited  in  support 
of  the  views  which  have  been  expressed.  We 
have  upon  several  occasions  considered  the 
subject  of  the  respective  rights  of  life  ten- 
ants and  remaindermen  to  distributions  made 
by  corporations  among  tlieir  stodcholders  of 
the  corporate  assets.  It  would  not  be  profita- 
ble at  this  time  to  review  them.  Inasmuch 
aa  la  the  latest  of  our  dedslons  the  princi- 
ple has  been  fully  enough  discussed  for  the 
present  purpose.  Lowry  ▼.  Farmers'  L.  &  T. 
Co.,  172  N.  Y.  187,  64  N.  B.  796.  In  Lowry's 
Case,  the  Pullman  Palace  Car  Company  de- 
clared a  dividend  of  50  per  cent  upon  Its 
capital  stock,  payable  in  new  share  certifi- 
cates at  par.  The  discnssion  was  upon  the 
effect  of  the  corporate  action  and  whether 
the  distribution  should  be  regarded  as  of 
earnings  or  as  an  addition  to  capital.  Upon 
the  authority  of  McLouth  v.  Hunt  154  N.  Y. 
179,  48  N.  B.  548,  39  U  B.  A.  230,  whldi  in- 
volved the  diqwsltion  of  a  stod^  divldoid 
made  by  the  Western  Union  Telegraph  Com- 
pany as  between  the  beneficiary  of  a  trust 
and  the  remaindermen,  we  held  the  question 
to  be  one  determinable  by  the  facts.  In  each 
case  the  oorpwate  action  was  based  upon  an 
accumulation  of  earnings  and  the  dividend 
declared  was  adjudged  to  be  income,  and  not 
capital.  In  both  of  the  cases,  it  Is  true,  the 
resolutl<»s  of  the  directors  of  the  companies 
recited,  in  effect,  that  the  dividend  was  from 
earnings,  which  had  been  withheld  from  the 
stockholders,  or  whidi  had  accumulated  as 
a  surplus  "at  the  credit  of  income  account" 
The  rule,  however,  was  laid  down  In  Lowry's 
Case  that  the  determination  of  such  a  qnes- 
tlon,  when  presented,  must  be  reached,  first 
by  a  consideration  of  the  comprehensiveness 
of  the  language  in  which  the  gift  is  made  to 
the  beneficiary,  and,  secondly,  by  an  Investi- 
gation of  the  facts  underlying  the  transac- 
tion through  which  the  corporate  property 
is  being  distributed;  for  the  statement  of 
the  directors,  in  taking  the  corporate  action, 
is  not  necessarily  conclusive.  It  was  also 
determined  that  though  the  stodcholdets 
own,  proportionately  to  their  holdings,  the 
right  to  share  in  the  corporate  assets,  they 
belong  to  the  corporation  until  the  corporate 
agents  exercise  their  discretion  and  divide 
thenr  among  the  stockholders.  When  such 
an  appropriation  of  the  assets  Is  made,  those 
who  are  the  recorded  holders  of  the  stock 
at  the  time  of  the  distribution  are  the  per- 
sons entitled  to  receive  It  from  the-  company. 
So  In  that  case,  where  the  rents,  issues,  and 
profits  of  the  trust  estate  were  to  be  applied 
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to  the  use  of  the  beneficiary,  it  was  beld  tbat 
the  stock  dividend  was  compretiended  within 
the  term  "profits."  A  portion  of  the  opinion 
may  be  quoted  as  haying  some  pertinency 
to  the  present  case.  It  was  said  that  "a 
fund  had  been  created  by  an  accumulation 
of  the  net  earnings  of  the  corporation,  and 
it  remained  a  part  of  the  general  assets,  until 
In  the  judgment  of  the  directors  the  time 
came  when  it  was  premier  and  prudent  to  dis- 
tribute it  among  the  stoclcbolders.  Tbat 
which  the  directors  of  the  corporation  dis- 
tribute among  its  stockholders,  withont  in- 
trenchment  upon  capital,  must  be  compre- 
hended within  the  term  "profits,'  and  we 
should  assume  that  the  testator  Intended  that 
what  might  be  paid  in  that  way  should  be- 
long to  the  beneficiary.  *  •  •  It  was  sim- 
ply a  mode  of  distributing  the  prcrflta  earned 
by  the  employment  of  the  capital." 

The  Rogers  Case  (Matter  of  Rogers,  161 
N.  T.  108,  55  N.  B.  393)  Is  not  an  authori- 
ty particularly  hi  point,  because  there  the 
industrial  corporation,  whose  shares  of  stock 
were  held  in  trust,  sold  its  plant  to  a  new 
corporation  for  a  certain  amount  of  its  stock 
and  went  out  of  business.  In  liquidating  its 
affairs  there  remained  property  on  hand 
wliich  had  accumulated  In  the  past  as  a  sur- 
plus, and  consisted  in  goTemment  bonds,  rail- 
road stocks,  real  estate,  etc.  These  were 
sold  and  converted  into  cash,  and  they 
amounted  to  nearly  half  the  entire  value  of 
the  corporate  assets.  The  proceeds  of  the 
sale  of  these  Investments,  which  the  com- 
pany had  held  during  many  years  of  its  busi- 
ness life,  were  held  to  be  income  and  payable 
to  the  beneficiaries  of  the  trusts.  In  that 
respect  the  case  has,  indeed,  some  bearing 
upon  the  present  question.  In  the  present 
case,  had  the  directors  worded  their  resolu- 
tion ao  as  to  read  that  a  dividend  of  $12.50 
per  share  was  declared  from  the  company's 
surplus  assets,  I  doubt  if  there  could  be  much 
hesitation  upon  this  question.  If,  in  declar- 
ing a  distribution  of  the  "company's  cash 
surplus,"  they  created  a  doubt  as  to  the 
subject,  investigation  resolves  it,  and  shows 
that  it  was  a  distribution  of  a  surplus  long 
accumulating  from  earnings,  profits,  and  In- 
come, which  had  been  a  part  of  the  general 
assets,  but  was  always  the  representative  of 
income,  and  not  of  capital.  X  think  It  need- 
less to  prolong  the  discussion  upon  this  ques- 
tion. SufBclent  has  been  said.  In  connection 
with  the  opinion  of  the  Appellate  Division, 
which  overruled  the  referee  upon  this  point, 
to  Justify  the  conclusion  that  the  distribu- 
tion in  question  was  comprehended  within 
the  testator's  gift  to  his  beneficiary  of  the 
"Income  and  profits"  of  the  trust  properties. 

The  disposition  to  be  made  by  the  trust'ees  of 
the  100  shares  of  stock  received  from  the 
Chicago,  Rock  Island  A  Pacific  Railroad  Com- 
pany In  1898,  and  of  certain  cash  dividends 
paid  In  subsequent  years,  was  correctly  ad- 
Judged  below.  The  referee  held  that  they 
went  to  the  beneficiary  of  the  trust  as  in- 


come, and  he  has  been  sustained  by  the  Ap- 
pellate Division.  The  question  Is  one  of  much 
less  difficulty  than  tbat  presented  In  the  c««e 
of  the  New  York  &  Harlem  Railroad  Com- 
pany's distribution  of  surplus,  and,  as  it  has 
been  carefully  and  well  dlscusseil  in  its  legal 
aspects  by  the  referee,  It  needs  but  slight 
mention  here.  In  1881,  1882,  188S,  and  1884 
the  company's  board  of  directors  by  resoln- 
tlons  directed  the  transfer  from  '"the  profit 
and  loss,  or  Income,  account"  of  sums  of 
money,  aggregating  $7,000,000,  to  the  credit 
of  a  new  account,  to  be  imown  as  the  'Addi- 
tion and  Improvement  account,"  "whi<ai  shall 
l>e  reimbursed  to  the  income  account  frnn 
the  proceeds  of  sales  of  l>onds  and  stocks  as 
shall  be  hereafter  directed."  On  the  dates 
of  the  passage  of  these  four  resolutions,  fur- 
ther resolutions  were  adopted,  which  author- 
ized the  execution  of  bonds  by  the  company 
to  its  treasurer,  as  trustee,  obligating  It  for 
the  repayment  to  him  of  the  amounts  tbat 
were  transferred  from  the  Income  account, 
within  10  years.  In  cash  or  In  shares  of  capital 
stock.  Each  bond  further  provided  that 
when  it  was  paid,  the  proceeds  "shall  be  dis- 
tributed to  those  who  shall  at  the  time  be 
stockholders,"  proportionately  to  their  share 
holdings.  In  1898  resolutions  were  adopted 
by  which  "all  the  reserved  shares  of  the  an- 
thorlze^  capital  stock  of  the  company"  were 
issued  to  the  treasurer,  in  payment  of  all  the 
moneys  due  upon  the  bonds,  except  as  to  12,- 
384,400  thereof,  which  shares  the  trustee  was 
directed  to  distribute  to  the  stockholders  of 
record.  They  provided  for  the  payment  ot 
the  unpaid  balance  due  on  the  bonds  by  di- 
recting the  payment  of  special  cash  dividends 
to  the  trustee  quarterly  in  eadi  year,  which 
be  was  to  distribute  among  the  stockholdo^ 
Through  this  corporate  action  these  plalntlfts. 
as  trustees,  received  the  100  shares  of  stock 
and  the  cash  dividends  In  question.  The  re- 
maindermen claim,  in  effect,  that,  as  these 
obligations  of  the  company  were  created  In 
the  testator's  lifetime,  this  distribution  of 
stodc  and  dividends  after  his  death  sbonid 
be  treated  as  capital.  The  claim  la  unten- 
able. The  transaction  was  clearly  a  mettiod 
of  bookkeeping,  adopted  by  the  company,  by 
which  the  moneys  to  the  credit  of  income  ac- 
count in  its  ledger  could  be  transferred  to  the 
new  account,  to  represent  the  expenditures 
In  the  improvement  of  the  company's  prop- 
erties, and  at  the  same  time  the  company 
could  be  made  to  appear  as  a  temporary 
borrower  of  the  same,  and  therefore  a  debtor 
to  income  account.  This  arrangement  was 
formally  expressed  in  the  bond  to  its  treas- 
urer as  trustee.  The  funds  themselves  re- 
mained, as  much  as  ever,  the  property  of  the 
company,  and  tliey  never  lost  their  charactM" 
as  earnings  or  Income.  There  was  no  actual 
appropriation  of  them  to  the  stockholders 
until  the  resolutions  of  1898,  which  provided 
for  the  payment  of  the  bonds  given  to  tbe 
treasurer  and  for  the  distribution  by  him 
among  the  stockholders  of  the  shares  and 
moneys  in  which  payment  was  provided  to  be 
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made.  The  bonds  constituted  no  approprla- 
tion  of  tbe  moneys  to  the  then  stockholders, 
and  the  persona  who  would  answer  that  de- 
scription and  be  entitled  to  share  upon  distri- 
bution could  not  be  ascertained  until  tbe 
time  when  the  bonds  were  paid  off  to,  and  a 
distribution  ordered  to  be  made  by,  the  treas- 
urer. The  moneys  were  never  set  apart  for 
the  stockholders,  nor  was  any  Indebtedness 
created  to  them,  until  the  dates  when,  under 
the  resolutions  of  the  directors  in  1898,  tbe 
stock  or  the  cash  became  payable.  BeTeridge 
V.  N.  T.  Eley.  E.  B.  Oo.,  112  N.  Y.  1,  27,  19 
N.  E.  489,  2  L.  B.  A.  648. 

The  distinction  betweoi  this  case  and 
Bnmdage  y.  Brundage,  60  N.  X.  644,  is  plain 
and  substantial,  and  is  well  pointed  out  by 
the  referee.  In  that  case  each  stockholder 
received  the  certificate  of  the  New  Xork  Cen- 
tral &  Hudson  Blver  Railroad  Company  de- 
claring that  he  was  entitled  to  a  sum  speci- 
fied, which  certificate  carried  dividends  and 
was  transferable  on  tbe  books.  Tbe  resolu- 
tion under  which  the  certificates  were  issued 
recited  an  application  of  earnings  to  con- 
struction and  other  purposes,  and  that  the 
stockholders  were  entitled  to  evidence,  and 
to  reimbursement,  of  such  expenditure,  and 
then  provided  for  the  issuance  of  the  certif- 
icates, of  which  the  testator  in  that  case,  as 
a  stockholder,  received  his  proportionate  num- 
ber.- Both  resolution  and  certificates  evidenced 
a  present  indebtedness,  and  it  was  held  that 
the  certificates  passed  as  a  part  of  the  testa- 
tor's residuary  estate.  In  the  present  case  the 
obligation  of  the  company,  as  expressed  in  Its 
bonds  to  the  treasurer  as  trustee,  was  for  the 
benefit  of  those  stockbolders  only  who  should 
be  such  at  the  time  "when  the  bond  Is  paid." 
It  conferred  no  right  upon  existing  stockhold- 
ers. It  was  no  more  than  an  incident  to  the 
testator's  ownership  of  stock,  and,  being 
such,  passed  to  these  trustees,  who  became 
tbe  owners  of  record  A  consideration  of  the 
opinions  In  Boardman  t.  L.  S.  &  M.  S.  Ry. 
Co.,  84  N.  X.  157,  and  in  Jermatn  t.  Same, 
91  N.  X.  483,  will  make  the  rule  in  such 
cases  clear  by  which  the  rights  of  stockhold- 
ers are  to  be  governed  with  respect  to  an  ap- 
propriation of  net  earnings  to  the  payment  of 
dividends.  It  was  held  that  a  dividend  be- 
longs to  tbe  person  who  is  tbe  holder  of  tbe 
stock  at  tbe  time  it  is  declared.  The  assets 
remain  at  all  times  the  property  of  the  cor- 
poration "until  a  division  is  made  or  a  divi- 
dend is  declared,"  and  until  that  time  what 
contractual  right  to  a  dividend  the  stockhold- 
er may  be  deemed  to  possess  would  pass, 
with  an  assignment  or  transfer  of  the  stock, 
as  an  incident  thereto.  As  the  referee  very 
correctly  decided,  "the  stock,  to  which  as  an 
incident,  the  right  to  the  proceeds  of  the 
bonds  attached,  had  •  •  •  become  vested 
in  tbe  trustees,  *  •  •  and  as  a  conse- 
quence the  dividends  from  the  proceeds 
*  *  *  became  payable  to  the  trustees,  and 
are  to  be  regarded,  like  all  other  income  of 
tbe  trust  fund,  as  the  absolute  property  of  the 
life  tenant" 


Tbe  questions  aa  to  the  new  shares  of 
stodc  purchased  by  the  trustees,  in  the  exer- 
cise of  their  right  to  subscribe  therefor,  and 
as  to  the  sums  of  money  received  by  them 
from  sales  of  subscription  rights  upon  the 
stocks  given  by  the  will  in  creation  of  the 
trust,  were  correctly  decided  in  favor  of  tlie 
remaindermen.  So,  also,  was  the  question 
correctly  decided  which  the  remaindermen 
raised  as  to  the  obligation  upon  the  trusteea 
to  maintain  a  slnJclng  fund  with  which  to 
make  good  any  d^reciatlon  in  the  value  of  the 
securities  by  tbe  falling  off  in  the  premiums. 
This  rule  has  no  application  where  the  se- 
curities have  been  spedfically  bequeathed. 
It  only  applies,  in  ordinary  cases  and  where 
the  win  affords  no  aid  upon  the  subject  of 
the  testator's  intention,  when  trustees  have 
themselves  made  Investments  from  the  trust 
funds  in  the  purchase  of  securities  at  a  pre- 
mium. N.  X.  Life  Ins.  &  Trust  Co.  v.  Baker, 
165  N.  X.  484,  59  N.  E.  257,  63  L.  R.  A.  544, 
affirming  the  decision  in  38  App.  Dlv.  417, 
56  N.  X.  Supp.  618. 

A  question  was  raised  as  to  tbe  right  of 
the  trustees  to  the  statutory  commissions  on 
the  entire  capital  of  tbe  trust  received  by 
tbem.  The  plaintiffs  had  accounted,  as  ex- 
ecutors of  the  estate,  in  1893,  and,  pursuant 
to  the  decree  upon  their  accounting,  had 
turned  over  to  themselves,  as  the  trustees 
appointed  by  the  will  the  securities  which 
constituted  tbe  trust  fund  for  the  testator's 
widow.  At  that  moment  they  assumed  a 
new  office,  with  distinct  duties  and  respon- 
sibilities. Upon  the  present  accounting,  as 
trustees,  the  statute  provision  as  to  commis- 
sions was  contained  In  section  3320  of  the 
Code  of  Civil  Procedure,  as  amended  in  1904, 
and  that  gave  to  "trustees  of  an  express 
trust  •  •  ♦  as  compensation  for  services 
•  *  •  commissions,  as  follows:  For  re- 
ceiving and  paying  out  all  sums  of  principal," 
6  per  cent,  on  the  first  $1,000,  2%  per  cent 
on  tbe  next  $10,000,  and  1  per  cent  on  tbe 
balance.  Commissions  were  given  at  the  like 
rates  for  receiving  and  paying  out  Income  in 
each  year.  Before  this  amendment  of  the 
statute  a  trustee  was  allowed  commissions 
iipon  the  same  rule  that  was  applied  in  the 
case  of  an  executor  or  administrator.  See 
Code  Civ.  Proc.  H  2780,  2802,  2811.  That 
rule,  however,  fixed  the  commissions  upon 
the  receiving  and  the  paying  out  of  "all  sums 
of  money,"  and,  as  it  was  applied  trustees 
would  not  be  allowed  commissions  upon  spe- 
dflc  securities  bequeathed  in  trust  and  re- 
ceived, in  advance  of  their  conversion  into 
money,  or  except  in  a  case  where  the  se- 
curities have  been  turned  over  to  tbe  parties 
entitled,  as  cash.  McAlpine  v.  Potter,  126 
N.  X.  285,  27  N.  E.  475 :  Phoenix  v.  Living- 
ston, 101  N.  X.  451,  5  N.  B.  70.  When  the 
Legislature  amended  section  3320,  by  adding 
tbe  present  special  provision  for  the  com- 
pensation of  trustees,  its  amendment  must 
be  considered  to  have  been  enacted  in  view 
of  what  tbe  statute  already  provided,  aa 
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coDBtrned  hy  ib9  eonrto.  The  amendment 
established  a  new  and  dlffermt  mle  govern- 
ing their  compensation,  leaving  section  2T30 
nnchanged  and  to  govern  as  to  executors  and 
administrators.  A  trustee  became,  then,  en- 
titled to  commissions  "for  receiving  and  pay- 
ing out  all  sums  of  principal,"  and  "for  re- 
ceiving and  paying  out  Income  In  each  year." 
They  were  to  be  no  longer  fixed  by  analogy 
to  the  mle.  In  the  case  of  an  executor,  and 
based  upon  "all  sums  of  money"  received  and 
paid  out.  The  change  of  phraseology  was 
too  deliberate  to  be  disregarded,  and  some- 
thing different  from  the  existing  mle  must 
have  been  Intended.  If  this  were  not  so,  a 
mere  change  In  the  sections  relating  to  ex- 
ecutors and  administrators,  so  as  to  make 
them  applicable  to  trustees,  would  have 
suflaced.  As  a  provision  for  a  more  liberal 
measure  of  compensation,  it  certainly  is 
most  reasonable.  In  view  of  the  responsibility 
devolved  upon  the  tmstee  for  the  preserva- 
tion of  the  trast  estates.  Usually,  as  In  the 
case  of  this  will,  trustees  have  a  discretion- 
ary power  of  satek  and  they  have  to  dedde 
as  to  the  continnance  of  the  trust  In  the  ae- 
cnrltles  received,  or  whether  there  shall  be 
sales  and  reinvestment  of  the  same.  Xbetr 
Interest  In  commissions  should  not  be  al- 
lowed  to  affect  their  judgment  Evidently 
the  Legislature,  recognizing  the  ambigoity 
In  the  Code  provisions  with  reference  to 
trastees.  Intended  to  establish  by  the  amend- 
ment, somewhat  Inartlflclally  expressed,  a 
mle  which,  as  I  oonstrae  It  gives  to  trasteea 
the  right  to  commissions  In  such  a  case  upon 
the  value  of  the  securities  both  for  receiv- 
ing them  and  for  paying  them  over.  The 
value  of  the  securities  In  this  trust  was  as- 
certained, and  I  think  that  the  Ai^ellate  Di- 
vision correctly  held,  overruling  the  referee, 
that  these  plaintiffs,  as  trastees,  were  en- 
titled to  one-half  commissions  for  receiving 
the  entire  capital  of  the  trust  estat& 

As  to  the  right  of  the  testator's  widow, 
the  beneficiary  of  his  tmst,  to  act  as  trus- 
tee, the  referee  held,  and  the  Appellate 
Division  has  affirmed  bis  decision,  that  she 
could  Cm  so.  I  think  that  the  decision  was 
correct.  If  she  were  the  sole  trustee,  the 
question  might  be  different  See  Woodward 
V.  James,  115  N.  T.  346,  357,  22  N.  E.  ISO, 
and  Greene  t.  Greene,  125  N.  T.  606,  26 
N.  E.  739,  21  Am.  St  Rep.  743.  But  she  ts 
certainly  competent  to  act  as  trustee,  with 
others,  in  the  management  of  the  trust  If 
not  as  to  her  own  interests,  so  far,  at  least, 
as  it  has  to  do  with  the  preservation  of  the 
fund  for  the  remaindermen.  Rogers  v.  Rog- 
ers. Ill  N.  T.  288.  18  N.  B.  630.  She  was 
selected  by  the  testator  as  one  of  the  tru5»- 
tees  to  preserve  the  estate,  and  the  lepnl 
title  vested  in  all  of  them.  She  had  duties 
to  perform  as  a  trustee,  aside  from  what 
concerned  herself,  and  they  were  for  the 
benefit  of  the  remaindermen,  and  there  Is  no 
reason  why  she  slionid  not  receive  the  same 
eommlsslous  as  her  co  trustee  upon  the  cor- 


pus of  the  trust  The  statute  (Code  CIt. 
Proc.  I  3320)  makes  no  distinction,  and  gives 
to  two  or  more  trustees  of  an  express  trust 
the  compenfuitlon  therein  speciflod. 

No  other  quetitlona  dein.-iiid  our  considera- 
tion. Those  discnssed  have  been  well  and 
carefully  dealt  with  below,  and  their  review- 
here  Is  justified  by  their  importance  or  by 
their  novelty.  The  conclusion  reached  la 
that  the  judgment  entered  upon  the  order  of 
the  Appellate  Division,  and  now  appealed 
from,  was  correct  and  should  be  affirmed. 
Some  of  the  questions  presented  by  the  ap- 
peal liave  not  been  free  from  difficulty,  and 
they  have  been  very  carefully  and  ably 
argued  in  behalf  of  the  trustees  and  toe  re- 
maindermen. I  advise  that  costs  l>e  allovred 
to  both,  and,  that  the  burden  may  be  eqol- 
tably  borne,  that  they  should  be  paid  oat  of 
the  capital  of  the' trust  estate 

CULLBN,  0.  J.,  and  EDWARD  T.  BARTV 
LETT,  HAIGHT.  and  WILLARD  BART- 
LETT,  J  J.,  concur.  HISCOCK  and  CIIAS£V 
JJ„  concur  in  result 

Judgment  affirmed. 


(IS  N.  T.  B»> 

la  rt  WILEZ  et   aL 

(Court  of  Appeals  of  New  York.    April  0.  1907.) 

Wills— CoNSTBccnoR—RMinuABT  Claus*— 
LiKiTATiona. 

Testator  after  making  certain  beqaeats  and 
creating  certain  annaities  to  be  paid  from  the 
capital  of  his  estate  for  10  years  directed  hi* 
executors  to  convert  into  cash  the  real  escata 
of  which  be  died  seized,  provided  that  if  any 
of  the  beneficiaries  to  whom  such  bequests  and 
annuities  had  been  made  should  die  before  they 
became  entitled  to  the  whole  or  any  part  tliere- 
of  such  part  of  their  legacies  as  sbonld  not  have 
been  paid  to  them  should  be  paid  to  their  next 
of  kin  or  legal  representatives  as  soon  after 
their  death  as  convenient,  and  tliat  tlie  rest  resi- 
due, and  remainder  of  testator's  property  and 
"the  Interest  which  might  be  received  from  the 
sum  set  apart  to  pay  legacies  and  annuities" 
should  be  divided  equally  among  testator's  wife, 
his  sisters,  nieces,  and  nephews,  designated,  and 
in  case  of  the  death  of  either  of  them  before- 
the  whole  estate  should  be  divided  then  the  tes- 
tator directed  that  the  "said  residuary"  be  divid- 
ed among  the  Burvivon  only,  share  and  share 
alike.  Held,  that  the  "said  residuary"  should 
be  construed  as  limited  to  the  accumulations 
from  the  moneys  held  to  pay  the  installment 
le^cies  and  not  to  the  "rest,  residue,  and  re- 
mainder" of  testator's  estate,  as  to  which  ilie^ 
residuary  legatees  acquired  a  vested  interest  on 
testator's  death,  which  was  not  divested  hj  tlieir 
death  before  distribution. 

Appeal  from  Snpreme  Oonrt,  Appellate 
Division,  First  Department 

Judicial  settlement  of  the  accounts  of  .^Vno 
Wiley  and  another,  as  executrices,  and 
Charles  E.  Bauerdorf  and  another,  as  execu- 
tors of  the  last  will  of  George  Wiley,  de- 
ceased. From  an  order  of  Qie  Appellate 
Division  (97  N.  T.  Supp.  1017,  111  App.  DlT. 
600),  reversing  a  part  of  a  decree  consstraing 
the  resldnary  clnnse  of  the  will,  certain  oT 
tlie  resldniiry  let;"  tees  appeal.    Reversed. 
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Henry  A.  Forster,  for  appellants.  Francis 
S.  Williams  and  Robert  E.  Deyo,  for  re- 
spondents. 

PER  CURIAM.  We  concnr  In  tbe  dissent- 
ing opinion  of  Honghton,  J.,  in  tbe  Appellate 
Division,  and  reverse  the  Judgment  below  on 
the  grounds  therein  stated.  We  may  add  that 
If  the  construction  of  the  residuary  clause 
adopted  by  the  majority  of  the  Appellate 
Division  vrere  accepted,  a  question  would 
arise  as  to  the  validity  of  the  conditional 
limitation  therein  contained  as  suspending 
tbe  absolnte  ownership  of  personal  property 
and  tbe  vesting  of  real  estate  during  a 
period  not  terminable  on  lives.  Henderson 
V.  Henderson,  113  N.  X.  1,  20  N.  B.  814.  Sus- 
pension of  the  power  of  alienation  Is  not  the 
only  factor  in  onr  rule  against  perpetuities. 
In  Oxley  v.  Lane,  36  N.  Y.  340,  cited  by  the 
Appellate  Division,  it  was  substantially  con- 
ceded that  If  the  whole  estate  was  to  be 
divided  solely  among  those  who  survived  to  the 
period  of  distribution  the  provision  was  in- 
valid (page  849).  Bnch  la  the  constructioii  of 
tbe  will  adopted  by  the  Appellate  Division  in 
this  case.  In  Matter  of  Denton,  137  N.  T. 
428,  33  N.  E.  482,  the  several  parts  of  the 
residuary  estate  indefeasibly  vested  either 
at  the  death  of  the  testator,  or  at  the  termina- 
tion of  one  life  In  being  thereafter,  or  of  two 
lives  In  being  thereafter,  and  thus  In  no  way 
contravened  the  statute. 

The  judgment  of  the  Appellate  Division 
should  be  reversed,  and  tbe  decree  of  the  sur- 
rogate affirmed,  with  costs  to  appellants  In 
both  courts,  payable  out  of  the  estate  on  tbe 
dissenting  opinion  of  Houghton,  J.,  below. 

CULLEN,  C.  J.,  and  EDWARD  T.  BART- 
LETT,  HAIGHT,  VANN,  WERNER.  WIL- 
LARD  BARTLBTT,  and  HISCOCK,  JJ„ 
concur. 

Judgment  accordingly. 


(22S  111.  127) 

TOUNG  V.  ZACHER. 

(Supreme  Court  of  Illinois.    Feb.   21.  1007. 
ReheariuK  Denied  April  18,  1907.) 

JTTOOUERT— COIXATEBAI.  ATTACK. 

Where  a  transcript  of  a  justice's  court 
judgment,  filed  with  the  clerk  of  the  circuit 
court,  wa3  complete  and  showed  tbe  rendition 
of  a  jadgment  oy  tbe  justice  against  three  de- 
fendants, and  an  execution  issued  thereon 
against  them,  and  the  return  of  tlie  constable 
reciting  that  the  within-named  "defendant"  had 
no  personal  property  out  of  which  any  part  of 
the  judgment  mii;ht  be  satisfied,  one  of  the  three 
defendants  could  not,  in  a  petition  by  the  pur- 
chaser of  bis  land  at  a  sale  under  an  execution 
issued  out  of  the  circuit  court  to  register  his 
title  under  tbe  Torrpns  Act  (Hnrd's  Rev.  St 
1905,  c.  30,  |§  44-154).  attack  the  transcript 
because  of  the  return  of  the  constable  in  the 
singular,  (or.  under  the  express  provisions  of 
chapter  79.  i  135,  on  filing  of  toe  transcript 
the  judgment  bad  tbe  effect  of  a  judgment  of 
the  circuit  court,  and.  being  valid  on  Its  face, 
could  not  be  collaterally  attacked. 

80N.E.-eO 


Appeal  frc«n  (Circuit  Court,  (3ook  Coimty; 
J.  W.  Mack,  Judge. 

Petition  by  Christian  P.  Zacber  against 
Charles  S.  Toung  for  the  registry  of  title. 
From  a  decree  granting  tbe  prayer  of  tbe 
petition,  defendant  appeals.    Affirmed. 

Borman  &  McGrath,  for  appellant  Sted- 
man  &  Soeike,  for  appellee. 

SCOTT,  C.  J.  Tbe  appellee  filed  In  the 
circuit  court  of  Cook  coun^  his  petition  pray- 
ing that  the  title  to  two  tracts  of  realty  In 
that  county  be  declared  to  be.  In  him.  and 
that  such  title  should  be  so  registered  under 
tbe  provisions  of  tbe  act  of  tbe  General  As- 
sembly entitled  "An  act  concerning  land  ti- 
tles," approved  May  1,  1897,  commonly  call- 
ed the  "Torrens  Act"  (Hurd's  Rev.  St  1905, 
c.  30  SS  44-154).  Tht>  aroellant  was  sole  de- 
fendant to  said  petition.  He  filed  an  answer 
and  a  cross-petition  praying  that  title  to 
both  of  said  tracts  of  land  be  declared  to  be 
in  bim  and  be  so  registered  under  tbe  pro- 
visions of  said  act  Tbe  cause  was  beard 
and  a  decree  was  entered  granting  the  prayer 
of  the  petition  of  tbe  appellee.  The  appel- 
lant seeks  by  this  appeal  to  reverse  such  de- 
cree. 

The  facts  are  not  In  dispute.  Tbe  appel- 
lant Charles  S.  Young,  was,  on  tbe  15tb  day 
of  May,  1879,  tbe  owner  of  both  tracts  of  land. 
He,  together  with  bis  wife,  executed  a  trust 
deed  whereby  they  mortgaged  both  of  said 
tracts  to  secure  their  Indebtedness  to  one  D. 
K.  Spencer  in  the  sum  of  $1,000.  This  mort- 
gage was  foreclosed  by  a  decree  entered 
in  the  circuit  court  of  Cook  county,  and  un- 
der such  decree  both  the  lots  or  tracts  of  land 
were  sold  by  the  master  In  chancery  on  Feb- 
ruary 26,  1902,  subject  to  redemption.  On 
tbe  26th  day  of  May,  1903,  being  the  last  day 
of  the  period  allowed  to  a  judgment  credit- 
or of  the  decree  debtor  In  which  to  make 
redemption,  there  was  filed  In  tbe  office  of 
tbe  circuit  clerk  of  said  county  a  transcript 
of  tbe  record  of  a  judgment  entered  on  May 
2, 1903,  before  Thomas  Bradwell,  a  justice  of 
the  peace  in  and  for  Cook  county,  and  against 
Frank  O.  Young,  Charles  Young  (appellant), 
and  Mrs.  C!harles  Young,  In  favor  of  Herman 
Helmbach.  Tbe  transcript  contained  also  a 
copy  of  a  summons  and  a  copy  of  an  execu- 
tion issued  by  the  justice  In  tbe  case  and 
of  tbe  constable's  return  on  each.  Thereupon 
the  circuit  clerk  issued  an  execution  on  said 
transcript  of  the  record  of  tbe  judgment  and 
proceedings  before  the  justice  of  the  peace, 
and  delivered  tbe  same  to  the  sheriff  of  Cook 
county.  The  judgment  creditor  then  paid  to 
the  sheriff  the  sum  of  money  necessary  to 
effect  the  redemption  of  said  two  tracts  of 
land  from  tbe  sate  by  the  master  in  chan- 
cery under  the  foreclosure  decree,  and  receiv- 
ed a  certificate  of  redemption  of  the  properties 
from  such  master's  sale.  The  sheriff  then  ad- 
vertised both  tracts  or  lots  of  land  for  sale, 
as  required  to  do  by  the  statute,  and  at  said 
sale  tbe  appellee  became  tbe  purchaser  of 
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both  tracts,  and  in  pursuance  of  the  statute 
received  a  deed  from  tbe  sberlff  conveying 
the  same  to  blm.  The  transcript  certified 
to  by  the  justice  of  the  peace  and  filed  in  the 
office  of  the  clerk  was  full  and  complete  in 
every  respect,  and  showed  a  judgment  ren- 
dered by  the  justice  of  the  peace  against 
three  defendants,  as  before  mentioned,  and 
an  execution  Issued  by  the  justice  thereon 
against  the  same  three  defendants  and  the 
return  of  the  constable  to  whom  such  execu- 
tion was  Issued,  stating  that  "the  wlthln- 
named  defendants  have  no  persona]  property 
in  my  county  whereof  I  can  cause  to  be  made 
the  judgment  and  costs  within  mentioned,  or 
any  part  thereof,  according  to  the  command 
of  the  witliin  writ,  and  I,  therefore,  return 
the  same  no  part  satisfied." 

The  appellant  contended  the  return  actual- 
ly Indorsed  on  the  execution  by  the  constable 
read,  "The  within-named  defendant  has  no 
personal  property,"  etc.,  and  was  permitted 
by  the  examiner  of  titles  before  whom  the 
testimony  was  being  taken,  to  produce  as 
a  witness  the  justice  of  the  peace  who  ren- 
dered the  judgment  and  Issued  the  execu- 
tion, made  up  the  record  of  proceedings  on 
his  justice  docket,  and  transcribed  the  cer- 
tified copy  of  such  record  which  was  filed 
in  the  office  of  the  clerk  of  the  circuit  court, 
and  said  justice  was,  over  the  objection  of 
appellant,  heard  to  testify  that  a  paper  shown 
him  was  the  original  ezecntlon  issued  to 
the  constable  on  the  judgment  entered  in  his 
court  Thereupon  this  instrument  was  re- 
ceived in  evidence  by  the  examiner  over  the 
objection  of  the  appellant  On  its  face  this 
was  an  execution  issued  on  the  judgment  in 
favor  of  Herman  Heimbach  against  Frank 
O.  Young,  Charles  Young,  and  Mrs.  Charles 
Young,  and  Indorsed  thereon  was  the  follow- 
ing return:  "The  within-named  defendant 
has  no  personal  property  whereof  I  can  cause 
to  be  made  the  judgment  and  costs  within 
mentioned,  or  any  part  thereof,  according  to 
the  command  of  the  within  writ,  and  I  there- 
fore return  tbe  same  no  part  satisfied."  It 
will  be  observed  this  return  refers  to  the  "de- 
fendant" only,  and  not  to  the  "defendants." 
The  examiner  held  the  proof  showed  no  suffi- 
cient return,  as  against  the  appellant,  of  the 
execution  Issued  by  the  justice  of  the  peace, 
for  the  reason  that  the  retiun  on  the  origi- 
nal execution  was  as  to  the  "defendant"  and 
not  as  to  the  "defendants,"  and  recommended 
a  decree  in  favor  of  the  appellant.  The  cir- 
cuit court  refused  to  accept  the  recommen- 
dation of  tbe  examiner  and  rendered  decree 
in  favor  of  tbe  appellee. 

The  examiner  was  in  error.  The  transcript 
of  the  proceedings  before  the  justice  of  the 
peace  showed  on  its  face  all  the  statute  re- 
quired it  to  show,  and,  having  been  filed 
with  the  circuit  clerk,  constituted  the  legal 
basis  for  a  lien  on  the  real  estate,  and  au- 
thorized the  issuance  of  an  execution  under 
«rhich  the  real  estate  could  be  lawfully  seis- 
ed and  sold.    No  attempt  has  been  made  by 


any  direct  proceeding  to  impeach  tbe  tran- 
Bcrlpt  The  pleading  by  the  appellant  in  this 
proceeding  contains  no  averments  challeng- 
ing its  int^n^ty  or  validity.  The  statute 
provides  that  the  transcript  shall  be  filed 
by  the  clerk,  and  continues:  "And  the  Judg- 
ment shall  thenceforward  have  all  the  effect 
of  a  judgment  of  said  conrt"  Hurd's  Rev. 
St  1905,  c  79,  {  135.  Giving  it  that  effect 
it  Is  evident  that  it  cannot  be  successfully 
attacked  In  this  collateral  proceeding,  as  it 
appears  to  be  valid  on  Its  face.  Van  Eleet 
on  Collateral  Attack,  f  526;  Osgood  v.  Black- 
more,  59  111.  261;  Harris  v.  Lester,  80  111. 
307;  Spring  v.  Kane,  86  111.  580;  Field  t. 
Peeples,  180  111.  37G,  54  N.  B.  30i. 

The  circuit  court  properly  held,  upon  the 
record  In  this  case,  that  the  sheritTs  deed  to 
appellee  conveyed  the  property  involved. 

The  decree  Is  correct,  and  will  be  affirmed. 

Decree  affirmed. 


(195  Uass.  SE) 
HUNTRESS  et  al.  t.  HANLEY  et  aL 
(Supreme  Judicial  Court  of  Massachuaetta. 
Suffolk.    April  20,  1907.) 

1.  EQxnrr— Exceptions  to  Masteb's  Repokt. 

Chancery  rule  31,  as  to  objections  to  a  mas- 
ter's report  is  not  complied  with,  so  as  to  au- 
thorize consideration  of  exceptions  to  the  report, 
in  the  absence  of  entry  of  a  special  order  allow- 
ing them ;  "requests  and  suggestions"  merely, 
but  no  objections  to  the  draft  of  his  report,  hav- 
ing been  filed  with  the  master. 

SEld.  Note.— For  cases  in  point  see  Cent  Dig. 
.  19,  Equity,  H  905-919.] 

2.  Appeal— Review. 

In  the  absence  of  exceptions  to  the  report 
of  a  master,  the  only  question  open  on  appeal 
from  the  decree  is  wnetner  the  decree  was  war- 
ranted by  the  pleadings  and  report 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  U  lt»2-1571.] 

8.   ASSIOHKENTB— CORSIDEKATIOR. 

An  assignment  by  a  man  to  a  woman  on 
her  promise  to  marry  him  at  once  is  on  a  valid 
consideration,  as  against  subsequent  creditors 
of  and  purchasers  from  him,  notwithstandinjc 
her  prior  promise  to  marry  him  when  be  should 
be  financially  able  to  support  her ;  such  circnm- 
Btances  not  having  necessarily  arisen  at  the 
time  of  the  assignment 
4.  Hcsbano  and  Wife— ANTKHtTPTLAi.  Coif- 

TBACTS. 

An  assignment  in  consideration  of  a  promise 
to  marry  ii  not  an  antenuptial  contract,  within 
Bev.  Laws,  c.  153,  §§  26.  27,  authorizing  a  con- 
tract before  marriage  that  after  the  marriage 
property  of  either  party  shall  remain  or  become 
the  property  of  the  one  or  the  other,  and  re- 
quiring the  contract  to  be  recorded. 
6.  Fbaudttlent  (jonvetanoes. 

A  conveyance  in  consideration  of  a  promise 
to  marry  by  one  having  no  debts  is  not  fraudu- 
lent as  to  subsequent  creditors. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  24,  Fraudulent  Conveyances,  {{  236-212.] 

6.    ESTOPPEI/— SiLKKCE. 

An  assignee  is  not  estopped  from  claim- 
ing against  a  subsequent  assignee  merely  because 
she  said  nothing  when  informed  of  the  second 
assignment  six  weeks  after  it  was  made. 

Appeal  from  Supreme  Judicial  Court,  Suf- 
folk County. 
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Suit  by  George  L.  Huntress  and  others, 
trustees,  against  Dudley  P.  Hanley  and  others. 
From  the  decree,  defendant  Thomas  Allen 
appeals.    Affirmed. 

liee  M.  Friedman,  Percy  A.  Atherton,  and 
Morse  &  Friedman,  for  appellant  Eugene 
I>.  Flaulgan,  for  appellee  Mary  A.  Hanley. 

RUG6,  J.  The  plaintiffs  are  trustees  un- 
der the  will  of  Patrick  T.  Hanley,  late  of 
Boston.  They  bring  this  bill  of  Interpleader 
for  Instrucions  as  to  tlie  persons  to  whom  to 
pay  a  portion  of  the  residuum  held  under  the 
tenns  of  said  will.  Paragraph  (h)  of  clause 
10  of  the  will  authorized  the  trustees  to  ter- 
minate the  trust  therein  created  as  to  the 
share  of  any  of  the  beneficiaries,  and  the 
plaintiffs  have  exercised  that  power  by  ter- 
minating the  trust  so  far  as  it  relates  to 
the  Interests  of  Dudley  P.  Hanley.  Mary  A. 
Hanley  claims  tills  entire  share  by  yirtne  of 
an  assignment  dated  April  IS,  1890.  Thomas 
Allen  claims  to  be  paid  out  of  the  fund  $10,000 
with  interest,  by  Tlrtne  of  an  assignment  to 
him  dated  July  7,  1900,  and  James  G.  Mc- 
Bachen  claims  certain  sums  by  yirtue  of  an 
assignment  to  him,  dated  August  8,  1902. 
One  Skinner  also  claimed  an  Interest  In  the 
fund  by  virtue  of  another  assignment,  but  no 
question  arises  respecting  his  claim,  for  the 
reason  that  the  master  found  against  it 
and  no  appeal  has  been  entered  from  a  de- 
cree adverse  to  his  contention. 

The  case  was  referred  to  a  master,  who 
found,  so  far  as  material  issues  now  raised, 
the  following  facts: 

Mary  A.  Hanley,  whose  maiden  name  was 
Donahue,  became  acquainted  with  Dudley  P. 
Hanley  in  1885.  This  acquaintance  contin- 
ued until  1897,  when  they  became  engaged 
to  be  married.  No  definite  time  was  then 
fixed  for  the  marriage,  and  Miss  Donahue, 
who  was  a  nurse,  declined  to  fix  any  time 
until  Dudley's  circumstances  should  become 
such  that  he  could  support  her  without  the 
assistance  of  her  professional  income.  The 
testator  died  March  31,  1899,  and  at  bis 
funeral  Dudley  learned  the  terms  of  the 
will.  He  returned  to  New  York  on  April  9, 
1899,  and  soon  after  offered  orally  to  give 
Miss  Donahue  an  assignment  of  his  Interest 
hi  his  father's  estate;  if  she  would  marry 
him.  An  assignment  was  then  drafted  and 
on  April  18,  1899,  it  was  executed  and  de- 
livered to  Miss  Donahue.  This  assignment 
was  never  recorded  and  no  notice  of  its  ex- 
istence was  given  to  the  trustees  nntii  March, 
1904.  The  master  found  "that  at  the  time 
said  assignment  was  executed  it  was  fully 
understood  and  agreed  between  Hanley  and 
Miss  Donahue,  that  such  assignment  was 
given  in  exchange  for  and  In  consideration 
of  Miss  Donahue's  promise  to  marry  Hanley." 
He  did  not  And  that  Hanley  at  the  time  of  the 
execution  of  the  assignment  owed  any  debts 
other  than  some  loans  from  Miss  Donahue. 
On  July  7,  1900,  Dudley  P.  Hanley  executed 
an  assignment  or  mortgage  of  his  interest  in 


his  father's  estate  to  Thomas  Allen,  to  secure 
a  promissory  note  of  $10,000  of  even  date, 
given  for  a  vaioabie  consideration,  Hanley 
falsely  and  fraudulently  representing  to  Al- 
len at  the  time  that  he  had  made  no  other 
conveyance  of  his  interest  in  his  father's 
estate.  This  assignment  was  recorded  in  the 
office  of  the  city  clerk  of  Boston,  and  notice 
of  it  given  to  the  trustees.  It  was  executed 
in  Boston  and  Mrs.  Hanley  was  not  present 
and  the  master  does  not  find  "that  Mrs.  Han- 
1^  authorized  or  sanctioned  or  took  any  part 
In  or  bad  any  knowledge  of  this  transaction 
before  or  at  the  time  it  occurred,  nor  •  •  • 
that  she  ever  saw  Allen  or  ever  had  any 
dealings  with  him  either  before  or  after  said 
assignment  was  executed.  About  six  weeks 
after  the  execution  of  the  assignment,  Allen 
notified  Mrs.  Hanley,  by  letter,  that  such  as- 
slgiynent  had  been  made  to  him,  and  this, 
so  far  as  appears,  was  the  first  notice  or 
knowledge  of  said  assignment  which  she  re- 
ceived." Portions  of  testimony  from  certain 
witnesses  before  the  master  have  been  re- 
ported, but  the  master  states  that  none  of 
his  findings  were  based  solely  on  the  testi- 
mony reported,  as  there  was  other  evidence 
touching  the  matters.  The  master  found  in 
favor  of  the  claim  of  James  C.  McEachen 
and  no  appeal  has  been  taken  from  that  por- 
tion of  the  decree  directing  the  trustees  to 
pay  the  amount  of  his  claim  as  found  by  the 
master.  Upon  these  findings,  the  master 
ruled  that  the  assignment  by  Dudley  P.  Han- 
ley to  Mary  A.  Donahue  (now  Hanley)  was 
valid,  executed  for  a  sufficient  consideration 
and,  being  prior  to  the  assignment  to  Allen, 
was  entitled  as  against  Allen,  to  the  share 
of  Dudley  In  the  trust  estate.  Various  "re- 
quests and  suggestions"  were  filed  with  the 
master,  but  no  objections  to  the  draft  of  his 
report  appear  to  have  been  filed  by  Allen. 
He  seasonably  filed,  however,  a  number  of  ex- 
ceptions to  the  master's  report.  This  course 
was  not  a  compliance  with  chancery  rule  31 
and  questions  raised  by  the  exceptions  are 
not  properly  before  us,  no  special  order  of 
the  court  allowing  exceptions  having  been 
entered.  Hllller  v.  Farrell,  186  Mass.  434, 
70  N.  B.  424;  Whitworth  v.  Lowell,  178  Mass. 
43,  50,  69  N.  K  760.  The  only  question  open 
before  us  properly  is  whether  the  decree  was 
warranted  on  the  pleadings  and  report  Has- 
kell V.  Merrill,  179  Mass.  120,  60  N.  E.  486; 
French  v.  Peters,  177  Mass.  568,  59  N.  E. 
449.  Allen,  however,  lost  no  rights,  as  all 
his  exceptions  would  probably  be  overruled 
and  he  has  only  argued  points  arising  upon 
the  record,  lliere  are  two  main  questions, 
one  as  to  the  validity  of  the  assignment  to 
Mary  A.  Donahue,  and  the  other  as  to  her 
acts  alleged  to  create  an  estoppel,  which  pre- 
vent her  from  enforcing  her  rights  under 
that  assignment. 

1.  It  has  long  been  the  law  of  this  common- 
wealth that  "a  legal  contract  and  promise 
made  in  good  faith  to  marry  another  must 
*    *    *    be  deemed  to  be  a  valuable  consid- 
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eration  for  the  oonveTance  ol  an  estate,  and 
will  justly  entitle  the  grantee  to  bold  It 
against  susequent  purcbasera  or  the  cred- 
itors of  the  grantor."  Merrick,  J.,  in  Smith 
T.  Allen,  5  Allen,  454,  459,  81  Am.  Dec.  758. 
It  baa  been  atrongly  urged  in  behalf  of  Al- 
len, that,  Inasmucb  as  Dudley  P.  Hanley  and 
Mary  A.  Donahue  were  engaged  to  be  mar- 
ried In  1897,  the  finding  of  the  master,  that 
the  assignment  made  in  1899  was  in  ex- 
change for  and  in  consideration  of  the  prom- 
ise to  marry,  is  wrong,  and  the  assignment 
cannot  be  founded  on  a  valid  consideration. 
This  argument  is  based  upon  the  familiar 
principle  that  a  promise  to  do  what  one  Is 
already  bound  to  do  Is  not  based  upon  a 
suflSclent  consideration.  At  the  time  of  the 
promise  to  marry  In  1897,  however,  no  time 
was  fixed  for  the  marriage  and  Miss  Dona- 
hue bad  subsequently  refused  to  fix  a  time 
for  marriage  until  her  betrothed  should  be 
so  financially  able  to  support  her  that  she 
would  not  be  obliged  to  pursue  her  calling  as 
a  nurse.  The  deatb  of  Dudley  P.  Hanley's 
father  in  1899  and  the  provisions  of  his  will 
did  not  necessarily  place  him  In  any  sub- 
stantially better  position  than  before,  for  the 
reason  that  the  bulk  of  the  estate  was  by 
clause  10  of  the  will  placed  in  the  hands 
of  trustees,  who  were  vested  with  an  absolute 
discretion  as  to  advancements  to  the  children 
(except  as  to  a  comparatively  small  sum), 
coupled  with  the  Injunction  that  no  payment 
whatever  should  be  made  unless  the  child 
was  in  extreme  need  of  support  or  main- 
tenance. The  situation  between  Dudley  and 
Miss  Donahue,  after  the  deatb  of  the  testa- 
tor, was  that  there  was  a  definite  promise  to 
marry  at  some  indefinite  time  in  the  future, 
when  the  financial  situation  of  the  parties 
might  seem  to  both  of  them  to  warrant  it 
Thereupon,  Dudley  ottered  to  give  the  assign- 
ment of  bis  Interest  in  his  father's  estate  to 
Miss  Donahue  If  she  would  marry  him,  which 
may  fairly  be  Interpreted  to  mean.  In  view 
of  the  subsequent  events,  if  she  would  Im- 
mediately marry.  The  assignment  was  de- 
livered on  the  18th  of  April  and  the  marriage 
occurred  on  the  6th  of  the  next  May.  Even 
tf  the  finding  of  the  master  be  narrowly  con- 
strued so  as  to  mean  that  the  general  en- 
gagement for  marriage  made  In  1897  contin- 
ued, there  was  connected  with  the  execution 
of  the  assignment  such  a  change  In  the  terms 
of  the  original  contract  as  to  constitute  a 
sufficient  consideration  for  the  assignment. 
Allen  relies  upon  Deshon  v.  Wood,  148  Mass. 
132,  19  N.  E.  1,  1  L.  R.  A.  618,  as  supporting 
bis  contention,  but  In  that  case,  the  title  to 
the  property  was  not  to  vest  until  the  mar- 
riage; here,  the  assignment  was  executed 
and  delivered  two  weeks  before  the  marriage, 
which  brings  it  clearly  within  the  rule  of 
Smith  V.  Allen,  supra. 

The  suggestion  tbnt  the  transaction  amount- 
ed to  an  antenuptial  settlement  within  the 
terms  of  Rev.  Laws,  c.  153,  {{  26,  27,  has  no 
force  In  view  of  this  fact. 


Tbere  to  nothing  In  the  record  to  require 
the  Inference  that  the  assignment  to  Miss 
Donahue  was  fraudulent  or  executed  with 
Intent  to  defraud  future  creditors.  The  mas- 
ter found  that  there  were  no  existing  cred- 
itors. It  being  the  fact  that  Dudley  P.  Han- 
ley was  free  from  debt  to  everybody  exc^it 
Miss  Donahue  there  is  no  evidence  which 
compels  the  conclosicxi  as  matter  of  law  that 
his  real  purpose  was  to  binder  or  dday  bis 
future  creditors,  or  that  his  motive  was  not 
to  transfer  the  pn^erty  for  the  benefit  of  bis 
future  wife  "so  that  it  should  not  renaain 
at  the  hazard  of  business  or  be  subjected 
to  the  risk  of  Improvldenca"  Winchester 
V.  Charter,  12  Allen,  606,  609;  Hart  ▼.  Bvler- 
ley,  189  Mas&  099,  76  N.  E.  286.  Moreoyer. 
the  fact  that  the  conv^ance  to  Miss  Donatane 
was  made  in  consideration  of  marriage  and 
la  upheld  on  that  ground  disposes  of  the  ar- 
gument that  It  was  fraudulent.  There  Is 
no  room  for  the  application  of  Matthews  v. 
Thompson,  186  Mass.  14-23,  71  N.  B.  83.  66 
L.  R.  A.  421,  104  Am.  St  Rep.  560. 

It  has  also  been  urged  that  the  property  con- 
veyed by  this  assignment  was  real  estate, 
and  the  Instmment  not  being  recorded,  Mrs. 
Hanl^  cannot  assert  her  title  against  cred- 
itors of  the  assignor.  The  will  which  was 
executed  In  1898  bean  some  Internal  evidence 
that  the  testator  had  in  mind  the  possesion 
or  possible  possession  of  real  etate.  Bat 
tbere  is  nothing  before  us  to  show  that  at  tbe 
time  of  bis  death  he  owned  any  real  estate, 
or  that  any  of  the  trust  fund  at  the  time  of 
the  assignment  to  Miss  Donahue  or  to  Allen 
was  Invested  In  real  estate.  Allen  did.  not 
proceed  upon  the  theory  that  his  assignment 
conveyed  an  Interest  in  real  estate,  for  be 
recorded  It  only  In  the  office  of  the  city  clo-k 
of  Boston,  and  not  In  any  reglstiy  of  deeds. 
Without  deciding  therefore  whether,  if  any 
of  tbe  trust  fund  was  Invested  in  real  estate. 
It  would  have  been  necessary.  In  view  of  tbe 
terms  of  the  trust  clause,  that  an  assignment 
be  recorded  in  order  to  protect  the  first 
against  later  assignees.  It  is  plain  that  AIIoi 
cannot  upon  this  record  successfully  raise 
the  contention.  Nor  is  It  necessary  to  con- 
sider whether  there  has  been  an  equitable 
conversion  Into  personal  property  by  tbe 
terms  of  the  will  within  the  rule  of  Tbissell 
V.  SchlUinger,  186  Mess.  180,  71  N.  R  300. 

2.  There  are  not  sufficient  facts  upon  which 
to  ground  any  estoppel  against  Mrs.  I-Innley 
to  set  up  her  claim.  It  was  not  disputed  that 
Allen  had  no  conference  with  Mrs.  Hanley 
before  taking  his  assignment  and  gave  her  no 
notice  of  its  existence  until  six  weeks  after 
It  had  been  delivered  to  him.  Allen  must 
have  been  Induced  to  change  bis  sitontlon 
through  the  speech  or  conduct  of  Mrs.  Han- 
ley, which,  she  knew  or  ought  as  a  reason- 
able person  to  have  known,  might  produce 
that  result  before  she  can  be  estopped  from 
setting  up  ber  claim  against  him.  The  mas- 
ter's report  finds  that  she  did  none  of  these 
things.    While  It  might  perhaps  have  been 
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polite  tor  her  to  have  answered  his  letter 
of  notification,  there  was  no  legal  obligation 
resting  npon  her  to  do  so.  Bragg  t.  Boston 
A  Worcester  R.  Corp.,  9  Allen,  54;  Lincoln 
T.  Qay,  164  Mass.  53T.  42  N.  B.  95,  49  Am. 
St.  Rep.  480;  Tracy  t.  UncoUi,  145  Mass. 
S57,  14  N.  E.  122. 
Decree  affirmed. 


<I96  Mass.  226) 

HUNTRESS  et  al.  t.  ALLEN  et  aL 

(Supreme  Jndidal  Court  of  Massachusetts. 

Suffolk.    April  20, 1907.) 

1.  Wuxb—Tbusts— Vested  InTSBEST. 

A  will  giving  property  in  trust,  after  di- 
recting the  trustees  to  malie  certain  payments 
for  education  and  support  of  certain  minor  chil- 
dren of  testator,  and  authorizing  them  to  make 
certain  advances  to  children  under  certain  con- 
ditions, and  providing  that  nothing  more  should 
be  expended  for  support  of  any  of  testator's 
children,  except  in  case  of  extreme  need,  but 
any  further  income  should  be  added  to  the  body 
of  the  trust  estate,  provides  (g)  that  it  was  tes- 
tator's will  that  the  stiare  of  any  child  of  his  in 
the  body  or  income  of  the  trust  estate  should  not 
be  liable  to  or  for  his  or  her  debts,  in  any  man- 
ner or  form ;  (h)  authorized  the  trustees,  when 
they  considered  it  safe  and  wise,  to  terminate 
the  trust  as  to  the  share  of  any  child  of  tes- 
tator in  the  trust  estate,  by  paying  to  such  child 
his  or  her  proportionate  share  at  the  time  of 
such  payment  of  the  I>ody  and  income  of  the 
tmst  estate ;  (i)  provided  that,  on  the  youngest 
child  of  testator  becoming  25  years  old,  the  trust 
estate  should  be  divided  among  testator's  chil- 
dren, other  than  those  to  whom  their  shares  had 
been  paid  under  the  preceding  provision ;  d)  pro- 
vided tbat,  should  any  child  of  testator  die  be- 
fore termination  of  the  tmst  as  to  such  child's 
share,  leaving  issue,  then  the  trustees  shall  pay 
to  the  issue  of  such  clilld  what  would  be  the 
share  of  such  child  at  his  death  of  the  trust 
estate:  (k)  provided  that,  in  case  of  death  of 
any  child  of  testator  without  issue  before  ter- 
mination of  his  or  her  Interest  in  the  trust  es- 
tate, the  share  of  such  child  should  lapse  into 
the  body  of  the  trust.  Held,  that  a  child  of  tes- 
tator took  a  vested  interest  In  the  trust  fund, 
subject  to  be  divested  by  his  dying  before  ter- 
mination of  the  trust  as  to  him,  so  that,  he  so 
dying,  his  issue  took  his  share  free  of  any  claim 
under  a  mortgage  or  assignment  thereof  made 
by  him. 

2.  Equitt— EzcEpnoNS  to  BIasteb's  Repobt. 

Though  one  complied  with  chancery  rules 
31  and  32  as  to  objections  to  a  master's  report, 
by  bringing  in  written  objections  to  the  master 
to  the  draft  of  the  report,  he  is  not  entitled  to 
a  review  thereof;  not  having  complied  with  the 
fnrther  provision  of  such  rules  by  filing  his  ex- 
ceptions, founded  on  the  objections,  within  15 
days  from  the  filing  of  the  report 

3.  WiLi-s — Sfbkdthbifi  Teubt. 

The  paragraphs,  prior  to  paragraph  Cg)  of  the 
clause  of  a  will  creating  a  trust  for  the  benefit 
of  testator's  children,  authorized  the  trustees  in 
some  wholly  discretionary  respects  to  make  ad- 
vancements out  of  the  income  and  liody  of  the 
fund  for  the  benefit  of  the  several  beneficiaries, 
and  to  accumulatd  the  Income  in  excess  of  such 
advances.  Paragraph  (g)  declared  that  It  wsa 
testator's  will  that  the  share  of  any  child  of  his 
in  the  body  or  income  of  said  trust  estate  should 
not  l>e  liable  to  or  for  his  or  her  debts  in  any 
manner  or  form,  or  subject  to  trustee  process,  by 
any  creditor  or  any  claim  whatever.  The  suc- 
ceeding paragraphs  of  the  clause  authorized  the 
trustees,  when  they  considered  it  safe  and  wise, 
to  terminate  the  trust  as  to  the  share  of  any 
child  by  paying  to  him  his  proportionate  share; 
directed  this  to  be  done,  as  to  all  as  to  whom  it 


had  not  already  been  done,  when  the  youngest 
child  became  25  years  old;  and  provided  that, 
if  a  child  died  l>efore  termination  of  the  trust 
as  to  his  share,  such  share  should  be  paid  to  his 
issue,  or,  he  having  no  issue,  should  lapse  into 
the  body  of  the  trust.  Held,  that  paragraph  {g) 
protected  the  share  of  a  child  only  while  it  re- 
msined  subject  to  the  trust,  and  that,  on  ter- 
mination of  the  trust  as  to  it,  it  was  subject  to 
a  prior  mortgage  or  assignment  thereof  made  by 
hiifL 

4.  Tbusts  —  ExKCtiTiOR  —  Resebvatior    to 
Meet  Mobtoage. 

While  immediate  payment  of  the  note  may 
not  be  required,  where,  prior  to  the  maturity  of 
the  note  of  a  cestui  que  trust  secured  by  mort- 
gage on  his  interest  in  the  trust  fund,  the  trust 
is  terminated,  yet,  if  it  is  not  so  paid,  enough  of 
the  tmst  fund  to  meet  the  note  at  maturity 
must  be  set  aside  for  that  purpose. 

Appeal  from  Supreme  Jndlclal  Oonrt.  Suf- 
folk County. 

Two  suits,  each  by  George  L.  HontreBS  and 
others,  trustees,  against  Tbomas  Allen  and 
others. .  Second  case  reserved  for  determina- 
tion of  full  court  From  decree  in  the  first 
case,  defendant  James  F.  Hanley  appeals. 
Decree  directed  in  second  case  for  Gertrude 
B.  Hanley.    Decree  In  first  case  modified. 

The  tenth  clanse  of  the  will  of  Patrick  T. 
Hanley,  deceased,  is  as  follows: 

"Tenth.  All  the  rest,  residue  and  remainder 
of  my  estate,  whether  real,  personal  or  mixed, 
and  wherever  situate  I  give,  devise  and  be- 
queath to  my  said  trustees,  to  have  and  to 
hold  to  them  and  their  heirs  and  assigns  for- 
ever, but  In  trust  nevertheless  for  the  follow- 
ing uses  and  purposes,  and  with  the  follow- 
ing powers,  namely : 

"(a)  To  hold,  Judiciously  manage,  Improve, 
let,  lease,  by  parol,  or  written  instrument, 
mortgage,  sell  and  conv^,  the  whole  or  any 
part  thereof,  upon  such  terms  and  for  such 
sum  or  sums  as  to  them  shall  seem  best,  and 
no  purchaser  or  lender  to  be  bound  to  see  to 
the  application  of  the  money  so  paid  or  lent, 
and  the  proceeds  thereof  to  invest  and  re- 
invest and  to  hold  upon  the  same  trusts. 

"(b)  Out  of  the  net  Income  and  the  body  of 
said  trust  estate  I  authorize  and  empower 
my  said  trustees  to  expmd  for  the  support, 
maintenance  and  education  of  each  of  my 
children  Ann,  Ellen  and  James  a  sum  not 
exceeding  five  hundred  dollars  per  annum, 
during  the  minority  of  each  of  them  respec- 
tively, and  so  much  additional  for  each  of  said 
three  youngest  children  of  mine  as  In  the 
judgment  of  said  trustees,  and  not  otherwise, 
each  of  said  three  children  may  need  yearly 
for  education,  support  and  maintenance  for 
two  years  after  be  or  she  may  arrive  at  the 
age  of  twenty-one  years. 

"(c)  Out  of  the  net  income  and  body  of 
said  trust  estate  I  authorize  and  empower 
my  said  trustees  to  pay  the  exi>enBe8  of  the 
last  sickness,  funeral  and  burial  of  any  child 
or  children  of  mine  with  the  exception  of  my 
daughter  Grace,  who  may  decease,  during  the 
continuance  of  this  trust  and  to  Include  also 
the  expenses  of  placing  a  suitable  headstone 
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over  tbe  grave  or  graves  of  the  remains  of 
such  child  or  children. 

"(d)  Oat  of  tbe  net  Income  and  body  of  said 
trust  estate  I  authorize  and  empower  my  said 
trustees  to  advance  to  any  child  of  mine,  with 
the  exception  of  my  daughter  Grace,  who 
is  excluded  from  any  share  In  said  trust  es- 
tate, being  otherwise  provided  for  herein,  up- 
on bis  or  her  arrival  at  the  age  of  twenty- 
one  years,  or  later,  or  upon  tbe  marriage  of 
any  daughter  of  mine  prior  to  arriving  at 
the  age  of  twenty-one  years,  a  sum  not  ex- 
ceeding fifteen  hundred  dollars,  which  sum 
is  to  be  charged  as  an  advance  to  said  child 
in  tbe  final  settlement  of  the  trust  estate. 

"(e)  No  further  or  other  sum  out  of  the 
body  of  said  trust  estate  and  income  thereof 
shall  be  expended  at  any  time  by  my  said 
trustees  for  tbe  support  and  maintenance  of 
any  of  my  children,  except  as  hereinbefore 
provided,  unless  in  tbe  Judgment  of  said  trus- 
tees, and  in  their  discretion  and  Judgment 
solely,  and  their  judgment  In  the  matter  shall 
be  final  and  conclusive,  tbe  child  in  each  In- 
stance shall  be  In  extreme  need  of  such  main- 
tenance and  support,  and  no  child,  or  guard- 
ian of  any  child,  shall  have  tbe  right  to  de- 
mand any  income,  support  or  maintenance  of 
such  trustees,  but  said  trustees  may  give  such 
8upi>ort  and  maintenance  to  any  child  at  any 
time  during  tbe  continuance  of  said  trust  if 
the  trustees  deem  it  advisable  and  proper 
and  not  otherwise,  and  said  trustees  shall  in 
such  case  treat  the  same  as  an  advancement 
to  such  child  in  the  settlement  with  him  or 
her  and  for  his  or  ber  share  In  said  trust 
estate,  at  his  or  ber  termination  of  any  In- 
terest therein.  Due  provision  having  been 
made  for  my  daughter  Grace  herein,  tbe 
trustees  are  not  authorized  to  pay  any  part 
of  the  body  of  tbe  trust  estate,  or  income 
tbereof,  to  or  for  her. 

"(f)  I  authorize,  empower  and  direct  my 
said  trustees  to  allow  any  income  not  dis- 
posed of  or  expended  during  tbe  continuance 
of  this  trust  to  accumulate,  to  be  added  to, 
and  thereafter  form  a  part  of  tbe  entire  body 
of  said  trust  estate. 

"(g)  It  is  my  will  that  all  my  children, 
with  the  exception  of  my  daughter  Grace, 
shall  share  in  the  benefits  and  provisions  of 
this  trust,  and  that  tbe  share  of  any  child  of 
mine  In  tbe  body  or  Income  of  said  trust 
estate  shall' not  be  liable  to  or  for  bis  or  her 
debts.  In  any  manner  or  form  whatsoever,  or 
subject  to  trustee  process,  by  any  creditor 
on  any  claim  whatsoever. 

"(b)  I  authorize  and  empower  my  said  trus- 
tees, anything  herein  to  the  contrary  notwith- 
standing, at  any  time  when  in  the  Judgment 
and  discretion  of  said  trustees  they  may  deem 
it  safe  and  wise  so  to  do,  and  not  otherwise, 
to  terminate  the  trust  herein  created  and  es- 
tablished, as  to  the  share  of  any  child  of 
mine  In  said  trust  estate,  by  paying  and 
conveying  over  to,  such  child,  bis,  or  her, 
proportionate  share,  nt  the  time  of  such  pay- 
ment and  conveyance  of  the  body  and  Income 


of  said  trust  estate,  and  terminating  bis,  or 
ber,  biterest  in,  and  right  thereto,  providing 
tbe  said  child  eiiall  execute  a  deed  of  release 
under  seal  to  said  trustees,  in  such  form  and 
terms  as  they  may  approve  of,  releasing  to 
them  and  said  trust  estate,  any  claim,  de- 
mand and  interest  whatsoever  in  and  to  said 
trust  estate,  which  release  shall  be  final  and 
binding  on  blm,  his  heirs  and  assigns. 

"(1)  Upon  the  arrival  of  the  youngest  cbild 
of  mine  surviving  at  tbe  age  of  twenty-five 
years  I  authorize,  empower  and  direct  my 
said  trustees,  unless  in  the  instance  of  any 
child,  or  children,  of  mine  their  Interest  In 
the  said  trust  estate  has  been  previously 
terminated,  under  the  powers  hereinbefore 
given,  to  convey,  distribute  and  pay  over  tbe 
remainder  of  said  trust  estate  to  such  chil- 
dren of  mine  surviving  to  the  arrival  of  such 
event  and  time  bis,  ber  and  their  proportion- 
ate share  of  tbe  trust  estate  undistributed 
and  unpaid  over,  keeping  however  in  mind 
that  all  payments  made  under  subclause  (b> 
of  tbe  tenth  clause  of  this  my  will  to  my 
three  youngest  children  shall  not  be  cbarged 
to  them  in  said  final  settlement  and  distribu- 
tion as  advances  or  otherwise. 

"(J)  Should  any  child  of  mine  decease  be- 
fore arriving  at  tbe  age  of  twenty-five  years, 
or  prior  to  the  termination  of  the  trust  as 
to  the  share  of  such  child,  be  or  she  leaving 
Issue  surviving  him  or  her,  thai  In  tbat  event, 
upon  decease  of  such  child  as  aforesaid  I  au- 
thorize, empower  and  direct  my  said  trustees 
to  pay  over  and  distribute  in  money  wbat 
would  be  the  proportionate  share  of  such 
child  at  the  time  of  his  or  her  decease  of  the 
Income  and  body  of  said  trust  estate  to  and 
among  his  or  her  issue  in  equal  shares,  and 
So  terminate  the  Interest  of  said  Issue  In  and 
to  said  trust  estate. 

"(k)  In  the  event  of  tbe  death  of  any  child 
or  children  of  mine  without  issue  before  tbe 
termination  of  his  or  her  interest  In  tbe  trust 
estate  It  is  my  will  tbat  the  share  of  tbe 
trust  estate  to  which  be  or  they  would  be  en- 
titled under  the  terms  of  this  instrument  sball 
lapse  Into  the  body  of  the  trust 

"(1)  It  is  my  will  that  there  shall  always 
be  two  trustees  at  least  to  act  and  serve 
In  the  discharge  of  tbe  trusts  created  under 
this  Instrument" 

Lee  M.  Friedman,  Morse  &  Friedman,  and 
Starr  Keyes,  for  Thomas  Allen  and  Karsch 
Brewing  Ck>.  Walter  S.  Thompson,  for  de- 
fendant Hanley.  Homer  Albers,  for  guardian 
of  Gertrude  E.  Hanley. 

RTT6G,  J.  The  plaintifrs  state  In  their 
first  petition  that  they  are  ready  and  willing 
to  terminate  the  trust  created  by  the  tenth 
clause,  so  far  as  it  relates  to  tbe  Interest  of 
James  F.  Hanley,  and  otter  to  pay  the  same 
into  court  or  to  such  persons  as  the  court 
may  order.  All  other  legatees  Interested  in 
the  ti-ust  clause  and  Thomas  Allen  and  tbe 
Karsch  Brewing  Company  are  parties  to 
this  proceeding. 
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Tbe  second  salt  Is  by  the  same  plaintiffs 
In  tlie  same  capacity,  and  joins  the  same  par- 
ties as  defendants.  This  bill  states  that 
Frederick  J.  Hanley,  one  of  the  beneficiaries 
under  said  will,  died  In  May,  1904,  leaving 
one  child,  Gertmde  EL  Hanley,  who  now 
claims  that  part  of  the  residuary  estate  de- 
vised to  Frederick,  and  avers  that  the  trus- 
tees are  ready  to  terminate  the  trust  so  far 
as  It  relates  to  Frederick  J.  Hanley  and 
Gertrude,  his  daughter,  and  prays  for  in- 
structions as  to  whom  the  legacy  shall  be 
paid.  Both  suits  were  referred  to  a  master, 
-who  found  that  on  October  7,  1900,  James 
F.  Hanley  and  Frederick  J.  Hanley  each 
signed  their  several  notes  for  $2,000  to  the 
<»der  of  Thomas  Alien,  and  each  secured  the 
payment  thereof  by  the  execution  and  de- 
livery of  a  mortgage  or  assignment  of  his 
interest  in  bis  father's  estate,  and  that  these 
Instruments  were  delivered  to  Allen  on  the 
following  day,  and  that  on  December  19, 
1902,  Allen  duly  assigned  and  transferred 
to  the  Karsch  Brewing  Company  all  the 
right,  title,  and  Interest  in  the  estate  of  Pat- 
rick T.  Hanley  as  acquired  by  him  under 
said  two  mortgages,  and  delivered  to  It  tbe 
notes.  This  assignment  was  to  secure  the 
payment  of  a  loan  of  $2,700  made  to  him  by 
tbe  company. 

1.  In  the  second  case  the  master  ruled, 
upon  the  facts  found,  that  Frederick  J.  Han- 
ley, having  deceased  before  the  termination 
of  the  trust,  leaving,  as  his  only  issue,  Ger- 
tmde E.  Hanley,  she  was  entitled,  upon  the 
termination  of  the  trust,  to  his  share  In  the 
estate,  and  that  Allen  and  the  Karsch  Brew- 
ing Company  should  take  nothing  by  tbe 
Frederick  J.  Hanley  mortgage  and  note.  To 
this  ruling  objections  woe  duly  made  and  ex- 
ceptions seasonably  taken  to  tbe'  master's 
report  and  filed  by  Allen  and  the  Karsch 
Brewing  Company,  and  this  case  comes  be- 
fore us  on  a  reservation  upon  tbe  pleadings, 
master's  report,  and  exceptions  of  tbe  Karsch 
Brewing  Company.  The  question  raised  is 
whether  under  clause  10  of  the  will  of  Pat- 
rick T.  Hanley  the  Interest  of  his  son,  Fred- 
erick jr.  Hanley,  upon  tbe  latter's  death, 
vested  In  Gertrude  E.  Hanley  to  the  exclu- 
sion of  any  rights  acquired  under  the  mort- 
gage and  assignment  to  Allen  and  the  Karsch 
Brewing  Company.  Paragraph  (g)  expresses 
a  plain  desire  on  the  part  of  the  testator 
that  until  the  termination  of  the  trust  re- 
specting any  of  bis  children  in  one  of  the 
ways  pointed  out  In  the  succeeding  para- 
graphs of  the  will,  the  share  of  such  child 
in  the  income  and  lK>dy  of  the  fund  shall 
be  free  from  any  interference  by  creditors. 
That  such  a  testamentary  Intent  will  be  given 
full  effect  has  been  decided  by  Broadway 
National  Bank  v.  Adams,  133  Mass.  170,  43 
Am.  Rep.  504,  and  the  many  cases  following 
it,  the  last  being  Alexander  v.  McPeck,  188 
Mass.  34,  75  N.  E.  88.  The  will  in  other 
paragraphs  created  for  Frederick  J.  Hanley 
a  vested  interest  in  a  contingent  remainder. 


Cummlngs  v.  Steams,  161  Mass.  606,  37  N. 

E.  758;  MInot  v.  Purrlngton,  190  Mass.  336, 
77  N.  E.  630.  His  interest,  whether  assigned 
or  not,  was  liable  to  be  divested  by  the 
happening  of  the  contingency.  Walnwrlght 
V.  Sawyer,  150  Mass.  168,  22  N.  E.  885.  The 
death  of  Frederick  J.  Hanley  at  the  age  of 
29,  before  the  termination  of  the  trust,  leav- 
ing the  respondent  Gertrude  as  his  only  is- 
sue, is  the  contingency  which  the  testator 
had  in  mind  In  phrasing  paragraph  (J).  An 
ingenious  argument  has  been  plausibly  urged 
that  clause  (g)  creates  a  vested  Interest,  and 
that  the  word  "or"  in  clause  (j)  should  be 
construed  as  "and,"  and  that  therefore  the 
contingencies  contemplated  by  clauses  (j)  and 
(k)  did  not  happen  to  Frederick,  and  hence 
bis  interest  In  the  fund  belongs  to  Allen  and 
the  Karsch  Brewing  Company  to  the  extent 
of  their  claims.  But  this  argument  Is  not 
sound.  The  testatof  manifested  a  clear  in- 
tention that  nothing  should  vest  finally  free 
from  the  possibility  of  divestment  In  any 
of  his  children  until  the  happening  of  the 
contingencies  described  in  paragraphs  (h) 
or  (1). 

2.  The  master  ruled  In  the  first  case  that 
If  James  F.  Hanley  shonld  be  living  at  the 
termination  of  the  trust;  the  Karsch  Brew- 
ing Company,  if  then  the  owner  of  the  James 

F.  Hanley  note  and  mortgage,  would  be  en- 
titled to  the  sum  of  $2,000  out  of  the  share 
of  the  trust  estate  belonging  to  James  F. 
Hanley,  with  interest  Objections  appear  to 
have  been  filed  with  the  master  by  James 
F.  Hanley  to  this  ruling,  but  no  exceptions 
were  taken  to  tbe  report  A  final  decree  was 
entered,  In  accordance  with  this  finding  of 
tbe  master,  but  it  contains  no  paragraph  as 
to  tbe  disposition  of  the  balance  of  the 
fond  dne  James  F.  Hanl^,  after  satisf^g 
the  claim  of  the  Karsch  Brewing  Company. 
From  this  decree  James  F.  Hanley  appealed. 
He  appears  to  have  overlooked  the  provisions 
of  chancery  rules  31  and  32  of  this  court,  al- 
though he  compiled  with  rule  31  to  the  ex- 
tent of  bringing  in  written  objections  to  the 
master  which  were  appended  to  the  report 
In  order  to  enable  blm  to  present  to  this 
court  his  rights  saved  by  objections  to  the 
report,  he  must  comply  with  the  further  pro- 
visions of  these  rules,  and  file  his  exceptions 
founded  upon  tbe  objections  within  15  days 
from  the  filing  of  the  report,  and  these  ex- 
ceptions must  briefly  and  clearly  specify  the 
matter  to  which  he  excepted.  There  is, 
therefore,  nothing  l)efore  us  on  his  objections. 
Boosa  V.  Davis,  175  Mass.  117,  55  N.  E.  809; 
Hllller  V.  Farrell,  185  Mass.  434,  70  N.  E. 
424.  It  is  still  open  to  the  appellant,  how- 
ever, to  raise  tbe  question  whether  such  a 
decree  could  properly  be  entered  upon  the 
pleadings  and  rq>ort,  and  his  substantial 
rights  appear  thus  to  be  preserved.  Dwyer 
V.  Bratkoysky,  170  Mass.  502,  49  N.  E.  915. 
It  Is  contended  In  behalf  of  James  F.  Han- 
ley that.  Inasmuch  as  paragraph  (g)  of  clause 
10  of  the  will  creates  a  spendtlirift  trust, 
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under  Broadway  National  Bank  v.  Adams, 
133  Mass.  170,  48  Am.  Rep.  504,  there  can  be 
no  diversion  of  the  amount  tbat  may  be  due 
him  upon  the  termination  of  the  trust  from 
bis  hands  to  those  of  his  creditors.  Read- 
ing this  clause  as  a  whole,  and  discovering 
the  Intent  of  the  testator  from  all  its  sub- 
divisions, paragraph  (g)  appears  to  apply  to 
the  alphabetical  paragraphs  which  precede 
it,  and  (b),  (c),  (d)  and  (e)  authorize  the  trus- 
tees in  some  wholly  discretionary  respects 
to  make  advancements  out  of  the  income 
and  body  of  the  fund  for  the  b«ieflt  of  the 
several  beneficiaries,  while  (f)  authorizes  the 
accumulation  of  Income.  These  paragraphs 
including  (g)  contemplate  the  continuance  of 
the  trust.  The  succeeding  paragraphs,  <b), 
(1),  (i)  and  (k),  look  to  the  termination  of  the 
trust  under  various  conditions.  If  It  had 
been  the  desire  of  the  testator  to  protect  the 
beneficiaries  from  their  own  improvidence 
as  expressed  by  a  mortgage  or  assignment, 
or  from  the  Interference  of  creditors  In  any 
other  way  at  the  time  of  the  final  distribu- 
tion, he  would  have  naturally  placed  a  para- 
graph expressing  that  intent  at  the  end  of 
his  directions  as  to  the  final  distribution  upon 
the  termination  of  the  trust,  rather  than  at 
the  end  of  those  paragraphs,  which  relate 
solely  to  its  continued  administration.  He 
would  also  have  nsed  language  unequivocal- 
ly expressive  of  such  intention.  This  view 
gathers  force  from  the  doubt,  which  exists, 
as  to  the  power  of  a  testator  to  accomplish 
a  sequestration  from  creditors  at  the  time 
of  a  final  distribution  of  the  principal  of  a 
trust  Munroe  v.  Dewey,  176  Mass.  184,  57 
N.  B.  340,  79  Am.  St  Rep.  304.  The  will 
bears  evidence  throughout  of  having  been 
carefully  drafted,  and  therefore  weight  can 
be  attached  to  the  arrangement  of  para- 
graphs, which  could  not  be  attributed  to  an 
unsklllfully  drawn  testament.  The  testator 
may  well  have  thought  that  the  discretion  of 
the  trustees  as  to  the  termination  of  the 
trust  respecting  any  one  of  his  children 
would  not  be  exercised  unless  that  one  bad 
either  ceased  to  be  Improvident  and  there- 
fore able  to  manage  property,  or  had  so  act- 
ed with  reference  to  his  Interest  In  the  fund 
as  to  make  it  just  that  creditors  or  assignees 
should  be  given  an  opportunity  to  reach  it 
There  is  strong  ground  for  the  opinion  that 
paragraph  (g),  taken  by  Itself,  does  not  for- 
bid a  voluntary  assignment  by  a  beneficiary. 
See  Munroe  v.  Dewey,  supra.  In  any  event, 
under  the  circumstances  now  existing  as  to 
James  and  his  Interest  In  the  fund,  his  as- 
signment was  of  a  vested  interest  (Minot  v. 
Purrlngton,  supra)  and,  the  contingency  to 
which  It  was  subject  not  having  happened, 
is  now  operative.  Walnwrlght  v.  Sawyer, 
supra.  The  point  Is  made  upon  his  brief  that 
the  master's  report  contains  no  finding  that 
there  has  been  any  breach  In  the  perform- 
ance of  the  conditions  named  in  the  assign- 
ment, In  the  payment  of  Interest  upon  the 
notes,  and  that  therefore  the  portion  of  the 


decree  which  directs  the  Immediate  payment 
of  his  note  from  the  fund  cannot  be  Justified. 
The  note  was  dated  October  17,  1900,  payable 
in  eight  years,  although  the  assignment  or 
mortgage  of  his  interest  contains  the  pro- 
vision that  he  may  pay  the  principal  stun 
due  at  an  earlier  date.  Neither  the  Karsch 
Brewing  Company  as  the  holder  of  the  note 
nor  Allen  makes  any  objection  and  neither 
has  appealed  from  the  decree,  so  the  point 
Is  not  open  to  either  of  them.  It  is  tb»«- 
fore  not  necessary  to  consider  in  this  con- 
nection the  principle  of  Fayson  v.  Lamson, 
134  Mass.  593,  45  Am.  Rep.  348.  If  James 
F.  Banley  insists  upon  the  application  of 
strictly  technical  rules,  apparently  upon  tlie 
master's  rqK>rt  he  has  a  right  to  insist  tliat 
the  fund  covered  by  the  mortgage  aseiga- 
ment  shall  not  lie  applied  to  the  actual  pay- 
ment of  tlie  note  tmtil  its  maturity.  It  this 
is  done,  however,  a  sum  out  of  the  fund  must 
be  set  aside  sufilciently  large,  witb  Its  as- 
sured accnmulatlon,  to  meet  the  note  at  ma- 
turity. If  within  fifteen  days  from  the  entry 
of  the  rescript  in  this  case  James  F.  Han- 
ley  elects,  the  decree  mnst  be  modified  in  re- 
spect of  the  time  of  pajnnent  of  the  note. 
and  the  details  of  a  paragraph  to  be  inserted 
setting  apart  a  sum  of  money  sufficient  to 
pay  his  note  at  maturity  will  be  framed  be- 
fore a  single  Justice.  Unless  snch  election  is 
filed,  the  decree  in  tliia  respect  is  to  be  afifirm- 
ed.  Tlie  decree  in  this  case^  however,  fails 
to  instruct  the  plalntUts  as  to  what  is  to  be 
done  with  the  balance  of  the  fund  after  satis- 
fying the  claim  of  the  Karsch  Brewing  Com- 
pany. It  must  he  also  modified  to  the  extent 
of  directing  such  balance  to  be  paid  to  James 
F.  Hanley.  With  these  modifications  it  is 
affirmed.  In  the  second  case  a  decree  sboold 
be  entered  directing  the  payment  of  the  en- 
tire fund  to  Qertmde  B.  Hanley. 
So  ordwed. 

O*  Ohio  St.  1) 
FIRE    ASS*N    OF    PHIIiADELPHIA    t. 

APPEI* 
(Supreme  Court  of  Ohio.    Feb.  26.    1907.) 

1.  IH8UBAHC»— Amount  of  Loss— Appbaisk- 

UENT. 

When,  in  the  event  of  a  disagreement  as  to 
the  amount  of  a  toss,  a  fire  insoiance  company 
and  the  insured  have  entered  into  an  agreem^t 
to  determine  the  amount  of  the  loss  by  apprais- 
ers, and  appraisers  are  chosen  thereunder  who 
also  select  an  umpire,  all  of  whom  enter  upon 
the  work  of  appraisement,  if  such  appraiaement 
is  brought  to  a  close  before  completion,  ot  the 
final  award  is  made  invalid  by  the  default  of  one 
of  the  parties  to  such  agreement,  the  other  party 
is  not  bound  to  enter  into  a  new  appraisement : 
there  being  no  stipulation  therefor  in  the  policy. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  28,  Insurance,  U  1435-1437.] 

2.  SAM!— WiTHDBAWAI.  OF  APPKAIBKB— WAIV- 
EB   OF   AFPBAISEUENT 

When  in  such  case  one  of  the  appraisers 
withdraws  from  the  appraisement  withont  the 
fault  of  either  party,  and  refuses  to  proceAd 
with  the  appraisement,  such  conduct  on  his  part 
does  not  revoke  the  appraisement:  and  it  is 
the  right  and  duty  of  the  party  who  appointed 
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8oek  appraiser  to  choose  another  in  his  place, 
and,  where  in  snch  case  the  insurer  refuses  to 
choose  another  appraiser  or  to  proceed  further 
with  the  appraisement  and  demands  and  insists 
upon  a  new  appraisement  instead,  such  con- 
duct of  the  insurer  amounts  to  a  waiver  of  tlie 
condition  in  the  policy. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  EHc. 
vol.  28.  Insurance,  {§  1435-1437.] 

(Syllabus  by  the  Court) 
Error  to  Superior  Court  of  CInclnnatL 
Action  by  Harry  Appel  against  the  Fire  Aa- 
floclntlon    of    Philadelphia.     Jndgment    for 
plaintiff  was  affirmed  by  the  superior  ooort, 
and  defendant  brings  error.    Affirmed. 

Emily  Appel,  who  is  now  deceased,  was 
-doing  business  as  a  wholesale  and  retail  deal- 
er In  millinery  In  the  city  of  Cincinnati  on 
the  9th  day  of  September,  1901,  when  a  fire 
occurred,  destroying  a  large  amount  of  her 
merchandise  and  property.  Among  other  ];x>l- 
icles,  she  held  a  policy  of  Insurance,  Issued 
1>y  the  plaintiff  In  error,  which  contained, 
among  other  tblngs,  the  following  conditions: 
"This  company  shall  not  be  liable  beyond 
the  actual  cash  value  of  the  property  at  the 
time  any  loss  or  damage  occurs,  and  the  loss 
-or  damage  shall  be  ascertained  or  estimated 
according  to  such  actual  cash  value,  with 
proper  reduction  for  depreciation,  however 
caused,  and  shall  in  no  event  exceed  what 
it  would  then  cost  the  Insured  to  repair  or  re- 
place the  same  with  material  of  like  kind  and 
■qnallty ;  said  ascertainment  or  estimate  shall 
be  made  by  the  Insnred  and  this  company, 
•or,  if  they  differ,  then  by  appraisers,  as  here- 
inafter provided ;  and,  the  amount  of  loss  or 
damage  having  been  thus  determined,  the 
«nm  for  which  this  company  Is  liable  pur- 
suant to  this  policy  shall  be  payable  sixty 
days  after  due  notice,  ascertainment,  esti- 
mate, and  satisfactory  proof  of  the  loss  have 
"been  received  by  this  company  in  accordance 
with  the  terms  of  thU  policy.  •  •  *  If 
tbe  fire  occur  the  Insured  shall  give  immediate 
notice  of  any  loss  thereby  in  writing  to  this 
company,  protect  the  property  from  further 
damage,  forthwith  separate  the  damaged 
and  undamaged  personal  property,  put  it  in 
the  best  possible  order,  make  a  complete 
Inventory  of  the  same,  stating  the  quality 
and  cost  of  each  article  and  the  amount  claim- 
ed thereon.  *  •  •  In  the  event  of  dis- 
agreement as  to  the  amount  of  loss  tbe  same 
shall,  as  above  provided,  be  ascertained  by 
two  competent  and  disinterested  appraisers, 
the  Insured  and  this  company  each  selecting 
■one,  and  the  two  so  chosen  shall  first  select 
a  competent  and  disinterested  umpire;  tbe 
appraisers  together  shall  then  estimate  and 
appraise  the  loss,  stating  separate  sound 
value  and  damage,  and,  falling  to  agree,  shall 
submit  their  differences  to  the  umpire;  and 
the  award  In  writing  of  any  two  sball  de- 
termine the  amount  of  such  loss.  •  •  • 
And  the  loss  shall  not  become  payable  until 
elxty  days  after  the  notice,  ascertainment, 
■estimate,  and  satisfactory  proof  of  the  loss 
herein  required  have  been  received  by  this 


company,  Including  an  award  by  appraisers 
when  appraisal  has  been  required." 

The  said  Bmlly  Appel  gave  immediate  no- 
tice of  tbe  loss,  as  required  by  the  policy, 
and  she  and  the  plaintiff  in  error  immediate- 
ly entered  Into  negotiations  for  settlement. 
Thereupon  tbere  arose  a  disagreement  as  to 
the  amount  of  loss,  and,  pursuant  to  tbe 
policy,  an  agreement  for  submission  to  ap- 
praisers was  entered  into  between  Mrs.  Appel 
and  the  Insurance  company.  They  each  se- 
lected a  competent  and  disinterested  apprais- 
er, and  the  two  appraisers  so  chosen  selected 
a  competent  and  disinterested  umpire.  There- 
upon the  appraisers  proceeded  under  the 
terms  of  the  policy  to  estimate  and  appraise 
the  loss.  While  they  were  In  prosecution  of 
the  estimate  and  appraisement  of  tbe  loss, 
and  when  they  had  more  than  half  completed 
the  same,  the  appraiser  who  had  been  select- 
ed by  the  Insurance  company  refused  to  pro- 
ceed further,  or  to  conclude  the  estimate  or 
appraisement  of  tbe  said  loss.  This  refusal 
was  without  any  cause  or  act  upon  tbe  part 
of  the  Insured,  and  was  solely  on  account  of 
differences  between  him  and  the  other  ap- 
praiser and  the  umpire.  Thereupon  the  in- 
sured and  he;  attorney  also  requested  the 
appraiser  so  selected  by  the  Insurance  com- 
pany to  proceed  with  the  appraisement,  which 
he  refused  to  do.  The  Insured  then  notified 
tbe  said  appraiser  that  the  appraisement 
would  proceed  at  3  o'clock  In  the  afternoon 
of  September  27,  1901,  and  notified  him 
to  appear  and  proceed  with  the  appraisement, 
which  he  failed  to  do.  The  Insured,  through 
her  attorney,  then  notified  the  Insurance  com- 
pany that  the  appraiser  selected  by  It  had 
refused  to  continue,  and  that  the  remaining 
appraiser  and  umpire  would  proceed  on  Oc- 
tober 2,  1901,  at  1  o'clock,  with  the  appraise- 
ment ;  and  requested  the  Insurance  company 
to  have  Its  appraiser  or  some  other  appraiser 
present  to  continue  and  conclude  the  ap- 
praisement The  insurance  company  refused 
to,  or  at  least  did  not,  comply  with  this  re- 
quest, and,  by  correspondence,  In  effect  made 
demand  for  a  new  appraisement  by  new  ap- 
praisers, which  the  Insured  refused  to  agree 
to,  but  stated  her  willingness  to  continue 
and  complete  tbe  appraisement  already  en- 
tered Into.  The  appraiser  appointed  by  Em- 
ily Appel,  the  insured,  acting  with  the  um- 
pire previously  appointed  by  the  two  apprais- 
ers, continued  and  concluded  tbe  estimate 
and  appraisement,  and  made  an  award  In 
writing  and  signed  the  same,  and  thereafter, 
and  within  60  days  after  the  fire,  the  Insured 
made  due  proof  of  loss,  without,  however, 
attaching  any  award  as  made  by  the  apprais- 
ers. The  Insurance  company  objected  to  the 
proof  of  loss  because  there  should  have  been 
attached  thereto  an  award  under  a  new  ap- 
praisement. The  amount  of  tbe  direct  loss 
occasioned  to  the  property  by  the  fire  is  shown 
by  the  award,  and  also  by  the  evidence  In- 
cluded in  the  record,  to  have  been  $9,725.08. 
The  said  Emily  Appel  having  In  the  mean- 
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time  died,  Harry  Appel  was  appointed  ad- 
ministrator, witli  tlie  wiil  annexed  of  her 
estate,  and,  the  insurance  company  hav- 
ing refused  to  pay  the  amoimt  of  the  loss, 
tlie  said  administrator  filed  a  petition  against 
the  company,  setting  up  In  usual  form  the  in- 
surance and  damage  by  fire  within  the  terms 
of  the  policy,  ownership  of  the  property, 
proof  of  loss  and  performance  on  her  part  of 
the  conditions  and  requirements  of  the  policy, 
specifically  setting  up,  however,  that  there 
was  a  direct  loss  and  damage  by  fire- to  the 
said  property  insured  under  the  policies  to 
tlie  amount  of  $9,725.08,  and  specifically  set- 
ting up  the  demand  for  an  appraisement  on 
the  part  of  the  Insurance  company,  the  ap- 
pointment of  the  appraisers  and  umpire,  the 
refusal  of  the  appraiser  appointed  by  the  in- 
surance company  to  proceed,  the  failure  and 
refusal  of  the  Insurance  company  to  appoint 
another  appraiser  in  his  place,  and  the  fur- 
ther proceedings  of  the  appraiser  appointed  by 
Mrs.  Appel  and  the  umpire,  and  the  making 
of  an  award  showing  the  direct  loss  and 
damage  amounting  to  $9,725.06,  and  prayed 
judgment  against  the  insurance  company  for 
its  pro  rata  amount  of  the  loss ;  there  being 
several  concurrent  policies  on  the  said  prop- 
erty. Issue  was  Joined  upon  these  averments 
and  the  case  was  submitted  to  Hon.  Ruf  as  B. 
Smith,  as  referee,  for  the  trial  of  the  Issues 
both  of  law  and  fact  arising  tnereon,  and, 
upon  the  report  by  the  referee,  the  facts,  were 
found  as  above  stated,  and  the  referee  found 
as  conclusions  of  law  as  follows:  "(1)  That 
one  of  two  results  necessarily  followed  when 
the  appraiser  appointed  by  the  defendant  re- 
fused to  continue,  and  the  defendant  refused 
to  appoint  another  appraiser  in  his  place. 
Either  the  appraiser  appointed  by  the  plaintiff 
and  the  umpire  bad  to  complete  it,  as  was 
done,  or  the  plaintiff  was  Justified  in  regard- 
ing the  right  to  an  appraisement  under  the 
policy  as  having  been  abandoned  by  the  de- 
fendant, and  the  plaintiff  was  therefore  en- 
titled to  sue  for  and  have  the  amount  of  the 
same  fixed  by  the  court  (2)  That  the  defend- 
ant was  not  entitled  to  a  new  appraisement, 
and  that,  therefore,  its  objection  to  the  proof 
of  loss,  as  made,  is  not  well  talcen;  and,  as 
it  made  no  other  objection  to  the  proof  of 
loss,  It  has  thereby  waived  all  other  objections. 
(3)  That  the  said  plaintiff  is  entitled  to  re- 
cover from  the  said  defendant  the  sum  of 
$555.72,  with  interest  from  the  10th  day  of 
December,  1901."  The  report  of  the  referee 
was  subsequently  approved  and  confirmed  by 
the  superior  court,  and  Judgment  rendered 
against  the  Insurance  company  for  the 
amount  found  due.  Thereupon  the  case  was 
taken  on  error  to  the  general  term  of  the 
superior  court,  in  which  court  the  judgment 
of  the  court  in  special  term  was  affirmed. 

The  cause  Is  now  prosecuted  in  this  court 
on  error  to  reverse  the  said  Judgments  of  the 
court  below. 


Cabell  &  Kohl  and  Paxton  &  Warrington, 
for  plaintiff  in  error.  Frank  Seinshelmer 
and  John  R.  Sayler,  for  d^endant  In  error. 

DAVIS,  J.  (after  stating  the  facts).  Tbe 
counsel  on  twth  sides  of  this  case  have  dis- 
cussed several  propositions  which  relate  to 
the  validity  of  the  award,  which  was  made 
by  one  of  the  appraisers  and  tbe  umpire, 
and  to  the  insufficiency  of  the  proof  of  loss ; 
there  being  no  award  attached  thereto  as 
required  by  the  terms  of  the  policy.  As  we 
view  the  ease,  these  questions  are  not  neces- 
sarily involved.  Tbe  real  question  is  wtietb- 
er  or  not  the  Insured  was,  by  the  conduct 
of  tbe  Insurer,  absolved  from'  the  obligation 
of  the  precedent  condition  relating  to  ap- 
praisal as  written  In  the  policy. 

It  is  the  clearly  announced  doctrine  of  this 
court  that  provisions  such  as  are  contained 
In  this  policy  constitute  a  condition  prece- 
dent, which  Imposes  an  obligation  on  the  in- 
sured, In  the  event  of  disagreement  as  to 
the  amount  of  loss,  to  procure  an  award  or 
ascertainment  of  the  loss  by  appraisers,  or 
to  show  a  legal  excuse  therefor,  before  be 
can  maintain  a  suit  on  the  policy  to  recover 
the  loss.  PlKEnlx  Ins.  Ck>.  v.  Camalian,  63 
Ohio  St.  258,  68  N.  E.  805;  Graham  et  al. 
V.  German-American  Ins.  Ca,  75  Ohio  St 
874,  79  N.  E.  930.  Do  tbe  conceded  facts 
here  show  a  legal  excuse  for  the  plaintiff  be- 
low in  not  strictly  performing  on  her  part 
the  stipulations  of  the  contract  which  are 
thus  made  a  condition  precedent?  Do  the 
undisputed  facts  Justify  tier  in  proceeding  to 
recover  the  loss  in  a  suit  upon  tbe  policy. 
instead  of  first  fixing  the  amount  of  the  loss 
by  an  appraisal  and  then  proceeding  to  re- 
cover upon  the  award?  The  contract  did  not 
require  tbe  Insured  to  perform  this  conditioB 
more  than  once;  and  therefore,  if  ^e  enter- 
ed upon  its  performance  and  was  carrying  It 
out  in  good  faith,  she  cannot  l>e  held  to  a 
full  and  complete  performance.  If  that  con- 
summation was  prevented  by  the  act  of  the 
adverse  party.  "The  law  Is  settled  that 
where  a  precedent  condition  was  to  have 
l>een  performed  by  the  plaintiff,  but  Its  per- 
formance has  l>een  prevented  by  the  defend- 
ant, such  prevention  may  be  averred  as  an 
excuse  for  the  nonperformance."  Ruble  v. 
Massey,  2  Ind.  C36,  citing  Hotham  et  al.  v. 
East  India  Company,  1  T.  R.  638,  and  Heard, 
Assignee,  v.  Wadham,  Exr..  1  East  619.  So 
also  in  the  leading  case  of  Fleming  v.  Gil- 
bert 3  Johns.  (N.  Y.)  528,  it  was  said:  '*rbe 
plaintiff's  conduct  can  be  viewed  in  no  other 
light  than  as  a  waiver  of  a  compliance  with 
the  condition  of  tbe  bond.  It  is  a  sound  prin- 
ciple that  he  who  prevents  a  thing  being 
done  shall  not  avail  himself  of  the  nonper- 
formance he  has  occasioned."  Citations 
might  he  easily  multiplied  upon  this  point : 
but  we  quote  one  more  terse  statement  of 
the  law:  "No  party  can  Insist  iipon  a  condi- 
tion precedent  when  its  nonperformance  bas 
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been  caused  by  blmself.  Sucb  nonperform- 
ance would  not  prevent  tbe  vesting  of  an 
estate,  nor  can  It  prevent  tbe  accruing  of  a 
rigbt,  or  Its  enforcement  by  action.  It  in 
effect  amounts  to  a  waiver."  Mayor  of  New 
York  V.  BuOer,  1  Barb.  (N.  Y.)  337,  388. 

It  does  not  appear  that  the  Insurance  com- 
pany was  at  fault  In  tbe  refusal  of  the  ap- 
praiser, chosen  by  It,  to  proceed  with  the 
appraisal;  and  we  may  assume  that  It  was 
not  In  any  way  responsible  for  bis  conduct. 
But  his  refusal  to  go  on  with  tbe  appraise- 
ment was  not  the  thing  which  prevented  tbe 
Insured  from  carrying  out  her  agreements  in 
respect  to  appraisal  of  tbe  loss.  That  was 
tbe  result  solely  of  tbe  refusal  of  the  Insurer 
to  proceed  with  tbe  appraisement.  Tbe  in- 
surer not  only  refused  to  select  another  ap- 
praiser to  act  In  tbe  place  of  tbe  refractory 
appraiser,  but  It  refused  to  proceed  at  all, 
except  upon  a  new  submission  to  wholly 
different  appraisers  and  a  new  umpire.  Un- 
less tbe  company  bad  tbe  strict  legal  right 
to  do  this,  and  unless  this  conduct  on  its  part 
was  not  a  waiver  of  strict  compliance  with 
the  condition  precedent,  the  counsel  for  tbe 
plaintifC  in  error  are  wholly  wrong  In  their 
contention  that  tbe  insurer  was  without  fault 
in  thus  refusing  to  further  participate  In  the 
appraisal.  As  we  said  in  Insurance  Ck).  v. 
Camahan,  63  Ohio  St  258,  273,  58  N.  B.  806, 
800,  "good  faith  is  required  of  both  parties  In 
the  conduct  of  such  an  appraisement  vrh&a 
once  entered  upon";  and  this  Implies  that 
neither  party  would  have  the  right  to  aban- 
don the  appraisement,  or  to  obstruct  it  In 
any  way,  without  Just  cause,  otherwise,  the 
party  so  doing  might  obtain  an  unfair  advan- 
tage over  tbe  other.  Morse  on  Arbitration  & 
Award,  156.  For  this  reason  one  of  the  par- 
ties cannot  revoke  or  annul  the  agreement  of 
submission  and  bave  a  new  appraisement 
when  there  has  been  no  fraud  or  unfairness 
on  the  part  of  tbe  other.  In  this  case  nei- 
ther tbe  policy  nor  tbe  agreement  of  submis- 
sion, which  Is  in  conformity  with  the  policy, 
requires  that  both  of  the  appraisers  and  the 
umpire  must  concur  in  the  award.  It  Is  true 
that  tbe  umpire  could  act  only  in  case  of 
difference,  but  the  provision  of  both  policy 
and  submission  Is  that  tbe  award  "of  any 
two"  shall  determine  the  amount  of  the  loss. 
This  can  only  mean  that  the  two  appraisers 
may  make  tbe  award,  or  that,  when  they  do 
not  agree,  either  of  tbe  appraisers  and  the 
umpire  may  do  so.  Hence,  where  the  insur- 
ance company's  appraiser  withdrew,  neither 
party  appearing  to  bave  been  in  fault,  bis 
withdrawal  did  not  Ipso  facto  revoke  the  sub- 
mission to  appraisement;  and,  when  the  in- 
sured insisted  upon  continuing  tbe  appraise- 
ment and  requested  tbe  insurer  to  select  an- 
other appraiser  and  go  on  with  tbe  appraise- 
ment, and  the  latter  refused  to  do  so,  and 
demanded  a  new  appraisement,  it  put  itself 
Irretrievably  in  the  wrong,  because  tbe  in- 
surer thereby  made  it  Impossible  for  tbe  In- 


sured to  comply  with  tbe  condition  precedent 
as  It  was  written  in  the  contract  of  insur- 
ance. The  policy  requires  tbe  Insured  to  do 
her  duty  under  that  condition  only  once. 
Without  fault  on  her  part.  It  was  sought  to 
compel  her  to  twice  perform  her  obligation 
to  submit  tbe  controversy  to  arbitration,  or 
it  might  be  as  many  times  as  the  Insurer 
might  be  dissatisfied  with  tbe  progress  of  the 
appraisement.  But,  conversely,  when  one  of 
tbe  parties  to  the  agreement  to  appraise  acts 
In  bad  faith,  or,  wtalcb  Is  tantamount  thereto, 
unreasonably  refuses  to  carry  out  the  agree- 
ment, tbe  other  party  is  absolved  from  com- 
pliance therewith ;  and  so,  as  held  In  Uhrlg  v. 
Wlliiamsburgb  City  Fire  Ins.  Co.,  101  N.  Y. 
362,  4  N.  E.  745:  "When  one  arbitration 
fails  from  default  of  one  of  the  parties,  tbe 
other  Is  not  bound  to  enter  Into  a  new  ar- 
bitration agreement"  See,  also,  4  Joyce  on 
Ins.  {  3266,  and  American  Central  Ins.  Co. 
et  al.  V.  Landau,  62  N.  J.  Bq.  73,  49  AtL 
738;  O'Rourke  v.  German  Ins.  Co.  of  Free- 
port  111.,  104  N.  W.  900,  96  Minn.  154. 

For  tbe  reasons  which  we  bave  stated,  and 
upon  the  authorities  which  we  have  cited,  we 
think  it  entirely  clear  that  tbe  defendant  In 
error  has  shown  a  legal  excuse  for  nonper- 
formance of  tbe  condition  precedent  in  con- 
duct of  tbe  Insurer  which  amounts  to  a  waiv- 
er of  the  condition;  and  that  tbe  defendant 
In  error  was  thereby  entitled  to  sue  for  the 
loss,  under  the  policy,  and  bave  tbe  amount 
thereof  ascertained  and  adjudged  by  tbe 
court,  as  was  done. 

Counsel  for  the  plaintiff  In  error  have  cited, 
among  others  of  tbe  same  Import,  a  recent 
case  in  which  It  Is  held  that  a  mere  attempt 
to  have  tbe  loss  determined  by  arbitration, 
which  failed  wlthont  tbe  fault  or  misconduct 
of  either  party,  did  not  constitute  a  compli- 
ance with  the  condition,  and  did  not  entitle 
tbe  assured,  in  the  absence  of  a  waiver  there- 
of, to  sue  on  tbe  policy  without  compliance 
with  a  further  demand  for  new  arbitration. 
Grady  v.  Home  Fire  &  Marine  Ins.  Co.,  63 
Atl.  173,  27  R.  I.  435,  4  L.  R.  A.  (N.  8.)  288. 
If  we  bave  not  made  It  apparent  that  In  this 
Instance  tbe  arbitration  did  not  fail  wlthont 
the  fault  or  misconduct  of  either  of  the  par- 
ties, but  on  the  contrary,  by  tbe  fault  of  the 
plalntiet  In  error,  tben  the  foregoing  discus- 
sion has  been  in  vain. 

Tbe  Judgment  of  tbe  superior  court  In  gen- 
eral term  Is  affirmed. 

SHAUCK,  C  J.,  and  PRICE,  CREW,  SUM- 
MERS, and  SPEAR,  JJ.,  concur. 


(7<  Ohio  St.  52) 
APPBIi  V.  COOPER  INS.  CO. 
(Supreme  Court  of  Ohio.    Feb.  26,   1907.) 
1.  lusuRANCB— Conditions  of  Pouct— Liu- 

ITATIONS. 

Tbe  parties  to  a  contract  of  insurance  may, 
by  a  provision  inserted  in  tbe  policy,  lawfully 
limit  the  time  within  which  suit  may  b«  brought 
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thereon,  provided  the  period  of  Umitaton  fixed 
be  not  unreasonable. 

fEd.  Note.— For  .cases  in  point,  see  Cent  EHg. 
vol.  28,  Insurance,  {{  1S44-1556.] 

2.  Same— DBI.AT  in  Bbinoino  Suit. 

A  provision  in  a  policy  of  fire  insurance  that 
"no  suit  or  action  on  tliis  policy,  for  the  re- 
covery of  any  claim,  shall  be  sustainable  in  any 
court  of  law  or  equity  until  after  full  compliance 
by  the  Insnred  with  all  the  foregoing  require- 
ments, nor  unless  commenced  within  six  months 
next  after  the  fire,"  is  unambiguous,  and  in  a 
suit  on  the  policy  commenced  more  than  six 
months  after  the  date  of  the  fire  will  be  en- 
forced in  accordance  with  the  plain  meaning  of 
its  terms,  where  no  extrinsic  facts  are  alleged 
excusing  delay  in  bringing  the  suit. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2S,  Insurance,  K  1544-lS6a] 

8.  Same— Conditions  ot  Polict. 

Where  a  policy  of  fire  insurance  contains 
the  provision  that  no  suit  or  action  shall  be 
sustained  thereon  unless  commenced  within  six 
months  next  after  the  fire,  the  period  of  limi- 
tation begins  to  run  from  the  date  of  the  fire, 
notwithstanding  the  policy  also  contains  the  pro- 
vision "that  the  loss  shall  not  be  payable  until 
sixty  days  after  proofs  of  loss  iiave  been  re- 
ceived by  the  company." 

fEd.  Note. — For  cases  in  point,  see  Cent  IMg 
vol.  28,  Insurance,  i  154C.] 

(Syllabus  by  the  Conrt.) 

Error  to  Superior  Court  of  Cincinnati. 

Action  by  Emily  Appel  against  the  Cooper 
Insnrance  Company.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    AfiSrmed. 

On  the  19th  day  of  June,  1901,  the  Cooper 
Insurance  Company  of  Dayton,  Ohio,  Issued  a 
I)ollC7  of  Insurance  to  Emily  Appel,  whereby 
It  Insured  her  against  all  direct  loss  or  dam- 
age by  fire  to  an  amount  not  exceeding  $1,500 
for  the  period  of  one  year  from  the  19th  day 
of  June,  1901,  to  the  19th  day  of  June,  1902, 
at  noon,  upon  certain  properly  described  and 
located  as  follows:  "On  merchandise,  prin- 
cipally millinery  goods,  manufactured  and  In 
process,  and  materials  used  in  manufacturing 
same,  owned  or  held  In  trust  or  on  commis- 
sion, or  sold  but  not  removed,  while  contained 
In  the  brick,  metal-roof  building  occupied  by 
assured  as  a  manufacturer  and  wholesale  and 
retail  milliner,  at  No.  312  on  the  north  side 
of  Fourth  street  between  Plum  street  and 
Central  avenue,  Cincinnati,  Ohio."  It  was 
by  said  policy  of  Insurance,  among  other 
things,  provided :  "That  If  a  fire  occur  the  In- 
sured shall  give  immediate  notice  of  the  loss ; 
separate  the  damaged  and  undamaged  person- 
al property ;  make  an  Inventory  of  the  same ; 
and  within  sixty  days  after  the  fire  make 
proof  of  loss.  And  further  In  the  event  of 
disagreement  as  to  the  amount  of  loss  the 
same  shall  be  ascertained  by  two  competoit 
and  disinterested  appraisers,  the  insured  and 
said  company  each  selecting  one  appraiser, 
and  the  two  so  chosen  shall  select  a  compe- 
tent and  disinterested  nmplre;  the  said  ap- 
praisers together  shall  estimate  and  appraise 
the  loss  stating  separately  sound  value  and 
damage,  and,  failing  to  agree,  shall  submit 
their  differences  to  the  umpire;  and  the 
award  In  writing  of  any  two  stall  be  binding 
npon  both  parties  as  to  the  amount  of  such 


loss,  and  farther  that  the  loss  tibaXl  sot  be- 
come payable  until  sixty  days  after  the  proof 
of  loss  has  been  received  by  the  company.  In- 
cluding an  award  by  appraisers  when  ap- 
praisal has  been  required."  Said  policy  con- 
tained the  further  provision  that :  "So  suit 
or  action  on  this  policy,  for  the  recovery  of 
any  claim,  shall  be  sustained  In  any  court  (rf 
law  or  equity  until  after  full  compliance  by 
the  Insured  with  all  the  foregoing  require- 
ments, nor  unless  commenced  with  In  rix 
months  next  after  the  flre."  The  property  In- 
sured was  damaged  by  flre  which  occurred 
about  9  o'clock  a.  m.  on  September  0.  1901. 
There  being  a  disagreement  as  to  the  aniotmt 
of  the  loss,  the  same  was,  imder  the  terms 
and  provisions  of  sold  policy,  submitted  to 
appraisers  on  Septonber  18,  1901,  which  ap- 
praisers duly  selected  an  umpire.  Thereaft- 
er a  report  or  award  signed  by  one  appraiser 
and  the  umpire  was  made  and  returned  (m 
October  9, 1901.  The  proof  of  loss  was  filed 
with  the  Insurance  company  on  October  10, 

1901,  and  thereupon,  by  the  terms  of  said  poli- 
cy, the  amount  of  said  loss  became  due  and 
payable  on  December  10,  1901.  Suit  was  not 
commenced  against  the  Cooper  Insurance 
Company  to  recover  said  loss  until  June  4, 

1902.  After  the  Issues  In  the  case  were  made 
up,  the  cause,  by  consent  of  parties,  was,  by 
the  superior  court  In  special  term,  referred 
to  RufuB  B.  Smith  for  trial  of  the  Issues 
both  of  law  and  fact  arising  therein,  and  said 
referee  was  ordered  to  report  bis  findings 
and  decision  to  said  conrt  without  unneces- 
sary delay.  Thereafter,  a  separate  finding  of 
law  and  fact  having  been  requested,  said 
referee  on  July  29,  1905,  made  his  report  to 
said  superior  court,  stating  therein  separate- 
ly bis  findings  of  fact  and  his  conclusions  of 
law.  One  of  the  facts  found  by  the  referee 
was  "that  there  was  due  and  owing  to  the 
plaintiff  from  the  said  defendant  by  reason 
of  the  premises  the  stun  of  $833.58.  with  In- 
terest from  the  10th  day  of  December,  1901." 
But  said  referee,  as  a  conclusion  of  law, 
found  and  decided  "that  the  plaintiflf  is  not 
entitled  to  recover  from  the  said  defendant 
the  sum  of  $833.58,  with  interest  from  De- 
cember 10,  1901,  or  any  other  sum,  for  the 
reason  that  plaintiff  did  not  file  his  t>etition 
on  or  before  six  months  from  the  9th  day  of 
September,  1901."  Upon  the  report  of  the 
referee  being  filed  in  the  superior  court  the 
plaintiff  in  error,  Harry  Appel,  as  adminis- 
trator, etc.,  moved  the  court  to  render  Judg- 
ment for  plaintiff  against  the  insurance  com- 
pany for  the  sum  of  $833.58,  with  interest  as 
claimed  In  the  petition,  on  the  conclusions  of 
fact  found  by  the  referee;  or.  In  the  alter- 
native, to  set  aside  the  report  of  the  referee 
and  grant  a  new  trial  for  error  of  law  In  the 
finding  of  tbe  referee  that  the  piaintilT,  Bar- 
ry Appel,  as  administrator,  etc.,  was  not  en- 
titled to  recover  from  the  defendant.  This 
motion  was  overruled  by  the  superior  court 
In  special  term  and  Judgment  was  entered  for 
the  Cooper  Insurance  Company.     Tbe  case 


Digitized  by 


Google 


Oblo) 


APPBL  ▼.  COOPER  INa  CO. 


957 


was  taken  on  error  to  the  superior  conrt  In 
general  term,  which  afiSrmed  the  judgment  of 
the  court  In  special  term.  Plalntlff  in  error 
now  asks  that  the  Judgments  of  the  superior 
court,  both  In  general  and  special  term,  be  re- 
versed, and  that  a  judgment  be  entered  by 
this  court  In  favor  of  the  plaintiff  In  error 
and  against  the  Cooper  Insurance  Company 
for  $833.68,  with  Interest  from  December  10, 
1901. 

Frank  Seinsheimer  and  John  B.  Sayler, 
for  plaintiff  In  error.  Oabell  &  Kohl,  for  de- 
fendant In  error. 

CREW,  J.  (after  stating  the  facts).  This 
case  Is  one  of  a  series  of  cases  brought 
Into  this  court  by  proceedings  In  error  from 
the  superior  court  of  Cincinnati,  and  the 
question  Involved  is  as  to  the  liability  of  the 
defendant  company  for  its  proportionate 
amount  of  the  loss  and  damage  occasioned 
by  Are  to  a  certain  stock  of  millinery  goods, 
the  property  of  one  Emily  Appel,  wlilch 
stock,  at  the  time  of  the  fire,  was  insured  in 
the  defendant  company.  The  facts  of  this 
case  are  not  different  from  those  presented 
and  decided  by  this  conrt  in  the  cases  of  the 
Fire  Association  of  Philadelphia  and  the 
several  other  Insurance  companies  holding 
concurrent  risks  upon  said  property  at  the 
time  of  the  fire,  which  cases  are  reported 

in  75  Ohio  St ,  80  N.  q.  962,  except  that 

the  policy  of  Insurance  in  the  present  case, 
issued  by  the  defendant  In  error,  the  Cooper 
Insurance  Company,  differs  from  the  policies 
Issued  by  the  other  companies,  in  that  it 
provides  that  no  suit  or  action  shall  be 
brought  thereon  "nniess  commenced  within 
six  months  next  after  the  flre,"  whereas 
the  limitation  provided  in  each  of  the  other 
policies  is  12  months. 

All  the  questions  raised  or  suggested  in  the 
present  case  were  decided  and  disposed  of 
in  the  cases  al>ove  referred  to,  excepting 
only  that  of  the  construction  and  effect  prop* 
er  to  be  given  to  the  clause  of  the  policy 
herein  sued  on,  which  provides  that  "no 
suit  or  action  on  this  policy,  for  the  recov- 
ery of  any  dalm,  shall  be  sustainable  in  any 
court  of  law  or  equity  until  after  full  com- 
pliance by  the  insured  with  all  the  fore- 
going requirements,  nor  unless  commenced 
within  six  months  next  after  the  fire."  We 
need,  theref<»e,  in  the  present  case  consider 
only  this  one  question.  Xo  claim  is  made  In 
this  case  either  in  the  pleadings,  in  the  briefs 
of  counsel,  or  in  oral  argument,  that  the  six- 
months  limitation  prescribed  by  ttie  above 
clause  of  the  policy  In  suit  is  Yin  unreason- 
able limitation.  It  would  seem  to  be  conced- 
ed by  counsel  for  plaintiff  In  error  that  such 
limitation  Is  valid  and  binding,  but  they  con- 
tend that  the  time  as  limited  by  this  clause 
of  the  policy  commences  to  run,  not  from  the 
date  of  the  fire,  but  from  the  time  when, 
under  other  provisions  and  sUptilations  of 
the  policy,  the  loss  becomes  due  and  payable^ 
In  other  words.  It  Is  their  contention  that 


this  clause  construed  and  considered  in  con- 
nection with  the  other  provisions  of  the 
policy,  especially  the  provisions  requiring 
proof  of  loss,  submission  to  arbitration,  and 
the  provision  that  the  loss  shall  not  become 
due  and  payable  until  60  days  after  proof 
thereof  has  been  furnished  to  the  company, 
contemplates  a  suspension  of  the  limitation 
during  the  time  required  for  the  performance 
of  these  conditions,  and  shows  it  to  have 
been  the  intention  to  allow  the  assured  six 
full  months  from  and  after  the  accrual  of  his 
cause  of  action  within  which  to  bring  his 
suit  It  must  be  admitted  that  the  author- 
ities are  in  sharp  conflict  upon  this  question, 
and  that  cases  are  not  wanting  which  sup- 
port the  claim  made  by  counsel  for  plaintiff 
in  error  that  under  a  limitation  olause  such 
as  that  contained  in  the  policy  here  in  suit 
the  time  of  limitation  within  which  the  as- 
sured must  bring  his  action  does  not  com- 
mence to  run  from  the  date  of  the  fire,  al- 
though in  terms  so  expressly  stipulated  in  the 
policy,  but  that  such  limitation  commences 
to  ran  only  from  the  time  the  loss  becomes 
due  and  payable.  While  the  courts  which 
have  adopted  tills  rule  of  computation  are 
not  In  every  instance  agreed  upon  the  rea- 
sons for  so  deciding,  they  have  generally 
placed  their  decisions  upon  the  ground  that 
there  exists  such  apparent  inconsistency  and 
conflict  between  the  provision  in  the  policy 
postponing  the  right  of  the  assured  to  bring 
suit  thereon  until  60  days  after  the  proof  of 
loss  has  been  furnished  to  the  insurance 
company,  and  the  provision  limiting  the  time 
within  which  the  assured  may  commence  his 
action  as  to  render  the  latter  clause  ambigu- 
ous and  uncertain,  and  to  require  that  these 
alleged  conflicting  stipulations  be  harmonized 
by  judicial  construction.  And,  proceeding  to 
construe  said  provisions,  they  hold  that  the 
words  "within  six  months  next  after  the 
fire,"  found  In  said  limitation  clause,  must, 
in  order  to  give  effect  to  the  Intention  of  the 
parties,  yield  to  other  stipulations  of  the 
policy,  not  more  certain  in  terms,  and  said 
limitation  clause  therefore  be  construed  as 
giving  to  the  assured  six  full  months  in 
which  to  bring  his  suit,  exclusive  of  the  time 
when  under  other  provisions  of  the  policy 
suit  could  not  be  brought 

We  cannot  assent  to  the  doctrine  of  these 
cases,  which  has  for  its  support  no  other 
predicate  than  that  of  the  claimed  necessity 
for  harmonizing  these  alleged  conflicting  pro- 
yisions.  The  conflict  claimed  to  exist  between 
these  provisions  would  seem  to  us  to  be 
rather  imaginary  than  real.  The  two  provi- 
sions, while  separate  and  distinct  in  ofiBce  and 
purpose,  are  nevertheless  entirely  compatible, 
and  they  need  no  Interpretation  in  language 
other  than  their  own,  which  would  seem  to  be 
so  plain  and  unambiguous  as  to  be  suscep- 
tible of  but  one  meaning.  By  the  one  pro- 
vision It  Is  stipulated  that  the  assured  may 
not  sue  before  a  certain  time,  and  by  the 
other  that  he  shall  not  sue  after  a  certain 
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time.  The  language  ot  the  policy  is  not,  as 
assumed,  that  the  assured  shall  have  full  six 
months  In  which  to  bring  suit  after  certain 
things  therein  specified  are  done  by  him,  but 
that  he  shall  have  six  months  within  which 
to  do  and  perform  the  things  required  and 
to  bring  suit;  so  that,  unless  we  are  to  ig- 
nore the  plain  language  of  the  contract, 
and  by  construction  hold  that  it  means  one 
thing,  when  it  clearly  and  plainly  says  a  dif- 
ferent thing,  we  must  conclude  that  the  ob- 
vious meaning  of  the  contract  is  that  no  ac- 
tion shall  be  brought  by  the  assured  against 
the  company  until  performance  by  him  of 
those  things  required  to  be  performed  as  con- 
ditions precedent  to  his  right  to  sue,  and  in 
no  event  after  the  expiration  of  six  months. 
To  hold  otherwise  Is,  it  seems  to  us,  to  sub- 
stitute by  construction  another  and  essential- 
ly different  contract  for  the  one  made  and 
entered  into  by  the  parties  themselves.  But 
it  is  argued  that,  if  this  construction  of  the 
contract  Is  to  obtain,  that  because  of  the  pro- 
visions of  the  policy  requiring  proofs  of  loss 
—the  production  of  books  and  papers,  and  the 
submission  to  appraisers  of  the  question  of 
the  amount  of  loss,  etc. — all  of  which  will 
necessarily  consume  time,  that  cases  may 
arise  In  which  the  time  when  suit  must  be 
brought  will  have  elapsed,  and  the  action  be 
barred,  before  the  right  to  sue  has  accrued. 
The  answer  to  this  Is  obvious.  A  provision 
by  way  of  limitation  in  a  contract  of  Insur- 
ance which  does  not  leave  to  the  assured  a 
reasonable  time  in  which  to  bring  suit  after 
his  cause  of  action  accrues  is  void  and  of  no 
effect,  and,  If  acting  in  good  faith,  and  with 
proper  diligfflice.  It  happens  in  a  particular 
case  that  other  provisions  of  the  policy  re- 
quired to  be  compiled  with  by  the  assured 
as  a  condition  precedent  to  his  right  to  sue 
cannot  be  performed  by  him  and  leave  a  rea- 
sonable time  thereafter  in  which  to  bring 
suit,  the  limitation  will  be  held  tmreasonable 
and  Inoperative.  Or,  if  in  any  case  such 
provisions  should  be  used  and  employed  by 
the  Insurer  for  the  sole  purpose  of  delay, 
they  would  be  held  to  be  suspended  or  waiv- 
ed. Thus  the  insured  is  fully  protected  under 
his  contract  as  written,  when  construed  ac- 
cording to  its  plain  terms,  by  merely  apply- 
ing thereto  well-known  and  well-established 
principles  of  construction.  The  contract  of 
insurance  Is  a  voluntary  contract,  and  the 
insurer  has  a  right  to  designate  and  prescribe 
the  terms  and  conditions  upon  which  It  will 
consent  to  become  liable  in  case  of  loss,  and 
stipulations  In  policies  of  insurance  that  give 
to  the  Insurer  a  certain  time  after  proofs  of 
loss  are  made  In  which  to  pay,  and  provisions 
limiting  the  time  within  which  suit  shall  be 
brought,  are  universally  sustained  by  the 
courts,  with  the  qualification  only  that  such 
provisions  and  limitations  must  be  reason- 
able. In  the  present  case  the  record  discloses 
that  the  fire  which  occasioned  the  loss  occur- 
red September  9,  1901.  The  proofs  of  loss 
were   filed   with   the  company   October   10, 


1901.  The  loss  became  due  and  payable,  tin- 
der the  provisions  of  the  policy,  on  Decem- 
ber 10,  1901.  There  yet  remained,  therefore, 
to  the  assured,  after  full  compliance  with 
all  the  requirements  of  the  policy,  three  of 
the  six  months  within  which  to  bring  bis 
suit.  But  no  suit  was  commenced  on  said 
policy  until  June  4,  1902,  nearly  nine  moaths 
from  the  time  of  the  fire. 

The  claim  Is  made  bete  that  the  Insurance 
company  waived  the  six  months'  limitation 
of  the  policy  by  entering  into  the  negotiations 
for  the  amicable  adjustment  and  settlement 
of  this  loss.  As  to  this,  we  think  it  suffi- 
cient to  say  that  not  only  was  this  claim 
found  against  the  assured  by  the  referee  and 
by  both  the  courts  below,  but  so  far  as  the 
record  discloses  there  was  nothing  at  any 
time  pending  these  negotiations  to  prereot 
the  assured  from  bringing  suit  If  he  had  8«en 
proper  to  do  so.  Furthermore,  it  is  admitted 
that  all  negotiations  were  fully  concluded  as 
early  as  February  1,  1902,  still  learing  40 
days  of  the  6  months  next  after  the  Sre 
within  which  suit  could  have  been  bronght: 
yet  no  excuse  is  made,  or  explanation  at- 
tempted, as  to  why  suit  was  not  then  Institut- 
ed, but  was  delayed  until  June  4,  1902,  which 
was  5  months  and  24  days  after  the  canse  of 
action  had  accrued  and  the  right  to  sue  had 
become  perfect,  and  almost  9  montbs  after 
the  date  of  the  Are.  No  suit  having  been 
brought  on  this  policy  within  six  montbs  next 
after  the  flrc^  and  no  facts  appearing  In  this 
case  which  Jtastify  or  excuse  the  delay  In 
bringing  the  same,  it  must  be  held  that  at 
the  time  of  the  commencement  of  this  action 
on  June  4,  1902,  the  plaintiff's  right  to  main- 
tain a  suit  on  this  policy  was  barred  by  bis 
contract.  Prior  to  the  present  time  the  only 
expression  by  this  court  in  any  manner  bear- 
ing upon  the  particular  question  here  involved 
was  in  Portage  County  M.  F.  Ins.  Co.  v. 
West  et  al.,  6  Ohio  St.  600,  which  would  seem 
to  sustain  the  view  now  taken  by  us.  If  the 
same  rule  of  construction  may  be  applied  to 
a  contract  that  Is  applied  to  a  statute.  That 
the  rule  of  construction  Is  the  same  as  to 
each  will  not,  we  think,  be  questioned.  The 
conclusion  reached  by  us  that  the  limitation 
clause  In  this  policy  means  exactly  what  It 
says,  and  that  the  limitation  begins  to  ran 
from  the  date  of  the  Are  finds  direct  support 
in  the  following  well-cOnsidered  cases:  Egan 
V.  Ins.  Co.,  29  Or.  403,  42  Pac.  990,  54  Am. 
St  Rep.  798 ;  Hart  v.  Ins.  Co.,  86  Wis.  77, 
56  N.  W.  332,  21  L.  R.  A.  743,  39  Am.  St.  Rep. 
877;  King  ▼.  Ins.  Co.,  47  Hun  (N.  T.)  1: 
Chichester,  Adm'r,  v.  Ins.  Co..  74  Conn.  510, 
61  Atl.  545 ;  McFarland  v.  Accident  Ass'n,  5 
Wyo.  126,  38  Pac.  347,  677,  27  li.  R.  A.  48.  63 
Am.  St  Rep.  29;  Bottler  v.  Ins.  Co.,  84  Minn. 
116,  86  N.  W.  888;  State  Ins.  Co.  v.  Stoffels, 
48  Kan.  205,  29  Pac.  479 ;  Ins.  Co.  v.  Mees- 
man,  2  Wash.  St  459,  27  Pac.  77,  26  Am.  St 
Rep.  870 ;  Fullam  v.  Ins.  Co.,  7  Gray  (Mass.) 
61,  66  Am.  Dec.  462 ;  Wilhelml  v.  Ins.  Co., 
103  Iowa,  632,  72  N.  W.  685;  Travelers'  Ins. 
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Ca  T.  CaHfornla  Ins.  Oo,  1  N.  D.  161,  45  N. 
W.  708,  8  L.  R.  A.  769 :  Olasa  ▼.  Walker,  As- 
signee, 66  Mo.  32 ;  Johnson  et  al.  v.  Ins.  Co, 
91  III.  92,  33  Am.  Rep.  47;  Daly  v.  Ins.  Ob,, 
16  Colo.  App.  349,  65  Paa  416;  Ins.  Co.  ▼. 
Uttle  et  al.,  20  UI.  App.  431. 

Plaintiff  In  error  baying  permitted  tbe  six 
months  next  after  tlie  Are  to  elapse  without 
bringing  snlt,  there  remained  thereafter  no 
legal  liability  on  the  part  of  the  Cooper  In- 
surance Company  to  respond  In  damages  for 
the  loss  sustained,  and  the  Judgments  of 
the  courts  below  most  be  affirmed. 

SHADCE,  a  J.,  and  SUMMEiBS  and  DA> 
VIS,  JJ,  concur. 


069  iDd.  41) 

SMITH  et  sL  ▼.  OnSTfN  tt  si.  (No.  20,890.)i 
(Supreme  Court  of  Indiana.     April  10.  1007.) 

1.  Afpeai/— AssioNMXMTS    Or   Ebbob~Naxxb 
or  Appellees. 

In  ditch-opening  proceedings  appellee*  ap- 
peared before  the  coanty  commissioners  and 
snbacribed  their  pleadings,  and  in  the  circuit 
court  caused  their  names  to  be  entered  on  the 
records  by  the  same  style  by  which  they  wers 
designated  In  the  assignments  of  error,  which 
did  not  include  the  full  Christian  names  of 
certain  of  them.  Held,  that  the  assignment  of 
error  was  not  fatally  defective  because  the 
Christian  names  of  appellees  were  not  given  in 
eompiianc*  with  Supreme  Court  rule  £ 

[Kd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {  W&2.} 

2.  Dbaihb— Establishment— Appeal. 

An  appeal  in  ditch-opening  proceedings  Is 
not  affected  by  tbe  filing  of  an  appeal  bond  pur- 
suant to  an  order  of  court  granting  such  ap- 
peal, but  the  transcript  must  be  filed  in  the 
Appellate  Court,  together  with  an  assignment 
of  errors  within  the  time  prescribed  by  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  17,  Drains,  {  45.] 

8.  Same- Term  Time  Appeal— Pabties. 

Where  an  appeal  in  ditch  proceedings  is 
taken  in  term  time,  as  authorized  by  Bums' 
Ann.  St.  1901,  U  647a,  647b.  the  appellants 
were  not  required  to  make  all  parties  against 
whom  the  judgment  was  rendered  oo-appellanta; 
4.  Same— Pabties. 

Persons  who  were  not  remonstrators,  who 
appealed  to  the  circuit  court  in  ditch-opening 
proceedinga,  and  were  not  parties  to  the  final 
judgment  from  which  a  further  appeal  was 
taken,  were  not  necessarily  parties  to  such  ap- 
peal. 

6.  Same  —  Constbuctioh  —  Repeal  or  Stat- 

tTTB— Saving  Clause. 

Acts  1905,  p.  456,  {  167,  repealed  all  prior 
laws  not  saved  by  section  14,  providing  that 
such  repeal  should  not  affect  any  pending  pro- 
ceedings in  which  a  ditch  had  been  ordered  es- 
tablished, or  in  which  there  was  no  attempt  to 
or  which  would  not  lower  or  affect  any  lake 
or  body  of  water  that  did  not  exceed  10  acres 
of  aurfaoe  at  high-water  mark,  etc.  Held  that, 
where  it  did  not  appear  that  certain  proposed 
drainage  would  affect  a  lake  containing  a  sur. 
face  area  of  more  than  10  acres,  proceedings, 
though  not  having  progressed  to  final  Judgment 
when  such  act  took  effect,  were  not  annulled 
thereby. 

6.  Samb— Appeal— Pbateb  pob  Appeal 

.„  ^""^  "*^  ?*•  i^l-  «  6671>  authorizes 
appeals  from  final  orders  of  boards  of  com- 
nissioners  in  ditch  proceedings,  and  nrovidM 
that  ths  appellant  shiQl  fils  iriff  the  auSitor  m 
'  Bphfaring  denied.  M  N.  E.  722. 


•PP«al  bond  to  be  approved  by  him  and  the 
clerk  of  the  circuit  court  within  80  days  after 
the  order  appealed  from,  and  that  the  auditor 
within  20  days  after  the  appeal  bond  is  filed 
Shall  make  a  complete  transcript  of  the  pro- 
ceedings, and  certify  the  same  to  the  clerk  of 
the  circuit  court  Held,  that  under  such  sec- 
tion no  prayer  for  an  appeal  entered  on  ths 
order  book  of  the  board  of  commissioners  is  te- 
Quired. 

7.  Same— FiuHo  or  Bonds. 
»„  Bums'.  Ann.  St.  1001,  {  6671.  authorises 
an  appeal  m  ditch  proceedings  from  an  order 
of  county  commissionei*  by  the  filing  of  an  ap- 
peal bond  with  two  sureties,  to  be  approval 
by  the  auditor  and  clerk  of  the  circuit  court 
^h^'ii'lIi'^/K^''??  1307  provides  that  such  appeal 
shall  not  be  dismissed  for  any  defect  in  therob- 
stance  or  form  of  the  bond  filed  with  the  audi- 
^M-L*"'"  *Jf''""  '°  approve  the  same,  if  the  ap- 
pellant when  required  by  the  dr^it  wuS 
shall  file  a  sufficient  bond  to  be  accentrf  by 
«Jil1?."^'^«•"=•  ■ff««.  that  the  fafl^"*^tS 
appellant  to  procure  the  appeal  bonds  to  bs 

missal  of  the  appeal.  ^^ 

*•  Same- Faildbe  to  File  Bond. 
~»i  ^.        the  auditor's  transcript  on  such  ap- 
^H   k"?  certified   to  contain  all   the  proceeS- 

h.^hll?,!  «1^.,°?5  '^T  t''"  »V  'wnd  whatever 
had  been  filed,  the  defect  was  Jurisdictional  and 
ground  for  dismissal. 

Appeal  from  Circuit  Court,  Allen  County ; 
B.  O'Ronrke,  Judge. 

Proceedings  for  the  establishment  of  a 
public  ditch  by  David  C  Smith  and  others 
against  Joseph  H.  Gustin  and  others.  De- 
fendants remonstrated,  and  from  a  final  Judg- 
ment of  the  board  establishing  the  ditch 
they  appealed  to  the  circuit  court,  where 
the  proceeding  was  dismissed,  from  which 
petitioners  appeal.    Reversed  with  directions. 

W.  &  a  Leonard,  for  appellants.  Ballon 
&    Hoffman    and    NInde   Bros,    for    appel- 


MONTGOMERY,  C.  J.  This  proceeding 
was  commenced  by  appellants  and  others 
before  the  board  of  commissioners  of  Allen 
county  for  the  establishment  of  a  public 
ditch.  Appellees  remonstrated  against  the 
proposed  Improvement,  and,  from  a  final 
Judgment  of  the  board  establishing  the  ditch 
as  described  In  the  report  of  the  reviewers, 
appealed  to  the  drcntt  court  In  the  circuit 
court  appellants  filed  a  motion  to  dismiss  the 
appeal  of  the  remonstrators,  and  of  each  of 
them  severally,  for  the  reasons  that  there 
was  no  prayer  for  an  appeal  from  the  board 
by  the  remonstrators,  or  any  of  them,  and  no 
appeal  bond  had  been  filed  by  them  or  any 
of  them  with  the  auditor,  nor  had  any  such 
appeal  bond  been  approved  by  the  auditor. 
These  motions  were  overruled  and  exceptions 
properly  reserved.  Appellees  filed  a  motion 
to  dismiss  the  proceeding  for  the  reason  that 
the  proposed  ditch  was  ordered  established 
June  14,  1905,  after  the  law  under  which 
the  proceeding  was  Instituted  had  been  re- 
pealed by  an  act  approved  March  6,  1906, 
without  provision  saving  pending  proceed- 
ings, except  those  In  which  an  order  estab- 
lishing the  ditch  had  been  entered  prior  to 
April  16, 1906,  and  the  conrt  was  accordingly 
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without  Jurisdiction.    This  motion  was 
tained,  and  tbe  canss  dismissed  at  the  cost 
of  appellants. 

The  principal  questions  In  controversy  are 
presented  by  assignments  of  error  charging 
that  the  court  erred  In  OTerruUng  appellants' 
motion  to  dismiss  the  appeals  from  the  board 
of  commissioners,  and  in  sustaining  appel- 
lees' motion  to  dismiss  the  proceeding  and  in 
dismissing  the  same  at  appellants'  cost. 

Appellees  make  objection  to  the  sufficiency 
of  the  assignment  of  errors,  because  (1)  the 
full  Christian  names  of  certain  appellees  are 
not  given.  This  practice  has  been  frequently 
condemned,  and  has  never  been  tolerated 
except  in  ditch  and  analogous  proceedings. 
In  this  proceeding  appellees  appeared  before 
the  board  of  commissioners  and  subscribed 
their  pleadings,  and  In  the  circuit  court 
caused  their  names  to  be  entered  upon  tbe 
records,  by  the  same  style  by  which  they  are 
designated  in  the  assignment  of  errors.  In 
proceedings  of  this  character,  wherein  much 
liberality  in  pleading  is  allowed,  an  appeal 
will  not  be  dismissed  for  noncompliance  with 
rule  6,  at  the  suggestion  of  counsel  for  ap- 
pellees, who  have  not  caused  their  full  names 
to  be  subscribed  to  their  pleadings  and  en- 
tered upon  the  records  of  the  trial  court 
Ooodrlch  v.  Stangland,  156  Ind.  279,  281, 
58  N.  E.  148. 

It  Is  next  insisted  that  16  persons  signed 
the  petition  for  the  proposed  ditch,  whose 
names  were  all  contained  in  the  appeal  bond, 
and  that  only  6  aro  named  as  appellants  in 
the  assignment  of  errors,  and  that  the  other 
petitioners  should  have  been  Joined  as  co- 
appellants.  It  appears  from  the  record  that, 
while  the  proceeding  was  pending  before  the 
board  of  commissioners,  9  of  the  i>etitioners 
were  permitted  to  withdraw  their  names  and 
to  dismiss  the  proceeding  as  to  themselves, 
and  the  remaining  6  conducted  subsequent 
proceedings  and  are  Joined  as  appellants  in 
this  court.  The  appeal  is  not  perfected  by 
filing  an  appeal  bond  in  pursuance  of  an 
order  of  court  granting  such  appeal;  but 
the  transcript  must  be  filed  in  the  appellate 
court,  together  with  an  assignment  of  errors, 
within  the  time  prescribed  by  law  governing 
such  appeals.  This  is  a  term  time  app^l, 
and  appellants  were  not  required  to  make  all 
parties  against  whom  the  Judgment  was  ren- 
dered co-appellants  with  them  in  this  court. 
Sections  e47a,  647b,  Bums'  Ann.  St  1901; 
Kelser  v.  Mills,  162  Ind.  366,  869,  69  N.  E. 
142. 

It  is  further  contended  by  appellees  that 
every  person  whose  lands  were  assessed  for 
the  construction  of  the  ditch  was  a  neces- 
sary party  to  this  appeal,  and  that  the  names 
of  more  than  130  persons  Interested  In  the 
proposed  drainage  as  shown  by  the  final  re- 
port of  the  reviewers  are  not  included  among 
the  appellees  in  this  court.  The  omitted 
names  were  not  remonstrators  who  appealed 
to  the  circuit  court  and  were  not  parties  to 
the  final  Judgment  from  wblqh  this  appeal 


was  prosecuted.  Only  parties  to  tbe  Judg- 
ment appealed  from  are  necessary  parties  to 
an  appeal  Keiser  v.  MiUs,  162  Ind.  366,  369, 
69  N.  E.  142;  Moore  v.  Franklin,  14S  Ind. 
344,  44  N.  E.  459;  Lowe  v.  Turple,  147  Ind. 
052,  44  N.  E.  25,  47  N.  E.  190.  37  L.  B.  A. 
233;  McCInre  v.  Shelburn  Coal  Co..  147  Ind. 
119,  46  N.  E.  349;  Capital  Nat  Bank  v. 
Beld,  154  Ind.  64,  66  N.  B.  1023.  When  the 
transcript  was  filed  in  the  clrcolt  coart  and 
the  cause  was  called,  tbero  were  no  data 
from  which  to  determine  the  partlcalar  re- 
monstrators who  were  prosecuting  the  ap- 
peal. In  connection  with  a  motion  to  dismiss 
the  entire  appeal,  we  are  advised  that  in  pur- 
suance of  a  verbal  direction  of  tbe  court 
counsel  for  appellees  caused  the  names  of  all 
parties  for  whom  they  appeared,  and  who 
as  claimed  had  appealed  from  the  decision 
of  the  Iward,  to  be  entered  upon  the  record; 
and  immediately  following  these  names  the 
conrt  caused  the  following  order  to  be  en- 
tered: "On  motion  of  plaintiffs  appeal  is  dis- 
missed as  to  all  remonstrants  not  above  nam- 
ed." All  the  parties  so  listed  and  recorded 
as  appealing  to  the  circuit  court  are  Joined 
as  appellees  in  the  assignment  of  errors  by 
the  names  and  styles  furnished  by  their 
counsel  These  parties  procured  tbe  Judg- 
ment dismissing  the  action,  and  were  the 
only  parties  to  any  issue  or  ruling  involved 
whjcb  we  are  called  upon  to  review;  and 
we  find  no  defect  of  parties  in  tbe  assignment 
of  errors. 

It  Is  manifest  from  the  record  that  tiiis 
proceeding  was  dismissed  upon  the  assump- 
tion that  the  statute  of  1005  (Acts  1005,  p. 
466,  c.  167)  repealed  all  prior  drainage  laws, 
and  struck  down  and  annulled  all  pending 
proceedings  In  which  the  ditch  bad  not  been 
ordered  established  prior  to  the  taking  effect 
of  the  repealing  act  Section  14  of  the  act 
of  1905  provided  that  "all  laws  and  parts  of 
laws  heretofore  enacted  in  relation  to  drain- 
age are  berd)y  repealed,  but  such  repeal 
shall  not  affect  any  pending  proceedings  in 
which  a  ditch  has  been  ordered  established, 
or  In  which  there  is  no  attempt  to  and  which 
will  not  lower  or  affect  any  lake  or  body  of 
water  that  has  to  exceed  ten  acres  of  surface 
at  high  water  mark,  and  such  proceedings 
and  all  remedies  in  relation  thereto  shall  be 
concluded  and  be  effective  In  all  respects  as 
if  this  act  had  not  been  passed."  This  provi- 
sion was  construed  in  the  case  of  Taylor  v. 
Stirayer  et  al  (Ind.  Sup.)  78  N.  E.  236.  in 
which  this  court  said:  "It  was  also  the  ex- 
pressed intent  of  the  E<eglslature  to  save  all 
pending  ditch  proceedings  which  had  not 
progressed  to  final  Judgment  provided  the 
proposed  ditches  were  not  designed  to  and 
would  not  affect  lakes  of  the  surface  area 
named."  This  construction  was  followed, 
and  the  precise  question  under  consideration 
decided,  in  the  case  of  Clemans  et  al  v. 
Hatch  et  al.  (Ind.  Sup.)  78  N.  E.  1065.  It 
does  not  appear,  and  no  suggestion  Is  made, 
that  tbe  proposed  drainage  will  affect  a  lake 
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containing  a  stirface  area  of  mote  than  10 
acres,  bnt  tbe  decision  of  tbe  trial  court  was 
manifestly  upon  tbe  theory  that  all  pending 
ditch  proceedings,  whether  aftecting  snch 
lakes  or  not,  which  had  not  progressed  to  final 
order  prior  to  the  taking  efCect  of  the  drain- 
age act  of  1905,  were  thereby  terminated. 
Upon  the  anthorlty  of  the  cases  cited  tbe  de- 
cision of  the  court  was  clearly  erroneous,  and 
this  proceeding  and  all  remedies  in  relation 
thereto  shall  be  concluded  and  be  effective  In 
all  respects  as  if  the  act  of  1905  had  not 
been  passed.  Tbe  statute  authorizing  an>eal8 
to  tbe  drcnit  coort  from  final  orders  of 
boards  of  commissloneca  In  ditch  proceedings 
provides  as  follows:  "And  tbe  appellant 
shall  file  with  tb0  auditor  an  appeal  bond, 
with  at  least  two  freehold  sureties,  to  be 
approved  by  the  auditor  and  tbe  clerk  of  tbe 
circuit  court,  coaditioiied  that  be  will  duly 
prosecute  snch  appeal,  and  pay  all  costs  that 
may  be  adjudged  against  him  In  the  circuit 
court:  Provided,  that  such  appeal  bond 
shall  be  filed  within  thirty  days  after  such 
final  order  or  Judgment  of  tbe  board  of  com- 
missioners is  made;  and  after  the  lapse  of 
such  thirty-  days  no  appeal  can  be  taken. 
And  if  an  appeal  be  taken,  tbe  auditor  shall 
withhold  his  notices  to  the  viewers  or  review- 
ers to  make  their  final  report ;  and  be  shall 
within  twenty  days  after  tbe  appeal  bond  is 
filed,  make  a  complete  transcript  of  the  pro- 
ceedings had  before  the  board  of  commis- 
sioneis  and  of  snch  appeal  bond,  and  certify 
the  same^  together  with  all  the  papers  filed 
la  his  office  pertaining  to  such-  proposed 
work,  to  the  clerk  of  tbe  circuit  court"  Sec- 
tion 5671,  latter  paragraph.  Bums'  Ann.  St. 
1901.  It  is  thus  seen  that  an  appeal  in  this 
class  of  cases  is  taken  by  filing  with  the  au- 
ditor a  sufficient  appeal  bond  within  the  time 
prescribed.  The  auditor  is  required  to  make 
a  transcript  of  the  proceedings  and  of  such 
bond,  and  to  certl^  the  same,  with  all  the 
papers,  to  the  clerk  of  the  circuit  court  Tbe 
filing  of  some  sort  of  bond  is  Jurisdictional 
and  indispensable  in  effecting  an  appeal.  The 
assigned  grounds  of  dismissal,  that  no  ap- 
peal was  prayed  and  no  appeal  bond  was  op- 
proved  by  the  auditor,  would  not  necessarily 
result  In  a  dismissal  of  the  appeal.  Parties 
desiring  to  appeal  from  the  board  of  commis- 
sioners are  not  required  to  have  a  prayer  for 
an  appeal  entered  upon  the  order  book.  In 
connection  with  the  denial  of  appellants'  mo- 
tions to  dismiss  the  appeals,  the  circuit  court 
ordered  remonstrants  to  file  an  additional 
bond  to  the  approval  of  the  court  without  any 
limitation  as  to  amount  of  penalty.  Bonds 
were  subsequently  filed,  but  no  approval  of 
tbe  court  is  shown.  Section  1807,  Bums' 
Ann.  St  1901,  provides  that  appeals  of  this 
character  shall  not  be  dismissed  on  account 
of  any  defect  In  tbe  substance  or  form  of  the 
bond  filed  with  the  auditor  or  failure  to  ap- 
prove tbe  same.  If  the  appellant,  when  requir- 
ed by  the  circuit  court,  will  file  a  sufficient 
bond  In  tbe  sum  required  and  with  surety  to 
80  N.E.-61 


tbe  acceptance  of  snch  court  The  court,  ' 
therefore,  properly  disregarded  the  grounds 
of  the  motion  to  dismiss  tbe  appeals  for  non- 
approval  of  bonds  by  the  auditor,  and  cor- 
rectly ordered  the  remonstrants  to  file  prop<ir 
and  sufficient  appeal  bonds  In  the  circuit 
court 

The  motion  to  dismiss  tbe  appeals  contain- 
ed a  more  serious  charge,  to  wit  that  no  ap- 
peal bonds  bad  been  filed  with  the  auditor. 
The  right  of  appeal  is  wholly  statutory,  and 
can  be  exercised  only  by  substantial  compli- 
ance with  the  terms  of  the  statutes  by  which 
It  Is  granted.  As  we  have  already  said,  tbe 
filing  of  an  appeal  bond  in  some  form  with 
the  auditor  and  within  ^be  time  fixed  is  in- 
dispensable In  perfecting  an  appeal.  Appel- 
lees' counsel  have  not  pointed  us  to  a  single 
entry  showing  that  any  appeal  bond  was  ever 
filed  with  the  auditor  In  this  caus&  We 
hare  searched  tbe  transcript  prepared  by  the 
auditor,  and  find  no  such  bond  or  entry  show- 
ing that  any  was  ever  filed  in  the  cause. 
The  priecipe  for  tbe  transcript  filed  in  this 
court  called  for  the  entire  record,  and  tbe 
clerk  has  certified  that  it  contained  "full, 
true  and  correct  copies,  or  the  originals,  of 
all  papers  and  entries  in  the  cause."  We 
therefore  have  all  the  record  papers  and  facts 
before  the  trial  court  and  upon  which  bis 
action  was  founded.  Tbe  record  to  us  im- 
ports absolute  verity;  and,  if  in  point  of 
fact  some  sort  of  appeal  bond  was  filed  with 
the  auditor  by  tbe  remonstrators,  but  no  rec- 
ord thereof  was  made,  and  neither  the  bond 
nor  a  copy  of  the  same  was  certified  to  the 
circuit  court  appellees'  counsel  should  have 
caused  the  record  to  be  corrected  so  as  to 
speak  the  truth.  If  no  appeal  bond  was  filed 
with  tbe  auditor  as  charged  in  this  case, 
and  as  appears  from  the  record  to  be  true, 
the  circuit  court  was  without  Jurisdiction, 
and  could  not  supply  tbe  essential  quality  of 
Jurisdiction  by  requiring  an  appeal  bond  to 
be  filed  In  that  court  Crumley  et  aL  v. 
Hickman  et  al.,  92  Ind.  S88;  Shirk  et  aL  v. 
Moore  et  al.,  96  Ind.  199;  Whisenand  v. 
Belle,  154  Ind.  38,  43,  55  N.  E.  950;  Strebin 
v.  Lavengood,  163  Ind.  478,  488,  71  N.  K  494. 
Appellants'  several  motions  to  dismiss  the 
appeals,  for  the  reason  that  no  appeal  bond 
was  filed  with  the  auditor  by  the  appellees 
herein,  should  have  been  sustained. 

Tbe  Judgment  Is  reversed,  with  directions 
to  overrule  appellees'  motion  to  dismiss  tbe 
proceeding,  and  to  sustain  appellants'  motion 
to  dismiss  the  appeals  attempted  to  be  taken 
by  appellees  from  the  final  order  of  the 
board  of  commissioners. 


a«  Ind.  321) 
INDIANA  RT.  CO.  v.  CALVERT  et  al. 
(No.  20,819.) 
(Supreme  Court  of  Indiana.     April  4,   1907.) 

kunicipai.   cobpoba.tioms   —   cortboi.   of 
Streets— (Moving  Buildings. 

Act  Marcii  6,  1905  (Acts  1905,  p.  407),  } 
267,  provides  that  every  city  and  town,  except 
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wheu  otherwiae  provided  by  law,  sluiU  hare 
exdasive  power  over  its  streets,  and  by  sec- 
tion 269  they  are  riven  exclusive  power  by  ordi- 
nance to  control  their  streets.  Section  2T0  pro- 
vides that  whenever  there  is  a  ^ant  of  power 
in  an  act,  and  no  method  is  provided  for  the 
exercise  of  the  power  or  authority,  the  method 
-may  be  prescribed  by  ordinance.  Acts  1891,  p. 
68,  c.  55  (Burns'  Ann.  St.  1901)  |  5472,  au- 
tliorizea  tlie  use  of  electricity  as  a  motive  pow- 
er for  street  cars  where  the  consent  of  the  city 
has  been  had,  but  provides  that  nothing  in  the 
act  shall  talce  away  from  common  councils  of 
incorporated  cities  the  exclusive  powers  exer- 
cised over  their  streets  and  lilehways.  Hetd. 
that  a  city  ordinance  regulating  the  matt^er  of 
moving  buildinn  on  streets  occupied  by  street 
railways  requiring  a  i>erson  desiring  to  move  a 
building  which  would  necessitate  the  raising  or 
removing  of  the  railway's  wires  to  first  obtain 
a  license  from  the  city,  and  to  give  a  24-hour 
notice  to  the  company,  and  declaring  that  upon 
a  compliance  with  these  requirements  it  should 
be  tlie  duty  of  the  company  so  to  raise  or  re- 
move its  wires  as  to  allow  the  building  to  pass, 
was  a  valid  exercise  of  the  police  power,  reliev- 
ing the  party  desiring  to  move  a  house  from  any 
liability  to  the  street  car  company. 

Appeal  from  Oltcult  Ooort,  St  Josepb 
County;  W.  A.  Punk,  Judge. 

Action  by  the  Indiana  Railway  Company 
agaluat  William  B.  Calvert  and  others.  From 
tbe  Judgment,   plaintiff   appeals.     AfBrmed. 

Bride  &  Bates  ft  Graham,  for  appellant 
F.  J.  Lewis  Meyer  and  Chas  P.  Drommond, 
tor  appellee^ 

GIIiliBTT,  J.  Action  by  appellant  owner 
of  an  electric  street  railway,  to  retfover  dama- 
ges occasioned  to  It  by  tbe  moving  of  a  house 
along  one  of  the  streets  used  by  said  compa- 
ny. The  court  found  tbe  facts  specially,  and 
stated  a  conclusion  of  law  in  appellees'  favor. 

It  appears  from  tbe  findings  that  at  the 
time  of  the  alleged  grievance,  and  for  more 
than  10  years  prior  thereto,  appellant  was 
operating  an  dectric  street  railway  systent 
upon  certain  of  the  streets  of  the  city  of 
South  Bend  by  virtue  of  a  contract  with  said 
dty.  One  of  the  streets  thus  used  was  Wash- 
ington street — an  east  and  west  street — on 
which  appellant  had  a  double  track.  At  the 
time  in  question  Washington  street  was  a 
residence  street,  but  it  was  much  traveled  by 
the  public.  Appellant  operated  two  lines  of 
cars  thereon,  the  Washington  street  and  Cha- 
pin  street  car  lines.  On  one  of  these  lines 
cars  ran  every  15  minutes,  while  on  tbe  other 
they  ran  every  half  hour.  These  llaes  were 
much  used  tor  local  travel,  and  also  by  per- 
sons having  occasion  to  use  two  Interurban 
lines,  with  which  appellant's  cars  made  con- 
nection near  the  center  of  the  city.  Washing- 
ton street  was  45  feet  wide  from  curb  to  curb. 
The  city  had  undertaken  to  regulate  the  mat- 
ter of  house  moving  for  a  limited  distance 
along  street  railway  tracks,  and  to  secure 
the  privilege  an  applicant  was  required  to 
obtain  a  license  from  the  city  clerk,  and,  on 
the  granting  of  the  same,  to  give  a  24-hour 
notice  to  the  local  agent  or  manager  of  the 
company  affected  of  what  was  to  be  done. 
Upon  the  applicant  complying  with  these  re- 
aulrements,  the  ordinance  declared  it  to  be 


the  duty  of  the  company  so  to  raise  or  re- 
move tbe  wires  as  to  allow  the  building  to 
pass.  Appellees,  being  desirous  of  moving 
a  bouse  along  Washington  street  from  its 
then  location  on  the  north  side  of  said  street 
to  the  next  Intersecting  street — Scott  street — 
and  from  thence  south  to  Its  Intended  place 
of  destination,  obtained  the  Iloenae  required, 
and  gave  a  24-bour  notice  to  tlie  company  «tf 
their  purpose.  Upon  the  expiration  of  tbe 
time  they  proceeded  to  move  said  honse^ 
which  was  18  feet  wide,  along  the  north  side 
of  Washington  street  to  Scott  street  a  dis- 
tance of  200  feet  and  at  that  point  the  boose 
was  moved  over  appellant's  tracks.  Appel- 
lant refused  to  0(Mnply  with  the  requirement 
of  the  ordinance  relative  to  Its  duty,  and,  ia 
moving  the  house,  appellees  were  comii^ed 
to  loosen  four  span  wires,  in  order  to  push 
tlie  north  trolley  wire  to  one  side,  and,  wbei 
tbe  bouse  was  moved  across  the  tracks,  tbey 
lifted  the  trolley  wires  to  pass  under.  Ai^el- 
lees  promptly  reattached  the  span  wires,  and 
moved  the  house  without  any  unnecessaiy 
damage  to  appellant  Tbe  court  found  that 
the  time  occupied  in  doing  the  work  was  rea- 
sonable. For  the  space  of  five  boors  appel- 
lant was  required  to  maintain  an  extra  car 
on  the  Washington  street  line  to  enable  pas- 
sengers to  transfer  as  said  obstruction  was 
reached.  The  court  fixed  tbe  total  loss  and 
expense  sustained  by  appellant  by  the  mov- 
ing of  said  house  at  $87.5a 

The  items  of  loss  which  the  findings  enu- 
merate are  an-  interference  with  a  trip  of  the 
company's  work  car,  on  which  It  had  nine 
employes,  a  slacking  of  the  nortli  trolly 
wire,  and  its  connecting  brldlework,  at  cer- 
tain street  Intersections  to  the  west  and  the 
expense  of  operating  an  extra  car  on  the 
Washington  street  line.  It  seems  scarcely 
necessary  to  say  that  if  the  ordinance  is  val- 
id, appellant  has  no  stanffing  to  camplain 
that  a  task  which  was  devolved  vpoa  it  by 
the  ordinance  was  performed,  with  due  care^ 
by  appellees.  State  v.  Flannagan,  67  Ind. 
140.  By  section  267  of  the  act  of  March  6, 
1905  (Acts  1905,  p.  219),  it  is  provided  that 
every  dty  and  town,  except  when  otherwise 
provided  by  law,  shall  have  exclnslTe  power 
over  its  streets.  By  section  269  of  said  act 
every  such  corporation  is  given  "exduslve 
power,  by  ordinance,  to  control  and  care  for 
its  streets."  By  the  next  section  It  is  pro- 
vided that  whenever  there  is  a  grant  of  pow- 
er or  authority  in  the  act  and  no  method  Is 
provided  for  the  exercise  of  such  power  or 
authority,  the  method  may  be  prescribed  by 
ordinance.  In  substance,  the  above  grants 
of  power  with  reference  to  streets  are  con- 
tained in  a  number  of  the  earlier  acts  con- 
cerning cities.  1  Rev.  St  1852,  p.  215.  c. 
17;  1  Oav.  ft  H.  Rev.  St  p.  231,  c.  28;  Acts 
1857,  p.  42,  c.  33;  Acts  1867,  p.  83,  c.  15; 
Acts  1891,  p.  122,  c.  93.  It  was  said  In  Wood 
V.  Mears,  12  Ind.  615,  74  Am.  Dec.  222.  that 
the  grant  to  the  common  coundl  of  excliKlve 
power  over  streets  and  alleys  conferred  "vir 
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on  tbe  common  oonndl  plenary  poweta  over 
the  streets  and  alleys  of  the  city."  To  the 
same  effect,  Indianapolis,  etc,  B.  Co.  T.  State 
ex  rel.,  37  Ind.  489.  In  Citizens'  Gas  Co.  r. 
Town  of  Elwood,  114  Ind.  332.  16  N.  E.  624, 
It  was  said:  "Within  reasonable  limits,  the 
municipal  officers  have  authority  to  regulate^ 
by  general  ordinance,  the  use  and  occupancy 
of  Its  streets.  The  power  over  streets,  vested 
by  our  statutes  In  municipal  corporations,  Is 
very  broad  and  comprehensive.  Language  of 
wider  scope  than  that  employed  by  the  Leg- 
islature in  conferring  authority  over  streets 
and  alleys  upon  our  towns  and  cities  could 
tiardly  be  chosen."  In  this  connection  it  may 
be  said,  as  meeting  a  suggestion  of  counsel 
for  appellant,  that  it  was  held  In  Wood  ▼. 
Mears,  supra,  that  the  grant  of  power  to  pre- 
vent the  incumbering  of  streets  with  materl- 
mla  was  not  to  be  construed  as  a  limitation 
which  would  prevent  the  common  council 
from,  regulating  tlie  use  of  streets'  for  any 
proper  purpose. 

The  distinction  between  an  attempted  au- 
thorization permanently  to  obstruct  public 
streets  and  the  regulation  of  an  occasional 
and  temporary  occupation  of  them  for  com- 
mercial or  building  purposes  is  recognized  In 
a  number  of  our  cases.  Wood  v.  Mears,  su- 
pra ;  Pettis  V.  Johnson,  66  Ind.  139 ;  State  t. 
Berdetta,  73  Ind.  185,  88  Am.  Rep.  117 ;  Sen- 
henn  t.  City  of  EvansvUle,  140  Ind.  675,  40 
N.  B.  jS9.  It  was  held  in  Wood  v.  Mears,  su- 
pra, that  It  was  competent  to  authorize  by 
ordinance  the  partial  obstruction  of  streets, 
for  a  reasonable  time,  with  materials  design- 
ed for  use  in  tbe  construction  of  adjoining 
buildings;  Worden,  J.,  saying:  "The  com- 
mon council,  having  exclusive  power  over 
the  streets,  highways,  and  alleys  within  the 
city,  have  the  right  to  determine  to  what 
purposes  they  may  be  applied,  and  under 
what  circumstances,  and  to  what  extent,  they 
may  be  Incumbered.  In  a  populous  city, 
where  much  business  Is  carried  on,  and 
where  buildings  are  being  constantly  erected. 
It  becomes  a  matter  of  necessity  that  the 
streets  should  be  used  for  many  purposes 
other  than  travel ;  and  It  Is  peculiarly  prop- 
er that  each  city  should  determine  for  Itself 
what  Its  wants  and  necessities  in  this  respect 
demand."  In  connection  with  the  statement 
of  tbe  limitations  which  attach  to  the  doc- 
trine, this  court  declared,  in  tbe  comparative- 
ly late  case  of  Senhenn  v.  City  of  EvansvUle, 
supra,  that  It  did  not  doubt  that  the  streets 
and  sidewalks  of  a  city  ''may,  when  author- 
ized, be  temporarily  occupied  for  private  pur- 
poses." It  Is  evident,  In  view  of  the  Judicial 
history  of  the  prior  acts  concerning  cities, 
that  the  present  act  stands  deeply  Impressed 
with  the  holdings  to  which  we  have  referred, 
and  that,  unless  we  can  say  that  the  moving 
of  a  house  along  a  city  street  amounts  to  a 
use  thereof  so  extraordinary  as  to  the  In- 
capable of  regulation,  it  must  be  held,  as 
within  the  principle  of  the  decisions  of  this 
court,  with  which  It  is  to  be  assumed  that 


tbe  General  Assembly  was  ftunlllar,  that  th« 
act  in  question  gave  to  the  common  council 
tbe  power  reasonably  to  regulate  the  use  of 
its  streets  for  such  purposes.  A  leading  writ' 
er  upon  the  law  of  nuisance  says:  "Indeed, 
It  may  be  stated  generally  as  the  law  that 
any  temporary  use  of  a  highway  or  street 
that  is  rendered  absolutdy  necessary  from 
the  necessities  of  trade,  or  erection  of  build- 
ings,  that  does  not  unnecessarily  or  iinrea« 
sonably  obstruct  the"  same.  Is  lawful."  1 
Wood  on  Nuisances  (3d  Ed.)  |  256. 

Apart  from  any  question  of  municipal  aa> 
thorlzatlon,  it  would  appear  that  the  question 
whether  the  moving  of  a  house  along  a  public 
street  creates  a  nuisance  depends  upon  the 
circumstances.  As  was  said  in  Graves  ▼. 
8hattuck,-35  N.  H.  257,  60  Am.  Dec.  636: 
'TThe  first  and  principal  design  of  highways 
Is  an  accommodation  of  the  public  travel,  and 
dtles  and  towns  are  required  by  statute  to 
construct  and  maintain  them  in  suitable  con- 
dition for  that  purpose;  but  they  may  be 
lawfully  used  for  other  purposes,  pr6vlded 
such  use  be  not  inconsistent  and  Incompatible 
with  the  reasonably  free  passage  over  them 
of  whoever  has  occasion  to  travel  upon  them. 
They  are  designed  and  constructed  for  the 
general  convenience  of  mankind,  to  be  used 
for  all  those  purposes  to  which  from  the  ear- 
liest period  of  their  construction  they  have 
been  accustomed  to  be  appropriated,  and  It 
cannot  be  a  nuisance  for  any  one  to  use  them 
as  they  have  been  ordinarily  used.  Very 
much  depends  on  locality,  the  width  of  the 
highway,  and  the  time  it  inay  be  obstructed 
by  the  alleged  nuisance."  While  it  would, 
no  doubt,  be  competent  for  a  municipality  to 
prohibit  the  moving  of  houses  along  Its 
streets,  at  least  In  populous  districts,  yet 
where  the  undertaking,  if  done  with  munici- 
pal authority,  does  not  unreasonably  obstruct 
public  travel,  nor  unduly  Invade  private  right, 
and  the  work  Is  done  with  due  expedition.  It 
cannot  be  affirmed  that  a  nuisance  is  thereby 
created.  Day  v.  Green,  4  Cush.  (Mass.)  433 ; 
Graves  v.  Shattuck,  supra ;  Toronto  St.  Ball- 
way  v.  DoUery,  12  Ont  App.  679;  Rice  ▼. 
Town  of  Whltlqr,  25  Ont  App.  191 ;  Eureka 
City  V.  Wilson,  15  Utah,  63,  48  Pac  41; 
TIedeman,  Mun.  Corps.  {  300;  27  Am.  Sc  Bug. 
Ency.  of  Law,  164.  In  Day  T.  Green,  supra, 
Shaw,  C  J.,  said:  "That  It  la  often  useful 
and  convenient  that  buildings  should  be  so 
removed  Is  found  by  experience.  It  may  of- 
ten be  done,  with  little  or  no  Inconvenience 
to.  the  public,  under  suitable  and  proper  re- 
strictions, adapted  to  each  particular  case, 
and  therefore  It  seems  highly  proper  that  the 
power  to  authorize  and  regulate  It  should  ex- 
ist somewhere.  Perhaps  the  power  vested  In 
municipalities  to  make  salutary  by-laws,  for 
the  regulation  of  the  highways,  Is  sufficient 
for  that  purpose."  Judge  Dillon  has  added 
to  this  case  the  weight  of  his  authoritative 
oplnon.    1  Mun.  Corps.  (4th  Ed.)  {  385. 

It  is  contended  that  the  council  cannot  so 
license  a  nuisance  as  to  prevent  a  recovery  by 
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a  person  q>eclaUy  damaged  thereby.  Tbere 
are  autboritles  to  this  effect,  but  we  deny 
their  appllcatton  as  applied  to  cases  wherein 
the  council  possesses  legislative  authority  to 
determine  the  rights  of  the  parties.  Babbage 
V.  Powers,  130  N.  Y.  281,  29  N.  E.  132.  14 
L.  R.  A.  398 ;  Murtba  v.  LoTewell,  166  Mass. 
891,  44  N.  B.  347,  55  Am.  St.  Rep.  410;  Saw- 
yer T.  Davis,  136  Mass.  239,  49  Am.  Rep.  27. 
In  the  latter  case,  which  was  a  suit  to  enjoin 
a  nuisance,  the  court  said:  "And,  when  the 
Legislature  directs  or  allows  that  to  be  done 
which  would  otherwise  be  a  nuisance,  it  will 
be  valid  upon  the  ground  that  the  Legislature 
Is  ordinarily  the  proper  judge  of  what  the 
public  good  requires,  unless  carried  to  such 
an  extent  that  it  can  fairly  be  said  to  be  an 
unwholesome  and  unreasonable  law."  We 
would  not  be  understood  as  affirming  that 
cities  possess  general  police  powers,  and  all 
that  we  have  to  say  concerning  municipali- 
ties is  to  be  understood  as  subject  to  the  gen- 
eral qualification  that  the  streets  are  held  by 
them  In  trust  for  the  public,  and  that  the 
power  of  the  common  council  in  respect  to  the 
me  of  such  ways  Is  limited  to  reasonable 
regulation,  but,  in  view  of  the  general  grants 
of  authority  already  adverted  to,  we  do  affirm 
that  relative  rights  upon  the  street  are  sub- 
ject to  regulation  to  a  reasonable  extent  for 
the  common  good.  It  will  be  observed  tbat 
what  Is  granted  by  the  statute  Is  power  over 
the  streets,  and  the  provision  that  the  power 
Is  exclusive  forbids  judicial  Interference  ex- 
cept as  the  grant  is  cohtrolled  by  other  provi- 
sions of  statute  or  by  the  general  principles 
of  law.  In  two  instances  this  court  has 
quoted  with  approval  the  following  language 
from  a  New  York  case:  "The  corporation 
yet  has  the  exclusive  right  to  control  and 
regulate  the  use  of  the  streets  in  the  city. 
In  this  respect  It  Is  endowed  with  legislative 
sovereignty.  The  exercise  of  that  sovereign- 
ty has  no  limit,  so  long  as  It  is  within  the  ob- 
jects and  trusts  for  which  the  power  is  con- 
ferred. An  ordinance  regulating  a  street  Is 
a  legislative  act,  entirely  beyond  the  judicial 
power  of  the  state."  Wood  v.  Mears,  12  Ind. 
515,  74  Am  Dec.  222 ;  Indianapolis,  etc.,  R. 
Co.  V.  State  ex  rel.,  37  Ind.  489.  It  was  said 
In  Brinkmeyer  v.  City  of  Evansvllle,  29  Ind. 
187:  "A  municipal  corporation  is,  for  the 
purposes  of  Its  creation,  a  government  pos- 
sessing to  a  limited  extent  sovereign  powers. 
•  •  •  The  extent  to  which  it  may  be  prop- 
er to  exercise  such  powers,  as  well  as  the 
mode  of  their  exercise  by  the  corporation, 
within  the  limits  prescribed  by  the  law  creat- 
ing It,  are,  of  necessity,  intrusted  to  the  judg- 
m«nt  and  discretion  and  will  of  the  properly 
constituted  authorities  to  whom  they  are  del- 
egated." The  case  of  Wood  v.  Mears.  supra, 
clearly  proceeds  upon  the  theory  that  local 
needs  are  to  be  considered,  and  that  the  com- 
mon council  may  regulate  such  reasonable 
and  temporary  uses  of  the  streets  as  are  cus- 
tomary and  convenient,  even  to  the  extent  of 
legitimating  obstructions  which  would  other- 


wise be  regarded  as  nntsancesL  It  is  this  con- 
sideration chiefly  which  distinguishes  Wil- 
liams V.  Citizens'  R.  Co.,  130  Ind.  71,  29  N. 
B.  408.  15  L.  R.  A.  64,  aO  Am.  St^  Rep.  201. 
The  question  recurs:  Is  tbere  a  right  rea- 
sonably to  regulate  appellant  in  tbe  use  of  its 
property,  in  order  to  serve  local  needs  and 
conveniences?  It  is  to  he  remembered  that 
appellant  has  entered  Into  a  possession  of  tbe 
streets  to  extend  over  a  long  period  of  yean^ 
and  that  without  the  sanction  of  law  Its  own 
possession  would  be  a  nuisance.  Denver,  etc, 
R.  Co.  V.  Denver  City  R.  Co.,  2  Colo.  673. 
At  the  best,  the  company's  occupancy  has  in 
It  a  considerable  alloy  of  inconvenience,  and 
It  Is  to  be  observed  tbat  with  the  first  direct 
sanction  of  tbe  use  of  electricity  as  a  motive 
power  for  street  cars  by  the  General  Assem- 
bly it  was  careful  to  annex.  In  connection 
with  tbe  provision  that  cities  might  consent 
to  such  use,  the  proviso  "tbat  nothing  In  this 
act  contained  shall  be  so  construed  as  to  tal^e 
away  from  the  common  councils  of  incoriK>- 
rated  cities  the  exclusive  powers  now  exer- 
cised over  the  streets,  highways,  alleys  and 
bridges  within  the  corporate  limits  of  such 
cities."  Acts  1891.  p.  68.  c  55  •  section  5472, 
Bums'  Ann.  St.  1901.  It  thus  appears  that 
the  General  Assembly,  presumably  having  in 
mind  tbe  fact  tbat  tbe  authorization  of  the 
obstruction  of.  streets  with  trolley  wires  and 
their  appliances  might  be  construed  to  Im- 
pinge upon  municipal  authority  orer  streets, 
was  careful  to  provide  against  tbe  impair- 
ment of  such  authority,  and,  what  la  quite 
significant,  in  doing  it  used  the  old  langnaga 
to  which  a  settled  meaning  bad  attached. 
See  Railroad  Co.  r.  Richmond,  96  D.  S.  521. 
24  L.  Ed.  734.  We  cannot  understand  how  It 
can  reasonably  be  contended  that  a  street 
railway  company  cannot  be  regulated  In  Its 
use  of  the  streets,  since  it  possesses  the  very 
subject-matter  over  which  power  to  the  com- 
mon council  Is  granted,  and  for  the  court  t» 
deny  the  right  to  regulate  Is  to  abridge  the 
statute.  In  the  ease  of  Edgewood  Boron^  v. 
Scott,  29  Pa.  Super.  Ct  156,  there  appears  a 
very  careful  statement  of  tbe  right  of  a  mu- 
nicipality to  regulate  corporations  in  their 
occupancy  of  its  streets.  It  was  said:  "A 
municipality  has  the  right  in  the  exercise  of 
Its  police  power,  and  it  is  its  duty,  to  super- 
vise and  control  the  introduction  and  mainte- 
nance, upon  and  under  the  surface  of  the 
streets,  of  the  various  appliances  which  sal>- 
serve  tbe  several  urban  uses,  such  as  tele- 
graph and  telephone  lines,  water  and  gas 
pipes,  street  railways  and  sewers,  towhidi 
the  highways  of  a  city  or  Iwrough  may  law- 
fully be  subjected.  In  tbe  exercise  of  this 
power  it  may  ordain  reasonable  regulations, 
not  inconsistent  with  the  laws  of  the  common- 
wealth, for  the  good  order  and  government  of 
the  municipality,  the  welfare  of  citizens,  tbe 
protection  of  property  and  the  conflicting 
rights  and  Interestis'  of  tbe  various  individ- 
uals or  corporations  enjoying  franchises  to 
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UK  the  pnbUc  streeta"    See,  alao,  Railroad 
Co.  V.  Richmond,  supra. 

Appellant's  connsel  contend,  however,  that 
the  regnlatlon  In  qnestion  is  not  a  legitimate 
exercise  of  the  police  power,  and  that  the 
moTlfig  of  a  house  Is  for  private  advantage, 
to  the  prejudice  of  a  corporation  which  has 
contract  rights  In  the  street  While  public 
travel  Is  the  primary  use  of  a  street,  yet, 
as  we  have  seen.  It  is  not  the  only  use  to 
which  It  may  be  put,  and,  as  It  Is  conven- 
ient and  customary  to  move  buildings  along 
public  ways.  It  seems  peculiarly  appropriate 
that  the  common  council,  which,  as  the  rep- 
resentative of  the  Inhabitants  of  the  city,  en- 
Joys  legislative  i)0wer  over  the  subject-mat- 
ter to  which  the  ordinance  relates,  should 
reasonably  regulate  the  conduct  of  the  par- 
ties wltb  reference  thereto.  Wood  v.  Mean, 
12  Ind.  51CS,  74  Am.  Dec.  222;  Eureka  City  ▼. 
Wilson,  15  Utah,  63,  48  Pac.  41.  And  see 
City  of  Dulnique  v.  Maloney,  9  Iowa,  460,  74 
Am.  Dec.  3!S&  Such  a  regulation  is  not  whol- 
ly one  which  relates  to  private  Interests.  It 
affecte  the  rights  of  real  estate  owners  gen- 
erally throughout  the  city,  and  it  may  be  said 
to  be  of  Importance  to  the  municipality. 
There  may,  in  the  legislative  judgment,  be 
a  public  advantage  in  encoaraglttg  property 
owners  to  place  new  and  better  improve- 
mtata  upon  tbtir  ceal  estate,  and  It  Is  ot>- 
fious  that  it  might  reasonably  be  regarded  as 
quite  unwise  to  pursue  a  course  which  would 
compel  property  owners  either  to  allow  bnild- 
Ings  to  remain  upon  sites  whlcA  should  be 
better  Improved,  or  to  wreck  such  buildings 
as  a  means  of  getting  rid  of  them.  The  prin- 
ciple which  finds  expression  in  the  maxim, 
"Sic  ntere  tno  ut  allenum  non  Isedas,"  has 
been  said  to  be  the  source  of  the  police  pow- 
ers, and  to  furnish  the  implied  condition  up- 
on which  every  member  of  society  possesses 
and  enjoys  his  property.  Munn  v.  Illinois, 
»4  U.  S.  118.  24  li.  Ed.  77;  Orient  Ins.  Co.  v. 
Da^s,  172  D.  S.  657,  19  Sup.  Ct  281,  43  li. 
Ed.  552.  Judge  Oooley  says;  "The  police  of 
a  state,  in  a  comprehensive  sense,  embraces 
Its  system  of  Internal  regulation,  by  which  it 
Is  Bought,  not  only  to  preserve  the  public  or- 
der and  to  prevent  offenses  against  the  state, 
but  also  to  establish,  for  the  intercourse  of 
citizens  with  citizens,  those  rules  of  good 
manners  and  good  neighborhood  which  are 
calculated  to  prevent  a  conflict  of  rights, 
and  to  insure  to  each  the  uninterrupted  en- 
joyment of  his  own,  so  far  as  It  is  reasonably 
consistent  with  a  like  enjoyment  of  rights 
by  others."  Const  Lim.  (7th  Ed.)  829.  Rights 
for  the  most  part  are  relative,  and  the  mere 
fact  that  a  statute  or  ordinance,  which  may 
reasonably  be  regarded  as  conducive  to  the 
welfare  of  the  public,  regulates  a  trade  or 
business,  or  lays  some  burden  upon  It,  does 
not  render  It  unconstitutional.  Parks  v. 
State,  159  Ind.  211,  64  N.  B.  862,  59  L.  R.  A. 
190;  Stete  V,  Rlchcreek  (Ind.  Sup.)  77  N.  E. 
1086,  6  U  B.  A.  (N.  S.)  874;    8  <3yc.  864. 


The  ordinance  in  the  case  before  tw  merely 
calls  on  the  company  temporarily  to  raise 
or  remove  its  wires  so  as  to  allow  the  build- 
ing to  pass,  and,  as  a  consequential  ^ect,  to 
submit,  with  the  rest  of  the  public,  to  a  dis- 
turbance of  traffic  in  some  degree.  It  is 
clear  that  this  does  not  constitute  a  technical 
taking  of  property,  as  that  term  is  used  un- 
der the  law  of  eminent  domain  (Richmond, 
etc.,  R.  Co.  V.  Richmond,  96  U.  S.  521,  24  Tj. 
Ed.  734;  Mugler  v.  Kansas,  123  U.  8.  623, 
8  Sup.  Ct  273,  81  L.  Ed.  205),  and  as  the  dam- 
age is  a  minor  and  consequential  one,  done 
under  the  police  power,  we  are  of  opinion, 
so  long  as  the  interference  cannot  judicially 
be  said  to  be  unreasonable,  that  there  is  no 
right  to  damages,  as  it  is  a  case  wherein  the 
company  Is  merely  controlled  In  the  use  of 
its_  property  by  a  govemmentel  regulation. 
Union  Bridge  Co.  v.  United  States  (decided 
Feb.  25,  1907)  27  Sup.  Ct  367,  61  L.  Ed.  — ; 
Mugler  V.  Kansas,  supra ;  Baltimore  v.  Bal- 
timore, etc.,  R.  Co.,  166  U.  S.  673,  17  Sup.  Ct 
696,  41  Ii.  Ed.  1160;  Dillon,  Mun.  Oorp& 
(4th  Ed.)  f  141.  It  is  stated  by  a  modem 
writer:  "In  general  terms  the  principle  is 
that  Whenever  an  act  is  done  without  negli- 
gence and  In  the  exercise  of  a  legal  right, 
voch  damage  as  comes  to  another  thereby  is 
damage  without  injury.  And  the  same  prin- 
ciple applies  whether  the  act  is  lawful  on 
general  principle  or  Is  lawful  merely  because 
it  IB  done  under  special  legal  authorization. ** 
1  Street  Foundations  of  Legal  Liability,  403. 
See,  also,  1  Joyce  on  Damages,  H  64,  71; 
A.  M.  Richards  Building  Moving  Co.  v.  Bos- 
ton Electric  Light  Ca,  188  Mass.  265,  74  K. 
E.  350.  The  mere  fact  that  appellant  enjoyei 
contract  rights  In  the  street  is  not  control- 
ling. The  regulation  operates  on  the  prop- 
erty, and  it  must  always'  be  understood  that 
those  who  enter  Into  such  contract  relations 
with  the  public  as  render  their  ppoi)erty  rea- 
sonably subject  to  control  do  so  with  « 
knowledge  that  the  police  power  Is  an  in- 
alienable and  continuing  authority.  Balti- 
more V.  Baltimore,  etc.,  R.  Co.,  supra;  Chi- 
cago, etc.,  R.  Co.  T.  Nebraska,  170  U.  S.  57, 
18  Shp.  Ct  51S.  42  L.  Ed.  948;  Vnndalia  R. 
Co.  V.  State  ex  rel.  (Ind.  gup.)  76  N.  R  980. 
The  ordinance  In  question,  if  valid,  was 
a  sufficient  justification  to  appellees,  and.  as 
we  are  unable  to  any  that  as  applied  to  the 
circumstances  of  this  case,  there  was  a  tran- 
scending of  the  city's  powers,  it  follows  that 
the  judgment  of  the  court  below  must  be 
affirmed.    It  la  so  ordered. 

an  Ind.  468) 
BOARD  OF  OOM'RS  OF  CLINTON  COUN- 
TY V.  GIVEN.    (No.  20,85a)i 
(Supreme  Court  of  Indiana.     April  12,  1907.) 
Counties  —  CoxmrT  Treasttkxb  —  Fees— Da- 
iiNQUENT  Taxes— Collection. 

Burns'  Ann.  St  1901,  |  6525,  provides  that 
the  county  treasurw  shall  proceed  to  make  a 
demand  on  each  delinquent  taxpayer  for  pay- 
ment, that  the  treasurer  shall  be  entitled  to  eat* 
>  Rebearlus  denied.  82  N.  B.  Sit. 


Digitized  by 


Google 


966 


80  NOETHBASTERN  RBPORTBB. 


(Ind. 


lect  25  cents,  and,  where  a  levy  is  made,  he 
shall  receive  in  addition  to  his  other  costs  the 
sum  of  50  cents  for  such  demand.  Section  6527 
declares  that  for  levying  and  making  a  sale  of 
personal  property  to  pay  delinquent  taxes,  in 
addition  to  the  fee  for  the  demand  on  the  delin- 

?uent,  the  treasurer  shall  be  allowed  the  same 
ee  and  charges  as  are  allowed  to  constables 
for  making  sale  of  personal  property  on  execu- 
tion, etc.  Salary  Law  1801,  p.  252,  §  125, 
which  was  incorporated  into  Act  1895,  p.  355, 
as  section  124,  requires  county  treasurers  to 
make  quarterly  reports  to  the  county  auditor  of 
the  fees  collected  by  them  during  the  preceding 
three  months,  and  to  pay  over  to  the  county 
treasury  the  fee^  so  collected,  and  the  amount  so 
paid  shall  constitute  the  "treasurer's  fund." 
Held,  that  the  demand  fees  collected  by  a  coun- 
ty treasurer  from  delinquent  tajn>ayer8  and  paid 
into  the  treasurer's  fund  belonged  to  the  county, 
and  not  to  the  treasurer. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Counties,  8  107.] 

Appeal  from  Circuit  Court,  pilnton  County ; 
Jos.  Claybaugb,  Judge. 

Suit  by  Alexander  B.  Given  against  the 
board  of  commissioners  of  Clinton  county. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Case  transferred  fron»  Appellate  Court 
under  Bums'  Ann.  St  1001,  {  1337J.  Reversed 
and  remanded. 

H.  C.  Sberidan,  for  appellant.  Jas.  V. 
Kent,  M.  A.  Morrison,  and  S.  M.  Ralston,  for 
appellee. 

JORDAN,  J.  Action  by  appellee  to  recover 
from  appellant,  tlie  county  of  Clinton,  fSlI 
arising  out  of  "demand  fees"  collected  and  re- 
ceived by  him  as  treasurer  of  said  county  on 
account  of  demands  made  by  bim  during  his 
term  of  oflSce  for  the  pajrment  of  delinquent 
taxes.  The  complaint  was  filed  In  the  Clin- 
ton circuit  court  on  September  16,  1904,  and 
therein  appellee  alleged  that  be  was  elected 
treasurer  of  said  county  at  tbe  November 
election,  1900,  and  held  tbe  office  from  the  1st 
day  of  January,  1901,  until  the  1st  day  of 
January,  1903 ;  that  It  was  part  of  bis  duties 
to  make  demands  upon  delinquent  taxpayers 
when  their  taxes  became  delinquent;  that 
many  of  tbe  taxpayers  of  said  county  of  Clin- 
ton during  bis  term  of  office  permitted  their 
taxes  to  become  delinquent,  and  that  be  made 
demand  for  tbe  payment  thereof  during  his 
term  of  office ;  that  be  was  permitted  to  charge 
and  receive  from  each  taxpayer  who  paid  de- 
linquent taxes  upon  demand,  as  an  emolu- 
ment of  bis  office,  the  sum  of  25  cents  for 
each  and  every  demand  made,  as  aforesaid; 
that  in  the  quarter  ending  March,  1901,  he 
collected  of  such  demand  fees  tbe  sum  of  $12. 
(Here  the  itemized  account  of  tbe  demand 
fees  collected  by  blm  is  continued  on  to  tbe 
31st  day  of  December,  1002,  showing  in  tbe 
nggregate  that  he  collected  in  all  tbe  sum  of 
$517.)  It  is  further  averred  that  each  and 
all  of  said  several  sums  of  money  belonged  to 
the  plaintiff,  and  that  be  was  at  said  time, 
and  yet  Is,  entitled  to  receive  the  same  as  the 
emoluments  of  bis  office ;  that,  when  be  made 
a  settlement  with  tbe  defendant  county,  he 
did  not  retain  and  keep  said  sums  of  money, 


nor  any  part  thereof,  but  that  be  left  tbe  fnll 
amount  aforesaid  in  tbe  treasury  of  said 
county,  and  the  same  Is  yet  in  possession  of 
the  defendant,  and  tbat  def^idant  holds 
same  to  tbe  plalntllTs  use;  that  on  tbe  24th 
day  of  October,  1904,  be  filed  bis  claim  with 
tbe  auditor  of  tbe  county,  in  tbe  commis- 
sioners' court,  for  said  money ;  tbat  his  said 
claim  was  rejected  and  dissallowed  by  tbe 
board  of  commissioners  on  the  9tta  day  of 
November,  1904.  Wherefore  be  demands  $^0. 
To  this  complaint  appellant  demurred  for 
want  of  facts.  Its  demurrer  was  overruled 
and  exceptions  duly  reserved.  Answa  In 
three  paragraphs,  the  first  of  which  was  the 
general  denial.  Tbe  latter  was  subsequently 
withdrawn,  and  a  demurrer  was  sustained  to 
tbe  second  and  third  paragraphs  of  tbe  an- 
swer. Thereupon  appellant  elected  to  stand 
upon  its  demurrer  to  the  complaint,  and  on 
the  demurrer  to  the  second  and  tbird  para- 
graphs of  the  answer,  and  tbe  mlings  of  the 
court  relating  thereto,  and  refused  to  further 
plead.  Judgment  was  thereupon  rendered  in 
favor  of  appellee  on  tbe  pleadings  in  tbe  sum 
of  $517. 

The  cardinal  question  Involved  in  this  ap- 
peal Is:  Does  the  money  arising  out  of  the 
demand  fees  collected  by  appellee,  which  he 
appears  to  have  paid  over  to  the  county  treas- 
urer, and  which  he  is  now  sedding  to  recover 
back,  belong  to  him,  or  was  appellant  entitled 
to  this  money,  and  was  appellee  required  to 
account  for  the  same  and  pay  it  over  to  the 
county  treasurer?  If  tbe  latter  view  Is  sus- 
tained, then  appellee  has  no  basis  whatever 
upon  which  to  predicate  bis  action.  It  is 
true  that  the  complaint  alleges  tbat  tbe  coun- 
ty was  not  entitled  to  tbe  money  arising  out 
of  these  fees,  tbat  the  money  was  the  prop- 
erty of  appellee,  and  tbat  it  was  by  blm  paid 
over  to  tbe  county  for  bis  own  use  and  bene- 
fit. These  averments  are  more  In  tbe  nature 
of  conclusions  of  law  than  statement  of  facts, 
and  tbe  demurrer  to  tbe  complaint  must  be 
regarded  as  admitting  as  true  only  such  facts 
as  are  well  pleaded,  and  not  conclusions  of 
law.  We  are  advised  by  appellee's  counsel 
that  this  action  is  bottomed  upon  section  119, 
p.  350,  c.  145,  of  the  fee  and  salary  statute  of 
1895.  Section  6525,  Burns'  Ann.  St.  190L 
This  section  reads  as  follows:  "After  the 
third  Monday  of  April  tbe  treasurer  shall 
cause  a  list  to  be  made  of  the  delinquents, 
with  tbe  amount  due  from  each,  and  with  a 
separate  column  headed  'return,'  whldi  list 
shall  be  certified  to  be  correct  by  tbe  county 
auditor.  lie  shall  then  proceed  with  such 
list,  which,  when  so  certified,  shaU  be  a  suffi- 
cient authority^  and  have  tbe  same  force  and 
effect  as  an  execution,  and  call  either  in  per- 
son or  by  deputy,  uiKtn  every  person  named 
in  the  duplicate  who  is  delinquent,  and  who 
resides  In  the  county,  and  be  shall  make  a  de- 
mand for  tbe  amount  of  such  delinquent  tax- 
es, and  the  penalty  thereon,  of  each  resident 
delinquent,  and  If  the  taxes  and  penalty  ar.' 
not  paid  on  sucb  demand,  he  shall  proceed 
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Immediately  to  levy  upon  Bufficleat  personal 
property  of  such  delinquent  to  pay  such  taxes, 
penalty  and  tbe  cost  of  sale,  and  to  sell  tbe 
same  In  the  manner,  and  at  the  place  herein- 
after provided.  In  case  such  delinquent  tax 
and  penalty  is  paid  on  demand,  such  treas- 
urer shall  charge  and  receive  from  such  delin- 
quent, in  addition  to  the  taxes  and  penalty, 
the  sum  of  twenty-flre  cents,  and  where  a 
levy  is  made,  he  shall  charge  and  receive,  in 
addition  to  his  other  costs,  the  sum  of  fifty 
cents  for  such  demand.  When  he  can  And  no 
personal  property  of  socfa  delinquent  within 
the  county  upon  which  to  levy,  after  diligent 
search  therefor,  he  shall  make  opposite  to  the 
name  of  sudi  persons  on  said  lists  In  the 
column  marked  'return,'  a  special  return  set- 
ting forth  the  fact  that  he  had  made  diligent 
search  in  the  county  for  personal  property 
of  such  delinquent,  and  was  unable  to  find 
any  upon  which  to  levy  for  the  payment  of 
the  taxes  due  thereon,  which  return  shall  be 
prima  facie  evidence  of  the  facts  therein  cit- 
ed. *  •  •  Bach  county  treasurer  shall  be 
allowed.  In  addition  to  the  salary  provided  by 
this  act,  a  commission  of  six  per  cent,  upon 
all  delinquent  taxes  collected  by  him."  By 
an  amendment  of  this  section  in  1887,  the 
commission  of  4  per  cent  originally  allowed 
tbe  treasurers  for  collecting  delinquent  taxes 
was  Increased  to  6  per  cent  Acts  1687,  p.  171, 
c.  lia  Section  121,  p.  851,  of  the  fee  and 
salary  act  of  1886  (section  6527,  Burns'  Ann. 
St  1901)  reads  as  follows:  "Por  levying  and 
making  sale  of  personal  property  to  pay  de- 
linquent tames  in  addition  to  the  fee  for  the 
demand  vpon  the  resident  delinquent,  the 
treasurer  shaU  be  alkncted  the  same  fee  and 
charges  as  are  allotoed  by  Uno  to  constables 
for  making  levy  and  sale  of  personal  property 
on  execution  and  expenses  for  taking  care  of 
property  levied  on.  The  board  of  commis- 
sioners shall  in  no  case  allow  the  county 
treasurer  his  salary,  or  any  installment  or 
part  thereof,  until  they  are  fully  satisfied  the 
three  sections  last  above  and  all  other  laws 
requiring  the  treasurer  to  collect  delinquent 
taxes  have  been  fully  and  strictly  complied 
with."    (Our  italics.) 

Of  course,  the  latter  section  contemplates 
or  intends  that  the  treasurer  shall  be  reim- 
bursed for  the  expenses  which  he  actually 
incurs  for  taking  care  of  the  property  of 
the  delinquent  taxpayers  upon  which  he  has 
levied.  Appellee's  counsel  contend  that  nei- 
ther section  119  nor  section  121,  supra,  pur- 
ports to  "make  or  unmake  title  to  the  fees 
which  tbe  county  treasurer  is  authorized 
thereunder  to  collect"  It  is  argued  that  this 
Is  demonstrated  by  the  fact  that  the  Legis- 
lature in  the  act  in  question,  in  regard  to 
the  fees  to  be  taxed  and  collected  by  the 
other  officials,  viz.,  clerk  of  the  circuit  court 
sheriff,  auditor,  and  recorder,  who  are  each 
required  to  pay  such  fees  Into  the  county 
treasury,  has  expressly  provided  that  these 
officials  shall,  on  behalf  of  tl>elr  respective 
counties,  "tax  and  charge,  upon  the  proper 


books  to  be  kept  for  that  purpose,"  etc.,  "the 
fees  and  amounts  provided  by  law  on  accoimt 
of  services  performed,"  etc.,  but  that  such 
fees  shall  in  no  sense  belong  to  or  be  tbe  prop- 
erty of  such  officer,  but  shall  belong  to  and  be. 
the  property  of  the  county.  It  is  therefore 
argued  that  under  the  circumstances  there 
is  a  radical  difference  between  the  provisions 
of  the  fee  and  salary  law  of  1895  relative  to 
the  title  of  the  fees  charged  and  collected  by 
the  above-mentI(»ied  officers  and  the  title  of 
the  demand  and  levy  fees  which  are  to  be 
charged  and  collected  by  the  treasurer.  It 
is  insisted  that  because  of  the  absence  of  the 
above-mentioned  provisions  of  the  act  which 
relate  to  clerks,  sheriffs,  auditors,  and  re- 
corders, and  expressly  deny  the  right  or  title 
of  these  officers  to  the  fees  required  to  be 
charged  and  taxed  by  t^em,  the  Legislature 
must  be  held  to  have  Intended  to  authorize 
county  treasurers  to  retain  as  their  own  the 
demand  and  levy  fees.  In  an  attempt  to  dis- 
cover the  intention  of  the  Legislature  in  re- 
spect to  the  ownership  of  the  fees  In  contro- 
versy, possibly  If  we  were  confined  alone  to 
the  provisions  of  sections  119  and  121,  with- 
out being  permitted  to  refer  to  or  consider 
other  provisions  of  the  act  of  1895,  we  might 
be  Justified  In  concluding  that  by  the  provi- 
sions which  declare  that  the  treasurer  shall 
charge  and  receive  from  such  delinquent  etc., 
the  sum  of  25  cents,  and  that  he  shall  charge 
and  receive.  In  addition  to  his  other  costs,  the 
sum  of  50  cents  for  such  demand,  and  that  he 
shall  be  allowed  the  same  fee  and  charges 
that  are  allowed  by  law  to  constables  for 
making  levy  and  sale  of  personal  property 
on  execution,  the  Legislature  Intended  to  per- 
mit the  treasurer  to  charge  and  receive  such 
fees  as  his  own.  The  purpose  of  construing 
a  statute  Is  to  discover  the  Intention  of  the 
Legislature,  and,  in  searching-  for  legislative 
intent  a  court,  among  other  things.  Is  author- 
ized to  examine  all  parts  of  the  statute  and 
all  other  laws  in  force,  or  which  have  been  re- 
pealed bearing  upon  the  same  subject,  etc. 
Sections  119  and  121  of  the  fee  and  salary 
law  of  1893  In  the  main  were  borrowed  or 
copied  from  sections  120  dnd  122  of  the  fee 
and  salary  act  of  1881.  Acts  1891,  p.  446,  c. 
194.  These  sections  in  the  latter  act,  as  do 
sections  119  and  121  of  tbe  former,  embrace 
the  fee  provisions  pertaining  to  county  treas- 
urers." That  part  of  section  119,  supra,  whicli 
provides,  "In  case  such  delinquent  tax  and 
penalty  Is  paid  on  demand,  such  treasurer 
shall  charge  and  receive  from  such  delin- 
quent in  addition  to  the  taxes  and  penalty, 
the  sum  of  twenty-five  cents  and  where  a  levy 
is  made  he  shall  charge  and  receive,  in  addi- 
tion to  bis  other  costs,  the  sum  of  fifty  cents 
for  such  demand,"  was  borrowed  or  copied  by 
the  draftsman  of  the  fee  and  salary  act  of 
1891,  supra,  from  section  153  of  the  tax  law 
enacted  at  the  same  session  of  the  Legislature 
in  1891  (Acts  1891,  p.  260,  c.  99),  and  which 
was  in  force  at  the  time  the  fee  and  salary 
act  of  1891  was  passed.    These  same  provl- 
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BiODs  were  copied  or  borrowed  by  tbe  framers 
of  the  tax  law  of  1891  from  section  158  of 
tbe  tax  law  of  1881.  Lawa  1881,  p.  665,  c.  96. 
Section  121  o7  tbe  fee  and  salary  act  of  1893 
constituted  section  122  of  tbe  salary  act  of 
1891,  and  tbat  portion  of  tbis  section  wblch 
we  hare  embraced  in  italics  was  by  tbe 
framers  of  tbe  latter  statute  borrowed  or 
copied  from  section  160,  p.  268,  of  tbe  tax 
law  of  1881,  supra. 

In  searcblng  for  the  leglslatlTe  Intent  rela- 
tive to  the  ownership  of  tbe  fees  in  contro* 
versy,  tbe  inquiry  naturally  arises:  What 
was  tbe  purpose  or  object  of  the  lawmakers 
in  copying  Into  tbe  fee  and  salary  act  of 
1891,  relative  to  county  treasurers,  tbe  afore- 
said proTlsion'as  contained  in  sections  163 
and  160  of  tbe  tax  law  of  1891 T  Tbe  fee  and 
salary  law  of  tbe  latter  year,  as  does  that  of 
1895,  Intended  to  provide  a  complete  system 
of  fees  to  be  charged  by  tbe  county  officers 
therein  named  for  official  services  by  them 
performed.  The  Legislature  of  1891  certainly 
recognized  tbe  fact  that  at  tbe  time  tbe  tie 
and  salary  law  of  tbat  year  was  passed  fees 
which  were  authorized  to  be  charged  and  re- 
ceived by  county  treasurers  for  serrices  ren- 
dered by  them  under  tbe  provisions  of  the 
statute  of  1891  were  prescribed  and  fixed  by 
tbe  latter  act,  and  thereunder,  when  collected, 
in  tbe  absence  of  any  legislation  to  tbe  con- 
trary, would  belong  to  these  officials,  and  not 
to  the  county.  Evidently,  then,  the  provisions 
of  sections  153  and  160  of  the  tax  law  of  1891 
were  Incorpotated  into  the  salary  statute  of 
'  that  year  for  tbe  purpose  and  with  the  inten- 
tion of  the  lawmalcers  of  bringing  the  demand 
and  levy  fees  for  services  rendered  by  county 
treasurers  tu  the  collection  of  delinquent  tax- 
es within  tbe  effect  and  control  of  the  provi- 
sions of  said  fee  and  salary  act;  the  Legis- 
lature Intending  thereby  tbat  such  fees  were 
no  longer  to  be  charged  and  received  on  be- 
half of  the  treasurers,  but  were  to  be  charged 
and  collected  In  favor  of  the  county,  and  the 
amount  so  collected  to  be  turned  into  tbe 
county  treasury,  as  prescribed  by  section  125, 
p.  252,  of  tbe  fee  and  salary  law  of  1891,  to 
constitute  and  be  known  as  the  "treasurer's 
fund."  That  the  Iieglslature  wblch  passed 
the  act  of  1896  had  the  same  purpose  in  view 
by  incorporating  these  provisions  into  sec- 
tions 119  and  121  as  bad  the  Legislature  of 
1891  is  certainly  true.  Section  125  of  the 
salary  law  of  1801  was  aypleA  word  for  word 
into  tbe  act  of  1895,  and  constitutes  section 
124,  p.  355,  thereof.  Turning  to  this  section, 
we  find  tbat  it  requires  county  treasurers.  In 
like  manner  as  clerics,  sheriffs,  auditors,  and 
recorders,  to  make  quarterly  reports  to  the 
county  auditor  of  the  amount  of  the  fees 
collected  by  each  of  them  during  the  pre- 
ceding three  months,  and  to  pay  over  to  the 
county  treasurer  the  fees  so  collected,  and 
the  amounts  so  paid  shall  become  and  be 
known  as  tbe  "treasurer's  fund."  What  fees 
did  the  Legislature  intend  or  contemplate 
should  be  reported  in  accordance  with  the 


provisions  of  section  124,  supra,  by  tiia  treas- 
urer, and  by  him  turned  into  the  county  treas- 
ury, to  be  known  as  tbe  "treasurer'a  fund"? 
Certainly  the  demand  and  levy  fees  prescribed 
and  fixed  by  sections  lid  and  121,  supra. 
These  are,  so  far  as  we  are  aware,  tbe  <m]y 
fees  which  the  county  treasurer,  in  tbe  dis- 
charge of  bis  official  duties,  is  autborized  to 
charge  and  collect.  The  legislation  In  r^ard 
to  county  officers  la  Introduced  by  section  21, 
p.  322,  c.  146,  of  the  salary  act  of  189S,  which 
in  terms  provides  that  "the  county  officers 
named  herein  shall  be  entitled  to  receive  ft>r 
their  services  tbe  compensation  specified  In 
this  act,  which  compensation  Is  graded  in 
proportion  to  the  populati<Hi  and  the  nec- 
essary service  required,  •  •  •  subject  to 
the  conditions  herein  prescribed,  and  they 
shall  receive  no  other  compensation  what- 
ever." Section  186,  p.  868,  of  said  statute,  de- 
clares that  "nothing  herein  contained  shall 
be  so  construed  in  any  event  as  to  allow  any 
of  the  officers  herein  named  the  salaries  here- 
in provided  and  also  tbe  fees  required  to  be 
taxed,  except  as  otherwise  specified." 

In  the  case  of  Seller  t.  State  ex  reL,  160 
Ind.  606,  66  N.  E.  022,  we  tnlly  nmsldered 
and  reviewed  tbe  several  provisions  of  the 
■alary  act  of  1896.  In  construing  the  closing 
part  of  section  21  thereof  we  said  In  that 
appeal,  on  pages  620  and  621  of  160  Ind, 
and  page  928  of  66  N.  E. :  "When  fbe  clause 
therein  which  declares  'and  th^  shall  receive 
no  other  compensation  whatever'  Is  ctmstmed 
along  with  other  provisions,  especially  section 
136,  It  becomes  evident  that  the  officers  are  to 
receive  no  other  compensation  In  tbe  way  of 
fees  or  salary  in  additi<»  to  the  annual  sal- 
ary fixed  hy  the  act,  except  as  othowias 
specified,  as  Is  declared  by  secticm  1S6l"  We 
further  said  on  page  621  of  160  Ind.,  and 
page  928  of  66  N.  E. :  "We  may  again  repeat' 
tbat  it  la  evident  from  an  examination  of 
section  138  and  other  parts  of  tbe  act  that 
what  the  Legislature  intended  most  emphati- 
cally  to  deny  was  tbe  right  of  the  coimty 
officer  to  receive  in  addition  to  Ills  salary  tbe 
fees  required  by  law  to  be  taxed  and  charged 
and  paid  Into  tbe  county  treasury." 

Conceding,  by  way  of  argument  only,  tbat 
the  contention  of  appellee's  learned  counsel 
that  there  is  no  provision  in  the  fee  and 
salary  act  of  1895  expressly  denying  the  title 
of  tbe  treasurer  to  the  fees  in  qnestloa  and 
conferring  tbe  title  thereto  upon  the  county 
may  be  true,  nevertheless  an  examination  of 
the  provisions  thereof  makes  It  evident,  we 
think,  tbat  the  statute  Is  impressed  with  tbe 
legislative  intent  or  spirit  tbat  tbe  several 
county  officers  therein  m«itIoned  should  be 
denied.  In  tbe  absence  of  any  sufficient  rea- 
son to  the  contrary,  tbe  right  to  receive  and 
hold  for  their  own  use  any  money  arising  out 
of  what  may  be  properly  termed  or  denomi- 
nated fees  charged  and  taxed  by  than  for 
tbe  performance  of  their  official  services.  It 
Is  a  well-settled  rule  tiiat  a  matter  or  thing 
wblch  is  within  the  Intent  or  spirit  of  a  stat- 
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t]te  is  as  much  within  the  law  and  is  the 
sniuc  In  effect  as  If  it  were  within  Its  express 
letter.  What  Is  clearly  Implied  In  an  act  of 
the  Legislature  Is  as  effectual  as  that  which 
Is  expressed  therein.  Conn  v.  Board  of  Com- 
missioners of  Cass  Coantj,  151  Ind.  517,  525, 
ni  N.  E.  1062 ;  Hawthorn  v.  Board  of  Com- 
missioners, etc.,  5  Ind.  App.  280,  80  N.  E. 
16.  31  N.  B.  1124;  United  States  v.  Babbitt, 
1  Black  (TJ.  S.)  55,  17  L.  Ed.  94;  Pompton 
V.  Cooper  Union,  101  U.  S.  106,  35  L.  Ed. 
803.  In  the  appeal  of  State  ex  rel.  v.  Bolce, 
140  Ind.  506,  39  N.  E.  64,  40  N.  B.  113,  which 
was  an  action  by  the  board  of  commissioners 
of  Benton  county  against  the  treasurer  to  re- 
cover fees  which  he  had  charged  and  collect- 
ed as  snch  ofBcer  under  the  provisions  of  the 
fee  and  salary  act  of  1891,  which,  in  that 
appeal,  was  held  to  be  unconstitutional  be- 
cause it  failed  to  provide  any  salary  for  the 
treasurer  of  Shelby  county,  it  Is  disclosed 
that  this  conrt  entertained  the  opinion  that 
the  fees  authorized  to  be  charged  and  collect- 
ed by  county  treasurers,  under  said  statute, 
would,  in  the  absence  of  Its  invalidity,  have 
belonged  to  the  county.  On  page  515  of  140 
Ind.,  and  page  114  of  40  N.  B.,  the  opinion 
given  upon  the  petition  for  rehearing.  Hack- 
ney, J.,  speaking  for  the  court,  said :  "Treat- 
ing the  fees  sued  for  as  having  been  taxed 
pursuant  to  the  act  of  1891,  they  would 
have  t>elonged  to  the  'treasurer's  fund'  but 
for  the  invalidity  of  the  act"  In  the  recent 
case  of  Starr  v.  Board  of  Commissioners, 
etc.,  decided  by  the  Apellate  Court,  and  re- 
ported in  79  K.  E.  390,  that  court  denied  the 
right  or  title  of  a  sheriff  to  what  are  com- 
monly denominated  the  'in  and  out  fees" 
authorized  to  be  charged  and  taxed  by  sher- 
iffs under  section  122,  p.  352,  of  the  fee  and 
salary  act  of  1895,  which  provides:  "For 
every  person  committed  to  Jail,  to  b«  paid  by 
the  county,  twenty-five  cents;  for  dischar- 
ging each  prisoner  from  jail,  to  be  paid  by 
the  county,  twenty-five  cents."  This  holding 
on  the  part  of  the  Appellate,  Court  was,  on  a 
petition  to  remove,  approved  by  the  Supreme 
Conrt  to  the  extent  as  held  in  City  of  Hunt- 
ington V.  Lusch,  163  Ind.  266,  71  N.  B.  647. 
In  the  appeal  of  State  ex  rel.  v.  Plynn,  161 
Ind.  554,  581,  69  N.  E.  109,  168,  In  speaking 
in  regard  to  the  fees  to  be  charged  and  ac- 
counted ft»r  under  the  statute  of  1895  by  the 
clerk  of  the  circuit  court,  we  said:  "Of 
course,  it  must  be  conceded,  and  cannot  be 
snccessfnlly  denied,  that  the  clerk,  under  the 
requirements  of  the  act  of  1896,  must  charge 
and  tax,  on  belialf  of  the  county,  and  account 
to  the  latter  as  therein  provided,  for  all  fees 
which  arise  out  of  oSBcIal  services  performed 
by  him  for  any  person  or  for  the  county  or 
any  other  municipality.  The  mere  fact  that 
the  fees  which  the  law  exacts  shall  be  charg- 
ed and  taxed  by  the  officer  are  to  be  paid  by 
the  county  does  not  exempt  him  from  re- 
porting them  at  his  quarterly  settlement  If 
collected,  and  returning  or  paying  the  money 
Into  the  county  treasury  as  provided  by  sec- 


tion 124  of  the  statute  In  controversy."  In 
the  case  at  bar  we  are  dealing  solely  with 
"fees"  pure  and  simple.  In  fact,  the  law 
by  which  they  are  authorized  recognizes  them 
as  fees,  for  the  language  employed  by  the 
Legislature  in  section  121,  supra,  is  "for 
levying,"  etc.,  "in  addition  to  the  fee  for  the 
demand  upon  the  resident  delinquent  the 
treasurer  shall  be  allowed  the  same  fee  and 
charges  as  are  allowed  by  law  to  constables," 
etc.  (Our  italics.)  It  Is  the  fees  that  are 
required  to  be  charged  or  taxed  by  law  which 
by  the  legislative  mandate,  as  declared  In 
section  136,  supra,  are  in  no  event  to  be  al- 
lowed to  the  officers  named  In  the  salary  act 
of  1895  in  addition  to  their  salaries,  "except 
as  otherwise  specified." 

Counsel  for  appellee  have  not  referred  us 
to  any  act  of  the  Legislature  enacted  since 
the  passage  of  the  salary  statute  of  1891 
wherein  it  is  in  any  manner  specified  or  . 
provided  that  county  treasurers  shall,  in  ad- 
dition to  their  salaries,  be  allowed  the  money 
arising  out  of  the  demand  and  levy  fees  ac- 
cruing on  accQinnt  of  the  performance  of  their 
official  dntles  in  the  collection  of  delinquent 
taxes.  In  providing  in  section  119,  supra, 
that  the  treasurer  sliould  be  allowsd  Ijie  com- 
mlSBlob  therein  designated  upon  all  delin- 
quent taxes  collected,  the  L^slatnre  was 
careful  to  specify  or  declare  that  such  com- 
mission "should  be  In  addition  to  the  salary 
provided  by  this  act." 

Counsel  for  appellee  criticise  the  decision 
in  Town  of  PaoU  ▼.  CSiarles,  164  Ind.  690, 
74  N.  B.  608,  and  assert  that  the  language 
therein. empl(^ed  by  the  writer  of  the  ophi- 
km,  in  the  main,  la  mere  dicta,  and  the1refor» 
the  decision  shonld  not  be  regarded  as  &rt- 
thortty  in  determining  the  question  Involved 
In  the  case  at  bar.  That  action  was  insti- 
tuted by  a  conntlr  treasurer  against  an  in- 
corporated town  to  recover  in  bis  own  right 
and  in  his  own  behalf  money  arising  out  of 
services  performed  by  him  as  treasurer  in 
collecting  taxes  for  the  town  In  qnestlon.  It 
was  held  in  that  appeal  that  such  action 
could  not  l>e  maintained  by  the  treasurer  for 
the  reason  that  he  was  not  entitled  to  the  mon- 
ey In  his  own  right  for  official  services  which 
he  had  rendered  the  tovni,  save  and  except 
by  any  commission  accruing  npon  the  collec- 
tion by  him  of  the  town's  delinquent  taxes. 
In  the  reasons  advanced  In  that  case  broad 
or  unlimited  language  was  used,  which,  while 
not  intended,  might  be  said  to  militate 
against  the  holding  or  construction  In  Seller 
V.  State,  supra,  relative  to  the  fee  and  salary 
act  of  1895.  To  Illustrate:  In  construing 
that  part  of  section  21  of  the  fee  and  salary 
act  of  1895  (section  6426,  Bums'  Ann.  St. 
1901)  which  declares  "and  they  shall  receive 
no  other  compensation  whatever,"  it  is  said 
therein:  "That  is,  for  performing  all  the 
usual  and  appropriate  duties  Imposed  upon 
the  office  by  legislative  authority,  the  officer 
shall  only  be  entitled  to  receive  the  salary 
and  snch  other  allowances  as  are  speclflecl 
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in  the  act  In  addition  to  the  specified  salaiy 
allowed  tbe  treasurer,  be  is  entitled  to  6  per 
cent,  on  all  delinquent  taxes  collected  by  bim, 
anil  these  two  items  make  up  tbe  sum  total 
of  his  compensation  for  the  performance  of 
all  the  duties  pertaining  to  the  office  of  county 
treasurer."  In  mailing  this  statement,  the 
writer  of  tbe  opinion  evidently  did  not  have 
in  mind  tbe  holding  of  this  court  in  Seller 
V.  State,  supra,  under  which  tbe  county 
treasurer  Is  also  entitled  to  have  and  receive 
for  bis  own  use  tt>e  per  diem  allowed  blm 
for  serving  as  a  member  of  tbe  county  board 
of  review.  Neither  is  tbe  statement  therein 
to  tbe  effect  that  the  oflScer  is  to  receive  in 
addition  to  bis  salary  only  "such  other  allow- 
ances as  are  specified  In  tbe  act"  strictly 
correct  Tbe  Legislature,  by  tbe  phrase  con- 
tained In  section  136  of  tbe  fee  and  salary 
statute  of  1895,  to  wit  "except  as  otherwise 
specified,"  did  not  intend  thereby  to  refer 
to  and  include  only  exceptions  made  by  tbe 
Legislature  relative  to  the  officer  receiving 
any  fees  or  allowances  in  addition  to  tbe 
salary  provided,  as  made  In  said  salary  act 
but  evidently  intended  to  include  any  excep- 
tions to  this  effect  specified  in  any  other  stat- 
ute. In  the  Charles  Case,  supra,  the  court 
further  said,  and  properly  so  we  'think: 
"The  chargeable  fees  collected  by  this  ofilcer 
[county  treasurer]  must  be  reported  to  the 
auditor  each  quarter  and  kept  In  tbe  treas- 
ury, marked,  'Treasurer's  Fund'  [citing  the 
statute],  and  the  treasurer's  want  of  title 
thereto  is  very  clearly  stated  by  the  act  in 
these  words :  'Nothing  herein  contained  shall 
be  so  construed  in  any  event  as  to  allow  any 
of  the  officers  herein  named  tbe  salaries  here- 
in provided  and  also  the  fees  required  to  be 
taxed,  except  as  otherwise  specified.' "  Sec- 
tion 6540.  Bums' .Ann.  St  1901. 

It  appears  that  section  153  of  tbe  tax  law 
of  1891,  the  provisions  of  which,  as  previ- 
ously shown,  were  copied  into  and  formed  a 
part  of  section  120  of  the  salary  act  of  1891 
and  section  119  of  tbe  salary  act  of  1895, 
was  amended  by  tbe  Legislature  in  1903. 
Acts  1903,  p.  60,  c.  29.  By  this  amendment 
the  time  at  which  the  treasurer  was  directed 
to  make  a  delinquent  list  is  changed  from 
"after  the  third  Monday  of  April"  to  "after 
the  first  Monday  of  May,"  and  the  demand 
fee  is  increased  from  25  cents  to  50  cents, 
and  tbe  levy  fee  from  50  cents  to  75  cents. 
Aside  from  the  above-mentioned  changes,  the 
provisions  of  said  section  153,  so  far  as  they 
are  incorporated  into  and  form  a  part  of  sec- 
tion 119  of  the  salary  act  of  1895,  remain 
unchanged.  It  is  evident,  however,  that  tbe 
effect  of  the  amendatory  act  of  1903  is  to 
change  or  modify  by  Implication  the  provi- 
sion relative  to  tbe  demand  and  levy  fees 
as  fixed  by  section  119,  supra.  Therefore, 
since  the  taking  effect  of  said  amendatory  act 
of  1903.  the  treasurer  is  required  to  charge 
and  collect  on  behalf  of  the  county  50  cents 
for  making  the  demand  upon  the  delinquent 


taxpayer,  and,  when  a  levy  Is  made,  be  Is  to 
charge  a  levy  fee  of  75  ceiats. 

After  giving  tbe  questions  herein  Involved 
patient  and  careful  consideration,  we  are  con- 
strained to  conclude,  and  bold,  that  under  tbe 
law  tbe  demand  and  levy  fees  which  a  coun- 
ty treasurer  is  required  to  charge  and  collect 
belong  to  tbe  coimty,  and  not  to  tbe  officer, 
and  that  the  latter  must  account  for  the 
same  and  turn  them  into  tbe  county  treasury, 
as  required  by  section  124  of  the  fee  and 
salary  law  of  1895.  It  follows,  therefore, 
that  the  complaint  in  this  case  does  not  state 
a  cause  of  action,  and  the  court  erred  in  over- 
ruling the  demurrer. 

The  judgment  is  reversed  and  cause  re- 
manded, with  instructions  to  the  lower  court 
to  sustain  tbe  demurrer  to  the  complaint  It 
appearing  that  appellee  has  died  since  the 
submission  of  this  cause,  tbe  judgment  here- 
in win  therefore  be  entered  as  of  the  date 
of  submission. 

(163  Ind.  US) 

PBBRY-MATTHEWS  &  BUSKIRK  STONE 

CO.  T.  FLBTCHBEt     (No.  20,93&) 
(Supreme  Court  of  Indiana.     April  11,  1907.) 

1.  Mastrb  and  Servant— Death  or  Skbvakt 
— Neolioenck— Fki.ix)w   Sebvants. 

Evidence  held  to  show  that  plaintiff's  in- 
testate wao  injured  by  the  negligence  of  a  fel- 
low servant,  and  that  plaintiff  was  therefore 
not  entitled  to  recover  for  his  death. 

2.  Saub— Causal  Relatioks. 

Where  intestate  was  killed  by  the  fall  of 
a  slab  of  stone  in  defendants'  quarry  yard,  while 
obeying  an  order  of  his  soiwrior  servant  and 
the  complaint  alleged  that  defendanU"  negli- 
gence in  not  sufficiently  supporting  the  stone 
was  the  cause  of  decedent's  death,  it  was  not 
fatally  defective  for  failure,  in  terms,  to  ctiarge 
that  the  slab  fell  by  reason  of  the  defects  al- 
leged. 

Appeal  from  Circuit  Clonrt,  Greene  Coun- 
ty;  O.  B.  Harris,  Judge. 

Action  by  Fred  N.  Fletcher,  as  administra- 
tor of  the  estate  of  Alonzo  Watts,  deceased, 
against  the  Perry-Matthews  &  Buskirk  Stone 
Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Reversed,  with  direc- 
tions. 

Brooks  &  Brooks,  for  appellant  Davis  it 
Hottel,  for  appellee. 

OILLBTT,  J.  Complaint  In  five  para- 
graphs to  recover  for  the  alleged  negligent 
killing  of  appellee's  decedent  Alonzo  Watts. 
There  was  a  verdict  and  judgment  for  appel- 
lee. Error  is  assigned  on  the  overruling  of  a 
demurrer  to  each  paragraph  of  the  com- 
plaint The  first  of  said  i>aragraphs  may  be 
regarded  as,  in  many  respects,  a  representa- 
tive one,  and  therefore  we  shall  give  a  sum- 
mary of  the  facts  therein  averred  relative  to 
the  accident 

At  tbe  time  in  question  appellant,  a  corpo- 
ration, was  engaged  in  the  business  of  sav- 
ing and  planing  stone,  and  in  the  yard  and 
mill   wherein  said  business  was   conducted 
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there  were  a  number  of  overliead  tramways, 
on  which  apppllances,  known  as  "travelers," 
were  operated  in  the  handling  of  stone.  One 
Frank  Hess  was  the  general  superintendent  of 
the  yard,  and  he  had  general  authority  to 
give  Instructions,  and  to  hire  and  discharge 
men.  Each  traveler  was  In  charge  of  an  em- 
ploy^, who  was  known  as  a  "head  hooker," 
and  under  him  was  .a  man  who  was  desig- 
nated as  the  "second  hooker."  These  posi- 
tions were  respectively  filled.  In  operating 
what  was  known  as  the  "second  traveler,"  by 
one  Ralph  Smith  and  decedent  As  "head 
hooker,"  Smith  was  intrusted  with  the  man- 
agement and  control  of  the  movements  of 
said  traveler,  and  with  the  setting,  bracing, 
propping,  and  staying  of  all  stones  moved  by 
said  traveler,  and  with  authority  to  direct 
decedent.  A  short  time  before  the  accident, 
five  slabs  of  stone,  which  had  been  sawed 
out  of  a  block,  had  been  set  down  on  edge 
in  the  yard  by  means  of  an  adjoining  travel- 
er, and  were  left  In  such  manner  that  th^ 
would  have  been  Insecure  but  for  the  fact 
that  they  leaned  against  a  block  of  stone  to 
the  west  The  slab  adjoining  said  block,  being 
an  outer  slab,  had  been  sawed  to  a  thin  edge 
at  the  bottom,  but,  as  it  stood  In  the  dirt 
and  sand,  this  fact  could  not  have  been  dis- 
covered. Hess  directed  Smith  to  move  one 
of  said  slabs  of  stone  which  had  a  mark 
upon  it,  by  means  of  the  traveler,  from  the 
yard  Into  the  mill,  but  Smith,  misunderstand- 
ing the  direction,  brought  in  the  block  of 
stone  to  the  west  When  Hess  observed  this, 
he  told  Smith  that  he  bad  moved  the  wrong 
stone,  and  directed  blm  to  put  it  In  the  place 
from  whence  he  had  taken  it  Pursuant 
to  tills  direction.  Smith  and  decedent  moved 
the  block  back  until  It  was  over  Its  former 
location,  when  Smith  discovered  that  some 
old  saw  blades  were  In  the  way,  and  be 
then  directed  decedent  to  move  the  same. 
It  was  in  the  performance  of  this  task  that 
decedent  met  his  death,  owing  to  the  fact 
that  the  west  slab,  which  had  l>een  left  with- 
out support  for  the  reason  aforesaid,  fell 
upon  him.  Smith  is  charged  with  negligence 
In  failing  to  brace  or  fasten  the  slabs  to- 
gether, and  In  that  connection  it  Is  alleged 
that  "defendant,  by  and  through  said  Smith. 
whose  duty  It  was  to  make  said  stone  safe 
and  secure  betvee  leaving  it,  so  tliat  it  would 
not  fall  or  injure  any  of  said  employes,  and 
who  represented  the  defendant  in  that  be- 
half, knew,  or  by  proper  inspection  might 
have  known,  the  dangerous  and  unsafe  con- 
dition of  said  stone  and  the  danger  and  haz- 
ard to  which  It  exposed  Its  employe,  this 
plaintiff's  decedent,  directed  him  to  go  in 
and  remove  said  saws."  It  is  further  charg- 
ed that  "Hess  knew,  or  might  have  known, 
the  hazard  to  which  it  exposed  decedent  to 
remove  said  saws,  and  that  defendant,  by 
and  through  its  said  agents  and  vice  prin- 
cipals who  represented  it  in  this  t>ehalf.  the 
said  Smith  and  the  said  Hess  knew  all  of 
the  dangers,   surroundings,   conditions,  and 


exposures  connected  with  the  going  in  by  the 
plalntlfTs  decedent  to  remove  said  saws." 
There  then  follows  a  series  of  allegations  as 
to  what  appellant  knew  or  might  have  known 
concerning  said  slab.  Decedent's  want  of 
knowledge  Is  alleged,  and  it  is  then  charged 
that  his  death  was  caused  by  the  negligence 
of  appellant  In  falling  properly  to  brace  or 
fasten  said  slabs,  and  in  directing  him  Into 
a  place  of  danger  as  alleged. 

It  is  practically  admitted  by  counsel  for 
appellee  that  the  second  and  third  para- 
graphs of  said  complaint  are  based  on  the 
employers'  liability  law.  Section  7083,  Bums' 
Ann.  St  1901.  We  shall  hereafter  refer 
to  the  objection  made  to  the  fourth  and 
fifth  paragraphs.  The  recent  holding  in  Bed- 
ford Quarries  Co.  v.  Bough  (Ind.  Sup.)  80 
N.  E.  529,  that  the  employers'  liability  law 
Is  unconstitutional,  as  applied  to  corpora- 
tions other  than  railroads,  at  once  disiMses 
of  the  second  and  third  paragraphs  of  com- 
plaint and  it  appears  to  ua  that  upon  no 
tiieory,  except  that  said  law  Is  valid,  could 
It  reasonably  be  contended  that  the  first 
paragraph  Is  sufficient  According  to  said 
paragraph,  it  was  the  duty  of  Smith  to  brace 
or  fasten  said  stones  together,  and  his  was 
the  negligent  command  which  caused  de- 
cedent to  go  Into  danger.  The  order  of  Hess 
to  take  the  stone  back  was  a  proper  one, 
and  he  had  a  right  to  Bupi>ose  that  Smith 
would  do  his  duty.  Nothing  Is  pleaded 
which  shows  or  tends  to  show  that  the  mat- 
ter of  maintaining  these  slabs  of  stone  In  an 
upright  position  was  not  a  detail  of  the 
work  which  the  master  might  not  pr<q;>erly 
leave  to  be  discharged  by  an  employe.  It  is 
true  that  decedent  was  subject  to  the  com- 
mands of  Smitli,  but  notwithstanding  his 
superior  position  th^  were  but  co-servants 
after  all,  and,  as  bis  was  the  fault,  the  case 
is  within  the  co-servant  rule.  It  Is  es- 
sential to  a  cause  of  action  that  It  should 
be  shown  that  a  master's  duty  was  neglected. 
Southern,  etc.,  R.  Co.  v.  Harrell,  161  Ind. 
689,  68  N.  E.  262,  63  L.  R.  A.  460;  Dill  v. 
Marmon,  164  Ind.  607,  73  N.  E.  67,  69  L. 
R.  A.  163;  Bedford  Quarries  Co.  v.  Bough 
(Ind.  Sup.)  80  N.  E.  629.  We  may  add  con- 
cerning the  second  and  third  paragraphs  that 
the  doctrines  above  stated  condemn  said  par- 
agraphs on  ^common-law  grounds. 

It  is  contended  by  counsel  for  appellant 
that  the  fourth  and  fifth  paragraphs  fail  to 
show  a  causal  relation  between  the  negli- 
gence and  the  result  This  objection  must 
prevail  as  to  the  fifth  paragraph.  As  to  the 
fourth  paragraph,  It  may  be  said  that,  while 
it  is  not  In  terms  charged  that  the  slab  of 
stone  fell  by  reason  of  the  defects  alleged, 
yet  it  appears  to  us  that  the  general  allega- 
tion, in  t}ie  latter  part  of  the  paragraph,  rel- 
ative to  the  negligence  of  the  defendant  as 
set  forth  being  the  cause  of  decedent's  death, 
rendered  the  paragraph  sufficient  as  against 
said  objection. 
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Judgment  rereraed,  with  a  direction  to  ans- 
taln  tbe  demurrer  to  eacb  paragraph  of  the 
complaint,  except  th»  fotuih. 


(40  Ind.  App.  47} 

EVAN8VILLH  &  PRINCETON  TRACTION 

CO.  y.  BROERMANN.    (No.  5383.) 
(Appellate  Conrt  of  Indiana.    April  11,  1907.) 

1.  PtJEADiNas—DxKUBRE»— Motion  to  Makx 

AlOUJE    tii-UClFlO. 

Where,  in  an  action  for  injuriea  to  real 
estate  and  growlnf  crop*  by  the  diversion  of 
water,  the  complaint  Is  defective  in  that  tbe  de- 
scription of  tbe  premises  is  indefinite,  fbe  ob- 
jection should  be  raised  b;  motion  to  make  more 
specific,  and  not  by  demurrer. 

2.  SAir»-DEi(i7]utKR  TO  PiiSaDiiio  Good  in 
Part. 

Where,  in  an  action  for  injuriea  to  real 
estate  and  p'owing  crops  by  the  diversion  of 
water,  it  was  objected  on  demurrer  to  each 
paragraph  of  the  complaint  tiiat  tbe  description 
of  tbe  premises  was  indefinite,  but  under  its 
averments  plaintiff  was  entitled  to  damages  for 
the  use  of  the  land,  the  demurrer  waa  properly 
overruled. 

[Ed.  Note.— For  cases  in  point,  we  Cent.  Dig. 
vol.  39.  Pleading,  {|  48&-4d0.] 

8.  RviDincB— Pasoi.  Bvzdxkoe  to  Exflaih 

Wbitino. 

In  an  action  for  Injuries  to  real  estate 
and  growing  crops  caused  by  the  diversion  of 
water,  it  was  not  error  to  refuse  to  permit  a 
witness  to  state  what  was  shown  from  a  topo- 
graphical chart  prepared  by  the  United  States 
government  survey  to  t>e  the  watershed  drained 
through  a  tile. 

fEd.  Note.— For  cases  in  point,  see  Ont  Dig. 
toL  20,  Evidence,  {{  1700-li02,  2067.  2135.] 
4.  Appeai^-Exclusioh  or  Eviobrck— Oms 

OF  Proof. 

A  ruling  of  the  court  refusing  to  receive  in 
evidence  a  topographical  chart  prepared  by  the 
United  States  government  survey  cannot  be  con- 
sidpred  where  no  statement  of  facts  expected  to 
be  Rhown  thereby  was  made. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2.  Appeal  and  Error,  ||  1283-1289;  voL 
46.  Trial,  li  llB-119.] 

6.  Nbw  Trial  — CoNDrnoNB  on  RKrnsnia  — 

Remittino  Past  or  Rbcovxbt. 

Where,  in  an  action  for  injuries  to  real 
estate  and  growing  crops  caused  by  the  diversion 
of  water,  plaintiff  secored  a  verdict  for  $300,  it 
was  within  the  discretion  of  the  court  to  permit 
plaintiff  to  elect  whether  he  would  remit  $75  of 
the  damages  or  suffer  a  new  trial. 

[Ed.  Note/— For  cases  in  point.  Bee  Cent  Dig. 
Tol.  37,  New  Trial,  {{  324-329.1 

Roby,  P.  J.,  dissendng  in  part 

Appeal  from  Superior  Court,  Vanderburgh 
County;  Jolin  H.  Foster,  Judge.    ■ 

Action  by  H.  Rudolph  Broermann  against 
the  Evansvllle  &  Princeton  Traction  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.   Affirmed. 

Sttlwell  &  Klster,  for  appellant.  Louis  I. 
Ahlerlng  and  A.  3.  Clark,  for  appellee. 

COMSTOCK,  J.  Action  by  appellee  against 
appellant  to  recover  damages  for  Injury  to 
appellee's  real  estate  and  growing  crops, 
caused  by  appellant  cutting  into  a  ditch  and 
diverting  bis  water  so  as  to  overflow  ap- 
pellee's land.    Defendant  answered  bjr  gen- 


eral denial,  after  demnrrfng  to  each  psm- 
graph  of  the  complaint.  Tbe  issues  were  de 
cided  In  favor  of  appellee,  and  a  verdict  re- 
turned by  the  Jury  and  Judgment  rendered 
thereon  In  his  favor  for  $300.  On  motion  for 
a  new  trial  by  appellant,  the  court  announced 
that  unless  appellee  remit  tbe  sum  of  $7^ 
from  tbe  verdict,  the  motion  for  a  new  trial 
would  be  sustained,  which  sum  of  $75  ap- 
pellee remitted,  and  tbe  motion  for  a  new 
trial  was  overruled,  and  esceptions  reserved 
and  a  Judgment  rendered  In  his  favor  vacat- 
ed and  set  aside  and  Judgment  entered  for 
the  sum  of  $225,  with  Interest  from  the  date 
of  the  rNidltlon  of  the  verdict 

Appellant  assigns  as  error  the  action  of  the 
court  in  overruling  its  demurrer  to  tbe  first 
and  second  paragraphs  of  the  complaint  and 
In  overruling  Its  motion  for  a  new  trial. 

It  Ib  objected  to  eacb  paragraph  of  tbe  com- 
plaint that  the  description  of  the  premises  is 
Indefinite.  This  defect  should  have  been  pre- 
sented to  the  trial  court  by  motion  to  malte 
more  flpedflc.  But  it  Is  In  tfect  conceded 
by  appellant  and  Justly  so,  that  appellee 
upon  the  showing  made  could  claim  damages 
for  tbe  use  of  the  land.  This  entitled  ap- 
pellee to  substantial  relief  and  the  demurrer 
was  therefore  properly  overruled.  Ltnder  v. 
Smith.  131  Ind.  147,  30  N.  B.  1073. 

While  B.  B.  Watts,  a  witness  in  behalf  of 
appellant,  was  on  the  stand,  counsel  for  ap- 
pellant Interrogated  him  as  follows:  "Q. 
I  will  ask  you  to  examine  this  map  and  state 
to  the  court  and  Jury  what  that  la,  A.  That 
is  a  topographical  chart  prepared  by  tbe  Unit- 
ed States  government  survey.  Q.  Ton  may 
state  whether  It  Is  correct  so  far  as  It  affects 
the  lands  In  this  neighborhood?  A.  It  is. 
Q.  Now,  I  will  ask  you  to  state,  Mr.  Watts, 
what  from  this  map  is  shown  to  tie  the 
watershed  drained  through  this  tUe?  Ques- 
tloa  by  Mr.  Clark;  Did  you  maka  ItT  A. 
No,  sir.  Ur.  Clark,  of  Counsel  for  Plaintiff : 
I  object  to  the  use  of  It  The  Court:  Do  you 
wlsb  to  use  it?  Mr.  Stllwell,  of  Oonnsel  for 
Defendant:  We  thbik  it  would  settle  a  much 
mooted  question;  that  Is,  there  is  a  sharp  con- 
flict in  the  testimony  as  to  the  amount  of 
land  drained  through  this  tile,  and  also  to 
the  Bonth  of  the  Broermann  land,  and  we  want 
to  use  It  to  show  the  amount  of  land  titat 
Is  drained  through  these  placea.  The  evi- 
dence offered  by  the  witness  is  that  it  Is  ac- 
curate. If  it  is,  we  think  It  ought  to  go  In 
evidence.  The  Court:  The  last  question  is 
what  tbe  map  sbows.  I  do  not  think  it 
would  be  competent  Mr.  StUwell,  of  Counsel 
for  Defendant:  I  don't  know  that  the  map 
Is  drawn  in  such  a  manner  that  persons  other 
than  engineers  are  able  to  understand  it  with- 
out an  explanation.  These  maps  are  drawn 
by  engineers,  and  more  for  tbe  use  of  engi- 
neers of  the  government,  and,  of  course,  tbe 
map  itself  requires  some  explanation.  It 
does  not  explain  itself  is  tbe  reason  I  ask  the 
engineer  to  explain  it  Tbe  Court:  I  don't 
think  tbe  map  is  competent  «videno^  as  it 


Digitized  by 


Google 


Ind.) 


EVAN8VILLB  &  FBINCfiTON  TSACTION  CO.  v.  BBOEBMANM. 


9T3 


will  depend  solely  apon  Oto  teetimony  of  tbe 
witness  as  to  the  value  of  the  map."  The 
defendant  then  offered  in  evidence  Ezbibit 
No.  1,  designated  by  him  as  the  toposraptaie- 
al  chart  prepared  by  the  United  States  gov- 
ernment survey.  Tbe  objection  to  ita  Intro- 
duction was  sustained  and  appellant  except- 
«d.  Tbe  court  did  not  err  in  refusing  to  per- 
mit tbe  Witness  to  state  what  the  map  show- 
«d.  Tbe  appellant  makes  tbe  refusal  of  tbe 
«o,nrt  to  permit  said  witness  to  explain  tbe 
topographical  chart  to  the  jury,  and  to  per- 
mit the  defendant  to  oifer  tbe  same  In  evi- 
^lence,  tbe  fourteenth  reason  for  a  new  triAl. 
At  no  time  was  the  court  informed  as  to 
what  this  offered  evidence  would  show.  Tbls 
was  necessary  to  save  tbe  question. 

That  tbe  damages  are  excessive  is  another 
jreason  for  a  new  trial  Upon  this  issue  there 
was  much  conflict  In  the  evidence.  Upon  the 
-subject  of  remltdtnr,  this  court  tn  O.,  O.,  C. 
&  St.  L.  R.  Co.  T.'  Beckett,  11  Ind.  App.  64T, 
-89  N.  B.  429,  said:  "While  there  is  some  con- 
flict of  antborlty,  the  great  preponderance  of 
■decisions  appear  to  favor  'the  right  of  tbe 
courts  to  direct  conditionally  tbe  remission 
-of  a  part  of  the  damages  In  such  cases  where 
they  deem  them  excessive" — citing  numerous 
-cases.  Tbe  opinion  further  states:  "We  are 
■unable  to  see  any  good  reason  why  the  trial 
•court,  if  It  believed  tbe  verdict  rigbt  except 
as  to  the  amount,  in  tbe  exercise  of  a  sound 
'discretion,  should  permit  tbe  plaintiff  to  elect 
whether  be  win  remit  a  part  of  the  damages 
or  SUffor  ft  new  trial;  and.  If  the  remittitur 
Is  made,  the  question  then  is  whether  or  not 
tbe  dnnifipres  thus  reduced  are  excessive." 
Manifestly  the  trial  court  carefully  conslder- 
«d  the  evidence  in  reducing  the  amount  as- 
sessed from  $300  to  $226.  We  cannot  say 
that  tbe  evidence  does  not  fairly  justify  the 
amount  In  the  case  at  bar  tbe  trial  court 
•did  not  determine  tbe  quality  of  tbe  verdict, 
but  only  that  it  was  for  an  amount  larger 
than  the  evidence  warranted.  Whether  tbe 
verdict  was  excessive,  was  contrary  to  law, 
•or  was  not  supported  by  sufficient  evidence 
were  questions  for  the  court  It  was  held 
that,  while  plaintiff  was  entitled  to  a  verdict, 
he  was  not  entitled  to  an  amount  as  large 
as  that  given.  Giving  to  appeUee  tbe  privi- 
lege of  submitting  to  a  new  trial  or  remitting 
a  part  of  the  verdict  was  clearly  wltbln  tbe 
-decision  of  0.,  O.,  C.  &  St  L.  R.  Co.  v. 
Beckett,  supra.  The  reduction  alone  of  the 
amount  from  $300  to  $225/ did  not  In  any 
sense  injure  appellant,  nor  deprive  him  of 
-Any  legal  right  He  has  the  beneflt  of  his 
exception  and  the  right  to  a  review  of  the 
ruling  upon  tbe  motion  for  a  new  trlaL  C, 
C,  C.  &  St.  L.  B.  Co.  V.  Beckett,  supra,  is 
'Clte<1  In  NIckey  v.  Zonker,  22  Ind.  App.  211, 
53  N.  B.  478.  It  Is  not  overruled,  dlsapprov- 
■ed,  nor  critlclBed.  NIckey  v.  Zonker,  supra, 
is  dlstlngnisbed  from  the  case  at  bar.  In 
that  case  tbe  plaintiff  sued  defendant  for  tbe 
conversion  of  timber  in  logs.  The  jury  re- 
tnrned  a  general  verdict  In  favor  of  plaintiff 


for  $400,  and  found  by  answen  to  Inter- 
rogatories that  plaintiff  sold  defendant  a 
quantity  of  timber,  defendant  to  cut  tbe 
timber,  and  tbe  logs  to  be  measured  and 
grraded  by  both  parties  before  being  delivered 
by  plaintiff  and  accepted  by  defendant  A 
dispute  arose  as  to  the  measurement  and 
grading  of  tbe  logs,  and  defendant  took 
them  from  tbe  premises  after  he  bad  been 
forbidden  to  do  so.'  Tbe  Jury  found  tbe 
amount  of  the  timber  cut  and  the  prices  de- 
fendant was  to  pay  for  tbe  various  kinds 
and  grades  of  timber,  and  that  defendant  re- 
moved' 26,912  feet  or  more  thereof,  but  did 
not  know  the  value  of  the  timber  token.  At 
tbe  instance  of  tbe  court  the  plaintiff,  pend- 
ing a  motion  for  a  new  trial,  flied  a  remit- 
titur for  $277.17,  and  judgment  was  rendered 
against  defendant  for  $122.83.  Tbe  court 
say:  "It  appears  from  the  special  finding 
of  the  Jury  that  the  damages  awarded  in  the 
general  verdict  were  based  upon  a  theory 
contrary  to  law — tbe  theory  that  the  appellee 
was  entitied  to  recover  for  tbe  full  value  of 
all  tbe  timber  embraced  In  the  executory  con- 
tract of  sale,  where  he  was  only  entitied  to 
recover  tbe  market  value  of  tbe  timber  con- 
verted. While  the  whole  quantity  cut  by  the 
appellant  Blncher  and  tbe  value  of  the 
various  kinds  were  found  specially,  tbe  quan- 
tity and  grades  of  the  timber  taken  away 
were  not  found,  and  tbe  court  could  not  as- 
certain tbe  quantity  and  grades  of  tbe  timber 
remaining  and  thereby  arrive  at  a  proper 
amount  to  be  remitted,  without  deciding,  up- 
on conflicting  evldoice,  a  matter  of  fact 
which,  having  been  sqbmltted  to  the  Jury, 
could  not  be  determined  by  the  court  with- 
out invading  the  province  of  tbe  jury.  Th<> 
burden  was  upon  tbe  appellee,  tbe  plaintiff,' 
to  establish  the  quantity  and  value  of  tbe 
property  alleged  to  have  been  converted.  It 
was  no  fault  of  tbe  appellants  that  these 
matters  were  not  found  or  proved,  but  they 
had  the  right  to  have  them  proved  and  de- 
cided by  the  Jury  before  any  recovery 
against  them.  The;^  never  were  decided  by 
the  Jury."  And,  in  conclusion,  the  court  say: 
"The  verdict  of  the  jury  was  contrary  to  law, 
and  the  unwarranted  action  of  tbe  court 
could  not  cure  it  of  such  defect."  In  the 
case  before  as  the  matters  in  issue  were 
proven,  and  tbe  verdict  was  not  contrary 
to  law. 

Appellant  accepted  to  all  the  Instructions 
given  by  tbe  court  of  its  own  motion,  being 
numbered  from  1  to  16.  Objection  is  pointed 
oat  to  only  one — No.  11.  Appellee  makes 
the  point  that  the  exception  to  the  series  of 
Instractions  was  joint  and,  as  all  tbe  Instruc- 
tions are  not  shown  to  be  bad,  no  available 
error  is  presented.  We  do  not  deem  It  neces- 
sary to  decide  this  point.  It  is  enough  to 
say  that  we  have  read  tbe  Instructions,  and, 
taken  together,  they  fairly  state  the  law. 
We  find  no  error. 

Judgment  affirmed. 
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MYBRS,  0.  J^  and  HADLET  and  WAT- 
SON, JJ^  concur. 

RABB,  J.  (concurring).  In  concnrrlng  witb 
tbe  decision  of  the  court  as  expressed  In  the 
majority  opiuion,  I  desire  to  refer  to  the  ques- 
tion of  practice  decided  by  the  court  in  hold- 
ing that  the  court  below  committed  no  error 
In  requiring  the  appellee  to  remit  a  portion  of 
the  damages  assessed  hy  the  Jury.  The  mo- 
tion for  a  new  trial  on  the  ground  that  the 
damages  assessed  by  the  Jury  concedes  that 
a  verdict  In  favor  of  the  appellee  was  cor- 
rect, and  that  the  only  error  consisted  in  an 
erroneous  assessment  of  the  amount  of  re- 
covery. There  can  be  no  question  but  what 
the  court  bad  the  power  to  pass  u^n  this 
question  of  whether  or  not  the  amount  of  the 
recovery  was  too  much.  In  passing  upon  that 
question  the  court  necessarily  determines  in 
Its  mind  what  would  be  tbe  proper  amount 
of  the- appellee's  recovery. 

Tbe  Supreme  Court  of  the  United  States 
in  the  case  of.  Arkansas  Valley  Land  Co.  ▼. 
Mann,  130  U.  S.  69,  9  Sup.  Ct  458,  32  L.  Ed. 
854,  in  a  well-considered  opinion  rendered  by 
Harlan,  J.,  In  which  this  question  was  direct- 
ly before  the  court,  and  in  affirming  tbe  right 
of  the  court  to  thus  require  the  successful 
party  to  remit  a  part  of  the  damages  assess- 
ed, as  a  condition  upon  which  tbe  court  will 
render  Judgment  upon  tbe  verdict,  saldr  "The 
practice  of  requiring  a  remittitur  is  sustained 
by  sound  reason,  and  does  not  in  any  Just 
sense  impair  tbe  constitutional  right  of  a 
trial  by  Jury.  It  cannot  be  disputed  that  tbe 
court  Is  within  the  limits  of  its  authority 
whoi  it  sets  aside  the  verdict  of  the  Jury  and 
grants  a  new  trial  where  the  damages  are 
palpably  or  outrageously  excessive.  But,  in 
conslderhig  whether  a  new  trial  should  be 
granted  on  that  ground,  the  court  necessarily 
determines  In  Its  own  mind  whether  a  verdict 
for  a  given  amount  would  be  liable  to  the  ob- 
jection that  It  was  excessive.  The  authority 
of  the  court  to  determine  whether  tbe  dam- 
ages are  excessive  Implies  authority  to  de- 
termine when  they  are  not  of  that  character. 
To  indicate  before  passing  upon  the  motion 
for  a  new  trial  its  opinion  that  tbe  damages 
are  excessive,  and  to  require  plalntlfT  to  sub- 
mit to  a  new  trial,  unless  by  remitting  a  part 
of  the  verdict  be  removes  that  objection,  cer- 
tainly does  not  deprive  the  defendant  of  any 
right,  or  give  blm  any  cause  for  complaint 
Notwithstanding  such  remittitur,  it  Is  still 
open  for  him  to  show  In  the  court  which  tried 
the  case  that  the  plaintiff  was  not  entitled 
to  a  verdict  In  any  sum,  and  to  insist,  either 
In  that  court  or  the  Appellate  Court,  that 
such  errors  of  law  were  committed  as  entitled 
him  to  a  new  trial  of  the  whole  ease." 

Numerous  cases  are  referred  to  in  this  opin- 
ion as  supporting  the  decision  of  tbe  court, 
among  others  the  very  well-considered  case  of 
Blunt  V.  Little,  3  Mason,  102,  Fed.  Oas.  No.  1,- 
578,  In  which  the  opinion  of  the  court  to  tbe 
eame  effect  was  delivered  by   Mr.   Justice 


Story.  The  great  weight  of  autbority  sap- 
ports  this  power  of  tbe  court  See  Northern 
Padflc  By.  Co.  t.  Herbert,  116  U.  a  642,  6 
Sup.  Ct  590,  29  Lw  Ed.  755;  Hayden  v.  Flor- 
ence Sewing  Machine  Co.,  54  N.  X.  221 ;  Guer- 
ry  V.  Keston,  2  Blch.  Law  (S.  C.)  507 ;  Toons 
V.  Englehard,  1  How.  (Miss.)  19;  Diblin  ▼. 
Murphy,  3  Sandf.  (N.  Y.)  20;  Bardlet  v.  Mow 
Pac  Ry.  Co.,  123  Mo.  221,  27  S.  W.  453,  26  L. 
R.  A.  384,  45  Am.  St  Rep.  528;  18  Eacy. 
PI.  &  Pr.  134,  and  cases  cited. 

BOBT,  P.  J.  (dissenting).  Tbe  defendaitt 
had  a  right  to  have  his  case  tried  by  a  Jury. 
Such  right  extended  to  every  Issue  Involved 
therein.  It  was  submitted  to  a  Jury,  and  » 
verdict  returned  which  as  to  one  of  said  Is- 
sues Is  held  by  tbe  Judge  to  have  been  unsup- 
ported by  evidence.  A  Jury  which  finds  one 
fact  against  tbe  defendant  without  evidence 
may  also  find  other  facts  against  him  In  the 
same  way,  and,  when  be  is  able  to  establish 
to  the  satisfaction  of  the  Judge  that  it  has 
so  found,  he  Is  entitled  by  the  express  pro- 
vision of  the  statute  to  a  new  trial.  la  this 
case  the  defendant  made  his  motion  therefor, 
and  the  trial  Judge  found  that  the  statutory 
grounds  did  exist  In  this  Juncture  nothing 
remained  except  to  sustain  the  motion.  The- 
trial  Judge,  however.  Instead  of  doing  so,  en- 
tered into  a  bargain  with  the  plaintiff,  and, 
upon  a  consideration  rendered,  refused  to 
perform  the  duty  enjoined  upon  him  by  th» 
statute.  The  right  to  thus  abrogate  the  stat- 
ute does  not  exist  The  defendant  was  oi- 
titled  to  have  damages  assessed  by  a  Jury. 
The  trial  Judge  deprived  the  defendant  of 
that  right  and  assessed  the  damages  himsdt 
Another  Jury  may  view  the  entire  case  differ- 
ently and  give  the  defendant  a  verdict  or 
fix  an  amount  as  damages  less  than  tb» 
amount  fixed  by  the  Judge. 

In  the  case  of  Nlckey  v.  Zonker,  22  Ind. 
App.  2U,  220,  63  N.  R  478,  481,  tbe  follow- 
ing language  was  used:  "If  tt  can  be  said 
with  certainty  that  the  verdict  as  reduced 
by  tbe  allowance  of  the  remittitur  is  within 
the  conflicting  evidence,  the  appellants  have 
been  deprived  of  tbeir  right  which  they  nevo' 
consented  to  forego,  to  have  the  judgment  of 
the  Jury  upon  the  credibility  of  the  wltnesse» 
and  the  weight  of  evidence  upon  matters  of 
fact,  the  decision  of  which  was  not  within  the- 
mere  discretion  of  the  triers  uncontrolled  by 
any  fixed  rule  of  law,  but  was  subject  to  a 
definite  rule  of  measurement  of  damages. 
The  verdict  of  the  Jury  was  contrary  to  law. 
and  the  unwarranted  action  of  the  court 
could  not  cure  it  of  such  defect"  Both  Crom- 
well ▼.  Wilkinson,  18  Ind.  365,  and  Carml- 
chad  T.  Sblel,  21  Ind.  66,  are  cited  with  ap- 
parent approval.  In  the  former  case  the 
right  of  the  Judge  to  order  a  remittitur  in 
cases  of  this  class  Is  denied.  In  tbe  latter 
case  the  decision  In  Oomwell  v.  Wilkinson 
Is  declared  to  be  correct  on  principle.  An 
attempt  Is  made  In  tbe  main  opinion  to  dis- 
tinguish Nickey  r.  Zonker.    The  Terdict  la 
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that  case  was  declared  to  be  "contraiy  to 
law,"  and  the  "unwarranted  action  of  the 
Judge  could  not  cure  It  of  such  defect"  A 
verdict  baaed  upon  Incompetent  evidence  ia 
certainly  no  more  contrary  to  law  than  one 
based  upon  no  evidence  whatever.  The  ver- 
dict in  the  case  at  bar -was  contrary  to  law, 
as  the  trial  judge  found,  and,  if  be  could  not 
trade  away  the  defendant's  right  to  have 
damages  asseesed  and  the  entire  case  tried  by 
a  fair  Jury  in  one  instance,  he  could  not  do 
it  in  the  other.  Oromwell  v.  Willcinson,  su- 
pra, as  a  matter  of  authority  la  controlling. 
Nickey  V.  Zonker  accords  with  it,  and  is  upon 
principle  correct  When  a  party  assigns  one 
ground  for  a  new  trial,  be  does  not  in  any 
way  waive  any  other  objection  which  he  may 
have  nor  in  any  way  concede  the  correctness 
of  the  verdict 
I  therefore  dissent 


(40  Ind.  App.  63) 

TUCKBE  &  DORSBY  MFG.  CO.  v.  STALBTT. 
(No.   5,969.) 

(Appellate  Court  of  Indiana.  Division  No.  2. 
April  12,  190T.) 

1.  TbIAI.  —  GeNEBAI.  TEBDIOr  — iHCOHBISTEirT 

Special  Findings. 

The  presumption  attending  a  general  ver- 
dict can  only  be  overthrown  where  the  specific 
findings  are  mconsistent  with  any  facts  provable 
under  the  issues. 

TEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  S{  857-860.] 

2.  Masteb  and   Sebvant— Injttbt  to   Sebv- 

ANT— PBOZnCATS    CaUSE. 

Where,  in  an  action  by  an  employe  for  in- 
juries while  operating  a  saw,  the  proof  showed 
that  the  saw  was  not  guarded,  as  required  by 
statute,  and  that  the  employs  was  injured  by 
coming  in  contact  with  it,  a  finding  that  the 
absence  of  the  guard  was  the  proximate  cause  of 
the  injury  was  warranted,  though  other  causes 
contributed  to  the  bringing  about  of  the  acci- 
dent 

3.  Sahb—Gortbibtttobt  Neougence. 

An  employe  operating  a  saw  not  guarded 
as  required  by  statute  is  only  required  to  be 
free  from  contributory  negligence,  and  to  ex- 
ercise the  care  which  an  ordinarily  timdent  per- 
son would  exercise  under  the  circumstances. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  SS  674,  729.] 

4.  Tbial  —  Gbnebal  Vebdict  —  Inconsistent 
Special  Findings. 

The  special  findings,  in  an  action  by  an 
employe  for  injuries  while  operating  a  saw, 
that  the  accident  might  not  have  happened,  had 
the  saw  been  guarded  as  the  statute  requires, 
and  that  the  saw  could  have  been  guarded,  sup- 
ports a  general  verdict  in  favor  of  the  employe. 

5.  Masteb   and   Sebvant— Injury  to   Sebv- 
ant—Contbibtjtobt  Negligence. 

Where,  in  an  action  by  an  employe  for  in- 
juries while  operating  an  unguarded  saw  by 
coming  in  contact  therewith,  the  evidence  show- 
ed that  the  employe  was  giving  undivided  atten- 
tion to  his  work,  proof  that  it  was  within  his 
knowledge  that  the  saw  wtfs  not  guarded,  that 
he  had  at  other  times  used  the  saw  without  in- 
jury, and  that  the  board  being  cut  at  the  time 
of  the  accident  was  not  crosswise  against  the 
B.1W.  does  not  establish  contributory  negligence. 

6.  Same  —  Failttbe  to  Gctard  Machinebt  — 
Negligenck— Instructions. 

Where,  in  an  action  by  an  employe  for  in-  i 
juries  while  operating  a  saw  in  consequence  of  I 


coming  in  contact  therewith,  the  evidence  show- 
ed that  the  saw  was  not  properly  guarded,  as 
expressly  required  by  Bums'  Ann.  St  1901,  I 
7Cw7i,  an  instruction  that  the  statute  requires 
a  manufacturer  to  place  guards  over  saws  when- 
ever practicable,  and  that  a  failure  to  guard  a 
saw  when  practicable  is  negligence,  is  sufficient- 
ly favorable  to  the  employer. 

Appeal  from  Superior  Court  Marion  Coun- 
ty; Vinson  Carter,  Judge. 

Action  by  John  T.  Staley  against  the  Tuck- 
er &  Dorsey  Manufacturing  Company.  From 
a  Judgment  tor  plalntUE,  defendant  appeals. 
Affirmed. 

Elam  i  Fesler,  for  appellant  Frank  P. 
Baker,  M.  A  Ryan,  and  Jno.  C.  Bnckelshana, 
for  appellee. 

KOBT,  P.  J.  Action  by  appellee.  The 
complaint  was  In  one  paragraph.  Appellant 
answered  it  by  general  denial.  The  Issue 
thus  Joined  was  tried  by  a  Jury,  which  re- 
turned a  verdict  for  appellee,  with  answers 
to  86  Interrogatories.  Its  motion  for  Judg- 
ment on  the  answers  to  interrogatories  was 
overruled,  and  an  exception  reserved.  It 
then  filed  its  motion  for  a  new  trial,  which 
was  also  overruled,  to  which  action  It  ex- 
cepted. Judgment  was  then  rendered  upon 
the  verdict  for  $1,250.  The  errors  assigned 
challenge  the  correctness  of  the  rulings  upon 
each  of  said  motions. 

It  Is  averred  In  the  complaint  that  appellee 
was  Injured  by  reason  of  bis  hand  coming 
In  contact  with  a  circular  saw  operated  by 
appellant  In  a  factory  and  mill  where  he 
was  working  as  Its  employ&  The  negligence 
charged  is  that  appellant  bad  failed  to  pro- 
tect said  saw  with  any  guard  or  covering,  as 
It  could  have  done.  Appellant's  proposition, 
in  support  of  Its  motion  for  Judgment  on  the 
answers  to  the  Interrogatories,  notwithstand- 
ing the  general  verdict,  are  that  such  answers 
show  that  the  negligence  complained  of  was 
not  the  proximate  cause  of  the  Injnry,  and 
that  appellee  was  contributorlly  negligent 
in  failing  to  give  reasonable  attention  to  the 
movemmt  of  his  hands.  Proximate  cause 
and  contributory  negligence  are  both  prima- 
rily questions  of  fact,  and  the  presumptions 
which  attend  the  general  verdict  can  only 
be  overthrown,  as  has  been  frequently  de- 
clared, when  the  specific  facts  exhibited  are 
Inconsistent  with  any  hypothesis  which 
might  have  been  proven  under  the  Issues. 
The  purpose  of  the  Legislature  in  enacting 
the  statute  requiring  dangerous  machinery 
to  be  guarded  was  to  prevent  accident  Giv- 
en the  absence  of  a  proper  guard  and  an 
injury  to  an  employd  coming  In  contact  with 
a  circular  saw,  and  the  finding  that  the  ab- 
sence of  such  guard  was  the  proximate  cause 
of  the  injury  Is  not  imwarranted.  To  hold 
that  the  absence  of  such  guard  cannot  be 
the  proximate  cause  of  an  injnry  so  received 
would  be  to  destroy  the  statute.  That  other 
causes  contribute  and  assist  In  bringing 
about  the  accident  will  not  relieve  the  negli- 
gent employer  from  liability.    Bspenlaob  t. 
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EIUs,  84  Ind.  App.  166,  72  N.  B.  627.  A 
proper  guard  might  not  have  prevented  the 
injury,  but  the  finding  is  otherwise.  That 
Bome  one  might  come  in  contact  with  un- 
guarded 8aw8  was  so  probable  that  the  Leg- 
islature  passed  an  act  requiring  them  to  be 
guarded.  So  far  as  the  question  of  proxi- 
mate cause  Is  concerned,  It  Is  not  necessary 
that  appellant  should  have  anticipated  the 
particular  injury  which  resulted.  Davis  v. 
Mercer,  IQi  Ind.  413,  423,  73  N.  B.  899.  It 
is  quite  sufficient  that  the  performance  of 
the  statutory  duty  might,  and  as  the  lory 
found  would,  have  prevented  it  The  ques- 
tion, as  before  stated,  vras  one  of  fact,  and 
no  amount  of  logic  authorizes  us  to  disre- 
gard the  verdict  Chicago,  etc.,  R.  Co.  v. 
Martin,  31  Ind.  App.  308,  65  N.  K  601;  Win- 
deler  v.  Rush  Co.,  etc.,  27  Ind.  App.  92,  50 
N.  B.  209,  eO  N.  B.  964;  Davis  v.  Mercer, 
supra.  Appellee  was  not  required  to  exer; 
else  the  best  possible  judgment  The  care 
which  an  ordinarily  prudent  man  would  have 
exercised  under  the  same  circumstances  was 
required  of  him.  Baltimore,  etc.,  R  Co.  v. 
Cavanaagh,  36  Ind.  App.  32,  44,  71  N.  £.  239, 
The  answers  are  not  inconsistent  with  the 
exercise  of  such  care,  and  the  court  did  not 
err  In  overruling  motion  for  judgment 

The  same  propositions  are  argued  In  sup- 
port of  the  second  assignment  of  error. 
That  the  accident  might  not  have  happened, 
had  the  saw  been  guarded  as  the  statute  re- 
quired It  should  be,  and  as  the  findings  show 
It  could  have  been.  Is  evident  and  the  ver- 
dict Is  therefore  not  without  support.  There 
is  evidence  that  appellee  was  giving  undivid- 
ed attention  to  his  work,  and  the  mere  fact 
that  it  was  within  his  knowledge  that  the 
saw  was  not  guarded  does  not  establish  con- 
tributory negligence.  Davis,  etc,  v.  Poliand, 
168  Ind.  607,  62  N.  E.  492.  Nor  does  the  con- 
cluaion  follow  from  the  fact  that  he  bad  at 
other  times  used  the  saw  without  Injury,  nor 
from  the  fact  that  the  board  being  cut  was 
not  crosswise  against  the  saw,  nor  because 
such  board  lay  on  the  table  after  the  acci- 
dent The  verdict  upon  this  part  of  the 
cause  was  not  contrary  to  the  evidence.  Bb- 
penlaub  v.  Mils,  34  Ind.  App.  163,  170,  72 
N.  E.  527;  Buehner,  €tc..  v.  Feulner,  164  Ind. 
374,  73  N.  E.  816.  The  fifth  Instruction 
given  by  the  court  was  In  terms  as  follows:- 
"Under  the  statutes  of  this  state,  It  Is  made 


the  duty  of  a  person  or  corporation  engaged 
in  operating  any  factory  In  which  tliere  are 
used  a  saw  or  saws,  whenever  and  whoever 
possible  and  practicable  to  do  so,  to  construct 
and  place  guards  over  such  saw  for  the  pro- 
tection of  the  employ^  or  person  who  may 
be  employed  to  use  such  saw,  and  a  fallnre 
on  the  part  of  such  manufacturers  to  to 
guard  such  saw,  when  it  is  possible  and  prac- 
ticable BO  to  do,  would  be  negligence  on  the 
part  of  such  manufacturer,  and  If  the  em- 
pIoy6  who  may  be  using  such  saw  in  the 
tine  of  his  employment  and  duty  should  be 
injured  by  reason  of  the  failure  to  so  guard 
such  saw,  and  such  employg  should  be  with- 
out fault  contributing  to  his  Injury,  then  such 
manufacturer  would  be  liable  to  such  em- 
ploy6  In  damages  for  such  Injury."  The 
statute  provides  that  all  "saws  •  •  • 
shall  be  properly  guarded,"  etc.  Section 
70871,  Bums'  Ann.  St  1901.  In  Davis  t.  Mer- 
cer, supra,  the  facts  under  consideration  being 
closely  analogous  to  those  involved  in  this 
action,  the  Supreme  Court  said  of  the  sec- 
tion cited:  "The  evidence  shows  that  it  was 
practicable  and  possible  for  appellee  to  have 
guarded  the  saw  in  question,"  etc.  "It  was 
made  the  imperative  duty  of  the  appellee, 
if  possible,  to  properly  guard  the  saws  and 
machinery  which  It  osed  in  operating  its 
planing  miU."  "It  follows  that  appellee  be- 
ing a  manufacturer,  and  using  said  machine 
in  Its  manufacturing  establishment  owed  to 
Its  workman  the  certain  and  fixed  duty  of 
properly  guarding  It"  -Green  t.  American, 
etc.,  Co.,  163  Ind.  139,  71  N.  B.  268.  "An 
absolute  and  specific  daty."  Montelth  v.  Ko- 
komo,  etc.,  Co.,  159  Ind.  151,  64  N.  Bl  610, 
58  L.  R.  A.  944.  A  mandate  of  the  statute 
is  "shall  be  properly  guarded."  This  "im- 
perative duty"  Is  limited  by  the  court  to 
cases  In  which  It  is  both  possible  and  prac- 
ticable to  perform  it  Except  for  such  limi- 
tation, the  trial  court  would  have  instructed 
that  it  was  the  absolute  duty  of  appellant 
to  properly  guard,  etc.  The  Instruction  given 
was  one  of  which  appellant  had  no  cai^se  to 
complain.  Baltimore,  etc.,  R.  Go.  t.  Cava- 
naugh,  35  Ind.  App.  48,  71  N.  B.  238;  Davis 
V.  Mercer,  supra.  The  terma  used  In  the  in- 
struction are  the  same  terms  used  by  the 
Supreme  Court,  and  correctly  express  the 
law. 
Judgment  affirmed. 
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(40  Ind.  App.  401) 

MAS8EY  T.  MASSET.     (No.  «,14&)» 
(Appellnte  Coart  of  Indiana.     April  12,  1907.) 

DiVOBCE— CbCKL   and   INUDHAH   liuCATIOCNT— 

Complaint. 

PlalntifTs  complaint  (or  ditorce  alleged 
that  bis  wife  bad  stated  to  nnmerooa  dtixens 
of  tbe  community  that  be  vas  nncbaste,  all  of 
which  she  knew  to  be  false ;  that  she  endeavored 
to  destroy  hji  business:  that  she  was  petulant 
and  irritable,  frequently  asserting  tbat  she 
oared  nothing  for  Dim,  for  bis  home,  or  busi- 
ness :  that  she  refused  to  take  anv  interest  in 
the  home,  or  to  prepare  tbe  dally  meals  for 
himself  and  his  bands;  tliat  she  read  frivolous 
literatnre,  to  the  neglect  of  her  household  duties, 
and  was  cold,  abusive,  and  indifferent  to  plain- 
tifTs  happiness,  by  reason  of  which  she  kept 
complainant  in  continual  distress  and  trouble, 
destroying  his  peace  of  mind  and  breaking  up 
his  home.  Held,  to  charee  cruel  and  inhuman 
treatment  authorizing  a  divorce  as  provided  by 
Burns'  Ann.  St  1901,  I  1044. 

[Bd.  Note.— For  cases  in  po'At,  m»  Otat.  Dic> 
Tol.  17,  Divopcs,  a  30O-802.1 

Comstock  and  Rabb,  JJ.y  dissenting. 

Appeal  from  Clrcnit  Coart,  Gibson  Coanty; 
O.  M.  Welbom,  Judge. 

Action  by  Hiram  B.  Kassey  against  Per- 
mella  E.  Massey  for  divorce.  From  a  Judg- 
ment BUBtalning  a  demnrrer  to  the  complaint 
as  amended,  complainant  appeals.    Reversed. 

Thomas  Duncan,  for  appellant.  Henry  A. 
Tager,  for  ai^>ellee. 

HACLEY,  J.  This  !■  a  stilt  Instltntsd  by 
appellant  against  appellee  for  divorce.  Ap> 
peliant  filed  amended  complaint,  to  which  ap- 
pellee filed  a  general  demurrer,  which  demur- 
rer was  sustained.  Appellant  refosing  to 
plead  further.  Judgment  was  rendered  against 
him.  The  mling  of  the  court  on  the  demur- 
rer is  the  only  error  assigned, 

The  complaint,  after  stating  tbe  marriage 
and  the  residence  of  the  parties,  avers  that 
they  separated  January  12,  1006.  It  then 
avers  that  during  the  time  of  th^r  marriage 
appellee  continuously  charged  appellant  with 
being  untrue  to  her  and  of  being  an  unchaste 
man;  tbat  she  stated  to  numerous  good  citi- 
sens  of  the  community  that  he  was  untrue 
to  her  and  unchaste,  all  of  which  she  knew 
to  be  false;  tbat  she  endeavored  to  destroy 
his  business,  and  constantly  upbraided  him 
for  using  her  money  therein;  tbat  she  was 
petul.nnt.  Irritable,  and  constantly  complain- 
ing: that  she  frequently  asserted  she  cared 
nothing  for  him,  for  his  home,  or  his  busi- 
ness, and  refused  to  take  any  interest  In  Ills 
home,  when  able  to  do  so,  and  also  when  able 
to  do  BO  refused  to  prepare  the  dally  meals 
for  himself  and  his  hands;  that  she  read 
frivolous  literature,  to  the  neglect  of  her 
household  duties;  that  she,  for  a  long  time 
prior  to  and  on  the  day.  of  separation,  was 
cold,  abusive,  and  scornful,  and  indiCTer^nt 
to  the  happiness  of  the  appellant;  thai  by 
reason  thereof  she  kept  appellant  In  conttnnal 
distress  and  trouble,  destroyed  hlS  peace  of 
mind,  and  broke  up  his  home. 

If  this  complaint  states  facts  sufficient  to 
constitute  grounds  for  a  divorce,  it  must  bs 
80  N.E<.— C2        *  BeheartDg  denied,  a  N.  B.  731 


under  the  fourth  subdlTteloB  of  section  lOM, 
Burns'  Ann.  St.  1901,  which  subdivision  is  as 
follows:  "Cruel  and  Inhuman  treatment  of 
either  party  by  the  other."  That  there  can 
be  cruel  and  inhuman  treatment  without 
physical  violence  is  now  so  well  settled  that 
citation  of  authorities  is  useless.  What  con- 
sOtutes  cruel  and  inhuman  treatment  must 
be  determined  by  the  facts  of  the  given  case, 
as  was  said  in  tiie  case  of  Kelly  v.  Kelly,  18 
Jlev.  4»,  1  Pac.  194,  Bl  Am.  Rep.  732.  "In 
considering  extreme  cruelty  as  a  ground  of 
divorce,  courts  have  cautiously  given  It  nega- 
tive, rather  than  affirmative,  definitions.'* 
The  dlQIcuIty  in  giving  it  an  afllrmatlve  defi- 
nition arises  from  the  fact  that  cruelty  is  a 
relative  t&na.  Its  existence  frequently  de- 
pends upon  tbe  character  and  refinement  ot 
the  parties,  and  tbe  conclusion  to  be  reached 
in  each  case  must  depend  upon  Its  own  par- 
ticular facts.  '.'We  do  not  divorce  savages 
and  barbarians  because  they  are  such  to  each 
other,"  said  tbe  Supreme  Coart  of  Pennsyl- 
vania, In  Richards  t.  Richards.  "We  can  ex- 
ercise no  sound  Judgment  in  sitch  cases  [di- 
vorce cases]  without  studying  the  acts  com- 
plained of  in  connection  with  the  charactw 
of  the  parties,  and  for  this  we  want  tbe  com- 
mon sense  of  tile  Jury  rather  than  fixed  legal 
rules."  37  Pa.^22&  Mere  cold  neglect  has 
been  held  by  the  Supreme  Court  to  be  cruet 
and  inhtuian  treatment  In  the  case  of  Bice 
V.  Bice,  6  Ind.  100,  wherein  the  court  say: 
''We  may  remark  of  this  instruction  that  it 
seems  to  contemplate  an  entirely  physical, 
sensual  view  of  the  marriage  relation;  and. 
if  that  relation  has  no  aim  to  the  social  tiap- 
pinese  and  mental  enjoyments  of  those  united 
in  It,  the  Instruction  should  have  been  given. 
But,  if  It  Is  otherwise.  If  it  be  true  that  wa 
are  possessed  of  social,  moral,  and  intellectual 
natures,  with  wants  to  be  supplied,  with  sus- 
ceptibilities of  pain  and  pleasure,  if  they  can 
be  wounded  and  healed,  as  well  as  tbe  phys- 
ical part,  with  accompanying  sutTerlng  and 
delight,  then,  we  think,  that  conduct  which 
produces  perpetual  social  sorrow,  although 
physical  food  be  not  withheld,  may  well  be 
classed  as  cruel,  and  entitle  the  sufleror  tD 
relief." 

False  charges  of  infidelity  by  a  wife  of  a 
husband,  widely  circulated  In  the  community, 
may  cause  the  keenest  suffering  to  tbe  bus- 
band,  in  comparison  to  which  blows  would 
be  Insignificant  And  where,  as  averred  here, 
these  falsa  statements  are  persistent,  con- 
tinuous, and  are  coupled  with  coldness,  neg- 
lect, lack  of  interest  In  family  affairs,  ag- 
gressive action  against  his  means  of  liveli- 
hood, irritability,  petulancy,  and  scorn  to  the 
extent  of  breaking  up  his  home,  we  can  well 
perceive  that  they  might  produ(;e  the  depths 
of  distress  and  wretchedness  that  would  nat- 
urally entail  physical  impairment  Kelly  t. 
Kelly,  siapra;  Holyoke  v.  Holyoke,  78  Me. 
404,  6  Atl.  ffi7;  Whitmore  v.  Whitmore,  48 
Mich.  417,  13  N.  W.  800;  Carpenter  v.  Car- 
penter, 30  Kan.  712,  2  Pac.  122,  4ii  Am.  Bep. 
Truuter  to  Suprem*  Court  denied. 
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108;  McGee  v.  McGee,  80  S.  W.  6T9,  72  Ark. 
355;  Spltzmeaser  v.  Spitzmess^r,  26  Ind.  App. 
532,  eo  N.  B.  315.  It  Is  well  setOed  that  the 
false  charge  of  adultery  by  a  husband  against 
bis  wife  is  grounds  for  divorce  under  the 
charge  of  cruel  and  inhuman  treatment. 
Graft  V.  Graft,  76  Ind.  136;  Shores  ▼.  Shores, 
23  Ind.  546.  And,  In  reason,  a  wife's  like 
accusation  against  the  husband,  should  be  no 
less  available  to  blm  In  bis  suit  for  her  cruel- 
ty. 1  Bishop,  Marriage  &  Divorce,  {  1636; 
Bums'  Ann.  St  S  1044.  In  suits  for  divorce 
by  the  husband  for  cruel  treatment,  where 
no  actual  violence  is  averred,  it  must  clearly 
appear  from  the  facts  in  the  case  that  the 
acts  of  the  wife  have  rendered  the  contln- 
.  uance  of  the  marital  relations  so  Intolerable 
to  the  husband  as  to  endanger  his  physical 
well-being.  The  averments  of  the  complaint 
sliow  that  such  a  condition  would  exist  under 
the  facts  therein  averred  with  a  man  of  ordi- 
nary temperament,  standing,  and  self-respect 
Appellee  relies  upon  the  case  of  McAlIster  v. 
McAlister,  71  Tez.  695,  10  S.  W.  284.  From 
the  reasoning  In  this  case,  it  will  appear  that 
the  statutes  of  Texas  and  the  decisions  there- 
under provide  a  different  rule  in  cases  of  this 
character  than  that  which  obtains  in  this 
state,  and  we  do  not  think  it  should  be  of 
controlling  force.  The  court  bases  Its  deci- 
sion upon  the  following  statement:  "Wisely 
or  not,  our  statutes  do  not  make  occasional 
acts  of  adultery  on  the  part  of  the  husband  a 
cause  of  divorce  when  sought  by  the  wife; 
otherwise,  when  the  husband  asks  divorce 
from  the  wife  taken  In  adultery." 

Cause  reversed,  with  instructions  to  the 
lower  court  to  overrule  the  demurrer  to  the 
amended  complaint 

MYERS,  C.  J.,  and  WATSON  and  ROBT, 
JJ.,  concur.     COMSTOCK  and  BABB,  JJ., 

dissent 

COMSTOCK,  J.  (dissenting).  Action  by 
appellant,  plaintiff  below,  for  .divorce,  upon 
the  ground  of  cruel  and  Inhuman  treatment. 
The  demurrer  to  the  complaint  for  want  of 
facts  was  sustained,  and,  plaintiff  refusing 
to  plead  further,  judgment  was  rendered 
against  him  for  costs. 

The  sufficiency  of  the  complaint  Is  the  only 
question  presented  by  the  appeal.  Cruel  and 
Inhuman  treatment  of  either  party  by  the 
other  is  the  fourth  cause  for  divorce.  Bums' 
Ann.  St  1901,  8  1044.  Cruelty  between  hus- 
band and  wife  is  such  cruelty  as  causes  in- 
Jury  to  life,  limb,  or  health,  or  creates  dan- 
ger of  such  injury  or  a  reasonable  appre- 
hension of  such  danger.  Anderson's  Law 
Dictionary.  The  general  principles  of  law 
are  the  same  whether  the  suit  be  instituted 
by  the  husband  or  the  wife,  but  In  the  appli- 
cation of  the  principles  regard  must  be  had 
to  the  relative  rights  which  the  marriage  has 
created  and  the  physical  constitutions  and 
temperaments  of  the  parties.  A  false  charge 
of  unchastlty,  made  by  a  husband  against 


his  wife,  in  the  presence  of  third  parties,  is 
held  by  the  courts  to  be  cruel  and  inhuman 
treatment  It  Is  sure  to  injure  the  life  and 
health  of  -a  pure  woman.  A  like  charge 
against  the  husband  Is  not  so  seriously  re- 
garded, as  it  is  not  usually  attended  by  tlie 
same  results.  The  abuse  and  neglect  wblcb 
would  break  a  woman's  heart  may  utteily 
fail  to  disturb  the  equanimity  of  a  man. 

In  McAlister  ▼.  McAlister,  71  Tex-  695,  10 
S.  W.  294,  the  husband  sued  for  a  divorce 
upon  the  ground  of  alleged  excesses,  cruel 
treatment  and  outrages  on  the  part  of  the 
defendant.  The  first  and  second  of  these 
specifications  are  as  follows:  "(1)  That  for 
six  or  seven  years  appellee  has  repeatedly 
harassed  him  with  studied  Insults,  and  pub- 
licly accused  him  of  adultery  with  various 
women.  (2)  Appellee  publicly  and  falsely  ac- 
cused him  of  adultery  with  one  [naming  her], 
his  neighbor's  wife;  that  the  accusation 
caused  scandal  In  the  neighborhood,  and  was 
calculated  to  wound  appellant's  feeltngs,  and. 
in  fact  came  near  causing  a  personal  diffi- 
culty with  the  lady's  husband;  that  when 
threatened  with  a  suit  for  slander,  the  ap- 
I)ellee  voluntarily  went  before  a  notary  pub- 
lic and  made  affidavit  that  the  charge  was 
false  and  made  with  wicked  and  slanderous 
intent;  and  that  said  affidavit  was  printed 
and  published  to  the  world,  bringing  shame 
and  reproach  on  appellant  Injuring  his  feel- 
ings and  disgracing  his  little  children."  Tlie 
section  of  the  statute  upon  which  the  peti- 
tion was  baaed  reads  as  follows:  "(1)  Wha« 
either  the  husband  or  wife  is  guilty  of  ex- 
cesses, cruel  treatment  or  outrages  toward 
the  other,  if  such  ill  treatment  Is  of  such  a 
nature  as  to  render  their  living  together  In- 
supportable." In  the  course  of  the  opinion 
the  court  say:  "The  first  and  second  [spec- 
ifications] may  be  considered  together  as  one 
charge,  save  that  in  the  first  Its  continuance 
is  stated  to  have  been  for  several  years,  dura- 
tion. Is  It  a  cause  for  divorce  for  the  wife 
to  charge  the  husband  with  adultery?  With 
the  consequences  of  such  a  charge  upon  oth- 
ers and  subsequent  to  it  we  have  nothing  to 
do.  Wisely  or  not,  our  statutes  do  not  make 
occasional  acts  of  adultery  on  the  part  of 
the  husband  a  cause  of  divorce  when  sought 
by  the  wife;  otherwise,  when  the  husband 
asks  divorce  from  the  wife  taken  in  adultery. 
Our  courts  have  held  that  a  single  deliberate 
act  of  the  husband  falsely  and  publicly 
charging  his  wife  with  being  a  prostitute,  or 
with  unchastlty,  may  be  cause  for  granting 
a  divorce.  Our  reports  show  no  like  action 
upon  a  similar  state  of  facts  in  favor  of  the 
husband.  The  ordinary  meaning  of  crodty 
in  actions  for  divorce  is  that  the  act  endan- 
gers or  threatens  the  life,  limb,  or  health  of 
the  aggrieved  party.  To  this.  In  our  courts, 
is  added  any  outrage  upon  the  feelings  In- 
filctlng  mental  pain  or  anguish.  There  are 
no  allegations  in  the  petition  showing  that 
from  the  character,  calling,  or  occupation  of 
the  plaintiff,  or  from  hla  temperament  or 
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from  any  other  subjectiye  caoae,  the  charges 
would  be  calculated  to,  or  did,  produce  men- 
tal suffering  or  anguish  beyond  the  ordinary 
effect  likely  to  be  produced.  Cases  might  ex- 
ist upon  such  allegations  showing  the  special 
effects  of  the  charge  of  adultery  ui)on  the 
husband,  and  that  the  mental  suffering  caus- 
ed thereby  was  such  as  to  render  the  Ut- 
ing  together  insupportable  where  a  divorce 
should  be  allowed.  But,  taking  the  gravltj' 
of  the  offense  charged  when  made  against 
the  wife  with  comparatiTe  leylty  of  it  when 
against  the  husband,  we  are  of  opinion  that 
the  mere  charge  of  adultery  on  the  part  of 
the  husband  made  by  the  wife,  though  the 
charge  be  often  repeated  and  be  false,  is  not, 
under  our  laws,  a  sufficient  ground  for  di- 
vorce." But,  apart  from  the  expressions  of 
the  courts,  it  must  be  accepted  as  of  common 
observation  that  such  false  charge  against 
a  man  is  trivial  in  Its  effects  compared  with 
the  utter  ruin  it  may  cause  a  woman.  Cruel 
treatment,  Identical  In  its  manifestations, 
was  involved  alike  in  the  Texas  Case  and  the 
case  at  bar.  Cruel  treatment  In  the  Texas 
statute  is  substantially  equivalent  to  "cruel 
and  inhuman  treatment"  in  oar  statute. 

The  comiilalnt  alleges  that  the  defendant 
was  continuously  charging  the  plaintiff  with 
being  untrue  to  her;  that  to  numerous  good 
citizens  of  the  commnnity  in  which  they  liv- 
ed she  charged  that  he  was  unchaste,  well 
knowing  at  the  time  of  so  doing  that  her 
statements  were  false;  that  at  the  time  of 
their  marriage  he  was  engaged  In  a  profitable 
business  with  his  brother  in  farming  and 
stock  raising;  that  she  endeavored  to  de- 
stroy his  business  and  constantly  upbraided 
him  for  using  her  money  therein;  that  she 
was  petulant,  irritable,  and  constantly  com- 
plaining and  frequently  asserted  to  him  that 
she  cared  nothing  for  him,  his  home,  nor 
his  business;  that  she  would  refuse  to  pre- 
pare dally  meals  for  the  plaintiff  and  his 
hands  when  she  was  able  to  do  so;  that  she 
would  waste  her  time  in  reading  frivolous 
literature,  to  the  neglect  of  her  household 
daties;  that  for  a  long  time  prior  to  the  date 
of  their  separation  she  was  cold,  abusive, 
and  scornful  to  plaintiff  and  indifferent  to 
his  happiness;  "that  by  reason  of  the  mat- 
ters and  tilings  set  forth  herein  she  kept  the 
plaintiff  In  continuous  distress  and  trouble, 
destroyed  his  peace  of  mind,  and  broke  up 
the  home."  Petty  annoyances  by  the  wife, 
such  as  fault  finding,  disparagement  of  the- 
husband's  common  sense,  bis  taste,  bis  judg- 
ment, addressing  him  In  an  angry  and  dis- 
respectful manner,  while  shocking  to  the 
vanity  of  a  man,  have  been  held  inadequate 
as  acts  of  cruelty  for  divorce  in  favor  of  the 
husband.  The  avenues  of  escape  from  the 
unpleasantnesses.  If  such  there  be  of  married 
life,  open  to  men  are  without  number,  but 
for  a  wife  there  Is  often  no  escape,  and  her 
wrongs  are  without  relief.  When  a  man  of 
average  intelligence,  possessing  the  ordinary 
attributes  and  virility,  complains  of  the  cruel 
treatment  of  his  wife,  tiis  friends  do  not  as 


a  rule  regard  the  situation  as  hopeless,  or 
evea  alarming. 

The  complaint  is  wanting  in  allegations 
showing  that  in  the  character  or  occupation 
of  the  plaintiff,  or  from  his  temperament  or 
other  subjective  acts,  the  grievances  com- 
plained of  were  calcolated  to  or  did  produce 
mental  suffering  or  anguish  beyond  the  ordi- 
nary effect  Uable  to  be  produced.  McAllster 
V.  McAIister,  supra.  Appellant,  by  the  terms 
of  his  complaint.  Is  a  farmer  and  stock  deal- 
er. We  take  it  that  he  is  a  stock  dealer,  pos- 
sessed of  the  usual  cheery  health  and  hopeful- 
ness of  men  engaged  in-  tliat  business.  There 
Is  nothing  in  the  calling  or  temperament  <^ 
the  plaintiff,  going  with  the  successful  dealer 
in  stock,  to  make  the  charge  of  unchastlty, 
in  this  instance,  cause  suffering  or  anguish 
beyond  its  ordinary  effect  in  like  cases.  The 
complaint  states  that  there  is  living,  as  the 
fruits  of  the  marriage,  one  daughter,  born 
March  27,  1901.  With  whom  the  little  girl 
lives,  or  In  whose  care  her  future  shall  be  in- 
trusted, plaintiff  is  silent  If  be  desired  that 
she  should  be  near  him,  and  that  he  might 
give  her  a  father's  protection,  or  if  separa- 
tion from  her  would  cause  him  grief,  he  gives 
no  sign.  While  this  omission  does  not  Indi- 
cate a  temperament  especially  sensitive  to 
paternal  affection,  it  does  tend  to  show  that 
he  Is  willing  to  commit  his  child  to  the  keep- 
ing of  his  wife,  who  he  alleges  has  caused 
him  continual  distress  and  trouble  and  de- 
stroyed his  peace  of  mind;  thus  In  a  meas- 
nre  discrediting  his  charges. 

It  Is  averred  that  the  defendant  complain- 
ed of  the  use  of  her  money  in  his  business. 
Whether  she  derived  any  benefit  therefrom 
It  is  not  stated.  It  Is  not  likely  that  the 
plaintiff  would  omit  in  this  connection  the 
statement  of  any  tact  vindicating  bis  liber- 
ality or  business  sagacity.  It  might  there- 
fore be  fairly  inferred  that  the  use  of  her 
money  did  not  advantage  her.  This  ground 
of  complaint,  on  her  part,  would  not  seem 
to  be  unreasonable.  Very  few  women  have 
the  grace  to  quietly  submit  to  the  appropria- 
tion by  their  husbands  of  their  separate  es- 
tate. Her  Irritability  may  have  been  largely 
due  to  the  use  of  her  property  without  her 
consent  This  fact  doubtless  was  given  due 
weight  by  the  trial  court  in  passing  upon  the 
demurrer.  That  she  refused  to  cook  for  the 
hired  hands  perhaps  only  emphasizes  her  Just 
resentment  caused  by  the  plaintiff's  faults 
and  delinquencies.  It  will  not  be  presumed 
that  a  wife  will  causelessly  give  her  husband 
unnecessary  pain.  The  complaint  should 
contain  some  averment  overcoming  this  pre- 
sumption— an  allegation  that  the  plaintiff 
was  without  fault  or  some  equivalent  aver- 
ment It  does  affirmatively  appear  that  the 
wife  had  at  least  one  grievance  to  which  we 
have  made  reference. 

Apart  from  the  charge  of  unchasUty  the 
grounds  for  divorce  being  preferred  by  s 
man  appear  frivolous.  By  one  respectable 
coiu't  at  least  that  charge  has  been  held  In- 
sufficient but  that  charge  Is  made  only  In 
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the  complaint  before  ub  by  way  of  recital. 
Plaintiff  does  not,  except  by  Inference  and 
recital,  deny  Its  trutb.  Courts  sbonld  bear  li^ 
inlnd  that  the  marriage  contract  is  peculiar, 
and  in  various  respects  differs  from  others. 
It  Is  for  life;  the  parties  have  no  power  by 
mutual  consent  to  dlssolTe  it;  society  Is  In- 
terested In  the  fidelity  with  which  It  should 
be  observed;  it  can  only  be  annulled  by  Ju- 
dicial tribunals  especially  clothed  with  power 
th^eto.  Where  the  husband  asks  for  a  dl> 
vorce,  and  especially  upon  the  grounds  of 
cruel  and  inhuman  treatment  by  the  wife, 
his  cause  sbonld  be  a  clear  one.  The  alleged 
conduct  of  the  wife  does  not  bring  the  griev- 
ances  complained  of  within  the  definition  of 
cruel  and  Inhuman  treatment,  and  the  trial 
court  was  right  in  so  holding. 
The  judgment  should  be  afllrmed. 

RABB,  J.  (dissenting).  I  concnr  with  the 
view  expressed  by  COMSTOCK,  J.,  in  this 
cause,  that  the  appellant's  complaint  is  not 
sufficient  While  the  contract  of  marriage  is 
a  civil  contract,  whoi  once  executed,  the  re- 
lation It  creates  is  by  no  means  a  mere  civil 
obligation.  As  is  well  said  in  the  very  able 
opinion  delivered  by  Boblnson,  J.,  In  the  case 
of  Eikenbury  v.  Eikenbury,  33  Ind.  App.  72, 
70  N.  B.  838:  "The  marriage  executed,  reg- 
ulated as  It  Is  by  law,  npon  principles  of 
public  policy.  Is  an  Instttntlon  of  society  in 
which  the  state  Is  deeply  concerned.  The 
state  itself  regulates  It,  because  the  state  has 
an  Interest  in  maintaining  the  family  rela- 
tion." The  same  author,  quoting  from  the 
case  of  Noel  v.  Ewlng,  9  Ind.  87,  says :  "It  is 
pre-eminently  the  basis  of  civil  institutions, 
and  thus  an  object  of  deepest  public  concern. 
It  Is  a  great  public  Institution,  giving  char< 
acter  to  our  whole  civil  policy."  And,  as 
the  marriage  relation  is  one  in  which  the 
public  has  a  concern,  a  dissolution  of  that 
relation  Is  one  In  which  society  Is  concerned. 
Any  thing  and  every  thing  which  tends  to 
break  down  or  destroy  the  marriage  relation 
Is  of  the  highest  concern  to  the  state.  Loose 
Interpretation  of  the  divorce  laws  of  the 
state  Is  an  attack  upon  the  Institution  of 
marriage.  It  teinds  to  loosen  the  tie  that 
binds  man  and  wife  together,  and  Is  a  blow 
at  the  family  relation.  Public  policy,  good 
morals,  the  Interest  of  society  alike  demand 
at  the  hands  of  the  court  a  strict  construc- 
tion of  the  divorce  law.  The  matrimonial 
yoke.  If  galling  at  all.  Is,  generally  speaking, 
as  galling  to  one  of  the  parties  as  It  Is  to  the 
other,  and,  when  a  divorce  Is  granted  to  one 
of  the  parties  to  the  Inharmonious  union,  the 
other  is  also  relieved,  and  it  Is  a  matter  of 
common  knowledge  that,  generally  speaking, 
so  far  as  the  parties  to  the  action  are  con- 
cerned, a  divorce  case  is  an  ex  parte  proceed- 
ings In  which  both  plaintiff  and  defendant 


are  not  only  willing,  Irat.anxloas,  that  the 
decree  be  granted.  It  frequently  happens 
that  the  defendant  In  a  divorce  proceeding 
voluntarily  furnishes  the  means  to  carry  on 
the  suit 

A  divorce  proceeding,  whUe  It  is  governed 
by  the  rules  gov^ning  proceedings  in  dvil 
cases,  A>  far  as  Oiey  are  applicable,  yet  it  is 
not  a  civil  case,  and  differs  in  essential  par- 
tlculars  from  civil  actions.  In  dvil  actions 
the  only  parties  in  Interest  are  the  parties 
to  the  suit— the  plaintiff  and  defendant 
Their  rights  are  the  only  rights  that  are  to 
be  considered;  but  in  a  divorce  suit  there 
are  three  Interests  to  be  considered — ^tbe  h»- 
terest  of  the  plaintiff,  the  Interest  of  the  de- 
teaiant,  and  the  interest  of  society.  I  h<^d 
that  public  policy  requires  that  one  who 
brings  an  action  to  dissolve  the  marriage  re- 
lation shall.  In  his  complaint  not  only  allege 
the  wrongful  acts  of  the  defendant  that  show 
as  between  the  plaintiff  and  defendant  that 
he  has  grounds  for  divorce,  but  it  must  also 
affirmatively  be  made  to  appear  that  as  be- 
tween the  state  and  the  plaintiff  he  is  enti- 
tled to  a  decree  of  divorce.  This  can  only  be 
done  by  an  averment  that  he  himself  is  with- 
out fault  It  has  been  held  in  numerous 
cases,  and  it  is  undoubtedly  the  law,  and 
needs  no  expression  from  any  conrt  to  con- 
firm it  that  where  it  appears  that  the  plain- 
tiff has  committed  matrimonial  offenses,  It 
would  be  the  duty  of  the  court  to  deny  the 
divorce,  whatever  may  have  been  the  guilt  of 
the  defendant  The  statute  In  this  state 
making  it  the  duly  of  the  prosecuting  attoi^ 
ney  to  appear  and  defend  divorce  cases  hi 
which  default  has  been  made,  clearly  rec- 
ognizes the  Interest  of  the  state  in  the  pro- 
ceeding. I  maintain  that  public  poller  requires 
that  in  every  divorce  case  the  complaint 
should  affirmatively  show,  and  the  evidence 
prove,  that  the  plaintiff  Is  without  fiinlt 

The  complaint  in  this  case  not  only  falls 
to  show  that  the  appellant  was  not  without 
fault  himself,  but  I  think.  It  affirmatively 
shows  that  the  domestic  Infelicity  was  in 
part  due  to  his  own  wrongful  conduct  One 
of  the  grounds  of  his  charges  against  the 
appellee  is  that  she  was  contlnnoosly  and 
constantly  upbraiding  him  for  the  employ- 
ment of  her  money  in  his  business.  I  think 
It  is  fairly  to  be  Inferred  from  this  averment 
that  the  appellant  had  by  some  means  ob- 
tained possession  of  the  separate  means  of 
the  appellee,  and,  without  her  consent  was 
wrongfully  using  It  in  his  private  business  In 
a  manner  that  met  her  disapproval,  and  that 
this  was  one,  and  perhaps  the  principal, 
ground  of  discord  between  the  parties. 

I,  therefore,  think  that  the  court  below  was 
correct  in  nistalnlng  the  demurrer  to  the 
complaint. 
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(40  Ind.  App.  S) 

BSCELSIOR  CliAT  WORKS  t.  DB  CAMP 
et  al.    (No.  3.015.) 

<Appe]late  Coart  of  Indiana.  Division  No.  2. 
April  9,    1907.) 

1.  APPEAI.  —  ASSIONMBWT  OF  BBBOB  — SOFFI- 

oiENOT— Review. 

An  nssi^ment  that  the  conrt  erred  in 
overruling  a  demurrer  to  the  complaint,  consist- 
ing of  two  paragraphs,  is  not  sustained  where  no 
objection  is  made  to  one  of  the  paragraphs. 

[Ed.  Note.— For  cases  in  point,  see  Oent  Dig. 
vol.  S,  Appeal  and  Error,  |  3031.] 

2.  Sbt-Ofj  and  Countebci<a.im  —  Subjkot- 
Matteb  —  Tbakbactioks  Cokrected  with 
StrBjECT  OF  Action. 

In  an  action,  by  the  assignee  of  a  lessee 
entitled  to  remove  coal  in  a  tract  of  land,  for 
coal  inadvertently  removed  therefrom  by  the 
adjacent  owner,  the  latter  may,  under  Burns' 
Ann.  St  1901,  8S  353,  354,  providing  that  a 
claim  arising  out  of  the  transaction  set  forth 
in  the  complaint  may  be  set  np  as  a  connter- 
-claim,  set  up  as  a  counterclaim  a  claim  arising 
from  plaintiff's  assignor  inadvertently  remov- 
ing coal   from  his  land. 

Appeal  from  Circuit  Court,  Clay  Countr; 
P.  O.  CoUIver,  Judge. 

Action  by  Arthur  De  Camp  and  another 
against  the  Excelsior  Clay  Works.  From  a 
Judgment  for  plaintiffs,  defendant  appeals. 
Reversed  and  remanded. 

Frank  A.  Homer,  for  appellant.  A.  W. 
Kni^t,  for  appellees. 

ROBX,  P.  3.  Action  by  appellees  agalnat 
the  Excelsior  Clay  Works.  The  case  vras 
tried  by  a  Jury,  and  a  verdict  rvtamed  in 
favor  of  appelteea,  assessing  their  damages 
at  $312. 

The  complaint  is  in  two  paragraphs. 
Frank  Pechlo  was  made  a  defendant,  to  an- 
swer to  any  interest  he  might  claim,  and 
filed  a  disclaimer  of  Interest  The  appel- 
lant demnrred  to  the  complaint  Said  de- 
murrer was  overruled,  and  such  ruling  is 
assigned  as  error.  No  objection  to  or  crit- 
icism of  the  second  paragraph  of  complaint 
is  made,  and,  under  the  established  rule,  ob- 
jections to  the  first  paragraph  are  not  snf- 
flcioit  to  sustain  the  assignment 

The  substance  of  the  first  paragraph  of 
<»>mplalnt.l8:  That  the  appellant,  a  oorpo- 
ratlon  engaged  la  the  manufacture  of  day 
products,  operated  and  owned  a  coal  mine 
on  Its  premises  In  suit,  and  that  on  the  2etb 
day  of  July,  1899,  Frank  Pechlo  came  lawful- 
ly Into  possession  under  a  lease  of  certain 
lands  adjacent  to  those  of  the  appellant 
That  by  the  terms  of  his  lease  he  was  re- 
stricted to  mining  and  removing  coal  from 
said  land,  and  to  other  uses  necessary  to 
such  mining  operations.  "That  the  said  real 
estate  of  the  said  Exceldor  Clay  Works  and 
Its  said  coal  mine  were  all  located  directly 
north  of  the  lands  covered  by  said  Pechio's 
lease  and  adjoined  the  same  on  the  south. 
Plaintiffs  now  say  that  on  said  22d  day  of 
July,  1809,  and  on  divers  other  times  and 
-days,  the  exact  dates  whereof  are  unknown 
<o  the  plaintiff,  the  defendant  clay  works  did 


unlawfully  and  wrongfully,  by  Inadvertence 
and  mistake,  break  into  and  enter  the  said 
lands,  and  the  coal  veins  therein,  covered  by 
the  Pechlo  lease  aforesaid,  and  did  ttien  and 
there  nnlawfully  and  wrongfully,  1^  Inad- 
vertence and  mistake,  mlne^  remove,  and 
carry  away  therefrom,  and  convert  to  Its 
own  use,  large  quantities  of  coat,  to  wit, 
1,000  tons,  of  the  value  of  $2,500."  It  is 
further  averred  tbat  the  rights  of  said  Frank 
Pechlo  were,  prior  to  the  institution  of  the 
action,  assigned  to  appellees,  and  that  by 
reason  of  the  foregoing  facts  appellees  were 
damaged  in  the  sum  of  $2,500.  Wberefwe, 
etc. 

Apt)ellant  answered  in  two  paragraphs. 
The  first  is  a  general  denial,  directed  to 
both  paragraphs  of  the  complaint,  while  the 
second  paragraph  is  addressed  to  the  first 
paragraph  of  the  complaint  The  substance 
of  such  answer  is  that,  if  appellant  crossed 
the  line  and  mined  and  appn^riated  to 
its  use  and  benefit  any  coal  whatever  be- 
longing to  appellees  or  their  assignor,  the 
same  was  done,  as  appellees  allege  In  their 
first  paragraph  of  complaint,  by  Inadvertence 
and  mistake  as  to  the  lines  dividing  appel- 
lees' land  and  coal  from  that  of  appellant, 
and  was  not  in  any  manner  Intentionally  or 
knowingly  done  with  any  view  or  purpose 
of  wronging  or  Injuring  appellees  Or  their 
assignor;  that  aivellant  has  at  uo  time  re- 
fused to  pay  for  any  such  coal,  if  any  was 
so  appropriated  by  It,  at  such  time  that  the 
amount  thereof,  If  any,  could  be  ascertained 
by  survey  or  agreement  And  appellant  says 
that  before  the  beginning  of  this  action,  and 
before  the  assignment  by  Pechio  to  appellees 
herein  of  the  allied  claim  In  suit,  said 
Pechio  became  and  was  Indebted,  and  still 
Is  Indebted,  to  appellant  in  the  sum  of  $2,600, 
by  virtue  of  the  following  facts:  That  ap- 
pellant owns,  and  at  the  time  of  the  occur- 
rence of  the  matten  herein  set  out  owned 
and  was  in  possession  of,  certain  lands  de- 
scribed ;  that  said  Pechlo  was,  and  liad  bee- 
untU  the  assigimient  by  him  to  appellee,  Ha 
possession  under  a  lease  of  the  coal  underly- 
ing certain  described  lands  adjoining  those 
of  appellant;  that  under  the  terms  of  said 
lease  Pechlo  Is  restricted  to  mining  and  re- 
moving coal ;  that  a  stratum  of  coal  extends 
uniformly  under  the  surface  of  all  of  said 
^and,  and  the  appellant  and  Pechlo,  during 
all  the  time  since  July  26,  1889,  were  en- 
gaged in  the  mutual  and  like  business  of 
mining  coal  from  said  stratum  In  their  said 
adjoining  lands ;  that  the  lines  dividing  the 
surflBce  of  said  adjoining  lands  were  not 
well  defined,  and  in  mining  sudi  coal  It  was 
duacult  to  ascertain  beneath  the  surface  the 
exact  lines  dividing  that  part  of  said  stratum 
and  coal  belonging  to  appellant  from  that 
part  of  the  same  irtratum  whidi  was  leased 
by  Pechlo;  that,  owing  to  such  difficult} 
in  running  the  exact  lines  dividing  such  real 
estate  and  said  stratum  of  coal,  the  said 
Pechlo,  on  the  26th  day  of  July,  1899,  and  on 
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divers  other  times  and  days,  the  exact  date 
whereof  are  unknown  to  defendant,  did  with- 
out license,  but  by  Inadvertence  and  mistake, 
and  without  any  intention  whatever  to  wrong 
or  harm  appellant,  break  Into  and  enter, 
from  the  entries  and  workings  underneath 
the  surface  of  said  real  estate,  the  said  lands 
and  coal  veins  of  appellant,  and  did  then  and 
there,  without  license  or  right,  bat  by  inad- 
vertmce  and  mistake,  and  without  intuition 
whatever  to  wrong  or  harm  appellant,  mine, 
remove,  and  carry  away  therefrom,  and  ap- 
propriate to  bis  own  use  and  benefit,  and 
receive  and  oijoy  the  profit  of,  1,000  tons 
of  coal  of  appellant,  from  its  lands,  of  the 
value  of  12,500 ;  that  by  reason  thereof  said 
I'echlo,  before  the  beginning  of  the  snlt  and 
before  the  assignment  by  him  of  his  alleged 
claim  to  appellees,  was  indebted  to  appellant 
in  said  sum,  which  is  past  due  and  unpaid. 
Wherefore  it  was  prayed  that  any  amount 
found  due  appellees  upon  their  first  para- 
graph of  complaint  be  set  otf  against  the 
amount  found  due  to  appellant  from  said 
PeAlo. 

Appellees  filed  a  motion  to  strike  ont  the 
foregoing  answer  which  motion  was  by  the 
court  sustained,  an  exception  reserved,  and 
such  ruling  assigned  as  error.  "The  com- 
plaint shall  contain,  •  •  •  second,  a  state- 
ment of  the  facta  constltnting  the  cause  of 
action,  in  plain  and  concise  language,  with- 
out repetition  and  in  such  manner  as  to  en- 
able a  person  of  common  understanding  to 
know  what  is  Intended."  Bums'  Ann.  St 
1901,  i  341.  The  plaintiff  must  recover  ac- 
cording to  the  averments  of  bis  complaint. 
Blxel  V.  Blxel,  107  Ind.  534,  8  N.  E.  614. 
Whether  the  pleading  is  an  answer,  set-off,  or 
counterclaim  Is  determined  from  the  facts 
stated  thereon.  Jones  v.  Hathaway,  77  Ind. 
14;  Mills  V.  Rosenbaum.  103  Ind.  152,  2  N. 
E.  318;  Crowder  v.  Reed,  80  Ind.  1.  The 
pleading  which  has  been  heretofore  referred 
to  as  an  answer  purports  upon  Its  face  to  be 
an  answer,  a  set-off,  and  a  cross-complaint 
It  cannot  be  all.  Section  350,  Burns'  Ann.  St 
1901.  Huber  Mfg.  Co.  v.  Busey,  16  Ind.  App. 
410,  43  N.  B.  967;  Blakely  v.  Boniff,  'Jl 
Ind.  93.  "A  counterclaim  Is  any  matter  aris- 
ing out  of  or  connected  with  the  cause  of 
action  which  might  be  the  subject  of  an  ac- 
tion in  favor  of  the  defendant,  or  which 
would  t«id  to  reduce  the  plalntitTs  claim  or 
demand  for  damages."  Section  353,  Burns' 
Ann.  St  1901.  This  section  must  be  taken  In 
connection  with  section  354  following  Wood- 
ruff V.  Gardner,  27  Ind.  4,  6,  89  Am.  Dec. 
477 ;  State  v.  Gerbardt  145  Ind.  439,  44  N. 
E.  469,  33  L.  R.  A.  313.  The  language  of  the 
latter  section  is:  "A  counterclaim  arising 
out  of  the  contract  or  transaction  set  forth 
In  the  complaint  as  the  ground  of  the  plain- 
tifTs  claims,  or  any  of  tljem."  The  phrase 
"cause  of  action"  means  the  matter  for 
which  an  action  may  be  brought  Bouvler's 
Dictionary.  "The  cause  of  action  Is  the 
wrong."      Bliss    on    Code    Pleading,    |    113. 


The  language  of  section  353,  taken  literally 
and  by  itself,  would  not  be  of  much  practical 
Importance.  The  Kansas  statute  contains 
the  term  "subject  of  action,"  where  in  oar 
statute  the  term  "cause  of  action"  is  ased. 
The  Supreme  Court  of  Kansas,  In  discnssing 
their  statute,  said:  "The  L^slature  did 
not  commit  the  folly  of  enacting  that  several 
"causes  of  action"  may  be  united  wboi  they 
all  arise  ont  of  the  transactlcMis  connected 
with  the  same  "cause  of  action."  George 
Scarborough  v.  Albert  6.  Smith,  18  Kan. 
399,  406 ;  Woodruff  v.  Gamer,  supra ;  Stand- 
ley  V.  Northwestern,  etc.,  Co.,  95  Ind.  2M, 
263.  A  cause  of  action  In  favor  of  the  de- 
fendant cannot  arise  out  of  the  wrong  which 
the  defendant  has  done  to  the  plaintiff.  It 
may  frequently  arise  out  of  the  same  trans- 
action, and,  when  It  does.  It  may  be  set 
up  by  way  of  counterclaim.  It  Is  entirely 
well  settled  that  Independent  torts  cannot 
be  made  to  compensate  each  other  by  any 
form  of  pleading.  Lake  Shore,  etc.,  R.  Co. 
V.  Van  Auken,  1  Ind.  App.  492,  27  N.  E.  119. 
Terre  Haute,  etc.,  R.  Co.  v.  Pierce,  95  Ind. 
496,  500.  It  is  also  true  that  when  the  cause 
of  action  set  up  by  way  of  counterclaim  aris- 
es out  of  the  contract  which  Is  the  founda- 
tion of  the  plaintiff's  action,  then  the  conn- 
terclatm  may  be  entertained.  Between  these 
two  extremes  is  the  third  class.  In  whldi  the 
assertions  of  right  on  either  hand  "arise  out 
of  *  *  *  the  transaction  set  forth  In  the 
complaint" 

Whether  the  averments  contained  In  the 
pleading,  which  has  been  heretofore  referred 
to  as  an  answer,  but  which  Is  a  connteiclalm. 
If  It  Is  anything,  show  that  the  facts  upon 
which  It  Is  founded  arise  out  of  the  transac- 
tion set  forth  In  the  complaint.  Is  the  ques- 
tion upon  the  answer  to  which  the  correctness 
of  the  action  of  the  court  in  striking  oat 
said  pleading  depends.  The  meaning  of  the 
word  "transaction"  is,  therefore,  of  controll- 
ing iibportance.  Of  It  Mr.  Pomeroy,  In  bis 
illuminating  work  on  Remedies  and  Remedial 
Rights,  says:  "As  already  stated  in  a  former 
chapter,  the  difficulty  In  arriving  at  the  true 
interpretation  of  the  term  transaction'  lies 
In  the  fact  that  it  had  no  strict  legal  meaning 
before  It  was  used  la  the  statute.  Being 
placed  in  Immediate  connection  witti  the 
word  'contract'  and  separated  therefrom  by 
the  disjunctive  'or,'  one  conclusion  Is  cer- 
tain, at  all  events,  namely,  that  the  Legisla- 
tnre  Intended  by  It  something  dlfferait  from 
and  additional  to  'contract'  The  most  famil- 
iar rules  of  textual  Interpretation  are  violat- 
ed by  the  assumption  that  no  such  significa- 
tion was  intended.  The  only  question  at  all 
doubtful  Is,  how  far  did  the  lawmakers  de- 
sign to  go,  and  bow  broad  a  sense  did  they 
attach  to  the  word?  Is  It  to  be  used  in  the 
widest  popular  meaning,  or  must  it  be  nar- 
rowed into  some  limited  and  technical  mean- 
ing, and  thus  be  made  a  term  of  legal  nomen- 
clature?" Section  769.  A  contract  is  a  tran- 
saction, bat  that  a  transaction  is  not  neces- 
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sarlly  a  contract  has  b«en  often  held.  Pel- 
ton  T.  Powell,  96  Wia  473,  71  N.  W.  887; 
Deagan  r.  We^s  (Sup.)  73  N.  T.  Supp.  841; 
Cunningham  v.  Speagle,  106  Ky.  278,  50  S. 
W.  244 ;  Roberts  v.  Donoran,  70  Gal.  113,  9 
Paa  180,  11  Pac.  599.  It  Is  also  held  by  this 
court,  and  properly,  we  think,  that  the  word 
is  not  synonymous  with  "accident"  or  "occur- 
rence." Lake  Shore,  etc.,  E.  Co.  v.  Van  Au- 
ken,  supra.  In  determining  whether  the  re- 
spective claims  asserted  by  the  parties  arise 
out  of  the  same  transaction,  the  court  is  not 
confined  to  the  facts  stated  by  the  plaintiff, 
but  may  take  Into  account  the  facts  set  up  by 
the  defendant,  and  will  from  them  all  deter- 
mine whether  the  claims  arise  out  of  the 
same  transaction.  Woodruff  v.  Gamer,  su- 
pra ;  Judah  t.  Trustees,  etc.,  16  Ind.  57,  61 ; 
Story,  etc.,  Co.  v.  H.  L.  Story,  100  CaL  80, 
34  Pac  675.  The  character  of  plaintiffs  suit 
depends  upon  the  facts  thus  disclosed,  and 
not  upon  the  technical  phrases  or  epithets 
which  he  may  use. 

The  facts  presented  in  the  case  at  bar  show 
that  the  respective  claims  arise  out  of  an  at- 
tempt by  appellant  and  appellee's  assignor 
to  divide  coal  in  the  ground  accordhig  to  a 
surface  line  difficult  to  determine,'  and  that 
through  mutual  and  innocent  mistake  each 
party  took  an  equal  amount  of  coal  from 
the  other's  laud.  If  this  attempted  division 
in  the  manner  stated  was  a  transaction,  with- 
in the  meaning  of  the  statute,  then  the  coun- 
terclaim was  a  proper  pleading,  and  should 
not  have  been  stricken  out  A  transaction 
is  "the  management  or  settlement  of  an  af- 
fair." Century  Dictionary.  "That  which  is 
done."  Webster's  Dictionary.  "Transacting 
or  -conducting  any  business;  negotiation; 
management ;  a  proceeding."  Worcester  Dic- 
tionary. "'Transaction,'  as  ordinarily  em- 
ployed. Is  understood  to  mean  the  doing  or 
performing  of  some  matter  of  business  be- 
tween two  or  more  persons.  It  is  from  the 
Latin  'trans'  and  'ago'  (to  carry  on)."  Lake 
Shore,  etc.,  R.  Co.  v.  Van  Anken,  1  Ind.  App. 
496,  27  N.  B.  119.  It  is  not  confined  to  what 
is  done  In  one  day,  or  at  a  single  time  or 
place.  The  logical  relation  of  facts  deter- 
mine whether  they  together  constitute  a  sin- 
gle transaction.  First  Nat.  Bk.  v.  Wisdom's 
EJx'r,  111  Ky.  135,  63  S.  W.  461.  The  adja- 
cent landowners  who  should  undertake  to  de- 
termine their  boundary  line  upon  the  surface 
of  the  earth  would,  while  doing  so,  be  engag- 
ed in  a  transaction,  will  scarcely  be  doubted. 
The  appellant  and  appellee's  assignor  were 
none  the  less  engaged  in  a  transaction  be- 
cause the  surface  line.  Instead  of  monuments 
and  comers,  gave  to  them  the  data  by  which 
the  boundary  between  them  under  the  ground 
was  to  be  fixed.  Out  of  this  transaction  the 
claims  of  each  party  arise,  and  It  is  most  emi- 
nently Just  that  they  should  settle  in  one  ac- 
tion so  far  as  practicable  all  controversies 
arising  between  them  therefrom.  Pelton  v. 
Powell,  96  Wis.  73,  71  N.  W.  887.  In  an  ear- 
ly case  the  Supreme  Court  said:    "But  the 


deed  sought  to  be  set  aside  constitutes  a  part 
of  the  transaction  upon  which  the  plaintiff 
and  the  defendant  both  rely  for  a  recovery. 
It  is  the  Itaik  which  forms  a  direct  connection 
between  the  two  diverse  causes  of  action. 
So  the  counterclaim  for  the  possession  is 
'connected  with  the  cause  of  action'  of  the 
plaintiff  directly,  and  Is  therefore  authorized 
by  the  statute.  In  litigating  either  claim  sep- 
arately, an  Important  question,  to  wit,  the 
alleged  fraud,  must  be  investigated.  Inasmuch 
as  it  is  necessarily  a  question  in  controversy. 
If  that  question  be  decided  for  the  defendant, 
then  a  single  additional  fact  being  establish- 
ed, that  the  plaintiff  keeps  him  out  of  pos- 
session of  land  conveyed,  entitles  the  defend- 
ant to  a  recovery.  There  is,  then,  one  ques- 
tion common  to  both  claims.  Why  should 
this  be  twice  tried?  We  think  that  the  ob- 
ject of  the  statute  was  to  enable  the  parties 
by  a  single  litigation  to  settle  whatever  claim 
either  may  have  directly  dependent  upon 
such  a  question,  and  thus  avoid  a  multiplicity 
of  suits."  Woodruff  v.  Gardner,  27  Ind.  7, 
89  Am.  Dec.  477.  The  true  line  of  location 
of  the  dividing  line  between  coal  belonging 
to  the  respective  parties  Is  the  link  corre- 
sponding to  the  fraud  referred  to  in  the  above 
quotation.  In  Judah  v.  Trustees,  etc.,  supra, 
suit  was  brought  against  Judah  for  wrongful- 
ly converting  certain  bonds.  The  point  was 
made  that,  the  action  being  in  form  ex  del- 
icto, the  defendant  could  not  set  off  any  clahn 
which  he  may  have  had  against  the  plain- 
tiffs for  services  rendered  or  money  expend- 
ed for  them.  For  this  point  the  court  saldi 
"Without  at  all  determining  whether,  under 
our  statute,  set-off  or  counterclaim  can  be 
pleaded  to  an  ordinary  action  for  the  conver- 
sion of  the  property,  or  whether  this  particu- 
lar kind  of  property  can  be  held  for  fees  due 
to  an  attorney,  we  are  of  the  opinion  that  the 
pleadings  developed  such  a  necessity  for  an 
accounting  between  the  parties  as  made  it 
right  to  admit  the  defense  as  therein  set  up." 
In  Shelly  v.  Vanarsdoll,  23  Ind.  545,  it  was 
said:  "We  are  not  aware  of  any  case  under 
our  statute  in  which  a  counterclaim  can  arise 
in  any  action  unconnected  with  contract." 
Many  other  expressions  of  similar  Import 
may  be  found  in  the  reports.  In  Terre  Haute, 
etc.,  B.  Co.  V.  Pierce,  95  Ind.  600,  they  were 
summarized  as  follows:  "It  is  not  quite 
true,  as  has  been  sometimes  stated,  that  a 
couuterclaim  is  only  admissible  In  actions  ex 
contractu.  To  the  contrary  we  think  that 
the  decisions  of  this  court  show  that  in  some 
actions  ex  delicto  a  counterclaim,  growing 
either  out  of  a  contract  or  tort,  may  be  plead- 
ed. But  an  examination  of  these  cases  will 
show  that  the  matters  stated  in  the  complaint 
and  the  counterclaim  arose  out  of  the  same 
transaction,  and  that  such  transaction  related 
to  a  contract  of  some  kind  between  the  par- 
ties." The  facts  under  consideration  neither 
call  for  nor  authorize  a  discussion  as  to  the 
necessity  for  the  existence  of  a  contractual 
elemmt  in  order  to  the  maintenance  of  a 
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counterclaim.  If  tbose  facts  excluded  such 
element,  the  proposition  suggested  by  the 
learned  writer  of  the  very  clear  opinion  to 
the  case  last  cited  would  need  to  be  taken  up. 

Appellant  Insists  with  earnestness  that 
the  first  paragraph  of  complaint  is  in  form 
ex  contractu;  that  by  its  averments  appel- 
lees have  elected  to  waive  the  claim  of  a 
wrongful  conversion  of  the  coal  belonging  to 
their  assignor,  and  seek  to  recover  In  assump- 
sit on  the  promise  to  pay  the  reasonable  val- 
ue thereof  which  the  law  Implies  In  their  fa- 
vor; that  they  might  do  so;  and  that  such 
pr9mlse  will  be  Implied  Is  abundantly  decid- 
ed. Cooper  V.  Helsabeck,  5  Blaekf.  (Ind.) 
14;  Rittenhause  v.  Knoop,  9  Ind.  App.  128, 
36  N.  E.  364;  Moore  v.  Hays,  12  Ind.  App. 
476,  40  N.  E.  688;  Pittsburg,  etc.,  R.  Ca 
Swlnney,  07  Ind.  686,  598.  The  form  of  the 
pleading  does  not  Indicate  the  purpose  upon 
the  part  of  appellees  to  so  recover.  They  evi- 
dently Intended  to  avail  themselves  of  the  de- 
cision In  Sunnyside,  etc.,  Co.  v.  Reltz,  14  Ind. 
App.  478,  89  N.  E.  541,  48  N.  E.  46,  and  have 
prepared  their  complaint  following  the  lines 
of  the  one  construed  In  that  case.  Nor  Is  it 
necessary  that  they  should  adopt  the  milder 
form  of  action  in  order  to  bring  the  case  with- 
in the  principle  suggested  In  Terre  Haute, 
etc,  R.  Co.  V.  Pierce,  supra.  It  Is  suflBclent 
that  they  or  their  assignor  might  have  brought 
assumpsit  and  recovered  upon  a  promise  to 
pay  which  the  law  implies.  That  they  seek 
a  remedy  upon  different  grounds  in  no  wise 
changes  the  fact  that  an  element  of  contract 
does  exist — an  Implied  contract,  it  Is  true, 
but  equally  as  efTectlve  as  an  express  parol 
or  written  one,  and  one  which,  when  sued 
upon,  permits  a  counterclaim  equally  with  the 
others.  Am.  '&  Eng.  Ency.  of  Law,  p.  585. 
And  It  Is  also  held  that  "whenever  the  facts 
are  such  that  an  election  is  given  to  the  plain- 
tiff  to  sue  In  form  either  for  a  tort  or  on  con- 
tract, If  a  counterclaim  Is  permissible  when 
he  sues  on  contract,  the  same  counterclaim 
may  also  be  interposed  when  the  suit  is  in 
form  for  the  tort."  25  American  Encyclopte- 
dia  of  Law,  584,  note  1.  The  application  of 
the  proposition  last  stated  Is  not  necessary  to 
the  present  decision.  It  Is  sufficient  that 
such  element  of  implied  contract  exists,  in 
order  that  the  case  be  taken  out  of  that  class 
where  it  Is  attempted  to  counterclaim  an  In- 
dependent tort. 

There  are  a  great  many  classes  of  cases  In 
which  the  counterclaim  is  recognized  because 
of  the  desire  of  the  courts  to  conclude  con- 
troversies m  the  most  equitable  and  prompt 
manner.  In  Standley  v.  Northwestern,  etc., 
Cto.,  95  Ind.  254,  no  reference  is  made  to  sec- 
tion 854  of  the  statute,  and  the  following  quo- 
tation Is  made  to  show  the  liberality  of  the 
construction  which  has  been  given  to  section 
353:  "In  defining  a  counterclaim  the  Code 
provides  that  it  'Is  any  matter  arising  out  of 
or  connected  with  the  cause  of  action,'  and  if 
a  strict  construction  were  adopted  the  office 
of  a  oounterclnlm  would  be  very  much  re- 


stricted, for  the  defendant  would  be  confined 
to  such  matters  as  were  connected  with  or 
grew  out  of  the  statement  of  the  facts  plead- 
ed as  constltuthig  the  grounds  of  the  plain- 
tiff's right  to  recover.  A  liberal  construction 
has,  however,  been  given  to  the  Code,  and  the 
counterclaim  is  good  if  it  allege  matters  con- 
nected with  the  subject  of  the  original  action. 
Our  cases  do,  indeed,  go  further;  for  they 
hold  that  a  counterclaim  may  be  maintained 
where  It  reaches  the  object  of  the  action. 
•  *  •  We  do  not  say  that  the  doctrine  is 
expressed  to  direct  terms,  but  it  la  the  result 
and  gives  fair  and  beneficent  effect  to  the 
q>irit  of  the  Code,  and  is  In  acct^dance  with 
the  views  of  two  of  the  leeding  authors  on 
Code  Pleading.  Standley  v.  Northwestern, 
etc.,  Co.,  96  Ind.  264.  In  the  following  cited 
cases  counterclaims  have  been  entertatoed  in 
order  that  controversies  between  the  parties 
might  be  disposed  of  In  a  single  action  and 
full  Justice  done  to  all  concerned.  To  re- 
view them  would  require  more  space  than 
Qie  results  would  Justify:  Tabor  v.  Mackkee, 
68  Ind,  290;  Oossard  v.  Ferguson,  64  Ind. 
622;  Grimes  v.  Duaan,  32  Ind.  361:  Morri- 
son y.  Kramer,  68  Ind.  38,  50;  Martindale  v. 
Alexander.  26  Ind.  104.  89  Am.  Dec.  458:  MII- 
Ugan  V.  Poole.  35  Ind.  64;  F«rrls  ▼.  Reed. 
67  Ind.  123;  Emily  v.  Harding,  53  Ind.  102; 
Ollpln  V.  Wilson,  53  Ind.  443. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  tostructlons  to  overrule  ap- 
pellee's motion,  and  for  further  proceedings 
consistent  herewith. 


(40  tnd.  App.  13) 
COPPES  et  al.  ▼.  TTNION  NAT.  SAVINGS  & 
LOAN  ASS'N  OP  INDIANAPOLIS.* 
(No.  6,758.) 
(Appellate  Court  of  Indiana.    April  10.  1007.) 

Appeal— SuccKSSivB  Appeals— Law  of  Tbx 

Case. 

The  law  declared  on  appeal  in  a  cause  is 
the  law  of  the  case  in  a  second  or  in  a  8ul»«- 
quent  appeal,  and  through  all  subsequent  stages 
thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {  4358.] 

On  rehearing.    Petition  overruled. 
For  original  opinion,  see  79  N.  E.  533. 

WATSON,  J.  The  appellants  filed  their 
petition  for  rehearing  herein,  and  assigned 
as  reason  therefor  six  different  causes,  whidi 
may  properly  be  stated  to  one,  viz.,  "that  the 
court  erred  in  holding  that  the  law  as  anr 
nounced  by  this  court  In  the  case  of  Samuel 
D.  Coppes  et  al.  v.  Union  National  Savings 
&  Loan  Association,  38  Ind.  An>.  367,  69 
N.  E.  702,  is  the  law  of  this  case."  The  law 
declared  to  a  former  appeal  to  a  cause  is  the 
law  of  the  case  to  a  second  or  to  a  subse- 
quent appeal,  and  through  all  subsequent 
stages  thereof. 

In  Elliott's  App.  Proc.  8  518.  the  rule  Is 
thus  stated :  "It  Is  a  firmly  settled  principle 
that  the  decisions  of  the  appellate  tribunal 


*  Transfer  denied. 
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constltate  the  law  of  the  case  upon  all  the 
points  In  Judgment,  no  matter  at  what  stage 
of  the  proceedings  they  arise,  or  In  what 
mode  they  are  presented.  This  rule  is  not 
one  springing  from  the  doctrine  of  stare  de- 
cisis, bQt  It  is  one  founded  upon  the  same 
principle  on  which  rests  the  doctrine  of  rea 
adjudicata.  Questions  before  the  court  for 
'decision,  and  by  the  court  decided  as  essen- 
tial to  a  final  Judgment,  are  conclusively 
and  finally  adjudicated.  The  law  as  declared 
cannot  be  changed  upon  a  second  or  subse- 
-quent  appeal."  EUagan  &  Co.  v.  SilTer,  22  Ind. 
Aw.  ISO,  63  N.  B.  420 ;  City  of  BransTlUe  T. 
Senhenn,  26  Ind.  App.  862,  59  N.  E.  868; 
Terre  Haute,  etc  R-  R.  Co.  t.  Zehner,  28 
Ind.  App.  229,  62  N.  E.  508;  Halstead  T. 
Slgler  et  aL,  35  Ind.. App.  419,  74  N.  E.  257; 
Rosenthall  v.  Rambo.  165  Ind.  584,  76  N.  B. 
404,  3  L.  B.  A.  (N.  B.)  67&  The  parties  to 
this  appeal  being  the  same  parties  as  in  the 
<;ase  of  Samuel  D.  Coppes  et  al.  v.  Union 
National  Savings  &  Loan  Association,  and 
rqx>rted  In  88  Ind.  App.  367,  69  N.  B.  702, 
the  causes  of  action  being  the  sante,  and  the 
Issues  Joined  therein  the  same,  or  at  laaat 
there  being  no  substantial  difference,  the  law 
declared  in  a  former  appeal  is  the  law  of  this 
case. 

We  see  no  error  In  the  former  decision, 
and  the  petition  is  therefore  overruled. 


<40  Ind.  App.  t8) 

■CLEVELAND,  a,  C.  &  ST.  L.   RY.  00.  T. 

SCHNEIDER.    (No.  5,980.) 

■{Appellate  Court  of  Indiana,  Division  No.  2, 
April  10,  1907.) 

1.  Raiuioads— Cbossino    Accidents— Aonoif 
— Complaint— SuFFicMNCT. 

In  an  action  for  injuries  sustained  by  plain- 
tiff in  a  collision  between  a  train  and  her  vehicle 
at  a  street  crossing,  the  complaint  alleged  that 
plaintiff  listened  to  ascertain  whether  an  electric 
bell  at  the  crossing  was  ringing  to  give  warn- 
ing of  the  approach  of  trains ;  that  the  bell  waa 
not  ringing,  bat  that  plaintiff  approached  the 
track,  carefully  observing  and  listening  for  an 
approaching  train,  without  negligence  on  her 
part,  and  that  defendant  had  negligently  al- 
lowed the  bell  to  become  broken,  so  that  it 
would  not  ring;  and  that  plaintiff's  injuries 
were  caused  by  such  negligence.  Held,  that  a 
demarrer  on  the  ground  that  the  complaint 
showed  that  plaintiff  relied  solely  on  the  electric 
bell,  and  failed  to  look  and  list^,  which  failure 
■constituted  contributory  negligence,  was  prop- 
erly overmled. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  §|  1107-1112.] 

2.  Appeai.  and  EmtOB— Habmlew  BBR0B-4n> 

8TBU0TI0N8. 

An  instruction  that  if  the  bell  at  a  railroad 
cToesing  had  been  out  of  condition  for  snch 
time  that  defendant  b^  ordinary  care  might 
have  repaired  it,  and  failed  to  do  so,  it  amount- 
ed to  negligence,  was  not  prejudicial  error, 
though  there  was  no  evidence  that  the  bell  was 
■ont  of  condition,  but  that  It  had  been  discon- 
nected, as  whether  it  failed  to  ring  because  out 
of  order  or  disconnected,  was  immaterial. 

3.  RAiutOAoa— Cbossiro  Accident— Instbxto- 
nons. 

An  instmction  that;  where  one  Is  injured 
on  a  railroad  crossing  of  a  public  highway,  the 
(tresumption  Is  that  plaintiff  used  the  required 


care,  but  that  such  presumption  might  be  re- 
moved by  the  evidence,  the  burden  being  oa  de- 
fendant to  remove  it.  was  not  erroneous  on  the 
theory  that  it  conveyed  the  impression  that  evi- 
dence of  contributory  negligence  could  come  only 
from  defendant's  witnesses. 

4.  TBIAI/— InSTBUOIIONB— IRTAOIHO  PROVINCE 

or  JuBT. 

In  an  action  for  injuries  In  a  collision  be- 
tween a  train  and  a  vehicle  at  a  street  cross- 
ing, it  appeared  that  an  electric  bell  was  lo- 
cated at  the  crossing  for  the  purpose  of  giving 
warning  of  approaching  trains,  but  that  at  the 
time  of  the  accident  the  bell  did  not  ring.  Held, 
that  a  requested  instruction  that  plaintiff  should 
have  made  a  reasonable  effort  to  stop  her  team 
at  the  greatest  possible  distance  from  the  trade 
where  she  could  look  and  listen,  and  that,  if 
she  failed  to  do  so,  she  could  not  recover,  was 

Broperly  refused,  since  in  determining  whether 
:  plaintiff  failed  to  do  so  she  would  be  guilty 
of  contributory  negligence,  was  for  the  jury. 

5.  Appeal  and  Ebbob— Habvlesb  Ebbobt— In- 

8TBUCTI0N8. 

Defendant  requested  an  instruction  that  the 
bell  might  have  been  out  of  service  for  such  a 
time  as  to  charge  persons  living  in  the  vicinity 
and  familiar  with  the  crossing  with  knowledge 
of  its  condition,  and  to  indicate  to  them  an  In- 
tention to  discontinue  the  use  of  the  bell.  Held, 
that  a  refusal  of  the  instruction  was  harmless ; 
the  evidence  showing  that  plaintiff  did  not 
know  that  the  bell  was  out  of  order  or  not 
working. 

6.  Bailboads  —  Cbossins   Aooidknt— Ques- 
ttonb  tob  jubt. 

In  an  action  for  injuries  to  plaintiff  In  a 
collision  between  her  vehicle  and  a  train  at  a 
street  crossing,  the  questions  of  negligence  and 
contributory  negligence  held  for  the  jury. 

Appeal  from  Circuit  Court,  Ripley  County ; 
Wlllard  New,  Judge. 

Action  by  Kate  Schneider  against  the 
Cleveland,  Oincinnati,  Chicago  &  St  Louis 
Railway  Company.  From  a  Judgment  In  fa- 
vor of  plaintiff,  defendant  appeals.  Af- 
firmed. 

L.  J.  Hackney,  J.  O.  Cravens,  and  T.  S. 
Cravens,  for  appellant  J.  H.  Connelley  and 
H.  D.  McMulIen,  for  appellee. 

COMSTOCE,  J.  Appellee,  plaintiff  below, 
brought  this  action  against  appellant  to  re- 
cover damages  for  personal  Injuries  received 
by  her  at  a  public  crossing,  through  the  al- 
leged negligence  of  appellant  The  complaint 
was  originally  in  two  paragraphs.  There 
was  a  several  demurrer  to  each  paragraph, 
for  want  of  sufficient  facts.  This  demurrer 
was  sustained  as  to  the  first  and  overruled 
as  to  the  second.  The  cause  was  put  at  Is- 
sue, and  trial  had,  resulting  in  a  verdict 
and  Judgment  In  favor  of  appellee  for  $14200. 
The  action  of  the  court  In  overruling  appel- 
lant's demurrer  to  the  second  paragraph  of 
complaint  and  the  motion  for  Judgment  in 
its  favor  on  the  answers  to  interrogatories 
notwithstanding  the  general  verdict,  in  over- 
ruling appellant's  motion  for  a  new  trial,  are 
the  errors  assigned. 

In  said  second  paragraph  It  is  alleged,  in 
substance,  that  on  the  28th  day  of  February, 
1905,  the  plaintiff  was  riding  in  a  spring  wag- 
on, drawn  by  two  horses;  that  her  husband 
was  driving  upon  a  public  street  in  the  town 
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of  Snmnan,  Ripley  coanty,  Ind..  approacb- 
Ing  tbe  defendant's  railway  track;  tbat  on 
that  day,  and  (or  several  months  prior  there- 
to, there  was  and  had  been  an  electrical  bell 
fastened  to  a  post  standing  near  to  said  rail- 
way crossing  that  was  placed  there  and  main- 
tained by  defendant  company  for  tbe  purpose 
of  notifying  pensons  traveling  upon  said 
highway  of  the  approach  of  trains  and  the 
danger' of  crossing  said  tracks;  that  prior  to 
said  day  she  bad  crosseid  said  railroad  track 
at  tbat  point ;  that  she  knew  -of  said  electric- 
al bell  and  Its  object ;  tbat  whenever  she  had 
passed  said  crossing  after  said  post,  bell,  and 
apparatus  were  erected,  before  the  day  she 
received  her  Injuries,  she  found  that  said 
bell  rang  loudly  and  gave  warning  of  ap- 
proaching trains,  and  she  also  found  that, 
when  the  bell  was  not  ringing,  there  was  no 
train  approaching  within  a  quarter  of  a  mile ; 
tbat  on  said  day,  as  she  approached  said 
crossing,  she  carefully  observed  and  listened 
for  the  warning  of  an  approaching  train,  but 
beard  no  warning  and  beard  no  approaching 
train ;  tbat  on  each  side  of  said  street  there 
were  rows  of  high  buildings  which  extended 
to  within  10  feet  of  said  defendant's  railway 
track  and  completely  obstructed  the  view  of 
said  crossing  until  within  10  feet  of  the  same, 
and  she  says  tbat  approaching  said  crossing 
from  tbe  south  there  is  no  opportunity  to 
bear  or  see  a  train  approaching  upon  defend- 
ant's road,  and  that  persons  walking  or  driv- 
ing upon  said  street  from  the  south,  ap- 
proaching said  crossing,  are  compelled  to  and 
do  depend  entirely  upon  the  post,  bell,  and 
apparatus  hereinbefore  described  for  their 
safety,  and  for  the  proper  and  safe  time  to 
pass  over  defendant's  track  upon  said  street; 
that  the  purpose  of  placing  said  bell,  post, 
and  apparatus  was  and  is  to  notify  people 
when  It  is  safe  to  pass  over  said  track ;  tbat 
on  said  28th  day  of  February,  as  she  approach- 
ed said  crossing,  she  proceeded  carefully, 
and,  as  she  approached  said  track,  she  saw 
the  post  or'  frame  upon  which  the  bell  was 
placed  to  give  warning  and  the  bell,  post,  and 
apparatus  bad  no  other  or  different  appear- 
ance than  It  had  when  she  crossed  before; 
tbat  relying  upon  the  duty  of  the  defendant 
company  and  relying  upon  tbe  fact  that  the 
bell  was  not  ringing  and  did  not  ring,  and 
believing  that  the  bell's  not  ringing  was  an 
Invitation  for  her  to  proceed  to  cross  said 
track,  and  believing  that  by  reason  of  said 
bell  not  ringing  It  was  meant  and  indicated 
tbat  there  was  no  approaching  train,  and  did 
then  and  there,  with  due  care  and  caution, 
proceed  with  her  husband  upon  defendant's 
said  track.  It  is  further  alleged  that  tbe 
defendant  negligently  failed  to  give  to  tbe 
plaintiff  the  proper  warning  and  signals  of 
an  approaching  train,  and  negligently  and 
carelessly  allowed  the  apparatus  connected 
with  said  bell  to  become  and  remain  broken 
and  out  of  order,  so  tbe  bell  would  not  and 
did  not  ring  or  give  warning  whatever  when 


there  was  a  train  approaching  said  cro«8lng ; 
tbat  on  said  28tb  day  of  February,  1905.  said 
bell  was  out  of  order,  broken,  and  would  not 
and  did  not  ring,  and  that  the  defendant  bad 
negligently  allowed  said  bell  to  be  and.  re- 
main out  of  order  and  In  such  condition  tbat 
It  would  not  ring  or  give  warning  for  the 
apace  of  30  days,  knowing  it  was  in  that  con- 
diUon ;  *  *  •  "that  all  of  plaintiff's  said 
injuries  were  caused  by  tbe  wrongful  and 
negligent  act  of  tbe  defendant  In  failing  to 
repair  said  bell  and  apparatus  at  said  cross- 
ing, thereby  giving  notice  of  the  approach  of 
trains  at  said  crossing.  Plaintiff  avers  tbat 
both  plaintiff  and  her  husband  relied  upon 
said  bell,  and  believed  that  said  bdl  would 
give  the  usual  alarm  In  case  any  train  would 
approach  said  crossing  and  within  a  quarter 
of  a  mile  of  said  crossing;  that  by  reason 
of  the  broken  condition  of  said  bell  and  ap- 
paratus said  bell  failed  to  give  any  alarm  or 
notice  to  the  plaintiff  of  the  approach  of  said 
train;  that  plaintiff  and  her  husband  were 
thereby  misled  and  deceived  by  said  defend- 
ant and  caused  to  go  upon  said  crossing,"  etc. 
It  is  argued  that  the  demurrer  to  the  second 
paragraph  of  tbe  complaint  should  have  been 
sustained  because  it  shows  that  appellee  re- 
lied solely  on  tbe  electric  bell  to  give  her 
warning  and  failed  to  look  or  listen  for  an 
approaching  train ;  and  that  her  failure  to  do 
so  constituted  contributory  negligence.  It  Is 
true  tbat  the  complaint  charges  tbat  her  in- 
juries were  due  to  tbe  negligence  of  appel- 
lant in  falling  to  repair  said  heU  and  to  give 
any  notice  of  the  approach  of  said  train,  bnt 
it  also  avers  tbat  as  she  approached  the  trade 
"she  carefully  observed  and  listened  for  tbe 
warning  and  for  an  approaching  train. 
*  *  *  [and]  as  appellant  approached  said 
crossing  and  railroad  she  proceeded  carefully 
and  with  due  care  and  caution,"  etc.  It  is 
further  alleged  that  she  was  without  fault 
or  negligence.  While  the  failure  to  give 
warning  is  charged  as  an  act  of  negligence 
of  appellant,  it  cannot  be  conceded  tbat  tbe 
complaint  shows  tbat  her  conduct  was  so 
heedless  as  to  show  contributory  negligence. 

Objections  to  tbe  complaint  are  not  well 
taken.  Tbe  court  did  not  err  In  ovorruling 
appellant's  motion  for  Judgment  on  the  an- 
swers to  interrogatories  notwithstanding  the 
general  verdict,  for  the  reason  tbat  there  is 
not  an  Irreconcilable  conflict  betweoi  tbe 
two.  Objection  Is  made  to  tbe  sixth,  seventh, 
and  eighth  instructions  given  by  the  court  of 
its  own  motion.  In  the  sixth  the  Jury  were 
told  that  plaintiff  had  tbe  right,  as  she  ap- 
proached the  crossing  In  question,  to  look  and 
listen  for  the  warning  of  danger  from  said 
electric  bell,  and,  if  said  bell  was  out  of  con- 
dition and  had  been  for  such  a  period  of  time 
that  the  company  might,  by  the  exercise  of 
ordinary  care,  have  repaired  the  same  and 
it  failed  to  do  so,  it  was  guilty  of  negligence. 

Tbe  only  criticism  of  this  Instruction  is 
tbat  there  was  no  evidence  tbat  the  bell  was 
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out  of  order  or  t^as  out  of  condition,  but  that 
It  was  disconnected  and  Iiad  ceased  to  be 
used  as  a  warning  device  about  six  months 
prior  to  the  accident,  and  tliat,  therefore,  the 
court's  instruction  was  misleading.  We  are 
not  referred  to  the  part  of  the  record  in 
which  the  evidence  upon  this  question  to  to 
I>e  found,  still  as  the  question  was  whether 
the  bell  would  or  would  not  ring,  it  being 
in  its  accustomed  place,  whether  because  it 
was  out  of  order  or  disconnected,  would  not 
be  material.  If  there  was  no  evidence  tbat 
it  was  out  of  order,  the  jury  will  not  be  pre- 
sumed to  have  found  that  it  was. 

The  objection  to  the  seventh  is  substantial- 
ly the  same  as  that  to  the  sixth,  and  for  the 
same  reason  what  we  have  said  of  the  sixth 
applies  to  the  seventh. 

The  eighth  Instruction  to  as  follows:  "Ton 
will  bear  in  mind  that  I  have  said  to  you 
that  she  herself  must  be  free  from  fault  It 
Is  the  law  at  this  time  that,  where  a  person 
is  injured  on  a  railroad  crossing  of  a  public 
highway,  the  presumption  is  that  the  plain- 
tiff used  the  degree  of  care  and  caution  that 
the  law  requires.  This  presumption,  how- 
ever, may  be  removed  by  the  evidence,  and 
the  burden  is  upon  the  defendant  to  remove 
that  presumption."  It  is  stated  by  appel- 
lant that  said  Instruction  necessarily  gave 
the  jury  the  impression  that  evidence  of 
contributory  n^Ugence  could  come  only  from 
the  appellant's,  witnesses.  We  cannot  admit 
that  such  impression  would  be  made  upon  a 
Jury  of  average  intelligence. 

Complaint  is  made  of  the  refusal  of  the 
court  to  give  instructions  numbered  1,  8, 
12,  and  each  of  them,  requested  by  appellant. 
Said  first  instruction  would  have  Instructed 
the  jury  to  return  a  verdict  for  the  defend- 
ant In  -view  of  the  evidence,  it  would  have 
been  error  to  have  given  it  The  eighth 
would  have  told  the  jury  that  appellee  should 
have  made  a  reasonable  effort  to  have  the 
team  stopped  at  the  greatest  possible  distance 
from  the  track  from  which  she  would  be 
able  to  see  the  track  east  and  west  of  the 
crossing,  and  to  both  look  and  listen  for  ap- 
proaching trains,  and  that,  if  she  failed  to 
do  so,  she  could  not  recover.  In  determining 
whether  appellee  should  have  stopped  the 
team,  and  whether,  if  she  failed  to  do  so, 
she  would  be  guilty  of  contributory  negli- 
gence, It  would  be  proper  to  take  into  con- 
sideration the  evidence  as  to  the  electric 
bell,  and  how  plaintiff  was  reasonably  in- 
fluenced by  appellant's  conduct  in  connection 
therewith.  The  instruction  as  requested 
would  have  taken  such  evidence  from  the 
consideration  of  the  jury.  The  twelfth  In- 
struction was  correctly  refused  because  it 
undertook  to  tell  the  jury  what  the  pre- 
ponderance of  the  evidence  showed. 

The  thirteenth  •  was  as  follows:  "While, 
as  I  have  said,  the  electric  bell  may  have 
been  out  of  condition  and  out  of  service  for 
such  a  length  of  time  that  the  defendant 
might,  by  the  exercise  of  ordinary  care,  have 


known  of  its  condition  and  repaired  It  and 
by  its  failure  so  to  do  said  company  might 
be  guilty  of  negligence,  I  also  charge  you 
that  such  bell  may  have  been  out  ot  service 
and  disconnected  for  such  a  length  of  time 
as  to  charge  persons  living  in  the  vicinity 
familiar  with  the  crossing  and  in  the  habit  of 
using  the  crossing  with  knowledge  of  its 
condition  and  to  Indicate  to  them  an  inten- 
tion on  the  part  of  the  company  to  discon- 
tinue the  use  of  such  bell."  The  refusal  to 
give  this  instruction  was  harmless,  because 
the  evidence  shows  that  appellee  did  not 
know  that  the  bell  was  out  of  order,  or  not 
working. 

Appellant  complains  of  the  refusal  of  the 
court  to  submit  to  the  jury  Interrogatories 
50,  53,  56,  57,  and  58.  Neither  the  interroga- 
tories nor  the  substance  of  them  is  set  out 
in  the  brief.  This  admission  indicates  that 
counsel  are  not  seriously  insisting  on  the 
exception. 

The  evidence  shows  that  anpellee  came  to 
Sunman  about  once  a  month;  tbat  she  was 
familiar  with  the  crossing  at  which  she  re- 
ceived her  Injury;  that  it  was  a  dangerous 
crossing,  because  near  the  railroad  build- 
ings obstructed  the  view  of  the  track.  She 
knew  of  the  alarm  bell  for  about  one  year 
before  the  accident;  knew  tbat  it  rang  upon 
the  approach  of  a  train;  saw  the  bell  and 
post  on  the  day  of  the  accident  when  she  was 
on  the  street  about  120  feet  away,  and  after 
she  bad  gotten  on  the  wagon  going  home; 
that  both  before  and  after  she  got  on  the 
wagon  she  listened  and  looked  for  a  train, 
and  did  not  see  or  hear  any.  When  she 
and  her  husband  got  near  the  crossing,  her 
husband,  who  was  driving,  pulled  back  the 
horses  and  looked  each  way  for  the  train, 
but  mostly  looked  toward  the  bell;  did  not 
hear  It  ring,  or  did  not  hear  a  whistle  or 
any  sound  after  she  had  gotten  into  the 
wagon;  did  not  know  that  the  bell  was 
broken  and  out  of  repair.  She  thought  it 
would  ring  if  a  train  were  coming.  The 
horses  were  walking  slow  at  the  time.  They 
had  their  feet  on  front  rail  of  the  track 
when  she  saw  the  train.  It  was  running  at 
about  60  miles  an  hour.  Her  husband  pulled 
back  the  horses  a  step,  but  not  enough  to  es- 
cape the  train,  and  they  were  struck. 

The  evidence  to  conflicting  as  to  where  and 
how  many  times  the  whistle  on  the  locomo- 
tive was  sounded.  The  failure  of  appellant's 
signal  to  give  warning  raised  the  presump- 
tion of  safety.  That  fact  was  important  at 
least,  upon  the  question  of  appellee's  contrib- 
utory negligence.  Pittsburg,  etc.,  R,  Go.  v. 
Yundt,  78  Ind.  373,  41  Am.  Rep.  580;  Cleve- 
land, etc.,  K.  Co.  V.  Heine,  28  Ind.  App.  163. 
62  N.  E.  455,  and  cases  cited;  Sweeney  v. 
Old  Colony  Co.,  10  Allen  (Mass.)  368,  87 
Am.  Dec.  644;  Bonnell  y.  Delaware,  etc, 
Co.,  3d  N.  J.  Law,  189;  Union  Paa  R.  Co.  v. 
Henry,  36  Kan.  565,  14  Pac  1;  1  Thomp- 
son's Neg.  404;  Elliott  on  Railroads,  i  668; 
Cleveland,  etc.,  R.  Co.  v.  Coffman,  30  Ind. 
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App.  466^  64  N.  B.  283,  66  N.  B.  179.  Horton 
on  Negligence,  S  T98,  says  tbat  a  better  opin- 
ion  is  "that  it  Is  r  duty  for  the  road  to 
place  a  flagman  at  all  crossings  where'  th»e 
is  a  flow  of  travelers  and  a  sufiSdent  passage 
of  trains."  Diligence  is  comparatlTe,  de- 
pending largely  upon  the  circumstances  call- 
ing for  its  use.  The  courts  do  not  require 
the  same  from  parties  who  are  apparently 
lured  to  their  Injury  or  destruction  t^  the 
misleading  conduct  of  the  adversary  party 
and  for  which  they  are  not  responsible. 

From  the  facts  detailed,  it  was  for  the 
jury,  under  proper  Instructions  from  the 
court,,  to  determine  with  whom  the  reeponsi- 
blUty,  under  the  law.  rested  for  the  injury 
to  the  plaintiff.  We  are  not  warranted  in 
disturbing  the  verdict 

Judgment  afiSrmed. 


(40  Ind.  App.  66) 

McOLDRB  V.  LENZ.    (No.  5,971.) 

(Appellate  Court  of  Indiana.  Division  No.  2. 
April  11,  1907.) 

1.  TBIAI,— IWSTBDCTIOXS— INVAMKO  PbOVIROB 
OV  JUBT. 

An  instruction,  in  an  action  by  a  child  for 
services  rendered  his  deceased  foster  parents, 
that  the  proof  of  declarations  made  by  the  par- 
ents, evidencing  a  purpose  to  devise  to  the  child 
their  property,  was  admitted  to  prove  that  the 
parents  intended  to  compensate  the  child  for 
services  rendered  to  tbcm,  was  not  objectionable 
as  invading  the  province  of  the  jury,  in  that  it 
informed  them  of  what  the  declarations  tended 
to  prove. 

2.  Work  ahd  Labob  —  Sebvioes  Between 
Pebsons  in  Family  Relation. 

Where  one  is  talcen  into  the  family  of  an- 
other, and  treated  as  a  member  of  the  hoase- 
hold,  there  is,  ordinarily,  no  implied  obligation 
to  compensate  her  for  services  rendered. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Work  and  Labor,  {  11%.] 

3.  Same. 

Recovery  cannot  be  had  for  services  vol- 
ontarily  rendered,  without  expectation  at  the 
time  of  their  performance  tbat  tliey  will  be  paid 
for,  though  there  may  have  been  a  hope  or  de- 
sign on  the  part  of  the  person  rendering  them 
that  they  will  be  gratuitously  rewarded. 

[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Work  and  Labor,  f  9.] 

4.  EzEODTOBs  and  Administbatobs  —  Clahc 
FOB  Skbvioeb— Evidence— SuFFicMNOT. 

In  a  suit  to  establish  a  claim  against  the 
estates  of  decedents,  who  were  foster  parents 
of  the  claimant,  the  evidence  showed  that  there 
was  no  express  aKreement  to  pay  claimant  for 
services  rendered  for  the  parents,  nor  any  evi- 
dence that  they  agreed  with  claimant  to  make 
any  disposition  by  will  in  her  favor  in  consid- 
eration of  her  rendering  services  for  them,  but 
showed  that  the  parents  made  declarations  to 
neighbors  and  friends,  without  any  design  of 
influencing  the  action  of  claimant,  mdicating  a 
desisrn  to  will  their  property  to  her.  Held,  in- 
Fufficient  as  a  matter  of  law  to  estaltlish  a 
contract  essential  to  entitle  claimant  to  recover.. 

Appeal  from  Circuit  Court,  Putnam  Coun- 
ty ;  Presley  O.  Colllver,  Judge. 

Separate  actions  by  Bstella  Lenz  against 
William  A.  McClure,  administrator  of  the  es- 
tates of  Josephna  Davis  and  Mary  E.  Davis, 
deceased^  to  establish  a  claim  against  caeb 


estate  of  the  decedents.    From  a  Jodgmatt' 
for  plaintiff  in  each  action,  defendant  in  each 
action  appeals.    Reversed. 

O.  C  Moore  and  Thos.  T.  Moore,  for  ap> 
pellant    S.  A.  Hays,  for  appellee. 

RABB,  J.  The  appellant  Is  the  administra- 
tor of  both  the  estates  of  Josepbus  Davis  and 
of  Mary  E.  Davia,  who  was  bis  wife.  The  ap- 
pellee filed  a  claim  in  the  court  below  against 
the  estate  of  each  of  the  appellant's  intestates 
tor  work  and  labor  done  and  performed  for 
decedents  during  their  lifetime,  and  from  the 
year  1891  to  tbe  19th  day  of  January.  1901. 
The  claims  against  the  two  estates  are  In  pre- 
cisely the  same  language  and  cover  the  same 
services.  The  causes  were  consolidated  in  tbe 
court  below,  a  jury  trial  bad,  resulting  in  a 
verdict  In  appellee's  favor,  assessing  her  re- 
covery at  1500.  Appellant's  motion  for  a  new 
trial  In  behalf  of  both  the  estates  represented 
by  hlffl  was  overruled,  and  judgment  render- 
ed In  appellee's  favor  on  the  verdict,  and  this 
ruling  of  the  court  is  the  only  error  assigned 
here. 

Two  instructions  given  by  tbe  conrt  to  the 
jury  are  complained  of.  Tbe  objections  to  one 
of  them,  however,  has  been  obviated  by  a  cor- 
rection of  the  record.  The  other  instructkni 
thus  complained  of  relates  to  an  instruction 
given  by  the  court  to  tbe  jury  in  ref eroice  to 
the  application  of  certain  evidence  admitted 
by  the  court.  The  appellee  was  permitted  to 
prove,  over  the  objection  of  the  appellant, 
declarations  made  by  his  Intestates  of  a  pur- 
pose on  their  part  to  devise  all  their  property 
to  the  appellee,  and  a  desire  tbat  sbe  ebould 
have  all  their  property.  The  court,  in  tbis  In- 
struction, Informed  the  jury  tbat  these  dec- 
larations were  admitted  for  the  sole  purpose 
of  tending  to  prove  that  the  said  intestates 
intended  to  compensate  the  claimant  for  serv- 
ices rendered  to  tbem.  It  is  insisted  tliat  this 
instruction  of  the  court  was  an  invasion  of 
the  province  of  the  jury ;  that  It  informed  the 
jury  of  what  these  statements  tended  to 
prove.  We  cannot  agree  with  this  contention 
of  appellant  The  instruction  complained  of 
simply  indicated  to  tbe  jury  tbe  matter  hi 
Issue  to  which  the  evidence  was  to  be  applied. 
It  bad  no  other  purpose,  and  was  mtlrely 
competent  Smith  t.  State,  142  Ind.  290,  41 
N.  E.  595 ;  White  T.  State,  153  Ind.  689,  54 
N.  E.  763. 

The  question  that  Is  seriously  urged  upon 
tbe  consideration  of  the  court  tar  a  reversal 
of  tbe  cause  is  the  suflaciency  of  the  evldoice 
to  sustain  tbe  verdict  of  the  jury.  There  is 
no  substantial  conflict  In  the  evidence.  It 
appears  therefrom  tbat  appellee's  mother 
died  when  appellee  was  an  Infant ;  that  her 
father  took  her,  when  she  was  about  two 
years  old,  to  tbe  home  of  the  appellant's  In- 
testates, and  left  her  with  than,  making  no 
provision  whatever  for  her  support  and,  so 
far  as  the  evidence  discloses,  practically  aban- 
doning her.    Tbe  appellant's  Intestates  bad 
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no  children  of  their  own.  They  were  In  Very 
humble  circumstances,  but  Josephus  Davis 
owned  40  acres  of  land,  which  wltneeses  val- 
ue at  from  $10  to  $20  per  acre,  and  upon  this 
they  had  their  home,  and  off  of  this  they 
made  their  living.  The  appellant's  intestates 
t<>oli:  the  homeless  little  waif,  not  only  into 
their  home,  but  Into  their  hearts  as  well,  and 
raised  her  as  their  own  daughter,  gave  her 
all  the  privileges  and  opportunities  their  hum- 
ble fortunes  permitted;  gave  food,  shelter, 
and  parental  care  and  love.  She,  In  return, 
reciprocated  their  affection  and  while  she 
was  an  Inmate  of  their  home  did  what  she 
could  to  lighten  their  burdens.  When  about 
16  years  of  age  she  married,  but  contin- 
ued to  visit  her  home,  and  when  there 
would  aid  her  foster  parents  In  wliatever 
there  was  to  do.  She  abandoned  her  first  hus- 
band and  went  to  Terre  Haute  to  live.  From 
this  time  on  she  was  frequently  at  her  foster 
parents'  home.  Just  bow  much  of  the  time  is 
not  clear  from  the  evidence,  but  when  at  home 
aided  them  in  their  work.  On  the  10th  day  of 
January,  1901,  she  married  a  second  time,  and 
it  is  up  to  the  date  of  this  marriage  for  which 
she  charges  services.  Both  Josephus  Davis  and 
his  wife  repeatedly  declared  to  their  neigh- 
bors and  friends  and  relatives  that  they  In- 
tended the  appellee  to  have  all  their  property 
after  they  were  gone.  On  some  occasions 
they  would  say  that  she  had  earned  it 
These  declarations  do  not  appear  to  have 
been  made  either  to  the  appellee,  or  In  her 
presence.  They  were  made  to  no  one  who  rep- 
resented her  in  any  way.  The  evidence  does 
not  dl^iclose  that  they  were  made  for  the  pur- 
pose of  inducing  the  appellee  to  remain  with 
them,  or  to  perform  any  service  for  them; 
nor  docs  the  evidence  Indicate  that  any  serv- 
ices that  were  performed  by  her  were  per- 
formed In  reliance  upon  any  declaration 
made  by  them  that  they  Intended  her  to  have 
their  property  when  they  were  gone.  Jose- 
phus Davis  died  about  six  weeks  before  his 
wife,  and  on  his  deathbed  expressed  the  wish 
that  all  their  property  go  to  his  wife  while 
fhB  lived,  and  that  the  appellee  should  take 
>t  when  his  wife  was  dead.  There  Is  no  room 
to  doubt  from  the  repeated  declarations  of 
both  the  husband  and  wife  that  it  was  their 
desire  that  appellee  should  have  their  prop- 
erty. The  husband  made  no  will  In  his  life- 
time, and  after  his  death  his  widow,  although 
several  times  mentioning  the  fact  that  she  de- 
sired some  one  to  draw  up  papers  for  her, 
and  requesting  her  brothers  to  get  some  one 
to  perform  that  service,  yet  it  was  deferred, 
and  no  will  was  ever  made  by  her. 

The  theory  of  appellee's  claim  Is  tliat  she 
is  entitled  to  recover  the  value  of  the  services 
rendered  to  them  while  she  was  a  member  of 
their  family,  and  on  the  occasion  of  her  visits 
to  her  footer  parents  after  her  first  marriage 
and  prior  to  her  second,  as  we  understand  it, 
on  account  of  an  Implied  promise  on  their 
part  to  compensate  her.  Where  one  is  taken 
into  the  fkmily  of  another,  and  treated  as  a 


member  of  the  household,  tboe  Is  ordinarily 
no  Implied  obligation,  on  the  one  hand,  to 
pay  for  board,  care,  and  shelter,  or,  on  the 
other,  for  services  rendered.  Brown  v.  Tar- 
yan,  74  Ind.  305 ;  Marquess  v.  LaBaw,  82  Ind. 
550 ;  Wright  v.  McLarinan,  92  Ind.  103 ;  Lock- 
wood  V.  Bobbins,  123  Ind.  398,  25  N.  E.  453 ; 
James  v.  Glllen,  3  Ind.  App.  472,  30  M.  E.  7 ; 
Doan  V.  Dow,  8  Ind.  App.  326,  33  N.  E.  709 ; 
Croxton  v.  Foreman,  13  Ind.  App.  443,  41  N. 
E.  838.  Nor  will  an  action  lie  to  recover 
for  services  voluntarily  rendered,  without  ex- 
pectation at  the  time  of  the  performance  of 
the  services  that  they  will  be  paid  for,  and 
the  fact  that  the  services  have  been  rendered. 
In  the  hope  or  design  on  the  part  of  the  per- 
son rendering  them  that  they  will  be  gratui- 
tously rewarded  by  the  persons  for  whom 
they  have  been  rendered,  will  not  take  the 
case  out  of  the  rule.  Warring  v.  Hill,  89  Ind. 
497;  Crampton  v.  Logan,  28  Ind.  App.  407, 
63  K.  E.  51.  In  .order  to  sustain  the  Judgment 
of  the  court  bel^w,  the  evidence  must  be  suffi- 
cient to  have  sustained  a  judgment  in  favor 
of  the  appellee  had  she  sued  the  appellant's 
Intestates  in  their  lifetime  for  the  claim  she 
has  presented  against  their  estates.  The  evi- 
dence in  this  case  absolutely  precludes  the 
inference  that  there  was  at  any  time  an  ex- 
press agreement  on  the  part  of  the  appellant's 
intestates  to  pay  appellee  for  her  services  at 
the  time  she  came  to  tbem  a  helpless  little 
babe,  or  at  any  time  thereafter.  Nor  does  the 
evidence  show  that  they  at  any  time  agreed 
with  her,  or  with  any  one  in  her  behalf,  to 
make  any  disposition,  by  will  or  otherwise.  In 
her  favor.  In  consideration  of  her  remaining 
with  them,  or  performing  services  for  them. 
All  their  declarations  with  reference  to  mak- 
ing a  will  or  disposing  of  their  properly  in 
tier  favor  were  purely  voluntary  on  their 
part,  made  to  neighbors  and  friends,  without 
any  design  of  influencing  ber  action,  and  bad 
no  contractual  force  whatever.  And  although 
the  evidence  shows  that  the  Davises  frequent- 
ly said  they  wanted  the  appellee  to  have  their 
property,  and  sometimes  said  they  thought 
she  bad  earned  it,  these  statements  and  this 
desire  on  their  part  was  prompted  purely  by 
their  love  and  affection  for  appellee,  and  not 
because  there  was  any  legal  obligation  resting 
upon  either  of  them.  It  is  clearly  manifest 
from  the  evidence  tliat  no  declarations  of  this 
character  made  by  the  appellant's  intestates 
Influenced  the  action  of  the  appellee  in  con- 
tinuing to  remain  with  the  Davises  up  to  the 
time  of  her  marriage,  or  influenced  her  in  the 
performance  of  any  duty  she  did  perform  for 
them  whllashe  lived  with  tbem.  And  after 
ber  marriage  the  services  she  rendered  her 
foster  parents  upon  the  occasion  of  her  visits 
home,  and  while  she  was  a  temporary  mem- 
ber of  their  family,  were  purely  voluntary, 
and  such  services  as  dutiful  children  would 
naturally  render  upon  like  occasions,  and 
were  rendered  without  thought  of  compensa- 
tion on  her  part.  The  only  evidence  that 
tends  in  any  degree  whatever  to  support  the 
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appellee's  contention  Is  the  declarations  made 
by. the  Davlses  of  their  desire  that  appellee 
should  have  their  property  when  they  were 
gone. 

Reference  Is  made  by  appellee's  counsel 
to  the  case  of  Wallace  v.  Long,  105  Ind.  522, 
5  N.  E.  666,  55  Am.  Rep.  222,  as  supporting 
the  contention  that  such  declarations  rebut 
a  presumption  that  services  rendered  under 
the  circumstances  disclosed  by  the  evidence 
in  this  case  were  voluntarily  rendered,  with- 
out expectation  of  compensation.  In  that 
case  the  learned  Judge  who  rendered  the 
opinion  of  the  court.  In  speaking  of  the  evi- 
dence in  the  case  that  tended  to  support  the 
view  that  It  was  the  purpose  of  the  intestate 
to  make  a  provision  for  the  plalntifTs  ward 
by  win,  said:  "It  does,  however,  serve  to 
rebut  any  presumption,  which  otherwise  might 
have  obtained,  that  the  services  rendered 
were  gratuitously  performed,  or  that  they 
were  performed  under  the  mere  expectancy 
that  the  intestate  would  leave  the  plaintiff's 
ward  a  legacy."  The  reference  is  a  dictum  of 
the  Judge.  It  was  not  a  question  the  court 
was  called  upon  to  decide,  and  is  therefore 
not  entitled  to  that  consideration  which  a 
Judicial  declaration  of  the  law  by  the  court 
would  receive;  but  It  is  entitled  to  great 
weight  on  account  of  the  learning  and  abil- 
ity of  the  distinguished  Jurist  who  rendered 
the  opinion:  However,  It  Is  not  to  be  pre- 
sumed that  the  Judge  undertook  In  that  case 
to  law  down  the  rule  that  should  apply  to 
such  a  question,  with  all  its  conditions  and 
limitations.  There  can  be  no  question  but 
that  a  promise  to  make  a  will  In  favor  of  a 
person,  made  by  another  for  the  purpose  of 
Influencing  his  action  and  conduct  in  the 
matter  of  rendering  services  to  the  promissor, 
would  undoubtedly  repel  any  presumption 
that  services  rendered  under  such  inducement 
were  gratuitously  rendered.  Or  If  one  was 
induced  to  render  services  by  declarations  of 
a  party  not  in  the  form  of  an  exact  promise 
to  provide  for  one  In  his  will,  and  the  dec- 
laration was  made  for  the  purpose  of  Induc- 
ing the  person  to  render  the  service  charged 
for,  such  declaration  would  undoubtedly  repel 
the  presumption  that  the  services  so  ren- 
dered were  voluntarily  rendered,  even  where 
the  parties  were  members  of  the  same  family. 
But,  in  order  to  have  such  effect,  the  promise 
or  declarations  must  have  been  made  under 
such  circumstances  as  would  reasonably  have 
induced  the  person  in  whose  favor  they  were 
made  to  rely  upon  them,  and  the  sovices 
must  have  been  performed  in  reliance  upon 
them.  They  must  have  been  made  to  the  par- 
ty rendering  the  services,  or  to  some  one  in 
his  behalf,  or  they  must  have  been  made  in 
his  presence,  and  with  the  purpose  and  Inten- 
tion that  they  should  be  acted  upon  by  him. 


In  this  case,  the  declarati<»8  of  a  purpose 
to  devise  intestates'  property  to  the  ap- 
pellee were  not  made  either  to  the  appellee 
herself,  or  to  any  one  In  her  behalf.  They 
were  not  made  with  the  purpose  that  ttaey 
should  be  relied  upon  by  her.  They  were 
made  in  casual  ccmversatlons  with  neigh- 
bors and  friends,  not  shown  to  be  in  the 
presence  or  hearing  of  the  appellee.  And 
there  is  nothing  -In  the  evidence  to  indicate 
that  any  of  the  services  performed  by  the 
appellee  for  the  appellants  at  any  time  were 
made  in  reliance  upon  any  such  declarations, 
or  that  the  declarations  themselves  were 
made  with  the  thought  that  any  legal  obli- 
gation was  resting  upon  the  intestates  to 
make  such  disposition  of  their  property.  It 
is  perfectly  clear  that  the  declarations  were 
made  because  the  Intestates  regarded  the  ap- 
pellee with  the  love  and  affection  which  they 
would  have  for  their  own  child,  and  tliat  the 
services  rendered  by  appellee  to  the  appel- 
lant's Intestates  were  rendered  frcon  the  same 
motive,  not  from  any  merely  mercenary  con- 
sideration upon  either  side.  It  Is  unfortunate 
that  these  people  died  without  having  made 
such  provision  as  would  dispose  of  their  prop- 
erty In  the  way  they  wanted  It  to  go,  but  the 
courts  have  no  power  to  make  wills,  and. 
when  people  die  without  having  disposed  of 
their  property  in  the  way  they  desire  it  to 
go,  the  court  cannot  control  its  descent  under 
the  law. 

On  the  question  as  to  the  merits  of  appel- 
lee's claim  as  between  herself  and  these 
people  now  dead,  who  were  her  foster  par- 
ents, there  can  be  no  question  but  what  she 
received  from  them  fully  as  much  as  the  val- 
ue of  her  services  were  worth  to  them.  The 
only  support  the  Judgmsit  In  this  cause  could 
have,  from  any  consideration  at  all,  would  be 
the  consideration  that  it  would  be  carrying 
out  the  will  of  these  people,  who  are  rQ)re- 
sented  by  the  appellant;  not  that  there  was 
any  Just  claim  against  them,  when  they  died, 
in  favor  of  the  appellee. 

The  Judgment  is  reversed. 

ROBY,  P.  J.  (concurring).  I  am  constrained 
by  the  legal  propositions  stated  In  the  opin- 
ion, and  their  application  to  the  facts  of  the 
case,  to  concur  in  the  result  If  the  find- 
ings showed  that  appellee's  father  was  deter- 
red from  taking  her  away  from  Mr.  and  Mrs. 
Davis  by  a  promise  that  she  should  Inlierit 
their  property,  or  be  otherwise  comp^isated. 
then  I  would  not  agree  to  a  reversal.  They 
Intended  that  she  should  have  all  the  prop- 
erty. Some  one  may  have  a  legal  rlj^t  to 
prevent  her  receiving  the  smallest  part  of  It, 
but  those  invoking  the  letter  of  the  law  in  that 
behalf  must  also  abide  by  the  law  in  its 
strictness. 
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(226  111.  417)  

ABBOTT  et  al.  ▼.  BEEBB. 
(Supreme  Court  of  Illinois.     April  18,  1907.) 

1.  Pabtition  —  SAI.E  —  Vacation  —  Ihadb- 
QUACT  OF  Pmce. 

Inadequacy  of  price  is  not  of  itself  sntn- 
cient  to  set  aside  a  sale  in  a  partition  proceed- 
ing, unless  it  is  so  grossly  inadequate  as  to  es- 
tablish fraud. 

[Ed.  Note.— For  cases  in  iwint,  see  Ceat.  Dig. 
vol.  38,  Partition,  f  367.] 

2.  Saice. 

Where  land  was  sold  under  a  partition  pro- 
ceeding, to  which  an  alleged  insane  person  was 
a  party,  for  less  than  the  appraised  value,  and 
a  guaranty  was  filed  that  on  resale  the  land 
would  bring  a  higher  price,  the  purchasers  were 
not  too  late  to  defeat  a  resale,  where  they  de- 
posited in  court  before  such  resale  was  ordered 
the  increased  amount  such  insane  jMrson  would 
derive  at  the  price  guarantied. 

3.  Save. 

Where,  in  a  partition  proceeding  to  which 
18  persons  were  parties,  on«>  of  them  being  an 
alleged  insane  person,  the  land  was  sold  for  less 
than  the  appraised  value  and  a  guaranty  was 
filed  that  on  resale  it  would  bring  a  higher  price, 
and  the  purchasers  deposited  in  court  the  in- 
creased amount  such  insane  person  would  de- 
rive at  the  price  guarantied,  and  it  did  not  ap- 
pear that  a  price  substantially  greater  than  that 
guarantied  could  be  obtaineo,  it  was  error  to 
order  a  resale,  since  the  rights  of  the  alleged 
insane  person  were  protected,  and  the  other  par- 
ties were  not  entitled  to  relief  against  the  result 
of  their  .own  negligence  in  not  protecting  their 
rights  at  the  sale. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  ParUtion,  t  367.] 

4.  JuDioiAi,  Sales— Vacation  — DiscBETioN 

OF  COTJBT. 

Though  the  chancellor  has  a  broad  discre- 
tion In  approving  or  disap_proving  sales  made  by 
the  master  in  chancery,  it  is  not  an  arbitrary 
one.  but  must  be  exercised  in  accordance  with 
established  principles  of  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Judicial  Sales,  {  59.] 

Appeal  from  Clrcnlt  Court,  Kankakee  Coim- 
ty;  A.  O.  Marshall,  Jndge. 

Partition  proceeding  between  Nellie  Jane 
Leonard  Abbott  and  others  and  Frank  R.  Bee- 
be.  Appeal  from  an  order  snstnlning  excep- 
tions to  the  master's  report,  setting  aside  a 
sale  of  tbe  property  and  ordering  a  resale. 
Reversed  and  remanded. 

This  case  arises  oat  of  a  partition  proceed- 
ing brought  In  tbe  circnit  court  of  Kankakee 
county.  J.  Frank  Leonard  died  intestate, 
seised  of  certain  city  and  farm  property, 
which  descended  to  bis  heirs  at  law,  who 
were  his  first  cousins,  to  the  number  of  18. 
All  of  these  were  adults,  and  all  bat  one 
were  of  sound  mind  and  free  from  disability 
to  convey  land;  the  one  exception  being  Jane 
O.  Smith,  who  is  alleged  to  be  of  unsound 
mind.  Partition  proceedings  were  Instituted, 
■  under  which  a  decree  of  partition  was  en- 
tered and  commissioners  appointed,  who  re- 
ported that  the  land  was  not  susceptible  of 
division  without  manifest  prejudice  to  the 
parties  in  interest  They  appraised  tbe  city 
property  at  $4,000  and  the  farm  lands  at 
$7,200.  The  court  thereupon  entered  a  de- 
cree of  sale  May  31,  1006.    After  publication 


Of  notice  once  a  we^  for  four  successive 
weeks  by  tbe  master  in  chancery  and  posting, 
a  sale  was  held  under  bis  direction  on  Au- 
gust 2,  1906.  The  city  property  was  sold  to 
appellant  E.  C.  Hamilton  for  $3,550  and  the 
farm  property  to  appellant  Addle  A.  Sawyer 
for  $5,100.  Exceptions  were  filed  to  the  mas- 
ter's report  of  sale  by  various  heirs,  including 
Jane  O.  Smith,  the  cousin  alleged  to  be  of  un- 
sound mind.  She  appeared  by  guardian  ad 
litem.  At  tbe  same  time  guaranties  were  pre- 
sented to  tbe  court  to  the  effect  that  upon 
resale  of  tbe  premises  tbe  req)ective  signers 
would  bid  on  tbe  city  property  at  least  $4,000 
and  on  tbe  farm  property  at  least  $6,000. 
Before  these  exceptions  were  beard  by  the 
court  appellant  B.  C.  Hamilton  tendered  in 
open  court  $25  as  one-eighteenth  of  the  differ- 
ence between  the  price  bid  by  him  at  the  sale 
and  tbe  price  guarantied  upon  a  resale,  and 
appellant  Addle  A.  Sawyer  in  like  manner 
tendered  $50  for  the  one-eighteenth  of  such 
difference  as  to  the  premises  purchased  by 
her  at  the  master's  sale;  these  amounts  be- 
ing tendered  In  faVor  of  Jane  O.  Smith,  tbe 
heir  alleged  to  be  of  unsound  mind.  On  the 
hearing  it  was  shown  that  the  master  in  chan- 
cery had  sold  the  property  at  tbe  door  of  the 
court  house  in  Kankakee  county,  as  tbe  de- 
cree and  notices  provided,  and  tbat  there 
were  several  proqiective  purchasers  present 
and  several  bids  made  for  each  piece  before 
it  was  finally  struck  off;  that  during  tbat 
time  be  was  crying  the  sale  tbe  master  in 
chancery,  at  the  request  of  the  representa- 
tives of  certain  of  the  heirs,  delayed  the  sale 
to  see  if  these  representatives  could  not  pro- 
cure higher  bids;  that  the  sale  was  kept  open 
an  hour  or  more;  tbat  tbe  premises  in  ques- 
tion were  finally  struck  off  to  tbe  highest  re- 
spective bidders,  and  there  was  no  request 
from  anyone  to  further-  delay  the  sale.  The 
trial  court  ordered  the  person  who  offered  the 
guaranty  on  tbe  city  property  to  deposit,  in 
addition  to  such  guaranty,  $500  In  cash  as 
earnest  money,  and  the  person  who  offered 
the  guaranty  on  the  farm  property  to  deposit. 
In  addition,  $1,000  in  cash  as  earnest  mon- 
ey, which  was  done  In  both  Instances,  where- 
upon the  court  sustained  tbe  exceptions  to 
the  master's  report,  set  aside  the  sale,  and 
ordered  a  resale  of  the  premises.  From  this 
order,  an  appeal  Is  taken  to  this  court. 

Wheeler  &  Wheeler,  J.  Bert  Miller,  Bert  L. 
Cooper,  and  C.  B.  Sawyer,  for  appellants.  W. 
R.  Hunter,  Savary  &  Bnel,  and  O.  M.  Clay 
Buntaln,  for  appellee. 

CARTER,  J.  (after  stating  tbe  fticts).  No 
fraud  or  miscondact  on  the  part  of  tbe  pur- 
chasers or  the  officer  conducting  tbe  sale,  or 
any  other  person  connected  therewith,  is 
charged  In  these  proceedings,  and  no  conten- 
tion is  made  as  to  the  illegality  or  Insufficien- 
cy of  any  of  the  proceedings  prior  to  tbe  sale; 
tbe  whole  dlfllculty  arising  upon  the  alleged 
Inadequacy  Of  the  amounts  bid  and  the  fact 
tbat  a  person  who  Is  claimed  to  be  of  unsound 
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mind  bas  an  Interest  In  the  property.  U 
Jane  O.  Smith  were  of  sound  mind,  the  same 
as  the  other  17  heirs  who  are  interested  In 
the  lands  involved,  under  the  authorities  the 
r^)ort  of  the  sale  should  have  been  approved. 
Inadequacy  of  price  is  not  In  Itself  su£acient 
to  set  aside  a  sale  unless  It  Is  so  grossly  In- 
adequate as  to  establish  fraud.  Heberer  v. 
Heberer,  67  111.  253;  Quick  y.  Collins,  197 
IIL  8&1,  64  Jf.  B.  288.  These  beln  were  all 
duly  made  parties  to  the  partition  proceed- 
ings and  had  ample  notice  of  the  sale.  Courts 
will  not  refuse  to  confirm  a  Judicial  sale  or 
order  a  resale  on  the  motion  of  an  interested 
party,  merely  to  protect  him  against  the  re- 
salt  of  his  own  negligence^  where  be  is  under 
no  disability  to  protect  his  own  rights  at 
sncb  sale.  Barling  t.  Peters,  1S4  111.  606,  25 
N.  E.  766;  Quigley  ▼.  Bredcenrldge,  180  111. 
627,  M  N.  E.  680.  "PubUc  policy  requires 
stability  In  all  Judicial  sales  and  that  they 
sboold  not  be  disturbed  for  slight  causes.  To 
do  so  would  Impair  that  confidence  so  essen- 
tially necessary  to  Induce  persons  to  become 
pwrchasers  when  real  estate  Is  offered  for 
sale  under  a  Judgment  or  decree  of  a  court.'' 
Conover  v.  Musgrave,  68  UL  58.  It  Is  true 
in  this  case  tbat  the  price  bid  for  each  piece 
was  considerably  less  than  the  value  fixed 
by  the  appraisers  and  less  than  the  guaranty 
made  to  the  court  as  to  the  price  tbat  woald 
be  paid  if  the  lands  were  resold.  Beal  estate 
rarely  brings  "its  fall  valoe  at  a  forced  sale 
for  casta  in  hand."  Allen  T.  Bbepard,  87  IIL 
314. 

Should  these  17  co-tenants  who  were  not 
under  disability  be  allowed  whatever  benefit 
might  accrue  to  them  from  a  resale,  to  which 
they  would  not  otherwise  be  entitled,  merely 
from  the  fact  that  they  bad  been  Joined  in  a 
partition  proceeding  with  a  person  who  is 
alleged  to  be  of  nnsound  mind?'  It  bas  al- 
ways been  recognized  by  this  court  tbat  It  is 
the  primary  and  insistent  duty  of  all  coarts 
to  guard  with  great  care  the  Interests  of 
minors.  Insane  and  distracted  persons,  and 
others  under  similar  disabilities.  Where  the 
Interests  of  such  persons  have  been  Involved 
and  the  refusal  to  set  aside  a  sale  and  order 
another  sale  would  result  in  substantial  and 
irreparable  loss  to  them,  it  bas  been  held  tbat 
it  was  appropriate  to  order  a  resale  of  land. 
Jennings  v.  Dnnpby,  174  111.  86,  50  N.  B. 
1046;  Klebel  v.  Lelck,  216  111.  474.  76  N.  E. 
187;  Compton  t.  McCaffree,  220  III  137,  77 
N.  B.  129.  Nothing  appears  In  the  record 
to  Justify  the  conclusion  that  the  proi>erty 
would  sell  for  more  than  the  amount  of  the 
guaranty  filed  with  the  trial  court  Even  If 
the  premises  were  sold  at  a  greater  price 
than  the  amount  guarantied.  It  does  not  ap- 
pear that  any  substantial  gain  would  result 
to  the  alleged  Incompetent  person,  In  view  of 
the  fact  that  a  resale  would  cause  additional 
costs.  The  increased  amount  that  the  person 
of  unsound  mind  would  derive  from  a  resale 
at  the  prices  guarantied  was  deposited  wltb 
the  court  by  the  first  purchasers  before  the 


trial  Judge  bad  set  aside  tbe  original  sale, 
and  therefore  In  apt  time.  In  Compton  v. 
McCaftree,  supra,  we  held  tbat  tbe  oITer  to 
pay  the  money  Into  court  after  the  sale  bad 
been  set  aside  and  appeal  allowed  was  too 
late,  but  such  is  not  the  sltuaticm  here.  The 
Intersts  of  tbe  alleged  incompetent  person  be- 
ing fully  protected,  tbe  court  was  not  Jna- 
tifled  In  setting  aside  the  sale  and  ordering  a 
resale  for  the  benefit  of  tbe  remaining  co- 
tenants  who  were  under  no  disability.  They 
were  able  to  bid  for  themselves  or  bave  oth- 
ers do  so,  and  thus  protect  their  rights  and 
obtain  tbe  full  value  of  their  Interests  in  tite 
premises  sold.  Kiebel  y.  Lri<^,  supra.  Tlie 
chancellor  has  a  broad  discretion  la  approv- 
ing or  disapproving  sales  made  by  tbe  mas- 
ter in  chancery,  yet  this  discretion  is  not  aa 
arbitrary  one,  but  must  be  exercised  in  ac- 
cordance with  established  principles  of  law. 
Wilson  y.  Ford,  190  111.  614.  60  N.  E.  87& 
Tbe  rights  of  the  alleged  Incompetent  person 
having  been  fully  protected,  we  are  of  the 
opinion  upon  tbis  record  that  the  court  l)e- 
low  should  have  allowed  the  sale  to  stand. 

Tbe  decree  of  the  circuit  court  Is  therefore 
reversed,  and  tbe  cause  remanded  to  that 
court  for  further  proceedings  in  accordance 
with  the  views  herein  expressed. 

Beversed  and  remanded. 

OKIIL  4» 

LIBONABD  T.  BUBTLB  et  aL 

(Supi^me  Court  of  Illinois.     April  18.  1907.) 

1.  WILLS— TxsrAiaiiTABT  Capacitt— Uhdus 

IKFLUENOB— EVIDENCB. 

In  an  action  to  determine  the  validity  of  a 
will,  evidence  held,  to  sustain  a  verdict  finding 
that  testatrix  had  not  testamentary  capacity  at 
the  time  she  executed  the  will,  and  tbat  tbe 
same  was  tbe  result  of  undue  influence. 

[Ed.  'Note.— For  cases  in  point,  see  Gent.  Dij. 
vol.  49,  Wills,  li  137-161,  421-437.] 

2.  SaMK— INSTBUCTIONS. 

In  a  will  contest,  the  conrt  charged  tliat 
where  a  person  receives  a  larger  share  of  te»- 
tator's  pro);>erty,  or  the  will  is  made  for  the 
chief  benefit  of  such  person  in  whom  the  maker 
reposes  confidence  and  trust  at  tbe  time  the  vili 
is  executed,  and  such  beneficiary  causes  tlie  will 
to  be  prepared,  then  a  presumption  of  law  aris- 
es that  the  will  was  procured  by  tbe  undue  in- 
fluence of  such  beneficiary,  which  preanmptioo 
must  be  overcome  by  other  evidence  tliat  the 
will  was  the  result  of  the  free  deliberation  and 
Jndf^ent  of  the  maker.  Beld,  that  such  in- 
structions were  not  objectionable  as  chaining 
that  a  presnmptlon  of  nndne  inflnenoe  in  ^ect 
existed,  bnt  should  be  construed  only  as  statlnf 
under  what  conditions  of  proof  the  presmnptiot 
would  arise. 
8.  Saio— Uifstnc  iNiLtTXNOB— BIxtbrt. 

The  equitable  doctrine  of  nndne  inflnenee 
as  applicable  to  wills  applies  wherever  the  in- 
fluence is  acquired  and  abused,  and  confidoice 
is  reposed  and  betrayed. 

TEd.  Note. — ^For  cases  in  point,  ses  Oent  Dig. 
vol.  40,  Wills,  (f  373,  875-^.] 

4.  Sake  —  Contest  —  Costs  ^  Taxatior 
Against  EXECtrroa. 

Where  a  will  was  found  to  have  been  ex- 
ecuted by  testatrix  without  testamentary  capac- 
ity, and  to  bave  been  induced  by  the  undue  io- 
flnence  of  her  son,  who  was  appointed  executor, 
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it  was  witkin  the  diacretloii  of  the  trial  court 
to  award  coats  of  tiie  contest  against  the  latter 
peiBonally. 

VBA.  Note.— For  cases  \n  point,  see  Cent  Dig. 
▼ol.  49,  WUls,  t  880.] 
6.  Sahb— Issnx6— Tkiai,  bt  JxntT. 

Where,  in  a  Will  contest,  an  issue  of  law 
was  made  up  which  not  only  submitted  to  tlie 
jury  the  gueation  whetber  or  not  the  instru- 
ment was  testatrix's  last  will  and  testament, 
but  also  whether  at  the  time  the  instrument 
was  executed  testatrix  bad  testamentary  capac- 
ity and  whether  she  was  unduly  influenced  by 
defendant,  such  issues  constituted  a  compliance 
with  Starr  &  C.  Ann.  St.  1896,  c.  148.  (  7.  pro- 
viding that  in  a  will  contest  an  issue  of  law  snail 
be  made  up  to  b«  tried  by  a  jury  aa  to  wliether 
tbie  instrument  purporting  to  be  the  last  wiU  of 
the  decedent  is  such  in  fact. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol  49,  Wilis,  If  742-754.] 

Appeal  from  CSrcnit  Court,  Sangamon 
Cioiinty;   O.  P.  Thompson,  Judge. 

Will  contest  by  Emma  J.  Burtle  and  otben 
against  James  E.  Leonard.  From  a  decree 
setting  the  will  aside,  defendant  appeals.  Af- 
firmed. 

B.  S.  Boblnaon,  Hamilton  &  Catron  and 
Sbutt,  Graham  A  Graham,  for  appellant. 
McAnuIty  &  All«i,  George  A.  Wood,  and  Clay- 
ton J.  Barber,  for  appellees. 

WILKIN,  J.  On  September  21,  1905,  the 
appellees,  Emma  J.  Burtle  and  others,  filed 
their  bill  in  the  circuit  court  of  Sangamon 
county  against  the  appellant,  James  E.  Leon- 
ard, to  contest  the  validity  of  an  Instrument 
purporting  to  be  the  last  will  and  testament 
of  their  mother,  Ermina  M.  Valentine.  The 
bill  alleged  that  at  the  time  of  the  execution 
of  said  instrtunoit  the  testatrix  was  not  of 
such  sound  mind  and  memory  as  to  be  capable 
of  executing  the  same,  and  also  that  she  was 
under  the  improper  restraint  and  Influence 
of  the  appellant,  James  E.  Leonard.  Upon 
answer  being  filed,  an  issue  of  law  was  form- 
ed, and  upon  a  trial  before  tbe  court  and  a 
jury  a  verdict  was  returned  finding  tbat  the 
Instrument  In  question  was  not  the  last  will 
and  testament  of  tbe  testatrix;  tbat  at  tbe 
time  of  the  execution  of  the  same  she  was 
not  of  sound  mind  and  memory,  and  was 
unduly  restrained  and  Influenced  by  the  ap- 
pellant, James  B.  Leonard.  A  decree  was 
rendered  in  accordance  with  the  verdict,  set- 
ting aside  tbe  will,  to  reverse  which  an  ap- 
peal has  been  prosecuted  to  this  court 

Two  principal  questions  are  first  presented 
for  decision,  namely,  whether  or  not  at  the 
time  of  tbe  execution  of  the  instrument  the 
testatrix  was  of  souud  mind  and  memory; 
and,  secondly,  whether  she  was  unduly  in- 
fluenced by  appellant  In  making  the  same.    . 

The  evidence  shows  ttant  at  the  time  of  ber 
deatb,  on  August  19,  1905,  tbe  testatrix  was 
about  68  years  of  age.  Prior  to  1904  she  had 
been  a  strong  and  Iieattby  woman,  but  some 
time  during  that  year  she  was  strlclcen  with 
paralysis,  which  affected  one  aide  of  ber  t>ody, 
and  she  was  under  a  phys'clan's  care  for 
several  weeks.  Her  heart  was  affected,  and 
80  N.E.— 63 


sbe  8uflM«d  somewhat  from  asthma.  After 
this  first  attack,  however,  sbe  recovered  to  a 
considerable  extent,  but  in  April,  1905,  sbe 
suffered  another  stroke,  and  in  addition  to 
heart  trouble  sbe  was  In  a  dropsical  condi- 
tion. Site  was  attended  by  a  physician  for 
four  or  five  weeks  after  the  last  attack,  and 
was  during  most  of  the  time  in  almost  a  help- 
less condition.  Sbe  lived  in  her  own  borne  in 
DIvemon,  UL,  and  during  a  part  of  her  sick- 
ness was  attended  by  lier  two  daughters,  Mrs. 
Jones  and  Mrs.  BUrtle.  While  they  were  at 
the  house  Mrs.  Burtle  took  to  the  bank  In 
DIvemon  a  package  containing  some  papers 
and  otiier  articles  of  value  belonging  to  her 
moittaer  and  left  them  with  the  cashier,  with 
Instructions  to  ke^  them  until  she  (Mrs.  Bur- 
tle) called  for  them.  A  sbort  time  after  this, 
while  the  testatrix  was  still  confined  to  bee 
lied,  sbe  executed  a  power  of  attorney,  In 
which  she  authorized  ber  son,  tbe  ai^Kllant 
herein,  James  E  Leonard,  to  take  charge  of 
and  manage  ber  property.  By  virtue  of  this 
authority  tbe  bank  of  DIvemon  delivered  the 
package  left  by  Mis.  Burtle  to  him.  Tbere 
is  evldoice  in  tbe  record  tending  to  show  that 
the  daughters  were  very  much  opposed  to  tbe 
execution  of  the  power  of  attorney  and  to  the 
surrender  to  tbe  brother  of  the  said  package, 
and  a  controversy  arose  between  tbe  parties, 
accompanied  by  more  or  leas  unfriendly  feel- 
ing. The  two  daughters  left  the  home  of 
their  mother  and  went  back  to  their  own 
homes  in  Springfield,  and  immediately  after- 
wards, on  April  19,  1906,  they  made  applica- 
tion to  the  probate  court  of  Sangamon  coun- 
ty for  tbe  appointment  of  a  conservator  for 
their  mother,  but  the  application  was  subse- 
quently dismissed  without  further  action.  In 
tbe  latter  part  of  the  same  month  the  testa- 
trix, and  a .  young  granddaughter  who  was 
living  with  ber  were  removed  by  James  E. 
Leonard,  tbe  appellant,  to  bis  home  near 
Pawnee,  a  few  miles  from  Diveraon.  In  June 
be  and  bis  mother  went  to  a  bank  In  Spring- 
field and  had  new  certificates  of  deposit  drawn 
for  the  money  held  tbere  under  former  cer- 
tificates of  deposit  In  favor  of  the  testatrix. 
In  tbe  latter  part  of  the  following  July  the 
granddaughter,  Bertha  Shumaker,  who  bad 
been  living  with  ber  grandmother,"  died,  and 
the  testatrix  attended  her  funeral,  but  tbe 
evidence  shows  tbat  at  tbat  time  she  was 
physically  very  weak  and  bad  to  be  assisted 
to  and  from  tbe  church.  On  the  31st  of 
that  month  tbe  physician  who  had  heea  at- 
tending her,  after  an  examination,  told  the 
appellant  tbat  sbe  was  not  likely  to  live 
many  days,  and  be  called  again  on  August 
8d,  when  tbe  will  was  executed.  It  appears 
from  tbe  evidence  tbat  after  visiting  ber  pro- 
fessionally on  tbat  day  he  waited  In  another 
room,  at  the  request  of  tbe  son,  for  two  hours 
or  more,  while  the  will  was  being  drafted, 
and  then,  at  tbe  request  of  tbe  appellant,  he 
signed  tbe  Instrument  as  one  of  tbe  attesting 
witnesses.  The  testatrix  died  August  10, 
and  tbe  will  was  admitted  to  probate  Septem- 
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ber  21,  1905.  She  died  eelsed  in  fee  of  three 
lots  in  the  village  of  DIvemon,  free  from  In- 
cumbrance, worth  about  52,500  or  $3,000. 
She  also  bad  on  deposit  In  a  banlc  In  Spring- 
field $15,722  In  cash,  and  owned  other  person- 
al property,  malcing  a  total  of  between  ?22,- 
000  and  $25,000.  She  had  had  but  the  one 
son,  the  appellant,  and  two  living  daughters, 
Mrs.  Burtle  and  Mrs.  Jones,  the  appellees, 
both  married  and  living  with  their  families 
In  the  city  of  Springfield.  Two  other  daugh- 
ters were  deceased — one,  Mrs.  Belchert,  leav- 
ing three  children,  and  the  other,  Mrs.  Sha- 
maker,  leaving  seven  children.  The  will  de- 
vised to  each  of  the  two  living  daughters  one- 
half  of  the  three  lots  In  Dlvernon  for  life, 
with  remainder  in  fee  to  their  re^ectlve  chil- 
dren. To  each  of  the  three  Reicbert  children 
the  snm  of  $150  was  given  and  to  each  of  the 
Sbumaker  chlldreir  $100.  All  the  rest  and 
residue  of  tbe  estate,  after  the  payment  of 
debts,  was  devised  and  bequeathed  to  the  son, 
James  E.  Leonard,  who  was  also  named  as 
executor. 

Tbe  evidence  as  to  the  mental  condition 
of  the  testatrix  Is  very  conflicting  and  con- 
fined to  a  short  period  of  time.  Prior  to 
1004,  as  already  stated,  she  was  a  strong, 
healthy  woman,  and  no  question  is  made  as 
to  her  testamentary  capacity  previous  to 
that  time.  Her  affliction— that  Is,  paralytic 
attacks — was  evidently,  according  to  the  tes- 
timony of  her  attending  physician,  occasion- 
ed by  blood  clots  on  the  brain,  which  not 
only  affected  her  bodily  movements,  but  in- 
terfered with  her  powers  of  speech  and  ma- 
terially affected  her  mind.  The  evidence, 
however,  as  to  her  mental  condition  is  admit- 
tedly In  Irreconcilable  conflict,  but  we  think, 
when  fairly  and  impartially  considered.  It 
preponderates  In  favor  of  the  finding  of  the 
Jury,  and  that  the  verdict  and  judgment  set- 
ting aside  the  purported  will  upon  the  ground 
of  mental  Incapacity  alone  should  be  sus- 
tained. But,  even  If  this  conclusion  Is  un- 
sound, we  are  convinced  that  the  evidence 
adduced  is  clearly  sufficient  to  show  such  un- 
due Influence  on  tbe  part  of  tbe  appellant  as 
to  Justify  the  finding  and  decree  of  the  court 
below.  The  evidence  strongly  tends  to  show 
that  the  appellant  was  guilty  of  such  con- 
duct as  would  establish  a  fraudulent  pur- 
pose in  dealing  with  his  mother's  property 
and  affairs.  Shortly  after  the  death  of  the 
testatrix  he  qualified  as  executor  under  her 
win,  and.  although  he  knew  about  tbe  certif- 
icates of  deposit  In  the  Springfield  bank 
amounting  to  nearly  $16,000,  he  only  listed 
personal  property  to  the  amount  of  about 
$4,300,  and  In  a  letter  written  to  one  of  tbe 
grandchildren  he  manifested  undue  feeling 
In  the  matter  of  the  estate,  and  In  the  letter 
said,  among  other  things:  "Since  then  a  will 
was  found  and  probated  which  names  me  as 
the  executor.  I  know  more  about  her  busi- 
ness than  any  living  person,  and  I  will  tell 
you  she  has  done  well  by  all,  which  you  will 


all  learn.  •  •  •  No,  boys,  the  estate  is 
worth  nothing  to  what  they  say.  I  want  to 
know  if  you  boys  have  been  eDtraK>ed  into 
throwing  your  hard-earned  money  away  in 
paying  hlgb-prlced  lawyers  and  court  costs 
in  trying  to  get  something  that  is  not  In  ex- 
istence. Please  answer.  Now,  boys,  I  have 
a  warm  feeling  for  you.  If  you  three  oldest 
ones  are  ready,  I  can  send  you  your  money. 
Answer  by  return  mail,  for  I  most  know 
that  you  want  your  money." 

Prior  to  the  time  Mrs.  Burtle  took  the  pa- 
pers and  other  valuables  to  the  bank  there 
seems  to  have  been  no  manifestation  of  troo- 
ble   between    tbe    heirs,    although    Charles 
Reicbert,  the  husband  of  one  of  the  deceased 
daughters,  testified  that  as  early  as  1886  ap- 
pellant said  to  him  "that  he  [the  smi]  would 
see  that  they  [tbe  Reicherts]  would  get  but 
damned  little  more  in  tbe  end,  when  the  time 
came,  of  his  mother's  estate."    It  does,  liow- 
ever,  very  clearly  appear  that  as  soon  as  ap- 
pellant learned  that  his  sister  had  taken  the 
pat>er8  and  valuables  to  the  bank,  trouble 
arose  between  him  and  his  living  sisters. 
He  went  to  bis  mother's  home  and  obtained 
from  ber  the  power  of  attorney,  which  was 
contrary  to  the  wishes  of  his  sisters.    On  the 
date  that  power  of  attorney  was  executed. 
April  IS,  1905,  the  mother  was  quite  sick 
as  the  result  of  the  second  stroke  of  paralysis 
and  was  confined  to  her  bed,  and  had  to  be 
propped  up  to  sign  the  paper,  even  with  her 
mark.     Just   what   was   said   and   done  at 
that  time  does  not  fully  appear,   but  It  Is 
shown   that  In   her   enfeebled   condition  of 
body  and  mind  the  appellant  obtained  from 
her  the  power  of  attorney,  which  placed  in 
bis  absolute  control  all  of  her  property,  both 
real  and  personal,  which  power  and  authori- 
ty he  continued  to  exercise  until  the  day  of 
her  death.     Shortly  after  the  execution  of 
that  power  he  removed  her  to  his  home, 
where  she  continued  to  live  until  she  died. 
Between  those  dates  she  Improved  somewhat 
in  health,  but  It  is  clear  that  she  was  In  a 
very  feeble  condition  physically  and  more 
or  less  aiflicted  mentally,  and  that  she  was 
under  the  constant  control  of  appellant  and 
his  family.    On  July  31st,  but  a  few  days 
before  her  death.  Dr.  Duncan,  the  attending 
physician,  visited  her  and  then  told  the  ap- 
pellant that  his  mother  could  survive  but  a 
short  time.    The  son  immediately  sent  for 
his  attorney  to  prepare  the  will,  and  he  and 
the  attorney  were  In  .the  room  with  the  tes- 
tatrix alone,  with  the  doors  closed,  for  about 
two  hours  while  the  will  was  being  drawn. 
There  is  no  evidence  whatever  as  to  what 
took  place  during  that  time,  and,  while  tbe 
two  persons  who  signed  as  witnesses  testi- 
fied to  facts  sufilcient  to  make  a  prima  fade 
case  admitting  the  Instrument  to  probate, 
their  testimony  Is  not  of  the  most  satisfac- 
tory character.    Tbe  evidence  as  to  the  cir- 
cumstances under  which  the  will  was  exe- 
cuted Impresses  tbe  mind  with  a  suspicion. 
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to  say  tbe  least,  that  appellant  was  not  will- 
ing it  should  be  done  openly,  but  rather  In  a 
secret  manner.  After  ber  death  his  conduct 
was  wholly  Inconsistent  with  fairness  and 
open  dealing  with  his  sisters  and  the  other 
heirs.  He  first  stated  that  tbe  personal  es- 
tate was  of  alK>ut  the  value  of  $3,500,  and 
when  required  by  the  county  court  to  file  an 
inrentory  he  only  reported  $4,300,  and,  final- 
ly, after  being  required  to  file  a  complete  In- 
Tentory,  he  raised  that  amount  to  $20,000. 
He  also  pretended  to  the  other  parties  inter- 
ested in. tbe  estate  that  he  had  suddenly  dis- 
covered .or  found  the  will,  when,  as  a  matter 
of  fact,  be  knew  all  about  its  existence  and 
where  it  was,  having  himself  had  it  prepar- 
ed by  his  own  attorney  before  It  was  execut- 
ed. No  one  will  seriously  contend  that  his 
conduct  prior  to  and  subsequent  to  the  death 
of  bis  mother  was  consistent  with  that  fair- 
ness and  candor  towards  her  and  bis  sisters 
and  tbe  other  belrs  which  would  ordinarily 
be  expected.  He  knew  that  by  reason  of  the 
two  strokes  of  paralysis  and  ber  advanced 
age  she  would  naturally  be  looked  upon  as 
of  doubtful  testamentary  capacity,  in  a  con- 
dition of  mind  and  body  to  be  more  or  less 
easily  influenced  by  those  closely  associated 
with  ber,  and  tbe  ordinary  impulses  of  fair 
dealing,  both  towards  ber  and  ber  belrs, 
would  have  dictated  that.  If  she  desired  to 
make  a  will,  those  interested  should  be  noti- 
fied and  at  least  given  an  equal  opportunity 
with  himself  to  express  their  wishes  and  de- 
sires. On  the  contrary,  he  took  charge  of 
her  at  the  near  approach  of  death,  and, 
closeted  in  a  room  with  bis  own  legal  adviser, 
at  least  suffered  the  will  to  be  made.  If  the 
jury  had  found,  from  these  facts  alone,  that 
the  will  was  procured  by  undue  influence, 
and  the  chancellor  bad  approved  of  that  find- 
ing by  entering  a  Judgment  upon  the  verdict, 
no  court,  it  seems  to  us,  would  willingly 
interfere  with  that  finding. 

But  there  were  fiduciary  relations  existing 
between  the  appellant  and  bis  mother.  Proof 
of  the  fiduciary  relation,  together  with  the 
facts  that  appellant,  in  whom  trust  and  con- 
fidence were  reposed  by  his  mother,  procured 
bis  attorney  to  prepare  the  will,  that  appel- 
lant and  his  attorney  were  alone  with  the  tes- 
tatrix when  the  will  was  drawn,  and  tbat 
appellant  was  practically  tbe  only  beneficiary 
of  a  considerable  estate,  established  prima 
facie  tbe  charge  of  undue  Infiuence.  Wes- 
ton v.  Teufel.  213  111.  291,  72  N.  E.  908.  The 
prima  facie  case  was  not  overcome.  Tbe  ex- 
ecution of  both  tbe  power  of  attorney  and 
will  were  surrounded  by  such  facts  and  cir- 
cumstances as  rendered  them  questionable. 
There  is  no  reason  apparent  why  the  mother 
should  want  to  discriminate  against  ber 
daughters  or  leave  her  dependent  grandchil- 
dren with  a  mere  pittance  by  giving  the  bulk 
of  ber  estate  to  ber  son.  He  was  a  man  of 
mature  years,  able-bodied  and  capable  of 
making  a  living  for  himself,  and  he  seemed 
to  have  considerable  property  of  bis  own. 


Until  the  date  of  her  last  sickness  the  mother 
had  made  no  will  similar  to  the  one  in  ques- 
tion, and  no  Intention  of  that  kind  had  been 
manifested  by  either  word  or  deed.  Especial- 
ly in  ber  condition,  the  son  having  obtained 
by  tbe  will  tbe  bulk  of  ber  property,  be  be- 
ing at  the  same  time  ber  agent  with  full  con- 
trol of  her  estate,  be  was  bound  to  show  ab- 
solute good  faith  on  his  part  and  prove  affir- 
matively that  the  will  was  executed  with- 
out any  undue  infiuence  on  bis  part. 

In  view  of  all  of  the  facts  and  circumstan- 
ces surrounding  the  case,  we  think  the  Jury 
were  amply  justified  In  finding  that  at  the 
time  the  will  was  executed  the  testatrix  was 
unduly  and  Improperly  Influenced  by  appel- 
lant 

It  Is  next  Insisted  tbat  tbe  court  erred  In 
giving  tbe  flrst  and  seventh  Instructions  on 
behalf  of  appellee.  They  told  the  jury,  as  a 
matter  of  law,  that  where  a  person  receives 
the  larger  share  of  the  property  of  a  testa- 
tor by  his  will,  or  tbe  will  Is  made  for  the 
chief  benefit  of  such  person  In  whom  tbe 
maker  reposes  confidence  and  trust  at  the 
time  of  the  execution  of  the  will,  and  that 
such  beneficiary  causes  the  will  to  be  pre- 
pared, then  a  presumption  of  law  arises  that 
the  will  was  procured  by  the  undue  Infiuence 
of  such  beneficiary,  which  presumption  must 
be  overcome  by  other  evidence  in  the  case 
that  the  execution  of  the  will  was  the  result 
of  the  free  deliberation  and  judgment  of  the 
maker.  It  Is  urged  that  neither  of  these  In- 
structions required  that  it  shall  be  shown  by 
the  evidence,  or  that  the  jury  shall  believe 
from  tbe  evidence,  tbat  the  existence  of  such 
supposed  facts  upon  which  tbe  presumption 
Is  predicated  caused  tbe  testator  to  make 
such  a  will,  but  the  jury  are  told  that  the 
bare  existence  of  these  facts,  although  they 
may  not  have  operated  on  the  mind  of  tbe 
testator  so  as  to  cause  him  to  make  tbe  will, 
raise  the  presumption  of  undue  infiuence  on 
the  part  of  tbe  beneficiary ;  and  it  necessarily 
follows  that  upon  proof  of  the  circumstances 
therein  stated  the  burden  of  proof  shifts,  and 
before  the  proponent  of  the  will  may  have  a 
verdict  In  bis  favor  be  must  show  by  affirma- 
tive evidence  that  he  exercised  no  undue  in- 
fluence to  procure  the  execution  of  the  will. 
We  do  not  think  tbe  Instructions  are  capable 
of  the  interpretation  placed  upon  them.  It 
was  not  the  intention  of  the  court,  in  giving 
them,  to  lay  down  a  rule  of  law  applicable  to 
all  the  facts  in  the  case,  but  simply  a  rule 
of  law  with  reference  to  undue  Influence  aris- 
ing from  a  fiduciary  relation  existing  be- 
tween the  parties.  Tbe  decisions  of  this 
court  are  clear  that  the  doctrine  whereby 
this  presumption  arises  is  perfectly  consistent 
with  the  rule  which  places  tbe  burden  of 
proof  of  the  whole  case  on  tbe  contestant. 
The  presumption  Is  merely  prima  facie.  The 
burden  of  proof  always  remains  the  same  as 
to  the  whole  case.  Tbe  presumption  falls,  If 
there  Is  evidence  of  free  agency  and  delib- 
erate judgment  on  the  part  of  the  testatrix. 
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and  the  Jmy  wen  so  Instructed  in  tbls  case. 
The  preponderance  of  the  evidence  may  not 
support  the  presumption,  and  the  Jury  were 
repeatedly  Instructed  that  the  charges  of  un- 
due Influence  and  mental  Incapacity,  must  be 
proven  by  a  preponderance  of  the  evidence. 
The  first,  third,  fourth,  fifth,  eighth,  tenth, 
and  twelfth  instructions  given  at  the  request 
of  the  proponent  so  informed  the  Jury.  The 
Instructions  in  question  did  not  tell  the  Jury 
that  a  presumption  of  undue  influence  did 
exist,  but  only  under  what  conditions  of 
proof  it  would  arise. 

It  is  next  insisted  by  the  appellant  that  the 
instructions  given  to  tl>e  Jury  on  behalf  of 
appellees  did  not  clearly  define  wtiat  was 
meant  by  undue  infiuence,  and  complaint  is 
also  made  of  other  Instructions  with  refer- 
oice  to  the  testamentary  capacity  of  the  tes- 
tatrix. What  oonstitutes  undue  Inflaence  de- 
pends upon  the  circumstances  of  each  case. 
To  make  a  good  will  a  person  must  be  a  free 
agent.  But  all  influences  are  not  unlawful. 
The  doctrine  of  equity,  however,  concerning 
undue  influence  is  broad,  and  it  will  reach 
every  case  and  grant  relief  where  Infiuence  Is 
acquired  and  abused  and  confidence  is  repos- 
ed and  betrayed.  Smith  v.  Henilne,  174  III. 
184,  51  N.  a  227.  While  It  may  be  true  that 
some  of  these  instructions,  standing  alone, 
might  be  subject  to  some  of  the  criticisms 
made  against  them,  yet,  taking  them  as  a 
whole  and  considering  them  as  one  series,  as 
we  must,  we  thluk  they  fairly  and  reasonably 
presented  to  the  Jury  the  law  with  reference 
to  mental  capacity  and  undue  Influence,  and 
the  Jury  were  in  no  way  misled  by  them,  and 
all  of  the  rights  of  appellant  were  subserved 
in  that  reject 

It  is  next  insisted  that  the  court  committed 
error  In  entering  a  Judgment  for  costs  against 
James  E.  Leonard  individually.  It  is  insist- 
ed that  it  was  his  duty,  as  executor  under 
the  will,  to  defend  It,  and  that  the  costs  of 
a  contest  are  not  properly  chargeable  against 
him.  The  bill  In  this  case  was  filed  upon  the 
ground  of  undue  influence  exerted  by  appel- 
lant over  the  testatrix,  and  also  upon  the 
ground  of  mental  Incapacity  of  the  testatrix 
to  make  the  will.  Both  of  these  Issues  were 
found  against  appellant,  and  the  court  was 
Justified,  In  the  exercise  of  a  sound  discre- 
tion, in  awarding  costs  against  appellant  in- 
dividually. Shaw  V.  Moderwell,  104  III.  64; 
Moyer  v.  Swygart,  125  111.  262,  17  N.  E.  450. 

It  Is  next  Insisted  that  section  7  of  chapter 
148  of  our  Statutes  (Starr  &  C.  Ann.  St  1896) 
provides  that  upon  the  contest  of  a  will  an 
issue  at  law  shall  be  made  up,  to  be  tried  by 
the  Jury,  as  to  whether  the  bistrument  In 
writing  purporting  to  be  the  last  will  of  the 
decedent  Is,  in  fact,  such  last  will.  It  Is 
Insisted  that  In  the  trial  of  this  case  no  Issue 
at  law  was  made  up  or  submitted  to  the  Jury. 
In  this  respect  we  think  appellant  is  in  er- 
ror. An  issue  at  law  was  made  up  which 
not  only  submitted  to  the  Jury  the  question 
as  to  whether  or  not  the  Instrument  present- 


ed was  the  last  will  and  testament  of  the 

testatrix,  but  also  submitted  to  the  Jury  the 
two  questions  as  to  whether  or  not,  at  the 
time  said  Instrument  was  executed,  the  testa- 
trix was  of  sufficient  mind  and  memory  to 
execute  the  same,  and  whether,  at  the  time 
of  said  execution,  she  was  unduly  Influaiced 
by  appellant  AH  of  these  questions  were 
answered  against  the  contention  of  appellant 
We  do  not  think  there  was  any  error  In  the 
manner  in.  which  the  question  was  presented 
for  the  consideration  of  the  Jury.  Harp  ▼. 
Parr,  168  III.  459,  48  N.  E.  113;  Brown  ▼. 
Miner,  128  111.  148,  21  N.  E.  223;  Bachanas 
V.  McLennan,  106  111.  66. 

Complaint  Is  -also  made  of  the  ruling  of  the 
court  in  the  admission  of  evidence.  We  have 
carefully  considered  these  various  questions 
presented,  and  are  of  the  opinion  that  the 
record  as  presented  Is  remarkably  free  from 
error,  and  that  the  court  did  not  rule  to  the 
prejudice  of  appellant. 

We  find  no  reversible  error,  and  the  decree 
will  be  affirmed. 

Decree  affirmed. 

(22«  IlL  OS) 
RAYMOND  V.  PBOPLH. 
(Supreme  Court  of  Illinois.     April   18,  1907.) 

1.  DiBOBOKBLT  HOUBE  —  EVIDEItCS  —  Sllin- 
OIKRCY. 

In  a  prosecution  for  being  the  keeper  of  a 
house  of  prostitution  and  permitting  an  unmar- 
ried female  under  the  tige  of  18  years  to  become 
an  inmate  thereof,  evidence  held  to  support  a 
finding  that  such  inmate  was  under  the  age  of 
18  years. 

2.  Cbiminal  Law  —  WItnessks  —  Ijdpeaoh- 

KENT     BY     CONTRADItrrOBT     STATKMKNXB    — 

Question  fob  JnsT. 

Where  a  witness  made  statements  oat  of 
court  as  to  her  age,  inconsistent  with  the  state- 
ment of  her  age  made  by  her  as  a  witness,  it 
was  for  the  jury  whether  her  testimony  was 
thereby  discredited,  and,  if  so,  to  what  extent. 

[Ed.  Note. — ^Por  cases  in  point  see  Coit.  Dig. 
vol.  14,  Criminal  Law,  H  1719,  1721.] 

8.  Sake— EviDENCii— DECuutATions  or  OoR- 

BPIBATOBS. 

Where  there  was  an  anderstanding  between 
accused  and  another  that  such  other  shonid  act 
as  a  procuress  to  induce  young  girls  to  ent^  the 
place  of  accused  for  the  purpose  of  prostitution, 
it  was  competent  to  show  statements,  made  by 
the  procuress  to  prosecutrix,  whereby  ppoeecn- 
trix  was  lured  to  the  place  of  accused,  thon^ 
the  statements  wete  made  out  of  the  presence  of 
accused. 

[Ed.  Note.— For  cases  in  point,  see  Cent  IM^ 
vol.  14,  Criminal  Law,  i  950.] 

Error  to  Criminal  Court,  Cook  County; 
George  A.  Dupuy,  Judg& 

Ray  Raymond  was  convicted  of  being  the 
keeper  of  a  house  of  prostitution  and  permit- 
ting an  unmarried  female  under  the  age  of  18 
years  to  become  an  Inmate  thereof,  and  she 
brings  error.    Affirmed. 

John  C.  King  and  William  J.  King,  for 
plaintiff  In  error.  W.  H.  Stead,  Atty.  Gen., 
and  John  J.  Healy,  State's  Atty.  (D.  Aveiy 
Kimbark,  ot  counsel),  for  the  People. 

HAND,  J.  The  grand  Jury  of  Cook  county 
returned  an   Indictment   into  the  criminal 
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court  of  said  connty  at  the  NoTember  term, 
1905,  against  the  plaintiff  In  error,  Ray  Ray- 
mond, charging  her  with  being  the  keeper  of 
a  house  of  prostitution  In  the  city  of  Chicago 
and  suffering  and  permitting  Elizabeth  Curry, 
an  unmarried  female  under  the  age  of  18 
years,  to  then  and  there  become  an  Inmate  of 
and  to  live  in  said  bouse  of  prostitution,  con- 
trary to  the  statute  in  such  case  made  and 
provided.  A  plea  of  not  guilty  was  entered, 
and  a  trial  resulted  in  a  verdict  of  guilty 
against  the  defendant,  npon  which  verdict  the 
court  entered  judgment,  after  overruling  mo- 
tions for  a  new  trial  and  In  arrest  of  judg- 
ment sentencing  the  defendant  to  the  penl- 
tenltary  for  an  indetermtmite  period. 

The  first  contention  made  by  the  plaintiff 
tn  error  as  gromid  of  reversal  of  the  jtidg- 
ment  of  conviction  la  fbat  the  verdict  is 
against  the  weight  of  the  evidence.  It  is  not 
denied  that  the  plaintiff  In  error  was  the 
keeper  of  a  house  of  prostitution  in  tlie  city 
of  Chicago,  and  that  said  EllzaAeitb  Carry 
was  an  Inmate  thereof;  but  it  i#.  said  that 
the  evidence  fails  to  show  that  she  ^was  ui^der 
the  age  of  18  years  during  the  time  that  she 
was  an  inmate  of  said  house  of  prostitution. 
The  undisputed  evidence  shows  that  tbe  said 
Elizabeth  Curry  was  living  In  the  city  of 
Grand  Rapids,  Mich;  that  her  motlter  died 
in  that  city,  and  that  she  then  went  to  Clil- 
cago  to  reside  with  her  married  sister;  that 
soon  after  she  arrived  in  Chicago  she  obtain- 
ed employment  in  the  store  of  Rothschild  & 
Co. ;  that  while  she  was  working  at  said  store 
she  became  acquainted  with  a  young  woman 
by  tbe  name  of  Marie,  who  induced  her  to  go 
to  the  place  of  tbe  plaintiff  in  error  In  tbe 
city  of  Chicago,  wbere  she  remained  10  days, 
when  she  left  the  plaintiff  in  error's  house. 
Tbe  state  called  Elizabeth  Curry  as  a  witness, 
and  she  testified  she  was  16  years  of  age  on 
the  preceding  30th  day  of  August.  When 
cross-examined,  she  said  she  knew  her  age, 
and  that  she  learned  the  date  of  her  birth 
from  her  mother  and  fatlier,  and  that  the 
date  given  l>y  her  was  the  correct  date  of  her 
birth,  and  that  she  was  Imt  16  years  of  age 
during  the  timp  she  was  an  inmate  of  the 
plaintiff  in  error's  place.  She,  however,  ad- 
mitted that  she  stated  to  Rothschild  &  Co., 
when  she  sought  employment  to  enable  her  to 
obtain  tbe  Bltuatloo,  tliat  she  was  over  18 
years  qf  age,  and  ttiat  she  made  the  same 
statement  to  a  newspnper  reporter  who  called 
at  plalntifl  in  error's  place,  while  she  was 
an  inmate  thereof,  upon  business  iconnected 
with  the  newspaper  be  represented,  and  to 
the  housekeeper  of  tbe  plaintiff  in  error,  by 
reason  of  t^efact  tbat  edie  liad  been  instruo- 
ed  by  the  woman  Marie  to  say  she  was  19 
years  of  age,  or  the?  would  not  let  her  stay 
in  said  bouae  of  prostitution,  and  Ae  police 
would  be  after  bee,  tbe  said  Marie.  Xlie 
testimony  of  said  Ellsabetb  Curry  as  to  ber 
age  was  not  contradicted  by  any  other  wit> 
ness,  and  she  was  a  competent  witness  to 
testify  to  that  fact    Chicago  &  Alton  RaU- 


road  Co.  T.  Lewandowidcl,  190  111.  801,  60  N. 
Ew  407.  Tbe  question  of  the  age  of  the  prose- 
cutrix was  a  Question  of  fact  to  be  passed 
upon  by  the  jury,  and  they  having  found 
upon  tliat  question  against  plaintiff  in  error, 
this  court  cannot  overrule  their  finding,  in 
view  of  the' evidence  found  in  this  record. 
The  fact  tbat  Elizabeth  Curry  had  made 
statements  out  of  court  as  to  her  age  which 
were  inconsistent  with  the  statements  made 
by  ber  while  upon  the  witness  stand  went 
only  to  ber  credibility,  and  did  nnt  liave  the 
effect  to  destroy  her  testimony. 

It  is  next  urged  tbe  court  improperly  modi- 
fled,  and  then  gave  to  the  jury,  the  following 
instruction  offered  upon  behalf  of  tbe  plaiur 
.tiff  in  error.  The  modification  was  made  by 
inserting  in  the  Instruction  the  words  ital- 
icised in  tbe  instructim.  Tbe  instruction,  as 
given,  reads  as  follows:  "The  court  instructs 
tbe  jury  tbat  one  of  the  modes  of  impeaching  a 
.witness  is  by  showing  that  he  has  made  state- 
ments out  of  court  at  variance  with  bis  state- 
ments on  the  witness  stand ;  and  If  the  jury 
ttdleve,  from  the  evidence,  that  any  witness 
in  this  case  has  made  statements  at  other 
times  and  places  at  variance  with  his  or  her 
evidence  in  this  case,  then  It  is  the  province 
of  the  jury  to  determine  toltether,  and,  if  so, 
to  what  extent,  tbis  fact  tends  to  Impeach 
bis  or  her  memory  or  credibility,  or  detracts 
from  tbe  weight  which  ought  to  be  given  to 
his  or  her  testimony."  We  are  of  the  opinion 
that  tbe  modification  was  properly  made.  It 
was  for  the  jury  to  say,  under  all  the  cir- 
cumstances of  tbe  case,  whether  the  state- 
ments made  by  Elizabeth  Curry  out  of  court 
as  to  ber  age  tended  to  discredit  ber  testi- 
mony, and.  If  they  did,  to  what  extent  her 
testimony  was  discredited  thereby.  The  jury 
might  readily  have  believed  tbat  tbe  state- 
ments made  by  Elizabeth  Curry  as  to  her  i^ 
to  Rothschild  &  Co.,  the' newspaper  r^rarter, 
and  the  plaintiff  in  error's  housekeeper  were 
made  under  such  circumstances  as  not  to  in 
any  way  impair  the  weight  of  ber  testimony ; 
and,  if  they  took  such  view  of  her  testimony. 
It  would  have  been  error  for  tbe  court  by  an 
instruction,  to  have  attempted  to  control  sacfa 
view.  The  effect  upon  ber  testimony  of  said 
contradictory  statements  was  properly  left 
by  the  court  to  ttie  jury,  which  was  done  by 
said  instruction  as  modified  and  given. 

It  Is  lastly  contended  tbat  the  court  erred 
in  admitting  in  evidence  a  conversation  be- 
tween  Elizabeth  Curry  and  the  woman  Marie, 
bad  out  of  tbe  presence  of  the  plaintiff  in 
'Orror.  Tbe  state's  attorney  in  bis  opening 
statement  stated  to  the  jury  he  would  '^rove 
that  the  defendant  bad  a  young  woman  in  the 
city  of  Chicago  acting  as  a  procuress,  and 
that  the  defendant  and  tbe  said  procuress 
were  engaged  in  a  conspiracy  in  getting  In- 
mates for  a  bouse  oC  protititiitlon  In  South 
CQileago,  and  that  tlie  proseoptiag  witness 
was  Induced  by  the  procuress  to  go  to  Soutb 
Chicago  in  pursuance  of  a  conspiracy  be- 
tween  ber   and   tbe  defendant"    Elizabeth 
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Cun7  testified  that  the  'woman  Marie  asked 
her  to  go  with  her  to  visit  some  friends  of 
hers  in  South  Chicago,  and  that  she  told  her 
to  say  she  was  19  years  old,  because,  if  she 
was  not  19  years  old,  they  would  not  let  her 
stay  there,  and  that  the  police  would  be  after 
her  (Marie);  that  they  went  to  South  Chi- 
cago, and  to  the  home  of  the  plalntlfT  in  er- 
ror ;  that  she  took  a  seat  in  the  parlor ;  that 
the  woman  Marie  went  iq>stairs  to  talk  with 
Mrs.  Raymond ;  that  they  talked  in  the  room 
where  she  was  after  they  came  down,  but  she 
could  not  hear  what  they  said;  tbat  Marie 
then  went  away,  and  Mrs.  Raymond  talked 
very  nice  to  her,  and  took  her  upstairs,  and 
showed  her  her  room,  and  told  her  how  she 
should  treat  men  when  they  called  upon  her, 
and  what  her  charges  should  be,  and  gave  her 
a  short  dress  to  put  oa,  and  then  left  her ; 
tha^  she  stayed  at  the  house  of  the  plaintiff 
in  error  for  10  days;  that  men  called  upon 
her,  and  wmt  to  her  room  with  her,  and 
paid  her  money,  which  she  paid  to  Mrs. 
Raymond;  that  when  she  left  Mrs.  Ray- 
mond's place  Mrs.  Raymond  gave  her  $8.  We 
are  unable  to  see  wherein  the  court  erred 
In  admitting  in  evidence  the  conversation 
above  referred  to  between  the  prosecutrix  and 
the  woman  Marie.  By  reason  of  what  the 
woman  Marie  said  to  the  prosecutrix,  she  was 
lured  to  the  place  of  plaintiff  in  error.  On 
their  arrival  the  woman  Marie  left  the  house, 
and  the  plaintifT  in  error  received  the  prose- 
cutrix Into  her  bouse  and  started  her  upon 
a  course  of  vice,  instructing  her  fully  in  the 
manner  in  which  she  was  to  work  her  patrons 
and  make  her  gains,  which  she  was  to  divide, 
and  did  divide,  with  the  plaintifT  in  error. 
We  think,  from  the  conduct  of  the  plalntifC 
in  error  and  the  woman  Marie,  that  there 
was  a  prior  understanding  between  them  that 
said  Marie  was  to  act  as  a  procuress  to  in- 
duce young  girls  to  enter  the  place  of  the 
plaintiff  In  error  for  the  purpose  of  prostitu- 
tion, and  that  the  court  was  justified  In  hold- 
ing tbat  the  plalntifF  in  error  and  the  woman 
Marie  were  acting  together  in  enticing  the 
prosecutrix  to  enter  the  place  and  become  an 
inmate  of  the  house  of  prostitution  kept  by 
the  plaintiff  In  error,  and,  the  conspiracy  hav- 
ing been  established,  everything  said  and 
done  by  each  of  the  conspirators  in  execution 
.or  furtherance  of  the  common  purpose  was 
deemed  to  have  been  said  and  done  by  each 
of  them.  Lasher  v.  Uttell,  202  III.  551.  67 
N.  B.  372. 

Finding  no  reversible  error  in  this  record, 
the  Judgment  of  the  criminal  court  of  Cook 
county  will  be  affirmed. 

Judgment  affirmed. 


(226  111.  438) 

COVET  et  al.  v.  DINSMOOR  et  aL 

(Supreme  Ck>urt  of  Illinois.     April  IS,  1907.) 

Wtixs — CoNSTBUCTioN— Property  Conveyed. 

Testator  executed  a  contract,  in  which  his 

wife  joined,  agreeing  to  convey  certain  land  in 


controversy  to  C.  for  $18,865.  C.  paid  $463  and 
gave  a  aeries  of  12  notes,  amounting  to  $4,000 
of  principal  and  interest,  the  contract  providing 
that  on  payment  of  such  notes  a  deed  should  be 
given,  and  C.  should  give  back  a  mortgage  for 
the  balance  of  tlie  purchase  money.  By  his 
will  testator  bequeathed  the  land  to  hia  wife, 
subject  to  the  contract  of  sale,  "to  have  and  to 
hold  the  same  to  her,  her  heirs  and  assigns  for- 
ever." Held,  that  the  wife  did  not  take  the 
land  as  a  mere  trustee  for  the  purpose  of  com- 
pleting the  tpstator's  contract  of  sale,  bnt  that 
the  devise  vested  in  her  the  purchase-money  notes 
and  the  mortgage  representing  the  balance  of 
the  price  of  the  land  on  completion  of  the  por- 
cliaser'a  contract. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  49,  Wills,  S  1219.] 

Appeal  from  Appellate  Court,  Second  Dis- 
trict. 

Bill  by  Florence  A.  Cov^  and  othen 
against  Angle  G.  Dlnsmoor  and  others  for 
the  construction  of  a  will.  E^m  a  judgment 
In  favor  of  defendant  Angle  O.  Dinsmoor 
affirmed  by  the  Appellate  Court;  complaia- 
ants  appeaL    Affirmed. 

Jarvis  Dinsmoor,  for  appellants.  C.  Lu  & 
O.  B.  Sheldon,  for  appellees. 

CARTWRIOHT,  X  James  Dinsmoor  died 
on  August  24,  1903,  at  his  residence  In  Lowdl, 
Mass.,  leaving  a  last  will  and  testament  ex- 
ecuted August  16,  1902,  and  leaving  bis  wid- 
ow, Angle  O.  Dinsmoor,  and  his  three  chil- 
dren, Florence  A.  Covey,  Jarvis  Dinsmoor, 
and  Alice  Dinsmoor,  surviving  him.  By  the 
will  he  provided  for  the  payment  of  his  debts 
and  funeral  expenses,  and  made  various  be- 
quests and  devises  to  his  wife.  Angle  Q.  Dins- 
moor, and  gave  his  law  library  and  office  fix- 
tures to  his  son,  Jarvis  Dinsmoor.  He  thai 
devised  the  residue  of  his  estate  to  his  daugh- 
ter Florence  A.  Covey  and  her  husband, 
James  I.  Covey,  in  trust  for  themselves  and 
the  survivor  of  them  during  their  natural 
lives,  and  for  the  use  of  his  son,  Jarvis  Dins- 
moor, and  his  daughter  Alice  Dinsmoor.  and 
the  survivor  of  them,  and  with  further  provi- 
sions for  the  final  disposition  of  the  residu- 
ary estate.  By  a  codicil  dated  May  21,  1908, 
he  appointed  D.  N.  Foster  executor  of  the 
will.  After  his  death  the  will  was  admitted 
to  probate  in  Massachusetts  and  the  execntor 
qualified.  One  of  the  devises  to  bis  wife  was 
as  follows:  "And  I  do  fartb»  give  and  be- 
queath to  my  said  wife  the  south-west  quar- 
ter of  section  6  in  town  21,  north.  In  range  7, 
east  of  the  fourth  P.  M.,  In  the  county  of 
Whiteside  and  State  of  Illinois,  and  the  north 
half  of  the  south-west  quarter  of  the  south- 
east quarter  of  said  section,  township  and 
range,  together  with  the  east  half  of  the 
south-east  quarter  of  section  1  in  township 
21,  range  6,  east  of  the  fourth  P.  M.,  all  of 
which  parcels  of  real  estate  are  situated  hi 
the  county  of  Whiteside  and  State  of  Illinois, 
and  subject  to  my  contract  of  sale  to  (Seorge 
H.  Cassens,  now  living  on  said  premises  un- 
der and  by  virtue  of  my  said  agreemoit  with 
him;  to  have  and  to  bold  the  same  to  her,  my 
said  wife,  her  heirs  and  assigns  forever."    4 
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dispute  arose  between  Angle  Q.  Dinsmoor, 
the  widow,  and  the  trustees  and  reslduarjr 
legatees,  as  to  the  ownership  of  eight  notes 
given  by  Cassena  for  a  part  of  the  purchase 
money  for  the  land;  the  widow  claiming  the 
note;  by  virtue  of  the  deTlse,  and  the  other 
parties  contending  that  the  devise  of  the  land 
vested  In  the  widow  the  legal  title  to  the  real 
estate  for  the  purpose  of  enabling  her  to  carry 
the  contract  Into  effect  by  conveyli^  such  le- 
gal title  to  Cassens  upon  his  performance  of 
the  contract,  bat  that  she  did  not  become  en- 
titled to  the  purchase  money.  The  widow 
and  the  trustees  each  demanded  the  notes 
from  the  executor,  and  the  appellants,  as 
trustees,  filed  their  bill  In  this  case  In  the  cir- 
cuit court  of  Wtaiteslde  county  asking  the 
court  to  construe  that  clause  of  the  will,  and 
malring  the  widow  and  other  children  and 
Cassens  and  the  executor  defendants.  Angle 
G.  Dinsmoor  by  her  answer  claimed  that  she 
was  entitled  to  the  notes  by  virtue  of  the 
will.  The  executor  by  hte  answer  asked  the 
court  to  construe  the  will.  Cassens  answered, 
asking  the  court  to  determine  to  which  of  the 
claimants  the  notes  belonged,  and  Jarvls  and 
Alice  Dinsmoor  also  answered,  making  the 
same  claims  as  appellants.  Replications  hav- 
ing been  filed,  the  cause  was  heard,  and  the 
court  construed  the  will  as  vesting  In  the  wid- 
ow the  title  to  the  eight  notes  In  controversy, 
and  the  moneys  collected  by  the  executor  on 
account  of  them,  and  to  the  beneficial  Inter- 
est In  the  contract  between  the  testator  and 
Cassens.  The  Appellate  Court  for  the  Sec- 
ond District  affirmed  the  decree. 

James  Dinsmoor  was  a  well-known  law- 
yw  of  Whiteside  county,  where  he  practiced 
his  profession  for  nearly  40  years.  He  was 
the  owner  of  about  GOO  acres  of  land  In  that 
county,  including  the  farm  in  question.  He 
married  three  times,  and  bis  tbree  children, 
Alice  Dinsmoor,  Jarvls  Dinsmoor,  and  Flo- 
rence A.  Covey,  are  children  of  tbe  first  mar- 
riage. He  married  tbe  defendant  Angle  O. 
Dinsmoor  on  October  1,  1896,  and  on  Septem- 
ber 4,  1901,  he  made  a  contract  with  George 
H.  Cassens  for  tbe  sale  of  the  farm  devised 
by  the  clause  of  the  will  In  question.  The 
contract  was  signed  by  James  Dinsmoor  and 
Angle  G.  Dinsmoor,  his  wife,  and  by  George 
H.  Cassens,  and  it  provided  that,  if  Cassens 
should  perform  the  covenants  therein  con- 
tained on  his  part,  a  conveyance  should  be 
made  to  him.  Cassens  agreed  to  pay  $16,865 
for  the  farm,  and  he  paid  $466  and  gave  a 
series  of  12  notes  maturing  up  to  March  1, 
1908,  amounting  to  $4,000  of  .principal  and 
interest,  on  the  purchase  money.  Upon  pay- 
ment of.  these  notes  according  to  their  terms 
a  deed  was  to  be  given  and  Cassens  was  to 
give  back  a  mortgage  for  $14,865,  the  bal- 
ance of  the  pnrcbase  money,  due  In  five  years, 
with  interest  at  5  per  cent.  Bight  of  these 
notes  were  remaining  in  the  possession  of 
Dinsmoor  unpaid  at  the  time  of  his  death, 
and  they  are  tbe  subject  of  this  controversy. 

In  construing  the  will,  the  intention  of  the 


testator  is  to  be  sought  for,  and  that  Intention 
is  to  be  determined  from  the  language  used 
in  tbe  will.  Effect  is  to  be  given  to  such  in- 
tention, unless  it  contravenes  some  rule  of 
law  or  public  policy.  Tbe  residuary  devls* 
carries  with  it  everything  not  otherwise  ef- 
fectually disposed  of  by  the  will,  and  the 
only  question  to  be  decided  Is  whether  the 
testator  Intended  by  the  devise  of  the  land, 
subject  to  the  contract  of  sale,  to  give  to  the 
devisee  tbe  title  and  beneficial  Interest  which 
he  had  In  the  land  or  to  make  her  a  simple 
trustee  of  the  legal  title.  That  question  was 
decided  by  this  court  In  1S74  in  the  case  of 
Wright's  Heirs  v.  Ulnsball,  72  111.  684.  In 
that  case  the  testator,  prior  to  the  execution 
of  his  win,  had  contracted  to  sell  his  lands  In 
Clay  county,  and  had  executed  a  bond  for  a 
warranty  deed  to  tbe  purchaser  upon  the  full 
payment  of  the  purchase  price,  and  had  re- 
ceived notes  of  the  purchaser  which  were  un- 
paid at  the  time  of  his  death.  The  provision 
of  his  will  was  as  follows:  "I  give  and  be- 
queath and  devise  all  tbe  real  estate  and 
land,  'together  with  all  the  appurtenances 
thereto  belonging,  which  I  have  and  possess 
In  tbe  county  of  Clay  and  tbe  state  of  Illi- 
nois, to  my  beloved  sister,  Mrs.  Elizabeth 
Minshall,  of  the  county  of  Lafayette  and 
state  of  Missouri."  The  notes  were  paid  to 
the  administrator  with  the  will  annexed,  and 
the  contest  was  between  tbe  heirs  at  law  and 
the  devisee  for  the  proceeds.  Th6  decision 
was  that  the  proceeds  of  the  real  estate  de- 
vised to  Elizabeth  Minshall  subsequent  to  the 
contract  of  sale  belonged  to  her.  The  court 
said  that  at  the  time  the  will  was  made  tbe 
testator  held  the  legal  title  to  the  land  and 
was  to  all  Intents  and  purposes  tbe  legal  own- 
er of  It,  and  had  full  power  to  devise  it;  that 
If  the  party  who  agreed  to  purchase  it  had 
failed  to  perform  tbe  contract,  or  It  bad  been 
rescinded,  it  would  not  be  pretended  that  the 
title  would  go  to  the  heirs  at  law;  that,  tbe 
legal  title  having  been  devised  to  Mrs.  Min- 
shall, she  was  rightfully  entitled  to  tbe  pro- 
ceeds of  that  legal  title  when  conveyed;  and 
that  tbe  intention  of  the  testator  was  to  de- 
vise to  her  tbe  title  he  had  In  or  to  the  land, 
and  that  was  tbe  purchase  money,  though  de- 
scribed in  the  will  as  land. 

It  would  not  ordinarily  be  necessary  to 
say  more  in  tbe  decision  of  this  case  If  it 
were  not  that  counsel,  in  elaborate  argument 
showing  great  research,  insist  that  the  rule 
of  construction  apparently  adopted  In  that 
case  was  not  In  fact  established.  The  argu- 
ment proceeds  upon  the  grounds,  first,  that 
there  was  no  residuary  clause  In  the  will  of 
Wright,  and  it  would  have  been  proper  to 
hold  that  the  beneficial  interest  passed  to 
tbe  devisee  by  virtue  of  the  presumption  that 
the  testator  intended  to  dispose  of  his  entire 
estate;  and,  second,  that  there  were  text- 
books and  decisions  declaring  a  different  rule 
which  were  not  referred  to  by  the  court,  and 
therefore  the  court  could  not  have  Intended  to 
establish  a  rule  differing  from  such  authori- 
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ties.  Connsel  also  say  that  the  case  of  Woods 
V.  Moore,  4  Sandf.  (N.  Y.)  579,  there  cited, 
did  not  sustain  the  decision,  but  was  a  case 
of  correcting  a  misdescription.  la  tbe  case 
cited  a  devise  was  made  of  land  when  tbe  in- 
terest of  the  testatrix  therein  was  a  mortgage 
Interest.  It  was  contended  that  tbe  lands 
did  not  pass  under  the  devise  because  the  tes- 
tatrix had  no  titie  in  them,  and  the  mortgage 
did  not  pass  because  a  devise  of  land  is  a  dis- 
tinct thing  from  a  mortgage  debt  The  deci- 
sion was  not  on  the  ground  of  correcting  a 
mistake  of  the  testatrix,  which  could  not  be 
done,  but  the  court  held  that  there  was  suf- 
ficient correspondence  In  the  description  to 
afford  the  means  of  Identifying  the  subrject 
of  tbe  gift,  that  the  intention  of  tiie  testatrix 
was  to  give  tbe  mortgage  interest,  and  that 
the  devise  of  the  land  was  a  devise  of  that 
interest  It  la  true  that  there  was  no  residu- 
ary clause  In  the  will  of  Wright  and  that 
there  Is  a  strong  presumption  against  intes- 
tacy, but  the  decision  did  not  go  upon  tbe 
ground  of  such  presumption  at  all,  but  upon 
the  ground  that  the  intention  of  the  testator 
was  to  put  the  devisee  in  his  place  and  to 
give  her  such  title  and  interest  as  be  had  in 
or  to  arise  out  of  the  land.  Although  the  pre* 
sumption  would  have  strengthened  the  con- 
clusion, it  was  not  the  basis  of  the  decision. 

There  are  tezt-boolcs  and  decisions  which 
announce  a  contrary  rule  of  Interpretation, 
and  they  generally  refer  to  the  decision  in 
Knollys  y.  Shepherd,  1  J.  &  W.  479,  which 
seems  to  have  t>een  the  principal  source  of 
the  doctrine  that  a  devisee  in  a  case  like  this 
acquires  no  beneficial  interest  but  becomes  a 
naked  trustee  of  the  legal  title;  Mr.  EJioIlys 
owned  several  estates  subject  to  mortgages, 
and  had  contracted  to  sell  one  of  them  to  Sir 
Thomas  Metcalf.  By  his  will  be  gave  to  his 
dear  wife  tbe  estate  which  he  had  so  con- 
tracted to  sell,  together  with  the  appurte- 
nances thereto  belonging,  to  hold  to  her,  her 
heirs  and  assigns,  forever.  He  also  gave  her, 
by  his  will,  all  his  personal  estate,  subject 
to  the  payment  of  his  debts  and  funeral  ex- 
penses and  his  l^acles.  It  became  material 
to  determine  whether  the  wife  took  the  bene- 
ficial interest  In  the  estate  subject  to  the  con- 
tract In  view  of  the  provision  for  the  pay- 
ment of  debts,  funeral  expenses,  and  legacies. 
Lord  Eldon  decided  that  the  devise  was  only 
of  the  legal  estate,  to  enable  her  to  carry 
tbe  contract  into  execution  by  conveying  the 
estate.  The  text-books  and  decisions  follow- 
ing that  case  state  the  rule,  substantially, 
that  where  a  testator  contracts  to  sell  the 
devised  estate  and  dies  without  having  exe- 
cuted a  deed  to  the  purchaser,  tbe  devise  re- 
mains in  full  force  as  to  the  legal  estate  and 
no  further;  that  being  all  the  Interest  the 
testator  has  to  dispose  of  at  the  time  of  his 
death,  and  the  unpaid  purchase  m(mey  con- 
stituting a  part  of  his  persona]  estate.  Where 
any  reason  Is  given,  reference  Is  made  to  the 
rule  of  equity  that  the  testator  In  such  case 
has  no  beneficial  estate  or  Interest  In  the 


land  to  dispose  of;  the  entire  eqnttable  e*- 
tate  In  the  land  having  become  vested  in  the 
purchaser,  l^  wbqse  will  it  would  pass  as 
real  estate,  and  the  vendor's  estate  having 
been  converted  into  personalty  as  a  part  of 
his  personal  estate.  Such  ia  the  rule  in 
equity,  but  we  are  coacemed  only  with  the 
intention  of  the  testator,  and  have  been  m>- 
able  to  see  any  reason  why  his  intenthn 
should  be  determined  solely  from  tbe  exist- 
ence of  an  equitable  fiction.  In  case  of  an 
executory  contract  for  the  sale  of  land,  equity 
puts  In  operation  the  principle  that  equll7 
regards  as  done  what  ought  to  be  done,  and. 
as  soon  as  a  contract  Is  made  whereby  an 
owner  agrees  to  sell  and  convsy  a  tract  of 
land  in  the  future  upon  paymoit  of  the  pur- 
chase price,  although  nothing  baa  been  paid 
and  the  time  for  conveyance  has  not  arrived, 
the  contract  Is  regarded  as  executed  and  as 
operating  to  transfer  the  estate  from  the 
vendor  and  vest  It  In  tbe  vendee.  Tbe  vendee 
is  looked  upon  as  the  owner  of  the  land  to 
tbe  entire  extent  provided,  for  by  the  contract 
and  equity  says  that  the  vendor  bolds  the 
legal  estate  as  a  mere  trustee  toe  the  vendee, 
with  a  Hen  on  the  land  for  the  security  of 
the  unpaid  portion  of  the  purchase  money.  It 
says  that  the  vendee  holds  possession  of  the 
purchase  price  In  trust  for  the  vendor,  regard- 
less of  the  question  whether  he  has  any  fund 
or  whether  tbe  vendor  tias  become  entitled 
to  It  and  the  vendor's  legal  estate  Is  held  on 
a  naked  trust  for  the  vendee.  In  some  re- 
spects equity  treats  tiie  contract  as  executory, 
and  a  conveyance  to  a  bona  fide  purchaser 
without  notice  cuts  off  the  equitable  estate 
of  tbe  vendee.  As  distinguished  from  equi- 
table rules,  the  law  views  the  contract  as 
producing  no  effect  on  the  estate  or  title. 
At  law  the  vendor  assumes  the  obligation  of 
bis  contract  or  becomes  liable  for  tbe  pay- 
ment of  damages  for  its  nonperformance,  and 
the  vendee  assumes  the  obligation  to  pay 
tbe  purchase  money,  but  the  estate  only 
passes  to  the  vendee  upon  execution  and  de- 
livery of  a  deed.  In  Wright's  Heirs  v.  MIn- 
shall,  supra,  the  court  viewed  the  rights  of 
the  parties  and  their  estates  from  tbe  legal 
standpobit  and  held  that  the  testator  was 
the  legal  owner  of  the  estate  with  fuU  power 
to  devise  it  and  that  his  bitentlon  was  that 
the  devisee  should  have  that  legal  title  or 
the  proceeds  of  It  Tbe  fiction  of  equity  is 
diametrically  opposed  both  to  tiie  rules  of 
law  enforced  by  courts  of  law  and  tbe  actual 
facts,  and  has  been  adopted  to  grant  relief 
peculiar  to  courts  of  equity. 

It  seems  more  likely  that  the  testati»  re- 
garded the  land  as  his  own  until  the  per- 
formance of  the  contract  and  had  In  view 
the  possible  Insolvency  of  CSassois  or  a  failure 
to  perform  his  contract  than  to  have  con- 
sidered that  he  was  a  trustee  of  ttie  title  for 
Cassens,  who  held  the  purchase  price  in 
trust  for  him.  He  manifested  no  Intention 
to  make  his  wife  a  mere  trustee,  but  tbe 
words  of  the  will  are  sufficient  to  confer  a 
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beneficial  Interest  np<»i  her,  subject  only  to 
the  right  of  Oassens  to  h&re  a  deed  upon  per- 
formance of  his  contract.  The  contract  pro- 
vided that,  when  the  interest  and  $1,000  of  the 
principal  should  be  paid  on  March  1,  1906,  a 
c-onveyance  should  be  made  and  Cassens 
should  give  a  mortgage  for  $14,865,  the  bal- 
ance of  the  purchase  money.  The  devise  of 
the  land  being  to  the  wife,  the  conveyance 
must  be  made  by  her,  and  it  is  beyond  ques- 
tion that  the  testator  intended  the  mortgage 
and  notes  thereby  secured  to  be  given  to  her. 
The  bill  malces  no  claim,  and  it  is  not  con- 
tended In  argument  or  otherwise,  that  the 
devise  does  not  carry  this  mortgage  for  the 
greater  part  of  the  purchase  money  with  it, 
and  we  see  no  ground  for  distinction  as  to 
the  testator's  intention  between  the  mortgage 
to  be  executed  by  Cassens  when  he  should 
pay  snffldent  to  make  the  mortgage  Hen  se- 
cure^ and  the  notes  which  he  gave  for  another 
part  of  the  purchase  money  before  the  con- 
veyance. Recognizing  fully  the  existence  of 
authorities  to  the  contrary,  we  are  unable  to 
reach  a  different  conclusion  from  that  reach- 
ed in  Wright's  Heirs  t.  Minshall,  supra,  and 
are  entirely  satisfied  with  the  rule  there 
stated. 

The  Judgment  of  the  Appellate  Court  Is 
affirmed. 

Judgmmt  affirmed. 


(226  ni.  M7) 

JOHNSON  et  al.T.  PRBSTON  et  at. 
(Supreme  Coart  of  Illinois.     April  18,  190T.) 

1.  PeRPKTUITIKS  —  FUTtJB*     CONTINOEHT    BS- 
TATU. 

Testatrix  devised  to  her  ezecntor  real  prop- 
erty to  hold  for  25  years  from  the  date  of  the 
probatp  of  her  will.  In  trust  for  the  use  of  cer- 
tain of  her  rrandchildren,  in  whom,  or  their 
hpirs,  the  property  was  to  vest  atwolately  at 
the  expiration  of  the  25  yean.  Held  that,  the 
probate  of  the  will  being  a  condition  precedent 
to  the  vesting  oC  an  estate  in  the  executor,  the 
devise  to  him  was  in  violation  of  the  rule  against 
perpetutlties,  since  that  conditioB  was  not  one 
that  must  inevitably  happen  within  21  yeaxa 
from  the  death  of  the  testatrix,  and  hence  the 
devise  to  the  executor  was  void. 

2.  Witt*— CoirsTRUcnoN— Effect  ovPabtial 

iRVAUDin. 

Testatrix  devised  to  her  execotor  real  prop- 
erty to  hold  for  25  years  from  the  probate  of 
the  will,  in  trust  for  the  use  of  certain  of  her 
Srandchildren,'  in  whom,  or  their  heirs,  the  prop- 
erty was  to  vest  absolntely  at  the  expiration 
of  such  time.  Tlie  executor,  as  trustee,  was 
charged  with  the  payment  of  a  certain  annuity. 
Hfld.  that  the  devise  to  the  testatrix's  grand- 
children was  not  so  interdependent  with  flie  es- 
tate attempted  to  be  given  to  the  ezecntor  as  to 
render  void  the  devise  to  them  by  reason  of  the 
fact  that  the  devise  to  the  executor  was  void 
as  creating  a  perpetuity. 

FEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills.  U  992-998.]        "^  -^  ^  '•  "■«■ 

8.  Sams— RxsTBATNT  ow  AtncwAnoN— Vaud- 

ITT. 

Testatrix  devised  to  her  executor  real  prop- 
erty to  hold  for  2o  years  from  the  probate  of 
the  will,  lu  trust  for  the  use  of  certain  of  her 
grandchildren,  with  no  power  of  sale,  convey- 
ance,, or  alienation  of  tlte  property  during  that  ! 


period  by  the  tmstee  or  the  grandchildren,  ex- 
cept that  the  grandchildren  might  convey,  one 
to  the  other ;  the  property  to  vest  in  the  grand- 
children or  their  heirs  at  the  expiration  of  the 
25  years.  Held  that,  the  estates  created  in  tlie 
grandchildren  being  in  fee  simple  absolute,  the 
attempt  of  the  testatrix  to  restrain  the  aliena- 
tion thereof  was  void. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  fi§  1844,  15«j:] 

Appeal  from  Circuit  Court,  Lee  County; 
O.  £>.  Heard,  Judge. 

Bill  by  James  A.  Johnson  and  others 
against  Charles  F,  Preston  and  others. 
From  a  decree  for  defendants,  complainants 
appeal.   Affirmed. 

The  heirs  at  law  of  Jane  Piatt  filed  a  bill 
in  the  Lee  county  circuit  court  to  have 
clauses  6  and  6%  of  the  will  of  Jane  Piatt 
declared  void,  and  for  a  partition  of  the 
real  estate  devised  by  said  clauses.  Jan* 
Piatt  died  testate  March  1,  1904,  leaving 
complainants  and  James  J.  Piatt  her  helr» 
at  law.  Said  Jane  Piatt  left  a  will  consist- 
ing of  11  clauses  and  a  codldl  of  1  clause. 
The  first  clause  directs  the  payment  of  fu- 
neral expenses  and  aU  Just  debts  out  of  the 
first  money  that  may  come  into  the  hands  of 
the  executor  thereinafter  named.  The  sec- 
ond clause  bequeaths  to  John  R.  and  Oeorge 
H.  Piatt  a  chest  of  cabinet  tools,  to  be  en- 
Joyed  Jointly  or  individually,  as  the  legatees 
may  elect  By  the,  third  James  J.  Piatt  is 
given  the  household  goods  ot  the  testatrix 
to  have  and  to  hold  and  to  enjoy  during  his 
natural  life,  and  at  his  death  to  be  divided 
equally  between  the  five  sans  of  said  James 
J.  Piatt,  namely,  John  R.,  Oeorge  H.,  Frank 
J.,  Robert  C,  and  Harold  8.  Piatt  In  the 
fourth  the  testatrix  gives  some  directions 
respecting  the  care  of  certain  cemetery  lots. 

The  fifth  clause  Is  as  follows:  .  "Fifth— 1 
give  and  devise  to  my  necutor  herebiaftw 
named.  In  trust  for  the  purposes  and  for  the 
time  hcreinaftec  mentioned,  my  farm  of  120 
acres  In  Willow  creek  township,  Lee  county, 
Illinois,  described  as  follows,  to  wit:  The 
east  half  of  the  south-east  quarter  and  the 
south-east  quarter  of  the  north-east  quarter 
of  secUon  thirty-five  (85),  In  township  thirty- 
eight  (38),  nordi,  range  two  (2),  east  of  the 
third  principal  meridian.  To  have  and  to 
hold  for  the  space  of  twenty-five  years  from 
and  after  the  date  of  the  probate  of  this 
will,  in  tmat  nevertheless,  fbr  the  use,  bene- 
fit and  enjoyment  of  John  R.  Piatt  and 
George  H.  Piatt  with  no  power  of  sale,  con- 
veyance  or  alienation  of  said  land  during 
said  twenty-five  years  by  said  trustee  or  the 
beneficiaries  In  said  trust,  or  either  or  oiiy 
oC  them,  except  that  said  benefidarles  may 
ooavey,  one  to  the  other,  after  both  become 
of  lawful  age.  If  they  wish.  After  the  ex- 
piration of  said  twenty-five  years  then  the 
above  described  land  to  go  and  to  vest  la 
the  said  John  R.  Piatt  and  Gtaorge  H.  Piatt 
or  their  heirs,  absolutely,  or  in  the  event  that 
one  of  them  has  conveyed  his  htterest  to 
the  other,  then  absolutely  to  the  one  to  whom 
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the  other  conveyed  his  Interest,  or  Us  heirs. 
It  being  understood  that  both  share  equally 
In  the  use,  benefit  and  enjoyment  of  said 
property  during  the  period  of  said  trust  and 
equally  in  said  property  after  said  trust  is 
ended,  in  case  there  has  been  no  conreyance 
from  one  to  the  other.  And  that  it  is  my 
wish  that  they  may  live  upon  and  work  up- 
on said  farm  and  make  It  their  home,  pre- 
serve and  Iceep  it  in  good  shape  and  not  al- 
low it  to  be  neglected  and  run  down.  The 
said  trustee  shall  annually,  out  of  the  pro- 
ceeds of  said  farm,  pay  to  Mary  3.  Atkinson 
the  sum  of  one  hundred  (100)  dollars,  pay- 
able twenty-five  (25)  dollars  each  quarter, 
for  the  space  of  the  full  twenty-flve  years 
of  the  said  trust,  unless  said  Mary  J.  At- 
kinson marries  or  dies,  in  which  event,  or 
either  of  them,  said  annuity  is  to  be  discon- 
tinued. And  after  the  expiration  of  the  pe- 
riod of  said  trust,  if  Mary  J.  Atkinson  Is  then 
living  and  unmarried,  said  annuity  of  $100 
is  to  be  to  her  as  before,  out  of  said  land, 
until  her  death  or  marriage.  And  said  an- 
nuity is  hereby  made  a  charge  on  said  land, 
to  be  paid  out  of  said  land  or  the  avails 
thereof." 

The  sixth  clause  devises  to  James  J.  Piatt 
a  life  estate  in  certain  real  estate  with  re- 
mainder in  fee  to  the  five  sons  mentioned  in 
the  third  clause. 

The  next  clause  is  in  the  following  lan- 
guage: "Six  and  one-half— I  give  and  de- 
vise to  my  executor  hereinafter  named,  in 
trust,  for  the  purposes  and  for  the  time  here- 
inafter mentioned,  my  store  property  in  the 
village  of  Paw  Paw,  Lee  county,  Illinois,  de- 
scribed as  follows,  to-wit :  C!ommenciug  nine 
and  one-half  feet  west  of  the  north-east  cor- 
ner of  lot  two  (2)  in  block  two  (2),  in  S.  P. 
Detamore's  subdivision  of  lot  three  (S)  in 
block  two  (2),  in  the  village  of  Paw  Paw,  Lee 
county,  Illinois,  as  surveyed  and  platted  by 
William  McMahan,  county  surveyor  of  Lee 
county,  Illinois;  running  thence  south  forty 
(40)  feet;  thoice  west  six  (6)  inches;  thence 
south  to  the  south  line  of  said  lot  two  (2) ; 
thence  west  to  a  point  nine  (9)  feet  east 
of  the  south-west  comer  of  said  lot  two  (2) ; 
thence  north  to  tbe  north  line  of  said  lot 
two  (2) ;  thence  east  to  the  place  of  begin- 
ning. Also  an  undivided  half  Interest  In 
and  to  twenty  (20)  feet  of  the  brick  wall  to 
the  height  of  twenty-three  (23)  feet  from  the 
bottom  of  the  foundation  wall,  the  said  wall 
commencing  at  the  south-east  comer  of  the 
one-story  addition  to  I.  B.  Berry's  three- 
story  and  basement  brick  building,  situated 
east  nineteen  (19)  feet  of  lot  three  (3)  and 
west  nine  (9)  of  lot  two  (2),  in  S.  P.  Deta- 
more's subdivision  of  lot  three  (3)  in  block 
two  (2),  original  town  of  Paw  Paw  Grove, 
now  Paw  Paw.  Said  wall,  as  above  mention- 
ed, is  the  wall  running  north,  together  with 
the  right  to  the  use  of  the  ground  on  which 
the  said  undivided  half  of  said  wail  stands, 
as  long  as  said  walls  and  buildings  remain 
as  they  now  are,  the  last  above  being  a  party 


wall  right  given  to  me  by  written  conreyanoe 
as  ab*ve  from  I.  B.  Berry,  dated  I>ec«nl>er 
24,  1807.  To  have  and  to  hold  for  the  ^ace 
of  twenty-flve  years  from  and  after  the  date 
of  the  probate  of  this  will,  in  trust,  never- 
theless, for  the  use,  benefit  and  enjoyment 
of  Frank  J.  Piatt,  Robert  C.  Piatt  and  Har- 
old S.  Piatt,  with  no  power  of  sale,  convey- 
ance or  alienation  of  said  land  or  prop^ty. 
or  any  part  thereof,  during  said  twenty-five 
(2a)  years  by  said  trustee  or  the  beneficiaries 
of  said  trust,  or  either  of  them,  except  thut 
said  beneflclariea  may  convey  one  to  the 
other  after  they  become  of  lawful  age,  if 
they  wish.  After  the  expiration  of  the  said 
twenty-five  years,  th«i  the  above  described 
land  and  property  to  go  to  and  vest  in  the 
said  Frank  J.  Piatt,  Robert  C  Piatt  and 
Harold  S.  Piatt,  or  their  heirs,  absolutely, 
or  in  the  event  that  one  of  them  has  convey- 
ed his  interest  to  the  otlier,  then  atiBoIntely 
to  the  one  to  whom  the  other  has  conveyed 
his  interest,  or  his  heirs.  It  being  under- 
stood that  all  share  equally  in  the  use,  benefit 
and  enjoyment  of  said  property  during  the 
period  of  said  trust  and  equally  In  said  prttp- 
erty  after  said  trust  is  ended,  in  case  there 
has  been  no  conveyance  from  one  to  the  oth- 
er. The  said  trustee  shall,  out  of  the  pro- 
ceeds of  said  property,  pay  to  James  J. 
Piatt  the  sum  of  two  dollars  and  fifty  cents 
per  week  ($2.50),  payable  weekly,  for  the 
space  of  the  full  twenty-flve  years  of  said 
trust,  unless  said  James  J.  Piatt  dies.  In 
which  event  said  payment  \b  to  be  discon- 
tinued; and  after  the  expiration  of  said 
trust,  if  James  J.  Piatt  is  then  living,  said 
payment  of  two  dollars  and  fifty  cents  per 
week  Is  to  be  paid  to  him  as  before,  out  of 
the  proceeds  of  said  land  and  property,  until 
his  death.  And  said  payments  are  hereby 
made  a  charge  on  said  land  and  property, 
to  be  paid  out  of  said  land  and  property  or 
the  avails  thereof." 

The  seventh  clause  reads  as  follows: 
"Seventh — The  said  trustee  Is  hereby  antbor- 
Ized  and  directed  by  me  to  see  that  the  taxes 
are  paid  in  due  season  on  all  of  said  prop- 
e;rtles,  that  they  be  kept  Insured  and  that 
they  be  kept  In  good  repair  and  Improvement, 
to  the  end  that  such  properties  may  be  kept 
In  good  shape  and  will  produce  as  much 
revenue  as  possible.  And  in  event  of  the 
death,  removal  or  Inability  to  act  of  said 
trustee,  then  in  that  case  I  authorize  and 
direct  the  county  court  of  Lee  county,  Illi- 
nois, to  appoint  some  suitable  and  discreet 
person  in  his  place." 

Passing  over  the  eighth  clause,  which  is 
not  important  to  a  correct  understanding  of 
the  questions  involved,  the  ninth  clause  Is  as 
follows:  "Ninth — It  is  my  orders  and  direc- 
tion that  no  part  of  my  property  above  de- 
scribed shall  go  to  the  mother  of  said  John  B. 
Piatt,  George  H.  Piatt,  Frank  J.  Piatt,  Robert 
C.  Piatt  and  Harold  S.  Piatt  in  any  way. 
shape  or  manner,  but  shall  be  held  strictly 
for  the  parties  alwve  mentioned  and  their 
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heira,  ezcluClng  tbelr  said  motber,  and  a 
failure  to  observe  tbese  directions  will  in- 
validate this  will  and  render  It  null  and 
void." 

The  last  clause  nominates  Charles  F.  Pres- 
ton as  executor,  and  the  codicil  reduces  the 
yearly  annuity  of  Mary  J.  Atkinson,  given  by 
clause  6,  from  $100  per  annum  to  $25  per 
annum. 

The  foregoing  will  and  codicil  were  duly 
admitted  to  probate  by  the  county  court  of 
Lee  county  on  the  30th  day  of  March,  1904, 
and  the  executor  named  accepted  the  trust, 
qualified,  received  letters  testamentary  and 
entered  upon  the  discharge  of  his  duties. 
The  heirs  at  law  of  the  testatrix  by  the  bill 
challenge  the  validity  of  clauses  5  and  6^  of 
said  will  as  being  In  violation  of  the  rule 
against  perpetuities  and  an  Illegal  limitation 
upon  the  power  of  alienation,  and  pray  for  a 
partition  of  the  real  estate  described  in  said 
clauses,  as  intestate  property.  The  exec- 
utor and  James  J.  Piatt  and  his  five  sons 
were  made  def«>dants,  all  of  whom  Joined  In 
a  demurrer  to  the  bill,  which  was  sustained 
and  the  bill  dismissed  for  want  of  equity. 
Complainants  below  appeal  to  this  court,  and 
assign  error  upon  the  order  sustaining  the 
demurrer  and  decree  dismissing  the  bill. 

B.  B.  Wlngert  and  A.  H.  Switzer,  for  ap- 
pellants.   A.  C.  Bardwell,  for  appellees. 

VICKBRS,  J.  (after  stating  the  facts). 
First.  Appellants  contend  that  clauses  6  and 
6%  are  void  because  they  violate  the  rule 
against  perpetuities.  In  our  consideration  of 
this  question  we  will  first  consider  it  with 
reference  to  the  estate  or  interest  devised  to 
the  executor.  The  sections  of  the  will  in 
question  need  not  be  considered  separately. 
The  language  employed  In  the  two  sections 
brings  them  both  under  the  same  rules  of 
law.  The  effective  words  which  create  the 
estate  of  the  executor  and  limit  its  com- 
mencement and  duration,  separated  from  the 
language  relating  to  the  use,  are  as  follows: 
"I  give  and  devise  to  my  executor  hereinaft- 
er named,  my  farm  of  120  acres  in  Willow 
Credc  township,  described  as  follows  [de- 
scription], to  have  and  to  hold  for  the  space 
of  twenty-flve  (25)  years  from  and  after  the 
date  of  the  probate  of  this  will,"  eta  This 
language  is  followed  in  each  section  with 
other  language  Intended  to  create  a  beneficial 
Interest  In  certain  named  grandchildren  of 
the  testatrix;  but  there  is  nothing  In  either 
of  said  sections,  or  elsewhere  In  the  will,  that 
In  any  way  modifies  the  language  above  quot- 
ed creating  and  defining  the  estate  of  the 
executor.  The  contention  is  that  the  lan- 
guage "from  and  after  the  probate  of  this 
will,"  being  an  imcertain  contingency  upon 
which  the  estate  of  the  executor  shall  come 
into  being,  which  may  not  happen  within  the 
time  prescribed  by  the  rule  against  per- 
petuities, malies  the  devise  void. 

A  "perpetuity"  Is  defined  to  be  a  limita- 


tlon  taking  the  subject  thereof  out  of  com- 
merce for  a  longer  period  of  time  than  a  life  or 
lives  in  being  and  21  years  thereafter,  and,  in 
the  case  of  a  posthumous  child,  a  few  months 
more,  allowing  for  the  period  of  gestation. 
Bouvier'9  Law  Diet. ;  Waldo  v.  Oummlngs,  45 
111.  421;  Rboads  v.  Rboads,  43  III.  239; 
Lunt  V.  Lunt,  108  111.  307 ;  Hart  v.  Seymour, 
147  111.  698,  35  N.  B.  246;  Howe  v.  Hodge, 
152  111.  252,  38  M.  B.  1083.  The  question  to  be 
determined  under  the  rule  is:  When  does 
the  estate  vest?  The  Interest  of  the  executor 
is  subject  to  a  condition  precedoit;  that  Is, 
It  cannot  arise,  by  the  very  words  of  the 
devise  Itself,  until  the  probate  of  the  will. 
Since  there  is  no  precedent  life  estate,  the 
vesting  of  the  estate  of  the  executor  must  be 
within  21  years  (Tiffany  on  Real  Property,  t 
154),  and  the  time  within  which  the  estate  Is 
to  vest  Is  computed  from  the  date  of  the  tes- 
tatrix's death  (ECale  on  Future  Interests,  i 
255;  Madison  v.  Larmon,  170  111.  65,  48  N. 
E.  556,  62  Am.  St  Rep.  856;  Ingraham  v. 
Ingraham,  169  IlL  482,  48  N.  B.  561,  49  N. 
H.  320).  No  Interest  subject  to  a"  condition 
precedent  Is  good  unless  the  condition  must 
be  fulfilled.  If  at  all,  within  21  years  after 
some  life  in  being  at  the  execution  of  the  in- 
strument, or,  in  case  of  wills,  at  the  death  of 
the  testator.  Gray  on  Perpetuities,  i  201; 
Howe  V.  Hodge,  supra;  Lawrence  v.  Smith, 
163  111.  149,  45  N.  B.  259.  It  l8  not  enough 
that  a  contingent  event  may  happen,  or  even 
that  It  will  probably  happen,  within  the  lim- 
its of  the  rule  against  perpetuities.  If  it 
can  possibly  happen  beyond  those  limits,  an 
Interest  conditioned  on  It  Is  too  remote.  Oray 
on  Perpetuities,  (  214;  Lawrence  v.  Smith, 
supra ;  Eldred  v.  Meek.  183  111.  26,  55  N.  B. 
536,  75  Am.  St  R^.  86 ;  Owsley  v.  Harrison, 
190  lU.  235,  60  N  B.  89;  Chapman  v.  Chen- 
ey, 191  HI.  574,  61  N.  B.  863 ;  Schuknecht  v. 
Schultz,  212  III.  43,  72  N.  B.  87.  It  would 
seem  to  result,  necessarily  from  the  rule  laid 
down  in  the  above  authorities  that  the  condi- 
tion precedent  upon  which  the  estate  of  the 
executor  was  to  vest— that  is,  the  probate  of 
the  will — brings  the  estate  of  the  trustee  di- 
rectly within  the  rule  against  perpetuities. 
In  this  connection  the  language  of  the 
conrt  speaking  through  Justice  ScholQeld,  in 
Husband  v.  Bplhig,  SI  111.  172,  25  Am.  Rep. 
273,  is  applicable:  "The  event  here  Is :  'When 
the  estate  of  Thomas  Mason  is  settled  up.' 
Can  It  be  said  to  have  been  morally  certain, 
when  the  instrument  was  executed,  that  the 
estate  ever  would  be  settled  up?  The  law 
requires  estates  to  be  settled,  and  fixes  a 
period  within  which  it  shall  be  done ;  but  It 
does  not,  of  and  by  Itself,  settle  them.  The 
presumption  is  that  the,law  in  this  regard,  as 
in  others,  will  be  obeyed.  But  this  presump- 
tion does  not  amount  to  absolute  certainty. 
The  enforcement  of  the  law,  depending  on 
human  agencies.  Is  liable  to  be  afTected  or 
controlled  by  many  circumstances,  and  In- 
stances where  It  is  not  only  fully  enforced, 
but  is  openly  violated,  axe  within  the  expe- 
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TlesacB  of  all,  bo  that  It  Is  impossible  to  pre- 
dict with  moral  certainty  tliat  a  thing  will  be 
done  simply  because  it  is  the  command  of  the 
law  that  it  shall  be."  While  the  reasoning 
above  quoted  was  employed  in  discussing 
the  question  whether  an  instrument  payable 
*'when  the  estate  of  Thomas  Mason  is  settled 
up"  was  a  promissory  note,  it  is  pertinent 
here  as  bearing  upon  the  uncertainty  as  to 
wh^  a  will  will  be  probated,  even  thongh  that 
act,  like  the  settlement  of  an  estate,  is  re- 
quired by  law.  In  Fowler  v.  Ingersoll,  127 
M.  Y.  472,  28  N.  B.  471  it  was  held  that  a 
will  suspending  the  power  of  alienation  for 
more  than  two  lives  in  being  at  the  time  of 
the  testatrix's  death  is  not  made  valid  by  the 
fact  that  It  givee  the  power  of  sale  within 
that  period  if  permission  Is  obtained  from 
the  Supreme  Court  "Such  permlsskxi,"  the 
court  say,  "might  not  be  given,  and,  unless  it 
was,  the  power  of  alienation  was  suspended 
until  the  estate  vested  in  possession  in  the 
remainderman."  See,  also,  Cruiluhanic  ▼. 
Home  for  the  Friendless,  118  N.  Y.  337,  21 
N.  B.  64,  4  L.  R.  A.  140 ;  People  v.  Simonson, 
126  M.  T.  299,  27  N.  B.  880. 

It  is  clear,  from  the  language  of  the  will 
Itself,  that  whatever  Interest  the  executor 
took  under  It  could  not  vest  in  him  until  the 
protmte  of  the  will,  and  while  this  event 
would,  in  the  ordinary  and  usual  course  of 
events,  probably  occur  within  a  few  months, 
or  at  most  a  few  years,  after  the  death  of 
the  testatrix,  yet  it  cannot  be  said  that  it  is 
a  condition  that  must  Inevitably  happen  with- 
in 21  years  from  the  death  of  the  testatrix. 
Since  a  bare  possibility  that  the  condition 
upon  which  the  estate  is  to  vest  may  not  hap- 
pm  within  the  prescribed  limits  is  all  that  is 
necessary  to  bring  the  devise  in  conflict  with 
the  rule,  we  see  no  escape  from  the  conclusion 
that  the  devise  to  the  executor  offends  the 
role  against  perpetuities,  and  is  tlierefore 
void.  The  devise  to  the  executor  is  not  saved 
from  the  effect  of  this  rule  by  reason  of  the 
fact  that  it  is  merely  a  term  of  years,  in- 
stead of  an  estate  in  fee  simple  or  other  free< 
hold  interest  Terms  of  years  inay  be  created 
to  commence  in  future ;  but  if  the  condition 
upon  which  they  are  to  arise  1^5  uncertain, 
and  may  not  happen  within  ttie  limits  fixed 
by  the  rule  against  perpetuities,  such  terms 
are  void.  1  Washburn  on  Real  Property, 
{468. 

What  has  already  been  said  makes  It  un- 
necessary to  discuss  the  question  argued  by 
counsel  respecting  the  character  of  the  trust 
Since  the  devise  to  the  executor  must  be  held 
void,  it  is  unnecessary  to  consider  whether 
the  trust  which  the  testatrix  attempted  to 
create  was  active  or  passive. 

Second.  Since,  as  we  have  seen,  the  exec- 
utor can  take  nothing  under  this  will,  this 
brings  us  to  the  question  whether  the  estate 
devised  to  the  grandchildren  can  t>e  sustained. 
It  is  a  well-established  rule  that  where  val- 
id and  invalid  portions  of  a  will  are  so  re- 
lated to  the  general  scheme  of  the  testa- 


tor as  to  be  interdependent,  so  that  ther  on 
not  be  separated  without  doing  violence  to 
the  testamentary  plan,  the  mtire  disposition 
must  fall.    Lawrence  v.  Smith,  supra;    EI- 
dred  v.  Meek,  supra:   Greenwood  t.  Green- 
wood, 178  III.  387,  58  N.  B.  101:    Held  v. 
Voorhees,  216  111.  236,  74  N.  E.  804.     The 
converse  of  this  rule  is  likewise  well  estab- 
lislied :   That  where  the  Invalid  portions  can 
be  separated  from  that  which  is  valid,  and 
still  give  effect  to  the  general  testamentary 
scheme,  the  Invalid  clauses  will  be  disregard- 
ed, and  those  that  are  valid  upheld.    See  eases 
cited  snpra.    The  controlling  consideration  in 
the  construction  of  the  will  is  to  discover  the 
intention  of  the  testator  as  expressed  In  the 
words  of  the  will,  and  to  give  effect  to  sncb  In- 
tention, If  it  can  be  done  consistently  with  the 
law.    Howe  v.  Hodge,  snpra.    When  the  en- 
tire will  before  us  Is  read,  and  each  clause 
is  compared  with  the  others,  the  controlling 
purpose   of   the   testatrix   to   give  her  son 
James  J.  Platt  and  bis  five  sons  her  entire 
estate  is  manifest.     With  the  exception  of 
one  annuity  payable  to  Mary  J.   Atkinson, 
of  $25  per  year,  no  other  person  is  given  any 
beneficial  interest  whatever  in  this  estate,  ex- 
cept her  son  and  grandchildren  above  men- 
tioned.   It  Is  also  to  be  noted  that  the  Inter- 
ests of  the  grandchildren  devised  under  claus- 
es 5  and  6%  were  not  postponed  until  the  ex- 
piration of  the  25  years  during  which  the 
trust  was  intended  to  continue.     It  Is  pro- 
vided  In  these  clauses  that  tlie  grandsons 
should  "share  equally  in  the  use,  benefit  and 
enjoyment  of  said  property  during  the  pe- 
riod of  said  trust  and  equally  in  said  prop- 
erty after  said  trust  is  ended."    As  to  the 
farm  devised  in  clause  6,  the  testatrix  ex- 
presses the  wish  that  ber  two  grandsons  to 
whom  she  devises  the  farm  shall  live  upon 
'said  farm  and  work  the  same  and  make  It 
their  home,  preserve  It,  and  keep  It  In  good 
shape,  and  not  allow  it  to  be  neglected  and 
run  down.    The  same  language  Is  fbnnd  In 
clause  6%  In  relation  to  the  store  property 
devised  to  the  other  three  grandsons,  except 
there  is  nothing  said  in  this  clause  in  rela- 
tion to  thehr  living  on  the  property.    There 
is,  as  respects  both  the  devises,  a  clear  In- 
tention to  give  an  absolute  fee-simple  estate 
to  the  devisees  mentioned,  with  a  present  right 
of  enjoyment.   The  title  is  not  made  to  depend 
upon  any  event  or  contingency  that  is  to  hap- 
pen during  the  25  years  or  at  the  end  thereof. 
If  the  trust  estate  was  upheld,  and  the  trus- 
tee was  continued,  there  is  no  act  that  be  is 
given  power  to  perform  that  cpuld  In  any 
way  affect  the  interests  of  these  devisees.    He 
is  not  required,  at  the  end  of  his  term,  to 
convey,  release,  or  distribute  to  the  devisees. 
Their  interest  comes,  not  by  way  of  remain- 
der, but  In  prsesentl.    In  other  words,  the 
trust  here  sought  to  be  created,  if  It  could  be 
upheld,  is  not  a  trust  created  for  the  purpose 
of  serving  the  Interests  of  some  charitable 
object  or  a  third  person,  but  is  an  attempt 
to  create  a  trust  for  the  l^ueflt  of  the  same 
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peraons  to  wbom  the  estate  Is  devised.  If 
the  trust  should  be  upheld  and  given  effect, 
the  ultimate  result  would  not  be  any  dlffer- 
«nt  from  what  It  is  with  the  trust  eliminated. 
In  both  cases  the  property  of  the  testatrix 
goea  to  the  same  persons  in  the  same  way,  at 
the  same  time,  and  In  the  same  projMrtlons. 
If  this  is  true,  how  can  it  be  said  with  any 
show  of  reason  that  the  interests  of  the  d»- 
visees  under  clauses  5  and  6%  are  so  inter- 
dependent with  the  estate  attempted  to  b« 
given  to  the  trustee  that  If  his  devise  falls 
it  must  pnll  tbelr  estate  down  with  It? 

While  a  remainder  may  be  accelerated 
where  the  precedent  limitation  falls  or  for 
any  reason  comes  to  on  end,  and  the  next 
tenant  in  snoceaslon  Is  In  being  and  compe- 
tent to  take  when  the  condition  precedent  to 
the  vesting  of  the  estate  happens,  stlU  this 
rule  need  not  be  Invoked  here,  for  In  this 
'Case  there  is  no  precedent  estate  sought  to  be 
vested  In  the  executor  which  must  expire 
■before  the  devisees  are  let  Into  their  estata 
While  the  language  of  the  will  attempts  to 
.devise  the  land  to  the  executor  for  a  term 
•of  years  from  and  after  the  probate  of  the 
-will.  In  trust,  etc.,  and  he  Is  directed  to  see  that 
the  taxes  are  paid  and  the  premises  kept 
In  repair  and  insured,  yet  all  the  things  re- 
-qulred  of  the  executor  are  for  the  benefit 
of  the  devisees  of  the  beneficial  Interests, 
and  are  not  Inconsistent  with  the  full  and 
complete  vesting  of  the  title  in  the  grand- 
■children  together  wtth  the  Immediate  enjoy- 
inent  of  their  estate.  If  it  be  said  the  execu- 
tor is  charged  with  the  payment  of  the  annu- 
ities to  James  3.  Piatt  and  Mary  J.  Atkln- 
-son,  and  that  this  affords  a  reason  why  the 
trust  and  the  use  must  stand  or  fall  together, 
-we  reply  that  these  annuities  are  made  a 
-direct  charge  upon  the  land,  and  that  they 
will  follow  the  land  into  the  hands  of  any 
•oqe  who  may  become  the  owner.  The  fail- 
ure of  the  trust  estate  will  In  no  way  defeat 
or  delay  the  annuitants  In  the  collection  of 
their  money.  The  same  may  be  said  with 
reference  to  the  payment  of  taxes  on  these 
lands.  The  trustee  Is  to  "see"  that  the  taxes 
are  paid.  What  duty  Is  Imposed  on  the 
•executor  In  this  regard  that  the  usees  will 
not  be  compelled  to  perform  In  order  to  save 
thdr  lands  from  sale?  Is  It  niv^ssary  to 
have  a  trustee  "see"  that^one  pays  the  taxes 
•or  makes  necessary  and 'reasonable  repairs 
■9a  his  own  property?  Let  ns  for  a  moment 
suppose  that  the  estate  of  the  trustee  is  up- 
held, and  he  is  continued  under  the  will  for 
25  years,  and  he  should  fall  and  n^lect  to 
-perform  the  duties  enjoined  on  him;  who 
would  have  a  right  to  bring  him  to  account 
lot  his  default?  The  answer  must  be,  the 
-persons  for  whose  benefit  the  trust  was  cre- 
ated, -who  are,  as  we  have  seen,  the  same 
-persons  upon  whom  self-interest  and  the  law 
Impose  the  same  duties  and  obligations,  for 
breach  of  which  the  trustee  would  be  called 
to  an  account  Unless  the  devisees  place  the 
funds  in  bte  bonds  to  discharge  these  obli- 
igatlons,  the  will  makes  no  provisions  for  his 


obtaining  the  funds  In  any  way,  exc^t  as 
respects  the  annultlM  he  might  bring  a  suit 
to  subject  the  land  to  tbelr  payment,  and  the 
annuitants  can  do  this  by  the  shorter  course 
of  bringing  the  action  In  their  own  names. 
It  may  not  happen  often  that  an  attempt  to 
ceeate  a  trust  can  be  held  invalid,  and  yet 
the  testamentary  scheme  be  carried  out  in 
all  Its  essential  details;  but  the  case  at  bar 
is  one  whK'ein  that  can  be  done,  as  It  seems 
to  us,  without  departing  in  any  matter  of 
substance  from  the  clearly  ezi^reased  intent 
of  the  testatrix. 

The  views  herein  expressed,  In  so  far  as 
the  trust  la  held  invalid  and  the  devise  to  the 
bmeficlarles  Is  upheld,  find  support  In  tiie 
following  authorities:  Kennedy  v.  Hoy,  105 
N.  T.  184,  U  N.  B.  8S0;  Undnwood  v.  Curtis, 
127  N.  Y.  523,  28  N.  E.  586.  And  the  prln- 
^le  is  dearly  recognised  and  applied  In 
Nevltt  y.  Woodbom,  190  lU.  283,  80  N.  B.  60a 
And  among  the  many  cases  holding  that  a 
devise  la  fee  subject  to  a  conditional  limita- 
tion -which  is  void  for  remoteness  Is  not  af- 
fected by  such  remoteness,  and  that  under 
such  circumstances  an  absolute  estate  vests 
in  the  first  taker,  the  following  may  be  dted : 
Hudson  V.  Gray,  68  Hiss.  882;  Miller  v. 
Macomb,  26  Wend.  229;  Manice  v.,  Manlce, 
48  N.  Y.  £03 ;  Theological  Bducatl(m  Society 
V.  Attorney  0«ieral,  136  Mass.  285 ;  Outland 
V.  Bowen,  116  Ind.  158,  17  N.  B.  281,  7  Am. 
St  Bep.  429;  Comegys  r.  Jmea,  65  Md.  817, 
4  AtL  567;  Henderson  v.  Henderson,  118  M. 
T.  1,  20  N.  B.  814.  In  the  case  last  above 
cited  the  devise  was :  "All  the  rest  residue 
and  remainder  of  my  estate,  both  real  and 
personal,  wheresoever  situated,  I  hereby  au- 
thorize^ empower  and  direct  my  executor  to 
partition,  divide  and  appoftion  eaually  among 
all  my  children  living  at  the  time  of  making 
such  partition  and  division  and  the  child  or 
diUdren  of  such  of  my  children  as  may  be 
dead  leaving  Issue;  *  *  •  and  I  do  here- 
by give,  devise  and  bequeath  to  each  of  my 
children  the  share  or  portion  of  my  estate 
so  to  be  partitioned,  divided  anQ  apiwrtloned 
to  them,  respective^,  as  aforesaid."  And  it 
It  was  provided  that.  In  case  of  the  death  of 
any  of  the  children  without  issue  before  the 
partition,  then  the  portion  of  such  deceased 
ebild  should  go  to  the  srtrvlTlng  brothers  and 
sisters.  It  was  provided  in  the  will  that  the 
executor  should  make  partition  within  five 
years  "from  the  date  of  the  probate  of  the 
will."  It  was  bdd  that  the  executor  did  not 
take  a  valid  trust,  but  that  the  estate  vested 
In  fee  In  the  beneficiaries;  but  the  direction 
to  the  executor  to  partition,  divide,  and  ap- 
portion the  residuary  estate,  though  Ineffectu- 
al to  create  a  valid  trust  might  be  upheld  as 
a  valid  power  In  trust  This  case,  In  many 
respects,  Is  like  the  case  at  bar,  and  Is  an  au- 
thority sustaining  the  principle  Involved  In 
the  conclusion  we  have  reached  In  this  case. 
There  Is  nothing  here,  as  there  was  In  the 
late  case  of  Starr  v.  WUloughby,  218  111.  485, 
75  N.  B.  1029,  2  L.  R.  A.  (N.  8.)  623,  to  in- 
dicate a  clear  hutention  of  the  testator  to 

Digitized  by  LjOOQIC 


1006 


80  KORTHBASTERN  REPORTER. 


(111. 


postpone  a  vesting  of  the  estate  in  the  bene- 
ficiaries. On  the  contrary,  the  intention  to 
vest  the  title  in  the  grandchildren  immediate- 
ly is  made  clear  from  a  reading  of  the  several 
provisions  of   the   will. 

Third.  The  general  rule  is  that  where  a 
devise  is  made  In  fee,  either  of  a  legal  or  an 
equitrable  interest,  ail  limitations  tending  to 
deprive  the  estate  of  any  of  the  incidents 
appertaining  to  the  Interest  created  are  held 
to  be  repugnant  to  the  devise,  and  void.  To 
transfer  a  fee  and  at  the  same  time  to  re- 
strict the  free  alienation  of  It,  is  to  say  that 
a  party  can  give  and  not  give,  in  the  same 
breath.  Steib  v.  Whitehead,  111  Hi.  247. 
There  is  an  apparent  exception  to  this  rule 
where  what  is  known  as  a  spendthrift  trust 
is  created.  As  Illustrating  this  doctrine,  see 
Steib  V.  Whitehead,  supra,  and  Bennett  v. 
Bennett,  217  111.  434,  75  N.  E.  839.  But  the 
devise  in  this  case  bears  no  resemblance  to 
a  spendthrift  trust,  and  even  if  it  can  l>e  said 
that  cases  of  that  character  are  an  exception 
to  the  general  rule — which  is  not  before  us, 
and  which  we  do  not  decide — the  case  at  bar 
does  not  fall  within  such  exception,  and  it 
most  therefore  be  held,  in  accordance  with 
the  general  rule,  that  the  attempt  of  the  tes- 
tatrix in  clauses  6  and  6^4  to  restrain  the 
alienation  of  the  estates  of  the  devisees  Is 
wholly  void,  as  being  in  restraint  of  allena- 
rlon. 

Section  9  of  the  will  Is  not  involved  In  tbls 
litigation,  and  no  consideration  of  It  is  called 
for  by  the  issues  involved. 

Finding  no  error,  the  decree  is  affirmed. 

Decree   affirmed. 

OARTWRIGHT,  3.  (specially  concurring). 
I  agree  with  the  conclusion  reached  by  the 
court  In  this  case,  but  regard  the  third  propo- 
sition of  the  opinion  as  not  applicable  to  the 
case.  After  attempting  to  create  an  inter- 
mediate estate  in  a  trustee  for  a  period  of 
25  years,  the  testatrix  devised  the  property 
to  certain  named  persons,  or  their  heirs,  abso- 
lutely, meaning,  as  I  think,  that  after  the 
expiration  of  25  years  the  property  should 
go  to  the  persons  named  if  living,  or.  If  de- 
ceased, to  those  who  would  then  stand  in  the 
relation  of  heirs  of  said  persons,  excluding 
their  mother.  The  word  "or"  interposed  be- 
tween the  names  of  the  devisees  and  their 
heirs  indicates  substitution  in  a  will  of  the 
nature  of  this  one.  Ebey  v.  Adams,  135  111. 
80,  25  N.  E.  1013,  10  L.  R.  A.  162 ;  1  Redfield 
on  Wills,  486.  As  the  first  devisees  are  liv- 
ing, and  the  attempt  to  create  an  intermedi- 
ate estate  failed,  they  take  the  property  in 
fe& 

(22«  III.  464) 

MARSH  V.  PEOPLE. 

(Supreme  Court  of  IllinoiB.     April   18,  1907.) 

1.  Counties— BoABD  of  Sopeevibors— Meet- 
ings—Power  OP  Chaibman. 

Where  a  county  board  of  supervisors  ad- 
joumed  to  meet  on  a  subsequent  day,  the  chair- 


man of  the  board  had  no  power  to  change  tiie 
date  of  such  meeting. 
2.  Same— Adjotjbnment. 

A  tx>ard  of  supervisors  met  in  Septemlwr, 
1905,  as  required  by  Hurd's  Rev.  St.  1905,  c. 
34.  J  49,  and  adjourned  to  the  16th  of  Octot>er, 
190o,  or  on  the  call  of  the  chairman.  Held 
that,  on  the  failure  of  th^  board  to  meet  on  tlie 
adjourned  day,  the  September  session  of  the 
board  was  ended  as  effectually  as  if  the  board 
had  adjourned  in  Septemlwr  sine  die,  and  there 
was  no  power  either  in  the  board  or  its  chair- 
man to  prolong  the  life  of  such  session  by  call- 
ing a  special  meeting  tor  a  subsequent  date. 

5.  Same— PowEa  OF  Chaibman. 

Where  a  board  of  supervisors  at  its  regu- 
lar September  meeting  adjourned  to  Octolier 
16th,  it  had  no  power  to  confer  on  its  cliaiiman 
authority  to  alter  that  date  by  adding  to  the 
recital  that  the  meeting  should  be  held  on  Octo- 
ber 16th  tlie  words,  "or  on  tlie  call  of  tlie  chair- 
man." 

4.  Same— Speciax  Meetings— NoncK. 

A  meeting  of  the  board  of  sapervisocs  not 
called  at  the  written  request  of  at  least  one- 
third  of  the  members  of  the  board  by  a  written 
notice  given  by  the  clerk,  and  published  in  a 
nevrepaper  printed  in  the  county,  as  reqnlred 
by  Hurd's  Rev.  St.  1905,  c  34,  {  50,  was  not  a 
special  meeting. 

6.  Gband   Jtjbt— Selectioh— Boabd    <w   Su- 

PEBVisoBS— Meeting. 

Where  a  meeting  of  a  board  of  supenrisois 
at  which  a  grand  jury  was  selected  was  neither 
an  adjourned  regular  meeting  'nor  a  properlv 
called  special  meeting  of  tlie  board,  and  the  rec- 
ord did  not  show  either  that  all  or  a  majoritr 
of  the  members  of  the  board  were  present,  tlte 
jury  so  selected  was  not  a  legal  grand  jury. 

6.  iNDICTMENT-iMOTION  TO  QUASH— TllO— II,- 

lxqal  Gband  Jubies. 

A  motion  to  quash  an  indictment  made  be- 
fore pleading  because  of  the  alleged  iliefalitr 
of  the  grand  jury  was  a  timely  objection  to  save 
defendant  s  rights  thereunder. 

Error  to  Circuit  Court,  Moultrie  County: 
W.  G.  Clocbran,  Judge. 

Charles  Marsh  was  convicted  of  aasanit 
with  intent  to  murder,  and  be  brings  error. 
Reversed  and  remanded, 

W  K.  Whitfield  and  George  A.  Sentel,  for 
plaintiff  in  error.  W.  H.  Stead,  Atty.  Gen.. 
and  A.  W.  Lux,  State's  Atty.  (Joel  C.  Fitch 
and  John  B.  Jennings,  of  counsel),  for  tbe 
People. 

FARMER,  J.  PlalntMf  In  error  was  tried 
and  convicted  in  the  circolt  court  of  Moul- 
trie county  of  an  assault  with  Intent  to  com- 
mit murder.  Tbe  Indictment  upon  which  he 
wis  tried  and  ccmvicted  was  found  and  re- 
turned Into  court  by  a  grand  Jury  selected 
by  the  board  of  siqjervisors  of  Moultrie  coun- 
ty February  12,  1906.  Before  pleading  plain- 
tiff in  error  entered  a  motion  to  qnasli  tJ» 
indictment ;  one  of  the  g^^unds  of  said  mo- 
tion being  that  there  was  no  legal  meeting  of 
the  board  of  supervisors  at  the  time  said 
grand  Jury  was  selected.  This  motion  was 
supported  by  affidavit  of  the  county  cleA 
and  of  plaintiff  in  error,  setting  forth  specif- 
ically the  facts  and  the  record  of  said  board 
of  supervisors  relied  upon  in  support  of  the 
nrotion.  Tbe  records  of  said  tmard  of  super- 
visors— and  about  this  there  is  no  dispute- 
show  tbat  tbe  annual  meeting  of  said  ttoard 
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held  in  September,  X905,  "adjourned  to  tbe 
16tti  day  of  October,  1905,  or  on  call  of  the 
chairman."  No  meeting  was  held  on  the 
16th  day  of  October,  but  a  meeting  was  held 
the  24tb  of  t&at  month,  and  the  record  of 
that  meeting  recites  that  it  was  held  in  pur- 
suance of  a  commuo^tion  from  the  chair- 
man of  the  board  to  the  county  derk,  under 
date  of  October  lOth,  notifying  him  of  the 
call  by  the  chairman  of  said  board,  of  a  spe- 
cial meeting  to  be  held  October  24th,  and  di- 
recting the  county  clerk  to  notify  all  mem- 
bers of  the  board  of  the  time  and  place  of 
said  special  meeting.  Said  special  meeting 
adjourned  October  24th  "until  the  15th  day  of 
NoTember,  1905^  or  to  the  call  of  the  chalr^ 
man."  The  board  met  on  said  Ifith  day  of 
November,  1905,  and  on  that  day  "adjourned 
to  December  12,  1805,  or  to  tbe  call  of  the 
chairman."  The  board  met  on  said  date,  De- 
cember 12th,  and  on  tbe  same  day  "adjomrn- 
ed  until  on  Monday,  the  ISth  day  of  January, 
A.  D.  1906,  or  to  the  call  of  the  chairman." 
No  meeting  was  held  January  15th  but  one 
was  held  on  the  IStb  of  the  month.  The 
record  of  that  meeting  recited  that  it  was 
held  pursuant  to  a  notice  giv«i  the  county 
clerk  by  the  chairman  calling  a  meeting  for 
January  l8th,  and  directing  the  clerk  to  no- 
tify all  the  members  of  said  board.  That 
meeting  was  "adjourned  to  call  of  the  chair- 
man or  until  Wednesday,  the  14th  day  of  Feb- 
ruary, 1906."  No  meeting  of  said  board  was 
held  February  14th.  The  record  shows  the 
board  met  on  tbe  12th  of  February  and  was 
in  session  that  day  and  tbe  day  following, 
when  It  "adjourned  to  the  call  of  tbe  chair- 
man or  to  the  15th  day  of  March,  A,  D,  1906." 
The  record  of  said  meeting  beginning  Feb- 
ruary 12th  and  continuing  to  the  13tb  recites 
it  was  held  in  pursuance  of  a  notice  or  com" 
raunication  by  the  chairman  of  the  board  to 
the  county  clerk;  that  in  pursuance  of  tbe 
adjourning  order  of  the  meeting  of  January 
iSth  he  had  called  a  special  meeting  of  said 
board  to  convene  February  12,  1906,  and  di- 
rected said  clerk  to  notify  all  members  of  the 
board  of  the  time  and  place  of  said  meeting. 
The  notice  or  communication  from  tbe  chair- 
man to  tbe  county  clerk  was  dated  January 
29tl>,  and  stated  that  one  of  the  objects  of 
tbe  meeting  was  to  select  a  grand  jury  for 
the  March  term,  1906,  of  the  Moultrie  county 
circuit  court  It  was  at  this  meeting,  and  on 
the  12th  day  of  February,  that  the  grand  jury 
was  selected  which  found  and  returned  Into 
court  the  Indictment  upon  which  plaintiff  In 
error  was  tried. 

By  section  49  of  chapter  84  (Hurd's  Rev. 
St  1905,  p.  567)  the  annual  meetings  of  the 
board  of  supervisors  are  required  to  be  held 
on  the  second  Tuesday  of  September.  This 
record  shows  such  annual  meeting  of  the 
board  of  supervisors  of  Moultrie  county  was 
held  at  tbe  time  required  by  law.  Cktunsel 
for  defendant  in  error  contend  that,  as  nei- 
ther the  record  of  that  meeting  nor  of  any  of 


the  subsequent  alleged  special  meetings  shows 
a  sine  die  adjournment  all  meetings  held 
subsequently  to  the  annual  September  meet- 
ing are  to  be  regarded  as  a  continuation  of 
the  September  session.  It  is  not  claimed  any 
special  meeting  was  legally  called.  If  the  rec- 
ord showed  that  on  the  adjournment  at  the 
S^tember  meeting,  and  each  of  the  subse- 
quent meetings,  the  adjournment  was  to  a 
day  fixed,  and  that  on  said  day  fixed  the 
board  met  and  when  it  adjourned  it  adjourn- 
ed to  another  day  fixed,  at  which  time  it  met 
again,  and  so  on,  this  might  amount  to  a 
continuation  of  the  September  session.  Bat 
this  record  shows,  as  we  have  above  set  out, 
that  all  of  tbe  adjournments  were  to  a  date 
named  "or  at  the  call  of  the  chairman." 
Why  no  meeting  was  held  October  16th  but 
was  held  October  24tb  Instead  does  not  ap- 
pear from  the  record.  The  same  Is  also  true 
of  the  meeting  of  January  18th  Instead  of  the 
15th,  and  the  meeting  of  February  12th  in- 
stead of  the  14th.  The  board  of  supervisors, 
at  its  September  meeting,  fixed  October  16th 
as  the  date  when  It  would  meet  again,  and 
adjourn  to  that  date;  The  chairman  of  the 
board  had  no  power  to  change  the  date  the 
board  had  fixed  to  meet  again.  He  doubtless 
assumed  that  because  the  order  of  adjourn- 
ment was  to  the  16th  day  of  October  "or  on 
call  of  the  chairman,"  be  had  tbe  power  and 
authority  to  change  the  date  the  board  bad 
fixed  by  informing  the  county  clerk  of  the 
date  he  bad  elected  to  name  and  causing 
him  to  notify  the  members  of  tbe  board  of 
the  date  of  the  meeting  selected  by  the  chair- 
man. His  communication  to  the  derk  of  the 
change  of  the  date  is  as  follows:  "I,  B.  W. 
Patterson,  chairman  of  the  1>oard  of  super- 
visors of  Moultrie  county.  111.,  do  hereby  call 
a  special  meeting  of  said  board  of  supervisors 
to  meet  at  supervisor's  room  in  the  Chapman 
Building,  In  the  city  of  Sullivan,  III.,  on  tbe 
24th  day  of  October,  A.  D.  1905,  at  1  o'clock 
p.  m.  of  said  day.  •  •  •  you  will  there- 
fore notify  all  members  of  said  board  of 
the  time  and  place  of  such  meeting  and  gov- 
'em  yourself  accordingly.  This  call  is  made 
in  pursuance  of  the  adjourning  order  of  the 
board."  He  nowhere  refers  to  the  date  the 
board  itself  adjourned  to  meet  upon,  nor  Is 
there  any  Intimation  in  the  writing  that  the 
meeting  of  October  24th  is  a  continuation  of 
tbe  September  meeting,  but  it  is  expressly 
said  that  It  Is  to  be  a  "special  meeting." 
If  the  board  of  supervisors  had  power  to 
keep  its  September  meeting  alive  by  adjourn- 
ing to  meet  again  October  16th,  when  It  fail- 
ed to  meet  on  that  date,  its  S^tember  session 
was  as  effectually  ended  as  If  it  had  adjourn- 
ed in  September  sine  die,  and  there  was  no 
power  in  either  the  board  or  its  chairman  to 
prolong  tbe  life  of  the  September  session  by 
calling  a  special  meeting  for  October  24th, 
even  if  said  special  meeting  had  been  prop- 
erly called.  If  it  was  tbe  purpose  of  the 
board,  when  It  adjourned  in  September  to 
October  16tb,  to  confer  power  upon  the  chair- 
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man  of  the  board  to  cbange  or  alter  tbat  date, 
it  waa  attempting  to  do  sometbing  It  bad  no 
power  to  do.  It  was,  In  effect,  an  attempt 
to  authorize  the  cbairman,  if  for  any  reason 
be  did  not  wish  tbe  board  to  meet  on  tbe  day 
named  In  tbe  order  of  adjournment,  to  caJl 
a  special  meeting  on  some  other  date  by 
notifying  tbe  county  derk  of  tbe  date  selected 
by  him  and  canslng  tbe  clerk  to  notify  tbe 
members  of  the  board  tbereof.  On  January 
11,  1906,  tbe  chairnmn  of  the  board  gave  or 
sent  to  the  ooonty  derk  tbe  following:  "You 
arc  hereby  notified  that  I  hereby  call  a  meet- 
ing of  tbe  board  of  superrisors  of  Moultrie 
connty,  III.,  to  meet  in  BulUvan,  January  18, 
1006,  at  the  hour  of  12  o'clock,  noon,  instead 
of  January  16,  1006.  You  will  please  noti^ 
tb«  members  of  tbe  board  accordingly.  Filed, 
Jan.  11,  1906.  Louis  K.  Scott,  Ooonty  aei^." 
Tin  board  had  held  a  meeting  Deoember  12tb, 
as  we  have  above  shown,  and  adjourned  to 
meet  again  January  15th.  It  will  be  seen  tbe 
cbairman  assumed,  by  bis  notice  to  tbeooan- 
ty  detk,  to  change  ttie  meeting  to  tbe  IStli. 
Tbe  meeting  held  all  that  date,  as  we  have 
said,  adjoorbed  to  meet  on  February  14tb, 
but.  Instead  of  meeting  on  said  date,  the 
cbaliman  of  the  board  addressed  a  communi- 
cation to  the  county  clerk,  under  date  of 
January  20tb,  that  In  pursuance  of  the  ad- 
journing ord6r  of  the  meeting  of  tbe  board 
of  saperrlsors  held  January  18th  he  called 
a  meeting  to  be  held  February  12th,  for  tbe 
purpose,  among  other  tbings,  of  aelecting  a 
grand  Jury  for  the  March  term  of  the  clrcolt 
court 

Wliat  -we  iuiTe  said  with  reference  to  the 
change,  or  attempt  to  change,  tbe  date  of  tbe 
meeting  from  October  lOtb  to  October  24th 
is  equally  applicable  to  tbe  January  and  Feb- 
ruary meetings. 

Section  9  of  chapter  78  (Hard'a  Rev.  St 
1905,  p.  1£64)  makes  it  the  duty  of  the  connty 
board  to  select  28  persons  possessing  tbe 
qualifications  provided  by  law,  twenty  days 
before  tbe  setting  of  the  term  of  court,  to  act 
as  grand  jurors.  Section  40  of  chapter  S4 
(Hurd's  Rev.  St  1905,  p.  667)  requires  the' 
annual  meeting  of  tbe  board  to  be  held  on 
the  second  Tuesday  of  September  in  each 
year  and  a  regular  meeting  of  said  board  to 
be  held  <hi  the  second  Monday  of  June  each 
year.  These  are  tbe  only  meetings  fixed  by 
tbe  statute,  but  tbe  time  for  holding  other 
meetings  may  be  fixed  and  determined  by  tbe 
board  of  supervisors.  This  record  shows 
the  February  meeting,  at  which  tbe  grand 
Jury  was  selected,  was  not  a  regular  meet- 
lug  provided  for  by  statute  or  by  rale  or  res- 
ohitlon  of  said  board.  Section  60  of  <4Mipter 
84  authorizes  8pe):lal  meetings  of  tbe  board 
of  supervisors  to  be  held  "only  wh«n  request- 
ed by  at  least  one^lrd  of  the  members  of 
the  board,  which  request  shall  .be  in  writing, 
addressed  to  the  clerk  of  the  board,  and 
specifying  the  time  and  place  of  such  meet- 
ing, upon  reception  of  which  the  clerk  shall 
ImmedlatelT  transmit  notice,  in  writing,  of 


such  meeting,  to  eacb  of  tbe  membera  of  tbe 
board.  The  clerk  shall  also  cause  notice  of 
such  meeting  to  be  published  in  some  news- 
paper printed  in  the  county,  if  any  there  be." 
No  attempt  waa  made  to  comply  with  thia 
section  of  tbe  statute  In  calling  tbe  meting 
held  February  12tb  and  13th,  nor  is  it  claim- 
ed by  counsel  for  defendant  in  «Tor  tbat 
said  meeting  was  a  special  meeting;  tlieir 
contention  being,  as  we  have  before  stated, 
that  It  was  a  continuation  of  the  SeptemlKr 
session.  Our  conclusion  is  that  tbia  conten- 
tion is  not  sustained  either  by  facts  or  law. 
It  follows,  therefore,  tbat  the  grand  Jury, 
which  returned  the  Indictment  into  court 
against  plaintiff  In  error  was  not  selected  at 
either  a  regular  or  special  meeting  of  tlie 
board  of  supervisors. '  As  these  are  the  only 
kinds  of  meetings  that  could  be  hdd  by  said 
board.  It  follows  said  grand  Jury  was  not 
selected  at  any  meeting  of  said  board. 

We  do  not  tbink  the  members  of  said  board 
could  by' getting  together  at  a  time  not  fixed 
for  a  regular  or  special  meeting  lawfully 
select  a  grand  Jury.  Tliere  is  a  difference  be- 
tween members  of  ttie  board  and  the  Ixtard. 
It  is  only  a  board  of  supervisors  when  con- 
TOied  In  session,  either  regular  ae  special, 
and  we  do  not  think  the  meeting  of  tbe  mem- 
bers of  tbe  board  of  supervisors  of  Moultrie 
coimty,  under  the  circumstances  this  record 
shows  they  met,  at  tbe  time  the  grand  jury 
waa  selected,  was  a  meeting  of  the  board. 
The  notice  from  tbe  chairman  of  tbe  board 
to  tbe  county  clerk,  and  from  the  connty 
clerk  to  the  members  of  tbe  board,  to  meet 
February  I2th,  could  have  no  effect  to  give 
validity  to  the  meeting,  nor  make  It  any  more 
of  a  legal  meeting  than  it  would  have  been 
if  tbe  members  of  the  board,  by  mere  ac- 
cident and  without  any  previous  notice,  bad 
met  together  on  that  day.  The  record  of 
the  meeting  of  February  I2th  does  not  show 
that  all,  or  a  majority,  of  the  members  of 
the  board  were  present  It  recites  that  nine 
members  were  present,  naming  them.  How 
many  members  tbe  board  of  supervisors  of 
Moultrie  county  was  composed  of  Is  not 
shown  by  the  record.  It  appears  from  such 
record  that  nine  members  were  present  at 
the  meetings  of  October,  December,  and  Jan- 
uary, and  eight  at  the  November  meeting,  but 
nowhere  is  the  number  of  members  composing 
the  board  shown.  County  boards  can  exer- 
cise only  such  powers  as  are  expressly  given 
by  law,  or  such  as  arise  by  necessary  im- 
plication from  the  powers  granted,  or  aro 
indispensable  to  carry  into  effect  the  object 
and  purpose  of  their  creation.  CSounty  of 
Cook  t.  Gilbert,  146  IH.  268,  33  N.  B.  761.  To 
authorize  a  special  meeting  of  tbe  board  of 
supervisors  the  statute  requires  that  It  shall 
be  requested  by  at  least  one-third  of  tbe 
members  of  tlie  board  and  notice  tbereof 
published  by  tbe  clerk  In  some  newspaper 
printed  in  tbe  county.  Gbtt  v.  People,  187 
111.  249,  58  N.  E).  293.  These  requirements 
cannot  be  dispoiaed  with  by  an  attempt  to- 
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delegate  authority  to  the  etaalnnan  of  the 
board  to  call  meetings  at  Bucb  times  as  he 
may  choose.  The  member  selected  chairman 
of  the  board  Is  merely  its  presiding  officer, 
and  otherwise  has  no  superior  powers  to  any 
other  member  of  the  lioard.  Bouton  v.  Mc- 
Donough  County,  84  111.  384 ;  Scates  vl  King, 
110  111.  456.  In  Bouton  y.  McDonough  Coun- 
ty, supra,  the  court  said  (page  395  of  84  111.): 
"The  supervisors  have  no  power  to  act  in- 
dividually. It  is  only  when  convened  and 
acting  together  as  a  tw'ard  of  supervisors 
that  they  represent  and  bind  the  county  by 
their  acts."  In  McHaney  v.  County  of  Ma- 
rion, 77  111.  488,  it  was  said  the  members  of 
the  county  court  (comity  commissioners)  can 
only  bind  their  county  In  matters  of  claims 
when  acting  as  a  conrt  In  Foley  v.  People, 
Breese,  57,  plaintllC  In  error  had  been  con- 
victed of  larceny  under  an  Indictment  found 
against  him  at  a  special  term  of  the  Madison 
county  circuit  court  At  that  time  the  stat- 
ute authorized  a  special  term  to  be  convened 
whenever  any  person  was  in  the  custody  of 
the  sheriff  of  any  county  charged  with  a  cap- 
ital offense  or  any  other  offense  which  by 
law  was  not  bailable.  The  special  term  aip- 
pears  to  have  been  convened  on  account  of 
plaintiff  In  error  being  in  custody  of  the 
sheriff  upon  the  charge  of  larceny  and  unable 
to  give  ball.  The  court  held  that  no  special 
term  was  atithorlzed  to  be  held  under  such 
circumstances;  that  such  term  conid  only 
be  convened  when  the  offense  with  which  the 
person  in  custody  was  charged  was  not  bail- 
able 1^  law,  and  had  no  application  to  a  case 
where  the  offense  was  bailable  hy  law,  but  the 
party  charged  was  unable  to  give  bail,  and  It 
was  held  the  special  term  at  which  plaintiff 
in  error  was  indicted  "had  no  legal  existence 
and  consequently  was  no  court" 

We  have  not  been  greatly  aided  by  briefs 
of  counsel  on  either  side  In  the  discussion  of 
this  question,  but  have  given  It  as  much  in- 
vestigation as  time  and  circumstances  would 
admit  of.  The  anthorities  we  have  examin- 
ed are  not  ail  in  harmony.  Cases  are  to  be 
found  in  other  states  holding  that  a  grand 
jury  selected  In  a  different  method  from  that 
provided  by  law  was  a  legal  grand  Jury, 
while  as  many  cases  may  be  found  holding 
that  a  grand  jury  not  selected  in  accordance 
with  the  statute  was  not  a  legal  grand  Jury. 
We  l)elieve  the  latter  to  be  sounder  in  prin- 
ciple than  the  former  line  of  authorities,  and 
that  they  are  more  In  consonance  with  fun- 
damental principles  established  by  the  deci- 
sions of  our  own  state.  It  would  be  the  adop- 
tion of  a  dangerous  policy,  and  one  liable  to 
be  productive  of  much  evil,  to  lay  down  the 
rule  that  public  officers  may  disregard  the 
plain  provisions  of  the  statute  directing  them 
as  to  the  manner  of  discharging  their  official 
duties,  and  hold  that  their  acts  performed 
in  disregard  of  the  statutory  requirements 
would  be  as  valid  as  If  those  requirements 
had  been  observed. 

The  authorities  hold  that  If  the  legality 
80  N.E.-64 


of  the  grand  jury  is  challenged.  It  must  be 
done  before  pleading  to  the  indictment  by 
motion  to  quash,  or  challenge  to  the  array. 
Berkenfleld  v.  People,  191  111.  272,  61  N.  B. 
06,  and  cases  there  cited.  After  plea  entered 
and  a  trial  is  had  resulting  in  a  verdict  of 
gailty  it  is  too  late  to  raise  the  question  on 
motion  for  a  new  trial.  Here  the  motion 
was  made  in  apt  time,  but  was  overruled  by 
the  court  and  exceptions  duly  preserved. 
For  the  reasons  given  we  are  of  opinion  the 
conrt  erred  in  overruling  the  motion.  As 
this  necessarily  results  in  a  reversal  of  the 
Judgment,  it  is  unnecessary  to  discuss  the 
numerous  other  errors  assigned. 

The  Judgment  of  the  circuit  court  is  there- 
fore reversed  and  the  cause  remanded,  with 
directions  to  that  court  to  sustain  the  motion 
to  quash  the  Indictment 

Reversed  and  remanded,  with  directions. 


<m  10.  m) 
UNKBMANN  v.  KNEPPBR  at  si. 

(Supreme  Court  of  Illinois.     April   18,   1907.) 

1.  APPKAI,  — QUBBXIONS  OF  FAOT  —  RCVISW — 

Equity. 

On  appeal  from  a  chancery  decree,  questions 
of  fact  are  reviewable  by  the  Supreme  Court. 
■    [EH.  Note.— For  cases  in  point,  see  Cent  Dig. 
v«i  3,  Appeal  and  Error.  H  3870-3978.] 

*.  WrrNEssBs— HtrsBAHD  awd  Wint— Compe- 

TXirCT  OK   HT7SBARD. 

In  a  suit  to  partition  eBrtain  land  in  which 
a  married  woman  claimed  an  interest  as  iier  sep- 
arate property,  her  husband  was  competent  to 
testify  in  her  behalf  as  provided  by  the  excep- 
tion to  Starr  &  a  Ann.  St  1886,  p.  1837,  c.  61, 
8  5. 

[Ed.  Note.— For  cases  in  point  Ke  Cent  Dig. 
vol.  50,  Witnesses,  {  145.] 

S-MosTOAOxs  — Dexd   as   liOBTOAOB— Evi- 
dence. 

Evidence  held  to  sustain  a  finding  that  an , 
alMwlnte  deed  to  complainant's  interest  in  cer- 
tam  real  estate  in  consideration  of  ttie  grantee's 
payment  of  a  debt  wtUch  complainant  owed  to 
another,  secured  by  a  mortgage  on  such  Inter- 
est was  itself  a  mortgage  to  secare  such  pay- 
ment, and  not  an  alwolute  oonveyance. 

[Bd.  Note. — For  cases  in  point  see  Cent  Dig. 
VOL  35,  Mortgages,  K  106-111.] 

•4.  Samb— Validitt— MuTiTALirr  or  Deteas- 

ANOB  Aobeemknt. 

Defendant,  who  was  surety  for  complainant 
on  a  debt  secured  by  a  mortgage  on  complain- 
ant's interest  in  certain  land,  paid  the  debt  and 
anrrendered  the  secnritles  erldencing  the  same, 
talcing  in  return  an  slisolute  oonveyance  of  com- 
plainant's interest  in  the  property,  under  an 
agreement  to  tnlce  possession,  keep  up  the  re- 
pairs and  insurance,  receive  rents  in  lieu  of  in- 
terest and  reconvey  witUn  five  years,  in  case 
complainant  repaid  the  amount  of  the  debt,  etc. 
Held,  that  such  facts  did  not  constitute  an  ab- 
solute payment  of  the  original  debt  by  defend- 
ant but  amounted  to  an  equitable  assignmeot 
thereof,  and  hence  defendant's  defeasance  Bgre« 
ment  was  not  void'  for  want  of  mutuality. 
6.  Fbauds,    Statdtk   oi^Absolute   Djeei>— 

Defeasakcs  Agbeement. 

Where  land  was  conveyed  by  an  al>80late 
deed  intended  as  security  only,  and  the  grantee 
agreed  to  reconvey  on  payment  of  the  debt,  such 
defeasance  agreement  though  resting  in  parol. 
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was  enforceable,  notwithstanding  the  statute  of 
frauds. 

FEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  28,  Frauds,  Statute  of,  $  88.] 

Appeal  from  Circuit  Court,  Madison  Coun- 
ty; B.  R.  Burroughs,  Judge. 

Action  by  Mary  Knepper  and  others,  re- 
vived after  her  death  In  the  name  of  John 
H.  Knepper  and  others,  against  Herman  W. 
Linliemann  for  partition  of  certain  land. 
From  u  decree  in  favor  of  complainants,  de- 
fendant appeals.    Affirmed. 

This  Is  an  appeal  from  a  decree  of  the 
circuit  court  of  Madison  county  granting  a 
partition  of  certain  real  estate,  and  other  re- 

-  lief.  The  original  bill  was  filed  October  1, 
1904.  June  27,  1905,  an  amended  bill  was 
filed,  upon  which  the  cause  was  heard. 

The  real  estate  in  controversy  originally 
belonged  to  Henry  Linkemann,  who  was  the 
father  of  appellant,  Herman  W.  Linkemann, 
and  Mary  Knepper.  Henry  Linkemann  died 
in  1881,  leaving  a  will,  by  which  the  real 
estate  In  controversy  was  devised  to  bis  two 
children,  Herman  W.  Linkemann  and  Mary 
Knepper,  in  equal  parts.  The  land  in  con- 
troversy is  located  in  Madison  county,  IlL, 
in  what  Is  known  as  the  "American  bottom," 
near  the  Mississippi  river,  and  is  described 
as  160  acres  oft  of  the  south  side  of  the  north 
fractional  tialf  of  section  20,  township  No. 
4  north,  range  No.  9  west,  of  the  third  prin- 
cipal meridian.  The  devise  was  subject  to 
a  life  estate  of  the  mother  of  devisees,  but 
the  life  estate  expired  by  the  death  of  the 
life  tenant,  so  that  Herman  W.  Linkemann 
and  Mary  Knepper  became  owners  In  fee,  as 
tenants  In  common,  long  before  any  of  the 
facts  hereinafter  stated  occurred.  On  Octo- 
ber 26,  1893,  Mary  Knepper  and  her  husband 
executed  a  promissory  note  for  $2,150  to  Hen- 
ry Obermiiler,  payable  one  year  after  date, 

*  and  to  secure  the  same  executed  a  mortgage 
on  the  undivided  half  interest  of  Mary 
Knepper  in  the  land  in  question.  This  In- 
debtedness was  renewed  from  time  to  time 
until  March  28,  189a  On  this  date  Mary 
Knepper  and  her  husband  executed  a  note  to 
the  Northwestern  Savings  Bank  of  St.  Louis 
for  $2,150,  payable  one  year  from  date.  This 
note  was  Indorsed  by  Herman  W.  Linkemann, 
and  the  mortgage  executed  to  Obermiiler 
was  taken  up  and  placed  with  the  bank  as 
collateral  security.  This  indebtedness  was 
renewed  In  1899.  When  the  note  matured, 
in  1900,  appellant  declined  to  consent  to  any 
further  extension,  and  an  arrangement  was 
entered  Into  by  which  appellant  paid  the 
bank  the  amount  of  its  claim,  which  was  at 
that  time  approximately  $2,600,  and  on  April 
6,  1900,  Mary  Knepper  and  her  husband  exe- 
cuted to  appellant  a  warranty  deed  to  her  un- 
divided one-half  interest  and  delivered  the 
Rame  to  the  appellant  The  bank  marked 
the  note  "Paid,"  and  delivered  It,  together 
with  the  mortgage,  to  appellant,  who  has 
since  retained  possession  thereof.    Appellant 


contends  that  he  purchased  his  sister's  un- 
divided one-half  interest  for  $2,500,  which  he 
paid  to  the  bank,  and  that  he  thereupon  be- 
came and  continued  to  be  the  sole  owner  in 
fee  of  the  premises  in  question.  Appellees' 
contention  is  that  the  transaction  was  a  loan 
by  the  appellant  for  the  purpose  of  extending 
the  time  to  the  Kneppers  for  the  paymoit  of 
the  bank's  debt  Appellees  contend  that  the 
agreement  was  that  apiieilant  would  pay  the 
bank  note  and  take  possession  of  the  real 
estate,  keep  up  the  repairs  and  insurance, 
and  receive  all  the  rents  and  Income  from  the 
land  in  lieu  of  interest  on  the  $2,500,  and 
appellees  were  to  have  five  years  in  which 
to  repay  appellant,  and  that  the  instrument 
executed  April  6,  1900,  while  in  form  a  gen- 
eral warranty  deed,  was  in  fact  only  intended 
as  a  mortgage  to  seciure  the  rq;>ayment  of  the 
$2,500  advanced  by  appellant  to  the  bank. 
After  the  execution  of  this  instrument  appel- 
lant went  into  possession,  and  collected  rents 
until  the  commencement  of  this  suit  Ap- 
pellant sold  and  conveyed  9%  acres  of  this 
land  to  a  levee  district  and  received  $1,618.- 
75  from  the  levee  district  for  the  9%  acres 
and  damages  to  the  land  not  taken.  Appellees 
admit  an  Indebtedness  to  the  appellant  of 
$2,500,  less  one-half  the  amount  the  appellant 
has  received  from  the  levee  district,  whicb 
sum  they  offffl*  by  their  bill  to  pay,  or  ao 
much  thereof  aa  may  be  found  due  upon  an 
accounting. 

After  the  filing  of  the  original  bill,  and  be- 
fore the  final  hearing,  Mary  Kn^per  died, 
leaving  John  H.  Knepper,  her  husband,  Hen- 
ry H.  Knepper,  Herman  F.  Kneiver,  and  Ar- 
thur Knepper  her  only  chiidroi  and  heirs 
surviving  her,  who  were  made  parties  com- 
plainant by  the  amended  bill.  The  court  be- 
low foimd  for  the  complainants,  and  found 
that  the  deed  of  April  6,  1900,  was  Intoided 
to  be  merely  a  mortgage  security,  as  contend- 
ed by  appellee^  and  decreed  a  partition  as 
prayed  for  in  the  bill,  subject  to  the  lien  of 
appellant  for  the  balance  due  him  on  the 
$2,500  note,  from  which  decree  this  appeal 
is  prosecuted.  The  assignments  of  error  ques- 
tion the  right  of  complainants  to  a  decree 
for  partition  and  the  other  relief  sought  fay 
the  bill. 

W.  H.  Clopton  and  Springer  ft  Bn(^l^. 
for  appellant   Terry  &  Oueltlg,  for  appellees. 

TICKERS,  J.  (after  stating  the  facts).  This 
being  a  chancery  proceeding,  questions  of 
fact  are  reviewable  by  this  court 

Appellant  contends  that  the  competent  evi- 
dence does  not  sustain  the  findings  of  ttie 
court  It  Is  Insisted  that  John  H.  Knepper, 
husband  of  Mary  Knepper,.  was  an  incom- 
petent witness,  and  that  with  his  testimony 
eliminated  there  is  not  a  preponderance  of 
the  evidence  In  favor  of  appellees'  contention. 
We  cannot  agree  with  appellant  that  John 
H.  Knepper  was  an  incompetent  witness. 
This  litigation  concerned  the  separate  prop- 
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erty  of  tbe  wife,  end  the  hnsbaod  is  therefore 
clearly  a  competent  witness  und«r  the  ex- 
ception to  section  5  of  chapter  51,  Starr  & 
C.  Ann.  St.  1896,  p.  1837. 

Appellant  cites  and  relies  on  Mitchell  T. 
McDougall,  62  111.  498,  in  support  of  his  con- 
tention that  Knepper  was  incompetent  That 
was  a  case  where  the  husband  exchanged 
his  Illinois  homestead  for  real  estate  in  Mis- 
souri, and  took  the  deed  In  his  wife's  name. 
He  and  his  wife  were  Joined  in  a  bill  to 
rescind  the  contract  on  the  ground  of  fraud, 
and  it  was  held  that  the  wife  was  not  compe- 
tent, since  tbe  suit  in  no  sense  concerned 
her  separate  property.  The  case  of  Funk  ▼. 
Eggleston,  92  111.  515,  84  Am.  Rep.  136,  also 
cited  and  relied  on  by  appellant,  is  in  point, 
but  is  opposed  to  tbe  view  of  appellant  li 
Is  there  said:  "A  husband  is  a  competeit 
witness  for  or  against  his  wife  In  cases 
where  the  litigation  shall  be  concerning  the 
separate  property  of  the  wife."  The  cases  of 
Francis  r.  Roades,  146  III.  635,  85  N.  E. 
232,  and  Kelthley  y.  Wood,  151  IlL  666,  88 
N.  E.  149,  42  Am.  St  Rep.  265,  are  both 
cases  where  the  wife  was  held  to  be  an  In- 
competent witness  In  a  suit  by  the  husband 
concerning  property  In  which  the  wife  had 
no  interest  Neither  case  has  any  applica- 
tion to  the  question  involved  in  the  case  at 
bar.  The  proposition  is  too  well  settled  in 
this  state  to  require  extended  discussion  or 
the  citation  of  authorities  that  the  husband 
may  testify  in  all  cases  where  the  litigation 
concerns  the  separate  property  of  the  wife, 
unless  the  wife  herself  Is  Incompetent  by  rea- 
son of  the  capacity  In  which  the  opposite 
party  sues  or  defends.  Among  the  many 
cases  where  this  rule  has  been  followed  in 
this  state  tbe  following  may  l>e  cited:  Mc- 
Mali  v.  Zlegler.  68  111.  224;  Funk  t.  Eggles- 
ton,  supra ;  Smith  t.  liOng,  106  111.  485 ;  Eads 
y.  Thompson,  109  IlL  87. 

While  appellant  does  not  concede  that  the 
preponderance  of  the  evidence  sustains  the 
decree  if  the  testimony  of  the  husband  is 
to  be  considered,  still  his  argument  upon  this 
jwlnt  proceeds  on  the  assimiptlon  that  the 
husband  was  an  Incompetait  witness.  The 
appellant  John  H.  Knepper  and  Mary  E^ep- 
per  are  tbe  only  persons  who  pretend  to 
testify  to  the  alleged  agreement  The  two 
Kneppers  testify  to  tbe  agreement  substan- 
tially as  set  out  in  tbe  bill.  Appellant  posi- 
tively denies  that  there  was  any  agreement 
by  which  the  appellees  were  to  have  a  right 
to  redeMn,  or  any  other  right  or  Interest  In 
the  land  after  tbe  execution  of  the  deed  of 
April  6,  1900.  Appellant's  testimony  Is  very 
materially  weakened  by  bis  admission  on 
cross-examination.  He  says:  "I  told  her 
[Mary  Knepper]  that  If  ever  the  farm  would 
give  a  good  value,  and  I  could  sell  It,  I  would 
give  her  part  of  her  sbare.  The  C!ourt: 
What  part?  A.  The  part  that  was  coming 
to  her.  The  Court:  How  much?  Any  spe- 
cific part  mentioned?  Did  you  agree  to  give 
her  all  her  part?     A.  Xes,  sir."     Without 


entering  Into  a  detailed  discussion  of  the  evi- 
dence, we  are  of  the  opinion  tbat  there  Is 
a  clear  preponderance  in  favor  of  appellees' 
theory  of  the  transaction. 

Appellant  insists  that,  even  If  there  was 
such  an  agreement  made,  the  same  was  void 
for  the  want  of  mutuality;  that  there  was 
no  valid  obligation  on  the  part  of  appellees 
to  repay  appellant  the  money  he  had  paid 
the  bank,  and,  the  debt  to  the  bank  having 
been  paid,  appellees  were  therefore  absolved 
from  all  liability  by  reason  of  the  bank's  In- 
debtedness; and  that  there  was  no  new  un- 
dertaking to  pay  appellant  This  contention 
resolves  Itself  into  the  same  question  that 
has  just  been  disposed  of.  If  the  theory  of 
appellees  be  adopted,  .then  as  to  them  the 
original  indebtedness  had  not  been  paid,  but 
was  a  continuing  obligation  due  to  appel- 
lant instead  of  tbe  bank.  In  this  view,  as 
to  appellees  the  note  and  mortgage  were  still 
outstanding  obligations,  and  appellant  be- 
came the  equitable,  If  not  the  legal,  assignee 
of  the  security  which  the  bank  held  for  tbe 
original  debt  and  we  have  no  doubt  be  was 
entitled  to  subrogation,  and  might  have  fore- 
closed the  mortgage  for  his  own  benefit 

The  case  of  Kelthley  v.  Wood,  151  111.  566, 
38  N.  E.  149,  42  Am.  St  Rep.  265,  is  a  case 
In  many  respects  like  this.  There,  Kelthley 
held  a  mortgage  on  Wood's  real  estate  for 
$566.50.  After  tt  became  due  Kelthley  ad- 
vanced Wood  $371  additional,  making  a  to- 
tal of  $937.50.  At  this  time  Kelthley  took 
a  warranty  deed  from  Wood,  and  canceled 
and  delivered  up  to  Wood  the  mortgage  and 
note.  Keithl^  agreed,  however,  that  upon 
the  repayment  to  him  of  $937JS0  within  a 
specified  time  he  would  reconvey  to  Wood. 
The  point  was  made  there,  as  it  Is  here,  tbat 
there  was  no  obligation  on  Wood's  part  to- 
pay  Kelthley  the  $937.50.  Wood  did  not  exe- 
cute a  new  note  for  the  last  sum.  In  dispos- 
ing of  this  question  it  was  said  (page  576 
of  151  111.,  page  152  of  88  N.  B.  [42  Am.  St. 
Rep.  265]) :  "Here  It  is  true  that  the  $566.- 
50  Judgment  held  by  appellant  against  Wood, 
and  the  mortgage  previously  given  to  secure 
the  notes  upon  which  Judgment  had  been 
entered,  were  canceled;  but,  after  the  exe- 
cution of  the  warranty  deed  and  the  agree- 
ment to  reconvey,  was  there  no  debt  existing? 
While  the  debt  assumed  a  new  form,  when 
all  the  facts  and  circumstances  are  consider- 
ed, we  do  not  think  it  was  paid  and  dis- 
charged, but  on  the  other  hand,  it  was  en- 
larged by  appellant  advancing  an  additional 
sum,  increasing  the  amount  from  $566.50  to 
$937.60."  In  the  case  at  bar  the  note  and 
mortgage  were  not  canceled  and  delivered 
to  the  makers,  as  was  done  In  tbe  Kelthley 
Case^  but  appellant  held  the  note  and  mort- 
gage, and  we  are  of  the  opinion  they  must 
be  regarded  as  evidence  of  an  outstanding 
Indebtedness  in  the  hands  of  appellant  Of 
course,  upon  appellant's  theory  there  was  no 
debt  or  mortgage,  but  the  transaction  was 
simply  a  bargain  and  sale. 
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Both  parties  Introduced  evidence  as  to  tbe 
value  of  the  premises  at  the  time  the  deed 
was  executed  and  also  at  the  time  this  suit 
was  commenced,  and  each  party  claims  that 
his  contention  is  corroborated  by  the  evi- 
dence respecting  the  value  of  the  property. 
We  think,  up<HX  a  fair  consideration  of  the 
testimony  bearing  upon  this  question,  that 
appellee's  equity  in  the  premises  was  worth 
something  at  the  time  the  deed  was  made, 
and  considerably  more  after  the  improvement 
bad  been  made  by  the  levee  district  and  by 
tbe  government  of  the  United  States  In  rip- 
rapping  the  Ansslsslppi  river,  which  had  a 
tendency  to  stop  the  erosion  of  the  banks  of 
the  river  near  tbe  land. 

Appellant's  contention  that  the  statute  of 
frauds  presents  a  defense  to  this  action  can- 
not be  sustained.  "As  early  as  in  the  time 
of  Lord  Nottingham,  it  was  held  where  a 
man  had  procured  a  deed  from  another  under 
an  agreement  to  give  back  a  defeasance,  but 
refused,  that  a  court  would  atFord  relief  and 
treat  it  as  though  the  defeasance  bad  been 
executed,  notwithstanding  tbe  statute  of 
frauds  was  pleaded."  Vlner's  Abridgment, 
523;  Browne  on  Frauds,  I  441.  In  Union 
Mutual  Life  Ins.  Co.  v.  White,  106  IlL  67, 
It  was  said  (page  73) :  "It  was  not  Intended 
by  the  adoption  of  the  statute  to  facilitate 
the  perpetration  of  «nd  to  protect  fraud, 
but'  to  prevent  It,  and  the  courts  have  never 
lent  themselves  to  assist  or  protect  fraud, 
which  the  statute  did  not  sanction  by  its 
adoption.  The  courts  will  not  permit  the 
statute  to  be  used  as  an  engine  of  fraud,  as 
Its  purpose  was  its  suppression."  It  has 
often  been  held  by  this  court  that  a  deed 
absolute  In  form,  If  intended  as  a  security, 
is  In  equity  but  a  mortgage,  and  will  be 
treated  and  enforced  as  such,  even  though 
the  agreement  for  redemption  rests  only  In 
parol  and  notwithstanding  the  statute  of 
frauds.  Scanlan  v.  Scanlan,  184  III.  630, 
^  N.  E.  652;  Crane  v.  Chandler,  190  111. 
584,  60  N.  m.  826. 

Finding  no  error  In  tbe  decree,  the  same  Is 
afiSrmed. 

Decree  affirmed. 


<22e  III.   480) 

SANITARY  DIST.  OF  CHICAGO  t.  HAN- 
BERQ. 

(Supreme  Court  «f  Illinois.     Apiil  18,  1907.) 

1.  Taxation  —  Pubuc  Pbopekty  —  Exemp- 
tion—Lands OF  Sanitabt  District. 

Under  the  Constitution  authorizing  the  Leg- 
islature to  exempt  tlie  property  of  municipal 
corporations  from  taxation,  and  the  statute  ex- 
empting from  taxation  "all  market  houses,  pub> 
lie  squares  or  otlier  public  grounds  used  exclu- 
sively for  public  purposes,"  the  lands  of  a  sani- 
tary district,  a  municipal  corporation,  included 
within  its  right  of  way  and  channel,  and  used 
exclusively  for  drainage  purposes  and  carrying 
oS  sewage,  are  not  subject  to  taxation. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  U  295-296,  355.] 


2.  SAint— Yaltsitt  or  Lett— Lkvt  Ixqaz,  in 

Part  and  Illeoai.  in  Pabt. 

Where  lands  of  a  sanitary  district,  parts 
of  which  were  leased  and  subject  to  taxation, 
while  other  parts  were  exempt  as  being  nsed 
solely  for  a  public  purpose,  were  asseceed  and 
taxed  as  a  whole,  the  tax  was  not  for  that  rea- 
son invalid ;  it  being  tbe  duty  of  the  district  to 
malce  Icnown  to  tbe  assessing  officers  what  pro- 
portion was  used  for  a  public  purpose. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig- 
voL  45,  Taxation,  §  578.1 

S.  Sauk— Collection. 

A  judgment  for  unpaid  taxes  on  lands  own- 
ed by  a  sanitary  district  should  be  against  the 
lands,  and  not  against  the  district. 

Brror  to  Cook  County  Court;  Dwlgbt  C. 
Haven,  Judge. 

Application  by  John  J.  Hanberg,  connty  col- 
lector of  Cook  county,  for  Judgment  against 
various  tracts  of  land  situated  within  the 
limits  of  the  Sanitary  District  of  Chicago 
for  unpaid  general  taxes  to  which  the  san- 
itary district  filed  objections.  From  a  }ndg- 
ment  for  petitioner  objector  brings  error.  Re- 
versed and  remanded,  with  directions  to  enter 
judgment  in  accordance  with  views  expressed 
in  the  opinion. 

Erasmus  C.  Llndley  and  John  C.  Williams, 
for  plaintiff  In  error.  Harry  A.  Lewis.  Co. 
Atty.,  and  William  F.  Struclfmann,  for  de- 
fendant in  error. 

CARTWBiaHT,  J.  The  coxmty  court  of 
Cook  county  overruled  objections  of  tlie  San- 
itary District  of  Chicago  to  tbe  application 
of  tbe  oouaty  collector  of  said  county  U» 
Judgment  against  various  tracts  of  land  sit- 
uated wltliln  the  limits  of  said  district  for 
unpaid  general  taxes,  and  rendered  Jodgment 
against  tbe  same.  The  writ  of  error  in  this 
case  was  sued  out  to  review  that  Jndgmoit 

The  ground  of  objection  to  the  taxes 
was  that  the  lands  in  question  wae  public 
grounds,  used  exclusively  for  public  pnrposea, 
and  therefore  exempt  from  taxation.  Tbe  ap- 
plication for  judgment  included  taxes  which 
became  a  lien  prior  to  tbe  time  that  tbe  san- 
itary district  acquired  title  to  the  lands,  and. 
upon  the  hearing;  it  was  conceded  that  there 
was  no  valid  objection  to  those  taxes,  and  tbe 
Judgment,  so  fajr  as  It  relates  to  them,  is  not 
questioned.  A  considerable  part  of  the  lands 
taxed  were  acquired  for  the  puropse  of  wid- 
ening and  deepening  tbe  channel  of  tbe  Chi- 
cago river,  a  navigable  stream,  and  such  lands 
are  now  principally  under  the  waters  of  tbe 
river.  Tbe  remainder  of  the  lands  are  Includ- 
ed in  the  right  of  way  and  channel  of  the 
district  The  principal  question  is  whether 
such  lands  which  are  used  exclusively  for 
drainage  purposes,  and  are  not  leased  to  pri- 
vate indlTiduals  are  subject  to  taxation. 

Tbe  Constitution  airthorlzea  tbe  Legislature 
to  exempt  the  property  of  municipal  corpora- 
tions from  taxation  provided  such  exemption 
shall  be  by  general  law,  and  tbe  only  general 
law  affecting  this  case  is  tbe  provision  of  the 
statute  exempting  from  taxation  "all  market 
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bonses,  pnblic  sqnarefi,  or  other  inibHc  gromids 
used  exclusively  for  public  purposes."  The 
sanitary  district  is  a  municipal  corporation 
(People  v.  Nelson,  183  111.  665,  27  N.  B."217), 
but  the  mere  fact  that  property  Is  owned  by 
a  municipal  corporation  does  not  exempt  It 
from  taxation.  The  provision  of  the  Const!* 
tution  plainly  implies  that  property  so  owned 
is  subject  to  taxation  unless  there  Is  some 
law  exempting  It  Cook  County  v.  City  of 
Chicago,  103  111.  646;  In  re  Swlgert,  123  111. 
267.  14  N.  E.  82.  It  Is  also  the  rule  that  stat- 
utes exempting  property  from  taxation  are 
to  be  construed  strictly,  and  that  property 
claimed  to  be  exempt  must  clearly  appear  to 
be  within  the  terms  of  the  statute.  Under 
these  rules  we  held  in  the  case  of  aanltaiy 
District  of  Chicago  v.  Martin.  178  III.  248, 
SO  N.  E.  201,  64  Am.  St  Rep.  110.  that  lands 
of  the  sanitary  district  Included  in  Its  chan- 
nel or  right  of  way  outside  of  the  district 
are  not  exempt  from  general  taxes.  The 
lands  tai  that  case  were  situated  in  Will  coun- 
ty, and  were  not  regarded  as  used  exclusively 
for  public  purposes,  for  the  reason  tliat  tlie 
channel  of  the  district  and  its  uses  were  sole- 
ly for  the  benefit  of  the  inhabitants  of  the  dis- 
trict The  public  outside  of  the  district  have 
no  right  to  use  the  drain  or  channel  for  sew- 
age, and  that  part  of  the  dnnnel  is  a  B>ere 
conduit  for  carrying  ofT  the  sewage  from  the 
drainage  district  The  only  beneficial  use  of 
the  public  in  tluit  part  of  the  channel  Is  a 
mere  easement  of  passage  over  the  water  fbr 
the  purpose  of  navigation.  It  was  therefore 
held  that  the  authorities  of  Will  coimty  could 
lawfully  levy  taxes  upon  said  lands. 

It  cannot  be  denied  that  the  drainage  to  be 
provided  by  the  drainage  district  and  the  dis- 
position of  the  sewage  of  the  district  Is  a  pub- 
lic purpose  of  the  highest  character,  involv- 
ing the  health  and  welfare  of  the  Inhabitants 
of  the  district  and  that  the  general  public 
within  the  district  are  entitled  to  the  use  of 
the  channel  therein  and  the  benefits  derived 
from  It  The  channel  was  made  and  Is  being 
maintained  by  taxation  of  the  Inhabitants  of 
the  district  which  could  only  be  done  for  a 
public  purpose,  and  undoubtedly  they  may 
compel  the  performance  of  the  powers  confer- 
red upon  the  trustees  to  provide  for  the  drain- 
age of  the  district  by  constructing  and  main- 
taining channels,  drains,  and  outlets  for  sew- 
age. We  do  not  regard  It  as  essmtlai  that 
the  pnblic  use  should  embrace  the  people  of 
the  whole  state,  but,  on  the  contrary,  many 
uses  are  exclusively  public  In  their  nature 
'  and  Involve  no  private  right  or  Interest,  which 
are  limited  in  area  or  In  the  persons  benefited 
by  the  use.  It  does  not  seem  that  a  purpose 
would  cease  to  be  public  on  the  mere  ground 
that  the  benefits  are  confined  to  the  inhat>- 
itants  of  a  particular  municipality.  The  use 
of  the  lands  In  question  Is  public  In  the  same 
flense  as  the  use  of  market  houses  and  pub- 
lic squares,  and  we  think  that  the  lands  with- 
in the  district  Included  within  the  channel 
and  right  of  way  and  devoted  exclusively 


to  the  purpose  of  drainage  and  carrying  off 
the  sewage  of  the  district  are  exempt  from 
taxation. 

The  statute  under  which  the  district  is 
organized.  In  addition  to  the  public  purpose 
contemplated,  authorizes  it  to  engage  in  busi- 
ness as  a  commercial  corporation,  and  to 
make  and  establish  docks;  to  lease,  manage, 
and  control  the  same;  to  control  and  dispose 
of  water  power  created  by  the  channel;  to 
construct  dams,  water  wheels,  and  other 
works:  and  to  convert  the  power  thereby 
created  into  electrical  energy,  to  be  disposed 
of  to  municipal  coriwratlons  or  any  other  per- 
son or  corporation.  It  was  stipulated  on  the 
hearing  that  the  district  has  proceeded  to  ex- 
ercise such  power  and  to  develtv  wat»  pow- 
er at  Lockport  in  Will  county,  by  whUdi  It 
intMids  to  create  electrical  energy  and  to  dis- 
pose of  the  same  to  municipalities.  That  wa- 
ter power  and  property  is  located  outside  of 
the  sanitary  district,  and  under  the  decision 
in  Sanitary  District  of  Chicago  v.  Martin, 
supra,  is  subject  to  taxation  where  located. 
It  does  not  appear  that  any  of  the  property 
Involved  In  this  case  is  used  or  to  be  used 
for  any  such  purpose. 

The  district  has  leased  part  of  its  lands  to 
private  individuals,  and  s'uch  lands,  not  be- 
ing used  for  public  purposes,  are  subject  to 
taxatioii.  In  some  cases  lands  were  assess- 
ed and  taxed,  parts  of  which  were  so  leased 
while  the  other  parts  were  exempt  It  is 
therefore  contended  that  the  whole  tax  was 
void.  Where  legal  and  Illegal  taxes  are 
blended  so  as  to  be  incapable  of  separation, 
die  entire  levy  will  be  avoided.  But  we  do 
not  regard  that  rule  as  applicable  to  this 
cafie.  The  exeaiption  does  not  extend  to  all 
property  of  the  municipal  corporation,  but  it 
is  a  qualified  exemption  of  such  portions  of 
the  property  as  are  used  exclusively  for  pub- 
lic purposes.  The  exemption  is  to  be  constru- 
ed strictly  against  the  right  claimed,  and, 
where  the  sanitary  district  owns  a  single 
tract  of  land  which  has  been  assessed  as  a 
whole  and  leases  a  part  of  It  it  is  not  un- 
reasonable that  the  district  should  make 
known  to  the  assessing  officers  what  portion 
is  used  exclusively  for  tiie  public  purpose. 
The  district  may  use  its  property  either  for 
public  or  private  purposes,  and  it  would  not 
be  reasonable  to  require  assessing  officers  to 
examine  Its  leases  for  the  purpose  of  deter- 
mining exactly  what  portion  Is  exempt  from 
taxation.  Moreover,  it  does  not  appear  from 
the  record  that  there  may  not  be  an  appor- 
tionment of  the  tax  as  between  the  part  of 
the  tract  leased  to  individuals  and  the  part 
used  for  the  public  purpose.  In  two  cases 
the  property  of  the  sanitary  district  was  tax- 
ed Jointly  with  property  owned  by  other  per- 
sons and  the  other  owners  paid  their  pro- 
portionate share  of  the  taxes,  but  as  we  un- 
derstand it,  the  portion  owned  by  the  district 
is  now  under  the  waters  of  the  Chicago  river 
and  Is  not  subject  to  taxation,  so  that  w> 
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are  not  concerned  with  any  question  of  ap- 
portionment in  those  cases. 

The  judgment  is  against  the  sanitary  dis- 
trict, and  in  that  respect  is  erroneous.  It 
should  be  against  the  lands  and  lots,  in  sub- 
stantial conformity  with  the  statute,  omitting, 
bowerer,  the  order  for  sale. 

The  Judgment  is  reversed  and  the  cause 
remanded,  with  directions  to  enter  a  judg- 
ment in  accordance  with  the  views  herein  ex- 
pressed. 

Raversed  and  remanded. 


(226  III.  486) 


ELGIN  V.  PEOPLE. 


(Supreme  Court  of  Illinois.     April  18,  1907.) 

IWDICTMENT  —    CONVICTIOK    OF    OFFENSE    IH- 
CLUDED  IN  CUABOB— ABSON. 

Where  defendant  was  indicted,  under 
Hurd's  Rev.  St  1005,  p.  669,  c.  38  (Cr.  Code, 
div.  1)  I  14.  providing  that  whoever  willfully 
and  maliciously  bums  or  sets  fire  to  any  build- 
ing, or  any  other  property,  at  the  time  insured 
against  loss  by  fire,  with  intent  to  injure  the  in- 
surer, whether  such  person  is  the  owner  of  the 
property  burned  or  not,  shall  be  imprisoned, 
etc.,  a  judgment  following  a  verdict  finaing  that 
defendant  was  guilty  of  the  crime  of  arson  could 
not  stand;  the  offense  cliarged  and  that  of 
which  defendant  was  found  guilty  being  entirely 
distinct. 

Error  to  Circuit  Court,  Ogle  County;  R. 
S.  Farrand,  Judge. 

Samuel  J.  Elgin  was  convicted  under  an 
Indictment  charging  him  with  unlawfully, 
willfully,  and  maliciously  setting  fire  to  cer- 
tain property,  with  Intent  to  injure  and  de- 
fraud certain  Insurance  companies,  and  brings 
error.    Reversed. 

Franc  Bacon,  for  plaintUT  in  error.  W.  H. 
Stead,  Atty.  Gen.,  and  8.  W.  Croweil,  State's 
Atty.  (W.  J.  Emerson,  of  counsel),  for  the 
People. 

CARTER,  J.  Plaintiff  in  error  was  con- 
victed in  the  circuit  court  of  Ogle  county  un- 
der an  indictment  charging  htm  with  unlaw- 
fully, willfully,  and  maliciously  setting  Are  to 
and  burning  a  creamery,  and  the  goods  there- 
in, with  intent  to  injure  and  defraud  certain 
insurance  companies.  The  indictment  con- 
sisted of  seventeen  cotmts.  Bight  of  them 
were  quashed,  on  motion.  Each  of  the  nine 
upon  which  plaintiff  in  error  was  tried  either 
charged  him  with  feloniously  setting  fire  to 
and  burning  the  creamery  and  property,  or 
with  causing  the  same  to  be  done,  and  each 
was  based  entirely  upon  section  14  of  division 
1  of  the  Criminal  Code.  Hurd's  Rev.  St 
1005 ,  p.  660,  c  38.  The  verdict  of  the  jury 
read:  "We,  the  jury,  find  the  def aidant, 
Samuel  J.  Elgin,  guilty  of  arson,  in  manner 
and  form  as  charged  in  the  indictment,  and 
we  find  his  age  to  be  forty-five  years."  The 
judgment  of  the  court  followed  the  verdict, 
finding  that  the  defendant  was  guilty  "of 
the  crime  of  arson,"  etc. 

The  fifth  instruction  given  for  the  people 


was  as  fbllows:  "The  court  instructs  the 
jury  that  whoever  willfully  and  maliciously 
burns  or  sets  fire  to,  or  causes  to  be  burned 
or  set  on  fire,  any  building,  or  any  goods, 
wares,  merchandise,  or  other  chattels  whidi 
are  at  the  time  Insured  against  loss  by  fire, 
with  Intent  to  Injure  the  Insurer,  whether 
such  person  is  the  owner  of  the  property 
burned  or  not,  Is  guilty  of  the  crime  of  ar- 
son." 

In  Mai  V.  People,  224  111.  414,  79  N.  E.  633, 
we  held  that  the  crime  of  arson  and  the 
crime  of  maliciously  bumhig  property  with 
intent  to  defraud  an  insurance  company,  as 
defined  in  section  14,  heretofore  referred  to, 
were  entirely  distinct  offenses.  Onr  conclu- 
sions In  that  case  must  control  here.  In  the 
Mai  Case,  supra,  the  verdict  and  Judgment 
contained  a  reference  to  the  statute  for  de- 
frauding insurance  companies,  and  there  was 
some  basis  to  argue  that  the  word  "arson" 
might  be  stricken  out  as  surplusage;  but 
here  no  sud)  argument  can  be  made.  The 
statute  on  crimes  of  this  character  has  been 
revised  sbice  the  decision  in  McDonald  t. 
People,  47  111.  633,  cited  and  relied  on  by  de- 
fendant In  error,  and  that  decision,  as  well  as 
Creed  v.  People,  81  111.  565,  supports  the  con- 
clusion of  the  Mai  Case,  supra. 

As  the  cause  must  be  remanded  for  a  new 
trial,  the  other  questions  discussed  in  the 
briefs  require  no   consideration. 

For  the  errors  indicated  in  giving  said  in- 
struction 5  and  in  the  form  of  the  verdict 
and  judgment,  the  judgment  is  reversed,  and 
the  cause  rouanded. 

Reversed  and  ronanded. 


(O*  nL  «) 
WELCH  et  aL  t.  CALDWELL  et  aL 

(Supreme  Court  of  Illinois.     April   18,   1907.) 

1.  Wnxs— Testamentabt  Tbcsts— Tbustie. 

Testator,  after  certain  annuities,  devised 
the  homestead,  household  goods,  and  an  annui- 
ty to  his  wife  for  life,  and  declared  that  a  part 
of  tiie  income  over  and  above  such  bequests,  in- 
cluding the  allowance  to  the  wife,  should  be  us- 
ed for  charitable  purposes,  a  certain  association 
to  receive  a  portion  of  the  l>equest  the  amoont 
and  purposes  for  which  the  bequests  wore  to  br 
used  to  be  in  the  discretion  of  his  wife,  whom 
testator  named  as  executrix.  Held  that,  thoagh 
no  trustee  was  named  in  the  will,  a  trust  was 
created,  and  testator's  wife,  being  vested  with 
power  to  make  deeds  and  leases  and  to  apply 
the  income  to  the  payment  of  the  annual  be- 
quests and  charities,  was  vested  as  trustee  with 
such  estate  as  was  necessary  to  enable  her  to 
carry  out  the  trust 

[Ed.  Note.— For  cases  in  point  see  Coit  Dig. 
vol.  40,  Wills,  SS  1590.  1600.] 

2.  Samib— Bequests— Vauditt. 

Where  testator  bequeathed  a  part  of  the 
income  from  his  property  to  the  payment  of  an- 
nuities, and  then  directed  that  a  part  should  be 
devoted  to  cliarity,  the  amount  and  purposes  to 
be  left  to  the  discretion  of  testator's  wife,  the 
hequests  would  be  construed  to  m<>an  that  all 
of  the  income  above  the  beqnp.sts  should  l>e  used 
for  charitable  purxrases,  and  hence  the  bequest 
was  not  void  for  uncertainty  of  the  amount  be- 
queathed. 
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3.  Tbusts— Benefioiabibb— Certaiktt. 

Testator  declared  that  a.  part  of  the  income 
of  his  estate  should  be  used  for  charitable  pur- 
poses, a  certain  association  to  receive  a  portion, 
and  that  the  amount  and  purposes  for  which  the 
bequest  should  be  used  was  left  to  the  discretion 
of  bis  wife,  and  directed  that  after  her  death 
the  residue  of  his  estate  should  be  used  for 
such  charitable  and  religious  purposes  as  his 
wife  should  direct  in  her  lifetime.  Held,  tha.t 
such  bequest  was  not  void  during  the  lifetime 
of  the  wife  for  uncertainty  of  the  beneficiaries 
of  the  charity,  because  of  the  contingency  that 
the  wife  might  die  without  executing  the  pow- 
er conferred. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Trusts,  |  30.] 

Error  to  Clrcnit  C!ourt,  McDonongh  County ; 
John  A.  Gray,  Jndge. 

BUI  by  Delia  Welch  and  others  against 
Elsie  Caldwell  and  others.  From  a  decree 
in  favor  of  defendants,  complainants  bring 
error.    Affirmed. 

Apollas  W.  O'Harra  and  Sherman,  Ttmnl- 
cliff  &  Gumbart,  for  plaintiffs  In  error.  W. 
M.  Yandeventer  and  D.  P.  Fennywitt,  for  de- 
fendants in  error. 


CAETWRIGHT,  J.  The  circuit  court  of 
McDonough  coun^  sustained  the  demurrer 
of  defendants  In  error,  the  executrix  and 
beneficiaries  of  the  will  of  Thomas  J.  Cald- 
well, deceased,  to  the  bill  filed  against  them 
by  plaintiffs  in  error,  heirs  at  law  of  said 
Thomas  J.  Caldwell,  praying  the  court  to 
declare  clauses  8  and  9  of  said  will  void,  and 
all  of  the  estate  and  property  of  testator, 
except  the  special  bequests  in  the  will,  intes- 
tate estate.  The  will  disposed  of  real  estate 
as  well  as  personal  property  in  a  different 
way  from  the  course  of  descent  prescribed 
by  the  statute,  and  a  writ  of  error  was  sued 
out  from  this  court  to  bring  the  record  here 
for  review. 

The  testator  died  on  February  7, 1906.  The 
will  was  executed  on  April  22,  1903,  and  was 
admitted  to  probate,  and  the  widow  re- 
nounced the  provisions  for  her  contained  in 
it  and  elected  to  take  such  portion  of  the  es- 
tate as  the  statute  gives  her.  The  will  first 
provides  for  the  payment  of  funeral  expenses 
and  the  erection  of  a  monument  at  the  testa- 
tor's grave  to  cost  not  less  than  $1,000.  The 
testator  then  gives  to  his  brother,  John  H. 
Caldwell,  ?300  per  annum  during  his  natural 
life;  to  bis  sister,  Thressa,  the  sum  of  $300 
per  annnm  during  her  natural  life;  and  to 
Myra  Caldwell  Baumgardner,  daughter  of  his 
nephew,  $200  upon  her  arriving  at  the  age  of 
30  years.  He  then  devises  to  his  wife  the 
homestead  and  gives  her  the  household  goods, 
and  $1,000  annually  during  her  natural  life. 
The  remainder  of  the  will  Is  as  follows: 

"Bightb.  A  part  of  the  income  of  my  es- 
tate over  and  above  the  bequests  hereinbefore 
named,  including  the  annual  allowance  set 
apart  to  my  wife,  I  direct  to  be  used  for  char- 
itable purposes,  the  McDonough  County  Holi- 
ness Association  to  receive  a  portion  of  said 
bequest.    Tlie  amoimt  and  purposes  for  which 


said  bequests  is  to  be  used  I  leave  to  the  dis- 
cretion of  my  wife,  Elsie  Caldwell. 

"Ninth.  After  the  death  of  my  said  wife, 
Elsie  Caldwell,  all  the  rest  and  residue  of  my 
estate  I  direct  shall  be  used  for  charitable 
and  religious  purposes,  my  said  wife  to  direct 
in  her  lifetime  in  what  amounts  and  for  what 
specific  purposes  said  estate  shall  be  used. 

'"Tenth.  I  hereby  authorize  my  executor 
hereinafter  named  to  make  and  deliver  all 
deeds  or  leases  necessary  for  the  carrying 
out  of  the  provisions  of  this  will  and  for  the 
carrying  into  effect  any  of  the  contracts  for 
deeds  that  may  be  uncompleted  at  the  time  of 
my  death. 

"Lastly.  I  hereby  appoint  my  wife,  Elsie 
Caldwell,  to  be  the  executrix  of  this  my  last 
will  and  testament,  without  bond,  and  re- 
quest my  said  executrix  to  counsel  with  and 
advise  with  my  attorney,  D.  P.'Pennywitt,  in 
the  administration  of  my  estate." 

In  the  bill  the  eighth  and  ninth  clauses  oi 
the  will  were  alleged  to  be  void  by  reason  of 
the  uncertainty  of  the  objects  and  beneficia- 
ries of  the  gifts,  and  counsel,  in  their  brief 
and  argument,  maintain  that  they  are  void 
on  that  account  and  for  the  failure  to  create 
a  trust  or  appoint  a  trustee  to  effectuate  the 
purpose  of  the  testator.  We  cannot  agree 
with  the  argument  of  coimsel  that  no  trust 
is  created  and  no  trustee  designated  to  carry 
out  the  provisions  of  the  will.  The  testator's 
wife,  Elsie  Caldwell,  was  appointed  execu- 
trix. But  counsel  say  that  her  duties  as  trus- 
tee are  separable  and  distinct  from  her  du- 
ties as  executrix,  and  that  her  appointment 
was  only  as  executrix.  If  she  Is  charged 
with  duties  which  properly  belong  to  a  trus- 
tee, and  the  testator  merely  named  her  as 
executrix  without  distinguishing  the  duties 
imposed  upon  her,  as  such,  from  those  im- 
posed upon  her  as  trustee,  the  designation 
which  he  gave  her  would  not  be  permitted  to 
defeat  his  Intention.  She  is  charged  by  the 
will  with  the  duty  of  carrying  out  all  of  its 
provisions  whatever  relation  she  may  sustain 
to  the  estate  in  so  doing.  The  testator  gave 
$300  per  annum  to  each  of  two  persons,  and 
Intended  that  the  same  should  lie  paid  out  of 
Income.  This  Is  shown  by  the  eighth  clause, 
disposing  of  the  Income  over  and  above  the 
bequests,  and  by  the  tenth  clause  he  author- 
ized his  executrix  to  make  and  deliver  all 
deeds  or  leases  necessary  to  carry  out  the 
provisions  of  the  will.  As  the  executrix 
Was  vested  with  Tpovrer  to  make  deeds  and 
leases  and  to  apply  income  to  the  payment 
of  annual  bequests  and  charitable  purposes, 
she  must  be  held  to  be  Invested  with  such 
estate  as  is  necessary  for  that  purpose.  A 
trust  Is  created,  and  Elsie  Caldwell,  by  what- 
ever title  designated,  is  Invested  with  the 
control  of  the  trust  estate  during  her.  life,  to 
be  applied  to  the  purposes  designated  by  the 
testator.  The  power  to  select  the  beneficia- 
ries and  determine  the  amounts  to  which  they 
shall  be,  respectively,  entitled,  is  given  to  her 
by  name,  and  not  under  the  description  of 
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executrix.  She  has  the  power  of  anwlnt- 
ment,  to  be  exercised  during  her  lifetime,  of 
the  reet  and  residue  of  the  estate  to  charita- 
ble uses  after  her  death.  Hie  same  person 
is  charged  with  all  the  duties  and  trusts  and 
given  all  the  powers  to  be  exercised  under 
the  will. 

It  Is  further  urged  that  the  eighth  clause 
is  void  on  the  ground  that  only  a  part  of  the 
income  above  bequests  is  to  be  used  for  char- 
itable purposes  and  a  part  may  be  devoted 
to  purposes  not  charitable.  The  subject-mat- 
ter of  a  gift  to  charity  must  be  certain,  and, 
If  the  testator  Intended  that  only  some  in- 
definite or  uncertain  part  of  the  income  above 
the  bequests  should  be  devoted  to  charity, 
the  provision  would  be  void.  If  a  part  of  the 
property  may  be  devoted  to  some  other  pur* 
poses  than  the  charity,  a  trust  will  not  attach. 
Mills  v.;  Newberry,  112  III.  123,  1  N.  B.  156, 
54  Am.  Rep.  213.  In  this  case  the  will  does 
not  provide  for  devoting  any  part  of  the  In- 
come above  the  bequests  to  other  than  char- 
itable uses,  and,  even  If  any  part  of  It  should 
not  be  so  used  In  the  lifetime  of  the  widow, 
it  would  fall  into  the  residue  and  after  her 
death  go  to  such  purposes.  There  is  no  other 
disposition  of  the  testator's  property  aside 
from  the  specific  bequests,  and  there  is  a 
presumption  that  a  testator  intends  to  dis- 
pose of  bis  entire  estate  so  strong  that  the 
court  will  adopt  any  reasonable  construction 
of  a  will  rather  than  hold  that  he  Intended 
to  die  Intestate  as  to  any  part  of  his  property. 
Scofleld  T.  Olcott,  120  111.  862,  11  N.  E.  351; 
Mlnkler  v.  Bimona,  172  111.  323,  60  N.  B.  176. 
In  view  of  this  presumption,  it  must  be  held 
that  the  testator  did  not  mean  that  only  a 
part  or  some  indeflalte  share  of  income  should 
be  devoted  to  charity,  but  that  the  part  of 
such  income  over  and  above  the  bequests 
should  be  used  for  charitable  purposes. 

There  Is  no  uncertainty '  or  indeflnlteness 
as  to  the  subject-matter  of  the  charitable 
trusts,  which  includes  all  of  the  income  and 
estate  over  and  above  the  specific  bequests. 
The  Important  queetioQ  is  whether  the  chari- 
table objects  and  purposes  are  sufficiently 
certain.  In  the  eighth  clause  there  is  a  defi- 
nite beneficiary  named,  capable  of  enforcing 
the  trust  It  is  not  contended  by  counsel 
that  the  Holiness  Association  cannot  call 
for  an  enforcement  of  the  trust  for  its  bene- 
fit, and,  while  the  executrix  is  permitted  by 
the  will  to  select  other  objects  in  addition  to 
that  association,  her  discretion  Is  not  an  un- 
limited one,  and  any  other  beneficiary  se- 
lected by  her  can  only  participate  with  the 
Holiness  Association.  The  testator  declar- 
ed that  the  HoUness  Association  should  be  a 
beneficiary,  and,  in  default  of  the  exercise 
of  the  power  given  to  the  widow  to  select 
other  objects,  the  association  would  be  en- 
titled to  the  Income. 

The  ninth  clause  Is  a  gift  of  the  rest  and 
residue  of  the  estate,  at  the  death  of  the 
widow,  to  charitable  and  religious  purposeB 


generally,  without  specifying  the  particular 
objects,  but  with  power  given  to  the  widow 
to  select  such  objects ;  and  various  decisions 
of  other  courts  are  cited  In  which  like  provi- 
sions, not  designating  any  particular  dass 
from  which  the  selection  Is  to  be  made,  have 
been  held  to  be  void  for  uncertainty.  It  would 
be  neither  profitable  nor  justifiable  to  review 
those  decisions  In  detail.  Their  practical  ti- 
fect  is  that,  unless  there  Is  such  certainty  is 
the  class  from  which  the  individual  benefici- 
aries are  to  be  selected  that  a  court  of  equity 
can  distribute  the  fuad  or  enforce  the  trust  in 
default  of  the  exorcise  of  the  power  of  ap- 
pointment, the  provision  will  be  held  void. 
There  is,  perhaps,  no  subject  concerning 
which  there  Is  a  greater  diversity  of  deci- 
sions in  the  different  states  than  the  cv- 
tainty  and  definiteness  required  In  the  bene- 
ficiaries and  objects  of  a  charity.  The  radi- 
cal differences  in  the  views  of  the  courts 
have  been  produced,  to  some  extent,  by  statu- 
tory provisions,  and  largely  by  the  question 
whether  the  statute  of  43  Elizabeth  has  beea 
recognized  or  adopted  as  the  law  of  the  state. 
In  some  states  the  statute  is  not  recognized 
as  a  part  of  the  law,  and  in  others  all  trusts, 
except  those  specifically  enumerated  in  stat- 
utes, have  been  abolished,  and  In  those  states 
objects  and  beneficiaries  must  be  described 
with  great  certainty.  In  states  where  the 
statute  of  Elizabeth  Is  in  force  as  a  part  of 
the  law,  the  disposition  has  been  to  follow 
English  rules  to  a  great  extent  and  to  permit 
a  great  degree  of  uncertainty  as  to  benefi- 
ciaries. The  effort  of  such  courts  is  to  sustahi 
a  gift  to  charity  if  It  can  be  done,  and  they 
will  not  declare  a  trust  void  if  there  is  a 
power  of  appointment  somewhere,  by  which 
the  object  may  be  rendered  certain.  In  this 
state  the  statute  Is  a  part  of  the  common 
law,  Heuser  v.  Harris,  42  lU.  425;  An- 
drews V.  Andrews,  110  111.  223;  Bunt  v. 
Fowler,  121  111.  289,  12  N.  B.  331,  17  N.  E. 
491;  Hoeffer  v.  Clogan,  171  111.  462.  ^  N. 
E.  627,  40  L.  R.  A.  730,  63  Am.  St  Rep.  241. 
In  Ehigland,  where  there  was  a  gift  to  char- 
ity generally,  but  no  definite  beneficiaries 
were  named  or  specific  (Aaritable  purposes 
enumerated,  the  donation. was  controlled  and 
carried  into  effect  under  the  prerogative 
power  of  the  king,  bnt  the  courts  of  this 
state  do  not  assume  to  exercise  that  preroga- 
tive power.  If,  however,  there  is  sufficient 
certainty  to  enable  the  court  in  the  exer- 
cise of  Its  ordinary  chancery  iwwera,  to  cany 
out  the  donor's  charitable  Intent  it  will  not 
be  allowed  to  fall.  If  a  trustee  is  required. 
In  the  admin Ifltratlon  of  the  charity,  to  fix 
the  beB^daries,  and  no  trustee  Is  appointed 
and  no  pow«r  givm  to  the  court  to  appoint 
one,  the  gift  will  be  so  Imperfect  that  it  can- 
not be  administered,  but  if  a  tmstee  la  ap- 
pointed or  the  mK>ointment  is  referred  to 
the  court,  tiie  trust  will  I>e  valid.  Hunt  v. 
Fowler,  supra.  If  the  subject  and  object  of 
the  trust  are  defioltety  dieclared,  the  trust 
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will  not  be  allowed  to  fall  tor  want  of  a 
trustee.    Hoeffer  v.  Ck^n,  supra. 

This  court  has  uniformly  d^lt  with  all 
classes  of  gifts  to  charity  with  the  greatest 
liberality,  and  mnch  uncertainty  or  indefl- 
niteness  as  to  beneficiaries  has  been  permit- 
ted; Trusts  have  been  sustained  for  the 
benefit  of  superannuated  preachers  of  a  cer- 
tain conference  and  the  widows  and  orphans 
of  such  preachers  (Preachers'  Aid  Society  t. 
England,  106  111.  125),  for  the  widows  and 
orphans  of  the  Brotherhood  of  Locomotive 
Engineers,  regardless  of  location  (GullfoU 
V.  Arthur,  168  111.  600,  41  N.  B.  1009) ;  and 
tor  educating  boys  who  reside  In'  the  state 
of  Illinois,  between  the  ages  of  12  and  18 
years,  and  who  are  unable  to  educate  them- 
selves. Grand  Prairie  Seminary  v.  Morgan, 
171  111.  444.  49  N.  E.  516.  It  has  also  been 
deemed  sufficient  that  provision  was  made 
for  rendering  the  object  of  charity  certain, 
and  In  Trafton  v.  Black,  187  III.  86,  68  N. 
E.  292,  It  was  said  that  charitable  trusts  are 
never  held  to  be  void  on  account  of  any  un- 
certainty as  to  the  persons  or  objects  to 
wblcb  tbey  are  to  be  applied.  If  there  be 
some  one  appointed  by  the  will  to  make  the 
selection  and  render  such  persons  or  objects 
certain.  In  that  case  the  tmst  was  for  the 
erection  of  church  buildings  for  any  of  sev- 
eral different  denominations  at  any  place  In 
a  large  area  of  the  state.  It  was  uncertain 
both  as  to  place  and  beneficiaries,  but  It  was 
deemed  sufficient  that  they  could  be  rendered 
certain  by  the  trustee,  who  was  authorized 
to  select  the  places  and  denominations.  It 
is  conceded  that  a  charitable  gift  cannot  be 
sustained  where  no  beneficiary  is  Indicated 
and  no  person  Is  appointed  to  select  the  bene- 
ficiary ;  but  that  will  be  regarded  as  certain 
which  may  be  rendered  certain,  and  cer- 
tainty is  secured  where  a  power  of  selection 
or  appointment  Is  vested  In  some  person. 
That  Is  the  rule  of  courts  adopting  the  lib- 
eral doctrines  of  this  court  concerning  char- 
itable uses.  6  Cyc.  945 ;  5  Am.  ft  Eng.  Ency. 
of  Law  (2d  Ed.)  905;  Minns  v.  Billings,  66 
N.  E.  593,  183  Ma.ss.  126,  6  L.  R.  A.  (N.  S.) 
1686,  97  Am.  St.  Rep.  420. 

The  testator  in  this  case  provided  for  de- 
voting the  income  of  his  estate,  above  the  be- 
quests, to  the  Holiness  Association  and  other 
charitable  purposes  selected  by  his  widow, 
and  vested  iher  with  a  power  of  appointment 
of  the  rest  and  residue  of  tlie  estate  to  chari- 
table and  religions  purposes  after  her  death. 
It  Is  argued  that  this  was  not  making  a  will 
for  himself,  but  authorizing  bis  widow  to 
make  one  for  him.  We  do  not  agree  with 
counsel  in  that  conclusion.  The  widow  can- 
not devote  the  estate  to  other  than  charitable 
uses,  and  the  fact  that  she  has  a  large  dis- 
cretion as  to  the  particular  charitable  pur- 
poses Is  not  equivalent  to  making  a  will  for 
the  testator.  Charitable  uses  are  clearly  de- 
fined in  the  law,  and  are  such  uses  as  come 
within  the  general  Intent  and  scope  of  the 


statute  of  Elizabetli  and  tbe  often  repeated 
definition  of  Mr.  Justice  Oray  in  the  case  of 
Jackson  ▼.  Phillips,  14  Allen  (Mass.)  664, 
adopted  by  this  court  In  Crerar  v.  Williams, 
145  III.  625,  34  N.  B.  467.  21  I^  R.  A.  4S4. 
In  devoting  tbe  estate  to  such  purposes  the 
widow  will  carry  out  the  will  of  tbe  testator. 

There  Is  no  limitation  over  of  the  rest  and 
residue  of  the  estate  In  default  of  appoint- 
ment by  the  widow,  but  th^re  Is  at  present 
no  question  as  to  the  disposition  of  the  es- 
tate In  that  evrat,  nor  whether  the  conrt 
could  enforce  the  trust  created  by  that  clause 
and  select  the  objects  of  the  charity  In  default 
of  the  exercise  of  tbe  power  given  to  the 
widow.  If  the  power  shall  be  exercised  as 
provided  in  the  will,  the  trust  will  be  ad- 
ministered and  tbe  estate  dlsxMsed  of  accord- 
ing to  the  will  of  the  testator. 

Tbe  decree  is  affirmed. 

Decree  affirmed. 


(22S  III.  «M) 

SANITARY  DIST.  OF  CHICAGO  t. 

CHAPIN. 

(Supreme  C^rt  of  Illinois.     April  18,  1907.) 

1.  Disicissai^Want  or  PBosKonnon. 

A  court  has  power,  independent  of  stat- 
nt«,  to  dismiss  a  suit  for  failure  of  plaintiff  to 
prosecute  with  due  diligence,  where  no  sufiScient 
excuse  is  presented. 

[Kd.  Note.— For  cases  in  point,  see  CJent  Dig. 
vol.  17,  Dismissal  and  Nonsuit,  If  140-152.] 

2.  Eminent  Domain  —  Talui  or  Pbopebtt  — 

TlUB. 

In  a  proceeding  for  condemnation  of  land, 
the  value  of  the  property  is  to  be  fixed  as  of 
the  date  of  the  filing  of  tbe  petition. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  {{  332-344.] 

3.  Same— DisKissAiv— Want  or  PBOsioxmoN. 

Petitioner  institnted  proceedings  to  con- 
demn defendant's  land  by  filing  a  petition  on 
July  23,  1902.  A  summons  was  issued  and  re- 
turned September  16,  1902,  "Not  found,"  though 
defendant  was  a  resident  of  the  county.  No 
further  prosecution  of  the  proceeding  as  to  de- 
fendant's tract  was  bad  nntil  November  13, 
1900,  when  an  alias  sommons  was  issued  and 
served  on  November  15th  following.  At  the 
time  the  petition  was  filed,  the  land  was  used 
laigely  for  storage,  inmber,  and  Junk  yards. 
Dot  had  since  greatly  increased  in  value.  Held 
that,  on  petitioners  insisting  that  the  value  of 
tbe  land  should  be  determined  as  of  the  date  of 
tbe  filing  of  the  original  petition,  the  court 
properly  granted  defendant's  motion  to  dismiss 
tbe  suit  for  want  of  prosecution. 

Appeal  from  Circuit  C^nrt,  Cook  County; 
John  Gibbons,  Judge. 

Condemnation  proceedings  by  the  Sanitary 
District  of  Chicago  against  Charles  A.  Chap- 
In.  From  an  order  dismissing  the  suit,  peti- 
tioner appeals.    Affirmed. 

Erasmus  a  Llndley  (John  C.  Williams,  of 
counsel),  for  appellant  Knight  ft  Hoyne 
and  Wilson,  Moore  ft  Mcllvalne,  for  appel- 
lee. 

CARTWRIGHT,  J.  On  July  28,  1902,  the 
appellant,  tbe  Sanitary  District  of  Chicago, 
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filed  in  the  circuit  court  of  Cook  county  its 
petition  for  the  ascertainment  of  compensa- 
tion to  l>e  paid  for  several  tracts  of  land  for 
enlarging  Ita  drainage  channel,  Including  sev- 
eral lots  designated  as  tract  178,  owned  by 
the  appellee,  Charles  A.  Cbapin,  a  resident 
of  Chicago,  in  said  coun^.  A  summons  was 
issued  against  appellee,  which  was  returned 
on  September  16,  1902,  "Not  found."  No 
alias  summons  was  Issued,  nor  any  other 
step  taken  to  bring  appellee  Into  court,  or 
to  further  prosecute  the  suit  as  to  said  tract; 
until  November  13,  1906,  something  more 
than  four  years  and  three  months  after  the 
petition  was  filed,  when  an  alias  summons 
was  issued,  which  was  served  on  the  appel- 
lee on  November  15,  1906.  He  appeared  on 
December  19,  1906,  and  moved  the  court  to 
dismiss  the  petition  as  to  said  tract  for  want 
of  prosecution.  The  motion  was  supported 
by  an  affidavit  setting  forth  that  at  the  time 
of  filing  the  petition  the  lands  adjacent  to 
said  tract  were  used  principally  for  pur- 
poses of  storage  and  lumber  yards  and  Junk 
purposes;  that  since  said  time  the  adjacent 
lands  had  been  greatly  Improved  by  large 
wholesale  Jobbing  and  general  mercantile 
buildings,  and  the  railroad  facilities  bad 
been  greatly  increased,  and  by  reason  of  sncli 
conditions  the  market  value  of  the  property, 
bad  very  greatly  enhanced  since  the  filing 
of  the  petition.  It  was  assumed  by  all  par- 
ties that  under  the  law  the  value  would  be 
fixed  in  this  proceeding  as  of  the  date  when' 
the  petition  was  filed,  and  the  position  of  the 
appellee  was  that  he  would  be  wronged  by 
taking  his  property  and  having  its  value  fix- 
ed at  such  date  by  reason  of  the  inexcusable 
delay  of  the  petitioner.  His  counsel  offered, 
in  case  the  petition  should  be  dismissed  and 
a  new  proceeding  Instituted,  to  enter  his  ap- 
pearance and  consent  to  an  immediate  trial, 
and  the  court  announced  that  the  motion 
would  be  denied,  if  appellant  would  stipulate 
that  the  value  of  the  property  should  be  fixed 
as  of  the  date  when  the  summons  was  served 
on  appellee.  The  appellant  refused,  and  In- 
sisted upon  Its  right  to  have  the  value  fixed 
as  of  July  23,  1902,  and  filed  an  affidavit 
stating.  In  substance,  that  It  had  acquired 
title  to  much  of  the  property  sought  to  be 
condemned  without  a  trial  and  had  tried 
some  cases,  but  presenting  no  reason  for  the 
long  and  unreasonable  delay  In  bringing  ap- 
pellee into  court  or  proceeding  with  the  case 
as  to  his  property.  The  court  thereupon  sus- 
tained the  motion  and  dismissed  the  petition 
for  want  of  reasonable  diligence  in  its  prose- 
cution. 

A  court  may  dismiss  a  suit  for  the  failure 
of  plaintiff  to  prosecute  it  with  due' diligence, 
where  no  sufficient  excuse  is  presented,  and 
this  power  exists  independently  of  any  stat- 
ute. 14  Oyc.  444.  The  question  here  Is 
whether  that  power  was  properly  exercised 
under  the  circumstances  of  this  case.  Ap- 
pellant insists  that  it  was  not,  and  relies 
upon  various  decisions   in   actions   at   law. 


where  it  was  held  that  the  court  bad  no  right 
to  dismiss  the  suits,  as  in  White  ▼.  Hogue, 
18  111.  150,  where  It  was  held  that  a  court 
could  not  dismiss  a  suit  In  attachment  for 
a  failure  to  file  a  declaration  at  the  return 
term  without  a  rule  on  the  plaintiff  to  file 
the  declaration;  and  Delano  v.  Bennett,  61 
111.  83,  where  it  was  held  that  a  court  may 
dismiss  a  case  when  called  for  trial  for 
want  of  prosecution,  if  the  plaintiff  does  not 
appear,  but,  If  the  parties  appear  and  the  de- 
fendant Insists  upon  a  trial,  the  court  cannot 
dismiss  the  case  for  want  of  prosecution,  and 
the  plaintiff  must  elect  to  take  a  nonsuit  or 
let  the  case  go  to  trial;  and  Seavey  v.  Rogers, 
68  111.  534,  where  the  case  was  not  at  issue, 
and  the  plaintiff  did  not  appear,  and  it  was 
held  that  the  proper  course  was  for  the  de- 
fendant to  take  a  rule  on  the  plaintiff  to 
answer  the  pleas,  and  on  failure  to  do  so 
for  the  court  to  dismiss  for  want  of  prose- 
cution. It  is  contended  that  by  analogy  to 
these  cases  the  court  could  not  dismiss  the 
petition  for  failure  to  prosecute  with  due 
diligence  when  the  petitioner  was  in  court 
willing  to  proceed,  although  there  had  beeo 
unreasonable  delay  In  the  prosecution.  None 
of  the  cases  cited  go  to  the  extent  of  allowing 
plaintiff  to  do  nothing  for  several  years  and 
answer  a  motion  to  dismiss  for  want  of  prose- 
cution by  saying  that  he  is  now  ready  to  pro- 
ceed. But  this  proceeding  Is  not  governed  by 
the  ordinary  rules  of  practice.  The  court 
ought  in  any  case  to  be  able  to  see  that  Jus- 
tice is  done.  And  this  case  is  different  from 
the  ordinary  suit  at  law,  in  the  fact  that  the 
statute  contemplates  a  speedy  trial,  and  for 
that  purpose  provides  for  presenting  a  peti- 
tion to  a  judge  In  vacation  to  obviate  delays 
detrimental  to  the  public  and  the  parties. 
Bowman  v.  Venice  &  Carondelet  Railway  Co. 
102  III.  459,  Leibengut  v.  Louisville,  New 
Albany  &  St.  Louis  Railway  C!o.  103  III.  431 ; 
Centralia  &  Chester  Railroad  Co.  v.  Rlxman, 
121  III.  214,  12  N.  E.  685.  The  proceeding  is 
a  summary  one  regulated  by  statute,  and 
not  governed,  either  as  to  pleadings  or  prac- 
tice, by  the  rules  of  the  common  law.  Sweo- 
ney  v.  Chicago  Telephone  Co,  212  111.  475, 
72  N.  E.  677  In  Winkelman  v.  City  of  Chi- 
cago, 213  III.  360,  72  N.  E.  1066,  it  was  said 
to  be  the  duty  of  a  petitioner  Instituting  a 
suit  like  this  one  to  prosecute  it  with  dili- 
gence, and  It  was  held  that  Winkehnan  had 
a  right  of  action  against  the  cit}'  of  Chicago 
for  damages  resulting  from  long  delay  in  the 
trial  of  the  cause  and  a  material  decrease 
in  the  value  of  the  property  in  the  interim, 
when  the  proceeding  was  finally  abandoned. 
While  It  was  considered  to  be  the  duty  of  a 
defendant  desiring  a  speedy  trial  to  ask  the 
court  to  speed  the  cause,  the  defendant  in 
this  case  was  not  served  with  process,  and 
had  no  duty  in  the  matter  at  all.  It  is  not 
the  duty  of  a  person  who  knows  that  he  has 
been  made  a  defendant,  to  go  to  the  court 
and  enter  his  appearance  or  to  take  any  steps 
to  aid  the  petitioner  In  taking  his  property 
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for  the  public.  If  he  Is  brought  Into  court, 
be  Is  then  bound  to  protect  his  own  rights  so 
far  as  be  Is  able,  and  to  that  end  may  be 
required  to  asic  for  a  speedy  trial  if  he  wants 
one.  It  Is  twyond  question  that  the  petition- 
er did  not  exercise  proper  diligence  in  the 
prosecution  of  the  cause.  There  is  nothing 
in  the  record  which  would  warrant  the  In- 
ference that  the  cause  might  not  have  been 
tried  within  a  reasonable  time,  and  nothing 
to  Justify  the  petitioner  In  taking  no  steps 
for  more  than  four  years  to  ascertain  the 
compensation. 

The  peculiar  situation  in  this  case  arose 
out  of  the  rule  that  the  value  of  property 
sought  to  be  talcen  for  public  use  Is  to  be  de- 
termined as  of  the  date  of  filing  the  petition. 
The  provision  of  the  Constitution  that  private 
property  shall  not  be  token  for  public  use 
without  just  compensation  requires  that  the 
owner  shall  receive  the  market  value  of  his 
property  at  the  time  of  the  taking,  and  as  to 
this  proposition  the  courts  are  agreed.  15 
Cyc.  517;  10  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.)  146.  There  Is,  however,  a  great  diversity 
of  opinion  as  to  when  the  property  Is  taken, 
In  legal  contemplation,  for  the  public  use. 
That  question  Is  material  In  view  of  the  fact 
that  the  market  value  in  the  vicinity  of  a  con- 
templated improvement  usually  rises  In  antic- 
ipation of  It,  even  before  the  petition  is  filed, 
and  the  owner  Is  not  entitled  to  the  Increas- 
ed value  resulting  from  that  cause.  This  has 
led  some  courts  to  bold  that  the  compensation 
Is  to  be  determined  by  the  value  of  the  prop- 
erty before  the  Improvement  was  projected 
(May  V.  City  of  Boston,  158  Mass.  21,  32  N.  B. 
902)  or  at  the  time  of  the  passage  of  the  act 
which  authorizes  the  taking  of  the  property 
(Mowry  v.  City  of  Boston,  173  Mass.  425,  53 
N.  E.  885).  Other  courts  have  held  that  the 
value  of  the  property  should  be  appraised  as 
of  the  time  of  filing  the  petition,  and  others 
that  It  should  be  fixed  at  the  time  of  the 
trial,  excluding  any  increased  value  resulting 
from  the  Improvement,  on  the  ground  that 
the  property  belongs  to  the  owner,  and  Is  not 
subject  to  be  taken  until  compensation  has 
been  made.  When  the  question  came  before 
this  court  in  Cook  ▼.  South  Park  Com'rs,  61 
111.  115,  the  trial  court  had  followed  the  rule 
above  stated  and  adopted  In  Massachusetts, 
that  the  land  was  taken  when  the  law  author- 
izing Its  taking  became  operative,  and  the 
property  was  thereby  Irrevocably  applied  for 
the  public  use.  The  court  refused  to  accept 
that  rule,  and  said  that  the  Legislature  could 
not,  by  arbitrary  enactment,  take  property 
for  the  public  use  and  limit  the  owner's  com- 
pensation to  the  date  of  the  law,  when  the 
property  might  greatly  enhance  in  value  be- 
tween the  passage  of  the  law  and  the  com- 
mencement of  {HTOceedings  to  condemn.  It 
was  therefore  held  that  the  value  of  the 
lands  should  be  estimated  at  the  date  of  the 
condemnation.  When  the  question  came  be- 
fore the  court  again,  in  South  Park  Com'rs 
V.  Dunlevy,  91  111.  49,  the  language  of  the 


former  decision  was  Interpreted  as  meaning 
that  the  value  was  to  be  fixed  at  the  date  of 
filing  the  petition  to  condemn,  although  the 
court,  In  the  same  case,  said  that  the  filing 
of  a  petition  to  condemn  property  is  not  a 
taking  of  the  same.  The  rule  so  established, 
that  the  value  of  property  is  to  be  fixed  as  of 
the  date  of  filing  the  petition,  has  been  con- 
sistently followed  ever  since.  Dupuis  v.  Chi- 
cago &  North  Wisconsin  Railway  Co.,  115  111. 
97,  3  N.  E.  720;.  Chicago,  Evanston  &  Lake 
Superior  Railroad  Co.  v.  Catholic  Blstiop  of 
Chicago,  119  111.  525,  10  N.  B.  372;  Lleber- 
man  v.  Chicago  Rapid  Transit  Co.,  141  111. 
140,  30  N.  B.  544 ;  Chicago  &  State  Line  Rail- 
way Co.  V.  Mines,  221  III.  448,  77  N.  E.  898. 
The  filing  of  the  petition  is  the  first  actual 
step  toward  devoting  property  to  a  public 
use,  and  In  ordinary  cases  that  time  is  as 
fair  and  Just  to  both  parties  for  fixing  the 
value  of  the  property  as  any  that  could  be 
adopted.  At  any  rate,  the  rule  is  firmly  es- 
tablished; but  if  it  should  be  applied  to  a 
case  like  this,  where  the  owner  has  not  been 
brought  Into  court,  and  no  steps  have  been 
taken  for  several  years,  during  which  the 
property  has  greatly  advanced  In  value,  it 
would  result  in  wrong  and  Injustice. 

Counsel  for  appellant  says  that  appellee  has 
suffered  no  Injury,  because  if  appellant  had 
proceeded  with  proper  diligence,  and  compen- 
sation had  been  awarded  and  paid  to  the  ap- 
pellee, he  would  have  had  the  use  of  the 
money,  and  he  has  now  had  the  use  of  the 
property,  which  is  presumed  to  be  equal  to 
the  use  of  the  money.  If  that  argument  were 
sound  It  might  be  carried  further,  and  the 
owner  be  paid  what  the  property  was  worth 
10  or  20  years  ago,  or  when  be  bought  It,  with 
the  assurance  that  during  the  interim  he  had 
had  the  use  of  the  property,  and  therefore 
would  suffer  no  loss.  The  argument  does  not 
meet  the  fact  that  there  lias  been  a  great 
advance  In  the  value  of  the  property,  and 
if  the  petitioner  can  now  maintain  the  action 
and  have  the  role  applied  that  the  property 
was  taken  wboi  the  petition  was  filed.  It 
would  be  able  to  acquire  the  pr(H)erty  at 
much  less  than  Its  value  at  the  actual  taking. 
It  is  manifest  either  that  the  court  was  right 
In  refusing  the  petition  or  that  the  settled 
rule  that  property  is  to  be  regarded  as  taken 
when  the  petition  Is  filed  should  not  be  ap- 
plied to  a  case  like  this.  Appellant  refused 
to  have  any  other  rule  applied,  and  Insisted 
upon  taking  advantage  of  a  rule  which  would 
work  an  Injustice,  and  we  think  that  the 
power  of  the  court  was  properly  exercised  In 
dismissing  the  petition  as  to  tract  178. 

It  Is  said  that  the  court  dismissed  the  peti- 
tion not  only  as  to  tract  178,  but  also  as  to 
the  appellee  personally,  and  that  he  was  In- 
terested in  another  tract  The  motion  was 
only  to  dismiss  the  petition  so  far  as  It 
sought  to  take  tract  178,  and  that  was  all 
that  was  intended  by  the  order.  It  will  be 
so  construed,  and,  If  appellee  is  a  party  in 
Interest  in  any  other  tract,  the  petition  will 
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not  be  regarded  as  dismissed  as  to  such  tract 
or  to  any  Interest  that  he  may  have  therein. 

The  judgment  Is  affirmed. 

Judgment  affirmed. 


(188  N.  T.  280) 

ATBRS  V.  GRAND  LODGE  A.  O.  U.  W.  OF 

STATE  OF  NEW  YORK. 

(Court  of  Appeals  of  New  York.    April  16, 

1907.) 

InsiniAncK— McTUAi,    Bbnktit    InsTmAMOB— 

FOBFBITUSE — AMSNDMENT    OF    BT-LaWS. 

When  insured  joined  a  mutual  benefit  sod- 
ety,  the  contract  did  not  contain  any  restriction 
as  to  business  or  occupation.  Afterwards  the 
society  adopted  a  by-law  suspending  from  mem- 
bership those  engaging  in  the  business  of  selling 
intoxicating  liquor  as  a  beverage.  In  an  action 
on  the  certificate,  where  the  defense  was  that 
insured  had  gone  into  the  liquor  business,  and 
therefore  forfeited  his  memberEhip,  held,  that 
the  society  under  a  general  power  reserved  to 
amend  its  by-laws  had  no  authority  to  adopt 
an  amendment  which  would  deprive  the  insured 
of  a  vested  right  which  he  acquired  by  the  con- 
tract. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  |  1855.] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Third  Department 

Action  by  Walter  H.  Ayers  against  tbe 
Grand  Lodge  of  tbe  Ancient  Order  of  United 
Workmen  of  tbe  State  of  New  York.  From  a 
Judgment  of  tbe  Appellate  Division  (95  N. 
Y.  Supp.  1112,  109  App.  Dlv.  919)  affirming  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

The  following  facts  were  found  by  tbe 
trial  judge,  or  established  without  dispute: 
In  March,  1885,  one  Emory  D.  Fuller  became 
a  member  of  a  local  lodge  of  tbe  defendant,  a 
domestic  corporation  organized  aa  a  "mutual 
benefit  fraternity,"  and  a  certificate  was  is- 
sued to  him  by  the  grand  lodge,  entitling  him 
"to  all  the  rights  and  privileges  of  member- 
ship •  *  •  and  to  participate  in  tbe  bene- 
ficiary fund  of  the  order  to  the  amount  of 
$2,000,  which  sum  at  bis  death,"  as  It  was 
Btipnlated,  was  "to  be  paid  to  Ann  Elizabeth 
Fuller,  his  wife."  The  certificate  further 
stated  that  it  was  "issued  upon  tbe  express 
condition  that  said  Emory  D.  Fuller  shall  in 
every  particular  while  a  member  of  said  or- 
der comply  with  all  tbe  laws,  rules  and  re- 
quirements thereof."  In  bis  application  for 
membership  Mr.  Fuller  agreed  "to  strictly 
comply  with  the  constitution,  laws,  and  regu- 
lations which  are,  or  may  hereafter  be  en- 
acted by  the  Supreme,  Grand  or  Subordinate 
Lodge."  Among  the  questions  in  the  appli- 
cation blank  which  tbe  applicant  was  re- 
quired to  answer  was  the  following :  "Q.  Pro- 
fession and  occupation?  State  precise  nature 
of  business"— to  which  he  answered  in  writ- 
ing: "Moulder."  He  also  stated  in  tbe  ai^Il- 
cation  that  "compliance  on  my  part  with  all 
tbe  laws,  regulations  and  requirements  which 
are  or  may  be  hereafter  enacted  by  said  order 
is  the  express  condition  upon  which  I  am  to 
be  entitled  to  jmrticlpate  In  the  beneficiary 


fund  and  have  and  enjoy  all  the  other  tteoe- 
flts  and  privileges  of  the  said  order."  In 
April,  1003,  Mrs.  Fuller,  tbe  first  ben^dary, 
died,  and  In  S^tember  following  "a  new 
beneficiary  was  named  and  a  certificate  Is- 
sued by  which  tbe  $2,000  was  directed  to  be 
paid  at  tbe  death  of  said  Emory  D.  Fuller 
to  Walter  H.  Ayers,  the  plaintiff  herein." 
When  Mr.  Fuller  joined  the  order,  tbere  wns 
no  restriction  as  to  business  or  occnpation 
and  any  member  might  engage  in  selling  liq- 
uor either  by  wholesale  or  retail.  Betweeo 
1896  and  1902  the  defendant  adoi>ted  the  fol- 
lowing by-law:  "Any  member  of  the  order 
who  shall,  after  March  1st,  1897,  have  entered, 
or  who  shall  hereafter  ent^  Into  tbe  busi- 
ness or  occupation  of  selling,  by  retail.  Intox- 
icating liquor  as  a  beverage,  shall  stand  sus- 
pended from  any  and  all  rights  to  participate 
in  tbe  beneficiary  fund  of  the  order  and  bis 
beneficiary  certificate  shall  become. nail  and 
void  from  and  after  the  date  of  his  so  en- 
gaging in  said  occupation,  and  no  action  of 
the  lodge  of  which  he  Is  a  memlier  or  of  the 
Grand  Lodge  or  any  oficer  thereof  shall  be 
necessary  or  a  condition  precedent  to  any 
such  suspension.  In  case  any  assessment 
shall  be  received  from,  a  memb^  wbo  has 
thus  engaged  In  such  occupation  after  March 
1st,  1897,  the  receipt  thereof  shall  not  con- 
tinue the  beneficiary  certificate  of  sucb  mem- 
ber in  force,  nor  shall  it  be  a  waiver  of  his 
so  engaging  In  such  occupation."  Previous  to 
January  1,  1904,  the  said  Fuller  bad  never 
engaged  In  tbe  business  of  selling  liquor,  but 
on  that  day,  in  connection  with  one  Hanobett, 
his  copartner,  he  began  to  carry  on  a  hotel  at 
Weedsport,  N.  Y.,  and  the  firm  employed  a 
bartender,  who  sold  Intoxicating  liquors  for 
them  In  tbe  usual  way  over  the  bar.  Said 
hotel  was  conducted  by  the  firm  under  li- 
censes duly  issued,  pursuant  to  state  and  fed- 
eral statutes,  from  January  1,  1904,  to  June 
28th  of  the  same  year,  when  Mr.  Fuller  died. 
Proofs  of  death  were  made  out  In  due  form, 
but  the  defendant  refused  to  pay  the  plaintiff 
said  sum  of  $2,000,  or  any  part  thereof,  and 
now  defends  this  action  brought  to  recover 
the  same  on  the  ground  that  the  insured 
oeased  to  be  a  monber  of  tbe  order  by  enga- 
ging In  tbe  business  of  selling  Intoxicating 
liquors  at  retail  after  the  by-laws  were  so 
amended.  Tbe  trial  court  found  as  conclo- 
skms  of  law  that  Emory  D.  Fuller  had  vest- 
ed rights  In  tbe  certificate  before  tbe  by-laws 
were  amended;  that  when  be  joined  the 
order  he  had  a  right  to  engage  In  tbe  liquor 
traffic,  and  that  said  order,  by  a  rule  subse- 
quently made,  could  not  cut  off  that  rigtat 
which  bad  become  vested;  tibat  the  defend- 
ant had  the  right  to  make  reasonable  by-laws, 
but  said  amendment,  made  without  notice 
to  the  assured,  was  unreasonable,  and  th»e- 
fore  void  as  to  him;  that  he  was  a  member 
In  good  standing  at  the  time  of  bis  death ; 
and  that  tbe  plaintiff  was  entitled  to  recover 
the  amount  claimed.  Upon  appeal  from  tbe 
judgment  entered  opon  this  decision  the  Ap- 
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pellate  IHTlsIon  afflnned,  but  not  nnanlmooa- 

ly,  on  the  authority  of  Evans  v.  Southern 
Tier  Masonic  Relief  Ass'n,  182  N.  1.  453,  75 
N.  E.  317.  The  defendant  appealed  to  this 
court. 

Isaac  B.  Barrett,  for  appellant    Setta  S. 
Allen,  for  respondent 

VANN,  J.  (after  stating  the  facta).  This 
case  cannot  be  distinguished  In  principle 
from  a  long  line  of  cases  decided  by  this 
court  Evans  v.  Masonic  Relief  Ass'n,  182 
N.  T.  433,  75  N.  E.  317;.  Beach  y.  Supreme 
Tent  Knights  of  Maccabees,  177  N.  Y.  100,  69 
N.  E.  281 ;  Langan  v.  Supreme  Council  Amer- 
ican Legion  of  Honor,  174  N.  Y.  266,  269,  66 
N.  E,  932 ;  Shipman  v.  Protected  Home  Cir- 
cle, 174  N.  Y.  398,  67  N.  B.  83,  63  L.  R.  A. 
347;  Weber  v.  Supreme  Tent  Knights  of 
Maccabees,  172  N.  Y.  490,  65  N.  B.  258,  92  Am. 
St  Rep.  753;  Deuble  v.  Grand  Lodge,  Ancient 
Order  of  United  Workmen,  66  App.  Dlv.  323, 
327,  72  N.  Y.  Supp.  755 ;  Id.,  172  N.  Y.  665, 
65  N.  E.  1116;  Parish  v.  New  York  Produce 
Exchange,  169  N.  Y.  48,  61  N.  E.  977,  66  L.  R. 
A.  149;  Engelhardt  v.  Fifth  Ward  P.  D.  S. 
&  Loan  Ass'n,  148  N.  Y.  281,  297,  42  N.  B.  710, 
35  L.  R.  A.  289;  Matthews  v.  Associated 
.  Press,  186  N.  T.  ^3,  342,  32  N.  E.  981,  32  Am. 
St  Rep.  741;  Kent  t.  Qnlcksllver  Mining 
Co.,  78  N.  Y.  159.  It  Is  well  established  by 
these  authorities  "that  a  general  power  re- 
served either  by  statute  or  by  the  constitution 
of  a  society  to  amend  Its  by-laws  does  not  au- 
thorize an  amendment  impairing  the  vested 
rights  of  members."  An  amendment  of  by- 
laws which  form  part  of  a  contract  is  an 
amendment  of  the  contract  Itself,  and,  when 
such  a  power  is  reserved  in  general  terms, 
the  parties  do  not  mean,  as  the  courts  bold, 
that  the  contract  Is  subject  to  change  In  any 
essential  particular  at  the  election  of  the  one 
in  whose  favor  the  reservation  Is  made.  It 
would  be  not  reasonable  and  hence  not  with- 
in their  contemplation,  at  least  In  the  absence 
of  stipulations  clearly  -specifying  the  sub- 
jects to  be  affected,  that  one  party  should 
have  the  right  to  make  a  radical  change  In  the 
contract  or  one  that  would  reduce  Its  pecuni- 
ary value  to  the  other.  A  contract  which  au- 
thorizes one  party  to  change  It  in  any  respect 
tbat  he  chooses  would  in  effect  be  binding 
niwn  the  otber  party  only  and  would  leave 
bim  at  the  mercy  of  the  former,  and  we  have 
said  that  human  language  Is  not  strong 
enough  to  place  a  person  In  that  situation. 
Industrial  &  G«ieral  Trust,  Limited,  v.  Tod, 
180  N.  Y.  215,  225,  73  N.  E.  7.  While  the 
defendant  may  doubtless  so  amend  its  by- 
laws, for  Instance,  as  to  make  reasonable 
cbanges  In  the  methods  of  adminislxation, 
the  manner  of  conducting  its  business,  and 
the  jike,  no  change  can  be  made  which  wlU 
deprive  a  member  of  a  substantial  right  con- 
ferred expressly  or  impliedly  by  the  contract 
itself.  That  is  beyond  the  power  of  the  Legis- 
lature as  well  as  tbe  association,  for  the  ob- 


ligation of  every  contract  ta  protected  ttota 
state  Interference  by  the  federal  Constitution, 
art  1,  i  10. 

The  defendant  promised  by  the  contract 
whldi  it  made  with  the  assured  to  pay  to  the 
beneficiary  designated  by  him  upon  his  death 
the  sum  of  $2,000.  The  obligation  of  that 
contract  was  not  llibited  by  the  occupation  of 
the  assured;  for  in  the  absence  of  any  re- 
striction made  by  the  parties,  be  had  an  abso- 
lute right  to  engage  in  any  lawful  business 
that  he  might  select  After  this  contract 
had  been  In  force  for  more  than  12  years,  and 
he  had  paid  all  the  assessments  as  tbey  be- 
came due  and  had  complied  with  all  tbe  rules 
and  regulations  of  the  defendant  an  attempt 
was  made  to  restrict  him  in  the  choice  of  an 
avocation  by  amending  the  by-laws  to  tbat 
effect  without  his  consent  When  he  bad 
been  Insured  for  over  19  years  and  had 
reached  an  age  when  otber  Insurance  could 
not  be  procured  without  a  decided  increase 
In' cost,  and  perhaps  not  at  all,  he  engaged  In 
a  new  business  requiring  less  strength  and 
activity,  and  died  within  a  few  months  there- 
after. He  continued  to  pay  his  dues  after  he 
made  tbe  change,  and,  as  the  trial  court  ex- 
pressly found,  tbe  duly  authorized  officer  of 
the  defendant  knew  when  he  received  such 
dues  that  the  insured  "was  engaged  In  the 
hotel  business."  The  amended  by-law.  If 
enforced  according  to  its  terms,  would  de- 
prive him  of  a  right  which  be  acquired  by 
contract  nearly  20  years  before,  and  which 
he  bad  preserved  by  paying  to  the  defendant 
substantial  sums  of  money  every  year  dur- 
ing tbat  period.  The  reservation  of  a  general 
power  to  amend  the  by-laws,  without  reserv- 
ing the  spedflc  right  to  so  amend  them  as  to 
restrict  the  occupation,  did  not  permit  an 
amendment  In  that  respect  and  the  attempt 
made  without  the  consent  of  tbe  assured  was 
beyond  the  power  of  tbe  defendant  and  abso- 
lutely void  as  to  htm. 

The  effort  was  not  to  reduce  the  amount  of 
Insurance,  but  to  destroy  It  altogether,  unless 
the  assured  would  conform  to  a  by-law  pass- 
ed In  violation  of  a  vested  right,  for  tbe 
privll^;e,  allowed  because  not  forbidden,  of 
engaging  in  any  lawful  business  was  a  vested 
right  It  was  an  immediate  right  open  to 
enjoyment  at  all  times  dmring  tbe  existence  of 
tbe  contract  which  the  insured  paid  for  when 
be  Joined  tbe  association,  as  well  as  every 
time  he  met  an  assessment.  It  was  a  natural 
right  of  which  be  could  not  be  deprived 
without  his  consent  and  he  never  consented. 
It  was  a  right  which  bad  pecuniary  value, 
for  It  left  the  door  open  to  change  of  employ- 
ment by  which  more  money  could  be  made. 
The  accused  was  not  obliged  to  continue  at 
manual  labor  all  his  life,  but  when  he  had 
acquired  capital  enough  to  go  into  business 
and  employ  others  to  work  for  him,  he  had 
the  right  to  do  so,  and  tbe  right  was  obvious- 
ly of  such  value  as  to  constitute  a  vested 
right,  within  tbe  meaning  of  that  term  as 
known  to  tbe  law. 
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Wa  think  that  the  amendment  as  made 
was  without  effect  upon  the  contract,  and 
that  the  promise  of  the  defendant  to  pay  the 
Bum  of  $2,000  was  in  full  force  at  the  death 
of  the  assured.  While  a  different  rule  pre- 
vails In  some  states,  the  law  in  the  state 
where  the  defendant  was  organized  does  not 
permit,  as  'to  existing  'contracts,  such  an 
amendment  of  its  by-laws,  as  it  now  pleads 
to  defeat  this  action. 

The  Judgment  appealed  from  should  be 
affirmed,  with  costs. 

CULLEN,  O.  J.,  and  GRAY,  WERNER, 
WILLARD  BARTLETT,  and  HISCX>CK.  JJ., 
concur.    CHASE,  J.,  not  sittins. 

Judgment  affirmed. 


(188  N.  T.  16T.) 

PEOPLE  T.  GLUCE. 
(Conrt  of  Appeals  of  New  Tork.    April  2, 

190r.) 

1.  CsiinNAi.   Law— Weight   or   EviDBi«ca»— 

Reabonablk  Doubt. 

The  presence  of  some  proof,  not  sufficient 
to  establish  rviilt  beyond  a  reasonable  doubt,  as 
required  by  Code  Cr.  Proc.  {  389,  is  not  suffi- 
cient to  warrant  the  submission  of  a  criminal 
case  to  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dis- 
vol.  14.  Criminal  Law,  i  1&7.) 

2.  Sales— Sepabatk    Instbumerts— Effect. 

Where  a  consi^ment  receipt  and  a  deposit 
ap^ement  for  the  sale  of  a  ring  on  installments 
were  executed  at  the  same  time,  between  the 
same  parties,  and  with  reference  to  the  same 
subject,  they  should  be  read  together  as  one  in- 
strument 

3.  Same— AMBiGniTT— CoNSTntJcnoN. 

Where  a  consignment  receipt  and  a  deposit 
agreement  for  the  sale  of  a  ring  on  instalimenti 
were  drawn  by  the  seller,  who  tillod  out  a  print- 
ed blank  used  by  him  in  bis  business,  any  am- 
biguity therein  must  be  resolved  against  the 
seller. 

4.  Sales  —  Con  DiTioKAi,   Sales— Contbact — 

CONSTROCriOW. 

Defendant  executed  a  consignment  receipt 
for  a  ring,  reciting  that  it  bad  oeen  consigned 
on  memorandum  by  prosecutor,  to  be  returned 
on  demand ;  that  the  same  had  not  been  sold, 
and  that  the  title  thereto  did  not  pass;  that  all 
risks  were  assumed  by  the  consignee  |  and  that 
agreements  not  expressed  in  the  writing  were 
not  part  of  the  contract.  At  the  same  time  de- 
fendant and  prosecutor  signed  an  alleged  "de- 
posit a^eement,"  obligating  defendant  to  de- 
posit with  prosecutor  $30  on  the  execution  of 
the  agreement,  and  certain  sums  on  specified 
dates  thereafter,  all  of  which  should  become 
prosecutor's  absolute  property,  and  that,  when 
$175  had  been  deposited,  prosecutor  would  de- 
liver to  defendant  for  his  own  use  one  diamond 
ring;  that,  if  defendant  made  default,  prosecu- 
tor might  deliver  articles  as  near  like  the  ar- 
ticle to  be  delivered,  as  possible,  but  reasonably 
worth  the  sums  so  deposited,  and  on  delivery 
the  agreement  should  be  fulfilled.  Held,  that 
such  agreements  together  constituted  a  condi- 
tional sale  of  the  ring. 

5.  EUBEZZLETtfENT  —  CORVESSION      BT     CONDI- 

TioNAL  Vendee. 

Defendant  purchased  a  diamond  rin^  under 
a  conditional  contract  providing  that,  m  case 
he  made  default  in  the  pnyments.  the  seller 
might  deliver  to  him  artirlps  as  near  like  the 
OBS  sold  as  possible,  but  reasonably  worth  the 


sums  deposited,  in  full  performance  of  the  ooo- 
tract.  Defendant  ascertained  that  the  diamond 
was  not  of  the  weight  represented,  and  refus<>d 
to  make  further  payments,  but  offered  to  return 
the  same  on  the  return  of  the  money  he  had 
paid,  whereupon  the  seller  made  a  demand  for 
the  return  of  the  ring,  but  made  no  tender  of 
other  goods  equal  to  the  amount  of  defendant's 
deposits.  Held  that,  in  the  absence  of  such 
tender,  defendant  was  not  guilty  of  larceny  in 
refusing  to  return  the  ring. 

Appeal  from  Supreme  Court,  Appellate  Dip 

vision.  First  Department 

Mtinnie  Gluck  was  convicted  of  grand  lar- 
ceny In  the  second  degree.  Judgment  was  af- 
firmed by  the  Appellate  Division  (102  N.  X. 
Supp.  758),  and  defendant  appeals.    Berersed. 

The  defendant  was  indicted  for  the  crime 
of  grand  larceny  in  the  second  degree  in  that 
on  the  &th  day  of  January,  190(>,  at  the  bor- 
ough and  county  of  New  York,  being  the 
bailee  and  agent  of  one  John  Behrens,  and 
as  such  having  in  bis  possession  a  Qnger  ring 
worth  $175  of  the  goods,  chattels,  and  per* 
sonal  property  of  said  Behrens,  he  ~did  fe- 
loniously appropriate  the  said  goods,  chattels, 
and  personal  property  to  his  own  ose  with 
intent  to  deprive  and  defraud  the  said  John 
Behrens  of  the  same  and  *  *  •  did  then 
and  there  and  thereby  feloniously  steal,"  etc. 
Tbere  was  another  count  in  the  indictment 
for  taking  said  ring  by  force,  but  no  evidence 
was  given  in  support  thereof  and  the  case 
was  not  sent  to  the  Jury  on  that  theory. 

Upon  the  trial  it  appeared  that  on  the  4Ui 
of  January,  1906,  the  defendant,  who  was 
then  about  19  years  of  age,  applied  to  John 
Behrens,  a  dealer  in  Jewelry,  to  purchase  a 
diamond  ring,  and,  after  selecting  a  stone, 
requested  that  it  be  properly  set  Tli"  next 
day  Mr.  Behrens  delivered  the  completed  ring 
to  the  defendant  who  paid  him  $5  In  casta 
and  delivered  to  him  a  check  for  $25  drawn 
on  the  Bronx  Borough  Bank  by  the  firm  of 
Grossman  &  Rohrllch,  payable  to  the  oMer 
of  the  defendant  and  indorsed  by  him.  At 
the  same  time  the  defendant  signed  a  paper 
In  the  following  form:  "Consigned  on  memo- 
randum by  John  Behrens  Sc  Company  to  Hr. 
Mannle  Gluck,  New  York,  January  5th.  1906. 
The  under-mentioned  goods  are  consigned  t» 
you  to  be  returned  within or  upon  de- 
mand. None  of  them  are  sold  nor  does  the 
title  thereto  pa^s.  Conditions  and  agree- 
ments not  expressly  herein  included  shall 
not  be  considered  as  part  hereof.  All  risks 
are  assumed  by  consignee.  One  14  Kt  Solid 
Gold  Tooth  Ring  Roman  colored,  set  with 
solitaire  diamond  weighing  %  1  t/i,  i/,4, 
value  175.  Goods  accepted  subject  to  condi- 
tions above  expressed."  Another  paper,  call- 
ed a  "deposit  agreement,"  was  signed  by  both 
parties  when  the  ring  was  delivered  to  the 
defendant  By  that  instrument,  which  re- 
cited a  consideration  of  one  dollar,  it  was 
agreed  between  the  defendant  as  party  of  the 
first  part  and  John  Behrens  &  Co.,  party  of 
the  second  part,  "Hhat  the  first  party  will  de- 
posit or  cauat  to  be  deposited  with  said  Jeha 
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Behrens  &  Co.,  party  of  the  second  part, 
thirty  dollars  upon  the  execution  of  this  in- 
£)trument,  eight  dollars  January  ISth,  and 
three  dollars  each  week  thereafter  beginning 
on  January  15th,  1900,  until  the  sums  so  de- 
posited amount  to  one  hundred  and  seventy- 
fire  dollars;  that  the  first  party  may  not 
at  any  time  -withdraw  any  of  said  deposits; 
that  each  and  all  of  said  deposits  when  made 
shall  be  and  become  the  absolute  property 
of  said  second  party;  •  •  •  that  when 
said  deposit  shall  amount  to  one  hundred 
and  seventy-flve  dollars  •  •  •  said  second 
party  will  deliver  to  said  first  party  to  and 
for  his  own  uS9  forever  the  following  de- 
scribed chattels,  vte.,  one  diamond  ring.  It 
is  further  expressly  agreed  that  if  the  first 
party  at  any  time  defaults  any  of  said  de- 
posits, the  second  party  may  deliver  to  the 
first  party  articles,  as  near  as  may  be,  of  the 
same  nature,  manufacture  and  style  as  the 
chattels  herein  agreed  to  be  delivered  bat 
reasonably  worth  the  sums  so  deposited  and 
upon  delivery  thereof  this  agreement  shall 
be  deemed  fulfilled  and  satisfied,  and  It  is 
further  expressly  agreed  that  conditions  and 
agreements  not  expressly  included  herein 
shall  not  be  considered  as  a  part  hereof." 
Both  papers  were  dated  January  S,  1006,  and 
both  were  retained  by  Mr.  Behrens.  No 
copy  was  delivered  to  the  defendant 

On  the  16th  of  January,  1906,  Behrens  saw 
the  defendant  at  his  place  of  business,  and, 
holding  out  the  consignment  memorandum 
said,  "The  court  requires  me  to  make  a  per- 
sonal demand  in  the  presence  of  a  witness, 
and  I  now  demand  the  return  of  this  dia- 
mond ring."  The  defendant  said,  "All  right, 
I  accept  your  demand";  bnt  he  did  not  give 
up  the  ring,  which  so  far  as  appears  was  not 
at  the  place  where  the  demand  was  made. 
Behrens  and  his  son  testified  that  this  was 
all  that  was  said  or  done  on  the  occasion  of 
the  demand,  but  the  defendant  testified  that 
be  then  said  he  would  surrender  the  ring  if 
Behrens  would  give  him  "a  release  and  my 
$2.5  check  and  the  $6  in  cash."  The  defend- 
ant also  testified  that,  when  be  bought  the 
ring,  the  defendant  told  him  the  diamond 
weighed  a  carat  and  a  fourth;  that  on  the 
same  day  tliat  the  ring  was  delivered  he  had 
the  stone  weighed,  and,  upon  finding  that  it 
weighed  much  less  than  was  represented,  be 
requested  the  makers  of  the  check  to  stop 
payment  thereon,  and  at  once  offered  the 
ring  back  to  Behrens,  provided  he  would  give 
a  release  and  return  the  check  and  cash  paid 
down.  He  made  the  same  offer  at  the  trial. 
The  check  was  read  in  evidence  and  showed 
that  payment  thereof  had  in  fact  been  stop- 
ped. There  was  nothing  to  show  that  the 
check  would  not  otherwise  have  been  paid. 
Behrens  denied  representing  that  the  stone 
weighed  a  carat  and  one-fourth,  or  that  the 
defendant  ever  offered  to  return  the  ring. 
At  scmie  time,  but  at  what  date  does  not  ap- 
pear, be  recovered  a  Judgment  against  the  de- 


fendant for  $170  damages  for  the  conversion 
of  the  ring.  There  was  no  evidence  showing 
that  the  defendant  bad  disposed  of  the  ring, 
or  that  he  was  not  in  a  situation  to  return  it 
when  the  demand  was  made. 

This  is  substantially  all  the  material  evi- 
dence, and,  when  both  parties  rested,  the  de- 
fendant asked  the  court  "to  withdraw  the 
case  from  the  consideration  of  the  Jury  on 
the  ground  that  it  Is  not  a  criminal  action, 
and  the  people  have  not  made  out  a  cause  of 
action,"  but  the  motion  was  denied  and  an 
exception  taken.  The  Jury  rendered  a  ver- 
dict of  guilty  of  grand  larceny  in  the  second 
degree,  and  the  court  sentenced  the  defend- 
ant to  Imprisonment  "In  state  prison,  at  hard 
labor  for  the  term  of  not  less  than  one  year 
and  not  more  than  four  years."  Upon  ap- 
peal to  the  Appellate  Division  the  Judgment 
was  afilrmed,  two  of  the  Justices  dissenting, 
and  the  defendant  now  appeals  to  this  court. 

Isadore  Pascal,  for  appellant  William 
Travers  Jerome,  Dlst  Atty.  (E.  Crosby  Kln- 
dleberger,  of  counsel),  for  the  People. 

YANN,  J.  (after  stating  the  facts).  The 
Pouil  Code  provides  that  "a  person  who, 
vrlth  the  Intent  to  deprive  or  defraud  the 
true  owner  of  his  property,  or  of  the  use  and 
benefit  thereof,  or  to  appropriate  the  same  to 
the  use  of  the  taker,  or  of  any  other  person, 
either  (1)  takes  from  the  possession  of  the 
true  owner,  ♦  ♦  ♦ ;  or  (2)  having  in  bis 
possession,  custody,  or  control,  as  a  bailee, 
servant,  attorney,  ♦  •  ♦  or  as  a  person 
authorized  by  agreemmt  *  *  *  to  hold 
or  take  such  possession,  custody,  or  control, 
any  money,  property,  ♦  ♦  •  appropriates 
the  same  to  his  own  use,  or  that  of  any  other 
person  other  than  the  true  owner  or  person 
entitled  to  the  benefit  thereof;  steals  such 
property  and  is  guilty  of  larceny."  Pen. 
Code,  {  528.  If  the  property  thus  stolen  is 
worth  more  than  $26  but  not  more  than  $500, 
the  crime  is  grand  larceny  in  the  second  de- 
gree.   Id.  {  531. 

The  question  presented  by  this  appeal  is 
whether  there  was  snfilclent  evidence  to  war- 
rant the  Jury  in  convicting  the  defendant  of 
the  crime  thus  defined.  In  civil  cases  the 
rule  Is  that  a  preponderance  of  evidence  is 
BofBcient  to  establish  the  fact  at  Issue,  bnt 
In  criminal  cases  the  law  requires  sufficient 
evidence  to  establish  the  fact  of  guilt  beyond 
a  reasonable  doubt  "The  presence  of  some 
proof  Is  not  sufficient  to  warrant  the  submis- 
sion of  a  criminal  case  to  the  Jury;  and, 
whenever  a  criminal  charge  is  submitted  to 
the  Jury,  against  the  objection  and  excep- 
tion of  the  defoidant,  upon  proof  which  falls 
below  the  standard  of  rebutting  the  pre- 
sumption of  innocence  and  of  proving  guilt 
beyond  a  reasonable  doubt,  required  by  the 
statute  (Code  Cr.  Proc.  f  380)  to  warrant 
a  conviction,  a  question  of  law  Is  present- 
ed."   People  V.  Ledwon,  153  N.  Y.  10,  18, 
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46  N.  Ik  lOM;  People  v.  Owens,  148  N. 
T.  648,  651,  48  N.  E.  71.  There  was  no  eTl- 
dence  to  warrant  the  Jury  In  convicting  the 
defendant  of  an  intent  to  steal  tlie  ring  wlien 
he  first  obtained  possession  thereof,  and  the 
«ase  was  not  tried  on  that  theory.  As  be 
was  in  lawful  posscsslou  of  the  ring  until  the 
demand  was  made,  at  least,  the  question  is 
whether  there  was  enough  evidence  to  prove 
that  be  then  intended  to  deprive  the  true 
owner  of  bis  property  or  to  appropriate  the 
same  to  his  own  use. 

The  rights  of  Behrens  and  the  defendant 
are  defined  by  tlie  conslgmnent  receipt  and 
the  deposit  agreemeat,  which,  as  tbey  were 
executed  at  the  same  time,  between  the  same 
persons,  and  with  reference  to  the  same  sul>- 
Ject,  must  be  read  together  as  one  Instru- 
ment. Tliey  were  drawn  by  Behrens  him- 
self, who  filled  out  a  printed  blanlt  used  by 
him  in  his  business,  and  hence  any  ambignlty 
therein  must  be  resolved  against  the  one  who 
created  it  Kratzensteln  v.  Western  Ateur. 
Co.,  116  N.  T,  54,  59,  22  N.  B.  221,  S  L.  R.  A. 
799.  What  did  the  parties  mean  by  their  con- 
tract? "The  answer  to  this  question  is  not 
to  be  found  in  any  name  which  the  parties 
may  have  given  to  the  instrument,  and  not 
alone  in  any  particular  provisions  it  contains, 
disconnected  from  all  others,  but  in  the  rul- 
ing Intention  of  the  parties,  gathered  from 
all  the  language  used.  It  la  the  legal  effect 
of  the  whole  which  is  to  be  sought  tor.  The 
form  of  the  instrument  is  of  little  account." 
Heryford  v.  Davis,  102  U.  S.  23S,  244,  26  L. 
Ed.  160. 

When  the  two  papers  are  read  together, 
they  form  a  conditional  contract  for  the  sale 
of  personal  property,  or  what  is  commonly 
called,  but  not  with  strict  accuracy,  a  "con- 
ditional sale."  Laws  1887,  p.  639,  c.  418,  I 
110.  According  to  its  terms,  the  seller  not 
only  retained  title  to  the  property  agreed 
to  be  sold,  but  also  acqutred  title  to  all  sums 
paid,  while  the  purchaser  promised  to  pay  a 
certain  sum  down  and  the  balance  In  install- 
ments. Although  the  word  "deposit"  is  used, 
it  means  payment  because  it  was  agreed  that 
each  deposit  "when  made  shall  be  and  be- 
crane  the  absolute  property  of  said  seoond 
party."  Thus  the  title  to  the  sums  "deposit- 
ed" passed  the  same  as  in  the  case  of  money 
deposited  In  a  bank,  but  not  with  the  same 
rights  to  the  so-called  depoEdtor,  for  no  debt 
was  created,  as  It  was  a  partial  payment  for 
the  ring.  The  ring  was  not  to  belong  to  the 
defendant  until  the  purchase  price  was  whol- 
ly paid,  but  still  he  had  a  present  interest  bs- 
cause  he  was  to  bec(»ne  the  owner  on  pay- 
m«tt  of  the  balance,  and  the  value  of  his  In- 
terest increased  with  each  installment  paid. 
Th«%  was  no  express  provision  as  to  posses- 
slon  of  the  ring  in  the  meantime,  but  as  it 
was  delivered  to  the  defendant  when  the 
papers  were  executed  he  had  the  right  to 
retain  possession  until  default  in  payment. 
The  stipulation  that  conditions  not  expressed 


shall  not  be  considered  a  part  of  the  agree- 
ment does  not  control  the  ordinary  rales  of 
construction,  or  the  obvious  intentlcm.  of  the 
parties.  Hcrvey  v.  Rhode  Island  LocomotlTe 
Works,  93  n.  &  664,  672,  23  L.  Ed.  1003. 

While  the  seller  had  the  right  to  demand 
poesesalon,  he  could  not  exercise  that  right, 
as  we  read  the  agreement,  until  the  defend- 
ant failed  to  pay  some  installment.  The  stip- 
ulations relating  to  demand  and  default, 
when  read  in  the  light  of  actual  delivery  of 
the  ring  to  tlie  defendant  make  the  former 
dependent  on  the  latter.  In  case  of  default 
fn  making  ai^  payment  the  seller  bad  the 
right  to  take  advantage  of  it  by  denandins 
the  ring,  or,  at  his  election,'  to  accommodate 
the  defendant  by  waiting  upon  hia  conven- 
ience for  a  longer  or  sltorter  period.  When 
the  default  occurred  and  the  seller  made  the 
demand,  he  thereby  brought  into  actloa  the 
last  clause  of  the  agreement  and  the  d«naiid 
was  not  complete  until  that  clause  was  com- 
piled with.  After  the  default  he  had  a  right 
to  take  possession  of  the  ring  and  to  keep  all 
sums  paid,  but  only  on  the  condition  that  he 
should  deliver  to  the  defendant  "articles,  aa 
near  as  may  be,  of  the  same  nature,  manu- 
facture and  style  as"  the  ring,  and  "reason- 
ably worth  the  Boms"  paid,  and  upon  deliv- 
ery thereof  the  agreement  was  to  be  regard- 
ed as  "fulfilled  and  satisfied."  In  order  to 
terminate  the  contract  by  demanding  tbe 
ring,  tbe  seller  was  obliged  to  tender  In  goods 
the  equivalent  of  the  payments  made.  He 
could  not  keep  all  benefits  received,  take  the 
ring  also,  and  leave  the  defendant  with  noth- 
ing but  a  right  of  action  to  get  that  which 
the  seller  had  agreed  to  give.  It  was  not 
for  the  purchaser  to  demand  tbe  articles  to 
be  given  for  payments  made,  but  fOr  the  sell- 
er to  otfer  them  when  he  demanded  the  ring. 
The  right  to  make  the  demand  and  tbe  obli- 
gation to  tender  restitution  or  its  equivalent 
In  goods  were  concurrent  and  tbe  former  was 
not  complete  until  the  latter  was  performed. 
As  an  effective  demand  would  change  the 
situation  of  tbe  parties.  It  was  the  dnty  of 
the  one  who  wished  to  bring  atiout  that 
change  to  do  what  he  had  agreed  in  order 
to  attain  that  result  A  demand  when  prop- 
«rly  made  would  not  rescind  the  contract  bnt 
would  "fulfill  and  satisfy"  it  as  was  express- 
ly provided.  Any  other  construction  would 
authorize  tbe  purchaser,  not  only  to  retak(> 
the  property  and  keep  what  had  been  paid. 
but  also  to  soe  the  purchaser  for  the  balance 
unpaid. 

Tlie  seller  made  a  demand,  but  no  tender, 
and  hence  the  relations  of  the  parties  re- 
mained the  same  as  before.  The  defendant 
had  the  right  to  retain  possession  of  tbe  rins 
until  the  check  and  money  were  restored  or 
their  equivalent  In  goods  delivered.  On* 
sided  as  tjie  agreement  was  from  any  point 
of  view,  the  seller  could  not  have  everythln? 
and  the  purchaser  nothing.  ,  The  latter  was 
entitled  to  bnt  little  at  tbe  most  bnt  he  could 
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insist  upon  sach  rights  as  he  ha4  withoat  be- 
ing sent  to  prison  for  It  He  stood  upon  his 
rights,  and  the  law  sustains  him  in  so  doing. 
There  was  no  felonious  intent  in  keying 
possession  of  the  ring  under  the  circnmstan- 
ces,  and  hence  be  was  not  guilty  of  any  crime. 
There  wag  no  evidence  to  warrant  the  ver- 
dict of  the  Jury.  The  Judgment  of  conviction 
should  be  reversed,  and  the  defendant  dl»- 
cbarged. 

CULIiEN,  O.  J.,  and  GRAY,  WBRNBR, 
WITXARD,  BARTLETT,  HISCOCK,  and 
CHASE,  JJ.,  concur. 

Judgment  reversed,  ete, 


(US  N.  T.  Ufc) 

SEBANO  T.  NEW  YORK  CENT,  ft  H.  B. 
R.OO. 

(Court  of  Appeals  of  New  York.  April  2,  1907.) 

1.  Neolioencb— Imputed   Neglioencb— Pajb- 

KNT     AHD     CniLD  — RaJLBOADS  — QCESTION 
VOB  JlTBT. 

In  an  action  by  a  child  for  injuries  sus- 
tained in  being  struck  at  a  railroad  crossing, 
held,  under  the  evidence,  that  it  was  not  negli- 
gence as  a  matter  of  law  for  the  child's  parents 
to  permit  it  to  go  into  the  street  unattended. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  {}  151-lCl.  352.] 

2.  Same  —  CoNTBiBUTOBY  Neolioencb— Case 
Requibed  bt  Childben— Neqlioence  Of 
Parents. 

Where  a  child  in  crossing  a  railroad  track 
exercises  the  degree  of  care  that  an  adult 
would  under  the  same  circumstances,  the  sug- 
gestion of  negligence  on  the  part  of  the  par- 
ents imputable  to  the  child  is  wholly  negatived. 
PEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  87,  Negligence,  H  151-161.] 

8.  Railboads  —  Accidents  at  Cbossinos  — 
Neglioencb— Questions  fob  Jury. 

In  the  absence  of  signals  or  safeguards  by 
way  of  gates  or  flagmen,  a  speed  of  from  15  to 
25  miles  an  hour  by  a  railroad  train  around  a 
very  abrupt  curve  at  a  much  used  crossing  in  a 
city  is  some  evidence  to  submit  to  a  jury  on  the 
question  of  defendant's  negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  41,  Railroads,  fj  115&-1164^.] 

4.  Neolioence  —  Contbibutobt  Neouoercs 
— CniLDBEN— Dbobee  of  Cabe  Requibed. 
A  child  of  tender  years  Is  not  required  to 
exercise  the  same  degree  of  care  and  prudence 
in  the  presence  of  danger  which  is  required  of 
an  adult  under  like  circumstances,  but  is  only 
required  to  exerdse  such  care  and  prudence  ns 
is  commensurate  with  one  of  its  age  and  intelli- 
gence. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Negligence,  S$  121-129.] 

6.  ArPEAL— Review— Questions  of  Fact. 

The  Court  of  Appeals  cannot  consider  ques- 
tions as  to  weight  of  evidence  or  relating  to  an 
excessive  verdict. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error.  SS  3944-3947.] 

6.  Railhoads  —  Accidents  at  Cbossino  — 

Question  fob  Jury. 

In  an  action  for  injuries  snstnined  by  a 
child  in  being  stri'ck  at  a  rnilrond  crossing, 
held  whether  the  child  was  guilty  of  contribu- 
tory negligence  was  for  llie  jury. 

[EJd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  41.  Railroads,  }  11G7.] 
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Appeal  from  Supreme  Court,  AppeUats 
Division,  Fourth  Department 

Action  by  Annie  Serano,  an  infant  by  Mich- 
ael Serano,  her  guardian  ad  litem,  against 
the  New  York  Central  ft  Hudson  River  Rail- 
road Company.  From  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the 
Fourth  Judicial  Department  which  reversed 
an  order  of  a  Trial  Term  (99  N.  Y.  Snpp.  1103, 
114  App.  Dtv.  684)  denying  defendant's  mo- 
tion for  a  new  trial  after  a  verdict  in  favor 
of  plaluticr,  and  granted  a  n^w  trial,  plaintiff 
appeals.  Order  of  the  Appelate  Division  re- 
versed, and  judgment  entered  upon  the  ver- 
dict afiarmed. 

TJdelle  Bartlett  for  appellant  Henry  Pur- 
cell,  for  respondent 

CHASE,  J.  On  the  28tb  day  of  December, 
1902,  the  plaintiff  was  struck  at  the  Willow 
street  crossing.  In  the  dty  of  Oswego,  by  a 
locomotive  attached  to  a  passenger  train 
owned  and  operated  by  the  defendant  At 
the  time  of  the  accident  she  was  less  than 
six  years  of  age.  She  brings  this  action  to 
recover  damages  for  her  personal  iujories. 
The  fact  that  an  accident  occurred  is  not  dis- 
puted, but  the  extent  of  the  plaintiff's  in- 
juries and  the  responsibility  of  the  defendant 
therefor  is  denied.  The  action  has  been  tried 
twice.  On  the  first  trial  the  plaintiff  recover- 
ed a  verdict  The  judgment  entered  thereon 
was  reversed  by  the  Appellate  Division  and  a 
new  trial  ordered,  "upon  the  ground  that  the 
verdict  of  the  jury  was  against  the  weight 
of  the  evidence";  one  of  the  judges  concur- 
ring in  the  result  "only  upon  the  ground  that 
the  finding  of  the  jury  that  the  defendant 
was  negligent  was  against  the  weight  of  the 
evidence."  Serano  v.  N.  Y.  Q  ft  H.  R.  R.  R. 
Co..  102  App,  Div.  621,  92  N.  Y.  Supp.  1145. 
On  the  second  trial  the  plaintiff  again  recov- 
ered a  verdict  On  appeal  from  the  judgment 
entered  thereon  the  Appellate  Division,  by  a 
divided  court  reversed  the  judgment  and  or- 
dered a  new  trial,  "upon  questions  of  law 
only;  the  facts  having  been  examined  and 
no  error  found  therein."  114  App.  Div.  684, 
99  N.  Y.  Snpp.  1103.  The  effect  of  such  an 
order  was  considered  by  this  conrt  in  Albrlng 
V.  N.  Y.  C.  ft  H.  R.  R.  R.  Co.,  174  N.  Y.  179. 
66  N.  E.  665,  In  which  case  the  court  say: 
•This  order  •  •  •  means  •  •  •  that 
the  Appellate  Division  reached  the  conclusion 
after  examining  all  the  evidence  that  the 
jury  were  Justified  In  accepting  as  true  In  all 
Instsinces  of  conflict  In  testimony  that  which 
was  most  favorable  to  the  plaintiff,  and  yet 
it  could  not  permit  the  Judgment  to  stand  be- 
cause that  most  favorable  view  of  the  testi- 
mony fell  short  of  supporting  the  Judgment" 

This  court,  as  said  In  the  case  last  men- 
tioned, can  review  the  questions  of  law  that 
were  before  the  Appellate  Division.  Our  re- 
view Is  confined  to  such  questions.  The 
plaintiff  is  the  child  of  poor  parents,  who  for 
three  or  four  years  prior  to  the  accident  lived 
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a  abort  distance  from  the  crossing  where  the 
accident  occurred.  Sbe  was  an  intelligent 
cblld,  and  had  attended  school  for  about  one 
year  prior  to  the  accident  She  had  been  ac- 
customed to  cross  the  tracks  of  the  defend- 
ant's road  without  attendants,  and  to  play 
with  other  little  girls  In  the  locality  of  the 
crossing.  Sbe  had  been  told  by  both  her  fa- 
ther and  mother  that  in  crossing  the  railroad 
tracks  she  should  be  very  careful  and  look 
up  and  down  the  tracks  before  crossing  to 
.  see  if  a  train  was  coming.    • 

It  was  not  negligence  as  a  matter  of  law 
for  plaintiff's  parents  to  permit  her  to  go  Into 
the  street  Huerzeler  t.  Central  C.  T.  R.  B. 
Co.,  139  N.  T.  490.  34  N.  B.  1101.  Her  parents 
seem  to  have  regarded  her  as  possessing  suffl- 
cloit  discretion  so  that  sbe  could  go  to  school 
and  upon  errands  and  to  play  In  the  streets 
unattended.  She  had  sufficient  mental  ftnd 
physical  c^mclty  so  that  prior  to  the  day  in 
quMtlon  she  had  avoided  accidents.  The 
plaintiff  was  not  sworn  on  the  trial,  and  the 
record  does  not  disclose  why  she  was  cross- 
ing the  defendant's  tracks  at  the  time  when 
the  accident  occurred.  The  mother  testified 
that  plaintiff  left  the  bouse  10  or  16  minutes 
before  the  time  when  she  was  brought  to  the 
bouse  after  the  accident  At  the  crossing  in 
question  the  defendant  has  east  and  west 
bound  tracks.  The  general  direction  of  the 
tracks  is  east  and  west,  and  Willow  street 
crosses  the  tracks  so  as  to  make  the  south- 
easterly angle  of  the  street  line  with  the 
tracks  about  58  degrees.  The  locomotlTe  that 
bit  the  plaintiff  was  going  west  on  the  west- 
bound, or  northerly,  track.  The  tracks  east 
of  the  crossing  curve  sharply  to  the  right 
and  tHere  is  a  bank  with  fences  and  build- 
ings ((djolnlng  the  railroad  tracks  on  the 
south.  The  curve  of  the  defendant's  road  is 
such  that  with  an  otherwise  unobstructed 
view  the  engineer  sitting  on  the  box  on  the 
right  side  of  his  locomotive  cannot  see  the, 
crossing  until  within  about  40  feet  of  the 
same,  and  the  fireman  sitting  on  the  box  on 
the  left  side  of  the  locomotive,  which  Is  the 
Inside  of  the  curve,  cannot  see  the  crossing 
until  within  about  100  feet  of  the  same.  It 
Is  not  claimed  that  the  wlilstie  of  the  loco- 
motive was  blown  until  a  moment  before  the 
accident  when  it  was  blown  at  the  same  time 
that  the  emergency  brakes  were  applied. 

The  defendant  claims  that  the  bell  had 
been  ringing  automatically  since  the  train 
left  the  Oswego  station,  about  one-half  mile 
east  of  the  crossing  where  the  accident  oo 
curred.  An  east-bound  train  had  passed  over 
the  southerly  track  of  the  defendant's  road 
a  moment  before  the  accident  The  engineer 
on  the  west-bound  train  testified  that  the 
locomotives  of  the  two  trains  passed  about 
100  or  200  feet  east  of  Willow  street,  and 
other  witnesses  confirm  his  estimate.  The 
defendant  claims  that  the  plaintiff  was  not 
at  the  Willow  street  crossing,  but  that  she 
was  on  the  defendant's  right  of  way,  walk- 
ing between   the  rails  on  the  west-bound 


track,  about  10  to  25  feet  east  of  the  crossing, 
and  that  the  engineer  and  fironan  of  the  de- 
fendant's west-bound  train  saw  the  plaintiff 
on  the  tracks  as  stated,  facing  west  whea 
their  locomotive  was  within  20  or  25  feet  of 
the  plaintiff,  and  that  the  train  was  thai 
stopped  as  quickly  as  possible,  and  that  the 
plaintiff  as  she  was  stepping  off  the  track 
was  struck  by  the  locomotive  and  thrown  in- 
to Willow  street.  Two  other  witnesses  for 
the  defendant  corroborated  the  defendant's 
contention. 

Five  witnesses  for  the  plaintiff  testified 
that  the  plaintiff  was  on  the  easterly  side- 
walk of  Willow  street  going  towards  the 
crossing,  and  that  when  sbe  arrived  within 
a  few  feet  of  the  east-bound  track,  she  stop- 
ped and  waited  for  the  east-bound  train  to 
pass,  and  when  It  had  passed  so  that  the  rear 
of  the  train  was  from  12  to  75  feet  east  of 
the  crossing  sbe  proceeded  across  the  tracks. 
The  distance  betwem  the  east  and  west- 
bound tracks  Is  8  feet  One  witness  for  the 
plaintiff,  who  saw  the  accident  testified  that 
the  plaintiff  walked  slowly,  and,  when  she 
came  to  the  middle  between  the  easf-lmund 
and  west-bound  tracks,  that  she  looked  both 
ways,  and  that  when  she  came  to  the  last 
track,  she  looked  the  way  from  which  the 
train  was  coming,  and  was  then  struck.  An- 
other witness  for  the  plaintiff,  who  saw  the 
accident  testified  that  after  the  east-bound 
train  had  passed  about  76  feet  the  irialntlff 
looked  east,  and  started  across  the  tntk, 
and  was  then  struck. 

The  defendant's  engineer  and  fireman  and 
11  other  witnesses,  all  of  whom  were  on  the 
train,  with  two  exceptions,  and  8  of  whom 
were  defendant's  employes,  testified  that  the 
bell  on  the  locomotive  was  rung.  The  plain- 
tiff produced  five  witnesses  who  were  In  the 
vicinity  of  the  crossing,  who  testified.  In  sub- 
stance, that  they  were  in  a  position  where 
they  could  hear  the  bell  If  rung  and  that  they 
listened  for  it  but  It  was  not  rung,  and  that 
no  signal  of  any  kind  was  given.  Other  wit- 
nesses for  the  plaintiff  testified  that  they  did 
not  bear  any  signals.  Eleven  witnesses  for 
the  defendant  all  but  two  of  whom  were  up- 
on the  train,  and  the  majority  of  whom  were 
the  defendant's  employes,  testified  that  the 
train  was  running  at  a  speed  of  from  six  to 
eight  miles  an  hour.  The  plaintiff  produced 
four  witnesses,  each  of  whom  were  in  a  posi- 
tion where  they  could  observe  the  train,  and 
one  of  them  testified  that  the  train  was  run- 
ning 15  miles  an  hour;  one  that  It  was  run- 
ning 20  miles  an  hour;  and  two  that  it  was 
running  from  20  to  25  miles  an  hour.  The 
train  was  running  upgrade,  with  only  12  or 
16  passengers,  and  the  emergency  brakes 
were  fitted  to  all  of  the  wheels  of  the  train 
and  the  train  was  stopped,  as  the  Jury  could 
have  found.  In  about  220  feet  from  where  the 
brakes  were  first  applied. 

One  other  fact  that  the  jury  could  have 
considered  in  determining  the  defendant's 
negligence  and  the  plaintiff's  freedom  from 
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contributory  negligence  relates  to  the  steam 
and  smoke  from  the  east-bound  train  that  it 
Is  claimed  concealed  the  west-bound  train. 
Defendant's  engineer  testified.  In  referring  to 
bis  seeing  the  plaihtiff  on  track:  "I  couldn't 
see  her  sooner  because  there  was  a  very 
sharp  curve  there.  The  curve  and  the  ap- 
proaching train — some  steam  from  the  ap- 
proaching train — but  the  curve  had  the  most 
to  do  hiding  my  view  from  her."  And  he 
further  testified:  "I  saw  steam  from  the  oth- 
er engine,  the  east-bound  engine,  as  I  ap- 
proached the  Willow  street  crossing,  and  this 
girl;  It  settled;  it  blew  across  the  west- 
boimd  tracks.  It  cleared  up  as  we  approach- 
ed the  girl."  The  baggage  man,  who,  after 
the  danger  signal  was  given,  opened  the  door 
of  his  baggage  car  on  the  left-hand  side  and 
looked  towards  the  locomotive  of  his  train, 
testified:  "Observed  nothing  on  account  of 
the  smoke  and  steam  escaping  from  the  train 
that  we  met  there."  A  passenger  referring 
to  the  east-bound  train  said:  "I  didn't  see  the 
east-bound  train,  because  the  steam  and 
smoke  came  in  between  the  trains."  And  an- 
other that  "the  smoke  and  steam  from  that 
train  going  down  the  east-bound  Interfered 
with  my  view  ahead  prior  to  my  seeing  the 
girl  and  the  curve  Itself."  Of  the  two  wit- 
nesses sworn  for  the  defendant  who  were 
not  on  the  train,  one,  who  was  west  of  the 
crossing,  testified:  "When  the  east-bound 
train  went  by,  there  was  smoke  and  steam 
from  that  point"  And  the  other,  who  was 
on  the  west  side  of  the  crossing,  testified,  re- 
ferring to  the  girl  and  how  she  was  dressed: 
"I  couldn't  tell  at  that  time,  the  smoke  and 
steam  from  the  other  train  was  coming 
down." 

All  of  the  questions  involved  in  the  trial, 
incinding  the  question  as  to  whether  the 
plaintiff  was  sui  Juris  or  not,  and  as  to  the 
imputed  negligence  of  the  plaintiff's  parents, 
were  left  to  the  Jury  in  a  charge  to  which, 
except  as  hereafter  mentioned,  there  was  no 
exception,  and  in  which  the  court  granted  all 
of  the  numerous  requests  to  charge  made  by 
the  defendant's  counsel.  The  defendant  ex- 
cepted to  a  statement  by  the  court  that,  If 
the  Jury  found  that  the  plaintiff  exercised 
such  care  as  is  required  of  an  adult  under 
similar  circumstances,  that  any  negligence 
on  the  part  of  the  parents  was  not  imputable 
to  the  child,  and  to  the  charge  of  the  court 
that  If  the  Jury  found  the  speed  of  the  train 
was  from  15  to  25  miles  an  hour,  and  they 
also  found  that  to  be  a  dangerous  and  exces- 
sive rate  of  speed  in  the  locality  of  this  cross- 
ing, that  they  might  then  find  the  defendant 
gnllty  of  negligence.  We  find  no  error  in  the 
charge  of  the  court  If  a  child  is  capable  of 
exercising  the  care  that  Is  required  of  an 
ordinarily  prudent  person  of  full  age,  and 
such  child  does  exercise  such  care,  the  sugges- 
tion of  negligence  on  the  part  of  the  parents 
Imputable  to  the  child  is  wholly  negatived. 
The  imputed  negligence  of  the  parents  is  whol- 


ly based  upon  the  inability  of  the  child  to 
exercise  the  care  and  prudence  of  an  adult 

In  the  absence  of  signals  or  safeguards  by 
way  of  gates  or  flagmen,  a  speed  of  from  15 
to  25  miles  an  hour  around  a  very  abrupt 
curve  at  a  much-used  crossing  in  a  city  is 
some  evidence  to  submit  to  a  Jury  on  the  ques- 
tion of  defendant's  negligence.  Zwack  v.  N. 
X.,  L.  E.  4  W.  E.  R.  Co.,  leo  N.  T.  362,  64  N. 
E.  785. 

A  child  of  tender  years  Is  not  required  to 
exercise  the  same  degree  of  care  and  prudence 
In  the  presence  of  danger  which  is  expected 
and  required  of  an  adult  under  like  circum- 
stances, but  she  is  required  to  exercise  sncb 
care  and  prudence  as  is  commensurate  with 
one  of  her  age  and  intelligence.  Wendell  v. 
N.  Y.  C.  &  H.  R.  R.  R.  Co.,  91  N.  Y.  420 ;  Zwack 
V.  N.  Y.,  L.  B.  &  W.  R.  R.  Co.,  160  N.  Y.  362, 
54  N.  E.  785 ;  Costello  v.  Third  Ave.  R.  R.  Co., 
161  N.  Y.  317,  55  N.  E.  897 ;  Byrne  v.  N.  Y. 
C.  &  H.  R.  R.  R.  Co.,  83  N.  Y.  620 ;  McGovem 
V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  67  N.  Y.  421 ; 
Thurber  v.  Harlem  B.,  M.  &  F.  R.  R.  Co.,  60 
N.  Y.  326;  Barry  v.  N.  Y.  C.  &  H.  R.  R.  R. 
Co.,  92  N.  Y.  289,  U  Am.  Rep.  377. 

The  opinion  of  the  court  In  the  Appellate 
Division  concedes  that  the  record  discloses 
a  conflict  of  fact  upon  all  the  questions  in- 
volved between  the  parties,  except  the  ques- 
tion as  to  whether  the  plaintiff  was  guilty 
of  contributory  negligence.  In  its  opinion, 
referring  to  the  defendant's  negligence,  the 
court  say  that  "by  far  the  greater  weight  of 
evidence  is  to  the  effect  that  the  speed  was 
not  excessive,  and  that  the  bell  was  ringing 
as  the  train  approached  the  crossing."  And, 
also,  referring  to  the  amount  of  the  verdict, 
the  court  say :  "The  verdict  for  the  plaintiff 
on  the  first  trial  upon  the  same  evidence  as 
to  damages  was  $600,  and  upon  this  $5,000. 
It  is  grossly  excessive."  The  evidence  on  the 
former  trial  is  not  before  us,  but  even  If  it 
were,  and  we  were  inclined  to  agree  with  the 
Appellate  Division  as  to  the  weight  of  the 
testimony  relating  to  the  defendant's  n^ll- 
gence,  and  as  to  the  amount  of  the  verdict 
this  court  cannot  consider  the  weight  of  evi- 
dence or  questions  relating  to  an  excessive 
verdict  Dimon  v.  N.  Y.  C.  &  H.  R.  R.  R. 
Co.,  173  N.  Y.  356,  358,  66  N.  E.  1.  As  we 
have  stated,  we  can  only  consider  whether 
the  reversal  of  the  Judgment  entered  upon 
the  verdict  should  be  sustained  as  a  matter 
of  law.  We  cannot  agree  with  the  Appellate 
Division  in  holding  as  a  matter  of  law  that 
the  plaintiff  was  guilty  of  contributory  neg- 
ligence. In  view  of  the  plaintiff's  age,  the 
peculiar- danger  arising  from  the  abrupt  curve 
in  the  defendant's  road ,  the  noise  and  confu- 
sion produced  by  the  east-bound  train,  the 
extent  to  which  the  view  to  the  east  was  ob- 
scured by  the  train  going  east  and  the  smoke 
and  steam  therefrom,  it  made  the  plaintiff's 
negligence  under  all  the  circumstances  and 
testimony  disclosed  by  the  record,  a  question 
of  fact  which  was  properly  submitted  to  the 
Jury. 
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Tbe  distinction  between  the  facts  In  this 
case  and  those  in  coses  like  Weiss  t.  Metr. 
Street  Ry.  Co.,  33  App.  Dlv.  221,  63  N.  Y. 
Supp.  449,  affirmed  165  N.  Y.  665,  68  N.  B. 
1132.  McCarthy  v.  N.  Y,  C.  &  H.  R.  B.  B.  Co^ 
37  App.  DiT.  187,  55  N.  Y.  Supp.  1013,  and 
Wendell  y.  N.  Y.  a  *  H.  R.  R.  R.  Co.,  91  N. 
Y.  420,  Is  apparent  upon  their  recital.  There 
was  some  evidence  upon  each  of  tbe  ques- 
tions at  Issue  which  required  that  all  of  tbe 
Issues  Involved  in  the  action  be  submitted  to 
tbe  Jury  for  their  determination. 

We  have  examined  tbe  exceptions  to  the 
admission  and  rejection  of  evidence,  and  do 
not  find  any  error  In  the  rulings  of  the  court 
which  Justified  tbe  reversal  by  tbe  court  be- 
low. 

Tbe  order  of  tbe  Appellate  Division  should 
be  reversed  and  the  Judgment  entered  upon 
tbe  verdict  affirmed,  with  costs  in  all  the 
courts. 

CULLEN,  O.  J.,  and  EDWARD  T.  BART- 
LETT,  HAIGHT,  and  WILLARD  BART- 
LETT,  JJ.,  concur.  GRAY  and  HISCOCK, 
J  J.,  not  sitting. 

Judgment  reversed,  etc. 


088  N.  T.  141.) 

HARRIS  ▼.  BALTIMORE  MACHINE  & 
ELEVATOR  WORK& 

(Court  of  Appeals  of  New  York.    April  2,  1907.) 

1.  Appeai/— Decision  or  Intebmediate  Codki 
—Effect, 

Where  a  judgment  In  an  action  for  personal 
Injuries  is  ananiinouRly  atBrmed  by  the  Appel- 
late Division,  such  amrmance  is  conclusive  on 
tbe  Court'  of  Appeals  that  the  facts  are  suffi- 
cient to  support  the  verdict. 

fEd.  Note.— For  cnses  in  point,  see  Cent.  Dig. 
vol.  3.  Appeal  and  Error,  $J  4322-4332.] 

2.  Master  awd  Sebvant— Injubies  to  Serv- 
ant —  Employers'    Liability    Act  —  Com- 

FLAINI. 

A  complaint  in  an  action  by  an  employ^ 
tor  injuries  alleged  that  plaintiff  was  directed 
by  defemlant  corporation  to  enter  an  elevator 
which  defendant  had  constructed  and  then  had 
under  its  control ;  that  the  elevator  was  negli- 
gently constructed,  in  that  the  cable  was  im- 
properly fastened  to  the  top  of  the  car,  and 
that  the  safety  appliances  had  not  been  at- 
tached thereto :  that  by  reason  of  defendant's 
neRligence  in  directing  plaintiff  to  enter  tbe  car 
while  it  was  in  such  condition,  and  without  fault 
on  plaintiff's  part,  the  cable  became  unfastened 
and  the  car  fell,  by  which  plaintiff  received 
certain  injuries:  that  within  12U  days  due  notice 
In  writing  of  the  time,  place,  and  cause  of  tbe 
injury  was  given  to  defendant  as  provided  by 
the  employers'  liability  act  (Laws  1S)02,  p.  1748, 
c.  600).  Held,  that  the  complaint  properly  al- 
leged a  cause  of  action  under  such  act  for  neg- 
ligence of  defendant's  superintendent  by  whom 
plaintiCF  was  ordered  to  use  the  elevator. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  {  824.] 

Appeal  from  Supreme  Court,  Appellate  Dl- 
rlsion.  Second  Dei>artment 
Action  by  Normau.  O.  Harris  against  the 


Baltimore  Machine  ft  Elevator  Works.  From 
a  Judgment  in  ifavor  of  plaintiff,  affirmed  by 
the  Appellate  Division  (98  N.  X.  Supp.  440, 
112  App.  Dlv.  389),  defendant  appeals.  Af- 
firmed. 

Tberon  O.  Strong,  for  appellant.  Herbert 
T.  Ketcham  and  Joseph  BL  Owens,  for  re- 
spondent 

GRAY,  J.    Tbe  question  of  Interest  to  the 

profession  in  this  case  Is  as  to  tbe  sufficiency 
of  a  complaint  under  the  employers'  liability 
act  (Laws  1902,  p.  1748^  c.  600).  Tbis  actkm 
was  brought  to  recov^  damages  for  tbe  In- 
juries sustained  by  the  plaintiff  by  reason  of 
tbe  negligence  of  his  employer.  Tbe  com- 
plaint alleged.  In  substance,  that  tbe  plain- 
tiff was  directed  by  tbe  defendant,  a  foreign 
corporation,  in  whose  empk>y  be  was,  to  enter 
an  elevator,  "which  tbe  defendant  bad  con- 
structed and  then  bad  under  its  8ai>erviBioa 
and  control" ;  that  tbe  elevator  was  Dili- 
gently constructed  by  the  defendant,  "In  that 
tbe  steel  rope,  or  cable,  by  which  the  elevator 
car    was    suspended    •    •    •    was     loosely 

♦  ♦  •  and  improperly  fastened  to  tbe  b^ 
of  tbe  car  and  that  tbe  safety   appliances 

•  •  •  bad  not  been  attached  thereto;" 
that  by  reason  of  tbe  defendant's  negllgenc* 
"in  directing  tbe  plaintiff  tt>  enter  tbe  car, 
while  It  was  in  said  condition,"  and  wltboat 
fault  on  plaintiff's  part,  tbe  "cable  became 
unfastened  from  tbe  elevator"  and  tbe  car 
fell ;  and  that,  by  reason  of  tbe  premises,  the 
plaintiff  sustained  certain  injuries.  Tbe  final 
paragraph  of  the  complaint  alleged  that 
"within  120  days  after  tbe  occurrence  of  tbe 
said  accident  *  *  •  and  on  tbe  18th  day 
of  March,  1903,  due  notice  in  writing  of  tbe 
time,  place,  aitd  cause  of  the  injury  was  given 
to  tbe  defendant  In  tbe  manner  provided  by 
and  pursuant  to  chapter  600  of  tbe  Laws  ot 
1902." 

Upon  the  trial  proof  was  given  upon  which 
the  Jury  returned  a  verdict  against  tbe  de- 
fendant and  the  tmanimous  affirmance  by  the 
Appellate  Division  of  the  plaintiff's  Judgment 
is  conclusive  upon  us  that  tbe  facts  sufficient- 
ly supported  tbe  verdict  At  the  opening  of 
the  trial,  at  the  close  of  plaintiff's  case,  and 
at  the  close  of  tbe  evidence,  tbe  defendant 
moved  that  the  plaintiff  be  compelled  to  elect 
whether  be  proceeded  at  common  law,  or  m- 
der  the  employers'  liability  act  Tbe  modona 
were,  at  first,  denied ;  but,  when  tbe  evidence 
was  all  in,  the  plaintiff  was  directed  to,  and 
did,  elect  to  proceed  under  tbe  act,  ntter  a 
suggestion  by  tbe  trial  court  that  there  was 
no  common-law  cause  of  action.  Tbe  appel- 
lant argues  that  tbe  complaint  failed  to  state 
facts  sufficient  to  constitute  a  cause  of  action 
under  tbe  employers'  liability  act,  that  there- 
fore, bis  motion  to  dismiss  it  for  that  reason 
should  have  been  granted,  and  that  tbe  deoial 
was  error. 

We  think  that  tbe  complaint  was  sufficient, 
la  tbe  respect  argued  by  the  appellant    Tbs 
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employers'  liability  act  extended  the  liability 
of  the  employer  of  labor  at  common  law,  and. 
Id  order  to  sufBcienUy  plead  a  cause  of  action 
thereunder,  required,  as  a  condition  prece- 
dent to  a  recovery,  that  notice  be  given  of  the 
accident  to  the  master.  It  gave  an  addition- 
al cause  of  action,  because  It  prescribed  that 
a  master  shall  be  liable  for  the  negligence  of 
the  superintendent  or  the  person  acting  as 
such.  Gmaehle  v.  Rosenberg,  178  N.  IT.  147. 
70  N.  E.  411.  At  common  lavr  such  a  lia- 
bility was  not  recognized,  unless  the  superin- 
tending servant  was  the  alter  ego  of  the 
master  with  respect -to  the  work. 

This  complaint  not  only  set  forth  facts 
showing  a  defect  In  the  condition  of  the  ma- 
chinery connected  with  the  employers'  busi- 
ness, due  to  his  negligence,  but  necessarily, 
as  the  employer  was  a  corporation,  predicated 
the  charge  of  the  negligence  from  which  he 
suffered,  namely,  a  direction  to  enter  an  un- 
safe elevator,  upon  the  act  of  one  of  Its 
servants.  Further,  the  allegation  in  the  com- 
plaint as  to  notice  speclflcally  drew  the  at- 
tention of  the  defendant  to  the  fact  that  the 
plaintiff  was  resting  bis  cause  of  action,  and 
was  depending,  upon  the  provisions  of  the 
employers'  liability  act. 

The  proofs  established  that  the  negligence, 
which  occasioned  the  happening  of  the  acci- 
dent, was  that  of  the  defendant's  superin- 
tendent The  failure  to  Insure  the  safety  of 
the  attachment  of  the  cable  to  the  elevator, 
by  fastening  the  ends  properly,  was  due  to 
his  neglect,  and,  when  the  plaintiff  came  to 
work  at  the  place.  It  was  the  superintendent 
who  directed  him  to  go  upon  It  for  the  pur- 
pose. It  Is  not  necessary.  In  order  to  plead 
a  cause  of  action  under  the  employers'  lia- 
bility act,  that  Its  precise  language  should  be 
made  use  of,  provided  that  It  appear  plainly 
from  what  Is  alleged  that  the  cause  of  action 
was  within  the  provisions  of  the  act,  and  that 
Its  requirement  of  the  giving  of  a  notice  to 
the  defendant  has  been  compiled  with.  That 
is  this  case. 

The  ruling  upon  the  degree  of  care  due 
from  the  defendant,  with  respect  to  provid- 
ing a  reasonably  safe  elevator.  Is  to  be  con- 
sidered in  the  light  of  the  facts,  which  show- 
ed It  to  be  one  In  the  course  of  construction 
and  Installation.  It  was  in  use  for  the  pur- 
I>03e  of  the  work,  which  plaintiff  was  directed 
to  perform,  on  the  day  In  question  and  the 
main  charge  fairly  described  the  situation. 
The  jury  could  not  have  been  misled  upon  the 
subject  of  the  measure  of  defendant's  duty 
to  the  plaintiff,  nor  have  supposed  that  It  was 
greater  than  an  obligation  to  provide  a  safe 
place  for  the  plaintiff  to  work  upon. 

The  Judgment  should  be  affirmed,  with 
costs. 

CULLEN,  a  J.,  and  VANN.  WERNER. 
WILLARD  BARTLETT,  HISCOCK,  and 
CHASE,  JJ.,  concur. 

Judgment  affirmed. 


(in  V.  T.  m.) 

PEOPLB  T.  KELSON. 

(Court  of  Appeals  of  New  York.    April  B,  1907.) 

CaiuiNAL  Law  —  Appointmskt  o»  Counsel 
FOB  Accubbd — Revocation. 

Where  an  appeal  from  a  conviction  of  mur- 
der and  a  deatb  sentence  has  been  taken  by  tha 
firm  of  attorneys  assigned  by  th«  court  to  de- 
fend the  acctised.  but  they  delayed  without  ex- 
planation for  a  year  to  serve  the  proposed  case 
and  exceptions,  their  assignment  will  be  re- 
voked and  new  counsel  assigned  to  the  defend- 
ant ;  Code  Or.  Proc.  {§  536,  539,  providing  that 
appeal  from  a  death  sentence  must  be  argued 
within  six  months,  unless  for  good  cause  the 
^urt  enlarges  the  time. 

Appeal  from  Trial  Term,  New  Tork  County. 

William  Nelson  was  convicted  of  murder  In 
the  first  degree,  and  appeals.  Heard  on  mo- 
tion to  affirm  the  Judgment  without  argu- 
ment, the  motion  being  made  pursuant  to 
Code  Cr.  Proc.  K  586,  639.  Assignment  of 
counsel  to  defendant  revoked,  and  new  coun- 
sel appointed,  and  time  allowed  for  servlc* 
of  case  and  exceptions. 

William  Travers  Jerome,  DIst  Atty.  (Rob- 
ert S.  Johnstone,  of  counsel),  for  motion. 
O'Hare  &  Diunean,  opposed. 

PEIR  CURIAM.  The  defendant  has  since 
bis  arraignment  been  represented  by  a  firm 
of  attorneys  assigned  as  counsel  to  him  by 
the  court  The  prompt  and  orderly  adminis- 
tration of  Justice  requires  that  we  change 
the  counsel  assigned  to  represent  him.  A 
brief  statement  of  the  facts  appearing  upon 
this  motion  will  emphasize  the  necessity  for 
such  change.  On  April  9,  1006,  the  defend- 
ant was  convicted  of  murder  In  the  first  de- 
gree, and  sentenced  to  death  within  the  week 
beginning  May  21,  1906.  On  April  26tb  an 
appeal  was  taken  to  this  court  The  trial 
was  a  comparatively  short  one,  and  the  pro- 
posed case  and  exceptions  should  have  been 
served  on  or  before  May  2C,  1906.  It  was  not 
so  served,  and  no  extension  of  time  was  ob- 
tained or  even  requested  therefor.  On  July 
7th,  July  2Cth,  and  September  10th  the  dis- 
trict attorney,  by  letter,  called  the  attention 
of  said  counsel  to  their  default,  and  requested 
that  the  proposed  case  and  exceptions  be 
served.  No  reply  was  made  to  either  of  said 
letters,  and  on  September  14th  a  formal  no- 
tice requiring  that  the  return  heroin  be  filed 
within  10  days  was  served  upon  them.  It 
was  not  so  filed.  A  motion  was  made  in  this 
court  October  15tb,  upon  due  notice  to  said 
counsel,  to  dismiss  the  appeal.  They  did  not 
appear  In  person  in  this  court  or  file  any 
papers  In  explanation  of. their  delay,  but 
one  of  said  counsel  wrote  a  letter  to  the  clerk 
of  this  court  In  which  be  stated  that  he  had 
been  Informed  by  the  district  attorney  that 
an  order  requiring  the  service  of  the  case 
and  exceptions  within  60  days  would  be  satis- 
factory. An  order  was  made  by  this  court 
October  23d  denying  the  motion  and  granting 
said  counsel  CO  days  In  which  to  perfect  the 
appeal.    186  N.  Y.  654,  79  N.  B.  1113.    A  copy 


Digitized  by 


Google 


1030 


80  NORTHEASTERN  REPORTER. 


(N.T. 


of  the  order  so  made  wag  served  upon  tbem. 
Tbey  again  made  default  In  serving  the  pro- 
posed case  and  exceptions.  After  tbe  time 
to  serve  the  same  had  expired  and  on  Decem- 
ber 31st  the  district  attorney  wrote  them  call- 
ing their  attention  to  the  default,  to  which 
letter  they  did  not  reply.  This  motion  was 
made  April  1,  1907,  upon  due  notice  served 
upon  said  counsel  March  21st  They  have 
not  appeared  In  pertfon  upon  this  motion,  but 
have  filed  an  affidavit  in  which  one  of  the 
counsel  alleges  that  since  tbe  middle  of  No- 
vember, 1906,  and  until  a  recent  date,  he  has 
been  ill,  and  further  alleges  that  the  proposed 
case  and  exceptions  is  now  ready  to  t>e  serv- 
ed. No  affidavit  is  filed  by  the  other  counsel. 
We  are  in  receipt  of  a  letter  from  the  defend- 
ant, who  is  confined  in  the  death  chamber  at 
the  Sing  Sing  Prison,  in  which  he  says  that 
the  motion  papers  herein  were  served  upon 
blm,  and  that  he  then  wrote  to  his  counsel, 
but  that  he  is  unable  to  get  any  reply  from 
them.  Assuming  that  the  defendant's  appeal 
has  merit,  an  affirmance  of  the  Judgment 
without  argument  on  account  of  the  negli- 
gence and  default  of  his  counsel  is  a  most 
severe  penalty  which  we  hesitate  about  im- 
posing. 

This  state  has  by  statute  given  every  person 
charged  with  crime  a  reasonable  opportunity 
to  establish  his  Innocence.  To  that  end, 
when  a  person  charged  with  crime  is  unable 
to  employ  counsel,  the  court  must  assign 
counsel  to  aid  him.  The  counsel  so  assigned 
acts  as  an  officer  of  the  court.  In  a  case 
where  a  person  is  charged  with  murder  in  tbe 
first  degree,  or  upon  an  appeal  from  a  Judg- 
ment of  death,  the  court  in  which  the  defend- 
ant Is  tried  or  the  indictment  Is  otherwise 
disposed  of,  or  by  which  the  appeal  Is  finally 
determined,  may  allow  such  counsel  bis  per- 
sonal and  incidental  expenses  and  a  reason- 
able compensation  for  bis  services  not  ex- 
ceeding the  sum  of  $500.  When  a  person  is 
convicted  of  murder  in  the  first  degree,  an 
appeal  acts  as  a  stay  of  execution  without 
obtaining  a  certificate  of  reasonable  doubt 
as  Is  required  In  other  cases.  All  of  the  pro- 
visions mentioned  are  for  the  purpose  of  en- 
abling a  person  so  charged  with  crime  to  ob- 
tain a  fair  and  impartial  trial,  and  to  give 
to  him  every  reasonable  opportunity  to  show 
that  he  is  not  guilty  of  the  crime  with  which 
he  is  charged.  The  stay  In  capital  cases 
should  not  be  used  simply  for  the  purpose 
of  delaying  the  execution  of  the  Judgment  of 
death.  The  provisions  of  tbe  statute  quot- 
ed, which  are  designed  for  the  public  good 
as  well  as  for  tbe  protection  of  innocent  per- 
sons accused  of  crime,  should  not  tie  allowed 
to  become  tbe  means  of  discrediting  tbe  ad- 
ministration of  criminal  Justice  In  this  state. 
The  intention  of  the  Legislature  in  capital 
cases  Is  that  a  final  determination  of  such 
criminal  actions  shall  be  had  with  all  rea- 
sonable speed.  Such  intention  is  shown  by 
providing  that  the  appeal  shall  be  taken  di- 
rectly to  this  court,  and  by  the  further  pro- 


visions of  the  Code  of  Criminal  Procedure 
(sections  536  and  539)  that  where  the  Judg- 
ment appealed  from  is  of  death  the  appeal 
must  be  brought  on  for  argument  within  six 
months,  unless  the  court  for  good  cause 
shown  shall  enlarge  the  time  for  that  pur- 
pose, and  that  Judgment  of  affirmance  may 
be  given  without  argument  If  the  appeal  shall 
not  have  been  brought  on  for  argument  wltb- 
In  six  months  from  the  taking  of  such  ap- 
peal, tmless  the  court,  for  good  cause  shown, 
shall  have  enlarged  such  time.  The  delay 
frequently  observed  in  criminal  actions  is  not 
the  fault  of  the  courts.  -Any  unreasonable  de- 
lay, particularly  in  such  actions,  is  subverslTe 
of  the  public  good  and  a  disgrace  to  the  ad- 
ministration of  Justice,  and,  wh»i  it  is  prop- 
erly brought  to  the  attention  of  the  court,  ac- 
tion will  be  taken  to  prevent  its  continuance. 
The  delay  in  this  case  seems  to  have  been 
wholly  the  fault  of  the  counsel  assigned  to 
the  defendant  Their  delay  is  unexplained, 
and  it  merits  the  severe  criticism  of  this 
court  When  counsel  assigned  to  aid  a  per- 
son accused  of  crime  indulge  In  such  delay, 
without  reasonable  excuse,  they  should  not 
be  retained  in  the  position  to  which  they  are 
assigned,  or  thereafter  assigned,  by  the  court 
In  other  criminal  actions. 

The  assignment  of  counsel  In  this  case  is 
revoked,  and  John  D.  Lindsay,  attorn^  of 
New  York  city.  Is  assigned  as  counsti  for 
said  defendant  to  represent  him  on  the  ap- 
peal herein,  and  said  counsel  heretofore  as- 
signed to  said  defendant  are  directed  to  im- 
mediately deliver  to  said  Lindsay  all  papers 
that  they  have  in  their  {xissessloa  or  control 
relating  to  this  case.  Including  tbe  proposed 
case  and  exceptions  prepared  by  them. 

The  defendant's  default  is  opened,  ajad  the 
proposed  case  and  exceptions  herein  may  be 
served  on  the  district  attorney  on  or  before 
May  10,  1907. 

OULLEN,  C.  J.,  and  O'BRIEN,  EDWARD 
T.  BARTLETT,  HAIGHT,  VANN,  HISCOCK. 
and  CHASE,  JJ.,  concur. 

Ordered  accordingly. 


(188  N.  T.  am 

ROTHSCHILD  et  aL  v.  SCHIFF  et  al. 

(Court  of  Appeals  of  New  York.   April  23. 
1907.) 

1.  Chabities— Teclb  of  Teustkhs. 

Under  Laws  1893,  p.  1748,  c.  701,  provid- 
ing that  if  in  an  instrament  creating  a  gift^ 
grant,  bequest  or  devise  to  religious,  edacation- 
al,  charitable  or  benevolent  uses,  there  is  a  trus- 
tee named  to  execute  the  same,  the  legal  title  to 
the  lands  or  property  given,  etc.,  for  such  pnr- 
pose  shall  vest  in  such  tmstee,  where  a  will  gave 
certain  property  to  named  parties,  with  the  re- 
quest that  they  apply  the  same  to  the  creation 
of  some  charitable  or  educational  institution, 
such  persons  took  not  as  tenants  in  common, 
but  as  trustees  and  joint  tenants;  the  title  vest- 
ing in  the  survivor. 
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2.  Samb— Bjlbuu'hoh  of  Tbttbt— Sutficibhot. 
Where  a  will  gave  certain  property  to 
named  individuala,  with  the  request  that  they 
apply  it  to  the  creation  of  some  charitable  in- 
stitution, the  mere  fact  tliat  the  majority  of  th« 
persons  named  reached  the  conclusion  that  a  cer- 
tain institution  was  the  only  one  to  which  ths 
testator's  idea  conld  be  applied,  in  the  absence 
of  more  formal  action  by  them,  was  not  suffi- 
cient to  determine  the  disposition  that  should  be 
made  of  the  property,  and  a  Judgment  entered 
on  the  report  of  a  referee,  in  an  action  to  con- 
Btme  the  will,  finding  such  facts  and  adjudging 
that  the  fund  be  given  to  such  institute,  was 
unaotborized, 

8.  Tkusts— Disposition— PowEBa  op  Tbcbteb. 

Where  testator's  will  gave  certain  property 
to  his  widow  for  lifs  and  the  balance  to  named 
tmstees,  to  apply  the  same  on  the  widow's 
death  to  the  creation  of  a  charitable  Institution, 
the  tmstees  bad  power  to  dispose  of  their  in- 
terests in  the  tniRt  property  and  execute  the 
trust  during  the  lifetime  of  the  life  tenanC 
4.  Sakk. 

Where  a  will  gave  certain  property  to  trus- 
tees to  apply  to  the  creation  of  some  charitable 
Institution,  the  tmstees  in  the  discharge  of  the 
duty  might  avail  themselves  of  the  Jadgmeat  and 
wishes  of  the  testator. 
Werner,  J.,  dissenting  In  part. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department. 

Action  by  Jacob  Rothschild  and  others  as 
executors,  etc.,  against  Jacob  H.  Schlff  and 
others  to  obtain  a  judicial  construction  of  a 
will.  From  so  much  of  a  Judgment  of  the 
Appellate  Division,  First  Department  (^  N. 
X.  Supp.  1076,  103  App.  Dir.  235),  as  mod- 
Ifi^  a  Judgment  entered  <»  the  report  of  a 
referee,  said  Schiff  and  others  appeaL  Mod- 
ified, and,  as  modified,  affirmed. 

Louis  Marshall,  for  appellants.  John 
Crawford,  for  respondents. 

HAIGHT,  J.  This  action  was  brongbt  by 
the  executors  of  and  trustees  under  the  last 
win  and  testament  of  Simon  Goldenberg,  de- 
ceased, to  obtain  a  Judicial  construction  of 
the  fifteenth  subdivision  of  the  twenty-third 
clause  of  bis  will  and  for  a  determination  as 
to  whether  it  was  valid. 

The  testator  in  bis  will,  after  providing  for 
the  payment  of  bis  Just  debts  and  funeral  ex- 
penses, made  provision  for  the  erection  of 
a  mausoleum  In  a  cemetery  designated,  and 
then  made  a  number  of  bequests  to  char- 
itable or  educational  corporations.  He  then 
gave  and  devised  all  the  rest,  residue,  and 
remainder  of  his  estate  to  his  executors.  In 
trust  to  collect  the  rents.  Issues,  and  profits, 
and  to  pay  the  same  over  to  his  widow  during 
ber  life.  After  her  decease  he  gave  from  the 
principal. of  the  trust  a  number  of  legacies 
to  relatives  and  friends,  and  then,  by  the 
clause  In  question  provided:  "I  give,  devise 
and  bequeath  all  the  rest,  residue  and  re- 
mainder of  my  estate,  together  with  such 
other  estate,  both  real  and  personal,  as  to 
which  for  any  cause  I  may  die  intestate,  aft- 
er the  payment  of  the  foregoing  bequests,  to 
Jacob  H.  Flelscb,  Jacob  H.  Scbltr,  Julius 
Goldman.  M.  Warley  Platz^,  Isaac  Wallacb, 
Jacob    Botbschild,    Simon    Otteuberg;    Joel 


Ooldenberg  and  Louis  Seeberger,  or  the  sur- 
vivors of  tbem,  all  of  the  city,  county  and 
state  of  New  Yorlc ;  and  It  Is  my  wish  ^that 
said  persons  apply  the  said  rest,  residue  and 
remainder  of  my  estate  and  property  to  the 
creation  of  some  charitable  or  educational  In- 
stitution In  the  city  of  New  York.  I  desire 
to  place  no  restriction  upon  them  with  regard 
to  the  character  of  such  charitable  or  educa- 
tional Institution,  excepting  that  I  desire  the 
same  to  be  non-sectarian,  and  that  I  do  not 
desire  to  have  the  fund  hereby  created  to  be 
divided  between  .existing  charities  (but  this 
not  to  preclude  said  legatees  from  enlarging 
or  placing  upon  a  solid  foundation  an  exist- 
ing charitable  Institution  if  they  shall  deem 
It  advisable  so  to  do),  baving  full  confidence 
that  they  will  found  a  charity  which  will  add 
something  to  the  physical,  moral  or  Intellec- 
tual Improvement  of  those  for  whose  benefit 
they  will  create  such  institntlon." 

The  action  was  tried  before  a  referee,  and 
upon  such  trial  evidence  was  taken  under 
an  answer  interposed  by  the  appellants,  in 
which  the  court  was  asked  to  determine  the 
disposition  that  should  be  made  of  the  prop- 
erty so  devised  or  bequeathed,  and  upon  such 
evidence  the  referee  found  that  "It  would  not 
be  advisable  to  establish  an  Independent  in- 
stitution, charitable  or  educational  in  ite  na- 
ture, with  the  residuary  estate  of  Mr.  Gold- 
enberg, the  testator,  since  it  would  not  be 
practicable  to  create  an  efficient  institution 
with  no  greater  endowment  than  the  sum 
which  the  will  made  available  for  the  pur- 
pose, and  a  majority  of  the  trustees  named 
In  the  clause  in  question  have  reached  the 
conclusion  that  the  only  institution  to  which 
the  testator's  ideas  as  conteined  in  bis  will 
conld  be  applied  is  the  Hebrew  Technical 
Institute  of  the  City  of  New  York."  The 
referee  also  foimd  that  the  clause  of  the  will 
in  controversy  was  valid  and  ordered  Judg- 
ment to  that  effect,  and  that,  upon  the  death 
of  the  life  tenant,  the  fund  should  be  used 
for  the  benefit  of  such  institute.  Appeal 
was  thereupon  taken  from  so  much  of  the 
judgment  as  adjudged  that  the  fund  should 
be  given  to  the  Institute.  The  Appellate  Di- 
vision, upon  its  review,  not  only  modified 
the  Judgment  by  striking  out  the  provision 
alluded  to,  but  inserted  a  provision  to  the 
effect  that  the  persons  to  whom  the  trust 
estate  had  been  given,  or  the  survivors  of 
tbem,  should  not  determine  the  use  to  which 
such  estate  should  be  devoted  until  after  the 
property  had  been  turned  over  to  them  upon 
the  death  of  the  life  tenant.  No  appeal  has 
been  taken  from  the  Judgment  In  so  far  as 
it  determined  the  provision  of  the  will  allud- 
ed to,  to  be  valid.  It  consequently  follows 
that  the  only  question  presented  upon  this 
review  pertains  to  that  part  of  the  Judgment 
which  undertook  to  dispose  of  the  property 
of  the  trust  estate  after  the  death  of  the 
testator's  widow. 

Again,  referring  to  the  provision  of  the 
will.  It  will  be  observed  that  the  devtaw  and 
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bequest  of  the  remainder,  etc.,  to  Flelsch, 
Schlff,  and  others,  or  the  surrlvors  of  them, 
while  absolute  In  form.  Is  qualified  by  the 
expression  of  a  wish  on  the  part  of  the  tes- 
tator that  the  persons  named  by  him  should 
apply  that  portion  of  his  estate  and  property 
to  the  creation  of  some  charitable  or  educa- 
tional institution  or  for  the  enlarging  or 
placing  upon  a  solid  foundation  an  existing 
charitable  Institution.  While  h»  has  not,  in 
express  terms,  stated  that  the  persons  named 
should  take  as  trustees,  we  think  that  which 
follows  clearly  indicated  an  intention  that 
they  should  take,  not  as  tenants  In  common, 
but  as  trustees  and  Joint  tenants;  the  title 
resting  in  the  surriTors  of  them.  We  there- 
fore have  a  case  presented  in  which  a  testa- 
tor has  given  to  certain  persons  named  prop- 
erty in  trust,  to  dispose  of  for  charitable  and 
educational  pnrxwses,  leaving  the  selection  of 
the  institution  that  should  receive  his  bounty 
to  the  Judgment  and  discretion  of  the  trus- 
tees, bringing  it  within  the  provisions  of 
chapter  701,  p.  1748,  of  the  Laws  of  1893,  In. 
which  it  is  provided :  "If  in  the  Instrument 
creating  such  a  gift,  grant,  bequest  or  devise 
there  is  a  trustee  named  to  execute  the  same, 
the  legal  title  to  the  lands  or  property  given, 
granted,  devised  or  t)equeathed  for  such  pur- 
poses shall  vest  in  such  trustee.  If  no  person 
be  named  as  trustee  then  the  title  to  such 
lands  or  property  shall  vest  in  the  Supreme 
CJourt."  It  Is  thus  apparent  that  the  title 
of  the  property  in  question  vested  in  the 
trustees  named  in  this  provision  of  the  will, 
and  that,  so  long  as  any  of  the  trustees  sur- 
vive, they,  and  not  the  Supreme  Court,  are 
given  the  power  and  charged  with  the  duty  of 
executing  the  trust  We  do  not  understand 
that  the  trustees  have  as  yet  executed  the 
trust  It  is  trn«,  the  referee  has  found  that 
a  "majority  of  them  have  reached  the  con- 
clusion that  the  only  institution  to  which  the 
testator's  Ideaa  could  be  applied  Is  the  He- 
brew Technical  Institute  of  the  City  of  New 
York";  but  this  is  not  sufficient  A  mere 
discussion  between  the  majority  of  the  trus- 
tees from  which  they  reach  a  conclusion  does 
not  operate  to  transfer  the  property,  nor  def- 
initely and  Irrevocably  determine  the  disposi- 
tion that  should  be  made  of  it  While  the 
trust  estate  consists  largely  of  personal  prop- 
erty, as  we  understand,  it  still  contains  some 
real  estate.  As  trustees  and  Joint  tenants 
they  must  all  Join  In  any  transfer  that  Is 
made,  and  it  can  only  become  operative  by 
the  executing  of  some  deed  or  other  written 
instrument  sufficient  In  law  to  convey  the 
property  of  which  the  trust  estate  Is  com- 
posed. This  action  on  their  part  has  not  as 
yet  been  taken,  as  appears  from  the  findings 
of  the  referee.  But  as  we  have  seen,  the 
power  and  the  duty  is  with  the  trustees ;  and 
we  must  assume  that  at  the  proper  time  they 
will  discharge  their  duties  under  the  trust 
without  interference  on  the  part  of  the  court 
If,  however,  they  should  not  execute  the 
trust  and  the  estate  should  become  vested  in 


the  Supreme  Court  it  will  then  be  time  for 
the  court  to  assume  Jurisdiction  and  execute 
the  trust  We  therefore  conclude  that  the 
Judgment  entered  upon  the  report  of  the  ref- 
eree, In  so  far  as  it  was  appealed  ftom,  was 
unauthorized  in  law. 

The  Appellate  Division  upon  its  review, 
as  we  have  seen,  modified  the  judgment  ap- 
pealed from  In  the  particular  referred  to  by 
providing,  in  substance,  that  the  trustees 
should  not  discharge  their  duties  under  the 
trust  until  the  termination  of  the  life  estate 
and  they  had  become  vested  in  possessi<m 
with  the  property  embraced  In  the  trust  We 
are  inclined  to  the  view  that  even  ttais  inter- 
ference by  the  court  with  the  action  of  the 
trustees  is  also  unauthorized  in  law.  As  we 
have  seen,  the  property  which  these  trustees 
are  to  take  Is  a  part  of  the  trust  property 
which  is  set  apart  and  held  for  the  benefit 
of  the  testator's  wife  during  her  life.  Tliese 
trustees,  therefore,  take  as  remaindermen. 
Their  estate  Is  an  estate  in  expectancy.  Un- 
der the  real  property  law  an  expectant  estate 
is  alienable  In  the  same  manner  as  an  estate 
In  possession.  We  therefore  are  of  the  opin- 
ion ttiat  the  trostees  have  the  power  to  dis- 
pose of  their  interest  in  the  trust  pr<^>erty  in 
question  and  execute  the  trust  even  during 
the  lifetime  of  the  life  tenant  It  is  con- 
tended, however,  that  they  ought  not  to  do 
so,  for  the  reason  that  the  character  of  the 
Institution  selected  by  them  might  change 
and  become  objectionable  before  the  fallfng 
in  of  the  life  estate.  On  the  other  band,  it 
Is  contended  that  they  ought  to  act  promptly, 
for  the  reason  that  the  testator  had  selected 
as  his  trustees  a  number  of  gentlemen  in 
whom  he  reposed  confidence,  and  that  It  was 
their  united  Judgment  and  discretion  that  he 
sought  to  obtain  In  carrying  out  the  purposes 
for  which  he  made  his  bequest  These  con- 
tentions, however,  present  reasons  which  may 
properly  be  considered  by  the  tnistees  In  oi- 
abllng  them  to  determine  when  tb^  should 
take  final  action  in  the  matter,  and  no  doty 
now  devolves  upon  the  court  to  direct  them 
to  act  at  any  particular  time.  It  has  also 
been  stated  that  the  testimony  as  to  the  con- 
versation and  declarations  of  the  testator 
with  reference  to  institutions  that  be  favored 
was  improperly  received.  Of  coarse,  oral 
statements  or  declarations  of  the  testator 
cannot  be  received  to  contradict  or  Impeach 
the  provisions  of  an  imamblguous  will;  bnt 
we  do  not  understand  that  the  evidence  was 
received  for  such  a  purpose.  The  trustees 
are  to  exercise  their  Judgment  and  discre- 
tion In  disposing  of  this  estate.  In  aiding 
them  in  the  discharge  of  this  duty,  we  see 
no  reason  why  they  may  not  If  they  so  desire, 
avail  themselves  of  the  judgment  and  wishes 
of  the  testator. 

The  Judgment  of  the  Appellate  Divtsion 
should  be  modified  by  striking  therefrom  the 
clause  prohibiting  the  trustees  from  deter- 
mining the  application  that  should  be  made 
of  the  trust  property  until  after  it  had  been 
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paid  over  to  them,  and,  as  so  modified,  af- 
firmed, witbont  costs  of  tUs  appeal  to  eitber 
party. 

CULLEN,  C.  X.  and  GRAY,  EDWARD  T. 
BARTLETT,  WILLARD  BARTLETT,  and 
HISCOCK,  JJ.,  concur.  WERNETBi  J.,  dis- 
sents solely  from  modification. 

Judgment  accordingly. 

(188  N.  T.  60)  -==1 

BURKE  T.  BAKER  et  al. 
(Court  of  Appeals  of  New  York.    April  S,  1907.) 

1.  Appeai/— Decision  or  iNTEBifEDiAiE  Doubt 
— Questions  of  Law  and  Fact. 

The  unanimous  decision  of  the  Appellate  DI- 
visioD  that  there  is  evidence  supporting  or  tend- 
ing to  sustain  the  findings  of  fact  leaves  open 
in  the  Court  of  Appeals  the  single  question 
whether  the  findings  support  the  conclusions  of 
law. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  f§  4322,  426&] 

2.  EviDKncB— Entbies  in  Pbivate  Meuoban- 

DA. 

In  an  action  by  an  executrix  for  services 
rendered  by  her  testator,  entries  in  the  diaries 
of  testator  relating  to  services  alleged  to  have 
been  rendered  defendants  were  inadmissible. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §§  1096,  1484-1491.] 

8.  Appeal— HABia.EBs  Erbob— Admission  or 

Evidence. 

The  admission  of  book  entries  as  to  serv- 
ices rendered  was  harmless  error,  where  there 
was  eridence  apart  from  such  entries  warrantins 
a  finding  that  plaintiff's  testator  was  employed 
and  rendered  the  services  relied  upon  by  plain- 
tiff. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §§  4161-4171.] 

Cullen,  C.  J.,  and  Hbight  J.,  dissenting  in 
part 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department 

Action  by  Mary  C.  Burke,  as  executrix  of 
Thomas  P.  Burke,  deceased,  against  Joseph 
F.  Baker  and  others.  From  a  Judgment  of 
the  Appellate  Division  (97  N.  Y.  Supp.  768, 
111  App.  DIv.  422)  affirming  a  judgment  In 
favor  of  plaintiff,  defendants  appeal.  Af- 
firmed. 

David  B.  Hill,  Nelson  Smith,  and  Wlllard 
n.  Taylor,  for  appellants.  Thomas  F.  Mag- 
ner  and  John  F.  Carew,  for  respondent 

PER  CURIAM.  The  unanimous  decision 
of  the  Appellate  Division  that  there  is  evi- 
dence supporting  or  tending  to  sustain  the 
findings  of  fact  leaves  open  in  this  court  the 
single  question  whether  the  'findings  support 
the  conclusions  of  law.  An  Inspection  of  tbe 
findings  leads  to  tbe  conclusion  that  this  ques- 
tion must  be  answered  in  the  affirmative. 

A  further  question  Is  raised  by  objection 
and  ezceptl(m  to  the  admission  In  evidence  of 
certain  entries  In  tbe  diaries  of  Thomas  P. 
Burke,  the  plaintlfTs  testator,  relating  to 
services  alleged  to  have  been  rendered  by  blm 
to  tbe  defendants.  Tbe  learned  trial  Judge 
ruled  as  follows :  "I  will  permit  tbe  entries 


for  the  purpose  of  showing  his  connection 
with  the  course  of  the  litigation."  These 
entries  must  be  regarded  as  self-serving  dec- 
larations, and  clearly  Inadmissible. 

We  have  reached  the  conclusion,  however, 
after  an  examination  of  tbe  evidence,  that 
their  admission  Is  not  to  be  regarded  ns  preju- 
dicial error.  There  Is  evidence  In  the  record, 
apart  from  that  contained  in  the  diaries,  war- 
ranting tbe  findings  that  Thomas  P.  Burke, 
tbe  plalntlETs  testator,  was  employed  by  the 
defendants  and  rendered  legal  services  as 
therein  set  forth  la  detail. 

The  Judgment  appealed  from  should  be  af- 
firmed, with  costs. 

GRAY,  EDWARD  T.  BARTLETT,  WIL- 
LARD BARTLETT.  HISCOCK,  and  CfiASB, 
JJ.,  concur.  CULLEN,  C.  J.,  and  HAIQHT, 
J.,  dissent  on  the  groimd  that  the  admission 
of  tbe  diary  of  plaintiffs  testator  was  fatal 
error. 

Judgment  affirmed. 


(76   Ohio   St.  12) 

NATIONAL    CASH    REGISTER    CO.   T. 
CBRVONE. 

(Supreme  CJourt  of  Ohio.   Feb.  26,  1907.) 

1.  Sales  —  Conditional  Sales  —  Default — 
Retaking  Possession. 

The  provisions  of  section  41.'5.'>-3,  Bates' 
Ann.  St.  as  amended  March  10,  1902  (95  Ohio 
Laws,  p.  (K)),  relating  to  conditional  sales,  are 
not  confined  to  the  original  purchaser,  but  ap- 
ply to  a  mortgagee  or  purchaser  from  such  orig- 
inal vendee. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  43,  Sales,  {  1441.] 

2.  Same— Retubn  ov  Pbiob  Paid. 

Where  there  has  been  paid  on  the  contract 
of  conditional  sale  an  amount  in  excess  of  25  per 
cent,  of  the  purchase  price,  and  the  vendee  has 
transferred  his  interest  in  the  property  by  mort- 
gage or  sale,  the  vendor  is  not  entitled  to  re- 
plevin the  property  so  sold  without  first  tender- 
ing to  tbe  mortgagee,  or  purchaser  in  possession, 
any  amounts  paid  thereon  less  a  reasonable  com- 
pensation for  the  use  of  the  property  (not  ex- 
ceeding 50  per  cent  of  the  amount  so  paid) 
and  for  any  damage  done  to  It  while  In  posses- 
sion of  the  vendee  or  his  assigns. 
S.  Replevin— Damages. 

Where  such  property  has  been  taken  in  re- 
plevin by  the  original  vendor  without  such  tender, 
the  defendant  is  entitled  to  have  adjudged  to 
him  as  damages  the  amount  which  should  have 
been  tendered  by  the  vendor. 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court.  Mahoning  County. 

Action  by  the  National  Cash  Register  (Com- 
pany against  Angelo  Cervone.  Judgment  for 
defendant  was  affirmed  by  the  circuit  court, 
and  plaintiff  brings  error.    Affirmed. 

Tbe  controversy  out  of  which  this  error 
proceeding  arises  was  a  replevin  suit  by  the 
Cash  Register  Ck>mpany  to  recover  a  cash 
register  and  damages  for  detention.  It  was 
begun  In  a  justice's  court  A  bond  ac- 
companied tbe  affidavit  In  replevin,  and  tbe 
register  was  seized  by  the  constable  and 
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deliTered  to  the  plaintiff.  Judgment  being 
rendered  by  the  Justice,  the  cause  was  ap- 
pealed to  the  common  pleas.  An  answer 
having  been  interposed  which  put  In  issue 
the  allegations  of  the  petition  In  replevin, 
the  cause  was  tried  in  the  common  pleas  up- 
on an  agreed  statement  of  facts  which  dis- 
closed that  on  April  4,  1902,  one  Willie 
Moore,  a  resident  of  Cleveland,  by  condition- 
al sales  contract,  purchased  of  the  company 
a  cash  register  at  the  price  of  $100,  payable 
$20  on  delivery,  and  the  balance  in  monthly 
installments  of  $10  each.  The  register  was 
delivered  to  the  purchaser  at  Cleveland,  May 
8,  1902,  and  a  copy  of  the  contract,  with 
affidavit  attached,  filed  with  the  recorder  of 
Cuyahoga  county.  Subsequently  divers  pay- 
ments were  made  by  the  purchaser,  amount- 
ing In  all  to  $82,  after  which,  on  November  5, 
1903,  Moore,  having  removed  to  Youngstown, 
Ohio,  gave  a  chattel  mortgage  on  the  register 
to  one  Huttman  to  secure  payment  of  money 
loaned.  Huffman  took  possession  of  the 
register,  although  he  did  not  file  the  mort- 
gage. January  24,  1904,  the  amount  secured 
by  the  mortgage  being  unpaid,  Huffman  sold 
the  register  to  Angelo  Cervone,  the  defend- 
ant in  error.  Before  suit  the  company  de- 
manded of  Cervone  that  he  pay  the  $18  bal- 
ance due,^or  give  up  possession  of  the  regis- 
ter. He  refused  to  do  either.  No  portion  of 
the  $82  received  by  the  company  from  Moore 
was  refunded  or  tendered  by  the  company  to 
any  one.  Upon  this  state  of  facts  the  court 
found  for  the  defendant,  giving  him  a  Judg- 
ment for  $54,  the  difference  between  that 
amount  and  $82  being  found  to  be  a  reason- 
able compensation  for  damage  and  use,  and 
this  Judgment  was  affirmed  by  the  circuit 
court    The  company  brings  error. 

William  M.  Zimmerman,  for  plaintiff  in 
error.  W.  J.  Williams,  for  defendant  In 
error. 

SPEAR,  J.  (after  stating  the  factsj.  We 
are  of  the  opinion  that  the  Judgments  of  the 
lower  courts  are  right,  and  will  endeavor 
briefly  to  state  the  ground  for  this  conclu- 
sion. 

Prior  to  the  passage  of  the  conditional 
sales  statute  of  May  4,  1885  (82  Ohio  Laws, 
p.  238),  the  title  to  property  so  conditionally 
sold  remained  absolute  in  the  vendor  until 
the  purchase  price  should  be  fully  paid,  and 
he  might  retake  the  property  If  any  part  of 
the  purchase  money  remained  due  and  un- 
paid either  from  the  purchaser  or  any  per- 
son having  possession  of  it.  That  act  (incor- 
porated In  Bates'  Ann.  St  as  section  4155-3) 
provided  that  it  should  be  unlawful  for  the 
vendor  or  his  agent,  etc.,  to  take  possession 
of  the  property  without  tendering  or  refund- 
ing to  the  purchaser,  or  party  receiving  the 
same,  the  stuns  so  paid  after  deducting  a 
reasonable  compensation,  not  exceeding  50 
per  cent  of  the  amount  paid,   unless  the 


property  had  been  broken  or  damaged,  and 
In  such  case  a  reasonable  compensation  for 
such  damage  to  be  allowed.  It  further  pro- 
vided, in  a  separate  section,  that  any  viola- 
tion should  be  deemed  a  misdemeanor,  pun- 
ishable by  fine.  Section  4155-3  was  amoided 
March  19,  1902  (95  Ohio  Lews,  p.  00).  and 
reads  as  follows: 

"Sec.  4155-3.  (Vendor  of  property  condi- 
tionally sold  may  not  retake  possession  with- 
out repaying  certain  part  of  price  paid:  ex- 
ception.) Whenever  such  property  except 
machinery  equipment  and  tuppliet  for  rail- 
roadt  and  oontraotort,  and  for  manufactur- 
ing brick,  cement  and  tilina,  and  for  quarrp- 
ing  and  mitUng  purposet,  to  sold  or  leased, 
rented,  hired  or  delivered,  it  shall  be  un- 
lawful for  the  persons  who  so  sold,  leased, 
rented,  hired,  delivered,  or  his  assigns  or 
the  agent  or  servant  of  either  their  agent 
or  servant  to  take  possession  of  said  proper- 
ty, without  tendering  or  refunding  to  the 
purchaser,  lessee,  renter,  or  hirer  thereof 
or  any  party  receiving  the  same  from  the 
vendor,  the  sum  or  sums  of  money  Sb  paid 
after  deducting  therefrom  a  reasonable  com- 
pensation for  the  use  of  such  property, 
which  shall  In  no  case  exceed  50  per  cent. 
of  the  amount  so  paid,  anything  In  the  con- 
tract to  the  contrary  notwithstanding,  f'-l 
whether  such  condition  be  expressed.  In  sncii 
contract  or  not  unless  such  property  has 
been  broken,  or  actually  damagied,  and  then 
a  reasonable  compensation  for  such  break- 
age or  damages  shall  be  allowed.  Provided. 
that  the  vendor  shall  not  be  required  to 
tender  or  refund  any  part  of  the  amount  so 
paid  unless  said  amount  so  paid  to  the  veo- 
dor  exceeds  25  per  cent  of  the  contract 
price  of  the  property." 

The  noticeable  changes  effected  by  the 
amendment  are  the  provision  that  "machin- 
ery, equipment  and  supplies  for  railroads 
and  contractors,  and  for  manufacturing 
brick,  cement  and  tiling,  and  for  quarrying 
and  mining  purposes,"  are  excepted  from  the 
operation  of  the  statute ;  also  that  the  words 
"or  his  assigns"  follow  the  words  descrip- 
tive of  the  vendor  In  the  original  section; 
also  that  the  words  "from  the  vendor"  are 
Incorporated  as  new  matter  after  the  words 
"receiving  the  same"  in  the  original  8ectV>a 
The  proviso  with  which  the  section  con- 
cludes is  not  of  importance  in  this  inquiry. 

It  does  not  seem  to  be  contended  by  coun- 
sel for  plaintiff  in  error  that  under  the  stat- 
ute as  it  existed  prior  to  the  amendment  the 
position  assumed  by  bim  here  could  be  main- 
tained; but  it  is  contended  that  the  dianges 
In  the  statute  above  referred  to,  and  which 
are  given  In  Italics,  show  that  the  legisla- 
tive purpose  was  not  to  (Aange  the  common- 
law  rule  to  the  extent  of  requiring  the  ven- 
dor to  make  the  refunder  specified  In  the 
statute  where  the  property  had  beesx  sold 
or  assigned  by  the  original  purchaser  to  an- 
other, but  In  such  case  he  may  retake  the 
property  without  condition  so  long  as  any- 
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tblng  remains  dne  on  the  original  purchase. 
In  other  words,  the  contention  Is  that  the 
tender  of  money  need  only  be  made  to  the 
original  purchaser,  if  In  possession,  and  need 
not  be  made  to  any  subsequent  purchaser, 
although  In  possession.  Counsel  Invoke  the 
well-known  rule  of  construction  that  stat- 
utes in  derogation  of  the  common  law  are  to 
be  strictly  construed,  and  should  not  be  ex- 
tended beyond  the  plain  Import  of  the  words 
used.  This  plain  import,  say  the  counsel. 
Is  that  the  provisions  and  benefits  of  the  act 
should  be  confined  to  those  Interested  in  the 
conditional  sale,  and  not  to  third  parties  not 
connected  with  the  original  transaction;  the 
purpose  being  to  Impose  restrictions  and 
confer  rights  upon  the  original  parties  to 
the  sale,  and  not  to  create  transferable 
rights  to  a  succession  of  outside  parties. 

There  Is  plausibility  In  these  propositions 
standing  alone.  But,  without  here  entering 
upon  a  discussion  as  to  their  soundness,  we 
are  of  opinion  that  they  lose  sight  of  and 
override  the  effect  of  that  rule  of  the  common 
law,  as  well  established  its  any  other,  that, 
in  the  absence  of  valid  contract  obligation 
or  plain  statutory  provision  to  the  contrary, 
ownership  of  proi)erty,  whether  It  be  abso- 
lute or  qualified,  carries  with  it  the  power 
of  disposition,  and  this  necessarily  implies 
the  acquisition  by  the  purchaser  by  virtue 
of  the  sale  of  all  the  rights  of  the  vendor. 
Otherwise  the  ownership  of  property  Is  shorn 
of  one  of  its  most  essential  and  valuable 
qualities.  EfTect  cannot  be  given  to  the  prop- 
osition of  counsel  without  Impinging  upon, 
indeed  denying,  this  valuable  property  right; 
and  the  piurpose  of  a  statute  to  accomplish 
this  result  should  not  be  presumed  unless 
such  purpose  is  clearly  expressed  In  the  stat- 
ute itself.  We  look  In  vain  In  the  language 
of  the  section  under  review  as  amended  for 
the  plain  expression  of  any  such  purpose. 
Of  course,  the  exception  Incorporated  in  the 
amended  section  served  no  other  purpose 
bearing  on  Intent  than  to  Indicate  that  the 
General  Assembly  regarded  that  exception 
as  afTordlng  one  su£9clent  reason  for  some 
amendment.  The  same  may  be  said  of  the 
proviso.  The  incorporation  of  the  words  "or 
his  assigns"  gives  no  right  to  the  vendor  that 
the  common-law  rule  would  not  afford,  and 
the  omission  of  like  words  applicable  to  the 
purchaser  does  not  deprive  him  of  any  right 
which  the  sasae  role  of  the  common  law 
would  bestow,  while  the  words  "from  the 
vendor"  are  at  most  equivocal,  and  dp  not 
appear  to  be  conclusive  of  an  intent  to  re- 
quire that  the  rec^tion  of  the  property  re- 
ferred to  should  be  directly  from  the  vendor 
rather  than  through  another.  Albright  v. 
Meredith,  58  Ohio  St  194,  50  N.  E.  719,  is 
authority  for  the  proposition  that  "one  in 
possession  of  chattel  property  under  a  con- 
tract of  conditional  sale,  who  has  paid  a 
part  of  the  purchase  money,  has  acquired 
an  interest  In  the  property  which  may  be 
mortgaged";    and  in  the  opinion  it  is  held 


that  the  "mortgage  was  good  as  to  all  the 
world  save  the  vendor,  and  good  against  It 
save  only  when  it  asserted  its  right  in  ac- 
cordance with  law."  The  cases  of  Standard 
Steam  Laundry  t.  Dole,  61  Pac.  1103,  22 
Utah,  311,  Myres  t.  Xaple,  60  Mich.  339,  27 
N.  W.  536,  Barton  v.  Oroseclose,  81  Pac. 
623,  11  Idaho,  227,  Kimball  Company  v.  Mel- 
lon, 80  Wis.  133,  48  N.  W  1100,  and  Ross- 
Meehan  Brake  Shoe  Foundry  Company  v. 
Pascagoula  Ice  Company,  72  Miss.  609,  18 
South.  3G4,  although  relating  to  the  rights 
of  the  vendor  rather  than  those  of  the  vendee, 
are  consistent  with  the  ruling  In  the  Al- 
bright Case  and  In  reasoning  support  it; 
It  being  held  in  the  last  above-cited  case 
that  "the  reservation  of  the  title  is  but  as 
security  for  the  purchase  price,  and,  if  the 
property  is  recovered  by  the  seller,  he  must 
deal  with  It  as  security,  and  with  reference 
to  the  equitable  rights  of  the  purchaser.  Be- 
ing but  a  security  for  the  payment  of  mon- 
ey, the  benefit  thereof  follows  the  d^t  when 
assigned,  as  an  Incident  thereof." 

In  the  case  at  bar,  as  in  the  Albright  Case, 
a  mortgage  was  executed  by  the  original  pur- 
chaser, though  In  this  case  with  possession. 
It  being  thus  shown  tliat  Moore  acquired  an 
interest  which  might  be  mortgaged,  it  would 
follow  that,  in  the  absence  of  a  plain  provi- 
sion of  statute  to  the  contrary,  the  mortgagee 
would  acquire  the  property  rights  of  the 
mortgagor,  and  such  rights .  he  might  sell, 
which  he  did  in  this  case.  Authorities  are 
abundant,  if  any  are  needed,  that  statutes 
r^^Iating  or  restraining  the  disposition  of 
private  property  are  in  derogation  of  com- 
mon right,  and  must  be  construed  strictly. 
26  Am.  &  Etig.  Ency.  of  Law.  662,  and  au- 
thorities cited. 

In  this  condition  of  legislation.  It  will  con- 
duce to  an  understanding  of  the  proper  result 
to  consider  the  general  Intent  and  purpose 
of  the  statute.  This  Is  declared  in  Speyer  & 
Go.  V.  Baker,  69  Ohio  St  11,  51  N.  E.  442, 
opinion  by  Williams,  J.,  thus:  "Purchasers 
on  this  plan  are  usually  persons  of  small 
means,  and  unable  to  pay  except  In  install- 
ments; and  such  sales  are,  partly  on  that 
account,  made  at  prices  In  excess  of  those 
charged  in  other  cases.  Payment  of  part 
of  the  Installments  may  amount  to  more  than 
the  actual  worth  of  the  property;  and,  on 
account  of  the  unconscionable  advantage 
which  the  vendor  would  otherwise  have, 
by  taking  the  property  and  retaining  the 
money  paid,  the  Legislature  deemed  it  proper 
to  adopt  the  equitable  rule  of  adjustment 
prescribed  by  the  statute."  The  statute  re- 
ferred to  Ib  the  section  as  It  stood  before 
the  amendment  of  March  19,  1902,  and  the 
holding  as  to  the  point  here  in  consideration 
Is  this:  "Where  a  purchaser  at  such  sale 
has  made  payments  on  the  property,  he  is 
entitled  to  Its  possession,  though  in  default 
as  to  other  installments,  until  there  shall  be 
refunded  or  tendered  back  the  amount  so 
paid,  less  a  reasonable  compensation  for  the  ' 
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nse  of  the  property  and  for  any  damage  done 
to  It  wbile  In  his  possession;  and  tbe  amonnt 
whicb  be  is  so  entitled  to  bare  refunded 
should  be  awarded  blm  as  damages  wben 
tbe  property  Is  taken  In  replevin  at  tbe  suit 
of  the  vendor." 

Inasmuch,  however,  as  we  have  fonnd  tbat 
tbe  amendment  makes  no  material  change 
respecting  tbe  point  at  issue,  we  see  no  rea- 
son why  the  above  holding,  in  connection 
with  the  Albright  Case,  does  not  practically 
dispose  of  the  controversy  in  the  case  at  bar. 

Tbe  judgments  of  tbe  courts  below  will  be 
affirmed. 

PRICE,  CREW,  and  SUMMERS.  JJ.,  con- 
cur. 

m  Ohio  St.  ao 

FRIEND   T.    LEVX. 

RING  T.  RING. 

(Supreme  Court  of  Ohio.    Feb.  26,  1907.) 

1.  Statutes— GENEitAL  Laws— Modification. 

A  law  that  must  have  an  equal  operation  to 
l)e  constitutional  cannot  be  given  an  unequal 
operation  by  an  amendment  or  by  an  exception 
in  a  repealing  statute.  Either  tbe  subseqiir-nt 
statute,  or  so  much  of  it  as  would  have  that 
effect,  is  void. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Statutes,  (  77.] 

2.  CONSTITtJTIONAI.    LAW— REPEAT.    O^     STAT- 
UTE—.\MEKD»IENT—PkNDINO  Action. 

A  general  rule  of  interpretation  of  statutes 
is  that,  when  an  act  of  the  Legislature  is  re- 
pealed without  a  saving  clause,  it  is  considered, 
except  as  to  transactions  past  and  closed,  as 
though  it  never  had  existed.  This  rule  is  large- 
ly superseded  by  section  79,  Rev.  St  IJKKJ,  which 
provides  tbat:  "Whenever  a  statute  is  repealed, 
or  amended,  such  repeal  or  amendment  shall  in 
no  manner  affect  pending  actions,  proBecutions, 
or  proceedings  civil  or  criminal,  and  when  the 
repeal  or  amendment  relates  to  the  remedy,  it 
shall  not  affect  pending  actions,  prosecutions,  or 
proceedings,  unless  so  expressed;  nor  shall  any 
repeal  or  amendment  affect  causes  of  such  ac- 
tion, prosecution  or  proceeding,  existing  at  the 
time  ot  such  amendment  or  repeal,  unless  other- 
wise expressly  provided  in  the  amending  or  re- 
pealing act."  But  one  Legislature  Cannot  pre- 
scribe binding  rules  for  the  interpretation  of  the 
statutes  passed  by  a  subsequent  Legislature,  and 
while,  in  the  absence  of  anything  in  a  statute 
indicating  a  different  intent,  the  legal  presump- 
tion is  that  the  Legislature  Intended  the  statu- 
tory rule  to  apply,  yet,  wben  it  clearly  manifests 
a  different  Intention,  the  statutory  rule  does  not 
apply. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  $  49.] 

3.  Statutes  —  INREKITANOB  Taxes  —  Repeal 
OP  Statitte. 

The  exception,  as  to  estates  In  which  the 
inventory  had  already  been  filed,  in  the  act  of 
April  2,  in06  (98  Ohio  Laws,  p.  220),  repeal- 
ing the  inheritance  tax  law,  would  give  the  law 
an  unequal  operation,  and  is  therefore  void. 

IBM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41.  Statutes,  {  77.] 

4.  Same. 

It  clearly  appears  that  section  79,  Rev.  St. 
1900,  was  not  intcndod  to  apply  to  the  rcpoaling 
act,  and  the  right  to  colli-ot  such  taxes  terminat- 
ed when  that  act  took  effect 
(Syllabus  by  tbe  CuurU) 


Error  to  Circuit  Court,  Hamilton  County. 

Action  by  one  Friend  against  one  Lery. 
and  by  one  Blng  against  one  BIng.  Genovl 
demurrers  were  sustained,  petition  dismissed, 
and  Judgment  affirmed  In  tbe  circuit  court, 
and  plaintiffs  bring  error.    Reversed. 

These  suits  were  Instituted  to  obtain  a. 
construction  of  tbe  act  repealing  what  Is 
known  as  tbe  "Inheritance  Tax  Law."  In  tbe 
first  case  the  decedent  died  testate,  October 
8,  1905.  On  November  7,  1905,  an  Inventory 
and  appraisement  tbat  had  been  made  as  pro- 
vided by  section  6023  et  seq..  Rev.  St.  1906, 
relating  to  executors  and  administrator!:,  was 
filed  In  tbe  probate  court  November  17, 1905, 
tbe  executors  made  application  to  tbe  probate 
court,  as  provided  In  the  Inheritance  tax  law, 
for  the  appointment  of  appraisers  to  make 
an  Inventory  and  appraisement  of  all  the 
property  of  tbe  decedent,  including  tbe  real 
estate.  The  appraisers  were  appointed  and 
returned  an  Inventory  and  appraisement  to 
the  probate  court  on  November  2.'5,  1905.  and 
tbe  probate  Judge  reported  tbe  same  to  tbe 
auditor  of  state.  Tbe  petition,  after  reciting 
tbe  above  facts,  avers  that  tbe  probate  court 
has  not  determined  the  value  of  said  property, 
or  tbat  It  Is  subject  to  the  Inheritance  tax, 
but  tbat  tbe  probate  Judge,  tbe  auditor  ot 
state,  and  tbe  executors  claim  that  It  is  sub- 
ject to  sucb  tax,  and  tbat  unless  restrained 
the  probate  Judge  will  proceed  to  fix  tbe 
amount  of  tbe  tax,  and  tbat  tbe  executors  will 
pay  it  to  tbe  auditor  of  state,  notwithstand- 
ing tbe  repeal  of  the  statute. 

In  tbe  second  case,  the  decedent  died  tes- 
tate November  14,  1905.  On  December  22, 
1905,  the  will  was  duly  probated,  and  tbe  ex- 
ecutors qualified.  Prior  to  May  8,  1906,  no 
Inventory  or  appraisement  was  made  or  filed 
In  the  probate  court,  but  on  tbat  day  one  was 
filed  as  provided  by  section  6023  et  seq..  Rev. 
St.  1906.  Tbe  petition  then  avers,  substan- 
tt.illy  as  in  the  first  case,  tbat  tbe  claim  Is 
made  that  tbe  property  is  subject  to  tbe  In- 
heritance tax,  and  an  Injunction  Is  prayed 
for. 

In  each  case  a  general  demurrer  was  filed, 
sustained,  and  the  petition  dismissed,  and  on 
error  In  tbe  circuit  court  the  judgment  waa 
affirmed. 

Burch  &  Johnson,  David  Davia,  W.  W. 
Boynton,  and  James  O.  Trobp,  for  plaintiff 
In  error  Friend.  Burcb  &  Johnson,  David 
Davis,  W.  W.  Boynton,  R.  B.  Murray,  and 
James  O.  Troup,  for  plaintiff  in  error  Bkig. 
Wade  H.  Ellis,  Atty.  Gen,  and  Roscoe  J. 
Mauck,  for  defendants  In  error. 

SUMMERS,  J.  (after  stating  tbe  facts). 
The  questlou  presented  Is  tbe  effect  of  tbe 
repeal  of  the  Inheritance  tax  law.  The  re- 
pealing statute  Is  as  follows  (98  Ohio  Laws, 
p.  229): 

"Tbat  the  act  entitled  'An  act  to  Impose  a 
tax  upon  tbe  risht  to  succee<l  to,  or  inherit 
property,'   passed   April    25,    1904,    97    Ohio 
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Laws,  398-400,  be  and  the  same  are  hereby 
repealed,  -except  as  to  estates  In  which  the 
Inventory  has  already  been  filed  at  the  date 
of  the  passage  of  this  act 

"C.  A.  Thompson, 

"Speaker  of  the  House  of  Representatives. 
"James  M.  Williams, 
"President  pro  tcm.  of  the  Senate. 

"Passed  April  2,  1906. 

"This  bill  was  presented  to  the  Governor, 
April  3,  1906,  and  was  not  signed  or  retamed 
to  the  House  wherein  it  originated  within 
ten  days  after  being  so  presented,  exclusive 
of  Sundays  and  the  day  said  bill  was  present- 
ed, and  was  filed  In  the  office  of  the  Secretary 
of  State,  April  16,  1906. 

"Lewis  B.  Bonck, 
"Secretary  to  the  Governor." 

Comisel  agree  that  the  exception  Is  invalid, 
but  from  different  motives.  On  the  part  of 
counsel  for  the  plaintiff.  It  Is  contended  that, 
the  exception  being  Invalid,  the  right  to  the 
tax  expired  with  the  repeal;  while,  on  tbe 
part  of  tbe  defendants,  the  contention  Is  that, 
the  exertion  being  unconstitutional,  the 
whole  act  Is  void,  and  tbe  Inheritance  law  Is 
still  In  force,  or,  If  only  the  exception  Is  void, 
that  a  retrospective  operation  by  tbe  statute 
is  saved  by  section  79,  Rev.  St  1906,  which 
la  to  the  effect  that  a  repeal  shall  not  affect 
causes  of  action,  prosecutions,  or  proceedings 
existing  at  the  time  of  such  repeal,  unless  oth- 
erwise expressly  provided  In  the  repealing  act 
In  State  of  Ohio  ex  rel.  v.  Ferris,  53  Ohio  St 
514,  41  N.  E.  579,  30  L.  R.  A.  218,  the  first  In- 
heritance tax  law  of  this  state  was  held  un- 
constitutional on  the  ground  of  inequality  in 
its  exemptions  and  in  the  rate  of  the  tax.  If 
there  must  be  equality  in  the  law  imposing 
the  tax,  upon  what  ground  can  It  be  given 
-an  unequal  operation  by  an  amendment  or  by 
an  exception  in  a  repealing  statute?  Tbe 
constitutionality  of  a  statute  depends  upon 
Its  operation  and  effect  and  not  upon  the 
form  it  may  be  made  to  assume.  State  v. 
Hipp,  38  Ohio  St  199.  Tbe  exception  being 
void,  the  question  arises  whether  the  whole 
act  must  be  declared  unconstitutional.  Tbe 
rule  of  construction  is  that  "where  tbe  void 
parts  of  a  statute  were  evidently  designed 
as  a  compensation  for,  or  inducement  to,  the 
valid  portions  thereof,  so  that  the  whole  tak- 
en together  warrants  tbe  belief  that  the  Leg- 
islature would  not  have  passed  tbe  valid 
portions  alone,  tbe  whole  statute  should  be 
held  Inoperative,"  State  ex  rel.  Walsh  & 
Walsh  V.  Dousman,  28  Wis.  541.  The  title 
of  the  act  does  not  leave  room  for  even  suspi- 
cion that  the  exception  was  an  Inducement  to 
the  repeal. 

The  remaining  question  Is  as  to  the  ef- 
fect of  section  79,  Rev.  St  1906.  The  gen- 
eral rule  Is  that,  when  an  act  of  the  Legisla- 
ture Is  repealed  without  a  saving  clause.  It 
Is  considered,  except  as  to  transaction  past 
and  closed,  as  though  It  had  never  existed. 
Lewis'  Sutherland  on  Statutory  Construction, 
i  282.    And  In  Surtees  and  Another,  Assignee,  | 


V.  Elllsoo,  9  B.  &  C.  750,  Lord  Tenterden,  C 
J.,  says  that  it  must  not  be  destroyed  by  in- 
dulging In  conjectures  as  to  the  Intention  of 
tbe  Legislature.  Tbe  rule  Is  ancient  and  is 
grounded  upon  tbe  presumed  Intention  of  the 
Legislature.  However,  In  nearly  every  state 
the  rule  has  become  largely  Inoperative  be- 
cause of  general  saving  statutes,  like  our 
section  79.  Such  statutes  are  to  be  given  tbe 
same  effect  as  a  saving  clause  in  tbe  repealing 
statute,  unless  a  different  Intention  Is  clearly 
apparent  Of  course,  one  Legislature  has  no 
authority  to  make  rules  that  are  binding  up- 
on Its  successor,  but  the  statutory  rule  evi- 
dently was  suggested  by  experience,  and  from 
the  generality  of  Its  adoption  undbubtedly  It 
Is  Important  and.  In  the  absence  In  the  re- 
pealing statute  of  any  manifestation  of  a  dif- 
ferent Intention,  perhaps  a  legal  presump- 
tion arises  that  the  Legislature  Intended  It 
to  apply;  but  If  a  different  Intent  appears  in 
the  repealing  statute,  effect  must  be  given  to 
that  Intent,  notwithstanding  the  statutory 
rule.  That  the  Legislature  Intended  that  no 
Inheritance  tax  should  be  collected  after  tbe 
repeal  Is  necessarily  Implied  by  the  excep- 
tion, and  so  section  79  does  not  apply. 

It  follows  that  the  demurrers  should  have 
been  overruled,  and  the  Judgments  are  re- 
versed. 

SHAUCK,  C.  J.,  and  PRICE,  CREW, 
SPEAR,  and  DAVIS,  33.,  concur. 

at  Ohio   St.   64) 

W,   h.  ADAMSON  CO.  et  al.  v.   IZOR. 
(Supreme  Court  of  Ohio.    Feb.  26,  1907.) 

ATTAcnMENT— Bonds— Indemnity  to  Claim- 
ant—Measobe  OF  Damages. 

An  undertaking  given  to  a  claimant  of  at- 
tached property,  under  the  provisions  of  section 
5446.  Rev.  Sr  1006.  takes  the  place  of  the  prop- 
erty to  the  extent  of  the  interest  Uierein  which 
the  claimant  may  establish  in  bis  suit  on  the 
nndertalfing,  and  the  value  of  said  interest  with 
Interest  therpon  from  the  date  of  the  delivery  of 
the  undertaking,  "to  the  claimant  Is  the  measure 
of  his  damages. 

\Ed.  Note.— For  cases  in  point  see  Cent  Die 
vol.  5,  Attachment  §S  1290-1296.] 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court  Montgomery  Coun- 
ty. 

Attachment  proceedings  by  the  W.  L.  Adam- 
son  Company  and  others  against  J.  E.  Izor, 
and  Jacob  H.  Izor  intervenes  as  claimant  of 
the  property.  From  a  Judgment  in  favor  of 
the  claimant  plaintiffs  bring  error.  Af- 
firmed. 

The  W.  L.  Adamson  Company,  having  an 
overdue  claim  against  J.  B.  Izor,  brought 
suit  against  him  In  tbe  court  of  common 
pleas  of  Montgomery  county  to  recover  its 
amount,  with  Interest,  and.  by  filing  the 
necessary  affidavit  and  giving  the  statutory 
bond,  procured  a  writ  of  attachment  to  be 
levied  on  a  stock  of  groceries,  provisions, 
meat  etc.,  and  grocery  fixtures,  also  two 
horses,  two  sets  of  harness,  j«nd  two  wagons, 
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situate  in  the  city  of  Dayton,  as  tlie  proper- 
ty of  the  debtor,  J.  E.  Izor,  After  the  sher- 
iff seized  said  property  by  virtue  of  the  writ 
of  attachment,  the  same  was  claimed  by  one 
Jacob  H.  Izor,  and,  asserting  his  ownership 
thereonj  be  demanded  of  the  sherlfT  that  he 
cause  proceedings  to  be  Iiad  to  try  and  have 
determined  the  right  to  said  property  in  ac- 
cordance with  sections  5444,  6445,  Rev.  St. 
1906.  Such  proceedings  were  had  before  a 
Justice  of  the  peace  and  a  Jury  as  provided 
for  In  said  sections,  and  the  trial  resulted 
in  a  verdict  for  the  claimant,  Jacob  H.  Izor, 
as  to  all  the  property,  in  which  the  value 
of  the  attached  property  was  fixed  at  $930. 
The  Justice  rendered  the  Judgment  authoriz- 
ed by  the  statute.  Within  three  days  there- 
after the  attaching  creditor,  the  W.  K  Ad- 
amson  Ck)mpany,  tendered  to  the  sheriff  an 
undertaking  in  double  the  amount  of  the 
value  of  the  property  as  assessed  by  the  Ju- 
ry, with  sureties  approved  by  the  sheriff, 
and  payable  to  the  claimant,  conditioned  as 
required  by  section  5446,  Rev.  St  1906.  Aft- 
er the  approval  of  the  imdertaklng  the  sher- 
iff delivered  the  same  to  the  claimant,  Jacob 
H.  Izor,  and  proceeded  to  sell  the  property 
at  the  request  and  on  the  demand  of  the  at- 
tachment creditor,  who  is  now  the  plaintiff 
in  error,  and,  having  sold  sufSclent  of  said 
property  to  satisfy  the  demand  of  said  cred- 
itor, the  claimant  was  notified  to  take  pos- 
session of  the  unsold  portions,  which  he  re- 
fused to  do,  but  brought  suit  on  said  imder- 
taklng to  recover  bis  damages  sustained  by 
reason  of  the  detention  and  sale  of  said 
property.  The  plaintiffs  In  error,  as  princi- 
pal and  sureties  on  the  undertaking,  were 
made  defendants,  and  filed  their  answer  to 
the  amended  petition,  in  which  the  forego- 
ing proceedings  are  admitted,  but  they  fur- 
ther say  "that  shortly  after  said  sale,  to  wit, 
about  January  11,  1902,  the  plaintiff  and  All 
other  parties  claiming  any  Interest  in  the 
property  which  had  been  attached  were  no- 
tified that  the  claim  of  the  said  W.  L.  Adam- 
son  Company  had  been  satisfied,  and  that  it 
claimed  no  further  interest  in  the  unsold 
residue  of  the  property  which  had  been  at- 
tached, and  that  both  it  and  said  sheriff 
surrendered  all  further  right  to  the  posses- 
sion thereof."  They  then  deny  "that  said 
company  thereafter,  either  through  itself  or 
said  sheriff,  kept,  retained,  or  held  posses- 
sion of  Bald  property,  or  any  part  thereof, 
or  that  said  company  in  any  way  converted 
or  derived  any  benefit  from  any  portion  of 
the  property  attached,  except  the  portion  of 
the  same  sold  under  said  writ  of  attach- 
ment as  stated."  By  an  amendment  to  the 
answer,  the  defendants  allege  that  the  said 
claimant,  Jacob  H.  Izor,  paid  no  considera- 
tion for  the  property,  or,  if  any  was  paid, 
it  was  inadequate,  and  that  the  transfer  to 
him  by  J.  B.  Izor  was  made  with  intent  to 
defraud  creditors  of  their  Just  demands,  and 
was  and  is  fraudulent  and  void.  They  next 
charged  that  J.  E.  and  Jacob  H.  Izor  con- 


spired to  obtain  from  the  attaching  creditor 
goods  on  credit,  and  then  defraud  it  out  of 
the  price  and  consideration  thereof.  The 
new  matter  was  denied  by  reply.  The  case 
was  tried  to  a  Jury,  and  the  defendants,  now 
plaintiffs  In  error,  offered  evidence  to  prove 
the  value  of  the  unsold  portions  of  the  at- 
tached property,  and  that  the  claimant,  Ja- 
cob H.  Izor,  had  been  notified  that  he  might 
resume  possession  thereof.  The  following 
are  some  of  the  questions  propounded  by  the 
defendants:  Question  to  deputy  Sheriff: 
"Did  you  sell  any  more  than  necessary  to 
satisfy  the  Judgment  and  pay  the  costs?" 
Question:  "Ton  may  state  whether  or  not 
the  portion  of  the  stock  which  was  sold  to 
satisfy  the  Judgment  and  pay  costs  was  or 
was  not  a~  large  or  considerable  portion 
of  the  stock."  Question:  "Yon  may  state 
whether  or  not  after  selling  enough  of  the 
stock  to  pay  the  Judgment  and  costs  there 
was  not  left  all  the  fixtures  which  bad  been 
located  in  the  store."  Question;  "Ton  may 
state  whether  or  not  at  the  conclusion  of 
the  sale  there  was  still  enough  fixtures  and 
stock  left  undisposed  of  to  enable  a  grocer 
to  start  grocery  business  with — go  on  with 
his  business."  Objections  to  these  and  other 
similar  questions  were  sustained,  and  excep- 
tions taken.  The  defendants  requested  the 
court  to  charge:  "If  you  should  find  the 
plaintiff  otherwise  entitled  to  recover,  bis 
recovery,  so  far  as  relates  to  an  actual  con- 
version of  the  property  levied  on  Is  con- 
cerned, must  be  limited  to  the  reasonable 
value  of  the  prop^ty  actually  sold  under 
the  order  of  attachment,  with  interest  from 
the  day  of  sale.  »  •  •"  Also  to  charge: 
"It  is  alleged  in  the  amended  answer,  with- 
out denial,  that  Immediately  after  the  sale, 
to  wit,  on  January  11,  1902,  the  plaintiff  was 
notified  to  take  possession  of  the  place  of 
business  and  to  resume  possession  of  the  un- 
sold residue  of  the  attached  proiterty.  If 
you  find  from  the  evidence  that  he  refnsed 
or  failed  to  do  this,  and  that  such  residue  of 
property  was  thereby  for  any  reason  In- 
jured, destroyed  or  otherwise  lost  to  him, 
or  that  by  reason  of  such  refusal  damages 
resulted  to  him  In  any  way,  he  cannot  re- 
cover against  the  defendants  in  this  action 
for  the  value  of  the  property  of  which  he 
refused  to  resume  possession,  or  for  any  of 
the  damages  so  occasioned."  These  and  oth- 
er requests  similar  In  substance  and  purpose 
were  refused,  and  defendants  excepted. 
They  excepted  to  the  general  charge.  The 
Jury  found  f6r  the  plaintiff — the  claimant 
— and  assessed  his  damages  for  the  value  of 
the  entire  property  attached,  with  interest. 
The  motion  for  new  trial  was  overruled  and 
Judgment  rendered  on  the  verdict,  which 
was  alBrmed  by  the  circuit  court.  The  case 
is  here  on  error. 

Toung  &  Young,  for  plaintiffs  in  error. 
Dan.  U.  Pfoutz  and  Charles  H.  Kumler,  for 
defendant  in  error. 
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PRICE,  J.  (after  stating  the  facta).  The 
theory  of  the  plaintiffs  In  error  is  made 
manifest  In  the  questions  propounded  at  the 
trial  and  In  the  Instmctlons  requested,  which 
appear  in  the  statement  of  the  case.  It  is 
that  after  the  trial  of  the  right  of  prop- 
erty seized  on  attaclunent  in  which  the  Jury 
found  for  the  claimant  the  attachment  cred- 
itor could  give  the  nndertaking  specified  in 
section  5446,  Rev.  St  1906,  and  have  enough 
of  the  personal  property  sold  to  satisfy  bis 
demand  and  costs  of  the  case,  and  the  value 
of  the  portion  so  sold,  with  interest,  is  the 
limit  of  his  liability  on  the  undertaiting. 
This  theory  did  not  prevail  in  the  lower 
conrts,  for  the  rejection  of  the  testimony  of- 
fered on  the  trial  and  the  refusal  to  charge 
as  requested,  as  well  as  the  general  charge, 
recognized  a  different  construction  of  the 
statute  and  the  nndertaking  executed  there- 
under. The  trial  court  charged  the  Jury  as 
follows:  "This  Ixmd  was  given  for  the  pro- 
tection of  the  sheriff  on  carrying  into  effect 
the  process  which  the  W.  Ii.  Adamson  Com- 
pany caused  to  be  issned  in  Its  suit  against 
Jonah  E.  Izor,  and,  when  given,  toolc  the 
place  of  the  property  which  In  the  proceed- 
ings before  the  mag^istrate  was  declared  to 
be  in  the  plaintiff.  If  yon  find  for  the  plain- 
tiff, therefore,  he  will  not  be  limited  in  his 
recovery  to  the  amonnt  of  the  property  sold 
by  the  sheriff,  although  notified  that  the 
claim  of  the  W.  L.  Adamson  Company  was 
satisfied  without  the  sale  of  all  the  proper- 
ty, and  although  the  said  the  W.  L.  Adam- 
son  Company  and  the  sheriff  offered  to  sur- 
render said  residue.  •  •  • "  This  rule  of 
liability  is  the  very  opposite  of  the  one  con- 
tained in  the  special  Instructions  requested 
by  the  plantiffs  in  error.  Which  is  the  cor- 
rect rule  seems  to  be  the  only  important 
question  raised  in  the  record.  A  brief  con- 
sideration of  the  statutes  relating  to  the  sni>- 
Ject  will  furnish  an  answer  to  the  questlom 
After  the  stock  of  groceries,  provisions,  fix- 
tures, horses,  wagons,  harness,  etc.,  had  been 
taken  in  attachment  by  said  company,  the 
defendant  in  error  made  claim  that  he  owned 
all  of  said  property,  and  demanded  of  the 
sheriff  that  he  cause  proceedings  to  be  had 
to  try  the  right  of  the  claimant  to  the  same. 
The  coarse  of  procedure  in  such  case  is 
pointed  out  In  section  5444,  Rev.  St  1906, 
and  it  was  pursued  by  the  sheriff,  so  that 
the  creditor,  who  had  due  notice  of  the  time 
and  place  of  trial,  and  the  claimant,  met 
before  the  magistrate  and  Jury  where  the 
rights  of  property  was  contested.  The  claim- 
ant won  as  to  all  the  attached  property,  for 
such  was  the  verdict  of  the  Jury.  Section 
5445,  Rev.  St  1906,  authorizes  the  magis- 
trate, in  case  of  such  verdict  to  "render 
Judgment  upon  such  finding  for  the  claim- 
ant, that  he  recover  his  costs  against  the 
plaintiff  in  execution,  or  other  party  for 
whose  benefit  the  execution  issued,  and  also 
that  be  have  restitution  of  the  goods  and 
chattels,  or  any  part  thereof,  according  to 


the  finding  of  the  Jury.  •  •  •  A  Judg- 
ment for  the  claimant,  unless  an  undertak- 
ing be  executed  as  provided  In  the  next  sec- 
tion, shall  be  a  Justification  of  the  officer  In 
returning  "no  goods'  to  the  writ  of  execution 
by  virtue  of  which  the  levy  was  made,  as 
to  such  part  of  the  goods  and  chattels  as 
were  found  to  belong  to  the  claimant,  and 
the  same  fees,"  etc. 

The  attaching  creditor,  plaintiff  In  error, 
was  not  content  with  the  verdict  and  Judg- 
ment rendered  In  favor  of  the  claimant  did 
not  intend  that  the  attached  property  should 
be  restored  to  him,  and,  as  the  proceeding 
was  not  conclusive,  he  resorted  to  the  next 
section  (5446)  for  the  purpose  of  bringing 
the  property,  not  part,  but  all  of  the  attach- 
ed properly,  to  sale.  So,  within  three  days 
next  after  the  verdict  and  Judgment  the 
creditor,  the  W.  L.  Adamson  Company,  ex- 
ecuted the  undertaking  provided  for  in  that 
section.  It  was  in  double  the  value  of  the 
property  as  fixed  by  the  Jury  In  the  magis- 
trate's court  and  conditioned  that,  "If  the 
said  the  W.  L.  Adamson  Company  shall  pay 
to  said  Jacob  H.  Izor  all  damages  sustained 
by  reason  of  the  detention  or  sale  of  the 
property  so  attached,  thai  these  presents 
shall  be  void ;  otherwise  to  be  and  remain  in 
full  force  and  effect"  This  bond  with  ap- 
proved sureties  was  taken,  and,  as  directed 
by  the  statute.  It  was  delivered  to  the  claim- 
ant, who  is  defendant  in  error.  It  Is  worthy 
of  note  that  the  sheriff  Is  not  required  to 
file  this  undertaking  In  his  office  or  the  office 
of  the  clerk,  but  it  must  be  delivered  to  the 
claimant 

Then  what  follows?  The  officer  proceeds 
"to  sell  the  property  as  If  no  trial  of  the 
right  thereto  had  taken  place,  and  shall  not 
be  liable  to  the  claimant  therefor."  This 
means  that  the  officer  is  directed  to  resume 
possession  of  the  goods  and  chattels  and  sell 
them  as  property  of  the  attachment  debtor, 
J.  B.  Izor.  The  bond  in  double  the  value  of 
the  property  having  been  delivered  to  the 
claimant  Jacob  H.  Izor,  the  latter  yielded 
full  possession  and  control  to  the  officer  who 
was  holding  the  process  for  plaintiff  In  error 
In  the  attachment  proceeding.  The  creditor 
still  Insisted  that  the  goods  and  chattels  be- 
longed to  his  debtor,  notwithstanding  the 
verdict  and  Judgment  In  the  magistrate's 
court  where  the  right  of  i^operty  had  Iieen 
tried,  and  to  carry  this  claim  over  such  ver- 
dict and  Judgment,  the  nndertaking  under 
consideration  was  executed  and  delivered  to 
the  claimant  It  Is  not  conditioned  for  the 
restoration  of  any  part  of  the  property  to 
the  claimant  but  that  he  (the  creditor)  will 
pay  all  damages  sustained  by  reason  of  the 
detention  or  sale  of  the  property.  By  rea- 
son of  these  proceedings  there  came  to  pass 
a  complete  conversion  of  the  attached  goods 
and  chattels. 

Oftentimes  personal  proi)erty  attached  la 
In  whole  or  In  part  of  a  perisliable  nature, 
and  such  may  have  been  true  In  the  attach- 
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ment  proceeding  referred  to  herein,  and  It 
Is  tbe  -policy  of  tbe  law  tbat  the  Jns  dls- 
ponendl  should  at  all  times  reside  somewhere 
and  not  be  suspended  for  an  indefinite  pe- 
riod. After  delivery  of  the  undertaking  in 
whom  was  the  jus  disponendl?  Surely  not  In 
the  claimant,  Jacob  H.  Izor,  for  that  Is  what 
he  had  Just  lost  by  reason  of  the  undertak- 
ing. It  would  seem  that  the  attaching  cred- 
itor assumed  that  right  Inasmuch  as  he  di- 
rected the  oflScer  to  take  fall  and  absolute 
control  of  all  the  attached  goods  and  chat- 
tels and  sell  them  as  the  property  of  J.  B. 
Izor ;  and  tbe  goods  tbat  were  sold  were  sold 
as  his  goods,  the  purchaser  taking  title  as 
of  the  goods  of  J.  E  Izor.  What  right  has 
tbe  creditor,  when  be  has  caused  the  sale 
of  enough  of  the  goods  of  J.  B.  Izor  to 
satisfy  bis  cause  of  action  and  costs,  to  treat 
tbe  unsold  residue  as  the  property  of  Jacob 
H.  Izor,  the  claimant,  and  notify  him  to  re- 
sume possession  of  the  same  and  go  on  with 
the  grocery  business?  It  Is  exercising  a  high 
band  whrai  the  attachment  creditor  can  seize 
all  tbe  goods  as  l>eIongIng  to  his  debtor,  and, 
when  his  claim  Is  satisfied,  throw  tbe  unsold 
portions  to  the  real  owner  as  so  much  refuse : 
and  yet  that  is  the  attitude  of  tbe  plaintiff 
in  error  In  defending  against  recovery  In  this 
case  on  the  undertaking.  The  creditor  exer- 
cised bis  legal  privilege  and  right  to  Ignore 
tbe  finding  and  judgment  in  the  case  where 
tbe  right  of  property  was  tried,  gave  tbe  un- 
dertaking, and,  by  course  of  conduct,  said  to 
the  officer  as  well  as  to  tbe  dahnant,  "Tbe 
goods  and  Chattels  attached  belong  to  the 
debtor,  J.  B.  Izor,  notwithstanding  the  re- 
sult in  tbe  magistrate's  court,  and  you  will 
proceed  with  the  sale  as  if  no  such  trial  of 
rl^t  of  property  had  taken  place,  for  such 
is  your  statutory  duty."  The  sale  proceeded 
until  enough  was  sold  to  pay  the  claim,  and 
th«i  the  creditor  says,  "Perhaps  tbe  unpaid 
residua  of  property  may  belong  to  th«>  suc- 
cessful claimant,  and,  and,  so  far  as  I  am 
concerned,  he  may  take  It  back."  This  would 
be  a  most  arbitrary  partition  of  the  property. 


and  would.  If  legally  recognized,  give  tbe 
cream  of  the  goods  to  the  auction  bkx^  and 
tbe  odds  and  ends  to  the  claimant 

The  exercise  of  such  a  right  would  bring 
about  very  unjust  consequences,  and  is  not 
permissible  under  a  proper  construction  of 
the  statute  and  the  undertaking.  The  course 
pursued  by  the  creditor  compelled  the  claim- 
ant to  rely  on  and  resort  to  the  undertaking 
for  bis  redress,  and  here  again  tbe  creditor 
contests  the  claimant's  title  to  any  part  nt 
the  property,  but  asked  the  trial  court  t» 
charge  the  jury  that  in  case  the  claimant 
made  out  bis  title  to  the  whole  be  could  re- 
cover only  for  the  value  of  the  goods  actually 
sold  with  interest  on  that  value,  l>ecaase  be^ 
tbe  creditor,  had  oCTered  to  return  the  unsold 
residue  to  the  claimant  Such  doctrine  is  not 
the  law  of  this  case,  and  the  trial  court  cor- 
rectly so  held.  The  condition  <^  the  bond  i» 
to  pay  to  tbe  claimant  "all  damages  sustained 
by  reason  of  tbe  detoition  or  sale  of  tbe 
property  so  attached,"  and  the  condition  to 
not  met  by  payment  for  such  parts  oi  tbe 
goods  and  chattels  as  were  sold  by  tbe  officer. 
The  detention  was  of  tbe  entire  stock  seized, 
and  tbe  true  owner  was  not  required  to  bust 
np  or  down  for  the  remnants  unsold. 

Tbe  undertaking  took  tbe  place  of  the 
property.  Is  the  concrete  statement  of  the  law 
to  be  applied  to  the  facts  of  the  case,  and  tbe 
sureties  on  the  Instrument  are  held  to  secure 
the  performance  by  tbe  principal  of  tbe  obQ- 
gatlons  which  he  has  assumed. 

It  Is  hardly  necessary  to  say  that  tbe  pro- 
visions of  the  sections  of  the  statute  referred 
to,  while  a  part  of  the  statute  relating  to 
executions,  exemptions,  etc.,  are  construed 
to  apply  also  to  proceedings  In  attactamcBt, 
the  trial  of  the  right  of  property,  execution  ot 
undertaking,  etc.,  as  in  cases  of  executionaL 

We  find  no  error,  and  the  Judgment  of  the 
circuit  con't  is  affirmed. 
•  Judgment  aflSnned. 

8HAUCK,  C.  J.,  and  ORBW,  8t7MMERS» 
SPEAR,  and  DAVIS,  JJ.,  concur; 
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PEORIA   &    P.    TERMINAL   RT.   T. 

SCHANTZ. 

CSnpreme  Court  of  Illinois.     April  18.  190T.) 

1.  Master  and  Skkvant— Injubiks  to  Sebv- 

ANT— CPNTBIBUTOBY     NEQUGENCE  —  QUES- 
TION   FOB    JOBTT. 

In  an  action  for  injuries  caused  by  a  de- 
fective step  on  a  car,  where  there  was  no  evi- 
d«nce  that  plaintiff  had  worked  with  the  car 
before  the  day  he  was  injured.or  that  he  had 
any  occasion  to  see  or  observe  it  on  the  day  ot 
his  injury  before  attempting  to  use  it,  he  can- 
not be  held  guilty  of  negligence,  as  a  matter  of 
law,  in  failing  to  see  the  defective  condition  of 
the  step. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  iS  1110-1115.] 

2.  TbIAI/— INSTKCCIIOHS— CONSTBUCnON  AB  A 

Whole. 

Where  an  instruction  fails  to  state  all  the 
law  on  the  subject,  it^is  not  reversible  error  if 
^rhat  it  omits  is  supplied  by  other  instructions. 

[Ed.  Not&— For  cases  in  point,  see  Cent.  Dig. 
vol.  40.  Trial,  US  703-717.] 

Appeal  from  Appellate  Court,  Third  Dis- 
trict. 

Action  by  Michael  Scbantz  against  the 
Peoria  &  Pekin  Terminal  Railway.  A  judg- 
ment for  plaintiff  was  affirmed  by  the  Ap- 
pellate Court,  and  defendant  appeals.  Af- 
firmed. 

This  suit  is  brought  by  appellee  to  recover 
damages  he  claims  to  have  sustained  Decem- 
ber 23,  1903,  by  reason  of  a  personal  injury 
alleged  to  bare  been  caused  by  the  negli- 
gence of  appellant 

The  declaration  consisted  of  three  counts. 
The  first  and  second,  after  setting  up  the  re- 
lations between  appellant  and  appellee  as 
employer  and  employ^  and  describing  the  na- 
ture and  character  of  the  duties  to  be  per- 
formed by  appellee,  charged  that  it  was  the 
duty  of  appellant  to  provide  appellee  safe 
appliances  to  work  with ;  but,  not  regarding 
this  duty,  it  suffered  and  permitted  a  step 
on  the  side  of  the  car  that  the  appellee  was 
required  to  nse  In  ascending  or  descending 
from  the  car  In  the  discharge  of  his  duties 
to  become  and  remain  defective  and  nnsafe 
for  use,  by  means  of  which  appellee,  in  de- 
scending the  car,  slipped.  The  first  count 
charges  that  while  descending  the  car  ap- 
pellee's foot  slipped  on  account  of  the  de- 
fective and  unsafe  condition  of  the  step,  and 
he  was  thereby  thrown  from  the  car  upon 
the  ground  and  against  certain  piling.  The 
second  count  alleges  that,  when  he  slipped 
from  the  step,  the  car  was  so  close  to  the 
coal  chute  undo'  which  it  was  about  to  pass 
that  he  was  required  to  attempt  to  jump 
to  the  ground  in  order  to  avoid  being  crushed 
by  the  timbers  supporting  the  coal  chute 
standing  so  close  to  the  track,  and  that  in  do- 
ing this  his  foot  was  caught,  crushed,  and 
mangled.  This  third  count  charged  appel- 
lant with  negligence  in  permitting  the  piling 
of  timbers  supporting  the  coal  chute  to  be 
placed  so  close  to  the  track  that  a  person 
on  the  steps  or  side  of  the  car  could  not 
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pass  through  without  Injury;  that  it  was 
an  unsafe  place,  by  reason  thereof,  for  ap- 
pellant's employes  to  work;  and  that  ap- 
pellee, In  endeavoring  to  alight  from  the 
car  In  order  to  avoid  being  crushed  by  the 
timbers  at  the  side  of  the  track,  was  thrown 
under  the  car  and  against  the  piling  nt  the 
side  of  the  track  and  thereby  injured. 

At  the  time  of  the  Injury,  appellee  and  an 
engineer  were  in  charge  of  an  engine  and 
empty  dump  car  for  the  purpose  of  going  to 
one  of  appellant's  mines,  2^  or  3  miles  from 
its  power  house,  for  the  purpose  of  hauling 
a  load  of  coal.  They  were  accompanied  by 
another  man,  but  as  to  whether  he  belonged 
to  the  crew  the  evidence  Is  uncertain.  At 
the  mine  appellant  had  a  coal  chute  above 
its  tracks,  supported  on  upright  timbers 
standing  within  about  eight  Inches  of  the  side 
of  an  ordinary  coal  car  passing  through. 
On  reaching  the  mine,  it  became  necessary  to 
back  the  engine  and  car  past  the  coal  chute 
for  the  purpose  of  coupling  on  two  coal  cars 
standing  on  the  switch.  Appellee  was  in- 
jured, as  he  claims,  while  in  the  discharge  of 
his  duties  In  the  performance  of  this  work, 
by  falling  or  Jumping  from  the  side  of  the 
car,  on  accoimt,  as  he  alleges,  of  his  foot 
slipping  from  a  defective  step,  and  that  when 
this  occurred  the  car  was  approaching  the 
passageway  under  the  chute,  and  was  so 
close  to  it  that  It  became  necessary  for  him 
to  leave  the  side  of  the  car  quickly.  In  order 
to  avoid  being  crushed  between  the  side  of 
the  car  and  the  timbers  supporting  the  coal 
chute.  A  trial  had  by  a  jury  resulted  in  a 
verdict  and  judgment  for  appellee  for  $2,500, 
which  Judgment  has  been  affirmed  by  the 
Appellate  Court,  and  this  fiurther  appeal 
prosecuted  by  the  appellant  to  this  court. 

.  Jack,  Irwin,  Jack  &  Danforth  and  E.  C. 
Frings,  for  appellant  Charles  Schaefer  and 
W.  B.  Cooney,  for  appellee. 

.FARMER,  J.  It  seems  plain  from  the 
record  that  the  recovery  is  based  upon  the 
failure  of  appellant  to  keep  the  steps  on  the 
side  of  its  car  in  reasonably  safe  condition 
for  use.  It  is  contended  by  appellant  that 
appellee  was  a  volunteer  in  the  performance 
of  the  work  he  was  engaged  in  at  the  time 
of  his  injury,  that  the  duties  of  his  position 
did  not  require  him  to  perform  this  work, 
and  that  he  was  guilty  of  contributory  neg- 
ligence. 

Appellant  having  asked  the  trial  court  to 
direct  a  verdict  hi  Its  favor  at  the  conclusion 
of  the  plaintiff's  evidence,  and  again  at  the 
conclusion  of  all  the  evidence,  we  are  asked 
to  reverse  this  judgment  on  the  ground  that 
the  court  erred  in  denying  said  motions.  This 
position  would  be  well  tak«i,  if  we  were 
able  to  say,  as  a  matter  of  law,  that  appellee 
was  guilty  of  negligence  that  caused  or  con- 
tributed to  his  injury,  and  that  there  is  no 
evidence  in  the  record  that  fairly  tended  to 
prove  his  case  as  charged  in  the  declaration. 
The  trial  court  having  found  against  appel- 
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lant  upon  tbese  proposltiona,  and  Its  Judg- 
ment baTlog  been  affirmed  by  tbe  Appellate 
Court,  we  can  only  examine  the  testimony 
for  tbe  purpose  of  determining  whether  there 
Is  any  evidence  in  tbe  record,  which,  with  the 
Inferences  reasonably  to  be  drawn  therefrom, 
tends  to  establish  the  plaintiff's  case.  If 
there  is  such  evidence.  Its  weight  and  suffi- 
ciency are  not  subject  to  consideration  by 
this  court 

That  a  step  on  the  ladder  of  the  car  from 
which  appellee  slipped  was  bent  in  and  de- 
fective is  not  disputed,  but  it  is  argued  that 
its  condition  was  so  apparent  and  obvious 
that  appellee,  in  the  exercise  of  reasonable 
care,  should  have  seen  it;  that.  If  he  did 
not  observe  it,  he  was  guilty  of  n^llgence; 
and  that,  if  be  did  see  It,  and  attempted 
to  use  It  notwithstanding  its  defective  con- 
dition, he  assumed  the  rlslc  of  being  injured 
by  it.  It  is  also  argued  that  there  is  no  proof 
to  show  appellant  had  any  knowledge  of  the 
defective  condition  of  the  step,  or  that  It 
had  been  out  of  repair  for  such  a  length  of 
time  that  In  the  exercise  of  reasonable  care 
It  could  have  known  of  It  The  proof  tended 
to  show  appellee,  as  a  member  of  the  crew 
of  the  engine  and  car,  at  the  time  of  bis  In- 
Jury  was  engaged  In  the  line  of  his  duty; 
that  his  duties  called  blm  upon  the  car  to 
release  brakes  as  they  were  approaching 
where  the  switch  passed  under  the  coal 
chute;  that  timbers  and  supports  of  the 
coal  chute  were  placed  so  close  to  tbe  switch 
track  that  a  person  could  not  remain  on  tbe 
side  of  the  car  while  it  passed  under  said 
chute.  Tbe  proof  also  tended  to  show  that 
In  order  to  escape  Injury  by  the  timbers  of 
the  coal  chute,  it  was  necessary  for  appellee 
to  descend  the  steps  rapidly,  as  the  car  was 
moving  toward  tbe  coal  chute  and  was  only 
some  16  or  18  feet  away  from  It  We  find  no 
evidence  that  appellee  had  worked  with  the 
car  on  which  was  the  defective  ladder  before 
that  day,  or  that  he  had  bad  any  occasion  to 
see  or  observe  It  on  the  day  of  his  injury  be- 
fore attempting  to  use  it  Under  tbese  cir- 
cumstances, it  cannot  be  said,  as  a  matter  of 
law,  that  appellee  was  guilty  of  negligence 
In  failing  to  see  the  defective  condition  of 
the  ladder,  and  as  there  was  no  evidence  he 
did  see  it  before  be  slipped  from  It  be  cannot 
be  said  to  have  assumed  the  risk  of  Injury 
by  It  There  was  evidence  tending  to  show 
the  step  had  been  out  of  repair  for  some 
time — Just  how  long  does  not  appear,  but  one 
witness  testified  he  had  seen  It  several  times. 
The  sufficiency  of  this  testimony  to  prove  ap- 
pellant's knowledge  of  or  negligence  in  not 
knowing  of  the  defect  has  been  settled  by  the 
Judgment  of  the  Appellate  (Dourt.  We  do  not 
deem  a  further  discussion  of  the  facts  neces- 
sary. The  evidence  Justified  the  court  In  sub- 
mitting the  case  to  the  Jury. 

Complaint  is  made  of  the  third,  fourth,  and 
fifth  instructions  given  on  behalf  of  appellee. 
The  third  instruction  told  tbe  Jury,  In  sub- 
stance, that  It  was  the  duty  of  appellant  to 


use  due  care  to  provide  appellee  reasonably 
safe  appliances  to  work  witb,  and  if  It  failed 
to  perform  this  duty,  and  appellee,  withonc 
knowledge  of  such  failure  and  without  rea- 
sonable opportunity  to  acquire  such  knowl- 
edge, was  Injured  by  reason  of  the  neglect 
of  appellant  to  perform  Its  duty  while  he  iraa 
in  the  exercise  of  due  care,  appellant  would 
be  liable.  The  fiftb  Instruction  Is  limited  to 
the  first  and  second  counts  of  the  dedaration. 
and  states  the  same  proposition  as  Is  stated 
In  tbe  third,  except  nothing  is  said  with  ref- 
erence to  appellee's  opportunity  for  knowing 
the  dangerous  condition  of  the  step.  If  this 
Is  an  omission.  It  was  supplied  by  the  third 
and  fourth  instructions  given  for  appellee 
and  the  thirteenth  given  for  appellant 
While  the  third  and  fifth  instructions  might 
have  been  couched  in  smoother  language, 
they  state  correct  propositions  of  law.  If 
the  fiftb  fails  to  state  all  the  law  of  tbe 
subject  what  It  does  state  Is  correctly  etnt- 
ed,  and  what  It  omits  is  sui^lled  In  the  oth- 
er instructions  mentioned.  This  is  not  re- 
versible error.  Illinois  Central  Railroad  Co. 
V.  Cozby,  174  IlL  109,  50  N.  E.  1011;  We- 
nona  Coal  Co.  v.  Holmquist  1S2  111.  581. 
38  N.  E.  946 ;  Cleveland.  Cincinnati,  Chicago 
ft  St.  Louis  Railway  Co.  v.  Monaghnn,  140 
III.  474,  30  N.  E.  869;  City  of  Lanark  v. 
Dougherty,  153  111.  163,  38  N.  B.  892;  Chicago 
&  Alton  Railroad  Co.  v.  City  of  PonUac,  169 
111.  155,  48  N.  E.  485;  Catholic  Order  of  For- 
esters T.  Fltz,  181  IlL  206,  54  N.  E.  952.  The 
fourth  instruction  seems  not  subject  to  criti- 
cism in  any  form. 

Fourteen  Instructions  were  given  on  behalf 
of  appellant,  and,  together  with  those  given 
by  appellee,  fully  and  completely  stated,  the 
law  applicable  to  the  rights  of  the  parties. 

Finding  no  reversible  error  In  the  record, 
the  Judgment  of  tbe  Appellate  Court  Is  af- 
firmed. 

Judgment  affirmed. 

(2M  nt  Sll) 
SPRING  VALLEY  COAL  00.  t.  GREIO. 

(Supreme  Court  of  Illinois.     April  18,   1907.) 

1.  Masteb   and    Servant   —   Opibation    or 

Mines— Stahjtobt     Beoitlations — ^Ihspbc- 

TIOR. 

Defendant  mining  company  maintained  a 
hoisting  engine  at  the  top  of  an  incline  which 
was  used  for  the  dumping  of  rock,  dirt  etc 
which  had  been  separated  from  the  coal,  and 
later  constmcted  a  second  incline,  over  which 
coal  intended  for  retail  trade  was  hoisted  by 
the  other  side  of  the  same  engine;  rock  and 
coal  cars  being  often  operated  in  different  di- 
rections at  the  same  time.  Thereafter,  anotli- 
er  engine  was  substituted  to  haul  the  rock  cars, 
and  the  old  engine  was  continued  to  haul  the 
coal  cars  which  were  permitted  to  descend  by 
gravity.  Held,  that  such  hoist  though  outside 
the  mine,  was  a  part  of  defendant's  mine,  as 
defined  by  Hurd's  Rev.  St  1905,  p.  1394,  c  93, 
§  34,  to  mclude  all  parts  of  a  mining  plant  on 
the  surface  or  under  ground  which  contribute 
under  one  management  to  the  mining  and  hand- 
ling of  coal,  and  was  therefore  within  section 
16,  snbd.  "d,"  making  it  the  duty  of  the  mine 
manager  to  see  that  all  dangerous  places  above 
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and  below  were   properly  marked   and  danger 

signals  displayed  wherever  required. 

2.  Samk— Defectivk    Machinsbt — BzAinNA.- 

HON. 

Where  intestate,  a  hoisting  engineer  em- 
ployed by  defendant  company,  was  killed  by  a 
defect  in  the  engine,  which  was  a  part  of  the 
mining  appliances,  and  defendant  had  never  at- 
tempted to  have  such  engine  inspected  by  the 
mine  manager,  as  required  by  Hurd's  Rev.  St. 
1005,  p.  1394,  c.  93,  §  34,  and  such  failure  to  in- 
spect was  the  direct  cause  of  Intestate's  death, 
defendant  was  responsible  therefor. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,   Master  and  Servant,   {   233.] 

8.    APFEAIi— SUPBEVK     COUBT— SCOPB    OV    Sl- 
VDCW. 

In  an  action  for  death  of  a  servant,  whether 
the  damages  assessed  were  excessive  is  not  open 
to  review  on  appeal  to  the  Supreme  Court,  after 
affirmance  by  the  Appellate  Court 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  8  4322.] 

Appeal  from  Appellate  Court,  Second  Dis- 
trict. 

Action  by  Annie  Grelg  against  the  Spring 
Valley  Coal  Company.  From  a  Judgment  for 
plaintiff,  affirmed  by  the  Appellate  Court,  de- 
fendant appeals.    Affirmed. 

This  is  an  appeal  from  a  Judgment  of 
the  Appellate  Court  affirming  a  Judgment 
of  the  circuit  court  in  favor  of  appellee  for 
$4,000. 

The  following  statement  of  facts  made 
by  the  Appellate  Court  in  its  opinion  is  a 
correct  and  fair  statement: 

"Appellee  sued  the  Spring  Valley  Coal 
Company  to  recover  damages  caused  by  the 
death  of  her  husband.  The  case  was  tried 
upon  the  first  and  second  counts  of  the  dec- 
laration, which  alleged  that  appellant  owned 
and  operated  a  coal  mine,  known  as  'Mine 
No.  1,'  at  Spring  Valley ;  described  minutely 
the  machinery  and  appliances  involved  In  this 
case ;  charged  that  appellee's  husband,  James 
Grelg,  was  In  appellant's  employ  as  engineer 
of  the  retail  chute  engine,  and  that  it  was  the 
duty  of  appellant  and  Its  officers  and  repre- 
sentatives operating  and  managing  the  mine 
to  comply  with  the  statute  of  the  state  of  Il- 
linois relating  to  coal  mines,  and  not  to  will- 
fully fail  to  comply  with  any  of  its  provi- 
sions, and  to  see  that  all  dangerous  places 
above  and  below  were  properly  marked  and 
danger  signals  displayed  wherever  required, 
and  that  at  the  date  of  her  husband's  death, 
and  for  a  long  time  prior  thereto,  defendant 
wrongfully  and  willfully  failed  and  neglect- 
ed to  cause  the  dangerous  places  In  said  dec- 
laration described  to  be  properly  marked  and 
to  cause  danger  signals  to  be  displayed  there- 
at, and  the  declaration  set  out  10  different 
respects  in  which  appellant  failed  to  comply 
with  the  law,  and  it  alleged  that  by  reason 
thereof  her  husband  lost  his  life.  She  re- 
covered a  verdict  and  Judgment  for  $4,000, 
from  which  the  company,  appeals. 

"Mine  No.  1  is  situated  In  a  deep  valley, 
close  to  a  steep  bluff  west  thereof.  In  the 
operation  of  the  mine  there  was  brought  to 
the  top,  coal,  earth,  and  rock,  in  pit  cars,  ele- 


vated to  the  top  in  a  cage  and  taken  off  the 
cage  at  the  top.  Some  years  before  the  ac- 
cident in  question,  appellant  bad  established 
a  dump  for  the  earth  and  rock  a  little  distance 
away  from  the  mouth  of  mine  No.  1,  had  laid 
a  track  up  an  incline  upon  which  to  convey 
cars  containing  earth  and  rock,  to  be  dumped 
at  the  top  of  the  incline  and  returned  to  the 
bottom  of  the  incline,  near  the  mouth  of  the 
mine,  and  had  established  an  engine  having 
a  drum  around  which  a  cable  was  run,  con- 
nected with  said  car,  and  the  car  was  oi>er- 
ated  by  this  engine  in  going  up  the  incline, 
and  then  allowed  to  run  down  the  Incline  by 
gravity,  restrained  by  a  brake  on  the  drum, 
which  brake  was  operated  by  the  engineer. 
The  engine  had  been  set  with  reference  to 
this  work  upon  the  rock  dump,  and  a  build- 
ing had  been  built  over  the  engine  after  it 
was  set  This  engme  was  about  30  years  old 
at  the  time  appoiiee's  husband  was  killed. 
The  building  was  so  constructed  and  the 
machinery  so  located  that  the  operator  could 
work  the  engine  and  all  its  appliances,  and 
at  the  same  time  look  at  the  car  ascending 
and  descending  upon  the  rock  dump  incline. 
Afterwards  It  was  found  desirable  to  convey 
to  the  top  of  the  bluff  coal  designed  for  re- 
tall  trade  In  Spring  Valley,  and,  by  the  aid 
of  another  cable  wound  upon  another  drum 
on  the  other  side  of  this  same  engine,  cars 
loaded  with  coal  were  taken  up  another  track 
laid  up  the  side  of  the  hill  to  its  top,  where 
they  were  dumped.  These  cars  were  operated 
by  the  same  engine  and  engineer  that  oper- 
ated the  rock  dump ;  but,  because  the  track 
ran  in  a  different  direction  up  the  hill  from 
that  which  went  up  the  rock  dump,  the.  en- 
gineer could  not  stand  In  his  proper  place  to 
see  and  operate  all  the  machinery,  and  at  the 
same  time  to  watch  the  ascent  and  descent  of 
the  car  going  up  the  retail  track.  Afterwards 
appellant  Installed  another  engine  for  the 
rock  dump  Incline,  and  thereafter  the  engine 
and  appliances  already  described  ceased  to  be 
used  in  connection  with  the  rock  dump  and 
were  used  solely  to  take  cars  of  coal  up  the 
incline  to  the  retail  coal  dump  at  the  top  of 
the  hill  and  bring  empty  cars  back  to  the  foot 
When  cars  of  coal  from  the  bottom  came  to 
the  top  of  the  mine  and  were  run  off  the 
cage,  they  were  run  to  the  south  over  a  place 
provided  for  weighing.  Those  cars  designed 
for  the  wholesale  trade  were  there  dumped, 
and  the  coal  was  weighed,  and  then  passed 
over  a  shaker  screen  and  delivered  upon  rail- 
road flat  cars  underneath.  Pit  cars  loaded 
with  coal  designed  for  the  retail  trade  were 
passed  over  this  weighing  place  without  being 
weighed  or  dumped,  and  then  run  back  north 
on  a  switch  past  the  top  of  the  mine  to  a 
point  about  20  feet  from  the  mouth  of  the 
mine,  and  there  weighed  and  dumped  into  a 
car  stationed  on  the  retail  incline  track  and 
having  the  capacity  of  two  pit  cars,  and, 
when  this  car  had  received  about  S,500  pounds 
of  coal,  it  was  then  hauled  to  the  top  of  the 
bluff,  and  there  dumped,  and  the  empty  car 


Digitized  by 


Google 


1044' 


80  NORTHEASTERN  REFORTBB. 


on. 


was  then  let  down  the  Incline.  The  plaintiff's 
proof  tended  to  show  that  it  was  necessary, 
or  at  least  proper  and  customary  and  the 
nearly  or  quite  universal  practice,  (or  the 
engineer  to  watch  the  car  as  it  went  up  the 
hill,  so  as  to  stop  it  when  it  reached  the 
dump,  and  also  to  see  that  it  was  properly 
dumped,  and  also  to  watch  it  as  it  came 
down  the  hill.  When  the  car  started  to  come 
down  the  engineer  shut  off  the  power  to  save 
the  expense  of  letting  it  down  by  steam,  and 
allowed  the  car  to  come  down  by  gravity, 
and  in  the  operation  of  letting  a  car  come 
down  the  hill  It  was  necessary  for  him  to  use 
one  hand  and  one  foot  To  stop  the  applica- 
tion of  the  steam  power,  It  was  necessary 
to  pull  a  lever  which  threw  the  machinery 
out  of  gear,  and  there  was  no  way  provided 
for  lieeping  It  out  of  gear,  except  for  him 
to  hold  the  lever  with  one  hand.  At  the 
same  time,  It  was  necessary  for  him  to  ap- 
ply the  brake  to  the  drum  over  which  the 
twisted  wire  rope  or  cable  wound  and  im- 
woimd  which  was  attached  to  the  descending 
car.  This  application  of  the  brake  was  made 
by  the  engineer  by  pressing  his  foot  upon  a 
foot  lever.  When  the  drum  was  in  gear,  the 
hand  lever  for  taking  and  keeping  the  drum 
out  of  gear  and  the  foot  lever  for  applying 
the  brake  to  the  drum  were  about  as  far 
apart  as  a  man  could  reach.  The  cable  pass- 
ed through  an  opening  In  the  side  of  the  en- 
gine room  some  2  or  2^  feet  wide  from  side 
to  side,  8  or  10  Inches  high,  and  a  little  over 
5  feet  above  the  floor  of  the  engine  room, 
and  Its  width  from  side  to  side  was  to  per- 
mit the  play  of  the  rope  from  one  side  to 
the  other  of  the  drum  as  it  wound  and  un- 
wound thereon. 

"The  jury  were  warranted  In  finding,  from 
the  proof,  that  in  order  to  watch  the  car  as 
it  descended  It  was  customary  and  reason- 
ably necessary  for  the  engineer  to  look 
through  this  same  aperture,  holding  on  with 
one  hand  to  the  lever  which  held  the  drum 
out  of  gear  and  keeping  his  foot  upon  the 
brake  and  the  brake  thus  applied  and  under 
bis  control,  and  while  doing  these  things  to 
also  turn  his  head  in  the  opposite  direction 
from  the  drum  and  engine.  When  he  did 
this,  his  head  was  within  a  few  Inches  of  the 
wire  cable,  which  cable,  if  the  speed  became 
at  all  rapid,  the  proof  shows  would  sway  vi- 
olently from  side  to  side.  Appellant's  hus- 
band was  alone  In  the  building,  and  had  just 
sent  a  car  of  coal  to  the  top  of  the  hill  and 
caused  it  to  be  dumped,  and  was  letting  It 
down  the  hill.  All  that  happened  is  perhaps 
not  known,  but  a  rod  which  held  the  foot 
brake  to  the  floor  broke,  the  car  ran  down 
without  being  held  in  check  by  the  brake,  the 
brake  lever  was  found  lying  on  the  floor,  the 
clutch  lever,  six  feet  and  two  or  three  inches 
long,  was  bent  over  near  the  floor,  the  wire 
rope  was  found  tangled  about  the  drum  and 
lying  on  the  floor,  the  boards  on  the  side  of 
the  building  where  the  opening  was  were 
broken  in,  and  the  engineer  was  found  lying 


on  the  floor,  with  his  feet  at  th?  place  where 
he  must  have  stood  to  bold  his  levers  and 
look  through  this  opening  in  the  wall.  Uis 
skull  had  been  torn  off,  and  he  was  otberwiM 
very  seriously  hurt,  and  died  soon  after.  Ap- 
parently, when  the  bolt  which  held  the  foot 
lever  broke,  be  lost  control  of  the  car.  and  it 
descended  with  great  rapidity,  and  the  cable 
swayed  from  side  to  side'  and  struck  the  m- 
glneer  on  the  aide  of  bis  bead." 

McDougali,  Cliapman  &  Bayne,  for  appel- 
lant William  Hawthorne  and  John  L.  Mur- 
phy, tor  appellee. 

FARMER  J.  (after  stating  the  facts).  Ap- 
pellant first  Insists  that  the  trial  court  erred 
in  not  directing  a  verdict  in  its  favor,  and 
that  the  Appellate  Court  erred  In  not  revets- 
ing  the  Judgment  for  that  reason.  The  basis 
for  this  contention  is  that  the  place  where 
the  deceased  was  working  and  the  machinery 
with  wliich  he  performed  his  work  were  no 
part  of  appellant's  mine,  and  that  appellant 
was  not  required  by  the  statute  to  have  it 
examined  for  the  purpose  of  determining 
whether  it  was  a  safe  place  for  employes  to 
work  in.  To  quote  from  appellant's  argument: 
"The  principal  ground  relied  upon  by  the  de- 
fendant to  sustain  the  motion  to  take  the 
case  from  the  jury  was  the  fact  that  the  re- 
tail engine  house  in  question  did  not  consti- 
tute a  part  of  the  mine  or  the  mining  plant 
which  the  mhie  manager  was  required  to  see 
that  all  dangerous  places  above  and  below 
are  properly  marked  and  that  danger  sig- 
nals are  displayed  wherever  they  are  requir- 
ed,' or  in  which  the  company  was  forbidden 
to  permit  workmen  to  enter  the  mine  to  work 
therein,  except  under  the  direction  of  the 
mine  manager,  until  all  conditions  shall  have 
been  made  safe."  This  is  the  principal  qnea- 
tlon  argued  and  relied  upon  for  a  reversal 
of  this  case.  It  is  claimed  the  duties  of  ex- 
amination and  inspection  of  the  mine  requir- 
ed by  the  statute  relate  only  to  that  portion 
of  the  mine  or  plant  underground,  togetlier 
with  the  shaft  from  which  coal  is  taken  and 
men  lowered  and  raised,  and,  when  the  coal 
has  been  hoisted  and  dumped  from  the  pit 
cars,  the  mining  operations  concerned  in-  the 
work  have  entirely  ceased,  and  that  machin- 
ery Installed  for  a  convenient  handling  of  it 
from  that  time  Is  not  a  part  of  the  mine. 

Section  34  of  chapter  03  of  the  act  concern- 
ing mines  and  miners  (Hurd's  Rev.  St  1906, 
p.  1394),  defines  the  words  "mine"  and  "coal 
mine"  to  mean  "any  and  all  parts  of  the 
property  of  a  mining  plant  0n  the  surface  or 
underground,  which  contribute,  directly  or  In- 
directly, under  one  management,  to  the  min- 
ing or  handling  of  coal."  It  Is  just  as  nec- 
essary, and  the  provisions  of  the  act  referred 
to  as  certainly  require,  that  coal,  rock,  and 
other  material  brought  up  by  way  of  the  shaft 
out  of  the  earth  shall  be  moved  away  from 
the  shaft  as  that  they  shall  be  brought  up 
out  of  the  rooms  and  entries  of  the  mine. 
Many  of  the  provisions  of  the  statute  relate 
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to  the  examtnatlon  and  safeguarding  condi- 
tions on  the  top,  and  appliances  for  the  re- 
moval of  coal  when  brought  up  out  of  the 
shaft  must  be  regarded  as  much  a  part  of 
the  mine  as  the  appliances  tor  bringing  It  up. 
No  distinction  can  be  made  between  appli- 
ances used  for  removing  coal  to  the  place 
where  It  is  dumped  on  steam  care  for  ship- 
ment, and  those  used  for  removing  it  to  the 
place  where  It  is  damped  for  the  convenience 
of  the  retail  trade.  In  either  event,  It  to  a 
part  of  the  mining  operation  to  remove  the 
coal  to  some  place  where  it  will  not  render 
unsafe  or  dangerous  to  employes  any  condi- 
tions at  the  top  of  the  mine.  Section  2  of 
the  act  concerning  mines  and  miners,  among 
other  things,  requires  that  both  the  upper 
and  lower  landing  at  the  t(V  of  each  shaft 
shall  be  kept  clear  and  free  frcnn  loose  ma- 
terial, and  fenced  with  gates,  so  as  to  pre- 
vent dtber  men  or  material  from  falling  In- 
to It;  and  paragraph  "d"  of  section  16  malses 
it  the  duty  of  the  mine  manager  to  "see  that 
all  dangerous  places  above  and  below  are 
properly  marked,  and  that  danger  signals  are 
displayed  wherever  they  are  required."  It 
would  seem  machinery  and  appliances  used 
In  facilitating  the  work  of  removing  coal  and 
other  material  brought  out  of  the  mine  and 
In  complying  with  the  requirements  of  the 
statute  as  to  the  condition  In  which  the  top 
shall  be  kept  are  embraced  within  the  statu- 
tory definition  of  a  coal  mine.  The  building 
and  machinery  at  which  deceased  was  em- 
ployed contributed  "under  one  management, 
to  the  mining  or  handling  of  coal,"  and  were 
therefore  a  imrt  of  the  mine. 

Starne  v.  People,  222  111.  189,  78  N.  B.  61, 
Involved  the  constitutionality  of  a  statute 
that  Is  not  Involved  in  this  case,  and  what  Is 
said  there  can  have  no  application  here. 

This  engine  was  originally  Installed  for  the 
operation  of  appliances  to  remove  to  the 
dump  rock  brought  out  of  the  mine,  and, 
when  the  incline  was  built  for  the  removal  of 
coal  to  the  dump  designed  for  retail  trade, 
another  drum  and  cable  were  added,  and  the 
same  engine  operated  appliances  used  for 
that  purpose  also.  Subsequently,  and  before 
the  accident  to  the  deceased,  another  engine 
and  provisions  were  made  for  the  removal 
of  the  rock  to  the  dump,  and  the  engine  the 
deceased  was  operating  at  the  time  of  his 
death  was  used  only  In  taking  coal  up  to 
the  retail  dump  and  bringing  back  empty 
cars.  It  was  well  said  by  the  Appellate 
Court:  "When,  therefore,  this  engine  was 
used  to  carry  rock  and  earth  up  one  Incline 
and  also  coal  designed  for  retail  trade  up 
another  Incline,  its  operation  was  a  part  of 
the  operation  of  the  mine  and  within  the 
protection  of  the  statute  when  it  was  operat- 
ing a  ear  on  the  rock  dump  Incline.  Will  it 
be  said  it  was  not  equally  In  the  service  of 
the  mine,  and  was  not  equally  a  part  of  this 
mlniug  plant  and  used  in  the  handling  of 
coal,  when  operating  the  car  of  coal  from 
the  pit  car  dump  to  the  other  dump  at  the 


top  of  the  adjacent  bluff?  When  the  ma- 
chinery was  used  for  both  Inclines,  the  en- 
gineer frequently  took  a  loaded  car  up  one 
Incline  with  one  cable  over  one  drum,  at  the 
same  time  he  let  another  car  down  the  other 
incline  by  the  other  cable  over  the  other 
drum  attached  to  the  same  engine.  Was  one 
side  of  this  engine  a  part  of  this  tninlng 
plant,  and  the  other  side  not  a  part  of  It? 
We  conclude  Its  entire  operation  was  a  part 
of  this  mining  plant  which  contributed,  di- 
rectly or  indirectly,  to  the  mining  or  handling 
of  coal.  The  fact  that  it  was  afterwards 
withdrawn  from  service  In  hoisting  rock  and 
earth  to  that  dump  does  not  change  the 
situation." 

Mo  attempt  was  made  by  appellant  to  com- 
ply with  the  statute  requiring  an  examination 
by  the  mine  manager  of  the  place  and  ap- 
pliances at  and  with  which  the  deceased 
was  required  to  perform  his  work.  It  Is  said 
the  top  foreman  was  in  the  building  the  morn- 
ing the  accident  happened,  while  deceased 
was  operating  the  machinery,  and  saw  noth- 
ing wrong  with  it ;  also  that  Bruno  Hellgelst, 
who  operated  the  rock  dump  engine,  had 
been  instructed  by  the  top  foreman  to  ex- 
amine the  machinery  for  the  purpose  of  keep- 
ing it  in  order,  and  that  he  had  visited  the 
place  for  that  purpose  the  day  before  the 
accident,  and  found  It  In  perfect  condition. 
This  was  clearly  not  a  compliance  with  the 
law  requiring  examinations  to  be  made  by 
a  licensed  mine  examiner,  and  It  was  not  In- 
tended by  appellant  to  be  a  compliance  with 
the  statute.  If  appellant  consciously  omitted 
to  comply  with  the  statutory  requirements, 
this  constituted  a  willful  violation  of  the 
statute.  Odin  Coal  Co.  v.  Denman,  185  IIL 
413.  57  N.  B.  192,  76  Am.  St.  Rep.  45;  Carter- 
ville  Coal  Co.  v.  Abbott,  181  III.  495,  55  N. 
E.  131;  Donk  Bros.  Coal  Co.  v.  Peton,  192 
III.  41,  61  N.  E.  330;  Catlett  v.  Young,  143 
III.  74,  32  N.  B.  447.  If  the  death  of  de- 
ceased resulted  from  appellant's  willful  fail- 
ure to  comply  with  the  statute.  It  would  he 
liable.  Cartervllle  Coal  Co.  v.  Abbott,  supra; 
Catlett  V.  Young,  supra;  Odin  Coal  Co.  v. 
Denman,  supra.  There  was  evidence  fairly 
tending  to  prove  the  death  resulted  from 
such  failure,  and  the  question  was  properly 
submitted  to  the  jury. 

Some  complaint  is  made  of  rulings  of  the 
court  In  admitting  certain  evidence.  This 
consisted  principally  In  permitting  certain 
questions  asked  on  cross-examination  of  the 
appellant's  witnesses  by  appellee's  coimsel  to 
be  answered  over  appellant's  objections.  We 
are  of  opinion  that  It  was  legitimate  cross- 
examination,  and  there  was  no  substantial 
error  in  the  court's  rulings  In  that  respect. 

The  rulings  of  the  court  in  giving  and  re- 
fusing instructions  were  In  harmony  with 
the  law  as  we  understand  It,  and  no  error 
was  committed  In  that  regard. 

Whether  the  damages  assessed  against  ap- 
pellant are  excessive  is  not  open  to  review  in 
this  court 
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There  being  no  reversible  error  In  the  rec- 
ord, the  Judgment  of  the  Appellate  Court  is 
affirmed. 

Judgment  affirmed. 

(22S  III.  520) 

OAUM?  et  al.  v.  VILI/AGB  OV  GLHN 

BLLYN. 

(Supreme   Court  of   Illinois.     April  8,   1907.) 

1.  Watebs  and  Water  Coukses— Public  Wa- 
TEB  Supply— Acquisition  or  Works  bt 
Municipal  Corporation  —  Oroinai^ces  — 
sufficibhcv. 

Act  June  10,  1893  (Hurd's  Rev.  St.  1905, 
c.  24,  {§  26C-267),  authorizing  cities  and  villages 
to  purchase  or  lease  waterworks  from  the  own- 
er of  the  same,  and  providing  that  before  such 
leasing  or  purchase  shall  be  binding  the  city 
council  or  board  of  trustees  shall  pass  and  pub- 
lish an  ordinance  including  the  terms  of  such 
lease  or  purchase,  etc.,  was  sufficiently  com- 
plied with  by  an  ordinance  for  the  leasing  of 
waterworks  setting  forth  the  lease  in  the  pre- 
amble of  the  ordinance  and  referring  to  it  in  the 
body  thereof. 

2.  Same— IjEasinq  Waterworks— Optioh  to 
Purchase— Validitt  of  IjEase. 

Under  Act  June  19,  1893  (Hurd's  Rev.  St 
1905,  c.  24,  ii  266-267),  authorizing  cities  and 
villages  to  purchase  or  lease  waterworks,  an 
ordinance  authorizing  the  leasing  of  water- 
works was  not  invalid  because  it  contained  an 
option  from  the  water  comjiany  to  the  village 
authorizing  the  village  to  purchase  the  water- 
worker 

3.  Municipal  CoRPORAXiONa  —  Public  Im- 
PBovEifENTB— Description  of  Improvement 

— SUFFICIBNCT. 

A  village  improvement  ordinance  for  the 
construction  of  water  mains  to  be  connected 
with  waterworks,  providing  that  all  hydrants 
should   be   of   standard   pattern   and   approved 


manufacture,  to  have  not  less  than  4iA-inch 
barrel,  full  valve  area,  and  two  2i^-inch  hose 
couplings   with    standard    thread,    of   sufficient 


length  to  set  in  a  5%  feet  deep  trench,  with  4 
inch  hub  base,  positive  drips,  and  all  parts  re- 
movable without  breaking  the  ground  around 
hydrants,  and  further  providing  that  wherever, 
in  the  laying  of  the  foregoing  lines  of  pipe.  It 
may  be  necessary  to  change  the  line  or  grade  of 
any  pipe,  the  change  shall  be  made  with  special- 
ly curved  pipes  or  bends,  all  the  aforedescribed 
pipe,  castings,  and  connections  to  be  laid  in 
trenches  excavated,  on  lines  above  described,  to  a 
depth  of  5%  feet  below  the  grade  or  surface  of 
said  streets  and  avenues,  described  the  improve- 
ment with  sufficient  particularity. 
4.  Saue— Expense  of  LinnNa  and  Execut- 
ing Contract. 

Local  Improvement  Act  1897.  {  94  (Hurd's 
Rev.  St  1905,  c.  24,  §  600),  provides  that  cities, 
towns,  and  villages  having  a  population  of  less 
than  100,000  may,  by  an  improvement  ordinance, 
include  in  the  assessment  not  to  exceed  6  per 
cent,  of  the  amount  of  such  assessment  to  be 
applied  towards  the  payment  of  the  expense  of 
making  and  levying  the  assessment,  and  of  the 
letting  and  executing  of  contracts,  etc.  Beld 
that,  where  an  improvement  in  a  village  contain- 
ing less  than  100.000  inhabitants  was  estimated 
to  cost  $40,000,  an  ordinance  including  the  sum 
of  $2,.350  as  the  cost  of  making  and  levying  the 
special  assessment,  letting  and  executing  con- 
tracts, etc.,  was  valid. 

Appeal  from  Du  Page  County  Court;  Maz- 
zlnl  Slusser,  Judge. 

Application  by  the  village  of  Glen  Ellyn 
to  confirm  a  special  assessment  Mary  T. 
Gault  and  others  file  objections  to  confirma- 


tion as  to  their  lands.    ObJectJons  overruled, 
and  objectors  appeal.    Affirmed. 

Robert  Redfleld,  George  N.  Lyman,  and 
Louis  J.  Fierson  (Tolman,  Redfleld  &  Sex- 
ton, of  counsel),  for  appellants.  S.  I<.  Batlije, 
for  appellee. 

HAND,  J.  This  was  an  application  In  tlie 
county  court  of  Du  Page  county  to  confirm 
a  special  assessment  to  pay  the  cost  ot  con- 
structing a  system  of  water  mains  in  the 
streets  of  the  village  of  Glen  Ellyn,  in  said 
county,  which  mains,  when  the  improvemeDt 
Is  completed,  will  connect  with  the  water- 
works, located  In  said  village,  of  the  Glen 
Ellyn  Water  Company,  and  which  -water- 
works have  been  leased  by  the  said  village 
from  said  water  company  from  the  let  day 
of  July,  1906,  to  the  Ist  day  of  July,  1921. 
for  the  purpose  of  supplying  water  and  fnr- 
nlshlng  fire  protection  to  the  citizens  of  said 
village.  The  appellants  api)eared  and  filed 
objections  to  confirmation  as  to  their  lands. 
which  objections  were  overruled,  and  tbey 
have  prosecuted  an  appeal  to  this  court. 

The  first  objection  to  confirmation  urged 
In  this  court  is  that  the  improvement  ordi- 
nance is  void  on  the  ground  that  the  ordi- 
nance providing  for  the  leasing  of  said  wa- 
terworks by  said  village  and  authorizing  tbe 
president  of  the  board  of  trustees  and  the 
village  clerk  of  said  village  to  execute  a  lease 
of  said  waterworks  for  and  on  behalf  oC  tbe 
village  with  said  water  company  does  not 
comply  with  the  terms  of  "an  act  to  enable 
cities.  Incorporated  towns  and  villages  to 
purchase  or  lease  waterworks,"  apixoved 
June  19,  1893,  in  force  July  1,  1893  (Hurd's 
Rev.  St  1905,  p.  340),  by  virtue  of  which  act 
said  lease  was  made,  in  this:  That  said  ordi- 
nance authorizing  said  waterworks  to  be 
leased  by  said  village,  and  a  lease  thereof  to 
be  executed  by  the  president  of  the  board  of 
trustees  and  the  village  clerk,  did  not  set 
out  the  terms  of  the  proposed  lease  thn-ein, 
and  that  said  lease  contained  an  option  from 
the  water  company  authorizing  tbe  village 
to  purchase  said  waterworks  from  it  at  any 
time  during  the  life  of  said  lease.  The  act 
of  1893  provides  "that  In  all  cities.  Incor- 
porated towns  and  villages  where  water- 
works are  now  constructed  or  may  hereafter 
be  constructed  by  any  person  or  Incorporated 
company,  the  city,  town  or  village  authori- 
ties in  such  cities,  towns  or  villages  may  pur- 
chase or  lease  such  waterworks  from  the 
owner  or  owners  of  the  same:  Provided, 
however,  that  before  such  leasing  or  pur- 
chase shall  be  binding  upon  said  city,  incor- 
porated town  or  village,  the  city  council  or 
the  board  of  trustees  shall  pass  an  ordinance 
including  the  terms  of  such  lease  or  pur- 
chase, which  ordinance  shall  be  published  in 
a  newspaper  published  In  said  city,  incorpo- 
rated town  or  village  at  least  once  in  each 
week  for  two  successive  weeks,  and  said 
ordinance  shall  be  posted  for  a  period  of  not 
less  than  ten  days  in  at  least  five  public 
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places  In  such  city,  Incorporated  town  or  vil- 
lage"; and  unless  there  shall  be  submitted 
to  said  city  council  or  board  of  trustees, 
Avithin  21  days  after  said  ordinance  is  so 
published  and  posted,  a  petition  signed  by 
20  per  cent  of  the  number  of  voters  voting 
at  the  last  general  city,  town,  or  village  elec- 
tion, asking  that  such  lease  or  purcliaBe  shall 
be  submitted  to  a  vote,  thie  city  council  or 
board  of  trustees  may  consummate  the  leas- 
ing or  purchase  provided  for  in  the  said 
ordinance;  but.  If  such  petition  shall  be  filed 
-within  the  time  aforesaid,  it  shall  be  the 
duty  of  the  city  council  or  board  of  trustees, 
by  ordinance,  to  call  a  special  election,  as 
may  be  provided  by  law,  to  vote  upon  the 
question  of  said  leasing  or  parchase,  and,  If 
a  majority  of  the  voters  voting  upon  such 
question  at  such  election  vote  in  favor  of 
such  leasing  or  purchase,  then  said  city 
council  or  board  of  trustees  shall  proceed  to 
complete  said  leasing  or  purchase,  but,  if  a 
majority  of  the  votes  cast  are  against  such 
leasing  or  purchase,  then  said  city.  Incorpo- 
rated town,  or  village  shall  proceed  no  fur- 
ther with  said  leasing  or  purchase  for  the 
period  of  six  months  next  raosulng.  The 
board  of  trustees  on  March  IS,  1906,  passed 
an  ordinance,  which  was  approved  on  March 
20,  1906,  designated  as  "Ordinance  No.  111." 
which  reads,  in  part,  as  follows:' 

"An  ordinance  authorizing  and  directing  the 
president  and  clerk  of  the  village  of  Glen 
EUyn  to  enter  Into  a  lease  with  the  Glen 
Ellyn  Water  Company. 

"Be  It  ordained  by  the  president  and  board 
of  trustees  of  the  village  of  Glen  Ellyn,  as 
follows: 

"Whereas,  the  village  of  Glen  Ellyn  Is  de- 
sirous of  furnishing  water  to  its  citlssens  and 
Is  also  desirous  of  securing  fire  protection," 
etc.,  which  ordinance  thereupon  recites  cer- 
tain conditions  existing  in  the  village,  and 
then  sets  out  the  proposed  lease  with  the 
Glen  Ellyn  Water  Company  in  h«ec  verba, 
and  concludes  as  follows:  "Now,  therefore, 
be  it  ordained  by  the  president  and  board  of 
trustees  of  the  village  of  Glen  Ellyn,  as  fol- 
lows: 

"Section  1.  That  the  president  and  clerk 
of  the  village  of  Glen  Ellyn  be  and  are  here- 
by authorized  and  directed  to  enter  into  said 
lease,  on  behalf  of  said  village,  with  the 
Glen  Ellyn  Water  Company,  In  the  terms 
above  set  out,  when  this  ordinance  has  been 
published  and  posted  as  provided  by  law. 

"Sec.  2.  This  ordinance  shall  be  In  force 
from  and  after  its  passage." 

The  ordinance  was  published  and  posted 
in  accordance  with  the  provisions  herein 
stated;  and,  no  petition  for  its  submission 
to  a  vote  of  the  people  having  been  presented 
to  the  board  of  trustees  of  the  village,  the 
lease  with  the  water  company  was  duly  ex- 
ecuted by  the  president  of  the  board  of  trus- 
tees and  the  village  clerk. 

Counsel  for  appellants  concede  that  the 


lease  was  set  out  in  the  ordinance  as  passed, 
published,  and  posted,  but  say  it  was  con- 
tained in  the  preamble  of  the  ordinance  and 
not  in  the  body  of  the  ordinance,  and  for  that 
reason  urge  it  was  not  Included  In  the  ordi- 
nance within  the  meaning  of  the  act  of  1893. 
While  it  has  been  held  that  the  preamble  is 
no  part  of  an  ordinance,  we  think  the  ordi- 
nance In  question  substantially  complies  with 
the  statute,  and  that  within  the  meaning  of 
the  act  of  1893  the  lease  was  included  within 
the  ordinance  as  passed,  published,  and  post- 
ed. The  object  sought  to  be  accomplished 
by  requiring  the  lease  or  purchase  to  be  In- 
cluded in  the  ordinance  as  passed,  published, 
and  posted  was  tliat  the  Inhabitants  of  the 
city.  Incorporated  town,  or  village  to  which  It 
was  to  apply  might  be  fuAy  advised  as  to  the 
action  the  city  council  or  board  of  trustees 
was  about  to  take  with  reference  to  the  pro- 
viding of  a  water  supply  for  said  city,  town 
or  village,  and  we  think  It  clear  that  object 
was  as  fully  accomplish^  by  Including  the 
lease  In  quratlon  in  the  preamble  as  it  would 
had  the  lease  been  incorporated  in  the  body 
of  the  ordinance.  If,  however.  It  should  be 
held  that  the  statute  required  the  terms  of 
the  lease  or  purchase  to  be  set  out  in  htec 
verba  In  the  body  of  the  ordinance,  we  think 
that  was  done  In  this  case  by  reference,  as 
section  1  of  the  ordinance  expressly  provides 
that  the  president  and  clerk  of  the  village 
"be  and  are  hereby  authorized  and  directed 
to  enter  into  said  lease,  on  behalf  of  said 
village,  with  the  Glen  Ellyn  Water  Company, 
in  the  terms  above  set  out,  when  this  ordi- 
nance has  been  published  and  posted  as  pro- 
vided by  law."  In  Hutt  v.  City  of  Chicago, 
132  III.  352,  23  N.  E.  1010,  a  section  of  an  or- 
dinance for  the  extension  of  a  street,  after 
describing  the  proposed  street  and  the  proper- 
ty sought  to  be  taken,  concluded,  "in  accord- 
ance with  the  plan  hereto  annexed,"  and  It 
was  held  that  by  said  clause  the  plan  men- 
tioned was  to  be  treated  as  a  part  of  the  or- 
dinance. See,  also,  Louisville  &  Nashville 
Railroad  Co.  v.  City  of  East  St  Louis,  184  111. 
656,  25  N.  B.  962. 

It  Is  also  urged  that  the  ordinance  author- 
izing the  leasing  of  said  waterworks  Is  void, 
as,  It  Is  said,  the  lease  contains  an  option 
from  the  water  company  to  the  village  au- 
thorizing the  village  to  purchase  the  water- 
works, when  the  statute  only  authorizes  the 
leasing  or  parchase  of  waterworks  and  does 
not  authorize  the  leasing  of  waterworks  with 
an  option  to  purchase  the  8am&  The  clause 
in  the  lease  referred  to  reads  as  follows: 
"It  Is  further  stipulated  and  agreed  that  the 
said  second  party  has  the  option  of  purchas- 
ing said  waterworks,  Including  all  the  prop- 
erty above  described  and  everything  connect- 
ed therewith,  at  any  time  daring  the  term 
of  this  lease,  at  the  price  of  eight  thousand 
six  hundred  dollars  ($8,600),  and  the  amounts 
which  may  have  been  paid  in  rentals  under 
this  lease  at  the  time  of  such  purchase,  in 
excess  of  five  hundred  and  sixteen  dollars 
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($518)  per  annum,  sball  be  applied  upon  sucb 
purchase  price  and  In  reduction  thereof  at 
tbe  time  of  sucb  purcbase."  The  lease  found 
In  tbe  ordinance  recites  that  the  waterworks 
cost  the  water  company  the  sum  of  $8,600, 
and  provides  that  the  village  shall  pay  to  the 
water  company,  as  rent  therefor,  $516  for  the 
flrst  year  and  $1,016  per  year  thereafter  for 
tbe  balance  of  the  term  created  by  the  lease. 
We  are  of  tbe  opinion  that  tbe  lease  was  not 
rendered  void  by  the  Insertion  therein  of  the 
option  clause  hereinbefore  set  out  The  lease 
with  that  clause  eliminated  Is  a  yalid  lease, 
and  we  are  unable  to  see  how  its  insertion  in 
tbe  lease  made  the  lease  void.  Tbe  village  is 
under  no  obligation  to  acc^t  said  option, 
and  it,  as  against  the  village,  cannot  be  en- 
forced. 

It  is,  however,  urged  that  tbe  village  has 
agreed,  by  tbe  terms  of  the  lease,  to  pay  more 
rent  than  It  would  have  agreed  to  pay  if  said 
option  had  not  been  inserted  in  said  lease. 
We  find  no  evidence  of  that  fact  in  this  rec- 
ord. If,  however,  such  were  .the  fact,  we  do 
not  think  that  would  avoid  the  lease  In  this 
proceeding.  No  part  of  the  assessment  sought 
to  be  collected  in  this  proceeding  will  or' can 
be  used  to  pay  tbe  rent  to  accrue  to  the  water 
company  under  said  lease,  but  must  be  used 
to  pay  for  the  water  mains,  and  the  connec- 
tions therewith,  placed  In  the  streets  of  said 
village,  and  the  only  bearing  the  lease  has 
upon  the  validity  of  tbe  assessment  sought  to 
be  collected  in  this  proceeding  Is  that  the  vil- 
lage would  not  be  authorized  to  levy  a  special 
assessment  to 'raise  a  fund  with  which  to 
place  water  mains  in  the  streets  of  the  vil- 
lage unless  It  had  provided  a  water  supply 
for  use  In  connection  with  said  mains,  as  a 
special  assessment  cannot  be  levied  to  defray 
the  cost  of  an  improvement  where  tbe  im- 
provement sought  to  be  constructed,  when 
completed,  will  be  ineffectual  without  a  fur- 
ther Improvement,  which  will  involve  further 
action  on  behalf  of  tbe  municipal  authorities 
before  it  can  be  constructed.  Village  of  Hyde 
Park  V.  Carton,  132  111.  100,  23  N.  B.  600; 
Hutt  V.  City  of  Chicago,  supra.  We  think 
the  village  authorities  had  previous  to  tbe 
levying  of  the  assessment  now  sought  to  be 
collected  made  a  valid  lease  with  the  water 
company  of  Its  waterworks,  and  thereby  ob- 
tained a  water  supply  to  be  used  In  connec- 
tion with  the  mains  proposed  by  the  improve- 
ment ordinance,  together  with  their  connec- 
tions, to  be  placed  in  the  streets  of  tbe  vil- 
lage, which  are  to  be  paid  for  by  said  assess- 
ment, and  that  the  objection  that  the  ordi- 
nance authorizing  the  making  of  said  lease 
was  void  is  without  force,  and  waa  properly 
overruled. 

The  next  objection  urged  is  that  tbe  im- 
provement ordinance  does  not  sufficiently  de- 
scribe tbe  Improvement,  in  this:  That  the 
description  of  the  hydrants  and  the  pipes  to 
be  used  to  make  the  water  mains  conform  to 
changes  in  the  grade  of  the  streets  is  in- 


definite, and  that  tbe  grade  at  wtaidi  tiie 
mains  are  to  be  laid  in  tbe  streets  Is  uncer- 
tain. The  ordinance  provides  that  "all  hy- 
drants shall  be  of  standard  pattern  and  ap- 
proved manufacture,  to  have  not  less  than 
4%-Inch  barrel,  full  valve  area,  and  two  2%- 
incb  hose  couplings  with  standard  thread, 
of  sufficient  length  to  set  in  a  5^  feet  deep 
trench,  with  4-inch  hub  base,  positive  dripe, 
and  all  parts  removable  without  breaking  tbe 
ground  around  hydrants."  The  terms  "stand- 
ard pattern  and  approved  manufacture," 
when  taken  in  connection  with  the  descrip- 
tion of  the  hydrants  which  follows,  do  not 
render  the  character  of  the  hydrants  which 
are  to  be  used  in  the  improvement  indefinite 
or  uncertain.  The  size,  weight,  and  charac- 
ter of  the  pipe  to  be  used  in  tbe  improve- 
ment are  all  fully  specified  in  tbe  ordlnaiMe, 
and  tbe  engineer  In  charge  of  tbe  work  testi- 
fied that  tbe  term  "standard  hydrants,"  when 
used  in  omnection  with  pipes  of  a  given 
thickness,  has  a  well-defined  trade  meaning. 
Chicago  Union  Traction  Co.  y.  City  of  Chica- 
go, 223  111.  37,  79  N.  B,  67.  The  hydrants 
were  sufficiently  specified  In  the  ordinance. 

The  ordinance  also  provides  that  'Wher- 
ever, In  the  laying  of  the  foregoing  lines  of 
pipe,  it  may  be  necessary  to  change  the  line 
or  grade  of  any  pipe,  tbe  change  shall  be 
made  with  specially  curved  pipes  or  bends." 
This  provision  left  no  discretion,  we  think, 
in  the  engineer  as  to  where  changes  should 
be  made  In  the  lines  of  pipe  or  where  epe- 
cially  curved  pipes  or  bends  should  be  used, 
but  confined  sucb  changes  and  tbe  use  of  tbe 
specially  curved  pipes  or  bends  to  such  places 
In  tbe  lines  of  pipe  as  were  found  necessary 
to  make  the  lines  of  pipe  conform  to  the 
grade.  Ewart  v.  Village  of  Western  Springs 
180  111.  318,  64  N.  B.  47&  The  ordinance 
also  provides:  "All  tbe  aforedescribed  pipe, 
castings  and  connections  shall  be  laid  In 
trenches  excavated,  on  lines  above  described, 
to  a  depth  of  five  and  one-half  feet  below 
the  grade  or  surface  of  said  streets  and 
avenues."  The  transmission  of  water  through 
water  mains  does  not  depend  upon  gravity,  as 
in  tbe  case  of  sewers  and  drains,  but  upon 
pressure.  The  g^de  specified  In  an  improve- 
ment ordinance  like  the  one  here  in  question 
is  therefore  only  essential  to  enable  tbe  engi- 
neer or  contractor  to  determine  tbe  amount 
of  excavation  to  be  made.  The  specification 
of  the  "grade  or  surface,"  found  in  this  ordi- 
nance, we  think  therefore  refers  to  the 
surface  of  the  street,  and  clearly  points  out 
that  the  pipe,  castings,  and  connections  which 
form  the  water  mains  provided  for  in  this 
improvement  shall  be  laid  6\k  feet  below  the 
surface  of  the  street 

It  Is,  however,  urged  that  the  land  npan 
which  the  village  of  Glen  Bllyn  is  situated  is 
rolling,  and  its  streets  undulating,  and  that 
it  would  for  that  reason  be  Impracticable  to 
lay  the  water  mains  exactly  at  5^  feet  be- 
low tbe  surface  of  the  street    A  substantial 
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compliance  with  an  ordinance  Is  all  that  Is 
necessary  (People  t.  Chnrcb,  192  111.  802,  61 
N.  E.  406),  and  the  ordinance  expressly  pro- 
vides tbat  where,  in  laying  the  water  mains, 
it  becomes  necessary  .to  change  the  line  or 
grade  thereof,  such  changes  should  be  made 
by  using  curred  pipes  or  bends,  which  pro- 
vision was  clearly  inserted  in  the  ordinance 
to  meet  the  uneven  conditions  of  the  lands  in 
the  village  over  which  the  streets  run  in 
which  the  water  mains  were  to  be  laid.  We 
think  the  improvement  ordinance  described 
the  Improvement  with  sufficient  particularity. 

The  ordinance  provides  that  the  whole  cost 
of  the  Improvement,  including  the  sum  of 
$2,360,  being  the  amount  Included  in  the  esti- 
mate as  the  cost  of  making  and  levying  the 
special  assessment,  letting  and  executing  con- 
tracts, attending  and  making  return  of  aa- 
eessment  rolls,  and  the  necessary  estimates, 
examinations,  and  expenses  connected  with 
the  proceedings  provided  for,  inclndlng  court 
costs  and  the  collecting  of  the  assessment, 
should  be  paid  by  Bpedal  assessment,  and  It 
is  urged  tbat  the  expenses  of  "letttaig  and  ex- 
ecuting contracts"  was  unauthorized  and  void 
and  had  the  eCTect  to  annul  the  assessment 
Section  94  of  the  local  Improvement  act  of 
1897  (Hurd's  Rev.  St  1905,  c.  24,  |  600)  pro- 
vides tbat  cities,  towns,  and  villages  having 
a  population  of  less  than  100,000  may.  In  and 
by  the  Improvement  ordinance  include  In  the 
asessment  not  to  exceed  6  per  centum  of  the 
amonnt  of  such  assessment  to  be  applied  to- 
wards the  payment  of  the  expense  of  mak- 
ing and  levying  the  assessment  and  of  the  let- 
ting and  executing  of  contracts,  and  the  cost 
and  expense  attending  the  making  and  return 
of  the  assessment  roll,  and  the  necessary 
estimates,  examinations,  advertisements,  etc., 
connected  with  the  proceedings  therein  pro- 
vided for.  Including  the  oourt  costs  and  other 
costs  of  making  and  ooUecting  said  assess- 
ment The  improvement  in  this  case  was 
estimated  to  cost,  in  round  numbers,  the  sum 
of  $40,000,  and,  as  the  village  of  Glen  Ellyn 
contained  less  than  100,000  Inhabitants,  we 
are  of  the  opinion  the  ordhiance.  In  the  par- 
ticnlar  pointed  out  was  valid. 

In  Betts  v.  City  of  NapervIUe,  214  111.  380, 
73  N.  E.  752,  relied  upon  by  appellants,  the 
ordinance  provided  for  the  payment  of  a 
specified  amount  for  the  maintenance  of  the 
board  of  local  Improvements  in  the  village  of 
NapervIUe,  which  provision  was  held  invalid. 
In  that  case  it  was  held  the  maintenance  of 
the'  board  of  local  improvements  should  be 
paid  by  general  taxation,  and  not  by  special 
assessment.  We  see  no  objection,  however,  to 
a  ^>eclal  assessment  upon  property  specially 
benefited  to  pay  the  entire  cost  of  the  local 
Improvement  which  we  think  may  Include 
the  cost  of  "letting  and  executing  contracts" 
connected  with  the  improvement  When  the 
question  then  before  the  court  Is  borne  in 
mind,  we  find  nothing  in  the  Betts  Case  In- 
consistent with  this  tioidlng. 


Finding  no  reversible  error  In  this  record, 
the  Judgment  of  the  county  court  will  be  af- 
firmed. 

Judgment  affirmed. 

(22«  ni.  5S0) 

CHICAGO  CITY  RY.  CO.  v.  SHREVB. 
(Supreme  Court  of  Illinois.     April  18,  1907.) 

1.  Pleading— Aides  bt  Vebdict. 

In  an  action  against  a  street  railway  com- 
pany for  injuries  to  a  passenger,  allegations 
tbat  defendant,  through  its  servants  in  charge 
of  the  operation  and  management  of  the  car,  so 
carelessly  and  improperly  ran,  managed,  and 
operated  it  that  as  a  result  the  car  thereby  ran 
into  and  collided  with  a  wagon  on  the  track, 
though  general,  were  sufficient  after  verdict  to 
support  a  judgment  for  plaintiff. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  39,  Pleading,  U  1454,  1467,  1473.] 

2.  Judgment— Abbest— Defective  Pleading. 

In  an  action  against  a  street  railway  com- 
pany for  Injury  to  a  passenger,  caused  by  a 
collision  of  the  car  with  a  wagon  driven  through 
an  opening  in  a  wall  extending  parallel  with 
the  track,  a  count  of  a  declaration  averred  the 
existence  of  the  opening  in  the  wall,  that  it  con- 
nected with  a  plank  roadway  laid  from  the 
street  through  the  opening,  and  that  "long  prior 
to  and  at  the  time  and  place  in  question  said 
opening  and  roadway  were  used  by  teams  and 
wagons."  Held,  that  though  the  extent  of  the 
use  of  the  passagewny  through  the  opening  is 
not  averred,  and  upon  demurrer  the  averment 
might  have  been  held  insufficient  it  was  suffi- 
cient, on  motion  in  arrest  of  judgment  to  sup- 
port a  judgment  for  plaintiff. 

3.  Same- Motion. 

On  a  verdict  for  plaintiff,  the  court  will 
regard  every  material  fact  upon  tbe  motion  in 
arrest  of  judgment,  alleged  in  the  declaration 
or  fairly  or  reasonably  inferable  from  what  is 
alleged,  as  proved  on  the  trial. 

FEd.  Note.— For  ca.ses  in  point  see  Cent  Dig. 
vol.  30,  Judgment  !  490.) 

4.  Cabriebs  —  iNJuniEs  to  Passenger  —  Ac- 
tion-Question FOB  JUBY. 

In  an  action  aganst  a  street  railway  com- 
pany for  injuries  to  a  passenger,  caused  by 
the  car  colliding  with  a  wagon  which  was  driven 
through  an  opening  in  a  wall  extending  parallel 
with  the  track,  held,  under  the  evidence,  a  ques- 
tion for  the  jury  whether  the  company  was 
guilty  of  actionable  negligence  in  approaching 
the  opening  with  its  car  in  the  manner  in  which 
it  did,  or  whether  it  bad  taken  such  reasonable 
precaution  to  warn  its  servants  of  the  approach 
ot  teams  through  such  opening  as  would  rea- 
sonably guard  its  passengers  from  tieing  In- 
jured by  cars  colliding  with  such  teams. 

5.  Same— Dutt  of  Cabbieb. 

It  is  a  carrier's  duty  to  use  a  very  high  de- 
gree of  care  to  safely  transport  its  passengers, 
doing  all  tbat  human  care,  vigilance,  and  fore- 
sight can  reasonably  do,  in  view  ot  the  char- 
acter and  mode  of  conveyance  adopted,  consist- 
ent with  the  practical  operation  of  its  cars. 

[Ed.  Note.— For  cases  In  point  see  (3ent  Dig. 
vol.  9,  carriers,  {  1087.] 

6.  Trial  —  Instbuotions  —  CoNSTBUcmoii   as 
A   Whole. 

In  an  action  against  a  street  railway  com- 
pany for  injuries  to  a  pasnenger,  caused  by 'col- 
lision with  a  wagon,  an  instruction  that  it  Is 
the  duty  of  carriers  to  do  all  that  human  care, 
vigilance,  and  foresight  can  reasonably  do,  un- 
der the  circumstances  and  in  view  of  the  char- 
acter and  the  mode  of  conveyance  adopted,  rea- 
sonably to  guard  against  accidents,  etc.,  was 
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not  erroneoas  for  not  limiting  die  degree  of 
care  required  to  such  care  as  is  consistent  with 
the  practical  operation  of  the  road,  where,  when 
considered  with  other  instructions,  the  instruc- 
tion could  not  have  misled  the  jury  as  to  the 
degree  of  care  required. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial.  ${  704-706,  709.] 

7.  EviDERC*  —  Opinion  —  Physical    Condi- 
tion. 

In  an  action  against  a  street  railway  com- 
pany for  injuries  to  plaintiff  while  a  passenger, 
the  admission  of  testimony  of  expert  witnesses, 
who  talked  with  her  and  made  experiments  by 
sticking  pins  in  her  flesh  and  manipulating  her 
limbs,  to  determine  whether  or  not  she  was 
feigning  paialysis,  and  their  opinions  as  to  her 
condition,  was  not  error;  the  court  having  re- 
peatedly informed  the  witnesses  that  they  were 
to  base  their  opinions  only  upon  what  they  had 
seen,  and  not  upon  any  statements  made  to 
them  by  plaintiff,  or  upon  any  physical  mani- 
festations of  the  plaintiff  within  her  control,  and 
having  excluded  specifically  all  evidence  from 
the  consideration  of  the  Jury  which  could  by 
any  possibility  be  regarded  an  infringement  of 
the  rule  against  the  consideration  by  them  of 
any  subjective  condition  In  the  plaintiff  brought 
out  during  the  examination  of  the  witnesses. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  Jole  B.  Shreve  against  tbe  Chi- 
cago City  Railway  Company.'  From  a  judg- 
ment of  tbe  Appellate  Court  of  the  First 
District,  affirming  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

This  is  an  action  on  the  case,  commenced 
by  the  appellee  against  the  appellant  In  the 
superior  court  of  Cook  county,  to  recover 
damages  for  a  personal  injury  alleged  to  have 
been  sustained  by  the  appellee,  while  a  pas- 
senger upon  one  of  the  cars  of  the  appellant, 
in  consequence  of  tbe  collision  between  said 
car  and  a  truclj  wagon  drawn  by  two  horses 
upon  one  of  the  public  streets  In  the  city  of 
Chicago.  The  case  was  tried  before  a  Jury, 
and  resulted  in  a  verdict  In  favor  of  tbe  ap- 
pellee for  the  sum  of  $2,500,  upon  which  the 
court,  after  overruling  a  motion  for  a  new 
trial  and  in  arrest  of  Judgment,  rendered 
Judgment,  which  Judgment  has  been  affirm- 
ed by  the  Appellate  Court  for  the  First  Dis- 
trict, and  a  further  appeal  has  been  prose- 
cuted to  this  court 

The  declaration  contained  three  counts. 
The  first  count  alleged  that  on  the  19th  day 
of  August,  1901,  tbe  defendant  was  possessed 
of  and  was  operating  a  certain  street  railway 
running  north  and  south  on  Clark  street  then 
and  there  a  public  highway  in  the  city  of 
Chicago,  upon  which  railway  It  operated 
certain  passenger  cars  as  a  common  carrier 
for  the  conveyance  of  passengers  for  hire, 
and  that  at  tbe  time  and  place  aforesaid  tbe 
plaintiff  became  and  was  accepted  by  the  de- 
fendant as  a  passenger  for  hire  on  one  of  its 
said  passenger  cars,  which  it  was  then  and 
there  operating  along  its  said  railway  in  a 
southerly  direction,  and  then  and  there  paid 
to  the  defendant  her  fare  as  such  passenger, 
and  that  while  she  was  rid<ng  as  such  pas- 
senger In   said  street  car  upon  said  street 


railway  In  the  vicinity  of  Fourteenth  street 
and  exercising  ordinary  care  for  hec  own 
safety,  the  defendant,  through  its  servants  in 
charge  of  the  operation  and  management  of 
said  car,  so  carelessly  and  improperly  ran, 
managed,  and  operated  said  car  that,  as  a 
result  and  in  consequence  thereof,  said  car 
thereby  then  and  there  ran  Into  and  collided 
with  a  certain  wagon  then  upon  said  railway 
track,  and  the  plaintiff  was  thereby  then  and 
there  tlirown  violently  against  a  portion  of 
said  car,  and  her  left  arm  and  shoulder 
were  thweby  then  and  there  severely  and 
permanently  injured,  and  divers  bones  of  her 
body  were  thereby  then  and  there  sprained, 
dislocated,  and  broken,  and  she  was  tlier^y 
severely  and  permanently  injured,  etc.  The 
second  count  was  identical  with  the  first 
count  with  the  exception  that  it  allied  the 
plaintiff,  at  the  time  she  was  injured,  "was 
the  proprietress  of  and  conducting  a  dress- 
making establishment  from  which  she  de- 
rived a  profit  of,  to  wit  $20  per  week."  The 
third  count,  after  showing  that  appellant 
was  engaged  in  operating  an  electric  street 
car  line  in  the  city  of  Chicago  and  that  the 
plaintiff  was  a  passenger  upon  one  of  its  cars 
for  hire,  alleged  that  there  was  located  upon 
the  west  line  of  Clark  street  between  Thir- 
teenth and  Fourteenth  streets,  a  certain  high 
wall,  running  parallel  with  and  but  a  few 
feet  west  of  said  south-bound  track,  and  that 
there  was  a  certain  opening  in  said  wall 
which  connected  with  a  certain  plank  road- 
way laid  from  said  Clark  street  through  said 
opening  westward  to  a  certain  freight  or  dock 
house  situated  upon  the  bank  of  the  Chicago 
river,  and  that  long  prior  to  and  at  the  time 
and  place  In  question  said  opening  and  road- 
way were  used  for  teams  and  wagons  in  go- 
ing from  Clark  street  to  or  near  said  freight 
or  dock  house,  and  from  and  near  said  freight 
or  dock  house  to  Clark  street  and  In  each 
case  they  were  required  to  cross  defaidanfs 
south-bound  track;  that  by  reason  of  the 
height  of  said  wall,  and  of  the  proximity 
of  the  defendant's  south-bound  track  thereto, 
its  servants  in  charge  of  Its  south-boand  cars 
were  unable  to  discover  teams  attached  to 
wagons  being  driven  easterly  along  said  road- 
way, towards  and  through  said  opening  Into 
Clark  street  until  said  teams  and  wagons 
were  almost  upon  the  track  upon  which  said 
south-bound  cars  were  running,  which  made 
said  crossing  a  dangerous  place,  where  col- 
lisions between  defendant's  south-bound  cars 
have  occurred  and  were  likely  to  occur,  all 
of  which  facts  the  plaintiff  alleged  were 
known  to  the  defendant  or  by  the  exercise 
of  due  care  In  that  regard  should  have  been 
known  to  It ;  that  by  reason  of  the  premises 
It  was  the  duty  of  the  defendant  to  its  pas- 
sengers for  hire  on  its  south-bound  cars  to 
have  maintained  a  flagman,  signal  device,  or 
other  suitable  appliance  at  said  opening  to 
warn  its  servants  in  charge  of  its  south-bound 
cars  when  a  team  or  wagon  was  being  driven 
towards  and  ab9ut  to  pass  through  said  opoi- 
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ing  Into  Clark  street,  and  that  In  the  absence 
of  such  flagman,  signal  device,  or  other  ap- 
pliance there  was  danger  of  its  south-botind 
cars,  or  some  of  tbein,  colliding  with  teams 
and  "wagons  being  driven  along  said  roadway 
and  through  said  opening  into  Clark  street, 
but  that  the  defendant,  not  regarding  said 
duty,  negligently  failed  and  neglected  to  main- 
tain a  flagman,  signal  device,  or  other  suit- 
able appliance  at  said  opening  in  said  wall 
for  the  purpose  aforesaid;  that  at  the  time 
aforesaid  the  plaintiff  became  and  was  ac- 
cepted by  the  defendant  as  a  passenger  for 
bire  on  one  of  Its  said  street  cars,  which  It 
was  then  and  there  operating  southerly  along 
said  south-bound  track,  and  that  while  plain- 
tiff was  riding,  as  such  passenger,  In  said 
street  car  upon  said  south-bound  track  along 
said  wall,  and  approaching  said  opening  In 
said  wall,  and  while  she  was  exercising  due 
care  for 'her  own  safety,  a  certain  team  of 
horses  hauling  a  heavy  truck  wagon  was  be- 
ing driven  along  said  roadway  easterly  to- 
wards and  through  said  opening  In  said  wall, 
and  across  said  street  car  tracks;  and  that, 
as  a  result  of  and  in  consequence  of  the  de- 
fendant's failure  to  maintain  a  flagman,  sig- 
nal device,  or  other  suitable  appliance  at  said 
oi>entng  for  the  purpose  aforesaid,  defend- 
ant's servants  in  charge  of  said  car  did  not 
learn  of  the  approach  of  said  team  and  truck 
wagon  In  sufficient  time  to  stop  the  car,  and 
as  a  result  and  in  consequence  thereof  said 
car  then  and  there  collided  with  great  force 
and  violence  with  said  truck  wagon  so  being 
driven  through  said  opening  and  across  said 
track  as  aforesaid,  and  as  a  r^ult  and  in  con- 
sequence of  said  collision  plaintiff  was  then 
and  there  thrown  violently  against  a  certain 
portion  of  said  car,  and  her  left  arm,  shoul- 
der, and  side  were  thereby  injured,  etc. 

The  general  issue  was  pleaded  to  the  decla- 
ration, and  at  the  close  of  the  plaintiffs  evi- 
dence, and  again  at  the  close  of  all  the  evi- 
dence, the  appellant  made  a  motion  that  the 
Jury  be  instructed  to  And  for  the  defendant, 
which  motion  was  denied  by  the  court,  where- 
upon the  appellant  asked  the  court  to  give 
to  the  Jury  the  following  Instruction:  "De- 
fendant cannot  be  held  liable  in  this  case  for 
not  maintaining  a  flagman,  signal  device,  or 
other  such  appliance  at  the  opening  In  the 
wall  In  question,  to  warn  its  servants  in 
charge  of  its  south-bound  cars  when  a  team 
or  wagon  was  approaching  towards  and  about 
to  drive  through  said  opening  into  Clark 
street.  Under  the  law  and  the  evidence  of 
this  case  defendant  did  not  owe  a  duty  to 
maintain  a  flagman,  signal  device,  or  other 
such  warning  appliance  at  said  opening." 
This  instruction  the  court  declined  to  g;lve  to 
the  Jury. 

The  evidence  was  conflicting.  That,  how- 
ever, introduced  on  behalf  of  the  appellee, 
fairly  tended  to  show  that  the  appellee,  on 
the  19th  day  of  August,  1901,  in  company 
with  her  daughter,  took  one  of  appellant'! 


south-bound  electric  cars  In  the  downtown 
district  of  the  city  of  Chicago  to  go  to  her 
home  on  Wentworth  avenue.  In  the  south 
part  of  the  city.  The  car  was  an  open  car, 
with  seats  running  cross-wise  of  the  car  and 
facing  each  other.  The  appellee  and  her 
daughter  occupied  the  west  end  of  the  first 
seat  In  the  rear  of  the  motorman.  They> 
faced  towards  the  rear  of  the  car;  the  daugh- 
ter occupying  the  end  seat  The  car  passed 
south  upon  Clark  street,  and  as  it  approached 
Fourteenth  street  a  team  hitched  to  a  heavy 
truck  wagon  was  driven  from  the  west  upon 
the  car  line  of  appellant  through  an  opening 
in  the  stone  wall  standing  upon  the  dividing 
line  between  the  west  line  of  Clark  street  and 
the  I>ake  Shore  &  Michigan  Southern  and  oth- 
er railroad  tracks  situated  at  that  place.  The 
stone  wall  stood  about  2  feet  west  of  the 
west  rail  of  the  street  car  line.  The  motor- 
man  saw  the  team  as  It  emerged  from  the 
opening  when  the  car  was  some  25  feet  north 
of  the  opening  and  did  what  he  could  to  stop 
the  car,  but  without  avail.  The  car  struck 
the  wagon  on  the  north  side,  betwe^i  the 
wheels,  with  such  violence  that  the  wagon 
was  pushed  westward  and  wedged  In  between 
the  wall  and  the  car.  The  wagon  was  crush- 
ed and  broken,  the  car  was  disabled,  and  the 
wrecking  wagon  and  crew  of  appellant  were 
called  to  clear  the  track.  The  driver  of  the 
team,  and  the  man  with  him,  were  thrown 
from  the  wagon  to  the  ground,  and  the  shoul- 
der, arm,  and  chest  of  the  appellee  were  bruls- 
ed  and  injured.  The  opening  In  the  stone 
wall  had  existed,  substantially  as  It  was  on 
the  day  of  the  Injury,  for  a  number  of  years, 
and  while  It  bad  a  sign  over  the  top  or  on 
the  side  which  Indicated  that  It  was  for  the 
use  of  fire  engines  only,  and  had  a  gate  by 
which  it  could  be  closed,  it  was  planked  as  a 
roadway.  The  gate  was  usually  open,  and 
the  roadway  through  the  opening  was  in  use 
by  grocerymen,  butchers,  and  draymen  as  a 
means  of  entering  the  railroad  right  of  way, 
which  roadway  at  that  point  across  the  rail- 
road grounds  was  used  by  parties  for  the 
purpose  of  driving  upon  from  Clark  street  to 
buildings,  dock  houses,  eta,  situated  upon  the 
Chicago  river  near  by,  to  deliver  groceries 
and  meat  and  receive  freight  from  boats 
which  were  lying  In  the  Chicago  river;  the 
distance  from  Clark  street  to  the  Chicago 
river  at  that  point  being  something  like  200 
feet.  The  opening  had  been  In  frequent  use 
as  such  means  of  Ingress  and  egress  for 
teams  for  many  years.  The  team  attached 
to  the  truck  with  which  the  car  collided  had 
been  driven  through  the  opening  on  its  way 
to  the  river  about  30  minutes  before  the  ac- 
cident, and  was  returning  to  the  street  at 
the  time  of  the  collision.  The  car  was  run- 
ning at  full  speed  as  It  approached  the  open- 
ing, and  the  gong  was  not  sounding. 

William  J.  Hynes  and  C.  Le  Boy  Brown 
(Mason  B.  Starring,  of  counsel),  for  appellant. 
James  O.  McSbane,  for  appellee. 
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HAND,  J.  (after  stating  the  facts).  It  Is 
first  contended  that  the  third  count  of  the 
declaration  does  not  show  any  duty  resting 
upon  the  appellant  to  protect  the  appellee 
from  Injury  consequent  upon  the  collision  of 
Its  car  with  said  truck  wagon  at  the  opening 
in  said  wall,  as  It  is  said  that  count  of  the 
declaration  does  not  show  that  said  opening 
was  in  frequent  use  by  teams  as  a  paesage- 
way  from  Clark  street  to  the  Chicago  riyer, 
and  that  from  the  averments  of  that  count 
its  use  may  have  been  only  an  occasional 
use  and  teams  may  have  passed  through  it 
only  a  few  times  and  at  rare  interrals,  in 
which  event  the  appellant  would  not  have 
been  required  to  take  notice  of  its  dangerous 
condition  as  a  means  of  egress  and  ingress 
from  Clai^  street  to  said  railroad  grounds 
over  appellant's  tracks,  and  that  by  reason 
of  wont  of  such  notice  the  appellant  was  not 
required  to  take  steps  to  guard  against  the 
injury  of  its  passengers  at  that  point  arls> 
Ing  from  collisions  between  its  cars  and  pass* 
ing  teams  and  wagons.  The  suSiciency  of  the 
declaration  was  not  challenged  by  demurrer, 
and  the  only  action  of  the  appellant  question- 
ing its  sufiSdency  was  by  Its  motion  in  arrest 
of  Judgment  No  defect  Is  pointed  out  in  the 
first  count  of  the  declaration,  and,  while  the 
negligence  charged  in  that  count  is  general, 
after  verdict  It  was  clearly  sufficient  to  sup- 
port a  Judgment  in  favor  of  appellee.  Chica- 
go City  Hallway  Co.  v.  Jennings,  157  111.  2T4, 
41  N.  B.  629;  Illinois  Central  Railroad  Co.  ▼. 
W'eiland,  179  111.  609,  54  N.  E.  300;  Chicago 
General  Railway  Co.  v.  Carroll,  180  111.  273, 
59  N.  E.  551.  We  are  also  of  the  opinion  that 
the  third  count,  after  verdict  when  tested 
by  motion  in  arrest  of  Judgment,  was  suffi- 
cient to  support  the  Judgment  In  favor  of  the 
appellee.  Gerke  v.  Fancher,  lo8  III.  373,  41 
N.  E.  982.  That  count  averred  the  existence 
of  the  opening  in  the  wall,  that  it  connected 
with  a  plank  roadway  laid  from  Clark  street 
through  said  opening  westward  to  the  freight 
house  or  dock  house  at  the  Chicago  river,  and 
"that  long  prior  to  and  at  the  time  and  place 
In  question  said  opening  and  roadway  were 
used  by  teams  and  wagons."  While  the  ex- 
tent of  the  use  of  the  passageway  through  the 
opening  is  not  averred,  and  upon  demurrer 
the  averment  might  have  been  held  to  be  In- 
sufficient on  motion  in  arrest  of  Judgment 
the  mle  is  different  The  court  will  Intend 
that  every  material  fact  upon  motion  In  ar- 
rest of  Judgment,  alleged  In  the  declaration 
or  fairly  or  reasonably  Inferable  from  what 
is  alleged,  was  proved  on  the  trial.  Penn- 
sylvania Co.  V.  Ellett  132  III.  G54,  24  N.  E. 
539. 

It  Is  next  contended  that  the  court  erred 
in  declining  to  take  the  case  from  the  Jury, 
and  in  refusing  the  instruction,  after  the 
motion  for  a  peremptory  Instruction  had  been 
overruled,  that  the  appellant  could  not  be 
held  liable  for  a  failure  to  maintain  a  flag- 
man, signal  device,  or  other  such  appliance 
at  the  opening  in  the  wail  to  warn  its  serv- 


ants, as  its  cars  approached  fbe  opening, 
when  a  team  or  wagon  was  about  to  drive 
upon  its  8outh-l>ound  track  through  the  opeD- 
ing.  Two  grounds  of  negligence  are  relied 
upon  as  a  basis  of  recovery:  First  the 
failure  of  defendant  through  its  servants, 
to  approach  the  opening  in  the  wall  with  its 
cars  with  such  diligence  as  would  enable  it 
to  discoyer  the  approach  of  a  team  and  wag- 
on, In  case  the  same  were  about  to  pass 
through  the  opening  in  front  of  Its  moving 
cars;  and,  secondly,  the  failure  to  maintain 
at  the  opening  a  flagman,  or  signal  device, 
or  other  appliance,  to  give  warning  of  an 
approaching  team.  The  opening  had  been  hi 
the  wall  for  a  number  of  years.  It  was 
planked  and  connected  with  the  driveway  up- 
on the  railroad  grounds  leading  to  the  river 
west  of  the  opening.  It  had  been  used  as  a 
passageway  for  teams  attached  to  vebldea 
for  many  years,  which  use  was  frequent; 
The  wall  was  so  high  that  an  approaching 
team  from  the  west  could  not  be  seen  by  the 
servants  of  appellant  In  charge  of  Its  cars, 
or  appellant's  cars  discovered  by  the  drivw 
of  the  team.  We  think,  therefore.  It  was  a 
question  of  fact  for  the  Jury,  In  Tlew  of  all 
the  circumstances  disclosed  by  the  evidence, 
to  determine  whether  the  appellant  knew  or 
ought  to  have  known  of  the  condition  of  said 
opening  and  driveway,  and  whether  it  was 
guilty  of  actionable  negllgoice  in  approaching 
the  opening  with  its  car  in  the  manner  in 
which  it  did  on  the  occasion  of  the  injury  to 
the  appellee,  or  whether  it  had  taken  sodi 
reasonable  precaution  to  warn  Its  servants  of 
the  approach  of  teams  through  said  opening 
as  would  reasonably  guard  its  passengMS 
from  being  Injured  by  Its  cars  coming  tn 
collision  with  such  teams.  The  appellee  was 
g\illty  of  no  wrong,  and  the  obligation  rested 
upon  the  appellant  to  use  a  very  high  degree 
of  care  to  safely  transport  her  upon  Its  car, 
and  it  was  required,  in  law,  to  do  all  that 
human  care,  vigilance,  and  foresight  could 
reasonably  do,  in  view  of  the  character  and 
mode  of  conve.vance  adopted,  consistent  with 
the  practical  operation  of  its  cars,  to  safely 
carry  the  appellee.  North  Chicago  Street 
Railroad  Co.  v.  Polkey,  203  111.  225.  67  N. 
E.  793;  Tri-Olty  Railway  Co.  v.  Gould,  217 
111.  317,  75  N.  E.  403.  And  whether  it  used 
such  care  and  performed  the  duty  which  it 
owed  the  appellee  at  the  time  of  the  collision 
between  its  car  and  said  tmck  wagon,  in 
view  of  the  conflicting  evidence,  was  a  ques- 
tion of  fact.  We  think  the  court  property 
declined  to  take  the  case  from  the  Jury,  and 
did  not  err  in  declining  to  Instruct  the  Jut 
that  the  appellant  was  not  liable  to  the  ap- 
pellee by  reason  of  the  failure  on  Its  part 
to  maintain  a  flagman,  signal  device,  or  other 
such  appliance  at  the  point  where  teams 
came  upon  the  track  through  the  opening  in 
said  wall. 

It  Is  further  contended  that  the  court 
erred  In  giving  to  the  Jury  the  appellee's 
second  instruction,  which  reads  as  follows: 
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"The  conrt  Instructs  the  Jury  tbat  !t  Is  tbe 
duty  of  common  carriers  to  do  all  tbat  hu- 
man care,  vigilance,  and  foresight  can  rea- 
sonably do,  under  the  circumstances  and  in 
Tlew  of  the  character  and  the  mode  of  con- 
veyance adopted,  reasonably  to  guard  against 
sccldents  and  consequential  bijurles,  and  If 
they  neglect  so  to  do  they  are  to  be  held 
strictly  responsible  for  all  consequence 
which  directly  flow  from  such  neglect  (pro- 
vided such  negl^t  and  consequence  Is  al- 
leged In  the  declaration  and  Is  established 
by  the  proofs);  that,  while  the  carrier  is 
not  an  insurer  of  the  absolute  safety  of  the 
passenger,  It  does,  however,  in  legal  contem- 
plation, undertake  to  exercise  the  highest 
degree  of  care  to  secure  the  safety  of  the 
passenger,  and  is  responsible  for  the  slight- 
est neglect  resulting  in  injury  to  the  passen- 
ger (provided  such  neglect  and  injury  Is  al- 
leged in  the  declaration  and  Is  established 
by  the  proof),  if  the  passenger  is  at  the  time 
of  the  injury  exercising  ordinary  care  for  his 
own  safety."  The  criticism  made  upon  this 
instruction  is  that  It  does  not  limit  the  de- 
gree of  care  required  of  the  appellant  to  such 
care  as  is  consistent  with  the  practical  op- 
eration of  its  street  car  line.  In  Tri-Clty 
Railway  O.  v.  Gould,  supra,  such  limitation 
was  held  necessary,  and  for  a  failure  to  in- 
clude such  limitation  in  the  instruction  tbat 
case  was  reversed.  The  instruction  in  the 
case  at  bar,  defining  the  degree  of  care  requir- 
ed of  appellant,  differs  from  the  instruction 
given  In  the  Gould  Case  in  this:  That  the 
instruction  In  this  case  requires  appellant  to 
use  only  such  care  as  it  could  reasonably 
use  under  the  circumstances,  which  italicized 
words  were  omitted  from  that  instruction; 
and  In  this  case  the  Jury  were  repeatedly  in- 
formed by  instructions  given  on  behalf  of  the 
appellant  that  it  was  bound  to  use  only  such 
care  as  was  consistent  with  the  practical 
operation  of  its  street  car  line,  and  It  does 
not  appear  that  any  instruction  of  like  ef- 
fect was  given  on  behalf  of  the  defendant  in 
the  Gould  Case.  It  has  been  repeatedly  held 
by  this  court  that  where  an  instruction  does 
not  direct  a  verdict,  or  amount  to  such  di- 
rection. It  may  be  supplemented  by  other  In- 
structions In  the  case,  and  that  where,  in 
such  case,  the  instructions,  when  considered 
together  and  as  a  whole,  correctly  state  the 
law  upon  8  given  subject,  an  omission  in  any 
one  Instruction  in  the  series  will  be  cured  If 
the  instructions  as  a  series  are  correct 
Pardridge  v.  Cutler.  168  111.  604,  48  N.  B. 
125;  Montgomery  Goal  Co.  v.  Barringer,  218 
111.  327,  75  N.  E.  9(X>.  We  think,  when  the 
second  Instruction  given  on  behalf  of  the  ap- 
pellee is  considered  in  connection  with  the 
Instructions  given  on  behalf  of  the  appel- 
lant, that  the  Jury  were  not  misled  as  to  the 
degree  of  care  which  the  appellant  was  bound 
to  use  In  operating  its  cars  at  the  time  the 
appellee  was  injured.  The  instruction  above 
referred  to,  with  the  exception  of  the  parts 
thereof  Inclosed  by  parentheses,  was  approv- 


ed in  the  case  of  Chicago  &  Alton  Railroad 
Co.  v.  Byrum,  153  111.  131,  38  N.  E.  578, 

The  appellee  claimed,  and  sought  to  show 
on  the  trial,  that  she  was  suttering  from 
paralysis  as  a  result  of  the  injury  which  she 
sustained  at  the  time  of  the  collision  be- 
tween the  street  car  and  the  truck  wagon 
and  she  called  a  number  of  medical  experts 
as  witnesses  on  her  belialf,  who  testified  that 
in  their  opinion  such  was  the  fact  From 
their  testimony  it  appeared  tbat  they  bad 
talked  with  the  appellee,  and  made  experi- 
ments, by  sticking  pins  In  her  flesh  and  ma- 
nipulating her  limbs,  to  determine  whether 
or  not  she  was  feigning  paralysis ;  and  it  Is 
urged  that  the  court  erred  in  permitting  such 
facts  to  go  to  the  Jury,  and  in  permitting 
such  witnesses  to  state  to  the  Jury  their  opin- 
ions as  to  appellee's  condition,  based  upon 
subjective,  rather  than  objective,  conditions. 
We  have  read  the  evidence  of  those  witnesses 
in  full  as  It  appears  In  the  record,  and  do 
not  think  their  evidence,  or  the  rulings  of 
the  court  in  admitting  the  same,  subject  to 
the  criticism  made  thereon.  The  court  re- 
peatedly informed  the  witnesses  that  they 
were  to  base  their  opinions  only  upon  what 
they  had  seen,  and  not  upon  any  statements 
made  to  them  by  the  appellee,  or  upon  any 
physical  manifestations  of  the  api>ellee  with- 
in her  control;  and  In  order  to  more  fully 
exclude  from  the  consideration  of  the  Jury 
all  such  statements,  experiments,  and  mani- 
festations, the  court  gave  to  the  Jury,  at  the 
Instance  of  the  appellant,  an  Instruction 
which  excluded  specifically  all  evidence  from 
the  Consideration  of  the  Jury  which  could  by 
any  possibility  be  regarded  an  infringement 
of  the  rule  against  the  consideration  by  them 
of  any  subjective  condition  In  the  appellee 
brouRht  out  during  the  examination  of  the 
expert  witnesses. 

It  is  also  said  that  the  Judgment  should 
be  reversed  by  reason  of  certain  errors  which 
it  Is  urged  were  committed  during  the  course 
of  the  trial,  viz.,  alleged  misconduct  of  the 
attorney  for  appellee,  misconduct  upon  the 
part  of  the  trial  Judge,  and  misconduct  on 
the  part  of  the  Jury  during  the  trial.  The 
present  trial  was  the  third  trial  of  the  case, 
two  Juries  having  previously  disagreed,  and 
from  the  commencement  of  this  trial  to  its 
close  there  was  a  persistent  effort  on  the 
part  of  the  attorneys  representing  the  respec- 
tive parties  to  bring  before  the  Jury  certain 
facts  and  circumstances  which  were  deemed 
by  the  trial  court  entirely  foreign  to  the 
proper  presentation  of  the  case  to  the  Jury, 
and  the  rulings  of  the  trial  Judge  were  fre- 
quently evaded  or  disregarded  by  the  attor- 
neys of  the  respective  parties.  During  the 
long  trial,  which  covered  a  period  of  10  days, 
at  times  the  Jury  apparently  participated 
somewhat  In  the  feeling  and  excltemei|t  in- 
cident to  the  trial.  The  trial  Judge,  however, 
appears  to  have  ruled  fairly  on  the  ques- 
tions presented  to  him  for  decision  during 
the  trial,  and  the  only  criticism.  If  any,  to 
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which  he  should  be  snbjected,  Is  that  he  did 
not  nse  the  power  vested  In  blm  by  the  law 
to  enforce  prompt  obedience  to  bis  rulings. 
We  think  the  case  was  not  conducted  by 
the  counsel  engaged  In  the  trial  thereof  In 
the  manner  In  which  a  case  should  be  tried 
In  a  court  of  Justice.  The  fault,  however, 
was  not  all  on  one  side,  and  we  are  not  dis- 
posed to  reverse  the  case  on  account  of  the 
misconduct  of  counsel. 

There  are  other  errors  assigned  upon  the 
record  and  discussed  in  the  briefs,  such  as 
that  the  court  erred  In  not  discharging  the 
Jury  during  the  trial  on  the  ground  of  bias 
and  prejudice  against  the  appellant,  upon  Its 
motion ;  that  the  Jury,  by  questions  asked  of 
witnesses  while  they  were  giving  their  testl- 
mony  upon  the  witness  stand,  showed  that 
they  were  prejudiced  against  the  appellant, 
and  disqualified ;  that  the  court  erred  in  de- 
clining .to  discharge  the  Jury  within  a  rea- 
sonable time  after  they  had  retired  to  con- 
sider their  verdict,  on  the  motion  of  appel- 
lant; and  that  the  court  erred  in  the  man- 
ner in  which  the  Jury  were  directed  to  bo 
polled  after  they  had  returned  their  verdict 
into  court  All  of  these  questions  have  been 
carefully  considered,  but  we  have  discovered 
no  error  in  this  record  which  we  think  should 
work  a  reversal  of  the  Judgment  rendered 
by  the  trial  court 

The  Judgment  of  the  Appellate  Court  will 
therefore  be  affirmed. 

Judgment  affirmed. 


(226  III.  MS) 

THOMPSON  v.  CLEVELAND,  O.,  C.  &  ST. 

L.  RX.  CO.  et  al. 
(Supreme  Court  of  Illinois.     April  18,   1907.) 

1.  Railroads  —  Persons  on  Track  — Licen- 
sees—Injdbies— Proximate  Cause. 

Plaintiff,  while  driving  his  calves  along  the 
highway,  went  on  defendant  railroad's  right  of 
wav  to  drive  them  back  into  the  highway  after 
they  had  gone  on  the  right  of  way  as  a  result 
of  defendant's  failure  to  provide  legal  and  prop- 
er cattle  guards,  and  while  plaintiff  was  so  en- 
gaged he  was  struck  and  injured  by  an  ap- 
proaching train.  Held,  that  the  railroad's  neg- 
ligence in  failing  to  provide  proper  cattle  guards 
was  not  the  proximate  cause  of  plaintiff's  In- 
jury, 

[EJd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  41,  Railroads,  iS  1319,  1320.] 

2.  Same  — Cabb  Requibed  —  Wuxfui.  Irju- 

BT. 

Where  plaintiff  went  on  a  railroad's  right 
of  way  to  drive  his  calves  therefrom  Into  the 
lilghway,  whence  they  had  escaped  because  of 
the  railroad's  failure  to  provide  proper  cattle 
guards,  plaintiff  was  at  most  an  Implied  licen- 
see, as  to  whom  the  railroad  company  only  owed 
the  duty  of  refraining  from  willfully  or  wanton- 
ly injuring  him. 

FEd.  Note.— For  cases  in  point  *e«  Cent  Dig. 
vol.  41,  Railroads,  {  1236.] 

3.  Same  —  Warning— Signals  —  FAiLtrBB    to 
Give. 

Where  plaintiff  was  an  implied  licensee  on 
defendant's  railroad  track  at  the  time  he  was 
Injured,  the  railroad's  failure  to  ring  the  bell 
and  blow  the  whistle  as  required  by  statute  on 


approaching  a  crossing,  which  would  have  warn- 
ed plaintiff  of  the  approach  of  the  train,  was 
insu£Scient  to  render  the  railroad  liable  for 
plaintiff's  injuries. 

SEd.  Note. — For  cases  in  point  see  Cent  Dig. 
.  41,  Railroads,  §i  1236,  1266.] 

Elrroi'  to  Appellate  Court,  Third  District 
Action  by  A.  B.  Thompson  against  the 
Cleveland,  Cincinnati,  Chicago  &  St  Louis 
Railway  Company  and  others.  From  a  Judg- 
ment sustaining  a  demurrer  to  the  complaint 
affirmed  by  the  Appellate'  Court  (123  m. 
App.  47),  plaintiff  brings  error.    Affirmed. 

The  railroad  of  the  defendants  in  errw 
crosses  a  certain  public  highway  in  Edgar 
county.  On  August  4,  19(H,  there  were  no 
proper  cattle  guards  at  this  crossing.  On 
said  date  plaintiff  in  error  was  driving  a 
numl)er  of  calves  along  the  highway.  When 
the  calves  reached  the  railroad  crossing,  th^ 
turned  and  went  a  few  yards  along  and  upon 
the  railroad  right  of  way.  Plaintiff  in  error 
followed,  and  was  attempting  to  drive  them 
back  to  the  highway  when  a  train  operated 
by  defendants  in  error  approached  the  cross- 
ing at  a  high  rate  of  speed,  without  ring- 
ing a  bell,  sounding  a  -whistle,  or  giving  any 
Other  signal  of  Its  approach.  Plalntlfl  in 
error  did  not  know  of  the  approach  of  the 
train  until  it  was  quite  near  him,  when  he 
sought  to  reach  a  place  of  safety  at  the  side 
of  the  right  of  way,  but  being  old  and  com- 
pelled to  move  slowly,  he  was  unable  to  do 
BO,  and,  while  he  was  attempting  to  cross 
a  ditch  on  the  right  of  way  In  his  endeavor 
to  reach  a  safe  place,  the  locomotive  of  the 
train  struck  one  of  the  calves  and  hurled  It 
against  the  plaintiff  thereby  injuring  him  to 
such  an  extent  as  to  require  amputation  of 
one  of  bis  legs.  Plaintiff  in  error  brought  an 
action  of  case  in  the  circuit  court  of  Edgar 
county  seeking  to  recover  damages  from  de- 
fendants In  error  for  the  injuries  so  received 
by  him.  He  filed  a  declaration  containing 
two  counts,  each  of  which  sets  up  the  facts 
above  stated.  The  two  counts  are  alike,  ex- 
cept one  charges  negligence  in  failing  to  ring 
a  bell  or  sound  a  whistle  continuously  for  80 
rods  as  the  train  approached  the  crossing, 
as  required  by  statute,  and  the  other  charges 
negligence  generally  in  failing  to  give  any 
signal  or  warning  of  the  approach  of  the 
train.  Both  counts  allege  that  except  toe 
the  negligence  of  defendants  in  error  In  fail- 
ing to  give  the  proper  warning  of  the  ap- 
proach of  the  train  to  the  crossing  plalntlfl 
in  error  would  have  discovered  the  approach- 
ing train  in  time  to  have  removed  himself 
to  a  place  of  safety.  The  circuit  court  sus- 
tained a  general  demurrer  Interposed  to  the 
declaration;  and,  plaintiff  in  error  electing  to 
stand  by  his  declaration.  Judgment  was  en- 
tered in  favor  of  defendants  in  error.  Plain- 
tiff in  error  sued  otrt  a  writ  of  error  from 
the  Appellate  Court  for  the  Third  District 
where  the  Judgment  of  the  circuit  court  was 
affirmed.  He  now  brings  the  cause  to  this 
court  by  writ  of  error. 
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F.  W.  Dundas,  for  plaintiff  in  error. 
George  B.  Gillespie  (L.  3.  Hackney,  Hamlin 
&  Gillespie,  and  R.  L.  McKlnlay,  of  counsel), 
for  defendants  In  error. 

SCOTT,  a  J.  (after  stating  the  facts). 
Plaintiff  in  error  was  on  the  right  of  way  of 
defendants  in  error,  attempting  to  drive  his 
calves  to  the  highway,  when  he  was  injured. 
The  calves  had  reached  the  right  of  way  as 
a  result  of  the  negligence  of  defendants  in 
error  in  falling  to  provide  legal  and  proper 
cattle  gnards  at  the  crossing.  Snch  negli- 
gence, however,  cannot  be  made  the  basis 
for  recovery  by  plaintiff  In  error,  as  it  was 
not  the  proximate  cause  of  the  Injury  to 
him. 

Plaintiff  in  error,  under  the  drcnmstances, 
had  an  Implied  license  to  go  upon  the  right 
of  way  for  the  purpose  of  driving  his  calves 
away.  While  he  was  upon  the  right  of  way, 
the  only  duty  whlfch  defendants  in  error 
owed  to  him  was  to  refrain  from  wantonly 
or  willfully  injuring  him.  It  Is  not  averred 
that  the  Injury  was  wantonly  or  willfully 
inflicted,  but  It  Is  averred  that  because  of 
the  failure  of  the  defendants  in  error  to  ring 
a  bell  or  sound  a  whistle,  or  give  some  other 
warning  of  the  approach  of  the  train,  plain- 
tiff in  error  was  injured. 

Plaintiff  in  error  has  argued  the  case  in  this 
court  as  though  his  right  to  recover  depended 
solely  upon  the  question  whether  or  not  he 
was  guilty  of  contributory  negligence  in  going 
upon  the  railroad  right  of  way.  He  quotes, 
in  his  argument  filed  in  this  court,  from  sec- 
tion 97  of  Shearman  &  Eedfleld  on  the  Law 
of  Negligence,  to  the  effect  that,  in  order  to 
defeat  a  recovery  by  the  plaintiff  on  the 
ground  that  he  was  trespassing  when  in- 
jured, the  trespass  must  be  culpable,  and 
not  merely  technical.  This  statement  of  the 
law  is  used  in  discussing  whether  or  not  a 
trespasser  is  guilty  of  contributory  negli- 
gence. In  the  same  section  the  following 
language  is  found:  "Most  of  the  reported 
cases  which  appear  at  first  sight  inconsistent 
with  this  proposition  »  •  •  \yin  prove, 
upon  examination,  to  be  cases  which  turned, 
not  upon  contributory  negligence,  but  upon 
the  question  whether  the  defendant  owed 
any  duty  to  persons  in  the  plaintiff's  situa- 
tion which  he  had  neglected  to  perform, 
which  Is  an  entirely  different  matter." 

The  question  here  is  not  whether  It  ap- 
pears from  the  declaration  that  plaintiff  In 
error  was  guilty  of  contributory  negligence  In 
going  upon  the  right  of  way,  but  whether  the 
defendants  In  error  owed  to  the  plaintiff  in 
error  the  duty  of  giving  warning  of  the  ap- 
proach of  their  train  by  ringing  a  bell,  sound- 
ing a  whistle,  or  otherwise. 

In  Williams  ▼.  Chicago  &  Alton  Railroad 
Co.,  135  111.  481,  26  N.  E.  661,  11  L.  R.  A. 
352.  25  Am.  St.  Rep.  397.  It  was  held  that 
unless  the  Injured  person  was  upon  a  public 
highway  or  was  a  passenger  upon  the  train 
the  railroad  company  owed  him  no  duty  to 


ring  a  bell  or  sound  a  whistle  as  required  by 
statute,  and  he  could  not  bold  the  railroad 
company  liable  for  a  failure  to  perform  the 
statutory  duty,  because  the  company  had 
violated  no  duty  which  It  owed  to  him.  The 
same  principle  was  applied  In  Illinois  Central 
Railroad  Co.  v.  Elcher,  202  ni.  556,  67  N.  B. 
376,  where  It  was  held  that  the  only  duty 
which  a  railroad  company  owes  to  a  tres- 
passer or  to  a  licensee  Is  to  refrain  from  wan- 
tonly or  willfully  Injuring  him,  and  to  use 
reasonable  care  to  avoid  Injury  to  him  after 
he  is  discovered  to  be  In  peril. 

The  declaration  in  the  case  at  bac  does 
not  disclose  any  violation  of  duty  which 
the  defendants  in  error  owed  to  plaintiff  ta 
error.  For  that  reason,  and  not  because 
it  appeared  from  the  declaration  that  the 
plaintiff  In  error  was  guilty  of  contributory 
negligence,  the  demurrer  was  properly  sus- 
tained. 

The  judgment  of  the  Appellate  Court  will 
be  affirmed. 

Judgment  affirmed. 

(226  lU.  E46) 

GLOS  et  al.  v.  GREINER. 

(Supreme  Court  of  Illinois.     April  18,  1907.) 

1.  Taxation— Tax  Titlh— QxnKTiNO  Trnut— 
Evidence. 

In  an  action  to  set  aside  tax  deeds  as  a 
cloud  on  plaintiff's  title,  where  defendant's  title 
was  proved  invalid,  but  plaintiff's  prima  facie 
title  under  a  master's  deed  on  foreclosure  of  a 
trust  deed  Is  overcome  by  proof  of  a  deed  to 
other  parties  by  the  grantors  of  the  trust  deed, 
antedating  the  trust,  plaintiff  is  not  entitled  to 
relief. 

2.  Appeai/— Revbrsal  iw  Past. 

Where  a  decree  in  an  action  to  set  aside 
tax  deeds  as  a  cloud  on  plaintiCTs  title  is  er- 
roneous as  to  one  lot,  and  the  record  on  appeal 
is  such  that  the  hisher  court  cannot  affirm  the 
decree  as  to  the  other  lots  because  a  gross  sum 
was  found  to  be  due  to  defendant  for  money 
paid  at  tax  sale  for  taxes  and  assessments,  the 
decree  must  be  reversed  as  a  whole. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |  4555.] 

Appeal  from  Superior  Court,  Cook  County ; 
Joseph  E.  Gary,  Judge. 

Action  by  Mary  R.  Grelner  against  Jacob 
Glos  and  others.  From  a  decree  for  plaintiff, 
defendants  appeal.    Reversed  and  remanded. 

Jacob  Glos,  pro  se  (John  R.  O'Connor,  of 
counsel),  for  appellants.  John  T.  Booz  and 
Alfred  B.  Holt,  for  appellee. 

CARTWRIGHT,  J.  On  April  14,  1903, 
appellee  filed  a  bill  of  complaint  in  the  su- 
perior court  of  Cook  county  against  appellants 
to  set  aside  tax  deeds  of  lots  43  and  66  In  Isa 
A.  Eberh  art's  subdivision  of  block  S  of  James 
Webb's  subdivision  of  a  certain  tract  of  land, 
and  of  lot  42  In  block  3  of  Eberhart  &  Ritch- 
ie's subdivision  of  another  tract,  both  in  Cook 
county,  alleging  that  she  was  the  owner  in 
fee  simple  and  In  possession  of  said  lots, 
and  that  the  tax  deeds  were  null  and  void 
because  the  precept  imder  which  the  sale  was 
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held  was  not  made  on  the  day  advertised  for 
the  sale.  Appellants  filed  answers,  denying 
the  allegations  of  the  bill,  and,  replications 
having  been  fllM,  the  cause  was  beard  by  the 
conrt,  and  a  decree  was  entered  setting  aside 
the  tax  deeds  as  clouds  upon  the  title  of 
appellee  upon  payment  to  the  appellants  of 
$71.55  for  moneys  paid  at  the  tax  sales  and 
for  taxes  and  assessments  and  Interest  there- 
on, and  $3  costs.  The  decree  found  that  said 
sums  of  money  had  been  paid  into  court  for 
the  use  of  appellants,  and  thereupon  the  de- 
cree was  made  absolute,  and  this  appeal  was 
taken. 

It  was  necessary  for  complainant  to  prove 
the  material  averments  of  her  bill.  They 
were  denied  by  the  answers,  but,  whether  de- 
nied or  not,  the  burden  rested  upon  her  to 
establish  the  validity  of  her  own  title,  and 
also  the  invalidity  of  the  defendants'  title. 
6  Am.  ft  Eng.  Ency.  of  Law  (2d  Ed.)  156. 
The  averments  of  ownership  and  possession 
and  that  the  tax  deeds  were  void  were  ma- 
terial, and  complainant  could  only  obtain  the 
relief  prayed  for  by  proving  them.  GJos  v. 
Huey,  181  111.  149,  54  N.  E.  905;  Glos  v. 
Miller,  213  111.  22,  72  N.  E.  714.  Unless  the 
complainant  showed  title  in  herself  she 
could  not  be  beard  to  complain  that  there 
was  a  cloud  upon  the  title  nor  ask  to  have  It 
removed.  Hopkins  v.  Granger,  62  111.  604; 
Emery  v.  Cochran,  82  111.  65.  Complainant 
proved  the  averments  of  her  bill  establish- 
ing the  Invalidity  of  defendants'  title,  and 
also  proved  that  before  the  bill  was  filed 
she  took  possession  of  the  lots  and  fenced 
them  with  a  post  and  wire  fence,  which  was 
still  sufficient  to  Inclose  them  although  some 
of  the  posts  had  disappeared,  apd  probably 
some  of  the  wires,  at  the  time  of  the  bear- 
ing. To  prove  title  in  herself  she  offered  in 
evidence  a  trust  deed  from  Isa  A.  El>erhart 
and  wife  to  Robert  II.  Smith,  trustee,  dated 
October  12,  1894,  and  recorded  October  17, 
1894,  purporting  to  convey  said  lots  as  secur- 
ity for  the  payment  of  a  note  for  $1,025  and 
interest,  payable  October  12,  189C.  She  also 
ottered  in  evidence  the  records,  flies,  and  pro- 
^ceedings  for  foreclosure  of  said  trust  deed, 
'  resulting  in  a  sale  and  a  master's  deed  to  her, 
dated  July  27,  1901,  and  recorded  Septem- 
ber 18,  1901.  As  against  the  alleged  clouds, 
the  evidence  of  possession  under  the  deed 
purporting  to  convey  the  lots  was  sufficient 
prima  facie  evidence  of  title.  Glos  v.  Mc- 
Kerlle,  212  111.  632,  72  N.  E.  700.  To  meet 
the  prima  facie  case  the  defendants  offered 
in  evidence  a  certified  copy  of  a  deed  from 
Isa  A.  Eberbart  and  Melissa  J.  Eberhart, 
bis  wife,  to  Noble  M.  Eberbart,  of  said  lot  43, 
dated  April  21,  1891,  and  recorded  July  28, 
1891.  This  deed  antedated  the  trust  deed 
of  October  12,  1894,  under  which  complain- 
ant claimed,  and  it  thereby  appeared  that 
the  grantors  in  the  trust  deed  divested  them- 
selves of  whatever  title  they  had  prior  to 
the  making  of  the  trust  deed,  and  that  such 
trust  deed  and  the  proceedings  to  foreclose 


It,  and  the  master's  deed,  did  not  conr^  any 
title  to  complainant.  While  It  was  not  nec- 
essary for  complainant  to  trace  title  from 
the  government  for  the  purpose  of  remov- 
ing clouds  from  the  title,  it  was  necessary  to 
show  a  title  apparently  good,  and  this  was 
not  done,  since  the  prima  facie  proof  of  title . 
was  overcome. 

Counsel  say  that  Noble  M.  Eberbart  may 
have  reconveyed  lot  43  to  Isa  A.  Eberbart  be- 
fore the  execution  of  the  trust  deed,  and  that 
is  true,  hot  there  Is  no  presnmption  of  law 
that  snch  a  conveyance  was  made.  From  the 
evidence  In  the  record  It  appears  that  Uk 
grantors  in  the  tmst  deed  had  no  title  to 
lot  43  when  the  trust  deed  was  made. 

It  is  contended  that  the  decree  was  er- 
roneous for  want  of  proof  that  GranvOle  W. 
Browning  was  master  in  chancery  of  the 
superior  conrt,  and,  as  such,  successor  to 
John  T.  Noyes,  the  master  who  made  the 
sale.  Courts  take  judicial  notice  of  their 
own  officers  (Thompson  v.  Haskell,  21  IlL 
214,  74  Am.  Dec.  98),  and  the  superior  court 
would  take  notice  that  the  term  of  office  of 
John  T.  Noyes  had  expired  and  that  Gran- 
ville W.  Browning  bad  been  appointed  his 
successor. 

The  complainant  having  failed  to  prove 
title  to  lot  43,  the  decree  was  erroneous  aa 
to  that  lot,  and  the  record  Is  not  in  snch  con- 
dition as  to  enable  us  to  affirm  the  decree  aa 
to  the  other  lots.  A  gross  srmi  was  found  to 
be  due  the  defendants  for  moneys  paid  at 
the  tax  sales  and  for  taxes  and  assessments, 
and  the  decree  must  therefore  be  reversed 
as  a  wholes 

The  decree  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


BRINKEBHOFF  et  al.  v.  BRINKBKHOFP 

et  aL 
(Supreme  Conrt  of  Illinois.     April   18,   1907.) 

1.  ExECUTOBs  —  Saub  of  Lard  —  Sbitino 
ABinit— PuBCHASB  BT  TSxxcvTOR—Sumcas- 
CTC  OF  Evidence. 

In  an  action  by  heirs  of  an  estate  to  set 
aside  a  sale  of  land  on  the  ground  that  one  of 
the  executors  of  the  estate  was  a  purchaser  at 
the  sale,  evidence  examined,  and  held  snfficient 
to  show  that  complainants  knew  on  the  day  of 
the  sale,  or  shortly  thereafter,  that  one  of  said 
executors  had  fnniished  nearly  half  the  pur- 
chase money. 

2.  Saus. 

An  executor  or  administrator  has  no  power 
to  purchase  property  at  his. own  sale,  eith» 
directly  or  inairectljr  by  an  agent;  but  the  pop- 
chase  in  such  case  is  voidable,  and  not  void. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die 
vol.  22,  Executors  and  Administrators,  S  ISOOw] 

8.  Samb— EQxnrr. 

Where  complainants,  as  heirs  of  an  estate, 
knew  at  the  date  of  the  sale  of  real  property 
thereof  by  the  executors  that  one  of  the  execu- 
tors had  furnished  nearly  half  the  pnrchase 
money,  but  took  no  steps  for  four  years  towards 
ascertaining  the  actual  interest  of  the  executor 
In  the  land,  permitting  the  purchaser  to  remain 
in  possession  thereof  during  snch  timii,  a  bill 
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to  set  aside  the  sale  wu  properly  dlamiased  f6r 
«rax>t  af  equity. 

[Ed.  Note.— For  cues  In  point,  see  Cent,  Dig. 
-voL  22,  Ezecutoni  and  Administrators,  {  1553.] 

Appeal  from  Glrcnit  Ck»nrt,  Bdgar  Ootiiity: 
E.  R.  E.  Klfiobrough,  Jadge. 

Action  by  William  Brlnkerboff  and  otben 
against  Henry  Brlnkerboff  and  otbers.  De- 
cree for  defendanta,  and  complainants  ap- 
peal.  Affirmed. 

Tbe  bill  In  tbis  case  alleges  that  George 
Brinkerboff,  a  citizen  of  Edgar  county,  died 
testate  March  2,  1901.  By  his  will  bis  son 
Taylor  Brlnkerboff  and  Oeorge  Murphy  were 
named  and  afterwards  qualified  as  executors. 
He  left  no  widow.  Tbe  heirs  and  legatees 
were  four  sons  and  three  daughters,  who 
were  all  of  age  and  under  no  disabilities.  Be- 
sides other  property  he  left  about  300  acres  of 
farm  land,  concerning  which  this  action  is 
brought.  After  providing  for  tbe  payment 
of  his  debtB,  the  will  continued  as  follows: 
"I  give,  bequeath  and  deylse  to  my  children 
[naming  them]  all  the  rest  and  residue  of  my 
estate,  both  real  and  personal,  to  be  divided 
in  equal  parts  between  them,  share  and  share 
alike,  except  as  hereinafter  provided.  Hay- 
ing made  advancements  In  money  and  land 
to  certain  of  my  children  and  desiring  that 
each  one  of  my  said  children  shall  receive 
an  equal  part  of  my  said  estate,  I  hereby 
charge  the  following  named  of  my  said  chil- 
dren with  tbe  amounts  received,  respectively, 
by  them" — then  setting  out  the  advancemaitB, 
April  26,  1901,  the  executors  filed  a  bill  In 
the  circuit  court  of  Eklgar  county  asking  that 
a  decree  be  entered  authorizing  them  to  di- 
vide or  sell  the  real  estate  for  the  purpose 
of  making  distribution  as  tbe  will  directed. 
In  this  proceeding  each  heir  and  legatee  of 
the  deceased,  excepting  Taylor  Brlnkerboff, 
who  was  a  complainant,  entered  hla  appear- 
ance, waiving  service,  and  consenting  that  the 
cause  might  be  tried  and  decree  entered  at 
the  May  special  term,  1901.  A  decree  was 
duly  entered  directing  the  executors  to  sell 
the  real  estate  and  make  distribution  of  the 
proceeds  as  directed  by  the  will.  August  17, 
1901,  the  executors  sold  at  public  sale  at  the 
courthouse  in  Parts,  Bdgar  county,  all  the 
real  estate  of  George  Brlnkerboff,  deceased, 
and  at  said  sale  tbe  land  here  In  question 
was  sold  to  Robert  McCauley  and  Prosper 
Stoneburner.  They  transferred  their  bids  to 
Henry  Brlnkerboff,  and  the  deeds  were  made 
out  to  biro.  Tbe  bill  alleges  that  Henry 
Brlnkerboff  and  his  brother  Taylor  Brlnker- 
boff, one  of  tbe  executors,  were  the  purchas- 
ers of  tbe  land.  In  February.  1905,  Taylor 
Brlnkerboff  died  testate.  He  was  a  bachelor, 
leaving  no  heirs  except  his  brotbers  and  sis- 
ters. His  administrator  with  the  will  annex- 
ed Is  a  party  to  tbe  bill.  The  b:il  further  al- 
leges that  Taylor  and  Henry  Brlnkerboff  had 
cut  off  and  removed  targe  quantities  of  tim- 
ber of  the  value  of  $3,000,  and  had  received 
tbe  rents  and  profits  from  the  yearly  rental 
of  the  land  amounting  to  $1,200,  and  asks 
80  N.E.-67 


that  the  sale  be  set  aside  and  declared  void, 
and  that  an  accounting  be  had  of  the  rents 
and  timber,  and  the  defendants  be  decreed  to 
pay  complainants  whatever  may  be  found 
due.  Defendants,  in  their  answer,  denied 
that  the  circuit  court  had  jurisdiction  over 
the  premises  sold,  and  claimed  that  the  court 
had  no  authority  to  direct  the  sale  of  the 
lands  by  the  executors;  that  said  executora 
conducted  the  sale  In  accordance  with  an 
agreement  entered  into  by  them  and  the  com-, 
plainants  and  agents  of  the  complainants, 
with  their  knowledge  and  consent,  after  due 
notice.  They  denied  that  Taylor  Brlnkerboff, 
as  executor  or  Individually,  purchased  any  of 
said  land  at  said  sale.  The  answer  f  urtbee 
states  that  Taylor  Brlnkerboff  loaned  money 
to  Henry  Brlnkerboff  to  enable  taim  to  pay 
for  the  premises,  and  that  the  Interest,  U 
any,  said  Taylor  Brlnkerboff  had  in  said 
premises  was  known  to  the  complainants  at 
tbe  time  of  the  sale,  and  they  made  no  objec- 
tions thereto,  but  allowed  Henry  Brlnkerboff 
to  take  possession  of  the  land  and  pay  for 
it  and  remain  In  peaceful  possession,  as  own- 
er, for  a  period  of  more  than  four  years  be-' 
fore  filing  their  bllL  After  the  pleadings 
were  settled  by  amended  bill,  answers,  and 
replication,  evidence  was  heard  by  the  court, 
and  the  same  was  submitted  on  briefs  and 
arguments.  At  the  next  term  the  court 
found  for  the  defendants  and  dismissed  tbe 
bill  for  want  of  equity,  at  complainants' 
costs.  From  this  decree  the  case  was  brought 
to  this  court  by  appeal 

'  H.  S.  Tanner,  J.  W.  Howell,  W.  H.  Clin- 
ton, and  Shepherd  &  Trogdon,  for  appellants. 
T.  W.  Dnndas  and  F.  T.  O'Halr,  for  appellees. 

GARTER,  J.  (after  statii«  the  facts).  Ap- 
pellants contend  that  the  sale  August  17, 
1901,  of  tbe  land  in  question  was  under  the 
decree  of  court,  and  that,  while  the  deeds 
were  made  out  to  Henry  Brlnkerboff,  as  a 
matter  of  fact  his  brother  Taylor  Brlnker- 
boff, one  of  the  executors  who  made  the  sale, 
was  a  joint  purchaser  with  Henry  of  tbe 
lands  In  question.  Henry  Brlnkerboff  testi- 
fied that  in  May  or  June  previous  to  the  sale 
bis  bother  Taylor  came  down  to  the  farm  In 
question,  where  Henry  was  then  living,  and 
said  to  him:  "  'Henry,  I  would  like  for  you 
to  buy  the  place.  I  dont  like  to  see  it  go 
out  of  the  family.'  I  said:  "Taylor,  I  am 
not  able  to  buy  It'  He  said:  'I  will  lend  you 
what  I  bave,  and,  if  you  find  you  can't  hold 
it,  I  will  take  part  of  it,  or  buy  part  of  it 
from  you  later.'  *  *  *  He  might  have  talk- 
ed to  m«  a  time  or  two  before  the  sale. 
When  Taylor  told  me  he  would  let  me  have 
the  money,  I  told  him  all  right  No  other 
arrangement  was  made  between  us."  ,Two 
hundred  and  two  acres  of  land  were  bid  in 
by  Robert  McCauley  and  40  acres  by  Prosper 
Stooehnrner.  McCauley  was  acting  on  the 
suggestion  of  one  Gordon,  a  brother-in-law 
of  Henry  Brinkerboff.  It  was  testified  tbat 
neither  McCauley  nor  Stoneburner  had  any 
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conversation  with  Henry  BrlnkerhoS  or  his 
brother  Taylor  before  bidding  In  the  land; 
that  Henry  thought  McCauley  was  bidding 
for  himself,  and  after  it  was  struck  off  to  Mc- 
Cauley offered  to  give  him  $100  for  his  trade, 
and  McCauley  told  him  he  had  bid  In  the 
land  for  blm  (Henry)  and  refused  to  accept 
the  $100;  that  McCauley  also  told  Henry 
that  he  was  willing  to  keep  the  land  himself. 
Henry  was  one  of  the  bidders  on  this  202- 
acre  tract.  Stoneburner  bid  in  the  40-acre 
tract  for  himself,  but  consented  to  turn  it 
over  to  Henry  at  the  same  price.  Several 
hundred  people  attended  the  sale.  There  la 
nothing  in  the  record  to  show  that  Taylor 
Brinkerhoff  knew  anything  about  who  these 
people  were  bidding  for. 

We  think  counsel  for  the  appellants  mis- 
understand the  evidence  of  Robert  McCauley 
as  to  their  claim  that  he  testified  that  Tay- 
lor Brinkerhoff  offered  to  pay  him  $10  for 
bis  trouble  in  bidding  in  the  land.  We  have 
read  the  evidence  on  this  point,  both  In  the 
abstract  and  record,  and  the  conclusion  we 
draw  from  It  is  that  McCauley  was  testify- 
ing that  Henry  Brinkerhoff  offered  to  pay 
him  $10  for  bidding  In  the  land,  and  that  he 
did  not  meet  Taylor  until  after  this  when 
Henry  Invited  McCauly  to  a  saloon  for  a 
drink,  and  there  for  the  first  time  be  was  in- 
troduced to  Taylor  Brinkerhoff. 

Two  or  three  days  after  the  sale  all  of  the 
parties  or  their  representatives  met  in  an  at- 
torney's oflSce  to  settle,  and  Henry  Brinker- 
hoff paid  for  the  land  $19,415  by  a  check  on 
the  Edgar  County  National  Bank,  payable  to 
George  Murphy  and  Taylor  Brinkerhoff,  as 
executors.  Taylor  loaned  blm  at  that  time 
$8,000  to  assist  In  the  payment,  and  later 
loaned  him  another  $1,000.  He  also  signed 
notes  with  Henry  for  several  thousand  dol- 
lars, on  which  Henry  raised  money  at  the 
bank.  Henry  testified  that  he  paid  these 
notes,  but  that  he  was  still  owing  this  $9,000 
to  the  estate  of  Taylor  Brinkerhoff.  Previous 
to  this  sale,  Taylor  Brinkerhoff  had  been 
living  for  some  time  with  one  of  his  sisters, 
and  shortly  thereafter  moved  to  the  old  farm 
and  lived  with  his  brother  Henry  until  his 
(Taylor's)  death.  An  additional  room  which 
he  occupied  was  built  on  the  house  for  his 
use.  There,  is  some  testimony  that,  in  the 
absence  of  Henry,  Taylor,  while  he  resided  at 
the  farm,  paid  certain  bills  and  looked  after 
certain  things  on  the  farm;  but  the  great 
weight  of  the  testimony  is  to  the  effect  that 
from  the  time  of  the  purchase  Henry  manag- 
ed and  controlled  the  farm,  and  that  Taylor 
had  nothing  to  do  with  its  actual  manage- 
ment, except,  possibly.  In  looking  after  these 
small  matters  In  bis  brother's  absence.  After 
Taylor  Brinkerhoff's  death,  his  administrator, 
Dyas,  saw  Henry  Brinkerhoff  for  the  purpose 
of  finding  out  about  Taylor's  estate,  and  he 
testified  that  Henry  told  him  that  when  the 
farm  was  sold  he  (Henry)  did  not  have  enough 
money  to  buy  It,  and  that  Taylor  told  him  be 
would  let  him  have  enough  and  would  help 


him,  or  something  to  that  effect,  and  that  be 
(Henry)  had  bought  the  land.  Dyas  then 
asked  him  If  Taylor  had  put  any  money  into 
the  land,  and  he  said  no ;  that  Taylor  retain- 
ed an  Interest  in  the  land  to  the  amonnt  of 
the  money  he  put  In  and  retained  that  to 
the  time  of  his  death;  and  that  there  was 
no  deed  ever  made  to  Taylor.  Etenry,  In  testi- 
fying about  this  conversation  with  viyaa,  said 
that  Dyas  inquired,  as  near  as  he  conld  re- 
member: "  'Aren't  you  into  a  contract  or 
something  of  the  kind?'  I  don't  know  Just 
what  it  was.  I  told  him  that  Tayl<»  bad 
come  down  to  the  place  and  says  to  me:  1 
will  lend  you  the  money,  and  If  yon  find  oat 
you  can't  hold  this  place  I  will  take  part  of 
It  from  you  afterwards.'  Now,  that  is  the 
interest  Dyas  spoke  If  Taylor  had  any  at 
the  time  of  his  death."  The  majority  of  the 
brothers  and  sisters  testified  as  to  talks  with 
Henry  Brinkerhoff  about  the  sale  of  Taylor's 
Interest  in  the  land.  The  testimony  on  this 
point  is  conflicting,  as  la  also  that  on  the 
question  as  to  when  the  appellants  first  had 
actual  knowledge  of  the  relations  between 
Henry  and  Taylor  Brinkerhoff  as  to  the  pur- 
chase of  the  farm.  The  weight  of  the  testi- 
mony in  the  record  tends  very  strongly  to 
show  that  they  knew,  as  soon  as  the  sale 
took  place,  that  Taylor  had  furnished  some 
of  the  money  to  pay  for  the  land.  Those  of 
the  complainants  who  testified  insist  that 
they  did  not  know,  or  have  any  reason  to 
suppose,  that  Taylor  was  a  joint  purchaser 
until  after  his  death.  This  record  shows  ton- 
clusively  that,  in  the  presence  of  some  of  the 
complainants,  Taylor,  on  the  day  that  the 
transaction  was  closed  up,  was  charged  with 
putting  more  money  into  the  land  than  Hairy 
was  putting  in.  The  conclusion  from  the  en- 
tire record  is  irresistible  that  all  tlie  com- 
plainants knew  from  the  day  of  the  sale,  or 
very  shortly  thereafter,  that  Taylor  had  fur- 
nished nearly  half  of  the  money  put  into  the 
land. 

The  land,  as  we  have  stated,  was  deeded 
to  Heury  Brinkerhoff,  and  there  seems  to 
have  been  no  papers  passed  between  him  and 
Taylor  to  secure  the  loan  that  was  alleged 
to  have  been  made  or  any  interest  that  Taylor 
might  have  had  in  the  land.  It  is  very 
clear  that  whatever  transactions  there  were 
between  them  were  not  carried  on  in  the 
most  businesslike  manner.  It  has  long  been 
the  established  doctrine  that  an  executor  or 
administrator  has  no  pow^  to  purchase 
property  at  his  own  sale,  and  that  he  cannot 
do  Indirectly  by  an  agent  what  he  cannot  do 
directly  by  himself.  Such  a  purchase  is  not 
void,  but  voidable.  Thorp  v.  McColIum,  1 
Oilman,  614;  Miles  v.  Wheeler,  43  HI.  123; 
Kruse  v.  Steffens,  47  III.  112;  Ebelmesser  v. 
Ebelmeaser,  99  111.  541 ;  Mason  v.  Odum,  210 
111.  471,  71  N.  E.  386,  102  Am.  St  Rep.  180. 

We  think  the  weight  of  the  evidence  In 
this  record  Is  more  consistent  with  the  ex- 
planation given  by  Henry  Brinkerhoff  as  to 
the  actual  Interest  or  relations  that  he  and 
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Taylor  Brlnkerhoff  had  In  the  purchase  of 
the  farm  than  It  Is  with  the  theory  and  con- 
tention of  appellants.  Moreover,  the  sale  was 
only  voidable,  and  while  laches  from  delay 
cannot  arise  nnttl  knowledge  has  been  ac- 
quired by  those  who  are  charged  with  It,  and 
a  party  is  not  held  to  the  same  diligence  to 
discover  fraud  where  the  person  charged 
therewith  is  In  the  relation  of  trust  and  con- 
fidence which  requires  htm  to  disclose  the 
truth  to  the  other,  yet  It  is  plain  appellants, 
from  the  day  of  the  sale,  knew  that  Taylor 
bad  advanced  money  for  the  loan.  There  Is 
nothing  to  show  that  there  was  any  diligence, 
until  after  his  death,  to  find  out  as  to  his 
actual  Interest  In  the  land.  Henry  Brinker- 
boff  remained  In  open,  notorious  possession, 
controlling  and  managing  the  land,  from 
the  time  of  the  sale.  So  far  as  this  record 
discloses,  Taylor  Brlnkerhoff  never  claimed 
that  be  had  any  interest  in  It  of  any  khid  or 
nature.  His  brothers  and  sisters  never  ask- 
ed him  what  his  Interest  was.  There  is  no 
reason  to  suppose,  from  his  talk  with  them 
as  to  advancing  the  money,  that  he  would 
have  concealed  the  actual  state  of  affairs,  had 
Inquiry  been  made.  The  chancellor  who 
heard  the  case  saw  the  witnesses,  and  was 
better  able  to  judge  of  the  weight  to  be  glv«i 
to  their  testimony  than  we  can  from  the  rec- 
ord alone.  Our  examination  of  the  briefs  and 
record  In  the  case  convinces  us  that  the  evi- 
dence justified  his  finding  on  the  facts,  and 
warranted  him  in  dismissing  the  bill  for  want 
of  equity. 

Our  conclusions  on  these  questions  render 
It  unnecessary  to  consider  the  other  points 
raised  In  the  briefs. 

The  decree  of  the  circuit  court  will  accord- 
ingly be  afBrmed. 

Decree  afilrmed. 


(226  III.   667) 

TOLEDO,  ST.  L.  ft  W.  R.  00.  V.  PEOPLE 

ex  rel.  McCORMICK,  County  Collector. 
(Supreme  Court  of  Illinois.     April  18,  1907.) 

1.  HiGHWATS  — Taxation  — Pbocedubk   Ur- 
DEB  Road  and  Bridge  Act. 

Under  section  119  of  the  road  and  bridge 
act  (Hurd's  Rev.  St.  1905,  c.  121),  which  re- 
quires that  the  original  certificate  made  by  the 
commissioners  at  their  meeting  next  preceding 
the  September  meeting  of  the  board  of  super- 
visors be  delivered  to  the  supervisor  and  by  him 
submitted  to  the  county  board,  it  is  not  suffi- 
cient for  the  commissioners  to  make  their  levy 
and  file  it  with  the  town  clerk,  and  then  base 
their  tax  levy  on  a  supposed  copy  sent  to  the 
county  clerk,  and  a  tax  so  levied  is  void. 

2.  Sams— Casu  and  Labob  Systems. 

A  road  and  bridge  tax,  levied  in  accordance 
with  section  119  of  the  road  and  bridge  act 
(Hurd's  Rev.  St  1905,  c.  121),  providing  a  tax 
levy  for  townships  acting  under  the  labor  sys- 
tem, is  void,  where  the  township  for  which  the 
tax  is  levied  has  adopted  and  is  acting  under 
the  cash  system. 

3.  Same  —  BxcKSSiTK  Lxtt  —  Cbbtiitcatz  or 

CONTINGEJSCf. 

Section  13  of  the  road  and  bridge  act 
(Hurd's  Rev.  St.  1905,  c.  121),  limits  the  levy 
ior  road  and  bridge  purposes  to  60  cents  on  each 


$100.  Section  14  provides  that,  If  In  the  opin- 
ion of  the  commissioners  a  greater  levy  is  need- 
ed, in  view  of  some  contingency,  they  may  cer- 
tify the  same  to  the  board  of  town  auditors 
and  assessors,  and,  with  the  consent  of  this 
board  given  in  writing,  an  additional  levy  not 
exceeding  40  cents  on  each  $100  may  be  levied. 
Held,  that  the  certificate  oi  the  commissioners 
must  be  in  writing  and  the  contingency  requir- 
ing the  additional  levy  must  be  stated  in  the 
certificate,  so  that  one  prepared  by  the  clerk  of 
the  board  of  auditors  and  assessors  before  whom 
the  highway  commissioners  appeared  and  made 
oral  request  for  an  additional  levy  of  10  cents 
on  each  $100,  and  to  which  certificate  the  clerk 
attached  the  names  of  the  commissioner*,  is  in- 
Bufflcient  to  authorize  an  additional  levy ;  no 
contingency  being  set  forth  in  the  certificate. 

Appeal  from  Madison  County  Court;  J.  H. 
Blllskotter,  Judge. 

Proceeding  by  the  people,  on  the  relation  of 
George  McCormIck,  county  collector,  against 
the  Toledo,  St  Louis  ft  Western  Railroad 
Company.  Prom  a  judgment  for  plalntlfC, 
defendant  appeals.    Reversed. 

Wilson,  Warren  &  Child  (Clarence  Brown 
and  Charles  A.  Schmettan,  of  counsel),  for  ap- 
pellant  W.  H.  Stead,  Atty.  Gen.,  and  X  P. 
GlUham,  State's  Atty.,  for  appellee. 

VICKBRS,  J.  Appellant,  the  Toledo,  St 
Louis  &  Western  Railroad  Company,  filed  Its 
objections  to  the  application  of  the  county 
collector  of  Madison  county  for  Judgment 
against  appellant  for  certain  delinquent  tax- 
es, all  of  which  were  overruled  by  the  county 
court,  and  appellant  duly  excepted  and  per- 
fected Its  appeal  to  this  court. 

The  objections  questioned  the  validity  of 
the  road  and  bridge  taxes  levied  for  New 
Douglas,  Venice,  Pin  Oak,  Alhambra,  Ed- 
wardsvllle,  and  Hamel  townships.  As  to  New 
Douglas,  Pin  Oak,  Alhambra,  and  Hamel 
townships,  the  specific  objection  to  the  tax 
levied  in  each  of  said  townships  Is  that  said 
townships  have  adopted  and  are  acting  under 
the  labor  system,  and  that  under  that  system 
the  method  of  levying  is  controlled  by  section 
119  of  the  road  and  bridge  act  (Hurd's  Rev. 
St.  1906,  p.  1741,  c.  121)  which  requires  that 
the  original  certificate  made  by  the  commis- 
sioners at  their  meeting  next  preceding  the 
September  meeting  of  the  board  of  super- 
visors be  delivered  to  the  supervisor  and  by 
him  submitted  to  the  county  board.  Instead 
of  doing  this,  the  commissioners  made  their 
levy  and  filed  It  with  the  town  clerk,  who 
sent  a  supposed  copy  to  the  county  clerk,  and 
that  the  tax  was  levied  by  the  commissioners 
at  their  meeting  In  September,  1906,  and  was 
based  upon  the  copy  so  transmitted  by  the 
clerk.  Tbe  evldmce  heard  by  the  county 
court  proves  that  tbe  levy  was  made  In  the 
manner  stated  In  the  objection.  Townships 
which  are  under  the  labor  system  are  con- 
trolled by  section  119  of  the  road  and  bridge 
act,  which  provides  that  "the  highway  com- 
missioners of  each  town  shall,  annually,  as- 
certain as  near  as  practicable,  bow  much 
money  must  be  raised  on  real,  personal  and 
railroad  property,    •    •    •    and  shall  levy 
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a  tax  on  all  the  real,  penonal  and  callroed 
property  in  aatd  t»wn  not  exceeding  forty 
cents  on  tbe  $100 ;  and  ttiey  sball  gire  to  tlie 
snpervlaor  ot  the  townslilp  •  •  ♦  a  state- 
ment of  tlie  amount  necessary  to  be  raised, 
and  tbe  rate  per  cent,  of  taxation,  signed  by 
said  commissioners,  or  a  majority  of  them,  on 
or  before  the  Tuesday  next  preceding  the  an- 
nual September  meeting  of  tbe  board  of  su- 
pervisors, •  *  •  "v^ho  shall  cause  the 
same  to  be  submitted  to  said  board  for  th^r 
action  at  such  September  meeting  of  said 
board."  The  construction  of  that  part  of  the 
foregoing  section  relating  to  the  statement  of 
the  ^mount  necessary  to  be  raised  and  tbe 
I  rate' per  cent  of  taxation,  which  is  to  be 
signed  by  the  commissioners  and  submitted  to 
the  board  of  supeirisors,  was  before  this 
court  In  Chicago  &  Northwestern  Railway 
Co.  y.  People  ex  reL.  184  111.  174,  66  N.  E.  365, 
and  we  heM  that  the  statement  or  certificate 
to  be  snbmitted  to  the  board  of  supervisors 
contemplated  by  section  119  was  the  original 
certificate  made  by  the  highway  commission- 
ers, or  a  majority  of  them,  and  that  a  copy 
certified  to  by  the  town  clerk,  or  a  certificate 
purporting  to  give  the  substance  of  such 
statement,  was  not  a  compliance  with  the 
statute;  and  the  same  construction  was  ad- 
hered to  in  People  t.  Kankakee  &  Sonth- 
western  Railroad  Co.,  218  111.  588,  75  N.  E. 
1063.  These  authorities  are  conclusive  of  the 
questions  relating  to  the  road  and  bridge  tax- 
es in  the  four  townships  above  named. 

The  objection  to  tbe  road  and  bridge  tax 
levied  for  Venice  township  is  that  the  road 
and  bridge  tax  was  levied  under  the  labor 
system,  when,  in  point  of  fact,  said  township 
was  under  tbe  cash  system.  The  record 
shows  that  this  fact  was  settled  by  stipula- 
tion. This  objection  is  also  settled-  adversely 
to  the  validity  of  the  tax  by  the  case  of  Peo- 
ple V.  Kankakee  &  Southwestern  Railroad  Co., 
supra.  This  error  of  the  county  court  Is  con- 
fessed by  appellee. 

The  levy  in  Eldwardsville  township  was  70 
cents  on  tbe  $100,  or  10  cents  in  excess  of  the 
rate  allowed  by  law,  and  the  objection  to  this 
tax  relates  only  to  the  excess.  The  excess  in 
EdwardsviUe  township  is  objected  to  for 
two  reasons.  The  first  objection  is  that  this 
township  is  acting  under  tbe  cash  system ; 
that  the  commissioners  of  said  township 
made  a  levy  of  TO  cents  on  tbe  $100  for  road 
and  bridge  purposes;  that  for  tbe  extra  10 
cents  levied  over  the  60  cents  permitted  by 
law  said  commissioners  did  not  request,  in 
writing,  of  the  board  of  auditors  and  assess- 
ors, that  said  levy  be  made.  Second,  that  tbe 
board  of  auditors  and  assessors  did  not  grant 
permission  to  said  commissioners  to  make 
said  levy  In  writing.  The  testimony  of  the 
town  clerk  of  EdwardsviUe  township  shows 
that  the  highway  commiasloners  went  before 
tbe  board  of  auditors  and  assessors  and  oral- 
ly requested  consent  to  an  additional  levy  of 
10  cents  on  each  $100,  and  that  the  certificate 


filed  was  prepared  by  the  derk,  to  whidi  tbe 
clerk  attached  the  names  of  the  commissiim- 
ers.  Section  13  of  the  road  and  bridge  act 
limits  the  levy  for  road  and  bridge  porpoees 
to  60  cents  on  each  $100.  Section  14  provides 
that  If,  in  the  opinion  of  the  commissioiierB, 
a  greater  levy  is  needed  in  view  of  some  con- 
tingency, they  may  certil^  the  same  to  tbe 
board  of  town  auditors  and  assessors,  and 
with  the  consent  of  a  majority  of  this  oittre 
board,  given  in  writing,  an  additional  levy, 
not  exceeding  40  cents  on  each  $100,  may  be 
levied.  The  following  is  a  copy  of  the  paper 
filed  in  pursuance  of  the  statute: 

"The  oommiasioners  of  highways  of  the 
town  of  EdwardsvUle  having  proceeded  to 
ascertain,  as  near  as  practicable,  how  much 
money  mnst  be  raised  in  said  town  by  tax  on 
real  and  iwrsonal  property  for  tbe  purposes 
following,  for  the  ensuing  year,  have  ascer- 
tained and  determined  the  same  to  be  as  fol- 
lows, to  wit: 

1.  For    the    making    and    sepairing    of 

bridges $1,700 

2.  For  the  payment  of  damages  by  rea- 

son of  the  opening,  altering  or  lay- 
ing ont  new  roads 800 

8.  For  the  purchase  of  necessary  tools, 
implements  and  machinery  for  work- 
ing roads 600 

4.  For  tbe  purchase  of  tiie  necessary  ma- 
terial for  building  and  repairing 
roads  and  bridges 3,500 

5;  For  pay  of  overseers  of  highways  dur- 
ing the  ensuing  year 2,000 

$8,500 
'*rbe  total  amount  for  purposes  aforesaid 
being  $8,500.  For  raising  which  amount  a 
tax  is  levied  on  all  the  real  and  perstmal 
property  in  said  town  of  seventy  cents  on  tlie 
$100. 

"Witness  our  bands  this  6th  day  of  S^tem- 
ber,  1905. 

"Joseph  Tomseck, 
"S.  J.  Stubbs, 
"Geo.  Schon, 
"Com'rs  of  Highways  Town  of  Edwardsvill& 
"Sept  7, 1905." 

Waiving  tbe  question  whether  there  was  a 
sutScient  signing,  we  think  the  certificate  is 
not  in  compliance  with  section  14  of  tbe  road 
and  bridge  act  This  section  was  constmed 
by  this  court  In  Cliicago  &  Eastern  lUinoiB 
Railroad  Co.  ▼.  People,  200  111.  237,  ^  N.  E. 
701,  and  it  was  there  held  that  a  mere  verbal 
statement  by  the  highway  commissioners  to 
the  board  of  town  auditors  and  assessors  that 
in  their  opinion  an  additional  levy  was  need- 
ed was  not  a  compliance  with  tbe  statute; 
This  section  requires  the  certificate  to  be  in 
writing.  This  section  also  contemplates  that 
a  contingency  shall  exist  which  requires  tbe 
additional  levy.  There  Is  no  power  confer- 
red under  section  14  to  raise  taxes  for  tbe 
usual  and  ordinary  current  expeaaaeB  of  the 
township.  It  is  only  to  meet  expenses  that 
have  been  made  necessary  by  some  unusual 
or  extraordinary  contingency,  such  as  fresti- 
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ets  Which  may  have  destroyed  bridges  or 
caused  washouts,  or  other  contingencies  that 
do  not  occur  regularly  in  the  ordinary  course 
of  erenta  We  think  that  the  contingency 
calling  for  the  additional  levy,  whatever  it 
may  be,  should  be  stated  in  the  certificate,  so 
that  the  board  of  auditors  and  assessors  can 
determine  whether  the  purpose  is  within  the 
power  conferred  by  section  14.  Sections  13 
and  14  must  be  construed  together.  If  the 
highway  commissioners  can,  under  section 
14,  levy  taxes  to  be  used  for  the  usual  and 
ordinary  expenses  of  the  township,  then  the 
limitation  In  section  13  of  60  cents  on  the 
f  100  does  not  mean  anything.  Under  the  two 
sections  the  commissioners  might  proceed  an- 
nually to  levy  100  cents  on  the  $100  by  idmply 
certifying  that  a  contingency  existed  making 
that  much  more  money  necessary.  The  true 
intent  and  meaning  of  the  two  sections,  when 
construed  together.  Is  that  60  cents  on  the 
$100  can  be  levied  for  the  usual  and  ordinary 
uses  of  the  township ;  but  If,  in  the  opinion 
of  the  highway  commissioners,  a  contingency 
has  arisen  which  makes  an  additional  levy 
necessary,  then  by  certifying  this  fact,  to- 
gether with  a  statement  showing  what  the 
contingency  Is  which  is  relied  on  as  author- 
izing the  additional  levy,  to  the  board  of  au- 
ditors and  assessors,  consent  may  be  obtained 
for  an  additional  levy  not  exceeding  40  cents 
on  the  $100.  Manifestly,  the  reason  for  re- 
quiring the  consent  of  the  board  of  auditors 
and  assessors  to  such  additional  levy  is  that 
they  may  exercise  a  discretion  and  withhold 
such  consent  unless  the  certificate  before 
them  shows  the  existence  of  such  a  contingen- 
cy as  the  statute  contemplates.  Even  if  the 
certificate  here  is  held  to  be  properly  exe- 
cuted, which  we  do  not  determine,  it  was 
clearly  Insufficient  to  furnish  the  board  of 
auditors  and  assessors  with  such  information 
as  the  law  requires  them  to  have. 

For  the  errors  indicated,  the  judgment  of 
the  county  court  of  Madison  county  is  re- 
versed. 

Judgment  reversed. 


(226  ni.  562) 

McCANN  V.  PEOPLE. 
(Supreme  Court  of  Illinois.     April,  18,  1907.) 

1.  HouiciDB-nMuBDEB— Question   roa  Jubt. 

In  a  prosecution  for  murder,  evidence  ex- 
amined, and  held  sufficient  to  submit  to  the  jury 
the  question  of  the  guilt  of  accused. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  {  502.] 

2.  WiTNBsais  —  IicpxAOHifZRT  —  Obqkb  or 
Pboof. 

The  statement  of  one  of  several  defendants 
on  trial  for  murder  mftde  to  the  police  after  his 
•rtest,  and  admitted  as  against  bim  alone,  was 
competent  to  impeach  his  testimony,  and  any 
error  in  admitting  it  before  bis  testimony  was 
given  was  cured  oy  his  subsequent  appearance 
as  a  witness. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50.  Witnesses,  {  1248:  vol.  15,  Criminal 
Lew.  §  3140.] 


3.  CannsAL  Law— Tbiai/— Conduct  o»  Coxtn- 

SIX— IltPBOPEB  REUABKS  OF  STATE'S  ATTOB- 
NEY. 

Alleged  improper  remarks  of  the  state's 
attorney  in  croas-ezamlnation  of  accused  cannot 
be  reviewed  where  no  mlinE  was  made  by  the 
trial  court,  nor  any  ezcepUon  taken  to  a  re- 
fusal to  role. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Crimhial  Law,  H  2689-2686.] 

4.  Same  —  Review— Habiujmb  Ebbob— Ebsob 
Not  Affeotino  Besult. 

A  question  by  the  state's  attorney  in  cross- 
examination  of  accused,  in  reference  to  a  hole 
In  his  hat,  which  he  claimed  to  have  been  caused 
by  a  pistol  shot  fired  by  decedent,  "Isn't  it  a 
fact  that  you  received  that  shot  •  •  •  in 
some  other  hold-up?"  is  not  cause  for  reversal 
where  accused  admitted  upon  his  direct  exami- 
nation that  he  had  been  in  the  reform  school 
and  penitentiary  twice,  and  where  the  evidence 
was  of  such  a  character  that  the  jury  oould  not 
have  found  differently  than  they  did. 

rUd.  Note.— For  cases  in  point,  see  Cent.  t>ig. 
vol.  15,  Criminal  Law,  |  SfKS.] 

5.  Same  — Leading  Questions  —  Discbetion 
of  loweb  coubt. 

The  trial  court  acted  within  its  discretion 
In  allowing  leading  questions  to  be  asked  a  wit- 
ness 13  or  14  years  old,  somewhat  unfamiliar 
with  the  English  language,  and  embarrassed 
while  on  the  stand. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  |  847.] 

Vickers  and  Cartwriglit,  JJ..  diagenting. 

Error  to  Criminal  Court,  Cook  County; 
George  A.  Dupuy,  Judge. 

George  McCann  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

The  grand  jury  of  Cook  county  at  the  Jan- 
uary term,  1906,  returned  into  the  criminal 
court  of  said  county  an  indictment  charging 
Philip  McEwen,  George  McEwen,  and  George 
McCann  with  the  murder  of  one  William 
Bielskl  on  January  24,  1906.  George  Mc- 
Ewen was  not  apprehended,  Philip  McEwen 
was  acquitted,  and  George  McCann  was  con- 
victed, and  after  overruling  motions  for  a 
new  trial  and  in  arrest  of  judgment  the  court 
sentenced  said  George  McCann,  upon  the 
verdict,  to  the  penitentiary  for  his  natural 
life,  and  he  has  sued  out  a  writ  of  error  from 
this  court  to  review  said  judgment  of  con- 
viction. 

William  Blelski  opened  a  saloon  at  3301 
Halsted  street,  in  the  city  of  Chicago,  on  or 
about  the  14tb  day  of  January,  1906.  The 
saloon  was  In  the  front  part  of  the  building, 
which  was  reached  from  the  street  by  a 
door  which  entered  the  saloon  proper  through 
a  vestibule,  in  which  was  located  a  cigar 
stand,  and  which  vestibule  was  separated 
from  the  saloon  by  swinging  glass  doors. 
The  bar  extended  along  the  south  side  of  the 
saloon  and  the  water-closet  and  ice  box  were 
located  in  the  rear  of  the  saloon,  and  in  the 
rear  of  the  room  in  which  the  saloon  was 
located  were  the  living  rooms  of  the  father 
and  mother  of  William  Blelski,  with  whom 
he  and  his  sister,  Mary,  and  a  relative  of  his 
father,  made  their  home.  On  the  afternoon 
of  January  24th,  at  about  the  hour  of  3 
o'clock,  George  McEwen,   Philip  McEwen, 
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and  George  McCann  entered  the  saloon.  The 
evidence  tends  to  show  George  McEwen  and 
George  McCann  entered  first,  and  that  Philip 
McEwen  soon  followed  them.  At  the  time 
they  entered  the  saloon  Mary  Blelskl,  the 
sister  of  William  Blelskl,  who  was  about 
13  years  of  age,  was  in  the  saloon  alone  and 
was  behind  the  bar,  and  William  Blelskl  was 
asleep  In  a  room  Immediately  In  the  rear  of 
the  saloon.  Mary  Blelskl  served  the  three 
men  with  drinks,  and  they  called  for  the  dice 
box  and  commenced  throwing  dice.  At  that 
time  Mary  Blelskl  called  William  Bielskl, 
who  put  on  bis  shoes  and  came  into  the  sa- 
loon. He  and  the  three  men  threw  dice  for 
a  time,  afterwards  played  cards,  and  again 
threw  dice  for  money.  They  also  drank 
more  or  less  beer  during  the  afternoon  and 
evening.  Only  a  few  people  came  into  the 
saloon  during  the  afternoon  and  evening,  and 
the  four  men  continued  to  throw  dice,  play 
cards,  and  drink  until  about  10  o'clock  at 
night  William  Blelskl  kept  his  money  in  a 
cash  register,  which  stood  upon  a  counter 
which  was  placed  against  a  wall  in  the  rear 
of  the  bar,  and  In  a  dgar  box  which  was 
kept  beneath  the  bar.  A  loaded  revolver 
was  lying  on  the  counter  near  the  cash  reg- 
ister. The  three  men  appear  to  have  been 
strangers  to  William  Bielski.  They  were  at 
least  unknown  to  Mary  Bielskl.  She  testified 
that  at  about  10  o'clock,  while  George  and 
Philip  McEwen  and  William  Bielskl  were 
standing  at  the  bar  throwing  dice,  George 
McCann  went  behind  the  bar,  or  reached 
over  the  bar,  and  seized  the  revolver  near 
the  cash  register  and  pointed  it  at  William 
'  Bielski  and  told  him  to  throw  up  his  hands; 
that  she  said  to  McCann  to  take  the  money, 
but  not  to  kill  her  brother;  that  George  Mc- 
Cann thereupon  seized  the  cigar  box  that 
contained  the  money,  and  then  shot  William 
Bielskl,  and  that  all  three  of  the  men  then 
took  hold  of  him  and  pulled  or  carried  blm 
toward  the  door;  that  she  started  to  run 
from  the  room  and  that  Philip  McEwen 
caught  her  by  the  hah:  and  held  her;  that 
she  was  very  much  frightened  and  fell  down; 
that  she  finally  got  away  from  Philip  Mc- 
Ewen and  ran  into  the  living  rooms  of  her 
parents  in  the  rear  of  the  saloon. 

The  evidence  shows  there  were  three  shots 
fired.  A  shoemaker  by  the  name  of  Abra- 
ham Solomon,  whose  shop  was  located  across 
the  street  from  the  saloon,  testified  that 
about  10  o'clock  on  the  night  of  the  24th  of 
January  he  heard  a  shot  fired  in  the  saloon 
of  WllUam  Blelskl;  that  almost  Instantly 
two  men,  which  the  evidence  shows  to  have 
been  George  McEwen  and  George  McCann, 
came  out  of  the  front  door  of  the  saloon; 
that  as  they  reached  the  door  of  the  saloon 
George  McCann  turned  around  and  fired  two 
shots  into  the  saloon;  that  they  then  started 
north  on  Halsted  street;  that  William  Blel- 
skl followed  them  to  the  front  door,  when  he 
fell  down  upon  the  sidewalk;  that  he  went 
to  William   Blelskl,  and  when  he  reached  | 


him   he  was  dead.     William    Bielskl  died 

from  a  revolver  shot  In  his  left  breast  The 
bullet  passed .  through  his  body  and  lodged 
in  the  armpit  beneath  the  right  arm.  The 
evidence  shows  that  Immediately  attee  Wil- 
liam Bielskl  was  shot  the  dgar  l>ox  from  be- 
neath the  bar,  which  contained  about  $50, 
and  the  revolver,  which  had  been  lying  on 
the  counter  near  the  cash  register,  were  gone 
from  their  accustomed  places  and  wa%  never 
found,  and  no  revolver  was  found  upon  the 
person  or  near  William  Bielskl  or  in  the  sa- 
loon when  the  body  of  William  Bielski  was 
removed  from  the  street 

George  McCann  was  arrested  at  Us  home 
on  Cottage  Grove  avenue  on  the  next  evening. 
He  denied  he  was  present  In  the  saloon  or 
had  anything  to  do  with  the  killing  of  Wil- 
liam Bielski,  and  stated  to  the  police  officers 
he  could  establish  an  alibi.  On  the  trial  he  ad- 
mitted he  was  present  In  the  saloon  on  the  aft- 
ernoon and  evening  of  January  24th,  and  tes- 
tified that  he  became  involved  in  a  quarrel 
with  William  Bielski  over  a  game  of  dice, 
and  stated  that  he  seized  the  money  op  m 
the  game  and  stated  to  William  Blelskl  that 
he  had  been  cheated;  that  William  Bielski 
stooped  down  beneath  the  bar  as  if  to  obtahi 
a  club;  that  he  reached  over  the  bar  and 
seized  the  revolver  on  the  counter  near  the 
cash  register ;  that  he  attempted  to  leave  the 
saloon ;  that  William  Bielski,  as  he  was  leav- 
ing the  saloon,  shot  at  him  twice;  that  the 
first  shot  passed  through  his  hat  and  wound- 
ed him  on  the  head,  and  that  the  second  shot 
severed  the  pin  from  his  necktie;  that  Wil- 
liam Bielski  followed  him  out  on  the  street; 
and  that  after  he  had  reached  the  street  be 
returned  the  fire,  and  if  he  shot  William  Biel- 
ski it  was  done  in  self-defense. 

Philip  McEwen  made  a  statement  to  the 
police  officers,  which  was  reduced  to  writing 
on  January  26th,  admitting  he  was  present 
In  the  saloon  at  the  time  William  Bielski  was 
shot,  which  statement  corresponded  with  the 
testimony  of  Mary  Bielskl  as  to  the  manner 
In  which  William  Blelskl  was  killed.  He, 
however,  testified  upon  the  trial  that  George 
McCann  and  William  Bielski  became  involv- 
ed in  a  quarrel  in  the  saloon  over  a  game  of 
dice;  that  William  Bielski  stooped  down  as 
though  to  get  something  from  beneath  the 
bar;  that  George  McCann  seized  the  money 
lying  upon  the  counter  which  was  up  on  the 
game,  and  reached  over  the  bar  and  got  hold 
of  the  revolver  lying  near  the  cash  register; 
that  he  saw  there  was  going  to  be  trouble  be- 
tween William  Bielskl  and  George  McCann, 
and  that  he  ran  out  of  the  saloon  without 
stopping  to  get  bis  overcoat  and  ran  away 
from  the  building ;  and  that  he  was  not  pres- 
ent when  William  Bielski  was  killed. 

Nlnian  H.  Welch  and  William  S.  Welch, 
for  plaintiff  in  error.  W.  H.  Stead,  Atty. 
Gen.,  and  John  J.  Healy  (James  J.  Barbour, 
of  counsel),  for  the  People. 
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HAND,  X  (after  stating  the  facts).  It  Is 
first  contended  that  the  evidence  Is  Insuffi- 
cient to  sustain  the  Judgment  The  eTidence 
clearly  shows  that  George  McCann  was  pres- 
ent In  the  saloon  of  William  Blelskl  on  the 
afternoon  and  evening  of  January  24,  1906, 
and  that  he  fired  the  shot  which  caused  the 
death  of  William  Blelskl,  and  the  only  ques- 
tion that  is  open  to  discussion  upon  this  rec- 
ord as  to  the  guilt  of  George  McGaun  is :  Did 
be  take  the  life  of  William  Blelskl  with  in- 
tent to  commit  murder,  or  did  be  take  his 
life  in  self-defense?  Mary  Blelskl  tesUfled 
tbat  he  went  behind  the  bar  or  reached  over 
the  bar  and  took  the  revolver  and  pointed  It 
towards  William  Blelskl  and  told  him  to  hold 
up  his  hands,  and  then  shot  him.  Abraham 
Solomon  testified  be  heard  one  shot  fired 
in  the  saloon,  and  that  he  saw  George  Mc- 
Cann and  George  McEwen  come  out  of  the 
saloon,  and,  as  George  McCann  came  out  of 
the  door,  be  turned  around  and  -fired  two 
shots  into  the  saloon,  and  that  William  Blel- 
skl immediately  appeared  in  the  doorway  and 
fell  out  upon  the  sidewalk  dead.  There  was 
but  one  revolver  present  at  the  time  of  the 
shooting,  which  was  the  revolver  of  William 
Blelskl,  but  which  was  in  the  hands  of  George 
McCann.  The  cigar  box  containing  the  mon- 
ey was  gone  after  the  three  men  left  the 
saloon,  and  Mary  Blelskl  testified  George 
McCann  took  It  when  he  left  When  arrested, 
George  McCann  denied  he  was  at  the  saloon 
or  tbat  he  had  anything  to  do  with  the  killing 
of  William  Blelskl.  He  afterwards  admitted 
he  was  present  and  shot  at  William  Blelskl, 
and  claimed,  If  be  killed  him,  he  did  so  in 
self-defens&  He  iwinted  out  to  the  officer 
the  second  day  after  the  killing  a  hole  in 
his  hat  and  a  wound  upon  his  bead  which  he 
claimed  were  caused  by  a  shot  fired  at  him 
by  William  Blelskl  Just  as  he  was  leaving 
the  saloon.  The  officer  testified  he  examined 
the  wound,  and  that  it  was  an  old  one,  and 
one  which  was  substantially  healed.  If  the 
evidence  of  the  people  Is  to  l>e  believed, 
clearly  the  plaintlfF  in  error  was  guilty  of 
murder.  Tbat  testimony  was  denied  only  by 
the  plaintiff  in  error  and  Philip  McEwen.  It 
was  a  question  for  the  Jury  to  determine 
where  the  truth  lay,  and,  they  having  found 
the  plaintiff  in  error  guilty,  we  are  not  dis- 
posed to  set  their  verdict  aside  for  want  of 
evidence  to  sustain  the  same.  We  think  the 
verdict  of  the  Jury  could  not  have  been  other- 
wise than  what  it  was,  in  view  of  all  the  evi- 
dence found  In  this  record. 

It  is  next  urged  the  court  erred  in  admit- 
ting in  evidence,  as  against  plaintiff  In  error, 
the  following  statement  made  by  Philip  Mc- 
Ewen to  the  police  officers  after  bis  ar- 
rest: "I,  Phillip  McEwen,  hereby  freely  and 
voluntarily  make  the  following  statement: 
My  name  is  Philip  McEwen,  and  I  live  at 
2839  Emerald  avenue,  Chicago.  On  Sunday, 
January  21,  1906,  I  fell  down  a  step  and 
strained  my  shoulder  and  did  not  go  out  of 
the  bouse  until  Tuesday  p.  m.    On  Tuesday 


p.  m.  I  went  over  to  McCann's  boose,  at  3817 
Cottage  Grove  avenue,  and  slept  there  that 
night  with  McCann.  The  next  morning, 
Wednesday,  January  24th,  I  got  up  about  11 
o'clock  and  stayed  around  the  house  until 
3  o'clock  p.  m.  when  McCann  and  I  went  over 
to  my  brother's  house,  and  from  there  went 
with  my  brother,  George,  and  George  Mc- 
Cann, to  the  saloon  on  the  southwest  comer 
of  Thirty-Third  and  Halsted  streets,  Chi- 
cago. We  got  to  the  saloon  about  half-past 
5  o'clock,  and  my  brother,  McCann,  and  my- 
self and  the  bartender  stood  shaking  dice  un- 
til about  half-past  9  o'clock,  when  all  of  a 
sudden  I  saw  McCann  step  behind  the  bar 
and  pick  up  a  revolver  which  was  lying  on 
the  counter  near  the  cash  register,  and  Mc- 
Cann said  to  the  bartender.  Throw  up  your 
hands!'  When  I  saw  it  was  serious,  I 
grabbed  my  coat  and  started  to  run  out  of 
the  place.  Just  as  I  got  to  the  door  I  heard 
three  shots,  and  kept  on  running  over  to  the 
gas  house,  on  Archer  avenue,  and  took  a 
Cottage  Grove  avenue  car  to  3817  Cottage 
Grove  avenue  and  went  to  McCann's  house. 
McCann  came  in  about  five  minutes  after- 
wards, and  my  brother  came  in  shortly  after 
McCann,  and  I  said  to  McCann :  'What  did 
you  make  such  a  fool  of  yourself  for?'  egxA 
he  laughed.  He  told  me  that  all  be  got  from 
the  cash  register  at  Thirty-Third  and  Hal- 
sted was  $7.  He  said  he  had  bis  necktie 
pin  shot  off,  and  he  was  out  on  the  deal. 
My  brother  and  I  then  left  McCann's  place, 
and  I  went  on  my  way  home,  and  my  brother 
went  in  a  saloon  and  followed  me  home 
shortly  afterwards.  The  above  statement  is 
true  and  correct,  and  is  made  by  me  without 
any  threat,  promise,  fear,  or  inducement  of 
any  kind  whatsoever."  The  court  at  the 
time  the  statement  was  admitted  in  evi- 
dence, stated  orally  to  the  Jury,  upon  the  re- 
quest of  the  state's  attorney,  as  well  as  up- 
on the  request  of  the  attorneys  for  the  de- 
fense, tbat  the  statement  was  only  admitted 
as  against  Philip  McEhven,  and  that  it  was 
not  evidence  against  and  would  not  bind 
George  McCann,  and  afterwards  gave  to  the 
Jury  upon  tbat  question  the  following  in- 
struction in  writing:  "The  court  Instructs 
the  Jury  that  the  statement  made  by  Philip 
McEwen,  and  introduced  as  evidence  In  this 
case.  Is  not  In  any  sense  evidence  against 
the  defendant  George  McCann,  and,  so  far 
as  George  McCann  Is  concerned,  said  state- 
ment must  be  entirely  disregarded  by  the 
Jury."  The  statement  was  admitted  in  evi- 
dence as  a  part  of  the  people's  case  in  chief, 
and  before  Philip  McEwen  had  testified  as 
a  witness.  George  McEwen,  Philip  McEwen 
and  George  McCann  were  strangers  to  all  the 
persons  who  saw  them  at  William  Bleiski's 
saloon  on  the  afternoon  and  evening  of  tbv 
killing.  George  McEwen  had  fled,  and  Philip 
McEwen  and  George  McCann  were  on  trial  to- 
gether charged  with  the  murder  of  William 
Blelskl.  It  was  necessary,  in  order  to  make 
a  case  against  the  defendant  Philip  McEwoi, 
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that  the  people  shonld  identify  blm  as  being 
<me  of  the  persons  who  were  present  at  the 
saloon  at  the  time  William  Blelskl  was  shot 
In  the  first  part  of  the  written  statement  of 
Philip  McEwen  he  admitted  be  was  present 
in  the  afternoon  and  evening  on  the  occa- 
sion of  the  shooting.  The  objection  of  the 
plaintiff  in  error  to  the  admission  of  said 
statement  went  to  the  entire  statement,  and 
not  to  that  part  only  which  tended  to  incrim- 
inate the  plaintiff  in  error.  Had  the  ob- 
jection been  limited  to  the  part  of  the  gtate- 
mmt  which  tended  to  Incriminate  the  plain- 
tiff In  error,  the  objection  would  doubtless 
bare  been  sustained.  The  statement,  so  far 
as  it  showed  Philip  McE<wen  was  present 
i.:  t'le  time  of  the  shooting,  was  clearly  ad- 
uiissible;  and,  as  the  objection  was  not 
limited  to  that  part  of  the  statement  which 
tended  to  Incriminate  tbe  plalntlfl  In  error, 
we  think  the  objection  was  properly  oyer- 
ruled.  After  the  people  had  dosed  their  evi- 
dence FhlUp  McEwen  was  called  as  a  witness 
by.  George  McCann,  and  testified  fully  as  to 
what  took  place  in  the  saloon  during  the 
afternoon  and  evening  of  January  24th.  His 
testimony  upon  the  witness  stand  did  not 
agree  with  the  statement  which  he  made 
to  tbe  police  ofiScers,  and  which  had  been  ad- 
mitted In  evidence.  It  was  competent,  there- 
fore, to  introduce  such  statement  for  tbe 
purpose  of  the  Impeachment  of  Philip  Mc- 
Ewen. And,  even  if  it  was  error  to  admit  It 
as  a  part  of  the  people's  case  in  chief,  it 
became  competent  after  Philip  McEwen  bad 
testified  as  a  witness  in  the  case,  and  the 
error,  if  any,  committed  In  admitting  the 
statement  at  the  time  it  was  admitted,  was 
cured  after  Philip  McEwen  had  testified  as 
a  witness  in  the  case.  The  statement  was 
admitted  as  against  Philip  McEwen  alone, 
and,  as  the  jury  were  instructed  it  should 
not  be  considered  as  evidence  against  the 
plaintiff  in  error,  there  was  no  error  In  ad- 
mitting such  statement  in  evidence.  Acker- 
son  V.  People,  124  111.  S63,  16  N.  E.  847. 

It  Is  further  urged  the  state's  attorney 
made  Improper  and  prejudicial  remarks  In 
the  presence  of  tbe  Jury  during  tbe  cross- 
examination  of  the  plaintiff  in  error.  The 
record  upon  the  subject  complained  of  Is  as 
follows:  The  state's  attorney  was  cross- 
examining  the  plaintiff  In  error  as  to  what 
be  bad  referred  to  as  a  bullet  hole  in  his 
bat  and  a  wound  upon  his  head,  when  tbe 
following  occurred:  "Q.  Isn't  It  a  fact  that 
you  received  that  shot  while  you  were  en- 
gaged In  some  other  hold-up?  Mr.  Welch: 
I  object  to  that.  The  Court :  No,  it  has  been 
answered.  Tbe  Witness:  Never  in  a  hold- 
up in  my  life.  Mr.  Welch :  I  shall  take  ex> 
cation  to  that  question.  Mr.  Barbour:  I 
move  It  be  stricken  out  unless  I  can  go  into 
the  hold-up  business.  It  is  not  responsive. 
Tbe  Court:  Do  you  wish  to  have  it  stricken 
out?  Mr.  Welch:  I  just  want  to  preserve 
my  excerption.  The  Court :  Do  you  wish  to 
have  It  stricken  out?     Mr.  Welch:     No,  I 


don't  care  to  have  it  stricken  oat.  I  want 
to  preserve  my  exception.  The  Court:  It 
may  stand.  Mr.  Welch:  Is  the  oonrt  over- 
ruling the  objection?  The  Court:  Tbe  court 
did  not  make  a  ruling.  I  wanted  to  know 
whether  he  wanted  it  stricken.  Mr.  Welch: 
I  want  It  stricken  out  The  Court:  It  may 
be  stricken  out"  It  will  be  observed  that 
the  court  made  no  ruling  and  no  exceptions 
were  taken  as  to  any  ruling  of  tbe  oonrt  or 
the  refusal  of  the  court  to  role.  Tbere  is 
therefore  no  question  as  to  tbe  ptopcietj  of 
tbe  remark  of  the  state's  attorney  preserved 
for  review  In  this  court  North  Chicago 
Street  Railroad  Co.  v.  Leonard,  167  111.  618, 47 
N.  E.  752;  City  of  Salem  v.  Webster,  192 
IlL  369,  61  N.  E.  828.  In  the  Webster  Case, 
on  page  376  of  102  IlL,  the  court  said:  "A 
party  litigant  •  •  •  can  only  complain 
where  he  has  objected  and  obtained  a  ruling 
and  excepted  to  it,  or  excepted  to  a  refusal 
of  the  court  to  act"  Tbe  plaintiff  in  error, 
while  upon  tbe  witness  stand,  admitted,  upon 
bis  direct  examination,  in  reply  to  questions 
propounded  to  him  by  bis  own  attorney,  that 
be  had  been  In  the  reform  school  and  the 
penitentiary  twice,  and.  In  view  of  tbe  fact 
that  the  evidence  was  of  sudi  a  character 
that  the  Jury  could  not  have  found  differ- 
ently than  they  did,  we  are  of  the  opinion 
that,  even  thodgh  an  exception  had  beoi  pre- 
served to  tbe  remark  of  tbe  state's  attor- 
ney, the  case  ought  not  to  be  reversed  on  ac- 
count thereof.  Jennings  v.  People,  188  IlL 
320,  59  N.  E.  615. 

It  is  finally  urged  that  tbe  court  erred  bi 
permitting  the  state's  attorney  to  ask  Mary 
Bielskl  leading  questions.  She  was  Inquired 
of  what  George  McCann  had  in  bis  bands  at 
or  about  the  time  he  shot  her  brother,  and 
she  answered,  "A  revolver."  She  was  asked 
if  he  had  anything  else  in  his  bands  at  that 
time,  and  she  said,  "No."  The  state's  attor- 
ney then  said,  "Well,  I  have  asked  you  about 
some  money,"  whereupon  she  said,  "I  forgot 
to  tell  that"  and  then  went  on  to  relate  what 
she  saw  and  knew  upon  that  subject  Tin 
witness  did  not  understand  the  English  lan- 
guage very  well,  was  only  about  13  or  14 
years  of  age,  and  was.  In  the  very  nature  of 
things,  more  or  leas  embarrassed  or  confused 
while  upon  the  stand.  In  Maguire  y.  People^ 
219  IlL  16,  76  N.  E.  67,  it  was  held  that  tiie 
allowance  of  leading  questions  rests  lai^ely 
In  the  discretion  of  tbe  trial  court  and  that 
tbe  allowance  of  such  questions  should  not 
work  a  reversal  unless  there  was  a  palpable 
abuse  of  the  discretion  reposed  In  the  trial 
court  We  do  not  think  the  court  erred  in 
permitting  the  state's  attorney  to  call  the 
attrition  of  the  witness  to  the  subject-matter 
about  which  he  wished  her  to  testify. 

We  have  examined  this  record  with  care, 
and  are  of  tbe  opinion  the  conviction  of  the 
plaintiff  In  error  was  fully  justified  by  the 
evidence,  and  that  no  error  was  committed 
upon  the  trial  which  would  justify  this  court 
in  reversing  the  Judgment  of  ooavlcUon. 
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Tb«  Judgment  of  the  criminal  court  will 
tberefore  be  affirmed. 
Judgment  afiSrmed. 

VIOKEKS  and  CARTWEIGHT,  JJ.  (dl». 
■enting).  We  do  not  concur  in  the  foregoing 
opinion.  We  are  of  the  opinion  that  the 
statement  of  Philip  McBwen,  a  copy  of  which 
appears  in  -the  opinion  of  the  court,  was  erro- 
neously admitted  in  evidence  against  plain- 
tiff in  error,  and  that  this  error  is  not  cured 
by  the  oral  statement  of  the  trial  court  Urn- 
itlng  its  application  to  McEwen,  or  by  the 
Instruction  directing  the  Jury  that  they  could 
only  consider  such  statement  as  against  Mc- 
Ewen.  If  such  statement  could  be  regarded 
as  a  confession  or  an  admission  against  the 
interests  of  McEwen,  its  admission  would 
not  be  error  when  Its  application  was  proper- 
ly limited  to  the  author  of  the  statement 
But  this  statement  was  not  a  confession. 
There  is  nothing  in  it  which  directly  or  im- 
pliedly connects  McEwen  with  the  commis- 
sion of  the  crime  charged.  A  confession  Is 
not  equivalent  to  a  statement  or  a  declara- 
tion. A  confession,  in  its  legal  sense,  means 
an  acknowledgment  of  guilt  1  Greenleaf  on 
Evidence,  $170;  8  Cyc.  562;  Johnson  v. 
People.  197  111.  48.  64  N.  E.  288 :  Michaels  v. 
People,  208  111.  603,  70  N.  E.  747.  A  careful  \ 
reading  of  McEwen's  statement  will  disclose 
that  it  has  none  of  the  elements  of  a  confes- 
sion in  It  Instead  of  admitting  bis  partici- 
pation in  the  offense,  he  asserts  his  Inno- 
cence, and  states  facts  which,  If  believed  by 
the  jury,  would  necessarily  result  in  the 
conviction  of  plaintiff  In  error  of  murder. 
We  do  not  think  that  the  ground  upon  which 
the  opinion  of  the  court  Justifies  the  admis- 
sion of  this  statement  is  tenable.  It  is  said 
by  the  majority  opinion  that  "It  was  neces- 
sary. In  order  to  make  a  case  against  the  de- 
fendant Philip  McEwen,  that  the  people 
should  Identify  him  as  being  one  of  the  per- 
sons who  were  present  at  the  saloon  at  tb^ 
time  William  BlelskI  was  shot"  Certainly 
the  statement  implies  that  Philip  McEwen 
was  present  but  the  record  does  not  show 
that  he  ever  denied  being  present,  and,  if  he 
bad  and  this  fact  was  in  issue,  what  would  It 
avail  the  prosecution  to  prove  that  he  was 
present  if  by  the  same  statement  his  Inno- 
cence was  established?  We  doubt  If  any 
prosecuting  attorney  who  was  in  good  faith 
seeking  to  convict  McEwen  would  ever  offer 
such  a  statement  against  him.  The  state- 
ment was  highly  prejudicial  to  plaintiff  In 
error,  and  his  conviction  and  McEwen's  ac- 
quittal might  reasonably  be  expected  to  fol- 
low with  this  statement  before  the  Jury.  It 
Is  true  that  the  court  stated  to  the  Jury  that 
they  could  only  consider  such  statement  with 
reference  to  McBlwen,  and  also  gave  an  in- 
Etrnctlon  to  the  same  effect.  In  view  of  the 
character  of  the  statement  this  did  not  cure 
the  error.  There  was  nothing  In  It  which 
could  be  considered  by  the  Jury  as  against 
McEwen,  but  very  much  that  was  highly  prej- 


udicial to  McCann,  and  for  that  reason  the 
statement  should  have  been  excluded  entirely 
from  the  consideration  of  the  Jury,  and  in 
our  opinion  the  court  committed  reversible 
error  In  refusing  to  so  hold,  "nje  statement 
was  that  Philip  McEwen  went  to  the  saloon 
with  his  brother  and  plaintiff  In  error  and 
engaged  In  shaking  dice  with  them.  There  is 
not  a  sentence  In  the  statement  that  could 
have  been  separated  from  the  rest  and  given 
to  the  Jury  so  as  not  to  affect  plaintiff  in 
error.  The  only  possible  effect  of  the  state- 
ment would  be  to  clear  the  maker  of  it  and 
convict  plaintiff  In  error.  It  certainly  did 
not  become  competent  by  reason  of  McEwen's 
subsequent  contradiction  of  it 

We  are  also  of  the  opinion  that  the  con- 
duct of  the  attorney  for  the  people  in  the 
cross-examination  of  plaintiff  in  error  was 
highly  prejudicial.  It  Is  the  duty  of  a  public 
prosecutor  to  co-operate  with  the  court  to 
enforce  the  law  against  the  guilty,  and  to 
see  that  all  persons  charged  with  the  crime 
have  a  fair  trial.  In  making  the  statement 
in  the  presence  of  the  Jury,  that  certain  evi- 
dence may  go  out  "if  I  am  not  permitted  to 
go  into  the  hold-up  business,"  the  prosecutor 
was  guilty  of  conduct  the  effect  of  which  was 
to  raise  an  unfavorable  suspicion  in  the 
minds  of  the  Jurors  against  the  prisoner. 
The  statement  clearly  Implies  that  If  the 
state  was  permitted  to  go  into  "the  hold-up 
business,"  the  bole  In  the  hat  and  the  scar 
on  the  head  would  be  accounted  for.  An  In- 
timation of  this  character  by  the  prosecut- 
ing attorney  not  only  tended  to  discredit  the 
plaintiff  in  error  as  a  witness,  but  was  calcu- 
lated to  cause  the  Jury  to  look  upon  the 
plaintiff  in  error  as  a  professional  crook, 
who  bad  committed  other  crimes  which  the 
rules  of  law  would  not  permit  the  attorney  to 
go  into.  We  think  the  point  Is  saved  by  the 
exception  taken,  and  that  rights  of  the  pris- 
oner were  unduly  prejudiced  In  this  regard. 

We  are  of  the  opinion  that  the  prisoner 
has  not  had  a  fair  trial  In  view  of  these  er- 
roneous rulings,  and  that  the  Judgment  below 
should  be  reversed,  and  the  cause  remanded 
for  another  trial 


(226  111.  S75) 

CAIEO,  V.  &  C.  BY.  CO.  v.  PEOPLE  ex  lel. 

McCORMICK,  County  Collector. 
(Supreme  Court  of  IIUdoIs.     April  18,  1907.) 

Appeal  from  Madison  Ooonty  Court;  J.  B. 
Hlllskotter,  Judge. 

Action  by  the  people,  on  the  relation  of 
George  McCormlck,  county  collector  of  Madi- 
son county,  against  the  Cairo,  Vincennes  & 
Chicago  Railway  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

George  F.  McNulty,  for  appellant 

PER  CURIAM.  This  was  an  application 
for  Judgment  and  order  of  sale  by  appellee, 
in   the   county   court   of    Madison   county. 
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against  the  property  of  appellant  for  certain 
taxes  levied  for  the  year  1906.  The  appel- 
lant appeared  and  filed  objections  to  the 
rendition  of  Judgment  and  order  of  sale, 
which  objections  were  overruled,  and  appel- 
lant has  prosecuted  an  appeal  to  this  court 
'  Appellee  has  filed  no  brief.  It  appears, 
however,  that  all  the  questions  raised  by  the 
appellant  upon  this  appeal  have  been  decided 
in  its  favor  in  other  cases  brought  to  this 
court  from  Madison  county.  Chicago,  Indi- 
anapolis &  St.  Louis  Railway  Co.  v.  People, 
225  III.  519,  SO  N.  E.  336;  Litchfield  &  Madi- 
son Railway  Co.  v.  People,  225  111.  301,  80 
N.  E.  335;  Chicago,  Peoria  &  St  Louis  Rail- 
way Co.  V.  People,  225  111.  463,  80  N.  E.  295. 
The  judgment  of  the  county  court  will  there- 
fore be  reversed,  and  the  cause  remanded. 
Reversed  and  remanded. 


(ZM  III.  676) 

SUPERVISORS    OF    COLES    COUNTT    ▼. 

PEOPLE  ex  rel.  ASHBROOK  et  al. 
(Supreme   Court  Of  Illinois.     April  18,  1907.) 
Mandamus  —  County  Boabd  —  Taxation — 
Judgment. 

Under  Hnrd's  Rev.  St.  1905,  p.  565,  c.  34, 
§  34,  providing  that  execution  shall  not  issue 
against  county  property,  but  the  county  lx>ard 
shall  direct  an  order  to  be  drawn  on  the  treasur- 
er for  the  amount  of  the  judgment,  and  that, 
wlienever  the  board  shall  determine  the  amount 
of  ail  taxes  to  be  raised  for  county  purposes, 
it  shall  include  among  the  purposes  the  payment 
of  any  outstanding  judgments,  against  tne  coun- 
ty, and  providing  a  method  for  the  payment  of 
such  judgments,  mandamus  will  lie  to  compel 
the  county  board  to  reconvene  after  the  ad- 
journment of  its  September  meeting  to  Indnde 
in  the  puriwses  for  which  the  tax  is  raised  the 
payment  of  claims  reduced  to  judgment,  since 
the  statute  imposes  an  absolute  duty  on  the 
board. 

iEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  33,  Mandamus,  {  231.] 

Appeal  from  Circuit  Court,  Coles  County; 
M.  W.  Thompson,  Judge. 

Petition  for  mandamus  by  the  people,  on 
the  relation  of  J.  F.  Ashbroolc  and  others, 
against  the  board  of  supervisors  of  the 
county  of  Coles.  From  a  judgment  award- 
ing the  writ,  defendant  appeals.    Affirmed. 

The  appellees,  being  15  judgment  creditors 
of  Coles  county,  filed  their  joint  petition  for 
a  writ  of  mandamus  in  the  circuit  court  of 
that  county  against  Its  board  of  supervisors. 
The  petition  set  up  the  dates  and  amoimts  of 
the  various  judgments,  aggregating  about 
$80,000,  and  alleged  that  said  judgments  each 
bear  Interest  at  5  per  cent  per  annum  from 
their  respective  recoveries,  and  are  each 
still  due,  owing,  and  unpaid,  and  no  action 
has  been  talcen  by  the  county  either  to  secure 
a  reversal  thereof  or  to  pay  the  same,  and 
that  there  is  no  money  In  the  treasury  of 
said  county  for  said  payment,  and  has  been 
none  since  the  recovery  of  said  judgments. 
The  petition  further  alleges  that  It  was  the 
duty  of  the  board  of  supervisors  of  said  coun- 
ty, at  Its  September  session,  1906,  when  It 


determined  the  amount  of  all   taxes   to  be 
raised  for  county  purposes,  to  Include  among 
the  purposes   for  which   such  taxes   should 
be  raised  the  payment  of  said  Judgments ;  yet 
the  board,  not  regarding  its  duty  In  tbat  be- 
half, did  not  at  said  meeting  include  among 
the    purposes    for    which    taxes    should    be 
raised  the  Judgments  of  the  petitioners,  or 
any  of  them,  but,  on  the  contrary,  said  board 
met  at  the  tUne  fixed  by  law,  and  the  at- 
torneys for  the  petitioners  appeared  before 
said   board   and  demanded  that '  it  should 
include  said  Judgments  in  the  amount  of  Its 
tax  levy,  but  said  board  failed  to  do  so,  and 
after  remaining  in  session  for  several  days, 
on  November  8,  1906,  passed  a  tax  levy  of 
$51,000,  which  was  at  the  rate  of  75  cents 
on  the  $100,  but  did  not  include  any  of  the 
Judgments  of  the  petitioners,  and  after  mak- 
ing the  said  levy  finally   adjourned.     It  la 
further  alleged  that  there  are  impaid  claims 
against   said   county   which   have  not   been 
reduced  to  Judgment  to  the  amount  of  $25,000, 
In  addition  to  the  Judgments  of  the  petition- 
ers, and  that  a  levy  of  75  cents  on  the  $100 
will  produce  the  sum  of  $51,000,  and  no  more. 
The  prayer  of  the  petition  is  that  a  writ  of 
mandamus  may   issue  directing  said  board 
forthwith  to  meet,  and  to  include  among  the 
purposes  for  which  taxes  are  levied  the  Judg- 
ments of  the  petitioners,  and  to  provide  for 
the  payment  of  said  Judgments,  and  interest 
thereon,  in  equal  annual  installments,  not  ex- 
ceeding 10  in  number  and  to  include  one  an- 
nual installment  in  the  amount  of  taxes  to  be 
raised  for  county  purposes  In  this  cnrrrant 
year  and  one  In  each  year  hereafter,  not 
exceeding  10  in  all,  until  said  Judgments  are 
fully  paid.     The  appellant  filed  a  general 
and  special  demurrer  to  the  petition,  which 
was  overruled  by  the  court,  and  it  elected 
to  stand  by  Its  demurrer,  and  a  Judgment  was 
entered  awarding  the  writ  as  prayed  In  the 
petition,   to   reverse  which   an  appeal   has 
been  prosecuted  to  this  court 

John  McNutt,  Jr.,  for  appellant  H.  A. 
Neal  and  F.  K.  Dunn,  for  appellees. 

WILKIN,  3.  (after  stating  the  facts). 
The  question  presented  by  this  appeal  is 
whether  the  allegations  of  appellees'  petition 
were  sufficient  to  require  an  answer  and  a 
hearing  upon  the  merits,  or  whether  they 
were  so  defective  as  to  Justify  the  court  in 
sustaining  a  demurrer  thereto.  The  right  of 
appellees  to  the  writ  is  based  upon  the  pro- 
visions of  section  34  of  chapter  34,  p.  563, 
Hurd'8  Rev.  St  1905.  Prior  to  1905,  this 
section  was  as  follows :  "Execution  shall  not 
In  any  case,  Issue  against  the  lands  or  other 
property  of  a  county;  but  when  Judgment 
is  rendered  against  a  county,  the  county 
board  shall  direct  an  order  to  be  drawn  on 
the  county  treasurer  for  the  amount  of  the 
judgment  and  costs,  which  orders  shall  be 
paid  as  other  county  debts."  In  1905  it  was 
amended  by  adding  the  following:  "(a)  When- 
ever the  county  board  in  any  county  shall 
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In  any  year  determine  the  amount  of  all 
taxes  to  be  raised  for  county  purposes,  such 
hoard  shall  Include  among  the  purposes 
for  which  such  taxes  are  to  be  raised  the  pay- 
ment of  any  outstanding  judgment  or  Judg- 
ments against  such  county  for  the  payment  of 
which  no  other  provisions  have  been  made, 
(b)  The  county  board  may  provide  for  the 
payment  of  any  such  Judgment  or  Judgments 
and  the  interest  thereon  in  equal  annual  In- 
stallments, not  exceeding  however  ten  in 
number,  and  may  Include  one  of  such  install- 
ments in  the  amount  of  taxes  to  be  raised 
for  county  purposes  in  each  year,  but  the 
aggregate  amount  of  all  taxes  to  be  raised 
for  county  purposes  shall  not  in  any  year 
exceed  the  rate  of  seventy-five  cents  on  the 
$100  valuation  of  property  unless  authorized 
by  a  vote  of  the  people  of  the  county."  It 
seems  to  be  conceded  that  prior  to  this  amend- 
ment there  was  no  statutory  duty  imposed 
upon  the  board  of  supervisors,  in  making 
the  tax  levy,  to  include  among  the  purposes 
for  which  such  taxes  were  to  be  raised  the 
payment  of  outstanding  Judgments  against 
the  county;  but  the  theory  of  the  petition 
is  that,  since  the  amendment  of  1005,  the 
statute  is  mandatory,  and  the  board  has  no 
discretion  in  the  matter,  but  must  comply 
with  its  provisions  by  including  the  out- 
standing Judgments  in  the  tax  levy.  A  re- 
versal of  the  Judgment  of  the  circuit  court  is 
urged  upon  two  grounds:  First,  that  the 
county  board  had  no  power,  at  any  meeting 
except  In  September,  to  maice  the  tax  levy; 
second,  that  the  revenue  of  a  county  sufficient 
to  meet  its  ordinary  expenses  is  exempt  from 
interference  by  the  courts. 

Under  the  first  point,  the  proposition  con- 
tended for  is  that,  inasmuch  as  the  statute 
requires  the  tax  levy  for  county  purposes  to 
be  made  at  the  September  meeting  of  the 
board,  and  that  meeting  having  finally  ad- 
journed without  making  the  levy,  mandamus 
will  not  lie  to  compel  tbe  board  to  reconveno 
for  that  purpose;  also,  that  a  levy  made 
after  such  adjournment.  Including  these  judg- 
ments, would  not  only  be  void  in  that  regard 
as  made  at  a  time  not  provided  by  the  stat- 
ute, but  would  endanger  the  levy  already 
made.  The  amendment  of  section  34  in  1005 
was  unquestionably  intended  to  Impose  a 
positive  duty  upon  the  board  of  supervisors 
to  Include  among  the  purposes  for  which  tax- 
es are  to  be  raised  the  payment  of  any  out- 
standing judgments  against  the  county  for 
the  payment  of  wbtoh  no  other  provisions 
have  been  made.  Such  is  Its  plain  and  un- 
equivocal language.  The  petition  in  tills 
case  alleges  that  at  the  September  meeting, 
1006,  tbe  petitioners,  by  their  counsel,  ap- 
peared before  tbe  board  and  demanded  that 
it  comply  with  that  statute,  which  it  failed 
and  refused  to  do,  and  adjourned  without 
complying  with  such  demand.  No  objection 
is  here  made  to  the  sufficiency  of  tbe  demand 
as  alleged  In  the  petition.  The  board  having 
positively  refused,  by  its  final  adjournment, 


after  demand,  to  make  tbe  levy,  it  sought  to 
deprive  the  petitioners  of  the  remedy  given 
them  by  the  statute  for  the  payment  of  their 
Judgments.  We  entertain  no  doubt  that  it 
could  not,  by  a  refusal  to  act  during  its  Sep- 
tember meeting  and  its  final  adjournment 
without  such  action,  avoid  Its  Imperative  duty 
and  thereby  render  nugatory  the  iwsitive  pro- 
visions of  the  statute. 

That  the  conduct  of  tbe  t>oard  after  the 
demand  was  to  ail  Intents  and  purposes  a  re- 
fusal to  comply  with  the  statute  seems  to  be 
admitted ;  but  the  contention  Is  that,  iiaving 
failed  to  take  action  daring  its  September 
meeting,  it  could  not  lawfully  make  the 
assessment  at  a  subsequent  meeting,  and 
therefore  mandamus  would  not  lie.  In  other 
words,  counsel  for  appellant  seems  to  think 
the  case  Is  like  those  In  which  It  has  been 
held  that  a  taxing  body  can  only  act  In  tbe 
manner  and  at  the  time  specified  In  the  stat- 
ute, and  that  a  tax  levied  at  a  time  different 
from  tliat  authorized  by  law  Is  illegal  and 
void.  Here  the  county  board  failed  and  re- 
fused to  act  at  all  as  to  the  Judgments.  It 
attempted  to  levy  a  tax  for  a  part  of  the  pur- 
poses required  by  the  statute,  but  wholly  fail- 
ed and  refused  to  Include  In  its  assessment 
the  judgments  of  the  petitioners,  which  the 
statute  peremptorily  required  it  to  do.  If  a 
board  of  supervisors  should  positively  refuse 
to  levy  any  tax  at  its  September  meeting, 
even  for  the  payment  of  the  current  expen- 
ses of  the  county,  would  It  be  seriously  con- 
tended that  the  courts  were  powerless  to  com- 
pel it  to  act  until  its  next  regular  September 
meeting?  The  proposition  that  an  inferior 
tribunal  which  has  refused  to  perform  a  posi- 
tive official  duty  at  the  time  when  It  is  legal- 
ly required  to  do  so  cannot,  by  adjourning  its 
meeting,  place  itself  beyond  the  coercive  pow> 
er  of  tbe  courts  to  compel  the  performance 
of  tbe  duty  enjoined  by  law,  but  it  may  be 
compelled  by  mandamus  to  reassemble  and 
perform  its  legal  duty,  seems  too  clear  for 
argument.  Loewenthal  v.  People,  192  111.  222, 
61  N.  E.  462.  In  the  case  of  People  v.  Board 
of  Supervisors,  185  111.  288,  293,  56  N.  B. 
IWA,  1046,  we  said:  "It  Is  the  genera]  rule 
mandamus  will  not  be  granted  In  anticipation 
of  a  default  or  failure  of  official  duty,  and.  If 
tlie  writ  may  not  be  availed  of  after  the  omis- 
sion or  failure  has  occurred,  tbe  writ  will 
become  Inoperative  in  ail  such  cases  as  the 
one  at  bar,  and  the  observance  or  nonobserv- 
ance  of  the  statutory  requirement  becomes 
a  matter  resting  wholly  within  the  uncon- 
trolled discretion  of  boards  of  supervisors. 
Without  regard  to  the  question  whether 
iMards  of  supervisors,  of  their  ovni  motion, 
may  act  In  the  matter  of  redividing  election 
districts  at  other  than  the  July  or  August 
meeting,  if  they  omit  to  act  as  the  law  re- 
quires at  such  meetings,  such  Itoards  may,  un- 
der the  authority  of  an  order  and  Judgment 
of  the  court,  perform  such  duty  at  any  other 
term.  If  so  directed  by  such  order  and  judg- 
ment"   So  here,  while  it  may  be  that  the 
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board  of  BuperrlsorB  could  not,  of  Ito  own 
motion,  levy  a  tax  for  county  purposes  ex- 
cept at  tbe  September  meeting,  still,  if  It  fail- 
ed and  refused  to  do  so  at  that  time,  tbe  pow- 
er of  the  court  could  be  Invoked  to  compel 
the  performance  of  tbat  duty.  Of  course,  If 
It  were  true  that  a  board  of  supervisors  could 
not,  under  any  circumstances,  levy  a  tax  at 
any  other  time  than  the  regular  September 
meeting,  mandamus  would  not  lie,  for  the  rea- 
son that  the  writ  will  never  Issue  to  compel 
the  doing  of  a  useless  or  Impossible  thing. 
But  In  the  case  of  State  Board  of  Equaliza- 
tion V.  People,  191  111.  S28,  61  N.  E.  339,  68 
L.  R.  A.  513,  the  board  was  compelled  by 
mandamus  to  reconvene  after  Its  final  ad- 
journment and  assess  certain  omitted  proper- 
ty, and  in  the  case  of  Chicago  &  Eastern  Illi- 
nois Railroad  Oo.  v.  People,  218  111.  463,  75 
N.  E.  1021,  the  board  of  supervisors,  which 
had  levied  75  cents  on  the  $100  at  its  regular 
September  meeting,  In  the  month  of  January 
following,  added  42  cents  on  the  |100  for  the 
payment  of  outstanding  Indebtedness  In  pur- 
suance of  a  vote  of  the  people  of  the  county, 
and  that  additional  levy  was  held  to  be  legal 
and  valid  on  an  application  for  judgment 
against  the  railroad  company  for  delinquent 
taxes ;  It  being  urged  tbat  the  additional  tax 
was  Illegal  because  not  levied  at  the  Septem- 
ber meeting. 

The  position  of  counsel  for  the  appellant 
inevitably  leads  to  but  one  conclusion;  and 
tbat  Is,  that  a  board  of  supervisors  may,  by 
the  adjournment  of  a  stated  meeting,  render 
wholly  ineffective  a  provision  of  the  statute 
which  requires  a  thing  to  be  done  at  that 
particular  meeting.  Had  the  board  at  its 
September  meeting  positively  refused  to  com- 
ply with  the  demand  made  by  counsel  for  the 
judgment  creditors,  the  petition  might  have 
been  filed  before  the  adjournment;  but,  in 
tbe  absence  of  such  a  refusal.  If  the  petition 
had  been  filed  during  the  meeting,  it  could 
have  been  answered  that  the  law  gave  the 
board  the  whole  of  that  term  to  make  the 
levy,  and  If  it  may  now  be  successfully  insist- 
ed thrtt  the  writ  will  not  issue  because  the 
meeting  has  adjourned,  the  statute  becomes 
a  dead  letter. 

In  arguing  the  second  ground  of  reversal, 
counsel  say  the  amendment  to  section  34  is 
unconstitutional;  but  he  points  out  in  that 
connection  no  provision  of  the  Constitution 
which  Is  violated  by  It,  but  argues  rather  the 
question  "whether  this  amendment  sbatl  take 
from  the  county,  as  a  component  part  of  the 
state,  its  revenues  needed  for  current  ex- 
penses and  thus  set  aside  the  established  law 
of  the  land."  It  may  be  admitted,  at  least 
for  the  purposes  of  this  case,  that  the  rev- 
enue of  a  county  sufiielent  to  meet  Its  ordi- 
nary running  expenses  Is  exempt  from  Inter- 
ference by  the  courts;  but  it  must  be  con- 
ceded that  section  34,  on  Its  face,  does  not  at- 
tempt to  do  any  such  thing,  and,  If  it  can 
have  that  effect  In  any  given  case,  it  must  be 


because  of  the  existing  conditions  In  tfie  par- 
ticular county. 

Counsel  seems  to  argue  the  case  as  tliongli 
the  statute  was  only  applicable  to  a  county 
which  is  heavily  indebted,  or  in  which  to  pro- 
vide for  the  payment  of  its  just  debts  or 
judgments  against  it  would  render  it  impoe- 
Blble  to  pay  the  ordinary  running  expenses  of 
the  county.  If  the  county  board  had  answer^ 
ed  the  petition  and  averred  that  75  cents  on 
tbe  $100  of  the  taxable  property  of  tbe  coun- 
ty was  absolutely  necessary  to  defray  the  or- 
dinary running  expenses  of  tbe  county,  as 
was  done  in  Town  of  Sparland  v.  Barnes,  98 
111.  595,  and  fdr  that  reason  It  had  refused  to 
Include  in  Its  levy  the  outstanding  judgments 
as  one  of  the  purimses  for  which  the  tax» 
of  the  county  were  raised,  and  upon  issue 
joined  on  such  answer  had  been  able  to  prove 
it,  tbe  question  here  discussed  would  have 
been  raised.  But  the  petition  which  the 
board  by  Its  demurrer  says  is  insufficient 
does  not  present  any  such  question,  and  there- 
fore the  discussion  as  to  whether  courts  will, 
imder  any  circumstances,  interfere  to  deprive 
a  county  of  sufficient  means  to  meet  its  ordi- 
nary running  expenses,  is  aside  from  the  is- 
sue. Suppose  a  coun^  is  heavily-  indebted. 
Can  It  be  said  that  it  may  justly  make  pro- 
vision for  the  payment  of  one  debt  or  one 
class  of  claims  and  refuse  to  make  any  pro- 
vision whatever  for  the  payment  of  others, 
even  those  reduced  to  judgments?  Or  sup- 
pose, instead  of  a  county  In  which  the  ordi- 
nary running  expenses  amount  to  tbe  foil 
sum  of  73  cents  on  the  $100,  we  take  for  illus- 
tration a  county  In  which  the  contrary  is 
true;  one  in  which  the  ordinary  expenses 
would  amount  to  but  a  small  portion  of  the 
amount  authorized  to  be  levied.  As  to  the 
latter  county  there  certainly  would  be  no  le- 
gal objection  to  the  enforcement  of  the  law. 
We  are  of  the  opinion  tbat  this  statute  does 
not  deprive  a  county  of  sufficient  means  to 
meet  its  ordinary  running  expenses;  nor  does 
the  petition  in  this  case,  by  any  fair  construc- 
tion, ask  the  court  to  interfere  with  the 
board  of  supervisors  in  providing  for  its  or- 
dinary and  usual  expenses. 

The  contention  that  this  statute  impairs 
tbe  obligation  of  contracts  needs  but  a  pass- 
ing notice.  The  position,  as  we  understand 
It,  Is  that,  Inasmuch  as  the  county  has  en- 
tered Into  contracts  with  its  various  officers 
for  the  payment  of  their  salaries  durbg 
their  terms  of  office,  if  the  county  board  Is 
compelled  by  mandamus  to  divert  a  portion 
of  the  tax  to  the  payment  of  the  jildgments 
mentioned  in  the  petition,  such  officers  will 
be  deprived  of  their  salaries,  and  therefore 
their  contracts  with  the  county  be  Impaired.. 
No  such  question  is  raised  on  this  record. 
What  we  have  already  said  as  to  the  ordi- 
nary expenses  of  the  county  Is  applicable  to 
this  question.  If  including  tbe  judgments 
named  In  the  petition  in  its  tax  levy  will  de- 
prive the  county  of  the  means  of  paying  the 
salaries  of  its  officers,  that  fact  should  be  set 
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up  by  way  of  aiiswer  and  on  tbe  hearing  es- 
tablished by  proof. 

It  seems  to  be  thought  by  counsel  for  tbe 
appellant  that  the  statute  Is  Intended  to  Im- 
pose a  hardship  upon  counties,  or  to  Impose 
upon  them  the  performance  of  onerous  and 
Impracticable  duties.  Such  is  cleai-iy  not 
the  Intent  and  purpose  of  the  statute.  It 
proceeds  upon  the  supposition  that  every 
county  In  the  state  will  be  actuated  by  an 
honest  purpose  to  pay  Its  legal  obligations, 
especially  those  which  have  been  reduced  to 
judgments,  and  It  is  Intended  to  aid  the  coun- 
ty authorities  In  the  accomplishment  of  that 
purpose. 

Tbe  judgment  of  tbe  drcalt  court  will  be 
affirmed. 

Judgment  affirmed. 


C226  111.  684) 

CHICAGO  &  B.  I.  R.  CO.  r.  CHIPPS. 
(Supreme  Court  of  Illimois.     April  18,  1907.) 
Spbcific  Pibfobkahcb— Sufficibnct  of  Bti- 

DERCE. 

Evidence  in  a  suit  for  the  specific  perform- 
ance of  a  verbal  agreement  respecting  real 
estate  examined,  and  held  insufficient  to  justify 
.a  decree  for  complainant. 

Appeal  from  Circuit  Court,  Moultrie  Coun- 
ty;   W.  G.  Cochran,  Judge. 

Bill  by  the  Chicago  &  Eastern  Illinois  Rail- 
road Company  against  Abla  Chlpps.  From  a 
decree  dismissing  the  bill,  complainant  ap- 
peals.   Affirmed. 

Eden  &  Martin,  for  appellant     John  B. 
.Jennlng,  for  appellee. 

FARMBB,  J.  Appellee  was  the  owner  of 
a  tract  of  land  through  which  appellant's 
railroad  was  constructed,  and  In  1890  con- 
veyed to  appellant  a  strip  of  land  100  feet 
wide  across  one  80  of  a  farm  consisting  of 
.about  840  acres.  There  was  a  spring  of 
water  on  the  right  of  way  conveyed  to  appel- 
lant, and  the  deed  contained  a  covenant  that 
appellant  should  "preserve  tbe  spring  near 
the  bam  lot  to  the  use  of  said  A.  Chlpps  by 
building  a  bridge  or  trestle  one  hundred  feet 
in  length  over  said  spring,  of  a  sufficient 
height  and  length  on  each  side  of  said  spring 
as  will  give  ample  room  for  a  driveway,  and 
said  railway  company  agree  to  construct  a 
cattleway  under  their  track  or  tracks  at  the 
ravine  on  the  west  side  of  the  above  described 
land,  and  shall  construct  a  suitable  farm 
crossing."  The  track  was  laid  on  trestlework 
over  the  spring,  and  In  driving  piling  for  the 
construction  of  said  trestle  work  over  said 
spring  and  driveway  the  flow  of  water  from 
the  spring  was  to  some  extent  disturbed.  In 
1902  appellant,  by  Its  servants,  filled  up  the 
trestle  at  the  place  where  the  spring  was, 
covering  the  spring  to  a  depth  of  several  feet 
with  earth,  thereby  destroying  it  Appellee 
afterwards  Instituted  an  action  at  law  in 


covenant  to  recover  $2,500  of  appellant  for 
the  destruction  of  said  spring.  Within  a  few 
months  after  the  institution  of  said  suit 
two  agents  and  employes  of  appellant  called 
on  appellee  to  confer  with  him  about  the  con- 
troversy, and  the  appellant  claims  a  mutual 
agreement  was  then  entered  into  between  ap- 
pellee and  appellant  through  its  said  agents, 
by  which  the  appellant  was  to  establish  a 
spring  near  the  site  of  the  old  spring  and 
maintain  a  driveway  and  passage  for  cattle 
on  the  north  side  of  said  spring,  and  pay  the 
costs  of  the  suit  In  covenant  and  a  reason- 
able attorney's  fee  for  appellee's  attorneys, 
and  upon  the  performance  of  these  agree- 
ments appellee  was  to  execute  a  quitclaim 
deed  releasing  the  complainant  from  liability 
to  further  preserve  said  spring  and  dismiss 
his  action  in  covenant  The  bill  In  this  case 
was  filed  for  the  specific  performance  of 
said  alleged  agreement  Tbe  bill  averred 
that  appellant  had  established  a  new  spring 
affording  a  good  supply  of  water,  had  offered 
to  pay  the  costs  and  attom^'s  fees  In  the 
covenant  suit,  and  had  requested  appellee  to 
execute  the  release  and  dismiss  the  aetlon  of 
covenant  In  accordance  with  the  alleged 
agreement  but  that  be  had  refused  to  do  ao. 
The  prayer  of  the  bill  was  that  the  appellee 
be  compelled  by  decree  of  the  court  to  spe- 
cifically perform  the  agreement  A  demurrer 
to  the  blU  was  ov^ruled,  and  defendant  an- 
swered, denying  that  he  ever  made  any  agree- 
ment with  appellant,  through  its  agents,  tbait, 
if  appellant  would  provide  him  another 
spring  or  restore  his  water  supply  and  main- 
tain a  passageway  for  him  under  appellant's 
tracks,  he  would  dismiss  his  action  of  cov- 
enant and  execute  a  quitclaim  deed  releasing 
appellant  from  the  obligations  imposed  upop 
It  by  the  covenants  In  the  deed  to  it  from  ap- 
pellee for  the  right  of  way.  Replication  was 
filed  to  tbe  answer,  and  the  cause  was  re- 
ferred to  a  Bpeelal  master  In  chancery  to 
take  the  testimony  and  report  bis  conclusions 
of  law  and  fact 

The  agreement  which  It  is  sought  to  compel 
the  performance  of  was  verbal,  but  appellee 
did  not  Interirase  the  statute  of  frauds  as  a 
defense.  By  his  answer  he  denied  that  any 
such  agreement  was  ever  made.  The  testi- 
mony taken  before  and  reported  by  tbe  mast- 
er was  somewhat  voluminous,  but  much  of  it 
related  to  the  flow  of  water  produced  by  the 
spring  before  and  after  the  building  of  appel- 
lant's railroad,  and  as  to  how  and  by  what 
means  It  was  claimed  appellant  had  Injured 
tbe  spring  and  decreased  the  flow  of  water 
therefrom.  This  evidence  showed  that  be- 
fore the  building  of  appellant's  railroad  said 
spring  was  of  great  value,  producing  a  flow 
of  water  sufficient  for  several  hundred  head 
of  stock;  that  this  flow  was  disturbed,  but 
not  materially  decreased.  In  the  original  con- 
struction of  appellant's  railroad,  but  that  in 
1902,  by  the  filling  in  of  the  trestle,  it  was 
destroyed.    This  caused  tbe  action  of  cove- 
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nant  to  be  brought  by  ai^ellee,  which  re- 
sulted In  an  interview  between  him  and 
agents  of  appellant,  at  which  the  latter 
claims  the  agreement  that  It  Is  seeking  to 
compel  the  performance  of  was  verbally 
made.  The  master  found  and  reported,  from 
the  testimony,  that  no  one  was  present  at  the 
time  It  was  claimed  said  agreement  was  made 
except  appellee  and  the  two  agents  of  appel- 
lant; that  neither  of  said  agents  attempted 
In  his  testimony  to  give,  literally  or  substan- 
tially, the  language  of  appellee  In  making 
said  agreement,  but  that  their  testimony  on 
this  subject  consisted  of  their  Inferences,  un- 
derstandings, and  conclusion  of  what  appel- 
lee agreed  to;  that,  while  the  testimony 
showed  appellant  had  done  substantially  the 
things  set  up  In  its  bill  to  restore  a  flow  of 
water  for  appellee,  he  testified  emphatically 
that  he  never  agreed  to  release  appellant 
from  liability  to  preserve  said  spring.  The 
master  further  reported  that  the  appellee 
admitted  he  might  have  Indicated  a  willing- 
ness to  dismiss  his  suit  for  damages  if  the 
appellant  would  satisfactorily  restore  his 
water  supply  and  pay  the  costs  and  attorney's 
fees  Incurred  in  said  suit,  and  that  the  cor- 
respondence between  complainant  and  attor- 
ney for  appellee,  which  consisted  of  a  num- 
ber of  letters  that  had  passed  between  the 
parties,  tended  to  show  that  the  things  ap- 
pellant had  done  to  restore  the  flow  of  water 
were  done  to  induce  appellee  to  dismiss  his 
suit  at  law,  and  upon  consideration  of  all  the 
evidence  the  master  found  and  reported  that 
the  agreement  alleged  in  the  bill  had  not  been 
established  by  sufiScient  evidence;  that  the 
evidence  on  behalf  of  appellant  was  too  un- 
certain to  authorize  a  finding  that  the  agree- 
ment was  made  between  the  parties  as  alleg- 
ed In  the  bill,  and,  appellant  having  failed 
to  make  a  case  by  the  evidence  sufficient  to 
Justify  a  decree  in  its  favor,  the  master  rec- 
ommended that  the  bill  be  dismissed  for  want 
of  equity.  The  court  overruled  exceptions  to 
this  report  and  entered  a  decree  approving 
and  confirming  it  and  dismissing  the  bill. 
From  that  decree,  this  appeal  Is  prosecuted. 
We  have  read  from  the  abstract  the  testi- 
mony. Including  the  corresjjondence  between 
the  appellant  and  appellee  through  his  coun- 
sel, and  are  of  opinion  it  wholly  fails  to 
make  a  case  that  would  Justify  a  decree  in 
aK>ellant's  favor.  There  is  no  satisfactory 
testimony  on  the  part  of  appellant  that  any 
such  agreement  as  that  set  up  In  its  bill  was 
ever  made  by  appellee.  Appellant's  wit- 
nesses do  not  testify  in  direct  and  positive 
terms  that  he  did  make  such  agreement,  but, 
after  telling  of  their  visit  to  him  shortly  aft- 
er he  brought  his  damage  suit  against  ap- 
pellant and  of  certain  conversations  with 
him  relating  to  that  matter  and  disposition 
of  the  suit  if  appellant  would  restore  bis 
water  supply,  gave  it  as  their  conclusion  or 
tinrlerstanding  that  upon  the  restoration  of 


the  water  supply  appellee  would  release  ap- 
pellant from  the  covenants  In  the  deed  re- 
quiring it  to  preserve  the  spring.  We  iind 
no  satisfactory  evidence  to  Justify  sncb  con- 
clusions or  inferences.  Besides,  appellee  em- 
phatically denies  making  the  agreement.  He 
testiiied  he  did  not  care  to'  collect  money 
from  appellant,  that  what  be  wanted  was 
his  water  supply  restored  and  thereafter 
maintained,  and  that,  if  appellant  had  done 
this,  he  would  have  been  willing  to  have 
dismissed  his  damage  suit  upon  appellant 
paying  the  costs  and  his  attorney's  fees.  He 
further  testified  that,  the  flow  of  water  had 
never  been  satisfactorily  restored  by  appe- 
lant; that  as  restored  the  flow  was  too  small 
and  Inadequate.  The  correspondence  be- 
tween appellant's  representative  and  appel- 
lee's attorneys  after  the  alleged  agreement 
was  made  corroborates  the  testimony  of  ap- 
pellee. The  language  in  letters  written  by 
some  of  appellant's  representatives,  six 
months  after  the  alleged  agreement  was 
made,  express  a  desire  for  a  better  under- 
standing with  appellee  before  appellant  does 
anything  more  in  the  case,  and  inquiry  is 
made  of  appellee's  counsel  If  he  (appellee) 
would  be  willing  to  execute  a  release  to  ap- 
pellant of  its  obligation  to  maintain  a  bridge 
over  the  spring  If  the  water  supply  was  re- 
stored to  bis  satisfaction.  In  resiwnse  to 
one  of  these  letters,  appellee's  counsel  wrote 
appellant  he  would  not  execute  a  release  to 
the  company  from  any  part  of  the  contract 
between  them  with  reference  to  the  spring. 
These  and  other  portions  of  the  correspond- 
ence, taken  in  connection  with  the  appellee's 
positive  and  unequivocal  testimony  and  the 
Indefinite  and  uncertain  testimony  of  ap- 
pellant, clearly  show  this  Is  not  a  case  where 
a  decree  for  specific  performance  would  be 
Justified. 

While  it  has  been  held  that,  although 
largely  4  matter  in  the  sound  discretion  of 
the  court,  yet,  where  all  the  necessary  ele- 
ments exist,  specific  performance  should  be 
granted  as  a  matter  of  right,  and  not  as  a 
matter  of  favor  (Evans  v.  Gerry,  174  IlL  595, 
51  N.  B.  615),  BtiU  it  has  nnlformly  been  held 
that  to  Justify  the  enforcement  In  equity  of 
specific  performance  the  contract  must  be 
"established  by  competent  evidence  tree 
from  doubt  or  suspicion,  clear  and  definite 
in  its  terms  and  founded  upon  a  valuable 
consideration."  Wolfe  v.  Bradberry,  140  111. 
578,  30  N.  E.  665,  and  cases  there  cited.  In 
Wallace  v.  Rappleye,  103  111.  220,  it  was  held 
specific  performance  of  a  verbal  agreement 
respecting  real  estate  would  not  be  decreed 
except  upon  clear  and  explicit  proof,  leav- 
ing no  room  for  reasonable  doubt  Com- 
plalnant's  proof  failed  to  come  up  to  the 
standard  required,  and  the  circuit  court 
properly  approved  the  master's  report  and 
dismissed  the  bill,  and  its  decree  Is  affirmed. 

Decree  affirmed. 
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SCHMIDT  r.  BROWN  et  aL 
(Supreme  Court  of  Illinois.     April  18,  1907.) 

1.  Eabxmert  —  AonoNB  —  Evidence  —  Suin- 

CIENCY. 

Evidence  htid  to  show  that  It  was  the  in- 
tention of  the  parties  that,  in  consideration  of 
the  assistance  of  defendants'  ancestor  in  pro- 
curing a  road  across  the  land  of  a  third  person, 
he  should  have  an  absolute  right  to  use  a  road 
through  the  land  of  the  one  under  whom  plain- 
tiff claimed. 

2.  Same  —  Pbebcbiptior  —  Right  of  Wat  — 
C1.AIU  or  BioHT— UsiEB  iTHOKB  Yoio  Con- 

TBACT. 

A  user  of  a  right  of  way  under  an  agree- 
ment void  under  the  statute  of  frauds  is  a  good 
claim  of  right. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  IT,  Easements,  §  24.] 

3.  Same— Exclusive  Use. 

That  other  persons  besides  the  claimant  of 
a  right  of  way  used  the  way  does  not  prevent 
the  claimant's  user  from  being  exclusive,  since 
exclusive  use  means  that  his  right  does  not  de- 
pend on  a  like  right  in  others. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Easements,  i  38.] 

4.  Same— Affubtenaht  to  Lakd— Right  or 
Way. 

Where  a  right  of  way  across  the  land  of 
another  was  the  only  road  leading  to  the  land 
of  the  claimant  of  the  way,  and  was  useless  ex- 
cept in  connection  with  his  land,  being  used  sole- 
ly for  the  purpose  of  leaving  and  reaching  it, 
it  was  appurtenant  to  the  land. 

5.  Sahb— Right  as  Against  Pttbchabeb  or 
Sebvibnt   Estate— Appabent   Easements. 

A  purchaser  of  a  servient  estate,  charged 
with  an  easement  of  a  right  of  way  which  is 
Icnown  to  him  or  which  is  discoverable  on  exami- 
nation, takes  his  title  subject  to  the  easement. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Easements,  {{  68,  60.] 

6.  Same— Obstbuctiok— Abatement. 

Where  a  right  of  way  across  the  land  of 
another  was  obstructed  by  placing  gates  across 
it  and  locking  the  same,  and  the  gates  were  not 
opened  upon  notice  to  do  so,  the  owners  of  the 
way  were  entitled  to  remove  the  same,  doing 
no  unnecessary  damage. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Easements,  U  124,  1297l 

Appeal  from  Circuit  Court,  Massac  County ; 
W.  W.  Duncan,  Judge. 

Trespass  quare  clausum  fregit  by  Henry 
Schmidt  against  August  Brown  and  others. 
From  a  Judgment  for  defendants,  plaintiff  ap- 
peals.   Affirmed. 

This  Is  an  action  of  trespaaa  quare  clausmn 
fregit  The  defendants  set  up  the  claim  that 
the  locus  in  quo  ~was  a  private  -way  of  de- 
fendants, and  that  they  entered  peaceably 
aud  without  unnecessary  force  to  remove  ob- 
structions wrongfully  placed  therein  by  the 
plalntltF;  also,  that  the  way  was  a  public 
highway,  and  that  the  supposed  trespasses 
were  Justifiable  In  removing  obstructions 
from  said  highway  so  wrongfully  placed  there 
by  the  plalntUE.  The  cause  was  tried  by  the 
court  without  a  Jury.  The  court  found  the 
defendants  not  guilty,  and  rendered  Judgment 
against  the  plaintltr  for  costs,  from  which 
plaintiff  appeals,  and  brings  the  record  to 
tUa  court  for  review.    The  errors  relied  on 


arise  on  certain  pr(q;>ositlon8  of  law  submitted 
by  appellees  and  held  as  law,  and  the  refusal 
of  the  court  to  bold  certain  propositions  sub- 
mitted by  appellant,  which  are  referred  to  in 
the  opinion  which  follows.  There  is  but  little 
dispute  as  to  the  material  facts.  So  far  as 
they  are  necessary  to  a  decision  of  the  ques- 
tions Involved,  the  evidence  establishes  the 
following  facts: 

Appellant  and  appellees  reside  on  adjoining 
farms.  They  are  each  in  possession  and  con- 
trol of  80  acres  of  land.  Appellant's  80  acres 
Is  south  of  appellees' ;  that  Is,  the  north  40 
of  appellant  adjoins  the  south  40  of  appellees. 
The  two  tracts  comprise  a  body  of  land  one 
mile  In  length  north  and  south  and  one-quar- 
ter of  a  mile  east  and  west  The  north  80 
is  In  the  possession  and  control  of  appellees 
and  their  mother,  and  will  hereinafter  be  re- 
ferred to  as  the  "Brown  farm,"  and  the  south 
80  Is  owned  and  occupied  by  the  appellant, 
and  will  hereafter  be  referred  to  as  the 
"Smith  farm."  The  Smith  farm  was  pur- 
chased In  1851  by  Peter  Smith.  He  built  a 
house  a  short  distance  south  of  the  north  line 
of  his  south  40  and  some  distance  west  of  the 
east  line  of  said  40-acre  tract  He  built  a 
bam  on  the  same  40-acre  tract  a  short  dlS" 
tance  east  of  his  house.  At  the  time  Peter 
Smith  built  his  house  and  bam  there  was  a 
road  running  north  and  south  through  his 
south  40,  which  passed  between  his  dwelling 
and  his  bam  and  extended  north,  through  his 
north  40,  to  the  east  and  west  line  between 
the  Brown  and  Smith  farms.  This  road  was 
fenced  on  both  sides  through  the  south  40  of 
the  Smith  farm,  and  the  fences  extended  a 
short  distance  north  Into  the  north  40  of  the 
Smith  farm.  As  the  land  was  cleared  up  In  the 
north  40,  Smith  extended  his  fence  further 
north,  but  at  no  time  have  the  fences  been 
extended  to  the  Brown  farm.  There  Is  now, 
and  always  has  been,  a  part  of  the  north 
half  of  this  road  upon  oi>en  woodland.  Peter 
Smith  occupied  this  farm,  either  in  person  or 
by  tmants,  until  his  death,  which  occurred  In 
September,  18&8.  After  his  death  his  son, 
Thomas  Smith,  succeeded  to  the  title  and  pos- 
session of  the  Smith  farm,  and  held  the  same 
until  August  180Q,  when  he  sold  It  to  appel- 
lant Henry  Schmidt  Appellant  had  resided 
on  the  Smith  farm  as  a  tenant  of  Thomas 
Smith  about  five  years  before  be  bought  the 
farm. 

The  Brown  farmhouse  was  on  the  south  40 
of  the  Brown  80  acres,  and  near  the  division 
line  between  the  Smith  and  Brown  farms, 
and  only  a  short  distance  from  the  north  end 
of  the  road  in  question.  The  Brown  farm 
was  bought  by  Dr.  Joseph  Brown,  father  of 
appellees.  In  1868.  His  widow,  Charlotte 
Brown,  testified  that  her  father  and  mother 
resided  on  the  Brown  farm  from  1843  until 
her  husband  acquired  it  In  1863,  and  that 
when  she  first  knew  the  place.  In  1843,  the 
road  In  question  was  located  In  substantially 
the  same  place  where  It  now  rans,  except 
some   slight   ctianges    have   been    made   to 
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straighten  a  curve  In  It,  tor  the  coDvenience 
of  Thomas  Smith,  after  the  death  of  Peter 
Smith.  There  is  not  now,  and  nerer  has 
been,  any  other  road  leading  to  or  from  the 
Brown  farm,  and  all  trarel  to  and  from  the 
Brown  farm  was  oyer  the  Smith  farm  along 
the  road  in  question.  The  evidence  shows 
that  Dr.  Brown  was  a  practicing  physician 
and  did  an  extensive  practice,  and  that  the 
road  was  used  by  him  in  his  practice  and  by 
persons  coming  for  him,  and  by  him  and  his 
family  in  going  to  church,  to  Metropolis,  to 
the  cemetery— in  short,  it  was  the  only  way 
the  Brown  family  bad  to  travel  going  away 
from  or  returning  to  their  home.  Wlille  the 
public  used  this  road  whenever  any  one  had 
occasion  to  go  to  the  Brown  place,  it  was 
never  worked  98  a  public  highway  and  was 
always  regarded  as  a  private  country-  road. 
It  was  kept  In  repair  by  the  Browns.  In 
1886  Dr.  Brown  died,  leaving  his  widow  and 
appellees,  his  sons,  in  possession  of  the 
Brown  farm.  In  1888  Peter  Smith  asked  and 
obtained  permission  of  the  widow  and  Gas 
Brown,  the  eldest  son,  to  place  gates  across 
this  lane — one  at  the  south  end  and  one  at 
the  north  line  of  the  south  40.  These  gates 
were  put  up  by  Peter  Smith  so  as  to  allow 
his  live  stock  to  pass  and  repass  to  water, 
which  was  famished  by  a  pond  near  the 
south  side. of  ttie  Smith  farm.  The  gates 
were  never  locked,  and  it  was  understood  be- 
tween the  Browns  and  the  Smiths  that  he 
had  no  purpose  of  Interfering  with  the  con- 
tinued enjoyment  and  use  of  the  road  in  put- 
ting up  the  gates.  The  gates  were  only  main- 
tained for  a  short  time,  and  then  they  were 
opened,  and  through  neglect  soon  became  out 
of  r^alr.  There  was  no  interruptimi  of  the 
use  of  the  road  by  reason  of  these  gates. 
After  Thomas  Smith  purchased  the  Smith 
farm,  gates  were  again  put  up  'by  him.  with 
the  knowledge  and  consent  of  the  Browns. 
They  were  never  locked,  and  were  not  placed 
there  to  obstruct  or  Interfere  with  the  use 
of  the  road,  but  solely  -for  his  own  omren- 
ience.  They  were  only  closed  about  one 
month  in  the  year,  and  during  such  time  the 
road  was  used  as  before,  only  the  gates  were 
opened  and  closed  by  persons  passing  over  the 
road. 

In  the  spring  of  1883  a  man  by  the  name  of 
Kennedy,  who  owned  land  south  of  the  Smith 
farm,  and  over  which  Smith  and  Brown  had 
enjoyed  a  road  or  passway  out  south,  threat- 
ened to  close  up  the  way.  Peter  Smith  and 
Kennedy  were  not  on  friendly  terms,  but 
Brown  and  Kennedy  appear  to  have  been 
good  frienda  Smith  was  anxious  about  the 
Kennedy  road,  and  did  not  want  Kennedy 
to  close  him  out  The  evidence  shows  that 
Peter  Smith  called  on  Dr.  Brown  to  negotiate 
with  Kennedy  to  buy  a  roadway  over  the 
Kennedy  land.  Brown  said,  "What  about  my 
road  over  your  land?"  Smith  told  him,  if  be 
would  go  to  Kennedy  and  Iielp  buy  a  road 
over  his  land,  that  Brown  should  always  have 
a  way  over  the  Smith  land.    Smith  assured 


Brown  that  he  should  never  be  closed  up  over 
his  land.  Dr.  Brown  went  to  Kennedy  and 
secured  the  road,  and  appellees  hauled  rails 
and  built  fence  for  Kennedy  in  pursuance  of 
the  contract  their  father  had  made  with 
Kennedy.  The  evld^ice  shows  that  Dr. 
Brown  complied  literally  with  Peter  Smith's 
proposition  with  regard  to  the  Kennedy  road. 
The  evidence  further  shows  that  Peter  Smith 
and  his  son,  Thomas,  respected  the  promise 
to  Dr.  Brown,  and  never  sought  to  interfere 
tn  any  way  with  the  full  use  of  the  road  la 
question  so  long  as  they  had  control  of  the 
farm. 

After  appellant  obtained  the  title  to  the 
Smith  farm,  in  1905,  he  asked  permission  of 
Gus  Brown  to  close  the  gates  while  he  re- 
moved and  changed  his  pasture  fence.  This 
permission  was  granted.  The  gates  were  put 
up  and  closed,  but  not  locked.  After  the 
change  in  the  fence  had  been  made,  appel- 
lant refused  to  open  the  gates.  They  were 
locked  by  appellant,  and  notices  posted  up 
forbidding  any  one  from  going  through,  and 
threatening  a  prosecution  for  trespass.  Gns 
Brown  went  to  appellant  and  requested  him 
to  open  the  grates.  Appellant  refused,  and 
Gus  Brown  told  him  that,  if  he  did  not  open 
the  gates,  he  (Gus  Brown)  would  open  them. 
After  waiting  a  day  or  two,  the  gates  stiU 
being  closed  and  locked,  appellees  lifted  the 
gates  off  their  hinges,  and  turned  them 
around  out  of  the  road,  and  pulled  up  a  post 
which  had  been  set  in  the  roadway.  Appel- 
lant put  the  gates  up  again,  and  appellees 
again  took  them  down.  This  was  r^)eated 
three  times,  and  this  suit  was  brought  for  the 
alleged  trespass  in  taking  down  the  gates. 
There  Is  no  claim  that  the  appellees  went 
upon  any  part  of  the  premises,  other  than 
the  roadway,  or  tliat  there  was  any  unnece» 
sary  damage  done  In  removing  the  gates. 

Courtney  &  Helen,  for  appellant.  C.  Ij.  Y. 
Mnlkey,  for  appellees. 

VICKERS,  J.  (after  stating  the  facts).  By 
appellant's  second  and  appellees'  fourth  prop- 
ositions of  law  submitted,  the  trial  court  was 
asked  to  declare  the  legal  effect  of  the  con- 
tract between  Peter  Smith  and  Dr.  Brown  of 
188.3,  set  out  in  the  foregoing  statement.  Ap- 
pellant asked  the  court  to  hold  that  the  et- 
feet  of  such  agreement  was  merely  to  give 
Brown  a  parol  license,  which  was  revocable. 
The  court  refused  to  so  hold,  but  held,  as  re- 
quested by  appellees'  fourth  proposition,  that 
the  way  in  question  had  been  used  as  a  pri- 
vate way  for  more  than  20  years  onder  an 
agreement  with  the  owner  of  the  land,  Peter 
Smith,  made  in  1883  by  tiie  father  of  appel- 
lees, and  that  it  had  been  used  under  a  claim 
of  right  with  the  knowledge  and  acquies- 
cence of  Peter  Smith  and  Thomas  Smith, 
his  successor  in  title.  These  rulings  are  as- 
signed as  error,  and  relied  on  by  appellant 
to  reverse  the  Judgment  below.  The  alleged 
agreement,  not  being  in  writing,  was  void 
under  the  statute  of  traoda  and  could  not 
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operate  as  a  grant  or  a  conveyance;  bat  the 
parties  to  it  treated  it  as  giving  Dr.  Brown 
some  sort  of  right  to  the  roadway,  and  under 
tills  supposed  agreement  he  claimed  the  right 
to  nae  the  road  in  question,  and  his  cUlm 
thereto  was  lEnown  to  Peter  Smith  and  hie 
son,  both  of  whom  recognized  the  claim  of 
right  in  the  Browns  to  the  nse  of  the  road- 
way. 

Appellant -contends  that,  since  the  alleged 
agreement  between  Peter  Smith  and  Dr. 
Brown  was  inoperative  and  void  under  the 
statute  of  frauds,  the  only  effect  it  could 
have  was  merely  as  a  permission  from  Smith 
to  Brown  to  use  the  way,  which,  having  orig- 
inated in  a  license,  could  never  ripen  into 
a  prescriptive  right,  however  long  continued. 
There  can  be  no  question  as  to  the  legal  con- 
clusion of  appellant,  if  he  is  right  In  his  con- 
tention as  to  the  meaning  of  the  alleged 
contract  In  order  to  establish  a  way  by  pre- 
scription, either  public  or  private,  the  use 
must  be  adverse,  uninterrupted,  exclusive, 
continuous,  and  nnder  a  claim  of  right 
Town  of  Brushy  Mound  v.  McClintock,  160 
III.  129,  3fl  N.  B.  976;  City  of  Chicago  v. 
Chicago,  Roclc  Island  &  Pacific  Railway  Co^ 
152  m.  561,  S8  N.  B.  768;  Township  of  Madi- 
son V.  Gallagher,  159  111.  105,  42  N.  B.  816; 
Illinois  Central  Railroad  Co.  v.  City  of  Bloom- 
ington,  167  III.  9,  47  N.  B.  818;  O'Connell  v. 
Chicago  Terminal  Railroad  Co.,  184  III.  808, 
56  N.  £.  8.55.  When  the  arrangement  was 
entered  Into  between  Peter  Smith  and  Dr. 
Brown  In  regard  to  this  road,  it  is  clear, 
both  from  the  language  used  and  the  subse- 
quent conduct  of  both  parties,  that  It  was 
the  understanding  that  Dr.  Brown  was  to 
have  something  more  than  he  bad  hitherto 
enjoyed  in  the  roadway.  The  evidence  shows 
that  the  roadway  had  been  open  to  the  free 
and  uninterrupted  use  of  Dr.  Brown  and  his 
predecessor  In  title  for  about  40  years  prior 
to  1883.  At  no  time  had  there  been  the 
slightest  objection  or  Interference  by  Smith 
of  such  use,  but  up  to  1883  it  might  be  doubt- 
ed whether  the  use  was  under  a  claim  of 
right  Dr.  Brown's  desire  for  further  as- 
surances from  Smith  as  to  the  future  use  of 
the  road  might  have  proceeded  from  a  want 
of  entire  confidence  In  his  right  as  it  then 
existed,  or,  on  the  other  hand.  It  may  have 
arisen  from  a  wise  foresight  which  enabled 
him  to  turn  to  good  account  the  exigencies 
of  the  situation  and  re-enforce  his  claim 
against  possible  future  attacks  without  im- 
plying any  want  of  confidence  In  his  right 
as  it  then  existed.  However  this  may  have 
been.  It  Is  certain  that  It  was  not  the  Inten- 
tion of  the  parties  that  Brown's  position  was 
to  be  made  less  secure  by  the  agreement 
than  it  was  before.  If  appellant's  conten- 
tion is  sustained,  the  result  is  that  the  agree- 
ment converts  a  user  of  about  40  years, 
(vhlch  might  be  the  basis  of  a  prescriptive 
right,  into  one  under  a  license,  thereby  de- 
stroying any  existing  right  acquired  by  past 
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user  and  at  the  same  time  malting  it  impos- 
sible to  acquire  any  prescriptive  right  in  the 
future.  Manifestly,  such  was  not  the  Inten- 
tion of  the  parties.  Whether  the  agreement 
is  to  operate  as  a  license  or  as  the  basis  for 
a  claim  of  right  depends  primarily  upon  the 
language  employed  by  the  parties.  If  the 
language  Is  such  as  to  create  a  license  only, 
the  enjoyment  under  it  is  to  be  regarded  as 
permissive,  and  not  of  right,  and  no  title  Is 
acquired  under  it,  however  long  continued. 
If,  on  the  other  band,  the  language  purports 
to  give  a  right  to  the  way,  and  the  use  is 
continued  under  such  claim  of  right  for  20 
years,  the  use  is  adverse  and  will  ripen  into 
a  prescription.  Jones  on  Easements,  f  179. 
There  Is  a  substantial  agreement  between 
the  witnesses  as  to  the  language  of  this 
agreement  Thomas  Smith  says:  "I  heard 
my  father  say  this:  'If  you  will  make  a  road 
through  Kennedy's  place,  then  you  shall  al- 
ways have  a  road  out  to  it' "  On  cross-ex- 
amination this  witness  says:  "My  father 
said,  if  they  would  help  him  with  a  road, 
that  he  would  see  that  he  was  iaot  shut  up — 
something  to  that  amount  Anyway,  it  was 
an  agreement  between  Dr.  Brown  end  my 
father  that  the  road  should  be  left  open. 
They  made  the  road  themselves  to  get  into 
the  New  Vienna  road.  As  long  as  my  father 
lived  that  agreement  was  carried  out  My 
father  and  Dr.  Brown  got  the  road  through 
the  Kennedy  place."  Appellee  Gus  Brown 
testifies:  "Mr.  Smith  and  my  father  bought 
this  road  in  order  to  get  to  town,  and  then 
my  father  said  to  him:  'Mr.  Smith,  I  am 
willing  to  help  you  buy  that  load;  but  I  am 
just  a  half  mile  from  this  road,  and  It  may 
be  you  or  somebody  else  would  want  to  shut 
me  np,  and  I  am  willing  to  help  buy  that  road 
if  you  will  give  me  assurance  that  that  will 
be  open.'  Smith  says:  'Ton  shall  always 
have  a  road.  I  will  see  that  you  are  never 
shut  out'  A  day  or  two  later  my  father 
went  doven  and  bought  the  road."  John 
Smith,  son  of  Peter  Smith,  says:  "My  fa- 
ther told  Brown  that  he  would  see  that  he 
was  never  shnt  out  'Ton  shall  never  be 
shut  up,'  I  think,  are  his  very  words."  James 
Brown  gives  a  similar  account  of  the  agree- 
ment The  evidence  is  clear  and  satisfactory 
that  Dr.  Brown  carried  out  his  part  of  the 
agreement  and  that  the  road  over  the  Ken- 
nedy land  was  opened  up  and  used,  in  accord- 
ance with  the  wishes  of  Peter  Smith.  It  is 
also  shown,  without  any  contradiction,  that 
Peter  Smith  and  his  eon,  Thomas,  always 
recognized  the  right  of  Dr.  Brown  and  his 
family  to  use  the  road  at  all  times.  Two 
years  after  the  death  of  Dr.  Brown,  which 
occurred  In  1886.  Peter  Smltb  applied  to  the 
vridow  and  Ous  Brown  for  permission  to  put 
up  gates  in  the  road.  Instead  of  the  use  of 
Brown  being  by  the  mere  permission  of 
Smith,  the  evidence  shows  that  Smith  would 
not  place  gates  In  the  road  without  the  per- 
mission of  the  Browns.     Asain,  after  tbe 
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death  of  Peter  Smltb,  when  Thomas  Smith 
wanted  to  straighten  the  road  so  aa  to  put 
his  land  in  more  convenient  shape  for  culti- 
vation, he  applied  to  the  Browns  for  per- 
mission, and  the  road  was  straightened  ac- 
cordingly. Beginning  In  1888,  under  a  claim 
of  right  the  Browns  used  the  roadway  con- 
tinuously untii  the  appellant  locked  the  gates. 
In  1905 — a  period  of  over  22  years.  Thus, 
taking  the  language  of  the  parties  into  con- 
sideration, as  well  as  their  conduct  under  the 
agreement,  it  Is  clear  that  the  parties  to  the 
contract  understood  that.  In  consideration  of 
Brown's  assistance  In  procuring  the  Ken- 
nedy road,  he  was  acquiring  a  permanent 
right  to  the  road  through  the  Smith  farm. 

We  do  not  want  to  be  understood  as  hold- 
ing that  this  parol  agreement  was  valid 
and  bad  the  effect  of  transferring  any  rigbt 
or  title  to  Dr.  Brown.  On  the  contrary,  we 
hold  that  the  contract  was  utterly  void  under 
the  statute  of  frauds.  If  the  contract  was 
valid,  and  passed  the  title  to  the  easement, 
we  would  have  no  occasion  to  consider  the 
question  of  prescription.  Even  though  the 
contract  was  void,  because  not  executed  lu 
conformity  to  the  statute  of  frauds,  yet  such 
contract  may  serve  to  show  that  Brown's 
user  was  under  a  claim  of  right.  The  claim 
of  rigbt  which  enters  into  every  case  of 
adverse  enjoyment  need  not  be  a  well-found- 
ed claim.  It  need  only  be  a  claim  of  right 
A.  user  under  a  contract  void  under  the  stat- 
ute of  frauds  is  a  good  claim  of  right  Wash- 
bum  on  Easements,  c.  1,  {  4,  par.  28;  Jones 
on  Easements,  i  179;  Buswell  on  Urn.  and 
Adverse  Possession,  i  267;  Graham  v.  Craig, 
*81  Pa.  459;  Outcalt  v.  Ludlow,  32  N.  J. 
Law,  239;  McKenzle  v.  Elliott  134  111.  156. 
24  N.  E.  965.  "A  grant  a  sale,  or  gift  of 
lands  by  parol,"  says  Shaw,  C.  J.,  in  Summer 
V.  Stevms,  6  Mete.  (Mass.)  337,  "is  void  by 
the  statute ;  but,  when  accompanied  by  actual 
entry  and  possession.  It  manifests  the  in- 
tention of  the  donee  to  enter  and  take  as 
owner,  and  not  as  tenant,  and  It  equally 
proves  an  admission  on  the  part  of  the  donor 
that  the  possession  is  so  taken.  Such  pos- 
session is  adverse."  Brown's  use  of  this  road 
was  adverse,  uninterrupted,  continuous,  and 
exclusive,  and  under  a  claim  of  right  The 
fact  that  other  persons  also  used  the  road- 
way does  not  prevent  Brown's  user  from  be- 
ing exclusive.  "Exclusive  use"  does  not 
mean  that  no  one  used  the  way  except  the 
claimant  of  the  easement.  It  means  no  more 
than  that  bis  right  to  do  so  does  not  depend 
on  a  like  right  in  others.  The  use  may  be 
exclusive,  within  the  meaning  of  this  rule, 
even  though  Smith  and  others  also  used  the 
road.  Washburn  on  Easements,  {  44,  p.  164; 
Jones  on  Easements,  {  272;  Bennett  v.  Bid- 
die,  150  Pa.  420,  24  Atl.  738;  McKenzie  v. 
Elliott  supra.  We  are  of  the  opinion  that 
the  agreement,  and  the  user  under  it  for 
more  than  the  requisite  period,  together  with 
the  clear  recognition  of  Brown's  rights  by 


the  owners  of  the  Smith  farm,  warranted 
the  court  below  in  refusing  app^anf  s  sec- 
ond proposition  of  law,  In  which  the  court 
was  requested  to  bold  that  sncb  agreement 
only  operated  as  a  license,  and  tbat  appel- 
lees' fourth  proposition  was  a  correct  I^gal 
conclusion  under  the  evidence  In  the  record. 
Appellant  has  cited  a  number  of  decidons 
of  this  and  other  courts  which  hold  that 
where  the  proprietor  of  land  has  a  private 
way  through  his  own  land  and  for  bis  own 
use,  the  mere  permissive  use  of  It  by  othos 
for  any  indefinite  time,  such  as  a  half  a  cai- 
tnry,  would  not  confer  any  right  to  Its  con- 
tinued enjoyment    Among  the  cases  In  this 
court  where  this  rule  is  recognized  are  Dex- 
ter V.  Tree,  117  111.  532,  6  N.  E.  506,  City 
of  Chicago  V.  Chicago,  Rock  Island  &  Pacific 
Railway  Co.,  152  111.  561,  38  N.  E.  768,  and 
City  of  Chicago  v.  Borden,  190  lU.  430,  60 
N.  E.  916.     These  cases,  and  others  In  line 
with  them,  are  not  applicable  to  the  facts 
here.    Where  a  proprietor  sets  apart  a  por- 
tion of  his  land  for  a  private  passway  for 
his  own  personal  use  across  bis  own  land 
to  reach  a  street  a  public  highway,  or  other 
point  the  bare  fact  that  the  public  or  other 
persons  may  also  iise  such  private  passway 
glvM  no  right  by  prescription.    But  that  is 
not  this  case.    Here  Peter  Smith  did  not  lay 
out  this  road  as  a  private  way  for  his  own 
use,  nor  does  it  appear  that  his  predecessors 
In  title.  If  there  were  any,  laid  out  the  road. 
The  road  was  in  existence  at  least  10  years 
before  Smith  obtained  title,  in  1863.     The 
road  extended,  not  from  Smith's  farm  to  a 
bighway,  but  from  Brown's  place,  more  than 
a  quarter  of  a  mile  north  of  the  Smith  house. 
How,  then,  can  it  be  said  that  the  road  in 
question  was  the  private  way  of  the  propri- 
etor of  the  Smith  farm?    True,  the  road  Is 
located  upon  the  Smltb  farm,  and,  should 
the  way  be  abandoned,  the  roadway  would 
revert  to  the  owner  of  the  Smith 'farm;  but 
this  same  contention  could  be  made  with  re- 
spect to  most  highways  or  private  ways  in 
the  state.    The  very  existence  of  an  ease- 
ment presupposes  that  the  title  to  the  rever- 
sion is  In  another.    No  one  can  have  an  ease- 
ment In  his  own  land.     If  one  having  an 
easement  acquires  the  fee  In  the  servient  es- 
tate the  easement  is  destroyed.     3  Green- 
leaf's  Cruise  on  Real  Property,  225;    Jones 
on  Easements,  <  835.    Smith  had  no  ease- 
ment in  this  roadway.    His  title  to  the  road 
was  a  fee  In  the  land,  and  was  not  any  dif- 
ferent from  his  title  to  the  residue  of  the 
farm.    That  Smith  owned  the  fee  is  conced- 
ed, but  tbat  he  had  any  higher  or  different 
right  to  the  roadway  than  to  any  other  part 
of  his  farm  Is  denied.    He  could  pass  over 
the  roadway ;  so  could  he  likewise  pass  over 
any  other  portion  of  his  farm.    But  bis  title 
in  the  roadway  was  charged  with  the  bur- 
den of  the  easement  which  appertained  to 
the  Brown   farm   as   the  dominant   estate, 
which  he  could  not  lawfully  Interrupt  or  de- 
stroy.    Cases  may  be  found  where  a  ino- 
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prletor  has  set  apart  a  strip  of  his  estate 
for  his  convenience  In  passing  and  repass- 
ing, and  which  is  used  by  the  owner  as  a 
passway,  wherein  such  strip  may  be  spoken 
of  as  a  private  way  of  the  owner;  but  such 
language  should  not  be  understood  as  de- 
scribing any  different  right  or  title  than  ex- 
ists to  the  whole  estate,  but  only  as  describ- 
ing the  use  to  wblch  the  owner  has  elected 
to  put  a  part  of  the  estate. 

Appellant  Insists  that  the  use  of  this  road- 
way under  the  agreement  brings  this  case 
within  the  rule  laid  down  In  Forbes  v.  Bal- 
enseifer,  74  IIL  183,  and  Lambe  v.  Manning, 
171  111.  612,  49  N.  B.  509.  To  this  we  cannot 
assent  In  the  Forbes  Case  four  adjoining 
landowners  agreed  by  parol  to  leave  one  rod 
outside  of  their  fences  for  a  road  north  and 
south,  thus  making  a  road  two  rods  wide 
running  across  their  lands  to  a  highway 
on  the  south.  The  fences  were  so  built  and 
the  road  opened  for  the  use  of  the  said  pro- 
prietors. In  a  short  time,  less  than  three 
years,  one  of  the  proprietors  sold  bis  land 
without  making  any  reservation.  After  the 
purchaser  of  one  tract  became  the  owner,  he 
closed  the  lane  by  erecting  gates.  There  was 
no  question  of  prescriptive  right  Involved, 
and  the  court  held  that  the  parol  agreement 
merely  operated  as  a  license,  and  that  no 
interest  In  the  easement  passed.  Had  the 
proprietors  of  the  otJier  tracts  used  this  way 
for  20  years  under  the  agreement  as  a  claim 
of  right,  and  had  such  right  been  recognized 
by  the  purchaser,  then  there  would  be  some 
analogy  between  that  case  and  the  case  at 
bar.  In  the  Lambe  Case  there  was  a  mere 
license  to  take  gravel  from  a  pit  to  repair 
a  mllldam.  It  was  held  that  the  death  of  the 
licensor  or  licensee  revoked  the  license,  and 
that  a  remote  grantee  of  the  mill  property 
could  not  set  up  a  right  to  use  the  gravel  pit 
after  the  licensor's  death  and  after  the  prop- 
erty had  been  sold  under  partition.  The 
easement  In  the  Lambe  Case,  if  such  it  could 
be  called,  was  In  gross,  and  in  no  event  could 
the  owners  of  the  mill  property  set  up  a 
claim  thereto  simply  because  a  remote  owner 
of  the  mill  had  once  enjoyed  such  an  ease- 
ment. We  fall  to  find  anything  In  eith» 
of  these  cases  that  militates  against  the 
views  we  have  expressed  In  the  case  at  bar. 

Appellant  urges  upon  our  attention  the 
suggestion  that.  If  any  easement  existed  here. 
It  was  personal  to  Dr.  Brown,  and  that  ai)- 
pellees,  who  are  bis  children,  cannot  set  up 
such  easement  as  a  Justification  of  the  al- 
leged trespasses;  In  other  words.  It  is  said 
the  easement,  if  any  existed,  was  In  gross, 
and  not  appendant  to  the  Brown  farm.  In 
the  absence  of  proof  to  the  contrary,  it  will 
be  presumed  that  Dr.  Brown  died  Intestate, 
and  that  appellees,  as  his  heirs,  Inherited, 
together  with  his  other  children,  all  of  bis 
Inheritable  property.  Lyon  v.  Kaln,  36  111. 
362.  Being  the  owners  by  descent  from  their 
father,  as  tenants  in  common,  of  the  Brown 
farm,  appellees  might  lawfully  do  what  any 


other  tenant  In  fee  could  do  to  enable  them 
to  enjoy  the  estate  and  Its  appurtenances. 
Was  the  way  In  question  a  way  In  gross, 
or  was  it  appendant  to  the  Brown  farm?  A 
way  that  is  appendant  is  an  Inheritable  es- 
tate, and  passes  to  the  heirs  and  to  all  sub- 
sequent grantees.  If  the  way  leads  to  the 
grantee's  land,  and  Is  useless  except  in  con- 
nection- with  it,  and  was  used  solely  for  ac- 
cess to  such  land.  It  Is  appurtenant  to  It 
Jones  on  Easements,  §  19.  A  way  is  In  gross 
when  there  is  not  a  dominant  estate  to  which 
It  Is  attached.  Garrison  v.  Rudd,  19  111.  658; 
Koelle  V.  Knecht,  99  Dl.  896;  Willoughby 
V.  Lawrence,  116  111.  11,  4  N.  E.  356,  66  Am. 
Rep.  758.  In  the  Rudd  Case  It  was  sold 
(page  664):  "They  [private  ways]  are  said 
to  be  appendant  or  appurtenant  when  they 
are  incident  to  an  estate,  one  terminus  be- 
ing on  the  land  of  the  party  claiming,  must 
Inhere  In  the  land,  concern  the  premises,  and 
be  essentially  necessary  to  their  enjoyment*^ 
Again,  In  the  same  case.  It  Is  further  said: 
"This  right  is  said  to  be  in  gross  when  It 
Is  not  attached  as  an  Incident  to  an  estate, 
and  Is  conferred  by  deed  or  by  reservation 
in  a  deed;  the  distinction  being  quite  mani- 
fest between  a  grant  of  land  where  a  way 
is  appendant  which  carries  the  way,  and  a 
grant  of  a  way  separate  from  any  estate.  In 
gross  or  specially."  In  Koelle  v.  Knecht 
supra,  It  was  said  (page  403):  "It  [an  ease- 
ment] Is  appurtenant  or  appendant  to  an  es- 
tate in  fee  in  lands,  or  in  gross,  to  the  per- 
son of  the  grantor  for  life  or  for  years. 
•  *  •  When  In  gross.  It  is  purely  per- 
sonal to  the  holder.  Wh^i  appurtenant  It 
Is  attached  to  and  is  an  incident  to  the  land, 
and  passes  with  it  whether  the  land  be  con- 
veyed for  a  term  of  years,  for  life,  or  In 
fee.  It  Is  an  Incident  to  the  land,  and  cannot 
be  separated  from  or  transferred  Independent 
of  the  land  to  which  It  Inheres.  Washburn 
on  Easements,  p.  10."  The  way  in  question 
has  all  of  the  elements  of  an  easement  ap- 
pendant to  the  Brown  farm  as  the  dominant 
estate,  and  hence  It  passed  to  appellees  as 
an  appurtenance  to  their  father's  estate. 

Finally,  it  is  contended  that  appellees  had 
no  right  to  take  the  law  Into  their  own 
hand  and  remove  the  gates  from  the  way, 
and  that,  even  if  the  right  of"  way  existed. 
It  Is  said  appellees  did  not  have  the  legal 
right  to  remove  the  gates.  This  is  a  misap- 
prehension of  the  rule  of  law  applicable  to 
the  facts.  We  have  already  sought  to  show 
that  appellees  were  entitled  to  the  enjoy- 
ment of  an  easement  over  the  lands  of  ap- 
pellant A  purchaser  of  a  servient  estate, 
charged  with  an  easement  which  Is  discov- 
erable on  examination,  takes  his  title  sub- 
ject to  the  easement.  Morrison  v.  King,  62 
111.  30;  Ingals  v.  Plamondon,  76  111.  118; 
Clhak  V.  Klekr,  117  111.  643,  7  N.  E.  Ill; 
Edwards  v.  Haeger,  180  111.  99,  64  N.  E.  176. 
Appellant  had  no  better  right  to  obstruct 
this  road  than  his  grantor.  The  roadway 
was  open  and  visible,  and  appellant  had  oc- 
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copied  the  Smith  farm  for  flv«  years  before 
he  purchased  it,  during  which  time  it  is  fair 
to  asaiime  that  he  became  familiar  with  the 
road  and  the  uses  which  the  Brown  family- 
made  of  it  As  already  pointed  out,  he  asked 
and  obtained  permission  to  put  the  gates  up 
In  the  first  Instance,  which  Indicates  that  he 
had  full  notice  of  the  rights  of  the  Browns 
In  the  roadway.  After  appellant  bad- locked 
the  gates  and  refused  to  open  them  upon 
notice,  appellees  clearly  had  the  right  to 
peaceably  remove  the  gates.  The  right  to 
remove  a  private  nuisance  by  abatement 
by  the  party  aggrieved  has  always  been 
recognized  by  the  common  law.  In  Cooley 
on  Torts  (3d  Ed.)  vol.  2,  p.  748,  the  author 
says:  "As  an  obstruction  or  encroachment 
would  constitute  a  private  nuisance,  the 
owner  of  the  easement  may,  when  practica- 
ble, under  the  rules  applicable  to  the  abate- 
ment of  nuisances  la  general,  proceed  to 
abate  It."  If  In  so  doing  the  owner  exceeds 
his  right  be  becomes  a  trespasser.  See,  al- 
so, Webb's  Pollock  on  Torts,  p.  515.  The  rule 
applicable  to  the  abatement  of  nuisances  by 
a  private  Individual  is  thus  stated  In  a  note 
found  on  page  615  of  Pollock  on  Torts: 
"The  true  theory  of  abatement  of  nuisance 
is  that  an  individual  citizen  may  abate  a 
private  nuisance  Injurious  to  him  when  be 
could  bring  an  action,  and  also  when  a  com- 
mon nuisance  obstructs  his  individual  right 
he  may  remove  it  to  enable  him  to  enjoy 
that  right,  and  be  cannot  be  called  in  ques- 
tion for  so  doing." 

We  conclude  that  the  conduct  of  appel- 
lees was  within  the  protection  of  the  law, 
and  that  the  court  properly  held  that  they 
were  not  guilty  of  the  trespass  alleged 
against  them.  It  follows  that  the  Judgment 
of  the  trial  court  Is  free  from  error,  and  that 
the  same  should  be  affirmed. 

Judgment  affirmed. 


(22S  111.  605) 

BARNES  T.  HENSHAW  et  al. 
(Supreme  Court  of  Illinois.     April  18,  1907.) 

1.  Appeal— Pinal  Judgment. 

An  order  setting  aside  a  decree  of  sale  in 
partition  proceedings  is  a  final  order,  and  ap- 
pealable to  the  Supreme  Court. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2.  Appeal  and  Error,  §§  47S-479.] 

2.  JUDGUXNT    —    SeTTIHO    ASIDB    A.T    SUBSK- 
QUENT  Term. 

An  order  overnilins  objections  to  the  mas- 
ter's report  of  a  partition  sale,  confirming  the 
report,  and  directing  a  deed  to  the  purctiaser, 
entered  at  the  April  term,  cannot  be  set  aside  by 
an  order  entered  at  the  September  term,  since 
a  judgment  cannot  be  set  aside  after  the  ex- 
piration of  the  term  of  Its  entry,  unless  fraud 
has  entered  into  it. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  S  668.] 

3.  Same— Settino  Aside:  Consent  Decree. 

Where  parties  consent  to  the  entering  of  a 
decree  directing  a  sale  in  a  partition  proceed- 
ing, it  is  their  duty  to  see  that  the  decree  prop- 
erly sets  out  the  interest  to  be  sold,  and  such  a 


consent  decree  cannot  be  reversed,  set  aside,  or 
Impeached,  except  for  fraud  or  mistake. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  30,  Judgment,  (§  148,  1^.] 

4.  Same— Sale— CoNFiBMATion. 

Where  parties  are  in  court  on  the  hearing 
as  to  objeections  to  a  partition  sale,  they  are 
bound  as  to  all  matters  that  were  objected  to, 
or  might  have  been  set  up  at  that  time. 

[Ed.  Note.— For  cases  la  pomt,  see  Cent.  Dig. 
vol.  30,  Judgment,  {  1241.J 

5.  Same— Rbsalb— INADBQUAOT  or  Pbicb. 

Parties  who  object  to  a  partition  sale,  and 
ask  for  a  resale  on  the  ground  that  the  prop- 
erty was  sold  for  an  inadequate  price,  should 
give  some  guaranty  that  the  proper^  would 
sell  for  more  on  a  resale. 
Farmer,  J„  dissenting. 

Appeal  from  Circuit  Court,  Woodford  Coun- 
ty;  a.  W.  Patton,  Judge. 

Bill  by  R.  Magoon  Barnes  against  Mary  W. 
Henshaw  and  others.  From  an  order  setting 
aside  a  sale  and  ordering  a  new  sale,  plain- 
tiff appeals.    Reversed  and  remanded. 

Appellant  filed  his  bill  March  23,  1906,  In 
the  circuit  court  of  Woodford  county,  for 
partition  of  certain  real  estate  between  him- 
self and  other  parties,  alleged  to  be  the 
owners  thereof  as  tenants  In  common.  At 
the  September  term,  1905,  decree  of  parti- 
tion was  entered  and  commissioners  appoint- 
ed to  partition  the  lands.  At  the  same  term 
of  conrt  the  commissioners  reported  that  the 
premises  were  not  divisible  without  mani- 
fest prejudice  to  the  parties,  and  appraised 
them  at  $7,120.  A  decree  was  thereupon 
altered  approving  the  report  of  the  commia- 
sloners  and  directing  a  sale  of  the  lands. 
In  pursuance  of  the  decree  the  master  in 
chancery  sold  the  premises  to  appellant 
October  28,  1906,  and  filed  his  report  of  sale. 
At  the  December  term,  1905,  appellees  filed 
objections  to  the  report,  and  by  agreement 
on  December  12,  1905,  It  was  set  aside,  and 
the  master  ordered  to  readvertise  and  sell 
the  premises  on  some  day  after  January  26, 
1906,  upon  the  terms  and  conditions  named 
in  the  decree.  The  master,  in  accordance 
with  said  last-named  decree,  again  sold  said 
land  February  20,  19O6;  complainant  again 
becoming  the  purchaser.  On  March  17th 
appellees  filed  objections  to  the  master's  re- 
port as  to  the  second  sale.  Affidavits  weie 
also  filed  In  support  of  the  sale  After  a 
hearing  on  these  objections,  appellees  (then 
objectors)  being  represented  by  counsel,  the 
circuit  court  on  May  7,  1906,  overruled  the 
objections,  confirm^  the  master's  repwt, 
and  directed  that  a  deed  be  made  to  the  pur- 
chaser. On  the  same  date  appellees  prayed 
an  appeal  from  the  order,  but  this  appeal 
was  never  perfected.  At  the  September  term, 
1906,  appellees  entered  their  motion  to  va- 
cate the  decree  of  sale  and  all  proceedings 
thereunder,  and  to  dismiss  the  bill  for  want 
of  equity,  alleging  as  grounds  therefor  that 
the  lights  of  all  parties  Interested  were  not 
properly  set  forth  In  the  bill,  in  that  the 
original  decree  stated  that  there  were  eight 
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mortgages  on  the  land,  aggregatlns  12,860, 
and  that  the  decree  did  not  speciflcally  find 
the  amount  of  these  mortgages  that  were 
unpaid;  that  the  bill  did  not  properly  set 
up  the  Interests  of  the  life  tenant,  Daniel  W. 
Buck,  Sr.;  that  the  bill  was  vagne,  uncertain, 
and  misleading  to  possible  purchasers  as  to 
the  interests  to  which  the  land  was  to  be 
sold  subject;  and  that  the  possible  bidders 
thereby  were  deterred  from  purchasing.  On 
the  hearing  of  this  motion  the  court  entered 
a  decree  setting  aside  all  former  sales  and 
referring  the  matter  back  to  the  master, 
■with  directions  to  require  proof  of  title,  etc. 
From  this  order  appellant  prayed  an  appeal 
to  this  court,  which  was  never  perfected.  On 
October  8,  1906,  at  the  same  term  of  court, 
appellees  filed  additional  objections  to  the 
report  of  sale  made  February  20th,  setting 
up,  in  addition  to  the  points  made  by  the 
former  objections,  the  fact  that  the  property 
had  been  sold  for  an  inadequate  price,  and 
that  the  life  tenancy  of  Daniel  W.  Buck, 
Sr.,  had  in  the  meantime  been  terminated 
by  his  death,  and  for  that  reason.  If  the 
land  was  resold,  it  would  bring  a  largely 
increased  price;  also  objecting  that  no  de- 
cree had  been  entered  against  one  John  Hnr- 
ley,  his  heirs  or  assigns,  whereas  the  original 
bill  had  set  up  certain  facts  from  which  said 
Harley  or  bis  heirs  or  assigns  might  have 
an  interest  The  same  day  an  order  was 
entered  by  the  court  finding  that  this  prop- 
erty was  originally  owned  by  the  heirs  of 
Drusllla  Buck,  and  that  eight  of  said  heirs 
had  mortgaged  their  respective  Interests  in 
the  property;  that  the  original  decree  failed 
to  find  the  amount  due  or  owing  on  any  of 
these  mortgages;  that  the  original  sale  was 
to  be  made  subject  to  them;  and  that  there- 
fore the  decree  of  sale  entered  September  13, 
1005,  was  Improvtdently  made.  The  decree 
also  recited  that  appellees  filed  objections 
to  this  original  sale,  and  on  December  12, 
1905,  consented  that  said  sale  be  set  aside 
and  a  resale  of  the  property  directed;  that 
In  said  last-mentioned  decree  it  was  stated 
that  all  the  mortgages  upon  said  premises, 
save  two,  amounting  on  their  face  to  $750, 
bad  been  paid  since  the  former  decree  of 
sale  was  entered,  but  that  neither  the  court 
nor  the  master  beard  any  evidence  upon  that 
question;  that  by  reason  of  the  uncertainty 
of  the  amounts  of  said  mortgages,  so  far  as 
the  record  discloses,  prospective  bidders  could 
not  safely  and  Intelligently  bid  upon  the  said 
premises.  Further  finding  was  made  that 
the  life  estate  of  Daniel  W.  Buck,  Sr.,  had 
been  terminated  by  his  death.  The  decree 
further  found  that  the  equities  were  with 
appellees,  and  ordered  the  sale  set  aside, 
and  that  the  cause  be  referred  to  the  master 
in  chancery  to  ascertain  the  amount  of  prin- 
cipal and  interest  on  the  mortgages  out- 
standing, if  any,  against  the  lands,  and,  on 
the  report  of  same  being  approved,  that 
the  land  should  be  readvertlsed  and  sold  to 
the  higest  and  best  bidder  free  from  the  life 


estate  of  said  Daniel  W.  Buck,  Sr.,  and  that 
the  notice  of  sale  should  describe  with  rea- 
sonable certainty  the  tract  of  land  for  which 
the  Christian  Church  of  Palestine  held  a  deed 
of  conveyance,  as  set  up  in  the  pleadings. 
S^om  this  order  an  appeal  was  taken  to  this 
court 

R.  Magoon  Barnes  (L.  W.  MacNeii  and 
Jay  H.  Magoon,  of  counsel),  for  appellant 
G.  H.  Radford  and  Charles  L.  Oapen,  for  ap- 
pellees. 

CARTER,  J.  (aft«r  stating  the  facts). 
Claim  is  made  that  the  order  of  the  trial 
conrt  setting  aside  the  decree  and  approving 
the  master's  report  of  sale  Is  not  such  a  final 
order  as  can  be  appealed  from.  This  court 
has  BO  many  times  passed  upon  the  question 
of  an  order  confirming  or  setting  aside  a  sale 
on  direct  appeal  from  the  trial  court  that 
whether  such  an  order  is  final  and  appealable 
is  no  longer  open  for  consideration  in  this 
court  Duncan  v.  Sanders,  50  111.  475;  He- 
berer  v.  Heberer,  67  111.  253;  Sowards  v. 
Pritchett,  37  IlL  517;  Quigley  v.  Brecken- 
ridge,  180  111.  627,  54  N.  E.  580;  Wilson  v. 
Ford,  190  111.  614,  60  N.  E.  876 ;  Quick  v.  Col- 
lins, 197  111.  891,  64  N.  E.  288 ;  McCallum  v. 
Chicago  Title  &  Trust  Co.,  203  111.  142,  67  N. 
E.  823;  Kiebel  v.  Lelck,  216  111.  474,  75  N.  E. 
187;  Compton  v.  McOaflCree,  220  III.  187,  77 
N.  E.  129.  Under  the  long-established  prac- 
tice on  this  point,  as  shown  by  the  decisions 
Just  cited,  it  must  be  held  that  this  appeal 
was  properly  brought  to  this  court. 

The  order  overruling  the  objections  to  the 
master's  report  of  the  second  sale,  and  con- 
firming the  r^ort,  and  directing  a  deed  to 
the  purchaser,  was  entered  on  May  7,  1906, 
at  the  April  term  of  the  trial  court  The 
order  setting  aside  the  sale  from  which  this 
appeal  was  taken  was  entered  at  the  Sep- 
tember term,  on  October  8,  1906.  This  court 
held,  in  Cook  v.  Wood,  24  III.  295,  that  after 
a  term  had  expired  a  court  had  no  discre- 
tion or  authority  at  a  subsequent  term  to 
set  aside  a  Judgment,  and  could  amend  it 
only  In  a  mere  matter  of  form.  This  deci- 
sion has  l>een  quoted  with  approval  many 
times  by  this  court  since  It  was  rendered. 
See,  among  other  cases.  Fix  v.  Qulnn,  75  III. 
282;  Coursen  v.  Hlxon,  78  111.  339;  Tosettl 
Brewing  Co.  v.  Koehler,  200  IIU  869,  63  N. 
E.  636 ;  Ford  v.  First  Nat  Bank,  201  111.  120, 
66  N.  £.  316.  If  fraud  had  entered  into  or  be- 
come a  part  of  the  final  order,  the  rule  would 
be  otherwise;  but  no  such  charge  is  made 
in  the  objections  filed,  neither  does  the  order 
Itself  setting  aside  the  order  of  sale  state 
any  such  ground.  In  the  objections  filed  at 
the  April  term,  asking  the  court  not  to  ap- 
prove the  second  sale,  the  charge  was  made 
that  the  master  in  chancery  was  in  collusion 
with  appellant  as  to  certain  matters.  After 
the  hearing  of  the  objections  which  raised 
this  question,  the  court  overruled  them,  and 
entered  an  order  at  that  term  approving  the 
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sale  and  directing  a  deed  to  be  Issued  to  the 
purchaser. 

It  Is  true,  as  claimed  by  appellees,  that 
the  first  decree  ordered  a  sale  of  the  premises 
subject  to  some  eight  mortgages,  aggregating 
on  their  face  some  $2,850,  without  setting 
up  clearly  what  ones.  If  any,  had  been  paid, 
or  the  interest  due  on  them ;  but  the  decree 
ordering  the  second  sale  specifically  stated 
that  two  of  these  mortgages  were  still  un- 
paid, amounting,  in  principal,  to  f750.  There 
is  nothing  In  the  record  to  show  what  mort- 
gages had  been  paid  off,  except  the  Inference 
that  would  fairly  be  drawn  from  the  word- 
ing of  the  two  decrees  on  this  question. 
There  Is  nothing  in  the  objections  upon  which 
the  court  finally  acted,  or  In  the  order  from 
which  tills  appeal  was  prayed,  that  in  any 
way  impeaches  the  correctness  of  the  find- 
ing of  the  decree  that  there  were  only  two 
mortgages,  amounting  to  $750,  still  left  un- 
paid. 

Appellees,  through  their  solicitor,  filed  ob- 
jections to  the  first  sale ;  but  what  the  char- 
ges were  in  those  objections  this  record  does 
not  disclose,  as  they  were  stricken  from  the 
files.  Whatever  they  were,  appellant  con- 
sented, without  a  contest,  to  have  the  first 
sale  set  aside.  All  the  parties  to  this  appeal 
were  willing  parties  to  the  decree  setting 
aside  the  first  sale  and  ordering  the  second 
sale  to  be  made  by  the  master.  The  record 
discloses  that  their  solicitor  was  present  at 
the  second  sale  on  February  20,  1906,  and 
tends  to  show  that  one  or  both  of  the  appel- 
lees, and  the  husband  or  husbands  of  one  or 
both  of  appellees,  were  present  at  the  sale. 
They  filed  objections  to  that  sale  at  the 
March  term,  1906,  and  were  there  represent- 
ed by  the  same  attorney  who  had  filed  ob- 
jections to  the  original  sale.  That  attorney, 
associated  with  other  counsel,  filed  the  ob- 
jections at  the  October  term,  upon  which  the 
order  of  sale  was  finally  set  aside,  and  is 
counsel  for  the  appellees  on  this  appeal. 
N($ne  of  the  decrees  set  out  as  specifically 
and  in  as  much  detail  as  desirable  the  actual 
condition  of  the  title  as  to  the  mortgages  in 
question,  or  as  to  the  interest  of  the  Christian 
Church  in  the  property.  An  examination  of 
the  bill  in  connection  with  the  decree,  bow- 
ever,  would  show  the  Interest  of  the  church, 
and  appellees  themselves  were  under  no  dis- 
abilities, and  were  represented  by  counsel 
through  all  these  proceedings.  It  was  their 
duty  to  see  that  the  decree  properly  and  ac- 
curately set  out  the  Interest  to  be  sold.  Not 
having  done  so,  they  are  tn  no  position  to 
complain.  They  consented  to  the  setting 
aside  of  the  first  sale  and  entering  of  the 
decree  directing  the  second  sale.  Such  a  con- 
sent decree  cannot  be  reversed,  set  aside,  or 
Impeached,  except  for  fraud  or  mistake. 
Knobloch  v.  Mueller,  123  111.  554,  17  N.  E. 
696 ;  Karr  v.  Freeman,  166  111.  299,  46  N.  B. 
717 ;  Krleger  v.  Krieger,  221  111.  479,  77  N. 
E.  909.  No  attempt  is  made  to  charge  such 
fraud  or  mistake.    The  premises  were  sold 


subject  to  the  life  Interest  of  Daniel  Bo<^. 
Sr.,  who  was  81  year  old  at  the  time  and  lias 
since  died.  This  fact  does  not  Justify  the 
setting  aside  of  the  sale.  Nobody  was  deceiv- 
ed or  misled  in  any  way  on  this  point. 

The  original  bill  set  up  certain  Intnests 
in  one  John  Barley,  and  he  and  his  heirs 
were  made  parties  thereto;  but  no  decree 
was  entered  against  him  or  his  heirs  or  as- 
signs, and  It  is  not  shown  in  what  way,  if 
any,  appellees  were  injured  on  this  point 
The  case  was  dismissed  as  to  him  upon  the 
ground  that  the  statute  of  uses  applied,  and 
the  original  decree  of  the  court  found  to  that 
effect  The  court,  in  its  final  order  setting 
aside  the  sale,  does  not  regard  tliia  point  as 
of  sufficient  importance  to  refer  to  it  In  any 
way. 

Appdlees,  being  in  court  on  the  bearing 
as  to  the  objections  to  the  second  sale,  which 
were  overruled  on  May  7,  1906,  when  such 
sale  was  approved  by  the  court,  are  bound 
as  to  all  matters  that  were  objected  to  then, 
or  might  have  been  set  up  at  that  time. 
"The  rule  is  that  the  order  of  confirmation  Is 
conclusive  as  to  all  matters  upon  which  the 
court  might  have  been  called  upon  to  pass, 
had  the  parties  chosen  to  have  brought  them 
forward  as  objections  to  the  confirmation." 
Speck  V.  Pullman  Palace  Car  Co.,  121  Hi  33, 
12  N.  B.  213;  Davies  v.  GIbbs,  174  III.  272, 
51  N.  B.  220.  The  record  does  not  disclose 
that  there  ia  any  change  in  the  situation 
since  the  first  set  of  objections  of  appellees 
were  filed,  down  to  the  time  of  the  second 
sale  at  the  April  term,  1906,  on  May  7th,  and 
the  filing  of  the  last  set  of  objections  at  the 
September  term  (from  the  decree  sustaining 
which  this  appeal  was  prayed),  except  the 
one  fact  that  Daniel  W.  Buck,  Sr.,  died  in 
September,  1906,  and  his  life  estate  tliereby 
ceased. 

No  proof  was  offered  that  the  premises  in 
question  did  not  bring  at  this  sale  a  fair  and 
adequate  price.  The  appraisers  fixed  the 
value  of  the  property  at  $7,120,  and  it  was 
sold  at  the  sale  tn  question,  subject  to  the 
$760  mortgages  and  the  life  estate  of  Daniel 
W.  Buck,  Sr.,  for  $6,000,  or  $76  an  acre.  In 
the  objections  filed  at  the  March  term  ap- 
pellees claimed  that  the  land  was  worth 
$125  an  acre.  In  theh:  last  objections,  filed 
at  the  October  term,  they  claimed  the  land 
was  worth  $135  an  acre;  but  they  offered 
no  proof  of  any  kind  to  uphold  this  claim. 
We  held  in  Quigley  v.  Breckenridge,  supra, 
that  where  a  sale  of  this  kind  was  objected 
to,  the  objectors,  asking  for  a  resale,  shonld 
bring  the  money  Into  court,  or  make  an  ad- 
vance bid,  or  give  a  guaranty  that  there 
would  be  no  loss  on  a  resale.  This  practice 
has  been  approved  in  Ayers  v.  Banmgarten, 
15  111.  444,  Allen  v.  Sbepard,  87  111.  314,  Jen- 
nings V.  JJunphy,  174  111.  86.  50  N.  B.  10«, 
Wilson  V.  Ford,  supra,  and  McCallum  v. 
Chicago  Title  &  Trust  Co.,  208  111.  142,  67 
N.  B.  823.  No  guaranty  was  offered  by  the 
bidders,  nor  was  any  money  deposited,  and 
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there  was  no  proof  of  any  kind  offered  that 
the  property  would  sell  for  more  on  a  resale 
than  the  bid  of  appellant  For  the  reasons 
stated  we  think  the  court  erred  in  sustaining 
the  objections  and  setting  aside  the  decree 
of  May  7th  approving  the  sale  tn  question. 

The  decree  of  the  circuit  court  will  accord- 
ingly be  reversed,  and  the  cause  remanded 
to  that  court  for  further  proceedings  in  har- 
mony with  this  opinion. 

Reversed  and  remanded. 

FABMER,  J.  (dissenting).  I  do  not  ques- 
tion the  rule  that  the  trial  court  Is  without 
authority,  at  a  subsequent  term,  to  set  aside 
a  Judgment  or  decree  rendered  at  a  former 
term;  but  I  do  not  think  that  question  is 
before  us  on  this  appeal.  The  order  or  de- 
cree from  which  this  appeal  was  prosecuted 
was  not  simply  an  order  setting  aside  the 
sale,  as  was  the  case  in  Duncan  t.  Sanders, 
50  111.  475,  and  other  cases  cited  in  the  fore- 
going opinion.  The  first  decree  entered  at 
the  September  term  vacated  and  set  aside 
the  decree  for  partition,  decree  for  sale,  the 
sale  and  master's  report  of  sale,  and  referred 
the  cause  back  to  the  master  to  take  proof. 
At  the  same  term,  and  a  few  days  later,  the 
court,  without  vacating  or  modifying  the  pre- 
vious decree,  entered  another  order  setting 
aside  the  sale  and  again  referring  the  cause 
to  the  master  to  take  testimony.  Where  a 
sale  is  made  under  a  decree  in  a  partition 
suit,  and,  on  objections  being  made,  it  Is  set 
aside,  and  the  order  setting  it  aside  does  not 
purport  to  go  further  than  simply  to  set 
aside  the  sale,  it  is  such  an  order  as  an  ap- 
peal will  lie  from;  but  where  the  order  pur- 
ports to  set  aside  all  previous  decrees  and  or- 
ders made  in  the  case,  and  refers  the  cause 
to  the  master  for  the  further  taking  of  testi- 
mony, it  is  not  a  final  disposition  of  the  liti- 
gation, nor  a  settlement  of  the  litigant's 
rights.  The  rights  of  the  parties.  If  the  pre- 
vious decree  by  which  they  were  fixed  and 
determined  Is  set  aside,  must  abide  the  fur- 
ther progress  of  the  case;  and  whether  an 
order  setting  aside  a  former  judgment  or  de- 
cree Is  erroneous  Is  reviewable,  on  appeal, 
only  after  the  final  determination  of  the  case. 

In  Walker  v.  Oliver,  63  III.  199,  the  dr- 
cult  court,  at  a  subsequent  term  to  that  at 
which  the  judgment  was  rendered,  set  aside 
the  judgment.  The  party  In  whose  favor  the 
Judgment  had  been  rendered  sued  out  a  writ 
of  error  from  this  court  to  the  circuit  court. 
This  court,  by  Mr.  Justice  Breese.  said  (page 
200):  "It  is  quite  evident  the  plaintiff  In 
error  is  premature  in  suing  out  this  writ  of 
error,  for  the  reason  the  record  shows  no 
final  Judgment  from  which  an  appeal  or  writ 
of  error  would  Ma  All  that  the  circuit  court 
did  was  to  set  aside  a  Judgment  previously 
rendered  In  that  court,  which  decides  notli- 
Ing.  When  the  cause  is  again  tried,  and  a 
final  Judgment  entered,  an  appeal  or  writ 
of  error  will  He,  on  which  it  can  be  assigned 
as  error  setting  aside  this  Judgment  at  a 
term  subsequent  to  the  one  at  which  it  was 


rendered."  Racine  &  Mississippi  Railroad 
Co.  V.  Farmers'  Loan  &  Trust  Co.,  70  111. 
249,  was  an  appeal  from  a  Judgment  and  or- 
der of  the  circuit  court  denying  a  motion  to 
set  aside  a  sale  under  a  decree  of  foreclosure 
made  in  the  case.  The  court  said  (page  290): 
"This  judgment  is  Interlocutory  only,  from 
which  an  appeal  or  writ  of  error  will  not 
lie.  There  must  be  a  final  decision  of  the 
case  before  either  party  can  bring  It  to  this 
court  for  review.  The  record  does  not  show 
the  case  finally  disposed  of  in  the  circuit 
court  For  aught  that  appears,  the  cause  is 
still  pending  in  the  circuit  court  of  Stephen-' 
son  county." 

In  my  opinion  this  aK>eal  was  premature, 
and  should  have  been  dismissed. 


(226  III.  tU) 
OITI   OF   CHICAGO   v.   JAfiVIS. 
(Supreme  Court  of  Illinois.     April   18,   1907.) 

1.  Tbial— DiMtoiiON  OF  Vbbdiot— Whim  Au- 

XHOBIZED. 

A  request  for  direction  of  a  verdict  for  de- 
fendant is  properly  denied,  where  there  is  evi- 
dence from  which  the  jury  can  reasonably  find 
that  the  material  averments  of  the  declaration 
have  been  proved. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  {§  881-384.] 

2.  MumciPAi.   CoBPOBATiONS  —  Dbfect  in 
Sidewalk  —  Action  roB  iNjruBiES— Suffi- 

CIENCT  or  BVIDKNCS. 

In  an  action  against  a  dty  for  Injuries  re- 
ceived by  failing  through  a  coal  bole  in  a  side- 
walk, evidence  examined,  and  held  to  tend  to 
prove  the  material  allegatdona  of  the  declara- 
tion. 

n.  Note.— For  cases  in  point  see  Cent  Dig. 
6,  Mnnldpal  Corporations,  H  1739-1742.] 

8.    SaKK— AD]rfIB8IBII.ITT  or  BVIUENCE. 

In  an  action  against  a  city  for  injuries  re- 
ceived by  falling  through  a  coal  hole  in  a  side- 
walk, evidence  that  10  or  11  people  had  fallen 
at  the  same  place  is  competent  to  show  that  the 
common  cause  of  the  accidents  was  a  danger- 
ous and  unsafe  thing. 

lEd.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  i  1735 ;  vol.  20, 
Evidence,  }  412.]    ' 

4.  Sauk. 

In  an  action  against  a  city  for  injuries  re- 
ceived by  falling  through  a  coal  hole  in  a  side- 
walk, evidence  that  10  or  11  people  had  fallen 
at  the  same  place  is  competent  as  tending  to 
raise  a  presumption  of  knowledge  of  the  defect 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  86,  Municipal  Corporations,  (  1735.] 

6.  Same. 

In  an  action  against  a  city  for  injuries  re- 
ceived by  falling  tlirongh  a  coal  hole  in  a  side- 
walk, evidence  of  the  condition  of  the  coal  hole 
and  cover  an  hour  and  a  half  after  the  accident 
is  admissible  as  tending  to  ;>r6ve  the  condition 
of  the  coal  hole  when  the  accident  occurred ;  the 
nature  of  the  ooal  hole  and  cover  being  snch 
that  there  could  be  no  substantial  change  in 
their  condition  in  that  time. 

tEA.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  86,  Municipal  Corporations,  {  1785.] 

6.  Affeai^Habiclesb  Bbbob— ADiassiON  or 

Evidence. 

Though  an  answer  of  a  physician  in  an  ac- 
tion for  personal  injuries  was  objectionable  on 
the  ground  that  portions  of  the  statement  as  to 
the  evil  results  liable  to  follow  the  injury  were 
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speculative,  yet  where,  from  all  the  testimony 
of  the  physician,  taken  together,  it  appeared 
that  in  nia  opinion  the  evil  future  results  men- 
tioned were  reasonably  certain,  the  refusal  to 
strilce  oat  the  answer  was  harmless  error. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {§  4171,  4172.] 

7.  Evidence— Memobanda— Authentication. 

Notes  made  by  a  police  officer  at  the  time 
of  an  accident  are  properly  excluded,  where  it 
is  not  shown  that  such  notes  are  true. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  g  1047.] 

8.  MUNICIPAI.     COBPOBATIONS— MAlNnniANCB 

OF  SiDEWALKB— Duty. 

A  mtinicipal  corporation  la  charged  with 
the  duty  of  exercising  reasonable  care  to  see 
that  its  sidewalks  are  in  reasonably  safe  condi- 
tlon,  and  cannot  relieve  itself  of  that  duty  by 
permitting  a  proper^  owner  to  have  a  coal 
hole  in  the  walk. 

fEd.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  H  1612,  1618, 
1636.] 

Appeal  from  Appellate  Court,  First  DIb- 
trlct 

Action  by  Robert  Jarris  against  the  city 
of  Chicago.  From  a  Judgment  of  the  Appel- 
late Court,  affirming  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

James  Hamilton  Lewis,  Corp.  Counsel,  and 
John  R.  Caverly  (William  S.  Kles  and  B.  C. 
Fitch,  of  counsel),  for  appellant  A.  W. 
Schroetter,  for  appellee. 

CARTWRIGHT,  J.  On  April  9,  1901,  ap- 
pellee, who  was  walking  north  on  tbe  west 
side  of  Clark  street,  fell  at  a  coal  hole  In 
front  of  No.  168  and  his  kneecap  was'  broken 
In  two  places  by  the  fall.  He  brought  this 
suit  In  the  circuit  court  of  Cook  county  to  re- 
cover damages  for  bis  Injuries,  and  upon  a 
trial  obtained  a  verdict  for  |6,000.  He  re- 
mitted |2,S00,  and  Judgment  was  entered  for 
$3,500,  and  tbe  Judgment  has  been  affirmed 
by  the  Branch  Appellate  Court  JCor  the  First 
District 

Tbe  refusal  of  the  trial  court  to  direct  a 
verdict  of  not  guilty  Is  assigned  as  error, 
which  presents  the  question  whether  there 
was  evidence  from  which.  If  It  stood  alone, 
the  Jury  could  reasonably  have  found  that 
the  material  averments  of  the  declaration 
had  been  proved.  Libby,  McNeill  &  Llbby  v. 
Cook,  222  111.  206,  78  N.  E.  599.  The  piahi- 
tlff  Introduced  evidence  that  the  sidewalk 
and  coal  hole  were  In  the  center  of  the  busi- 
ness district  of  Chicago ;  that  a  thousand  or 
more  people  passed  over  the  place  every  hotur; 
that  the  sidewalk  was  paved  with  large  flag- 
stones and  between  two  of  them  there  was  a 
circular  coal  hole  18  Inches  In  diameter,  one- 
half  of  which  was  cut  out  of  each  flagstone; 
that  there  was  no  Iron  frame  or  rim  for  the 
circular  iron  cover,  but  that  It  was  set  loose- 
ly in  a  grooved  circle  cut  out  of  the  stone; 
that  the  north  flagstone  had  settled  away 
from  the  south  one,  so  that  the  iron  cover 
rested  on  the  south  stone;  that  the  south  flag- 
stone was  an  Inch  or  more  higher  than  the 


north  one,  and.  If  a  person  should  step  on 
the  north  side  of  the  cover.  It  would  go  down, 
and  the  south  side  tip  up;  that  It  had  been 
in  that  condition  for  months;  that  plaintiff 
was  going  north  on  the  sidewalk  In  the  usual 
way,  without  any  Icnowledge  or  notice  of  tbe 
condition  of  the  coal  hole ;  and  that  be  step- 
ped on  the  north  side  of  the  cover,  causins 
the  south  side  to  tip  up,  catching  tbe  toe  of 
his  left  foot  so  that  he  fell  and  eatCered  the 
injury.  This  evidence  traided  to  prove  tbe 
material  allegations  of  the  declaration. 

But  counsel  say  that  the  account  of  bis 
fall  given  by  the  plaintiff  was  Inher^itly  im- 
probable and  physically  impossible,  and  there- 
fore should  not  be  believed,  even  If  uncontra- 
dicted. The  argument  Is  based  on  a  supposed 
matter  of  common  knowledge  that  ordinary 
healthy  and  normal  persons.  In  walking,  do 
not  shuffle  or  drag  their  feet,  but  raise  them 
from  one  to  two  inches,  and  therefore.  If 
plalntitTs  right  foot  was  on  the  north  side 
of  the  coal  hole  cover,  he  must  lutve  raised 
the  left  foot  Ugh  enough  to  carry  It  over  the 
edge  that  was  tipped  up;  and,  farther,  that 
the  laws  of  physics  teach  that  the  momoitnm 
would  carry  him  farther  forward  than  he 
stated,  and  that  he  could  not  liave  fallen 
down  upon  tbe  coal  hole  cover  itself.  There 
was  no  evidence  whether  plaintiff  had  ex- 
cessive or  deflcient  action  in  walking,  and 
there  is  certainly  no  rule  to  which  all  per- 
sons conform.  A  person  does  not  necessarily 
fall  forward  full  length,  and  there  was  noth- 
ing inherently  impossible  in  tbe  plaintiff's 
account  The  evidence  tended  to  prove  that 
the  original  construction,  without  an  Iron 
rim,  was  faulty,  and  also  that  the  coal  hole 
had  been  in  the  same  condition  for  such  time 
that  defendant  ought  to  have  known  of  it 
There  had  been  a  chain  on  the  under  side  of 
the  cover  to  fasten  It  on  tbe  Inside  and  pre- 
vent its  being  opened.  This  chain  had  rusted 
out,  and  a  wire  had  been  put  on  two  or  three 
years  before,  which  connected  with  a  bar 
about  18  inches  long,  set  In  each  side  of  the 
stone,  to  hold  the  cover  down.  The  cover 
would  move  and  tip  from  use,  and  the  bar 
would  get  loose,  and,  although  the  party  us- 
ing the  premises  had  fixed  It  four  or  five  days 
before  the  accident,  it  evidently  had  worked 
loose  again.  The  court  did  not  err  in  refus- 
ing to  direct  a  verdict 

It  is  next  contended  that  the  court  erred 
in  admitting  evidence  that  10  or  11  people 
had  fallen  at  the  same  place.  This  evidence 
was  competent,  not  for  the  purpose  of  show- 
ing independent  acts  of  negligence,  but  as 
tending  to  show  that  the  common  cause  of 
the  accidents  was  a  dangerous  and  unsafe 
thing,  and  the  frequency  of  such  accidents 
also  tended  to  raise  a  presumption  of  knowl- 
edge. Oily  of  Bloon^ington  v.  Legg,  161  IIL 
9,  87  N.  E.  606,  42  Am.  St  Rep.  216 ;  City  of 
TaylorvUIe  t.  Stafford,  196  IIL  288^  63  N.  B. 
624. 


Digitized  by 


Google 


IIL) 


KYLB  ▼.  PSOPLA 


1081 


TIm  court  alflo  admitted  evidence  of  the 
condition  of  tbe  coal  bole  and  cover  abont  an 
bonr  and  a  bait  after,  tbe  accident,  but  tbe 
nature  of  the  coal  bole  and  cover  was  sucb 
that  tbere  could  bave  been  no  aubstantial 
dtaoge  In  tbeir  condition  wltbln  tbat  time, 
and  tbe  evidence  tended  to  prove  tbe  condi- 
tion wben  tbe  accident  occurred. 

Tbe  court  refused  to  strike  out  tbe  answer 
of  a  doctor  as  to  tbe  permanent  effects  of  tbe 
Injury.  Tbe  doctor  was  aalted  to  describe  ful- 
ly tbe  prognosis  of  tbe  limb,  and  be  foretold 
various  evil  results  tbat  were  liable  to  fol- 
low. Tbe  motion  to  strike  out  tbe  answer 
was  on  tbe  ground  tbat  portions  of  It  were 
speculative  Tbe  plaintiff  could  not  recover 
damages  for  future  dlsabllitr,  unless  It  was 
reasonably  certain,  and  probabilities  were  not 
sufficient  Cbicago  &  Milwaukee  ESectrlc 
Baiiway  Co.  v.  UUrlcb,  213  111.  170.  72  N.  B. 
815;  13  Cyc.  138.  Tbe  answer,  taken  alone, 
was  objectionable,  and  tbe  motion  ougbt  to 
bave  been  sustained ;  but  it  was  proved  tbat 
tbe  tbree  parts  of  tbe  kneecap  never  reunited, 
and  tbat  tbe  plaintiff  bad  not  recovered  from 
tbe  Injury,  and,  taking  all  tbe  testimony,  of 
tbe  doctor  togetber,  bis  opinion  was  tbat  tbe 
evil  future  results  mentioned  were  reasonably 
certain.  Tbe  Judgment  ougbt  not  to  be  re- 
versed on  account  of  tbe  refusal  to  strike  out 
tbe  answer. 

In  rebuttal  plaintiff  called  tbe  city  attor- 
ney, wbo  produced  a  report  of  a  police  cap- 
tain as  to  the  accident,  and  tbere  was  some 
discussion  abont  tbe  question  whether  it  was 
an  original  report,  and  defendant  offered 
some  original  notes  of  a  iwiice  officer  made  at 
the  time  of  the  accident  It  does  not  appear 
that  the  police  report  was  admitted,  as  the 
record  shows  no  ruling  of  tbe  court  on  the 
question,  and  tbe  minutes  of  tbe  iraliceman 
were  not  shown  to  be  true.  Tbere  is  nothing 
of  any  importance  in  either,  and  tbe  ruling 
excluding  the  minutes  was  correct 

Several  instructions,  given  at  tbe  request 
of  the  plaintiff,  are  objected  to,  on  the  ground 
tbat  they  assume  tbe  existence  of  facts  which 
were  In  controversy.  Tbe  instructions  state 
roles  of  law  applicable  to  tbe  case,  and  are 
not  subject  to  tbe  objection.  As  to  one  of 
tliem,  it  Is  urged  that  it  does  not  correctly 
state  tbe  law,  because  It  was  Incumbent  upon 
tbe  property  owner  maintaining  and  having 
charge  of  tbe  coal  hole  to  keep  It  in  proper 
condition,  and  tbat  it  was  only  upon  his 
failure,  and  notice  to  the  defendant,  tbat  tbe 
defendant  would  become  liable.  Tbe  defend- 
ant is  charged  with  tbe  duty  of  exercising 
reasonable  care  to  see  tbat  tbe  sidewalks  are 
in  reasonably  safe  condition,  and  cannot  re- 
lieve Itself  of  tbat  duty  by  permitting  a  prop- 
erty owner  to  bave  a  coal  bole  in  tbe  walk. 
If  the  walk  is  thereby  rendered  unsafe,  and 
the  duly  is  not  fulfilled,  tbe  defendant  is  re- 
sponsible. 

The  Judgment  of  the  Appellate  Court  la 
affirmed. 

Judgment  affirmed. 


(SS6  nt «».) 

EYLO  T.  PBOFIiB. 
(Supreme  Court  of  lilinola.     April,  18,  UOTJ 

Oaitk— POWEB  TO  Pbotect. 

Hard's  Rev.  St.  1005,  p.  1114,  e.  61,  f  25, 
providing  tbat  no  person  shall  at  any  time  hunt 
witii  gun,  any  of  tlie  wild  animals  or  birds  that 
are  protected  daring  any  part  of  the  year,  with- 
out having  procured  a  license,  and  then  only 
daring  the  respective  periods  of  the  year  when 
It  shall  be  lawxul,  etc.,  was  coDstltutional  and  a 
reasonable  exercise  of  tiie  police  power  for  the 
protection  of  game. 

Ebror  to  Peoria  County  Court;  W.  L  Slem- 
mons,  Judge. 

Jay  Kyle  was  convicted  of  unlawfully 
hunting  rabbits  witbout  having  first  obtained 
a  license  to  do  so,  and  tia  brings  error.  Af- 
firmed. 

Tbe  state's  attorney  of  Peori*  county  filed 
an  information  In  tbe  county  court  of  tbat 
oonnty  against  ttie  plaintiff  in  error,  cbarging 
blm  with  unlawfully  bunting  nd>blts  wltboat 
first  baring  obtained  a  license  so  to  do.  ▲ 
motion  was  made  to  quash  the  Information, 
upon  the  ground  tbat  it.  failed  to  charge  a 
crime,  and  tor  tbe  furtber  reason  tbat  tbe 
statute  under  wbidi  It  was  framed  was  un- 
constitutional and  void,  because  It  sought  to 
raise  revenue  in  a  manner  not  authorized  by 
tbe  Constitution.  The  motion  to  quash  was 
overruled.  Tbe  plaintiff  in  error  pleaded 
not  guilty  and  upon  a  trial  was  convicted 
and  fined  |25  and  costs.  A  writ  of  error  has 
been  prosecuted  from  this  court  to  reverse 
tbe  Judgment  of  conviction,  upon  tbe  ground 
tbat  the  constitutionality  of  the  statute  Is 
iBvolved. 

Quinn,  Quinn  ft  Otman  and  Charles  A. 
Welberg,  for  plaintiff  in  error.  W.  H.  Stead, 
Atty.  Gen.,  and  RoI>ert  Scboles,  State's  Atty. 
(D.  O.  Thompson,  of  counsel),  for  tbe  People. 

WILKIN,  J.  (after  stating  the  facts).  The 
prosecution  was  under  section  25  of  chapter 
61,  p.  1114,  of  Hurd's  Revised  Statutes  of 
1905,  as  follows:  "For  the  purpose  of  in- 
creasing the  state  game  protection  fund  and 
preventing  unauthorized  persons  from  kill- 
ing game  and  birds,  no  person  or  persons 
shall  at  any  time  hunt,  pursue  or  kill,  wltb 
gun,  rabbits  or  any  of  the  wild  animals,  fowl 
or  birds  tbat  are  protected  during  any  part 
of  tbe  year,  without  first  having  procured  a 
license  so  to  do,  and  then  only  during  the 
respective  periods  of  the  year  when  It  shall 
be  lawful,"etc.  Tbe  sole  contention  Is  that 
tbe  statute  is  unconstitutional,  but  wherein  it 
is  violative  of  any  provision  of  tbat  instm< 
ment  is  not  pointed  out 

Section  25  was  originally  passed  in  1908, 
and  contained  no  reference  to  rabblte,  but 
provided  tbat  no  person  should  pursue  or  kill 
with  a  gim  any  of  tbe  wild  animals,  fowl,  or 
birds  tbat  are  protected  during  any  part  of 
the  year,  witbout  tbe  person  so  killing  first 
obtaining  a  license.  In  1905  this  section  was 
amended  aa  abova^  by   inserting  tbe  word 


Digitized  by 


Google 


1082 


80  NOBXHBASTBBN  RBPOBTEB. 


(DI- 


"rabbits."  It  was  manifestly  tbe  purpose  and 
intention  of  the  Legislature  by  tbe  amend- 
ment to  specifically  protect  rabbits  and  bring 
tbem  within  tbe  provision  requiring  busters 
to  obtain  a  license  before  killing  tbem.  The 
purpose  of  the  section,  both  before  and  after 
Its  amendment,  was  to  increase  tbe  state 
game  protection  fund,  and  also  to  prevent 
unauthorized  persons  from  killing  game  and 
birds.  In  the  case  of  Cummings  v.  People, 
211  111.  392,  71  N.  B.  1031,  we  held  section 
25  a  valid  and  constitutional  enactment,  and 
we  see  nO  reason  to  change  the  views  there 
expressed.  It  Is  no  more  than  a  reasonable 
exercise  of  the  police  power  by  the  state  for 
the  protection  of  game,  which  by  the  provi- 
sion of  section  11  of  the  statute  belongs  to  the 
state. 

It  is  said  there  is  no  dosed  season  for  rab- 
bits. The  wtwle  year  Is  a  closed  season  as 
to  tb«m,  unless  the  hunter  has  tbe  required 
licmse.  Section  25  does  protect  rabbits^ 
which  are  admitted  to  be  game,  by  prohibit- 
ing all  i>er8ons  from  killing  them,  except 
those  who  have  a  license  to  do  so.  It  pro- 
tects all  other  game  in  the  state,  whether 
there  is  a  closed  season  as  to  it  or  not  It 
hunters  were  permitted,  without  limitation 
or  restraint,  to  bunt,  it  would  be  much  hard- 
er to  prevent  the  killing  of  game  otherwise 
protected  by  a  closed  season.  It  cannot  be 
said  the  provision  is  an  unreasonable  one. 

But.  Independent  of  these  considerations, 
as  already  said,  no  provision  of  the  Oonstltu- 
tlon  has  been  pointed  out  which  the  statute 
violates.  The  power  of  the  Legislature  to 
enact  statutes  is  plenary,  except  In  so  far  as 
that  power  has  been  limited  by  the  Constitu- 
tion, and  every  presumption  Is  in  favor  of  the 
validity  of  legislative  enactments.  They  will 
only  be  declared  unconstitutional  and  void 
when  they  are  clearly  violative  of  some  ex- 
press constitutional  limitation.  There  Is  noth- 
ing whatever  shown  in  this  case  against 
the  validity  of  tbe  section  of  the  statute  un- 
der which  plaintiff  In  error  was  found  guilty. 

The  judgment  of  the  county  court  will  ac- 
cordingly be  affirmed. 

Judgment  affirmed. 

(226  111.  622) 

FIRST  NAT.  BANK  OF  ATWOOD  r. 
DREW. 
(Sapreme  Court  of  Illinois.     April  18,   1907.) 
Dbubt— Mortgages— Estoppel. 

Where  a  spendthrift  executed  a  usurious 
note  secured  by  mortgage  on  real  property,  and 
thereafter  transferred  the  property  to  his  wife, 
who  paid  no  consideration  for  the  conveyance, 
and  took  title  to  place  the  property  out  of  the 
power  of  her  husband  to  dissipate  it,  she  was 
not  estopped  from  setting  up  the  usury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  47,  Usury.  H  259,  38S-390.] 

Appeal  from  Appellate  Court  Third  Dis- 
trict 

Action  by  Callie  Drew  against  the  First 
National  Bank  of  Atwood,  111.     Decree  for 


complainant,    and    defendant   appeals.      Af- 
firmed. 

On  the  27th  of  October,  1897,  appellee's  1«m- 
band,  Levi  Drew,  was  the  owner  of  an  es- 
tate in  certain  lands  lying  in  Douglas  and 
Moultrie  counties.  He  received  his  title  by 
a  conveyance  from  his  father.  Just  what 
this  title  was  is  not  involved  and  Is  not  mad« 
to  appear.  The  appellant  says  It  was  a  life 
estate,  while  appellee  claims  It  was  nnc^tain 
whether  it  was  a  life  estate  or  a  fee.  On 
said  date  above  mentioned  I^vl  Drew  gare 
his  note  to  the  Atwood  Bank  for  the  sum  of 
$1,656J26,  payable  on  or  before  two  years 
after  date,  with  interest  at  7  per  cent  per  an- 
ntun  from  date.  This  note  was  secured  by 
mortgage  on  his  Interest  in  the  Moultrie 
county  lands,  and  to  further  secure  it  he 
assigned  to  said  bank  a  policy  of  life  insur- 
ance on  bis  life  for  $2,000,  the  bank  to  pay 
the  annual  premiums  on  said  policy  after  the 
assignment  and  charge  the  said  Drew  there- 
with. He  also  assigned  to  the  bank  tbe 
leases  on  said  lands.  Some  payments  woe 
made  from  time  to  time  until  August  31. 
1901,  when  Levi  Drew  and  wife  conveyed  all 
the  lands  by  quitclaim  deed  to  Henry  Albers, 
who  was  a  tenant  on  some  of  the  Douglas 
county  land,  and  on  the  same  day  Albers  con- 
veyed the  same  land  by  quitclaim  deed  to 
appellee,  wife  of  Levi  Drew.  Some  farther 
payments  of  principal  and  interest  were 
made  on  the  indebtedness  to  the  bank  until 
July  1,  1902,  when  the  First  National  Bank 
of  Atwood  succeeded  the  Atwood  Bank  and 
became  the  owner  of  all  the  assets  of  said 
Atwood  Bank,  Including  the  Drew  indebted- 
ness and  securities  therefor.  February  5, 
1903,  appellee  and  her  btisband  borrowed  a 
further  sum  of  $600  from  appellant  for 
which  they  gave  their  note  payable  on  de- 
mand, and  secured  it  by  assigning  to  appel- 
lant the  leases  on  all  the  other  lands  not 
theretofore  assigned.  Levi  Drew  appears  to 
have  been  a  spendthrift  and  Incapable  as  a 
business  man,  and  certain  Judgments  were 
obtained  against  him,  by  which  some  of  the 
lands  had  been  sold  and  sheriflTs  deeds  is- 
sued to  the  purchaser  therefor.  Apparently 
said  lands  were  sold  for  less  than  their  val- 
ue, and  appellee,  being  desirous  of  reclaim- 
ing them  and  securing  tbe  title  thereto,  on 
the  7th  day  of  April,  1908,  together  with  her 
husband,  entered  Into  another  agreement 
with  appellant  by  which  appellant  agreed  to 
advance  a  further  sum  of  $1,500,  which  was 
the  amount  necessary  to  obtain  the  title  bade 
to  the  lands  sold,  and  to  secure  the  payment 
of  said  $1,500  she  and  her  husband  conveyed 
to  Parsons,  the  president  of  appellant  by 
warranty  deed,  20  acres  of  land  In  Moultrie 
county.  In  further  pursuance  of  said  agree- 
ment Slater,  the  cashier  of  appellant  secured 
the  conveyance  to  himself  of  the  title  to  the 
lands  that  had  been  sold  and  for  tbe  re- 
claiming of  which  the  $1,500  had  been  ad- 
vanced, to  be  held  as  additional  security  for 
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the  original  indebtedness  and  for  all  ad- 
vances made  In  securing  title.  It  was  fur- 
ther agreed  ttat  a  petition  should  be  filed 
by  api)ellee  for  the  appointment  of  Slater  as 
conservator  for  her  husband  on  the  ground 
that  he  was  a  spendthrift,  and  that  said 
Slater  should  hold  the  title  to  the  lauds  con- 
veyed to  him  and  all  the  leases  to  all  the 
lands,  collect  the  rents  therefrom,  and,  after 
paying  appellee  $25  per  month  for  living  ex- 
penses for  her  and  her  husband,  and  taxes 
on  the  land,  apply  the  residue  upon  the  In- 
debtedness to  the  bank.  In  the  month  of 
April,  and  within  a  few  days  after  the  agree- 
ment, appellee  filed  her  petition  for  the  ap- 
pointment of  Slater  as  conservator  for  her 
husband,  and  such  proceedings  were  had 
thereon  that  said  Slater  was  appointed  such 
conservator.  He  retained  control  of  the  land 
and  the  collection  of  the  rents  thereafter  un- 
til appellee  filed  the  bill  in  this  case  to  the 
March  term,  1905,  of  the  Douglas  county  cir- 
cuit court,  for  an  accounting.  The  bill, 
among  other  things,  charged  that  $438.06  of 
the  $1,556.26  note  was  usury.  After  answer 
and  replication  the  cause  was  referred  to  the 
master  to  take  the  proof  and  report  his  con- 
clusions of  law  and  fact.  Upon  the  qnestlon 
of  usury  the  master  found  and  reported  that 
Drew  only  received  $1,236.56  from  the  bank 
on  his  note  for  $1,556.26.  He  further  found 
and  reported  that  the  object  of  the  convey- 
ance from  Levi  Drew  to  appellee  was  to  en- 
able her  to  procure  a  loan  for  the  purpose 
of  paying  the  Indebtedness  to  the  bank,  and 
that  in  taking  the  conveyance  the  appellee 
assumed  the  Indebtedness  evidenced  by  said 
note  and  was  therefore  estopped  from  plead- 
ing usury.  The  master  reported  that  the 
amount  due  upon  said  note  was  $1,221.98. 
The  court  sustained  exceptions  of  appellee 
to  this  portion  of  the  master's  report,  and 
held  that  the  appellee  was  not  estopped  from 
.  pleading  usury,  and  decreed  that  the  amount 
due  on  the  said  $1,556.26  note  was  $447.67. 
The  total  amount  found  due  appellant  upon 
the  accounting  by  the  master  was  $2,792.39. 
The  total  amount  the  court  found  due  by  its 
decree  was  $2,018.08.  The  entire  difference 
between  these  two  amounts  results  from  the 
court's  allowance  of  the  defense  of  usury 
against  the  $1,556.26  note.  The  bank  prose- 
cuted an  appeal  from  the  decree  of  the  cir- 
cuit court  to  the  Appellate  Court,  where  the 
decree  of  the  circuit  court  was  afiSrmed,  and 
a  further  appeal  Is  prosecuted  to  this  court 

Eckhart  &  Moore,  for  appellant.  Le  Forgee 
&  Vail,  for  appellee. 

FARMER,  J.  (after  stating  the  facts).  The 
only  question  raised  in  this  court  by  appel- 
lant Is  the  correctness  of  the  action  of  the 
chancellor  in  allowing  the  defense  of  usury. 
It  Is  not  denied  that  the  $1,556.26  note  trans- 
action was  usurious,  and  tliat,  instead  of 
Drew  receiving  the  amount  of  said  note,  he 
only  received  $1,236.56.     The  contention  of 


appellant  is  that  a  debtor  may  set  apart  and 
dedicate  a  certain  fund  or  property  to  the 
payment  of  a  usurious  debt,  and  the  person 
who  has  received  the  fund  or-  property  to 
make  such  payment  cannot  withhold  it  on 
the  ground  of  usury;  also,  that  the  convey- 
ance to  appellee  was  for  the  purpose  of  vest- 
ing title  in  her  subject  to  the  payment  of  the 
mortgage  Indebtedness,  and  that  this  convey- 
ance was  an  affirmance  of  the  usurious  con- 
tract, and  appellee,  by  accepting  title,  is 
estopped  from  setting  up  the  defense  of 
usury.  While  there  Is  authority  to  sustain 
these  propositions,  we  do  not  think  this  case 
Is  within  the  principles  announced  In  such  au- 
thorities, and  they  are  therefore  not  appli- 
cable, for  the  reason  that  the  evidence  does 
not  show  a  setting  apart  by  Levi  Drew  of  the 
lands  for  the  payment  of  the  indebtedness 
nor  the  conveyance  of  them  to  his  wife  to  be 
used  by  her  in  paying  said  Indebtedness,  nor 
was  tile  conveyance  to  appellee  made  for 
such  purpose  nor  under  such  circumstances 
as  that  she  must  be  held  to  have  assumed 
the  payment  of  the  usurious  Indebtedness  and 
be  thereby  precluded  from  setting  up  the  de- 
fense of  usury.  In  Crawford  v.  Nimmons, 
180  111.  143,  54  N.  E.  209,  It  was  held  to  be 
only  In  cases  where  the  grantee  of  a  mort- 
gagor has  purchased  the  property  on  the  basis 
of  a  clear  title  at  an  agreed  price  and  as- 
sumed to  pay  the  mortgage  debt  as  a  part  of 
the  consideration,  or  where  the  amount  of  the 
mortgage  debt  has  been  deducted  from  the 
price  of  the  land  on  the  basis  of  a  clear'  and 
complete  title,  that  such  grantee  cannot  ques- 
tion the  validity  of  the  mortgage  indebted- 
ness. It  was  also  there  said  that.  If  the 
usury  was  a  part  of  the  consideration  In  the 
agreement  between  the  mortgagee  and  his 
grantee,  it  would  be  an  affirmance  of  the  debt 
by  the  mortgagor,  and  in  such  case,  the  gran- 
tee having  contracted  with  a  view  to  paying 
the  Incumbrance,  equity  requires  him  to  pay 
the  debt  or  lose  the  property.  That  case  and 
the  cases  therein  cited,  and  Union  Nat.  Bank 
V.  International  Bank,  123  111.  510,  14  N.  E. 
859,  also  lay  down  the  rule  that  a  person  in 
privity  with  the  mortgagor  may  Interpose 
the  defense  of  usury,  and  that,  where  there 
is  no  agreement  or  understanding  about  It, 
the  grantee  of  the  mortgagor  will  have  the 
right  to  make  such  defense. 

The  proof  here  shows  Levi  Drew  to  have 
been  utterly  Incapable  to  Intelligently  and 
successfully  manage  business  affairs  and 
property.  His  own  testimony  shows  him  to 
have  been  a  man  of  weak  character  and 
practically  helpless  In  financial  transactions. 
During  the  short  time  he  had  owned  the 
property  received  from  his  father  prior  to 
1897  be  had  so  managed  his  afTairs  as  to 
Involve  himself  largely  in  debt  with  no  pres- 
ent ability  to  i>ay  it  When  some  of  his 
creditors  began  to  press  him  and  threaten  to 
take  his  property,  or  a  part  of  it,  he  applied 
to  the  Atwood  Bank  for  a  loan  to  pay  some 
of  his  indebtedness.     The  application  was 
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made  by  Um  and  refused  by  the  bank  ofB- 
cers,  some  of  wbom  are  oflScers  of  the  ap- 
pellant, a  number  of  times  before  the  loan 
was  finally  made,  and  while  he  was  required 
to  give  a  note  for  $lJS56.26k  and  secure  it 
by  a  mortgage,  assignment  of  leases  <»i  cer- 
tain lands,  and  the  assignment  of  a  life 
Insurance  policy,  he  was  only  given  $1,236.50. 
He  made  rery  little  progress  In  the  payment 
of  this  Indebtedness,  but  this,  we  think,  could 
not  hare  been  much  of  a  disappointment  to. 
the  bank  officers,  for  they  were  well  acquaint- 
ed with  him.  Not  only  was  he  making  poor 
progress  In  paying  the  bank,  but  he  also  In- 
curred Indebtedness  to  other  creditors,  who 
began  to  take  Judgments  against  him  and 
levy  apon  and  sell  his  Interest  in  some  of  the 
land.  It  must  have  been  apparent  to  every 
one  who  knew  the  man  and  had  any  know^ 
edge  of  his  atTalrs  that,  although  he  had  prop- 
erty of  considerable  value,  he  had  not  the 
capacity  to  extricate  himself  from  his  finan- 
cial entanglements.  Undor  these  circum- 
stances the  title  was  conveyed  to  his  wife. 
She  paid  no  consideration  whatever  for  the 
conveyance.  The  purpose  of  placing  the 
title  in  her  was  to  put  it  out  of  the  power  of 
her  husband  to  dissipate  and  fritter  it  away. 
Notwithstanding  Levi  Drew  testified,  in  an- 
swer to  questions  asked  him  by  counsel  for 
the  appellant,  that  appellee  told  him  she  had 
money  appropriated  and  borrowed  to  pay  the 
$1,556.26  to  the  bank,  and  that  It  was  In  that 
way  he  came  to  deed  her  the  land,  we  can- 
not accept  this  as  conclusiTe.  In  view  of  the 
fact  that  the  record  shows  blm  to  have  been 
incaimble  of  managing  his  property  or  busi- 
ness, and  the  fact  that  he  was  in  April, 
1903,  by  the  coimty  court  of  the  county  of 
Douglas  adjudged  a  spendthrift  and  a  con- 
servator appointed  for  him,  we  cannot  ac- 
cept bis  statement  of  this  matter  as  correct, 
when,  taking  all  the  evidence  together  and  all 
the  circumstances  shown  by  the  testimony. 
It  clearly  appears  the  conveyance  to  appellee 
was  made  for  the  purposes  and  reasons  we 
have  above  Indicated.  By  accepting  the 
title  she  assumed  no  burden  or  obligation  for 
the  payment  of  her  husband's  debts,  especial- 
ly one  that  was  illegal,  nor  did  she  do  any- 
thing to  estop  herself  from  protecting  the 
property  against  an  invalid  and  unjust  claim. 
No  such  thought  or  intention  was  In  her  mind 
at  the  time  she  received  the  title,  as  a  matter 
of  fact,  and  she  neither  said  nor  did  any- 
thing out  of  which  the  law  would  raise  an 
estoppel  against  her. 

Appellee  has  assigned  certain  cross-errors. 
We  have  examined  them,  and  are  of  opinion 
she  was  not  prejudiced  by  any  of  the  rulings 
or  holdings  of  the  circuit  and  Appellate 
Courts. 

In  our  opinion  the  decree  of  the  circuit 
court  was  just,  and  Is  sustained  by  the  law 
and  the  evidence.  The  judgment  of  the  Ap- 
pellate Court  affirming  said  decree  of  the 
circuit  court  is  therefore  affirmed. 

Judgment  affirmed. 


(2M   ni.  C2S> 

NAEF  et  aL  v  POTTiIb. 

(Supreme  Court  of  Illinoia.     April  18k   1907.) 

Biixs  AHD  Notes— AccoMMODATiOH  Papim— 
Uestbictions— Tbanbtes  Aftes  MATiTBirr. 
A  transferee  of  accommodation  paper  trana- 
ferred  after  maturity,  in  the  absence  of  notice 
of  restrictions  upon  Its  use.  takes  It  free  from 
all  defenses  that  might  have  existed  against  the 
accommodated  party. 

riild.  Note.— For  caaes  In  point,  see  Cent.  Dig- 
VOL  7,  Bills  and  Notes,  {  830.] 

Appeal  from  Appellate  Conrt,  Flnt  Dis- 
trict 

Action  by  Frances  B.  Potter  against  Otto 
Naet  and  another.  From  a  Judgment  for 
{rialntlff,  defendants  appeaL    Affirmed. 

George  W.  Plimimer  and  Wharton  Plnm- 
mer,  for  appellanta.  Joseph  B.  Leake^  for 
appellee. 

yiCEERS,  J.  This  appeal  brings  btfore 
us  the  record  of  a  foreclosure  proceeding  in 
the  Cook  county  circuit  court  wherein  Fran- 
ces E.  Potter  was  complainant  and  Otto  Maef 
and  others  were  defendants.  The  court  be- 
low found  for  the  complainant  and  oxtered 
its  decree  of  foreclosure  of  a  trust  deed  exe- 
cuted by  Otto  Naef  and  wife  ou  June  5,  1897, 
to  secure  a  promissory  note  for  $6,500.  The 
decree  has  been  affirmed  by  the  Appellate 
Court  for  the  First  District,  and  appellants 
prosecute  this  further  appeal. 

On  June  5,  1897,  appellants  executed  the 
note  and  trust  deed  In  question,  and  deliveied 
the  same  to  Charles  Kascher.  The  note 
matured  three  years  after  date.  Appellants 
set  up  the  defense  that  the  note  and  trust 
deed  were  executed  as  accommodation  pa- 
per, to  be  used  by  Bascher  as  collateral  m- 
curlty  with  the  American  National  Bank,  and 
with  no  other  person,  to  secure  a  loan  of 
$3,500  to  Bascher.  Appellants'  note  and  trust 
deed  were  used  by  Bascher  as  collateral  with 
the  American  National  Bank,  and  were  held 
by  said  bank  until  after  appellants'  note  ma- 
tured by  Its  terms.  The  principal  note  to 
which  appellants'  note  and  trust  deed  were 
collateral  had  been  reduced  by  payments  to 
$2,200.  Bascher  executed  a  note  for  $2,200, 
upon  which  appellee  furnished  the  money  to 
pay  the  balance  due  the  banii:.  Appellants' 
note  and  mortgage  were  withdrawn  from  the 
bank  and  hypothecated  to  complainant  as 
collateral  security  for  the  $2,200  note.  Ap- 
pellants contend  that  the  use  of  this  note 
and  trust  deed  as  collateral  to  the  $2,200  note 
payable  to  appellee  was  such  a  wrongful  di- 
version of  the  accommodatI(m  paper  fran  the 
original  purpose  for  which  it  was  executed 
that  they  are  not  liable.  Appellants*  conten- 
tion cannot  be  sustained.  There  is  no  proof 
in  this  record  that  appellee  had  any  notice 
of  the  alleged  restrictions  as  to  the  use  to  be 
made  of  the  note  and  trust  deed  by  Bascher, 
and'  the  rule  is'  well  established  that  one  who 
has  received  accommodation  paper  after  it 
has  been  diverted  from  Its  contemplated  pur- 
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pose,  without  notice  of  the  diversion.  In 
good  faith  and  for  value,  is  entitled  to  recov- 
er thereon.  1  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.)  p.  384,  and  cases  cited. 

But  it  'is  said  appellee  accepted  the  note 
and  trust  deed  after  maturity,  and  the  rule 
applicable  generally  to  commercial  paper  la 
Invoked — ^that  the  transferee  of  past-due  ne- 
gotiable paper  takes  it  subject  to  all  defense^ 
that  might  have  been  interposed  against  the 
original  holder.  This  rule  does  not  apply  to 
accommodation  paper.  If  it  did  apply  to 
such  paper,  the  effect  would  be  to  destroy  the 
value  of  all  accommodation  paper  when  the 
same  is  transferred  after  maturity.  The  very 
nature  of  accommodation  paper  presupposes 
tbat  there  was  no  considenitlon  given  for  it 
Ck>nsequently  no  cause  of  action  can  ever 
be  maintained  by  the  accommodated  party 
against  the  accommodation  maker,  and,  if  the 
transferee  of  accommodation  paper  gets  no 
greater  right  than  the  accommodated  party 
has,  the  result  would  be  to  eliminate  ao- 
commodation  paper  from  commercial  tmut- 
actions.  But  the  law  In  this  state  and  in 
most  other  jurisdictions  is  that  the  transferee 
of  accommodation  paper,  even  after  maturity 
and  with  notice  that  it  is  accommodation 
paper,  takes  it  discharged  of  all  defenses  that 
might  have  existed  against  the  accommodated 
party.  The  case  of  Miller  t.  Lamed,  103  111. 
562,  is  a  conclusive  authority  against  appel- 
lants'  contention  on  this  point 

No  one  can  ever  have  a  legal  right  to  re- 
quire  anotlier  to  execute  accommodation  pa- 
per in  his  favor.  In  order  to  give  it  the 
character  of  accommodation  paper,  it  must  be 
made  without  legal  consideration  and  be  de- 
livered purely  for  the  accommodation  of  the 
accommodated  party.  The  law  recognizes 
the  right  of  the  accommodation  party  to  im- 
pose any  restrictions,  conditions,  or  limita- 
tions upon  the  paper  that  he  sees  proper. 
1  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  383; 
Benjamin  t.  Rogers,  126  N.  T.  60,  26  N.  E. 
970.  Unless  such  restrictions  are  written  into 
the  note  or  othervrlse  brought  to  the  knowl- 
edge of  the  transferee  at  the  time  or  before 
the  paper  is  passed  to  him,  such  restrictions, 
limitations,  or  conditions  will  be  no  defense, 
and  the  fact  that  the  paper  may  be  past  due 
at  the  time  will  not  charge  the  transferee 
with  notice  of  mere  parol  restrictions. 

There  is  no  merit  in  the  defense  relied  up- 
on by  appellants,  and  the  decree  of  the  cir- 
cuit court  of  Cook  county  and  the  Judgment 
of  the  Appellate  Court  for  the  First  District 
affirming  the  same  are  accordingly  affirmed. 

Judgment  affirmed. 


(226  111.  631) 

8CHOFIELD  v.  THOMAS. 
(Snpreme  Court  of  Illinois.     April  18,  1007.) 

Wiixs— Pbobate— Obdebs  Reviewable. 

The  order  of  a  proltate  court  vacating  the 
probate  of  a  will  and  resetting  the  matter  for 


hearing  at  a  future  day  Is  not  such  a  final  order 
or  judgment  as  will  sustain  an  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  48.  Wills,  {  822.] 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Petition  by  Aaron  Thomas  to  set  aside  pro- 
bate of  will  granted  to  John  T.  Schofleld. 
Ftom  an  order  dismissing  an  appeal  from  the 
order  setting  aside  the  probate,  respondent 
appeals.    Affirmed. 

Johnson  ft  Lowenthal,  Frank  ft  Qraham, 
and  E.  B.  Cresap,  for  appellant  John  M. 
Humphrey  and  J.  Marlon  Miller,  for  appel- 
lee. 

VICKEIRS,  3.  On  September  21,  1903,  a 
paper  purporting  to  be  the  last  will  and  tes- 
tament of  Jane  Ottman  was  admitted  to  pro- 
bate In  the  probate  court  of  Cook  county. 
John  T.  Schofleld  is  named  as  executor  by 
the  will  and  la  the  sole  legatee  thereunder. 
On  December  15,  1904,  Aaron  Thomas  filed  a 
petition  in  the  probate  court  praying  to  have 
the  order  of  probate  set  aside,  annulled,  and 
vacated.  The  petition  avers  that  Aaron 
Thomas  was  a  nephew  and  an  heir  of  Jane 
Ottman,  and  that  the  petitioner  resided  in 
Fremont  county,  Idaho,  and  had  resided  there 
for  many  years  prior  to  the  death  of  Jane 
Ottman.  It  Is  charged  in  the  petition  that 
the  relationship  of  the  petitioner  to  the  tes- 
tatrix, as  well  as  his  residence  and  post  office 
address,  were  well  known  to  John  Schofleld. 
The  petition  charges  further  that  appellant 
Schofleld,  fraudulently  failed  to  include  the 
name  of  petitioner  in  the  petition  for  the  pro- 
bate of  the  will  in  order  to  prevent  appellee 
from  obtaining  any  information  or  notice  of 
the  death  of  Jane  Ottman,  and  that  petition- 
er had  no  notice,  either  actual  or  construc- 
tive, of  the  proceedings  to  probate  the  will; 
that  petitioner  was  kept  In  Ignorance  of  the 
death  of  Jane  Ottman  by  Schofleld  for  more 
than  one  year  after  the  probate  of  the  said 
will,  with  the  fraudulent  purpose  of  prevent- 
ing appellee  from  filing  a  bill  in  chancery  to 
contest  said  will.  Petitioner  charges  that  if 
he  had  had  notice  he  could  have  made  a 
good  defense  to  the  petition  asking  for  the 
probate  of  the  will.  It  is  also  charged  in 
the  petition  that  Jane  Ottman  was  Intoxi- 
cated at  the  time  the  said  will  was  executed, 
and  that  said  will  was  dictated  by  appellant 
and  written  by  L.  D.  Random,  who  claims  to 
be  an  attorney  at  law,  and  that  the  testatrix 
was  under  the  undue  influence  of  Schofleld 
and  not  of  sound  mind  and  memory  at  the 
time  when  said  alleged  will  was  signed  by 
her,  and  that  said  will  was  not  executed  in 
accordance  with  the  statute,  for  the  reason 
that  the  witnesses  to  the  will  did  not  sign 
the  same  in  the  presence  of  the  testatrix  or 
at  her  request  but  that  they  signed  the  said 
will  out  of  her  presence  and  at  the  request  of 
Schofleld.  Schofleld  answered  the  petition, 
denying  the  material  parts  thereof,  and  a 
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replication  was  filed  to  the  answer,  and  up- 
on a  bearing  In  the  probate  court  the  prayer 
of  the  petition  was  granted,  and  the  order  ad- 
mitting the  will  to  probate,  and  all  orders 
and  proceedings  relating  thereto,  were  va- 
cated and  set  aside,  and  It  was  further  or- 
dwed  that  the  application  for  probate  of 
said  will  be  reset  for  a  bearing  on  March 
14,  1906,  at  2  o'clock  p.  m.  Schofleld  pray- 
ed and  was  allowed  an  appeal  to  the  circuit 
court  from  this  order  vacating  the  probate 
of  the  will.  This  appeal  was  perfected,  but 
the  probate  court  proceeded  to  a  final  ad- 
judication as  to  the  probate  of  the  wilL  On 
January  11,  1905,  appellee  entered  a  lim- 
ited appearance  in  the  circuit  court  and  mov- 
ed to  dismiss  the  appeal  on  the  ground  that 
the  order  appealed  from  was  not  a  final  or- 
der, and  on  the  further  ground  that  Scbofield 
had  abandoned  his  appeal  to  the  circuit  court 
by  subsequently  appearing  in  the  probate 
court  and  praying  for  and  perfecting  an  ap- 
peal from  another  subsequent  order  of  the 
probate  court  denying  probate  of  the  will. 
The  circuit  court  sustained  the  motion  and 
dismissed  the  appeal.  From  this  order  of 
the  circuit  court  an  appeal  was  taken  to  the 
Appellate  Court  for  the  First  District,  where 
the  order  of  the  circuit  court  was  affirmed, 
and  by  further  appeal  the  record  Is  brought 
to  this  court  for  review. 

It  is  apparent  from  the  forgoing  state- 
ment that  the  order  of  the  circuit  court  dis- 
missing the  appeal  must  be  affirmed.  The 
order  of  the  probate  court  vacating  the  pro- 
bate of  the  will  and  resetting  the  matter  for 
a  hearing  at  a  future  day  was  not  a  final  or- 
der or  Judgment,  and  therefore  no  appeal 
could  be  taken  from  It.  The  case  was  not 
disposed  of  by  the  order  vacating  the  pro- 
bate of  the  will.  No  adjudication  was  had 
at  that  time  upon  the  merits.  No  rights  were 
determined,  and  no  judgment  for  costs  was 
rendered  against  any  one.  It  was  an  inter- 
locutory order,  which  the  probate  court  had 
the  right  to  make.  Wright  v.  Simpson,  200 
111.  S6,  65  N.  E.  628.  This  court  will  not  de- 
termine a  case  by  piecemeal.  Whether  the 
probate  court  erroneously  vacated  its  former 
order  will  not  be  determined  by  this  court 
until  the  case  has  finally  been  determined  be- 
low and  the  whole  record  is  properly  pre- 
sented for  review. 

It  is  Insisted  that  the  case  of  Floto  v.  Flo- 
to,  213  111.  438,  72  N.  E.  1092,  sustains  appel- 
lant's position  in  taking  an  appeal  from  the 
order  of  the  probate  court  made  on  a  peti- 
tion to  vacate  a  previous  order  admitting  a 
will  to  probate.  That  case  does  not  support 
appellant's  position.  There  the  petition  to 
vacate  the  probate  of  the  will  was  denied  and 
the  petitioners  were  dismissed  without  day. 
That  judgment  was  a  final  Judgment  and  end- 
ed the  proceeding,  and  was,  of  course,  like 
any  other  final  adjudication,  an  appealable 
order.  Had  the  probate  court  refused  the 
prayer  of  appellee's  petition  In  this  case  and 
dismissed  the  same,  there  Is  no  question  but 


that  the  appellee  could  have  appealed.  Tills 
proceeding.  In  some  respects,  la  like  a  motioa 
to  open  up  a  Judgment  and  permit  a  party  to 
plead.  If  the  application  Is  denied,  the  only 
remedy  the  defendant  has  Is  by  an  appeal. 
If  the  application  is  granted,  the  judgment  is 
simply  opened  up  to  allow  the  defendant  to 
present  his  defense,  and  the  cause  proceeds 
to  final  judgment  before  either  party  is  aiO- 
tied  to  an  appeal.  There  was  no  error  in  dis- 
missing the  appeal  by  the  circuit  court. 

The  Judgment  will  be  affirmed. 

Judgment  affirmed. 

(22S  111.  OS) 

GUMP  T.  GOWANS  et  al. 
(Supreme  Court  of  Illinois.     April  18,  1907.) 

1.  Wirxs— Attestation— Necessitt. 

Where  instroments,  in  the  form  of  deeds, 
bat  testamentary  in  character,  in  that  tbcr 
were  intended  to  become  operative  at  the  deatb 
of  the  person  executing  the  same,  were  signed 
by  her  husband  as  a  grantor,  and  not  as  an  at- 
testing witness,  and  were  acknowledged  befon 
a  notary  public,  who  affixed  his  signature  to  the 
certificates  of  acknowled^ent,  there  was  not 
an  attestation  and  subscription  of  the  same  by 
two  competent  witnesses,  so  as  to  permit  tbmi 
to  operate  as  wills. 

[Ed.  Note.— For  cases  in  point,  see  CenL  Dig. 
vol.  49,  Wills.  !!  2T7-279.] 

2.  Same  —  Witnesses  —  Compbtehct  —  Hus- 
band AND  Wife. 

Rev.  St.  c  51,  relating  to  competency  of 
witnesses,  provides  that  no  husband  or  wife 
shall  be  rendered  competent  to  testify  for  or 
against  each  other  as  to  any  transaction  ooeor- 
ring  during  the  marriage,  except  in  certain  cases 
therein  mentioned.  Section  8  provides  that  noth- 
ing in  the  act  shall  affect  existing  laws  coocem- 
ing  the  attestation  of  wills.  Held,  that  the 
statute  did  not  remove  the  common-law  dis- 
qualifications of  a  husband  or  wife  as  a  compe- 
tent attesting  witness  of  the  other's  will. 

[EJd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  t  288.] 

Error  to  Circuit  Court,  St  Clair  Coontr: 
R.  D.  W.  Holder,  Judge. 

Application  by  Walter  Gowans  for  the  pro- 
bate of  the  will  of  Mary  A.  Gowans,  deceas- 
ed. A  cross-petition  was  filed  alleging  that 
certain  Instruments  In  the  form  of  deeds 
were  executed  as  required  by  law  In  case 
of  wills,  and  praying  that  they  be  admitted 
to  probate.  The  probate  court  admitted  the 
will,  but  denied  probate  of  the  other  Instm- 
ments,  and  from  a  like  order  of  the  drcnlt 
court  the  proponents  of  such  other  instro- 
ments bring  error.    Affirmed. 

li.  D.  Turner,  for  plaintiffs  In  error. 
Freeto  ft  Joyce,  for  defendant  in  error. 

CARTWRIGHT,  J.  On  November  11, 1902, 
Mary  A.  Gowans  made  her  last  will  and  tes- 
tament, by  which  she  devised  certain  tracts 
of  land  owned  by  her,  and  on  the  same  day 
she  signed  and  acknowledged  five  warranty 
deeds,  in  which  her  husband,  Walter  Gow- 
ans, Joined,  purporting  to  convey  to  the  gran- 
tees named  therein  other  tracts  of  land  not 
devised  by  the  will,  reserving  to  herself  the 
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use,  benefit,  and  control  of  tbe  said  landa 
during  ber  lite,  and  reciting  In  eacb  a  con- 
sideration of  love  and  afTection  and  $5.  The 
will  and  deeds  were  kept  by  ber  in  a  candle 
box  in  her  residence,  and  the  deeds  were 
never  delivered.  She  died  on  Jttne  11,  1905, 
and  on  June  23,  1905,  Walter  Oowans  filed 
in  tbe  probate  court  of  St  Clair  coonty  bis 
petition  for  tbe  probate  of  the  will.  A  cross- 
petition  was'  afterward  filed,  alleging  that 
the  deeds  were  executed  as  required  by  law 
in  case  of  wills;  and  praying  that  they  should 
be  admitted  to  probate.  The  probate  court 
admitted  tbe  will  to  probate,  but  denied  pro- 
bate of  tbe  other  instruments,  and  on  appeal 
to  tbe  circuit  court  a  like  order  was  made. 
A  writ  of.  error  was  sued  out  of  this  court  to 
review  the  order  of  the  circuit  court 

The  law  does  not  prescribe  any  particular 
form  for  a  will,  but  only  requires  that  it 
shall  be  reduced  to  writing  and  signed  and 
attested,  In  tbe  presence  of  the  testator  or 
testatrix,  by  two  or  more  credible  witnesses. 
If  tbose  conditions  are  compiled  with,  and 
the  intention  of  the  maker  to  disirase  of  bis 
estate  after  death  is  sufficiently  manifest,  the 
instrument  will  be  entitled  to  probate  as  a 
will  upon  the  statutory  proof  being  made. 
Robinson  v.  Brewster,  140  111.  649,  30  N.  K 
683,  33  Am.  St  Rep.  265;  Noble  v.  Tipton, 
219  111.  182,  76  N.  E.  151,  8  L.  R.  A.  (N.  S.) 
645.  Tbe  deeds  in  question  were  retained  by 
tbe  maker,  and  did  not  operate  as  convey- 
ances for  want  of  delivery.  The  evidence  in- 
dicates that  they  were  intended  to  become 
operative  after  ber  death,  and  were  there- 
fore testamentary  in  character.  They  were 
not  signed  by  any  person  with  any  intention 
of  attesting  the  signature  of  tbe  maker,  but 
they  were  acknowledged  before  a  notary  pub- 
lic, who  affixed  his  signature  to  tbe  certifi- 
cates of  acknowledgment  Perhaps  the  cer- 
tificates, which  show  that  the  maker  ac- 
knowledged to  tbe  notary  that  she  signed 
the  instruments,  would  be  sufficient  to  make 
him  a  subscribing  witness,  but  there  was  no 
other  competent  witness.  An  attempt  was 
made  to  supply  tbe  other  witness  by  the  sig- 
nature of  tbe  husband,  Walter  Gowans,  who 
testified  that  be  was  present  and  saw  bis 
wife  sign  tbe  deeds  and  tbat  she  saw  him 
sign  ttaem;  but  he  signed  as  a  grantor,  and 
not  as  a  subscribing  witness,  or  for  the  pur- 
X)Ose  of  attesting  ber  signature.  If  be  had 
signed  as  an  attesting  witness,  the  act  would 
have  been  of  no  avail.  The  term  "credible," 
as  applied  to  subscribing  witnesses  of  a  will, 
means  competoit  (Harp  v.  Parr,  168  III.  459, 
48  N.  E.  113),  and  the  competency  of  a  wit- 
ness is  to  be  tested  by  bis  status  at  tbe  time 
of  tbe  attestation,  and  not  at  tbe  time  when 
the  will  Is  presented  for  probate.  Fisher  v. 
Spence,  150  111.  253,  37  N.  E.  314,  41  Am.  St 
Rep.  360.  The  incompetency  of  husbands 
and  wives  to  testify  as  witnesses  for'  or 
against  each  other  applies  to  the  attestation 
of  wills  (30  Am.  &  Ebg.  Ency.  of  Law  [2d 


Ed.]  605),  and  our  statute  has  not  removed 
the  common-law  disqualification.  Chapter  51 
of  tbe  Revised  Statutes  has  relaxed  the  com- 
mon-law rule  to  some  extent,  but  section  8 
provides  that  nothing  in  tbe  act  shall  affect 
existing  laws  concerning  tbe  attestation  of 
last  wills  and  testaments. 

Tbe  evidence  did  not  show  that  the  deeds 
were  attested  by  two  competent  witnesses, 
and  the  judgment  of  the  court  was  therefore 
correct. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


(188  N.  Y.  594) 

UNTERMYER  v.  CITY  OF  YONKBRS. 

(Court  of  Appeals  of  New  Yoric.    April  23, 

1907.) 

AppeaIt— Dboiston  of  Intkbukdiatx  Coubts 
— Pbesumption  as  to  Gbodnd  of  Revebsal. 
Where  an  order  of  the  Appellate  Diyision 
reversing  a  judgment  entered  upon  a  decision  of 
the  trial  court  la  silent  as  to  the  grounds  of 
reversal,  it  most  be  presumed,  under  the  direct 
provisions  of  Code  Civ.  Proc.  {  1388,  to  be  ft 
reversal  on  questions  of  law. 

[Ed.  Note.— For  cases  in  point  see  <3ent  Dig. 
vol.  3,  Appeal  and  Error,  {  4308.] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department. 

Action  by  Samuel  Untermyer  against  tbe 
city  of  Yonkers.  From  an  order  of  the  Ap- 
pellate Division,  Second  Department  (98  N. 
Y.  Supp.  563,  112  App.  Dlv.  308),  reversing  a 
judgment  issued  upon  a  decision  of  tbe  Spe- 
cial Term,  plaintiff  appeals.  Order  of  the 
Appellate  Division  reversed,  and  the  judg- 
ment entered  upon  the  decision  of  the  trial 
court  affirmed. 

Louis  Marshall,  for  appellant  Thomas 
Curran,  for  respondent 

PER  CURIAM.  The  condition  of  the  rec- 
ord in  this  case  leaves  us  no  alternative  but 
to  reverse  the  order  of  the  Appellate  Divi- 
sion and  to  affirm  the  judgment  entered  upon 
the  decision  at  Special  Term.  Tbe  learned 
trial  court  made  certain  findings  of  fact 
which,  so  long  as  they  stand  unreversed, 
must  Inevitably  control  the  decision  of  the 
case  If  they  are  supported  by  evidence.  An 
examination  of  the  record  discloses  tbat  these 
findings  have  the  support  of  some  evidence, 
and,  as  tbe  order  of  tbe  Appellate  Division 
Is  silent  as  to  the  grounds  upon  whicb  it  re- 
versed the  judgment  entered  upon  the  deci- 
sion of  the  trial  court,  it  must  be  assumed  to 
be  a  reversal  purely  upon  questions  of  law. 
Code  Civ.  Proc.  i  1338.  Since  this  court  is 
bound  by  tbe  facts  as  thus  found  by  tbe  trial 
court,  and  in  effect  approved  by  the  Appellate 
Division,  the  only  question  open  for  decision 
by  this  court  is  whether  tbe  conclusions  of 
law  arrived  at  by  the  trial  court  are  sustain- 
ed by  tbe  findings  of  fact.  As  to  that  ques- 
tion there  Is  no  doubt  whatever.  The  trial 
court's  conclusions  of  law  are  the  necessary 
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corollaries  of  the  findings  of  fact,  and  the 
Appellate  DlTislon  sbould  either  have  re- 
versed the  trial  court  upon  the  law  and  the 
facta,  or  have  affirmed  the  Judgment 

As  It  did  neither  of  these  things,  it  follows 
that  the  order  of  the  Appellate  Division  must 
be  reversed,  and  the  Judgment  entered  upon 
the  declsloa  of  the  trial  court  affirmed,  with 
costs  to  the  appellant  In  all  courts. 

CULLEN,  O.  J.,  and  GRAY,  WDWABD  T, 
BARTLETT,  HAIOHT,  WERNER,  Wllr 
LARD  BARTLETT,  and  HISCOCK,  JJ„  con- 
cur. 

Ordered  accordingly. 

(188  N.  T.  878) 

WANSER  V.  DD  NYSE  et  aL 

<Conrt  of  Appeals  of  New   York.     April   80, 
1907.) 

1.  Judicial     Sales— Failubk     to     Couflt 

WITH    Bid — SUMMABT    Pbocbjedinos— Mab- 
KETABLE    TlTLK. 

The  fact  that  the  title  to  land  bid  in  at  a 
Judicial  sale  la  not  marketable  is  a  good  defense 
to  a  motion  or  other  proceeding  to  compel  the 
purchaser  to  complete  nis  purchase. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Judicial  Sales,  {  99.] 

2.  Same— RiQHT  or  .Vxndok  to  Fiuc  coxrn- 
XEB  Affidavits. 

Where  a  motion  is  made  for  an  order  to 
compel  a  purchaser  of  land  at  a  judicial  sale 
to  complete  the  purchase,  which  is  answered 
by  affidavits  alleging,  and  claiming  to  show,  that 
toe  title  is  defective,  the  court  may  allow  the 

?iroduction  of  further  affidavits  to  show  the  true 
acts  relating  thereto. 

8.  Rei-ebencb— DuTr  of  Coukt  to  Refkb  or 
its  own  Motion. 

In  a  summary  proceeding  to  enforce  pay- 
ment under  a  judicial  sale  of  land,  which  is  re- 
sisted on  the  ground  that  the  title  is  not  mar- 
ketable, the  court  need  not,  in  the  absence  of  a 
request,  appoint  a  referee  to  take  testimony. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  42,  Reference,  g  42.] 

4.  JtJDiciAL  Sale— SuMMAKT  Proceedings  to 
Compel  Payuent— Marketable  Title. 
On  motion  to  compel  a  bidder  at  a  judicial 
sale  to  complete  his  purchase,  affidavits  consid- 
ered, and  held  insufficient  to  show  a  marketable 
title. 

Appeal  from  Supreme  Court,  Appellate 
Division,  Second  Department 

Action  by  Richard  S.  Wanser  against  John 
De  Nyse  and  others.  From  an  order  (102  N. 
Y.  Supp.  3C)  affirming  an  order  of  the  Spe- 
cial Term  directing  Franklin  S.  Holmes  to 
complete  his  purchase  of  land  bought  at 
Judicial  sale,  and  from  an  order  afflrmlng 
an  order  of  the  special  term  denying  a  mo- 
tion to  resettle  the  order  to  complete  pur- 
chase, purchaser  appeals.  Reversed  and  re- 
manded. 

A.  P.  Bachman,  for  appellant  Washington 
Sackman,  for  respondent 

CHASE,  J.  In  this  state  a  person  who,  In 
good  faith,  bids  upon  real  property  at  a 
Judicial  sale  where  the  particular  interest  of- 


fered Is  not  expressly  stated,  baa  a  right  to 
assume  that  he  Is  to  receive  a  conveyance 
of  the  fee,  and  that  the  title  to  sncb  real 
property  Is  marketable.  In  case  the  title  to 
such  real  property  is  not  marketable,  such 
fact  is  a  defense  to  a  motion  to  compd  the 
purchaser  to  complete  his  purchase  or  to 
any  other  proceeding  or  action  based  apon 
soch  bid.  New  York  Security  &  Trust  Com- 
pany V.  Schoenberg,  87  App.  Dlv.  262,  84  N. 
Y.  Supp.  359.  affirmed  177  N.  Y.  550,  60 
N„  E.  1128 ;  Mott  v.  Mott,  «8  N.  X.  246;  Gtou- 
ter  T.  Crouter  133  N.  Y.  65,  30  N.  E.  728; 
Cambrelleng  v.  Purton,  126  N.  Y.  610,  26  M. 
B.  907;  Jordan  ▼;  Polllon,  77  N.  Y.  518;  Mil- 
ler V.  Wright,  109  N.  Y.  184,  16  N.  E.  2K»: 
Matter  of  Fales,  33  App.  Div.  611,  53  N.  Y. 
Supp.  1046,  affirmed  157  N.  Y.  705,  62  N. 
B.  1124.  The  decision  on  such  a  motion 
should  be  based  upon  equitable  principles. 
It  does  not  even  as  between  the  parties 
amount  to  a  determination  that  the  tiUe  to 
the  property  Is  perfect  or  Imperfect  The 
purchaser,  being  entitled  to  a  marketable 
title,  should  not  be  compelled  to  take  a  titie 
that  will  not  be  accepted  by  an  ordinarily 
prudent  man  when  the  property  Is  again 
offered  for  sale  or  as  security  for  a  loan. 
This  court  has  frequently  stated  the  rights 
of  vendors  and  vendees  in  cases  Involving  a 
marketable  titie  to  real  property.  In  E^em- 
Ing  T.  Bumham,  100  N.  Y.  1,  10,  2  N.  E.  905, 
the  court  say:  "A  title  op^n  to  a  reasonable 
doubt  is  not  a  marketable  titlei  The  court 
cannot  make  It  such  by  passing  upon  an  ob- 
jection depending  on  a  disputed  q<-~stion  of 
fact  or  a  doubtful  question  of  law,  ui  the  ab- 
sence of  the  party  in  whom  the  outstanding 
right  was  vested.  He  would  not  be  bound 
by  the  adjudication,  and  could  raise  the  same 
question  In  a  new  proceeding.  The  cloud  up- 
on the  purchaser's  title  would  remain,  al- 
though the  court  undertook  to  decide  the  fact 
or  the  law,  whatever  moral  weight  the  de- 
cision might  have.  It  would  especially  be 
unjust  to  compel  a  purchaser  to  take  a  titie, 
the  validity  of  which  depended  upon  a  ques- 
tion of  fact  where  the  facts  presented  up- 
on the  application  might  be  changed  on  a 
new  Inquiry  or  are  open  to  opposing  Infer- 
ences. There  must  doubtless  be  a  real  ques- 
tion and  a  real  doubt  But  this  situation 
existing,  the  purchaser  should  be  discharged." 
In  Heller  v.  Cohen,  154  N.  Y.  299,  306,  4S 
N.  E.  527,  the  court.  In  stating  the  rules  ap- 
plicable to  an  action  for  specific  performance, 
say:  "To  entitle  a  vendor  to  specific  perform- 
ance, he  must  be  able  to  tender  a  market- 
able title.  A  purchaser  ought  not  to  be  com- 
pelled to  take  property,  the  possession  of 
which  he  may  be  obliged  to  defend  by  litiga- 
tion. He  should  have  a  title  that  will  en- 
able him  to  hold  his  land  free  from  probable 
claim  by  another  and  one  that.  If  he  wishes 
to  sell,  would  be  reasonably  free  from  any 
doubt  which  would  interfere  with  Its  market 
value.  If  It  may  be  fairly  questioned,  spe- 
cific performance  will  be  refused.     Vought 
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T.  Williams,  120  N.  T.  258,  257,  24  N.  E,  195, 
8  L.  R.  A^  -591,  17  Am.  St.  Bep.  634;  Shrlver 
V.  Shrlver,  86  N.  T.  675,  584;  Fleming  v. 
Burnham,  100  N.  T.  1,  2  N.  E.  005.  So, 
where  there  is  a  defect  in  the  record  title 
which  can  be  supplied  only  by  resort  to  parol 
evidence  and  the  title  may  depend  npon 
questions  of  fact,  the  general  rule  Is  that  the 
purchaser  will  not  be  required  to  perform  hta 
contract  Irving  t.  Campbell,  121  N.  Y.  363, 
24  N.  B.  821,  8  U  R.  A.  620;  Holly  ▼.  HIrscb, 
135  N.  T.  590.  698,  32  N.  B.  709." 

The  motion  In  this  case  Is  based  wholly 
upon  an  affidavit  of  a  clerk  In  the  office  of 
the  plaintiff's  attorney,  consisting  of  a  few 
Bentences  alleging  that  the  action  is  brought 
for  partition,  and  that  the  premises  described 
In  the  notice  of  sale  were  offered  for  sale  by 
a  referee  pursuant  to  an  interlocutory  Judg- 
ment In  the  action;  that  the  appellant  on 
this  appeal  became  the  purchaser  for  $10,100 
and  paid  to  the  referee  10  per  cent  of  the 
amount  of  his  bid,  and  agreed  to  pay  the  re- 
mainder thereof  on  a  day  specified,  and  that 
be  has  failed  to  make  the  payment  as  so 
agreed.  The  affidavit  further  states  that  the 
purchaser  declined  to  complete  his  purchase 
for  the  reason  "that  his  counsel  is  unable  to 
ascertain  certain  facts  relating  to  the  heirs, 
and  tbelr  identity,  of  a  former  owner  of  said 
premises  who  died  seized  thereof  intestate." 
The  appellant  appeared  npon  the  motion  and 
read  two  affidavits  made  by  bis  attorney,  in 
one  of  which  he  alleges  that  the  referee  is 
unable  to  give  a  marketable  title  to  the  prop- 
erty and  in  the  other  of  which  he  alleges  that 
"said  property  appears  to  have  been  a  part 
of  a  plot  of  farm  land  acquired  In  1827  by  one 
Francis  Oliver,  a  colored  man ;  that  deponent 
bas  been  and  still  is  unable  to  find  any  proof 
of  the  death  of  said  Oliver,  or  of  proceedings 
In  the  Surrogate's  Court  of  Kings  county 
relative  to  the  estate  of  said  Oliver ;  that  In 
1865  and  1866  there  were  filed  In  the  office 
of  the  register  of  Kings  county  quitclaim 
and  bargain  and  Bale  deeds  from  some  39 
parties,  conv^ing  or  professing  to  convey  the 
said  property  to  one  Abraham  Wanser;  that 
there  is  nothing  In  the  records  or  outside,  as 
far  as  deponent  and  the  title  company  em- 
ployed to  search  the  title  are  concerned,  to 
show  that  the  grantors  of  said  deeds  »rere 
all  the  heirs  of  Francis  Oliver,  or  that  there 
were  any  steps  taken  to  put  a  record  of  such 
heirs  on  the  public  flies  so  that  the  purchaser 
Franklin  S.  Holmes  Is  now  confronted  with 
a  title  which  is  clouded  by  an  uncertainty, 
and  which  he  might  Ije  obliged  to  protect  as 
against  unknown  heirs  entitled  to  share  in 
the  estate  of  Francis  Oliver."  In  support  of 
the  title,  the  plaintiff  then  produced  an  affi- 
davit of  a  person  In  which  he  says  that  a 
number  of  the  heirs  of  Francis  Oliver,  de- 
ceased, in  1865  spoke  to  him  about  purchas- 
ing the  property,  and  that  he  apreed  with 
one  of  such  persons  that  he  would  pay  $700 
therefor,  and  that  be  then  gave  the  money 
80  N.E.-69 


to  a  Justice  of  the  Supreme  Court,  and  re- 
quested him  to  supervise  the  transfer  of  the 
property  and  secure  for  him  a  good  title 
thereto,  and  that  he  was  subsequently  told 
by  him  that  all  of  the  heirs  at  law  of  said 
Francis  Oliver,  deceased,  had  signed  deeds 
of  said  property,  and  that  the  same  had  been 
recorded;  that  he  thereupon  took  possession 
of  the  property  and  about  1893  conveyed  it 
to  hia  wife,  the  mother  of  the  parties  to  this 
action,  who  Is  now  deceased ;  and  that  at  no 
time  since  the  conveyances  to  him  has  the 
title  to  said  property  been  questioned,  or  the 
possession  of  himself  and  wife  and  her  heirs 
been  disputed  or  called  In  question.  He  also 
produced  an  affidavit  made  by  a  son  of  said 
Jnstlce,  who  alleges  that  he  had  charge  of 
procuring  said  deeds,  and  that  he  verily  be- 
lieves that  the  grantors  named  in  the  several 
conveyances  of  record  comprise  all  the  heirs 
at  law  of  said  Francis  Oliver  deceased. 

The  record  to  sustain  the  order  requiring 
the  appellant  to  complete  his  purchase  con- 
sists of  said  four  short  affidavits.  The  state- 
ments in  the  affidavits  are  very  general,  and 
in  part  on  Information  and  belief.  None 
of  the  papers  in  the  action  are  before  the 
court  and  the  property  Is  not  even  described 
in  the  record  before  us,  except  by  a  general 
statement  that  it  is  situated  in  the  town  of 
Flatlands,  Kings  county,  within  the  borough 
of  Bro(Alyn,  city  of  New  York.  The  fact 
that  a  person  bids  upon  property  at  a  Judi- 
cial sale  and  signs  the  terms  of  sale  by  which 
he  agrees  to  complete  his  purchase  at  a  spec- 
ified time  Is  doubtless  sufficient  on  which  to 
move  for  an  order  compelling  the  purchaser 
to  perform  his  agreement.  If  answering  affi- 
davits are  read  ailing  and  claiming  to  show 
that  the  title  Is  defective,  the  Special  Term 
may  allow  the  production  of  such  further  affi- 
davits relating  to  the  title  as  may  be  neces- 
sary or  desirable  to  bring  to  the  attention 
of  the  court  the  true  facts  In  regard  thereto. 
The  rights  of  the  parties  can  always  be  fully 
protected  by  the  court  In  directing  when  and 
upon  what  conditions  further  affidavits  are 
to  be  read. 

We  do  not  find  that  the  court  erred  in  al- 
lowing further  affidavits  to  be  read  on  behalf 
of  the  plaintiff,  or  that  the  appellant  made 
known  to  the  court  that  be  desired  to  pro- 
duce further  affidavits  on  his  part  or  that 
be  asked  that  a  referee  be  appointed  to  take 
evidence  in  regard  to  said  title.  The  appel- 
lant erroneously  assumes  that  it  was  the 
duty  of  the  court  on  Its  own  motion  to  order 
a  reference,  and  that  testimony  taken  before 
a  referee  would  be  perpetuated  for  use  against 
persons  other  than  parties  to  the  action.  In 
the  affidavits  It  Is  practically  conceded  that 
Francis  Oliver  was  the  owner  In  fee  of  the 
lands  in  question  in  1827,  and,  although  it 
is  generally  asserted  that  Francis  Oliver  died 
prior  to  the  giving  of  the  deeds  In  1865  and 
1860,  It  does  not  appear  when  or  where  he 
died,  or  whether  he  left  descendants.    Each 
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of  the  affiants  In  the  replying  affidavits  Is  an 
old  man,  and  each  shows  that  he  has  lived 
In  the  vicinity  of  the  premises  in  question 
for  many  years,  one  since  1844  and  the  other 
all  bis  life,  and  that  he  was  acquainted  with 
the  Oliver  family,  but  for  some  reason  that 
Is  not  disclosed  not  a  word  is  said  In  regard 
to  the  death  of  said  Oliver,  or  as  to  bis 
heirs  at  law,  except  In  general  terms,  as  here- 
inbefore stated.  No  record  can  be  found  by 
the  appellant  of  the  death  of  Francis  Oliver, 
or  In  any  way  relating  thereto,  and  the  deeds 
given  in  1865  and  1866  do  not  contain  recitals 
showing  the  history  of  the  Oliver  family  or 
of  the  relationship  of  the  grantors  therein 
to  said  Francis  Oliver  or  the  property.  It 
is  not  necessary  to  discuss  the  question  as  to 
the  bnrdoi  of  proof  as  between  the  appel- 
lant and  respondent  on  the  motion,  not  only 
for  the  reason  that  the  affidavits  were  consid- 
ered at  the  Special  Term  without  reference  to 
the  burden  of  proof,  but,  as  the  affidavits  of 
both  parties  assume  that  Francis  Oliver  was 
the  owner  of  the  fee  of  the  property  In  1827, 
the  subsequent  record  title  is  not  sufficient 
apart  from  extrinsic  evidence  to  make  the 
title  free  from  reasonable  doubt  unless  the 
possession  nnder  said  deeds  Is  sufficient  to 
sustain  the  respondent's  claim. 

Where  the  facts  are  sufficiently  clear,  ad- 
verse possession  may  alone  be  sufficient  to 
make  a  title  which  a  purchaser  at  a  Judicial 
sale  should  be  compelled  to  accept.  Shriver 
V.  Shriver,  86  N.  Y.  675;  Simis  v.  McBlroy, 
12  App.  DIv.  434,  42  N.  Y.  Supp.  290,  affirmed 
160  N.  Y.  156,  54  N.  E.  674,  73  Am.  St  Bep. 
678;  Freedman  v.  Oppenbeim,  187  N.  Y.  101, 
79  N.  B.  841;  Messinger  v.  Foster,  116  App. 
Dlv.  689,  101  N.  Y.  Supn.  887.  The  only  affi- 
davit relating  to  adverse  possession  is  gen- 
eral In  its  terms.  The  character  of  the  prop- 
erty is  not  disclosed  except  that  <t  appears 
that  It  has  been  cultivated.  The  extent  of 
the  cultivation  does  not  appear,  and  It  is 
not  shown  whether  the  lands  have  been  In- 
closed or  marlsed  by  visible  boundaries.  The 
proof  of  adverse  possession  is  not  shown 
with  that  clearness  required  to  make  a  mar- 
ketable title  based  wholly  thereon.  It  may 
be  that  extrinsic  evidence  can  be  obtained  to 
show  that  the  deeds  of  record  make  a  com- 
plete and  perfect  title  to  the  property,  and 
that  the  possession  ot  the  parties  to  the  ac- 
tion and  their  predecessors  in  title  has  been 
sufficient  apart  from  the  record  title,  or  In 
connection  therewith,  to  sustain  an  order 
compelling  the  purchaser  to  complete  his  par- 
chase. 

The  record,  however.  Is  very  unsatisfac- 
tory, and  after  a  full  consideration  of  all 
that  It  contains  an  ordinarily  prudent  person 
would  be  Justified  in  hesitating  about  accept- 
ing title  to  the  property  or  loaning  money 
thereon. 

The  order  should  be  reversed,  with  costs  to 
appellant  In  this  court,  and  the  case  remitted 
to  the  Special  Term  to  take  further  proofs 
and  for  a  rehearing  thereon. 


CULLEN,  C.  J.,  and  OTBBIBN,  KDWAKD 
T.  BARTLETT,  HAIGHT,  VANN,  and  HIS- 
COCK,  JJ.,  concur. 

Ordered  accordingly. 


(US  N.  T.  370t 
IfMiENBACKER  r.  VII/LA.GB  OF  SALA- 
MANCA et  aL 
(Court  of  Appeals  of  New  York.  April  30. 1907.) 
Railboads  —  Street  CiossistoB  —  CioHsrRUC- 
TioN— Davaoks — Revedies  ot  Owness. 
Laws  1883,  p.  100.  c  113,  as  amended  by 
Laws  1884,  p.  342,  c.  281,  and  Laws  1894.  p. 
330,  c.  172,  provides  that,  whenever  the  gmat 
of  a  street  in  an  Incorporated  vUlage  shall  tw 
altered  so  as  to  injure  aajplning  real  estate,  tlie 
owner  may  apply  to  the  Supreme  Court  for  the 
appointment  of  commissioners  to  determine  the 
damages,  which  shall  be  a  charge  on  the  village. 
Railroad  Law,  Laws  1890,  p.  1082.  c.  56S,  pn- 
vides  a  system  for  changing  the  crossmg  of 
streets  by  railroads,  and  provides  that  after  the 
completion  of  the  work  an  accounting  Bball  be 
had  between  the  village  and  railroad  as  to  their 
proportion  of  the  expense  as  provided  for  in  the 
statute,  and  It  is  provided  that  no  claim  for 
damages  to  property  on  account  of  the  change 
of  any  crossing  under  the  provisions  of  the  rail- 
road law  shall  be  allowed,  unless  notice  of  such 
claim  is  filed  with  the  board  of  railroad  com- 
missioners within  six  montlis  after  completion  of 
the  work.  Held  that,  where  the  grade  of  a 
street  in  an  incorporated  village  was  changed 
pursuant  to  the  railroad  law,  the  owner  of  prop- 
erty abutting  thereon  could  not  maintain  pro- 
ceedings under  Laws  1883  after  the  expiration 
of  the  time  limited  by  the  railroad  law. 

Appeal  from  Supreme  Court,  Appellate 
Division,  Fourth  Department 

Judicial  proceedings  in  the  matter  of  the 
claim  of  Jacob  Melenbacker  against  the  vil- 
lage of  Sajamanca  and  another  for  damages 
from  a  change  of  grade  of  Main  street  Ap- 
pea  from  an  order  of  the  Appellate  Division 
(101  N.  Y.  Supp.  1073,  116  App.  DlT.  891), 
affirming  an  order  dismissing  the  proceeding. 

Henry  P.  Nevins,  for  appellant  Thomas 
L.  Newton,  for  the  respondent  village.  F.  A. 
Robbins,  for  the  respondent  railroad  com- 
pany. 

CHASE,  T.  Prior  to  1900  the  tracks  of  the 
Erie  Railroad  Company  crossed  Main  street 
In  the  village  of  Salamanca,  at  grade.  In 
that  year  the  president  and  trustees  of  said 
village  made  application,  by  petition  In  writ- 
ing, to  the  board  of  railroad  commissioners 
of  the  state  ot  New  York,  pursuant  to  the 
provisions  of  section  62  of  the  railroad  law 
(Laws  1890,  c.  565),  with  sobsequent  amend- 
ments (Laws  1899,  p.  771,  c.  359,  S  1).  to  have 
the  crossing  changed  from  grade,  so  that  the 
street  would  be  carried  under  said  railroad 
tracks.  On  April  11,  1901,  the  board  of  rail- 
road commissioners  ordered  that  the  crossing 
be  changed  from  grade,  and  that  the  street 
be  carried  underneath  said  railroad  trades 
substantially  as  shown  by  a  plan  on  file  in 
its  office.  Tbe  plans  of  the  board  of  railroad 
commissioners  were  approved  by  the  village, 
and   said   village   also   authorized   and   ap- 
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proved  a  resultant  change  of  grade  of  said 
street. 

The  change  In  the  grade  of  said  street  was 
made  by  the  railroad  company  In  accordance 
with  said  plan  under  an  agreement  with  con- 
tractors made  with  the  approval  and  consent 
of  said  board  of  railroad  commissioners  and 
said  village.  The  work  was  fully  completed 
prior  to  the  6th  day  of  November,  1902,  and 
on  that  day,  and  within  60  days  after  said 
work  was  completed,  the  petitioner  filed  with 
the  clerk  of  said,  village  a  verified  claim  for 
his  alleged  damages  arising  from  said  change 
of  grade.  The  petitioner  is  the  owner  of  cer- 
tain real  property  on  the  east  side  of  said 
Main  street.  Only  the  westerly  half  of  said 
street  was  lowered.  That  part  of  the  street 
between  the  petitioner's  property  and  the 
center  of  said  street  was  not  changed.  No  no- 
tice or  Claim  for  damages  to  the  petitioner's 
property  on  account  of  the  change  of  said 
crossing  and  by  reason  of  the  change  of  grade 
in  said  street  as  alleged  in  the  petition  was 
ever  filed  with  the  board  of  railroad  commis- 
sioners by  the  petitioner  or  other  person  or 
corporation.  Nearly  four  years  after  said 
work  was  completed,  the  petitioner  commenc- 
ed this  proceeding  for  the  appointment  of 
commissioners  to  determine  the  amount  of 
compensation  to  which  he  Is  entitled  by  rea- 
son of  such  change  of  grade.  There  is  no  dis- 
pute in  regard  to  the  facts.  It  is  settled  law 
in  this  state  that  the  owner  of  property  abut- 
ting on  a  highway  which  is  graded  or  chang- 
ed by  the  public  authorities  has  no  right  of 
action  against  the  town  or  municipality  un- 
less snch  right  is  given  by  some  express  stat- 
ute. At  common  law  there  is  no  such  lia- 
bility. Smith  V.  Boston  &  Albany  R.  R.  Co., 
181  N.  Y.  132,  73  N.  B.  679 ;  Matter  of  Torge 
V.  Village  of  Salamanca,  176  N.  7.  324,  68 
N.  E.  626.  By  chapter  113,  p.  100,  of  the 
Laws  of  1883,  provision  was  made  for  deter- 
mining the  amount  of  damages  sustained  by 
the  owner  of  real  property  in  any  incorporat- 
ed village  by  the  change  of  the  grade  of  a 
street  therein,  and  it  also  provided  that  the 
damages  so  ascertained  and  determined  shall 
be  a  charge  upon  the  village,  town,  or  other 
municipality  chargeable  with  the  mainte- 
nance of  the  street  so  altered  or  changed. 

This  statute  was  amended  in  1884  (page 
342,  c.  261)  and  in  1894  (page  330,  c.  172),  and 
as  so  amended  reads  in  part  as  follows: 
"Section  1.  Whenever  the  grad«  of  any 
street,  highway  or  bridge  In  any  Incorporated 
village  in  this  state  shall  be  changed  or  alter- 
ed so  as  to  interfere  in  any  manner  with  any 
building  or  buildings  situate  thereon,  or  adja- 
cent thereto,  or  the  use  thereof,  or  shall  injure 
or  damage  the  real  property  adjoining  such 
highway  so  changed  or  altered,  the  owner  or 
owners  of  such  building  or  real  estate  may  ap- 
ply to  the  Supreme  Court  In  the  Judicial  dis- 
trict in  which  such  property  is  situated  for 
the  appointment  of  three  commissioners  to 
nscertain  and  determine  the  amount  of  dam- 
age sustained  thereby;    due  notice  of  such 


application  shall  be  given  to  the  person  or 
persons  having  competent  authority  to  make 
su<!h  change  or  alteration."  Laws  1863,  p. 
1(X),  c.  113.  "Sec.  8.  Ail  damages  ascertained 
and  determined  under  the  provisions  of  this 
act,  together  with  the  costs  of  such  proceed- 
ings, shall  be  a  charge,  when  allowable,  up- 
on the  village,  tovra  or  other  municipality 
chargeable  with  the  maintenance  of  the 
street,  highway  or  bridge  so  altered  or  chang- 
ed. ••  ••'  Laws  1894,  p.  331,  c  172.  By 
the  village  law  (Laws  of  1897,  p.  456,  c. 
414,  {  342,  subd.  4)  "chapter  118  of  the  Laws 
of  1883,  and  the  acts  amendatory  thereof,  so 
far  as  they  relate  to  the  change  of  grade  of 
streets  or  bridges  by  village  authorities"  was 
repealed,  but  said  act,  as  amended,  Is  still 
extant  to  authorize  a  proceeding  as  provided 
by  said  act  and  its  amendments  except  as  to 
the  change  of  grade  of  streets  or  bridges  by 
village  authorities.  Matter  of  Torge  v.  Vil- 
lage of  Salamanca,  supra.  Section  159  of 
said  village  law  is  not  applicable  to  this  case. 
Matter  of  Torge  v.  Village  of  Salamanca,  su- 
pra. Sections  60  to  69,  inclusive,  of  said 
railroad  law  (Laws  1890,  c.  565),  provide  a 
complete  system  for  establishing,  altering, 
and  changing  the  crossing  of  streets  and  high- 
ways by  steam  surface  railroads.  Section 
62  of  said  act  provides,  among  other  tilings, 
that  the  trustees  of  any  village  within  which 
a  street  is  crossed  by  a  steam  surface  rail- 
road at  grade  may  bring  their  petition  in 
writing  to  the  board  of  railroad  commission- 
ers to  change  such  crossing  from  grade  and 
praying  that  tue  same  may  be  ordered.  The 
railroad  commissioners,  upon  notice,  as  In  the 
section  provided,  to  the  petitioner,  the  rail- 
road company,  the  municipality  in  which 
such  crossing  Is  situated,  and  the  owners  of 
the  lands  adjoining  such  crossing  and  ad- 
Joining  that  part  of  the  highway  to  be  chang- 
ed in  grade  or  location,  are  required  to  ap- 
point a  time  and  place  for  hearing  the  petl-  ' 
tion  and  to  determine  what  alterations  oi 
changes,  if  any,  shail  be  made.  Provision  ]a 
made  for  an  appeal  from  the  determination 
of  said  commissioners  to  the  Appellate  Divi- 
sion of  the  Supreme  Court  and  to  this  court 
Section  63  of  said  act  provides :  "The  munici- 
pal corporation  in  which  the  highway  cross- 
ing Is  located,  may,  with  the  approval  of  the 
railroad  company,  acquire  by  purchase  any 
lands,  rights  or  easements  necessary  or  re- 
quired for  the  purpose  ot  carrying  out  the 
provisions  of  sections  sixty,  sixty-one  and  six- 
ty-two of  this  act,  but  it  unable  to  do  so,  shall 
acquire  such  lands,  rights  or  easements  by 
condemnation  either  under  the  condemnation 
law,  or  under  the  provisions  of  the  cliarter 
of  such  municipal  corporation.  The  rail- 
road company  shall  have  notice  of  any  such 
proceedings  and  the  right  to  be  heard  there- 
in." Section  65  of  said  act  provides  that 
"whenever  a  change  is  made  as  to  an  exist- 
ing crossing  in  accordance  with  the  provi- 
sions of  section  sixty-two  of  this  act,  fifty 
per  centum  of  the  expense  thereof  shall  oe 
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borne  by  the  railroad  corporation,  twenty- 
five  per  centum  by  tbe  municipal  corpora- 
tion, and  twenty-five  per  centum  by  tbe 
state." 

It  la  further  provided  by  said  section  that 
"la  carrying  out  the  provisions  of  sections 
*  *  *  sixty-two  of  this  act  the  work  shall 
be  done  by  the  railroad  corporation  or  cor- 
porations affected  thereby,  subject  to  the  su- 
pervision of  and  approval  of  the  board  of 
railroad  commissioners,  •  •  •  and  the 
expense  of  construction  shall  be  paid  pri- 
marily by  the  railroad  company,  and  the 
expense  of  acquiring  additional  lands,  rights 
or  easements,  shall  be  paid  primarily  by  the 
municipal  corixjratlon  wherein  such  high- 
way crossings  are  located." 

It  Is  further  provided  by  said  section  that 
"upon  the  completion  of  tbe  work  and  its 
approval  by  the  board  of  railroad  commis- 
sioners an  accounting  shall  tte  had  between 
the  railroad  corporation  and  the  municipal 
corporation,  of  the  amounts  expended  by  each 
with  interest,  and  If  It  shall  appear  that  the 
railroad  corporation  or  the  municipal  cor- 
poration have  expended  more  than  their  pro- 
portion of  the  expense  of  the  crossing  as 
herein  provided,  a  settlement  shall  be  forth- 
with made  in  accordance  with  the  provisions 
of  this  section.  All  items  of  expenditure 
shall  be  verified  under  oath.    •    •    •" 

Provision  is  made  for  the  appointment  of  a 
referee  to  take  testimony  as  to  the  amount 
expended  in  case  of  a  dispute  relating  there- 
to. It  Is  also  therein  provided:  "No  claim 
for  damages  to  proper^  on  account  of  the 
change  or  abolishment  of  any  crossing  under 
the  provisions  of  this  act  shall  be  allowed  un- 
less notice  of  such  claim  is  filed  with  the 
board  of  railroad  commissioners  within  six 
montlis  after  completion  of  tbe  work  neces- 
sary for  such  change  or  abolishment"  Laws 
1900,  p.  1214,  c.  517.  The  change  in  the  grade 
of  said  street  was  made  necessary  by  the 
abolishment  of  the  railroad  grade  crossing, 
and  the  authority  for  making  the  change  of 
grade  as  stated  Is  wholly  found  in  the  spe- 
cial statutory  provisions  quoted.  Ample  pro- 
vision Is  made  in  said  statutes  for  the  pro- 
tection of  the  property  rights  of  abutting 
landowners.  If  the  lands,  rights,  or  ease- 
ments necessary  or  required  for  the  purpose 
of  carrying  out  the  provisions  of  the  act  are 
not  acquired  by  the  municipality  by  pur- 
chase or  by  condemnation  under  the  con- 
demnation law  or  the  provisions  of  the  char- 
ter of  the  municipal  corporation,  tbe  claim 
for  damages  must  be  filed  with  the  board  of 
railroad  commissioners  within  six  months 
after  the  completion  of  the  work.  The  neces- 
sity for  a  statute  limiting  the  time  within 
which  a  claim  can  be  made  for  such  damages 
arises  from  the  fact  that  after  the  comple- 
tion of  the  work  an  accounting  is  had  be- 
tween the  municipality  and  tbe  railroad  com- 
pany, to  be  approved  by  the  board  of  railroad 
commissioners,  and  a  settlement  is  then  had 
l-etween  said  municipality  and  the  railroad 


corporation  and  the  itate,  based  np<Hi  said 
accounting.  Without  some  special  statutory 
provision  limiting  tbe  time  within  which  a 
claim  for  damages  can  be  asserted,  the  ac- 
counting and  settlement  might  be  bad  with- 
out knowledge  of  alleged  claims.  As  tbe 
claim  for  damages  arising  by  a  change  of 
grade  of  a  street  or  highway  is  given  by 
statute  where  It  did  not  exist  at  common  law 
the  statutory  remedy  is  exclusive,  and  must 
be  followed  by  those  seeking  relief.  Smith 
V.  Boston  &  Albany  R.  R.  Co.,  supra. 

The  authority  granted  by '  the  act  of  18S3 
to  maintain  a  proceeding  in  the  name  of  an 
owner  for  the  purpose  of  determining  the 
damages  arising  from  a  change  of  grade  must 
be  read  in  connection  with  the  sectiona  of  the 
railroad  law  by  which  the  change  of  grade 
of  the  street  in  front  of  the  petitioner's  prop- 
erty was  expressly  authorized.  Tboe  Is  no 
dlfBculty,  as  said  in  the  Torge  Case,  in  tlie 
harmonious  and  concurrent  working  of  both 
statutes.  In  the  Torge  Case  notice  was  filed 
with  tbe  board  of  railroad  commissioners  as 
provided  by  section  65  of  tbe  railroad  acL 
In  this  case  no  such  notice  has  ever  been  filed. 
The  failure  of  tbe  petitioner  to  file  a  notice 
as  provided  in  said  section  prevents  him  from 
maintaining  this  proceeding. 

The  order  appealed  from  should  be  affirm- 
ed, with  costs. 

CULLEN,  a  J.,  and  O'BRIEN,  EDWARD 
T.  BARTLETT.  HAIOHT.  7AMN,  and  HIS- 
COCE,  JJ..  concur. 

Order  affirmed. 


(188  N.  T.  SS) 

OITRONB  ▼.   O'ROURKB   ENOINEERINO 
CONST.  CO. 

(Court  of  Appeals   of   New  Tork.     April  SOi, 
1907.) 

1.  Masteb    and    Sebvant— Satb    Pi.acb   to 
Work. 

The  doctrine  of  the  duty  of  a  master  to  tar- 

nish  his  servant  with  a  reasonably  safe  place  to 
work  did  not  apply  where  plaintiff  was  employ- 
ed in  the  construction  of  a  trench  to  remove 
broken  stone  from  it  after  blasts  had  been  fired 
by  other  employte. 

2.  Same— Feixow  Sebvahts. 

Where  one  who  was  employed  to  remove 
broken  stone  from  a  trench  after  blasting  was 
injured  through  tbe  carelessness  of  those  who 
did  tbe  blasting,  it  was  negligence  of  liis  fel- 
low servants,  for  wliich  the  master  could  not 
be  liable  at  common  law. 

Appeal  fn>m  Supreme  Court,  Apellate 
Division,  Second  Department. 

Action  by  Donate  Citrone  against  th« 
O'Rourke  Engineering  Construction  Company. 
From  a  Judgment  of  the  Appellate  Division 
(99  N.  T.  S.  241,  118  App.  DIv.  618)  affirming 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Theodore  H.  Lord,  for  appellant.  Thomas 
J.  O'Neil,  for  respondent 
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WILLARD  BARTLBTT,  X  The  judgment 
which  comes  before  U8  for  review  on  this 
appeal  Is  based  upon  the  alleged  negligence' 
of  the  defendant  corporation  in  falling  to  pro- 
▼ld»  the  plaintiff,  who  was  a  laborer  in  its 
service,  with  a  reasonably  safe  place  wherein 
to  do  the  work  which  he  was  employed  to 
perform.  That  work,  considered  as  a  whole, 
was  the  constmctlon  of  a  trench  through 
earth  and  rock  In  the  city  of  New  York.  It 
was  prosecuted  first  by  blasting  and  second- 
ly by  the  removal  of  the  blasted  material. 
The  plaintiff  does  not  appear  to  have  had 
anything  to  do  with  the  blasting,  but  he  and 
the  gang  of  workmen  to  which  he  belonged 
would  enter  the  portion  of  the  trench  already 
open  after  a  blast  bad  been  fired  and  assist 
in  removing  tlie  broken  stone,  sometimes 
breaking  t  up  into  smaller  pieces  to  facilitate 
the  process  of  removal.  While  engaged  In 
this  employment  on  September  18,  IWA,  he 
was  Injured  by  the  fall  upon  him  of  some 
loose  stones  and  earth  from  the  sides  of  the 
trench.  A  small  blast  bad  previously  been 
fired  Immediately  before  he  began  to  work, 
about  two  hours  earlier  on  the  same  morn- 
ing. 

The  theory  of  the  plaintiff's  case,  as  pre 
sented  to  the  jury,  was  that  the  defendant 
was  negligent  in  not  protecting  him  and  his 
fellow  laborers  against  such  an  accident  as 
that  which  befell  him,  which  could  have  been 
done  by  shoring  or  bracbig  up  the  sides  of 
the  trench  so  far  as  it  had  already  been 
opened.  At  the  place  where  the  accident 
occurred  the  trench  was  about  fourteen  feet 
deep  and  six  or  seven  feet  wide,  and  was 
being  cut  mostly  through  rock.  There  was 
shoring  on  the  sides  to  the  height  of  five  or 
six  feet  from  the  bottom,  but  no  further  up. 
The  question  which  the  learned  trial  Judge 
left  to  the  jury  on  this  branch  of  the  case 
was  thus  stated  in  his  charge:  "Was  this 
trench  made  reasonably  safe  for  such  work, 
considering  the  character  of  the  work  which 
was  necessarily  dangerous?  In  other  words, 
was  this  trench  where  the  plaintiff  was  em- 
ployed made  as  safe  as  a  trench  where  the 
work  of  excavating  and  blasting  Is  carried 
on  ordinarily  Is  made  by  ordinarily  prudent 
men?'  The  jury  must  have  answered  these 
questions  in  the  n^atlve  In  order  to  find  the 
verdict  which  they  rendered  In  favor  of  the 
plaintiff ;  for  they  were  expressly  instructed 
by  the  court  that  they  could  not  hold  the 
defendant  liable  either  for  a  failure  to  pro- 
vide competent  workmen  to  perform  the  work 
or  for  a  failure  to  provide  proper  tools  or 
appliances  with  which  the  work  was  to  be 
done. 

It  was  the  contention  of  counsel  for  the  de- 
fendant on  the  trial,  and  he  contends  here, 
that  under  the  circumstances  disclosed  by  the 
uncontradicted  evidence  the  doctrine  of  the 
duty  of  a  master  to  furnish  his  servant  with 
a  reasonably  safe  place  to  work  in  has  no  ap- 
plication to  the  case  at  bar.  This  point  is 
distinctly  raised  by  proper  exceptions,  and, 


If  well  taken,  Is  fatal  to  the  judgment  In 
my  opinion  it  is  well  tak«i.  The  evidence 
clearly  shows  that  the  work  to  be  done  was 
the  construction  of  the  trench.  The  learned 
trial  judge  so  instructed  the  jury.  As  T.  have 
already  pointed  out,  this  work  of  construc- 
tion was  twofold  in  character,  and  consisted 
of  the  blasting  followed  by  the  removal  of 
the  material.  The  gang  of  workmen  to  which 
the  plaintiff  belonged  were  fellow  servants 
with  those  engaged  in  the  blasting.  Precisely 
what  that  gang  did  appears  from  the  testi- 
mony of  another  witness  who  belonged  to  it. 
"After  a  blast,"  be  said,  "we  would  be  sent 
to  clean  out  the  stone  that  had  been  loosened 
by  the  blast  Wherever  the  stone  fell  after 
the  blast  was  the  place  to  which  we  went  to 
clean  it  out  That  Is  the  way  we  were  work- 
ing. That  Is  the  kind  of  work  that  all  the 
men  In  that  gang  were  doing,  and  some  of 
them  were  breaking  stone  and  some  of  them 
putting  them  up.  He  [theplaintUT]  was  work- 
ing removing  the  stone  that  bad  been  ttirown 
out  by  some  blast  He  was  there  where  they 
had  blasted  and  we  were  cleaning  it  out  Im- 
mediately after  the  blast  some  of  them 
would  lift  the  stone  from  one  bank  to  an- 
other and  others  would  load  cars.  They  would 
get  these  stones  from  down  in  the  ditch 
wherever  there  was  blasting."  It  is  appar- 
ent from  this  and  all  the  other  evidence  in 
the  case  relating  to  the  character  of  the  work 
and  the  manner  in  which  it  was  being  con- 
ducted that  whatever  was  the  danger  to  which 
the  men  were  exposed  it  was  due  to  the  man- 
ner in  which  the  work  was  prosecuted.  The 
d^ree  of  sa'ety  near  the  head  of  the  trench 
was  constantly  subject  to  change  as  the 
trench  was  extended.  Under  such  circum- 
stances the  rule  of  law  which  ma]s:es  It  in- 
cumbent upon  an  employer  to  provide  or 
maintain  a  safe  place  in  which  his  employes 
are  to  do  their  work  has  no  application.  As 
was  said  by  Mr.  Justice  Cullen  in  O'Connell 
V.  Clark,  22  App.  Dlv.  4C8,  48  N.  X.  Supp.  74, 
"the  principle  of  a  safe  place  does  not  apply 
where  the  prosecution  of  the  work  itself 
makes  the  place  and  creates  its  danger" ;  and 
by  the  same  judge  in  Stourbridge  v.  Brook- 
lyn City  B.  B.  Co.,  9  App.  Div.  129,  41  N.  T. 
Supp.  128:  "The  rule  tliat  the  master  must 
provide  a  safe  place  for  work  only  applies 
where  the  work  and  the  place  are  not  connect- 
ed, where  the  work  is  not  in  the  construction 
of  the  place  as  In  the  case  of  a  mill,  a  factory, 
mine,  ship,  well,"  etc.  All  those  «igaged  in 
the  master's  service  in  effecting  a  common 
purpose  are  to  be  deemed  fellow  servants, 
notwithstanding  the  fact  that  the  work  is 
done  In  successive  stages,  different  parts 
thereof  being  devolved  upon  different  persons, 
and  the  latior  performed  by  one  set  of  em- 
ployes being  prior  in  time  to  that  performed 
by  another  set  Murphy  v.  Boston  ft  Albany 
R.  R.  Co.,  88  N.  X.  146,  42  Am.  Rep.  240.  See, 
also,  McGulre  v.  Bell  Telephone  Co.,  le?  N. 
X.  208,  215,  60  N.  E.  433,  52  L.  R.  A.  437; 
Neagle  v.  Syracuse,  B.  &  N.  X.  R.  B.  Co.,  185 
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N.  T.  270,  77  N.  B.  1084.  If,  therefore,  the 
accident  to  the  plalnttfT  was  due  to  the  care- 
lessness of  those  who  did  the  blasting  this 
was  the  negligence  of  his  fellow  servants  for 
which  the  master  conld  not  he  held  responsi- 
ble at  common  law,  and  the  trial  court  ruled 
that  the  plaintlflF  was  not  entitled  to  go  to 
the  Jury  under  the  employer's  liability  act 
though  for  what  reason  does  not  appear. 

The  learned  counsel  for  the  respondent 
relies  largely  upon  Kranz  t.  Long  Island  Ry. 
Co.,  123  N.  Y.  1,  25  N.  B.  206,  20  Am.  St  Rep. 
716,  as  an  authority  for  the  application  of 
the'  doctrine  of  a  safe  place  to  the  case  at 
bar,  but  in  the  Kranz  Case  and  the  other 
trench  cases  In  which  that  doctrine  has  been 
held  applicable  the  person  injured  bad  noth- 
ing to  do  with  the  preparation  of  the  trench 
in  which  the  accident  occurred.  It  was  pre- 
pared not  by  him,  but  for  him  long  before  be 
began  work  therein,  and  that  work  consti- 
tuted no  part  of  the  constnictlon  of  the 
trench  itself.  See  Schmit  t.  Gillen,  41  App. 
Div.  302,  58  N.  Y.  Supp.  45&  In  the  present 
case,  however,  the  plaintiff  was  engaged  in 
the  removal  of  material  the  removal  of  which 
was  Just  as  essential  to  the  construction  of 
the  trench  as  was  the  preliminary  blasting. 

The  opinions  in  the  Appellate  Division  were 
devoted  chiefly  to  the  consideration  of  an- 
other and  very  interesting  question  relating 
to  the  plaintiff's  assumption  of  risk  growing 
oat  of  the  decision  of  this  court  In  the  case 
of  Rice  V.  Eureka  Paper  Co.,  174  N.  7.  385, 
66  N.  E.  979,  82  L.  R.  A.  611,  95  Am.  St  Rep. 
685 ;  but  it  is  not  necessary  to  consider  that 
4]uestion  now  if  the  foregoing  views  are  cor- 
rect as  they  suffice  to  require  a  reversal  of 
the  Judgment  and  a  new  trial,  with  costs  to 
abide  the  event 

CULT.EN,  C.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  HAIGHT,  WERNER,  and  HIS- 
COCK,  JJ„  concur. 

Judgment  reversed,  etc. 


(188  N.  Y.  34$) 

CLIFFORD  ▼.  DENVER  &  R.  G.  R.  CO. 

(Court  of  Appeals  of   New  Tork.     April  30, 
1907.) 

1.  Witnesses  —  Oompetehct  —  PaivrLitQED 
COHMUNICATIONS  —  Knowlxdqk  Aoqijibed 
BT  Physician— Waiveb. 

Code  Civ.  Proa  i  836,  provides  that  a 
waiver  of  the  law  prohibiting  a  physician  from 
testifying  to  confidential  communications  must 
be  in  open  court,  at  the  trial.  In  a  personal 
injury  action,  after  issue  was  joined,  plaintiff 
caused  a  commission  to  be  issued  for  the  ex- 
amination of  a  physician  who  had  treated  her 
after  the  injury,  and  the  testimony  was  taken 
and  returned.  Held,  that  the  issuing  of  the 
commission  and  the  taking  of  the  testimony  will 
be  considered  so  much  a  part  of  the  trial  and 
a  waiver  in  open  court  as  to  admit  the  testi- 
mony. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  {§  781,  782.] 


2.  Saio;— Waiveb   bt   SnFUiAnojf    or   Ax- 

TOBNETS. 

Code  Civ.  Proc.  i  836,  provides  that  the 
attorneys  for  the  parties  may.  prior  to  the  trial, 
stipulate  for  a  waiver  of  the  law  prohibiting  s 
physician  from  testifying  to  privileged  comnnmi- 
cations.  In  a  personal  injury  action,  plaintiff 
moved  for  a  commission  to  take  the  dqxMition 
of  her  physician.  Her  attorneys  either  signed 
a  notice  of  the  motion  or  a  stipulation  for  that 
purpose.  Interrogatories  were  prepared  call- 
ing upon  the  witness  to  disclose,  in  full,  infor- 
mation acquired  in  his  professional  capacity, 
and  cross-interrogatories  were  prepared  and  an- 
nexed to  the  commission.  HeJd,  that  attorneys 
for  the  parties  thus  stipniated  a  waiver  of  the 
privilege. 

[Ed.  Note. — For  cases  in  point  see  Gent  Dig. 
vol.  60,  Witnesses,  {  782.] 

Appeal  from  Supreme  Court,  Appellate 
Division,   First   Departmoit 

Action  by  Adelaide  Clifford  against  the 
Denver  &  Rio  Grande  Railroad  Company. 
From  a  Judgmoit  of  the  Appellate  Division 
of  the  Supreme  Court  (97  N.  T.  Sopp.  707) 
affirming  a  Judgment  for  plaintiff,  def^id- 
ant  appeals.    Reversed  and  remanded. 

Upon  the  trial  of  this  action  evidence  was 
given  tending  to  show  that  the  plaintiff, 
while  a  passenger  on  a  train  of  the  defoid- 
ant  at  Alamosa,  Colo.,  met  with  an  accident 
caused  wholly  by  Its  negligence.  Whether 
she  was  injured  Internally  was  sharply  con- 
tested. During  the  two  nights  Immediately 
following  the  accident  she  assisted  la  the 
performance  of  a  theatrical  company,  of 
which  she  wag  a  member,  acting  a  Juvenile 
part,  which  required  her  "to  dance  quite 
a  good  deal."  At  the  close  of  the  perform- 
ance on  the  second  night  according  to  ha 
testimony,  she  fell  upon  the  stage,  and  aft* 
er  that  could  work  no  more  for  many  monttis. 
The  Jury  found  a  substantial  verdict  in  her 
favor,  and  the  Judgment  entered  thereon 
was  affirn\ed  by  the  Appellate  Division,  two 
of  the  Justices  dissenting.  The  defendant 
appealed  to  this  court 

Rush  Taggart,  for  appellant  Isaac  N. 
Jacobson,   for  reqrandent 

VANN,  J.  Five  days  after  tie  plalntlT 
was  Injured  she  went  to  St  Mary's  Hospital 
in  Grande  Junction,  Colo.,  where  she  was 
treated  by  Dr.  Hanson,  a  physician  and  sor- 
geon.  After  issue  was  Joined  she  caused  a 
commission  to  be  issued  for  the  ezamlnatlan 
of  the  doctor  as  a  witness  In  her  behalf. 
Interrogatories  prepared  by  her  counsel  and 
cross-Interrogatories  prepared  by  the  counsel 
for  the  defendant  were  annexed  to  the  com- 
mission, which  was  duly  executed  and  re- 
turned. The  plaintiff  rested  without  read- 
ing any  part  of  the  testimony  thus  taken, 
bnt,  when  tb*  case  was  with  the  defendant 
Its  counsel  offered  the  deposition  in  evid«>cek 
and  was  permitted  to  read  the  answers  to 
the  first  four  direct  Intnrogatorles,  which 
showed  that  the  witness  was  a  physician  and 
surgeon,  and  that  he  attended  the  plaintiff 
for  four  or  uve  days  while  she  was  in  the 
ho^ital.     The  answers  to  the  rest  of  the 
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direct  Interrogatories  and  to  tbe  most  of  the 
cross-lnterrogatorles  were  objected  to  by  tbe 
plaintiff  and  excluded  as  Incompetent,  be- 
cause the  witness  divulged  "facts  which  he 
acquired  In  his  professional  capacity  as  phy- 
sician to  the  plaintiff."  The  direct  Inters 
rogatories  called  upon  Dr.  Hanson  to  state 
whether  he  examined  the  plaintiff  and  what 
tbe  examination  disclosed;  whether  she  was 
suffering  from  injuries,  and.  If  so  to  describe 
them ;  whether  she  complained  of  pain,  and, 
If  so,  of  what  kind;  If  she  was  suffering 
from  shock,  to  describe  tbe  same  fully  and 
In  detail;  whether  from  the  Information 
thus  acquired  he  could  state  with  reason- 
able certainty  that  the  Injuries  were  of  a 
permanent  nature,  etc.  The  cross-hiterroga- 
tories  objected  to  called  on  the  witness  to 
state  whether  the  plaintiff  complained  of  any 
pain  other  than  that  caused  by  pleurisy;  If 
there  was  any  trouble  except  pleurisy,  to 
state  Its  nature;  If  she  was  suffering  from 
Inflamed  ovaries,  whether  such  a  condition 
could  result  from  an  external  blow  or  shock 
so  slight  as  to  leave  no  external  elgn  of  In- 
Jury,  etc.  Each  question  of  both  series  was 
read  by  Itself,  and  each  mllng  excluding  the 
answer  upon  the  ground  stated  was  separate- 
ly excepted  to. 

The  Revised  Statutes  formerly  provided 
and  tbe  Code  of  Olvll  Procedure  now  pro- 
vides that  a  physician  "shall  not  be  allow- 
ed to  disclose  any  Infonnatlon  which  he  ac- 
quired in  attending  a  patient.  In  a  profes- 
sional capacity,  and  which  was  necessary  to 
enable  him  to  act  In  that  capacity."  8  Rev. 
St  (eth  Ed.)  p.  671,  pt  8,  c.  7,  tit  8,  |  119; 
Code  Civ.  Proc.  |  834.  The  Revised  Statutes, 
however,  did  not  provide  whether  or  when  or 
how  the  patient  could  waive  his  right  to  ob- 
ject to  the  disclosure.  The  first  provision 
that  we  find  relating  to  that  subject  appear- 
ed In  the  Code  of  Civil  Procedure,  as  first 
enacted,  which  provided  that  the  prohibition 
should  "apply  to  every  examination  of  a 
person  as  a  witness,  unless"  It  was  "ex- 
pressly waived"  by  the  patient  Laws  1876, 
p.  1,  a  448;  Laws  1877,  p.  459,  c.  416,  f 
836.  In  1891  It  was  provided  that  the  pro- 
hibition against  disclosure  should  "apply  to 
any  examination  of  a  person  as  a  witness  un- 
less the  provisions  thereof  are  expressly 
waived  on  the  trial  or  examination"  by  the 
patl^t  A  physician  was  further  authoriz- 
ed to  disclose  certain  Information,  somewhat 
limited  In  character,  acquired  in  attending  a 
patient  since  deceased,  "when  the  provisions 
of  section  834  have  been  expressly  waived" 
on  the  "trial  or  examination  by  the  per- 
sonal representatives  of  the  deceased  pa- 
tient" Laws  1891,  p.  736,  c.  381.  An  amend- 
ment made  In  1892  Is  not  now  important 
but  for  convenience  of  examination  we  cite 
the  Laws  of  1892,  p.  1042,  c.  514.  In  1893  the 
right  to  expressly  waive  the  restriction  was 
atended,  when  the  patient  was  deceased,  to 
"the  surviving  husband,  widow  or  any  heir 
at  law  or  any  of  the  next  of  kin."    The  fol- 


lowing provisions  were  added:  *^at  nothing 
herein  contained  shall  be  construed  to  dis- 
qualify an  attorney  In  the  probate  of  a  will 
heretofore  executed  or  offered  for  probate  or 
hereafter  to  be  executed  or  offered  for  pro- 
bate from  becoming  a  witness,  as  to  its  prq>- 
aratlon  and  execution  In  case  such  attorney 
Is  one  of  the  subscribing  witnesses  thereto. 
In  an  action  for  the  recovery  of  damages  for 
a  personal  Injury  the  testimony  of  a  physi- 
cian or  surgeon  attached  to  any  hospital, 
dispensary  or  other  charitable  Institution  as 
to  information  which  he  acquired  In  attend- 
ing a  patient  in  a  professional  capacity,  at 
such  hospital,  diepensary,  or  other  chari- 
table Institution  shall  be  taken  before  a  ref- 
eree appointed  by  a  Judge  of  the  court  In 
which  such  action  is  pending ;  provided,  how- 
ever, that  any  judge  of  such  court  at  any 
time  in  his  discretion  may,  notwithstand- 
ing such  deposition,  order  that  a  snbpcena 
issue  for  the  attendance  and  examination  of 
such  physician  or  snrgeon  upon  the  trial  of 
the  action."  Laws  1893,  p.  GSO,  a  295, 
amending  Code  Civ.  Proc.  |  836.  In  1899 
the  section  was  left  unchanged,  except  that 
the  following  addition  was  made  thereto: 
"The  waivers  herein  provided  for  must  be 
made  In  open  court  on  the  trial  of  the  ac- 
tion, or  proceeding,  and  a  paper  executed  by 
a  party  prior  to  the  trial,  providing  for  such 
waiver  shall  be  Insufficient  as  such  a  waiv- 
er. But  tbe  attorneys  for  the  respective 
parties,  may,  prior  to  the  trial,  stipulate  for 
such  waiver,  and  the  same  shall  be  sufficient 
therefor."  Laws  1899,  p.  69,  c  53.  In  1904 
sections  834  and  836  were  so  amended  as 
to  extend  the  provisions  thereof  to  profes- 
sional or  registered  nnrses,  but  no  other 
change  was  made.  Laws  1904,  p.  874,  c. 
331.  Thus  legislation,  starting  with  no  reg- 
ulation upon  the  subject  of  waiver.  In  1877 
allowed  an  express  waiver.  In  1891  an  ex- 
press waiver  "upon  the  trial  or  examination," 
and  since  1899  Ein  express  waiver  "upon  the 
trial  or  examination"  when  made  In  open 
court,  with  no  right  to  waive,  by  a  paper  ex- 
ecuted prior  to  the  trial,  except  by  the  stip- 
ulation of  the  attorneys  for  the  respective 
parties.  The  prohibition  applies  "to  any  ex- 
amination of  a  person  as  a  witness,"  unless 
It  Is  waived  as  thus  provided. 

It  must  be  conceded  that  the  language  of 
the  statute  now  In  force,  when  read  by  itself. 
Is  broad  enough  to  Justify  the  rulings  of  tbe 
trial  court  However,  In  order  to  learn  the 
meaning  of  a  statute  which  has  been  fre- 
quently amended.  It  Is  not  always  enough  to 
read  the  statute  alone  without  searching  for 
the  reasons  which  led  to  the  various  amend- 
ments. When  a  law  works  well  and  satisfies 
tbe  Judgment  of  the  bar  and  the  public,  there 
is  no  occasion  for  change;  but  when  some- 
thing has  been  overlooked  and  the  defect 
Is  discovered  by  the  practical  test  of  litlga-  ' 
tton,  the  Legislature  Is  apt  to  respond. 
Changes  in  legislation  upon  a  subject  there- 
fore, should  be  studied  in  oonnection  with 
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the  decisions  of  the  courts  relating  thereto, 
so  as  to  see  whether  the  action  of  the  courts 
led  to  the  action  of  the  Legislature,  and  thus 
to  interpret  the  command  of  the  statute  In 
the  light  of  the  evil  it  sought  to  remedy. 
Eiven  under  the  ReTlsed  Statutes,  It  was 
held  that,  although  the  rule  was  peremptory, 
still  as  It  was  made  for  the  benefit  of  the 
patient  he  could  waive  It  and  allow  the 
physician  to  testify.  Cahen  r.  Continental 
LJfe  Ins.  Co.,  9  Jones  &  S.  296,  304.  During 
the  long  period  when  an  express  waiver 
waa  allowed,  but  no  method  was  prescribed, 
the  courts  upheld  any  method  by  which  the 
patient  clearly  expressed  an  Intention  to 
waive  bis  right  to  object  Acts  under  some 
circumstances,  silence  under  others,  decla- 
rations both  verbal  and  written,  upon  the 
trial  and  In  advance  of  It,  were  held  suf- 
flcient.  We  cite  a  few  of  the  earlier  cases 
to  Illustrate  the  subject  before  we  come  to 
those  decisions,  which,  as  we  think,  induced 
the  Legislature  to  make  the  changes  relied 
upon  by  the  respondent  to  sustain  the  rul- 
ings in  question.  Matter  of  Coleman,  Ul 
N.  Y.  220,  227,  19  N.  E.  71;  Hoyt  v,  Hoyt, 
112  N.  Y,  493,  20  N.  B.  402;  Albertl  ▼.  N. 
Y.,  L.  E.  4  W.  B.  R.  Co.,  118  N.  Y.  77,  85, 
23  N.  E.  35,  6  L.  R.  A.  765;  Masterson  r. 
Boyce,  6  N.  Y.  Supp.  65,  69,  53  Hun,  630; 
Marx  V.  Manhattan  By.  Co.,  10  N.  Y.  Supp. 
159,  66  Hun,  575;  Matter  of  Freeman,  46 
Hun,  458,  463. 

In  the  course  of  time  certain  corporations 
insisted  upon  written  waivers  in  contracts 
of  life  Insurance  made  long  in  advance,  as 
it  was  expected,  of  the  death  of  the  insured. 
Thus  in  a  case  decided  In  1894  the  applica- 
tion, which  was  made  a  part  of  the  con- 
tract, contained  the  following  stipulation: 
"And  for  myself  and  for  any  person  accepting 
or  acquiring  any  interest  in  any  benefit  cer- 
tificate Issued  on  this  application,  I  hereby 
^cpressly  waive  any  and  all  provisions  of 
law  now  existing,  or  that  may  hereafter 
exist,  preventing  any  physician  from  disclos- 
ing any  Information  acquired  In  attending 
me  in  a  professional  capacity,  or  otherwise,  or 
rendering  him  Incompetent  as  a  witness  in 
any  way  whatever,  and  I  hereby  consent 
and  request  that  any  such  physician  testify 
concerning  my  health  and  physical  condition, 
past,  present  and  future."  It  was  held  that 
such  a  waiver  was  effective  and  had  ref- 
erence to  a  trial  after  the  death  of  the  in- 
sured, as  there  could  be  no  occasion  to  use 
it  until  then.  Foley  v.  Boyal  Arcanum,  78 
Hun,  222,  227,  28  N.  Y.  Supp.  952,  955.  In 
1895  the  same  court  held  the  same  way  la 
a  case  where  It  was  agreed  In  an  applica- 
tion for  life  insurance  that  "the  provisions 
of  section  834  of  the  Code  of  Civil  Procedure 
of  the  state  of  New  York  and  of  similar 
provisions  in  the  laws  of  other  states  are 
hereby  waived,  and  It  Is  expressly  consented 
and  stipulated  that  in  any  suit  on  the  policy 
herein  applied  for  any  physician  who  has 
attended  or  may  hereafter  attend  the  In- 


sured may  disclose  any  lnformati<»  acquired 
by  him  In  any  wise  affecting  the  disclosures 
and  warranties  herein  made."  Dougherty 
V.  Metr.  Life  Ins.  Co.,  87  Hun.  15.  17,  33 
N.  Y.  Supp.  873,  874.  In  deciding  the  case 
last  cited  the  court  said:  "The  statute  im- 
posed silence  upon  the  physician  for  the  pro- 
tection of  the  patient  The  Legislature  lock- 
ed up  the  secret  and  gave  the  ke^  to  the 
patient  He  can  forego  the  privU^e  and 
unlock  the  mouth  of  the  doctor.  The  statute 
requires  that  to  be  done  expressly  iq;>on  the 
trial,  but  there  is  no  method  prescribed  for 
the  accomplishment  of  the  object  •  •  • 
The  reasonable  construction  of  the  statute^ 
therefore,  is  that  the  provisions  are  express- 
ly waived  upon  the  trial  if  a  propor  stipula- 
tion to  that  effect  be  produced  thereat  and 
entered  upon  the  record  regardless  of  the 
time  when  the  waiver  was  executed."  A 
similar  stipulation  in  an  application  for  a 
policy  considered  by  one  of  the  federal  courts 
In  1888  was  held  to  be  binding  on  the  bene- 
ficiary. The  court  said:  "As  the  patient  Is 
at  liberty  to  waive  the  privil^e  which  the 
law  affords  him,  It  appears  to  me  that  It  Is 
Immaterial  whether  the  patient  waives  the 
privilege  by  calling  the  physician  to  testis 
in  his  behalf,  or  whether  he  waives  It  as 
in  this  case,  by  a  clause  contained  in  the 
contract  on  which  the  suit  is  brought;  and. 
If  the  patient  himself  waives  the  privilege 
by  a  clause  contained  In  the  contract  that 
waiver  in  my  Judgment  Is  binding  an  any 
one  who  claims  under  the  contract  whether 
It  be  the  patient  himself  or  his  representa- 
tive." Adreveno  v.  Mutual  Reserve  Life 
Assoc  (C.  C.)  34  Fed.  870.  While  this  court 
took  a  different  view  when  the  question  reachr 
ed  it,  that  was  not  untii  after  the  amend- 
ment of  1899  had  been  passed.  Holdoi  v. 
Metr.  Life  Ins.  Co.,  165  >i.  i.  13,  58  N.  E. 
771,  reversing  U  App.  Div.  426,  42  N.  X. 
Supp.  310. 

In  the  meantime  It  seemed  clear,  Inasmnch 
as  four  courts  had  held  a  waiver  by  contract 
good,  that  In  a  short  lime  no  policy  o)  life 
Insurance  would  be  written  unless  a  waiver 
of  the  statute  was  made  part  of  the  contract 
and  hence  the  Legislature  provided  that  tha 
waiver  "must  be  made  in  open  x>urt  on  the 
trial  of  the  action  or  proceeding  and  a  paper 
executed  by  a  party  prior  to  the  trial,  pro- 
viding for  such  waiver,  shall  be  insufficient 
as  such  a  waiver."  It  added,  howev^,  that 
"the  attorneys  for  the  respective  parties" 
might  "prior  to  the  trial  stipulate  for  such 
waiver."  The  object  of  the  amendment  In 
our  Judgment  ^'^  to  meet  the  situation 
created  by  the  underwriters  and  these  deci- 
sions, by  preventing  the  virtual  repeal  of 
the  statute  as  to  an  extensive  class  of  con- 
tracts. Holden  Case,  supra.  But  one  act 
was  specified  In  the  limitation,  and  that 
was  the  execution  of  a  paper  by  a  party  be- 
fore the  trial.  Clearly  the  Legislature  did 
not  mean  that  the  patient  could  not  waive 
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the  statute  by  calling  the  physician  and  ex- 
amining blm  at  the  trial,  or  by  not  objecting 
if  the  other  party  called  him.  We  think  it 
was  not  Intended,  In  the  absence  of  any 
specification  to  that  effect,  to  prevent  other 
acts  from  constituting  a  waiver  when  the 
necessary  result  thereof  would  take  the  case 
out  of  the  spirit  of  the  statute.  The  object 
of  section  834  Is  to  prevent  the  disclosure 
of  delicate  and  confidential  matters,  which 
might  humiliate  the  patient  In  bis  lifetime 
and  disgrace  his  memory  when  dead,  so  as 
to  enable  him  to  consult  a  physician  in  safe- 
ty, knowing  that  his  lips  would  be  sealed  by 
the  law,  until  he  himself  removed  the  seaL 
When,  however,  the  patient  forces  the  physi- 
cian to  tell  all  he  knows  upon  the  subject, 
and  thus  publishes  to  the  world  all  that  he 
might  have  kept  secret,  he  no  longer  needs 
the  protection  of  the  statute,  and  withdraws 
himself  from  the  spirit  of  the  prohibition. 
That  is  the  logical  and  necessary  effect  of 
such  an  act,  and.  If  the  Legislature  had  in- 
tended to  prevent  that  result,  we  think  it 
would  have  said  so  in  apedflc  terms. 

The  subject  is  Illustrated  by  a  case  de- 
cided In  this  court  prior  to  the  amendment 
of  1899,  in  which  It  appeared  that  the  plain- 
tiff had  sued  a  railroad  company  to  recover 
damages  for  personal  injuries,  and  upon  the 
first  trial  of  the  action  she  called  her  at- 
tending physician,  who  testified  as  to  all  the 
facts  bearing  upon  her  physical  condition 
learned  by  him  while  treating  her,  but  upon 
the  second  trial,  when  the  same  witness 
was  called  by  the  defendant  to  testify  to 
the  same  facts,  bis  evidence  was  excluded. 
This  court,  however,  held  that  the  evidence 
should  have  been  received,  and  the  judges, 
with  one  exception,  united  with  Chief  Judge 
Ruger  in  saying:  "The  patient  cannot  use 
this  privilege  both  as  a  sword  and  a  shield, 
to  waive  when  it  Inures  to  her  advantage 
and  wield  when  It  does  not.  After  Its  pub- 
lication no  further  injury  can  be  inflicted 
upon  the  rights  and  Interests  which  the 
statute  was  Intended  to  protect  and  there 
is  no  further  reason  for  its  enforcement. 
The  nature  of  the  Information  Is  of  snch  a 
character  that  when  it  is  once  divulged  in 
legal  proceedings  It  cannot  be  again  hidden 
or  concealed.  It  is  then  open  to  the  consid- 
eration of  the  £ntlre  public,  and  the  privilege 
of  forbidding  its  repetition  Is  not  conferred 
by  statute.  The  consent  having  been  once 
given  and  acted  upon  cannot  be  recalled, 
and  the  patient  can  never  be  restored  to  the 
condition  which  the  statute,  from  motives 
of  public  policy,  has  sought  to  protect" 
McKlnn^  v.  Grand  Street,  P.  P.  &  P.  R.  H., 
104  N.  Y.  852,  865,  10  N.  B.  544. 

In  another  case,  decided  in  1896,  It  was 
held,  as  correctly  stated  In  the  headnote, 
that  "when  a  party  who  has  been  attended 
by  two  physicians  in  their  professional  ca- 
pacity at  the  same  examination  or  consulta- 
tion, both  holding  professional  relations  to 
him,  calls  one  of  them  as  a  witness  in  his 


own  behalf  in  an  action  in  which  the  party's 
condition  as  It  appeared  at  such  consulta- 
tion is  the  Important  question,  to  prove 
what  took  place  or  what  the  witness  then 
learned,  he  thereby  waives  the  privilege 
conferred  by  section  834  of  the  Code  of  Civil 
Procedure,  and  loses  his  right  to  object  to 
the  testimony  of  the  other  physician  if 
called  by  the  opposite  party  to  testify  as 
to  the  same  transaction."  Judge  O'Brien 
wrote  for  all  the  judges  as  follows:  "In 
this  case  it  was  the  privilege  of  the  plaintiff 
to  Insist  that  both  physicians  should  remain 
silent  as  to  all  information  they  obtained  at 
the  consultation,  but  she  waived  this  priv- 
ilege when  she  called  Dr.  Payne  as  a  wit- 
ness and  required  lilm  to  disclose  it.  The 
plaintiff  could  not  sever  her  privilege  and 
waive  it  in  part  and  retain  it  in  part.  It 
she  waived  it  at  all.  It  then  ceased  to  exist 
— ^not  partially,  but  entirely.  The  testimony 
of  Dr.  Payne  having  l)een  given  In  her  l>e- 
half,  every  reason  for  excluding  that  of  his 
associate  ceased.  The  whole  question  turns 
upon 'the  legal  consequence  of  the  plaintiff's 
act  in  calling  one  of  the  physicians  as  a  wit- 
ness. She  then  freely  uncovered  and  made 
public  what  before  was  private  and  con- 
fidential. It  amounted  to  a  consent  on  her 
part  that  all  who  were  present  at  the  In- 
terview might  speak  freely  as  to  what  took 
place.  The  seal  of  confidence  was  removed 
entirely,  not  merely  broken  into  two  parts 
and  one  part  removed  and  the  other  re- 
tained." Morris  V.  N.  Y.,  O.  &  W.  Ry.  Co., 
148  N.  Y.  88,  92,  42  N.  B.  410,  412,  61  Am.  St. 
Rep.  675. 

The  amendment  of  1899  must  be  read  in 
the  light  of  the  object  of  the  statute,  which 
was  to  prevent  the  disclosure  of  a  patient's 
secrets  against  his  will,  not  to  interpose  an 
obstacle  to  the  administration  of  justice  by 
suppressing  facts  already  made  public  by 
the  patient  himself  In  a  legal  proceeding. 
The  Legislature  did  not  intend  to  allow  a 
party  to  cause  a  record  to  be  made  and  filed 
in  a  public  ot&ce  In  which  the  testimony  of 
bis  physician,  taken  at  his  Instance,  is  set 
forth  at  large,  stating  confidential  facts  ma- 
terial In  a  controversy  with  another  party, 
and  then  to  prevent  that  evidence  from  lie- 
Ing  read  before  the  jury  by  advancing  as 
his  only  objection  that  It  would  divulge 
private  matters.  The  language  of  the  sec- 
tion limiting  waivers  to  snch  as  are  made  in 
open  court  on  the  trial  of  an  action  or  by 
the  stipulation  of  the  attorneys  for  the  re- 
spective parties  should  be  so  construed  as  to 
promote,  not  to  defeat  the  purpose  of  the 
statute.  While  there  is  no  doubt  that  the 
examination  of  a  witness  nnder  a  commission 
cannot  be  regarded  for  all  purposes  as  part 
of  the  trial,  still  the  taking  of  testlmony 
to  be  used  as  evidence  by  either  party  may 
well  be  regarded  as  a  part  thereof  so  far 
as  it  affects  the  question  now  before  us. 
The  application  for  a  commission  Is  made 
in  opoi  court,  to  take  evidence  to  prove  or 
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aisprove  the  Issue.  It  Is  a  proceeding  au- 
thorized by  law  to  compel  a  witness  to  give 
evidence  to  be  used  in  deciding  the  case. 
Although  preliminary  to  the  formal  trial 
in  point  of  time,  in  sulistance  it  may  be 
held  so  much  a  part  of  the  trial  as  to  comply 
with  the  amendment  of  1809,  passed  for  the 
purpose,  already  pointed  out,  of  preventing 
waivers  by  contract  made  long  before  the 
commencement  of  the  action.  Scbiotterer 
V.  Brooldyn  &  N.  Y.  Ferry  Co.,  80  App.  Div. 
508,  510,  85  N.  Y.  Supp.  508;  Cole  v.  Sweet, 
187  N.  Y.  488,  80  N.  £3.  355. 

Moreover,  when  the  plaiutlff  moved  for  a 
commission  to  examine  Dr.  Hanson,  her  at- 
torneys either  signed  a  notice  of  motion  or 
a  stipulation  for  that  purpose.  Interroga- 
tories were  prepared  and  signed  by  her  at- 
torneys, calling  upon  the  witness  to  disclose, 
in  full,  information  which  be  had  acquired 
while  attending  her  in  a  professional  ca- 
pacity. Crosa-lBterrogatories  were  prepared 
by  the  other  party  at  some  expense  and  an- 
nexed to  the  commission.  I  think  that  the 
attorneys  for  the  respective  parties  thus 
stipulated  a  waiver  of  section  834  as  per- 
mitted by  section  836,  for  they  signed  papers. 
In  a  legal  proceeding  taken  in  this  action, 
which  could  have  no  practical  effect  unless 
they  operated  as  a  waiver.  Neither  the  form 
nor  the  contents  of  the  stipulation  is  pre- 
scribed, and  hence  whatever  shows  a  clear 
intention  to  surrender  the  protection  of  the 
statute  Is  sufficient  Interrogatories  asking 
the  doctor  to  tell  what  his  examination  of 
the  plaintiff  disclosed,  to  describe  her  in- 
juries and  the  like,  show  an  unmistakable 
intention  to  make  public  all  the  information 
that  be  had  acquired  in  attending  her.  A 
voluntary  disclosure  of  the  privileged  testi- 
mony is  conclusive  evidence  of  an  intention 
to  waive  the  privilege.  The  questions  could 
not  be  answered  without  making  a  full  dis- 
closure, and  hence  they  necessarily  show 
that  to  have  been  the  Intention,  which  is  the 
essence  of  a  waiver.  If  the  plaintiff  could 
thus,  through  what  may  fairly  be  held  to  be 
the  stipulation  of  her  attorneys,  force  the 
doctor  to  give  evidence  and  could  then  object 
to  such  evidence  being  used  in  the  only  way 
authorized  by  law,  she  could  mock  the  court 
and  bring  rldicnle  upon  Its  process  with 
impunity.  The  courts  should  not  permit  their 
remedies  to  be  trifled  witb,  nor  at  the  elec- 
tion of  one  party,  and  to  the  injury  of  the 
other,  turned  into  a  vain  and  empty  cere- 
mony. The  necessary  effect  of  signing  the 
various  papers  for  the  commission,  including 
the  direct  and  cross-interrogatories  calling 
speciflcally  for  the  precise  information  which 
the  statute  keeps  secret  unless  waived,  as  I 
think,  constitutes  a  waiver  of  the  prohibition 
by  the  stipulation  of  the  attorneys  for  the 
respective  parties.  Upon  this  ground  I  base 
my  vote  for  reversal. 

The  Judgment  should  be  reversed,  and  a 
new  trial  grantedt  with  costs  to  abide  the 
event 


O'BRIEN,  EDWARD  T.  BABTLETT, 
HAIGHT,  and  CHASE,  JJ.,  concur;  CULr 
LEN,  C.  J.,  and  HISCOCK,  J.,  concur  on  the 
ground  first  stated  In  the  opinion. 

Judgment  reversed,  etc 


(188  N.  T.  S85) 

PEOFI.B'8  TRUST  CO.  T.  FLYNN  et  oL 

(Court  of  Appeals  of  New  York.    April  30l 
1907.) 

1.  Pkbpbtuixiu— SusPEnsion  of  Powkb  o» 
Alienation. 

Testator's  will,  before  disposing  of  his 
residuary  estate,  gave  bis  sister  an  annuity  for 
life,  and  subsequently  the  will  provided  that  all 
the  residuary  estate  should  be  taken  possession 
of  and  held  by  the  trustees,  who  should  pa; 
from  the  net  mcome  a  specified  sum  to  testa- 
tor's widow  each  year  during  her  natural  life, 
and  the  remainder  to  designated  persona  ontil 
the  death  of  two  named  daughters  of  testator, 
when  the  remainder  should  vest  HM,  that  the 
will  created  a  valid  trust  measured  by  the  lives 
of  the  two  daughters,  and  that  the  provision  for 
testator's  widow  did  not  extend  such  trust  over 
three  lives,  and  thereby  make  it  void,  but  was 
simply  a  charge  on  the  residuary  estate,  whetlier 
held  m  trust  or  freed  therefrom,  and,  when  the 
trust  ended,  the  charge  continued  if  the  widow 
still  lived. 

[Ed.  Note.— For  cases  in  point  see  Oott  Dig. 
vol.  39,  Perpetuities,  {§  45-56.] 

2.  Wiixa  —  OoNSTKUCTioif  —  ConriRGEin:  Es- 
tates. 

Testator  gave  his  entire  residuary  estate  to 
his  executors,  in  trust  to  pay  out  of  the  in- 
come an  annuity  to  his  widow,  and  divided  the 
remainder  of  the  income  among  his  children,  or 
issue  of  a  child  dying,  until  the  death  of  his 
two  daughters.  He  further  provided  that  if  any 
of  his  children  should  die  before  him,  without 
issue,  the  net  income  should  be  divided  among 
those  living  or  represented.  He  devised  hia 
entire  estate  on  the  death  of  his  two  daughteia 
to  the  issue  of  his  daughters  and  sons,  or  to  the 
issue  of  either  of  his  sons  if  they  should  have 
previously  died  leaving  issue,  excluding  a  grand- 
son named,  or  his  issue  from  any  ptftidpation 
in  the  residuary  estate.  Held,  that  where  a  sod 
died  pending  the  trust  and  without  issue,  the 
testator  died  intestate  as  to  his  share,  t>oth  as 
to  the  income  and  corpus,  and  the  grandson, 
though  excluded  by  the  will,  was  entitled  to  his 
proportion  thereof  under  the  statutes  of  de- 
scents and  distributions. 

Appeal  from  Supreme  Court;  Appellate 
Division,  Second  Department 

Action  by  the  People's  Trust  Company, 
as  substituted  trustee  under  the  last  will 
of  John  Flynn,  deceased,  against  Mary  C. 
Flynn  and  others,  for  the  construction  of 
the  will.  From  a  Judgment  of  the  Appellate 
Division,  Second  Judicial  Department  (99 
N.  Y.  Supp.  979,  113  App.  Div.  683),  affirm- 
ing a  Judgment  of  the  Special  Term,  Maiy 
C.  Flynn  and  others  appeal.  Judgments  of 
the  Special  Term  and  of  the  Appellate  Di- 
vision reversed,  and  canse  remanded  to  the 
Special  Term,  with  directions  to  enter  Judg- 
ment in  accordance  with  the  opinion. 

On  the  18tb  of  October,  1897,  John  Flynn. 
a  resident  of  the  city  of  Brooklyn,  died  at 
the  age  of  70,  leaving  a  last  will  and  quite 
a  large  estate.  His  widow,  five  children, 
and  one  grandchild,  the  son  of  a  daughter 
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who  died  before  the  execution  of  the  will, 
survlTed  him  as  his  only  heirs  at  law  and 
next  of  kin.  Two  daughters  and -one  son 
were  the  children  of  bis  first  wife,  while  two 
sons  were  the  children  of  bis  second  wife. 
The  youngest  son,  James,  died  on  the  26th 
of  January,  1004,  at  the  age  of  11,  leaving 
his  mother,  fonr  brothers  and  sisters,  and  a 
nephew  of  a  deceased  sister  as  bis  only  heirs 
at  law  and  next  of  kin.  John  Fiynn  by 
the  residuary  clause  of  his  will  created  a 
trust,  and  this  action  was  brought  by  the 
substituted  trustee  for  the  construction  of 
that  clause.  The  plaintiff  asked  specifically 
for  instructions  as  to  Its  rights  and  duties 
"as  to  a  distribution  of  the  rents  and  Income 
of  the  share  of  the  said  James  Flynn,  de- 
ceased, during  the  continuation  of  the  trust, 
and  as  to  how  It  shall  distribute  or  transfer 
the  share  of  said  James  Flynn,  deceased, 
under  bis  father's  vdll  when  the  trust  shall 
cease."  It  also  asked  generally  that  the 
residuary  clause  "be  judicially  construed, 
and  that  It  be  determined  whether  or  not 
such  residuary  clause  is  valid."  Yarlous 
parties  defendant  answered  and  united  In 
the  prayer  of  the  complaint  for  the  con- 
struction of  the  residuary  clause,  and  one  of 
them  asked  that  it  be  declared  void  because 
the  trust  was  limited  "on  three  lives  in  be- 
ing at  the  death  of  the  testator,  contrary  to 
the  statute  In  such  case  made  and  provided." 
Upon  the  first  trial  of  the  case  the  only 
question  which  appears  to  have  been  litigated 
related  to  the  share  of  the  son  who  died  in- 
testate after  his  father,  and  it  was  decid- 
ed that  the  testator  died  "intestate  as  to  such 
share  and  its  Income."  44  Misc.  Rep.  6, 
69  N.  T.  Supp.  706.  An  appeal  was  taken 
from  the  Judgment  of  the  Special  Term  to 
the  Appellate  Division,  which,  without  con- 
sidering the  question  passed  upon  below,  de- 
cided, but  not  until  after  a  reargument, 
that  the  trust  was  void  because  measured  by 
three  lives  In  violation  of  the  statute.  As 
It  appeared  that  there  were  Infants  inter- 
ested in  the  remainders  affected  who  were 
not  before  the  court,  a  new  trial  was  grant- 
ed So  that  they  could  be  brought  in.  106 
App.  Dlv.  78,  94  N.  T.  Snpp.  436.  Upon 
the  second  trial  Judgment  was  rendered  In 
accordance  with  the  views  previously  ex- 
pressed by  the  Appellate  Division,  and  it  was 
affirmed  on  appeal  113  App.  Dlv.  683,  99  K. 
T.  Supp.  979.  From  tue  Judgment  of  af- 
firmance this  appeal  Is  taken. 

S.  P.  Cabin  and  John  Delabunty,  for 
appellants.  David  McGlure,  Robert  P.  Orr, 
Forbes  J.  Hennessy,  M.  F.  McGoldrick,  and 
T.  Ellett  Hodgskln,  for  reepondents. 

VANN,  J.  (after  stating  the  facU).  The 
testator  made  his  will  on  the  18th  of  Feb- 
ruary, 1897,  eight  months  before  be  died. 
After  providing  for  the  payment  of  bis  debts 
and  funeral  expenses  he  made  some  gen- 
eral bequests,  and  among  them  was  "the 
sum  of  one  hundred  dollars  per  annum"  to 


his  sister,  Ann  Flynn,  "to  be  paid  to  her 
by  my  executors  hereinafter  named  for  and 
during  the  term  of  her  natural  life."  The 
residuary  clause  is  as  follows:  "I  hereby 
give,  devise  and  bequeath  all  the  rest,  residue 
and  remainder  of  my  estate,  real  and  person- 
al of  which  I  may  die  seized,  entitled  to,  or 
possessed  of,  onto  my  said  executors  herein- 
aftw  named  as  trustees,  to  them,  and  their 
successors,  to  have  and  to  hold  the  same 
for  the  following  uses,  Intents  and  purposes, 
viz.:  To  enter  into  and  take  possession  of 
same,  to  keep  the  real  estate  in  repair;  to 
pay  all  Insurance,  taxes,  assessments  and 
water  rates  which  may  accrue  against  said 
property  and  also  other  necessary  expenses; 
to  collect  and  receive  all  the  rents,  issues, 
profits  and  Income  therefrom,  and  out  of 
the  net  annual  income  of  my  said  residuary 
estate  pay  over  to  my  wife  Annie  the  sum  of 
one  thousand  eight  hundred  dollars  ($1,800) 
per  annum,  payable  half  yearly  for  and  dur- 
ing the  term  of  her  natural  life,  which  pay- 
ment shall  be  in  lieu  of  all  dower  right  or 
Interest  which  she  might  or  may  have  In  my 
estate;  and  also  after  the  payment  of  the 
above  annuity  or  dower  Interest  to  my  wife, 
to  divide  the  net  residue  of  the  income  de- 
rived under  said  trust  Into  five  equal  parts 
and  pay  over  one  share  thereof  to  each  of  my 
five  children,  namely,  Mary  0.,  Reglna,  Wil- 
liam J.,  John,  Jr.,  and  James,  or  the  issue 
of  each  child  or  any  of  them  who  shall  die 
leaving  Issue,  until  the  death  of  my  two 
daughters,  Mary  and  Reglna.  If,  however, 
any  of  said  five  children  shall  have  prede- 
ceased me,  without  Issue  surviving  them, 
then  said  net  residuary  Income  shall  be 
equally  subdivided  among  those  living  or 
r^resented.  Upon  the  death  of  my  two 
daughters  Mary  and  Reglna,  I  give,  devise 
and  bequeath  the  entire  estate  of  which  I 
may  die  seized,  entitled  to  or  possessed  of  to 
the  Issue  of  said  Mary,  the  said  Reglna,  Wil- 
liam J.  Flynn,  John  Flynn,  Jr.,  and  James 
Flynn,  or  to  the  Issue  of  either  of  said  sons. 
If  they  shall  have  previously  died  leaving 
issue,  such  issue  taking  the  share  which 
would  have  belonged  to  Its  parent  In  equal 
shares;  hereby  excluding  my  grandchild 
Charles  Eagan,  or  his  Issue,  from  any  par- 
ticipation In  the  division  of  my  residuary  es- 
tate." The  widow  refused  to  accept  the 
provisions  of  the  will  in  lieu  of  dower,  and 
her  dower  was  duly  admeasured  by  a  final 
judgment  rendered  in  an  action  brought  by 
her  In  the  Supreme  Court  for  that  purpose. 
It  is  insisted  on  the  one  hand  and  the 
courts  below  so  decided,  the  Appellate  Di- 
vision unanimously  and  the  Special  Term 
under  the  constraint  of  the  Appellate  Divi- 
sion, that  the  provision  for  the  wife  is  part 
of  the  trust;  that  the  provision  for  the 
children  until  the  deatb  of  the  two  daugh- 
ters Is  also  part  of  the  trust;  that  the  tes- 
tator did  not  Intend  that  the  tltie  of  the 
trustees  should  be  divested  until  the  deatb  of 
the  wife  and  the  two  daughters,  and  hence. 
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as  the  duration  of  the  trust  was  measured 
by  the  three  lives,  namely,  those  of  the  wid- 
ow and  the  two  daughters.  It  was  void. 
On  the  other  hand.  It  is  Insisted  that  the 
testator  Intended  to  give  his  wUe  an  annuity 
chargeable  upon  the  residuary  estate,  and 
that  the  case  Is  governed  by  our  recent  deci- 
sion In  Buchanan  y.  Little,  0  App.  Dlr.  627, 
39  N.  X.  Supp.  671,  154  N.  1.  147,  47  N.  E. 
970.  The  case  cited  Impresses  us  as  striking- 
ly similar  in  Its  facts  to  the  one  In  band. 
As  the  will  Involved  In  that  case  Is  set  forth 
morie  fully  In  the  Appellate  Division  reports 
than  in  our  own,  we  quote  therefrom  the 
residuary  clause  as  follows: 

"Second.  I  give,  devise  and  bequeath  all 
the  remainder  of  my  estate,  both  real  and 
personal,  to  my  executors  her.elnafter  nam- 
ed, and  the  survivor  of  them,  In  trust,  how- 
ever, for  the  uses  and  purposes  hereinafter 
set  forth,  to  take  the  possession,  care  and 
management  thereof,  to  let  or  lease  the  real 
estate  and  safely  Invest  the  personal  estate, 
to  collect  the  rents  and  Income  and  to  pay 
taxes,  assessments,  insurance,  cost  of  re- 
pairs and  other  proper  charges  thereon,  and 
pay  over  the  net  Income  of  my  said  estate, 
as  follows: 

"1st.  I  direct  my  said  executors  to  pay 
my  beloved  wife,  Jane  Cooper,  the  sum  of 
five  hundred  dollars  per  year,  each  and  every 
year  during  her  natural  life,  to  be  paid  half- 
yearly,  or  quarterly,  If  practicable,  which 
said  sum  Is  hereby  given  in  lieu  of  dower. 

"2d.  I  direct  my  said  executors  to  pay 
to  my  sister,  Rebecca  Cooper,  the  yearly 
sum  of  four  hundred  dollars,  each  and  every 
year  during  her  natural  life,  payable  quar- 
terly. 

"3d,  I  direct  my  said  executors  to  pay  all 
the  remainder  of  the  Income  of  my  estate, 
after  paying  the  above-mentioned  legacies 
to  my  wife  and  sister  as  follows:  One-half 
of  the  remainder  of  the  Income  of  my  said 
estate  to  my  daughter,  Sarah  Jane  Little 
<formerly  Cooper),  for  and  during  her  natural 
life,  and  the  other  half  of  the  remainder  of 
my  said  income  to  my  daughter,  Mary  E. 
Cooper,  for  and  during  her  natural  life, 
said  income  to  be  paid  half-yearly  or  quar- 
terly, if  practicable. 

"4tb.  Should  either  of  my  said  daughters 
die  without  lawful  Issue,  during  the  life 
of  the  other,  I  give  the  share  of  the  deceased 
sister  in  my  estate  to  the  survivor. 

"5th.  Should  either  die  during  the  life 
of  the  other,  leaving  lawful  issue,  I  direct 
the  share  of  such  deceased  sister  to  be  paid 
to  her  children,  share  and  share  alike. 

"6th.  At  the  death  of  my  two  daughters, 
Sarah  Jane  Little  and  Mary  E.  Cooper, 
I  give,  devise  and  bequeath  all  my  property, 
both  real  and  personal,  to  their  children, 
one-half  to  the  children  of  each  dan^ihtcr, 
share  and  share  alike,  per  stirpes  and  not 
per  capita.  Should  either  of  my  said  daugh- 
ters die  without  leaving  lawful  Issue,  then 
I  give  all  my  estate  to  the  children  of  the 


other,  share  and  share  alike.  Should  both 
of  my  said  daughters  die  without  leaving 
lawful  Issue,  my  estate  shall  thai  go  to  my 
heirs  at  law." 

When  this  will  came  before  us  for  oonstme- 
tlon,  all  the  judges  united  In  holding  that 
"there  was  created  a  valid  tmst  Aepeadesit, 
as  to  Its  duration,  npon  the  lives  of  the  two 
daughters;  that  the  annuities  to  the  wife 
and  sister  were  a  charge  upon  the  residuary 
estate,  whether  held  In  trust  or  freed  then- 
from  by  the  falling  In  of  the  selected  lives; 
and  that,  at  the  termination  of  the  tmst 
the  present  value  of  the  annuities  should 
be  ascertained  and  the  amount  paid  over 
to  the  annuitants  and  the  remainder  of  the 
estate  distributed  to  the  remalndermoi,  dis- 
charged of  any  lien." 

Analogy  is  seldom  so  exact  as  that  which 
exists  between  these  two  wills,  and  we  are 
unable  to  distinguish  the  case  before  as 
from  the  case  cited.  The  facts  are  almost 
Identical,  and  the  same  principle  must  govern 
both.  The  testator  In  each  measured  the 
trust  by  the  lives  of  his  two  daughters.  As 
long  as  either  of  them  lived,  the  trust  con- 
tinued, and  it  died  with  the  last  survivor. 
In  each  case  the  executors  were  ordered  to 
pay  out  of  the  net  income  a  certain  sum 
annually,  to  the  widow  "during  her  natural 
life"  In  lien  of  dower.  In  the  Cooper  will 
that  sum  was  held  to  be  an  annuity,  although 
the  testator  did  not  so  name  It,  while.  In 
the  will  before  us,  he  spoke  of  It  as  the 
"annuity  or  dower  interest"  of  his  wife. 
Although  In  the  earlier  case  there  were 
words  of  direct  gift  to  the  widow  In  addition 
to  the  direction  to  pay,  still  there  was  but  a 
naked  direction  to  pay  to  the  "sister,  Bebec- 
ca  Cooper,  the  yearly  sum  of  $400  each  and 
every  year  during  her  natural  life,"  and 
thus  the  parallel  between  the  facts  of  the 
two  cases  continues.  The  provision  for  the 
widow  bears  the  same  relation  to  the  tmst 
in  the  one  case  as  in  the  other,  but  in  nei- 
ther was  it  intended  to  affect  the  duration 
thereof.  It  was  made  a  charge  opon  the 
residuary  estate,  but  this  did  not  prolong 
the  period  of  the  tmst,  and,  when  the  trust 
ended,  the  charge  continued  if  the  widow 
still  survived.  The  trust  was  measured 
by  the  lives  of  the  daughters  and  the  cor- 
pus vested,  subject  to  the  charge  when  those 
lives  fell  In,  while,  If  the  widow  was  still 
living,  the  value  of  her  annuity  when  com- 
puted and  paid  would  discharge  the  Ilea. 
The  estate  could  thus  be  divided  as  soon  as 
the  daughters  died  and  the  command  of  the 
statute  in  all  things  observed.  The  gift 
to  the  wife  was  not,  as  Is  frequenUy  the 
case,  a  paramoimt  object,  for  the  property 
was  mostly  real  estate,  and  the  will  gave 
her  less  than  the  law.  Her  election  to  take 
dower,  however,  does  not  affect  the  ques- 
tion presented,  which  is  governed  by  what 
might  have  happened,  not  by  what  has  hap- 
pened. We  regard  further  discussion  of  the 
subject  as  unnecessary,  for  the  principle  of 
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stare  decisis,  u  well  as  the  rale  reqairlng 
a  constrnctlon  which  will  preserve  a  will 
rather  than  destroy  It,  when  possible,  com- 
pel as  to  bold  the  trust  to  be  ralld  and 
1)lnding  in  erery  respect 

This  conclnsion  makes  it  necessary  to 
■decide  the  qaestlon  which  this  action  was 
brought  to  settle,  and  which  was  tbe  only 
.question  considered  upon  the  first  trial,  name- 
ly: As  the  son  James  died  after  the  testa- 
tor, what  is  to  become  of  his  share  of  both 
income  and  corpus?  ProTlsion  is  made 
by  tbe  will  for  the  children  who  survive 
^the  testator  and  for  the  issue  of  such  as  do 
-not  'survive  him,  but  no  disi)ositlon  is  made 
of  either  Income  or  corpus  as  to  a  child  dying 
without  issne  during  the  existence  of  the 
trust  Thus  there  wa»  a  failure  to  provide 
for  tbe  contingency  which  happened  through 
tbe  death  of  the  youngest  child  without  Is- 
sue. Neither  the  aged  testator  nor  the  per- 
son whom  he  employed  to  draw  his  will 
apparently  thought  of  that  possibility.  There 
is  no  express  gift  of  the  share  which  James 
would  have  taken  had  he  lived,  and  nothing 
from  which  a  gift  can  fairly  be  implied. 
Tbe  corpus  vested  in  tbe  trustees  until,  or, 
to  use  the  language  of  the  testator,  "upon 
the  death"  of  his  two  daughters,  when  be 
'devised  and  bequeathed  "the  entire  estate" 
In  remainder.  The  gift  was  to  take  eftect 
in  futuro,  not  In  praesentl.  He  did  not  give 
as  of  the  date  of  the  will,  but  as  of  the  date 
when  tbe  last  of  the  selected  lives  fell  In. 
The  only  gift  of  the  remainder  is  "upon  the 
death"  of  Mary  and  Heglna,  while  the  gift 
of  the  income  is  through  the  direction  for 
tbe  annual  payment  thereof.  After  the  death 
of  James  the  Income  could  no  longer  be  paid 
to  blm,  and  there  was  no  direction  to  pay 
it  to  any  one  else,  under  the  circumstances 
then  existing.  Tbe  testator  did  not  Intend 
that  the  residuary  estate  should  vest  in  any 
of  his  heirs  upon  his  death  subject  to  the 
execution  of  the  trust  but  only  upon  the 
death  of  bis  daughters  after  the  trust  had 
been  executed.  Until  that  time  arrived,  he 
gave  nothing  except  through  the  direction 
to  the  trustees  to  pay  over  the  net  annual 
Income.  When  that  time  arrived,  he  gave 
the  remainder  to  the  issue  of  his  two  daugh- 
ters, naming  each,  and  to  his  three  sons, 
naming  each,  "or  to  the  Issue  of  either  of 
said  sons,  if  they  shall  have  previously  died 
leaving  issue."  From  the  age  of  his  children 
as  compared  with  his  own,  and  from  the 
fact  that  the  gift  in  remainder  was  not  to 
take  effect  until  both  his  daughters  died, 
■he  evidently  meant  by  the  word  "previously" 
a  death  during  the  continuance  of  the  trust 
and  not  during  his  own  life.  Until  tbe  trust 
ended  be  did  not  Intend  that  his  residuary 
estate  should  vest  so  that  it  could  be  sold 
and  squandered.  Lewisobn  v.  Henry,  179 
N.  Y.  352,  72  N.  B.  239. 

We   think,   as   was   held  by   the  Special 

Term    upon   the   first   trial   (44   Misc.   Rep. 

•6,  89  N.  Y.   Supp.   706),   that  the  testator 


died  Intestate,  both  as  to  the  Income  and 
corpus,  with  reference  to  anj  child  dying 
intestate  and  without  issue  during  the  period 
of  the  trust  Therefore  the  grandchild 
Charles  Eagan,  although  excluded  from  any 
participation  in  the  division  of  the  residuary 
estate  as  made  by  the  will,  is  not  excluded 
from  participating  In  the  division  of  such 
part  as  must  be  made  by  the  statute  of 
descents  and  distributions. 

The  Judgments  of  the  Special  Term  and 
of  the  Appellate  Division  should  be  reversed, 
and  tbe  cause  remitted  to  Special  Term, 
with  direction  to  enter  Judgment  In  accord- 
ance with  opinion,  costs  to  all  parties  pay- 
able out  of  the  estate. 

CUUMN,  O.  J.,  and  O'BRIEN,  EDWABD 
T.  BARTLETT,  HAIGHT,  mSCOCE.  and 
CHASE,  JJ.,  concur. 

Judgment  accordingly. 


(188  N.  T.  861) 

!  In  re  LONG  ACRE  ELECTTRIO  LIGHT  & 

j  POWER  (X). 

;  (C!ourt  of  Appeals  of  New  York.    April  30, 1907.) 

!  1.  Feanchises— Right  or  Pubchaseb  at  Rk- 

j      ceivgb's  Sale— Tbansfeb. 

I  Where  a  corporation  accepted  a  franchise 

to  use  streets  for  conducting  electricity  to  con- 
sumer?, and  made  a  voluntary  conveyance  of  it 
to  an  individual,  who  assigned  it  to  another  com- 
pany, and,  that  company  becoming  insolvent 
the  franchise  was  sold  at  a  receiver's  sale,  tbe 
purchaser  acquired  all  the  rights  conferred  by 
the  original  franchise. 

[Ed.  Note.— For  cases  in  point  see  C!ent  Dig. 
vol.  2S,  Franchises,  |  5.] 

2.  Samb— Vai-idity  of  Assiqnmbnt. 

An  electrical  subway  company  is  required 
by  law  to  lease  and  allot  space  to  any  corpora- 
tion having  power  to  operate  electrical  conduct- 
ors in  any  street,  etc.,  in  New  York  City,  In- 
cluding any  corporation  having  the  right  to  sup- 
ply electricity.  Held,  where  a  corporation  ap- 
plying for  space  derived  its  title  to  a  franchise 
to  use  the  streets  to  conduct  electricity  through 
an  assignment  from  the  corporation  to  which 
the  franchise  was  granted  to  an  individual,  the 
subway  company  could  not  question  the  valid- 
ity of  such  assignment  as  a  ground  for  refusing 
to  allot  space  to  the  applicant,  that  being  a 
question  which  only  the  state  or  the  municipalit} 
could  raise;  the  assignment  being  not  void,  but, 
at  the  most,  voidable  at  the  election  of  the  state 
or  city. 

8.  Electbicitt  —  StrawAT  Company  —  Appli- 
cation roB  Sfack  —  Consent  or  Commis- 
si onek. 

Under  the  rules  governing  the  municipal  de- 
partment having  charge  of  the  water  snpply, 
gas.  and  electricity  of  New  York  City,  provid- 
ing that,  when  application  has  been  made  to  the 
Electrical  Subway  Company  and  space  has  been 
assigned  for  conduits  in  the  subway,  the  consent 
of  the  commissioner  must  be  obtained  before  any 
conductors  of  electricity  are  placed  in  the  space 
so  assigned,  the  subway  company  may  not  refuse 
an  application  for  space  because  such  consent 
of  the  commissioner  has  not  t>een  first  obtained. 

Appeal  from  Supreme  Court  Appellate  Divi- 
sion, Second  Department 

Application  of  the  Long  Acre  Electric  Light 
&  Power  (Company  for  mandamus  to  compel 
the  Consolidated  Telegraph  &  Electrical  Sub- 
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way  Company  to  aesign  space  In  its  subway. 
From  an  order  of  the  Appellate  Division, 
First  Department  (102  N.  Y.  Supp.  242,  117 
App.  DIt.  80),  affirming  an  order  of  the  Spe- 
cial Term  (101  N.  T.  Supp.  460)  granting  a 
peremptory  writ,  defendant  appeals.  Af- 
firmed. 

Alton  B.  Parker,  for  appellant  Cbarles 
F.  Brown,  for  respondent 

O'BRIEN,  J.  This  case  presents  a  contro- 
versy lietween  two  corporations,  wblcli  as- 
sumes tbe  form  of  an  application  for  a  per- 
emptory writ  of  mandamus.  The  applica- 
tion was  granted  and  tbe  order  affirmed  on 
appeal.  There  Is  no  controversy  about  the 
facts,  but  tbere  is  In  regard  to  tbe  law  govern- 
ing the  case.  Tbe  corporate  powers  and  du- 
ties of  the  defendant  may  be  described  In 
general  terms  without  speclflc  reference  to 
tbe  contract  and  legislative  acts  conferring 
upon  it  as  it  is  claimed,  tbe  powers  which 
It  is  authorized  and  bound  to  exercise.  It 
has  authority,  and  it  is  its  duty,  to  construct 
and  maintain  conduits  for  carrying  wires  for 
other  corporations  authorized  to  operate  elec- 
trical conductors  In  the  city  of  New  Yorls. 
In  this  discussion  it  will  be  called  the  "Sub- 
way Company."  It  Is  Its  duty  to  lease  and 
allot  space  to  any  corporation  "having  pow- 
er to  operate  electrical  conductors  In  any 
street  highway  or  public  place  In  tbe  city 
of  New  York  that  may  apply  for  tbe  same. 
Including  any  company  or  corporation  having, 
or  which  shall  acquire,  lawful  power  to  manu- 
facture, use  or  supply  electricity."  The  stat- 
ute also  provides  that  mandamus  may  issue  If 
tbe  defendant  should  refuse  or  fall  to  perform 
the  duties  and  obligations  assumed  by  It 
Laws  1887,  p.  930,  c.  716,  {  7. 

Tbe  relator  applied  to  the  defendant  with 
a  request  that  It  assign  to  It  space  in  the 
subway  for  Its  electrical  conductors.  The 
request  was  refused,  and  hence  the  applica- 
vlon  for  a  writ  of  mandamus  and  tbe  con- 
troversy presented  by  this  appeal.  The  re- 
fusal was  mainly  on  tbe  ground  that  tbe 
relator  was  not  authorized  to  operate  elec- 
trical conductors  In  tbe  city,  and  the  origin 
and  history  of  the  relator  and  the  franchise 
In  question  are  very  Important  in  considering 
that  question.  In  March,  1885,  a  corporation 
was  created  to  operate  electrical  conductors 
In  the  city  of  New  York,  which,  for  brevity, 
will  be  called  the  "American  Company."  In  | 
May,  1887,  tbe  municipal  authorities  of  tbe 
city  granted  to  this  corporation  a  franchise 
to  locate  and  erect  poles  and  bang  wires 
and  fixtures  thereon  and  place,  construct,  and 
use  wires,  conduits,  and  conductors  for  elec- 
trical purposes  in,  over,  and  under  tbe  streets. 
Xn  1888  this  corporation,  having  accepted  the 
franchise,  assigned  It  to  another  corporation 
which,  for  brevity,  will  be  called  the  "Illuml- 
uatlng  Company."  The  assignment  was  not 
tioade  directly  to  that  company,  but  to  one 
Frederick  B.  Townsend,  on  April  18,  1888. 
On  the  29tb  of  December,  1888,  Townsend 


and  two  other  persons  filed  a  certificate  by 
which  the  Illuminating  Company  was  creat- 
ed. Townsend,  obviously  being  a  mere  con- 
duit for  transmission  of  tbe  title  of  tbe  Amer- 
ican Company  to  the  Illomlnating  Company, 
assigned  tbe  franchises  to  the  new  corpora- 
tion. The  defendant's  contention  Is  that  ttiis 
transaction  constitutes  a  defective  link  ixi  tbe 
relator's  chain  of  title  to  tbe  original  fran- 
chise. 

In   1889   the   Illuminating  Company    com- 
menced operations   under  tbe  franchise   ao 
acquired  by  erecting  poles  and  wires,   and 
supplied  to  the  public  electric  lights  to  tbe 
extent  to  which  its  facilities  were  equal,  and 
continued  to  do  so  for  more  than  a  year  and 
until  its  poles  and  wires  were  cat  down  and 
removed  by  the  municipal  authorities,  in  con- 
junction with  a  legislative  board,  possessing 
tbe  power  to  cause  all  overhead  wires  to  be 
removed  and  placed  underground.    It  scans 
that  at  that  time  tbere  were  no  subways  for 
tbe  reception  of  electrical  conductors  in  that 
part  of  tbe  city,  and  tbe  Illuminating  Com- 
pany became  incapacitated  from  folly  pro- 
viding for  its  customov;  but  for  a  consideir- 
able  time  after  its  poles  were  removed   It 
continued  to  furnish  lights  in  tbe  bnlldlng 
where  Its  station  was  located  and  to  otber 
customers  in  the  same  block.    The  destmc- 
tlon  of  its  property  resulted  in  financial  em- 
barrassment, and  in  or  about  October,  1897. 
a  Judgment  creditor  instituted  sequestration 
proceedings   against  the  corporation   and   a 
receiver  was  appointed.     After  Judgment  in 
November,  1897,  the  court  directed  the  re- 
ceiver to  sell  tbe  francblso  at  public  auction 
to  the  highest  bidder,  and  tbe  receiver  there- 
upon sold  it  to  one  MIntum,  which  sale  was 
duly  confirmed  by  the  court    In  March,  1906, 
Minturn  assigned  it  to  the  relator.    Tbe  rela- 
tor was  incorporated  In  April,  1903,  and  was 
authorized  to  "manufacture,  generate,  trans- 
mit furnish,  supply  and  distribute  electricity 
for  light,  heat  power  or  otber  purposes,  and 
to  light  by  electricity  streets,  avenues,  parks, 
public  and  private  buildings,"  etc..  In  tbe 
city  of  New  York. 

Tbe  defendant's  principal  contention  Is  tbat 
tbe  franchise  granted  by  the  municipal  an- 
thorlties  to  tbe  original  American  Company 
has  not  passed  to  the  relator,  and  that  al- 
though It  possesses  certain  powers  under  its 
certificate.  It  has  no  power  to  compel  the 
defendant  to  allot  to  it  space  In  tbe  subway, 
not  being  a  corporation  authorized  to  operate 
electrical  conductors. 

It  seems  to  me  to  be  very  clear  that  tbe 
transfer  to  Minturn  under  his  pnrchase  at 
the  receiver's  sale  vested  bim  with  all  the 
rights  conferred  by  the  original  franchise.  It 
cannot  be  disputed  that  a  franchise  to  operate 
electrical  conductors  In  tbe  streets  la  prop- 
erty, taxable,  alienable,  subject  to  levy  and 
sale  under  execution  and  to  condemnation 
under  the  exercise  of  tbe  power  of  eminent 
domain.  People  v.  O'Brien,  111  N.  Y.  1,  18 
N,  B.  602,  2  L.  B.  A  255,  7  Am.  St  Rep.  684. 
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So  the  defendant's  objection  must,  we  think, 
be  confined  to  the  transfer  to  Townsend, 
which  was  voluntary,  thongb  obviously  made 
to  transmit  tbe  rights  acquired  by  the  orig- 
inal company  to  another  corporation  about  to 
be  formed,  and  which  was,  In  fact,  formed. 
The  question,  so  far  as  concerns  that  trans- 
fer. Is  whether  the  original  American  C!om- 
pany  had  the  power,  by  a  written  assignment, 
to  vest  In  him  the  property  right  to  use  the 
streets  theretofore  acquired  from  the  mn- 
nicipall^.  But,  if  It  should  be  assumed  that 
the  right  to  this  secondary  franchise  could 
not  be  transferred  to  an  Individual,  the  de- 
fendant would  still  have  to  meet  and  over- 
come the  objection  that  such  a  question  conid 
only  be  raised  by  the  state  or  by  the  mu- 
nicipality. If  the  company  lias  been  guilty 
of  an  act  ultra  vires,  the  state  might  per- 
haps proceed  against  It  for  a  forfeiture  of 
its  franchise,  or  the  city  might,  if  the  ques- 
tion was  properly  presented,  avail  itself  of 
it ;  but  It  is  not  open  to  tbe  defendant  to  raise 
the  question  In  this  proceeding.  It  can  be  of 
no  concern  to  tbe  defendant  whether  tbe 
relator,  deriving  Its  title  as  stated,  or  the 
original  company,  applied  for  space  In  the 
subway.  Starin  v.  Edson,  112  N.  T.  206,  19 
N.  E.  670;  National  Bank  v.  Matthews,  98 
U.  S.  621,  25  L.  Ed.  188;  National  Bank  v. 
Whitney,  103  TJ.  S.  99,  26  L.  Ed.  443 ;  Ayers 
V.  Aus.  Banking  Co.,  L.  R.  [3  P.  C]  548; 
Bath  Gas  Light  Co.  v.  Clafly,  151  N.  Y.  24, 
45  N.  E.  390,  36  L.  R.  A.  664;  Common- 
wealth V.  Ins.  Co.,  6  Mass.  230,  4  Am.  Dec. 
50.  In  Thompson  on  Corporations,  S  6030, 
the  principle  is  stated  as  follows:  "Where 
a  contract  of  a  corporation  has  been  executed 
by  the  parties  to  it.  It  is  not  competent  for  a 
mere  stranger  to  the  contract  to  assail  it 
and  deprive  the  corporation  of  the  advantage 
from  it  upon  the  ground  that  It  was  inter- 
dicted by  the  charter ;  and  in  general  it  may 
be  said  that  one  whose  rights  are  not  in- 
juriously affected  by  reason  of  the  fact  that 
a  corporation  Is  acting  in  excess  of  its  pow- 
ers or  beyond  the  warrant  of  law  has  no 
standing  In  court  to  complain  of  tbe  same. 
These  considerations  bring  us  to  the  some- 
what new  and  growing  doctrine  that  whether  a 
corporation  has  acted  in  excess  of  its  granted 
powers  or  in  the  face  of  an  expressed  or 
Implied  statutory  prohibition  is  one  which 
cannot  be  raised  in  litigation  between  it  and 
a  private  party,  or  between  private  parties, 
but  can  only  be  raised  by  the  state  in  a  di- 
rect proceeding  either  to  forfeit  tbe  fran- 
chise of  the  corporation  or  to  subject  it  to 
punishment  for  doing  the  nnlawful  act" 
Thompson  on  Corporations,  S  6033.  In  this 
view  of  the  case,  it  Is  not  necessary  to  go 
into  any  extensive  examination  of  the  legal 
question,  so  ably  discussed  by  counsel,  claim- 
ing that  tlie  corporation  to  which  the  second- 
ary franchise  was  granted  was  powerless  to 
transfer  its  rights  to  an  individual. 


Considering  the  condition  of  the  law  in  this 
state  to-day,  concerning  the  power  of  a  cor- 
poration to  transfer  secondary  franchises  to 
an  individual,  I  think  it  would  not  be  wise 
to  hold  that  such  a  transfer  is  void.  The 
power  to  mortgage  its  franchise  would  seem 
necessarily  to  include  the  power  to  sell  and 
dispose  of  It.  The  American  Company,  which 
procured  the  franchise,  was  Incorporated  un- 
der tbe  general  manufacturing  act  of  1848, 
which  gave  to  corporations  organized  under 
It  power  to  hold,  purchase,  and  convey  real 
and  personal  property.  The  franchise  being 
property.  It  could  be  transferred  through  the 
execution  of  a  mortgage;  and  I  am  unable 
to  discover  any  reason  why  an  individual 
could  not  purchase  any  personal  property 
covered  by  the  mortgage.  Chapter  638,  p. 
1436,  Laws  1893,  confers  power  on  corpora- 
tions, other  than  railroad  corporations,  to 
sell  and  conv^  their  franchises  to  other  cor- 
porations. While  this  statute  does  not  apply 
to  the  assignment  In  question,  it  indicates 
the  public  policy  of  tbe  state.  There  can  be 
no  doubt  that  in  some  of  the  text-boolu,  as 
well  as  in  some  of  the  adjudged  cases,  ex- 
pressions may  be  found  which  would  seem  to 
support  the  broad  doctrine  that  such  a  trans- 
fer by  a  corporation  to  an  Individual  is  ab- 
solutely void,  and  of  no  more  force  than  if 
it  had  never  be&a  made.  But,  whatever  may 
have  been  the  law  originally  on  this  question, 
such  a  doctrine  has  long  been  practically  ig- 
nored in  this  state.  The  text-books  also  rec- 
ognize the  fact  that  the  drift  of  authority 
has  been  In  the  direction  of  sanctioning  trans- 
fers such  as  was  made  to  Townsend  In  this 
case.  Many  of  tbe  cases  where  the  courts 
have  recognized  and  sanctioned  such  trans- 
fers do  not  appear  to  have  been  based  on 
any  special  statute  authorizing  It  As  was 
said  by  Judge  Ruger  In  Woodruff  v.  Erie 
Ry.  Co.,  93  N.  T.  609:  "The  transfer  to  an 
individual  may  not  tte  expressly  authorized 
by  statute,  but  neither  is  It  expressly  pro- 
hibited, and  the  validity  of  such  a  ttansfer, 
granting  the  power  to  make  it  is  recognized 
by  chapter  682,  p.  1335,  of  the  Laws  of  1864. 
We  have  carefully  examined  the  several  cases 
cited  by  tbe  learned  counsel  for  the  respond- 
ent in  support  of  the  claim  that  the  lease 
to  the  plaintiff  was  contrary  to  public  policy 
and  therefore  void,  and  do  not  think  them 
applicable  to  tbe  condition  of  the  law  as  it 
exists  In  this  state."  Judge  Andrews,  In  Bath 
Gas  Light  Co.  v.  Claffy,  151  N.  Y.  24,  45  N. 
E.  390,  36  L.  R.  A.  664,  says:  "We  think 
the  demands  of  public  policy  are  fully  satis- 
fled  by  holding  that  as  to  the  public,  the 
lease  was  void;  but  that  as  between  the 
parties,  so  long  as  the  occupation  under  tbe 
lease  continued,  the  lessee  was  bound  to  pay 
the  rent  and  that  Its  recovery  may  be  en- 
forced by  action  on  the  covenant"  In  that 
case  the  validity  of  a  lease  by  one  lighting 
company  to  another  was  under  consideration. 
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We  tbink  that  the  asslgnmoit  made  by  the 
American  Company  to  Townsend,  and  the 
rabseqnent  transfer  of  the  franchise  by  him 
to  another  corporation,  did  not  constitute  a 
defense  to  the  relator's  right  to  exercise 
the  franchise.  The  most  that  can  be  claim- 
ed for  the  transaction  is  that  It  was  voidable 
at  the  election  of  the  state  or  city.  Wood- 
ruff T.  Erie  Ry.  C!o.,  supra;  Parlcer  v.  EI- 
mlra,  C.  &  N.  R.  R.  Co.,  165  N.  I.  274,  59 
N.  B,  81 ;  Minor  v.  Brie  R.  R.  Co.,  171  N.  Y. 
573,  64  N.  E.  454 ;  People  ▼.  O'Brien,  supra ; 
Bath  Gas  L.  Co.  v.  ClafTy,  supra ;  Palmer  v. 
Cypress  HIU  Cemetery,  122  N.  Y.  435,  25  N. 
£.  983;  Holmes  &  O.  Mfg.  Co.  t.  H.  &  W. 
Metal  Co..  127  N.  Y.  252,  27  N.  B.  831,  24 
Am.  St  Rep.  448. 

Tbe  contention  Is  also  made  in  behalf  of 
the  defendant  that  the  relator  should,  in 
the  first  instance,  have  applied  to  the  mti- 
nicipal  department  having  control  of  the  sup- 
ply of  water,  gas,  and  electricity  for  permis- 
sion to  place  Its  conductors  in  the  subway, 
and  hence  that  the  application  for  the  writ 
was  premature.  It  is^  no  doubt,  true  that 
the  relator  must  procure  such  a  permit  at 
some  time;  otherwise  the  subway  cannot  be 
uncovered  to  receive  the  cables,  or  the  street 
interfered  with.  It  is  not  necessary,  how- 
ever, that  the  application  for  such  a  permit 
must  precede  the  application  to  the  defendant 
to  assign  space.  Under  the  rules  governing 
tbe  municipal  d^artment  having  charge  of 
the  water  supply,  gas,  and  electricity,  it  Is 
provided  that  "when  applications  have  been 
made  and  space  assigned  for  conduits  under 
ground  the  written  consent  of  the  commis- 
sioner must  be  obtained  before  any  conduct- 
ors are  placed  in  the  space  so  assigned."  It 
would  I>e  useless  for  tbe  relator  to  malce  an 
application  for  a  permit  to  open  the  subway 
and  interfere  with  the  street  until  it  was 
first  determined  whether  it  could  use  the  sub- 
way for  its  conductors.  Indeed,  the  commis- 
sioner, on  refusal,  could  not  be  compelled  to 
uncover-  the  subway  or  interfere  with  the 
street  until  the  right  involved  in  this  appli- 
cation was  first  determined.  People  ex  rel. 
N.  Y.  Electric  Lines  Co.  v.  Squire,  107  N.  Y. 
693,  14  N.  E.  820,  1  Am.  St  Rep.  893. 

There  are  some  minor  questions  tn  the  case 
which  have  been  discussed  by  counsel,  but 
they  seem  to  have  been  correctly  disposed  of 
in  tbe  courts  below,  and  it  is  not  needful  to 
refer  to  them  here.  The  legal  obstacles  urged 
against  the  relator  have  been  examined,  and 
we  tbink  they  are  not  tenable,  or  sufficient 
to  defeat  tbe  relator's  application. 

Tbe  order  appealed  from  should  be  affirm- 
ed, with  costs. 

EDWARD  T.  BARTLBTT,  HAIGHT,  HIS- 
COCK,  and  CHASE,  JJ.,  concur;  CULLEN, 
C.  J.,  and  YANN,  J.,  not  voting. 

Order  aflirmed. 


MEMORANDUM  DECISIONS. 


ADAMS  et  al..  Respondents,  t.  BRISTOL, 
Appellant,  et  al.  (Court  of  Appeals  of  New 
York.  Jan.  29,  1907.)  Appeal,  by  permission, 
from  an  order  of  the  Appellate  Dirision  of  the 
Supreme  Court  in  the  First  Judicial  Depart- 
ment (114  App.  Div.  390,  100  N.  Y.  Supp.  145), 
entered  July  12,  1906,  which  affirmed  an  inter- 
locutory judKinent  of  Special  Term  directing  a 
sale  of  certain  real  estate  in  partition.  David 
McClure  and  Arthur  O.  Townsend,  for  appel- 
lant.    Payson   Merrill,   for   respondents. 

PER  CURIAM.  Order  affirmed,  with  cost*, 
and  question  certified  answered  in  the  affirma- 
tive. 

CULLEN,  C.  J.,  and  EDWARD  T.  BART- 
LETT,  HAIGHT.  VANN,  WERNER,  WIL- 
LARD  BAKTLETT,  and  HISCOCK,  Jj.,  con- 


ADKINSON,  Respondutt  v.  STATE,  Aroel- 
lant.  (Court  of  Appeals  of  New  York.  Feb. 
19,  19070  Appeal  from  a  judgment  of  the  Ap- 
pellate Divisioa  of  the  Supreme  Court  in  th» 
Third  Judicial  Department  (114  Appu  Div.  249, 
99  N.  Y.  Supp.  792).  entered  July  16.  1906. 
which  affirmed  a  determination  of  tne  Conrt  of 
Claims  awarding  damages  to  the  plaintiff  for 
injuries  to  growing  crops  arising  from  the  flood- 
ing of  lands  by  water  discharged  from  the  ^e 
Canal.  Julius  M.  Mayer.  Atty.  Oen.  (Willis  H. 
Tennant  of  counsel),  for  the  State.  James 
Wright  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  O.  J.,  and  GRAY.  EDWARD  T. 
BARTLBTT,  HAIGHT,  WILLARD  BART- 
LETT,  HISCOCK,  and  CHASE.  JJ.,  concur. 


ARKEiNBURGH,  Respondent,  t.  ARKEN- 
BURGH,  Appellant.  (C!oart  of  Appeals  of  New 
York.  March  12,  1907.)  Appeal,  by  permia- 
sion,  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  First  Judicial  De- 
partment (114  App.  Div.  436,  99  N.  Y.  Supp. 
1127;  114  App.  Div.  913,  100  N.  Y.  Supp. 
1104),  entered  July  12,  1906,  which  affirmed  an 
order  of  Special  Term  denying  a  motion  to  va- 
cate an  order  directing  a  sale  of  attached  prop- 
erty. The  following  question  was  certified: 
"Whether,  upon  the  said  record,  the  Supreme 
Court  had  power  under  section  706  of  the  Code 
of  Civil  Procedure  or  otherwise  to  direct  the 
sheriff  to  sell,  under  an  execution  in  this  action 
issued,  the  personal  property  attached  under 
the  warrant  of  attachment  issued  therein,  in- 
cluding the  judgment  recovered  in  the  action  in 
aid  of  the  attachment  or  the  claim  embraced 
therein."  (Charles  Eidward  Souther,  for  appel- 
iant.    Robert  Forsyth  Little,  for  respondent. 

PER  CURIAM.  Order  affirmed,  with  costii 
Question  certified  answered  in  the  aifflrmative. 

OULLEN,  G.  J.,  and  GRAY,  EDWARD  T. 
BARTLBTT,  HAIGHT,  VANN,  WKRNBB, 
and  CHASE,  JJ.,  concur. 


BAKER,  Respondent  ▼.  D.  APPLBTON  tt 
CO.,  Appellant.  (Court  of  Appeals  of  New  York. 
Feb.  1,  1907.)  Appeal  from  a  judgment  of  tbe 
Appellate  Division  of  the  Supreme  Conrt  in  the 
iSecond  Judicial  Department  (107  App^  Div.  858. 
90  N.  Y.  Supp.  125).  entered  October  14,  1905, 
tttfirming  a  judKment  in  favor  of  plaintiff  en- 
tered upon  a  verdict  directed  by  the  court  and 
an  order  denying  a  motion  for  a  new  trial  in  an 
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action  to  recover  for  breach  of  contract  of  em- 
ployment. William  V.  Bowe  and  William  P. 
Corliss,  for  appellant.  Jabitriii  Holmes  and 
Bpbraim  Williams,  tor  respondent. 

PKR  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLBN,  C.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  VANN,  WERNER,  HISCOCK, 
and  CHASE,  JJ.,  concur. 


BAKER  y.  METROPOLITAN  LIFE  INS. 
CO.  et  al.  (Court  of  Appeals  of  New  York. 
Feb.  19,  1907.)  Appeal  from  a  judgment  of  the 
Appollate  Division  of  the  Supreme  Court  in  the 
First  Judicial  Department  (111  App.  Div.  500, 
97  N.  Y.  Supp.  1088),  entered  March  16,  1906, 
affirming  a  judgment  in  favor  of  defendants  en- 
tered upon  a  decision  of  the  court  on  trial  at 
Special  Term  in  an  action  to  recover  on  a  policy 
of  life  insurance.  .Tohn  McG.  Goodale,  for  ap- 
pellant. Leonard  J.  Langbein  and  William  J. 
Boyhan,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  HAIGHT,  WILLARD  BART- 
LETT, HISCOCK,  and  CHASE,  JJ.,  concur. 


BARRETT  CHEMICAL  CO.,  Appellant,  T. 
STERN,  Respondent.  (Court  of  Appeals  of 
New  Yprk.  April  2,  ld07j  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  First  Judicial  Department 
(111  App.  Div.  913,  96  N.  Y.  Supp.  1113),  en- 
tered Febmary  2,  1906,  affirming  a  judgment 
in  favor  of  defendant  entered  upon  a  dismissal 
of  the  complaint  by  the  court  on  trial  at  Special 
Term  in  an  action  to  restrain  the  defendant 
from  using  certain  words  in  the  sale  or  adver- 
tisement of  a  certain  manufactured  product  as 
an  infringement  of  plaintiff's  trade-mark.  Wil- 
liam S.  Beaman,  for  appellant  Arthur  Fnrber, 
for  respondent.  _ 

PER  CURIAM.  Judgment  afBrmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY.  VANN.  WER- 
NER, WILLARD  BARTLETT,  HISCOCK, 
and  CHASE.  JJ..  concur. 


BERNSTEIN,  Respondent,  ▼.  KINNBAL- 
LY  et  al..  Appellants.  (Conrt  of  Appeals  of 
New  York.  April  2,  19070  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  First  Judicial  Department 
(113  App.  Div.  905.  99  N.  Y.  Supp.  1135)  en- 
tered May  29,  1906,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  vordict  and  an 
order  denying  a  motion  for  a  new  trial  in  an  ac- 
tion for  libel.  Benjamin  Patterson,  for  ap- 
pellants.   Nathan  Burkan,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAYiVANN.  WER- 
NER. WILLARD  BARTLETT,  HISCOCK, 
and  CHASE,  JJ.,  concur. 

BLAN(3K.  ■Respondent,  v.  PRESTON,  Ap- 
pellant. (Court  of  Appeals  of  New  York. 
March  15.  1907.)  Appeal  from  a  Jndgraent  of 
the  Appellate  Division  of  the  Supreme  Court  in 
the  Second  Judicial  Department  (113  App.  Div. 
911.  102  N.  Y.  Supp.  1127),  entered  July  7, 
1906.  modifying,  and  affirming  as  modified,  a 
judgment  in  favor  of  plaintiff  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term 
in  an  action  to  compel  specific  performance  of  a 
contract.  Alfred  Hayes,  Jr^  and  Charles  W. 
Dayton,  Jr.,  for  appellant  Edgar  V.  Frothing- 
ham,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
eoata, 
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CULLEN,  C.  J.,  and  EDWARD  T.  BART- 
LETT, HAIGHT,  VANN,  WERNER,  WIL- 
LARD BARTLETT,  and  HISCOCK,  JJ.,  con- 
cur. 


19,  1907J  Appeal  from  a  judgment  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  the 
First  Judicial  Department  (110  App.  Div.  691, 
97  N.  Y.  Supp.  485),  entered  February  2,  1906. 
affirming  a  judgment  in  favor  of  plaintiff  en- 
tered upon  a  verdict  directed  bjr  the  court  in  an 
action  to  recover  amounts  claimed  to  be  due 
under  an  alleged  contract  Laurence  Arnold 
Tanzer,  for  appellant  W.  H.  Van  Benschoten, 
for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  O.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  HAIGHT,  WILLARD  BART- 
LETT. HISCOCK,  and  CHASE,  JJ.,  concur. 


BREIDENBACH.  Respondent,  ▼.  MAYER. 
Appellant  (Court  of  Appeals  of  New  York. 
Feb.  1,  19(r7.)  Appeal  from  a  judgment  6t  the 
Appellate  Division  of  the  Supreme  Court  in  the 
First  Judicial  Department  fllO  App.  Div.  891, 
96  N.  Y.  Supp.  1115),  entered  December  30, 
1905,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  conrt  on  trial  at 
Special  Term  in  an  action  to  set  aside  an  al- 
leged transfer  of  property  by  the  bankrupt  here- 
in to  the  defendant  within  four  months  of  the 
filing  of  the  petition  in  bankruptcy.  I.  Henry 
Harris,  for  appellant  George  Malraison,  for 
respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY.  EDWARD  T. 
BARTLETT,  VANN,  WERNER,  HISCOCK, 
and  CHASE,  JJ.,  concur. 


BROOKLYN  UNION  ELEVATED  R.  CO., 
Respondent  v.  OLIFF  et  al..  Appellants. 
(Court  of  Appeals  of  New  York.  March  12, 
1907.)  Appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Ourt  in  the  Second 
Judicial  Department  (113  App.  Div.  817,  99 
N.  Y.  Supp.  222),  entered  June  26,  1906,  which 
affirmed  an  order  of  Special  Term  confirming 
the  report  of  commissioners  of  appraisal  ap- 
pointed to  assess  the  fee  damage  occasioned 
abutting  owners  by  reason  of  the  construction 
of  petitioner's  elevated  railroad.  Cyrus  V. 
Washburn  and  George  W.  Sickels,  for  am>el- 
lants.  Charles  L.  Woody  and  George  D.  Yeo- 
mana,  for  respondent 

PER  CURIAM.    Order  affirmed,  with  costs. 

CULLEN.  C.  J.,  and  GRAY.  EDWARD  T. 
BARTLETT,  HAIGHT,  VANN,  WERNER, 
and  CHASE,  JJ.,  concur. 


BROOKS,  Respondent,  v.  INTERNATION- 
AL RY.  CO.,  Appellant  (Court  of  Appeals  of 
New  York.  Feb.  19,  1907.)  Appeal  from  an 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Fourth  Judici&I  Department  (112 
App.  Div.  556,  98  N.  Y.  Supp.  765).  entered 
May  2,  1906,  which  reversed  a  judgment  in 
favor  of  defendant  entered  upon  a  dismissal  of 
the  complaint  by  the  court  at  a  Trial  Term 
and  an  order  denying  a  motion  for  a  new  trial 
and  granted  a  new  trial  in  an  action  to  recover 
for  the  death  of  plaintiflTs  intestate  alleged  to 
have  been  caused  by  defendant's  negligence. 
Porter  Norton,  for  appellant.  Eugene  M.  Bart- 
lett,  for  respondent 

PER  CURIAM.  Order  affirmed,  and  judg- 
ment absolute  ordered  against  appellant  on  the 
stipulation,  with  costs  in  all  courts. 
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CULLBN,  a  J-,  and  GRAY,  VANN,  WER- 
NER, WILLARD  BARTLBTT,  and  CHASE, 
JJ.,  concur.     HAIOHT,  J.,  not  Toting. 


BROWN,  AppeUant,  v.  LEARY,  Respondent 
(Court  of  Appeals  of  New  York.  Feb.  1,  1907.) 
Appeal  from  a  final  judemeut  in  favor  of  defend- 
ant, entered  February  21,  1005,  by  default,  af- 
ter failure  of  plaintiff  to  comply  with  the  terms 
of  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  First  Judicial  Depart- 
ment (100  App.  DiT.  421,  91  N.  Y.  Supp.  403), 
which  reversed  an  interlocutory  judgment  of 
Special  Term  overruling  a  demurrer  to  the 
complaint  and  sustained  such  demun-er,  with 
leave  to  amend  upon  payment  of  costs  in  an 
action  to  recover  for  the  conversion  of  certain 
pledged  securitieB.  Benjamin  E.  De  Groot  and 
Samuel  Campbell,  for  appellant.  Albert  A. 
Wray  and  Stephen  Gallaghan,  tor  respondent. 

PER  CURIAM.  Appeal  dismissed,  with 
costs. 

CULLEN,  O.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  VANN,  WERNER,  HISCOCK, 
and  CHASE,  JJ.,  concur. 


BROWN,  Appellant,  ▼.  LEARY,  Respondent 
(Court  of  Appeals  of  New  York.  Feb.  19, 
1907.)  Appeal  from  a  final  judgment  entered 
February  21,  1905,  upon  an  order  of  the  Ai>- 
pellate  Division  of  the  Supreme  Court  in  the 
First  Judicial  Department  (100  App.  Div.  421, 
91  N.  Y.  Supp.  463),  which  reversed  an  inter- 
locutory judgment  of  Special  Term  overruling 
a  demurrer  to  the  complaint  and  sustained  such 
demurrer  in  an  action  for  conversion.  Benja- 
min E.  De  Groot  and  Samuel  Campbell,  for  ap- 
I>ellant  Albert  A.  Wray  and  Stephen  Calla- 
ghan,  for  respondent 

PER  CURIAM.  Appeal  dismissed,  with 
costs. 

GUILLEN,  C.  J.,  and  GRAY,  EDWARD  T. 
BARTLBTT,  VANN,  WERNER,  HISCOCK, 
and  CHASE,  JJ.,  concur. 


BROWN,  Respondent  v.  NEW  YORK 
CENT.  &  H.  R.  R.  CO.,  Appellant.  (Court 
of  Appeals  of  New  York.  March  12,  1907.) 
Appeal  from  a  judgment  of  the  Appellate  Di- 
vision of  the  Supreme  Court  in  the  Fourth 
Judicial  Department  (112  App.  Div.  901,  98 
N.  Y.  Supp.  1098),  entered  March  10,  1906,  af- 
firming a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion 
for  a  new  trial  in  an  action  to  recover  for  the 
death  of  plaintiff's  intestate  alleged  to  have 
been  caused  by  the  defendant's  negligence. 
Henry  Parcel!,  for  appellant  Delos  M.  Cos- 
grove,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  G.  JL  and  EDWARD  T.  BART- 
LBTT, HAIGHT,  VANN,  WERNER,  WIL- 
LARD BARTLETT,  and  HISCOCK,  JJ.,  con- 
cur. 


BUCKBEB,  Appellant  ▼.  BOARD  OF  ED- 
UCATION OP  CITY  OF  NEW  YORK,  Re- 
spondent (Conrt  of  Appeals  of  New  York. 
Jan.  29, 1907.)  Appeal,  by  permission,  from  an 
order  of  the  Ararilate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (115 
App.  Div.  366,  100  N.  Y.  Supp.  943),  entered 
November  10,  1906,  which  reversed  an  inter- 
locutory judgment  of  Special  Term  sustaining 
a  demurrer  to  the  answer  and  overruling  such 
demurrer  in  an  action  to  recover  a  balance  al- 
leged to  be  due  for  services.  The  following 
question  was  certified:  "Is  the  new  matter  set 
up  by  way  of  defense  in  paragraph  2  of  the 
defendant's  answer  to  each  of  the  causes  of  ac- 


tion set  forth  in  the  complaint  a  sufficient  de- 
fense in  law  upon  the  face  thereof?"  Theodore 
H.  Lord  and  John  T.  Little,  for  appellant. 
William  B.  Ellison,  Corp.  Counsel  (Theod<»e 
Connoly  and  Stephen  O'Brien,  of  counsel),  for 
respondent 

PER  CURIAM.  Order  affirmed,  with  costs, 
and  question  certified  answered  in  the  affl^nui- 
tive,  on  opinion  of  Clarke,  J.,  below. 

CULLEN,  C.  J.,  and  EDWARD  T.  BART- 
LBTT, HAIGHT,  VANN,  WERNER,  WIL- 
LARD BARTLETT.  and  HISCOCK,  JJ..  coo- 


BUFFALO  GERMAN  INS.  CO..  Respondent 
V.  TITLE  GUARANTY  &  TRUST  CO.  OF 
SCRANTON,  PA.,  Appellant  (Court  of  Ap- 
peals of  New  York.  Jan.  29,  1907.)  Appeal. 
by  permission,  from  an  order  of  the  Apiwllate 
Division  of  the  Supreme  Conrt  in  the  Fourth 

.Tudidal  Department  (115  App.  Div.  ,  101 

N.  Y.  Supp.  1114),  entered  November  19,  1906, 
which  affirmed  an  interlocutory  judgment  of 
Special  Term  sustaining  a  demurrer  to  the  an- 
swer in  an  action  to  recover  upon  a  surety  bond. 
The  following  question  was  certified:  "Is  that 
part  of  the  'defendant's  answer  numbered  'Sec- 
ond' and  designated  a  farther  and  partial  an- 
swer and  defense,  and  consisting  of  new  matter 
contained  in  said  answer,  safBcient  in  law  up<Ki 
the  face  thereof  and  &  partial  defense  to  the 
plaintiff's  complaint  in  the  action?"  William 
H.  Cuddeback,  for  appellant  Loren  In  Lewis, 
Jr.,  and  William  C,  Carroll,  for  respondent 

PER  CURIAM.  Order  affirmed,  with  costs, 
and  question  certified  answered  in  tlie  negative, 
on  opinion  of  Kenefi(^  J.,  at  Special  Term  (99 
N.  Y.  Supp.  883). 

CULLEN,  O.  J.,  and  EDWARD  T.  BART- 
LBTT, HAIGHT,  VANN,  WERNER,  WIL- 
LARD BARTLETT.  and  HISCOCK,  JJ,  am- 
our. 


In  re  BUFTON.  (Court  of  Appeals  of  New 
York.  Jan.  22,  1907.)  Appeal  from  an  order 
of  the  Appellate  Division  of  the  Supreme  Court 
in  the  Fourth  Judicial  Department  (113  App. 
Div.  890,  100  N.  Y.  Supp.  1108),  entered  May 
23,  1906,  which  affirmed  an  order  of  Spedaj 
Term  directing  the  clerk  of  the  town  of  Parma 
to  call  a  special  town  meeting  for  the  resnbmis- 
sion  of  questions  relating  to  the  sale  of  liquor 
in  that  town.  George  u.  Forsytt,  for  appel- 
lant.   Albert  H.  Steams,  for  respondent 

PER  CURIAM.    Order  affirmed,  with  costs. 

CULLEN,  C.  J.,  and  EDWARD  T.  BART- 
LBTT, HAIGHT,  VANN,  WEKNEJR,  WIL- 
LARD BARTLETT,  and  HISCOCK.  JJ..  con- 
cur. 


BUTLER,  Appellant  v.  WRIGHT,  Respond- 
ent. (Court  of  Appeals  of  New  York.  Jan.  8, 
1907.)  No  opinon.  Motion  for  rearnunent  de- 
nied, with  $10  costs.  See  186  N.  Y.  259,  78  N. 
E.   1002. 


CITY  OF  ROME,  Respondent  v.  WHITBJS- 
TOWN  WATERWORKS  CO.,  AppeUant,  et 
al.  (Court  of  Appeals  of  New  York.  Jan.  29, 
1907.)  Appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  Fourth 
Judicial  Department  (113  App.  Div.  547, 100  N. 
Y.  Supp.  357),  entered  May  23,  1906,  which  af- 
firmed a  final  order  and  an  interlocutory  judg- 
ment of  Special  Term  entered  apon  the  re- 
port of  a  referee  in  condonnation  proceedings. 
Thomas  D.  Watkins,  for  appellant  OswaldP. 
Backus  and  John  S.  Baker,  for  respondent 

PER  CURIAM.    Order  affirmed,  with  costs. 

CULLBN,  C.  J.,  and  EDWARD  T.  B.AJIT- 
LBTT,   HAIGHT,   VANN,   WERNER,   Wllr 
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LARD  cARTLEiTT,  and  HISCOCK,  JJ.,  con- 
cur. 


CLARK  «t  al.,  Appellants,  ▼.  DT7RLAND, 
Respondent.  (Court  of  Appeals  of  New  York. 
Feb.  19,  1907.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
Second  Judicial  Department  (104  App.  Div. 
615,  93  N.  Y.  Supp.  249),  entered  Maj  1,  1905, 
affirming  a  judiment  m  favor  of  defendant 
entered  npon  a  decision  of  the  court  on  trial  at 
Special  Term  in  an  action  to  restrain  the  de- 
fendant from  trespassing  on  a  certain  lake,  the 
title  to  a  ix>rtion  of  which  was  put  in  issue  by 
the  answer.  J.  Newton  Fiero,  William  Van- 
amee,  and  F.  H.  Van  Houten,  for  appellants. 
M.  N.  Kane  and  John  J.  Seattle,  for  respond- 
ent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

GRAY.  EDWARD  T.  BARTLBTT, 
HAIGHT,  HISCOCK,  and  CHASE,  JJ.,  con- 
cur. CULLEN,  C.  J.,  and  WILLARD  BART- 
LETTT,  J.,  took  no  part 


CX)HEN  et  al..  Respondents,  ▼.  CONGREGA- 
TION SHBARITH  ISRAEL  IN  CITT  OF 
NEW  XORK,  Appellant  (Court  of  Appeals 
of  New  York.  Jan.  15,  1907.)  Motion  to  dis- 
miss an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  First 
Judicial  Department  (114  App.  Div.  117,  99  N. 
Y.  Supp.  732),  entered  June  21.  1906,  affirming 
a  judgment  in  favor  of  plaintiffs  entered  upon 
the  report  of  a  referee.  The  motion  was  made 
upon  the  grounds  that  the  Judgment  was  not 
appealable,  that  there  were  no  questions  of 
law  for  review,  and  that  the  exceptions  were 
frivolous.  Victor  E.  Whitlock  and  William  V. 
Goldberg,  for  the  motion.  BMgar  J.  Nathan 
and  Ernest  A.  Cardozo,  opposed. 

PER  CURIAM.  Motion  denied,  without 
costs. 


COLEMAN  et  aL,  Appellants,  t.  NEW 
YORK  CENT.  &  H.  R.  R.  CO.,  Respondent 
(Court  of  Appeals  of  New  York.  April  2, 
1907.)  Appeal  from  a  Judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the 
Fourth  Judicial  Department  (112  App.  Div.  902, 
98  N.  Y.  Supp.  1099),  entered  June  22,  1906, 
affirming  a  Judgment  in  favor  of  defendant  en- 
tered upon  a  dismissal  of  the  complaint  by  the 
court  at  a  Trial  Term  in  an  action  to  recover 
for  the  death  of  plaintiffs'  intestate  alleged  to 
have  been  caused  by  defendant's  negligence. 
Daniel  V.  Murphy,  for  appellants.  Charles  A. 
Pooley,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLBN,  C.  J.,  and  EDWARD  T.  BART- 
LETT,  HAIGHT,  WILLARD  BARTLBTT, 
and  CHASE,  JJ.,  concur.  GRAY  and  HIS- 
COCK, JJ..  not  sitting. 


In  re  COONByS  WILL.  (Court  of  Appeals 
of  New  York.  Jan.  29,  1907.)  Appeal  from  an 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Fourth  Judicial  Department  (115 
App.  Div.  — .  100  N.  Y.  Supp.  1111),  entered 
October  13,  1906,  which  affirmed  a  decree  of 
the  Monroe  County  Surrogate's  Court  declaring 
void  the  residuarv  clause  of  the  will  of  Johanna 
Cooney,  deceased.  John  B.  Kiley,  for  appel- 
lants.   Ernest  B.  Millard,  for  respondent 

PER  CURIAM.    Order  affirmed,  with  costs. 

CTTLLEN.  C.  J.,  and  EDWARD  T.  BART- 
LBTT. HAIGHT,  VANN,  WERNER,  WIL- 
LARD BARTLBTT,  and  HISCOCK,  JJ.,  con- 
cur. 


CSATLOS,  Appellant,  t.  METROPOLITAN 
ST.  RY.  CO.,  Respondent  (Court  of  Appeals 
of  New  York.  Feb.  19,  1907.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Ourt  in  the  First  Judicial  Department 
(107  App.  Div.  615.  95  N.  Y.  Supp.  1124),  en- 
tered January  2,  1906,  affirming  a  judgment  in 
favor  of  defendant  entered  upon  a  dismissal  of 
the  complaint  by  the  court  at  a  Trial  Term  in 
an  action  to  recover  for  personal  injuries  alleged 
to  have  been  received  through  defendant's  negli- 
gence. William  H.  L.  Edwards  and  Stephen  C. 
Baldwin,  for  appellant  Charles  F.  Brown, 
Bayard  H.  Ames,  and  Henry  A.  Robinson,  for 
respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

Cm^LBN.  C.  J.,  and  EDWARD  T.  BART- 
LBTT, HAIGHT.  WILLARD  BARTLBTT, 
HISCOCK,  and  CHASE,  JJ.,  concur.  GRAY, 
J.,  not  sitting. 

CULLIN,  Appellant,  ▼.  ALVORD,  Sheriff, 
Respondent,  et  al.  (CJourt  of  Appeals  of  New 
York.  April  2,  1907.)  Appeal  from  a  Judgment 
of  the  Appellate  Division  of  the  Supreme  CJourt 
in  the  Third  Judicial  Department  (111  App. 
Div.  911,  97  N.  Y.  Supp.  1131),  entered  Jan- 
uary 13,  1906,  affirming  a  judgment  in  favor 
of  defendant  entered  upon  the  report  of  a  ref- 
eree in  an  action  of  replevin  to  recover  posses- 
sion of  personal  property  taken  under  a  warrant 
of  attachment.  J.  Newton  Fiero  and  A.  Frank 
B.  C!hace,  for  appellant  John  L.  Crandell,  for 
respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLBN,  C.  J.,  and  GRAY.  VANN,  WIL- 
LARD BARTLB)TT,  and  HISCiOCK,  JJ.,  con- 
cur. WERNER,  J.,  not  voting.  CHASB)  J., 
not  sitting. 


DARIENZA.  Appellant,  r.  NEW  YORK 
CITY  BY.  CO.,  Respondent.  (Court  of  Appeals 
of  New  York.  Feb.  19,  1907.)  Appeal  from 
Supreme  Court  Appellate  Division,  First  De- 
partment Action  by  Angelo  Darienza,  adminis- 
trator of  Antonio  Garcessi,  deceased,  against 
the  New  York  City  Railway  Company.  From 
a  judgment  of  the  Appellate  Division  (99  N.  Y. 
Supp.  1138),  affirming  a  judgment  for  defend- 
ant plaintiff  appeals.  Affirmed.  Thomas  J. 
O'Neil,  for  appellant  Charles  F.  Brown,  for 
respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLBN,  a  J.,  and  HAIGHT,  WILLARD 
BARTLBTT,  and  C^ASE,  JJ.,  concur. 
GRAY.  J.,  taking  no  part  EDVVARD  T. 
BARTLBTT,  J.,  concurs. 

HISCOCK,  J.  (dissenting).  I  dissent  from 
the  decision  about  to  be  made.  As  plaintiff's 
intestate  was  crossing  on  foot  one  of  defend- 
ant's tracks  in  Canal  street  in  the  city  of  New 
York  he  was  struck  by  one  of  its  cars  and  kill- 
ed. When  this  action,  brought  to  recover  dam- 
ages for  his  death,  came  on  for  trial,  the  same 
was  dismissed  at  the  close  of  the  plaintiff's  case 
upon  the  ground  that  the  intestate  as  a  matter 
of  law  was  guilty  of  contributory  negligence, 
and  this  disposition  has  been  affirmed  by  the 
learned  Appellate  Division  by  a  divided  vote. 
I  think  that  the  Judgment  was  erroneous;  that 
the  trial  justice  encroached  upon  the  province 
of  the  jury  and  disposed  of  or  disregarded  ques- 
tions of  fact  which  should  have  been  submitted 
to  them.  The  fact  that  upon  this  appeal  the 
brief  maker  has  deemed  it  necessary  to  cite  a 
multitude  of  authorities  upon  reasonably  fa- 
miliar questions,  and  has  devoted  pages  of  tech- 
nical computation  and  calculation  to  the  at- 
tempted   demonstration   of   contributory   negli- 
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gence  aa  matter  of  law,  does  not  entirely  tend  to 
persnade  one  that  the  conduct  of  the  intestate 
was  BO  concInsiTely  and  transparently  beyond 
the  realm  of  doubt  and  diacossion  that  reason- 
able men  might  not  draw  differing  inferences  in 
respect  thereto.  At  the  point  of  accident  Canal 
street  runs  east  and  west.  Church  street  bi- 
sects it  npon  the  south,  but  does  not  strictly 
intersect  it;  Oreen  street  being  practically  a 
continuation  of  Ohnrch  street  upon  the  north, 
although  about  W  feet  east  thereof.  Defendant 
maintains  two  tracks  in  Canal  street  of  which 
the  northerly  one  is  used  by  west-bound  cars,  and 
it  was  upon  thid  track  by  such  a  car  that  intes- 
tate was  killed.  The  acddent  happened  in  the 
evening.  There  was  beyond  any  doubt  evidence 
which  would  have  entitled  a  Jnry  to  say  that 
intestate  and  two  companions  were  at  the  comer 
of  Ohnrch  and  Canal  streets  upon  the  southerly 
side  of  the  latter,  and  that  they  started  to  cross 
to  the  northerly  side  of  Canal  street,  intestate 
walking  upon  the  crosswalk  and  being  some- 
wliat  in  advance  of  his  companions ;  that  the 
latter  stopped  upon  the  first  or  east-bound  track 
while  intestate  went  upon  the  west-bound  track 
and  was  killed.  Three  eyewitnesses  spoke  di- 
rectly as  to  the  conduct  of  the  dead  man  in 
crossing  the  street  and  of  the  movement  of  the 
car  which  struck  him;  one  of  these  being  the 
motorman  and  the  other  two  foreigners,  one  of 
whom,  at  least,  gave  bis  evidence  through  an 
interpreter.  The  evidence  of  the  latter  two  wit- 
nesses is  the  more  favorable  to  plaintiff,  and 
while  it  is  not  at  all  times  clear,  but,  on  the 
other  hand,  is  more  or  less  confused  and  in- 
definite, I  believe  that  upon  an  interpretation 
most  beneficial  to  plaintiff  it  Is  susceptible  of 
the  following  construction:  According  to  the 
evidence  of  Pizzarello,  when  intestate  started 
from  the  southerly  side  of  Canal  street  the  car 
was  50  "feet"  away,  and  when  he  got  between 
the  two  tracks  and  was  aliout  to  step  on  the 
northerly  one  the  car  was  about  20  "feet"  away ; 
that  by  a  "foot"  was  meant  a  "step,"  or  a  pace 
36  inches  long.  And,  according  to  the  evidence 
of  the  witness  Di  Gaeta,  when  intestate  started 
from  the  sidewalk  to  make  the  crossing  the  car 
was  55  or  GO  paces  away,  and  he  "looked  tip  and 
down,"  and  after  he  had  crossed  the  first  track 
and  was  going  upon  the  second  one  the  car  was 
al>out  16  or  20  paces  away,  and  2  or  3  "paces" 
were  12  or  13  feet.  There  is  also  plain  evidence 
to  the  effect  that  no  bell  was  rung;  that  the 
car  was  going  from  6  to  8  miles  an  hour ;  that 
it  could  be  seen ;  tbat  no  effort  was  made  to 
stop  it  until  within  a  very  few  feet  of  the  intes- 
tate; and  that  the  latter's  body  after  the  ac- 
cident was  found  upon  the  northerly  side  of 
the  track,  indicating  that  he  had  nearly  com- 
pleted his  crossing.  Therefore,  if  this  interpre- 
tation of  the  evidence  is  permissible,  a  jury 
would  have  been  entitled  to  find  that  when  the 
intestate  started  to  cross  the  street  the  car  waa 
distant  upwards  of  150  feet  and  going  at  a 
speed  not  to  exceed  8  miles  an  hour,  and  that 
as  he  started  to  go  upon  the  track  in  question 
the  car  was  still  distant  more  than  60  feet 
Intestate,  for  the  sake  of  the  argument  at  least, 
may  he  charged  with  knowledge  of  the  location 
of  the  car  and  of  the  speed  at  which  it  was  go- 
ing, because  he  undoubtedly  did  see  it  or  could 
have  seen  it.  Under  these  circumstances  I  do 
not  think  that  it  can  be  said  as  a  matter  of  law 
that  the  intestate  was  guilty  of  negligence  in 
attempting  to  make  the  crossing,  and  tbat  de- 
fendant was  free  from  negligence  in  the  colli- 
sion which  occurred.  The  physical  situation 
presented  what  was  practically  a  street  inter- 
section, for  Church  and  Green  streets  to.iii'ther 
constituted  what  was  substantially  the  crossing 
of  Canal  street  by  one  street,  and  the  crosswalk 
laid  upon  the  continuation,  of  Church  street 
across  Canal  street  emphasizes  this  fact.  It 
seems  unnecessary  to  review  at  length  the  very 
familiar  principles  of  law  applicable  to  such  a 
•itoation  as  this.    The  defendant  and  the  intes- 


tate had  equal  rights  and  woe  anbject  to  mntail 
obligations  of  care.  The  latter  was  not  booad 
to  postpone  his  attempted  crossing  nntil  no  cat 
waa  in  sight,  but  was  entitled  to  proceed  upon 
bis  way,  provided  he  had  a  reasonable  time  and 
opportunity  in  which  to  effect  his  safe  passage^ 
and  the  former  was  bound  so  to  control  ita  car* 
aa  to  avoid  collisions.  A  question  waa  fairly 
presented  for  the  consideration  of  the  joiy 
whether  the  parties  observed  the  obligations  cast 
opon  them  respectively.  Of  course,  there  is  evi- 
dence which  modifies,  and  even  contradicts,  that 
adverted  to ;  but  it  is  unnecessary  to  spend  tints 
in  stating  tliat  these  variations  and  contradic- 
tions were  for  the  consideration  of  the  jury.  Tlia 
case,  upon  the  evidence  as  it  stood,  sbonid  have 
been  submitted  to  the  Inry  within  the  principles 
adopted  in  the  following  cases:  McDermott  t. 
Brooklyn  Heights  B.  B.  Co.  (Sup.)  85  N.  Y. 
Supp.  808;  Legare  v.  Union  By.  Co..  61  App. 
Dlv.  202,  70  N.  T.  Supp.  718:  L«wson  v. 
Metr.  St.  By.  Co.,  40  App.  Div.  307,  57  K.  I. 
Supp.  997.  The  judgment  should  be  reveissdt 
and  a  new  trial  granted. 


DAVIDSON,  Bespondent  t.  CANNABIS 
MFG.  CO.,  Appellant.  (Court  of  Appeals  of 
New  Tork.  Feb.  26,  1907.)  Motion  to  dismiss 
an  appeal  from  a  Judgment  of  the  Appellate  Di- 
vision of  the  Supreme  Court  in  the  Second  Judi- 
cial Department  (113  App.  Div.  664,  99  N.  I. 
Supp.  1018),  entered  June  21,  1906,  affirming 
a  judgment  in  favor  of  plaintiff  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Tetm 
in  an  action  to  compel  specific  performance  of 
a  contract  for  the  sale  of  real  property.  Hie 
motion  was  made  upon  the  ground  that  by  rea- 
son of  the  unanimous  affirmance  by  the  Appel- 
late Division  no  question  was  presented  wliich 
the  Court  of  Appeals  had  jurisdiction  to  reviev. 
Benjamin  F.  Feiner,  for  the  motion.  Hector 
M.  Hitchings,  opposed. 

PER  CURIAM.  Motion  granted,  and  appeal 
dismissed,  with  costs,  and  flO  costs  of  motion. 


DEKGAN,  Appellant,  t.  STRACUSB 
LIGHTING  CO.,  Respondent.  (Court  of  Ap- 
peals of  New  York.  March  15,  1907.)  Appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  C!ourt  in  the  Fourth  Judicial  De- 
partment (111  App.  Div.  908,  97  N.  Y.  Supp. 
1132),  entered  January  15,  1906,  affirming  a 
judgment  ip  favor  of  defendant  entered  upon  a 
dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term  and  an  order  denying  a  motion  for 
a  new  trial  in  an  action  to  recover  for  the  death 
of  plaintiff's  intestate,  alleged  to  have  been 
caused  by  defendant's  negligence.  Charles  E. 
Spencer,  for  appellant.  Ernest  L  White,  for 
rrapondent 

FEB  CUBIAM.  Judgment  affirmed,  with 
costs. 

CULLBN,  C.  J.,  and  EDWARD  T.  BART- 
LETT,  HAIGHT.  VANN.  and  WERNER,  JJ., 
concur.  WILLARD  BARTLETT,  J.,  not  vot- 
ing.    HISCOGK,  J.,  not  sitting. 


In  re  DB  WITT'S  WILL.  (Conrt  of  Appcsis 
of  New  York.  April  2,  1907.)  Appeal  from  an 
order  of  the  Appellate  Division  of  the  Supretoe 
Court  in  the  Second  Judicial  Department  (113 
App.  Div.  790,  99  N.  Y.  Supp.  415).  entered 
June  8,  1906,  which  modified,  and  affirmed  as 
modified,  a  decree  of  the  Orange  County  Sui^ 
rogate's   Court   admitting   to   probate   a  P«P*' 

Sropoundcd  as  the  will  of  Harvey  N.  De  Witt, 
eceased.      John    F.    Halstead,    for    appellant. 
John  A.  Kemp,  for  respondenL 

PER  CURIAM.  Order  affirmed,  with  costs, 
on  opinion  below. 
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CULLEN.  C.  J.,  and  GHAT.  EDWARD  T. 
BARTLETT.  HAIGHT,  WILLARD  BART- 
LETT,  HISOOCK,  and  CHASB.  JJ,,  concur. 

DUDLEY.  Respondent,  t.  FIFTH  AVENUE 
TRUST  CO.,  Appellant.  (Court  of  Appeals 
of  New  York.  April  2,  1907.)  Appeal  from  a 
judtrment  of  the  Appellate  Division  of  the  Su- 
preme Court  In  the  First  Judicial  Department 
(115  App.  Div.  306.  1(X)  N.  Y.  Snpp.  934),  en- 
tered December  5,  1906,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term  in  an  action  to 
aet  aside  an  assignment  heretofore  made  by 
plaintiff  of  her  Interest  in  a  policy  of  life  in- 
surance upon  tbe  life  of  the  deceased.  Eldon 
Bisbee.  for  appellant.  Leland  S.  Stillman,  for 
respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  O.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT.  HAIGHT,  WILLARD  BART- 
LETT, HISCOCK,  and  CHASE,  JJ.,  concur. 


In  re  EAST  178TH  ST.  in  CITY  OF  NEW 
YORK.  (Court  of  Appeals  of  New  York.  April 
9,  1907.)  Appeal  from  Supreme  Court,  Appel- 
late Division,  First  Department  In  tbe  matter 
of  the  opening  of  East  178th  street  in  the  city 
of  New  York.  From  an  order  of  the  Appel- 
late Division,  affirming  an  order  of  the  Special 
Term,  which  affirmed  the  report  of  commis- 
sioners of  appraisal,  there  was  an  appeal.  Af- 
firmed. David  McClure,  for  appellant.  Wm. 
B.  Ellison,  C!orp.  Counsel  (Theodore  Connoly, 
of  counsel),  for  respondent. 

PER  CURIAM.  Under  tbe  recent  decision 
of  this  court  in  Reis  v.  City  of  New  York,  188 
N.  Y.  58,  80  N.  E.  673.  the  grantees  of  the 
various  lots  plotted  on  the  map  of  the  Buck- 
hout  farm  acquired  private  easements  in  the 
streets  shown  on  that  map  only  to  tbe  extent 
of  the  block  in  front  of  their  respective  lots  and 
such  other  parts  of  the  streets  as  might  be 
necessary  to  obtain  access  to  a  public  highway. 
The  pan  of  Grove  street  as  delineated  on  said 
map,  which  is  tbe  subject  of  the  award  in  this 
proceeding,  was  a  mere  cul-de-sac,  and  when  the 
appellant's  testator,  Green,  acquired  title  to  the 
lots  on  both  sides  of  this  part  of  Grove  street 
the  private  easements  were  extinguished.  But 
when  Green  conveyed  to  Lock  tbe  premises  on 
tbe  south  side  of  Grove  street,  though  be  did  not 
mention  that  street,  he  described  tbe  premises 
conveyed  as  being  a  part  of  lot  7  on  tbe  Buck- 
bout  map.  This  was  a  recognition  of  tbe  map, 
and  that  map  showed  lot  7  as  bounded  on  the 
north  by  an  open  street.  Grove  street.  The 
evidence  is  conflicting  as  to  whether  at  the  time 
of  tbe  conveyance  this  part  of  Grove  street 
was  physically  open  or  inclosed,  and  that  ques- 
tion of  fact  must  be  assumed  to  have  been  de- 
cided against  the  appellant.  We  ate  of  opinion, 
therefore,  that  the  commissioners  could  pro^r- 
ly  find  that  the  land  condemned  was  subject 
to  an  easement  of  way  in  favor  of  the  owner 
of  lot  7,  and  tbe  order  appealed  from  sbould  be 
affirmed,  with  costs. 

CULLEN,  C.  J.,  and  O'BRIEN,  EDWARD 
T.  BARTLETT.  HAIGHT,  VANN,  HIS- 
COCK, and  CHASE,  JJ.,  concur. 

F.  H.  MILLS  CO.,  Appellant,  v.  STATE, 
Respondent.  (Court  of  Appeals  of  New  York. 
Feb.  1.  1907.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  tbe  Supreme  Court  in 
the  Third  Judicial  Department  (110  App.  Div. 
843,  97  N.  Y.  Supp.  670),  entered  .January  16, 
1906.  which  affirmed  a  judgment  of  the  Court 
of  Claims  dismissing  a  claim  of  the  plaintiff  for 
damages  arising  from  an  alleged  breach  of  con- 
tract entered  into  between  the  board  of  man- 
ngprs  of  the  New  York  State  Reformatory  at 
B^mira  and  the  plaintiff's  assignor,  for  dam- 
ages arising  from  tbe  destruction  of  plaintiflTs 


property  bj  fire  alleged  to  haT*  occurred 
through  the  negligence  of  the  agents  of  the  state 
and  for  moneys  alleged  to  have  been  overpaid 
to  tbe  state  for  the  labor  ofprisoners.  John 
Cunneen,  for  appellant.  William  Schuyler 
Jackson,  Atty.  Gen.  (Robert  J.  Fish,  of  ooon- 
sel),  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN.  a  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  VANN,  WERNER,  and  HI8- 
<X>OE,  JJ.,  concur.     CHASE,  J.,  not  dttiog. 

FISH,  Respondent,  y.  UTICA  STEAM  & 
MOHAWK  VALLEY  COTTON  MILLS,  Ap- 
pellant (Onrt  of  Appeals  of  New  York.  Feb. 
19.  1907.)  Appeal  from  a  Judgment  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  the 
Fourth  Judicial  Department  (115  App.  Div. 
894.  100  N.  Y.  Supp.  1115),  entered  October 
5,  1906,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  and  an  order  deny- 
ing a  motion  for  a  new  trial  in  an  action  to 
recover  for  personal  injuries  alleged  to  have 
been  received  through  defendant's  negligence. 
Frederick  G.  Fincke,  for  appellant  P.  H.  Fiti- 
gerald  and  John  F.  Gaffney,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  WILLARD  BARTLETT, 
aqd  CHASE,  JJ.,  concur. 


FREEMONT,  Respondent,  t.  BOSTON  & 
M.  R.  et  aL,  Appellants.  (Court  of  Appeals  of 
New  York.  Feb.  19,  19070  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Third  Judicial  Department 
(111  App.  Div.  831,  98  N.  Y.  Supp.  179),  en- 
tered March  12,  1906,  modifying,  and  affirming 
as  modified,  a  judgment  in  favor  of  plaintiff  en- 
tered upon  a  verdict  and  an  order  denying  a  mo- 
tion for  a  new  trial  in  an  action  to  recover  for 
tbe  death  of  plaintiff's  intestate  alleged  to  have 
been  caused  by  defendants'  negligence.  Lewis 
E.  Carr  and  Jarvis  P.  O'Brien,  for  appellants. 
George  B.  Wellington,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  WILLARD  BARTLETT, 
and  CHASE,  JJ..  concur. 


FREY,  Appellant  v.  FOUGERA  et  aL.  Re- 
spondents. (Court  of  Appeals  of  New  York. 
Jan.  15,  190T.)  Motion  to  dismiss  an  appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Second  Judicial  De- 
partment (113  App.  Div.  012,  100  N.  Y.  Supp. 
1116),  entered  June  8,  1906,  affirming  a  judg- 
ment in  favor  of  defendants  entered  upon  a  de> 
cision  of  the  court  on  trial  at  Special  Term. 
The  motion  was  made  upon  tbe  grounds  that 
tbe  Court  of  Appeals  bad  no  jurisdiction  to  en- 
tertain the  appeal ;  permission  to  appeal  not 
having  been  granted,  and  the  appeal  not  com- 
ing within  the  provisions  of  subdivision  2  of 
section  191  of  tbe  Code  of  Civil  Procedure. 
Charles  F.  Brandt  for  the  motion.  James  G. 
De  La  Mare,  opposed. 

PER  CURIAM.  Motion  denied,  with  $10 
costs. 


FREY,  Appellant  v.  FOUGERA  et  al..  Re- 
spondents. (Court  of  Appeals  of  New  York. 
April  2,  1907.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  tbe  Supreme  Court  in  the 
Sec-ond  Judicial  Department  (113  App.  Div. 
912.  100  N.  Y.  Supp.  IIIC),  entered  July  7, 
190C,  affirming  a  judgment  in  favor  of  defend- 
ants entered  upon  a  dismissal  of  the  complaint 
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by  the  court  on  trial  at  Special  Term  in  an 
notion  to  determine  the  right  to  a  i>ortion  of 
tlie  proceeds  of  a  sale  in  partition.  James  C. 
De  La  Mare,  for  appellant.  George  W.  Brod- 
ericlc  and  Charles  F.  Brandt,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

GULIiEN,  C.  J.,  and  GRAY,  VANN,  WER- 
NER, WILLARD  BARTI/ETT,  and  OHASE, 
JJ.,  concur.     HISCOCK  X,  dissents. 


GIBBONS.  Appellant,  t.  BEmOLZHEIM- 
ER,  R«ipondent  (Court  of  Appeals  of  New 
York.  Feb.  26.  1907.)  Motion  to  dismiss  an 
appeal  from  a  judgment  of  the  Appellate  Divi- 
sion  of  the  Supreme  Court  in  the  First  Judi- 
cial Department  (103  App.  Div.  609,  93  N.  Y. 
Sapp.  1132),  entered  June  26,  1905,  affirming  a 
judgment  in  favor  of  plaintifC  entered  upon  a 
decfslon  of  the  court  on  trial  at  Special  Term 
in  an  action  to  redeem  certain  shares  of  stock 
or  to  recover  for  the  value  thereof.  The  motion 
was  made  upon  the  ground  that  the  appeal  had 
not  been  perfected  by  filing  the  required  under- 
taking. M.  E.  Harby,  for  the  motion.  Ralph 
Stout,  opposed. 

PER  CURIAM.  Motion  denied,  with  $10 
costs. 


GITTINGS,  Appellant,  ▼.  RUSSEL,  Re- 
spondent. (Court  of  Appeals  of  New  York. 
Jan.  22,  1907.)  Appeal,  by  permission,  from  an 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (114 
App.  Div.  405,  99  N.  Y.  Supp.  1064),  entered 
July  12,  1906,  which  affirmed  an  order  of  Spe- 
cial Term  vacating  a  judgment  heretofore  en- 
tered in  the  above-entitled  action  by  default  on 
the  ground  of  lack  of  jurisdiction.  The  follow- 
ing question  was  certified :  "Were  the  warrant 
of  attachment  and  the  notice  served  by  the  sher- 
iff sufficient  to  give  to  the  Trust  Company  of 
America  notice  that  the  defendant  herein  had 
an  individual  interest  in  the  estate  of  Kate  B. 
Russel,  William  H.  Russel,  administrator,  and 
was  an  effective  levy  made?"  Henry  M.  Barle 
and  William  Steele  Grey,  for  appellant.  (Jyrus 
C.  Miller  and  Charles  B.  Bretzfelder,  for  re- 
spondent. 

Order  affirmed,  with  costs. 
Question  certified  answered 


PER  CURIAM, 
on  opinion  below. 
In  the  negative. 

CULLEN,  C.  J., 
LETT,   HAIGHT. 


and  EDWARD  t.  BART- 
VANN.   WERNER,   WIL- 
LARD BARTLETT,  and  HISCOCK,  J  J.,  con- 
cur. 


GLEiICH,  Respondent,  v.  COBB,  Appellant 
(Court  of  Appeals  of  New  York.  April  2, 
1907.)  Appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  Sec- 
ond Judicial  Department  (110  App.  Div.  918, 
96  N.  Y.  Supp.  1126),  entered  January  6,  1906, 
affirming  a  judgment  in  favor  of  plaintiff  enter- 
ed upon  a  decision  of  the  court  on  trial  at 
Special  Term  in  an  action  to  compel  specific 
performance  of  a  contract  to  convey  real  prop- 
erty. George  V.  Brower,  for  appellant.  Her- 
man G.  Loew  and  George  Tonkonogy,  for  re- 
spondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY.  VANN,  WER- 
NER. HISCOCK,  and  CHASE,  JJ.,  concur. 
WILLARD  BARTLETT.  J.,  not  sitting. 

GREEN,  Appellant,  y.  URBAN  CON- 
TRACriNG  &  HEATING  CO.  et  al..  Re- 
spondents. (Court  of  Appeals  of  New  York. 
Feb.  19,  1907.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the   Supreme   Court  in 


the  First  Judicial  Department  (111  App.  Div. 
926.  97  N.  Y.  Supp.  1135),  entered  March  Tt. 
1906,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint 
by  the  court  at  a  Trial  Term  in  an  action  to 
recover  for  the  death  of  plaintiff's  intestate, 
alleged  to  have  been  caused  by  defendant's  neg- 
ligence. Charles  Steckler  and  Levin  li.  Brown, 
for  appellant.  George  Gordon  Battle,  Fred- 
erick E.  Fishel,  and  Charles  P.  Caldwell,  for 
respondents. 

PER  CURIAM.  Judgment  affirmed,  witli 
costs. 

CULLEN.  C.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  HAIGHT,  WILLARD  BART- 
LETT. HISCOCK,  and  CHASE,  JJ,  concur. 


HACKER,  Respondent,  T.  O'ROURKB  EN- 
GINEERING <X>NST.  00.,  Appellant  (Court 
of  Appeals  of  New  York.  April  2,  1907.)  Ap- 
peal from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Ourt  in  the  First  Judicial  De- 
partment (115  App.  Div.  893,  101  N.  Y.  Snpp. 
1124),  entered  November  S,  1906,  modifying, 
and  affirming  as  modified,  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict,  and  affirm- 
ing an  order  denying  a  motion  for  a  new  trial, 
in  an  action  to  recover  for  the  death  of  plain- 
tiff's intestate  alleged  to  have  been  caused  by 
defendant's  negligence.  Theodore  H.  Xiord,  for 
appellant  Charles  Steckler  and  Levin  L. 
Brown,  for  respondent. 

-    PER   CURIAM.      Judgment   affirmed,    with 
costs. 

CULLEN,  0.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  HAIGHT,  WILLARD  BART- 
LETT, HISCOCK,  and  CHASE,  JJ.,  concur. 


HAINES,  Appellant,  v.  BARBER  et  al^.  Re- 
spondents. (Cfourt  of  Appeals  of  New  York. 
Feb.  26,  1907.)  Motion  to  dismiss  an  appeal 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Ourt  in  the  Second  Judicial  Depart- 
ment (113  App.  Div.  696.  100  N.  Y.  Supp.  75), 
entered  October  17,  1906,  which  reversed  a 
judgment  in  favor  of  plaintiff  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term 
and  granted  a  new  trial  in  an  action  to  restrain 
the  forfeiture  of  the  plaintiff's  rights  under  a 
certain  agreement  and  to  set  aside  a  sale  of  cer- 
tain stock  thereunder.  Tbe  motion  was  made 
upon  the  ground  that  the  judgment  of  Special 
Term  was  unanimously  reversed  upon  the  facts 
as  well  as  upon  the  law.  Louis  L.  Babcock,  for 
the  motion.     Abraham  Benedict  opposed. 

PER  CURIAM.  Motion  granted,  and  appeal 
dismissed,  with  costs  and  $10  costs  of  motion. 


In  re  HAMILTON  ST.  IN  VILLAGE  OF 
LA  SALLE.  (Court  of  Appeals  of  New  York. 
Jan.  29,  1907.)  Appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Conrt  in  the 
Fourth  Judicial  Department  (112  App.  Div.  905, 
97  N.  Y.  Supp.  1136),  entered  April  2,  1906. 
which  affirmed  a  determination  of  the  board  of 
trustees  of  the  village  of  La  Salle  extending 
Hamilton  street  in  said  village  across  the  tracla 
of  the  appellants  herein.  Maurice  C.  Spratt 
William  L.  Marc/,  William  M.  Wheeler,  and 
Daniel  J.  Kenefick,  for  appellants.  Alfred  W. 
Gray,  for  respondent. 

PER  CURIAM.    Order  affirmed,  with  costs. 

CULLEN,  C.  J.,  and  EDWARD  T.  BART- 
LETT, HAIGH'T.  VANN,  WERNER,  WIL- 
LARD BABTLE'TT,  and  HISCX)CK,  JJ.,  con- 


HATDEL,   Respondent   v.   GOULD,   Appel- 
lant.    (Court  of  Appeals  of  New  York,     .ipril 
2,  1907.)     Appeal  from  a  judgment  of  the  Ap- 
Division  of  the  Supreme  Court  in  the 
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Second  Jndicial  Department  (113  App.  Dlv. 
»13,  100  N.  T.  Supp.  1120),  entered  June  15, 
1906,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a 
motion  for  a  new  trial  in  an  action  to  recover 
for  services  alleged  to  have  been  rendered  pur- 
snant  to  a  written  contract.  William  Plerre- 
pont  Williams,  for  appellant.  Robert  Thome, 
for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs 

CULLEN,  C.  J.,  and  GRAY.  VANN,  WER- 
NER, WILLAKD  BARTLBTT,  HISCOCK, 
and  CHASE,  JJ.,  concur. 


HEDORFER,  Appellant,  v.  RUPPERT,  Re- 
spondent. (Court  of  Appeals  of  New  York. 
Feb.  19.  1907.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
First  Jndicial  Department  (104  App.  Div.  631, 
93  N.  T.  Supp.  1134),  entered  Octoter  12,  1905, 
affirming  a  judgment  in  favor  of  defendant  en- 
tered upon  a  dismissal  of  the  complaint  by  the 
court  at  a  Trial  Term  in  an  action  to  recover 
for  the  death  of  plaintiff's  intestate  alleged  to 
have  been  caused  by  his  being  kicked  by  a  vi- 
cious horse  belonging  to  defendant.  John 
Frankenheimer,  for  appellant.  (Jeorge  Gordon 
Battle  and  Frederick  E.  Fishel,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT,  and 
CHASE,  JJ.,  concur.  EDWARD  T.  BART- 
LETT,  WILIARD  BARTLBTT,  and  HIS- 
COCK. JJ.,  dissent. 


HEIM  V.  SCHWOERER  et  al.  «3onrt  o£ 
Appeals  of  New  York.  Jan.  29,  1907.)  Appeal 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  First  Judicial  Depart- 
ment (115  App.  Div.  295,  100  N.  Y.  Supp.  808), 
entered  November  10,  1906,  which  affirmed  an 
order  of  Special  Term  denying  a  motion  to  com- 
pel the  respondent  to  complete  his  purchase 
of  certain  property  heretofore  sold  to  him  at 
a  judicial  sale  pursuant  to  an  interlocutory 
judgment  of  partition  and  relieving  him  of  said 
purchase.  Henry  C.  Botty  and  Jonas  Ehren- 
tren,  for  appellants.  Charles  E.  Stern  and 
Charles  Schwick,  for  respondent. 

PER  (7URIAM.    Order  affirmed,  with  costs. 

CULLEN,  C.  J.,  and  EDWARD  T.  BART- 
LETT.  HAIGHT,  VANN,  WERNER,  Wlli- 
LARD  BARTLETT,  and  HISCOCK,  JJ.,  con- 
car. 


In  re  HESS*  ESTATE.  (CJourt  of  Appeals 
of  New  York.  Feb.  1,  1907._)  Appeal  from  an 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Fourth  Judicial  Department  (110 
App.  Div.  476,  96  N.  Y.  Supp.  990),  entered 
January  3,  1906,  which  affirmed  a  decree  of  ttie 
Wyoming  County  Surrogate's  Court  refusing  to 
assess  a  transfer  tax  on  certain  real  property 
transferred  by  George  Hess,  deceased,  prior  to 
his  death.  SYank  K.  Cook  and  L.  A.  Walker, 
for  appellant  Irving  Q.  Botsford,  for  resi>ond- 
ents. 

PER  C^URIAM.  Order  affirmed,  with  costs, 
on  opinion  of  Spring,  J.,  below. 

CULLEN,  C  J.,  and  GRAY,  EDWARD  T. 
BARTLETT.  VANN,  WERNER,  and  CHASE, 
JJ.,  concur.    HISCOCK,  J.,  not  sitting. 


HOLLAND  V.  HOLLAND  et  al.  (Court  of 
Appeals  of  New  York.  Feb.  19.  1907.)  Appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Fourth  Judicial  De- 
partment (H3  App.  Div.  890,  100  N.  Y.  Supp. 
1121),  entered  May  25,  1906,  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  ver- 


dict in  an  action  under  section  2653a  of  the 
Code  of  Civil  Procedure  to  have  a  certain  paper 
writing  theretofore  admitted  to  probate  as  the 
will  of  Cornelius  Holland,  deceased,  adjudged 
invalid  and  set  aside.  Albert  H.  Clark  and 
Harry  T.  Dayton,  for  appellants.  F.  H.  Cady 
and  Frank  C.  Cushing,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CJULLEN,  C.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  HAIGHT,  WILLARD  BART- 
LETT. and  CHASE,  JJ.,  concur.  HISCOCK, 
J.,  took  no  part 


HULL,  Respondent  v.  NEW  YORK  CENT. 
&  H.  R.  R.  (X).,  Appellant.  (Court  of  Appeals 
of  New  York.  March  15,  1907.)  Appeal  from 
a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Fourth  Judicial  Depart- 
ment (113  App.  Div.  888,  98  N.  Y.  Supp.  1104), 
entered  May  16.  1906,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  and  an 
order  denying  a  motion  for  a  new  trial  In  an 
action  to  recover  for  the  death  of  the  plain- 
tiffs intestate,  alleged  to  have  been  caused  by 
defendant's  negligence.  Frederick  Collin  and 
John  B.  Stanchfield,  for  appellant  William  S. 
Moore,  for  respondent. 

PER   CURIAM.      Judgment   affirmed,    with 

CULLEN,  C.  J.,  and  EDWARD  T.  BART- 
LETT, HAIGHT,  VANN,  WERNER,  WIL- 
LARD BARTLETT  and  HISCOCK,  JJ.,  con- 
cur. 


HUNTINGTON  et  al..  Respondents.  ▼. 
KNEELAND  et  al..  Appellants.  (Court  of  Ap- 
peals of  New  York.  Feb.  19,  1907.)  Appeal 
trom  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Second  Judicial  De- 
partment (102  App.  Div.  284,  92  N.  Y.  Supp. 
944),  entered  March  16,  1905,  affirming  a  judg- 
ment in  favor  of  plaintiffs  entered  upon  a  de- 
cision of  the  court  on  trial  at  Special  Term  in 
an  action  for  the  foreclosure  of  a  mortgage. 
William  B.  Kisselburg,  Jr.,  F.  Spiegelberg, 
Sylvester  H.  Kneeland,  and  Henry  L.  Maxson, 
for  appellants.  John  G.  Milburn,  for  respond- 
ents. 

PER   CURIAM.      Judgment    affirmed,    with 

CULLEN,  a  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  HAIGHT,  HISCOCK,  and 
CHASE.  JJ.,  concur.  WILLARD  BART- 
LETT, Jn  not  Bitting. 


JOHN  HOFMAN  CO..  Respondent  v.  MUR- 
PHY et  al..  Appellants.  (Court  of  Appeals  of 
New  York.  Feb.  1,  1007.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Fourth  Judicial  Depart- 
ment (111  App.  Div.  908,  96  N.  Y.  Supp.  1130), 
entered  January  19.  1900,  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict  di- 
rected by  the  court  and  an  order  denying  a  mo- 
tion for  a  new  trial  in  an  action  of  replevin. 
H.  D.  Bailey  and  John  T.  Norton,  for  appel- 
lants.    John  A.  Barhite.  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN.  C.  J.,  and  GRAY.  EDWARD  T. 
BARTLETT,  VANN,  WERNER,  and  CHASE, 
JJ.,  concur.     HISCOCK,  J.,  not  sitting. 


KELLEnt,  Respondent,  v.  GREENWOOD 
CEMETERY,  Appellant  (CJourt  of  Appeals 
of  New  York.  Jan.  15,  1907.)  Motion  to  dis- 
miss an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  Sec- 
ond Judicial  Department  (113  App.  Div.  911, 
100  N.  Y.  Supp.  1106),  entered  June  18,  1906, 


Digitized  by 


Google 


1112 


80  NORTHEASTERN  REPORTER. 


(N.T. 


affirming  a  Judgment  In  favor  of  plaintiff  en- 
tered upon  a  verdict  and  an  order  denying  a 
motion  for  a  new  trial.  Tlie  motion  was  made 
upon  the  ground  that  the  Ckiurt  of  Appeals  had 
DO  jurisdiction  to  entertain  the  appeal.  Henry 
F.  Cochrane,  for  the  motion.  J.  W.  Welch, 
opposed. 

PER  CURIAM.    Motion  granted,  and  appeal 
dismissed,  with  costs  and  $10  costs  of  motion. 


KENDAIX,  Respondent,  ▼.  CARNRICK, 
Appellant.  (Court  of  Appeals  of  New  York. 
April  2,  1907.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
First  Judicial  Department  (114  App.  Dlv.  901, 
100  N.  Y.  Supp.  1123),  entered  June  23,  1906, 
affirming  a  judgment  in  favor  of  plaintiff  enter- 
ed upon  a  decision  of  the  court  at  a  Trial  Term 
without  a  Jury  in  an  action  to  recover  for  an 
alleged  breach  of  contract.  Benjamin  N.  Car- 
dozo,  for  appellant.  Edwin  Countryman,  for 
respondent 

PER    CURIAM.     Judgment   affirmed,    with 

COBtS* 

CULLEN,  C.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  HAIGHT.  WILI/ARD  BART- 
LETT,  HISOOCK  and  CHASE.  JJ.,  concur. 

KENT,  Appellant,  ▼.  SHEPARD.  Respond- 
ent. (Court  of  Appeals  of  New  York.  April 
2,  1907.)  Appeal  from  a  judgment  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  the 
second  Judicial  Department  (115  App.  Div.  64, 
100  N.  Y.  Supp.  597),  entered  October  18, 
1906,  in  favor  of  defendant  upon  the  submis- 
sion of  a  controversy  under  section  1279  of  the 
Code  of  Civil  Procedure  as  to  the  power  and 
authority  of  the  plaintiff,  as  executor  and  trus- 
tee under  the  will  of  John  Dickinson,  deceased, 
to  convey  certain  premises.  Rastus  S.  Ran- 
som and  Charles  A.  Clark,  for  appellant  Frank 
B.  York,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  HATGHT.  WILLARD  BART- 
LETT, BISCOCK,  and  CHASE,  JJ..  concur. 


LAPIEH)USB,  Respondent,  v.  SYRACUSE 
RAPID  TRANSIT  BY,  CO.,  Appellant 
(Court  of  Appeals  of  New  York.  Feb.  19, 
1907.)  Appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the 
Fourth  Judicial  Department  (112  App.  Div. 
904.  97  N.  Y.  Supp.  1139),  entered  March  30, 
1906,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a 
motion  for  a  new  trial  in  an  action  to  recover 
for  personal  Injuries  alleged  to  have  been  receiv- 
ed through  defendant's  negligence.  C.  E.  Spen- 
cer, fbr  appellant  Theodore  E.  Hancock,  for 
respondent 

PER    CURIAM, 
costs. 

CULLEN,  C.  J., 


Judgment   affirmed,    with 


and  EDWARD  T.  BART- 
LETT. HAIGHT,  HISCOCK,  and  CHASE, 
JJ.,  concur  on  the  ground  that  the  alleged  er- 
rors were  so  cured  by  the  subsequent  charge  as 
to  become  harmless.  GRAY  and  WILLARD 
BARTLETT,  JJ.,  dissent  upon  the  ground  that 
it  was  error  to  leave  the  case  with  the  jury 
upon  the  instruction  that  there  was  a  legal 
presumption  that  the  plaintiff  was  not  sui  juris. 


LARKIN  ▼.  McNAMBE,  et  al.  (Court  of 
Appeals  of  New  York.  March  15.  1907.)  Ap- 
peal from  a  Judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  Second  Judicial 
Department  (109  App.  Div.  884,  96  N.  Y.  Supp. 
827).  entered  March  17,  1906,  affirming  a  judg- 
meat  in  favor  of  the  executor  defendant  antered 


upon  a  verdict  directed  by  the  court  In  aA  ac- 
tion under  section  2B.53a  of  the  Code  of  CSvil 
Procedure  to  test  the  validity  of  the  probate  of 
the  will  of  Edward  Gorman,  deceased.  Jolm 
K.  Kuhn,  for  appellant.  Herbert  T.  Ketcham 
and  Joseph  E.  Chvens,  for  respondent  McNamee. 
Walter  0.  Rooney,  for  respondent  Bums. 
PBJR  CURIAM.  Order  affirmed,  with  costfc 
CULLEN,  C.  J.,  and  EDWARD  T.  BART- 
LETT. HAIGHT,  WERNER,  and  HISCOCK. 
JJ.,  concur.  WILLARD  BARTLETT.  J^  not 
sitting. 


LATUREN,  Appellant  ▼.  BOLTON  DRUO 
CO.,  Limited,  Respondent  (C}ourt  of  Appeals 
of  New  York.  April  2,  1907.)  Appeal  frmn  a 
Judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Second  Judicial  Department 
(112  App.  Div.  821,  98  N.  Y.  Supp.  1106).  en- 
tered April  28,  1906,  affirming  a  judgment  ia 
favor  of  defendant  entered  upon  a  dismissal  of 
the  complaint  by  the  court  at  a  Trial  Term,  and 
an  order  denying  a  motion  for  a  new  trial  is 
an  action  to  recover  for  personal  injuries  al- 
leged to  have  been  susbiined  through  defend- 
ant's negligence  in  filling  a  prescription.  James 
Taylor  Lewis  and  Edmund  Fletcher  Drigga, 
for  appellant  Edwin  A.  Jones  and  Charles  O. 
Nadal,  for  respondent 

PER  CURIAM.  Judgment  aflBrmed,  witili 
costs,  on  the  sole  ground  that  the  plaintiff  did 
not  show  that  her  injuries  were  the  result  of 
defendant's  mistake  in  changing  the  prescrip- 
tion. 

GRAY,  WERNER.  HISCOCK,  and  CHASE, 
JJ.,  concur.  CULLEN.  C.  J.,  and  VANN  a^ 
WILLARD  BARTLETT.  JJ..  dissent 


L'HOMMBDIBn  et  al..  Appellants,  t.  WIN- 
THROP,  Respondent  (Ourt  of  Appeals  of 
New  York.  April  2,  19070  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Sd- 
preme  Court  in  the  Second  Judicial  Depart- 
ment (97  App.  Div.  637,  90  N.  Y.  Supp.  1104). 
entered  October  14,  1904,  affirming  a  judgment 
in  favor  of  plaintiffs  entered  upon  a  verdict  di- 
rected by  the  court  in  an  action  to  recover  a 
balance  alleged  to  be  due  on  a  building  contract 
Harrison  S.  Moore  and  Clinton  B.  Smith,  for 
appellants.     Henry  W.  Taft  for  respondent 

PER  CURIAM.    Order  affirmed,  with  costs. 

CULLEN,  C.  J.,  and  GRAY,  VANN,  WER- 
NER, HISCOCK,  and  CHASB,  JJ.,  concur. 
WILLARD  BARTLETT,  J.,  not  sitting. 


In  re  LORILLARD  PLACE  IN  CITY  OP 
NEW  YORK.  (Court  of  Appeals  of  New 
York.  March  12,  1007.)  Appeal  from  an  order 
of  the  Appellate  Division  of  the  Supreme  Court 
in  the  First  Judicial  Department  (114  App. 
Div.  904,  100  N.  Y.  Supp.  1133),  entered  June 
23,  1906,  which  affirmed  an  order  of  Special 
Term  confirming  the  report  of  commissioners 
of  estimate  and  assessment  in  the  above-en- 
titled proceeding.  Richard  Krause,  for  appel* 
lant     Frank   H.   Eldmunds,  tor  respondat 

PER  CURIAM.    Order  affirmed,  with  costs. 

CULLEN.  C.  J.,  and  GRAY.  EDWARD  T. 
BARTLETT,  HAIGHT,  VANN,  WBRNER. 
and  CHASE,  JJ.,  concur. 


McAULBY,  Appellant,  v.  NEW  YORK 
CJBNT.  &  H.  R.  B.  CO.,  Respondent  (Conrt 
of  Appeals  of  New  York.  March  12.  1907.) 
Appeal  from  an  order  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  Third  Judicial  De- 
partment (112  App.  Div.  906,  97  N.  Y.  Supp. 
631),  entered  March  10.  1006.  which  reversed 
a  judgment  in  favor  of  plaintiff  entered  npon 
a  verdict  and  an  order  denying  a  motion  for  a 
new  trial,  and  granted  a  new  trial,  in  an  action 
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to  recover  for  the  death  of  plaintiff's  Intestate 
Alleged  to  have  been  caused  by  the  defendant's 
negligence.  Andrew  J.  Nellis,  for  appellant. 
William  P.  Rudd,  for  respondent. 

PKR  CURIAM.  Order  affirmed,  and  judg- 
ment absolute  ordered  against  appellant  on  the 
stipulation,  with  costs  in  all  courts. 

CULLBN,  C.  J.,  and  EDWARD  T.  BART- 
LtlTT,  HAIGHT,  VANN,  and  WBRNBB,  JJ., 
concur.    ORAT  and  CHASB,  JJ.,  not  sitting. 


McBRIDE,  Respondent.  ▼.  NEW  YORE 
TUNNEL  CO.,  Appellant.  (Court  of  Appeals 
«t  New  York.  Feb.  19,  3907.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  First  Judicial  Department 
(113  App.  Div.  821,  99  N.  Y.  Supp.  671),  en- 
tered June  19,  1906,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  and  an 
-order  denying  a  motion  for  a  new  trial  in  an 
action  to  recover  for  the  death  of  plaintiff's 
intestate  alleged  to  have  been  caused  by  de- 
fendant's negligence.  Perry  D.  Trafford  and 
Hoffman  Miller,  for  appellant  A.  0.  Brown, 
for  respondent. 

PKR  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN.  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  WILLARD  BARTLETT, 
and  CHASK,  JJ.,  coucur. 


McCarthy.  Respondent,  v.  SUPREME 
COURT  OF  I.  O.  F..  Appellant  (Court  of 
Appeals  of  New  York.  Feb.  19,  1907.)  Ap- 
peal from  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Coi#.t  in  the  Fourth  Judi- 
<JaI  Department  (113  App.  Div.  892,  100  N.  Y. 
Supp.  1127),  entered  May  25,  1906,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a 
decision  of  the  court  at  a  Trial  Term,  without 
a  jury,  in  an  action  to  recover  the  amount  of 
a  fraternal  benefit  certificate  of  life  insurance. 
O.  P.  Stockwell,  for  appellant  Edmund  J. 
Plnmley,   for   respondent 

PER  CURIAM.  Judgment  affirmed,  with 
■costs. 

CUI.LEN,  C.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  HAIGHT,  WILLARD  BART- 
LETT, and  CHASE,  JJ..  concur.  HISCOOK, 
J.,  took  no  part 


MACDONALD,  Respondent  v.  DREAM- 
LAND, Appellant  (Court  of  Appeals  of  New 
York.  Jan.  1.5,  lOOt.).  Motion  to  dismiss  an 
appeal  from  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreuie  Court  in  the  Second  Judi- 
cial Department  (114  App.  Div.  919, 100  N.  Y. 
Supp.  1127),  entered  August  1,  1906,  affirming 
a  judgment  in  favor  of  plaintiff  entered  upon  a 
-decision  of  the  court  on  trial  at  Special  Term. 
The  motion  was  made  upon  the  ground  that  the 
judgment  was  not  appealable  of  right  to  the 
Court  of  Appeals,  and  permission  to  appeal 
had  not  been  granted.  Samuel  T.  Carter,  Jr., 
for  the  motion. 

PER  CURIAM.  Motion  granted,  and  appeal 
.dismissed,  with  costs  and  $10  costs  of  motion. 


McOLENNON,  Respondent  v.  CHASE 
BROS.  CO.,  Appellant.  (Court  of  Appeals  of 
New  York.  January  15,  1907.)  Motion  to  dis- 
miss an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the 
Fourth  Judicial  Department  (116  App.  Div. 
— ,  101  N.  Y.  Supp.  1133),  entered  November 
■28,  1906,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  and  an  order  denying 
n  motion  for  a  new  trial.  The  motion  was 
made  upon  the  grounds  that  the  action  was  one 
for  services,  the  affirmance  by  the  Appellate 
Division  unanimous,  and  therefore  not  appeal- 


able under  subdivision  2,  (191,  of  the  Code  of 
Civil  Procedure.  George  D.  Reed,  for  the  mo- 
tion.    Horace  McGuire,  opposed. 

PER   OUBLAM.     MoUon  denied,  with  $10 
costs. 


McMANUS,  Respondent,  t.  ST.  REGIS  PA- 
PER CO.,  Appellant  (Court  of  Appeals  of  New 
York.  March  12,  1907;)  Appeal  from  a  judg^ 
ment  of  the  AM>ellate  Division  of  the  Supreme 
Court  in  the  Fourth  Judicial  Department  (112 
App.  Div.  903,  97  N.  Y.  Supp.  1141),  entered 
&farch  28,  19(N{,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  an 
order  denying  a  motion  for  a  new  trial  in  an 
action  to  recover  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negligence. 
Henry  Purcell,  for  appellant  N.  F.  Breen, 
for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J^  and  EDWARD  T.  BART- 
LETT, HAIGHJ?.  VANN.  WERNER,  and 
WILLARD  BARTLETT,  JJ.,  concur.  HIS- 
COOK, J.,  not  sitting. 


McNBIL.  Appellant,  v.  HALL,  Respondent 
(Court  of  Appeals  of  New  York.  Feb.  1,  1907.) 
Appeal  from  an  order  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  Fourth  Judicial 
Department  (107  App.  Div.  36,  94  N.  Y.  Supp. 
920),  entered  October  11,  1905,  which  reversed 
a  judgment  in  favor  of  plaintiff  entered  upon 
a  verdict  directed  by  the  court  and  an  oraer 
denying  a  motion  for  a  new  trial,  and  granted 
a  new  trial  in  an  action  for  conversion.  Moses 
Shire  and  Vernon  Cole,  for  appellant.  C.  W. 
Stevens  and  Fred  A.  Robbins,  for  respondent 

PER  CURIAM.  Order  affirmed,  and  judg- 
ment absolute  ordered  for  defendant  on  the 
stipulation,  with  costs. 

CULLEN.  C.  J.,  and  GRAY,  EDWARD 
T.  BARTLETT,  VANN,  WERNER,  and 
CHASE,  JJ..  concur.  HISCOCK,  J.,  not  sit- 
ting. 

MAKIN,  Respondent,  v.  PBTTBBONB 
CATARACT  PAPER  CO.,  Appellant  (Court 
of  Appeals  of  New  York.  March  15,  1907.) 
Appeal  from  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  Fourth  Judi- 
cial Department  (111  App.  Div.  726,  97  N.  Y. 
Supp.  894),  entered  March  20,  1906,  affirming 
a  judgment  in  favor  of  plaintiff  entered  upon  a 
verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  for  personal 
injuries  alleged  to  have  been  sustained  through 
defendant's  negligence.  Mnulsby  Kimball,  for 
appellant    Robert  H.  Gittins,  for  re^iondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLBN,  C.  J.,  and  EDWARD  T.  BART- 
LETT, HAIGHT,  VANN,  WERNER,  WIL- 
LARD BARTLETT,  and  HISCOCK,  JJ.,  con- 


MBIROWITZ  et  aL,  Respondents,  r.  HOMB 
INS.  COv  Appellant  (Court  of  Appeals  of  New 
York.  Feb.  26,  1907.)  Motion  to  dismiss  an 
appeal  from  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  First  Judi- 
cial Department  (116  App,  Div.  — ,  101  N. 
Y.  Supp.  1134),  entered  December  12,  1906, 
affirming  a  judgment  in  favor  of  plaintiffs  en- 
tered upon  a  verdict  and  an  order  denying  a 
motion  for  a  new  trial  in  an  action  to  recover 
upon  policies  of  fire  insurance.  The  motion 
was  made  upon  the  ground  that  no  substantial 
question  of  law  was  involved.  Walter  M.  Rose- 
bault.  for  the  motion.  Alfred  B.  Nathan,  op- 
posed. 

PER  CURIAM.    Motion  denied. 
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In  re  MOORE'S  WILL.  (Court  of  Appeals 
of  New  York.  Feb.  19,  1907.J  Appeal  from 
an  order  of  the  Appellate  Oivision  of  the  Su- 
preme Court  in  the  Fourth  Judicial  Depart- 
ment (109  App.  Div.  762,  96  N.  Y.  Supp.  729), 
entered  December  6,  1905,  which  reversed  a 
decree  of  the  Erie  County  Surrogate's  Court 
admitting  to  probate  a  paper  propounded  as  the 
will  of  Chester  Moore,  deceased,  and  granted  a 
new  trial.  Simon  Fleischmann  and  William 
R.  Pooley,  for  appellants.  Edward  R.  Bosley 
and  Norris  Morey,  for  respondent 

PER  CURIAM.  Order  affirmed,  and  judg- 
ment absolute  ordered  against  appellants  re- 
jecting the  will  on  the  stipulation,  with  costs 
in  all  courts,  on  opinion  of  SPRING,  J.,  below. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  WILLARD  BARTLETT, 
and  CHASE.  JJ.,  concur. 


MORRIS  et  al..  Appellants,  v.  WUGHER, 
Respondent.  (Court  of  Appeals  of  New  York. 
Apnl  2,  1907.)  Appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court 
in  the  First  Judicial  Department  (115  App. 
Div.  278,  100  N.  Y.  Supp.  878),  entered  Novem- 
ber 21,  1906,  affirming  a  judgment  in  favor  of 
defendant  entered  upon  a  dismissal  of  the  com- 
plaint by  the  court  at  a  Trial  Term  without  a 
jury  In  an  action  to  recover  money  alleged  to 
have  been  loaned.  Simon  Sultan,  for  anpel- 
lants.  Paul  Fuller,  Jr.,  and  Frederic  R.  Cou- 
dert,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

GRAY,  VANN,  WERNER,  WILLARD 
BARTLETT,  and  HISCOCK,  JJ.,  concur. 
CULLEN,  C.  J.,  and  CHASE,  J.,  not  voting. 


MYERS,  Appellant,  v.  TOWN  OP  GATES, 

Respondent.  (Court  of  Appeals  of  New  York. 
April  2,  1907.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
Fourth  Judicial  Department  (111  App.  Div. 
909,  97  N.  Y.  Supp.  1142),  entered  January  18, 
1906,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint 
by  the  court  at  a  Trial  Term  and  an  order 
denying  a  motion  for  a  new  trial  in  an  action 
to  recover  for  personal  injuries  alleged  to  have 
been  caused  by  defendant's  negligence.  Phile- 
tus  Chamberlain  and  Albert  L.  Shepard,  for  ap- 
pellant.    George  P.  Decker,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAYjVANN,  WER- 
NER, WILLARD  BARTLETT,  HISCOCK, 
and  CHASE,  JJ.,  concur. 


NEIDLINGBR,  Respondent,  v.  ONWARD 
CONST.  CO.,  Appellant.  (Court  of  Appeals  of 
New  York.  April  2,  lOOTj  A_ppeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Second  Judicial  Department 
(107  App.  Div.  398,  90  N.  Y.  Supp.  115,  95 
N.  Y.  Su^p.  1148),  entered  May  8,  1906.  af- 
firming a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  at  a  Trial  Term 
without  a  jury  in  an  action  to  recover  on  con- 
tracts for  labor  and  materials  alleged  to  have 
been  furnished.  Ernest  Hall,  John  C.  Fisher, 
Hiram  R.  Fisher,  and  Albert  H.  Gleason,  for 
appellant.  Frank  Harvey  Field,  R.  Percy 
Chittenden,  and  Walter  Lester  Glenney,  for 
respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN.  C.  J.,  and  GRAY.  VANN,  WER- 
NER. HISCOCK,  and  CHASE,  JJ..  concur. 
WILLARD  BARTLETT,  J.,  not  sitting. 


NEIDLINGER,  ReqMndent,  ▼.  STOXCIS. 
Appellant.  (Court  of  Appeals  of  New  York. 
April  2,  1907.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in 
the  Second  Judicial  Department  (107  App.  Div. 
624,  95  N.  Y.  Supp.  1148),  entered  May  8,  1906, 
affirming  a  judgment  in  favor  of  plaintiff  en- 
tered upon  a  decision  of  the  court  at  a  Trial 
Term  without  a  jury  in  an  action  against  a 
surety  to  recover  for  a  breach  of  contract  by 
his  principal.  Ernest  Hall,  John  C.  Fisher. 
Hiram  R.  Fisher,  and  Albert  H.  Gleason,  for 
appellant  Frank  Harvey  Field,  R.  Percy 
Chittenden,  -and  Walter  Lester  Glenney,  for 
respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  a  J.,  and  GRAY.  VANN,  WER- 
NER, HISCOCK,  and  CHASE,  JJ.,  concur. 
WIliiARD  BARTLETT,  J.,  not  sitting. 


ODELL,  Respondent  v.  NEW  YORK  CENT. 
&  H.  R.  R.  CX).,  Appellant  (Court  of  Appeals 
of  New  York.  March  12,  1907.)  Appeal  from 
a  judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Second  Judicial  Department 
(113  App.  Div.  906,  99  N.  Y.  Supp.  1143),  en- 
tered June  14,  1906,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  and  an 
order  denying  a  motion  for  a  new  trial  _in_  an 
action  to  recover  for  the  death  of  plaintiff's 
intestate  alleged  to  have  been  caused  by  defend- 
ant's negligence.  Robert  Wilkinson,  for  appel- 
lant   Robert  H.  Bamett  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

VANN,  WERNER,  WILLARD  BARTLETT, 
and  CHASE.  JJ.,  concur.  CULLEN,  C.  J., 
and  HAIQH'T.  J.,  dissent  GRAY,  J.,  not  ait- 
ting.  

OPPENHEIM,  Respondent,  v.  McGOVERN. 
Appellant  (Court  of  Appeals  of  New  York. 
Jan.  15,  1907.)  Motion  to  dismiss  an  appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  First  Judicial  De- 
partment (115  App.  Div.  135,  100  N.  Y.  Supp. 
712),  entered  October  24,  1906,  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  deci- 
sion of  the  court  at  a  Trial  Term  without  a 
jury.  The  motion  was  made  upon  the  grounds 
that  the  judgment  was  not  appealable  of  right 
to  the  Court  of  Appeals,  that  permission  to 
appeal  had  not  been  granted,  and  that  the  ap- 
pellant's exceptions  were  frivolous.  Morton 
Stein,  for  the  motion.  John  P.  Everett,  op- 
posed. 

PER  CURIAM.  Motion  denied,  with  $10 
costs. 


PADDELL,  Appellant  v.  CITY  OP  NEW 
YORK,  Respondent  (Court  of  Appeals  of  New 
York.  Feb.  1,  1907.)  Appeal  from  a  judgment 
of  the  Appellate  Division  of  the  Supreme  Court 
in  the  First  Judicial  Department  (114  Ant. 
Div.  911,  100  N.  Y.  Supp.  1133),  entered  Jn& 
26.  1906,  affirming  a  judgment  of  Special  Term 
sustaining  a  demurrer  to  and  dismissing  the 
complaint  in  an  action  to  restrain  the  defend- 
ant from  assessing  certain  real  property  of  the 
plaintiff  for  the  purposes  of  taxation  at  its  full 
value  without  first  deducting  the  amount  of  an 
indebtedness  secured  by  mortgage  on  such  prop- 
erty. Everett  V.  Abbot  and  Boudinot  Keith, 
for  appellant  William  B.  Ellison,  Corp.  Coun- 
sel (George  S.  Coleman,  of  counsel),  for  respond- 
ent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 
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CULLBN,  C,  J.,  and  GBAT,  EDWARD  T. 
BARTLETT,  VANN,  WERNER,  HISOOOK, 
and  CHASE,  JJ.,  concur. 


PARKS,  Bespondent,  t.  CITY  OF  NEW 
TORK,  Appellant,  et  al.  (Court  of  Appeals  of 
New  York.  Feb.  1,  1907.)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (111 
App.  Div.  836,  98  N.  Y.  Supp.  94),  entered 
March  28,  1906,  affirming  a  judgment  In  favor 
of  plaintiff  entered  upon  a  verdict  and  an  order 
denying  a  motion  for  a  new  trial  in  an  action 
to  recover  for  the  death  of  plaintiff's  intestate, 
alleged  to  have  occurred  through  the  negligence 
of  defendants.  William  B.  Ellison,  Corp.  Coun- 
sel (Theodore  Connoly  and  Terence  Farley,  of 
counsel),  for  appellant.  Joseph  H.  Choate,  Jr., 
and  William  B.  Waring,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY.  EDWARD  T. 
BARTLETT,  VANN,  WERNER,  HISCOCK, 
and  CHASE,  JJ.,  concur. 


PEACE,  Respondent,  ▼.  WILSON  et  el..  Ap- 
pellants. (Court  of  Appeals  of  New  York. 
March  12,  1907.)  No  opinion.  Motion  for  re- 
argument  denied,  with  SIO  costs.  See  186  M. 
Y.  403,  70  N.  B.  320. 


PEARSON  T.  COLLINS  et  al.  (Court  of 
Appeals  of  New  York.  Jan.  15,  1007.)  Mo- 
tion to  dismiss  an  appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in 
the  Second  Judicial  Department  (113  App.  Div. 
657.  99  N.  Y.  Supp.  932),  entered  June  25, 
1906,  which  affirmed  an  interlocutory  judgment 
of  Si)ecial  Term  overruling  a  demurrer  to  the 
complaint.  7%e  motion  was  made  upon  the 
ground  that  the  Court  of  Appeals  had  no  jnris- 
aiction  to  entertain  the  appeal.  Omar  Powell, 
for  the  motion.     John  R.  Kuhn,  opposed. 

PER  CURIAM.  Motion  granted,  and  appeal 
dismissed,  with  costs  and  $10  costs  of  motion, 
on  the  ground  that  the  judgment  sought  to  be 
reviewed  is  simply  an  interlocutory  judgment. 


PEOPLE,  Appellant,  t.  BROWN,  Respond- 
ent. (Court  of  Appeals  of  New  York.  °  March 
12,  1907.)  Appeal  from  an  order  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  the 
Fourth  Judicial  Department  (110  App.  Div. 
490,  06  N.  Y.  Supp.  957),  entered  January  17, 
1906,  which  reversed  a  judgment  of  the  Herki- 
mer (bounty  Court  rendered  upon  a  verdict  con- 
victing the  defendant  of  the  crime  of  arson  in 
the  third  degree.  George  W.  Ward,  for  the 
People.  A.  M.  Mills  and  H.  A.  De  Coster,  for 
respondent. 

PER  CURIAM.  Order  affirmed  on  the  first 
two  grounds  stated  in  the  prevailing  opinion  be- 
low. 

CULLEN.  C.  J.,  and  EDWARD  T.  BART- 
LETT, HAIGHT,  VANN,  WERNER,  and 
WILLAKD  BARTLETT,  JJ.,  concur.  HIS- 
COCK, J.,  not  sitting. 


PEOPLE,  Respondent,  ▼.  COLMEY,  Appel- 
lant. (Court  of  Appeals  of  New  York.  April 
2,  1007.)  Appeal  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the 
First  Judicial  Department  (117  App.  Div.  — , 
102  N.  Y.  Supp.  714),  entered  Februa^  8, 
1907,  which  affirmed  a  judgment  of  the  CJourt 
of  General  Sessions  of  the  Peace  in  the  county 
of  New  York,  rendered  upon  a  verdict  convict- 
ing the  defendant  of  the  crime  of  grand  larceny 
in  the  first  degree.  Clark  L  Jordan  and 
Charles  Lex   Brooke,  for  appellant     William 


Travers  Jerome,  Dist.  Atty.  (E.  Crosby  Kindle- 
berger,  of  counsel),  for  the  People. 

PER  CURIAM.  Judgment  of  conviction  af- 
firmed. 

CULLEN,  C.  J^  and  GRAY,  VANN,  WER- 
NER,_  WILLARD  BARTLETT,  HiSCiOCK, 
and  CHASE,  JJ„  concur. 

PEOPLE,  Respondent,  v.  DB  PUY,  Appel- 
lant. (Court  of  Appeals  of  New  York.  Feb. 
1,  1907.)  Appeal  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  Sec- 
ond Jiidicial  Department  (101  N.  Y.  Supp.  81), 
entered  November  24,  1906,  which  affirmed  an 
order  of  the  court  at  a  Trial  Term  directing  the 
removal  of  the  within  criminal  action  to  the 
Orange  County  Court  and  authorizing  the  trial 
of  said  action  at  an  adjourned  term  thereof. 
Henry  Bacon  and  C.  L.  Waring,  for  appellant 
Thomas  C.  Rogers,  for  the  People. 

PER  CURIAM.    Appeal  dismissed. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  WILLARD  BARTLETT, 
and  CHASE,  JJ.,  concur. 

PEOPLE,  Respondent,  v.  FARBER,  Appel- 
lant. (Court  of  Appeals  of  New  York.  Feb.  ^, 
1907.)  Motion  to  dismiss  an  appeal  from  an 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (101 
N.  Y,  Supp.  1137),  entered  November  23,  1906, 
which  affirmed  a  judgment  of  the  Court  of  Spe- 
cial Sessions  in  the  city  of  New  York  rendered 
upon  a  verdict  convicting  the  defendant  of  the 
crime  of  unlawful  entry.  The  motion  was  made 
upon  the  ground  of  failure  to  prosecute  the  ap- 
peal. William  Travers  Jerome,  Dist  Atty.  (E. 
Crosby  Kindleberger,  of  counsel),  for  the  mo- 
tion. 

PER  (7URIAM.  Motion  granted,  and  appeal 
dismissed. 


PEOPLE,  Respondent,  v.  GIANVBX3CHI0, 
Appellant  (Court  of  Appeals  of  New  York. 
Feb.  1,  1907.)  Motion  to  dismiss  an  appeal 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  First  Judicial  Depart- 
ment (113  App.  Div.  903,  98  N.  Y.  Supp.  1110), 
entered  May  11,  1906,  which  affirmed  a  judg- 
ment of  the  Court  of  General  Sessions  in  the 
county  of  New  York  rendered  upon  a  verdict 
convicting  the  defendant  of  the  crime  of  forgery 
in  the  second  degree.  The  motion  was  made  up- 
on the  ground  of  failure  of  the  appellant  to 
prosecute  the  appeal.  William  Travers  Jerome, 
Dist  Atty.  (E.  Crosby  Kindleberger,  of  coun- 
sel), for  the  motion.    Rosario  Maggio,  opposed. 

PER  CURIAM.  Motion  granted,  and  appeal 
dismissed,  unless  appellant  duly  notice  the  ap- 
peal for  argument  for  March  4,  1907,  and  serve 
three  copies  of  his  printed  brief  on  the  district 
attorney  on  or  before  February  25^  1907,  in 
which  case,  motion  denied. 


PEOPLE,  Respondent,  t.  GIANVECCHIO, 
Appellant  (Court  of  Appeals  of  New  York. 
April  2,  1907.)  Appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  (3ourt  in 
the  First  Jadicial  Department  (ll3  App.  Div. 
003,  98  N.  Y.  Supp.  1110),  entered  May  11, 
1906,  which  aflSrmed  a  judnnent  of  the  Court 
of  General  Sessions  of  the  Peace  in  the  county 
of  New  York,  rendered  upon  a  verdict  convict- 
ing the  defendant  of  the  crime  of  forgery  in  the 
second  degree.  Rosario  Maggio,  for  appellant 
William  Travers  Jerome,  Dist  Atty.  (Robert 
C.  Taylor,  of  counsel),   for  the  People. 

PER  CURIAM.  Judgment  of  conviction  af- 
firmed. 

CULLEN,  O.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  HAIGHT,  WILLARD  BART- 
LETT, HISCOCK,  and  CHASE,  JJ.,  concur, 
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PEOPIiB,  Respondent,  v.  OILHOOLBY,  Ap- 

?ellant.  (Court  of  Appeala  of  New  York.  Feb, 
,  1807.)  Appeal  from  an  order  of  the  Appel- 
late Dmaion  of  the  Supreme  Coort  in  the  First 
Judicial  Department  (108  App.  Dir.  234,  95 
N.  Y.  Supp.  636),  entered  November  27,  1905, 
which  affirmed  a  judemeut  of  the  Ck>Drt  of  Gen- 
eral Sessions  of  the  Peace  in  the  county  of  New 
York  rendered  upon  a  verdict  convicting  the  de- 
fendant of  the  crime  of  subornation  of  perjury, 
l^omas  Kelby  and  James  W.  Ridgway,  for  ap- 
pellant. William  Travers  Jerome,  Dist.  Atty. 
(Robert  S.  Johnstone,  of  counsel),  for  resirand- 
ent        

PER  CURIAII.  Jadgment  of  oenyiction  af- 
firmed. 

GRAY.  EDWARD  T.  BARTLBTT,  VANN, 
WERNER,  HISCOCK,  and  CHASEk  JJ-.  con- 
ear.    OUIiLEN.  C.  J.,  dissents. 


PEOPLE,    Respondent,    v.    HERMAN,    Ap- 

?ellant.  (Court  of  Appeals  of  New  York.  Feb. 
,  1907.)  Appeal  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  C!ourt  in  the  Sec- 
ond Judicial  Department  (101  N.  Y.  Supp.  82), 
entered  November  24,  1906,  which  affirmed  an 
order  of  the  court  at  a  Trial  Term  directing  tho 
removal  of  the  within  criminal  action  to  the 
Orange  County  Court  and  authorising  the  trial 
of  said  action  at  an  adjourned  term  thereof. 
Henry  Bacon  and  C.  L.  Waring,  for  appellant. 
Thomas  C.  Rogers,  for  lesponoent. 

PER  CURIAM.    Appeal  dismissed. 

CCLLEN,  O.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER.  WILXARD  BARTLETT, 
and  CHASE,  JJ..  concur. 


PEOPLE,  Respondent,  v.  ROLLER,  Appel- 
lant. (Court  of  Appeals  of  New  York.  Feb. 
19,  1907.)  Appeal  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  First 
Judicial  Department  (116  App.  Div.  173,  101 
N.  Y.  Supp.  618),  entered  December  7,  1906, 
affirming  a  judgment  of  the  C!ourt  of  (ieneral 
Sessions  in  the  city  of  New  York  rendered  upon 
a  verdict  convicting  the  defendant  of  the  crime 
of  grand  larceny  m  the  second  degree.  Isaac 
N.  Jacobson,  for  appellant.  William  Travers 
Jerome,  Dist.  Atty.  (Robert  S.  Johnstone,  of 
counsel),  for  the  People. 

PER  CURIAM.  Judgment  of  conviction  af- 
firmed. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  WILLARD  BARTLBTT, 
and  CHASE,  J  J.,  concur. 


PEOPLE,  Appellant,  v.  SIMPSON,  Respond- 
ent. (Court  of  Appeals  of  New  York.  Jan.  15, 
1007.)  Motion  to  dismiss  an  appeal  from  an  or- 
der of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Second  Judicial  Department  (115 
App.  Div.  — ,  100  N.  Y.  Supp.  1135),  entered 
October  18,  1906,  which  affirmed  an  order  of 
Special  Term  granting  a  motion  for  leave  to  in- 

3>ect  the  minutes  of  the  grand  jury.  The  mo- 
on was  made  upon  the  ground  that  the  Court 
of  Appeals  had  no  jurisdiction  to  entertain  the 
appeal.     Martin  T.  Manton,  for  the  motion. 

PER  (3URIAM.  Motion  granted,  and  appeal 
dismissed. 


PEOPLE,  Respondent,  t.  SMITH,  Appel- 
lant. (Court  of  Appeals  of  New  York.  Feb. 
1,  1907.)  Motion  to  dismiss  an  appeal  from  an 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (114 
App.  Div.  513,  100  N.  Y.  Supp.  25S0.  entered 
July  12,  1900,  which  affirmed  a  judgtpent  of 
the  Court  of  General  Sessions  in  the  county  of 
New  York  rendered  upon  a  verdict  convicting 


the  defendant  of  the  crime  of  abdnction.     Tlie 
motion  was  made  on  the  ground  of  failnre  to 

Prosecute  the  appeal.    William  Travera  Jerome. 
>ist  Atty.  (E.  Crosby  Kindleberger,  of  conn- 
sel),  for  the  motion. 

PER  CURIAM.    Motion  granted,  and  apijeal 
dismissed. 


PEOPLE,  Respondent,  v.  WHTTEM AN,  Ap- 
pellant. (Court  of  Appeals  of  Mew  xork. 
March  12,  1907.)  App«u  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Coort  in  the 
Fourth  Judicial   Department   (116  App.    Div. 

,  101  N.  Y.  Supp.  1138),  entered  December 

7,  1900,  which  affirmed  a  judgment  rendered  at 
a  IVial  Term  upon  a  verdict  convieting  the  de- 
fendant of  the  crime  of  grand  larceny  in  the 
first  degree.  Charles  J.  Bissell,  for  appellant. 
John  W.  Ryan  and  Frank  A,  Abbott,  for  the 
People.  

PER  CURIAM.  Judgment  of  conviction  af- 
firmed. 

CULLEN,  a  3n  *nd  EDWARD  T.  BART- 
LETT, HAIGHT,  VANN,  WERNER.  WIL- 
LARD BARTLETT,  and  HISCX>CK,  JJ.,  om- 
cor. 


PBOPLB  es  lel.  A.  G.  HYDE  &  SONS,  Re- 
spondents, ▼.  O'DONNEL  et  al.,  Thx  Comr's, 
Appellants.  (Coort  of  Appeals  of  New  York. 
March  12,  1907.)  Appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in 
the  First  Judicial  Department  (116  App.  Div. 
ISL  101  N.  Y.  Supp.  610),  entered  December 
7,  1906,  which  afllrmed  an  order  of  Special 
Term  sustaining  a  writ  of  certiorari  and  redo- 
dng  an  assessment  for  taxation  against  the 
capital  stock  of  the  relator.  WiUlam  B.  EUi- 
Bon,  Corp.  Connsel  (George  S.  Coleman  and 
Curtis  A.  Peters,  of  counsel),  for  apprilanta. 
James  J.  Allen,  for  respondents. 

PER  CURIAM.    Order  affirmed,  with  costs. 

CULLEN,  C.  J.,  and  GRAY.  EDWARD  T. 
BARTLETT,  and  WERNER,  JJ.,  concnr. 
HAIGHT  and  CHASE,  JJ.,  dissent  VANN, 
J.,  not  voting. 


PEOPLE  ex  rel.  CONNECTICUT  MUT. 
LIFE  INS.  CO.,  Appellant,  v.  KELSEY.  State 
Comptroller,  Respondent.  (Court  of  Appeals 
of  New  York.  March  5,  1907.)  Appeal  from 
an  order  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Third  Judicial  Department 
(116  App.  Div.  97,  101  N.  Y.  Suwi.  902),  en- 
tered November  26,  1906,  which  confirmed  a 
determination  of  the  defendant  denying  an  ap- 
plication of  the  relator  for  a  revision  of  an 
assessment  for  taxes  against  it  imposed  for  the 
privilege  of  carrying  on  its  business  within  the 
state.  George  J.  Hatt,  for  appellant  Wil- 
liam S.  Jackson,  Atty.  (Jen.  (George  P.  Decker, 
of  counsel),  for  respondent. 

PER  CURIAM.  Order  affirmed,  with  costs, 
on  opinion  of  Chester,  J.,  below. 

CULLEN,  0.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  HAIGHT,  VANN,  WERNER, 
and  CHASE,  JJ.,  concur. 


PEOPLE  ex  rel.  CONNOLLY.  Appellant, 
V.  BOARD  OF  EDUCATION  OP  CffY  OP 
NEW  YORK,  Respondent.  (Court  of  Appeals 
of  New  York.  Jan.  22,  1907.)  Appeal  from  an 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (114 
App.  Div.  1,  99  N.  Y.  Supp.  737),  entered  July 
12,  1906,  which  reversed  an  order  of  Special 
Term  granting  a  motion  for  a  peremptory  writ 
of  mandamus  to  compel  the  reinstatement  of 
the  relator  as  auditor  of  the  board  of  education 
of  the  city  of  New  York.  A.  S.  Gilbert  and 
Thomas   F.   Gilroy,   Jr.,   for   appellant.      Wil- 
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liAm  B.  Ellison,  Corp.  Comwd  (Theodore  Oon- 
noly  and  John  F.  O'Brien,  of  coonsel),  for  r*- 
■pondttdt. 

PBR  CURIAM.    Order  affirmed,  with  eoabk 

CULLEN,  G.  J.,  and  BDWARD  T.  BABT- 

r.B5TT,  HAIGHT,  VANN.  WBKNKR,  WILr 

I.ABD  BABXLBTT,  and  HISOOGK.  JJ..  oon- 


PEOPLE  ex  rel.  OABDNBR.  Bespondent, 
▼.  SUPREME  COURT  I.  O.  O.  F.,  Appellant 
(Court  of  Appeals  of  New  Tork.  Febw  1, 1007.) 
Appeal  from  a  judgwent  of  the  Appellate  Divi- 
•ion  of  the  Sapreme  Court  in  the  Third  Jndidal 
Department  (U2  App.  DiT.  906,  88  N.  T.  Snpp. 
1112),  entered  March  20,  1006,  which  affirmed 
a  judgment  of  Spedal  Term  directing  the  is- 
suance of  a  peremptoiT  writ  of  mandamoB  to 
compel  the  defendant  to  reinstate  the  relator 
as  a  member  in  good  standing  of  the  Independ- 
ent Order  of  Forester*.  John  P.  Kellas,  for 
appellant.  Ellsworth  O.  Lawrence,  for  n- 
spondent. 

PEB  CURIAM.  Jndcment  afflimed.  with 
costs. 

CULLEN,  0.  J.,  and  ORAY.  EDWARD  T. 
BARTLBTT,  VANN,  WERNER.  HISCOCK. 
and  CHASE,  JJ.,  concnr. 


PEOPLE  ex  rti.  GLEITSMAN.  Appellant, 
T.  LEWIS,  Police  Oom'r,  Renrandent  (Court 
of  Appeals  of  New  Tork.  March  5,  1907.) 
Appeal  from  an  order  of  the  Appellate  Diri- 
aion  of  the  Sapreme  Conrt  In  the  Second  Judi- 
cial Department  CL12  App.  DIt.  889,  97  N.  T. 
Bupp.  1144),  entered  March  17,  1906,  which 
affirmed  a  determination  of  the  defendant  in 
remoTing  the  relator  from  the  police  force  of 
the  city  of  Mt  Vernon.  Sydney  A.  Syme,  for 
appellant.     David   Swlts,  ror  respondent. 

PER  CURIAM.    Order  affirmed,  with  costs. 

CULLEN,  0.  J.,  and  GRAY,  HAIGHT, 
WERNER,  and  CHASE,  JJ^  cMicnr.  BD- 
WARD T.  BARTLBTT  and  VANN,  JJ..  dia- 
•ent. 


PEOPLE  ex  reL  INTERNATIONAL 
BANKING  CORP.,  Appellant.  ▼,  RAYMOND 
et  al..  Tax  Com'rs,  Respondents.  (Court  of 
Appeals  of  New  York.  March  12,  1907.)  Ap- 
peal from  an  order  of  the  Appellate  DiTision 
of  the  Supreme  Conrt  in  the  First  Judicial  De- 

£artmeat  (117  App.  Div.  Oi.  102  N.  Y.  Supp. 
i),  entered  January  11,  1907,  which  affirmed 
an  order  of  Special  Term  confirming  an  assess- 
ment for  taxation  against  the  capital  of  the  re- 
lator invested  in  business  in  this  state.  David 
Rumeey,  for  appellant.  William  B.  Ellison, 
Corp.  Counsel  (Curtis  A.  Peters  and  (}eorge  S. 
Coleman,  of  counsel),  for  respondents. 

PER  CURIAM.    Order  affirmed,  with  cost*. 

CULLEN.  C.  J.,  and  GRAY,  EDWARD  T. 
BARTT.ETT,  HAIGHT,  VANN,  WERNER, 
and  CHASE,  JJ.,  concur. 


PEOPLE  ex  reL  JARDINB,  Respondent,  v. 
BRUSH,  Mayor,  et  aU  Appellants.  (Court 
of  Appeals  of  New  York.  March  5, 1907.)  Ap- 
peal from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Second  Judicial  De- 
partment (116  App.  Div.  688.  101  N.  Y.  Supp 
312),  entered  December  4,  1906,  whidi  reversed 
an  order  of  Special  Term  denying  a  motion  for 
a  peremptory  writ  of  mandamus  to  compel  the 
defendants  to  cancel  and  discharge  a  certain 
assessment  against  property  of  the  relator  and 
panted  such  motion.  David  Swits  for  appel- 
lants. Charles  P.  Cowles  and  Justus  A.  B. 
Oiwles,   for  respondent. 

PER  CURIAM.    Order  affirmed,  with  ooata, 


CULLBW,  a  J.,  and  GRAY.  EDWARD  T. 
BARTLBTT,  HAIGHT,  VASN,  WBBNEB, 
and  CHASB,  JJ.,  eoncor. 


PEOPLE  ex  reL  LITCHFIELD  et  al..  Ap- 
pellants, V.  O'DONNBL  et  aL,  Tax  Com'ra, 
Respondents.  ((3ourt  of  Appeals  of  New  York. 
Jan.  22,  1907.)  Appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in 
the  Second  Judicial  Department  (118  App.  Div. 
713,  99  N.  Y.  Supp.  436),  entered  June  8,  1906, 
which  reversed  an  order  of  Special  Term  deny- 
ing a  motion  to  quash  a  writ  of  certiorari  to 
review  assessments  for  taxation  for  the  year 
1905  upon  property  of  the  relators  and  granted 
soch  motion.  William  C.  De  Witt,  for  appel- 
lants. William  B.  Ellison,  Corp.  Counsel 
(George  S.  Coleman  and  Curtis  A.  Peters,  of 
counsel),  for  respondents. 

PER  CURIAM.  Ordw  affirmed,  vritbont 
coats,  on  authority  of  People  ex  rel.  Washin|s 
ton  Building  Co.  ▼.  Feitner,  163  N.  Y.  884.  67 
N.  B.  624,  and  People  ex  rel.  Zollikoffer  v.  Feit- 
ner, 172  N.  Y.  618.  64  N.  B.  1124. 

CULLEN,  C.  J.,  and  EDWARD  T.  BART- 
LETT.  HAIGHT,  VANN,.  WERNER,  WIL- 
LARD  BARTLBTT,  and  HISCOOE:.  JJ..  OOD- 
cur. 


PBOPLB  ex  reL  LITCHFIELD  et  al..  Ap- 
pellants, ▼.  WELLS  et  ain  Tax  Com'rs,  R%- 
spondents.  (Court  of  Appeals  of  New  York. 
Jan.  22,  1907.)  Appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  ii. 
the  Second  Judicial  Department  (115  App.  Div. 
— ,  100  N.  Y.  Supp.  1187),  entered  October  17, 
190i6,  whidi  affirmed  an  order  of  Special  Term 
granting  a  motion  to  quash  a  writ  of  certiorari 
to  review  assessments  for  taxation  for  the  year 
1903  upon  property  of  the  relators.  William 
a  De  Witt,  for  appellants.  WUliam  B.  Elli- 
son, Corp.  Counsel  (George  S.  Coleman  and 
Curtis  A.  Peters,  of  counsel),  for  respondents. 

PER  CURIAM.  Order  afllrmed,  with  costs, 
on  authority  of  People  ex  reL  Washington 
Building  Co.  t.  Feitner,  168  N.  Y.  884,  57  N. 
B.  624,  and  People  ex  reL  Zolllkotter  v.  Feitner. 
172  N.  Y.  618,  64  N.  B.  1124. 

CULLEN,  C.  J.,  and  EDWARD  T.  BART- 
LBTT, HAiOHT,  VANN.  WERNER,  Wllr 
LARD  BARTLBTT,  and  HISCOOK.  JJ..  con- 


PBOPLB  ex  rel.  MEEHAN,  Appellant,  t. 
GREENE,  Police  Com'r,  Resnondent  (Court 
of  Appeals  of  New  York.  .Tan.  29,  1907.)  Ap- 
peal from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  First  Judicial  De- 
partment (114  App.  Div.  901,  100  N.  Y.  Supp. 
1137),  entered  June  16.  1906,  which  dismissed  a 
writ  of  certiorari  and  affirmed  the  proceedings 
of  the  defendant  in  dismissing  the  relator  from 
the  police  force  of  the  city  of  New  York.  Jacob 
Rousg  and  Louis  J.  Grant,  for  appellant.  Wil- 
liam B.  Ellison,  Corp.  Counsel  (Theodore  Con- 
noly  and  Royal  Bl  T.  Riggs,  <x  counsel),  for 
respondent. 

PER  (7URIAM.     Order  affirmed,  with  costs. 

CULLEN.  C.  J^  and  EDWARD  T.  BART- 
LETT,  HAIGHT,  VANN,  WERNER,  and 
HISCOCK,  JJ.,  concur.  WILLARD  BART- 
LETT,  J.,  not  voting. 


PEOFLB  ex  xeL  MOYNIHAN.  AppeUant,  ▼. 
McADOO,  Police  CJom'r,  Respondent.  (Court 
of  Appeals  of  New  York.  Jan.  29,  1907.)  Ap- 
peal from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  F>rst  Judidal  De- 
partment (116  App.  DiT.  — -,  101  N.  Y.  Supp. 
1130),  entered  December  7.  1906,  which  dismiss- 
ed a  writ  of  certiorari  and  sJBrmed  tlie  proceed- 
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ings  of  the  defendant  in  diismissing  the  relator 
from  the  police  force  of  the  city  of  New  York. 
William  C.  De  Witt  and  Hersey  Bgginton,  for 
appellant.  William  B.  Ellison,  Corp.  Counsel 
(Theodore  Connoly,  Terence  Farley,  and  Royal 
Ji.  T.  Riggs,  of  counsel),  for  respondent 

PER  CURIAM.     Order  affirmed,  with  costs. 

CULLEN.  C.  J.,  and  EDWARD  T.  BART- 
LETT,  HAIGHT,  VANN,  WERNER.  WILr 
LARD  BARTLETT,  and  HI8C0CK,  JJ^  con- 
cur. 


PEOPLE  ei  rel.  NEW  YORK  CENT.  &  H. 
R.  R.  CO..  Respondent,  y.  BOARD  OF  STATE 
RAILROAD  COM'RS  et  al.,  Appellants. 
(Court  of  Appeals  of  New  York.  Jan.  15^ 
1907.)  Appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  Third  Ju- 
dicial Department  (113  App.  Div.  895.  99  N. 
Y.  Supp.  1145),  entered  June  15,  1006,  which 
affirmed  an  order  of  Special  Term  denying  a 
motion  to  quash  a  writ  of  certiorari.  John  A. 
Barhite  and  Horace  G.  Pierce,  for  appellants. 
Daniel  M.  Beach,  for  respondent. 

PER  CURIAM.  Appeal  dismisBed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  VANN,  WERNER,  HISCOC!K, 
and  CHASE,  JJ.,  concur. 


PEOPLE  ex  rel.  O'CONNELL,  Appellant,  ▼. 
HAYES,  Fire  Com'r,  Respondent.  (Court  of 
Appeals  of  New  York.  Jan.  22,  1907.)  Appeal 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  First  Judicial  Depart- 
ment (111  App.  Div.  925,  96  N.  Y.  Supp.  1141), 
entered  February  23,  1906,  which  dismissed  a 
writ  of  certiorari  to  review  the  proceedings  of 
the  defendant  in  dismissing  the  relator  from  the 
fire  department  of  the  city  of  New  York  and 
affirmed  said  proceedings.  Charles  H.  Collins, 
for  appellant.  John  J.  Delany,  CJorp.  Counsel 
(Theodore  Connoly  and  Royal  B.  T.  Riggs,  of 
counsel),  for  respondent. 

PER  CURIAM.     Order  affirmed,  with  costs. 

CULLEN,  C.  J.,  and  EDWARD  T.  BART- 
LETT, HAIGHT.  VANN,  WERNER,  WIL- 
LARD  BARTLETT,  and  HISCOCK.  JJ.,  con- 
cur. 


PEOPLE  ex  rel.  RANDALL,  Appellant,  r. 
GOODINO  et  al..  Respondents.  (Court  of  Ap- 
peals of  New  York.  Jan.  22,  1907.)  Appeal 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  In  the  Fourth  Judicial  Depart- 
ment (113  App.  Div.  891, 100  N.  Y.  Supp.  1137), 
entered  May  23,  1906,  which  affirmed  an  order 
of  Special  Term  denying  an  application  for  a 
peremptory  writ  of  mandamus  to  compel  the  de- 
fendants to  reassemble  and  recanvass  the  vote 
cast  in  the  Third  voting  district  of  the  town  of 
Parma  at  the  town  meeting  held  November  7, 
1905.  George  D.  Forsyth,  for  appellant.  Al- 
bert H.' Steams,  for  respondents. 

PER  CURIAM.  Appeal  dismissed,  without 
costs. 

CULLEN,  C.  J.,  and  EDWARD  T.  BART- 
LETT, HAIGHT.  VANN.  WERNER,  WIL- 
LARD  BARTLETT.  and  HISCOCK.  Jj..  con- 
cur. 


PEOPLE  ex  rel.  TRAVELERS*  INS,  CO., 
Appellant,  v.  KELSEY,  State  Comptroller,  Re- 
spondent. (Court  of  Appeals  of  New  York. 
March  5,  1007.)  Appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Ck>urt  in 
the  Third  Judicial  Department  (116  App.  Div. 
■ — •,  101  N.  Y.  Supp.  1139),  entered  November 
19,  1906.  which  confirmed  a  determination  of 
the  defendant  in  auditing  and  stating  a  state 


tax  against  the  relator  for  the  privilege  of  car- 
rying on  its  business  within  the  state.  David 
B.  Hill,  Andrew  Hamilton,  and  Neile  F.  Town- 
er, for  appellant  William  S.  Jackson,  Atty- 
Gen.  (George  P.  Decker,  of  counsel),  for  re- 
spondent 

PER  CURIAM.    Order  affirmed,  with  costs. 

CULLEN,  C.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  HAIGHT,  VANN,  WERNER, 
and  CHASE,  JJ..  concur. 


PEOPLE  ex  rel.  UNITED  CX)NST.  CO.,  Ap- 
pellant. V.  VOORHIE8  et  al.,  RespoadentSL 
(Court  of  Appeals  of  New  York.  Jan.  22, 
1907.)  Appeal  frcon  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  T%ird 
Judicial  Department  (114  App.  Div.  351,  99 
N.  Y.  Supp.  918).  entered  July  9,  1906,  which 
dismissed  a  writ  of  certiorari  and  confirmed  a 
determination  of  the  defendants  in  rejecting 
a  certain  claim  of  the  relator  against  the  town 
of  Rockland.  Henry  D.  Merchant,  Abel  Mer- 
chant Jr.,  and  Rollin  B.  Sanford,  for  appel- 
lant Jacob  M.  Maybe  and  George  H.  Carpen- 
ter, for  respondents. 

PER  (KJRIAM.     Order  affirmed,  with  costs. 

CULLEN,  C.  J.,  and  EDWARD  T.  BART- 
LETT, HAIGHT,  VANN,  WERNER,  WIL- 
LARD  BARTLETT.  and  HIS(X)CK,  JJ., 
cur. 


PEOPLE  ex  rel.  WEI(3K,  Appellant,  r. 
WARDEN  OF  CITY  PRISON,  Respondent 
(C!ourt  of  Appeals  of  New  York.  March  12, 
1907.)  Appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  First 
Judicial  Department  (102  N.  Y.  Supp.  374). 
entered  Januarv  25,  1907,  which  affirmed  an 
order  of  Special  Term  dismissing  a  writ  of  ha- 
beas corpus  and  remanding  the  relator  to  cos- 
tody.  Edward  Hymes  and  Michael  Schaap,  for 
appellant  William  Travers  Jerome,  Dist  Atty. 
(Robert  G.  Taylor,  of  counsel),  for  respondoit 

PER  CURIAM.  Order  affirmed,  on  opinion 
of   Ingraham,  J.,  below. 

CULLEN,  C.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  HAIGHT,  VANN.  WERNER, 
and  CHASE,  JJ.,  concur. 


PERSONS    et    al.    v.    GARDNER    et    aL 

(Court  of  Appeals  of  New  York.  April  2,  1907.) 
Appeal  from  a  judgment  of  the  Appellate  Di- 
vision of  the  Supreme  Court  in  the  Fourth  Jn- 
dicial  Department  (113  App.  Div.  597,  08  N. 
Y.  Supp.  807).  entered  June  11,  1906,  affirm- 
ing a  judgment  in  favor  of  plaintiffs  entered 
upon  a  decision  of  the  court  on  trial  at  an  Equi- 
ty Term  in  an  action  against  stockholders  of 
a  bank  to  recover  a  deficiency  in  its  assets. 
Adelbert  Moot,  for  appellants.  Edward  R. 
Bosley,  for  respondents  Persons  and  others. 
George  Wadsworth,  for  respondents  Hefford  and 
others. 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  on  opinion  of  Williams,  J.,  below. 

CULLEN.  C.  J.,  and  GRAY,  VANN,  WER- 
NER. WILLARD  BARTLETT,  HISCXXK, 
and  CHASE,  JJ.,  concur. 


PILLMAN    et   al.    v.    BILLQVIST    et   aL 

(Court  of  Appeals  of  New  York.  Feb.  1,  1907.) 
Appeal  from  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  First  Judi- 
cial Department  (110  App.  Div.  889,  06  N.  T. 
Supp.  1142),  entered  December  20,  1905,  af- 
firming a  judgment  in  favor  of  plaintiffs  enter- 
ed upon  the  report  of  a  referee  in  an  action  to 
recover  for  breach  of  contract  (xeorge  C. 
Shearer,  for  appellants.  John  Larkin  and 
Alexander  S.  Andrews,  for  respondents. 
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PER  CURIAM.  Judgment  afBrmed,  with 
costs. 

CULLBN.  C.  J.,  and  GRAY,  EDWARD  T, 
BARTLETT.  VANN,  WERNER.  HISCOCK, 
and  CHASE,  JJ.,  concur. 


PILLMAN  et  al.  ▼.  BILIiQVIST  et  aL 
(Court  of  Appeals  of  New  York.  March  15, 
1907.)  No  opinion.  Motion  for  reargument 
denied,  with  $10  costs.    See  187  N.  T.  651,  80 

N.  E.  ma 


POYBT,  Respondent,  t.  ROHE,  Appellant. 
(Court  of  Appeals  of  New  York.  Feb.  1,  1907.) 
Appeal  from  a  judgment  of  the  Appellate  Di- 
vision of  the  Supreme  Court  in  the  First  Jn- 
dicial  Department  (110  App.  Div.  892,  96  N. 
Y.  Snpp.  1142),  entered  January  12,  1906,  af- 
firming a  jud^ent  in  favor  of  plaintiff  entered 
apon  a  verdict  and  an  order  denying  a  mo- 
tion for  a  new  trial  in  an  action  to  recover  for 
the  alleged  negligent  killing  of  plaintiff's  in- 
testate. Edwin  A.  Jones,  for  appellant.  Wil- 
lard  N.  Baylis,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  witli 
costs. 

CUIXEN,  0.  J.,  and  EDWARD  T,  BART- 
liETT,  VANN.  HISCOCK,  and  CHASE,  J  J., 
concur.     GRAY  and  WERNER,  JJ.,  dissent. 


RACQUBTTE  PALLS  LAND  CO.,  Respond- 
ent. V.  HOTT  et  al..  Appellants.  (Court  of  Ap- 
peals of  New  York.  Feb.  1,  1907J  Appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Fourth  Judicial  De- 
partment (109  App.  Div.  119,  95  N.  Y.  Supp. 
1029),  entered  November  24,  1905,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  the 
report  of  a  referee  in  an  action  to  recover  for 
an  alleged  trespass  in  cutting  and  removing 
timber  from  lands  alleged  to  be  the  property 
of  the  plaintiff.  E.  C.  Emerson,  for  appellants. 
George  N.  Ostrander,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  on  opinion  below. 

CULLEN,  C.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT.  VANN.  WERNER,  and  CHASE, 
JJ.,  concur.    HISCOCK.  J.,  not  sitting. 


RANSOM  et  al.  v.  CUTTING  et  al.  (Court 
of  Appeals  of  New  York.  Jan.  15.  1907.)  Mo- 
tion to  dismiss  an  appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court 
In  the  First  Judicial  Department  (112  App. 
Div.  150.  98  N.  Y.  Supp.  282),  entered  April  10, 
19()6,  affirming  a  judgment  in  favor  of  plaintiffs 
entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term.  The  motion  was  made  upon 
the  grounds  that  the  appeal  was  from  a  unani- 
mous judgment  of  affirmance  in  an  action  to 
recover  for  services,  that  permission  to  appeid 
bad  not  been  given,  and  no  questions  of  law 
were  involved  that  could  be  reviewed.  Mahlon 
A.  Freeman,  for  the  motion.  Robert  L.  Cut- 
ting, opposed. 

PER  CURIAM.  Motion  denied,  witll  $10 
costs. 


ROYCB.  Respondent,  v.  BELL  TELE- 
PHONE CO.  OP  BUFFALO,  Appellant.  (Court 
of  Appeals  of  New  York.  Jan.  29,  1907.)  Ap- 
peal, by  permission,  from  an  order  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  the 
Fourth  Judicial  Department  (115  App.  Div. 
— V  101  N.  Y.  Supp.  1142),  entered  December 
10,  1906,  which  affirmed  an  order  of  Special 
Term  denying  a  motion  to  vacate  a  temporary 
injunction  restraining  the  defendant  from  erect- 
ing a  telephone  line  in  front  of  plaintiff's  prem- 
ise.    The   following   questions  were   certified: 


"First.  Does  the  temporary  injunction  In  this 
action  suspend  the  ordinary  and  general  busi- 
ness of  the  defendant  corporation  in  violation 
of  section  1809  of  the  Code  of  Civil  Procedure? 
Second.  Has  the  plaintiff  an  adequate  remedy 
at  law  for  the  alleged  unlawful  acts  of  the  de- 
fendant set  forth  in  the  complaint?"  John  A. 
Barhite,  for  appellant.  John  D.  Lynn,  for  re- 
spondent. 

PER  CURIAM.  Order  affirmed,  with  costs, 
and  questions  certified  answered  in  the  negative. 

CULLEN,  C.  J.,  and  EDWARD  T.  BART- 
LETT, HAIGHT,  VANN,  WERNER,  WIL- 
LARD  BARTLETT,  and  HISCOCK,  JJ.,  con- 
cur. 


RYAN,  Respondent,  v.  DELAWARE  ft 
HUDSON  CO.,  Appellant.  (Court  of  Appeals 
of  New  York.  March  15,  1907.)  Appeal  from 
an  order  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Third  Judicial  Department 
(114  App.  Div.  268,  99  N.  Y.  Supp.  794),  en- 
tered July  2,  1906,  which  reversed  a  judgment 
in  favor  of  defendant  entered  upon  a  dismissal 
of  the  complaint  by  the  court  at  a  Trial  Term 
and  granted  a  new  trial  in  an  action  to  recover 
for  the  death  of  plaintiff's  intestate,  alleged  to 
have  been  caused  by  defendant's  negligence. 
Lewis  E.  Carr,  for  appellant.  George  B. 
Wellington  and  Jamea  A.  Bumham,  for  re- 
spondent. 

PER  CURIAM.  Order  affirmed,  and  judg- 
ment absolute  ordered  against  appellant  on  the 
stipulation,  with  costs  in  all  courts,  on  the 
ground  that  the  sufficiency  of  defendant's  rules 
was  a  question  of  fact  for  the  jury. 

CULLEN,  C.  J.,  and  EDWARD  T.  BART- 
LETT, HAIGHT,  VANN,  WERNER.  WIL- 
LAIU>  BARTLETT,  and  HISCOCK,  JJ.,  con- 
enr. 


SAVAGE,  Respondent,  v.  BROOKLYN 
HEIGHTS  R,  CO.,  Appellant.  (Court  of  Ap- 
peals of  New  York.  Feb.  19, 1907.)  Appeal  from 
a  judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Second  Judicial  Department 
(111  App.  Div.  916,  96  N.  Y.  Supp.  1144),  en- 
tered .January  10.  1906,  affirming  a  judgment 
In  favor  of  plaintiff  entered  upon  a  verdict  and 
an  order  denying  a  motion  for  a  new  trial  in 
an  action  to  recover  for  personal  injuries  alleged 
to  have  been  received  through  defendant's  negli- 
gence. I.  R.  Oeland  and  George  D.  Yeomans, 
for  appellant  Richard  A.  Rendich,  for  re- 
spondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN.  C.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT.  HAIGHT,  WILLARD  BART- 
LETT, HISCOCK,  and  CHASE.  JJ.,  concur. 


SCHEEL,  Appellant,  v.  MUTUAL  MILK  ft 
CREAM  CO.,  Respondent  (Court  of  Appeals 
of  New  York.  April  2,  1907.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Second  Judicial  Depart- 
ment (114  App.  Div.  920,  100  N.  Y.  Supp. 
1141),  entered  August  6.  1906,  affirming  a  judg- 
ment in  favor  of  defendant  entered  upon  a  ver- 
dict and  an  order  denying  a  motion  for  a  new 
trial  in  an  action  to  recover  for  personal  in- 
juries alleged  to  have  been  sustained  through 
defendant's  negligence.  M.  S.  Bevins,  Frank 
V.  Johnson,  and  Jacob  C.  Brand,  for  appel- 
lant. R.  B.  Wood,  Gteorge  Gordon  Battle,  and 
Frederick  E.  Fishel, .  for  respondent 

PER  CURIAM.  Judgment  affirmed,  witfi 
costs. 

CULLEN,  C.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  HAIGHT,  WILLARD  BART- 
LETT, HISCOCK,  and  CHASE,  JJ.,  concur. 
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SENIOR,  Appellant,  r.  NEW  YORK  CITI 
RY.  (XK,  Respondent.  (Court  of  Appeals 
ot  New  York.  Feb.  19,  1907.)  Appeal  from 
a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  First  Judicial  Depart- 
ment (111  App.  Div.  39,  97  N.  Y.  Supp.  645), 
entered  February  15,  1906,  affirming  a  judgment 
of  the  Appellate  Term,  which  affirmed  a  judg- 
ment of  the  Municipal  Court  of  the  city  of 
New  York  dismissing  the  complaint  in  an  ac- 
tion to  recover  a  penalty  under  sections  ^ 
and  101  of  the  railroad  law  (Laws  1890,  pp. 
1096,  1113,  c.  665).  Hampton  D.  Ewing  and 
George  H.  Oilman,  for  appellant.  Adrian  H. 
Joline,  Adrian  H.  Larkin,  and  Henry  V. 
Poor,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
coats. 

CULLEN.  C.  J-  and  O'BRIEN,  EDWARD 
T.  BARTLETT,  WERNER,  IlISCOCK,  and 
CHASE,  JJ.,  concur.    GRAY,  J.,  took  no  part 

SHAUGHNESSY,  Respondent,  v.  WEEKES, 
Appellant.  (Court  of  Appeals  of  New  York. 
April  2,  1907.)  Appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court 
in  the  Second  Judicial  Department  (111  App. 
EKv.  918,  96  N.  Y.  Supp.  1145),  entered  Jan- 
nary  20,  1906,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  an  or- 
der denying  a  motion  for  a  new  trial  in  an 
action  to  recover  for  services  alleged  to  have 
been  rendered  by  a  real  estate  broker  In  pro- 
curing the  sale  of  real  property.  Eldgar  M. 
Leventrjtt  and  Henry  A  Forster,  for  appel- 
lant.    J.  Culbert  Palmer,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULI/BN,  C.  J.,  and  GRAY,  VANN,  WBRN- 
ER.  HISCOCK,  and  CHASE,  JJ.,  concur. 
WILIiARD  BARTLETT,  J.,  not  sitting. 

SKINNER,  Respondent,  v.  LB  ROY  HY- 
DRAULIC ELECTRIC  GAS  CO..  Appel- 
lant. (Court  of  Appeals  of  New  York.  Feb. 
26,  1907.)  Motion  for  leave  to  withdraw  an 
appeal  from  a  judgment  of  the  Appellate  Di- 
vision of  the  Supreme  Court  in  the  Fourth 
Judicial  Department  (115  App.  Div.  895,  100 
N.  Y.  Supp.  1143),  entered  October  10,  1006, 
affirming  a  judgment  in  favor  of  plaintiS  en- 
tered upon  a  verdict  and  an  order  denying  a 
motion  for  a  new  trial  in  an  action  to  recover 
for  personal  injuries  alleged  to  have  been  re- 
ceived through  defendant's  negligence.  The  mo- 
tion was  made  upon  the  ground  that  the  C>>urt 
of  Appeals  had  no  jurisdiction  to  review  the 
questions  involved.  Edward  Harris,  Jr.,  for 
the  motion.     George  D.  Reed,  opposed. 

PER  CURIAM.  Motion  denied,  and  appeal 
dismissed,  with  costs  and  $10  costs  of  mo- 
tion. 


SMITH,  Respondent,  t.  LEHIGH  VALLEY 
R.  CO.,  Appellant.  (Court  of  Appeals  of  New 
York.  March  5,  1907.)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Fourth  Judicial  Department  (112 
App.  Div.  903.  97  N.  Y.  Supp.  1148),  entered 
March  23,  1906,  affirming  a  judgment  in  fa- 
vor of  plaintiff  entered  upon  a  verdict  and 
an  order  denying  a  motion  for  a  new  trial  in 
an  action  to  recover  for  the  death  of  plaintiff's 
intestate  alleged  to  have  been  caused  by  defend- 
ant's negligence.  James  McCormick  Mitchell, 
for  appellant.    Thomas  Raines,  for  respondent. 

PER  CURIAM.  Inasmuch  as  the  plaintiff, 
individually,  is  only  entitled  to  a  share  of  the 
proceeds  of  the  recovery,  the  case  is  distinguish- 
able from  that  of  O'Shea  v.  Lehigh  Vallev  R.  R. 
Ck).,  79  App.  Div.  254,  79  N.  Y.  Supp.  8i90,  and 
the  question  as  to  whether   there  could  be  a 


recovery  for  the  benefit  of  the  other  members 
of  the  decedent's  family  is  not  raised  by  the 
request  to  charge  "that  if  the  carelessness  or 
negligence  of  the  plaintiff  contributed  in  any  de- 

S:ree,  however  slight,  to  cause  the  accident,  the 
nry  must  find  a  verdict  for  the  defendant  of 
no  cause  of  action."  As  to  the  question  dis- 
cussed in  the  O'Shea  Case  we  express  do  opin- 
ion. Hie  judgment  should  be  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  HAIGHT,  VANN,  and  CHASE, 
JJ.,  concur.    WERNER,  J.,  not  sitting. 

SNYDER,  Appellant,  ▼.  MONROE  ECK- 
STEIN BREWING  CO.,  Respondent,  et  sL 
(Court  of  Appeals  of  New  York.  April  2,  1007.) 
Appeal  from  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  Second  Jn- 
didal  Department  (107  App.  Div.  328,  5)5  N. 
Y.  Supp.  144),  entered  September  20.  1905,  af- 
firming a  judgment  in  favor  of  defendant  enter- 
ed upon  a  decision  of  the  court  on  trial  at 
Special  Term  in  an  action  to  foreclose  a  me- 
chanic's lien.  Henry  W.  Rianhard,  for  appel- 
lant.    William  D.  Gaillard,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  VANN,  WERN- 
ER, WILLARD  BARTLETT,  HISCOCK.  and 
CHASE,  JJ.,  concur. 


SOPER,  Respondent,  v.  ASSOCIATED 
PRESS,  Appellant.  (Ckiurt  of  Appeals  of  New 
York.  March  12,  1907.)  Appeal,  by  permis- 
sion, from  a  judgment  entered  November  20, 
1906,  upon  an  order  of  the  Appellate  Division 
of  the  Supreme  (3ourt  in  the  Fourth  Judicial 
Department  (115  App.  Div.  815,  101  N.  Y.  Snpp. 
342),  which  affirmed  an  interlocutory  judgment 
of  Special  Term  overruling  a  demurrer  to  the 
complaint  in  an  action  for  libel.  The  follow- 
ing question  was  certified:  "Does  the  com- 
plaint state  facts  sufficient  to  constitute  a  cause 
of  action?"  James  McCormick  Mitchell  and  Eid- 
ward  Hance  Letcbworth,  for  appellant.  H.  B. 
Butterfield,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs.  Question  certified  answered  in  the  affirm- 
ative. 

EDWARD  T.  BARTLETT,  VANN,  WERN- 
ER, and  CHASE,  JJ.,  concur.  CULLEN,  C 
J.,  and  GRAY  and  HAIGHT,  JJ.,  dissent 

STORM  et  al.,  Appellants,  v.  McGROVEB 
et  al..  Respondents.  ((3ourt  of  Appeals  of  New 
York.  Jan.  15,  1907.)  Motion  to  dismiss  an  ap- 
peal from  an  order  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  First  Jodidal  De- 
partment (70  App.  Div.  33.  74  N.  Y.  Supp. 
1032),  entered  March  12,  1902,  reveraing  an  in- 
terlocutory judgment  in  favor  of  plaintiffs  enter- 
ed upon  a  decision  of  the  court  on  trial  at  Spe- 
cial Term  and  granting  a  new  trial.  The  moti<« 
was  made  upon  the  ground  that  the  appeal  had 
been  erroneously  taken ;  the  Court  of  Appals 
not  having  jurisdiction  to  entertain  the  same. 
Robert  H.  Barnett  for  the  motion.  Bogene 
Cohn  and  Frank  M.  Patterson,  opposed. 

PER  CURIAM.  Motion  denied,  withoat 
costs. 


THALMANN  et  al.  v.  IMPORTERS'  * 
TRADERS'  NAT.  BANK  OF  NEW  YORK  et 
al.  (Court  of  Appeals  of  New  York.  Jan.  29, 
19070  Appeal  from  a  judgment  of  die  Appel- 
late Division  of  the  Supreme  (3onrt  In  the  First 
Judicial  Department  (108  App.  Div.  364,  93  N. 
Y.  Supp.  634),  entered  November  2&,  1905,  af- 
firming a  judgment  in  favor  of  defendants  en- 
tered upon  a  dismissal  of  the  complaint  hjr  the 
court  at  a  Trial  Term  and  an  order  denjinc  a 
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motion  for  a  new  trial  in  an  action  to  recpver 
monejr  alleged  to  have  been  obtained  from  plain- 
tiffs 07  fraudulent  means.  J.  Marlctiam  Mar- 
shall, John  B.  Parsons,  and  Fred  B.  Van  Vorst, 
for  appellants.  Delos  McCurdy,  for  respond- 
eptB. 

PBR  CURLLd  Judgment  afllrmed,  witli 
costs. 

GRAY,  O'BRIEN.  WERNER,  and  CHASE, 
JJ.,  concur.  GULDEN,  C.  J.,  and  EDWARD 
T.  BaRTLETT  aod  HISOOCK,  JJ.,  dissent 


'I'HOMAS,  Appellant,  t.  EliBCTBIC  VEHI- 
CLrE  CO..  Respondent.  (Court  of  Appeals  of 
New  York.  March  12.  1907.)  Appeal  from  a 
Judement  of,  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Second  Judicial  Depart: 
fiaent  m  App.  Dlv;  82?.  90  N.  Y.  Supp,  lllB), 
entered  November  -23,  1004,  affirming  a  judg- 
ment in  favor  of  defendant  entered  upon  , a  dis- 
missal iit  the  complaint  by  the  court  at  a  TMal 
Term  in  an  action  for  conversion.  Hlevb^t  O. 
Smyth  and  Richard  A.  Irving,  for  appellant 
Kdwac^  J.  GavegaOt  for  respondent 

FEB  CURIAM.  Judgi&ent  afBrmed.  with 
costs. 

CULLEN,  C.  J.,  and  QRAY,  EDWARD  T- 
BABTLETX,  HAIGHT,  VANN,  WER?fER, 
and  CHASE,  Jj".,  concur. 

'PaOBNTON,  Respondent,  r.  CITY  Ofi"  AL- 
BURN, Appellant  (Court  of  Appeals  of  New 
York.  Feb.  1,  1907.)  Appeal  from  a  judgm«it 
of  the  Appelbit«  Division,  of , the  Supz^e  (lionrt 
hi  the  Fourth  Judicial  Department  fiVl  App. 
Div.  621,  95  K;  Y.  Supp.  116S),  entered  July 
19,  190$,  affirming  a  judgment  in  favor  of  plain- 
tiff eivterM  upon  a  decision  of  the  court  oh  trial 
at  Special  Term  in  'an  action  to  recover  for  the 
alleged  diversion  of  wafer  from  a  stream  flowing 
across  phiintiff's  land.  -  William  S.  Elder,  for 
appanant    Charles  F.  lata,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs.  "■' 

CDIiliEN.  C.  J,.  agd.GRAT,  EDWARD  T. 
BABTEiBTT,  VANN,  WB^fBR,  and  OBA8B, 
JJ.,  concur.    HISCOCK,  J.,  not  sitting.  . 


THYSON  V.  THYSON  et  al.  (Court  of  Ap- 
peals of  New  York.  March  5,  1907.)  Appeal 
from  an  order  of  the  Appellate  Division  of^the 
Saprem«  0»ttrt  in  the  First  Judicial  Depart- 
ment (114  App.  Div.  911.  100  N.  Y.  Suw>. 
1146),  entered  July  12,  1906,  which  affirmed  an 
order  of  Special  Term  den^ring  a  motion  to  com- 
pel the  respondents  herein  to  complete  their 
purchase  of  certain  real  property  sold  to  them 
at  a  partition  sale.  John  R.  Farrar,  Peter 
Cook,  and  Frederick  Li.  Drescher,  for  appellanta. 
Philip  S.  Dean,  for  respondents. 

PER  CURIAM.     Order  affirmed,  with  costs. 

CULLBN,  C.  J*.,  and  GRAY.  EDWARD  T. 
BARTI/EIT,  HIAIGHT,  VANN,  WERNER, 
and  CHASE,  JJ.,  concur. 


lu  K.^VrtX  ODABAirrBB  ft  TRUST  <x>. 
et  al.  <Couct  of  Appeals  of  New  York.  -  March 
5,  1907.)  Appeal  from  an  order  of  the  Appel- 
late Division  of  .  the  Supreme  Court  in  the 
Second  Judicial  Department  (114  App.  Div.  77& 
100  N.  Y.  Supp.  243),  entened  July  24,  190^ 
which  reversed  a  decree  of  the  Weetdiester 
County  Surrogate's  Court  diaallowlng  certain 
Items  in  the  accounts  of  the  executors  herein. 
Robert  I*  Harrison  and  Robert  W.  B.  Elliott 
for  appellant!.  George  A.  Strong,  for  respond- 
ents. 

PER  (CURIAM.    Order  affirmed,  with  costs. 

CUIiLEN,  C.  J.,  and  GRAY,  EDWARD  T. 
BiUfCLEnr,  HAIGHT,  VANN,  WBBNBR, 
and  CGC/ISE,  JJ.,  concw. 

SON.'B.— 71  . 


TOWN  or  BAST  FISHEILIi,  Respondent, 
V.  TOWN  OF  WAPPINGBR,  Appellant  ((3ourt 
of  Appeals  of  New  York.  April  2,  1907.)  Ap- 
peal from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  Second  Judicial 
Department  (107  App.  Div.  622,  95  N.  Y.  Supp. 
92),  entered  August  19,  1905,  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  deci- 
sion of  the  court  on  trial  at  Special  Term  in 
an  action  under  the  provisions,  of  section  135  of 
the  hi^way  law  to  recover  one-half  the  ex- 
pense of  repairing  two  bridges.  George  Wood 
and  O.  Morchauser,  for  appellant  C.  fi.  Smal- 
ley  and  Charles  A.  Hopkins,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs* 

CUIXEN,  C.  J.,  «nd  GRAY.  VANN,  WERN- 
ER, HrSCOCK,  and  CSASB,  JJ.,  concur. 
WlUiARD  BARTLJSTT,  J.,  not  fitting. 

TitJST  CO.  OF  AMERICA.  Respondent  T. 
STATE  SAFE  DEPOSIT  CCD,  Appellant 
(Court  of  Appeals  of  New  York.  Feb.  !n,  1907.) 
No  opinion.  Motion  for  reargument  denied, 
with  llO  costs.  See  187  N.  Y.  178,  79  N.  Bl 
996. 


In  re  TRUSTEES  OF  UNIVERSITY  MAG- 
AZINB  CX).  (Court  of  Appeals  of  New  York. 
Feb.  26,  1907.)  Motion  to  dismiss  an  wpeal 
from  an  order  of  the  Appellate  Division  of  th« 
Bapneme  Court  (83  App.  Div.  641,  SB  N.  Y. 
Supp.  74),  entered  May  8,  1903,  which  reversed 
an  order  of  Special  Term  denying  a  motion  for 
an  order  directing  the  receiver  to  pay  a  certain 
sum  of  money  to  tl>e  respondent  -  herein  and 
granted  such  motion.  The  motion  was  made 
upon  the  ground  that  the  undertaking  was  not 
served  within  the  required  time.  Rutherford 
Towner,  for  the  motion.  McDougall  Hawkes, 
opposed. 

PER  CURIAM    Motion  denied. 


VAN  ALDEN,  Appellant  v.  PBABODY  et 
al..  Respondents,  ((^ivirt  of  Appeals  of  New 
York.  Jan.  15,  IWl)  Motion  to  dismiss  an 
appeal  from  an  order  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  Fourth  Judicial 
Department  (112  App.  Dlv.  57,  97  N.  Y.  Supp., 
1119),  entered  March  6,  1906,  reversing  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  ver- 
dict and  granting  a  new  trial.  The  motion  was 
made  upon  the  ground  that  the  required  undea^- 
taking  had  not  been  served  or  filed.  William  D. 
Van'  Pelt,  for  the  motion. 

PER  CURIAM.  Motion  (ranted,  and  appeal 
dismissed,  with  $10  costs. 


WALSH,  Appellant  t.  FONDA,  J.  ft  O.  B, 
CO.,  Respondent  (Court  of  AppetJs  of  New 
York.  Teb.  19,  1907.)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
C!ourt  in  the  Third  Judicial  Department  (114 
App.  Div.  272,  99  N.  Y.  Supp.  T73),  entered 
July  5,  1906.  affirming  a  judgment  in  favor  of 
defendant  entered  upon  a  dismissal  of  the  com- 
plaint by  the  court  at  a  Trial  Term  in  an  action 
to  recover  for  the  death  of  platntifTs  intestate 
alleged  to  have  been  caused  by  defendant's  neg- 
ligence. James  W.  Verbeck,  for  appellant 
Charles  S.  Nisbet,  for  respondent 

PER  CURIAM.  Jodgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  HAIGHT,  WILLARD  BART- 
LETT,  HIS(30CK,  and(3HASE,  JJ.,  concur. 

WARE,  Respondent,  v.  ITHACA  ST.  RY. 
Co.,  Appellant  (Ourt  of  Api^ls  of  New 
York.    March  X2,  1907.)    Amtal  from  an  ordar 


Digitized  by 


Google 


1119 


n  NORTHBASTBIBN  REPOBTBB. 


fOftto 


of  Ura  Afp«nate  DirUon  of  the  Supreme  Conrt 
in  the  Third  Jadidal  Department  (110  App. 
Div.  923,  96  N.  T.  Supp.  1146),  entered  January 
SO,  1906,  which  affirmed  an  order  of  Special  Term 
Mttinr  aaide  a  verdict  in  favor  of  defendant  and 
erantmg  a  new  trial  in  an  action  to  recover  for 
the  death  of  plaintiFa  intestate  alleged  to  hare 
been  caused  by  defendant's  neglieence.  B.  A. 
Denton,  for  appellant.  David  M.  Dean  and 
Peter  F.  McAllister,  for  respondent 

PBR  CURIAM.  Appeal  dismlaaad,  with 
costa. 

CUL.LBN,  0.  J.,  and  GRAY.  EDWARD  T. 
BARTLETT.  BCAIQHT,  WIIXARD  BART- 
LETT,  HISOOCK,  and  CHASB.  JJ.,  ooncor. 

In  re  WATSON  et  al.  (Court  of  Appeals  of 
New  York.  Jan.  29,  1907.)  Appeal  from  aa 
order  of  the  Appellate  Division  of^the  Supreme 
Court  in  the  First  Judicial  Department  (115 
App.  Div.  310,  100  N.  Y.  Supp.  993).  entered 
November  10,  1906,  which  affirmed  a  decree  of 
the  New  York  Count;  Surrogate's  Conrt  ju- 
dicially settling  and  surcharring  the  accounts  of 
the  executors  of  Joseph  Corblt,  deceased.  Henry 
A.  Forster  and  John  A.  Weekes,  for  appellants. 
Richard  R.  Martin,  Milton  B.  Robinson,  Ellen 
T.  Bennett,  and  l^lliam  B.  Camochan,  for  re- 
spondents. 

PER  CURIAM.    Order  affirmed,  with  costs. 

CULLEN,  C  J.,  and  EDWARD  T.  BART- 
LETT, HAIQHT,  VANN,  WERNER,  WIL- 
LARD  BARTLETTT,  and  HISCOCK,  JJ.,  oon- 
eor. 


WEDDPSAN  et  al.,  Respondents,  v.  WHTT- 
INO,  Appellant  (Court  of  Appeals  of  New 
York.  Jan.  IK,  1007.)  Motion  to  dismiss  an 
appeal  from  a  judgment  of  the  Appellate  Di- 
Tldon  of  the  Supreme  Court  in  the  Fourth 
Judicial  Department  (114  App.  Div.  916,  100 
N.  Y.  Supp.  1149),  entered  July  21,  1006, 
affirming  a  judgment  in  favor  of  plalutifFs 
•nteied  upon  a  decision  of  the  court  on 
trial  at  Special  Term.  The  motion  was  made 
upon  the  ground  that  the  appeal  was  im- 
properly taken.  E.  C.  Aiken,  for  the  motion. 
Charles  F.   Lyon,  opposed. 

PER  CURIAM.  Motion  granted,  and  appeal 
dismissed,   without   costs. 


WILLIAMS  et  al..  Appellants,  ▼.  GRIDLEY, 
Respondent  (Court  of  Appeals  of  New  York. 
Jan.  8,  1907.)  Appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in 
the  Fourth  Judicial  Department  (110  App. 
DiT.  625,  96  N.  Y.  Supp.  978),  entered  Jan- 
nary  3,  1906,  reTersing  a  judgment  in  favor 
of  plamtitfs  entered  upon  the  report  of  a 
referee,  and  granting  a  new  trial  in  aa  action 
to  recover  for  breach  of  contract.  A.  C. 
Stevens  and  B.  J.  Shove,  for  appellants.  CL 
A.    Hitchcocic,   for   respondent 

PER  CURIAM.  Order  affirmed,  and  laAg- 
ment  absolute  ordered  against  appellants  on 
the  stipulation,   with   costs   in   all   courts. 

CULLEN,  0.  J.,  and  GRAY,  O'BRIEN,  ED- 
WARD T.  BARTLETT.  WERNER,  and 
CHASE,  JJ.,  concur.  HISCOCK,  J.,  not  sit- 
ting. 


WITMBTR,  Respondent  v.  BUFFALO  & 
N.  F.  BLBCTRIO  UGHT  ft  POWER  CO., 
Appellant  (Court  of  Appeals  of  New  York, 
Feb.  19,  1907.)  Appeal  from  a  judgment 
of  the  Appellate  Division  of  the  Supreme 
Conrt  in  the  Fourth  Judicial  Department  (112 
App.  Div.  698,  08  N.  Y.  Supp.  781),  entered 


niay  7,  1906,  affirming  a  judgment  in  favor  of 

Slaintiff  entered  upon  a  verdict  and  an  order 
enying  a  motion  for  a  new  trial  in  an  action 
to  leoover  for   the  death  of  plaintiff's  intes- 


tate, alleged  to  have  been  eaosed  by  defend- 
ant's negligence.  Maurice  C.  Spratt,  for  ai^ 
pellant    Fred  M.  Ackerson,  for  respondent. 

PBR  CURIAM.  Judgment  afflrmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  TAMM.  WKBN- 
ER.  WILLARD  BARTLETT,  and  CHASK 
JJ.,  eoncnr.    HAIGHT,  J.,  took  no  parC 


ALERDING  et  al  v.  ALLISON.  Qio.  5,64&)i 
(Appellat*  Court  of  Indiana.  Mardi  21,  1907.) 
Appeal  from  Circuit  Court,  Elainilton  Comity : 
Ira  W.  Christian,  Judge.  Action  betweea 
Herman  Alerding  and  another,  as  execatorv, 
and  Irene  Allison.  Affirmed.  Shirts  ft  Fertig 
and  Hefron  &  Harrington,  for  appellants.  La- 
fayette Perkins  and  Smitli,  Duncan,  Hombrook 
ft   Smith,   for  appellee. 

PBR  CURIAM.  No  i«versible  arror  ia  pre- 
sented by  the  record  in  this  case.  The  jadc- 
ment  is    therefor*   affirmed. 


A.  O.  BLAIR  OO.  V.  GBISEL.  m«.  OlTBSJ 
(Supreme  Conrt  of  Ohio.  Dec  21,  1906.)  Fif 
ror  to  Circuit  Court  Lucas  County.  Somner: 
Tucker,  MulhoUand  ft  Hartman,  for  plaintilt 
in  error.  Marshall  &  Eraser,  for  defendant  ia 
error. 

PER  CURIAM.    Judgment  affirmed. 

PRICB.  SUMMERS,  and  DAVIS,  Jt^  «a» 


AKRON  ENGINEERING  CO.  et  al.  T. 
NEVIN.  (No.  9.910.)  (Supreme  Court  of  Ohio. 
Feb.  5k  1907.)  Error  to  Circuit  Court  Sum- 
mit County.  Young  ft  Wanamaker  and  P.  B. 
Treash,  for  plaintiib  in  error.  Rial  M.  Smith 
and  Grant  ft  Sieber,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SHAUCK,  O.  J.,  and  CREW  and  SPEAR, 
JJ.,   concur.  

AKRON  ENGINEERING  00.  «t  aL  ▼.  NEV- 
IN. (No.  9,911.)  (Supreme  Court  of  Ohio. 
Feb.  5,  1907.)  Error  to  Circuit  Court  Sum- 
mit County.  Young  ft  Wanamaker  and  P.  B. 
Treash,  for  plain  tifiEs  in  error.  Rial  M.  Smith 
and  Grant  ft  Sieber,  for  defendant  in  error. 

PER    CURIAM.     Judgment  affirmed. 

SHAUCK,  C.  J.,  and  CREW  and  SFKAB, 
JJ.,   concur.  

ALBAUGH  et  al.  ▼.  RANNBLLS.  (No.  «,- 
662.  (Supreme  Court  of  Ohio.  Dec.  18^  1906.) 
13rror  to  Circuit  Court,  Miami  County.  W.  S. 
Kessler  and  Long  ft  Kyle,  for  plalntitEs  in 
error.  J.  A.  Kerr  and  G.  T.  Thomas,  for  de- 
fendant in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK.  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPBAR,  and  DAVIS.  JJ^  ooncor. 


AMERICAN  CONTRAOTING  OO.  t.  SAM- 
MON  et  aL  (No.  9,477.)  (Supreme  Court  of 
Ohio.  Nov.  2,  1906.)  Error  to  arcuit  Court 
Cuyahoga  County.  Kline,  Tolles  ft  Goff,  for 
plaintiff  in  error.  E^ruish,  Chapman  ft  Ker- 
mlsh,  for  defendants  in  error. 

PBR  CURIAM.  Judgment  reversed,  on  au- 
thority of  Cleveland,  PainesviUe  ft  Elasten 
Railroad  Company  v.  Pritschau,  69  Ohio  St 
438,  69  N.  E.  663,  100  Am.  St  Rep.  682. 

SHAUCK,  C.  J.,  and  PRICE.  CREW,  SUM- 
MERS. SPBAR,  and  DAVIS,  JJ.,  concur. 


BADER  V.   LAKE  SHORE  ft  M.   a  RY. 
CO.     (No.   0,891.)     (Supreme  Court  oC  OUSk 

>  See  82  N.  B.  S34,  B  N.  B.  UOt. 
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Oct  16,  1906.)  Error  to  Oircnit  Coort,  Cuya- 
hoga County.  C.  W.  Dille,  B.  J.  Pinney,  and 
C.  W.  Noble,  for  plaintiff  in  error.  Cook  & 
AIcGowan,  for  defendant  in  error. 

PBR   CURIAM.     Jadgment  affirmed. 

SHAUOK,  C.  J.,  and  SUMMERS  and  DA- 
VIS, J  J.,  concor. 


BAIRD  et  al.  t.  LAN6ENBAOH  et  al. 
(No.  9,62&.)  (Supreme  Court  of  Ohio.  Dec. 
21,  1906.)  Error  to  Circuit  Court,  Harrison 
County.  D.  A.  Hollingsworth,  for  plaintiffs  in 
error.  C.  C.  Bow  and  R.  H.  Minteer,  for 
defendants  in  error. 

PER  CURIAM.  Jadgment  affirmed,  on 
ground  stated  in  Journal  entry  in  the  circuit 
court. 

PRICE,  SUMMERS,  and  SPEAR,  JJ.,  con- 
cur. 


BAI^MORE  &  O.  R.  CO.  t.  JOHNSON. 
(No.  9,b66.)  (Supreme  Court  of  Ohio.  Oct  2, 
1906.)  Error  to  Circuit  Court,  Mahoning 
County.  Arrel,  McVey,  Rowland  ft  Harring- 
t<ni,  for  plaintiff  in  error.  D.  F.  Anderson, 
tor  defendant  in  error. 

PER  CURIAM.  Judgment  reversed,  and 
cause  remanded  for  a  new  trial.  Ground  stat- 
ed in  journal  entry.  It  is  considered  and  ad- 
judged by  this  court  that  the  judgment  of  the 
court  of  common  pleas  in  this  case  be,  and 
the  same  hereby  is,  reversed  for  error  in  re- 
fusing to  give  in  its  charge  to  the  jury  the 
sixth  request  made  by  the  defendant  company 
below,  which  request  is  found  on  page  185  of 
the  printed  record. 

SHAUCK,  C.  J.,  and  .CREW,  SUMMERS, 
SPEAR,  and  DAVIS.  JJ..  concur. 


BALTIMORE  &  O.  R.  CO.  v.  MILAN.  (No. 
9,659.)  (Supreme  Court  of  Ohio.  Oct  30, 
1906.)  Error  to  Circuit  Court.  Erie  CJonnty. 
King  ft  Ramsey  and  F.  A.  Durban,  for  plain- 
tiff in  error.  Kinney,  O'Farrell  &  Rimels- 
pach  and  John  F.  McCrystal,  for  defendant  in 
error. 

PER   CURIAM.     Judgment   affirmed. 

PRICE,  SUMMERS,  and  DAVIS,  JJ.,  con- 
cur. 


BARLBYOUNO  t.  WHEELING  ft  L.  B.  R, 
CO.  (No.  9.518.)  (Supreme  Court  of  Ohio. 
Nov.  20,  1906.)  Error  to  Circuit  Court  Stark 
County.  Craine  ft  Snyder,  for  plaintiff  in  error. 
Lynch,  Day  ft  Day,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SHAUCK.  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS,  SPEAR,  and  DAVIS,  JJ.,  concur. 


BBAL  T.  LAUBR.  (No.  9,8160  (Supreme 
Court  of  Ohio.  Jan.  22,  1907.)  Error  to  Cir- 
cuit Coort  Lorain  County.  L.  B.  Gardner  and 
F.  M.  Stevens,  for  plaintiff  in  error.  John  C. 
Gonaway  and  Charles  A.  Metcalf,  for  defendant 
in  error. 

PER  (3URIAM.    Judgment  affirmed. 

PRICE,  SUMMERS,  and  DAVIS,  33.,  con- 
cor. 

BBOKBR  "t  al.  v.  THIERWBCHTBHl.  (No. 
9,700.)  (Supreme  Court  of  Ohio.  Oct  80, 
1906.)  Error  to  Circuit  Court,  Ottawa  Coun- 
ty. William  Grordon  and  Cliarles  A.  Thatcher, 
for  plaintiffs  in  error.  John  Duff,  Scott  StaU, 
and  George  A.  True,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  a  J.,  and  PRICE,  CREW,  SUM- 
MERS, and  DAVIS,  JJ.,  concur. 


BEBSON  V.  BAKEfR.  (No.  9,602.)  (Su- 
preme Court  of  Ohio.  Jan.  22,  1907.)  Error 
to  Circuit  Court  Hancock  County.  McConica 
&  Dwiggins,  for  plaintiff  in  error.  Blackford  ft 
Blackford,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

price;  SUMMERS,  and  DAVIS,  JJ.,  concur. 


BELLE  y.  CITT  OF  6LBNVILLB  et  al. 
(No.  8,899.)  (Supreme  Court  of  CMiio.  Oct  16, 
iOOe.)  Error  to  CBrcuit  Court,  Cuyahoga  Coun- 
ty,  Arnold  Green,  for  plaintiff  in  error.  C.  M. 
White,  C>ity  Sol.,  and  Squire,  Sanders  ft  Demp- 
sey,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

PRICE],  SUMMERS,  and  DAVIS.  JJ.,  concur. 


BENTON  ▼.  BENTON  et  al.  (No.  9,774.) 
(Supreme  Court  of  Ohio.  Dec  21,  1906.)  Er- 
ror to  Circuit  Court  Lorain  County.  Laubscher 
ft  Kees,  for  plaintiff  in  error.  Willis  E.  White, 
Kline,  Tolles  &  Goff,  Garfield,  Howe  ft  Westen- 
haver,  and  Otis  B.  Benton,  for  defendants  in 
error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  C.  J.,  and  PRICE,  SUMMERS, 
and  DAVIS,  JJ.,  concur. 


BOARD  OF  COUNTY  CJOMTIS  t.  HOW- 

ETT.  (No.  9,640.)  (Supreme  Court  of  Ohio. 
Nov.  2,  1906.)  E)rror  to  Circuit  Court,  Shelby 
County.  H.  W.  Robinson  and  John  F.  Wilson, 
for  plaintiff  in  error.  J.  D.  Barnes  and  Hugh 
Doorley,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  C.  J.,  and  PRICE),  CREW,  SUM- 
MERS, and  DAVIS,  JJ.,  concur. 


BOARD  OF  EDUCATION  OF  LA  OARNE 
SPECIAL  SCHOOL  DIST.  v.  BOARD  OP 
EDUCATION  OF  ERIE  TP.  (No.  9,406.) 
(Supreme  Court  of  Ohio.  Oct  30,  190a)  Er- 
ror to  Circuit  Court  Ottawa  County.  Georga 
A.  True,  for  plaintiff  in  error.  William  Gordon 
and  Malcolm  Kelly,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  C.  J.,  and  CRETtV,  SUMMERS, 
and  SPEAB^  JJ.,  concur. 


BOARD  OF  EDUCATION  OF  VAUGHN8- 
VILLE  SPEX3IAL  SCHOOL  DIST.  v.  STATE 
ex  rel.  GRIFFITHS.  (No.  9.886.)  (Supreme 
Court  of  Ohio.  Oct  16,  1906J  Error  to  (Sr- 
cuit  Court,  Putnam  County.  Handy  &  Unver- 
ferth,  for  plaintiff  in  error.  B.  L.  Griffiths  and 
Bailey  ft  Bailey,  for  defendant  in  error. 

PER  (7URIAM.  Judgment  roversed,  and  orig- 
inal petition  dismissed  ;  the  case  depending  up- 
on the  constitutional  validity  of  a  statute  now 
repealed,  and  costs  only  involved. 

SHAUCK,  a  J.,  and  CREW,  SUMMERS, 
SPEUR,  and  DAVIS,  JJ.,  concur. 


BOOKWALTBR  WHEEL  CO.  ▼.  MITOH- 
E!LL.  (No.  9,9050  (Supreme  Court  of  Ohio. 
Jan.  29,  1907.)  Error  to  Circuit  Court,  Mont- 
gomery County.  Van  Deman,  Burkliart  ft  Shea, 
for  i^aintiff  in  error.  McMahon  &  McMahon 
and  W.  A.  Reiter,  for  defendant  in  error. 

PE;R  curiam,    judgment  affirmed. 

PRICB^  SUMMERS,  and  DAVIS,  J  J.,  eommr. 


BOUNDS  et  at  t.  HOI/TZBBRRY.  (No. 
9,650.)  (Supreme  Court  of  Ohio.  Jan.  29, 
1907.)    Error  to  Oirouit  Ciourt,  licking  County. 
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S.  M.  Hunter  and  Kibler  &  Kibler,  for  plaintiffs 
in  error.    J.  Howard  Jones  and  Thompson  & 
Slabaugh,  for  defendant  in  error. 
PER  CURIAM.    Judgment  affirmed 
PRICBk  SUMMERS,  and  DAVIS,  JJ.,  concur. 

BOYDR  y.  BOTEK  et  al.  (No.  9,981.) 
(Supreme  Court  of  Ohio.  Oct  16,  1906.)  Er- 
ror to  Circuit  Court,  Montgomery  County.  Mc- 
Mabon  &  McMahon  and  P.  H.  Rue,  for  plaintiff 
in  error.  Kennedy,  Munger  &  Kennedy  and  W. 
H.  Griffith,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  O.  J.,  and  PRICE,  CREW,  SUM- 
ME!RS,  SPEAR,  and  DAVIS,  JJ.,  concur. 

BUUMJOKv.  BUUiOCK.  (No.  9,7790  (Su- 
preme Court  of  Ohio.  Oct.  16,  1906.)  Error  to 
Circuit  Court,  Greene  County.  M.  J.  Hartley, 
for  plaintiff  in  error.  M.  A.  Broadstone  and  T. 
It.  Magruder,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK.  O.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ.,  concur. 


BURKE  V,  CITY  OF  OliEVBLAND  et  «1. 
(No.  0,78^.)  (Supreme  Court  of  Ohio.  Dec.  4, 
i906J  Error  to  Circuit  Court,  Cuyahoga  Coun- 
ty. Sterling  Parks,  IVank  J.  Cowdrey,  and 
Will  J.  King,  for  plaintiff  in  error.  Herrick  & 
Hopldns  »nd  Newton  D.  Baker,  City  Sol.,  for 
defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAU(3K,  a  J.,  and  CREW  and  SPEAR, 
JJ.,  concur. 


BYRKBT  V.  LAKE  SHORE  &  M.  S.  RY. 
CO.  (No.  9,8770  (Supreme  Court  of  Ohio. 
Jan.  8,  1907.)  Error  to  Circuit  Court,  Lucas 
County.  C.  A.  Thatcher,  for  plaintiff  in  error. 
Doyle  &  Lewis  and  Potter  Sc  Potter,  fpr  defend- 
ant in  error. 

PDR  CURIAM.    Judgment  affirmed. 

SHAUCK.  a  J.,  and  PRICE;,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ.,  concnir. 


CABLE  et  aL  ▼.  PENNSYLVANIA  CO.  et 
aL  (No.  9.C80.)  (Supreme  CoxtH  of  Ohio. 
Nov.  20,  1906.)  Error  to  Circuit  Court,  Jeffer- 
son County.  Henry  Gregg  and  P.  P.  Lewis,  for 
plaintiffs  in  error.  Carey  &  Mullins,  for  de- 
fendants in  error. 

PER  CURIAM.    Judgment  affirmed. 

PRICE,  CREW,  SUMMERS,  afld  DAVIS, 
JJ.,  concur. 


CITY  OF  AKRON  y.  NORTHERN  OHIO 
TRACTION  &  LIGHT  CO.  (No.  9,58a) 
(Supreme  C!oort  of  Ohio.  Oct.  2,  1906.)  Krror 
to  Circuit  Court,  Summit  County.  Clyde  F. 
Beery  and  S.  D.  Kenfield,  for  plaintiff  in  error. 
Rogers,  Rowley,  Bradley  &  Rockwell,' for  de- 
fendant in  error. 

PER  CURIAM.  Jnd^ent  affirmed,  for  rea- 
sons stated  in  the  opinion  of  the  circuit  court. 
27  Ohio  Cir.  Ct.  R.  536. 

SHAUCK,  O.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ.,  concur. 


CITY  OF  CLEVELAND  r,  CONNELLY. 
(No.  9,651.)  (Supreme  Court  of  Ohio.  Nor.  2, 
1906.)  Error,  to  Circuit  Court,  Cuyahoga  Coun- 
ty. Newton  D.  Baker,  City  Sol.,  for  plaintiff 
in  error.  Blandin,  Rice  &  Ginn,  for  defendant 
in  error. 

PER  CURIAM.    Judgment  affirmed. 


SHAUCK,  C.  J.,  and  PBIOB,  GBBW,  and 
SUMMERS,  JJ.,  concur. 


CITY  OF  TOLEDO  T.  LALOND.  (Not 
9,247.)  (Supreme  Court  of  Ohio.  Oct  23, 
1906.)  Error  to  Circuit  Court  Lucas  Coanty. ' 
U.  G.  Denman,  Charles  K.  Friedman,  and 
Frank  G.  Crane,  for  plaintiff  in  error.  Alonxo 
G.  Duer  and  Kohn  &  Northup,  for  defendant 
in  error. 

PER  CURIAM.  Judgment  of  the  drcnit 
court  reyersed,  and  that  of  the  common  pleas 
affirmed. 

SHAUCK,  O.  J.,  and  PRICE,  CREW,  AND 
DAVIS,  JJ.,  concur. 


CITY  OF  TOLEDO  et  aL  T.  MARLOW  et 

nl.  (No.  10,003.)  (Supreme  Court  of  Ohio. 
Oct.  9,  1006.)  Error  to  Circuit  Court,  Lncas 
County.  Charles  S.  Northup,  City  Sol.,  and 
Orion  W.  Nelson,  for  plaintiffs  In  error.  Mar- 
tin S.  Dodd  and  Frederick  J.  Flagg,  for  de- 
fendants in  error. 

PER  CURIAll    Judgment  affirmed. 

SHAUCK,  C,  J.,  and  PRICE),  8UMMEB8. 
and  DAVIS,  JJ.,  concur, 


CITY  OF  WASHENOTON  COURTHOUSB 
et  al.  ▼.  JACKSON  et  al.  (Supreme  Court  of 
Ohio.  Oct  9,  1906.)  Error  to  Circuit  Court, 
Fayette  County.  Harper  &  Harper,  H.  Jonei, 
John  Logan,  and  Lee  Rankin,  for  plaintifb  in 
error.  Post  &  Reid,  H.  H.  Sandems,  and 
Mills  Gardner,  for  defaidanta  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ^  ooncor. 


CINCINNATI,  p.  &  T.  TRACTION  CO.  v. 

BRVIN.  (No.  9,775.)  (Supreme  Court  of  Ohio, 
Not.  27,  1006.)  Error  tq  Circuit  Court.  Batler 
County.  W.  C.  Shepherd,  for  plaintiff  in  »• 
ror.  Aaron  Wesco  and  Alex.  F.  Hume,  f<w  de- 
fendant in  error. 

PER  CURIAM.    Judgment  jifflrmed. 

I^RICE,  SUMilERS,  and  DAVIS,  JJ,  con- 


CINCINNATI  NORTHERN  B.  CO.  t.  T. 
8.  GILLiLAND  GRAIN  CO.  (No.  9,578.) 
(Supreme  Court  of  Ohio.  Oct  2,  1906.)  Error 
to  Circuit  Court,  Van  Wert  County.  A  L. 
Clark,  S.  O.  Bayless,  and  L.  J.  Hackney,  for 

glaintiS.  in  error.    W.  H.  Dailey,  for  defendant 
J  error. 

PER  CURIAM.    Judgment  affirmed. 
PRICE,  CREW,  SUMMERS,  SPBAB,  nd 
DAVIS,  JJ.,  concur. 


CINCrNNATI  TRACTION  CO.  t. 
(No.  10,132.)  (Supreme  Court  of  Ohio.  Jan. 
15,  1907.)  Error  to  Circuit  (3ourt,  Hamfltoo 
County.  Outcalt  &  Foraker  and  J.  W.  Hehit* 
man,  for  plaintiff  in  error.  D.  D.  WoodmanMe 
and  Fred  Hertenstein,  for  defendant  in  err«. 

PER  CURIAM.     Judgment  affirmed. 

PRICE,  SUMMERS,  and  DAVIS,  JJ,  <»•• 
cur. 


CHALLBN  T.  MARTIN  et  «1.  (No.  9,908.) 
(Supreme  Court  of  Ohio:  Jan.  29,  1907.)  Bf 
ror  to  Circuit  Court  Wood  County.  Hdwari 
Beverstock,  for  plaintiff  in  error.  S^nklin  P. 
Riegle  and  James  O.  Troup,  for  defendants  la 
error. 

PER  CURIAM.    Jadgment  affirmed. 
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PBICB,  SUMMERS,  and  DAVIS,  JJ.,  con- 
cur. 

C.  H.  HAEPEE  &  CO.  ▼.  MOKRISON. 
(No.  9,701.)  (Supreme  Court  of  Ohio.  Feb.  5, 
1007.)  Error  to  Circuit  Court,  Hancock  Coun- 
ty. Alfred  Graber  and  J.  A.  &  B.  V.  Bope, 
tor  plaintiff  in  error,  Beecher  W.  Waltermire, 
for  defendant  in  error. 

PEB  CURIAM.    Judgment  afltened. 

SHAUGK.  O.  J.,  and  CREW  and  SPEAR, 
JJ.,  concur. 

CLARE  T.  NICHOLS  et  aL  (No.  9,724.) 
(Supreme  Court  of  Ohio.  Not.  27,  1906.^  Br- 
tor  to  Circuit  Court,  Clermont  County.  W.  A. 
Hicks,  for  plaintiff  in  error.  John  Nichols, 
Daris  &  Woodlief  and  Frank  Davis,  Jr.,  for 
defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUGK,  C.  J.,  and  PRICE,  CREW,  SUM- 
MBBS,  and  SPEAR,  JJ.,  concur. 

CLATPOOL  et  al.  ▼.  CLAYPOOL  et  al. 
CNo.  9,303.)    (Supreme  Court  of  Ohio.    Oct  23, 

igoe.)"  Error  to  Circuit  Court,  Fairfield  Coun- 
ty. W.  K.  Martin  and  C.  W.  McCleeiy,  for 
plaintiffs  in  error.  C.  D.  Martin  and  M.  A. 
Daugherty,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCIC  C.  J.,  and  PRICE,, CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ.,  concur. 

CLEVELAND,  Ok,  a  &  ST.  K  BY.  CO.  t. 

BEER.  (No.  10,001.)  (Supreme  Court  of  Ohio. 
Jan.  22,  1907.)  Error  to  Circuit  Court,  Craw- 
ford County.  Don  Babst  and  Cummings,  Mc- 
Bride  &  Wolfe,  for  plaintiff  in  error.  Thomas 
Beer  and  William  C.  Beer,  for  defendant  in 
error. 

PER  CURIAM.    Judgment  affirmed. 

PRICE,  SUMMERS,  and  SPEAR,  JJ.,  con- 
car. 


CLEVELAND  ELECTRIC  RY.  CO.  T. 
KENNA.  CNo.  9,983.)  (Supreme  Court  of  Ohio. 
Jan.  8,  lOOT.)  Error  to  Circuit  Court,  Cuyahoga 
County.  Squire,  Sanders  &  Dempsey,  for  plain- 
tiff in  error.  L.  A.  Bussell,  for  defendant  in 
error. 

PER  CUBIAM.    Judgment  affirmed. 

SHAUGK,  C.  J.,  and  PRICE,  GREW, 
SUMMERS,  and  SPEAR,  JJ.,  concur. 


CLEVELAND  ELECTRIC  RY.  GO.  t. 
STANTON.  (No.  9,918.)  (Supreme  Court  of 
Ohio.  Oct.  2,  1906.)  .  Error  to  Circuit  Court, 
Cuyahoga  County.  Squire,  Sanders  &  Demp- 
sey, for  plaintiff  in  error.  Hart,  Canfield  & 
Croke,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUGK,  G.  J.,  and  CREW,  SUMMERS, 
and  DAVIS,  JJ.,  concur. 


CLEVELAND  SALT  00.  ▼.  LAMSON  et 
al.  (No.  9,454.)  (Supreme  Court  of  Ohio. 
Nor.  i,  1906.)  Error  to  Circuit  C!ourt,  Cuya- 
hoga County.  Garfield,  Hawe  4  Westenhaver 
and  Ford  ft  Snyder,  for  plaintiff  in  error.  A. 
W.  I^mson  and  Kline,  Tolles  &  Qoff,  tor  de- 
fendants in  error. 

PER  CURIAM.  Judgment  affirmed,  on  au- 
thority of  Trowbridge  v.  Holcomb,  4  Ohio  St. 
88. 

SHAUGK,  C.  J.,  and  PRICE,  GREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ..  concnr. 


CLEVELAND,  T.  4  V.  R.  CO.  v.  CARRAN. 
Qio.  9,528.)  (Supreme  Court  of  Ohio.  Not. 
iPr,  1906.)  Error  to  Circuit  Court,  Summit 
County.  Allen,  Waters  &  Andress,  for  plain- 
tiff in  error.  Stuart  4  Stuart,  for  defendant 
in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK.  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ.,  concur. 


COALD  T.  EATWELL.  (No.  9,798.)  (Sa- 
preme  Court  of  Ohio.  Jan.  8,  1907j)  Error  to 
Circuit  Court,  Trumbull  County.  Washington 
Hyde  and  Gillmer  &  Gillffler,  (or  plaintiff  in 
error.     T.  H.  Gillmer,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

PRICJEj  CREW,  and  SPEAR,  JJ.,  concnr. 


OOE  ▼.  C30B.  (No.  9,726.)  (Supreme  Court 
of  Ohio.  Oct  30,  1906.)  Error  to  Circuit 
Court  Morrow  .County.  J.  W.  Barry  and  L.  K. 
Powell,  for  plaintilf  in  error.  Thomas  E.  Dan- 
can,  for  defendant  in  error. 

PER  CURIAM.    .Tudgment  affirmed. 

PRICE,  SUMMERS,  and  DAVIS,  JJ.,  con- 
cur. 


CONEY  ISLAND  CO.  ▼.  MITSCH.  (No. 
9,^m.)  (Supreme  Court  of  Ohio.  Dec.  11, 
1906.)  Error  to  Superior  Court  of  Cincinna- 
ti. Robert  Ramsey  and  J.  R.  Schindel,  for 
plaintiff  in  error.  Sluy  4  C!ogan,  for  defendant 
m  error. 

PER  CURIAM.  Judgment  rcTersed,  and 
judgment  for  plaintiff  in  error. 

SHAUCK,  C.  3.,  and  CREW,  SUMMERS, 
SPEAR,  and  DAVIS,  JJ.,  concnr. 


CORDRAY  T.  CORDRAY  et  a!.  (No.  9,- 
6.93.)  (Supreme  Court  of  Ohio.  Feb.  6,  1907.) 
Error  to  Circuit  Court,  Muskingum  County. 
Vandenbark  4  Vandenbark,  S.  M.  Winn,  and 
John  C.  Basaett  Jr.,  for  plaintiff  in  error.  O. 
C.  Lemert,  for  defendants  in  orror. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  C.  J.,  and  CREW  and  SPEAR. 
JJ.,  concur. 


COUNTY  AUDITOR  OF  HARDIN  COUN- 
TY et  al.  T.  RUMBAUGH  et  al.  (No.  9,506.) 
(Supreme  Court  of  Ohio.  Not.  27,  1906.)  Er- 
ror to  CSrcnit  Court  Hardin  County.  Hamilton 
E.  Hodge  and  Johnson  4  Johnson,  for  plaintiffs 
In  error.  F.  C.  Dougherty  and  J.  R.  Stillings, 
for  defendants  in  error. 

PER  CURIAM.  On  rehearing.  Former 
Judgment  (78  N.  E.  1123)  adhered  to. 

SHAUCK,  G.  J.,  and  PRICE  and  CREW. 
JJ..  concur. 


DAYTON  4  T.  ELECTRIC  RY.  (XX.  t. 
BURNER.  Q^o.  9.903.)  (Supreme  Court  of 
Ohio.  Jan.  16,  1907.)  Error  to  Circuit  Court, 
Miami  County.  McMahon  4  McMahon.  A.  V. 
Broomhall,  and  E.  H.  Kerr,  for  plaintiff  in 
error.  H.  F.  MacCracken  and  Long  4  Kyle,  for 
defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

PRICE,  SUMMERS,  and  DAVIS.  JJ.,  con- 
cur. 


DEACON.  Mayor,  et  al.  t.  STATE  ex  reL 
WINN.  (No.  9,673.)  (Supreme  Ck)nrt  of  Ohio. 
Dec.  21,  1906.)    Error  to  Circuit  Court,  Mua- 
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kingnm  Connty.  Harry  O.  Pngh,  for  plain- 
tiffs in  error.  W.  J.  Massey,  for  defendant  in 
error. 

PER  CURIAM.  Judgment  vacated,  and 
reversed,  and  that  of  common  pleas  affirmed, 
upon  the  ground  that,  though  the  relator  was 
entitled  to  relief,  mandamus  is  not  the  proper 
remedy. 

SHADCK,  C.  J.,  and  PBIOB.  OBBW,  SUM- 
MERS, and  SPEAR,  JJ.,  concur. 


DIAMOND  RUBBER  CO.  v.  McCLURG. 
(No.  9,617.)  (Supreme  Court  of  Ohio.  Dec. 
11,  1906.)  Error  to  Circuit  Court,  Summit 
County.  B.  K.  Wilcox,  for  plaintiff  in  error. 
Oeorge  M.  Anderson  and  F.  V.  Owen,  for  de- 
fendant in  error. 

PER  CURIAM.  Judgment  vacated,  and 
cause  remanded  to  the  circuit  court,  with  di- 
rection to  consider  the  bill  of  exceptions. 

SHAUCK,  O.  J.,  and  PRICE,  CREW,  SUM- 
MERS, and  DAVIS,  JJ.,  concnr. 


BBERUNO  et  aL  v.  COLB.  (No.  9,620.) 
(Supreme  Court  of  Ohio.  Oct.  9,  1906.)  Er- 
ror to  Circuit  Court,  Cuyahoga  County.  O.  W. 
Broadwell,  L.  Z.  Tanney,  and  B.  J.  Sawyer, 
for  plaintiff  in  error.  Walter  C.  Ong,  for  de-' 
fendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ.,  concur. 


BBBBLING  et  al.  v.  COLB.  (No.  9,620.) 
(Supreme  Court  of  Ohio.  Oct.  30,  1906.)  Er- 
ror to  Circuit  Court,  Cuyahoga  County.  O. 
W.  Broadwell,  L.  Z.  Tanney,  and  B.  J.  Saw- 

?er,  ?or  plaintifb  in  error.  Walter  0.  Ong, 
or  defendant  in  error. 

PER  CURIAM.  Judgment  revived,  and 
original  petition  dismissed.  Grounds  stated  in 
journal  entry.  It  is  ordered  and  adjudged  by 
this  court  that  the  judgment  of  said  circuit 
court  be,  and  the  same  hereby  is,  reversed  for 
the  reason  tliat  said  judgment  is  contrary  to 
law,  because  (1)  the  defendant  in  error,  A.  J. 
Cote,  at  the  time  of  the  making  of  the  contract 
with  J.  B.  Eberling  for  the  transfer  and  ex- 
change of  the  lots  described  in  the  petition, 
had  no  title  or  interest  in  said  lots  except  as 
beneficiary  under  a  nakpd  and  void  trust ;  (2) 
the  deeds  tendered  to  J.  B.  Eberling,  because  of 
their  defective  execution,  were  insufficient  to 
convey  to  bim  a  merchantable  title  to  the 
premises  therein  described ;  (3)  because  upon 
the  undisputed  facts  the  claim  of  the  defend- 
ant in  error  is  shown  to  be  without  equity  or 
merit.  This  court  proceeding  to  render  the 
Judgment  the  circuit  court  should  have  rendered. 
It  is  considered  and  adjudged  by  the  court  that 
the  drfendant  in  error,  A.  J.  Cole,  is  not  en- 
titled to  the  relief  prayed  tor  in  his  petition, 
and  said  petition  is  therefore  dismissed. 

SHAUCK.  C.  J.,  and  PRICE,  GREW,  SUM- 
MERS, and   SPEAR,   JJ.,   concnr. 


BOXJERTON  et  al.  v.  HUNT.  (No.  9.519.) 
(Supreme  Court  of  Ohio.  Nov.  20,  1906.)  E5r- 
tor  to  Circuit  Court,  Stark  County.  J.  A. 
Welker  and  Craine  &  Snyder,  for  plaintiffs  in 
error.  R.  H.  Day  and  Lynch,  Day  &  Day, 
for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  J  J.,  concur. 


EDSON  RBDUCrriON  MACHINERY  CO. 
V.  ORTON.  (No.  9,G16.)  (Supreme  Court  of 
Ohio.    Oct.  23,  1906.)    Error  to  Circuit  Court, 


Cuyahoga  Connty.     Smith,  Taft  ft  Arter,  for 

SlaJntiff  in  error.    Oscar  J.  Horn  and  Bemis 
;  Calfee,  for  defendant  in  error. 
PER  CURIAM.    Judgment  affirmed. 
SHAUCK,  C.  Ja.  and  CREW,  SUMMHEtS, 
SPEAR,  and  DAVIS,  JJ..  concnr. 


ELLIS  et  al.  v.  CHAMPION  IRON  Ca 
et  al.  (No.  9,611.)  (Supreme  C3ourt  of  Ohio. 
Jan.  29,  1907.)  Error  to  CSrcuit  Court,  Waalt- 
ington  County.  Louis  J.  Doiie,  J.  C.  Brenan. 
and  Constant  Southworth,  for  plaintib  in 
error.  A.  D.  FoUett,  George  B.  Crane,  and 
W.  H.  Sheldon,  Pros.  Atty.,  for  defendants  in 
error.      

PER  (XJRIAM.     Judgment  afDrmed. 

SHAUCK,  O.  J.,  and  CREW  and  SPE^AR, 
JJ.,  concur. 

ERIE  R.  CO.,  V.  HINE.  OJo.  9,508.)  (Sn- 
preme  Court  of  Ohio.  Jan.  22,  1907.)  Error 
to  Circuit  Conrt.  Portage  C!ounty.  Gushing  ft 
Clarke  and  I.  T.  Siddall,  for  plaintiff  in  oror. 
C.  D.  Ingell  and  B.  8.  Webb,  for  defendant  in 
error. 

PER  CURIAM.  Judgment  of  the  orcnit 
court  reversed,  and  that  of  the  common  ideas 
affirmed. 

SHAUCK.  C.  J.,  and  PRICE,  CREW.  SUM- 
MERS. SPEAB,  and  DAVIS,  JJ.,  concnr. 


ERIE  R.  CO.  T.  VINCENT.  (No.  9341-) 
(Supreme  Oourt  of  Ohio.  Oct  9,  1906.)  Er- 
ror to  Circuit  Court,  Mahoning  0>unty.  Hine, 
Kennedy  &  Robinson,  for  plaintiff  in  error. 
W.  N.  Anderson  and  Frank  Jacobs,  for  de- 
fendant in  error. 

PER  CURIAM.  Jodgment  of  the  eirenit 
court  reversed,  and  that  of  the  commm  pleat 
affirmed. 

SHAUCK.  C.  J.,  and  PRICE,  CBEW.  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ.,  concnr. 


EYRE  v.  CITY  OF  NORW(X>D  et  al. 
(No.  10,311.)  (Supreme  (3ourt  of  Ohio.  Dec 
4,  1906.)  Error  to  Circuit  Court,  EUmilton 
County.  Kinkead,  Rogers  ft  Bllis,  for  plain- 
tiff in  error.  O.  F.  Dwyer.  City  Sol.,  and 
John  V.  Campbell,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK.  C.  J.,  and  PRICE,  CBEW,  SDM- 
MEBS.  SPEAR,  and  DAVIS,  JJ.,  concur. 


FIELD  V.  BURT  et  al.  (No.  9,77a)  (8n- 
preme  (>)urt  of  Ohio.  Deo.  4,  1906.)  Error  to 
Circuit  Court,  Firanklin  County.  Merwine  ft 
Schumacher  and  John  M.  Sheets,  for  plaintiff 
in  error.  Will  J.  Dusenbury  and  CHiarles  E. 
Carter,  for  defendants  in  error. 

PER  (TURIAM.    Judgment  affirmed. 

SHAUCK,  C.  J.,  and  PRICJB,  GREW, 
SPEAR,  and  DAVIS,  JJ.,  concnr. 


FLUHART  V.  OVERHOLSEB  et  aL    (No. 

9,680.)  (Supreme  C>)urt  of  Ohio.  Oct  23. 
1906.)  Error  to  CSrcuit  0>urt  MontgomeiT 
<>>unty.  Van  Deman,  Burkhart  ft  Sb^  foe 
plaintiff  in  error.  Ei  Thompson  and  Mattem 
&  Routzobn,  for  defendants  in  error. 

PE^  CURIAM.     Judgment  affirmed. 

PRICE,  SUMMERS,  and  DAVIS,  JJ.,  con- 
cnr. 


FRANCIS  et  al.  v.  BOUGH  et  al.  (No. 
9,648.)  (Supreme  Court  of  Ohio.  Jan.  22, 
1907.)      Error   to  Circuit  Court.   Olombiana 
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Oovn47.  Smith  ft  lionm,  for  plaintitEi  in  er- 
ror.   PotU  &  Wellt,  for  defendants  in  error. 

PER   CURIAM.    Jodgment    affirmed. 

SHAUGK,  a  J.,  and  CRSIW  and  SPBAB, 
JJ.i,  concur. 


FRAZIER  T.  BOARD  OT  OOUNTI 
COM'RS.  (No.  9,6CS.)  (Supreme  Court  of 
Ohio.  Not.  13,  1906.)  Error  to  Circuit  Court, 
Shelby  Coant?.  J.  D.  Barnes,  for  plaintiff 
in  error.  H.  W.  Robinson  and  John  F.  Wilson, 
for    defendant    in    error. 

PER  CURIAM.    Judgment  afiErmed. 

SHAUCK,  C.  J.,  and  CREW,  SPEAB,  and 
DAVIS,  JJ..  ooncnr. 


GEBMAN  AMERICAN  INS.  CO.  t.  WAG- 
NER. (No.  9,624.)  (Supreme  Court  of  Ohio. 
Oct.  23,  1906.)  Error  to  Circuit  Court,  Seneca 
Coun^.  Willis  Bacon  and  J.  W.  Mooney,  for 
p}aintiff  in  error.  Piatt  &  Black  and  O.  B. 
Keppei,  for  defendant  in  error. 

PBRCURIABl  Judgment  reversed.  Grounds 
stated  in  journal  entry.  It  is  ordered  and 
adjudged  by  this  court  that  tb«  judgment  of  the 
■aid  circuit  court  be,  and  the  same  hereby  is, 
reversed  for  error  in  affirming  the  judgment  of 
the  court  of  common  pleas  of  said  Seneca  coua- 
tj,  and  the  judgment  of  said  court  of  common 
pleas  ia  reversed  for  error  in  overruling  the 
motion  for  a  new  trial  npon  the  grounds  that 
the  court  erred  in  the  admission  of  evidence, 
in  refusing  to  charge,  and  in  its  general  charge 
to  the  jury.  It  appearing  upon  the  plaintiff's 
evidence  that  Lillis,  the  mortgagee,  is  a  real, 
and  not  a  fictitious,  person,  he  is  a  necessary 
party  to  the  action,  or  a  valid  release  of  the 
morteage  must '  be  proven.  It  appearing  from 
the  plaintiff's  evidence  that  the  mortgagee  neither 
•igned  the  release  nor  authorized  it,  it  was  er- 
ror to  admit  in  evidence  the  release  on  the  mort- 
gage record.  -  The  verdict  is  set  aside,  and  the 
case  remanded  to  said  court  of  common  pleas 
for  a  new  trial. 

SHAUCK,  O.  J.,  and  PRICE,  CREW,  SUM- 
H£318,  SP£XA.R,  and  DAVIS,  JJ.,  concur. 


GERMAN  INa  CO.  OF  FREEPOBT,  ILIi., 
T.  GLECKNER.  (No.  9,663.)  (Supreme  Court 
of  Ohio.  Jan.  8,  1907.)  Error  to  the  Circuit 
Court,  Shelby  County.  Van  Pelt,  Dale  & 
Femeding  and  C  C.  Hall,  for  plaintiff  In  er- 
ror. J.  D.  Bailiea  and  WickoO,  Bhnmons  ft 
Neediest  far  defendant  in  error. 

PE:R  CURIAM.  Judgment  modified  as 
shown  In  journal  entry.  It  is,  ordered  and  ad- 
judged by  this  court  that  the  judgment  of  the 
said  circuit  court  be,  and  the  same  hereby  is, 
modified  for  the  reason  that  defendant  in  error 
should  be  adjudged  to  recover  herein  from 
plaintiff  in  error  only  its  proportionate  amount 
of  the  award  of  $682.49  rendered  by  the  ap- 
praisers, as  appears  by  the  record;  and  there- 
upon, this  court  procwding  to  render  the  judg- 
ment which  the  drcait  court  of  Shelby  county 
should  have  rendered,  it  is  hereby  ordered  and 
adjudged  that  the  judgment  of  |(;19.4S,  so  ren- 
dered against  plaintiff  in  error  herein,  be  re- 
dnced  to  $153.97,  its  proportionate  amount  of 
the  award  aforesaid,  for  which  amount  ot 
$1S3.37,  together  with  interest  from  the  Stfi 
day  of  January,  1907,  judgment  is  hereby  ren- 
dered against  said  plaintiff  in  error. 
•  SHAUCK,  Ol  J.,  and  PRICE,  SUMMERS, 
and  DAVIS,  JJ.,  concur. 

GERMAN  AJIKRICAN  INS.  CO.  OF  NEW 
TOKK  V.  JOHNS.  (No.  1>.2!M.>  (Supreme 
Court  of  Ohio.  Jan.  15,  1007.)  Error  to  Cir- 
cuit Court,  Butler  County.    J.  W.  iSauati  and 


Samuel  D.  Fitton.  Jr.,  fer  plaintiff  in  errob 
Ben  Harwits  and  Andrews,  Hajclan  ft  An* 
drews,  for  defendant  in  error. 

PER  CURIAM.    Judgment  aiOrmed. 

SHAUCK,  a  J.,  and  GRBW  and  SPEAB, 
JJ.,  ooncnr. 


GEIRNHARD  T.  GRAVES.  (No.  9,887.) 
(Supreme  Court  of  Ohio.  Jan.  22,  1907.)  Er- 
ror to  Circuit  Court,  Ottawa  County.  William 
Gordon,  for  plaintiff  in  error.  George  A.  True, 
for  defendant  In  error. 

PER   CURIAM.     Judgment   affirmed. 

PRIO£l  SUMMERS,  and  DAVIS.  JJ, 
cur. 


GLENMONT  VHiLAGE  SCHOOL  DIST. 
et  al.  V.  HARTZ.  (No.  9,63*;)  (Supremo 
Court  of  Ohio.  Oct.  80,  1906.)  Error  to  Cir- 
cuit Court,  Holmes  County.  W.  Stilwell,  for 
SUinUffs  in  error.  Stilwell  ft  Ballay  ami  W. 
'.  Garver.  for  defendant  in  error. 
PER  CURIAM.  Judgment  affirmed. 
SHAUCK,  a  J,  and  PRICE,  CREW,  SUIC' 
MERS,  SPEAB,  and  DAVIS.  JJ.,  concur. 


GREAT  CJHINA  TEA  CO.  T.  NORFOLK  ft 
W.  RT.  CO.  (No.  9,633.)  (Supreme  Court 
of  Ohio.  Dec.  18,  1906.)  Error  to  Circuit 
Court  of  Hamilton  County.  Moulinier.  Bett- 
man  &  Hunt,  for  plaintiff  in  error.  Tbonuui 
Holiister,  Walter  A.  De  Camp,  Barton  P.  Hol- 
lister,  Ralph  E.  Clark,  Joseph  I.  Doran,  and 
Holiister  &  Holiister,  for  defendant  In  error. 

PER   CURIAM.     Judgment  affirmed. 

SHAUCK,  O.  J,  and  PRICE,  SUMMEBSk 
SPEAB,  and  DAVIS,  JJ.,  concur. 

HAGEMAN  t.  STATE.  (No.  9,767.)  (So- 
preme  Court  of  Ohio.  Oct  2,  1906.)  Error 
to  Circuit  Court,  Erie  (bounty.  John  Ray,  for 
plaintiff  In  error.  Roy  H.  Williams,  Pnsk 
Atty.,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  C.  J.,  and  PRICB^  CREW,  Stflfrr 
MEB^  SPilAR,  and  DAVIS.  JJ.,  concur. 


HALL  T.  PITTSBURG,  C  a  ft  ST.  L.  RT. 

CO.  (No.  9,788.)  (Supreme  Court  of  OhiOb 
Dec  21,  1906.)  Error  to  Siiperior  Court  ot 
Cincinnati.  Hofflnan,  Bode  ft  Le  Blond  and  SC 
H.  Stites,  for  plaintiff  in  error.  Maxwell  ft 
Ramsey,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

PRICE,  SUMMERS,  and  DAVIS,  JJ.,  eow 
cur. 


HART  et  aL  T.  BROWN.  CSo.  9.699.)  (Su- 
preme Court  of  Ohio.  Nov.  27,  1906.)  Erro* 
to  Circuit  Court,  Hancock  County.  William 
L.  David,  Pros.  Atty.,  for  plaintifEs  in  errob 
Franks  &  Franks,  for  defeodant  in  error. 

PER  CURIAM.     Judtnnent  affirmed. 

SHAUCK,  C.  J.,  and  PRICE,  GREZW',  anA 
SUMMERS,  JJ.,  concur. 

HATES  T.  DENNIS.  (No.  8.698.)  (Su- 
preme Court  Of  Ohio.  Nov.  20,  1900.)  Error 
to  Circuit  Court,  SVyette  County.  Humphrey 
Jones,  for  plaintiff  in  error.  Frank  A.  Chaffin, 
for  defaidant  In  error. 

PER  CURIAM.  Judgment  affirmed,  on  an- 
thori^  of  Lee  ▼.  Smith,  42  Ohio  St.  458,  61 
Am.  Rep.  839. 

SHAUCK,  C.  J.,  and  PRICE,  CREW.  SDlfr 
BIERS,  SPEAB,  and  DAVIS,  JJ^  ooncnr. 
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HAZEN  T.  STARK  ELECTRIC  R.  CO. 
(No.  9,790.)  (Supreme  Court  of  Ohio.  Oct 
2.  1906.)  Error  to  Circuit  Court,  Stark  Coun- 
ty. Craine  &  Snyder,  for  {tlaintifl  in  error. 
Webber  &  Turner,  for  defendant  in  error. 

PBR  CURIAM.    Jndgment  affirmed. 
.  PRICE,  SUMMBRS.  and  DAVIS,  JJ.,  con- 
cur. 


HEMPSTEAD  et  al.  v.  nSHER,  Auditor,  et 
al.  (No.  9,7060  (Supreme  Court  of  Ohio.  Oct 
23.  1906.  V  Eirror  to  Circuit  Court,  Clinton 
Oooatgr,  -  D.  K.  Hempstead,  for  plaintiffs  in  er- 
ror. Joe  T.  Doan  and  G.  P.  Thorpe,  for  de- 
fendants in  error. 

PER  CURIAM.    Judgment  afiGlnned. 

SHAUCK,  a  J.,  and  CREW  and  SPEAB, 
JJ.,  concur. 


HEPBURN  V.  FIRESTONE.  {No.  9,611.) 
(Supreme  Court  of  Ohio.  Jan.  22,  1907.)  Et^ 
ror  to  Circuit  Court,  Columbiana  CJounty.  Bil- 
Hngsley,  Clark  ft  De  Ford,  and  Lodge  Riddle, 
for  plaintiff  in  error.  Potts  &  Wells,  for  de- 
fendant in  error. 

PER  CURIAM.    Judgment  affirmed. 

PRICE,  SUMilERS,  and  DAVIS,  JJ.,  con- 
cor. 


HOLCOMB  et  al.  v.  DABHLER.  (No. 
9.837.)  (Supreme  Court  of  Ohio.  Dec.  21, 
1906./    Error  to  Circuit  Ck>urt,  Scioto  Coun- 

g:     Holeomb  &  Millar,  for  plaintiffs  in  error, 
annon  &  Bannon,  for  defendant  in  error. 
PER  CURIAM.    Judgment  afllrmed. 
SHAUCK,    C.   J.,   PRICI!,    CREW.    SUM- 
MERS, SPEAR,  and  DAVIS,  JJ.,  concor. 


•  JACOBS  T.  FBECHTLINO.  (No.  9,660.) 
(Supiteme  Court  of  Ohio.  Jan.  22,  1907.)^  Er- 
ror to  Circuit  Court,  Butler  County.  W.  J. 
Davidson  and  Clarence  Hartkoff,  for  plaintiff 
in  error.  Alex.  F.  Hume  and  Murphy  &  Wil- 
liams, for  flefendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  O.  J.,  and  CREW  and  SPEAR, 
JJ.,  concur.  

JACOBS  V.  STATE.  (So.  9,737.)  (Sapreme 
Court  of  Ohio.  Nov.  27,  1906.)  Error  to  Cir- 
cuit Court,  Jackson  County.  A.  B.  Jacobs  and 
S.  F.  White,  for  plaintiff  in  error.  Elmer  C. 
Powell,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

PRICE,  CREW,  SUMMERS,  and  SPEAR, 
JJ.,  concur. 


JOHN  SHILLITO  CO.  t.  POX.  (No. 
9.670.)  (Supreme  Court  of  Ohio.  Dec.  18, 
1006.)  Error  to  Superior  Court  of  Cincinnati. 
Maxwell  &  Ramsey,  for  plaintiff  in  errw.  Jud- 
son  Harmon  and  Charles  B.  Wilby,  for  defend- 
ant in  trror.  ' 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ.,  concur. 


KBISTER  T.  CITY  OF  AKRON.  (No. 
9,691.)  (Supreme  Court  of  Ohio.  Nov.  20, 
1906.)  Error  to  Circuit  Court,  Summit  Count.v. 
I.  H.  Phelps  and  Tibbals  &  Frank,  for  plaintiff 
In  error.  Clyde  F.  Beery  and  S.  D.  Kenfield, 
for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 


SHAUCK,  C.  J.,  and  CRBW,  StJMMBRS, 
anS  DAVIS,  JJ.,  concur. 

KINSEY  et  al.  v.  SBASONGOOD.  (No. 
9,543.)  (Supreme  Court  of  Ohio.  Dec.  4, 1906.) 
Error  to  Circuit  Court,  Hamilton  County.  Har- 
mon, Colston,  Croldsmith  &  Hoadly,  for  plain- 
tiffs in  error.  C.  "B.  Matthews  and  Worching- 
ton  &  Strong,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  C.  J.,  and  CREW,  SUMMERS, 
and  SPEAR,  JJ.,  concur. 


KIRKBRIDE  et  aj.  v,  GRIFFITH  et  A 
(No.  9,621.)  (Supreme  Oonrt  of  Ohio.  Jan.  29, 
1907.)  Error  to  Circuit  Court,  Hancock  Coun- 
ty.    Phelps  &  David  and  John  E.  Priddy,  for 

Slaintiffs  Itt  error.    Ross  &  Kinder  and  Grimm 
;  Wetherald,  for  defendants  in  error. 
PER  CURIAM.     Judgment  affirmed. 
PRICE,  SUMMERS,  and  DAVIS,  JJ.,  con- 
cur. 


LAKH  BRIE  &  W.  R.  CO.  t.  TIERNBT. 
(No.  9,630.)  (Supreme  Court  of  Ohio.  Oct.  2, 
1906.)  EiTOr  to  Circuit  Court,  Allen  County. 
John  B.  Cochrum,  Richie  &  Ridiie,  and  W.  H. 
Leete,  for  plaintiff  in  error.  Cable  &  Parmen- 
ter,  for  defendant  in  error. 
PER  CURIAM.  Judgment  affirmed, 
SHAUCK,  C  J.,  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ.,  concur. 


LAKE  SHORE  ELECTRIC  RY.  CO.  v. 
BBRNDT.  (No.  9,322.)  (Supreme  Court  of 
Ohio.  Oct.  9,  1906.)  Error  to  Circuit  Court, 
Wood  County.  James  O.  Troup  and  T.  H. 
Hogsett,  for  plaintiff  <  in  error.  L.  K.  Cham- 
bers and  Baldwin  &  Harrington,  for  defend- 
ant in  error.  -    - 

PER  CURIAM.    Judgment  affirmed. 

PRICE.  BUMMERS,  and  DAVIS,  JJ.,  cod- 
cur. 


LAKE  SHORE  HLHOTRIC  RY.  CO.  et  al 
V.  CLEVEUDON.  (No.  9,652.)  (Supreme 
Court  ef  Ohio.  Dec.  21,  1906.)  Error  to  Cir- 
onit  Oflinrt,  Cuyahoga  Conntr.  Thomas  H- 
Hogsett,  M.  B.  Johnson,  and  H.  H.  Johnson, 
for  plaintiffs  in  error.  Willis  Vickery  and 
Parkhurst  &  Vickery,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

PRICE,  SUMMERS,  and  SPBAB,  JJ.,  con- 
fSttt. 


LAKE  SHORE  &  M.  S.  BY.  CO.  T. 
KEARN8.  (No.  9,9870  (Supreme  Court  of 
Ohio.  Dec.  4,  1906.)  Error  to  Circuit  Court, 
Cuyahoga  County.  Cook  &  Mc(3owan,  fo* 
plaintiff  In  error.  Harold  Remington,  B.  Jay 
Finney,  C.  W.  Dille,  and  B.  H.  Tracy,  for 
defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

PRICE,  CREW,  and  SPEAR,  JJ.,  concnr. 


LAKE  SHORE  &  M.  S.  RY.  CO.  r.  POIC- 

RANKE.  (No.  9,097.)  (Sapreme  Court  of 
Ohio.  Dec.  21,  19O60  Error  to  Circuit  Court, 
Ottawa  County.  George  E.  Reiter,  C.  P.  Widk- 
ham,  John  H.  Immel,  George  C.  Greene,  F.  J. 
Jerome,  N.  D.  Dougnman,  and  D.  G.  Jaeger, 
for  plaintiff  in  error.  E.  B.  King  and  Scott 
Stahl,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  0.  J.,  and  PRICE,  CREW,  and 
SPEAR,  JJ.,  concur. 
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LAWSON  y.  liAWSON.  (No.  10,088.)  (Su- 
preme Court  of  Ohio.  Jan.  8,  1907.)  Error 
to  Circuit  Court,  Columbiana  County.  J.  Q. 
Moore  and  Chorles  Boyd,  for  plaintiff  in  error, 
P.  M.  Smith,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 
.  SHAUCK.  0.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ.,  concur. 


LEMAN  T.  MACLBNNAN.  (No.  9,941.) 
(Supreme  Court  of  Ohio.  Feb.  5,  1907.)  JUt- 
Tor  to  Circuit  Court,  Ouyahoga  County.  Smith, 
Beardsely  &  Morgan,  for  plaintiff  in  error. 
Hoyt,  Dustin  &  Kelley*  lor  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SHAUCK,  0.  J.,  and  CREW  and  SPEAR, 
J7.,  oMtcnt.  ' 


LIBBB8CHUTZ  ▼.  BLACK  et  al..  Tma- 
tees.  (No.  9,760.)  (Supreme  Court  of  Obio. 
Dec.  18,  1906.)  Error  to  Superior  Court  of 
Cincinnati.  Samuel  Wolfstein  and  Pogue  & 
Pogue,  for  plaintiff  in  error.  L.  C.  Black,  C. 
C.  Archer,  and  Robert  Ii.  Black,  for  defend- 
ants in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  C.  J.,  and  CREW  aod  SPEAR, 
JJ.,  concur. 


LOFTUS  V.  STATE.  (No.lO,022J  (Supreme 
Court  of  Ohio.  Jan^ai^  15,  1907.)  Error  to 
Circuit  Court,  Hamilton  Cbnnty.  B.  M.  Bal- 
lard, for  plaintiff  In  error.  Rulison,  Morria, 
Sawyer  &  Rose,  for  defendant  in  error. 

PER  CURIAM.     Judgment  alBnned. 

PRICE.  SUMMERS,  and  DAVIS,  JJ.,  con- 
cur. 

LOVELAND  &  C.  TftACTlON  CO.  t.  BOS' 
BROOK  et  al.  (No.  9.425.)  (Supreme  Court 
of  Ohio.  Oct.  30,  1906.)  Error  to  Circuit 
Conn,  Hamilton  County.  Burch  &  Johnsbn, 
for  plaintiff  in  error.  Ireton.  Collina,  Schoenle 
ft  Poor,  Pros.  Attys.,  for  defendants  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SHAUCK,  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, and  SPEAR,  JJ.,  concur. 


LUTZ  V.  GODFRBTf  et  al.  (No.  9,882.) 
(iSupreme  Court  of  Ohio.  Jan.  22,  1907.)  Er- 
ror to  Circuit  Court,  Richland  County.  Doug- 
lass &  Workman,  for  plaintiff  in  error.  Mc- 
Cray  &  McGray,  for  defendants  in  error. 

PBR  CURIAM.    Judgment  a£Srmed. 

PRIOB,  SUMMERS,  and  DAVIS,  JJ„  con- 
oor. 


McCOMAS  et  al.  v.  HANI/)N,  (No.  9.965.) 
(Supreme  Court  of  Ohio.  FeS.  6,  1907.)  Er- 
ror to  Circuit  Court  of  Behnont  County. 
Driggs,  Heinlein  &  Armstrong,  for  plaintieEB  in 
error.  J.  M.  Lessick  and  Kennon  &  Kennon, 
ft>r  flefeltdiilt  ib  error. 
PER  CURIAM.  Judgitaent  affirmed: 
PRICE,  SUMMERS,  and  DAVIS,  JJ.,  con- 
cur. 


MACK  T.  EOKERLIN.  (No.  9,429.)  (Su- 
preme Court,  of  Oltfa  Jan.  15,  1907.)  Error 
.to  Circuit  Court,  Hamilton  County.  Closa  ft 
Lnebbert,  for  plaintiff  in  error.  Norwood  J. 
Utter,  for  defendant  in  error. 

PER  CURIAM.    Judgment  AiBnaed. 

SHAUCK,  a  J.,  and  CREW  and  SPEAR, 
JJ.,  concur. 


MACK  V.  ECKERLIN.  (No.  9,912.)  (Su- 
preme Court  of  Ohio.  Jan.  15,  1907.)  Error 
to  Superior  Court  of  Cincinnati.  Closs  ft  Lneb- 
bert, for  plaintiff  in  error.  Norwood  J.  Utter, 
for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SHAUCK,  0.  J.,  and  CREW  and  SPEAR, 
JJ.,  concur. 

McMANUS  et  al.  v.  WYSSBROD  et  al.  (No. 
9.686.)  (Supreme  Court  of  Ohio.  Oct.  9, 1906.) 
Error  to  Circuit  Court,  Hancock  County. 
Phelps  &  David  and  Blackford  ft"  Blackford,  for 
plaintiffs  in  error.  Poe  ft  Poe,  for  defendants 
in  erron 

PER  CURIAM.    Judgment  affirmed. 
SHAUCK,  O.  J.,  and  CREW  and  SPEAR, 
JJ.,  concur.  • 


^MADIGAN,  Treasurer,  v.  STATE  ex  reL 
BEYER.  (No.  10.897.)  (Supreme  Court  of 
Ohio.  Nov.  27,  1906.)  Error  to  Cintuit  Court, 
Cuyahoga  County.  Blandin,  Rice  ft  Ginn,  for 
plaintiff  in  error.  R.  A.  Wilbur,  tor  defendant 
in  error. 

PER  CURIAM.  Judgment  reversed,  and 
original  petition  dismissed;  the  act  relied  upon 
being  upon  a  general  subject,  and  not  of  uni- 
form operation.  Oaylord  v.  Hubb&rd,  56  Ohio 
St.  25,  46  N.  B.  66. 

SHAUCK.  C,  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  J  J.,  concur. 


NATIONAL  BISCUIT  CO.  et  al.  v.  DOUG- 
LASS et  *1.  (No.  9,4940  (Supreme  Court  of 
Ohio.  Nov.  27,  1906.)  Error  to  Circuit  Court, 
Richland  County.  Jenner  &  Weldon,  tor  plain- 
tiffs in  error.  Donnell,  Marriott  ft  Bissman, 
for  defendants  in  error. 

PER  CURIAM.  On  rehearing.  Former 
judgment  (78  N.  E.  1133)  adhered  to. 

PRICE,  CSIEW,  SUMMERS,  and  SPEAR, 
JJ-  concur. 


NATIONAL  CASH  REGISTER  CO.  T. 
CERVONE.  (No.  9,8390  (Supreme  Court  of 
Ohio.  Jan.  29,  1907.)  Error  to  Circuit  Court, 
Mahoning  County.  W.  W.  Zimmerman,  for 
plaintiff  in  error.  W.  J.  Williams,  for  defend- 
ant in  error. 

PER  CURIAM.  Judgment  afDrmed.  See  80 
N.  E.  1033. 

PRICE,  GREW,  and  SPEAR,  JJ.,  concur. 


NATIONAL  SUPPLY  CO.  et  al.  t.  SNY- 
DER et  al.  (No.  9,8930  (Supreme  Court  of 
Ohio.  Jan.  29,  1907.)  Error  to  Circuit  Court, 
Hancock  Connty.  Pneli«  ft  David  and  Taber 
ft  Clapp,  tor  plaintlSs  in  error.  Cote,  Wil- 
liama  ft  Cole  and  C.  W.  Bish,  tor  defendants 
in  error. 

PER  CURIAM.    Judgment  affirmed. 

PRICE,  SUMMERS,  and  DAVIS,  JJ.,  eon- 
cnr. 


NETH  et  al.  t.  RECORDING  ft  OOMPUT- 
ING  MACHINES  CO.  (No.  9,755.)  (Supreme 
Court  of  Ohio.  Dec.  4,  1906.)  Error  to  Oir- 
onit  Court,  Montgomery  County.  R.  J.  McCar- 
thy,  Dickson  ft  Clark,  and  Young  ft  Young,  for 
plaintiffs  in  error.  Sprigg,  Fitzgerald  ft  Sprigg, 
for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

PRICE,  SUMMERS,  and  DAVIS,  JJ,  con- 
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NEW  YORK,  C.  A  ST.  li.  E.  CO.  v.  MC- 
DOWELL. (No.  9.9880  (Supreme  Court  of 
Ohio.  Dec.  18.  1906.)  Error  to  Circuit  Court, 
Ashtabula  County.  John  F.  Clarke  and  Hoyt, 
Munsell  &  Hall,  for  plaintiff  in  error.  D.  F. 
Anderson,  R.  B.  Newcomb,  H.  E.  Starkey,  An- 
derson, McNab  &  Andersons,  and  Frank  M. 
Cobb,  for  defendant  in  error. 

PER  CURIAM.  Judgment  reversed,  on  an- 
thority  of  Klunk  v.  Hocking  Valley  Railway 
Co.,  74  Ohio  St.  125,  77  N.  E.  752. 

SHAUCK,  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ.,  concur. 


NORFOLK  &  W.  RT.  00.  v.  VALLBRY. 
(No.  9,580.)  (Supreme  Court  of  Ohio.  Oct.  2. 
1906.)  Error  to  Circuit  Court,  Pike  County. 
8.  L.  Patterson  and  Bannon  &  Bannon,  for 
plaintiff  in  error.  S.  D.  McLaughlin  and  J.  A. 
Eylar,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

PRICE,  CREW,  SUMMETRS,  SPEAR,  and 
DAVIS,  JJ.,  concur. 


NORTHERN  OHIO  RY.  CO.  v.  AKRON  CA- 
NAL &  HYDRAULIC  CO.  (No.  9.684.)  (Su- 
preme Court  of  Ohio.  Dec.  21,  1906.)  Error 
to  Circuit  Court,  Summit  County.  Tlbbals  & 
Frank,  for  plaintiff  in  error.  Allen,  Waters  & 
Andress,  for  defendant  in  error. 

PDR  CURIAM.     Judgment  affirmed. 

SHAUCJK:,  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS.  JJ.,  concur. 


NYPANO  R.  CO.  et  al,  ▼.  CLBVEXAND  A 
S.  W.  TRACTION  CO.  (No.  9,843.)  (Su- 
preme Court  of  Ohio.  Jan.  29,  1907.)  Error 
to  Circuit  Court,  Wayne  County.  Cushing  & 
Clarke  and  John  McSweeney,  for  plaintiffs  in 
error.  Collister  A  Halle,  M.  L.  Smyser,  and 
Blandin,  Rice  A  Ginn,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SHAUCK,  O.  J.,  and  PRICE,  CREW,  and 
SUMMERS,  JJ.,  concur.    SPEAK,  J.,  dissents. 


O'DELIi  COMMISSION  CO.  t.  NORTON. 
{No.  9,730.)  (Supreme  Court  of  Ohio.  Nov, 
13,  1906.)  Error  to  Circuit  Court  Hamilton 
County.  Shay  A  Oogan,  for  plaintiff  in  error. 
Cobb,  Howard  A  Bailey  and  Charles  E.  Ten- 
ney,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  O.  J.,  and  CREW  and  SPEAR, 
JJ.,  concur. 


OHIO  CENT.  TRACTION  CO.  v.  STEW- 
ART. (No.  9.402.)  (Supreme  Court  of  Ohio. 
Oct  80,  1906.)  Error  to  Circuit  Court,  Rich- 
land County.  Dan  Babst  and  Cummins.  Me- 
Bride  A  Wolfe,  for  plaintiff  in  error.  Doug- 
lass A  Mengert,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

PRICE,  CREW,  SUMMERS,  and  SPEAR, 
JJ.,  concur. 


OHIO  TELEPHONE  A  TELEGRAPH  CO. 
v.  GRAHAM.  (No.  9,615.)  (Supreme  Court  of 
Ohio.  Dec.  11,  1906.)  Error  to  Circuit  Court, 
Franklin  County.  Williams.  Taylor  A  Pret»- 
man,  for  plaintiff  In  error.  Fred  O.  Rector,  for 
defendant  in  error. 

PER  CURIAM.  Judgment  reversed,  and 
judBment   for   plaintiff   in   error. 

SHAUCK,  Cj  J.,  and  PRICE,  CREW,  SUM- 
MEIiS.  SPEAR,  and  DAVIS,  JJ.,  concur. 


OIL  WELL  SUPPLY  CO.  ▼.  DAVIDSON. 

(No.  9,667.)  (Supreme  Court  of  Ohio.  Dec.  18, 
1906.)  Error  to  Circuit  Court,  Wood  County. 
Edward  Beverstock,  for  plaintiff  in  error.  Bald- 
win A  Harrington,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

PRICE,  CREW.  SPEAR,  and  DAVIS,  JJ., 
concur. 


O-MALBY  V.  BUOKBYB  LINE  CO.  (No. 
9,999.)  (Supreme  Court  of  Ohio.  Oct.  9,  1906.) 
Error  to  Circuit  Court,  Ottawa  County.  O.  S. 
Brumback  and  Scott  StafaJ,  for  plaintiff  in 
error.  Smith  A  Baker  and  W.  C.  Wierman,  for 
defendant  in  error. 

PER  CURIAM,    Judgment  affirmed. 

CREW,  BUMMERS,  and  DAVIS,  JJ.,  con- 
cur. 


OSBORN  V.  CITY  OP  COLUMBUS.  (No. 
9,439.)  (Supreme  Court  of  Ohio.  Nov.  2, 1906J 
Error  to  Circuit  Court,  Franklin  County.  J. 
E.  Sater  and  Fred  C.  Rector,  for  plaintiS  in 
error.  Bntler,  Marshall  A  Keating,  City  SoL 
for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SHAUCK,  C.  J.,  and  CREW,  SUMMERS, 
SPEAR,  and  DAVIS,  JJ.,  concur. 


OSBURG  T.  AN8HUTZ.  (No.  9,491.)  (Su- 
preme Court  of  Ohio.  Nov.  13,  1906.)  Error 
to  Circuit  Court,  Clermont  County.  W.  J. 
Davidson,  Nichols  A  Nichols,  and  Prescott 
Smith,  for  plaintiff  in  error.  B.nrch  A  Johnson, 
Charles  J.  Inott,  and  Eli  H.  Speidel,  for  de- 
fendant in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK.  C.  J.,  and  SUMMERS.  SPEAR. 
and  DAVIS,  JJ.,  ooncnr. 


PARAMUTHIA  LODGE,  NO.  25.  F.  A  A. 
M.,  OF  ATHENS  et  al.  v.  DANA.  (No.  9.938.) 
(Supreme  Court  of  Ohio.  Feb.  5,  1907.)  Er- 
ror to  Circuit  Court,  Athens  County.  Gros- 
venot,  Jones  A  Worstell  and  H.  G.  Stalder,  for 
plaintiffs  in  error.  Jewett  A  Wood,  Addison, 
Sinks  A  Babcock,  Lentz,  Fritter  A  Belcher, 
and  James  N.  Linton,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK.  0.  J.,  and  GREW  and  SPEAR, 
JJ.,  concur. 


PARKER  V.  KIRKLEY.  (No.  9.555.)  (Su- 
preme Court  of  Ohio.  Nov.  27,  1906.)  Error 
to  Circuit  Court,  Lucaa  County.  William  Q. 
Ullery  and  James  S.  Martin,  for  plaintiff  in 
error.     B.  A.  Hayes,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  C.  J.,  and  PRICE.  SUMMIStS, 
and  DAVIS,  JJ.,  concur. 


PARK  NAT.  BANK  v.'  TRAVELER'S  INS. 
CO.  (No.  9,942J  (Supreme  Court  of  Ohio. 
Feb.  6,  1907.)  Error  to  Circuit  Court,  Cuya- 
hoga Cobnty.  Carr  Stearns  A  Ohamberlain.  for 
plaintiff  in  error.  Hoyt,  Dnstin  A  Kelley,  for 
defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  a  J.,  and  CREW  and  SPEAR. 
JJ.,  concur. 


PAVEY  V.  PAVEY.  (No.  9,604^  (Supreme 
Court  of  Ohio.  Oct  30,  1906.)  Error  to  Cir- 
cuit Court  Fayette  County.    Gardner  A  Chaffin. 
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for  plaintiff  in  error.  John  Logan,  tor  de- 
fendant in  error. 

PER  CURIAM.     Judgment  afBrmed. 

SHAUCK,  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ..  concur. 


PENNSYLVANIA  CO.  y.  DAT  et  al.  (No. 
0,622.)  (Supreme  Court  of  Ohio.  Dec.  11, 
1906.)  Error  to  Circuit  Court,  Seneca  County. 
Marshall  &  Fraser  and  J.  O.  Royer,  for  plain- 
tiff in  error.  Dore  &  Dore,  for  defendants  in 
error. 

PER  CURIAM.  Judgment  reversed,  on  au- 
thority of  Klunk  T.  Hocking  Valley  Railway 
Co.,  74  Ohio  St.  125,  77  N.  a  752,  and  for 
error  in  giving  request  No.  1  of  the  plaintitC 
below. 

SHAUCK,  C.  J^  and  PRICE,  CREW,  SUM- 
MERS, and  DAVIS,  JJ.,  concur. 


PENNSYLVANIA  CO.  v.  GLASBR.  (No. 
9,573.)  (Supreme  Court  of  Ohio.  Nov.  27, 
1906.)  Error  to  Circuit  Court,  Columbiana 
County.  Carey  &  Mullins,  for  plaintiff  in  er- 
ror.    P.  M.  Smith,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

PRICE,  CREW,  SUMMERS,  and  SPEAR, 
JJ.,  concur. 


PENNSYLVANIA  CO.  t.  MEHAFFET. 
(No.  9.614.)  (Supreme  Court  of  Ohio.  Dec. 
11,  1906.)  Error  to  Circuit  Court,  Allen  Coun- 
ty.- S.  S.  Wheeler  and  Allen  ZoUars,  for  plain- 
tiff in  error.  Sprague  4  Lippincott  and  I.  S. 
Motter,   for  defendant  in  error. 

PER  CURIAM.  Judgment  reversed,  and 
judgment  for  plaintiff  in  error. 

SHAUCK,  G.  J.,  and  CREW,  SUMMERS, 
and  SPEAR,  JJ.,  concur. 


PITTSBURG.  C.  C.  &  ST.  L.  RY.  CJO.  v, 
WALOUTT.  (No.  10,157.)  (Supreme  Court 
of  Ohio.  Feb.  6,  1907J  Error  to  Circuit 
Court,  Miami  County.  G.  B.  Heiserman,  for 
plaintiff  in  error.  Davy  &  St.  John  and  C.  A. 
Thatcher,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

PRICE,  SUMMERS,  and  DAVIS,  JJ.,  con- 
cur. 


PITTSBURG,  C,  0.  &  ST.  L.  BY.  CO.  v. 

WHITMORE.  (No.  9,601.)  (Supreme  Court 
of  Ohio.  Oct.  23,  1906.)  Error  to  Circuit 
Court,  Harrison  County.  Dunbar  &  Sweeney 
and  A.  O.  Barnes,  for  plaintiff  in  error.  D.  A. 
Hollingsworth  and  W.  T.  Perry,  for  defend- 
ant in  error. 

PER  CURIAM.     Judgment  affirmed. 

SHAU(3K,  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, and  SPEAR,  JJ.,  concur. 


PITTSBURG,  PT.  W.  &  C-  RY.  CO.  et  al. 
V.  INCORPORATED  VILLAGE  OF  EAST 
PALESTINB.  (No.  9,657.)  (Supreme  Court 
of  Ohio.  Nov.  13,  1906.)  Error  to  Circuit 
Coart,  Columbiana  County.  Carey  &  Mullins, 
for  plaintiffs  in  error.  O.  P.  Rothwell,  for  de- 
fendant in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ,  concur. 


PLATT  V.  CITY  OF  TOLEDO.  (No.  9,619.) 
(Supreme  Court  of  Ohio.  Nov,  2,  1906.)  Error 
to  Circuit  Court,  I>ucas  County.  Harvey  Scrib- 
ner,  Carnell  Schreiber,  and  W.  H.  A.  Readi  for 
plaintiff  in  error.     U.  G.  Dcnman  and  Charles 


S.  Northup,  city  solicitors,  for  defendant  in 
error. 

PER  CURIAM.     Judgment  affirmed. 

SHAUCK,  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ.,  concur. 


RANSOM  v.  TAYLOR  et  al.  (No.  9,731.) 
(Supreme  Court  of  Ohio.  Nov.  20,  1906.)  Er- 
ror to  Circuit  Court,  Brie  County.  George  B. 
Reiter  and  H.  L.  Peeke,  for  plaintiff  in  error. 
Mackey  &  Hoxsey  and  Andrews  Bros.,  for  de- 
fendants in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  a  J.,  and  CREW  and  SPEAB, 
JJ.,  concur. 


RICHARDS  T.  BURSON.  (No.  8,939.) 
(Supreme  Court  of  Ohio.  Oct  16,  1906.)  Er^ 
ror  to  Circuit  Court,  Hancock  County.  Axline 
&  Betts,  Smith  W.  Bennett,  and  Patterson  A. 
Reece,  for  plaintiff  in  error.  Jacob  Line,  for  de- 
fendant in  error. 

PER  CURIAM.  Judgment  reversed.  Ground 
stated  in  journal  entry.  It  is  ordered  and  ad- 
judged by  this  court  tiiat  the  judgment  of  said 
circuit  court  be,  and  the  same  is,  hereby  revers- 
ed, and  this  court,  proceeding  to  render  the 
judgment  which  the  circuit  court  should  have 
rendered,  reverses  the  judgment  of  the  court 
of  common  pleas  on  the  ground  that  said  court 
of  common  pleas  erred  in  directing  the  jury  to 
render  a  rei'dict  for  the  defendant,  Sarah  E. 
Bnrson;  there  being  evidence  before  the  jury 
tending  to  prove  each  material  allegation  in 
the  petition  put  in  issue  by  her  answer.  It  is 
the  further  opinion  of  this  court  that  said  Sa- 
rah E.  Bnrson,  as  a  former  policy  holder,  if  she 
was  a  policy  holder  in  said  association,  was 
not  a  necessary  part^  to  the  action  in  which  the 
receiver  was  appointed  and  the  assessment 
made.  This  cause  is  remanded  to  the  court  of 
common  pleas  for  new  trial  and  further  pro- 
ceedings according  to  law. 

SHAUCK,  O.  J.,  and  PRICE,  SUMMERS, 
SPEAR,  and  DAVIS,  JJ.,  concur. 


RINEHART  et  al.  v.  CHITTENDEN.  (No. 
9,600.)  (Supreme  Court  of  Ohio.  Dec.  4, 
1906.)  Error  to  Circuit  Court,  Franklin  Coun- 
ty. Pugh  &  Pugfa,  for  plaintiffs  in  error.  Mer- 
wine  &  Schumacher,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  C.  J.,  and  PRICE,  SUMMERS, 
SPEAR,  and  DAVIS,  JJ.,  concur. 


SCHUMACHER  v.  WILSON  et  al.  (Na 
9,654.)  (Supreme  Court  of  Ohio.  Nov.  IS, 
1906.)  Error  to  Circuit  Court,  Monroe  County. 
Mallory,  JeSers  &  Sears,  for  plaintiff  in  error. 
W.  E.  Moore,  for  defendants  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SHAUCK,  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS.  JJ..  concur. 

SHACKLE  V.  OHIO  RIVER  A  W.  RY. 
CO.  (No.  9,894J  (Supreme  Court  of  Ohio. 
Oct.  9,  1906.)  Error  to  Circuit  Court,  Noble 
County.  Fred  L.  Roscmond,  for  plaintiff  in 
error.  D.  S.  Spriggs  and  Pomerene  &  Fome- 
rene,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  C,  J.,  and  SUMMERS,  SPEAR, 
and  DAVIS,  JJ.,  concur.  PRICE,  J.,  not  par- 
ticipating. 


SHALE  et  al.  v.  OSTENDORF  et  al.  (No. 
9.655.)  (Supreme  Court  of  Ohio.  Oct.  23, 
1906.)    Error  to  Circuit  Court,  Cuyahoga  Coun- 
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ty.  Meyer  &  Mooney,  for  plaintiffs  In  error, 
Foran,  McTighe,  Pearson  &  Marvin,  for  de- 
fendants in  error.  , 

PER  CURIAM.    Judgment  afflrnied. 

PRICE,  SUMMERS,  and  DAVIS,  JJ.,  con- 
car. 


•  SHEPHERD  V.  NOLAND  et  al.  (No.  9,661.) 
(Supreme  Court  of  Ohio.  Jan.  29,  1907.)  Er- 
ror to  Circuit  Court,  Madison  County.  Murray 
&  Emery,  for  plaintiff  in  error.  G.  W.  Wilson, 
for  defendants  in  error. 

PER  CURIAM.    Judement  affirmed. 

SHADCK,  O.  J.,  and  GREW  and  SPEAR, 
JJ.,  concur. 

SHRADER  T.  BLINB.  (No.  9,914J  (Su- 
preme Court  of  Ohio.  Jan.  8,  1907.)  Error  to 
Circuit  Court,  Licking  County.  O.  &  C.  H. 
FoUett,  for  plaintiff  in  error.  John  M.  Swartz 
and  Hunter  &  Hunter,  for  defendant  in  error. 

PER  CURIAM.    Jndgment  affirmed. 

SHAUCK,  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ.,  concur. 


SIDNEY  S.  WULSIN  CO.  v.  CLEVELAND 
ELECTRIC  RY.  CO.  (No.  9.714.)  (Supreme 
Court  of  Ohio.  Nov.  13,  1900.)  Error  to  Cir- 
cuit Court,  Cuyahoga  County.  John  H.  Smart, 
for  plaintiff  in  errnc.  Squire,  Sanders  &  Demp- 
■ey  and  Wood,  Hitchcock  &  Morgan,  for  de- 
fendant in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  O.  J.,  and  CREW  and  SPEAR, 
JJ.,  concur.  - 


SMITH  T.  PATTERSON  et  al.  (No.  9,610.) 
(Supreme  Court  of  Ohio.  Nov.  13,  1900.)  Er- 
ror to  Circuit  Court,  Columbiana  County.  Bil- 
lingsley,  Clark  &  De  Ford,  for  plaintiff  in  er^ 
n>r.    Smith  &  Loii«s,  for  defendants  in  error. 

PER  CURIAM.  Judgment  reversed,  and 
judgment  for  plaintiff  in  error. 

SHAUCK,  C.  J.,  and  PRICE.  SUMMERS, 
and  DAVIS,  JJ.,  concur. 


SONNBR  ▼.  LASER  et  al.  (No.  9,873.) 
(Supreme  Court  of  Ohio.  Jan.  29,  1907.)  Er- 
ror to  Circuit  Court,  Richland  County.  H.  T. 
Manner,  for  plaintiff  in  error.  L.i8er,  Huston, 
&  Marquis,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  G.  J.,  and  CREW  and  SPEAR, 
JJ.,  concur. 


SPENCER    et    al.    t.    HERRICK.      (No. 

9,530.)      (Supreme   Court   of   Ohio.     Nov.   27, 
1906.)'   Error  to  Circuit  Court,  Cuyahoga  Coun- 

tr.     Henderson,    Quail   &  Siddall   and    Squire, 
anders   de  Dempsey,    for   plaintiffs   in  error. 
Kline,  Tolles  &  Qotl,  Elliott  &  Elliott,  and  M. 
B.  &  H.  H.  Johnson,  for  defendant  in  error. 
PER  CURIAM.    Judgment  affirmed. 
SHAUCK,  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ.,  concur. 


SPRING  GARDEN  INS.  CO.  OF  PHILA- 
DELPHIA, PA.,  V.  CLBCKNER.  (No.  9,664.) 
(Supreme  Court  of  Ohio.  Jan.  8,  1907.)  Error 
to  the  Circuit  Court,  Shelby  County.  Calhoun 
&  Gunther  and  G.  C.  Hall,  for  plaintiff  in  error. 
J.  D.  Barnes  and  Wickoff,  Emmons  &  Needles, 
for  defendant  in  error. 

PER  CURIAM.  Judgment  modified,  as 
shown  in  journal  entry.  It  is  ordered  and  ad- 
judged by  this  court  that  the  judgment  of  the 


said  cit'ctilt  court  be,  and  &e  same  hereby  is, 
modified,  for  the  ro:ison  that  defendant  in  ef 
ror  slmnld  be  adjudged  to  recover  herein  from 
plaintiff  in  error  only  its  proportionate  amoont 
of  the  award  of  $082.49  rendered  by  the  ap- 
praisers, as  appears  by  the  record;  and.  there- 
upon, this  court  proceeding  to  render  the  judg- 
ment which  the  circuit  court  of  Shelby  coantr 
should  have  rendered,  it  is  hereby  ordered  ana 
adjudged  that  the  judgment  of  $619.48,  so  rai- 
dered  against  plaintiff  in  error  herein,  be  reduc- 
ed to  $153.37,  its  proportionate  amount  of  the 
award  aforesaid,  for  which  amount  of  $153.37, 
together  with  interest  from  the  8th  day  of  Jan- 
nary,  1907,  jndgment  is  hereby  rendered  against 
said  plaintiff  in  error. 

SHAUCK,  C.  J.,  and  PBIOB,  SDMMBBS, 
and  DAVIS,  JJ.,  concur. 


STATE  V.  OSMOND.  (No.  9.812.)  (So- 
preme  Court  of  Ohio.  Oct.  9,  1906.)  Error  to 
Circuit  Court.  Mahoning  County.  Wade  H. 
Ellis,  Atty.  Gen.,  W.  R.  Graham,  and  W.  H. 
Miller,  for  plaintiff  in  error.  W.  N.  Anderson, 
for  defendant  in  error. 

PER  CURIAM.    Judgment  afDrmed. 

SHAUCK,  C.  J.,  and  PRICE,  CREW,  SUM- 
B0:RS.  spear,  and  DAVIS,  JJ.,  concur. 


STATE  ex  reL  BRUMFIELD,  Trtamra, 
T.  WEIDNER,  Auditor.  (No.  9375.)  (S«. 
preme  Court  of  Ohio.  Oct  9,  1906.)  Hrror 
to  Circuit  Court,  Richland  Gonhty.  Van  C 
Cook,  for  relator  in  error.  G.  H.  Hoston,  for 
respondent  in  error. 

PER  CURIAM.    Jndgment  affirmed. 

SHAUCK,  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SJ^EAB.  and  DAVIS,  JJ.,  concur. 


STATE  ex  rel  BURNS  et  al.  t.  DIRLABL 
(No-  .9)745.)  (Supreme  Court  of  Ohio.  Oct  2, 
IwMJ.)  Error  to  Circuit  Court,  Richland  Conn- 
ty.  Cummings,  McBride  &  Wolfe,  for  plaintifs 
in  error.  W.  S.  Kerr  and  H.  P.  DaTis,  for 
defendant  in  error. 

PER  CURIAM.  Judgment  affirmed,  on  th* 
ground  that  the  defendant  in  error  acted  withia 
his  discretion. 

SHAUCK,  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS,  SPEAR,  and  DAVIS,  JJ..  concnr. 


STATE  ex  rel.  HENDERSON  t.  WIL- 
LIAMS et  al.  ^0.  9,920.)  (Supreme  Gonrt  of 
Ohio.  Oct  9,  1906.)  Error  to  Circnit  Conct, 
Champaign  County.  K.  !•.  Bode,  EL  F.  Mac- 
Cracken,  and  L.  D.  Johnson,  for  relator  in  er- 
ror. George  Waite  and  G.  B.  Heiserman,  for 
respondents  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ.,  concor. 


STATE  ex  rel.  JORDAN  t.  BOLSEN  et  aL 

CNo.  10.382.)  (Supreme  Court  of  Ohio.  Oct 
30,  1906.)  Mandamus.  Burch  &  Johnson,  J. 
M.  Dawson,  and  Joseph  W.  O'Hara,  for  plain- 
tiff in  error.  Wade  H.  Ellis,  Atty.  Gen.,  L.  B. 
Sawyer,  and  F.  F.  Dinsmore,  for  defendants 
in  error. 

PER  CURIAM.  Petition  dismlMed.  SUt» 
ex  rel.  Springer  ▼.  Hadley  et  al.,  68  Ohio  St 
167,  52  N.  H.  126,  and  State  ex  rel.  Attomey- 
G«neral  t.  Spiedel.  62  Ohio  St  156,  66  N.  E. 
871,  are  authority  for  the  conclusion  that  there 
is  no  vacancy  in  the  office  of  the  prosecuting 
attorney  of  Hamilton  county.  Other  questions 
not  considered. 

SHAUCK,  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ.,  concur. 
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STATE  ex  rel.  McCXEIXAND  v.  HARRIS, 
tovernor,  et  al.  (No.  10,418.)  (Supreme  Court 
t  Ohio.  Dec.  11,  1906.)  Mandamus.  J.  M. 
heets,  C.  R.  Painter,  and  J.  O.  Troup,  for 
Blator.  Wade  H.  Ellis,  Atty.  Gen.,  W.  H. 
liller,  and  Cyrus  Ruling,  for  respondents. 
PER  CURIAM.  Demurrer  sustained,  and 
Qtition  dismissed,  on  authority  of  State  y. 
Irewster,  39  Ohio  St.  653. 
PRICE.  SUMMERS.  SPEAR  and  DAVIS, 
J.,  concur.  8HAU0K.  C.  J.,  and  CREW 
.,  concur  in  the  judgment  upon  the  ground 
lat  the  form  of  ballot  furnished  by  the  board 
t  elections  cannot  be  questioned  after  the  elee- 
on  if  the  voters'  intention  clearly  appears,  in 
rhich  view  PRICE  and  SPE^B,  JJ.,  also 
>ncar. 


STATE  ex  rel.  SHANK  v.  GABD.  (No. 
0,147.)  (Supreme  Court  of  Ohio.  Dec  4, 
906.)  Error  to  Circuit  Court.  Butler  Ceun^. 
jidrews,  Harlan  &  Andrews,  Shank  &  Shank, 
nd  Neilan  &  Neilan,  for  plaintiff  in  «rror.  R. 
[.  Shott  Warren  Card,  and  W.  C.  Shepherd, 
>r  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

PRICE.  CREW,  SUMMERS,  aijd  SPEAR, 
J.,  concur. 


STATE  ex  rel  SMITH  v.  STEWART  et  aL 
>Jo.  10,349.)  (Supreme  Court  of  Ohio.  Oct, 
,  1906.)  Mandamus.  Charles  Darlington  and 
I.  A.  Broadst6ne.  for  relator,  Hayes  &  Swain, 
mith  &  Olevenger,  Lawrence  K.  Liang<]on,  and 
'horpe  &  Miller,  for  respondents. 
PER  CURIAM.  Demurrer  sustained,  and 
etition  dismissed. 

SHAUCK,  O.  J.,  and  PRICE,  GREW,  and 
>AVIS,  J  J.,  concur. 


STEWART  IRON  00.,  I/imited.  v.  IS- 
;AEL.  (No.  9,576.)  (Supreme  Court  of  Ohio. 
>ct.  2,  190C.)  Error  to  Circuit  Court,  Knox 
ountjr.  Squire,  Sanders  &  Dempaey,  for 
laintiff  in  error.  Waight  &  Moore,  for  de- 
:ndant  in  error. 

PER  CURIAM.  Judgment  reversed,  and 
jd$;ment  for  plaintiff  in  error.  Grounds  stated 
1  journal  entry.  It  is  ordered  and  adjudged 
y  this  court  that  the  judgment  ot  the  said 
ircuit  court  be,  and  the  same  hereby  is.  re- 
ersed  for  error  in  a.fflrming  the  judgment  of 
le  court  of  common  pleas  of  said  county,  and 
^e  finding  of  the  judgment  of  said  court  of 
jmmon  pleas  is  hereby  set  aside  and  reversed, 
.nd  this  court,  proceeding  to  render  the  judg- 
lent  said  court  of  common  pleas  should  have 
endered  upon,  the  admitted  and  undisputed 
lets,  orders  and  adjudges  that  the  said  plain- 
iff  recover  from  the  said  defendant,  as  re- 
Biver  of  the  Ooxey  Steel  &  Silica  Sand  Com- 
any,  the  snm  of  $5,842.81,  with  interest  from 
une  20.  1904,  together  with  its  costs,  for  the 
>a8on  that  the  forbearance  of  the  iron  company 
1  the  matter  of  deliveries  did  not  terminate  the 
ontraett  and  that,  when  the'  receiver  refused 
i  make  requisition  for  the  remainder  of  the 
•on,  the  company"  was  entitled  to  what  it  had 
>st  at  the  time  the  iron  was  sold. 

PRICE,  CREW,  SUMMERS.  SPEAR,  and 
>AVIS,  JJ.,  concur. 


STOECKLEY  V.  HIRZEL  et  al.  (No.  9,- 
57.)  (Supreme  Court  of  Ohio.  Nov.  20, 
906.)  Error  to  Circuit  Court,  Lucas  County. 
irville  S.  Brumback  and  Frederick  W.  Sturdi- 
ant,  JTor  plaintiff  in  error.  Lewis  &  Doyle  and 
.  W.  Schaufclberger,  for  defendants  in  error. 

PER  OURIAJ4.     Judgment  affirmed. 


PRICE,  SUMMERS,  and  DAVIS,  JJ.,  con- 
cur. 


THOMPSON  V.  LASHLBT.  (No.  9,407.) 
(Supreme  Court  of  Ohio.  Oct  30,  1906.)  Er- 
ror to  Circuit  Oourt,  Belmont  County.  Dan- 
ford  &  Danford  and  Driggs  &  Heinlein,  for 
plaintiff  in  error.  James  C.  Tallman,  for  de- 
fendant in  error. 

PER  CURIAM.     Judgment  affirmed. 

SHAUCK,  C,  J.,  and  PRICE,  CREW,  SUM- 
MERS, .  SPEAR,  and  DAVIS,  JJ.,  concur. 


TIMLIN  V,  CARNEGIE  STEEL  CO.  (No. 
9,628.)  (Supreme  Court  of  Ohio.  Jan.  29, 
1907.)  Error  to  Circuit  Court,  Mahoning 
County.  Aloore  &  Craver  and  Edmond  H. 
Moore,  for  plaintiff  in  error.  Hine,  Kennedy  S( 
Robinson,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

PRICE,  SUMMERS,  and  DAVIS,  JJ..  con- 
cur. 


TOLEDO  BTS.  &  LIGHT  CO.  ▼.  RIPPON. 
(No.  10,309.)  (Supreme  Court  of  Ohio.  Dec. 
H,  1906.)  Error  to  Circuit  Court,  Lucas 
County.  Smith  &  Baker,  for  plaintiff  in  error. 
0.  A.  Thatcher,  for  defendant  in  error, 

PER  CURIAM.  Judgment  afflnaed  by  con* 
sent 


UNITED  STATES  COAL  CO.  v.  BURRISS 
et  al.  (No.  9,6370  (Supreme  Court  of  Ohio. 
Dec.  21,  1906.)  Error  to  Circuit  Court,  Jef- 
ferson County.  Henderson,  Quail  &  Siddall  and 
A.  C.  Lewis,  for  plaintiff  in  error.  B.  El. 
Erskine,  J.  W.  Jordan,  and  Dio  Rogers  for  de- 
fendants in  error. 

PER  CURIAM.  Judgment  modified,  as 
shown  in  journal  entry.  It  is  ordered  and  ad- 
judged by  this  court  that  the  judgment  of  said 
court  be.  and  the  same  hereby  is,  modified,  so 
as  to  allow  and  permit  plaintiff,  the  United 
States  Coal  Company,  to  erect  and  maintain 
upon  and  across  the  premises  of  defendants, 
or  along  the  line  of  the  premises  of  the  de- 
fendants and  the  adjacent  landowners,  such 
number  of  service  poles  as  shall  be  reasonably 
required  for  the  proper  support  of  the  power 
transmitting  wires  of  said  coal  company  nec- 
essary to  be  used  by  said  company  in  the  prop- 
er and  convenient  mining  by  electricity  of 
the  coal  now  owned  by  it  in  SmithSeld  and 
Wells  townships,  Jefferson  county,  Ohio.  And  it 
is  _  ordered  and  adjudged  by  this  court  that 
this  case  be,  and  the  same  hereby  is,  remanded 
to  the  circuit  court  of  Jefferson  county,  with 
instructions,  to  that  court  to  hear  evidence  and 
determine  and  establish  a  line  upon  or  across 
the  premises  in  the  petition  described,  or  along 
the  lines  of  the  premises  of  the  defendants  and 
adjacent  landowners,  upon  which  said  poles 
may  be  erected  and  said  wires  may  be  strung, 
at  such  places  and  in  such  manner  as  will  en- 
able the  coal  company  to  properly,  convenient- 
ly, and  economically  carry  on  its  business  of 
mining  as  aforesaid,  and  as  will  not  necessarily 
interfere  with  or  impair  the  convenient  use  of 
defendants  of  their  said  premises. 

SHAUCK.  O.  J.,  and  PRICE,  CREW,  SUM- 
MERS,  SPEAR,   and   DAVIS,  JJ.,   concur. 


UNITED  STATES  COAL  CO.  r.  GRA- 
HAM. (No.  9,636.),  (Supreme  Court  of  Ohio. 
Dec.  21,  1906.)  Error  to  Circuit  Court,  Jeffer- 
son County.  Henderson,  Quail  &  Siddall.  and 
A.  C.  Lewis,  for  plaintiff  in  error.  E.  E. 
Erskine.  J.  W.  Jordan,  and  Dio  Rogers,  for 
defendant  in  error. 
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PER  CURIAM.  Judgment  modified,  as 
shown  in  journal  enti?.  It  is  ordered  and  ad- 
judged by  this  court  that  the  judgment  of  said 
circuit  court  be,  and  the  same  hereby  is.  modi- 
fied, so  as  to  allow  and  permit  plaintiff,  the 
United  States  Coal  Company,  to  erect  and 
maintain  upon  and  across  the  premises  of  de- 
fendant, or  along  the  line  of  me  premises  of 
the  defendant  and  the  adjacent  landowners, 
such  number  of  service  poles  as  shall  be  reason- 
ably required  for  the  proper  support  of  the 
power  transmitting  wires  of  said  coal  company 
necessary  to  be  used  by  said  company  in  the 
proper  and  convenient  mining  by  electricity 
of  the  coal  now  owned  by  it  in  Smithfield  and 
Wells  townships,  Jefferson  county.  Ohio.  And 
it  is  ordered  and  adjudged  by  this  court  that 
this  case  be,  and  the  same  hereby  is,  remanded 
to  the  circuit  court  of  Jefferson  county,  with 
Instructions  to  that  court  to  hear  evidence  and 
determine  and  establish  a  line  upon  or  across 
the  premises  in  the  petition  described,  or  along 
the  tines  of  the  premises  of  the  defendant  and 
adjacent  landowners,  upon  which  said  poles  may 
be  erected  and  said  wires  may  be  strung,  at 
such  places  and  in  such  manner  as  will  enable 
the  coal  company  to  properly,  conveniently,  and 
economically  carry  on  its  business  of  mining 
as  aforesaid,  and  as  will  not  necessarily  inter- 
fere with  or  impair  the  convenient  use  of  de- 
fendant of  his  said  premises. 

SHAUCK.  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ..  concur. 


UNITED  STATES  COAL  CO.  v.  EKBT 
et  al.  (No.  9,035^  (Supreme  Court  of  Ohio. 
Dec.  21,  1906.)  Error  to  Circuit  Court.  Jef- 
ferson County.  Henderson,  Quail  &  Siddall 
and  A.  O.  Lewis,  for  plaintiff  in  error.  E.  B. 
Erskine,  J.  W.  Jordan,  and  Dio  Rogers,  for 
defendants  in  error. 

PER  CURIAM.  Judgment  modified,  as 
shown  in  Journal  entry.  It  is  ordered  and  ad- 
judged by  this  court  that  the  judgment  of  said 
circuit  court  be,  and  the  same  hereby  is,  modi- 
fied, 80  as  to  allow  and  i>ermit  plaintiff,  the 
United  States  Coal  Company,  to  erect  and  main- 
tain upon  and  across  the  premises  of  defend- 
ants, or  along  the  line  of  the  premises  of  the 
defendants  and  the  adjacent  landowners,  such 
number  of  service  poles  as  shall  be  reasonably 
required  for  the  proper  support  of  the  power 
transmitting  wires  of  said  coal  company  neces- 
sary to  be  used  by  said  company  in  the  proper 
and  convenient  mining  by  electricity  of  the 
coal  now  owned  by  it  in  Smithfield  aud  Wells 
townships,  Jefferson  county,  Ohio.  And  it  is  or- 
dered and  adjudged  by  this  court  that  this  case 
be,  and  the  same  hereby  is,  remanded  to  the 
circuit  court  of  Jefferson  county,  with  instruc- 
tions to  that  court  to  hear  evidence  and  de- 
termine and  establish  a  line  upon  or  across  the 
premises  in  the  petition  described,  or  along 
the  lines  of  the  premises  of  the  defendants  and 
adjacent  landowners,  upon  which  said  poles 
may  be  erected  and  said  wires  may  t>e  strung, 
at  such  places  and  in  such  manner  as  will  en- 
able the  coal  company  to  properly,  conveniently, 
and  economically  carry  on  its  business  of  min- 
ing as  aforesaid,  and  as  will  not  necessarily  in- 
terfere with  or  impair  the  convenient  use  of 
defendants  of  their  said  premises. 

SHAUCK,  C.  J.,  and  PRICE.  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ.,  concur. 


UNITED  STATES  COAL  CO.  ▼.  HOYLB 
et  al.  (No.  9,638.)  (Supreme  Court  of,  Ohio. 
Dec.  21,  1906.)  Error  to  Circuit  Court,  Jef- 
ferson County.  Henderson,  Quail  &  Siddall 
and  A.  C.  Lewis,  for  plaintiff  in  error.  B.  E. 
Erskine,  J.  W.  Jordan,  and  Dio  Rogers,  for 
defendants  in  error. 

PER  CURIAM.  Judgment  modified,  as 
shown  in  journal  entry.    It  is  ordered  and  ad- 


judged by  this  court  that  the  judgment  of  said 
circuit  court  be,  and  the  same  hereby  is.  modi- 
fied, so  as  to  allow  and  permit  plaintiff,  the 
United  States  Coal  Company,  to  erect  and 
maintain  upon  and  across  the  premises  of  de- 
fendants, or  along  the  line  of  the  premises  of 
the  defendants,  and  the  adjacent  landowners, 
such  number  of  service  poles  as  shall  be  rea- 
sonably required  for  the  proper  support  of  the 
power  transmitting  wires  of  said  coal  company 
necessary  to  be  used  by  said  company  in  the 
proper  and  convenient  mining  by  electricity  of 
the  coal  now  owned  by  it  In  Smithfield  and 
Wells  townships,  Jefferson  county.  Ohio.  And 
it  is  ordered  and  adjudged  by  this  court  tiiat 
this  case  be,  and  the  same  hereby  is,  remanded 
to  the  circuit  court  of  Jefferson  county,  with 
instructions  to  that  court  to  hear  evidence  and 
determine  and  establish  a  line  upon  or  across 
the  premises  in  the  petition  described,  or  along 
the  lines  of  the  premises  of  the  defendants  and 
adjacent  landowners,  upon  which  said  poles 
may  be  erected  and  said  wires  may  lie  stmng, 
at  such  places  and  in  such  manner  as  will  en- 
able the  coal  company  to  properly,  conveniently, 
and  economically  carry  on  its  business  of  min- 
ing as  aforesaid,  and  as  will  not  necessarily 
interfere  with  or  impair  the  convenient  use  of 
defendants  of  their  premises. 

SHAUCK,  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS,  JJ.,  concor. 


UPSON  COAL  A  MINING  CO.  t.  WIL- 
LIAMS. (No.  9,957.)  (Supreme  Conrt  of  Ohio. 
Feb.  5,  1907.)  Error  to  Circuit  Court,  Perry 
County.  J.  B.  Jones,  for  plaintiff  in  error. 
T.  D.  Price  and  Donahue  &  Spencer,  for  de- 
fendant in  error. 

PER  CURIAM.    Judgment  affirmed. 

PRICE,  SUMMERS,  and  DAVIS,  J  J.,  con- 
cur. 


VILLAGE  OF  NAPOLEON  v.  DURBIN. 
(No.  9,458.)  (Supreme  Court  of  Ohio.  Nov. 
13,  1906.)  Error  to  Circuit  Court,  Henry  Coun- 
ty .  F.  M.  Hall,  City  Sol.,  James  P.  Ragan, 
and  John  O.  Ragan,  for  plaintiff  in  error.  W. 
W.    Campbell,   for   defendant  in   error. 

PER  CURIAM.    Judgment  affirmed. 

PRICE,  SUMMERS,  and  SPEAR,  JJ,,  «»• 
cur. 


VILLAGE  OF  WADSWORTH  et  al.  t. 
BILLMAN.  (Na  9,770.)  (Supreme  Conrt  of 
Ohio.  Dec  4,  1906.)  Error  to  Circuit  Court, 
Medina  County.  W.  S.  Kerr,  W.  O.  Johnston, 
and  Frank  Heath,  for  plaintiffs  in  error.  Rog- 
ers, Rowley  &  Rockwell,  for  defendant  In  er- 
ror. 

PER  CURIAM.  Judgment  of  the  circuit 
court  reversed,  and  that  of  the  common  pleas 
affirmed. 

SHAUCK.  O.  J.,  and  PRICE,  SUMMERS, 
and  DAVIS,  J  J.,  concur. 


VILLAGE  OP  WINTON  PLACE  et  aL  t. 
CINCINNATI  ST.  RY.  CO.  et  al.  (No.  9.- 
802.)  (Supreme  Court  of  Ohio.  Jan.  22,  1907.) 
Error  to  Circuit  Court,  Hamilton  (Jounty*. 
Lawrence  Maxwell,  Jr.,  Ctiarles  P.  Mackel- 
fresh,  and  Jesse  Ix>wman,  for  plaintiffs  in 
error.  Joseph  Wilby  and  John  W.  Warring- 
ton,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  0.  J.,  and  CREW  and  SPEAB. 
JJ.,  concur. 

WASHER  et  al.  v.  ILER.  (No.  9.849.)  (Su- 
preme Court  of  Ohio.  Jan.  29,  1907.)  Error 
to    Circuit   Court,    Summit  Ooun^.     Rogers. 
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Howely  ft  Rockwell,  for  plaintiffs  In  error. 
Holloway  &  Chamb^lin,  for  defendant  in  er- 
ror. 

PER  CURIAM.    Jadsment  affirmed. 

SHAUCE.  a  J.,  and  CRBW  and  SPEAR, 
JJ.,  concur.  , 


WATTS  et  al.  t.  REYNOLDS  et  al.  (No. 
9.613.)  (Supreme  Court  of  Ohio.  Jan.  22, 
1907.)  Error  to  Circuit  Court;  Adams  County. 
C.  O.  W.  Naylor  and  Bayless  &  McCoy,  for 
plaintiffs  in  error.  Stephenson  &  Vance,  for 
defendants  in  error. 

PEat  CURIAM.    Judgment  affirmed. 

SHAUCK.  a  J„  and  CREW  and  SPEAE, 
JJ.,  concur. 


WELSH  HILLS  BAPTIST  CHURCH  et 
al.  T.  WILSON  et  al.  (No.  9,658.)  (Supreme 
Court  of  Ohio.  Jan.  29,  1907.)  Error  to  Cir- 
cuit Court,  Licking  County.  A.  A.  Stasel  and 
6il.  C.  Daugherty,  for  plaintiffs  in  error.  Kib- 
ler,  Kibler,  &  Montgomery  and  Hnntw  &  Hon' 
ter,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

PRICE,  SUMMERS,  and  DAVIS,  JJ,  con- 
cur. 


WHEELER  et  al.  ▼.  DUNHAM  et  al.  (No. 
9.762.)  (Supreme  Court  of  Ohio.  Dec.  21, 
1906.)  Error  to  Qircoit  Court,  Cuyahoga 
County.  Kline,  Tollee  &  Goff,  E.  P.  Voris,  and 
C.  R.  Bissel  for  plaintiffs  in  error.  Stephen  A. 
Persons,  C.  R.  Bissell,  and  Johnson  ft  Dunlap, 
for  defendants  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SHAUCK,  a  J.,  and  CREW  and  SPEAR, 
JJ.,  concnr. 


WHEELING  ft  L.  B.  B.  CO.  v.  TOLEDO 
RY.  &  TERMINAL  CO.  (No.  9,747.)  (Su- 
preme Court  of  Ohio.  Jan.  22,  1907.)  Error 
to  Circuit  Court,  Lucas  County.  Squire,  San- 
ders ft  Demps^  and  C.  A.  Seiders,  for  plain- 
tiff in  error.  Hamilton  &  Kirby.  Brown,  Ged- 
des,  Schmettau  ft  Williams,  and  King  ft  Tracy, 
for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SHAUCK.  a  J.,  and  CREW  and  DAVIS, 
JJ.,  concor. 


WILLIAMSON  V.  BENNirTT  et  al.  (No. 
9.789.)  (Supreme  Court  of  Ohio  Feb.  6, 
1907.)  C.  B.  Matthews,  Miller  Outcalt,  and 
J.  W.  Warrington,  for  plaintiff  in  error.  Al- 
bert Bettinger,  for  defendants  in  error.  ^ 

PER  CURIAM.     Judgment  affirmed. 

PRICE,  SUMMERS,  and  SPEAR,  JJ.,  con- 
cnr. 


W.  J.  O'DELL  ft  (30.  T.  EUMBAC!H  et  aL 

Wo.  9,351.)  (Supreme  Court  of  Ohio.  Oct 
23,  1906.)  Error  to  Circuit  Court.  Belmont 
County.  Shay  ft  Cognu,  A.  W.  Kennon.  and 
N.  K.  Kennon,  for  plaintiff  in  error.  Tallman 
ft  Armstrong,  for  defendants  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SHAUCK,  C.  J.,  and  PRICE.  CREW,  SUM- 
MEfiS,  and   SPEAR,  JJ.,  concur. 


WORTHINGTON  v.  CLEVELAND  CITY 
RY.  CO.  (No.  9,279.)  (Supreme  Court  of  Ohio. 
Jan.  15,  1907.)  Error  to  Circuit  Ctourt,  Cuya- 
hoga County.  W.  W.  Boynton,  for  plaintiff  in 
error.  Squire,  Sanders  ft  Dempsey,  for  defend- 
ant in  error. 

PER  CURIAM.     Judgment  affirmed. 

SHAUCK.  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, and  DAVIS,  JJ.,  concnr. 


YEISER  et  al.  t.  UNITED  STATES 
BOARD  ft  PAPER  CO.  (No.  9,7720  (Su- 
preme Court  of  Ohio.  Dec.  4,  1906.)  Error  to 
Cireuit  Court,  Butler  County.  C.  B.  Matthewa 
and  Pogue  ft  Pogue,  for  plaintiffs  in  error.  Bo- 
ettinger  ft  Gorman  and  Dempsey,  Mallon  ft 
Vordenberg,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

PRICE,  SUMMERS,  and  DAVIS,  JJ.,  con- 
cur. 


ZIMMERMAN  ▼.  BAI/TIMORB  ft  O.  S. 
CO..  (No.  9,331.)  (Supreme  Court  of  Ohio. 
Oct.  23,  1908.)  Error  to  Circuit  Court,  Fay- 
ette County.  Frank  A.  Choffin  and  Mills  Gard- 
ner, for  plaintiff  in  error.  F.  A.  Durban  and 
H.  B.  Maynard,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SHAUCK,  O.  J.,  and  PRICE,  CREW,  SUM- 
MERS, SPEAR,  and  DAVIS.  JJ.,  concur. 


YORK  et  al.  t.  WARNER.  (No.  9,672.) 
(Supreme  Court  of  Ohio.  Nov.  20.  1906.)  Er- 
ror to  Circuit  Court,  Cuyahoga  County.  Wil- 
liam M.  Raynolds,  for  plaintiffs  In  error.  CaxT, 
Stearns  ft  Chamberlain,  for  defendant  in  er- 
ror. 

PER  CURIAM.  Judgment  affirmed;  Orer- 
tnrf  V.  Dugan,  29  Ohio  St.  230,  not  applying. 

SHAUCK,  O.  J,  and  PRICE  and  CREW, 
JJ..  concur. 

ZURHORST  T.  JUDSON.  (No.  9,484.) 
(Supreme  Court  of  Ohio.  Jan.  29,  1907.)  Er- 
ror to  Circuit  Court.  Erie  County.  H.  C.  De- 
ran,  for  plaintiff  in  error.  H.  L.  Peeke,  for  de- 
fendant in  error. 

PER  CURIAM.    Judgment  affirmed. 

PRICE,  CREW,  SPEAR,  and  DAVIS,  JJ., 
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PEOPLE  ex  rel.  CITI  OF  NEW  TORK, 

Respondpnt,  v.  LYON  et  al..  Appellants..  (Covirt 
of  Appeals  of  New  York.  Oct  23,  li)06.)  Ap- 
peal frotn  an  order  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  nrst  judicial  de- 
partment, entered  July  23,  1006,  which  reversed 
a  determination  of  the  board  of  assessors  of 
the  city  of  New  Yorlt  in  a  proceeding  to  recover 
damages  for  an  alles^ed  change  of  grade.  Ernest 
Hall  and  Thomas  S.  Bassford,  for  appellants. 
John  J.  Delany.  Corp.  Oouneel  (Theodore  Con- 
noly,  of  counsel),  for  respondent. 

PER  CURIAM.    Order  affirmed,  with  costs. 

CULLEN,  C.  J.,  and  EDWARD  T.  BART- 
LETT,  HAIGHT,  VANN,  WERNER,  WIL- 
LABD  BABTLETT,  and  CHASE,  JJ..  concur. 


PEOPLE  ex  rel.  KENNY,  Respondent,  v. 
BINOHAM,  Police  Com'r,  Appellant.  (Court 
of  Appeals  of  New  York.  Oct.  2,  1000.)  »lo- 
tion  to  dismiss  an  appeal  from  an  order  of  the 
Appellate  Division  of  the  .Supreme  Court  in 
(he  second  judicial  departmetat,  entered  June  2% 
lOOC,  which  affirmed  an  order  of  Special  Term 
granting  a  motion  for  a  perfemptory  writ  ot 
«nandamus  to  compel  defendant  to  restore  rela- 
tor to  active  duty  on  the  police  force  of  th*  city 
of  New  York.  The  motion  was  made  on  the 
ground  that  the  order  appealed  from  wasiei^- 
tered  on  a  stipulation  and  is,  therefore,  npt  ap- 
pealable. Alfred  E.  Sander,  for  the  {notion. 
John  J,  Delany,  Corp.  Counsel  (Theodora  Con- 
noly,  of  counsel),  opposed. 

PER  CURIAM.  Motion  denied,  with  ten 
dellatB  «08t8.'  <  '  f 


PEOPLE  ez  rel.  KENNY,  Respondent,  r. 
BINGHAM,  Police  Com'r,  Appellant.  <CoaTt 
of  Appeals  ot  New  York.  Oct.  16,  1906.)  Ap- 
peal from  an  order  of  the  Appellate  Division  of 
tJie  Supreme  C!ourt  in  the  second  judicial  de- 
partment, entered  June  22,  )906,  wbich  affirm- 
ed an  order  of  Special  Term  granting  a  motion 
for  a  peremptory  writ  of  mandamus  to  compel 


the  defendant  to  restore  the  relator  to  active 
dtJty  on  the  police'  force  of  the  city  of  New 
York.  John  J.  Delany,  Corp.  Counsel  (James 
D.  Bell,  of  counsel),  for  appellant.  Alfred  E. 
Sander,  for  respondent. 

PER  CURIAM.    Order  affirmed,  with  coets. 

CULLEN,  C.  J.,  and  EDWARD  T.  BABT- 
LETT. HAICJHT,  VANN.  WIORXEH,  WII/- 
LARD  BARTLETT,  anj  CHASE,  JJ^  concur. 


PEOPLE  ex  rel.  REARDON,  Respondent  ▼. 
BINGHAM,  Police  Com'r,  Appellant.  (Court 
of  Appeals  of  New  York.  Oct.  2,  1906.)  Mo- 
tion to  dismiss  an  appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in 
the  second  judicial  department,  entered  June 
22,  1S)06,  which  affirmed  an' order  of  Spedal 
Term  granting  a  motion  for  a  peremptory  writ 
of  mandamus  to  compel  the  defendant  to  restore 
the  relator  to  active  duty  on  the  {lolice  force  of 
the  city  of  New  York.  The  motion  was  made 
on  the  ground  that  the  questions  involved  were 
iaoadcmic.  Alfred  E,  Sander,  for  the  motion. 
John  J.  Delany,  Corp.  Counsel  (Theodore  Con- 
noly,  of  counsel),  opposed. 

PER  CURIAM.  Motion  denied,  with  ten  dol- 
lars costs. 


PEOPLE  ex  rel.  REARDON.  Respondent,  t. 
BINGHAM,  Police  Com'r,  Appellant.  (Court 
of  Appeals  of  New  York.  Oct.  16.  1»06.)  Ap- 
peal fromtfmtw^er  of  tlie  Appellate  Dirisioa  of 
the  Supreme  Contt  in  the  second  judicial  de- 
partment, entered  Jane  23.  1906,  which  affirm- 
ed an  order  of  Special  Tnrm  granting  a  mo- 
tion for  a  ppremptory  writ  of  mancbunns  to 
compel  defendant  to  restore  relator  to  active 
duty  on  the  police  force  of  the  city  of  New 
York,  ^ohn  J.  Delany,  Corp.  Counsel  (James 
D.  Bell;  of  counsel);'  for  appellant.  Alfred  B. 
3m>deTr' f  ?v- reqp^ndent. 

PER  CURIAM.     Order  affirmed,  witli  cost*. 

CULLEN,  C.  J.,  and  EDWARD  T.  BABT- 
LETT. HAIGHT,  VANN,  WEBNER,  WIL- 
LARITBARTLBTIT,  and  CHASE,  JJ.,  oancur. 


Bnv  or  Casks  in  Vob  SO. 
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